
SEW  JERSEY CODRT OF ERRORS AND APPEALS.

Abra ham  A nde r s o n , 

Com plainant and R espon den t,
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De f e n d a n t 's 

A ppe ae .

Br ief  eor  Co mpl a in a n t  an d  Resp on den t .

Complainant filed his bill for an injunction to restrain 
the defendant from removing out o f the State certain per-
sonal property covered by complainant’s mortgage, and 
pledging the same as security for loans. The defendant, 
by way of cross bill, set up fraud in the making o f the 
mortgage, and insisted that the mortgage was intended 
to cover real estate only, and was not intended as a chat-
tel mortgage on personal property.

After testimony had been taken and argument had, the 
defendant company became insolvent; after the insolv-
ency Vice-Chancellor Grey made a decree dismissing both 
bill and cross bill.
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From that part o f the decree dismissing the bill no 
appeal has been taken, the insolvency having so changed 
the situation o f affairs that no practicable benefit could 
inure to the complainant from a reversal o f  the decree 
dismissing the bill.

An appeal has been taken on behalf o f the defendant 
dismissing the cross bill, and this appeal is now before the 
Court.

The complainant insists that there was neither fraud 
nor mistake in the drafting, execution or delivery of the 
mortgage, and that part o f the decree o f the Court of 
Chancery appealed from should be affirmed.

The mortgage in question is a purchase money mort-
gage and covers the identical property conveyed to the 
mortgagor.

The defendant’s testimony in support o f its cross bill 
commences on page 235 and ends on page 296. The com-
plainant’s testimony in reply commences on page 297 and 
closes on page 330. Defendant’s rebuttal is to be found 
on pages 330 to 332.

It seems to complainant that the whole o f the complain-
ant’s testimony on his original bill, from pages 56 to 92, 
and defendant’s testimony in reply, from pages 93 to 234,. 
may be disregarded as having no bearing upon the issue 
now before the Court.

H ist o ry .

The complainant, Abraham Anderson, had built up a 
large and profitable business in the canning o f fruits 
and vegetables, the manufacture o f preserves, jellies, &c., 
in the city o f Camden. Am ong others associated with
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him was his son-in-law, John T. Cox. The business was 
carried on under the name o f the Anderson Preserving1 
Company, a corporation under the laws o f New Jersey.

Mr. Anderson, failing in health, wished to withdraw 
from business, and Mr. Cox, being desirous o f securing 
the same, conceived the idea o f organizing a new com-
pany, which was afterwards done, and is known as the 
Anderson Food Co. An arrangement was entered into 
by which the Anderson Preserving Co. (the old company) 
should convey all of its property, machinery, good will, 
stock manufactured, book accounts, &c., in fact the entire 
plant, to the Anderson Food Co. (the new company), for 
certain considerations, including a purchase money mort-
gage of $100,000 on the property conveyed.

The Anderson Preserving Co. having thus parted with 
its property and business, and being the owner o f the 
$100,000 mortgage, assigned the same to the complainant 
upon the surrender and cancellation o f $100,000 o f the 
capital stock of the Preserving Company. The balance 
o f Mr. Anderson’s stock in the Preserving Company was 
transferred to John T. Cox.

The agreements offered in evidence bearing upon this 
matter are between Abraham Anderson o f the one part 
and John T. Cox o f the other part. Neither the Preserv-
ing Company nor the Food Company are parties to these 
agreements, although Mr. Anderson was practically the 
owner of the Preserving Company, and Mr. Cox, by the 
tiansfer of stock to him, succeeded as such owner, and 
he, Mr. Cox, was also practically the owner o f the Ander- 
■son Food Company.

No attack was made and no question has arisen as to 
t ese various proceedings. The sole matter in controversy 
was the right of the Food Company, after it commenced
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business, to remove the stock manufactured by it out o f 
the State, and pledge it for loans, and when this question 
was brought into the Courts, the defendant set up mis-
take or fraud in the execution ' o f  the mortgage, and 
asked to have it reformed by eliminating that part which 
operated as a chattel mortgage.

John T. Cox, who was the active spirit in these negotia-
tions, was a stockholder and officer o f the Anderson Pre-
serving Co., and the promoter and organizer o f the An-
derson Food Co.

T h e  Mo r t g ag e .

That part o f the mortgage in question is as follows,, 
after the description o f the real estate by metes and 
bounds:

“ Being the same premises conveyed by the said party 
“ o f the second part to the party of the first part by deed 
“ bearing even date herewith.

“ And also all moveable machinery, machines, tools, ket- 
“ tles, pots, pans, jars, cups, belting, gearing, stock manu-
factured* unmanufactured, or in the process o f manufac-
tu re , office furniture and all appliances and appurtenances 
“ o f every kind and description used in connection with the 
“ business o f the party o f the first part or otherwise. And 
“ also including all personal property, and chattels which 
“ may be brought upon the premises above conveyed, or 
“ become the property o f the party o f  the first part as in 
“ substitution for, renewal o f or addition to the personal 
“ property above described: it, however, being particu-
la r ly  understood and agreed that the party to the first 
“ part may conduct its ordinary business and in so doing 
“ dispose o f any o f the foregoing personal property.

“ The above personal property is the same as was as-
s ig n ed  to the said party o f the first part by bill of sale
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“ from the party o f the second part, bearing even date 
“herewith, and this mortgage is given to secure a part of 
“ the purchase money o f the sale o f the said real estate and 
“personal property; together, &c.”  (See Exhibit C2, 
page 343, lines 1 to 22.)

The contention o f the complainant below was that the 
words, “ Conduct its ordinary business, and in so doing 
dispose of any o f the foregoing personal property”  did 
not empower the defendants to store its manufactured 
product in warehouses outside o f the State, and pledge 
the same for loans upon warehouse receipts. However, 
this question is not now before the Court. In meeting 
this attack upon the conduct o f  the defendant in the man-
agement of its business, the defendant, by answer and 
cross bill, set up that the mortgage was signed by mis-
take as to want o f knowledge as to its real contents, and 
praying that the mortgage be reformed by eliminating 
the part above quoted.

Accompanying the deed for the real estate and fixtures 
conveyed to the mortgagor, was a bill o f sale o f the mov-
able property, to be found in the printed book, Exhibit 
Di, page 365, and by examination o f the same, on page 
366, line 10, it will be noted that the clause o f the mort-
gage above quoted contains the same property as that 
conveyed by the bill o f  sale.

The deed and bill o f sale to the mortgagor bear the 
same date as the bond and mortgage made by the mort-
gagor to secure part o f the purchase money, and which 
ond and mortgage were executed and delivered at the 

same time, and immediately after the deed and bill o f sale 
had been executed and delivered, and all papers were sent 
to the Register’s office at the same time. The bond and 
mortgage was subsequently assigned to complainant.
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T h e  A gree men ts .

The defendant insists that the mortgage is not in ac-
cordance with the several agreements offered in evidence.

An examination o f the agreements in question will 
show that this contention is not well founded.

The agreements are four in number, marked Cross Bill 
Exhibits C i, 2, 3 and 4, and are found on pages 349 to 
357 inclusive.

Exhibit 4 is supplementary to Exhibit 1. Exhibits 2 
and 3 are the same as Exhibit 1, embodying the pro-
visions o f Exhibit 4, with some minor modification as to 
extension o f time o f payment, &c. Those parts of the 
agreements which relate to the subject matter in dispute 
are the same.

As above stated, these agreements are between 
Abraham Anderson and John T. Cox in their individual 
capacity.* They provide:

(1 )  For the sale by Anderson o f his stock in the An-
derson Preserving Co. to Cox.

(2 )  For the payment by Cox, for said stock, with 
$75,000 in cash and a mortgage “ on the plant, appurten-
ances and equipments now owned by the Anderson Pre-
serving Co.”  for $100,000, and notes for $58,000. In the 
first agreement these notes were made payable in two 
annual payments; in the second and third agreements 
this sum was made payable in three annual payments.

(3 ) The agreement further provided that Cox should 
sell to Anderson 250 shares o f the Food Company stock 
at $77.77 a share. This was part o f the above $75>000 
cash.
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Cross Bill, Exhibit C4, had two paragraphs in it, which 
are paragraphs 4 and 5 10 ̂  Exhibits 2 and 35 an(I they re-
late simply to the management o f the new Food Company, 
as to the order in which obligations given and assumed 
by it should be met, and a limitation put upon salaries, 
&c., in order that creditors might be protected, and so on.

The only paragraph in these agreements which bears 
upon the point in issue is the second paragraph, which is 
exactly alike in all, except that in Exhibits 2 and 3 the 
$58,000 is to be paid in three installments instead o f in 
two, as provided in Exhibit 1.

The reason for these several agreements is the fact that 
when the time stated in the first agreement arrived for 
its consummation, the parties were not ready, so that the 
agreement, C i, with its supplement, C4, was renewed 
by agreement C2, and as this was not consummated, it 
was renewed in agreement C3, the one under which the 
transfer took place.

It is of the utmost significance to bear in mind that 
the first agreements in this matter were drawn by one o f 
the counsel of the defendant company, Mr. Samuel W . 
Beldon. (See his testimony, page 265, line 25 to the 
bottom, and on the top o f page 266.) The last agree-
ment, which was simply a copy o f the two former ones, 
so far as the significant feature is concerned, was copied 
in the office of Mr. John F. Harned, the solicitor for 
complainant.

After providing for the payment o f $75,000 in cash 
(part of which was actually paid by the delivery o f the 
stock under section 3 o f the agreements, as above stated,) 
the agreements provide that Cox, in payment for the stock 
of the Anderson Preserving Co. to be transferred to him

Hew Jersey State Library
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by the complainant, is “ t o ’ deliver to him a mortgage on 
the plant, appurtenances and equipments now owned by 
the said Anderson Preserving Co., securing the payment 
o f $100,000 in ten years from the date thereof, with a net 
interest of five per centum per annum. ( See Agree-
ments: Cross Bill, Exhibit C i, page 350, lines 10 to 15; 
Cross Bill, Exhibit C2, page 352, lines 11 to 16; also 
Cross Bill Exhibit, Exhibit C3, page 355, lines 5 to 10.)

In the first place, it is urged that neither the Anderson 
Preserving Co., which was to sell to the Anderson Eood 
Co., nor the latter company, which was to buy, is a party 
to these agreements, and that neither o f them is bound 
thereby.

In the second place, it is insisted that a proper con-
struction upon this phrase, “ Plant, appurtenances and 
equipments now owned, &c.,”  carries necessarily the in-
ference that the mortgage is to cover all that is. sold; and,

In the third place, the attention o f the Court is directed 
to the fact that these agreements between Anderson and 
Cox not only do not contain any agreement between the 
two companies, nor do these agreements embody the 
whole of the agreement that was consummated between 
the two companies, and which is unquestioned in all other 
particulars, except the one now in dispute.

The agreements state the rate o f interest on the mort-
gage, but do not state when it is to be paid, yet the bond 
and mortgage, as a matter o f course, contains that fact. 
These agreements say nothing about insurance, yet the 
mortgage has the formal insurance clause. These agree-
ments do not state who was to pay taxes, and yet the 
mortgage has the usual tax clause. These agreements 
state nothing about the conditions under which there
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should be a forfeiture, yet the mortgage distinctly states 
that upon non-payment o f interest, or failure to exhibit 
tax receipts, &c., there shall be forfeiture. In all these 
and other particulars that might be pointed out the bond 
and mortgage stand unquestioned and unchallenged, and 
admitted to be correct.

In the fourth place, the attention of the Court is di-
rected to the testimony o f Samuel W . Beldon, one of 
the attorneys for the defendant company, in which he 
said that he represented the parties purchasing the Pre-
serving Company, knew what was in their mind, what 
they intended to do, what they wanted to accomplish, 
and was authorized to act for them; in fact, as he puts it, 
he was their “ engineer,”  and, therefore, when he drew the 
mortgage in question containing the clause now sought 
to be eliminated, he was inserting that which he knew the 
parties at the time intended as part o f the transaction.

He says: “ So far as the consummation o f the matter 
“ is concerned, I was practically its engineer, and in con-
sequence of that I drew the papers,”  &c. (Page 266, 
line 15.)

On cross-examination, on rebuttal (page 332, line 20) 
he also said, “ I knew that it was a chattel mortgage; I 
“ knew that it required the affidavit.”

R e s o l u t io n s  t o  P u r c h a s e .

It is further contended by the defendant that the resolu-
tions passed by its stockholders and directors did not 
authorize the execution o f the mortgage in question con-
taining the clause objected to.

In the first place, the complainant insists that he was not 
•a party to these resolutions, or to this action on the jiart
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o f the purchasing company, and therefore not bound by 
it; that the Food Company as a corporation was passing 
the necessary resolutions to enable it to acquire the prop-
erty o f the Preserving Company.

In the second place, the complainant insists that the de-
fendant, having executed the mortgage in question with 
the clause therein contained that is objected to, cannot 
now say to a third party holding the bond and mortgage, 
that it executed a paper in excess o f the authority con-
ferred.

It is an undisputed fact in the case that John T. Cox 
and his associate, Mr. Henderson, were practically the 
Food Company’s stockholders and directors. John T. 
Cox is the one who individually entered into the above 
agreements with the complainant, and he was a stock-
holder, and formerly an officer o f the Preserving Com-
pany.

A  careful reading o f the resolutions relied upon by the 
defendant will not sustain the construction attempted 
to be placed upon them.

The first resolution to which attention is directed is 
found in the printed book, on page 245, having been 
adopted at a meeting o f the stockholders o f the Food 
Company on the 5th day o f September, 1901. (See page 
244, line 25). The resolution is as follows:

“ Upon motion, it was resolved and ordered, that the 
“ Board o f  Directors be authorized to purchase from the 
“ Anderson Preserving Company its entire plant, includ-
ing all of its assets, and subject to its liabilities for a con-
sideration o f $1,000 in cash, $149,000 in capital stock 
“ for this Anderson Food Company, and a bond and mort- 
“ gage be given by this Anderson Food Company upon
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“said plant for the sum of $ 100,000, payable at the ex-
piration of ten years, with interest at the rate o f five per 
“ cent, per annum.”

The significant language in the above resolution is, “ Its 
“ entire plant, including all o f its assets;”  that is to say 
the words, “ including all o f its assets”  define the expres-
sion “ its entire plant,”  and it is upon the plant as thus 
defined that the bond and mortgage is to be given, or, in 
other words, the bond and mortgage is to be given on that 
which was conveyed.

The next resolution referred to is found on page 246, 
being a resolution adopted by the Board o f Directors on 
the same day that the stockholders had adopted the fore-
going resolution, and it is in these w ords: ( See page 246, 
line 25.)

“ It was moved and seconded, that this company pur-
chase the plant and assets o f the Anderson Preserving 
“ Company, and issue therefor $149,000 in capital stock, 
“ and pay $1,000 in cash, and make the mortgage author-
ized by the stockholders o f $1,000 to the Anderson Pre-
serving Company, and that the proper officers are author-
ized  to execute the said bond and mortgage.”

(The mortgage should be $100,000 instead o f $1,000, 
in line 28.)

We find that the directors’ resolution is broader and 
more comprehensive even than the stockholders’ resolu-
tion, and is couched in different language. The language 
used above in the resolution o f the directors to purchase 
ls> “ The plant and assets o f the Anderson Preserving

Co.,” and this is the property that the stockholders 
authorized to be purchased, and upon which a purchase 
money mortgage was to be given.
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This resolution was rescinded by the directors, on the 
16th day o f September (see page 247), and on the 20th 
day o f September, the day that the transaction was con-
summated, the resolution is readopted, using the same 
language as above, “ The plant and assets o f the Ander- 
“ son Preserving Company.”

There is no other action on the part o f the defendant 
company with reference to the purchase o f anything from 
the Anderson Preserving Company, so that everything 
that was conveyed to the Food Company by the Preserv-
ing Company, by the deed and by the bill o f sale is neces-
sarily included within this language. This is the con-
struction put upon it by the defendants themselves at the 
time o f the purchase, otherwise they would have no right 
whatever to acquire title to the property covered by the 
clause o f the mortgage in question.

Practically,, as the parties themselves understood it at 
the time, the Food Company was buying everything that 
the Preserving Company owned, and was giving in 
part consideration o f the purchase, a mortgage for $100,- 
000 on the property it purchased.

The stockholders o f the Food Company and the direc-
tors were the same persons at that time.

The defendants purchased from the Preserving Com-
pany all that the latter company owned, their buildings, 
their land, their machinery, their stock on hand, their 
stock manufactured, their book accounts, their bank ac-
count, and everything that they possessed, for it appears 
over and over in the testimony that they acquired every-
thing that the Preserving Company owned, and it is in-
sisted that the words “ including all its assets”  included 
everything that was conveyed, and defines the word 
“ plant”  as conveyed as “ its entire plant, including all 
o f  its assets.”
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R e s o l u t io n  t o  Se e l .

The defendants are bound by the resolutions passed 
by the Preserving Company, directing the sale to be made 
to the defendant, and the consideration that was to be 
received for such sale and transfer, both because it is part 
of their title, and secondly because the minutes contain-
ing the resolutions in question were prepared by their 
attorney. (See page 329.)

Preceding the passage o f any resolution by the Pre-
serving Company was a written consent to the sale signed 
by all of the stockholders o f the Preserving Company, 
including John T. Cox, who organized the defendant com-
pany, and that paper is witnessed by David A. Hender-
son, the other party associated with Mr. Cox in the 
Food Company’s enterprise.

It must be borne in mind that John T. Cox and David 
A. Henderson are the only witnesses who attack the mort-
gage in question, and it will appear that both o f them 
signed the following paper. (See bottom of page 302 
and top o f page 303.)

“We, the undersigned, all o f the stockholders o f the 
Anderson Preserving Company, do hereby agree and 
consent to a sale by The Anderson Preserving Company 
of all its personal property and, real estate, buildings, im-
provements, good mill, stock, fixtures, machinery and 

assets to the Anderson Food Company, for the sum o f 
$250,000, and to receive back in part payment therefor 
a purchase money mortgage of $100,000 upon the An- 

t derson Food Company, assuming all the indebtedness 
and obligations o f the Anderson Preserving Company.

“ John • T. Cox,
‘ “ V. S. Anderson,
“ A. Anderson,
“ L. W . Goldy,

(( “ R. L. Anderson.
Witness: David A. Henderson.”
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Following that written consent, signed by the share-
holders, appears the following resolution on the minute 
hook of the Preserving Com pany:

“ Resolved, that this company sell to the Anderson 
“ Food Company, all its personal property and real estate, 
“buildings, improvements, good will, fixtures, machinery 
“and assets, for the sum or price o f two hundred and fifty 
“ thousands dollars. One hundred thousand dollars of 
“which is to be paid by a purchase money mortgage upon 
“the property above sold; one thousand in cash, and one 
“ hundred and forty-nine thousand dollars in stock of the 
“ Anderson F ood Company at par, upon the Anderson 
“ F ood Company assuming all the indebtedness and 
“ obligations of the Anderson Preserving Company.

“ Resolved, that the officers of this company be and 
“ they are hereby directed to carry out the terms of this 
“ resolution.

“ Resolved, that the m ortgage of $100,000, made by 
“ the Anderson Food Company to the Anderson Pre-

serving Company when executed, be assigned to 
Abraham Anderson, in payment to him for one thous-
and  shares of the capital stock of this company by him 

“ held and surrendered.”

It will be noted that in the above consent to sell and 
also in the resolution adopted by the company, all of 
the property of the Preserving Company was to be sold, 
and the m ortgage which was to be taken in part con-
sideration was “ a purchase money m ortgage upon the 
property above sold.”

N ot only are the defendants charged with notice of 
these resolutions as part of their title, authorizing the 
conveyance by deed and bill of sale to be made to them, 
but they have actual'notice in that John T. C ox signed
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the resolution containing the provision that a purchase 
money mortgage was to be given on the property sold, 
and David A. Henderson witnessed the signature of 
Mr. Cox and the other shareholders of the Anderson 
Preserving Company. Both of them must certainly be 
bound by knowledge of the contents of this short paper.

The mortgage was drawn in exact conformity to the 
above consent and resolution.

Again, a special meeting of the stockholders of the 
Preserving Company was held on the 13th day of Sep-
tember, 1901, and action taken upon this consent and 
the above resolution.

At this meeting, among others present, was John T. 
Cox. (See minutes of meeting, page 325, line 20.) 
This minute contains the consent written out at length 
in the language heretofore quoted, and a resolution 
offered by one of the signers to the consent, L. W . 
Goldy, a stockholder, which contains the language here-
tofore quoted, that the property sold “ is to be paid for 
‘by a purchase money m ortgage upon the property 
“above sold, &c.”  (See page 326.)

These minutes, just above recited, being an important 
matter, the acting secretary took his memorandum on 
small sheets to Mr. W oodhull, who was the attorney 
of the Preserving Company at that time, and who drew 
the first of the agreements that preceded those now 
offered in evidence, and who, since the organization 
of the Food Company, has been its solicitor and acted 
with Mr. Beldon at the time of the transfer for the par-
ties purchasing the property of the Preserving Com -
pany and organizing the F ood  Company. The secre-
tary states, on page 329, that Mr. W oodhull dictated 
minutes for him to write out from the notes which he
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bad, and the minute book shows the minute ending as 
he testifies, as appears at the bottom  of page 326.

From  the resolutions to sell, and the knowledge which 
the defendants or those who are stockholders and di-
rectors of the defendant company had, it is clear that 
there is no mistake whatever in the mortgage in fol-
lowing the language of the bill of sale, and including 
within the scope of the mortgage, not only the real es-
tate covered by the deed, but the personal property 
covered by the bill of sale.

O r a l  T e s t i m o n y .

The Court is referred for a full and clear statement of 
the facts connected with the execution and delivery of 
this bond and mortgage to the testimony of John F. 
Harned, found on pages 297-312. H e is corroborated 
by Abraham Anderson, page 312; by Robert Ander-
son, page 318, and Voorhees S. Anderson, page 321, 
The only testimony (outside of that of Mr. Cox and 
Mr. Henderson, who testify rather as to what was un-
derstood was agreed upon than as to what actually took 
place) is that of Mr. Beldon, who was acting for Messrs. 
C ox  and Henderson, along with Schuyler Woodhull, in 
this transaction.

Mr. Beldon, in his testimony, does not attempt to re-
call the circumstances; in the most important particu-
lars he corroborates the testimony of Mr. Harned, 
where he fails to do that, he does not contradict Mr. 
Harned but simply had no recollection as to certain 
particular matters. His testimony is found on pages 
263 to 275.
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Mr. Harned explains about the different agreements 
and the delays in their being carried out, and says, at 
the bottom of page 30B “ that after the final arrange-
ment had been made Mr. Beldon was to prepare the 
necessary papers, that is, the deed, the bill of sale, the 
bond and mortgage, &c.”  Mr. Harned says, on page 
302, that he prepared the assent signed by the share-
holders and the resolution which accompanied it. 
These being the same papers which Mr. W oodhull after-
wards put in shape in the minutes which he dictated 
for the secretary of the meeting.”  (Page 329 -)

On page 305  Mr. Harned says, that before the 
papers were executed he went t o - Mr. Beldon s office 
to look over the papers, compared the description, call-
ed his attention to the fact that the m ortgage must be 
a purchase money mortgage, and as no money was 
passing between the parties, only property, that it 
must cover the property actually being transferred; he 
says Mr. Beldon “ understood that to be the intention 
“of the parties and called a stenographer, picked up 
“ the bill of sale which he had lying with other papers, 
“ and read over the bill of sale and description of the 
“personal property in the bill of sale and directed that 
“that be inserted in the mortgage. H e then said that 
“ a mortgage of that kind would interfere with the man-
agem ent of the business unless they were authorized in 
“ some way to dispose of it. I said that that seemed 
“ reasonable, and then he added the form authorizing 
“ the disposal of the property in the ordinary course of 
“business and remarking at the time that he had some 
“kind of a form of his own that he used in those cases. 
(See bottom of page 305  and top of page 3 ° ^ - )
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Mr. Beldon, on page 263, line 30, admits that this 
part of the m ortgage was dictated by him after a con-
ference with Mr. Horned.

Mr. Harned further states, on page 307, that on the 
day the papers were to be executed, he went over it 
to see if the m ortgage had been properly drawn; that 
Mr. Beldon, in his presen.ee, read to Mr. Henderson 
the clause in question; at the bottom of the same page 
he says, that when the parties met at his office to exe-
cute and deliver the papers he found there was no affi-
davit to the mortgage, which was necessary on account 
of its being a chattel m ortgage as well as a real estate 
m ortgage; he thereupon, in the presence of the parties 
selling and the parties buying, and their respective 
counsel, dictatec ' 1 ow appears on
the mortgage, which was written out and affixed to the 
m ortgage— Mr. Beldon volunteering to attach it to the 
m ortgage in the manner in which it now appears on the 
paper— differing somewhat from the method in which 
Mr. Harned was about to employ. (See page 308.)

Mr. Beldon, in cross-examination on rebuttal, page 
332, says he knew that it was pasted there; that he knew 
that it was a chattel m ortgage; he knew that it required an 
affidavit, and “ /  did not need the declaration of the re-
quirement of the affidavit to inform me that it was a chat-
tel mortgage.”

Mr. Harned then says, on page 309, that he took the 
papers up in order, told the parties what they were; they 
wefe executed and delivered. None o f the papers, how-
ever, were read in full. The word ‘ ‘aloud,”  at the end of 
the first paragraph on page 309, should be “ in full.”

Mr. Harned then says, on page 311, that after the 
papers were executed, and in the presence o f all the parties,



ANDERSON vs. ANDERSON FOOD COMPANY.

I wish to add to the brief the following:—
The defendant practically abandons all charge of 

fraud and contents himself with saying that there was a 
mistake or a misunderstanding.

The mortgage in question was drawn by their own 
solicitor, and drawn in accordance with what he under-
stood was the agreement between the parties. In view * 
of this fact, no allegation of fraud can be sustained.

The mere fact that one of the parties to the agreement 
now comes in and says that he did not understand that 
there was to be a chattel mortgage will not avail him ; 
there must be a mutual understanding, or the parties 
must be restored to their original position.

To allow the defendant now to say that he did not 
understand there was to be a chattel mortgage would be 
to permit it to make the bargain. The complainant 
said in his testimony, page 314, line 10, &c., that he 
never had any intention at any time to accept anything 
else than a mortgage which would cover the whole of 
the property conveyed by the Anderson Preserving 
Company, and that there was at no time any conversa-
tion, agreement, or discussion about his accepting any-
thing but a mortgage on the whole property to be 
conveyed.



He cannot be restored to his original position. The 
defendant company is insolvent and prior to the 
insolvency it had parted with the larger part of the 
personal property transferred to it.

The value of the personal property transferred by the 
bill of sale was about $100,000. Mr. Anderson, in his 
testimony, page 7̂ 5 lhm 12, said that at the time they 
turned the business over to the Food Company there 
was $60,000 worth of tomato soup piled up in the 
factory. In addition to this were all other canned goods, 
vegetables, preserves, stock unmanufactured, as well 
as cans, jars, etc., at the factory. There was also 
$25,000 worth of manufactured product in warehouses 
outside of the State of New Jersey (seepage 84 ,line 15). 
There was also $3000 in bank to the credit of the 
preserving company, which was transferred (see page 

184, line 12).
Mr. John T . Cox admits in his examination that the 

property covered by the bill of sale represented mer-
chandise and unmanufactured goods, and goods in the 
warehouse, to an amount in the neighborhood of 
$100,000 (page 290, top of the page.)

T h e value of this property also accounts for the com-
plainant taking a chattel m ortgage as well as a mort-
gage upon the real estate conveyed. Had he not taken 
a chattel m ortgage, he was parting with $100,000 m 
quick  assets, readily convertible, and he would have had 
a grossly inadequate security.

JOSEPH H. G A SK IL L ,
C oun sel fo r  Com plainant.



i 9

h e h a n d e d t h e m o r t g a g e t o hi s cl e r k t o t a k e t o t h e offi c e 

o f t h e R e gi s t e r o f D e e d s t o' h a v e i t r e c o r d e d a s a r e al a n d 

c h a t t e l m o r t g a g e.  T h e s e i n s t r u c ti o n s w e r e gi v e n i n t h e 

p r e s e n c e o f all t h e p a r ti e s.

M r . A b r a h a m A n d e r s o n st at e s t h a t M r. B el d o n s ai d t o 

h i m  i n  t h e p r e s e n c e o f M r. H e n d e r s o n a n d M r. C o x, i n 

a n s w e r t o t h e q u e s ti o n a s t o w h e t h e r t h e c h a t t el m o r t-

g a g e  w o ul d b e s e p a r a t e f r o m  t h e r e al e st a t e m o r t g a g e, 

t h a t t h e y w e r e u s u all y m a d e i n o n e. O n p a g e 3 1 7 h e c o r -

r o b o r a t e d  M r. H a r n e d a s t o t h e d r a w i n g u p o f t h e affi-

d a v i t t o t h e c h at t el m o r t g a g e a n d t o it s b ei n g s e n t f o r 

r e c o r d .

R o b e r t A n d e r s o n, o n p a g e 3 2 0, r e m e m b e r s t h e di c t a-

ti o n o f t h e  affi d a vit, a n d it s b ei n g p a s t e d o n t h e m o r t g a g e, 

a n d o n  p a g e 3 2 1, t h e i n s t r u c ti o n s gi v e n t o t h e offi c e b o y 

t o t a k e  t h e  p a p e r f o r r e c o r d.

M r . V o o r h e e s S. A n d e r s o n, o n p a g e 3 2 2, c o r r b o r a t e s 

t h e ot h e r wi t n e s s e s.

N o n e  o f  t hi s t e s ti m o n y i s c o n t r a di c t e d ei t h e r b y M r. 

H e n d e r s o n  o r M r. B el d o n, w h o a r e c all e d i n s u r r e b u t t al; 

M r. C o x  n o t b ei n g c all e d i n s u r r e b u tt al.

M r. B el d o n’ s di r e c t e x a mi n a ti o n i s o f a v e r y n e g a ti v e 

• c h a r a c t e r, si m pl y t h a t h e d o e s n o t r e c oll e c t c e r t ai n t r a n s-

a c ti o n s ( p a g e s 2 6 3 - 2 6 4.)  H i s c r o s s- e x a m i n a ti o n c o m -

m e n c e s o n  p a g e 2 6 5, a n d, a s a b o v e st at e d, c o r r o b o r a t e s t h e 

t e s ti m o n y  o f M r. H a r n e d s ® f a r a s h e h a s a n y r e c oll e c-

ti o n  w h a t e v e r o f t h e t r a n s a c ti o n.  O n p a g e 2 6 6 h e st a t e s 

t h a t  h e d r e w t h e fi r st o f t h e a g r e e m e n t s t h a t w e r e 

o f f e r e d  i n e vi d e n c e, a n d t h at h e w a s t h e e n gi n e e r o f t h e 

m a t t e r, a n d d r e w t h e p a p e r s. O n t h e s a m e p a g e h e s a y s 

t h a t h e d r e w t h e d e e d, t h e b o n d a n d t h e m o r t g a g e; a n d 

■ o n t h e n e x t p a g e h e al s o st at e s h e d r e w t h e bill o f s al e.
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In answer to the V ice Chancellor, on page 266, he 
says that these papers, after having been drawn in his 
office, were left by him with Mr. Henderson at his 
office.

A t the bottom  of page 269, in answer to the Vice 
Chancellor, he said the parties failed to come to an 
agreement on one occasion when they met at Mr. Hen-
derson’s office prior to the day when the matter was 
consummated.

A t the top of the next page, the V ice Chancellor asks 
this question:

“ Ques. Did that disagreement touch the frame or form 
in which the mortgage o f the complainant was ex-
pressed ?”

“ Ans. My recollection is that it had no reference to 
the form of the mortgage at all but uwis a question of 
terms altogether ”

The rest of the V ice Chancellor’s questioning on that 
and the following page is interesting.

On page 272, line 30, Mr. Beldon admits the inter-
view with Mr. Harned on the morning of the consum-
mation of the deal and the talk as to the chattel mort-
gage feature, and on the next page he says, “ I think 
“ that after a conversation with Mr. Harned I took the 
“ bill of sale and dictated the portion to be included in 
“ the m ortgage; whether it was in Mr. Harned’s pres- 
“ ence or not I do not know.”

By the V ice Chancellor:

“ Ques. W ill you state what was the portion you so 
“ dictated to be included in the m ortgage?”

“ Ans. It had reference to the personal property.”
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• “ Ones. Was it that portion which has been hereto-
fo re  read to you?”

“Ans. I presume it was that or a portion o f it.

Further, on page 274, he says, “I  said to Mr. Hanted 
that I had a regular clause for including property; it 
might come into the premises afterwards and that I woidd 
use that c la u s e And further he says, on page 275* ^
“ d o n ’t think it is possible that papers o f this importance 
“ co u ld  have gone out o f my office without having been 
“ re a d  by me, either every word or substantially 
“ t h r o u g h .”

Co n c l u s io n .

T h e  presumption is in favor o f the mortgage. The 
p a rt ie s  were experienced business men and bad the as-
s is ta n c e  of able counsel. The mortgage in question 
w a s drawn by the counsel o f the defendant. The agree-
m ents, the resolution and the oral testimony all show 
th at it was intended to be just what it is— a mortgage 
upon the personal as well as the real property con-
vey ed .

T h e  property in question, real and personal, has all 
been sold by the receiver o f the defendant company, 
and th e  proceeds of the personal property now in dis-
pute, amounting to $20,000, has been paid by the re-
ce ive r, by order of Vice Chancellor Grey, to the com-
p la in a n t ; the complainant having executed and deliv-
ered  to  the receiver a bond ^conditioned for the repay-
m en t of that amount if this Court reverses the judg-
m ent below.
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The facts are so clear, not only as to the intention of 
the parties, but also as to what they actually and know-
ingly did, that it is unnecessary to quote any authorities 
as to the meaning to be attached to “ its entire plant, in-
c lu d in g  all o f its assets,”  as in the purchasing company’s 
resolution, or “ plant, appurtenances and equipments now 
“ owned by the said Anderson Preserving Company,” as 
in the agreements.

Both the expression in the resolution, and that in the 

agreements were understood by the parties at the time to 
mean the same thing, and to mean the same as that w h ich  

was inserted in the bill o f sale and in the mortgage.
The mortgage is a purchase money mortgage o n  the 

property sold and transferred.
The decision o f the Vice Chancellor should be affirmed, 

and this appeal dismissed with costs.
Dated March ioth, 1904.

JO SEPH  H. GASKILL,
O f Counsel with the Complainant and Respondent.



In Chancery of New Jersey.

Between
Abr aham A nder so n,

Complainant,
AND

Ander son Food Co mpa n y ,
Defendant.

On  Bie l .

A ns wer  and  
Pr oof s.

i o

OPINION.

T h e o r ig in a l bill of complaint in this cause was filed by 
M r. A n d e rso n , who is the holder of a real estate and chattel 20 
m ortgage against the property of the defendant company 
to restrain  that company from removing any of the stock, 
fixtures o r  personal property referred to in that mortgage,

I except b y  selling the same in the conduct of its ordinary . 
business, and also for a mandatory injunction requiring the 
defendant to return to its factory, in the city of Camden,

\ 3>5° °  cases  of canned tomato soup alleged to have been 
w ro n gfu lly  removed therefrom.

T h e whole equity of the complainant’s bill on which he 
claims a right to restrain the complainant mortgagor from 30 
disposing of the personal property is based upon a single 
clause in the mortgage.

The instrument in question was made on the twentieth 
I day o f September, 1901, between the Anderson Food Com- 
I Pany (the defendant) and the Anderson Preserving Com- 
I pany. It is a mortgage to secure the payment of $106,000,
I with in terest thereon, at the expiration of ten years from the



date thereof, and purports to be a lien upon certain real es-
tate and personal property therein described; one of the 
items named being the “ stock manufactured and unmanufac-
tured, or in process of manufacture,” &c. It contains the 
following clause:

“ I t ,  h o w e v e r ,  b e in g  p a r t i c u l a r ly  u n d e r s t o o d  a n d  agreed 
t h a t  th e  p a r t y  o f  th e  f i r s t  p a r t  m a y  c o n d u c t  it s  o r d in a r y  busi-
n e s s , a n d  in  so  d o in g  d is p o s e  o f  a n y  o f  th e  fo r e g o in g  per-
s o n a l  p r o p e r t y .”  

i q  T h e  m o r t g a g e  h a s  b e e n  a s s ig n e d  b y  th e  m o r t g a g e e  to the 
c o m p la in a n t  in  t h is  s u it .

The bill alleges that the defendant mortgagor has remov-
ed large quantities of tomato soup put up in small tin cans, 
and has caused the same to be stored outside of the State of 
New Jersey, and the complainant charges that this stock 
was not removed in the conduct of its ordinary business, but 
in violation of the chattel mortgage and for the purpose of 
repledging the same in order to raise money thereon, and 
that the defendant claims the right to remove and to re- 

20 pledge all of the said stock of said defendant company.
T h e  b i l l  w a s  s u p p o r t e d  b y  a f f id a v i t s ,  a n d  a n  o r d e r  to show 

c a u s e  w a s  a l lo w e d  w h y  a n  in ju n c t io n  r e s t r a in in g  th e  defend-
a n t  c o m p a n y , in  a c c o r d a n c e  w it h  th e  p r a y e r  o f  th e bill, 
s h o u ld  n o t  b e  a w a r d e d  th e  c o m p la in a n t .

O n  th e  c o m in g  in  o f  th e  r u le  to  s h o w  c a u s e , th e  defendant 
f i le d  it s  a n s w e r ,  a d m it t in g  th e  e x e c u t io n  o f  th e  m o r tg a g e  m 

q u e s t io n  a n d  it s  a s s ig n m e n t  to  th e  c o m p la in a n t ; b u t  allegin.., 
t h a t  it  w a s  s ig n e d  a n d  d e l iv e r e d  b y  m is t a k e  a n d  f o r  want 0 
k n o w le d g e  o f  it s  r e a l  c o n te n ts , c o n t e n d in g  t h a t  b y  the term» 

o0  o f  th e  a n t e c e d e n t  a g r e e m e n t s ,  u n d e r  w h ic h  th e  mortgage 
w a s  m a d e , i t  s h o u ld  h a v e  b e e n  d r a w n  a s  a  s e c u r it y  only upo 
th e  “ p la n t , a p p u r t e n a n c e s  a n d  e q u ip m e n t ”  o f  th e  defendan 
c o m p a n y , a n d  t h a t  u n k n o w n  to  th e  d e fe n d a n t ,  th e re  was ' 
s e r t e d  in  th e  m o r t g a g e  th e  c la u s e  m a k in g  it  a  h e n  upon 1 j  

“ s t o c k  m a n u fa c t u r e d  a n d  u n m a n u f a c t u r e d , a n d  in  process 01 
m a n u f a c t u r e ;”  a n d  th e  d e fe n d a n t  a v e r s  t h a t  im m e d ia te  y  on 

its  d i s c o v e r y  o f  th e  in c lu s io n  o f  it s  s t o c k  in  th e  m o r tg a g e ,
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defendant p ro te s te d  to  th e  c o m p la in a n t  t h a t  a n  u n f a i r  a d -

vantage h ad  b ee n  t a k e n , a n d  d e m a n d e d  th e  r e f o r m a t io n  o f  

the in strum ent.
The a n sw e r  a d m its  th e  r e m o v a l  o f  th e  s t o c k  a s  m e n t io n e d  

in the b ill, b u t in s is t s  t h a t  i t  w a s  d o n e  w it h o u t  a n y  f r a u d u -

lent intent o r  p u r p o s e  a n d  in  a c c o r d a n c e  w it h  th e  u s u a l  c u s -

tom o f the t ra d e  in  th e  o r d in a r y  c o u r s e  o f  b u s in e s s ,  f o r  th e  

purpose o f  r a is in g  l o a n s ; t h o u g h  it  in s is t s  t h a t  n o  lo a n  h a s  

as yet been m a d e  u p o n  s a id  g o o d s ,  a n d  t h a t  it  h a s ,  u n d e r  th e  

terms o f sa id  m o r t g a g e ,  a  l a w f u l  r i g h t  to  c o n s ig n  it s  s a id  i o  

goods and o b ta in  lo a n s  t h e r e o n ; a n d  t h a t  th is  c o u r s e  h a s  b e e n  

and is the d a ily  p r a c t ic e  o f  th e  d e fe n d a n t  c o m p a n y  a n d  its  

usual m ann er o f  d o in g  b u s in e s s .

In ad d ition  to  it s  a n s w e r  th e  d e fe n d a n t  c o m p a n y  f i le d  a  

cross-bill, a l le g in g  th a t  th e  m o r t g a g e  in  q u e s t io n  w a s  m a d e  

pursuant to c e r ta in  p r e l im in a r y  a g r e e m e n t s  w h ic h  d id  n o t  

provide fo r  th e  m o r t g a g in g  o f  i t s  s t o c k  o f  g o o d s ,  & c . ,  in  th e  

manner e x p re sse d  in  th e  c h a t t e l  m o r t g a g e ,  a n d  t h a t  it  w a s  

never su g g e ste d  b y  th e  c o m p la in a n t , o r  h is  a t t o r n e y ,  o r  b y  

any o f the p a r t ie s  to  th e  a g r e e m e n t ,  t h a t  th e  s e c u r i t y  s h o u ld  ¿ o  

cover the sto ck , b u t  o n  th e  c o n t r a r y  it  w a s  u n d e r s t o o d  a i .d  

intended th at th e  p r o p o s e d  m o r t g a g e  s h o u ld  b e  a  l ie n  o n  th e  

“plant, a p p u rte n a n c e s  a n d  e q u ip m e n t ”  o n ly .  T h a t  a l t h o u g h  

it was exe cu te d  a t  th e  o ffic e  o f  th e  c o m p la in a n t ’ s  s o l ic it o r ,  in  

the presence o f  th e  p r e s id e n t  a n d  s e c r e t a r y  o f  th e  d e fe n d a n t  

company, in  fa c t  n e it h e r  o f  th o s e  o f f ic e r s  r e a d  o v e r  th e  m o r t -

gage, nor w a s  it  r e a d  o v e r  to  th e m  b e f o r e  e x e c u t in g ,  n o r  d id  

the officer w h o  to o k  th e  d e p o s it io n  t h e r e o f  m a k e  a n y  d e c l a r a -

tion as to th e c o n te n ts  o f  th e  m o r t g a g e .  T h a t  th e  o f f ic e r s  

of the d e fe n d a n t c o m p a n y , s u p p o s in g  i t  to  b e  a  m o r t g a g e  

only on the “ p la n t , a p p u r t e n a n c e s  a n d  e q u ip m e n t ”  o f  th e  d e -

fendant co m p a n y , e x e c u t e d  it  in  a b s o lu t e  ig n o r a n c e  o f  it s  

real term s, an d  th e  d e fe n d a n t  c h a r g e s  t h a t  th e  e x e c u t io n  o f  

the m o rtg ag e  a s  a  lie n  u p o n  th e  s t o c k  o f  th e  d e fe n d a n t  c o m -

pany w as e ith e r a  m is t a k e  o r  a  g r ie v o u s  w r o n g  a n d  f r a u d  

upon the d e fe n d a n t  c o m p a n y . T h e  d e fe n d a n t  a v e r s  t h a t  

about three w e e k s  a f t e r  th e  m o r t g a g e  w a s  r e c o r d e d , it  c a s u -
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ally discovered that it contained the clause making it a lien 
upon the defendant’s stock of goods, &c. That the defend-
ant’s secretary then protested against the same to the com-
plainant and-to his attorney. That the secretary and Mr. 
Beldon, attorney for the defendant mortgagor, examined the 
record of the chattel mortgage and found that it did include 
the stock, &c., and that this was the first knowledge had 
thereof. The defendant claims that, in person and by letter, 
it has ever since protested against the inclusion in the mort- 

i o  gage of its stock of goods, and demanded a specific release 
of those goods from the operation of the mortgage.

The defendant company, under the allegation of its cross-
bill, prays that it may be decreed that the mortgage as ex-
ecuted is not the act and deed of the defendant company, 
that the complainant may be compelled to deliver it up for 
cancellation; or that a decree may be made reforming it by 
striking out the word “ stock manufactured and unmanufac-
tured, and in the process of manufacture,” or any other 
words of like import wherever they may occur in the mort- 

20 gage, and that the record of the mortgage may be amended 
in accordance with such decree by again recording the sam1-.

The answer of the defendant company was supported by 
affidavits. A  hearing was had on the question whether, m 
accordance with the prayer of the complainant’s bill, a pre-
liminary injunction should go restraining the defendant from 
further disposing of the stock of canned goods. On that 
hearing a preliminary injunction was refused to the com-
plainant. ...

The complainant has answered the defendant s cross-bi 
3o  He denies that the stock of goods of the defendant mort-

gagor was wrongfully inserted in the chattel mortgage, eithei 
by mistake or by any fraud or contrivance, and states that 
the mortgage was made to secure part of the purchase mone) 
to be paid for the conveyance of all the assets of the Ander 
son Preserving Company to the Anderson Food Company 
part of which assets was the stock of goods, &c. The clam-, 
of the mortgage respecting the items to be included in t
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mortgage, w h ic h  th e  d e fe n d a n t  m o r t g a g o r  c h a l le n g e s ,  w a s  

drafted by Mr. S . W . B e ld o n , th e  a t t o r n e y  f o r  th e  d e fe n d a n t  

mortgagor, and in c lu d e d  th e  “ s t o c k  m a n u fa c t u r e d ,  u n m a n u -

factured, or in  p r o c e s s  o f  m a n u f a c t u r e ,”  p r e c i s e ly  a s  it  is  

expressed in th e  c h a t te l m o r t g a g e  ; t h a t  it  w a s  in s e r t e d  in  th e  

chattel mortgage w it h  th e  k n o w le d g e  a n d  a s s e n t  o f  s a id  a t -

torney for the d e fe n d a n t  m o r t g a g o r  ; th a t  h a v i n g  b e e n  s o  in -

serted, it was re a d  in  f u l l  to  M r .  H e n d e r s o n , th e  s e c r e t a r y  

of the defendant m o r t g a g e ,  w h o  r e p l ie d  t h a t  it  w a s  a l l  r ig h t .

That the m o r tg a g e  a s  so  d r a w n ,  r e m a in e d  in  th e  p o s s e s s io n  i o  

of the attorney fo r  th e  d e fe n d a n t  m o r t g a g o r ,  a n d  w a s  b y  h im  

brought u n e x e c u te d  to  th e  o f fic e  o f  th e  a t t o r n e y  f o r  th e  c o m -

plainant for th e  p u r p o s e  o f  e x e c u t io n  a n d  s e t t le m e n t . T h a t  

there were p re se n t  a t  th a t  m e e t in g ,  M r .  B e ld o n , th e  a t t o r n e y  

for the defendant m o r t g a g o r ;  M r .  C o x ,  i t ’ s  p r e s id e n t ;  M r .  

Henderson, i t ’s s e c r e t a r y  ; th e  c o m p la in a n t  a n d  h is  a t t o r n e y ,

Mr. Harned, a n d  th e  c o m p la in a n t ’s  t w o  s o n s . T h a t  th e  

mortgage c o n ta in in g  th e  c la u s e  n o w  c h a l le n g e d  w a s  p r o d u c -

ed by the a tto rn e y  f o r  th e  d e fe n d a n t  m o r t g a g o r .  T h a t  a t -

tention was o p e n ly  c a l le d  to  th e  fa c t  t h a t  it  w a s  a  c h a t te l 2 0  

mortgage, th a t a n  a f f id a v it  o f  c o n s id e r a t io n  w a s  in  th e  p r e s -

ence of the p a rt ie s  d ic ta te d  a n d  w a s  a n n e x e d  to  th e  m o r t -

gage by the a t to rn e y  f o r  th e  d e fe n d a n t  m o r t g a g o r ,  a n d  t h a t  

it was then an d  th e re  o p e n ly  d e c la r e d  to  a l l  th e  p a r t ie s  p r e s -

ent, that the in s tru m e n t  w a s  a  m o r t g a g e  u p o n  th e  r e a l  a n d  

personal p ro p e rty  a b o u t  to  b e  t r a n s f e r r e d  f r o m  th e  A n d e r -

son Preserving C o m p a n y  to  th e  d e fe n d a n t  m o r t g a g o r ,  to  

secure $100,000 o f  th e  p u r c h a s e  p r ic e  o f  th e  p r o p e r t y  m o r t -

gaged, and th at th e re u p o n  th e  o f f ic e r s  o f  th e  d e fe n d a n t  m o r t -

gagor executed th e  m o r t g a g e  in  q u e s t io n  w it h  f u l l  k n o w le d g e  3 0  

°f its contents, a n d  so  d e l iv e r e d  it .

On these p le a d in g s  th e  c a u s e  h a s  c o m e  to  f in a l  h e a r in g .

Messrs. Jo h n  F. Har ne d  and Jos. H.*Gas k e E,
F o r  C o m p la in a n t .

Messrs. S . C . W o o dhul e , S .  W .  Beedon a n d  

D. J. Panc o as t ,
F o r  D e f e n d a n t .
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G re ;y , V .  C . : The first question to be determined in this 
cause is that raised by the defendant’s cross-bill seeking to 
cancel the chattel mortgage set up in the complainant’s orig-
inal bill of complaint, or to reform it by striking out the 
words “ stock manufactured, unmanufactured and in the pro-
cess of manufacture.” If the defendant is entitled to this 
relief, it will so alter the chattel mortgage upon which the 
complainant bases his equity that he could not be entitled to 
any injunction which would restrain the defendant mort- 

io  gagor company from removing and pledging the stock of 
canned goods, &c., now included within the chattel mort-
gage. Has the defendant mortgagor shown that its chattel 
mortgage, as it is now expressed, was made to include the 
clause affecting the stock of goods by either fraudulent con-
trivance or by such a mistake as is correctible by this Court r 

I think it may be safely said that there is not a particle of 
evidence in this cause which either shows, or tends to show, 
that the mortgagee, the Anderson Preserving Company, or 
those who acted for it, either as its officers or attorneys, ever 

2 0  had any purpose, or even thought, of fraudulently introduc-
ing the clause in question into the chattel mortgage and o j - 
taining it to be executed by the defendant mortgagor com 
pany, or those who acted for it, without its knowledge or con 
sent. All of the evidence touching the execution of the in-
strument goes to show that it came into existence with 
clause in question, not by the contrivance or planning of tP 
mortgagee,- or those who acted for it, but that the who c 
mortgage was a subject of conference and examinational 
first between the several attorneys of the mortgagor and t 

?o mortgagee, that the challenged clause was particularly rt 
° ferred to between those attorneys before it was inserte M

the chattel mortgage, and the draft of that clause was ad 
• ally made by the attorney for the defendant mortgagor, 

instrument was thereafter, by the consent of all parties, «  
tained in his possession unexecuted, with the most abun ar 
opportunity for inspection, correction, change or rejec w - 
It was yet unsigned, when brought to the place of mee
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for settlement, by the attorney for the mortgagor company, 
and although there is some contradiction as to the definite 
words used in making known the contents of the instrument 
at the time is was signed, acknowledged, proven and deliv-
ered, yet I am satisfied that its contents were in fact then 
and there declared and made known in good faith to the par-
ties who, acting for the defendant mortgagor, executed it, 
and those who acted for the defendant mortgagee accepted it, 
as it is presently expressed.

So far as the cross-bill charges or intimates that the mort- i ’o 
gagee of those who acted for it had any fraudulent intent 
to insert in that mortgage the clause which the defendant 
mortgagor now seeks to have excised, or that it was inserted 
by any fraudulent contrivance, the evidence entirely fails io 
sustain the allegation.

There is a prayer in the cross-bill which should be shortly 
noticed. It is asked as an alternative mode of relief, that 
the complainant may be compelled to deliver up the chattel 
mortgage for cancellation. A  decree that the mortgage sh ill 
be cancelled is impossible under the circumstances of this ¿o 
case. This would require a restoration of the status of the 
parties which existed when the mortgage was delivered, 
which the cross-bill does not tender. There is nowhere in 
this case any offer to return to the mortgagee the property 
which the mortgage purchased. The evidence shows that 
this is probably impossible. All parties since the mortgage 
was given have irretrievably changed their positions touch -
ing the subject matter then dealt with. No claim has been 
made in argument that a cancellation of the mortgage is 
equitably possible, and this mode of relief must be rejected. 30

The cross-bill also asks that the chattel mortgage may be 
reformed by striking therefrom the clause “ stock manufac-
tured or unmanufactured and in the process of manufac-
ture, or any other words of like import wherever they may 
occur in the mortgage, because it is alleged those words were 
inserted in the mortgage by a mistake.
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The mortgage in question came to be made as follows: 
The complainant, Mr. Abraham Anderson, was the largest 
stockholder, so that he entirely controlled the Anderson Pre-
serving Company, which, in the year 1901, was engaged in 
the packing of fruits and vegetables in cans, and the sale ci 
the same. Mr. Anderson and Mr. John T. Cox, in the latter 
part of the summer of that year, entered into negotiations 
for the sale by Mr. Anderson of the Anderson Preserving 
Company to a company not yet incorporated, to be known 

10 as the Anderson Food Company, which would be controlled 
and managed by Mr. Cox.

Several written agreements were made between Mr, An-
derson and Mr. Cox, which, because of disagreements be-
tween them, were abrogated and new- contracts made in 
their stead.

Before the parties had come to an abiding agreement the 
Anderson Food Company was, on August 15th, 1901, incor-
porated by Mr. Cox, who subscribed for eight shares as an 
incorporator; Mr. David A. Henderson, who subscribed for 

20 one share, and Mr. Voorhees S. Anderson, who also sub-
scribed for one share. The whole trend of the evidence in 
the cause shows, that the Anderson Food Company was in-
corporated and controlled by Mr. Cox for the purpose of 
taking over all of the assets of the Anderson Preserving 
Company. Mr. Cox elected himself president of the Ander-
son Food Company; Mr. Plenderson, secretary, and Mr. 
Voorhees S. Anderson, treasurer.

There were several recessions and changes and, perhaps, 
temporary abandonments of the plan, but the negotiations 

2o were as often resumed between the parties.
The first action taken by the newly-organized Anderson  

Food Company, the mortgagor, looking towards the taking 
over of the property of the Preserving Company w as by a 
resolution of the stockholders of the Anderson Food Com-
pany, adopted by them at a stockholders’ meeting held on 
September 5th, 1901. The resolution is as follows:
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“ U p o n m o ti o n  i t w a s  r e s o l v e d  a n d  o r d e r e d , t h a t t h e  b o a r d  

of di r e ct o r s b e a u t h o r i z e d  t o  p u r c h a s e  f r o m  t h e  A n d e r s o n  

Pr e s er vi n g C o m p a n y  it s e nti r e pl a nt, i n cl u di n g all of it s as-
s et s,  a n d s u b j e c t t o i t s li a b ili t i e s , f o r  a  c o n s i d e r a t i o n  o f. $ i , -  

o o o i n c a s h, $ 1 4 9 , 0 0 0  i n  c a p i t a l s t o c k  f o r  t h i s  A n d e r s o n  F o o d  

C o m p a n y, a n d  a  b o n d  a n d  m o r t g a g e  b e  g i v e n  b y  t h i s  A n -

d ers o n F o o d C o m p a n y  u p o n s ai d pl a nt  f o r  t h e  s u m  o f  $ 1 0 0 , -  

0 0 0, p a y a bl e a t t h e e x p i r a t i o n  o f  1 0  y e a r s , w i t h  i n t e r e s t a* 

t he r at e of 5 %  p e r a n n u m . ”

It will b e n o t e d  t h a t t h i s  r e s o l u t i o n , i n  s p e a k i n g  o f t h e   1 0  

t hi n g t o b e p u r c h a s e d , r e f e r s  t o  t h e  e nti r e pl a nt of t he A n-
d e r s o n P r e s e r v i n g  C o m p a n y, i n cl u di n g all of t he ass et s,  a n d  

t o a b o n d a n d m o rt g a g e t o be gi v e n  b y  t h e  A n d e r s o n  F o o d  

C o m p a n y u p o n s ai d pl a nt.  I t  i s t h e  f a i r  c o n s t r u c t i o n  o f  t h i s 

r es ol uti o n t h at t h e s t o c k h o l d e r s  o f  t h e  F o o d  C o m p a n y  i n  d i -

r ecti n g t h e m a k i n g  o f  t h e  m o r t g a g e  i n  q u e s t i o n  ( o b v i o u s l y  a  

p urc h as e m o n e y m o r t g a g e ) , i n t e n d e d  a n d  e x p e c t e d  t h a t t h e  

m ort g a g e w h i c h  t h e y  d i r e c t e d  t o  b e  g i v e n  u p o n  “ s ai d pl a nt, ”  
r ef err e d t o t h e p r e v i o u s l y  m e n t i o n e d  P r e s e r v i n g  C o m p a n y ’ s 

‘ e n ti r e pl a n t, i ncl u di n g all of its as s et s. ” T h a t  a c c o r d s  w i t h   2 0  

t he r ecit al s of t h e m o r t g a g e  i t s e l f, w h i c h  d e c l a r e  i t t o  o c 

‘ gi v e n t o s e c u r e a  p a r t o f  t h e  p u r c h a s e  m o n e y  o f  t h e  s a i d  

re al est at e a n d p e r s o n a l p r o p e r t y . ”

It s h o ul d b e o b s e r v e d  t h a t t h i s  r e s o l u t i o n  o f  t h e  s t o c k h o l d -

ers of t h e m o r t g a g o r c o m p a n y  c o n t i n u e d  i n  f o r c e  u p  t o  a n d  

at t he ti me w h e n  t h e  m o r t g a g e  i n  q u e s t i o n , i n c l u d i n g  t h e 

cl a us e n o w c h a ll e n g e d , w a s  e x e c u t e d  a n d  d e li v e r e d .

O n t h e s a m e S e p t e m b e r 5 t h  t he di r e ct o rs of t h e  A n d e r s o n  

F o o d C o m p a n y a d o p t e d  a  r e s o l u t i o n : T h a t  t h e  A n d e r s o n  ■ 

F o o d C o m p a n y p u r c h a s e  t h e  p l a n t a n d  a s s e t s  o f  t h e  A n d e r -  3 0 

s o n Pr e s e r vi n g C o m p a n y , a n d  “ m a k e t he m o rt g a g e a ut h o r-
e d  b y t h e st o c k h ol d e rs; ' a n d  a u t h o r i z e d  t h e  p r o p e r  o f fi c e r s  

° f  t he F o o d C o m p a n y  t o  e x e c u t e  s a i d  b o n d  a n d  m o r t g a g e .

11  S e pt e m b er 1 6 t h , 1 9 0 1 , t h e  d i r e c t o r s  r e s c i n d e d  t h e i r r e s - 

0 uti o n of S e p t e m b e r s t h , b u t t h e  s t o c k h o l d e r s’ r e s o l u t i o n  o f 

e s a m e el a t e w a s  n e v e r r e s c i n d e d .  N e g o t i a t i o n s  a p p e a r  

0 h a v e b e e n a g a i n  b r o k e n  o f f a n d  r e n e w e d  b e t w e e n  t h e  p a r -
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t ie s  a f t e r  th e  F o o d  C o m p a n y  d i r e c t o r s  h a d  rescin d ed  their 
p u r c h a s e  r e s o lu t io n  o f  S e p t e m b e r  5 th , 1 9 0 1 ,  fo r  there are 
s e v e r a l  la t e r  a g r e e m e n t s  w h ic h  w e r e  a b a n d o n e d .

F i n a l l y ,  o n  th e  2 0 t h  o f  S e p t e m b e r ,  1 9 0 1  ( t h e  same day on 
w h ic h  th e  p u r c h a s e  a n d  g i v i n g  o f  th e  m o r t g a g e  were con-
c lu d e d ) ,  th e  b o a r d  o f  d i r e c t o r s  o f  th e  A n d e r s o n  F ood  Com-
p a n y  r e - a d o p t e d  a  r e s o lu t io n  to  p u r c h a s e ,  u n d e r  which the 
m o r t g a g e  n o w  c r it i c is e d  w a s  m a d e . T h e  re -in sta tin g  res-

o lu t io n  o f  th e  d i r e c t o r s  is  a s  f o l l o w s :

1 0  “ T h e  p r e s id e n t  s t a t e d  t h a t  th is  m e e t in g  w a s  ca lled  to take 

a c t io n  w it h  a  v i e w  o f  p u r c h a s in g  th e  p la n t  o f  th e Anderson 

P r e s e r v i n g  C o m p a n y , a n d  u p o n  m o t io n  is  w a s  ordered that 

th e  b o a r d  o f  d i r e c t o r s  p u r c h a s e  th e  p la n t  a n d  a sse ts  of the 

A n d e r s o n  P r e s e r v i n g  C o m p a n y  a n d  is s u e  t h e r e fo r  $149,000 
in  c a p it a l  s to c k , p a y  $ 1 ,0 0 0  in  c a s h , a n d  make the mortgad 
authorised by the stockholders o f  $ 1 0 0 ,0 0 0  to  th e Anderson 

P r e s e r v i n g  C o m p a n y , a n d  th e  p r o p e r  o f f ic e r s  a r e  authorized 

to  e x e c u t e  s a id  m o r t g a g e .”
T h i s  w a s  th e  f in a l  a c t io n  o f  th e  b o a r d  o f  d ire c to rs  respect- 

2 0  in g  th e  m a t t e r  o f  th e  p u r e h a s e  a n d  e x e c u t io n  o f  the mort-
g a g e .  I t  s h o u ld  b e  n o te d  th a t  th is  d i r e c t o r s ’ resolution, like 
th e  p r e v io u s  o n e , r e f e r s  to  th e  s t o c k h o ld e r s ’ resolution as 
in g  th e  c h a r a c t e r  o f  th e  m o r t g a g e  w h ic h  w a s  to be given, 

t h a t  is ,  a s  is  a b o v e  s h o w n , a mortgage upon the entire p m  
of the Anderson Preserving Company, including nil its os

sets. ,
T h e s e  r e s o lu t io n s  a n d  a g r e e m e n t s  to  p u rc h a s e , &c., 1 

C o x  a n d  M r .  A n d e r s o n  a p p e a r  to  h a v e  r e f e r r e d  to their ie 
s p e c t iv e  a t t o r n e y s .  M r /  A n d e r s o n ’s  a t t o r n e y  w a s  Mr. JonJ 

o  F .  H a r n e d ,  w h o  a c t e d  f o r  h im  a n d  th e  P r e s e r v in g  Company 

M r .  C o x ’ s  a t t o r n e y  w a s  M r .  S a m u e l  W .  B e ld o n . Mr. cnj 
d e r s o n  c o n d u c t e d  th e  a c t iv e  p a r t  o f  th e  n e g o t ia t io n s  for H 
C o x .  M r .  H e n d e r s o n  t e s t i f ie s  t h a t  M r .  B e ld o n  was enij 
p lo y e d  b y  th e  A n d e r s o n  F o o d  C o m p a n y  to  d r a w  all the Pai

p e r s .  ‘ ' , j
M r .  H e n d e r s o n  a n d  M r .  C o x ,  w it h  M r .  S .  W . Be 

t h e ir  c o u n s e l ;  M r .  A b r a h a m  A n d e r s o n ,  a n d  M r. J° 111
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Harned as his counsel, and Mr. Anderson’s two sons, met, 
on the twentieth day of September, 1901, at Mr. Harned’s 
office for the execution of the conveyances and mortgage in 
question, and the settlement to be made of the transaction. 
Previous to this meeting the deed and bill of sale from the 
Anderson Preserving Company to the Anderson Food Com-
pany, and the mortgage now criticised, had been drawn by 
or under the supervision of Mr. Beldon, the attorney for the 
Anderson Food Company, so as to be ready for execution - 
on the twentieth of September, 1901. The bill of sale in- 10 
eluded all of the chattels and personal property belonging to 
the Anderson Preserving Company, and specially among 
other items the “ stock manufactured or unmanufactured or 
in process of manufacture.” The words “ stock manufac-
tured and unmanufactured, and in process of manufacture,”
Mr. Beldon says* were included in the mortgage after a con-
ference with Mr. Harned, and he thinks, but cannot posi-
tively say, that there was some independent action of his 
own touching that clause. Mr. Beldon testifies that “ so far 
as the consummation of the matter is concerned, I was prac-- 20 
tically its engineer, and in consequence of that I drew the 
papers.” The mortgage, he says, was drawn in his office, 
under his supervision and direction, including that part of 
the mortgage which is now in dispute in this case. Mr. Bel-
don also says, that his impression is that the papers while yet 
unexecuted, were left with Mr. Henderson, but he cannot 
be sure that the mortgage was one of those papers. Mr. 
Beldon also testifies that after a conversation with Mr. Har-
ned he (M r. Beldon) took the bill of sale (which conveyed 
the personal property to the Anderson Food Company) and 30 
dictated the portion referring to the personal property which 
was to be included in the mortgage; and speaking of the 
papers in question which he had thus prepared, Mr. Beldon 
says, I don’t think it is possible that papers of this import-
ance would have gone out of my office without having been 
read by me, either every word or substantially through.”
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Mr. Cox and Mr. Henderson, both, deny that the con-
tents of the mortgage were made known at the time of its 
execution. Mr. Beldon says, regarding the mortgage, that 
he cannot say that he has any extremely distinct recollection 
of the execution of the mortgage, but that, according to the 
best of his recollection, it was not read to Messrs. C ox and 
Henderson by him, or in his presence, before its execution. 
Messrs. Cox and Henderson also say, that neither they nor 
any officer of the Anderson Food Company, to their knowl-
edge, ever consented to the inclusion of the goods and chat-
tels and the personal property of the company in the mort-
gage.

Mr. Cox testifies that the protest that he makes is, that 
the mortgage includes in it the stock manufactured and un-
manufactured, or in process of manufacture, and that he 
thinks the mortgage in all other particulars to be correct. 
Mr. Henderson, however, seems to contend that the mort-
gage ought not to have included any chattels whatever. That 
is the tenor of his letter of November nth, 1501, to M r. An-
derson, and of his present testimony.

These .gentlemen representing the defendant company no 
not seem to agree as to what was actually intended and un-
derstood by them to have been included with the mortgage. 
Mr. Henderson appears to object at one time to including 
any chattels within the mortgage, and at another time, ■ >' 
his letter of March 10th, 1902, he only objects to the indu -
ing the specific chattels, the stock, &c. Mr. Cox objects 
only to the inclusion of the stock, and makes no objection tn 
the other chattels named in the mortgage.

Mr. Harned’s testimony agrees with that of Mr. Beldon, 
that the deed, the bill of sale and the mortgage w ere pre-
pared by Mr. Beldon. While they were in course o f prep-
aration he called on Mr. Beldon and the following conve 
tion took place between them. Mr. Harned says.

“ We took up the subject of inserting in the mortgage: a 
description of the personal property. I told him (Belc°1̂  
that I understood that under a fair interpretation o f  the in-



tention of the parties it (the mortgage) was to cover the 
property that was being sold; that it was necessary to give 
any validity to the mortgage it would necessarily have to ie 
a purchase moneys mortgage, as no money was passing be-
tween the parties, only property, and that it should cover the 
property that was actually being transferred. He agreed 
with me in that. He understood that to be the intention of 
the parties, and called a stenographer, picked up the bill ot 
sale, which he had lying with the other papers, and read 
from the bill of sale a description of the personal property io  
in the bill of sale, and directed that that be inserted m the 
mortgage. He then said that a mortgage of that kind would 
interfere with the management of the business unless they 
were authorized in some way to dispose of it. I said that 
seems reasonable, and then he added the form authorizing 
the disposal of the property in the ordinary course of busi-
ness, remarking at the time that he had some kind of a form 
of his own that he used in those cases.’

I do not understand Mr. Beldon’s testimony to contradict 
this testimony of Mr. Harned as to the manner in which the 20 
clause which is now questioned came to be inserted in the 
mortgage. There are portions of it which Mr. Beldon says 
he does not recall. J

Mr. Harned further narrates the manner in which these . 
papers, having been prepared by Mr. Beldon, were executed.
Mr. Harned testifies that in the presence of Mr. Cox, M i. J 
Henderson and Mr. Beldon, he held up the bond and mort- v 
gage and said that it was a purchase money bond and mort-
gage upon the real estate and personal property that had 5 
just been transferred by the Preserving Company to the Food:, 30 
Company. The mortgage was then proven by the affidavit 
of Mr. Henderson, as secretary of the Food Company; Mr* 
Harned taking his affidavit as Master.

I do not understand the testimony of Mr. Beldon to con-
tradict this narrative of Mr. Harned as to the mode in which 
the chattel mortgage in question was executed. Mr. Bel-



don says he knew the paper was a chattel mortgage, knew ; 
that as such it required an affidavit.

The foregoing narrative of the evidence shows that the 
mortgage in question was drawn by the defendant company s ] 
own attorney as a purchase money chattel mortgage, and the 1 
very clause regarding the stock, &c., which the defendant j 
now seeks to strike out was specially considered and insert- j 
ed by that attorney, because he agreed that it was under-1 
stood to be the intention of the parties. The mortgage,!

IO after it was so drawn and before it was executed, was in all 1 
probability left with Mr. Henderson, the defendant’s acting j 
business man, for examination and approval. Its contents > 
were openly declared in the presence of all the parties and : 
their attorneys at the time it was executed, and its execution 
was proven by the same Mr. Henderson by his sworn affi-
davit annexed to the mortgage.

Is it reasonable to declare that a paper so prepaied, exl 
amined, considered and approved was executed in mistake: 

There certainly was no mutuality in any mistake. Mr.
20 Anderson declares he made no mistake. The Anderson Pre-

serving Company got what it expected, a purchase money 
mortgage for a part only of the price, upon all the P10Peit-' 
which it conveyed. Mr. Anderson swears he nevei agreM 
to accept, nor would he have accepted, anything else than a 
mortgage which covered the whole of the property whk® 
was conveyed by the Preserving Company to the F ood  Com-
pany.

Before the Preserving Company’s sale all its stockholders, 
including Mr. Cox as one, gave a written consent. Mr. Hen- 

, 0 derson witnessed it. It is in these words:
“We, the undersigned, all of the stockholders of the 11 

derson Preserving Company, do hereby agree and consent 
to a sale by The Anderson Preserving Company of al 
personal property and real estate, buildings, improvement̂  
good will, stock, fixtures, machinery and assets to the 11 
derson Food Company for the sum of $250,000, and to re 
ceive back in part payment therefor a purchase money mo *



15

eaee of $100,000 upon the Anderson Food Company, assum-
ing all the indebtedness and obligations of the Anderson

Preserving Company. ,.JOHN T . COX,

“V. S. ANDERSON,
“A. ANDERSON,
“ E. W . GOEDY,
“ R. E. ANDERSON.

“Witness, Da v id  A. H e n d e r s o n .

On obtaining the written consent of its stockholders, the 
Preserving Company adopted this resolution:

“Resolved, that this company sell to the Anderson Food 
j Company all its personal property and real estate, buildings, 

improvements, good will, fixtures, machinery and assets for 
, the sum or price of two hundred and fifty thousand dollars.

One hundred thousand dollars of which is to be paid by a 
I purchase money mortgage upon the property above sold, one 
I thousand in cash, and one hundred and forty-nine thousanc 
I dollars in stock of the Anderson Food Company at par, upon 20 
I the Anderson Food Company assuming all the indebtedness 
I and obligations of the Anderson Preserving Company.

“Resolved, that the officers of this company be and they 
I are hereby directed to carry out the terms of this resolution.

“Resolved, that the mortgage of $100,000 made by the 
t  Anderson Food Company to the Anderson Preserving Com 
I pany, when executed, be assigned to Abraham Anderson, m 
I payment to him for one thousand shares of the capital stocis.
I of this company by him held and surrendered.

It is very difficult to believe that Mr. Cox, who consented 30 
! in writing that the Preserving Company should have a pur 
I chase money mortgage of $100,000 upon the Anderson Food 
I Company was under a mistake in giving for the Food Com 
I pany precisely such a mortgage to the Preserving Company.
I Yet that is what he presently claims was done.

The Preserving Company’s sale, as is shown by its above 
I quoted resolution, was to be made on the terms that it was _
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to be paid in part “by a purchase money mortgage upon the 
property above sold”

The defendants make their claims of a mistake because 
in collateral agreements made between Mr. Anderson and 
Mr. Cox, not between the mortgagor and mortgagee com-
panies, the reference to the mortgage to be made, did not 
specifically mention that it was to be a purchase money mort-
gage upon all the goods sold. These collateral agreements 
of the individual parties certainly cannot be permitted to alter 

io  the terms of the corporate contracts executed with all the 
formalities pursuant to written resolutions of the contracting 
companies.

In Aller vs. Crouter, 54 Alt. Rep., 426, Chancellor McGill 
declared that reformation of a conveyance will not be de-
creed, except on clear proof that by mutual mistake of the 
parties thereto, the conveyance expresses something which 
they did not intend, or omits to express something which 
they did intend.

In the present case there is scarcely a pretence that there 
20 was any mutuality in the alleged mistake. The above quoted 

resolutions of the respective acting companies show that 
both intended to make the mortgage what is presently is.

The defendant mortgagor has proven no such certainty of 
mistake or agreement of its own witnesses of what was in-
tended to be done, as will support a decree of reformation. 
Courts of equity do not grant the high remedy of reforma-
tion upon a probability, or even upon a mere preponderance 
of evidence, but only upon a certainty of the error. 2 Pom. 
Eq. Jur. No. 859; 1 Story Eq. Jur. No. 157. The weight *f 

30 the evidence tends to show that the instrument challenged 
does in fact, in the particular in which it is criticised, express 
that the parties thereto intended it should when it was made 
and delivered.

The cross-bi.ll must therefore be dismissed.
The mortgage remaining unchanged and forceful as a hen 

upon the personal property of the defendant mortgagor, it 
is still to be considered, whether the complainant is, on his
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original bill, entitled to restrain the defendant from remov-
ing any of that personal property; &c., according to the pray-
er of his bill.

The clause under which the defendant justifies its removal 
of the cases of tomato soup referred to in the bill o f com-
plaint is as follows:

“It, however, being particularly understood and agreed, 
that the party of the first part may conduct its ordinary busi-
ness and in so doing dispose o f any o f the foregoing per-
sonal property.” . ' IO

Under this clause the defendant admits that it had deposit-
ed a portion of its manufactured goods in warehouses out-
side of the State of New Jersey, and that it intends to raise 
money thereon by using warehouse receipts as collateral to 
its commercial paper.

The question turns in great part upon the meaning o f the 
words conduct of its ordinary business.” These do not re-
late, as has been argued for the complaint, to the business 
previously done on the same premises by the Anderson Pre-
serving Company. The context shows that it is the business 20 
of the party of the first part, the Anderson Food Company, 
which is referred to. When the mortgage was made this 
company had never conducted any business. Therefore the 
permission authorizes the mortgagor to conduct such ordi-
nary business as it might do in the future. Necessarily the 
c aracter of the business to be done must be regulated by its 
nature, and the persons with whom and the places where, 
and the circumstances under which it must in the future be 
conducted.

t clearly appears that the quantity o f canned goods pro- 
uced by the mortgagor was so great that it was impossible 
at all, or even a major part o f them could be sold or dis-

posed of in this State. The places o f sales o f such products 
were practically the whole o f the United States. In con- 
ucting such a business there would naturally and ordinarily 

periods when sales would be very slow and prices low, 
when at the same time cash money must necessarily be

30
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instantly had. Such a condition o f affairs would seem to 
invite the holder o f a stock o f such goods to store them and 
use the storage receipts as a means o f temporarily raising 
the needed cash. When prices revived and sales again be-
came brisk, the goods thus saved from compulsory sacrifice 
might be advantageously disposed of.

This was almost precisely the situation which has provoked 
the complainant’s action. He insists that by the terms of 
the mortgage the defendant mortgagor can only dispose of 

i o  the stock by an absolute sale. This course w ould  much 
more effectually take the goods from the complainant’s con-
trol than would a pledging o f them. Under the circum-
stances above noted it might ruin the defendants business.

The proof is substantially undenied, that the course pur-
sued by the defendant was free from any fraudulent intent 
to remove the goods. Only about one-tenth of the stock was 
stored. There was a sudden exigency and no cash. The 
course taken was the usual one among manufacturers who 
have more stock on hand than money at call.

¿Q It must be held that the disposal made o f the cases of to­
mato soup by the defendant was in the conduct o f  its ordi-
nary business. The complainant’s original bill o f complaint 
must therefore be dismissed.

5°







n e w  j e r s e y  c o u r t  o f  e r r o r s  a n d  a p p e a l s .

Between
Abr aham Ander son, 

Complainant* (Respondent),

AND

Anderson Food Co mpany,
Defendant (Appellant).

On Biee, &c. 

AppEae .

i o

BRIEF O F A P P E L L A N T .
2 0

TPIE FACTS.

f i. A. The form of the mortgage is clearly prescribed and 
uniform in all the agreements.

CL p. 350-
C2, p. 352.

c 3> P- 355- 30

I  hat the mortgage was intended to be drawn under the 
agreement of September twentieth.
I Admitted by complainant’s answer to cross bill, para- 
traphs 2, 3, 5, 6, 19, 45, 46 and 49.

ihe ^  ^1G ° ^ cers defendant executed mortgage under 
I C les°Eition of defendant pursuant to this agreement.
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Complainant admits this. See answer, pp. 5, 46.
Henderson, pp. 245, 246, 247.
Cox, pp. 253, 255, 257, 258.
A. Anderson, pp. 297, 298.

The agreement, September twentieth, was final.
Cox, pp. 262, 263.

Complainant admits that mortgage was to be on plant.

Pp- 3- 45-
10 2 . That the instruction to the officers of defendant, as 

shown by directors’ resolution, was specific in its character, 
and they had no right to leave the matter to their attorney, 
nor had the two attorneys any right to interpret the agree-
ments as they saw fit.

3. That by Mr. Harned’s own testimony, it clearly appears 
that he was in doubt as to whether the personal property 
shoidd be included.

That by interpretation he himself put a construction upon 
20 this final agreement and obtained Mr. Beldons assent there-

to, and thus was made an agreement variant from that of t ie 
parties..

Harned, p. 288.
See also p. 249.

They should have drawn the mortgage to cover the plant 
alone." They had no more right to put in the stock and to 

1 put in the substitution clause than they would have hac 
put in another lot of real estate.

3 0  4. That the time at Harned’s office for execution was

short.
Henderson, pp. 221, 222.
Harned, pp. 291, 294.
Mr. Harned is mistaken as to his declaration . 

specting contents of mortgage made at 4-10’ 
the parties clearly left a little after three.

Henderson, pp. 221, 222.
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5- The papers were not read on execution (p. 293) ; and 
neither Cox nor Henderson, the president and secretary of 
appellant and its agent in this behalf, had ever read the 
mortgage before its execution.

Henderson, pp. 230, 231.
See also pp. 227, 228.
Belden, p. 239.
Cox, appellants president, had never seen the 

mortgage, and had never read it until in the 
pleadings (p. 281).

Harned, p. 309.

6. As to the affidavit of consideration, appellants officers 
positively deny having heard statement of Harned related in 
his testimony respecting same.

Henderson, p. 233.
Robert Anderson said he did not hear the state-

ment made by Harned respecting necessity for 
the affidavit (p. 303).

7- That the statement of defendant’s officers relative t  > 
the circumstances surrounding the execution of the respond-
ent s mortgage, is clear, direct and circumstantial.

Cox, p. 276 (generally).
Henderson, pp. 235, 275, 291.

8. Evidence respecting the execution shows beyond ques-
tion that defendant’s officers could have heard no déclara- 30 
tion that it was intended to be a mortgage on chattels.

Henderson, p. 259.
Cox, pp. 277, 278, 279, 281.

here was no controversy or protest by Henderson or Cox to tl r J 1~ J
fric ' 16 t0rm mort&ag‘e. Everything passed without

ic ion. Good humor and satisfaction was evidenced by all
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at what seemed a happy termination of the long drawn out 
negotiations.

See comment of V. C., p. 3 IO>

Mr. Henderson, although an insurance man of years ex-
perience, and knowing the effect of a mortgage in the chat-
tel form upon insurance to be obtained upon the property of 
the defendant, made no protest, because he did not know it 
was to be a chattel mortgage.

10 Henderson, p. 291.
The circumstances of the original protest to Mr. 

Harned conclusively demonstrate that the appel-
lant’s officers did not know the form of the 
mortgage they had signed.

Henderson, pp. 251, 252.
Cox, 279.
Mr. Henderson, immediately after protest, goes a) 

his attorney, Mr. Beldon, and they go together to 
the Register’s office for the examination of the 

20 record, and consult their counsel.
Henderson, p. 279.

Mr. Harned confirms this protest practica y ai 
made and the circumstance which caused it. 

Harned, p. 328.

9. That the word “assets” in the stockholders lesoluti» 
of the Anderson Food Company of September fifth dQ 
dently meant to include, and could well comprehend, ■ •
factured stock as well as money in bank and book acco ^ 

3°  That manufactured stock in such a manufacturing 
ness as that of defendant is an asset and it is regai e
capital. . * ■

Abraham Anderson, p. 20.

And thus there is nothing which militates against 
that the words so employed, “plant and assets, mtn. 
comprehend the whole subject matter of the p
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business to be taken over by the defendant, and the word 
“plant” alone, exclusive of said assets, delimiting the portion 
of the property so taken, which should be subject to the 
mortgage to be made. The words plant including all as-
sets” in the resolution as to the sale means, undoubtedly, 
“plant” including with and added thereto, in the sale there-
of, all assets, and it does not mean that the word “ plant” is 
to be construed as meaning, by itself, all assets. The mort-
gage was to be on the plant, but the sale included the plant 
and all assets. ■ 10

ARGUMENT.

I.

mo r tg ag e : a  m i s t a k e :.

It is clear that the mortgage was executed in mistake, and ^  
that it is not the real instrument of the appellant company; 
and that it should be relieved against as to so much thereof 
as is not appellant’s instrument. Whether the mistake was 
that of one of the parties or both of them, or an attorney for 
either, it is very clear that the minds of the contracting par-
ties did not meet as to the whole form of the instrument 
endeavored to be executed, in pursuance of the agreements 
to that end, or the resolutions of the stockholders and direc -
tors of appellant company.

As said by Mr. Pollock, in his work on contracts:
Where the mistake is such as to exclude real consent and 3°  

so prevent the formation of any contract, there the seeming 
agreement is void; or, where a mistake occurs in expressing 
the terms of a real consent, the mistake may be remedied by 
the equitable jurisdiction of the court.” Sec. 394.

Jones on Mtgs., Sec. 97.
20 Am. & Eng. Enc., 713.
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In Loss vs. Obry, 7 C. E. Gr., 52, the Court said: “To 
correct deeds for mistakes or fraud is one of the ancient and 
well established heads of equity jurisdiction, * * *
and such mistakes are more readily corrected wheie theie 
is a preliminary agreement in writing by which to corfiCL 
them.”

Rowley v3. Flammelly, 3d Stew., 612.

In Stines vs. Hays, 9th Stewart, 368 (affirmed nth Stew- 
10 art, 654), which was a case very similar to this, Chancellor 

Runyon said: “ Where an instrument is drawn and execut-
ed which professes or is intended to carry into execution an 
agreement previously entered into, but which by mistake of 
the draughtsman, either at the fact or law, does not fulfil 
that intention, but violates it, equity will correct the mistake 
so as to produce a conformity to the instrument.”

Citing, Wintermute vs. Snyder, 2 Gr. Ch., 489.
Loss vs. Obry, supra.

20 Chancellor Runyon further said in the above case: The 
jurisdiction to relieve against deeds drawn in mistake con-
trary to the intention of any one of the parties is of a .veiy 
early date” * * * * “ nor will the fact that defendan
denies that there is a mistake prevent the Court from grant-
ing the relief if it is satisfied that the deed is not in accor 
ance with the agreement, but ought to be so.

Trusdale vs. Lehman, 2nd Dick., 221, and cases.
See also Freichnecht vs. Meyer, 12 Stew., 5̂ °» as t0 

30 mutual mistake and wrong interpretations.
See McMillan vs. N. Y. Waterproof Paper Company 

2nd Stew., 610, where Wintermute vs. Snyder is 0 
lowed, and the decree in Chancery was affirmê  
Here, also, the question arose as to what, as betwe- 
mortgagor and mortgagee, were chattels in a acto .
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II.

mor tg a ge  EXTRA VIRES.

But leaving the manifest mistake out of consideration for 
the moment, can the instrument be held valid under the 
proofs as mortgaging the goods of the appellant ? Was not 
the execution of the instrument in such form extra vires and 
void?

The contract here stands as to part thereof, a contract not io  
fully executed, and as such is as if it were an executory 
contract, concerning which it is competent for the Court to 
grant relief, if it shall appear by its terms to have been with-
out the scope of the authorization of the officers who were 
designated to execute the same. As to the “ goods unmanu-
factured and in process of manufacture,” with substitution, 
etc., the contract of mortgage was pro tanto executory, and 
so pro tanto non-enforceable, if ultra vires; and not such, 
therefore, as coming within the rule that even if a contract 
be extra vires, it is enforceable if the contract be fully exe- ¿o 
cuted. As to the substitution clause in the mortgage, there 
was no authority from the stockholders whatever.

An executory contract ultra vires cannot be enforced.

C. & A. R. R. vs. Mays Landing R. R., 19th Vr., 53°-
Ellerman vs. Chicago Junct. Ry., 4th Dick., 242.

Let us examine for a moment the scope of the power given 
the officers of the appellant. It was contained in the resolu-
tion of the appellant company’s stockholders, of September 
5> U01) which was in these words: “ Upon motion it was 30 

j resolved and ordered, that the board of directors be author-
ized to purchase from the Anderson Preserving Company 

j entire plant, including all of its assets and' subject to its 
labilities, for the consideration of one thousand dollars m 

I cash, one hundred and forty-nine thousand dollars in capital 
I stock for this Anderson Food Company, and a bond and 
j mortgage to be given by this Anderson Food Company upon
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the said plant, for the sunt of one hundred thousand dollars, 
payable at the expiration of ten years, with interest at the 
rate of five per cent, per annum.”

The scope of the resolution was, as it naturally would be, 
just as wide as the covenants in the agreement of purchase, 
made on behalf of the company, but no wider; one covenant-
ed a mortgage upon the “plant,” the other directed the ex-
ecution of such a mortgage.

There is no proof whatever by respondent that there was 
io  any change made, contemplated or even discussed, as to the 

form of the mortgage, as provided for in the agreement final 
of September 20th. This being true, nothing can save the 
respondent but proof of ratification by appellant of the terms 
of the mortgage as actually executed. But neither the 
change in the form of the power for execution of the mort-
gage, nor ratification of any such change is alleged in the 
answer of respondent to the cross-bill, nor is either attempt-
ed to be proved.

If the execution of the instrument here before the Court 
20 was not ultra vires in the primary sense, it is submitted that 

it was extra vires in a secondary sense, and void for that 
reason, because the officers executing it as to “goods manu-
factured, and to be manufactured,” and the insertion of the 
substitution clause against and without the scope of the cor-
porate resolution authorizing the same, were dealing wit 
the corporate assets and dissipating them pro tanto withou 
any consideration to the principal, and that such act co 
stituted an alienation against the rights of the stockholders.

See Brice’s Ultra Vires, 779, Sub. Div. 2.
3°

III.

LACK OF A U T H O R IT Y ; W IT H  NOTICE.

But it is not necessary to invoke the doctrine of Ultra virc 
There is raised before the Court a question of agency.
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1. A gency w ith  k n o w le d g e  in  r e s p o n d e n t  t h a t  h e  w a s  

dealing with o ffic e rs  r e p r e s e n t in g  a  c o r p o r a t e  b o d y , w h ic h  

took the place o f  a  l ik e  c o r p o r a t e  b o d y , o f  w h ic h  re s p o n d e n t  

was the head.

2. W ith k n o w le d g e  in  r e s p o n d e n t  t h a t  s u c h  a c t io n  o f  

officers must be s a n c t io n e d  a n d  d ir e c t e d  b y  th e  a p p e l la n t  c o r -

poration itself, a n d

3. W ith k n o w le d g e  a n d  f u l l  n o t ic e  to  th e  r e s p o n d e n t  in  1 0  

the several a g r e e m e n ts  e x e c u t e d  a n t e c e d e n t  th e r e t o , t h a t  th e  

mortgage to be e x e c u te d  w o u ld  b e  u p o n  th e  p la n t ,  a p p u r t e -

nances and e q u ip m e n ts  o f  th e  a p p e l la n t — t h a t  is , u p o n  th e  

land, buildings, f ix t u r e s  a n d  a p p u r t e n a n c e s  o f  a p p e lla n t .

“ The pow ers o f  o f f ic e r s  o f  c o r p o r a t io n s  o v e r  it s  p r o p e r t y  

are strictly those o f  a g e n t s .”

5th W a rd  S a v in g s  B k .  v s .  F i r s t  N a t io n a l  B a n k ,  19 t h  
V r., 513.

Stokes vs. N . J .  P o t t e r y  C o .,  1 7 t h  V r . ,  2 3 7 .  ^

O f the nature o f  th e  a u t h o r i t y  c o n fe r r e d  u p o n  a g e n t s ,  

Meachem says, 2 7 4  : “ I f  th e  p o w e r  b e  a n  e x p r e s s  o n e  th e  

extent o f  the a u t h o r it y  c o n fe r r e d  a n d  th e  t im e , p la c e  a n d  

manner o f  its e x e r c is e  m a y  b e  e x p e c t e d  to  b e  c le a r ly  d e fin e d  ; 

and to the d e g re e  to  w h ic h  th is  is  d o n e  th e  l im it s  f ix e d  a r e  

necessarily c o n c lu s iv e  u p o n  a l l  p a r t ie s  w h o  h a v e  n o t ic e  o f  
them.”

C itin g  ca se s.

A g a in  he s a y s :  “ P a r t ie s  d e a l in g  w it h  a n  a g e n t  k n o w n  b y  3 0  

t em to be a c t in g  u n d e r  a n  e x p r e s s  p o w e r ,  w h e t h e r  th e  a u  - 

t ority c o n fe rre d  b e  g e n e r a l  o r  s p e c ia l ,  a r e  b o u n d  to  t a k e  

notice o f the n a tu re  a n d  e x t e n t  o f  th e  a u t h o r i t y  c o n fe r r e d .

ey m ust be r e g a r d e d  a s  d e a l in g  w it h  t h a t  p o w e r  b e f o r e  

iem, and a re  b o u n d  a t  t h e ir  p e r i l  to  n o t ic e  th e  l im it a t io n s  

 ̂ ereto p re sc r ib e d  e ith e r  b y  it s  o w n  t e r m s  o r  b y  c o n s t r u c -  

011 âW- ^ h e  a u t h o r it y ,  i f  i t  e x i s t s  a t  a l l ,  m u s t  fin d  , its



s o u r c e  in  th e  in te n t io n  o f  th e  p r in c ip a l ,  e i t h e r  e xp ressed  or 

im p lie d . I f  t h a t  in te n t io n  c a n n o t  b e  s h o w n , th e  authority 
c a n n o t  e x is t .

I d . ,  S e c .  2 7 4 .

M iln e  v s .  K l e b ,  1 7  S t e w . ,  3 7 8 .

L a w  v s .  S t o k e s ,  3 d  V r . ,  2 4 9 .

9 0  A m . D e c .,  6 5 5 .

S e e  M o r a w i t z  P r iv a t e  C o r p s . ,  S e c s .  5 7 9 , 58 9 .

1 0  A s  b e t w e e n  th e  a p p e l la n t  a n d  th e  r e s p o n d e n t  there was no 
a p p a r e n t  a u t h o r i t y ,  e v e n , e x i s t i n g  in  a p p e l la n t ’s agents to 
e x e c u t e  in  th e  fo r m  m a d e  a  m o r t g a g e  u p o n  its  goods, and 
t h e r e  w a s  a b s o lu t e ly  n o t h in g  to  m is le a d  th e  respondent re-
s p e c t in g  w h a t  t h e ir  a u t h o r i t y  a c t u a l ly  w a s .

T h e  fu n d a m e n t a l  p r in c ip le  o f  a g e n c y  ( t o  w h ic h  is entirely 
s u b o r d in a t e d  a l l  d is t in c t io n  b e t w e e n  th e m  a s  gen era l or spe-
c ia l  a g e n t s ) ,  a s  g iv e n  b y  M r .  P a r s c Jn s , is  th a t , “ A  principal 
is  r e s p o n s ib le , ( 1 )  e it h e r  w h e r e  h e  h a s  g iv e n  to  an agent suf-
f ic ie n t  a u t h o r i t y ,  o r  ( 2 )  w h e r e  h e  ju s t i f ie s  a  party  dealing 

2 0  w it h  h is  a g e n t  in  b e l ie v in g  t h a t  h e  h a s  g iv e n  th is  authority.

V o l .  I ,  p p . 4 3 ,  4 4 .

I t  is  b e y o n d  c o n t r o v e r s y  h e r e  t h a t  th e  a p p e lla n t  had given 
n o  a u t h o r i t y  to  it s  o f f ic e r s  to  e x e c u t e  a  m o r t g a g e  upon its 
g o o d s ,  e it h e r  in  e sse  o r  h a d  in  s u b s t it u t io n , a n d  equally be-
y o n d  d is p u t e , th a t  n o t h in g  h a d  b e e n  d o n e  b y  appellant, m 
th e  fa c e  o f  th e  c le a r  w r i t t e n  a g r e e m e n t ,  to  in d u ce  the re- 
s p o n d e n t  to  s u p p o s e  t h a t  th e  m o r t g a g e  to  b e  executed  wou.a 
be' d r a w n  o t h e r  th a n  a s  d e t e r m in e d  b y  s u c h  a g re em e n t. With 

3 0  th e  p o s s ib le  m is c o n c e p t io n  o n  th e  p a r t  o f  re sp o n d e n t that tnc 
w o r d  “ p la n t ”  c o u ld  in c lu d e  g o o d s  m a n u fa c t u r e d , and even 
g o o d s  n o t  y e t  in  e sse , w e  h a v e  n o t h in g  to  d o , but from the 
p r o o f s  it  is  q u ite  e v id e n t  a s  to  th e  e m p lo y m e n t  o f  this lan-
g u a g e  in  th e  a g r e e m e n t  t h a t  w h e n e v e r  th e  co n cep tio n  of the 
r e s p o n d e n t  m a y  h a v e  b e e n  a s  to  s u c h  a  m e a n in g  o f  the words 
“ p la n t , a p p u r t e n a n c e s  a n d  e q u ip m e n t ,”  th e re  w as never a. 
b e t w e e n  th e  p a r t ie s  to  th e  a g r e e m e n t  a n y  m e e t in g  o f  111111115
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consonant w ith su c h  m e a n in g , a n d  c o n s e q u e n t ly  it  m u s t  be 

upon the re sp o n d e n t a f f i r m a t iv e ly  to  s h o w  b e y o n d  d is p u t e  

that the w ords, i f  te c h n ic a l  w o r d s ,  c le a r ly  h a v e  s u c h  m e a n -

ing, and if not te c h n ic a l w o r d s ,  th e n  h e , w it h  th e  a p p e l la n t , 

is bound by the d e te rm in e d  m e a n in g  o f  th e  w o r d s  e m p lo y e d  

in the antecedent a g r e e m e n t ,  a n d  c a n  o f f e r  n o  p r o o f  r e s p e c t -

ing the same.
“ Corporations, lik e  n a t u r a l  p e r s o n s ,  a r e  b o u n d  o n ly  b y  th e  

acts and contracts o f  t h e ir  o f f ic e r s  a n d  a g e n t s ,  d o n e  a n d  m a d e  

within the scope o f  t h e ir  a u t h o r i t y .”  i o

17th E n c . o f  L a w ,  1 5 7 .

Not only w a s  th e  a c t  o f  th e  o f f ic e r s  in  th e  e x e c u t io n  o f  

the m ortgage a s- s ig n e d  w it h o u t  a u t h o r i t y ,  b u t  th e  r e s p o n d -

ent had full n o tice  o f  th e  e x a c t  s c o p e  o f  t h e ir  a u t h o r i t y ,  

which was c le a r ly  d e te rm in e d  in  th e  a g r e e m e n t s  m a d e  a n d  

entered into b y  re s p o n d e n t , in  a l l  t h r e e  o f  w h ic h , a s  o n e  s u -

perseded the o th e r  in  th e  p r o g r e s s  o f  n e g o t ia t io n s  o f  p u r -

chase, the form  o f  th e  m o r t g a g e  to  b e  g iv e n  a n d  a c c e p t e d  b y  

respondent w a s  c le a r ly  c o v e n a n t e d  in  id e n t ic a l  l a n g u a g e  to  ¿ 0  

be upon the “ p la n t , a p p u r t e n a n c e s  a n d  e q u ip m e n t ”  o f  th e  

defendant.
So we have h e re  c le a r ly  in  th e  e x e c u t io n  o f  th e  m o r t g a g e  

upon the good s  o f  th e  a p p e l la n t  a n  a c t  d o n e  b y  th e  o f f ic e r s  

without authority, a n d  w it h  n o  g r o u n d  f o r  r e a s o n a b le  p r e -

sumption o f  a u th o r ity  w h a t e v e r  o n  th e  p a r t  o f  th e  r e s p o n d -

ent; but on the o th e r  h a n d , d ir e c t  c o v e n a n t s  to  th e  c o n t r a r y .

And we have m o re . W e  h a v e  th e  c le a r ,  u n q u a li f ie d  a d m is -

sion by respondent, in  h is  a n s w e r  to  th e  c r o s s - b i l l ,  in  p a r a -

graphs 3, 5, 6 a n d  1 9  ( p .  4 5 ) ,  t h a t  “ S a i d  m o r t g a g e  w a s  s ig n -  3 0  

ed and delivered b y  s a id  d e fe n d a n t ,  u n d e r  a n d  b y  v i r t u e  o f  a  

resolution o f  th e  s t o c k h o ld e r s  o f  th e  d e fe n d a n t  c o m p a n y  a n d  

m PU1 suance o f  th e  a g r e e m e n t  o f  S e p t e m b e r  2 0 t h ,”  a n d  t h a t  

in pursuance t h e re o f , th e  b o a r d  o f  d i r e c t o r s  t h e r e o f  a u t h o r -
ized the p u rc h a se , & c .

N ow  w h a t is  th e  re a l  s t a t u s  o f  th e  m o r t g a g o r  a s  to  th is  

m strum ent b e fo re  th e  C o u r t ?  I m a g in e  f o r  a  m o m e n t  th e
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c o r p o r a t e  l ip s  o f  th e  a p p e l la n t  to  b e  o p e n e d  resp ectin g  its 
s it u a t io n . I t  is  a s  i f  a p p e l la n t  s h o u ld  s a y : “ T h is  was my 

u n d e r t a k i n g ; n o t  t h a t  o f  m y  o f f ic e r s . M y  o ff ic e r s  acted for 
m e , b u t  I  d ir e c t e d  th e m . T h i s  a c t io n  b y  c r o s s - b il l  is insti-
t u te d  b y  m e  b e c a u s e  o f  th e  fo r m  o f  m y  r e a l  u n d e rta k in g . I 

s t a n d  a s  to  t h a t  u n d e r t a k in g  b e t w e e n  m y  o ff ic e r s ’ acts and 
m y  s h a r e h o ld e r s .  I  a m , t h o u g h  l a w f u l ,  a n  in ta n g ib le  thing, 
b u t  I  a m  m a d e  u p  o f  a n d  r e p r e s e n t  t a n g ib le  e n tit ie s , having 
v e s t e d  in t e r e s t s ,  w h ic h  I  a m  b o u n d  to  p r o te c t . I n  so far as I 
a c t u a l ly  g r a n t  p o w e r s ,  t h e s e  in t e r e s t e d  e n t it ie s  are bound, 
a n d  in  so  f a r  a s  I  f a i l  to  g r a n t  s u c h  p o w e r s ,  p e rs o n s  dealing 
w it h  m y  o f f ic e r s  a r e  b o u n d  to  o b s e r v e  th e  s c o p e  o f their 
p o w e r s ,  a n d , a  fo r t io r i ,  i f  s u c h  t h ir d  p e r s o n s  h a v e  precedent 
k n o w le d g e  o f  m y  u n d e r t a k in g .”

S e e  7  T h o m p . C o r p . ,  S e c .  8 3 1 3 ,  a n d  c a s e s .

I t  is  s u b m it te d , t h a t  w h e r e ,  b y  a n  a g r e e m e n t  o f  purchase, 
a  c e r t a in  fo r m  o f  m o r t g a g e  is  c o v e n a n t e d  to  b e  accepted by 
th e  s e l le r  a s  a  p a r t  c o n s id e r a t io n , i f  th e  s e l le r  a t  the time 0 

s e t t le m e n t  h a s  e x e c u t e d ' to  h im  b y  th e  o f f ic e r s  o f  the pm- 
c h a s in g  c o r p o r a t io n , a  m o r t g a g e  c o n t a in in g  a n  enlargement 
o f  th e  s e c u r i t y  o v e r  t h a t  d e t e r m in e d  o n  b y  th e  corporation, 
p u r s u a n t  to  s u c h  p u r c h a s e ,  h e , th e  s e l le r ,  is  p u t  upon inquiry 
a s  to  th e  a u t h o r i t y  o f  th e  o f f ic e r s  to  e x e c u t e  su ch  other >e 
c u r i t y ; a n d  a s  h e  h a s  n o t ic e  a s  to  th e  p r in c ip a l ’ s underta - 
in g ,  u n le s s  th e  s a m e  is  s h o w n  in  s o m e  w a y  to  have been 
m o d if ie d , h e  t a k e s  n o  s e c u r i t y  o t h e r  t h a n  t h a t  authorized JY 
th e  c o r p o r a t io n  u n d e r  th e  t e r m s  o f  s u c h  a g re e m e n t .

I V .

W H A T  DOES “ PEANT”  IN CLU D E?

T h a t  it  is  im p o s s ib le  t h a t  th e  w o r d s  “ p la n t , appurtenance, 
a n d  e q u ip m e n t ,”  in  th e  a g r e e m e n t s ,  a n d  “ p la n t ”  in  the r 

lu t io n  o f  th e  a p p e l la n t ,  c o u ld  in c lu d e  o r  b e  h e ld  to comp-- 

b e n d  g o o d s  m a n u fa c t u r e d ,  to  b e  m a n u fa c t u r e d  and  in Pr
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cess o f m a n u fa c tu re . The word “plant” cannot comprehend 
the goods in a business, because the goods are the product 
produced by the mechanism set up in the buildings of the 
business established to make that product; and that mechan-
ism alone can constitute the plant, with possibly (in modern 
parlance) the buildings, also.

Now, let u s se e  w h a t  th e  le g a l  a n d  u n i f o r m  d e f in it io n  o f  

the word “ p la n t”  i s : “ T h e  f i x t u r e s  a n d  to o ls  n e c e s s a r y  to  
carry on any t ra d e  o r  m e c h a n ic a l  b u s in e s s .”

10
C yclop ed ic  L a w  D ie t . ( 1 9 0 1 ) ,  p . 6 9 5 .

“ The fixtures a n d  to o ls  n e c e s s a r y  to  c a r r y  o n  a n y  t r a d e  

or business.”  •

B o u v ie r ’s L a w  D ie t . ( 1 8 9 7 ) ,  p . 6 7 6 .

“ The f ix tu re s , to o ls , m a c h in e r y  a n d  a p p a r a t u s  w h ic h  a r e  

necessary to c a r r y  o n  a  t r a d e  o r  b u s in e s s .”

W harton ’s L a w  L e x i c o n  ( 1 8 9 2 ) .

Citing, O g il .  Im p . T e c h .  D ie t .  o

See also B la c k ’ s L a w  D ie t . ,  9 0 1 .

English L a w  D ie t .,  6 2 0  ( 1 8 9 9 ) .

18 Enc. L., 465.
Rapalje &  L a w r e n c e  L a w  D ie t . ,  p . 9 6 5 .

Century D ie t.

W ebster’s D ie t .

In Liberty C o . L a n d  C o . v s .  B a r n e s ,  7 7 t h  G a . ,  7 4 8 , 1 8 8 6 , 

it was h e ld : “ T h e  s to c k  o f  g o o d s  c o n t a in e d  in  a  c o m m is -

sary store kept in  c o n n e c t io n  w it h  a  s a w  m il l ,  w h e r e  a  le a s e  

of both is g iven  (a n d  t h a t  w it h  .w h ic h  it  is  r e p le n is h e d  f r o m  3 0  

time to time b y  th e  l e s s e e ) ,  is  n o  p a r t  o f  th e  “ p la n t ”  o f  th e  

machinery leased, w it h in  a  c o v e n a n t  to  m a k e  a n y  a d d it io n  

to the present p lant n e c e s s a r y  f o r  th e  c o n d u c t  o f  th e  b u s in e s s  
° f  the said m ill.”  J '-M j

In Stone vs. H o w a r d  I n s .  C o .,  1 5 3 d  M a s s . ,  4 7 5 ,  A p r i l ,

1 91’ the Court h e l d : “ B o o t s  a n d  s h o e s  in  a  s h o e  f a c t o r y  du  
not constitute p a r t  o f  a  m a n u f a c t u r in g  e s t a b lis h m e n t , so  t h a t
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th e  s u s p e n s io n  o f  o p e r a t io n  in  th e  f a c t o r y  w i l l  defeat insur-
a n c e  o n  th e m  u n d e r  a  p o l ic y ,  p r o v id in g  t h a t  i t  shall be void 
i f  t h e  p r e m is e s  in s u r e d  a r e  a  m a n u f a c t u r i n g  establishment, 
a n d  o p e r a t io n s  t h e r e in  c e a s e  f o r  m o r e  t h a n  t h ir t y  days, but 
m a c h in e s , to o ls  a n d  f u r n i t u r e  a r e  to  b e  r e c o g n iz e d  as part 
o f  th e  e s t a b l is h m e n t  u n d e r  a  s im i la r  p o l i c y . ”  T h e Court 
in  th is  c a s e  s a i d :  “ I n  r e s p e c t  t o  th e  p r o p e r t y  insured by] 
th e  t h ir d  p o l i c y ”  ( w h ic h  w a s  u p o n  “ b o o ts  a n d  sh oes manu-
f a c t u r e d ,  a n d  in  p r o c e s s  o f  m a n u fa c t u r e ,  a n d  s to ck  and ma-
t e r i a l s ” ) “ in  th e  o p in io n  o f  th e  m a jo r i t y  o f  th e  C ourt it can-
n o t  b e  h e ld  to  c o n s t it u t e  a  p a r t  o f  th e  m a n u fa c t u r in g  estab-
l is h m e n t , o r  to  o p e r a t e  o r  to  b e  o p e r a t e d  a s  su c h , &c., for the 

r e a s o n  s t a t e d  b y  M r .  J u s t i c e  W i l l ia m  A l l e n :  “ This prop-
e r t y  d i f f e r s  f r o m  th e  f a c t o r y  o r  th e  m a n u fa c t u r in g  establish-
m e n t  w h ic h  o p e r a t e s  u p o n  t h e m , a s  a  t h in g  operated upo-î 
d i f f e r s  f r o m  t h a t  w h ic h  o p e r a t e s ,  o r  th e  to o l fr o m  the mate-
r i a l  it  w o r k s  u p o n . A  m a n u f a c t u r in g  e sta b lish m e n t is an 

e s t a b lis h m e n t  f o r  m a n u f a c t u r in g  raw> m a t e r ia ls  ; that is, far 
o p e r a t in g  u p o n  m a t e r ia ls ,  a n d  th e  id e a  o f  it  excludes the 
m a t e r ia l  u p o n  w h ic h  it  o p e r a t e s .  M u c h  le s s  can the idea 
o f  th e  m a t e r ia l  in c lu d e  th e  m a n u f a c t u r in g  w h ic h  operates 
u p o n  it  *  *  *  th e  b u i l d in g  a n d  th e  m a c h in e ry , fixtures
a n d  a p p l ia n c e s  c o n s t it u t e  th e  m a n u f a c t u r in g  establishment. 
I t  is  g o i n g  f a r  e n o u g h  to  h o ld  t h a t  in  a n  in su ra n c e  of Ma-
c h in e r y  th e  p r e m is e s  in s u r e d  a r e  th e  m a n u fa c t u r in g  estai)-, 
l is h m e n t , o f  w h ic h  th e  m a c h in e r y  c o n s t it u t e s  a  part.

V .

THE) SUBSTITUTION CLAUSE).

A s  to  p r o p e r t y  n o t  y e t  in  e sse , i t  h a s  b e e n  held that m 
a g r e e m e n t  to  c o n v e y  b y  w a y  o f  m o r t g a g e ,  a  business p alj 
o r  e s t a b lis h m e n t  o f  a  c o r p o r a t io n , m u s t  o f  necessity ind®' 
m e r e ly  t h a t  w h ic h  is  in  esse  in  r e s p e c t  to  th e  business so to 
c o n v e y e d , u n le s s  t h e r e  a r e  s p e c if ic  w o r d s  to  e x te n d  the fflea 
in g  o f  th e  w o r d s  a c t u a l ly  e m p lo y e d . H e ld ,  a  mortgage ) a
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railroad co m p a n y  o f  it s  r o a d , w it h  it s  c o r p o r a t e  p r iv i le g e s  

and property a n d  a p p u r t e n a n c e s ,  d o e s  n o t  c o v e r  p r o p e r t y  

which had n e v e r  b e e n  s u b je c t  to  th e  f r a n c h i s e  o f  th e  c o r -

poration.”
A g n e w , J . ,  in  S h a m o k in  V a l l e y  R .  R .  C o . v s .  L i v e r -

m ore, 4 7 th  P a . ,  4 6 5 .

Taking as t ru e  th e  d e c la r a t io n  o f  M r .  H a r n e d ,  r e s p o n d -

ent’s attorney, m a d e  a t  th e  t im e  o f  th e  e x e c u t io n  o f  th e  m o r t -

gage, as to its  fo r m  a n d  c o n te n ts , t h a t  it  w a s  a  p u r c h a s e  1 0  

money m ortgage  c o v e r in g  c h a t t e ls  a s  w e l l  a s  r e a l  e s t a te , s t i l l  

such declaration c o u ld  n o t  p o s s ib ly  c o v e r  g o o d s  n o t  y e t  in  

esse; and in n o  o th e r  w a y  t h a n  b y  s u c h  d e c la r a t io n  o f  th e  

attorney was th e  in s e r t io n  o f  t h is  c la u s e  m a d e  k n o w n  to  th e  

officers o f  a p p e lla n ts . B u t  e v e n  i f  i t  h a d  b e e n , t h e r e  w a s  n o  

authority w h a te v e r  f r o m  th e  s t o c k h o ld e r s  to  g i v e  s u c h  a  

mortgage.
V I .

OPINION* OP VIC® c h a n c e l l o r . 20

The V ice  C h a n c e llo r  s a y s  t h a t  th e  a g r e e m e n t s  b e t w e e n  th e  

parties cannot be p e r m it t e d  to  a l t e r  th e  t e r m s  o f  th e  c o r -

porate contracts.
This position  m ig h t  b e  t r u e  i f  th e  p a r t ie s  n o w  b e f o r e  th e  

Court were s t r a n g e r s  to  th e  a g r e e m e n t s ; b u t  M r .  A n d e r s o n ,

111 w hose b e h a lf  th is  c o n te n t io n  is  m a d e , w a s  a  p a r t y  to  a l l  

the agreem ents, a n d  h e  is  n o w  th e  r e s p o n d e n t  in  t h is  C o u r t ,  

and he dealt in  a l l  th e  a g r e e m e n t s  f o r  h im s e l f  a s  h o ld in g  a l l  

the stock o f  th e  A n d e r s o n  P r e s e r v i n g  C o m p a n y . ( T h e  V i c e  3 0

hancellor h im s e lf  p r a c t ic a l ly  h o ld s  t h a t  M r .  A n d e r s o n  w a s  

t e Anderson  P r e s e r v in g  C o m p a n y  in  s a y in g  t h a t  h e  e n t i r e lv  
controlled it .)

W e contend th a t  it  is  n o t  a  q u e s t io n  o f  a l t e r i n g  th e  m o r t -

gage (as b etw e e n  th e  o r ig in a l  p a r t ie s  to  th e  m o r t g a g e )  to  

suit the a g re e m e n t  o f  S e p t e m b e r  2 0 t h , b u t  th e  q u e s t io n  is ,

W e*her M r. A n d e r s o n , o n e  o f  th e  p a r t ie s  to  t h a t  a g r e e m e n t ,
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in  a  c o u r t  o f  e q u it y  s h a l l  b e  p e r m it t e d  to  k e e p  a  mortgage 
c r e a t e d  u n d e r  t h a t  a g r e e m e n t ,  w h ic h  m o r t g a g e  is  clearly 
c o n t r a r y  to  th e  te r m s  o f  t h a t  v e r y  a g r e e m e n t ,  a n d  which 
a g r e e m e n t  p r e s c r ib e s  th e  fo r m  o f  th e  m o r t g a g e  he wa,< to 
a c c e p t , a n d  t h u s  d e r iv e  b e n e fit s  in  e x c e s s  o f  th is  agreement?

T h e  a n s w e r  to  th e  c r o s s - b i l l ,  a s  w e  h a v e  s e e n , adm its the 
m o r t g a g e  w a s  to  b e  m a d e  a c c o r d in g  to  th e s e  agreements, 
a n d  th e  a g r e e m e n t s  w e r e  p u t  in  e v id e n c e  w it h o u t  objection 
f r o m  th e  r e s p o n d e n t .

i q  A n d  t h e s e  a g r e e m e n t s  a r e  th e  b e s t  e v id e n c e  a s  between 
M r .  A n d e r s o n  a n d  th e  a p p e l la n t s  in  th is  C o u r t  a s  to what 
th e  m o r t g a g e  w a s  to  c o v e r ,  a n d  t h e y  a r e  a n d  o u g h t  to he 
c o n s id e r e d  a n d  d e e m e d  r e le v a n t .

“ C o u r t s  o f  e q u it y  a d m it  p a r o l ”  ( w r i t t e n  o r  o r a l)  “ evi-
d e n c e  to  c o n t r a d ic t  o r  v a r y  a  w r i t in g  w h e r e  it  is  found ed  in 
a  m is t a k e  o f  m a t e r ia l  f a c t s ,  a n d  it  w o u ld  b e  unconsciention» 

o r  u n ju s t  to  e n f o r c e  it  a g a in s t  e it h e r  p a r t y ,  a c c o r d in g  to its 
e x p r e s s e d  t e r m s . T h u s ,  i f  th e  p la in t i f f  s e e k s  a  sp ecific  pei- 
fo r m a n c e  o f  th e  a g r e e m e n t ,  th e  d e fe n d a n t  m a y  show  that

2 0  s u c h  a  d e c r e e  w o u ld  b e  a g a in s t  e q u it y  a n d  ju s t ic e  by parol 
e v id e n c e  o f  th e  c i r c u m s t a n c e s ,  e v e n  t h o u g h  t h e y  contradict 
th e  w r i t in g .  S o  i f  th e  a g r e e m e n t  s p e a k s  b y  m is ta k e  a dif-
fe r e n t  la n g u a g e  f r o m  w h a t  th e  p a r t ie s  in te n d e d , th is  may e 
s h o w n  in  a  b il l  to  r e f o r m  th e  w r i t in g  a n d  c o r r e c t  the nus- 
ta k e . I n  s h o r t ,  w h e n e v e r  th e  a c t iv e  a g e n c y  o f  a  court o 
e q u it y  is  in v o k e d  to  e n f o r c e  a n  a g r e e m e n t  specifically, >t 
a d m it s  p a r o l  e v id e n c e  to  s h o w  t h a t  th e  c la im  is  unjust, ai 
t h o u g h  s u c h  e v id e n c e  c o n t r a d ic t s  t h a t  w h ic h  is  written.

3 0  G r e e n le a f ,  S e c .  2 9 6  A ,  V o l .  I .

T h e  fo r m  o f  th e  m o r t g a g e  w a s  c o n t r o l le d  b y  th e  resoni 

t io n s  o f  th e  A n d e r s o n  F o o d  C o m p a n y , a n d  b y  th e  final agree-

m e n t  o f  S e p t e m b e r  2 0 th .
T h i s  fo r m  w a s  n o t  c o n t r o lle d  o r  m o d if ie d , a n d  could not 

b e , b y  th e  a n t e c e d e n t  r e s o lu t io n s  o f  th e  A n d e r s o n  Preserv 
in g  C o m p a n y , a s  b e t w e e n  th e  p a r t ie s  h e r e  b e f o r e  the Cour
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(a ) T here w a s  n o t h in g  to  c h a r g e  th e  a p p e l la n t  w it h  n o t ic e  

of the A n d e rso n  P r e s e r v e  C o m p a n y ’s  r e s o lu t io n .

(b ) T h e c o m p la in a n t  is  e s to p p e d  f r o m  a s s e r t in g  t h a t  th e  

resolution o f  th e  A n d e r s o n  P r e s e r v e  C o m p a n y  c o n t r o l le d  

the form  o f  th e  m o r t g a g e .

( 1 ) By th e s u b se q u e n t  f in a l  a g r e e m e n t  o f  S e p t e m b e r  2 0 t h , 

and

1 0

(2) By a d m iss io n  in  th e  a n s w e r  to  c r o s s - b i l l  ( p .  4 6 , 

par. 5 ) .

But the V ic e  C h a n c e l lo r  s a y s ,  o n  p a g e  9  o f  h is  o p in io n , 

that in the re s o lu t io n  o f  th e  A n d e r s o n  F o o d  C o m p a n y  th e  
word “ plant”  in c lu d e s  a l l  th e  a s s e t s .

This is not a  f a i r  d e d u c t io n , b e c a u s e  th e  w o r d s  “ in c lu d in g  

all o f the assets”  a r e  s u p p le m e n t a r y  a n d  in  a d d it io n  to  w h a t  

is meant by  the w o r d  “ p la n t ,”  a n d  a r e  n o t  e x p la n a t o r y  t h e r e -

of. 2 0

And the m o r tg a g e  w a s  to  b e  g i v e n  o n  th e  “ p la n t ”  a lo n e , 

and not on th e  a s s e ts ,  o t h e r w is e  t h e s e  w o r d s ,  “ in c lu d in g  a l l  

the assets,”  w o u ld  h a v e  b e e n  w r i t t e n  th e  s e c o n d  t im e  a f t e r  

the w ord “ p la n t .”

M oreover, th e  w o r d  “ a s s e t s ”  is  a  b r o a d e r  t e r m  t h a n  th e  

word “ plant,”  a n d  in c lu d e s  b o o k  a c c o u n t s  a n d  c la im s  a n d  

choses in a c tio n , n o n e  o f  w h ic h  a r e  e v e n  p r e t e n d e d  b y  M r .  

Anderson to h a v e  b e e n  in c lu d e d  in  th e  w o r d  “ p la n t ,”  w h e n  

used in re fe re n c e  to  th e  m o r t g a g e .

T h erefore , it is  c le a r  t h a t  w h i le  th e  w h o le  o f  th e  a s s e t s  3 0  

were to be p u r c h a s e d , th e  m o r t g a g e  w a s  o n ly  to  c o v e r  th e

B ut an e x a m in a t io n  o f  th e  w h o le  c a s e  w i l l  s h o w  t h a t  th is  

was clearly th e  in te n t io n  o f  th e  p a r t ie s  a n y h o w .

th erw ise  th e  a g r e e m e n t s  w o u ld  h a v e  m e n t io n e d  h o w  th e  

personal p ro p e r ty , in c lu d in g  th e  m a n u fa c t u r e d  g o o d s ,  w a s

lsP °sed  o f  b y  th e  n e w  c o m p a n y .
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T h e  c la u s e  in s e r t e d  in  t h e  m o r t g a g e  in  r e fe r e n c e  to this 
m a t t e r  w a s  p u t  t h e r e  e n t i r e ly  b y  th e  a t t o r n e y s  a n d  without 
c o n s u lt a t io n  w it h  t h e ir  c l ie n t s , a n d  w a s  m a d e  n e c e ssa ry  by 
th e  u n a u t h o r iz e d  in s e r t io n  in  th e  m o r t g a g e  o f  th e  chattel 
f e a t u r e  in  r e f e r e n c e  To th e  s t o c k  o f  g o o d s  m a n u fa c tu re d  and 
u n m a n u f a c t u r e d .

A n d  a s  to  th e  execution of the mortgage as a chattel mort-

gage, concerning which the Vice Chancellor comments, it is 

readily conceivable that the officers of the appellant company 

i o  might readily suppose that such feature was to cover the 
chattels, such as unattached pots, kettles, pans, roasters, &c., 

connected with the factory, but not that the word plant 
should include goods manufactured and u n m a n u fa ctu red  or 

other assets, such as book accounts 1and choses in action.

m u t u a l i t y  ot  m i s t a k e :.

T h e  V i c e  C h a n c e l lo r  s a y s  t h a t  t h e r e  w a s  n o  m u tu a lity  of 

m is t a k e . ,  H e  s a y s ,  “ M r .  A n d e r s o n  d e c la r e d  h e  m ade no 

2 0  m is t a k e ”  ( p .  1 4  o f  o p in io n ) .

S o  w e  se e  a t  o n c e  t h a t  th e  V ic e  C h a n c e l lo r  h a s  a  miscon-

c e p t io n  o f  w h a t  is  a  m u t u a l i t y  o f  m is t a k e . I t  is  e a s y  for 
A n d e r s o n ,  a f t e r  h e  g e t s  th e  g o o d s  in  h is  p o s s e s s io n  by rea-
s o n  o f  a  m is t a k e ,  to  s a y  t h a t  h e  m a d e  n o  m is ta k e .

W h a t  M r .  A n d e r s o n  d e c la r e d  o r  t h o u g h t ,  can n ot, and 
o u g h t  n o t , to  g o v e r n  th e  c a s e .

W h e r e  th e  fo r m  o f  a n  u n d e r t a k in g  h a s  b e e n  prescribed by 
p a r t ie s  in  a p t  w o r d s ,  a s  h e r e , s u c h  w o r d s  h a v in g  m law a 
d e fin ite  m e a n in g , a n d  so  to  b e  c o n s t r u e d , a  departure from 

30 t h a t  u n d e r t a k in g  so  p r e s c r ib e d , w h e t h e r  s u c h  departure e 
b y  a c t  o r  o m is s io n  o f  a n  a t t o r n e y  o r  s o m e  o th e r  person at 
t e m p t in g  to  c a r r y  o u t  s u c h  p r e s c r ip t io n , is  a  mistake. An 
p a r t ie s  h a v i n g  m u t u a l ly  a g r e e d  to  a  s p e c if ic  th in g , if  PJ  

s o n s  a c t in g  f o r  th e m  c h a n g e  t h a t  t h in g  in  m is ta k e , there 1 
m u t u a l i t y  in  th e  m is t a k e .

W h e r e  th e r e  is  a n  a n t e c e d e n t  w r i t in g ,  th e  te s t  o f  the w1 
t u a l i t y  o f  th e  e r r o r ,  t h e r e  b e in g  n o  f r a u d ,  is  th e  form  of t -
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mutual prescription by the parties as to what the undertak-
ing should be and a departure from such prescribed form is 
mutual mistake.

No further mutuality is required in equity where there is 
a writing prescriptive.

See Runyon, C., in Stines vs. Hays, 9 Stew., supra.

The Vice Chancellor says, further (p. 14) : “ Mr. Ander-
son swears he never agreed to accept anything else than a 
mortgage which covered the whole of the property, &c. 10

If he means that Mr. Anderson repudiates the agreements 
which he, Anderson, signed, then the Vice Chancellor again 
begs the whole question, which is, whether Mr, Anderson 
can now go back on his written contract to take a mortgage 
as therein prescribed. But Mr. Anderson cannot now sav 
what he would agree to or not agree to, because his written 
agreement has settled that.

But if the Vice Chancellor means that Mr. Anderson s 
understanding was that he was to have another kind of a 
mortgage than that prescribed in these agreements, then the 20 
reasoning of the opinion is not sound, because this wound 
permit Mr. Anderson to interpret his own agreement, which 
is just what the Count must do, and not one of the interest-
ed parties thereto.

Then again the Vice Chancellor (p. 14) cites a written 
j consent of the Anderson Preserving Company; but it is not 
| on this alleged consent that the mortgage in question is 

based, nor upon the resolution of this company cited on page 
15 °f the opinion, but on the resolutions of the Anderson 

I Food Company, the party making the mortgage, which reso- 30 
i lutions were passed a week later, pursuant to the agreements 
I between Cox and Anderson. This is admitted in the an- 
I swer of respondent. Par. 5, page 46 of case.

It must be borne in mind that Anderson is the respondent 
I and also a party to these agreements, and it is not for him 
I to say that Cox could not bind the Anderson Food Company 
I by these agreements.

But even if it were a purchase money mortgage, 
there is no proof that the parties themselves agreed that 
the mortgage should cover goods not even owned by 
Mr. Anderson and which were not yet in esse.
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If this agency, or alleged agency, or authority of Cox in 
executing these agreements and acting for the Anderson 
Food Company was unauthorized, it is for Mr. Coxs prin-
cipal, the Anderson Food Company, to complain, and not 
Mr. Anderson.

On page 16 of his opinion, the Vice Chancellor, referring 
to these agreements, says “ they cannot be permitted to alter 
the terms of the corporate contracts.”

But the respondent, in his answer (p. 45, par. 3), admits 
10 “that the Anderson Food Company, as appears by the terms 

of said agreement of September twentieth (which was the 
final agreement) agreed to execute and deliver the mort-
gage,” &c.

So Mr. Anderson’s own answer answers the opinion of 
the Vice Chancellor, and shows that these agreements, in 
Mr. Anderson’s opinion, controlled and governed absolutely 
the form of the mortgage in question.

The Vice Chancellor, on page 16 of his opinion, again begs 
the whole question, when he says, “ There is scarcely a prt- 

20 tence that there was any mutuality in the alleged mistake.
To support this assertion he must exclude the very agree-

ments which Mr. Anderson’s own answer admits were t e 
controlling factors in the whole transaction.

True it is, that Mr. Anderson, through the Vice Chancel-
lor, now says there is no mutuality of mistake (p. 14 °Pl11
ion) ; but whether there was a mutual mistake or not is a 
question of interpretation of these agreements by the Court;, 
and not by Mr. Anderson.

On page 16 of his opinion, the Vice Chancellor cites A eu 
vs. Crouter; but in this case there was no antecedent wfitinh 
and the question was entirely one of parol evidence.

The case at bar is a question of interpretation of the ante-
cedent agreements, and if the mortgage was executed in ac 
cordance therewith, then there was no mistake, otherwise 
there was a mistake, which necessarily was a mutual mis a

But the mistake need not be mutual where there is an u
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derst'anding or agreement which is antecedent and in vari-
ance from which the final contract is made.

Anson on Contracts (8th Ed.), p. 173.
Loss vs. Obry, 7 C. E. Gr., 52.
Webster vs. Cecil, 30 Beavan, 62.
Paget vs. Marshall, 28 Ch. Div., 255 (1884).

In Paget vs. Marshall (1884), cited above, there was a 
mistaken inclusion by the plaintiff of more of a building than 
he intended to lease. Defendant denied he executed lease 
under-any mistake.

The Court said, after speaking of relief for common mis-
take where there was mutuality, said :

“The other class of cases is one of what is called mistake, 
and there, if the Court is satisfied that the true intention of 
one of the parties was to do one thing, and he by mistake has 
signed j m agreement to do another, that agreement will not 
be enforced against him, but the parties will be restored to 
their original position and the agreement will be treated as if 
it had never been entered into. This, I take, to be the clear 20 
conclusion to be drawn from the authorities.”

“The old law, as to necessary mutuality, is very much as 
stated in the treatise of Mr. Kerr.”

Harris vs. Peppered, L. R. 5 Eq., p. 1.
See Girard vs. Frankel, 30 Beav., 445*

(The question of the status of the parties is discussed else-
where in the brief.)

3°
The concluding words of the opinion (p. 16), as to the 

relief on cross-bill, ignore the agreements in question, and 
the Vice Chancellor’s conclusion is based on the parol evi-
dence entirely.

This is at one stroke a final and absolute elimination of the 
written evidence in the case, which ordinarily should be and 
must be the best evidence.
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And to do this the Vice Chancellor ignored the admissions 
in the answer of Mr. Anderson to this very cross-bill, which 
admissions should bind the respondent and should have been 
held by the Vice Chancellor to close the respondent’s mouth 
by way of a parol denial.

CONCLUSIONS.

The agreements which were admitted in evidence, and 
that without objection, and which are also admitted by the 
answer to be controlling, show that the mortgage in ques-
tion was to cover simply the plant, appurtenances and equip-
ments. As we have shown, these words do not cover any 
personal property.

The Vice Chancellor, on page 7 of the opinion says, that 
20 under the circumstances a decree of cancellation is impossi-

ble, as this would require a restoration of the status of the 
parties.

This we frankly admit, and we rely on the alternative re-
lief of reformation of the mortgage in question, pro tanto, ¿o 
that the lien thereof shall not exceed the scope of the hen 
actually covenanted to be given and accepted, the conten-
tion being that, upon examination, the scope thereof appeal s 
clear and unequivocal.

Such decree of reformation calls for no restoration 0 
30 status by appellant to respondent, because the relief granted 

thereby to appellant would do nothing but release stock arc 
goods to the appellant company from a lien imposed in nus 
take, and (since the sale of such goods under the receive* 
ship) merely discharge, for the benefit of the creditors of ap 
pellant, the moneys arising from the sale of such stock, £•• 
from the mistaken hold of the respondent thereon.

If the question here- were a question upon the reformat
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of the agreements themselves, under which the status of the 
parties had been determined, then it is easily conceivable 
that the restoration of the status would have been impractic-
able. But no such question arises upon the relief by reform-
ation. It might arise on cancellation of the mortgage or 
upon cancellation or reformation of the agreements, but not 
upon reformation asked of the mortgage in question.

If there has been any change in the status of these parties 
since the mortgage was executed, Mr. Anderson cannot be 
injured by a reformation of the mortgage, since the agree- io  
ments have not been violated except in Mr. Anderson’s 
favor.

The original agreements were with Mr. Anderson, who is 
a party to this suit.

The Anderson Preserving Company is not a party to, and 
has no interest in, this suit; and, therefore, the question need 
not arise as to any return of the property purchased from 
the Anderson Preserving Company.

The whole point is, that by these agreements a certain 
mortgage was to be given to Mr. Anderson, and the fact ¿o 
that the mortgage was made directly to the Anderson Pre-
serving Company and assigned by them to Mr. Anderson, 
does not affect the situation at all, because the contracts were 
with Mr. Anderson, and he is the one with whom Mr. Cox 
was dealing, and the whole point now raised by the appel-
ant here is that Mr. Anderson obtained a mortgage to which
e was n°t entitled, namely, in that he obtained a mortgage 

not on the “plant, appurtenances and equipment,” but on the 
Pant and goods manufactured and unmanufactured, and 
a so (p. 343, line 9 ), “including all personal property and 30 
C which might be brought upon the premises or be-
come the property of the party of the first part as in substi-
tution for, renewal of, or addition to said personal property.”

!s was not the mortgage which Mr. Anderson was to 
and there is no proof in this case that Mr. Anderson 

W1 injured in any way if this mortgage is reformed as 
w contended for by the appellants. 9 T

Counsel claim that the agreements did not embody 
a 1 the terms of the mortgage, such as insurance, tax 
claims, etc., but these are all ordinary matters in every 
Mortgage, while the substitution clause in question is an 
extraordinary matter, and entirely unauthorized by the 
parties.
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The question is not, in any event, can Mr. Anderson have 
his status restored, because the injured party is not Mr. An-
derson, but the appellant, because Mr. Anderson obtained 
something which his antecedent agreements say he was not 
to obtain, and therefore he is only entitled to be restored to 
that status which the agreements prescribed, because he ob-
tained everything else he was to receive under these agree-
ments, and this mortgage in addition thereto.

It will not be denied but that Mr. Anderson has (through 
i q  the Receiver) obtained title to all the plant and fixtures, and 

as a matter of fact has had sold out a lot of the personal 
property, the proceeds of which ($20,000) he has been paid 
by the Receiver, and which is now the bone of contention 
between the parties in this Court.

Therefore the status of the parties has not been changed 
as far as the question to be discussed in this Court is con-
cerned. If this Court decides in Mr. Anderson s favor, he 
keeps the $20,000, and if not, it goes to the general cred-
itors.

2 0  *
The Anderson Preserving Company has no interest in 

this suit, and anything that they did or did not do by reso-
lution or otherwise cannot affect or interest the parties now 
before the Court. The question involved is not one of 
fraud, hut of mistake. And we need only look to the tes.i 
mony of Mr. Harned, counsel for Mr. Anderson, to see how 
this mistake occurred. See testimony, p. 305, lines 24 to 27.

-This shows that there was a doubt in Mr. Harned s mind, 
and he made an interpretation of the agreements in ques ion. 

30 which we claim was not a legal or proper interpretation an 
which the attorneys, being the mere draftsmen, had no Tig1 
to make. Their duty was to ask their clients what was 
meant, and have it clearly understood; but when we turn 
to page 309, we find by the testimony of Mr. Harned, froni 
his own statements, that the mortgage was not read, aiî  
that he simply made a statement that there was a bill 0 sa v 
and a deed, and that the mortgage was a purchase MOW-'.
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mortgage upon the real and personal property just trans-
ferred. : Why did not Mr. Harned explain to them then and 
there that there was a question of interpretation of the 
agreements, and that there was some doubt whether the stock 
ought togo in, and have the matter settled up right then and 
there ?^The loose way in which the papers were executed 
him caused the mistake; and his own testimony of his mtei - 
pretation of how he and the other attorney, without consulta-
tion with their clients, inserted a lot of matter in the mort-
gage, namely, the goods manufactured and otherwise, and io  
the goods thereafter to come into the property, clearly proves 
the contention of the appellants.

This is taking the statement of Mr. Harned as true; but 
the statement of the other witnesses is that Mr. Harned did 
not tell them that the mortgage was to cover any personal 
property, and there was no declaration made 'in reference to 
the contents of the mortgage.

The attorneys had no right to change the agreements in 
atiy particular.

As we have shown, the Anderson Preserving Company 20 
resolution does not come into the case now, because they 
have no interest in this suit, and, in any event, no resolution 
that they might pass would bind Mr. Anderson or Mr. Cox 
or alter the agreement of September 20th, between Mr. Cox 
and Mr. Anderson, under and by virtue of which agreement 
Mr. Anderson now holds the mortgage and which agreement 
specified the kind of a mortgage Mr. Anderson was to ob-
tain.

If this agreement had specified that there were three lots - 30 
of land to be mortgaged, and the attorneys had gotten to-
gether and considered the agreements and interpretated them 
to suit themselves, and concluded that another lot of land 
was intended to be mortgaged because it was known that 
such a lot was owned by the mortgagor, it would have to
e ^mitted on a bill to reform the mortgage, that the mis- 

ta e was mutual, and that is exactly the case before us now.

he not tell the parties that goods not then 
m use were to be mortgaged? This was much more 
f an a mere purchase money mortgage.
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In other words, the attorneys went beyond their authority, 
and Mr. Anderson was charged with notice as he was a 
party to the very agreement out of which the mortgage grew, 
and without which agreement no mortgage would have been 
made.

Neither does it matter so very much as to what Mr. Hen-
derson or Mr. Cox understood— although their testimony is 
clear that there was no intention to include manufactured 
and unmanufactured goods. It does not matter so much 

io  what they say they intended, because their intention had been 
reduced to writing and put into the agreement of September 
20th, and it is that agreement, and not the resolution of the 
Anderson Preserving Company, that the Court is now asked 
to interpret.

It is unfair to say that the mortgage, after it was first 
drawn and before execution, “was in all proabability left 
with Mr. Henderson,” or that its contents were openly de-
clared in the presence of the parties and their attorneys at 
the time of execution. There is not sufficient evidence to 

20 support such an inference.
The Vice Chancellor says there was no mutuality in mis-

take, because Mr. Anderson does not admit that there was 
any mistake.

Naturally, Mr. Anderson would not make such an admis-
sion now.

The Vice Chancellor says Mr. Anderson swears that w- 
never agreed to accept, nor would he have accepted anything 
less than a mortgage that covers the whole property.

When the Vice Chancellor makes this assertion he begs 
^o the whole question, because we insist that the agreement of 

September 20th and the antecedent agreements were all sign 
ed by Mr. Anderson, and we claim that those agreements 
prove conclusively that Mr. Anderson did agree to accep 
mortgage simply covering the plant and fixtures and appur 
tenances.

This brings us down, then, to the real question at issu * 
do these agreements, fairly interpreted, give any reason -1
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or do they support the mortgage as it now exists on the 
personal property and including the goods manufactured 
and unmanufactured and the goods to be thereafter placed 
in and about the premises ? As before stated, it matters 
not what the Anderson Preserving Company did, or what 
its stockholders did, previous to this agreement, since the 
agreement of September 20th must control the situation.
It was the final agreement between the parties, and any 
paper that the parties signed previous to that date, or any 
resolution passed previous to that date was modified as 10 
between the parties here before the Court by this agree-
ment and must be controlled by the terms of this 
agreement.

The fact that Mr. Harned was in doubt about the in-
terpretations of the agreement, and the fact that he and 
Mr. Beldon interpreted the same, without consultation 
with their clients, shows clearly that there was a mutual 
mistake, and this is further substantiated by the undis-
puted evidence that as soon as Mr. Cox and Mr. Hen-
derson discovered the kind of a mortgage that had been 20 
executed, they protested.

Of course it is not to be expected that Mr. Anderson 
will now admit that there was any mistake, since he got 
a better bargain than the agreement called for.

or can it be claimed that the agreement does not 
govern because the Anderson Preserving Company is not 
a party to it, since the agreement of September 20th is 
t e whole basis and foundation of the mortgage in ques- 
*0n’ and, as before stated, the Anderson Preserving 
ompany is not a party to the suit and has no interest 30 

t is suit, and so the question can be considered by 
e Court now just as if the mortgage was about to be 

xecuted in this Court, and it were asked by the two 
orne^s to construe this agreement, and that is what



the appellants now ask the Court to do. A n d  i f  this 

agreement be construed as of the date of the execu tion  

of the mortgage, Mr. Anderson, the present o w n e r  of 

the mortgage, cannot be injured in the s l ig h t e s t  par-

ticular.
The question is not so much what the parties now  say 

is their understanding as to what this mortgage is to 
cover, since that rests the appellant’s case on parol evi-
dence alone, while the strongest evidence in support of 

io  our contention is found in the written agreements.
It is not true as claimed by counsel that to  refonn 

this mortgage, as appellant prays, would b e  to  perm it 

the appellant to make a new bargain. We d o  n o t want 

a new bargain, but we object to Mr. A n d e r s o n  keepin g 

the fruits of the mistake admittedly made b y  th e  attor-

neys. A ll we want is the original bargain e n fo rc e d .

The mistake occurred in the mortgage and n o t in  the 

antecedent agreement, and the parties s h o u ld  be re-

stored to the status as it existed under the agreement 
20 and not under the mortgage. In other words, Mr. An­

derson should be forced to live up to this agreement 
and restore to the creditors of this C o m p a n y  the 

$20,000, the proceeds of the goods furnished b y  them 

after the agreement was executed.
A  claim is made in complainant’s brief that he part 

with $100,000 of quick assets when the sale was made, 
but counsel fails to note that over $100,000 of de ts 
was assumed and paid by the Anderson Food Co.,whic , 
if the sale had not been made, Mr. Anderson would ha\e 

30 had to pay. He sold his plant, received some $75?00° 111 
cash and $58,000 in notes, got rid of his debts, too a 
mortgage on the plant, bought it back, and now even 
claims the goods which were not then in esse as a£ al 

creditors who are entitled to have him live u p  

agreements.
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Thus i t  will be seen that Mr. Anderson not only has his 
o r ig in a l p la n t  back clear of his debts, but $75,000 in cash 
and n o te s  fo r  $58,000 (part of which were paid) besides, 
and h e  s h o u ld  not be permitted to take also this $20,000, 
the p ro c e e d s  of goods which neither he nor the Ander-
son P r e s e r v in g  Co. ever owned, and which could not be 
covered  b y  this mortgage even if we admit that it was 
to be a purchase money mortgage in the broadest sense. 
U n d o u b te d ly  the substitution clause in this mortgage 
w as n e v e r  authorized by the stockholders or directors 10 
of e ith e r  company, and it is not even hinted at in the 
a g re em e n ts . So, even if the chattel feature of the 
m o rtg a g e  w e r e  allowed to stand, still this unauthorized 
su b st itu t io n  clause should be eliminated.

I t  w o u ld  certainly appear that Mr. Anderson should 
not b e  a l lo w e d  to hold, as against the creditors of the 
a p p e lla n t, t h e  moneys which represent the manufactured 
goods o f appellant, which goods by a manifest mistake 
w ere in c lu d e d  in the lien of Mr. Anderson’s mortgage 
upon th e  plant of the appellant company i If the mort- 20 
g ag e  b e  reformed merely by striking out this unauthor-
ized s u b s t i t u t io n  clause as to goods not then in esse, the 
# 20 ,000  in  question can be paid to the creditors.

R e s p e c t f u l l y  s u b m i t t e d ,

S .  C . W o o d h u l l  a n d

E .  G .  C . B l e a k l y ,

Counsel for Appellant.
30





In Chancery of New Jersey.

To the Honorable William J. Magie, Chancellor of the State 
of New Jersey:

Humbly complaining- shows unto your Honor, your ora- i o  
tor, Abraham Anderson, of the city and county of Camden 
and State of New Jersey, that for a long time previous and 
up to the twentieth day of September, 1901, he was the 
president, and principal owner of the capital stock, of the 
Anderson Preserving Company; that on or about that time 
he entered into an agreement with one John T. Cox for the 
sale of his interest in said company, and transfer of said 
business; that in pursuance of said arrangement the said 
John T. Cox caused to be incorporated the company known 
as the Anderson Food Company, and the Anderson Preserv- 20 
ing- Company assigned, transferred and delivered unto the 
said Anderson Food Company all its property, real and per-
sonal, together with its stock, fixtures, franchises of what-
soever nature or kind, and that to better secure part of the 
purchase price therefor the said Anderson Food Company 
executed to the said Anderson Preserving Company a mort-
gage upon all its property, real and personal, a copy of 
which said mortgage is hereto annexed, reference thereto 
eing had should the same be necessary; that the said mort-

gage was duly recorded in the Register of Deeds’ office of 30 
amden county in Book No. of Mortgages, page 

and was also recorded in Book No. 10 of Chattel Mort- 
j^ges, page No. 520, &c., on the twentieth day of Septem-
ber, 1901 , that on the twentieth day of September, 1901, the 

erson Preserving Company, in consideration of the sum
s a id ^ h 11111^ 1^  ^ OUsan<  ̂ d ° U a r s > to  i t  in  h a n d  p a id  b y  th e  

raham A n d e r s o n , a s s ig n e d ,  t r a n s f e r r e d  a n d  s e t  o v e r
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unto him all its right, title and interest to said mortgage; 
that said mortgage contains the following clause and is made 
a specific lien upon all the stock manufactured, unmanufac-
tured or in the process of manufacture: “Also all moveable 
machinery, machines, tools, kettles, pots, pans, jars, cups, 
belting, gearing, stock manufactured and unmanufactured, 
or in the process of manufacture, office furniture and all ap-
pliances and appurtenances of every kind and description 
used in connection with the business of the party o f the first 

io  part, or otherwise, and also including all personal property 
and chattels which may be brought upon the premises above 
conveyed or become the property of the party o f the first 
part as in substitution for renewal of or addition to the per-
sonal property above described, it however being particu-
larly understood and agreed, that the party of the first part 
may conduct its ordinary business, and in so doing dispose 
of any of the foregoing personal property.” That imme-
diately after the sale the Anderson Food Company took pos-
session of said real estate, stock, good will and fixtures, anJ 

2 0  have been since that time operating the same; that among 
the stock of the said Anderson Food Company which was 
sold and delivered to it by the said Anderson Preserving 
Company, and is under and subject to the lien of said mort 
gage, is a large quantity of tomato soup put up in small tin 
cans and packed in wooden cases, which cases hold four 
dozen cans each; that on or about the seventh day of Marc , 
1 9 02 , said Anderson Food Company, by its officers, remo\ 
ed, 3 ,5 0 0  cases of said tomato soup out of the county 0 
Camden, and stored the same in the city of Philadelphia an 

3 0  State of Pennsylvania, in the warehouse of the Pennsylvania 
Warehousing and Safe Deposit Company, on Delaware av  ̂
nue, below Spruce street; that said 3 ,5 ° °  cases are part0 
the property referred to and mentioned in the forego* 
mortgage mentioned; that the same was not remove m 
conduct of its ordinary business, but were removed in vio 
tion of said chattel mortgage for the purpose of re'P e 
ing the same in order to raise funds thereon.
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A nd y o u r orator further shows, that the said Anderson 
Food C o m p an y give out and pretend that they have a law-
ful righ t to remove any or all of the stock of said compam 
beyond the county of Camden, and to re-pledge the same for 
the purpose o f  raising money thereon, and that they will 
from tim e to time remove more of the stock of the said com-
pany in the sam e manner.

Y o u r o ra to r  charges that the removal of said 3,500 cases 
or the fu rth e r  removal of any o f the stock of the said com-
pany, excep t in the delivery of the same to purchasers there- 10 
of in the ordinary course of said company s business, is a 
fraud upon your orator, and is in violation of his rights.

All o f which things, doings and pretenses of the said de-
fendant a re  contrary to equity and good conscience and tend 
to the m a n ife st wrong, injury and oppression of your orator 
in the p rem ises.

In tender consideration whereof, and for as much as your 
orator is without adequate remedy in the premises at and by 
the strict ru le s  of the common law, and can only obtain re-
lief in th is honorable Court. • ' 20

To the end therefore, that the said Anderson Food Com-
pany, and its  confederates when found, may, without oath 
to the best and utmost of their respective knowledge, re-
mem brance, information and belief, full, true and perfect, 
answer m ake to all and singular the matters aforesaid, and 
that as fu lly  and particularly as if the same were here re-
peated and they and every of them distinctly interrogated 
thereto, w h eth er th ey  d id  n o t e x e c u te  th e  c h a tte l m o r t g a g e  

as above mentioned and described, and whether they have 
not rem oved from their factory, in the city of Camden, be- 3°  
yond the co u n ty  of Camden, 3,500 cases of tomato soup, or 
how m any cases they have so removed, and what was the 
object o f sa id  removal, and whether they have not given out 
and pretended that they have the right to remove said goods, 
and w hether they have not hypothecated the same or bor-
rowed m oney thereon, and if so, how much,'"and that the 
said d efen d an t company may be required by the mandatory
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o r d e r o r i nj u n c ti o n o f t hi s C o u rt, t o r et u r n s ai d t o m at o so u p 

t o t h e f a c t o r y o f s ai d d ef e n d a n t, i n t h e c o u n t y of Ca mde n, 

a n d t h at t h e y m a y b e r e st r ai n e d a n d e nj oi n e d f r o m r e mo v-

i n g b e y o n d t h e c o u n t y o f C a m d e n a n y o f t h e p e r s o n al pr o p-

e rt y m e n ti o n e d i n s ai d m o r t g a g e, e x c e p t i n t h e c o n d uct of 

it s o r di n a r y b u si n e s s, a n d t h at it m a y b e e nj oi n e d a n d re-

st r ai n e d f r o m h y p o t h e c a ti n g a n y o f t h e p r o p e rt y w hic h it 

h a s al r e a d y r e m o v e d.
A n d t h at y o u r o r a t o r m a y h a v e s u c h ot h e r a n d f urt her 

r eli ef i n t h e p r e mi s e s a s t h e n at u r e o f t h e c a s e m a y re q uire 

a n d a s s h all b e a g r e e a bl e t o e q uit y a n d g o o d c o n s ci e nc e.

M a y it pl e a s e y o u r H o n o r, t h e p r e mi s e s c o n si d e r e d, t o 

g r a n t u nt o y o u r o r a t o r n ot o nl y t h e St at e’ s w rit o f i nj u n c -

ti o n, i s s ui n g o u t o f a n d u n d e r t h e s e al o f t hi s h o n o r a bl e 

C o u r t, t o b e di r e ct e d t o t h e s ai d A n d e r s o n F o o d C o m p a n y, 

r e st r ai ni n g it f r o m r e m o vi n g a n y o f t h e st o c k, fi x t u r e s or 

p e r s o n al p r o p e r t y r ef e r r e d t o i n t h at c e rt ai n m o rt g a g e, m a d e 

b y t h e A n d e r s o n F o o d C o m p a n y t o t h e A n d e r s o n P r e s e r v -

i n g C o m p a n y, d at e d t h e t w e nti et h d a y o f S e p t e m b e r, 1 9 01. 

a n d r e c o r d e d i n B o o k N o. 1 0 o f C h att el M o r t g a g e s, p a g e N o. 

5 2 0, & c., e x c e p t i n s elli n g t h e s a m e i n t h e c o n d u ct o f it s or-

di n a r y b u si n e s s, a n d als o a m a n d at o r y i nj u n cti o n , re q ui ^ H 
t he s ai d d ef e n d a n t t o r et u r n t o it s f a c t o r y, i n t h e cit y 0 

C a m d e n, t h e 3, 5 0 0 c a s e s o f c a n n e d t o m at o s o u p, a b o v e r e 

f e r r e d t o, b u t al s o t h e St at e’ s w ri t o f s u b p o e n a, i s s u i n g o ut 

o f a n d u n d e r t h e s e al o f t hi s h o n o r a bl e C o u rt, t o b e di r e ct e o 

t o t h e s ai d A n d e r s o n F o o d C o m p a n y, c o m m a n di n g it, b y 

c e rt ai n d a y a n d u n d e r a c e rt ai n p e n alt y t h e r ei n t o b e e x 

p r e s s e d, t o- b e a n d a p p e a r b ef o r e y o u r H o n o r i n t hi s  0 

o r a bl e C o u r t, t h e n a n d t h e r e t o a n s w e r all a n d si n g u l a r ■« 

p r e mi s e s, a n d t o st a n d t o, a bi d e b y a n d p e rf o r m s u c h or el-

a n d d e c r e e t h e r ei n a s t o y o u r H o n o r s h all s e e m m e e t 

s h all b e a g r e e a bl e t o e q ui t y a n d g o o d c o n s ci e n c e.

A n d y o u r o r at o r, a s i n d ut y b o u n d, will e v e r pr a y,

J O H N F. H A R N E D,  

S oli cit o r a n d o f C o u n s el wit h C o m pl ai n a nt
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St at e  o e  N e w  Je r s e y , ) ^  
Cam d e n  Co u n t y , |

Ro ber t  L. A n d e r s o n , being duly sworn, on his oath says 
that he is the son of Abraham Anderson, the complainant in 
the fo re g o in g  bill mentioned, and for this purpose is his 
agen t; that th e facts set forth in the foregoing bill of com-
plaint a re  t r u e ;  that on the twentieth day of September, 
19 0 1, the Anderson Food Company executed to the Ander-
son P re se rv in g  Company, a mortgage as set out in said bill 
of com p lain t; that said mortgage is upon the real estate, 
stock and fixtures of the Anderson Food Company, and is 
duly recorded  in the Register of Deeds’ office of Camden 
county in B o o k  No. 10 of Chattel Mortgages, page 520, &c . ; 
that said mortgage was a purchase money mortgage, and 
was duly assigned to the said complainant by deed of assign-
ment, dated the twentieth day of September, 1901, for full 
consideration ; that previous to the execution of said mort-
gage deponent was the secretary of the Anderson Preserv-
ing C om pany, was for many years connected with the com-
pany and its business and was familiar with its stock then 
on h a n d ; th at said mortgage contains the following clause: 

Also all moveable machinery, machines, tools, kettles, pots, 
pans, ja rs , cu p s, belting, gearing, stock manufactured and 
unm anfactured, or in the process of manufacture, office fur-
niture and a ll appliances and appurtenances of every kind
and description  used in connection with the business of the 
party o f the first part, or otherwise, and also including all 
personal property and chattels which may be brought upon 
me prem ises above conveyed or become the property of the 
Party o f the first part as in substitution for renewed of or 
addition to th e personal property above described, it how-
ever being particularly understood and agreed, that the party 
° f  the first p a rt  may conduct its ordinary business and in so 
cooing dispose of any of the foregoing personal property.” 

am ong the stock or personal property referred to inThat
said mortgage was about 20,000 cases of tomato soup, the

10

2 0

30
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s a id  s o u p  is  c a n n e d  in  s m a l l  t in  c a n s , w h ic h  c a n s  a re  packed 

in  w o o d e n  b o x e s  s e c u r e ly  n a i le d  a n d  l a b e l le d ;  that just 

p r e v io u s  to  th e  te n th  d a y  o f  M a r c h ,  1 9 0 2 ,  th e  sa id  Anderson 

F o o d  C o m p a n y  r e m o v e d  f r o m  it s  f a c t o r y ,  in  th e  city and 

c o u n t y  o f  C a m d e n , o u t  o f  s a id  c o u n t y  to  th e  c ity  o f Phila-

d e lp h ia , 3 ,5 0 0  c a s e s  o f  s a id  t o m a t o  s o u p , a n d  p laced  it on 

s t o r a g e  in  th e  p r e m is e s  o f  th e  P e n n s y lv a n ia  Warehousing 

a n d  S a f e  D e p o s i t  C o m p a n y , o n  D e l a w a r e  a v e n u e , below; 

S p r u c e  s t r e e t , in  th e  c i t y  o f  P h i l a d e l p h ia ;  t h a t  deponent saw 

5 a n d  e x a m in e d  s a id  p a c k a g e s  w h i le  t h e y  w e r e  in  the ware-

h o u s e  o f  th e  A n d e r s o n  P r e s e r v i n g  C o m p a n y  ju s t  previous 

to  th e  e x e c u t io n  o f  s a id  c h a t t e l  m o r t g a g e ,  a n d  on  the tent 

d a y  o f  M a r c h ,  1 9 0 2 ,  s a w  th e  s a m e  p a c k a g e s ,  exam in e  an« 

c o u n te d  th e m  in  th e  w a r e h o u s e  o f  th e  P e n n s y lv a n ia  arc 

h o u s in g  a n d  S a f e  D e p o s i t  C o m p a n y ;  th a t th e  sam e are ^  

to  th e  c r e d it  a n d  in  th e  n a m e  o f  th e  A n d e r s o n  Poor 

p a n y , a n d  a r e  p a r t  o f  th e  s a m e  p r o p e r t y  m e n tio n e d  and J  

s c r ib e d  in  s a id  c h a t t e l  m o r t g a g e ; t h a t  th e  s a id  P en n s) 

W a r e h o u s i n g  a n d  S a f e  D e p o s i t  C o m p a n y  is  a  com pany e 

IQ g a g e d  in  th e  s t o r a g e  o f  m e r c h a n d is e  a n d  th e  issu in g  _ 

o n  o f  w a r e h o u s e  r e c e ip t s , w h ic h  r e c e ip t s  a r e  n e g o  1a 

f in a n c ia l  in s t i t u t io n s ;  t h a t  s a id  a b o v e  m e n tio n e d  3 o ° °  c . 

o f  c a n n e d  g o o d s  w e r e  n o t  d is p o s e d  o f  in  th e  o rd in är) 

n e s s  o f  th e  s a id  d e fe n d a n t  c o m p a n y , b u t  w e r e  rem o 

P h i la d e lp h ia  a n d  d e p o s it e d  in  s a id  w a r e h o u s e  or 

p o s e  o f  o b t a in in g  a d v a n c e s  t h e r e o n ; t h a t  eponen 

fo r m e d  b y  p e r s o n s  n o w  o r  la t e ly  in  th e  e m p lo y  o 

d e fe n d a n t  c o m p a n y  t h a t  m o r e  o f  s a id  g o o d s  a re  a  0 

r e m o v e d  f o r  th e  s a m e  p u r p o s e ;  t h a t  th e  w a re h o u se .

30 said defendant company, in the city of Camden,^ J v a l  of 

commodious and that there is no reason for ^
the same other than that purpose of pledging them 
security for the loan of money. riucnN

S w o r n  a n d  s u b s c r ib e d  t h is  t w e l f t h  d a y  o f  March, I902-

Ph il ip  S. Scovel ,
M . C. C. of N. J-
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T h i s I n d e n t u r e , m a d e  t h e  t w e n t i e t h  d a y  o f  S e p t e m b e r , 

i n t h e y e a r o f o u r L o r d  o n e  t h o u s a n d  n i n e  h u n d r e d  a n d  o n e , 

b e t w e e n A n d e r s o n  F o o d  C o m p a n y , a   c o r p o r a t i o n   o f   t h e  

S t a t e o f N e w  J e r s e y , p a r t y  o f  t h e  f i r s t  p a r t , a n d  A n d e r s o n  

P r e s e r v i n g C o m p a n y , a  li k e  c o r p o r a t i o n , p a r t y  o f  t h e  s e c -

o n d p a r t,

W h e r e a s, t h e s a i d  p a r t y  o f  t h e  f i r s t p a r t  i n  a n d  b y  i t s  c e r -   . 

t ai n o b li g a ti o n o r w r i t i n g  o b l i g a t o r y  u n d e r  i t s  s e a l d u l y  e x -    ̂  

e c u t e d, b e a r i n g  e v e n  d a t e  h e r e w i t h , s t a n d  b o u n d  u n t o  t h e  

| s ai d p a r t y o f t h e s e c o n d  p a r t  i n  t h e  s u m  o f  t w o  h u n d r e d  

t h o u s a n d d o ll a r s, l a w f u l m o n e y  o f  t h e   U n i t e d   S t a t e s   o f  

: A m e ri c a, c o n d i ti o n e d  t o  t h e  p a y m e n t i n  l a w f u l m o n e y  a s  

a f o r e s ai d o f t h e j u s t  s u m  o f  o n e  h u n d r e d  t h o u s a n d  d o l l a r s  

a t t h e e x p i r a ti o n  o f t e n  y e a r s  f r o m  t h e  d a t e  t h e r e o f a n d  h e r e  

o f ( t h e s a i d o b li g o r b e i n g  p r i v i l e g e d , h o w e v e r , t o  p a y  t h e  s a i d  

I s u m w i t h i n s a i d  p e r i o d  i n  i n s t a l m e n t s  o f  n o t l e s s  t h a n  o n e 

j t h o u s a n d d o ll a r s e a c h ) , t o g e t h e r  w i t h  i n t e r e s t t h e r e o n , p a y -

a bl e s e m i - a n n u a ll y, a t t h e  r a t e  o f  f i v e  p e r  c e n t, p e r  a n n u m , 

a n d t o g e t h e r wit h all t a x es o r c h a r g es i n n at ur e t h e r e of t h at  
I may be l ai d or l e vi e d o n s ai d o bli g ati o n o r t hi s i n d e nt ur e of  

m o r t g a g e o r t h e p r i n c i p a l a n d  i n t e r e s t m o n e y s  h e r e b y  s e - 

| c u r e d i m m e d i a t e l y u p o n  t h e i r  a s s e s s m e n t w i t h o u t a n y  f r a u d  

I o r f u r t h e r d e l a y , a n d f o r t he p r o d u cti o n t o s ai d o bli g e e, it s  
I s uccess ors or assi g ns, o n o r b ef o r e t he t hi rt y-fi rst d a y of D e-  
I cer nber of e ac h a n d e v e r y y e a r, of r e c ei pt s f o r all t a x e s f o r  
I t he c urre nt y e ar ass ess e d u p o n t h e p r e mi s e s h e r ei n aft e r d e-  
I s cri be d; pr o vi de d, h o we v e r,  a n d  i t w a s   t h e r e b y   e x p r e s s l y  

I a g r e e d, t h a t i f  a n y  t i m e  d e f a u l t  s h o u l d  b e  m a d e  i n  p a y m e n t 

I o f i n t e r e s t a s a f o r e s a i d  f o r  t h e  s p a c e  o f  t h i r t y  d a y s  a f t e r  a n y  3 °

■  s e m i - a n n u al p a y m e n t t h e r e o f s h o u l d  f a l l d u e , o r i n t he p a y-
■ me nt of a ny t a x o r c h ar ge as af o r es ai d f o r t he s p a c e of ni n et y  
K d ays aft er t he s a me s h all fi rst b e c o me p ay a bl e, o r i n s u c h  
I pr o d ucti o n of t a x r e c ei pt s as af o r es ai d, o n o r b ef o r e t he d a y  
| af ores ai d, t he n a n d i n eit he r s u c h c as e t he w h ol e pri nci p al  
I de bt as af ores ai d s h o ul d, at t he o pti o n of t he o bli g e e t he r ei n
■ n a me d, its s u c c ess o rs o r assi g ns, b e c o me d ue a n d p ay a bl e
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immediately, and payment of said principal debt and all in- 
terest thereon should be enforced and recovered at onct, ] 
anything therein contained to the contrary notwithstanding, ; 
as in and by the said recited obligation and the condition ] 
thereof relation to the same being had may more fully and 
at large appear.

Now, this indenture witnesseth, that the said party of the 
first part, as well for and in consideration of the aforesaid 
debt or sum of one hundred thousand dollars, and for the ; 

io  better securing the payment thereof unto the said party of 
the second part, its successors and assigns, in discharge of 
the said obligation above recited as for and in consideration 
of the further sum of one dollar in specie well and truly paid 
to the said party of the first part by the said party of the 
second part, at and before the ensealing and delivery hereof, 
the receipt of which one dollar is hereby acknowledged has 
granted, bargained, sold, released and confirmed, an ) 
these presents does grant, bargain, sell, release and con rm 
unto the said party of the second part, its successors an as- 

20 signs, all that tract and parcel of land, situate, lying^  be-
ing in the city and county of Camden and particularly de-
scribed as follows, viz : Beginning at the northwest corner o 
Front and Arch streets, and extended thence (i norl‘ 
wardly along the west side of Front street one hundred^ 
thirty feet nine and five-eighths inches to land o f  the 
den and Philadelphia Steamboat Ferry Company; thence 
westwardly along the same at right angles wit ron 
three hundred feet to a corner; thence (3) _waJ ^
allel with said Front street, one hundred and fiftJ 'elg 

30 eight and one-quarter inches to the north line of * rc ’ 
thence (4) eastwardly along the north side o rc ^
three hundred and one feet and one-fourth o an mc 
place of beginning. Being the same premises* c o n ^  
the said party of the second part to the par y o ble
by deed bearing even date herewith; and also a ^  
machinery, machine tools, kettles, pots, pans, jars,c .P - ^

ctnrk manufactured and unmanufi no* crearitiiT.
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in the process of manufacture, office furniture, and all ap-
pliances and appurtenances of every kind and description 
used in connection with the business of the party of the first 
part, or otherw ise, and also including all personal property 
and chattels which may be brought upon the premises above 
conveyed or become the property of the party of the first 
part as in substitution for renewal of or addition to the per-
sonal property above described; it, however, being particu-
larly understood and agreed, that the party of the first part 
may conduct its ordinary business, and in so doing dispose i o  
\of any of the foregoing personal property; the above per-
sonal property is the same as was assigned to the said party 

I of the first part by bill of sale from the party of the second 
: part, bearing even date herewith, and this mortgage is given 
\ to secure part of the purchase money of the sale of said real 
| estate and personal property, together with all and singular 
[ the improvements, woods, ways, waters, water courses,
I rights, liberties, privileges, hereditaments and appurtenances 
I whatsoever thereunto belonging or in anywise appertaining,
I and the reversions and remainders, rents, issues and profits 20 
I thereof. T o  have and to hold the said hereditaments and 
I premises above granted or mentioned and intended so to be
■ with the appurtenances unto the said party of the second 
I part, its successors and assigns, to and for the only proper 
K use and behoof o f  the said party of the second part, its suc- 
I  cessors and assigns, forever; provided, always nevertheless,
I that if the said party of the first part, its successors or as- 
I signs, do and shall well and truly pay, or cause to be paid,
■  unto the said party of the second part, its successors or as- 
I  signs, the aforesaid debt or principal sum of one hundred
■  thousand dollars on the day and time hereinbefore mention- 
I efi and appointed for the payment thereof, together with in-.
■  terest for the same in like money, and for all taxes and
■ charges and production of tax receipts in way and manner
■  hereinbefore specified therefor, without any fraud or further
■  delay, and without any deduction, defalcation or abatement 
i *° made for or in respect of any taxes, charges or assess-

3
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ments whatsoever, that then and from thenceforth, as well j 
this present indenture and the estate hereby granted as die 
said obligation above recited shall cease, determine and be- 
come abfolutely null and void to all intents and purpos 
anything hereinbefore contained to the c a J H  1
anywise notwithstanding, and the said party of the n r^ rt, 
for itself its successors and assigns, does covenant ai g

time to time and at all times after default shall 
I  performance of the proviso or condition herein < » »  
ed peaceably and quietly enter into, have hoW use, «  * 
possess and enjoy all and singu ar e t|1(. ]et,
bargained premises, with the appurtenances witto^ 
suit, trouble, hinderance or denial of the smd p 

20 first part, its successors or assigns, or °  “ Y *  byan.1
or persons whatsoever; and it is also further a g e d   ̂
between the parties of these presents, t a _  and t0
the first part shall and will keep the bu'“ ‘ g ed agai«t 
be erected upon the lands above convey sible ¡nsn.
loss and damage by fire in some safe an P thj||
ranee company or companies, to an^ ^ and^ sign 1«

policy and certificate thereof to the said party f t ^ p r l  
ond part, as collateral security for the W™»“  

o0 cipal and interest aforesaid, an m e ^  t0 effect such 
3 be lawful for the said party of the second pa effect.

insurance, and the premium or premiums paid 
ing the same shall be a lien sald,  J d  secur-
added to the amount of said bond and o ig jegal in-
ed by these presents and payable on deman ,

terT,f witness whereof, the said party of the first part he
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to has hereunto set its corporate seal, caused these presents 
to be signed by its president and to be attested by the sec-
retary the day and year first above written.

JOHN T. COX,
President.

Sealed and delivered in the presence of and attested by

David  A. He nde r so n ,
Secretary.

io

St at e of  New Jer sey 
1 Camden Co unt y " •  s

ss.

Be it rem em bered, that on this twentieth day of Septem 
ber, 1901, b efore  me, the subscriber, a Master in Chancery 
of New Jersey, personally appeared Voorhees S. Anderson, 
who being by  me duly sworn, on his oath says that, he is the 
treasurer o f  the Anderson Preserving Company, the mort-
gagor named in the foregoing mortgage, and that the true 

| consideration of the said mortgage is the sum of one hun- 
| dred thousand dollars, part of the purchase price for the 
| premises therein described, and that there is now* due and 
I owing on said mortgage the sum of one hundred thousand 
I dollars, together with interest thereon, from the twentieth 
1 day o f  Septem ber, 1901.

VOORHEES S. ANDERSON.

Sworn and subscribed before me, this 20th day of Sep- 
■ tember, 1901.

20

3°

Jo h n  F. Har ne d ,
M. C. C. of N. J.
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St at e: oe Ne w  Jer sey, \
/ «jut

Be it remembered, that on this twentieth day o f  Septem- j 
her, 1901, before me, a Master in Chancery of New Jersey, ' 
personally appeared David A. Henderson, who, being by me j 
duly sworn, on his oath saith that he is the secretary of the 
Anderson Food Company, the grantor within named; that 
John T. Cox is the president, that deponent knows the com- 

10 mon or corporate seal of said grantor, and that the seal an 
nexed to the within deed or conveyance is such common or 
corporate seal; that the said deed or conveyance was signed 
by the said president and the seal of said grantoi affixec 
thereto in the presence of deponent; that said d e e d  01 con 
veyance was signed, sealed and delivered as and fo r  the vo- j 
untary act and deed of said grantor for the uses and pu 
poses therein expressed, pursuant to a resolution o f  t e 
board of directors of said grantor, and at the execution 
thereof this deponent subscribed his name thereto as wit-

20 neSS D A V I D  A .  H E N D E R S O N .

Sworn and subscribed the day and year aforesaid.

Jo h n  F. Har ned,
M. C. C. of N. J-

Recorded September 20th, 1901, at 4.05 P. M., by Isaa
W. „Coles, Register.

30
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In Chancery of New Jersey.

¡Between __ ^  " V
A b r a h a m  A n d e r s o n  I Q n  & c  ^

Complainant, f
V In j u n c t io n .AND > J

I Anderson Food Co mpan y , \  A nsw er , &c . 
Defendant. /

The answer of the defendant, Anderson Food Company, 
to the bill of complaint in the above cause:

2 0
I i. This defendant answering says, that it admits that on 
or about the twentieth day of September, last past, John T.
Cox, the president of the defendant company, entered into 
an agreement in writing with complainant for the sale to him 
of complainant's interest in the business of the Anderson 
Preserving C o m p a n y ; and that said Anderson Preserving 
pom pany, in pursuance of such antecedent agreement (copy 
p f  which is annexed hereto and made part of this answer), 
p id  assign, con vey  and deliver all of the property, real and 
personal, franchises and business of said company to said 
pnderson  F ood  Company.

I  2- And this defendant admits that it, by its officers there- • 
PPon, in pursuance of said antecedent agreement, on the 
®3id twentieth day of September, last past, assigned and de- 
■  rec the said Anderson Preserving Company a mort-
i s  for one hundred thousand dollars, payable in ten years,

4
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a s  p a r t  o f  t h e  p u r c h a s e  p r i c e  t h e r e f o r , b e s i d e s  t h e s u m ol 
o n e  h u n d r e d  a n d  f i f t y  t h o u s a n d  d o l l a r s  ( i n  c a s h  a n d ass u m-
e d  i n d e b t e d n e s s )  a s  c o v e n a n t e d   i n   s a i d  af o r e m e nti o n e 
a g r e e m e n t ; w h i c h  s a i d  m o r t g a g e  w a s  a s s i g n e d  t o c o m pla m- 

-  a n t, a s  i n  s a i d  b ill m e n t i o n e d , w a s  d u l y  r e c o r d e d , a n d is m 
t h e  f o r m  t h e r e i n  s e t f o r t h .  B u t  d e f e n d a n t d e n i e s t h at it 

e x e c u t e d  a n d  d e l i v e r e d  s a i d  m o r t g a g e  i n  t h e  f o r m  s et f ort.  , 

i n  t h e  b ill o f  c o m p l a i n t w i t h  t h e  k n o w l e d g e  a n d  v oliti o n » 
t h e  d e f e n d a n t o r  i t s  o f f i c e r s , a n d  s a y s  t h a t t h e  s a m e, i n M  1  

I O  f o r m  s e t f o r t h , w a s  s i g n e d  a n d  d e l i v e r e d  b y  a  m ist a k e a n d 

f o r  w a n t o f  k n o w l e d g e  a s  t o  i t s  r e a l c o n t e n t s.  n c 

f e n d a n t c h a r g e s  t h a t t h e  f o r m  o f  s a i d  m o r t g a g e , a s  g . 

i s n o t t h e  f o r m  p r e s c r i b e d  t h e r e f o r  b y  t h e  t e r m s of s a d 
a n t e c e d e n t a g r e e m e n t , n o r  a c c o r d i n g  t o  t h e  c o v e n a n t s m a 

t h e r e i n  b y  t h e  s a i d  A b r a h a m  A n d e r s o n  a n d  J o h n  1 . t o  , 
t h a t s a i d  a g r e e m e n t c o v e n a n t e d  f o r  a   s e c u r i t y   « P « n 

“ p l a n t, a p p u r t e n a n c e s  a n d  e q u i p m e n t  o f  t h e  d e f e n d s 

p a n y , a n d  t h a t u n k n o w n  t o  d e f e n d a n t, s a i d  m o r g g 
d r a w n  a n d  a f t e r w a r d s  e x e c u t e d , i n c l u s i v e  o f  t h e h e n 1 » 

t h e  “ s t o c k  m a n u f a c t u r e d  a n d  u n m a n u f a c t u r e d , a n d 
2 0  p r o c e s s  o f  m a n u f a c t u r e . ”   A n d  t h i s  d e f e n d a n t a v e r s t ol  

u p o n  d i s c o v e r y  o f  t h e  i n c l u s i o n  o f  i t s  s t o c  i n  s a l 

i t i m m e d i a t e l y  p r o t e s t e d  t o  t h e  c o m p l a i n a n t t h a t u ■  '

f u l a n d  u n f a i r  a d v a n t a g e  h a d  b e e n  t a k e n  o f  d e  e nt 
t i m e  o f  t h e  e x e c u t i o n  o f  s a i d  m o r t g a g e , a n d  d e m a n d e d 

r n a ti o n  t h e r e o f.

3. T h e d e f e n d a n t a d m i t s t h a t si n c e i t h a s t a | e n   ̂  ^  

b u si n e s s i t h a s a c ti v el y c o n d u c t e d t h e s a m e, a n d, a *

3 o  f e n d a n t s h o w s  a n d  c h a r g e s , w i t h  g r e a t  s u c c e s s , w i *   q{ 

3   e r o u t p u t a n d  e n l a r g e d  s a l e s  o v e r  t h e  a n t e c e d e n t b u = m e s 

t h e  s a i d  A n d e r s o n  P r e s e r v i n g  C o m p a n y .

4.  T h e d e f e n d a n t a d m i t s t h a t a m o n g it s s t o c k i s  ^ 

q u a n ti t y o f c a n n e d g o o d s, a n d i t a d m i t s t h a t i t c ^  

r e m o v e d, o n o r a b o u t t h e d a t e m e n ti o n e d i n s ai ct 

n e i g h b o r h o o d o f t h i r t y -fi v e h u n d r e d c a s e s o t s u
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L o o d s t o t h e P e n n s yl v a ni a W a r e h o u s i n g  &   S a f e   D e p o s i t

all y i n P hil a d el p hi a; b u t it a v e r s t h at t hi s w a s d o n e 

o p e nl y a n d b y t h e c u st o m a r y d r a y m a n o f t h e c o m p a n y a  

wit h o ut a n y f r a u d o r w r o n gf ul i nt e nt, b u t c h a r g e s 

d oi n g o f t h e s a m e w a s a ri g h t o f d ef e n d a n t; t h at d ei e n d a n 

; h a d i nt e n d e d, s h o ul d it b e d e e m e d n e c e s s a r y o r e x p e d. e n t t o

[ r ai s e u p o n s ai d g o o d s , a s  i s c u s t o m a r y i n  t h e  d r ^ e  t n t h e

o r di n a r y c o u r s e o f b u s i n e s s , a  l o a n , a n d  g i v e  

t h e w a r e h o u s e r e c e i p t s o f  d e f e n d a n t ; b u t t h i s  d e f e n d a n t s a y s  

t h at n o s u c h l o a n  n o r h a s  a n y  l o a n  y e t b e e n  m a d e  u p o n  s a  d  ■ 1 0  

g o o d s, al t h o u g h d e f e n d a n t a v e r s  a n d  i n s i s t s  t h a t i t h a s  

I l a wf ul ri g h t t o  s o  c o n s i g n  i t s  s a i d  g o o d s  a n d  t o  o b t a i n  l o a n s  

I t h e r e o n, a n d c h a r g e s  t h a t s u c h  l o a n s  s o  m a d e  a r e  m  t h e  o r d i - 

I n ar y c o u r s e o f i t s b u s i n e s s  a n d  n o t i n  c o n t r a v e n t i o n  w i t h  t h e  

I c o v e n a nt s c o n t a i n e d  i n  t h e  s a i d  m o r t g a g e  o f  d e  e n  a n   ' 1 
I  a n y of t h e t e r m s t h e r e o f, n o r p r e j u d i c i a l t o  t h e  r i g h t s  o  t e 

I  c o m pl ai n a nt a s t h e h o l d e r o f  s a i d  m o r t g a g e .

5. T h e d e f e n d a n t f u r t h e r  s a y s  t h a t t h e  i m m e d i a t e  o c c a - 

I  si o n f o r t h e p r o p o s e d  l o a n  u p o n  t h e  s a i d  g o o d s  o f  t h e  e 2 0  

■  f e n d a nt w a s t o a i d  t h i s d e f e n d a n t i n  m e e t i n g  p r o m p t l y  t r e e  

|  d e m a n d n ot e s o f d e f e n d a n t a g g r e g a t i n g  t h e  s u m  o f t e n  t h o u ^

| s a n d fi v e h u n d r e d  a n d  f o r t y - n i n e  d o l l a r s , g i v e n  b y  d e f e n  a n t 

I t o o n e V o o r h e e s S . A n d e r s o n , t h e  s o n  o f  c o m p l a i n a n t , w h i c h  

I n ot e s o f d ef e n d a n t w e r e  g i v e n  t o  t a k e  u p  c e r t a i n  o t h e r n o t e s 

I of li k e a m o u n t h e l d  b y  s a i d  V o o r h e e s  S . A n d e r s o n  a g a i n s t  

I t h e A n d e r s o n P r e s e r v i n g  C o m p a n y , t o  w h i c h  t h i s  d e f e n d a n t 

I  s u c c e e d e d a s a f o r e s a i d .

6. A n d d e f e n d a n t f u r t h e r  s h o w s , t h a t w h e n , o n  S e p t e m   3 0  

I h er t w e nti et h l a s t p a s t, t h i s  d e f e n d a n t t o o k  o v e r  t h e  b u s i - 

[ n e s s o f t h e s a i d  A n d e r s o n  P r e s e r v i n g  C o m p a n y *  i t w a s  c o v e - 

1 n a nt e d b y a g r e e m e n t b e t w e e n  s a i d  J o h n  T .  C o x , f o r  t h e   e - 

t f e n d a nt, a n d t h e c o m p l a i n a n t a s  t h e  c h i e f s t o c k h o l d e r o f  t h e  

i A n d e r s o n P r e s e r v i n g  C o m p a n y , t h a t t h e  d e f e n d a n t s h o u l d  

I a s s u m e a n d p a y  a ll t h e d e b t s o f  t h e  s a i d  A n d e r s o n  P r e s e r v -  

| i n g C o m p a n y, a n d  t h a t t h e  s a i d  d e m a n d  n o t e s h e l d  b y  s a i d
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V o o r h e e s  S. A n d e r s o n  r e p r e s e n t  a  p a r t  o f  s a id  indebtedness. 
T h a t  th e  a s s u m p t io n  o f  s a id  in d e b te d n e s s  b y  defendant is 
s h o w n  in  th e  a g r e e m e n t  m a d e  b e t w e e n  th e  s a id  parties re-
s p e c t in g  t h e r e t o , d a t e d  th e  fo u r t e e n t h  d a y  o f  A ugu st, nine-
te e n  h u n d r e d  a n d  o n e , c o p y  o f  w h ic h  s a id  a g r e e m e n t  is here-
to  a n n e x e d  a n d  m a k in g  a  p a r t  o f  th is  a n s w e r .

7 . A n d  d e fe n d a n t  f u r t h e r  s a y s  t h a t  s a id  th re e  notes of 
d e fe n d a n t ,  t a k i n g  u p  s a id  f o r m e r  o b l ig a t io n s  o f  the Ander-

1 0  s o n  P r e s e r v i n g  C o m p a n y , w e r e  e a c h  d a te d  O ctober first, 
n in e te e n  h u n d r e d  a n d  o n e , a n d  a lt h o u g h  t h e y  w ere demand 
n o te s , it  w a s  u n d e r s t o o d  a n d  a g r e e d  w h e n  g iv e n , that the 
d e fe n d a n t  s h o u ld  h a v e  th e  c a le n d a r  y e a r  o f  nineteen hun-
d r e d  a n d  t w o  w it h in  w h ic h  to  p a y  a n d  d is c h a r g e  the same 
s h o u ld  th e  d e fe n d a n t  so  d e s i r e ; a n d  th e  s a id  Voorhees S. 
A n d e r s o n  c o n s e n te d  n o t  to  m a k e  d e m a n d  f o r  th e  entire face 
o f  s a id  n o te s  b e f o r e  th e  e n d  o f  s a id  c a le n d a r  year o f nine-
te e n  h u n d r e d  a n d  t w o .

2 0  8 . A n d  d e fe n d a n t  f u r t h e r  s h o w s , t h a t  b e c a u s e  o f  antipathy
e x i s t i n g  b e t w e e n  c o m p la in a n t  a n d  d e fe n d a n t  company, due 
to  v a r io u s  c a u s e s , o n e  o f  w h ic h  w a s  th e  s e v e r a n c e  o f  the re-
la t io n  o f  th e  s a id  V o o r h e e s  S .  A n d e r s o n ,  so n  o f  complain-
a n t ,  w it h  th e  d e fe n d a n t  c o m p a n y , th e  s a id  V o o rh e e s  S. An-
d e r s o n , o n  th e  f i f t e e n t h  d a y  o f  J a n u a r y ,  la s t  p a s t , made de-
m a n d  o n  d e fe n d a n t  f o r  th e  im m e d ia t e  p a y m e n t  o f  his said 
t h r e e  n o te s  in  f u l l ,  a n d  t h a t  o n  th e  s a m e  d a y  h e  put the said 
n o te s  in  s u i t  a g a in s t  th e  d e fe n d a n t  b y  a c t io n  b ro u g h t in the 
S u p r e m e  C o u r t  o f  th is  S t a t e  b y  th e  s o l ic it o r  o f  the com-

3 0  p la in a n t  a s  a t t o r n e y  f o r  th e  s a id  V o o r h e e s  S .  Anderson.

9- A n d  th is  d e fe n d a n t  s h o w s  a n d  c h a r g e s  th a t  the nego-
t ia t io n  o f  lo a n s  u p o n  th e  c o n s ig n e d  g o o d s  o f  defendant's 
l a w f u l  a n d  p r o p e r ,  a n d  is  ju s t i f ie d  a l ik e  b y  re a s o n , equity and 
th e  o r d in a r y  c o u r s e  o f  l a r g e  b u s in e s s  c o n c e r n s  such as de-
fe n d a n t ,  a n d  p a r t i c u l a r l y  c h a r g e s  a n d  in s is t s  th a t  the pr0‘ 

p o s e d  lo a n  f o r  th e  d is t in c t  p u r p o s e  o f  m e e t in g  th e  aforesaid
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¡unexpected o b lig a t io n  o f  d e fe n d a n t  w a s  r e g u la r ,  l a w f u l  a n d  

proper.

[ io. And d e fe n d a n t  f u r t h e r  s h o w s  t h a t  i t  h a s  b e e n  a n d  is  

the daily practice o f  c o n c e r n s  s u c h  a s  t h a t  o f  d e fe n d a n t  to  

[consign m a n u fa c tu re d  g o o d s  to  w a r e h o u s e s  a n d , in  th e  o r d i -

nary course o f  th e ir  b u s in e s s , to  o b t a in  lo a n s  o f -  m o n e y s  

thereon to use in  th e ir  b u s in e s s  a n d  to  is s u e  c e r t if ic a t e s  o f  

indebtedness th e re fo r .

I i i . And this d e fe n d a n t  s a y s  t h a t  so  f a r  a s  th e  r e m o v a l  o f  

said goods in said b ill  m e n t io n e d  c o n s t i t u t in g  a  m e n a c e  to  

the security o f c o m p la in a n t , t h a t  it  a v e r s  a n d  c h a r g e s  t h a t  

the security of c o m p la in a n t  is  m u c h  m o r e  a d e q u a t e  t h a n  it  

was when the d e fe n d a n t  to o k  h o ld  o f  th e  s a id  b u s in e s s  f r o m  

the said complainant, and it  f u r t h e r  s a y s  t h a t  a f t e r  th e  r e -

moval of the said g o o d s  to  s a id  w a r e h o u s e  t h e r e  r e m a in e d  

¡and still remains in  th e  f a c t o r y  o f  d e fe n d a n t  t w e n t y - s e v e n  

thousand eight h u n d re d  a n d  t h i r t y - s i x  d o l la r s  in  v a lu e  o f  

stock in excess o f th e  v a lu e  t h e r e o f  in  s a id  f a c t o r y  a t  th e  

time the defendant to o k  h o ld  t h e r e o f .

That since th e  d e fe n d a n t  to o k  th e  b u s in e s s  th e  a m o u n t  in  

{value of the stock o n  h a n d  h a s  in c r e a s e d  f r o m  s e v e n t y  t h o u -

sand dollars to o n e  h u n d r e d  a n d  n in e  t h o u s a n d  d o l la r s  in  
[value.

[ That d u r in g  s a id  t im e  o f  d e fe n d a n t s ’ m a n a g e m e n t ,  s in c e  

Septem ber tw e n tie th , la s t  p a s t ,  t h e r e  h a s  b e e n  a d d e d  to  s a id  

plant m ach in ery  to  th e  v a lu e  o f  t h ir t e e n  th o u s a n d  d o l la r s .

| hat during sa id  t im e  im p r o v e m e n t s  h a v e  b e e n  m a d e  to  

paid factory a n d  b u ild in g s  to  th e  v a l u e  o f  t w e n t y - s e v e n  h u n -  

Pre ollars, a n d  th e  d e fe n d a n t  h a s  in c r e a s e d  in  m a n y  a n d  

(divers ways th e  v a lu e  o f  it s  b u s in e s s  a n d  p la n t  d u r in g  s a id  

mie and has e n h a n c e d  th e  s e c u r i t y  o f  th e  c o m p la in a n t .

io

2 0

3°

d e fe n d a n t  f u r t h e r  s a y s ,  t h a t  th e  e x c e s s  o f  s a le s  

 ̂ t e month o f  F e b r u a r y ,  n in e te e n  h u n d r e d  a n d  t w o , o v e r  

corresponding m o n th  o f  la s t  y e a r ,  w h e n  th e  b u s in e s s  w a s  

5



18

under the management and control of the complainant, was 
over sixty per cent.; and that the sales of the defendant, from 
March first to March fourteenth, nineteen hundred and two 
(the date of the commencement of this action), exceeded 
by ninety per cent, the sales for the corresponding period of 
last year; all of which this defendant will show by its stock 
and sales books respectively, which are here tendered for the 
inspection of this honorable Court.

io  *3- The defendant further answering says and charges, 
'tlleit it was always the policy of the Anderson Preserving 
Company, to which this defendant succeeded, while it was 
under the direction o f complainant, to have large quantifies 
of goods in‘ warehouses outside of its own factory and out-
side of the State, and that upon an average in said ware-
houses the said Anderson Preserving Company had outside 
of its factory from forty to fifty per cent, more of such goods 
upon consignment than the defendant now has, or has ever 
had. That in January, nineteen hundred, Anderson Pre-

20 serving Company had over sixty-two thousand dollars worth 
of such goods upon such consignment, and in January, nine-
teen hundred and one, it had sixty-four thousand nine hun-
dred dollars’ worth on such consignment, whereas, the de-
fendant, on January thirty-first, of this year, had but thirty- 
nine thousand seven hundred dollars in value on consign-
ment, and on February twenty-eighth, nineteen hundred and 
two, but thirty-eight thousand one hundred and fifty-four 
dollars’ worth upon such consignment.

30 14. this defendant acknowledges the obligation rest
ing upon it fully to pay and discharge its debts and to mam 
tain intact its lawful securities for all lawful debts an 
charges, inclusive of those of complainant, and it avers t at 
it has and will fully and legally discharge such obligation»» 
both by the letter and in the spirit of right and law; an t e 
defendant avers that the complain set forth in the sa 
bill of complainant is captious, inequitable and unjust, am
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that the relief sought therein is wholly unnecessary to pro-
tect the complainant as the holder of said mortgage, and that 
the relief therein prayed, if granted, would impair the credit 
of the defendant company and embarass it in the conduct of 
its business, and would do great and unnecessary harm to 
defendant in its conduct of its said business.

All of which matters and things the defendant is ready 
and willing to aver, maintain and prove, and prays to be 
hence dismissed with its reasonable costs and charges in this 
behalf most wrongfully sustained. io

15. And this defendant answering by way of cross-bill ex-
hibited against the complainant, says that the said John T.
Cox, who is the present president and the chief stockholder 
of the defendant company, for sometime previous to the pur-
chase of the said Anderson Preserving Company by defend-
ant as aforesaid, on the twentieth day of September, nine-
teen hundred and one, was in negotiation with complainant, 
who was the president and chief stockholder of the said An-
derson Preserving Company, and with the company itself, 20 
for the sale thereof.

16. That two several preliminary agreements were drawn 
between the said parties, anterior to the agreement of Sep-
tember twentieth, nineteen hundred and one, which super-
seded the same, and to which reference has already been 
made, and by which anterior agreements was also covenanted 
t e purchase of said business, property and franchises of 
said Anderson Preserving Company, and all the interest of 
said complainant therein. (That a copy of said two ante-
ce ent agreements is annexed hereto, and made a part of 
this cross-bill.)

hat as appears by the terms of said annexed agreement 
j ePtember twentieth, nineteen hundred and one (which 

a so here made a part of this cross-bill), upon the convey-
servi *° ^ nĉ erson Food Company by the Anderson Pre- 

mg Company of its property, business and franchises,

30
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the said Anderson Food Company, by covenant therein 
agreed to execute and deliver to complainant a mortgage of 
one hundred thousand dollars for part of the purchase mon-
ey thereof upon the “ plant, appurtenances and equipments” 
of said defendant company.

17. And this defendant further says that in neither of the 
two antecedent agreements before the final agreement afore-
said (which antecedent agreements were dated respectively 

IO August fourteenth and September thirteenth, nineteen hun-
dred and one) was it provided that the mortgage to be ex-
ecuted by defendant, upon conveyance to it of said business, 
should cover any of the stock of the defendant “ manufac-
tured or unmanufactured, or in the process of manufacture, 
or in anywise ; nor was it ever suggested by the complainant, 
or his attorney, or bv any of the parties to said agreements, 

'that such security should cover the same by the terms ot any 
agreement to be drawn, but on the contrary, that tie pro 
posed mortgage was to be a lien upon the plant, appu e 

20 nances and equipments” of the defendant company alone.

18 And defendant further shows that the said mortgage 
was signed and delivered by defendant under and by virtu 
of a resolution of the stockholders of defendant conlPan)' ,  
a meeting held on September fifth, 
one, which said resolution was as follows. Upo 
it was resolved and ordered, that the board o  c irec 
authorized to purchase from the Anderson P reserv in g  _  
pany its entire plant, including all of its assets an 

o0 to its liabilities for the consideration of one th°usal^‘ A 
in cash, one hundred forty-nine thousand dol arS , Pana 
stock for this Anderson Food Company, and a 1 
mortgage to be given by this Anderson
the said plant, for the sum of one hundred thousan ^  
payable, at the expiration of ten yea«, with m e ^  
rate of five per cent, per annum. And that ^
of said resolution of the stockholders of defendai
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of directors thereof afterwards, on the twentieth of Septem-
ber, nineteen hundred and one, passed the following resolu-
tion: “Upon motion it was ordered, that the board of di-
rectors purchase the plant and assets of the Anderson Pre-
serving Company, and issue therefor one hundred forty-nine 
thousand dollars in capital stock, pay one thousand dollars 
in cash, and make the mortgage authorized by the stockhold-
ers of one hundred thousand dollars to the Anderson Pre-
serving Company, and the proper officers are authorized to 
execute the said bond and mortgage.” And this defendant io  
charges that the said mortgage, as executed and delivered by 
defendant, and as now held by the complainant, is as to the 
inclusion therein of the stock of defendant, or any part there-
of, ultra vires, and without force and legal effect against this 
defendant.

19. And this defendant further shows th^t the aforemen-
tioned agreement of September twentieth, which was the 
final agreement as aforesaid, and which provided for the

I form of the intended mortgage, was drawn by John F. 20 
; Harned, Esquire, the solicitor of the complainant.

20. That on the day of the date of such last mentioned 
I agreement said agreement was submitted by the said Harn- 
1 ed to the said John T. Cox, representing the said defendant 
I company, and was approved by him. That on the same date 
I the said John T. Cox, as president of the defendant com- 
I pany, and David A. Henderson, as its secretary, upon his 
I lecluest, went to the office of John F. Harned, Esquire, the
I complainant’s solicitor, in Camden, N. J., to execute the 30 
I mortgage prescribed by said agreement. That neither the 
I  sai(̂  ^ox or said Henderson read over the said mortgage be- 
I ore signing the same, nor was it read over to them, nor did 
1 t c officer who took the deposition thereof make any declar- 
■ a ion as to its contents; that said mortgage was upon the 
I *n the office of the said Harned when the defendant 
I  officers aforesaid came into said office; that as the said deed 

6 . •
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of mortgage lay upon the said office table of complainants 
solicitor, he, said solicitor, turned the leaves of the same over 
to the place for signature and said to the said Cox and Hen-
derson, “ This is the place to sign,” which was the only dec-
laration made at the time of the alleged execution of the said 
mortgage in respect thereof. And the said Cox and Hen-
derson supposing said mortgage to be as prescribed by said 
agreement, a mortgage upon the plant, appurtenances and 
equipments” alone of defendant, signed the same with confi-
dence, but in absolute ignorance of the real terms thereof.

21. And this defendant expressly denies that the defend-
ant company executed the said mortgage as a chattel mort-
gage upon the stock of defendant manufactured and unman-
ufactured and in the process of manufacture in any legal 
sense of an instrument signed and delivered with full knowl-
edge of the terms and contents thereof, and charges that the 
execution and delivery of the mortgage in question, as exe-
cuted and delivered, was not lawfully executed and deliv-
ered in equity and good conscience, but that the same as con 
trived was either a mistake or a grievous wrong and a fraui| 
upon the defendant company.

22. That said David A. Henderson, secretary of the de-
fendant company, has been actively engaged in the insuranc 
business for many years, and he not only knows that t e in 
elusion of stock of the defendant in said mortgage wou 
affect the credit of defendant, but that it would make it very 
difficult to place the'fire risks upon the plant of de en an., 
and the defendant avers and charges that had said
son known of the inclusion of said provision in sai mo 
gage, he would (because of such his special ^n0VV. ^  
have absolutely refused, on behalf of d e fe n d a n t , to sign 
said mortgage as drawn.-

23. That said Henderson, anterior to the signing 0 an} 
agreement between said complainant and Cox respec
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purchase of the business of Anderson Preserving Company, 
and at the time of the signing of all of them, conducted for 
said Cox the conferences with said complainant and his at-
torney, and that at no time was it ever suggested that the 
proposed mortgage should cover the “ stock manufactured, 
unmanufactured or in the process of manufacture, or other-
wise, of the defendant.

24. That the actual form of the mortgage, as signed by 
the said officers for defendant, was unknown to the defend- 10 
ant or its officers till on or about October tenth, nineteen 
hundred and one; that at said time said Henderson, as sec-
retary of the defendant, called upon Mr. Harned, the attor-
ney of complainant, and took up with him, as representing 
the complainant, the subject of insurance ; that Mr. Abraham 
Anderson, the complainant, happened to be in the office of 
Mr. Harned at the time said Henderson called; that in con-
versation as to insurance, said Henderson was told that the 
mortgage covered the stock and that the fire risk should 
cover the same; that said Henderson was utterly surprised 20 
at such information, and angrily protested to said complain-
ant and his attorney that the mortgage should not have been 
so drawn, and that they knew' it, and said to Mr. Harned, 
that “if that was in, it was done surreptitiously, and would 
have a tendency to hurt the credit of defendant,” which Mr. 
Harned agreed was possible. That said Henderson then 
said to them, Abraham Anderson and his attorney, John F. 
Harned, that he would investigate the matter; that said 
Harned then said the mortgage was at the Register of 
Deeds office; that said Henderson then replied, “ that if it 30 
was so, it must be changed.” That said Henderson then 
went immediately to the office of Samuel W. Beldon, Es- 
Ju*re, and together they went to the Register’s office to find 
1 sa*d mortgage was drawn and recorded as a chattel mort-
gage inclusive of the stock of defendant, and upon examina-
tion they found that it was in fact true; which was the first 
certain knowledge that defendant had thereof.
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That said Henderson, for the said defendant, on the same 
day last aforesaid, saw Mr. Harned again and told him that 
he, Henderson, “ had found that it was so, and that if it was 
not corrected within a reasonable time they (the defendant) 
would bring proceedings legally to have it changed/’

25. That a few days after said time said Henderson again 
went to see Harned, and as secretary of defendant company 
again protested in the same manner and gave to him, as at-

1 0  torney of the complainant, verbal notice that the mortgage 
must be changed.

26. That said Henderson, a few days later, still met said 
Harned at Fourth and Market streets, Camden, and again 
protested and called Mr. Harned’s attention to  the position 
the corporation would be in were it desirous o f  borrowing 
money, there being a chattel mortgage on its g o o d s , and ask-
ed the said Harned, as director of one of the banks, if he 
would approve of such a loan under such circu m stan ces, and

2 0  that said Harned replied, “ No, he would not; b u t that if the 
defendant made application he (Harned) would not vote on 
the subject.”

27. The defendant further shows, that upon the protests 
to complainant and his attorney remaining unanswered, t e 
defendant sent a notice in writing to the complainant. Abu 
ham Anderson, at his residence, in Camden, in form as 0 
lows:

“ Camden, N. J., Nov. n, 0I-
3°  “ Mr. A. Anderson,

“ 3rd & Cooper Sts., Camden, N. J.

. “ Dear Sir:—We again beg your attention to the matter 
concerning which we have frequently spoken to von 
your attorney, John F. Harned, viz., the mortgage coverin 
our property, situated at Front and Arch streets, Cam
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N. J., and which we have stated and complained there was 
an error made in the drawing of the same, and at the time of 
signing said mortgage we did not know that a portion there-
of contained the clause that it covered goods manufactured, 
unmanufactured, or otherwise chattels on our property, as 
it appears o f  record in the Register of Deeds’ office, Cam-
den, N. J. W e  d o  hereby protest and give you notice that 

; we do not regard said mortgage as covering the property as 
so stated therein, as our specific agreements stated very 
plainly that the mortgage was to be given to cover the plant i o  

I of the Anderson Food Company, with no mention that it 
I should cover the chattels of the same. W e understood by the 
I meaning o f the w ord  “plant” in said agreement, that it was 
I the buildings and permanent fixtures now erected, or that 
I might possibly be erected in the future, on the ground de- 
I  scfibed as ow ned b y  us at that time, at Front and Arch 
I  streets, Camden, N . J., and that mortgage to be executed 
I  would cover same alone. We feel that you should take steps 
ft immediately to release that portion of said mortgage, which
■ is contrary to our agreement, without delay. Awaiting youi 20
■ advices, we beg to remain,

“Yours, very truly,

“ANDERSON FOOD COMPANY.

(Signed) “ D. A. H e n d e r s o n , Secretary.

I  “D. A. H .— A . R. B .”

That the defendant company had no response whatever to
■  said notice. ' T * < * „„ _ ^

28. That afterwards, on the tenth day of March, nineteen
■ hundred and two, the defendant sent a communication to 
I  said complainant, at Passadena, California, respecting the
■ payment of the interest shortly due him, and in defendant’s 
I  n°bce of such payment there was sent to complainant a fur- 
| ^er Protest and notice in writing in the following form :

7
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“ Camden, N. J., 3-10, ’02.

“ Mr. Abraham Anderson,

“ Passadena, Cal.

“ Dear S i r A c c o r d i n g  to our records we note that on the 
20th inst. interest at the rate of 5 per cent, on the mortgage 
of $ 1 0 0 ,0 0 0 , held by you on our plant in C am den City. N. 
J., which will amount to $2500, will be due you; also inter-
est on certain notes, amounting in the aggregate to $57>' 

10 023.55, at the rate of 5 per cent, per annum, which wil 
amount to $1,425.59, will also be due you, m aking the total 
sum of interest due you on said date to the am ount 0 sty 
925.59. ' - . n

“ If you will have your duly authorized representative cal
at our office, situate northwest corner of Front and Arch 
streets, Camden, N. J., on the morning of the twentieth in-
stant, we will be pleased to hand him our certified check cov-
ering said amount of interest. .

“ We are under the impression at this writing tha r. 
20 John F. Harned represents you as attorney here, an 1 

presents the authority aforesaid to us we will gla( v an‘ 
him said check.

“ In making this payment we shall do so under pro e 
we have done before, and now we do hereby protect t°>^ 
against the inclusion in mortgage given you under the a 
cedent agreement leading up thereto of quoting goot s m ^  
factured and unmanufactured as coming within the pur  ̂
of the word plant under such agreement, and we denia 
specific release of such goods from the operation 0 

3° mortgage and by an affirmative act of yours.

“Yours, very truly, 

“ ANDERSON FOOD C O M P A N Y . .

(Signed) “ D. A. H e n d e r s o n , Secretary.

“ D. A. H.— A. R. B.”
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2Q And defendant further says, that in response to said 
notice the complainant, one Frank J. Burr, of Camden, came, 
to defendant, on March twentieth last past, with an author-
ization from complainant to receive said money for him, and 
the defendant gave him, as the agent of complainant, its 
check forAhe moneys due complainant, and at the time of 
such complainant gave to him as such agent notice in writ-
ing that such payment was made under the same protest as 
had been before made to complainant.. ,

TO

30. And the defendant further says, that by the terms of 
a certain agreement made between Voorhees S. Anderson, 
the son of the complainant; and the said John T. Cox (at the 
time said Cox was negotiating with complainant for the pur-
chase of said business), the said Cox agreed for the propos-
ed company, the defendant, that he would vote his stock for 
the said Voorhees S. Anderson for the office of treasurei 
thereof so long as said Voorhees S. Anderson would devote 
his time and attention, skill and ability to the company.

20
31. And defendant says that because of the neglect of 

business by said Voorhees S. Anderson, his prolonged ab-
sences therefrom and his general conduct, the directors of 
the defendant company failed to re-elect him as treasurer at 
its annual meeting, on January fourteenth, nineteen hundred 
and two.

32. That this action of the directors of defendant caused 
great animosity on the part of the complainant against the 
defendant and its management, notwithstanding the admis- 30 
sion of his son, Voorhees S. Anderson, that under the cir-
cumstances his failure in re-election was justified, because
of his fault. That this animosity of complainant has gone 
so far that on January fifteenth, nineteen hundred and two, 
he sent a telegram from Passadena, California, to his son, 
Voorhees S. Anderson, at Camden, N. J., which said Voor-
hees S. Anderson exhibited to one John Matthews, in form
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and effect as follows: “Advertise all my stock in New Jer-
sey and Pennsylvania papers for sale. What I have built 

- up I will break down.”

33. That the attorney of complainant has repeatedly given 
out that defendant could not succeed in its business with the 
obligation the complainant had against it, and that it was 
only a question of time when the business would in all prob-
ability come back to complainant.

10
34. And this defendant further says and avers, that a 

high credit, unimpaired, is the life of any such business as 
that of defendant, and that the credit of defendant is en-
deavored by it to be sedulously guarded, and that the ad-
verse action of complainant toward defendant, coupled with 
his refusal to right the wrong respecting said m ortgage held 
by him, is a detriment to the credit of defendant company, 
although the full and absolute maintainance of such credit 
is essential to the conservation of the securities o f  the de-

20 fendant held by the complainant against it ; and defendant 
well hoped that complainant, in response to d e fe n d a n t’s said 
several requests, would have released the stock o f  the de-
fendant from the operation of said mortgage; but that said 
complainant has absolutely refused, and still d o es refuse, to 
release the same, to the great injury of this d efen d an t.

35. And this defendant further says, that on the morning 
of the fourteenth day of March, instant, David A. Hender-
son, the secretary of the defendant, consulted with Schuyler

30 C. Woodhull, the defendant’s attorney, and requested and 
directed him to take legal action to reform the m ortgage of 
complainant and correct the mistake made in the execution 
thereof, so that the same should agree with the understand-
ing and agreement under which conveyance was m ade to this 
defendant, and by the terms o f which this defendant so se-
cured the complainant. And defendant says further, that 
on the afternoon o f the same day, March fourteenth last, at
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2.47 P- M., the papers in this case were served upon defend-
ant, and that such service was the first intimation that the 
defendant company had of any such action.

36. And this defendant further says, that all of the stock 
of the Anderson Preserving Company having been turned 
over to this defendant company incident to the purchase Of 
said Anderson Preserving Company by defendant, is now 
held by defendant company; that said Anderson Preserving 
Company is still a legal entity, never having been dissolved, 10 
and that it has its own board of directors.

In consideration whereof, this defendant therefore, by way 
of cross-bill, prays the Court against the complainant here 
that the Court may grant to defendant its decree against 
complainant that said mortgage so held by complainant, as 
executed and delivered to him, was not the act and deed of 
the defendant; and that it may be further decreed, that Ihe 
complainant may be compelled to deliver up his said mort-
gage, so as aforesaid alleged to be executed by defendant, 
or cancellation; or that decree be made reforming said go 

mortgage by striking out therefrom the words “ stock manu- 
actured, unmanufactured and in the process of manufac-

ture, or any words of like import where they shall occur in 
said mortgage; and that it be further decreed, that the rec-
ord of said mortgage be amended, in accordance with this 
(ecree, by the re-recording of the said mortgage as so re-
formed.

, Sâ  defendant may have such other and fur-
or relief as to this honorable Court shall seem meet, and 

s s all be agreeable to equity and good conscience. 30
11 defendant will ever pray, etc.

SCPIUYLER C. W OODHULL,
Solicitor for Defendant, Anderson Food Company.

Samuel  W. Bel don,

Of Counsel.
7
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S t a t e  o f  N e w  J e r s e y , 
C o u n t y  o f  C a m d e n ,

ss.

D a v i d  A. H e n d e r s o n , of full age, being duly sworn ac-
cording to law, on his oath says: That he is the secretary ot 
the Anderson Food Company, the defendant in the above 
cause, and its agent in this behalf. And d ep on en t further 
says that the matters and things set forth in the foregoing 
answer, so far as relates to the acts of defendant company 

io  are true, and so far as they relate to the acts and doings oi
others, he believes them to be true.

And deponent further says, particularly is it true that on 
the tenth day of March, last past, the defendant company 
moved from its factory, in Camden, some thirty-five hun-
dred cases of goods of defendant to the Pennsylvania War 
housing & Safe Deposit Company, in Philadelphia, as se 
forth in said bill of complaint; and deponent further sa  ̂
that defendant made no loan upon or hypothecation o j  
of said goods so removed, but he says that it w as t ie  i 

20 tion of defendant to negotiate a loan upon said goon  
ordinary course of its business, should such loan appt 
essarv or expedient to the defendant.  ̂ , 0f

That the immediate reason for an intended a 
money upon said goods of defendant was to ai in1 ^
meeting three certain demand notes, aggregating the s 
ten thousand five hundred and forty-nine dollars, b 
defendant to Voorhees S. Anderson, the son of coi P 
which notes of defendant were given to take up «*  
notes of like amount held by said V oorh ees - ^  

30 against the Anderson Preserving Company, to ^
defendant succeeded on the twentieth day tliat
nineteen hundred and one. And deponent ur an(|
when, on said September twentieth, nineteen i ^  
one, the defendant took over the business o 1 t ^  
Preserving Company, it was covenanted by ag > ^
tween complainant, as the chief stockholder o - ^ ^  
Preserving Company, and on its behalf, anc jo
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for the defendant, th a t  th e  d e fe n d a n t  s h o u ld  a s s u m e  a n d  p a y  

all the debts o f  s a id  A n d e r s o n  P r e s e r v i n g  C o m p a n y ;  a n d  

that the said n o tes o f  th e  s a id  V o o r h e e s  S. A n d e r s o n ,  afore-
mentioned, re p re se n t  a  p a r t  o f  s a id  in d e b te d n e s s .

And deponent fu r t h e r  s a y s ,  t h a t  s a id  t h r e e  n o te s  o f  d e -

fendant to V o o rh e e s  S. A n d e r s o n ,  t a k i n g  u p  s a id  f o r m e r  o b -

ligations of the A n d e r s o n  P r e s e r v i n g  C o m p a n y , w e r e  e a c h  

dated October firs t , n in e te e n  h u n d r e d  a n d  o n e , a n d  a l t h o u g h  

they were demand n o té s , w h e n  g iv e n  i t  w a s  u n d e r s t o o d  a n d  

agreed that the d e fe n d a n t  s h o u ld  h a v e  th e  c a le n d a r  y e a r  o f  i o  

nineteen hundred a n d  t w o  w it h in  w h ic h  to  p a y  a n d  d is  

charge the same, sh o u ld  th e  d e fe n d a n t  so  d e s ir e .

And deponent further says, that the cause of ill-feeling ex-
isting between complainant and defendant company and its 
management, due to various causes, one of which was t e 
severance of the relation of complainant s son, Voorhees S. 
Anderson, with the defendant company, the said Voorhees 
S. Anderson, on the fifteenth day of January, nineteen hun-
dred and two, made demand for an immediate payment of his 
said three notes, and that on the same day he put the notes 20 
in suit against the defendant by an action brought in the Su-
preme Court by complainant’s solicitor as attorney foi Voor-
hees S. Anderson. 1

And deponent fu r t h e r  s a y s ,  t h a t  a  n e g o t ia t io n  o f  a  lo a n  

upon the consigned g o o d s  o f  d e fe n d a n t  f o r  th e  p u r p o s e  o f  

: meeting this u n e x p e c te d  o b l ig a t io n  o f  d e fe n d a n t  w a s  j u s t i -

fied by reason, e q u ity  a n d  th e  o r d in a r y  c o u r s e  o f  b u s in e s s  o f  

I defendant and of c o n c e rn s  s u c h  a s  t h a t  o f  d e fe n d a n t  co tn - 

I Pany.
And deponent further says, that the books of the Ander- 30 

I son Preserving Company, to which defendant succeeded, 
j which are in the possession of defendant, show that said An- 
I derson Preserving Company, while under the management 
I of complainant, always had large quantities of its goods 

upon storage in warehouses outside its factory and outside 
I of this State ; and that such consignments in such ware-

houses amounted to sixty-two thousand three hundred and
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seventy-eight dollars in value on January thirty-first, nine-
teen hundred ; sixty-four thousand nine hundred and twenty- 
four dollars in value on January thirty-first, nineteen hun-
dred and one, and that the average amount in value of the 
goods of said company upon such consignment was fifty 
thousand dollars in value and upwards at the end of eadi 
month of the years nineteen hundred and nineteen hundred j
and one.

And deponent further says that, irrespective of the circum- 
IO stances surrounding the particular consignments complained 

of in said bill, that it is the daily practice of concerns like the 
defendant to consign goods to warehouses and to obtain 
loans of money thereon in the course of their ordinary busi-
ness, or for the purpose of meeting unexpected demands 
threatening to impair their credit, and upon the granting o 
such loans to issue certificates therefor.

And deponent further says, that it is the whole aim, de-
sire and purpose of defendant company to maintain its higi 
credit, and that the strict maintenance of such credit by a 

20 means in its power was, and is, absolutely essential, not °” - 
to the success of defendant, but to the conservation ot tnt 
securities held by the complainant against the defen

DAVID A. HENDERSON.

Sworn and subscribed before me, this twenty-second 

of March, A. D. 1902.
M a r t i n  V. B er gen ,

M . C. C.

30
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In Chancery of New Jersey.

St at e  o p Pe n n s y l v a n i a , 1
> SS.

Co u n t y  o f  Ph i l a d e l p h i a , j
2 0

Ch ar l e s  W . W a l t e r s , o f  fu ll age, being duly sworn, on

Company, public accountants and auditors, of No. 642-646 
Drexel Building, Philadelphia; that the business of said firm 
has been carried on since its establishment, in 1878; that 
deponent, as public accountant and auditor,, has had a wide 
experience in the business practice of large manufacturing 
concerns throughout the country, and deponent further says, 
that the borrowing of money by such large manufacturing 
concerns on their goods consigned to warehouses upon their 30 

I certificates is a matter of daily occurrence and that it is done 
in the ordinary course of the business of such manufacturing 

I concerns, such certificates being negotiable at the banks and 
[ constituting one of the best securities that manufacturers can 
■ use.

And deponent further says, speaking from his experience,
I that the freedom on the part of large manufacturing con-

letw
O n  B i l l  f o r  I n -

j u n c t i o n . 10
AND

And e r so n  Fo o d  C o m p a n y ,
Defendant.

his oath says that he is a member of the firm of John Hines &

9
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c e r n s  to  m a k e  s u c h  lo a n s  o n  t h e ir  g o o d s  is  n e c e ssa ry  for the 

p r o p e r  p r o s e c u t io n  o f  t h e ir  b u s in e s s  a n d  th e  maintenance of 

th e  c r e d it  o f  s u c h  c o n c e r n s .

S w o r n  a n d  s u b s c r ib e d  b e f o r e  m e  th is  tw e n ty -firs t  day of 

M a r c h ,  A .  D . 1 9 0 2 .

C h a r l e s  T .  M a l o n e y , o f  f u l l  a g e ,  b e in g  d u ly  sworn, J  
2 0  h is  o a t h  s a y s  t h a t  h e  is  th e  g e n e r a l  su p e rin te n d e n t 0 j 

P e n n s y lv a n ia  W a r e h o u s i n g  &  S a f e  D e p o s it  Company 

P h i l a d e l p h ia ;  t h a t  o n  o r  a b o u t  th e  n t h  d a y  o f  M arc a 1 
o n e  r e p r e s e n t in g  h im s e l f  to  b e  a  M r .  A n d e r s o n  from m  
d o n f ie ld , N e w  J e r s e y ,  c a l le d  u p o n  d e p o n e n t  a t  the 0 ce 
th e  s a id  c o m p a n y  a n d  s t a t e d  t h a t  h e  o w n e d  a  chatte m 
g a g e  o n  th e  p r o p e r t y  o f  th e  A n d e r s o n  F o o d  C om pany, in 

c o m p a n y ’ s w a r e h o u s e ,  a n d  s a id  to  d e p o n e n t  th a t t e 
t h ir t y - f iv e  h u n d r e d  c a s e s  o f  g o o d s  o f  th e  A n d erson  ^  

C o m p a n y  in  th e  w a r e h o u s e  o f  d e p o n e n t  o n  w h ich  gooc 
3 0  P e n n s y lv a n ia  W a r e h o u s in g  &  S a f e  D e p o s it  C on lPany f 

lo a n e d  m o n e y ; a n d  d e p o n e n t  f u r t h e r  s a y s  th a t  to t e ^

h is  k n o w le d g e  a n d  b e l ie f  s a id  A n d e r s o n  d id  n ot ge ^

w a r e h o u s e  o f  d e p o n e n t ’ s c o m p a n y  o r  in s p e c t  o r  c° u^ er. 

g o o d s  t h e r e in ;  t h a t  n o  p e r m is s io n  w a s  g iv e n  to  sal 

s o n  to  g o  in to  th e  w a r e h o u s e ,  e it h e r  b y  th is  deponen 

e r a l  s u p e r in t e n d e n t  o f  th e  c o m p a n y  n o r  b y  th e  oc 
in te n d e n t  t h e r e o f ,  w h o  a r e  th e  o n ly  p e r s o n s  w h o  co

( S i g n e d )  C H A S .  W . W A L T E R S .

1 0
( S i g n e d )  W i n Ei E l d  S .  S h ë a r d ,

N o t a r y  Public.

C o m m is s io n  e x p i r e s  J a n u a r y  t B, I9°3-

S t a t e  o e  P e n n s y l v a n i a , 
C o u n t y  o e  P h i l a d e l p h i a ,
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such*p erm ission  fo r  such inspection; that deponent has read 
the affidavit o f  said Anderson annexed to a certain bill m 
Chancery in a . cause between Abraham Anderson and the 
Anderson F o o d  Company, and the statements therein in re-
lation to h is inspection of the goods of the said Anderson 
Food C o m p a n y ; and deponent says it is impossible that the 
said A n d erson  should have so entered into the said ware-
house and h a v e  c o u n te d  the goods as alleged by him in said 
affidavit.

And deponent further says that the company of this de- io  
ponent has m ad e  no loan upon the said goods so stored with 
it of the A n d e rso n  Food Company, and that the warehouse 
receipt fo r  sa id  goods has been turned over to the said An-
derson F o o d  Company without endorsement or assignment,

I and that the said goods remain in • said warehouse in the 
I name o f the said Anderson Food Company.

CHAS. T. M ALONEY, 2d.

Sw orn and  subscribed before me this twenty-first day of 20 
I  M arch, A . D. 1902.

E. L. Bu c h Ey ,
[s e al ] Notary Public.

T h i s  a g r e e me n t , made the twentieth day of September, 
nineteen hundred and one, between Abraham Anderson, of 
the city and county of Camden and State of New Jersey, 
party of the first part, and John T. Cox, of Moorestown, in 
the county o f  Burlington and State aforesaid, party of the 
second part.

Witnesseth, That for and in consideration of the mutual 
covenants and promises hereinafter contained, the said par-
ties have agreed as follows :
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i. The said party of the first part agrees to sell, assign, 
transfer and set over to the said party of the second part, or 
such person or persons as may be nominated by him, two 
thousand two hundred and fifty shares of the capital stock 
of the Anderson Preserving Company upon the payment of 
the sum hereinafter agreed to be paid and the performance 
of the conditions hereinafter agreed to be performed by the 
said party of the second part.

IO 2. The said party of the second part agrees, upon the de­
livery of the said shares of the capital stock of the Ander­
son Preserving Company, properly assigned, transferred and 
set over as aforesaid, to pay to the said party of the first 
part the sum of seventy-five thousand dollars in cash, to de­
liver to him a mortgage on the plant, appurtenances and 
equipments now owned 1by the said Anderson Preserving 
Company, securing the payment of the sum of one hundred 
thousand dollars in ten years from the date hereof, with a 
net interest thereon of five per centum per annum, to de-

2Q liver to the said party of the first part notes of a corpora­
tion constituted under the name of the Anderson Food Com-
pany the sum of fifty-eight thousand dollars, one-third pay­
able on the thirty-first day of December, nineteen hundred 
and two, and one-third payable on the thirty-first day of De-
cember, nineteen hundred and three, and the balance in one 
year thereafter, the same to bear interest at the rate of five 
per centum per annum.

3. The said party of the second part further agrees tosed. 
assign, transfer and set over to the said party of the rs 
part two hundred and fifty shares of the par value of 
hundred dollars each of the capital stock of thd propose 
corporation above referred to, the Anderson Food Company 
upon the payment of the sum of seventy-seven dollars an̂ 
seventy-seven cents per share, which said two h u n d red  am 
fifty shares of stock the said party of the first part agree* 
to buy and pay for at the rate last aforesaid.



37

4. The party of the second part agrees that the total net 
profit of the Anderson Food Company, which company it 
Es understood and agreed is to absorb the good will, prop-
erty and assets, and to assume all the liabilities of the An-
derson Preserving Company, or the net profits of any com-
pany which shall succeed to the rights and interests of the 
said Anderson Preserving Company, shall be used exclu-
sively in paying the principal and interest on the sum of 
fifty-five thousand five hundred and fifty-seven dollars and 
fifty cents, advanced by the party of the second part for the io  
[purchase of the said stock, and the obligations to be given to 
the party of the first part as before mentioned; and no divi-
dends shall be declared in the Anderson Food Company, or 

[any other company that may succeed to the rights of the 
Anderson Preserving Company under this agreement, ex-
cept to be used toward making the-said payments, or some 

j part thereof, until all of the same shall have been paid; it 
being particularly understood and agreed, that nothing here-

in contained postpones the time of payment of any of the 
lobligations held by the party of the first part. . 20

: 5- It is further agreed, that each and all of the foregoing 
I covenants and promises shall be carried out and fulfilled on 
lor before the nineteenth day of September next, and that 
I they shall all be carried out and performed at the same time.

6- And it is further understood and agreed, that the total 
amount of salary to be paid all of the elective officers of the 

■ said Anderson Food Company shall not exceed the sum of 
■twelve thousand five hundred dollars per year, for the pe- 
Iriod of five,years from this date.

7• The party of the first part covenants and agrees, that 
the assets of the Anderson Preserving Company are not less
an its liabilities are not relatively greater than on August 
po, 1901. -

10
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In witness whereof, the said parties have hereunto set 
their hands and seals the day and year above referred to.

A. ANDERSON, [i s.]
JOHN T. COX. .[l . s.l

Signed, sealed and delivered in the presence of

Jo h n  F. H a r n e d ,
As to A. Anderson.

10  D a v i d  A. H e n d e r so n ,
As to John T. Cox.

“ Relatively” interlined before signing.

T h is  a g r e e m e n t , made this fourteenth day o f Auguj 
one thousand nine hundred and one, between Abraham W 
derson, of the city and county of Camden and Sta e 0 J  

20 Jersey, pa'rty of the first part, and John T. Cox, 0
town, in the county of Burlington and State aforesaid. , 
of the second part, W itnessed: That for and m cons 
tion of the mutual covenants and promises ereina 
tained, the said parties have agreed as follows:

1. The. said party of the first part agrees to sell,
transfer and set over to the said party of the seconcp ^  
such person or persons as may be nominated b)' - j
thousand two hundred and fifty shares of the capita ^

70 the Anderson Preserving Company upon Pa^ 1L* 0{ 
sum hereinafter agreed to be paid and the p e r  0, tuesaid 
the conditions hereinafter agreed to be performed ) 
party of the second part.

2. The said party of the second part agrees, upon the 
livery of the said shares of the Anderson Preserv ^ 
oanv, properly assigned, transferred and set ove
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said/to pay to the said party of the first part the sum o 
seventy-five thousand dollars in cash, to deliver to him a 
mortgage on the plant, appurtenances and equipments now 
owned by the said Anderson Preserving Company, securing 
the payment of the sum of one hundred thousand dollars m 
ten years from the date thereof, with a net interest thereon 
of five per centum per annum; to deliver to the said party 
of the first part notes of a corporation about to be consti-
tuted under the name of the Anderson Food Company, for 
the sum of fifty-eight thousand dollars; one-half payable on io  
the thirty-first day of December, nineteen hundred and two, 
and the remainder one year thereafter, the same to bear in 
terest at the rate of five per centum per annum.

3. The said party of the second part further agrees to sell, 
assign, transfer and set over to the said party of the first 
part two hundred and fifty shares, of the par value of one 
hundred dollars each, of the capital stock of the proposed 
corporation above referred to, The Anderson Food Com- 
pany, upon the payment of the sum of seventy-seven dollars 
and seventy-seven cents per share, which said two hundred 
and fifty shares of stock the said party of the first pait agrees 
to buy and pay for at the rate last aforesaid.

4- It is further agreed, that each and all of the foregoing 
covenants and promises shall be carried out and fulfilled on 
or before the sixth day of September next, and that they 
shall all be carried out and performed at the same time.

3C
5- It is further understood and agreed, that the foregoing 

covenants and promises of the party of the second part are 
subject to and conditioned upon the agreement of the assets 
and liabilities of the said Anderson Preserving Company, 
with a statement thereof as made on the fifteenth day of July

! last past.
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In witness whereof, the said parties have hereunto set 
their hands and seals the day and year above referred to.

A. A N D E R SO N , [i* s.]

JOH N  T. COX. [l . si

Signed, sealed and delivered in the presence of 
“ Second” written over “ first” erased in 5th paragraph.

D a v i d  A. H e n d e r s o n .

T h i s  a g r e e m e n t , made this thirteenth day o f  September, 
nineteen hundred and one, between Abraham Anderson, of 
the city and county of Camden and State of New Jersey, 
party of the first part, and John T. Cox, of Moorestown, in 
the county of Burlington and State aforesaid, party of the 
second part.

2 0
Witnesseth, That for and in consideration o f  the mutual 

covenants and promises hereinafter contained, the said par-
ties have agreed as follows:

1. The said party of the first part agrees to sell, assign, 
transfer and set over to the said party of the second part, or 
such person or persons as may be nominated by him, two 
thousand two hundred and fifty shares of the capital stoc' 
of the Anderson Preserving Company upon the payment 0

30 the sum hereinafter agreed to be paid and the performance 
o f the conditions hereinafter agreed to be performed by t c 
said party of the second part.

2. The said party of the second part agrees, upon the e 
livery of the said shares of the capital stock of the Anderson 
Preserving Company, properly assigned, transferred an se 
over as aforesaid, to pay to the said party of the first Pal
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■  the sum of seventy-five thousand dollars in cash, to deliver
■  to him a mortgage on the plant, appurtenances and equip-
■  ments now owned by the said Anderson Preserving Com-
■  pany, securing the payment of the sum of one hundred thou- 
i; sand dollars in ten years from the date hereof, with a net
■  interest thereon of five per centum per annum; to deliver to
■  the said party of the first part notes of a corporation about 
■to be constituted under the name of the Anderson Food
■  Company for the sum of fifty-eight thousand dollars, one-
■  third payable on the thirty-first day of December, nineteen io

(^hundred and two, and one-third payable on the thirty-first 
■  day of December, nineteen hundred and three, and the bal- 
■  ance in one year thereafter, the same to bear interest at the 
■  rate of five per centum per annum.

3- The said party of the second part further agrees to 
■sell, assign, transfer and set over to the said party of the 
■first part two hundred and fifty shares of the par value of 
Hone hundred dollars each of the capital stock of the propos- 
Hed corporation above referred to, The Anderson Food Com- 20 
Hpany, upon the payment of the sum of seventy-seven dollars 
Hand seventy-seven cents per share, which said two hundred 
Hand fifty shares of stock the said party of the first part 
■agrees to buy and pay for at the rate last aforesaid.

A- The party of the second part agrees that the total net 
■pro ts of the Anderson Food Company, which company, it 

1S understood and agreed, is to absorb the good will, prop- 
Herty and assets, and to assume all liabilities, of the Anderson 
H ,lê erv̂ n̂  Company, or the net profits of any company that 30 
H s a succeed to the rights and interest of said Anderson Pre- 
■  erving Company, shall be dispersed as follows: First. In 
■fi C ^ ment interest on the sum of fifty-five thousand 

tj^ Un<4red fifty-seven dollars and fifty cents, advanced by 
I  Se second Pai't herefo in purchase of said stock.
■  first0” ^  ^  Payment of the notes held by the party of the 
I part against the Anderson Preserving Company, and 

I I

■



42

agreed to be assumed and renewed by the Anderson Food 
Company, amounting to the sum of fifty-eight thousand dol-
lars as provided for aforesaid. Third. In the payment of 
the principal fifty-five thousand five hundred fifty-seven dol-
lars and fifty cents advanced by the party of the second part.

5. It is further understood and agreed, that no dividends 
are to be declared or paid by the Anderson Food Company, 
or any other company that may succeed to the rights of the,

IO Anderson Preserving Company under this agreement, until | 
all of the above indebtedness, including said seventy-five 
thousand dollars, is paid, or if so declared, shall be appro-
priated as set out in section four.

6. It is further agreed, that each and all of the foregoing 
covenants and promises shall be carried out and fulfilled on 
or before the nineteenth day of September next, and that 
they shall all be carried out and performed at the same time.

7. And it is further understood and agreed, that the tote 
20 amount of salary to be paid all of the elective officers of t e

said Anderson Food Company shall not exceed the sum 0 
twelve thousand five hundred dollars per year, for the pen 
of five years from this date.

In witness whereof, the said parties have hereunto set the 
hands and seals the day and year before referred to.

30

A. ANDERSON, $

JOHN T. COX. M

Signed, sealed and delivered in the presence of 
“ And the balance in one year thereafter” inserted e

signing.
Jo hn  F. Har nëd,

As to A. Anderson.
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T h i s  a g r e e m e n t , m a d e  th is  fo u r t e e n t h  d a y  o f  A u g u s t ,

1901, betw een A b r a h a m  A n d e r s o n ,  o f  th e  c i t y  a n d  c o u n t y  o f  

Camden and S ta te  o f  N e w  J e r s e y ,  p a r t y  o f  th e  f i r s t  p a r t ,  

and Jo h n  T . C o x , o f  M o o r e s t o w n , c o u n t y  o f  B u r l in g t o n ,

State o f N e w  J e r s e y ,  p a r t y  o f  th e  s e c o n d  p a r t .

W itnesseth, w h e re a s , th e  p a r t ie s  h e r e t o  a r e  a b o u t  to  e n te r  

into an a g re em e n t c o n c e r n in g  th e  s a le  o f  th e  s t o c k  o f  th e  

Anderson P r e s e r v in g  C o m p a n y , n o w  it  is  h e r e b y  f u r t h e r  

agreed in co n n ectio n  w it h  s a id  f i r s t  m e n t io n e d  a g r e e m e n t ,  1 0  

and the p a rties  h e re to  d o  h e r e b y  a g r e e  a s  f o l l o w s .

1st. T h e  p a r ty  o f  th e  s e c o n d  p a r t  a g r e e s  th a t  th e  to t a l  

net profits o f  th e A n d e r s o n  F o o d  C o m p a n y , w h ic h  c o m p a n y , 

it is understood a n d  a g r e e d , is  to  a b s o r b  th e  g o o d  w i l l ,  p r o p -

erty and assets  o f  th e  A n d e r s o n  P r e s e r v i n g  C o m p a n y , o r  th e  

net profits o f  a n y  c o m p a n y  t h a t  s h a l l  s u c c e e d  to  th e  r ig h t s  

and interests o f  s a id  A n d e r s o n  P r e s e r v i n g  C o m p a n y , s h a ll  

be dispersed a s  f o l l o w s : I n  th e  p a y m e n t  o f  th e  in t e r e s t  o n  

the sum o f s e v e n ty - f iv e  t h o u s a n d  d o l la r s  a d v a n c e d  b y  th e  2 0  

party o f the seco n d  p a r t  h e r e t o  in  p u r c h a s e  o f  s a id  s to c k . I n  

the paym ent o f  th e  p r in c ip a l  o f  o n e  h u n d r e d  t h o u s a n d  d o l la r s  

agreed to be e x e c u te d  a n d  d e l iv e r e d  to  th e  p a r t y  o f  th e  f i r s t  

part by h is a g re e m e n t. I n  th e  p a y m e n t  o f  th e  n o te s  h e ld  b y  

the party o f  th e f ir s t  p a r t  a g a in s t  th e  A n d e r s o n  P r e s e r v i n g  

Company, an d  a g r e e d  to  b e  a s s u m e d  a n d  r e n e w e d  b y  th e  A n -

derson F o o d  C o m p a n y , a m o u n t in g  to  th e  s u m  o f  f i f t y - e ig h t  

thousand d o lla rs . I n  th e  p a y m e n t  o f  th e  p r in c ip a l  o f  s e v -

enty-five th o u sa n d  d o l la r s  a d v a n c e d  b y  th e  p a r t y  o f  th e  s e c -

ond part. 3 0

2nd. I t  is fu r t h e r  u n d e r s t o o d  a n d  a g r e e d ,  t h a t  n o  d i v i -

dends are to be d e c la r e d  o r  p a id  b y  th e  A n d e r s o n  F o o d  C o m - , 

pany, or an y  o th e r  c o m p a n y  t h a t  m a y  s u c c e e d  to  th e  r ig h t s  

° f  the A n d erso n  P r e s e r v i n g  C o m p a n y  u n d e r  th is  a g r e e m e n t ,  

until a ll o f  th e a b o v e  in d e b te d n e s s , in c lu d in g  s a id  s e v e n t y -  

five thousand d o lla r s , is  p a id .
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I n  w it n e s s  w h e r e o f ,  th e  p a r t ie s  h e r e t o  h a v e  hereunto set 
t h e ir  h a n d s  a n d  s e a ls  th e  d a y  a n d  y e a r  f i r s t  a b o v e  written.

A. ANDERSON, [i. s.]

JOHN T. COX. [i. s.l

S ig n e d ,  s e a le d  a n d  d e l iv e r e d  in  th e  p r e s e n c e  of

io
D a v i d  A. H e n d e r s o n .

L i n e  in t e r l in e d  a s  lin e  t w o  o n  p a g e  t w o  a n d  third para-
g r a p h  e r a s e d  b e f o r e  e x e c u t io n .

2 0

30
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In Chancery of New Jersey.

I Between

A b r a h a m  A n d er s on ,

C o m p la in a n t ,

AND

A n d e r s o n  Food Co m pa n y ,

D e fe n d a n t .

O n  Bi l e  &c . i o

R e pl i c a t i o n  a n d  

A n s w e r  to  Cro ss  

B i l e .

I- The co m p la in a n t jo in s  is s u e  w it h  th e  d e fe n d a n t  u p o n  

his answer filed in  th e  a b o v e  e n t it le d  c a u s e ,  a n d  to  so  m u c h  

thereof as in the w a y  o f  c r o s s  b il l  th is  c o m p la in a n t  a d m its  

that John T. C o x  a n d  h im s e l f ,  f o r  s o m e  t im e  p r e v io u s  to  th e  

20th day of S e p te m b e r , w e r e  in  n e g o t ia t io n  f o r  th e  p u r c h a s e  

and sale of the A n d e r s o n  P r e s e r v i n g  C o m p a n y .

2. This complainant a d m its  th a t  s e v e r a l  p r e l im in a r y  a g r e e -

ments previous to th e  a g r e e m e n t  o f  S e p t e m b e r  2 0 t h  w e r e  

drawn up between th e  p a r t ie s .  . 3 0

3- This co m p la in a n t a d m its  th a t , a s  a p p e a r s  b y  th e  te r m s  

0 said agreement o f  S e p t e m b e r  2 0 t h , th e  s a id  A n d e r s o n  

00 Company a g r e e d  t o  e x e c u t e  a n d  d e l iv e r  to  c o m p la in -

ant a mortgage of $ 1 0 0 ,0 0 0  f o r  p a r t  o f  th e  p u r c h a s e  m o n e y  

eo upon the p la n t , a p p u r t e n a n c e s  a n d  e q u ip m e n t s  o f  
said defendant c o m p a n y .

12
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4 . T h i s  c o m p la in a n t  d e n ie s  t h a t  b y  th e  previous agree- 1 
m e n ts  it  w a s  n o t  p r o v id e d  t h a t  th e  m o r t g a g e  to be executed 
b y  th e  d e fe n d a n t  s h o u ld  c o v e r  a n y  o f  th e  sto ck  of the de- j 
f e n d a n t ,  m a n u fa c t u r e d ,  u n m a n u f a c t u r e d  o r  in  the process of j 
m a n u fa c t u r e ,  a n d  d e n ie s  it  w a s  n o t  e v e r  suggested by th jl 
c o m p la in a n t , o r  h is  a t t o r n e y ,  o r  b y  a n y  o f  th e  parties to said 
a g r e e m e n t ,  s a id  s e c u r i t y  s h o u ld  c o v e r  th e  sam e.

5. T h i s  c o m p la in a n t  a d m its  s a id  m o r t g a g e  was signed and
1 0  d e l iv e r e d  b y  s a id  d e fe n d a n t  u n d e r  a n d  b y  virtue of a reso-

lu t io n  o f  th e  s t o c k h o ld e r s  o f  th e  d e fe n d a n t  company, but as i 

to  th e  p r e c is e  t e r m s  o f  th e  s a id  r e s o lu t io n , h a s  no knowledge,! 
a n d  t h e r e f o r e  le a v e s  s a id  d e fe n d a n t  to  m a k e  such proof a» 
it  m a y  b e  a d v is e d .

6. T h i s  c o m p la in a n t  a d m its  t h a t  in  p u r s u a n c e  o f the resolu- j 
t io n  o f  th e  s t o c k h o ld e r s ,  th e  b o a r d  o f  d ire c to r s  thereof, oni 
th e  2 0 t h  d a y  o f  S e p t e m b e r  la s t ,  p a s s e d  a  reso lu tio n , author- ; 

iz in g  th e  p u r c h a s e  o f  th e  p la n t  a n d  a s s e t s  o f  th e  Anderso
20 Preserving Company, but as to the precise terms of said t j  

olution, this complainant has no knowledge, and leaves sai 
defendant to make such proof as it may be advised.

7. T h i s  c o m p la in a n t  d e n ie s  t h a t  th e  s a id  mortgage as 
e c u te d  b y  s a id  d e fe n d a n t  c o m p a n y  is ,  a s  to the incUS1° : 

t h e r e in  o f  th e  s t o c k  o f  th e  d e fe n d a n t  c o m p a n y ,ultra vir 

a n d  w it h o u t  fo r c e  a n d  le g a l  e f fe c t .

3 0  8 . A n d  t h is  c o m p la in a n t  d e n ie s  t h a t  th a t  portion of

a g r e e m e n t  o f . S e p t e m b e r  2 0 t h , w h ic h  p r o v id e d  fo r  t ^  ^  

o f  th e  in te n d e d  m o r t g a g e ,  w a s  d r a w n  b y  J o h n  F .  Harne 
l i c i t o r  o f  th e  c o m p la in a n t ,  a n d  c h a r g e s  th e  fa c t  to e ^  

t h a t  p o r t io n  o f  s a id  a g r e e m e n t  w a s  d r a w n  b y  some ^  

e m p lo y e d  b y  a n d  in  th e  in t e r e s t  o f  th e  d e fe n d a n t, a n ^  

p r o d u c e d  to  s a id  c o m p la in a n t  b y  s a id  d e fe n d a n t  s rep 
t iv e .
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o. This c o m p la in a n t  a d m its  t h a t  th e  s a id  D a v i d  A. H e n -

derson and Jo h n  T .  C o x ,  a s  p r e s id e n t  a n d  s e c r e t a r y  o f  th e  

said company, w e n t  to  th e  o f fic e  o f  J o h n  F. H a r n e d  c o m -

plainant’s solicitor, to  e x e c u t e  th e  m o r t g a g e  p r e s c r ib e d  b y  

said agreement, d e n ie s  t h a t  n e i t h e r  s a id  C o x  o r  s a id  H e n -

derson read over sa id  m o r t g a g e  b e f o r e  s ig n in g  th e  s a m e , d e -

nies that it was n o t re a d  o v e r  to  t h e m , d e n ie s  th a t th e  o fficer  
who took the d epo sitio n  th ere to  m a d e  n o  d e c la r a t io n  a s to its  

contents, denies th a t  th e  s a id  m o r t g a g e  w a s  u p o n  th e  ta b le  m  

the office of said H a r n e d  w h e n  s a id  o f f ic e r s  c a m e  in  s a id  i o  

office, denies that h e tu r n e d  th e  le a v e s  o v e r  to  th e  p la c e  f o i  

signature, and sa id  to  s a id  C o x  a n d  s a id  H e n d e r s o n , th is  

is the place to s i g n d e n i e s  t h a t  s u c h  w a s  th e  o n ly  d e c la r a -

tion that was m a d e  a t  th e  t im e  o f  th e  a l le g e d  e x e c u t io n  o f  

said mortgage, a n d  d e n ie s  t h a t  th e  s a id  C o x  a n d  th e  s a id  

Henderson signed th e  s a m e  in  a b s o lu t e  ig n o r a n c e  o f  th e  

terms thereof,

10. This c o m p la in a n t  d e n ie s  t h a t  th e  s a id  d e fe n d a n t  d id  

not execute said m o r t g a g e  a s  a  c h a t te l  m o r t g a g e  u p o n  th e  

stock of the defendant, m a n u fa c t u r e d ,  u n m a n u f a c t u r e d  a n d  

in the process of m a n u fa c t u r e ,  in  a n y  l e g a l  s e n s e  o f  a n  in -

strument signed a n d  d e l iv e r e d  w it h  f u l l  k n o w le d g e  o f  th e

: terms and contents thereof, and denies that said mortgage 
i was not lawfully executed and delivered in equity, and de- 
I nies that the said mortgage was a mistake or grievous wrong 

and fraud upon said defendant company.

11. This complainant has no knowledge as to the knowl- 
l edge of the said David A. Henderson’s insurance business,
I or as to what he k n e w  o f  th e  e f f e c t  o f  th e  c h a t t e l  m o r t g a g e  3 °  

upon stock, or w h e th e r  o r  n o t  it  w o u ld  b e  d i f f ic u lt  to  p la c e  

| a fire risk on a p la n t , a n d  t h is  c o m p la in a n t  c h a r g e s  t h a t  th e  

r said Henderson h a d  f u l l  k n o w le d g e  o f  th e  c o n te n ts  o f  s a id  

l mortgage b e fore  h e  s ig n e d  th e  s a m e .

12. This complainant denies that, previous to signing said 
I mortgage, it was not suggested to said Henderson that said
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m o r t g a g e  s h o u ld  c o v e r  th e  s t o c k  m a n u fa c t u r e d , unmanufac-
t u r e d  o r  in  th e  p r o c e s s  o f  m a n u f a c t u r e ; d e n ie s  th a t the actual j 

fo r m  o f  s a id  m o r t g a g e  w a s  u n k n o w n  to  th e  defendant or 
i t s  o f f ic e r s  u n t i l  th e  io t h  d a y  o f  O c t o b e r , a d m its  that the 
s a id  H e n d e r s o n  c a l le d  u p o n  th e  s a id  H a r n e d ,  an d  that said 

c o m p la in a n t  w a s  p r e s e n t  a t  th e  t i m e ; a d m its  th a t  said  Harn-
e d  in fo r m e d  h im  t h a t  th e  f i r e  p o l ic y  c o v e r in g  th e  stock should 
b e  m a r k e d  to  th e  u s e  o f  th e  m o r t g a g e e ,  b u t  a s  to whether 
s a id  H e n d e r s o n  w a s  s u r p r i s e d ,  th is  c o m p la in a n t  has no

IO  k n o w l e d g e ; d e n ie s  th at th e  s a id  H e n d e r s o n  at that time said 
a n y t h in g  a b o u t c h a n g in g  th e  m o r t g a g e ,  a n d  has no knowl- j 
e d g e  a s  to  w h e r e  th e  s a id  H e n d e r s o n  w e n t  a f t e r  leaving said 
o ffic e .

1 3 .  T h i s  c o m p la in a n t  d e n ie s  t h a t  th e  sa id  Henderson 

t h r e a t e n e d  to  b r i n g  le g a l  p r o c e e d in g s  to  h a v e  it done.

1 4 .  T h i s  c o m p la in a n t  h a s  n o  k n o w le d g e  a s  to  w hat inter-

v ie w  w a s  h a d  b e t w e e n  s a id  H e n d e r s o n  a n d  sa id  Harned as

2 0  th e r e in  a l le g e d ,  a n d  le a v e s  s a id  d e fe n d a n t  to  make suen 
p r o o f s  a s  it  m a y  b e  a d v is e d .

15. T h i s  c o m p la in a n t  a d m its  th a t  o n  th e  eleventh day of 
N o v e m b e r ,  s a id  d e fe n d a n t  a d d r e s s e d  a  communication to t is 

c o m p la in a n t  a s  s e t  o u t  in  s a id  b il l .

16. T h i s  c o m p la in a n t  a d m it s  t h a t  o n  th e  third day 0 
M a r c h  la s t ,  s a id  d e fe n d a n t  a d d r e s s e d  a  cpmmunication 0 

th is  c o m p la in a n t  a s  s e t  o u t  in  s a id  b i l l ; a d m its  that sai
3 °  f e n d a n t  h a s  p a id  th e  f i r s t  s i x  m o n t h s ’ in t e r e s t  d u e upon 

m o r t g a g e .

1 7 .  T h i s  c o m p la in a n t  f u r t h e r  a d m its  th a t  under ag  ̂

m e n ts  e x i s t i n g  b e t w e e n  J o h n  T .  C o x  a n d  o n e  ^ ° ° r ^ (jer. 

A n d e r s o n ,  s a id  C o x  a g r e e d  to  v o t e  h is  s to c k  fo r  sa lt - n 

so n  a s  t r e a s u r e r  o f  s a id  c o m p a n y .
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18. This c o m p la in a n t  a d m it s  t h a t  th e  s a id  C o x ,  in  d i s r e -

gard of said a g r e e m e n t  a n d  in  v io la t io n  t h e r e o f ,  h a s  f a i le d  

to vote his stock a c c o r d in g  to  s a id  a g r e e m e n t ,  a n d  d e n ie s  t h a t  

it was for the re a so n  t h e r e in  m e n t io n e d .

19. And this c o m p la in a n t , b y  w a y  o f  f u r t h e r  a n s w e r in g ,  

says that he has d e v o te d  h is  e n t ir e  l i f e  to  th e  b u i l d in g  u p  o f  

the business fo r m e r ly  c o n d u c te d  u n d e r  th e  n a m e  o f  th e  A n -

derson P r e s e r v in g  C o m p a n y  ; t h a t  b y  c o n s t a n t  a p p l ic a t io n

to his business he w a s  s u c c e s s fu l  in  b u i l d in g  u p  a  v e r y  l a r g e  1 0  

trade; that for s e v e ra l  y e a r s  la s t  p a s t  h is  h e a lt h  h a s  f a i le d  

and he found it d e s ir a b le  a n d  n e c e s s a r y  t h a t  h e  s h o u ld  r e -

lieve himself from th e  s t r a in  o f  b u s in e s s ,  a n d  w it h  t h a t  e n d  

in view made it k n o w n  t h a t  h e  w a s  w i l l i n g  to  s e l l  th e  b u s i -

ness ; that many y e a r s  b e f o r e  h e  h a d  t a k e n  in to  h is  e m p lo y  

his son-in-law, J o h n  T .  C o x ,  a n d  f r o m  t im e  to  t im e  h a d  a d -

vanced him in th e  b u s in e s s  u n t il  h e  b e c a m e  th e  s e c r e t a r y  o f  

the company, w h ic h  p o s it io n  h e  h e ld  f o r  a  n u m b e r  o f  y e a r s  ;

I a year previous to  th e  s e l l in g  o f  th e  b u s in e s s ,  d i f fe r e n c e s  

arose between th e  sa id  C o x  a n d  c o m p la in a n t , a n d  s a id  C o x  20 
I relinquished his p o s it io n  a n d  r e t i r e d  f r o m  th e  b u s in e s s  ; a s  

I soon as said C o x  le a rn e d  t h a t  s a id  b u s in e s s  w a s  in  th e  m a r -  

I ket, he made o v e r tu r e s  to  c o m p la in a n t , t h r o u g h  o n e  D a v i d  

I A. Henderson, for th e  p u r c h a s e  t h e r e o f  ; t h a t  v e r b a l  u n d e r -  

! standing was re a c h e d , a n d  th e  s a m e  a t te m p te d  to  b e  re d u c -  

I  ed to writing; th a t  th e  s a id  H e n d e r s o n  c a u s e d  to  b e  p r e p a r -  

I ed a written a g r e e m e n t  s e t t in g  fo r t h  th e  t e r m s  o f  th e  p u r -  

I chase and sale of th e  s a id  A n d e r s o n  P r e s e r v i n g  C o m p a n y  b y  

I  this complainant b y  th e  s a id  J o h n  T .  C o x  ; t h a t  th e  s a id  H e n -  

I derson produced sa id  a g r e e m e n t  to  t h is  c o m p la in a n t  to  b e  30 
I signed ; that up to  th is  t im e  c o m p la in a n t  h a s  c o n s u lt e d  n o  

I  counsel in the m a tte r , a n d  h a d  n o t  m a d e  k n o w n  to  a n y  p e r -  

1 son his intention to  se ll ; th a t  u p o n  r e c e iv in g  s a id  a g r e e m e n t ,

I c called upon h is  p re s e n t  c o u n s e l  a n d  c o n s u lt e d  w it h  h im  

I rcgarding the sa m e  ; th a t  s e v e r a l  a l t e r a t io n s  in  s a id  a g r e e -  

I  ment were su g g e s te d , s u b m it te d  to  M r .  C o x ,  t h r o u g h  M r .

I  lenderson, and  a g r e e d  u p o n  ; f u r t h e r  a l t e r a t io n s  w e r e  a f t e r -

I 3
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wards suggested from time to time, and consented to by said j 
complainant; that the clause now in controversy respecting j 
the items of the mortgage to he given on the property then- ¡ 
in to be included, was drawn for Mr. Cox, was m he k , 
draft submitted to this complainant, and was notthem\tn 
altered * that at the time said draft was submitted, he «*■ 
that the terms used were meant to include all the property; 
which was being sold, and in his discussion of the —  
always spoke of it in that light; that exclude of the *4  

IO of the company, the property conveyed w ou lchave: b 
very scanty and insufficient security for the e , 
this complainant not believed that he was to ,
mortgage co-extensive with the property, real and p * 
that he was transferring he would not have consented ofc 
sale; that as part of the negotiations it was agiec. ^  
bill of sale, deed, and bond and mortgage, s o 
up by one Samuel W. Beldon, counsel of Mr. Cox .ndjt 
Henderson; that said bill o f sale, deed, and on a
gage, were so drawn by Mr. Beldon; that on i .

2o  ious to the consummation of the transaction com pto j  
counsel called upon Mr. Beldon and state o 
mortgage ought to be both a real estate and chatt 1 
gage in order to properly secure the « » P  ^  j
Beldon stated that he so understood it. 1 • t!ie
gested that possibly a chattel mortgage replied that
credit of the company, whereupon Mr. Beldó P 4  
he had been assured by Mr. Henderson d J
make no difference, that the people ac °  arrV the con-1
were furnishing the money were amply able to c ^ ,

30 cern and would do so ; that thereupon r. e rtJ| 
stenographer and dictated that portion of sa_ ,
which reads as follows: Also all moveab e n i
chines, tools, kettles, pots, pans, jars, cups, bel B -  0[;
stock manufactured, unmanufactured, or in and appur‘ 
manufacture,, office furniture, and all̂  appliance. 
tenances of every kind and description use ^erwi l̂ 
with the business of the party of the first par .
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And, also, including all personal property and chattels which 
may be brought upon the premises above conveyed, or be-
come the property of the party of the first part as in substi-
tution for renewal of or addition to the personal property 
above described; it, however, being particularly understood 
and agreed, that the party of the first part may conduct its 
ordinary business, and in so doing dispose of any of the fore-
going personal property.’ ' And directed that the same be 
inserted in the mortgage, copying the language so near as 
can be from the bill of sale, which he had already prepared ; io - 
that on the following morning Mr. Harned again called upon 
Mr. Beldon to ascertain if all the papers were ready for the 
settlement. Mr. Henderson was present in Mr. Beldon s 
office. Mr. Harned asked Mr. Beldon if the clause last 
above referred to had been inserted in the mortgage. Mr. 
Beldon then took the paper from his desk to ascertain if i< 
was properly inserted, and then turning to Mr. Henderson, 
read it in full, and stating to him that it was as he under-
stood the arrangement. Mr. Henderson replied that it was 
all right; and an appointment was then made for all the par- 20 
ties to meet at Mr. Harned’s office at two o ’clock in the 
afternoon, execute all the papers and pay over the money to 
be paid; at that meeting there was present Mr. Beldon, Mi.
Cox, Mr. Henderson, Voorhees S. Anderson, Robert L. An-
derson and Abraham Anderson and Mr. Harned; when Mr. 
Beldon came he brought with him the bond and mortgage 
in controversy; up to this time it had not been out of his 
possession; it contained the clause in controversy and was 
unexecuted. Mr. Harned examined the mortgage and dis-
covered that there was no affidavit annexed thereto; that he 30 
stated, in the presence of all of the parties, that in order to 
make it a chattel mortgage, it zvould be necessary to add an 
affidavit of the treasurer of the company, showing the con-
sideration for the mortgage; Mr. Beldon stated that that was 
proper, but that he had overlooked it; that thereupon Mr. 
Harned called in a stenographer, dictated the affidavit which 
is annexed to the mortgage in the presence and hearing of
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Cox, Henderson, Beldon and all the rest of the party; the 
same was immediately written on the typewriter and re-
turned to Mr. Harned, who was about to paste the same on 
the mortgage, when Mr. Beldon volunteered to do it, and 
taking the mortgage in his own hands, placed the affidavit in 
its present position on the mortgage; that Mr. Harned then 
proceeded to execute the papers in the case, taking up the 
mortgage, he stated that it was a mortgage upon the real 
and personal property about to be transferred from the An- 

io  derson Preserving Company to the Anderson Food Com-
pany, given to secure $100,000 of the purchase price of 
the property mortgaged; that thereupon Mr. Cox signed 
the same as president; Mr. Harned then read to Mr. Hen-
derson the formal affidavit to be found on the mortgage, 
Mr. Henderson then swore to it by the uplifted hand, 
the typewritten affidavit was then read to V oorhees S. An-
derson, who was the treasurer of the Anderson Preserving 
Company, and he in turn signed and swore to it by the up-
lifted hand; the mortgage was then taken by a messenger to 

20 the Register of Deeds’ office and duly recorded; that this 
complainant had taken every means within his power to 
make clear to the said Cox and Henderson his understanding 
of said transaction; that the whole negotiations covered a 
period of several weeks, and they had every opportunity to 
learn the full meaning of the transaction; that complainant s 
counsel had numerous interviews with said Henderson am 
Cox, and that neither of them ever complained that they 1( 
not fully understand the whole transaction-; that at the time 
said mortgage was being drawn by Mr. Beldon, the question 

30 insurance was raised; Mr. Harned suggested that t , 
should have a line of $100,000 assigned with the mortgage 
as collateral security; Mr. Henderson suggested that it a 
not been the policy of the company to carry that much insu 
ance; Mr. Harned then stated that he would be satisfied wit 
the actual amount of insurance that the Anderson Prese 
ing Company had. been carrying in the past; Mr. Hen erso 
stated that he thought that was about $60,000, am
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amount in the mortgage was left blank in order to more def- 
inately ascertain the amount; when the mortgage was finally 
executed, this was overlooked and no amount was placed in 
the m ortgage; Mr. Beldon thought of this the next morning 
and called upon Mr. Harned and stated that it would make 
no difference, as the company would turn the insurance over 
just the sa m e ; the insurance did not come as agreed upon, 
and Mr. H arned  called upon Mr. Henderson several times 
for the purpose of obtaining the insurance papers, Mr. Hen-
derson called at Mr. Harned’s office for the purpose of ad- io  
justing this matter when this complainant was present, and 
Mr. H arned then stated to him that the policies should also 
include the stock, although no policies were ever furnished 
or attempted to be furnished, that the said defendant ha» 
repeatedly refused to furnish said policies, or any policies 
whatever, to said mortgage. Complainant further shows, 
that since the transfer of the business by this complainant 
and his representatives to the said Cox and Henderson, they 
have shown the grossest disregard for complainants inter-
est, and have taken many steps to arouse his resentment and 2 0  
to injure his h o ld in g s  in the company; that complainant, in 
addition to the $100,000  mortgage held by him, still holds the 
obligations o f  the new company, unsecured, to the amount 
of $56,000; that the original agreements of sale provided that 
the son o f  complainant, Voorhees S. Anderson, should con-
tinue in said company as its treasurer, and this complainant 
having great confidence in his son, Voorhees S. Anderson, 
consented to the sale and signed said agreement, believing 
that the said Cox would in good faith carry out his said 
agreement, and that the said Voorhees S. Anderson would 30 
be there as treasurer of the company to protect complainant s 
large interest in the company; that formerly, and for ten 
years previous, the said Voorhees S. Anderson has acted as 

| l^e treasurer of the Anderson Preserving Company, at the 
salary o f  $2,500 a year; that it was the understanding of the 

; parties at the time of the execution of the agreement in this 
matter that the said salary should be increased; that shortly'

*4
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after the said Cox obtained possession of said property and 
installed himself as president and manager thereof, in utter 
violation with his agreement with the said V oorhees S. An-
derson, he reduced his salary to the sum of $5°°> manifestly 
and purposely as this complainant believes, fo r  the purpose 
of driving him out of the, business, and for the purpose o, 
preventing this complainant from having any person in the 
business who would properly and carefully look after his in-
terest ; that it was part of the understanding o f  the said busi- 

i o  ness settlement, that David A. Henderson should be elected 
secretary of said company, should devote a small portion of 
his time to the business of the company and should receive 
therefor a nominal salary of $1,000 a year, and that the said 
Cox, who was to be the active manager of the business, 
should receive the sum of $5,500 ; that according to the agree-
ment existing between said Cox and said Voorhees S. n 
derson, said Cox’s salary should not exceed that o f \ oorhees

2 0

3°

S. Anderson by more than $1,000; that in order to overcome ! 
this trouble, said Cox united with said Henderson in voting j 
to the said Henderson a salary of $6,ooo a year, and to him 
self a salary of $1,500, This complainant charges 
arrangement is a fraud and a scheme concocted by the sai j 
Cox and Henderson to drive the said Voorhees S. Anders^l 
from the business and prevent this complainant from havin', 
a suitable representative in the company; that failing  to nv j 
the said Voorhees S. Anderson from the business by Kj  
method, at the annual election of the officers they again v ^  i 
lated their agreement, and the said Cox voted the stock w 
he had agreed to vote for said Voorhees S. Anderson,^  
treasurer, for himself, both as president and treasurer, j  
from that time excluded the said Voorhees S. Anderson  ̂
the building; that from the time the said Cox t0°k P0̂ ]  
sion of said business, he refused to permit the said /0°r J 
S . Anderson to have any knowledge of the business trans^  
tions of the company, although he as supposed to  ̂
treasurer; the books and papers that properly belongs ^  
treasurer were kept in a private safe, to which the
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was not permitted to have access ; he was requested time and 
time again to sign checks on the company’s bank account for 
amounts which he did not understand, and when he demur-
red and requested to be informed of the reason, he was in-
formed that he could not be told at that time, but he would 
see the importance of it later o n ; that during the time he 
served as treasurer of the company he was not permitted to 
enter any of its business transactions, nor was he permitted 
to take any part in the business of the company ; he was for-
bidden by said Cox to exercise the duties which he had been i o  
previously exercising as the treasurer of the Anderson Pre-
serving Company, and was never assigned any new duties.

All of which matters and things tend to the manifest 
wrong, injury and oppression of this complainant, and this 
complainant prays to be hence dismissed with his reasonable 
costs in this behalf sustained.

20
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In Chancery of New Jersey.

20 Transcript of shorthand notes of the testimony and pro-
ceedings in the above cause before his Honor, Martin r. 
Grey, one of the Vice Chancellors of this State, at the Chan-
cery Chambers, in the city of Camden, on Monday the 6th 
day of October, A. D. 1902.

M r . Jo h n  F. H a r n e d  and M r . Jo s e ph  H. Ga s k il l ,
For Complainant.

3°  M r . S. C. W o o d h u l l , M r . D. J. Pa n c o a s t  and Mr . 

Sa m u e l  W . Be l d o n ,
For the Defendants.

Mr. Gaskill, on the part of the complainant, moved to

Between

10
Complainant,

AND

A n d e r s o n  Fo o d  Co m p a n y ,

Defendant.

strike out portions of the answer and cross bill as irrelevant
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Counsel for defendants objected to the consideration of 
the motion, on the ground that the notice given of the mo-
tion was insufficient.

The Vice Chancellor held, that as there had been a failure 
to give th'e eight days notice required by the rules, he could 
not consider the motion.

Mr. Gaskill then called attention to the notice given of the 
same motion for last Monday, the hearing of which was 
postponed.

After inspecting the affidavit of the service of the notice io  * 
last referred to, the Vice Chancellor stated that the affidavit 
failed to state the date of service.

In order to prove the date of service, Mr. Gaskill called:

Schuyl er  C. W o o dhul l , sworn.

Examined by Mr. Gaskill:

Q. Notice dated September 19th, 1902, signed John F. 
Harned, solicitor of complainant, addressed to Schuyler C. 
Woodhull, solicitor of defendant, on which is endorsed affi-
davit of service by Arthur B. Williams, not mentioning the 
date of service in the affidavit, shown witness and he is ask-
ed. When was that notice served at your office?

A. I have no distinct recollection.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

last?

Was it prior to Monday of last week?
Prior to Monday of last week.
Prior to the preceding Saturday ?
I think so.
How many days before that was it?
I can’t tell you, sir.
Wasn t it in the middle of the preceding week ?
I really don’t remember.
You made no note or memorandum of it ?
I think I did; but I can’t find my notice.
But it was served as early as Saturday, week before

20

3°

*5
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A. The Saturday before the motion day ?
Q. Yes.
A. Yes.
Q. That is all.

The Vice Chancellor: It should be eight days prior to the 
return day, which is September 29, 1902. The proof must 
be of service on the 21st of September, or some day prioi 
thereto. I do not understand that to be shown. As it stands, 

10 unless proof is made of service of at least eight days be-
fore the return day of the notice, the motion to strike out 
cannot be entertained. That is the requirement of rule 213, 
and I am bound by that. I cannot entertain the motion to 
strike out, and do not pass upon the subject matter of the no-
tice at all.

Judge Gaskill: I ask that it may appear upon the record 
that we attempted to reform these pleadings.

20 The Vice Chancellor: It will appear in the stenographers 
notes of the testimony.

Judge Gaskill: If your Honor please, for the information 
of the Court, and as notice to the other side, w hich I wn 
follow up with full and legal notice, I shall move, at a suit 
able time, to reform the pleadings in this case in accordance 
with the proofs as they may be taken by your H o n o r  upon 
the hearing, eliminating all matters from the bill, answer an 
cross bill, and answer thereto, which are irre le v a n t to the is 
sue made in the original bill, which is as to the nature 0 
mortgage and the rights of the parties.

The Vice Chancellor: A  notice so general as that can be 
no guide to the Court. If counsel choose either to omî  ^ 
to introduce testimony based upon such a notice, it ni 
at his peril.
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Judge Gaskill: Very well. The answer in this case admits 
the execution and assignment of the bond and mortgage.

The Vice Chancellor: You had better produce them.

Judge Gaskill: I produce and offer in evidence a bond, 
made by the Anderson Food Company, a corporation of the 
State of New Jersey, to the Anderson Preserving Company, 
in the penal sum of $200,000, conditioned for the payment of 
$100,000 at the expiration of ten years from the date there- 10 
of, bearing date September 20th, 1901, being the bond refer-
red to in the bill of complaint.

[Marked Exhibit C l.]

Counsel for complainant also produced and offered in evi-
dence the mortgage accompanying that bond, and referred 
to in the bill of complaint in this case, bearing date the same 
day, made by the Anderson Food Company to the Anderson 
Preserving Company, to secure the bond just produced, in 20 
the sum of $100,000, at the expiration of ten years; which 
mortgage is recorded in the Register’s office of Camden 
county in full in folio 86 of mortgages, page 176, on the 20th 
day of September, 1901, and also recorded on the same date, 
in the same office, in Book No. 10 of Chattel Mortgages, 
page 520.

[Marked Exhibit C2.]

Judge Gaskill: I would like to read into the record the 30 
portion of the mortgage which has given rise to the litiga-
tion in this case.

The V ice  Chancellor: Is it not already in the pleadings?

Judge Gaskill: I think it is. I also produce and offer in 
evidence an assignment of the same bond and mortgage from
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the Anderson Preserving Company to Abraham Anderson 
bearing date the 20th of September, 1901, and recorded in the 
Register’s office of the county of Camden on the 9th day of 
October, 1901, in Book No. 27 of Assignment of Mortgages, 
page 226, &c.

[Marked Exhibit C3.]

Judge Gaskill: Perhaps we can save calling some of the 
IO witnesses upon facts set up in the bill, which perhaps were 

attempted to be answered, but not as directly answered as it 
was intended to be. I asked counsel if they will admit the 
fact that the goods in question, which came into the posses-1 
sion of the Anderson Food Company from the Anderson Pre-
serve Company, are the goods which were removed to the 
Pennsylvania warehouse and stored there. The answer ad-
mits the removing of the goods. The bill alleges that the 
goods so removed and pledged were among the stock sold b] 
the Preserve Company to the Food Company. The answei 

20 does not either admit or deny whether it was part of ihest 
same goods.

Mr. Beldon : They were either goods that were included in 
the bill of sale or that were manufactured afterwards, but it 
is impossible to say which at the present time, because there 
were some manufactured after that time and before the re 
positing with the warehouse.

Judge Pancoast: You insist that they were equally within 
i 0 the mortgage?

Judge Gaskill: Yes.

The Vice Chancellor: Your claim, representing the hoi 
ers of the chattel mortgage, is, that the stock manufacture 
after the time the chattel mortgage was made and recor <-< 
is subject to the lien of the chattel mortgage?
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Judge Gaskill: Yes, sir; but my contention is that the 
identical cases of soup which were put in the pledge were 
among the personal property conveyed to the Food Company, 
for which this mortgage is given.

The Vice Chancellor: I do not think that is admitted in 
terms. I think you had better make your proof and estab-
lish it.

i o

R o b e r t  L. Ander so n, sworn for complainant.

Direct examination.

By Judge Gaskill :

Q. Where do you live ?
A. Haddonfield, N. J.
Q. Were you one of the stockholders and officers of the 20 

Anderson Preserving Company ?
A. I was.
Q. What position did you hold in that company?
A. Secretary.
Q. Do you remember the fact of a sale of a property, 

goods, chattels, machinery, &c., by the Preserving Company 
to the Food Company ?

A. I do; yes, sir.
Q. Were you familiar with that transaction ?
A. Not entirely; but in some respects I was. 30
Q. Among the goods and chattels and personal property 

jhiis transferred by the Preserving Company to the Food 
ompany, were there any cases o f tomato soup?
A. Yes, sir, there were.
Q* About how many ?

As near as I can tell about 20,000 cases we had in stock 
at that time. ., VT;"" ' "

16
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Q. They were included in the sale ?
A. Yes, sir.
Q. Were they transferred to the new company along with 

the other property of the old company ?
A. Yes, sir.
O. How was that tomato soup put up ; what kind o f pack-

age, what shape and form?
A . They were put up in one-pound tins, four dozen to the 

case.
i o  Q. And then four dozen packed in a wooden box?

A. Four dozen one-pound tins, a case of soup, packed in a 
case.

Q. And there were 10,000 cases of that kind?
A. I said in the neighborhood of 20,000, about 20,000 

cases.
Q. 20,000 cases, or cans ?
A. 20,000 cases—4 dozen to the case.
O. When did you see those goods, if at all, or any of them, 

after the delivery by the Preserving Company to the Food 
20 Company ?

A, What do you mean?
Q. These cases of tomato soup, which were sold and de-

livered by the Preserving Company to the Food Company, 
when next did you see them?

A. In the warehouse, in Philadelphia, on Delaware avenue.
O. How soon was that after the sale ?
A. I can’t tell you just the day and date; that was the time 

this transaction came up in regard to the mortgage. 11 1 
it was about a week or two before that.

30 Q. A  week or two before the discussion came up between 
these parties as to the force and effect of this mortgage-

A. Yes, sir.
Q. Did you recognize those cases of soup?
A. I did. , A
Q. Were they or not the same cases, or p a rt of the san 

lot, which was conveyed by the Preserving C om pan y 0 
Food Company?
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A. They were part of the lot that was conveyed to the 
Food Company.

Q. How long had you been connected with the Preserving 
Company?

A. Officially?
Q. Yes.
A. About a year.
0 . How long had you been associated with the parties who 

were operating that company in the manufacture of canned 
goods? /  io

A. About all my life.
0 . And that would run back how many years ?
A. Well, from recollection, I would not want to say more 

than 25; I am 36 years old now.
Q. This tomato soup, from what is it made?
A. It is made of tomatoes, crushed and condensed.
Q. And during what season of the year is it made ?
A. It is made—-generally start in July and run on until 

about the 6th of October.
Q. Then was the season for manufacturing tomatoes into 2,0 

tomato soup, at the time of this transfer, on September 20, 
about over; had you ceased making soup ?

A. This transfer occurred back sometime in March, when 
there were no tomatoes around, when no tomatoes could be 
put up.

By the Vice. Chancellor :

Q- What transaction ? 30
A. The removing of those cases over to the warehouse, 

t at was done somewhere back in the spring of the year.
Q- That was the spring following the sale to the Ander-

son Food Company ?
• It was after the Anderson Preserving Company sale to 

the Anderson Food Company.
Q- They sold in September?
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A. Yes, sir; and these goods were removed way back in 
April of this year.

Q. The following year?
A. Yes, sir; the following year.

Further direct.

Q. My question is, at the time of the sale and transfer by 
the Preserving Company to the Food Company, Septembei 

xo 19, was the manufacture of tomato soup from tomatoes prac-
tically over?

A. Practically over at that time; but sometimes it went 
into October. It was practically over in September.

Q. Were you able to recognize or identify the cases that 
you saw in the warehouse as being part of the cases that had 
been under your charge, or in the factory of the Preserving 
Company ?

A. Yes, sir ; I recognized them as being the cases that were 
in the factory.

2 0
Cross-examination.

By Judge Pancoast:

Q. You didn’t yourself see the delivery of any o f these 
goods ?

A. N o ; I did not.
Q. You didn’t see them when they were shipped in Cam 

den, nor when they were delivered in Philadelphia?
30 A. No, sir; I did not.

Q. After their shipment, did you go where these goo s 
were supposed to be, in this warehouse, more than once.

A. Only once.
Q. When was that?
A. They say that was just previous to that time; I 0311 

tell you the date.
Q. Who was with you?
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A. There was a party with me.
Q. Who?
A. A party went with me.
Q. Who?

Judge Gaskill: That is a confidential matter, and I submit 
that it is not material to this case.

The Vice Chancellor : In what way ?

Judge Gaskill: The gentleman secured access to the stock 
of the Philadelphia warehouse, and he did that by going to 
the person whose confidence he promised to keep, that he 
would not reveal how he got there. I do not see how the 
name of that person is material to this suit. It might an-
swer some ulterior purpose, and unless it is necessary to elu-
cidate some point to your Honor, I do not think it is mate-
rial.

Judge Pancoast : I have no ulterior purpose. I never heard 20 
rt suggested that the person with him was in confidential re-
lations with him in respect to this matter. He has under-
taken to prove his personal knowledge of the delivery of 20,- 
000 cases of tomato soup. I certainly have the right to cross - 
examine him in relation to everything that may throw light 
upon his knowledge of this transaction.

The \ice Chancellor: I do not see that I can deny the 
inquiry under cross-examination, because if the witness is 
esti ying falsely, or exaggerating his testimony, the person 30 
ĵth him might corroborate or contradict it. To refuse to 

a ow the name of that person to be disclosed is to refuse the 
er ŝ e an opportunity to produce him here in regard to 

is ransaction. In the absence of any apparent reason why 
e witness should not be permitted to answer, I think it is 
1 m the line of proper cross-examination. A witness who 
s 1 es to any incident, which he narrates, may, on cross™.

*7
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examination, be properly asked as to whether any other per-
son knew the facts, and if so, the place where the person may 
be found, for the purpose of bringing him here and showing 
whether the witness’ statement is true or false. I think it is 
within the line of cross-examination. Answer the question.

A. I can’t tell you the last name; his first name is Ed,of
Bonstadt & Co. I

Q. Had you met this person and arranged with him to go
and see these goods?

io  A. I asked him whether he was going down to the ware-
house, and went along with him on another matter, in regar 1 
to some peas, and when I was there I saw .these hoo s.  ̂

Q . You arranged with him, then, to go to this warehouse' 

A. I went with him to the warehouse; yes.
Q .'Y ou  arranged to go with him to the warehouse. 1 
A. There was no arrangement, no; I simply went over9 

there and he was going down, and I went with him.
Q. That was all the arrangement between you.
A. That is all the arrangement that was made bet^een̂ | I 

2o  Q. How was there any matter of confidence in t m . 
would oblige you not to reveal his name or identity- 

A. I can’t tell you any more than that. I didn 
tell the man’s name— not that I care anything about i •

Q. Did he go and look at those cases of tomato s P ^

A. I don’t know that he looked at them ; he went down o 
another purpose, something in reference to some PedS 

Q. I ask you whether he looked at these cases
soup in question ? ,, not help

30 A. Yes, he saw the tomato soup in question; coi
seeing that. , .

Q. But he didn’t go there purposely to look a ^
A. Not purposely, n o ; he went there purpose y on ^

business; they have goods stored there in t is sa 
house and he went down to look at those goo s. ^

Q. Where were these goods that you saw, whic ^
to be the goods which were formerly owned b> e 
ing Company?
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A. There were'some on the first floor, right in front of the 
door, covered with a blanket, sort of a canvas arrangement; 
that was on the first floor. Then there were some piled up-
stairs in the second story, the balance of them; there were 
two piles upstairs and one pile downstairs.

Q. Did you examine them so as to be able to identify them 
as the particular goods manufactured by the Preserving 
Company and transferred to the Food Company?

A. The names on the cases.
Q. Answer the question. Did you examine them? io
A. I examined them; yes, sir.
Q. How' many did you examine ?
A. Well, I could not examine them all, they were piled in 

such shape, but I counted as many as I could count, nearly 
3400 cases.

Q. Did you count each individual case ?
A. I could not very well do that on account of the way they 

were piled; they were piled in such way that you could not 
count them without getting on some barrels and pulling them 
away. 20

Q. How did you estimate them ?
A. By the number of rows, height, and the number of rows 

deep.
Q. Was there any other person there present f 
A. No, sir.
Q. Wait until I finish the question.
A. Pardon me.
Q. Who helped you to identify them?
A. No one else; no, sir.
Q. Who let you into this warehouse ? 3°
A. I walked in myself with this gentleman.
Q- You went in and were shown around by the superin-

tendent, or person in charge ?
A. No. 1
Q. Did you see the superintendent, or person in charge?
A. No, sir.
Q. How are you able to tell that these cases that you saw



68

were the cases that were transferred and conveyed by the 
Preserving Company to the Food Company ?

A. No more than by the style of package; I could not tell 
any further than the style of package and the name on the 
case, and the quality— not quality, but the variety of the soups 
in the case.

Q. That variety of soup was made and packed in that way 
in the course of the company’s business ?

A. Yes, sir. 
io  Q. Always?

A. Yes, sir.
Q. You don’t know whether these cases were packed be-

fore or after the transfer, do you, personally ?
A. They were packed before, as I understood it.
Q. But personally you had no knowledge?
A. Personally after the transfer was made; I know noth-

ing of the transfer after that.
Q. The question addressed to you is with relation to these 

goods which were there before you in the Warehouse Com- 
20 pany’s storehouse; do you know whether the goods whidi 

you there saw were packed before the transfer by the An-
derson Preserve Company to the Anderson Food Company, 
or after the transfer?

A. Before.
Q. How do you know that personally ?
A. I can’t say they were packed before or after exactly, 

after the transfer was made.
Q. You don’t know, then, of your own personal knowl-

edge ?
30 A. I have no personal knowledge of that, whether they 

were packed before or after.
Q. That is all I ask you.

Re-direct.

Q. Whose name was on these cases ?
A. Anderson Preserving Company, Anderson Soups.
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Q. Not Anderson Food Company ?
A. No, sir; Anderson Preserving Company.
Q. In the pile of boxes or cases that you saw there, did you 

see any with the name of the Anderson Food Company ?
A. I did not.
Q. How did the name or label on some of these cases com-

pare with that which had been used previously by the Pre-
serving Company ?

A. Identically the same.
Re-cross.
Q. Do you know when the label was changed from the 

Anderson Preserve Company to the Anderson Food Com-
pany?

A. No, sir; I do not.

Abr aham Ander so n, sworn for complainant. 

Direct examination.

%  Judge Gaskill :

Q- You live in the city of Camden?
A. Ido.
Q- And have lived here for how many years ?
A. About 45 years, I guess.
Q- What is your business ?
q  ^reserver o f  fruits, vegetables. 3Q
y. Are you now engaged in that business ?
A- t am not,

in ^0U cease having an active interest or part
™  manufacture of these goods ?

Food C ^me  ̂ *ransferred the business over to the 
1901 °mpany> and that was the 20th day o f September,

18
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Q. Prior to that time, how long had you been engaged in 
that business ?

A. Well, I should think thirty years.
Q. How long had you been conducting that business un-

der the name of the Anderson Preserving Company ?
A. About 13 or 14 years.
Q. The Anderson Preserving Company was a corporation 

taking over the business that you had heretofore conducted 
in your own name, was it not?

A. No ; it was conducted by Knowles & Anderson.
Q. That is to say, there was a partnership o f  which you 

were a member prior to the organization of this preserving 
company ?

A. Yes, sir. f
Q. During the 13 years of the Preserving Com pany’s ac-

tive business what position did you hold?
A. As president of the company.
Q. State whether or not you were actively engaged m 

managing the business of the company ?
A. I was.
Q. Acquainted with all of its details?
r \ , a cun.
Q. During the 13 years of the business of the Anderso 

Preserving Company, was it any part of the ordinary  ̂
ness of the company to store its manufactured products an. 
pledge it for loans of money ?

A. We preserved fruits, vegetables of various ki 
Q. Just name the fruits.
A. We put up strawberries, raspberries, 

peaches, and most all the line of fruits, vegetables. 
Q. What vegetables ?

A. I am

A. No, sir.
Q. What did you preserve— 1

A. Tomatoes, sweet potatoes, pumpkins. 
Q. You did a general preserving busineb u s in e s s , packing 'n ^

cans mostly ?
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A. Tin cans, and making preserves in bulk and barrel.
Q. Among other things, did you manufacture tomato 

soups ?
A. The Anderson Preserving Company?
Q. Yes.
A. Yes.
Q. Was there any of that soup on hand at the time of the 

sale by the Anderson Preserving Company to the Anderson 
Food Company ?

A. Yes. xo
Q. Do you know about how much ?
A. I could not tell you just about how- many cases, but 

there was around about $60,000 worth of tomato soups piled 
up there in the factory when we turned the business over to 
the Anderson Food Company..

Q. At that time was there any tomato soup or any of your 
products at all on storage except in your warehouse, in Cam-
den?

A. Of tomato soups ? Y es, we had previously stored soups 
and jams, t think there were some in the West to accom-
modate our trade there ; wr-e had some storehouses.

Q. They were in your own storehouses ?
A. Yes, sir.
Q. Buildings that you rented?
A. Yes, sir ; we rented for storage there.
Q- How many years had you thus stored your own goods 

in your own storehouses for the accommodation of your 
trade, other than in the city of Camden?

A. About three or four years, probably longer.
Q- State whether or not experience proved that to be pro- 

ta le or unprofitable, and whether there w'as any change 
made in it before this transfer ?

A. It proved to be very unprofitable.
y. Was any change made in that practice prior to the 

paTy p61" r̂0m Preserying Company to the Food Com-

A. Yes.
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Q. What was the change ?
A. The change was, we sold the major part of the goods 

to the stores and closed several of the accounts up.
Q. That is, you were closing out these warehouses out-

side of Camden previous to this sale?
A. Y es; we closed them as far as we could.
Q. What was the reason for that ?
A. Closing them out?
Q. Yes.

io  A. We wanted to concentrate our capital; we had it too 
much scattered over the country, and the other reason was 
that the trade, while these goods were stored there for their 
accommodation, they would not buy in carload lots.

Q. How would they buy ?
A. Buy 5 or io  cases, as they wanted them, take them out 

of the storehouse, and we were not selling them any goods 
on that account.

Q. Was there the same incentive on their part to sell your 
goods when they could get 5 or 10 cases from ware5

20 house as there was when they bought direct in carload lots
A. No, there was not.
Q. Did that affect to any extent the amount of sales you 

were making?

Objected to as immaterial.

(Question withdrawn.)

30 Q- Now, I repeat the question which I asked some time 
ago, and which was held in obeyance: During the 13 yea ̂  
that the business was carried on by the Anderson Preserving 
Company, and prior thereto while it was carried on by 
firm, were any of your goods stored in other States than 
Jersey in warehouses other than those which you yourse 
rented and controlled ?

A. No, sir.
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Q. Were any of the goods stored by the Preserving Com-
pany, or the firm that preceded it, in your own storehouses 
made the object upon which loans were had; did you ever 
pledge these goods for loans ?

A. We never did.
Q. Do you know who the president of the new’ company 

is?
A. I understand Mr. John T. Cox.
Q. Mr. John T. Cox is the person who entered into the 

agreement with you that is referred to in the pleadings in io  
this case ?

A. Yes, sir.
Q. Prior to the organization of this new company, the 

Food Company, had John T. Cox been connected with the 
old company, the Preserving Company ?

A. Yes, sir.
Q. For how long ?
A. For 13 years, when the company was first organized.
Q. Was he acquainted with the manner in which the old 

company transacted its business, with respect to the storage 20 
of these goods ?

A. Yes, sir.
Q- And as to whether or not loans were obtained upon 

them?
A. Yes, sir.
Q- Did he have that knowledge prior to the sale from the 

Preserving Company to the Food Company ?
A-Yes, sir. *

a-jP * ^me ^lese goods qf yours were on storage in 
1 * ^ aces’ w^° Pa^  the storage and insurance ?

• he Anderson Preserving Company.
W- Another matter to which I wish to return, what is the 

eason for packing tomato soup ?
of ¿ W *  a11 the way from the middle of July to the first 

*1 { ? aĉ  "0U Packed any tomato soup in the fall of 1001,
the that this sale was made?

J9

30
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A. Oh, yes.
Q. At the time of this sale please state whether or not you 

had completed that work for that season?
A. We thought we had. We didn’t intend to pack any-

more tomato soup ; we got all the stock we thought we need-
ed at that time.

Q. State whether or not the Preserving Company had actu-
ally stopped the packing of tomato soup at th e  tim e of this 
sale and transfer?

xo A. I could not say that. I was laid up quite a little while 
before that. .

Q. You were ill, were you?
A. Yes, sir.
Q. How long had you been ill ?
A .  Well, I had been on and off about the su m m er, but 1 

was about the factory.
Q . With respect to the manufactured products which you 

had on storage in this city, I ask you whether or not it ha 
ever been the practice of your company and the firm that

2 0  preceded the Preserving Company to put those goods up 
a pledge in this city?

A. No, sir.

Cross-examination.

By Judge Pancoast:

Q. Were there other goods stored in these W estern  store-
houses which contained your goods ?

30 A. I don’t know, sir. ,
Q. What was it you rented in the storage of your g
A. Regular storehouses.
Q. Did you rent the whole storehouse?
A. No.
Q. What did you rent?
A. Rented the storage of those goods; that is, we pu j  

goods in there and paid so much a case for the goo  s, w
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three, or three o r  fo u r  c a r s  o f  g o o d s  in  th e  W e s t e r n  s t o r e -

houses. I  d o n ’t know", p e r h a p s  t h e r e  m ig h t  h a v e  b e e n  s o m e  

storehouse, I  h a v e  n o  k n o w le d g e  o f  it , t h a t  w e  d id  re n t .

Further c ro ss.

Q. N am e som e o f  th o se  s t o r e h o u s e s .

A. M r. C o x  ca n  te ll y o u  m o r e  a b o u t  t h a t  th a n  I  c a n .

Q. N am e som e o f  th o se  s t o r e h o u s e s .

A . T h ey  a re  in  M in n e a p o lis .  i o

Q. N am e som e o f  th e  s t o r e h o u s e s  in  M in n e a p o l is ?

A . F a rr in g to n  &  C o m p a n y , t h e y  w e r e  a  g r o c e r y  c o n c e r n , 

they had a  s t o r e h o u s e ; w e  h a d  s o m e  g o o d s  in  t h e r e , b u t  I  

can t tell y o u  th e  n a m e s  n o w , b e c a u s e  it  h a s  b e e n  q u ite  a  

while and I  d o n ’t re m e m b e r . M r .  V .  S .  A n d e r s o n  a n d  M r .

John C ox h ave  fu ll  c h a r g e  o f  t h a t  b u s in e s s .

B y the V ic e  C h a n c e l lo r :

Q. T h e  sam e M r . C o x  y o u  p r e v io u s l y  m e n t io n e d ?  2 0
A . Y e s , s ir .

Further c ro ss.

Q. T h en  y o u  h a v e  v e r y  l i t t le  p e r s o n a l  k n o w le d g e  r e la t iv e  
to these sto re h o u se s  ?

A . N o, I  w a s  n e v e r  in  th e m  a n d  I  d o n ’t  k n o w . I  k n e w  

the nam es p ro b a b ly  a t  th e  t im e — t h a t  is ,  th e  o w n e r s — t h e y  

were a sto reh o u se  c o m p a n y , b u t  I  d o n ’t  ju s t  r e c o lle c t  n o w .

Q- T h ese  w a re h o u s e s , th e n , w e r e  o w n e d  b y  th e  w a r e h o u s e  3 0

A . Y e s , s i r ; I  th in k  so . M r .  V .  S .  A n d e r s o n  w i l l  te l l  y o u  
all about it.

Q- A n d  y o u  w o u ld  p a y  f o r  th e  p r iv i le g e  o f  s t o r in g  in  th o s e  
storehouses ?

A- Y e s , sir .

Q- A n d  y o u  d id  th a t  f o r  s e v e r a l  y e a r s  in  s u c c e s s io n  ?
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A .  Y e s  ; t h r e e  o r  f o u r  y e a r s ,  I  th in k .

Q . U s e d  it  a s  a  m e a n s  o f  d i s p o s in g  o f  y o u r  sto ck ?

A .  Y e s ,  s ir .

Q . B y  s e n d in g  y o u r  m a n u fa c t u r e d  s to c k  o u t  o f  N ew  Jer-
s e y  in to  th e s e  s t o r e h o u s e s  ?

A .  T o  a c c o m m o d a t e  o u r  W e s t e r n  c u s to m e r s .

Q . A n d  y o u  w o u ld  k e e p  y o u r  g o o d s  so  s to re d  fo r  months 
a t  a  t im e  in  th e se  s t o r e h o u s e s  b e f o r e  t h e y  w e re  disposed of, 
d id n ’t  y o u ?  

i o  A .  Y e s .

Q . N o w ,  d id  y o u  e v e r  h y p o t h ic a t e , o r  p le d g e , or mort-
g a g e  a n y  o f  y o u r  s t o c k  o f  g o o d s  d u r in g  y o u r  co u rse  o f busi-
n e s s , c i t h e r  h e r e  in  N e w  J e r s e y  o r  e ls ç w h e r e ?

A .  N o ,  s ir .

Q . N e v e r  in  a n y  s in g le  in s ta n c e  ?

A .  N o  ; n o t  o u r  l in e  o f  m a n u fa c t u r e d  g o o d s .

B y  th e  V i c e  C h a n c e l lo r  : %
Q . W h e n  y o u  s h ip p e d  th e se  g o o d s  to  th é  W e s te ra  store-

h o u s e s  t h e y  w e r e  a l l  c o m p le te  in  th e  p a c k in g ,  n o t o n ly  in the 
2 0  in d iv id u a l  c a s e , b u t  a ls o  in  th e  w o o d e n  c a s e  ?

A .  Y e s ,  s ir .

Q . D id  y o u  g e t  f r o m  th e  s t o r e h o u s e s  to  w h ich  you sent 

th e  g o o d s  a n y t h in g  to  s h o w  t h a t  th e  s to re h o u se  h ad  received 

th e  g o o d s  ?

A .  W e  h a d  s t o r e h o u s e  re c e ip t s .

Q. D id  t h a t  e x p r e s s  o n  th e  fa c e  o f  th e  re c e ip t  the quantity 
o f  g o o d s  y o u  h a d  d e p o s ite d  w it h  th e m  ?

A .  Y e s ,  s ir .

Q . D id  y o u  e v e r  t a k e  t h o s e  s t o r e h o u s e  receipts in 
? o  c o u r s e  o f  y o u r  b u s in e s s ,  a p p e n d  th e m  to  a  n o te  a n d  take them 

to  th e  b a n k  a n d  o b t a in  a  lo a n ?

A .  N o  ; w e  n e v e r  d id .

Q . E i t h e r  h e r e  o r  in  th e  W e s t ?

A .  N o ,  s ir .

Q . W e r e  n o t  th e  g o o d s  t h a t  w e r e  s to re d  in  the Western 

s t o r e h o u s e s  s t o r e d  in  y o u r  n a m e , o r  in  th e  n a m e  o f  an agem 
o n  th e  s p o t ?
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A. I think som e o f  th e m  w e r e  s t o r e d  in  th e  n a m e  o f  o u r  

agent.

Q. W hen th e y  w e r e  s t o r e d  in  th e  n a m e  o f  th e  a g e n t ,  th e  

warehouse receip t w e n t  to  h im , o t h e r w is e  h o w  c o u ld  h e  d r a w  

the goods w hen th e  s a le  t im e  c a m e  ?

A. W ell, as a  ru le , I  t h in k  h e  d id  in  t h a t  c a s e , w h e r e  th e y  

were stored in th e n a m e  o f  o u r  a g e n t ,  t h e y  h a d  c o n tro l .

Q. Do you k n o w  w h e t h e r  th e  a g e n t  w h o  h a d  c o n t r o l  o f  

the storage e ve r  u se d  th e  w a r e h o u s e  r e c e ip t s  f o r  th e  p u r p o s e  

of raising m o n ey o n  t h e m ?  1 0

A. H e n ever d id  th a t  I  k n o w  o f .

Further cro ss.

Q. W ere m ost o f  th e  g o o d s  s t o r e d  in  th e  n a m e  o f  y o u r  f o r - 

eign agent in  th e se  s t o r e h o u s e s ?

•A. R ea lly , Ju d g e ,  I  c a n ’ t a n s w e r  t h a t  q u e s t io n .

Q. A n sw e r to th e  b e s t  o f  y o u r  in fo r m a t io n , k n o w le d g e  a n d  
belief.

2 0

he V ice  C h a n c e llo r  : H e  s a y s  h e  h a s  n o t  th e  in f o r m a -
tion.

A. T h at p a rt  o f  th e  b u s in e s s  I  d id n ’t  t a k e  a n  a c t iv e  p a r t

"i- M y son an d  M r . J o h n  T .  C o x  d i d ;  t h e y  u n d e r s t a n d  a l l  
about it.

Q- Did yo u  e v e r , d u r in g  th e  c o u r s e  o f  y o u r  b u s in e s s ,  c o n -

*fn goods to a g e n ts  o u t  o f  th e  c i t y  to  s e l l  o n  c o m m is s io n  o r  
otherwise ?

A  Th
• ere w e re  g o o d s  c o n s ig n e d  o n  c o m m is s io n ; y e s .

to 11 ^  ^ 1CSe a £ e n t s to  w h o m  y o u  c o n s ig n e d  t h e s e  g o o d s  
e on co m m iss io n  e v e r  d r a w  o n  y o u  f o r  a d v a n c e s  b e f o r e  

e> so d the g o o d s  in  th e  c u s t o m a r y  w a y  o f  t r a d e  ?
A - N o, sir..

Q- N e v e r?

A . N o, sir.

30
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J u d g e  G a s k i l l : Y o u  m e a n  d id  h e  e v e r  d r a w  on the agents; 

y o u  w a n t  to  r e v e r s e  t h a t  q u e s t io n .

Q . Y e s ; d id  y o u  e v e r  d r a w  o n  th e  a g e n t s ?

A .  N o t  t h a t  I  r e m e m b e r .

Q . D id  a n y  o f  th e s e  a g e n t s  to  w h o m  y o u  consigned goods 

e v e r  m a k e  a n y  a d v a n c e s  to  y o u  b y  r e a s o n  o f  th e  fact that they 

h a d  y o u r  g o o d s  f o r  s a le ?

A .  N o ,  n o t  t h a t  I  a m  a w a r e  o f ; I  h a v e  n o  know ledge of it. 

1 0  Q . B u t  y o u  d id  c o n s ig n  m a n y  o f  th e  c a s e s  o f  goods that 

y o u  m a n u fa c t u r e d  to  s a le s  a g e n t s  o u t  o f  th e  S ta te ?

A .  T h e r e  w e r e  s o m e ; I  d o n ’t k n o w  h o w  m an y.

Q . A n d  w h e n  y o u  d id , t h o s e  a g e n t s  s o ld  th e  goods out of 

th e  S t a t e  a n d  re m it t e d  th e  m o n e y  ?

A .  A s  f a r  a s  I  k n o w .
Q . Y o u  h a d  o c c a s io n  to  b o r r o w  m o n e y  fro m  time to time 

to  u s e  in  y o u r  b u s in e s s ,  d id n ’t  y o u  ?

A .  Y e s ,  s ir .
Q . D id n ’t  y o u  e v e r  b o r r o w  m o n e y  o n  th e  credit of the 

2 0  g o o d s  y o u  h a d  m a n u f a c t u r e d ?

A .  I  d id  n o t , o r  w e  d id  n o t .

Q . O n  w h o s e  c r e d it  d id  y o u  b o r r o w  m o n e y  ?

A .  O n  m y  o w n  c r e d it .
Q .  Y o u  m e a n  b y  t h a t  o n  y o u r  o w n  p e rs o n a l credit, or on 

th e  c r e d it  o f  th e  c o m p a n y  ?
A .  O n  m y  c r e d i t ; I  g a v e  m y  n o te s  a n d  th ey  w ere en ors 

e d  b y  th e  c o m p a n y , m y  p e r s o n a l  n o te s .

Q . I n  l a r g e  a m o u n t s  ? |j
A .  Y e s ,  q u ite  l a r g e  a t  t im e s , e s p e c ia l ly  w h en  w e a 

3 °  th o s e  g o o d s  s t o r e d  o u t  in  th e  W e s t .

Q . I n  t h o s e  w a r e h o u s e s  ?

A .  Y e s .

Q . T h e n  it  w a s  n e c e s s a r y  to  b o r r o w  m o n e y ?

A .  Y e s ,  s ir .

Q . H o w  m u c h  w o u ld  y o u  b o r r o w  a t  t im e s  ?

A .  $ 5 ,0 0 0 ,  $ 1 0 ,0 0 0 ,  $ 2 0 ,0 0 0 , p e r h a p s .
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Q. So th at y o u  fo u n d  it  n e c e s s a r y  in  th e  c o u r s e  o f  y o u r  

business to b o rro w  m o n e y ?

A . Y e s , s i r ;  w e  a lw a y s  d is c o u n t e d  o u r  b il ls .

Q. T h at is a ll.

Voorhres S . Ander so n, sworn for the complainant.

Direct e x a m in a tio n . i o
B y Ju d g e  G a s k i l l : v

Q. W h ere d o  y o u  l iv e  ?

A . C am den, N .  J .

Q. H ow  o ld  a re  y o u  ?

A . I shall be 3 1  in  D e c e m b e r .

Q. A re  yo u  th e  so n  o f  th e  la s t  w it n e s s  ?

A . Y e s , s ir .

Q. W ere  y o u  co n n e c te d  w it h  th e  A n d e r s o n  P r e s e r v i n g  

Company at the tim e  th e  s a le  wra s  m a d e  to  th e  A n d e r s o n  F o o d  2 0  
Company ? .

A . Y e s , s ir .

Q. H ow  lo n g  h a d  y o u  b e e n  c o n n e c te d  w it h  th e  c o m p a n y  
in any cap ac ity  ?

A . A b ou t 6 y e a r s  a s  t r e a s u r e r ,  a n d  a b o u t  1 0  y e a r s  in  d i f -
ferent cap acities.

Q. S ix te e n  y e a r s  a ll t o g e t h e r ?

A . N o ; th e -6 y e a r s  a r e  in c lu d e d  in  t h e  1 0 .

Q- T e n  y e a rs  a ll to g e t h e r , a n d  6  o f  th e  1 0  y o u  w e r e  t r e a s -
urer o f the c o m p a n y  ? ~0

A . Y e s , s ir .

Q- W ere  y o u  t r e a s u r e r  a t  th e  t im e  th e  s a le  w a s  m a d e  ?
A . Y e s , s ir .

Q- W ere  y o u  fa m i l ia r  w it h  th e  s t o c k  o f  g o o d s  t h a t  w a s

on hand at the t im e  o f  th e  s a le ?
A . T o  a  v e r y  la r g e  e x t e n t .

' ^  ^a t (hd  th a t  s to c k  c o n s is t  o f  g e n e r a l l y  ?
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A .  I t  c o n s is te d  o f  f in is h e d  a n d  u n fin is h e d  g o o d s  in the 

fo r m  o f  f r u i t s ,  I  s u p p o s e ;  I  t h in k  s o m e  c a n n e d  sw eet pota-

to e s , k e tc h u p  in  b o t t le s  a n d  b u lk ,  a n d  s im i la r  g o o d s.

O . A m o n g  o t h e r  t h in g s ,  w e r e  th e r e  a n y  to m a to  soups pm 
u p  ?

A .  Y e s ,  s ir .

Q . A b o u t  h o w  m u c h  ?

A .  I  s h o u ld  s a y  a b o u t  b e t w e e n  1 7 ,0 0 0  a n d  19 ,0 0 0  cases.
Q . W h a t  b e c a m e  o f  t h a t  a t  th e  t im e  o f  th e  sale of the

1 0  p r o p e r t y  o f  th e  A n d e r s o n  P r e s e r v i n g  C o m p a n y  to the An-
d e r s o n  F o o d  C o m p a n y ?  .

A .  I t  w a s  in c lu d e d  in  th e  s a le .

Q . A n d  t r a n s f e r r e d  to  th e  n e w  c o m p a n y ?

A .  Y e s ,  s ir .

Q . S t a t e  w h e t h e r  o r  n o t  y o u  h a d  c e a s e d  manufacturing 
to m a to  s o u p  a t  th e  t im e  o f  th e  s a le  ?

A .  I  c o u ld  n o t  g i v e  y o u  th e  e x a c t  d a te  w h e n  w e  ceased on 
th e  to m a t o  s o u p , b u t  it  u s u a l ly  w a s  o v e r  a b o u t th e first or 
O c t o b e r , d e p e n d in g  o n  th e  s e a so n .

2 0  Q - T h i s  p a r t i c u l a r  s e a s o n  h a d  y o u  s to p p e d  operations m 
t h a t  d i r e c t io n ?

A .  N o t  y e t .

Q . H o w  m u c h  u n m a n u f a c t u r e d  s t o c k  w as th ere  on hand 
t h a t  y o u  c a n  t e l l ; w a s  it  m a d e  f r o m  f r e s h  to m ato es brougm 

in  b y  fa r m e r s  ?

A .  Y e s ,  s ir .

Q . T h e n  it  w a s  m a d e  f r o m  d a y  to  d a y  a s  the tomatoes 
c a m e  in  ?

A .  Y e s ,  s ir .

3 0  Q - T h e n  t h e r e  w a s  n o t  a n y  to m a t o  o r  s to c k  on hand as a 

m a t t e r  o f  c o u r s e ?

A . V e r y  f e w ; it  w a s  g e t t in g  to  th e  e n d  o f  the season.

B y  th e  V i c e  C h a n c e l lo r  :

Q . H o w  lo n g  is  th e  p r o c e s s  f r o m  th e  t im e  the tomatoes 
c o m e  in  th e  f a c t o r y  u n t il  t h e y  a r e  in  th e  c a n  in  the shape 0 

s o u p  ?
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A. F rom  the tim e  t h e y  e n t e r  th e  d o o r .

Q. From  the t im e  y o u  b e g in  m a n ip u la t in g  th e m , t h e y  

come in and w e  k n o w  t h e y  a r e  p e r i s h a b le  a r t i c l e s ; h o w  lo n g  

does it take to ru n  th e m  in to  a  c a n  ?

A. It depends u p o n  th e  s iz e  o f  th e  b a t c h — s a y ,  a  b a t c h  ' 

can be run th ro u g h  in  t h r e e  o r  f o u r  h o u r s .

Further d irect.

Q. Then the r a w  t o m a to  w o u ld  b e  m a n u fa c t u r e d  in to  i o  

soup the sam e d a y  th a t  it  a r r i v e d  a t  th e  f a c t o r y  ?

A . Y e s , sir .

Q. D u rin g  th e tim e  t h a t  y o u  w e r e  c o n n e c te d  w it h  th e  P r e -

serving C o m p an y , d id  y o u  h a v e  a n y  o f  y o u r  m a n u fa c t u r e d  

goods stored a n y w h e r e  o t h e r  t h a n  in  y o u r  w a r e h o u s e  o r  m a n -

ufactory here in  th e  c i t y  o f  C a m d e n  ?

A . Y e s , s ir .

Q. F o r  h o w  m a n y  y e a r s  h a d  y o u  b e e n  s t o r in g  g o o d s  e ls e -

where than at th e  f a c t o r y ,  in  C a m d e n ?

A . T h a t w a s  s ta r te d  b y  M r .  C o x ; h e  c a n  te l l  y o u  th e  e x a c t  g o  

date, but to m y k n o w le d g e , f o r  b e t w e e n  4  a n d  5 y e a r s ,  a n v -  
wav. |

Q. B e fo re  th e s a le  o f  th e  P r e s e r v i n g  C o m p a n y ’ s  p r o p e r t y  

to the F ood  C o m p a n y , h a d  t h a t  p r a c t ic e  b e e n  d is c o n t in u e d  ?

• W e w e re  a t te m p t in g  to  d o  a w a y  w it h  i t ; y e s .

Q. T o  w h a t e x te n t  h a d  y o u  s u c c e e d e d .

A . Y o u  m ean  th e  a m o u n t  o f  m o n e y  o r  th e  n u m b e r  o f  
goods ? -

Q- B o th , an d  th e  p la c e s  t h a t  y o u  c lo s e d  u p , h o w  m u c h  h a d  

\ou on sto ra g e  a t th e  t im e  y o u  m a d e  th e  c h a n g e  in  th e  m e th -  3 0

’ 1111 m oney  a n d  in  g o o d s , a s  n e a r  a s  y o u  c a n  te l l  ? 

thou  ̂ | ^ nk  so n ie w h e r e  b e t w e e n  t w e n t y  a n d  t w e n t y - f iv e

Q- D o llars w o rth  ?
A- Y e s , s ir .

Q- W h ere w e re  th e se  s t o r e d  ?

In se ve ra l w a r e h o u s e s  in  th e  W e s t  a n d  in  th e  S o u t h .
21
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Q . N a m e  th e  p la c e s .

A .  D e s  M o in e s ,  O m a h a , K a n s a s  C i t y  a n d  som e goods in 

D a l la s ,  T e x a s .

Q . W h o  c lo s e d  o u t  t h a t  p a r t  o f  y o u r  b u s in e s s  fo r  the Pre-

s e r v in g  C o m p a n y ?

M r .  B e l d o n : O b je c t e d  to . H e  d id n ’t  s a y  th ey  were dos-

e d  o u t .

Q . S o  f a r  a s  t h e y  w e r e  a t t e m p t in g  to  c lo s e  o u t ?
io

T h e  V ic e  C h a n c e l l o r : T h e  q u e s t io n  is , w h o  had supervi-
s io n  o f  t h a t  p a r t  o f  th e  b u s in e s s ?

A .  I  m a d e  a  t r ip  W e s t  f o r  t h a t  p u r p o s e .

• Q . Y o u  d id  it  y o u r s e l f ,  p e r s o n a l l y ?

A .  Y e s ,  s ir .
Q . H o w  m u c h  o f  t h a t  b u s in e s s  h a d  y o u  c lo sed  out before 

th e  s a le  a n d  t r a n s f e r  to  th e  F o o d  C o m p a n y  ?

A . I d o n ’t t h in k  I c a n  g i v e  y o u  t h a t  w ith in  a reasonable
2 0  a m o u n t .

Q . A p p r o x im a t e ly .

A .  W h e n  w e  r e d u c e d  th e  o r ig in a l  s t o r a g e ?

Q . Y e s .

A .  O h , p o s s ib ly  1 5 ,0 0 0 .
Q . W h e n  w a s  t h a t  d o n e ; h o w  lo n g  b e fo r e  th is sale to t e 

F o o d  C o m p a n y ?
A .  T h a t  w a s  d o n e  in  th e  e a r ly  s p r in g  o r  w in ter of I901*

Q . P r e c e d in g  th e  S e p t e m b e r  w h e n  th e  sa le  w as  made.

A .  Y e s .

3 °  Q . W h y  w a s  t h a t  d o n e ?

A .  S e v e r a l  r e a s o n s .

M r .  B e l d o n : W h y  t h a t  w a s  d o n e  m a k e s  no  difference *  

th is  c a s e .

T h e  V i c e  C h a n c e l lo r :  T h e  te s t im o n y  a s  to  the manner ° 
c o n d u c t in g  th e  b u s in e s s  is  p e r t in e n t  t o  s h o w  the or
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course of trade as a fact. I do not see the pertinence of 
statements of the reasons which influenced the parties en-
gaged to take that course.

Judge Gaskill: Our purpose is to show that this storage 
of goods was not part of the ordinary transactions of such 
concerns as this, and that it does not pay to store goods for 
the reasons given by Abraham Anderson.

The Vice Chancellor: So far as it is attempted to show' 
that the transaction was no part o f the ordinary business of 
the concern, it may be admissible, but that is not what is 
presently asked or objected to. The objection is that the 
question put seeks to prove not what was the ordinary busi-
ness, but what were the reasons why certain parts of the busi-
ness, which had theretofore been conducted in a certain man-
ner, had been abandoned. I do not think it makes any dif-
ference what the reasons were. It may have been mistaken-
ly done or wisely done; I cannot enter into that question. 
When the witness testifies to show what was the ordinary and 
usual course of the business of the concern, he is testifying 
to the point in issue; but where he attempts to show the rea-
sons why the course in question was abandoned, I do not 
think it has anything to do with this case. The question is 
objectionable as framed, but I do not intend to exclude testi- 
mony which goes to show what was the actual conduct of 
the business.

Q- Prior to this experiment of establishing depots at dif- 
crent points for the sale of your product, how many years, 

to your knowledge, has the business been carried on before 
such practice was instituted ?

• If I am correct in saying that we operated this ware- 
ouse for from four to five years, and if I have been in the

concern since 1892, it must necessarily be for about five 
years.

Q- Five years previous to the time that this experiment 
Was tried?

A.. Yes.

10

20

30
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Mr. Beldon: Objected to. I do not think it is fair for 
counsel to put the word “ experiment” into the mouth of the 
witness.

The Vice Chancellor: I do not think there is any advan-
tage in using a phrase which the witness does not give.

Q .  Now, Mr. Anderson, at the time of this sale, were you 
engaged in trying to close out the remaining g o o d s  on stor-

10 age that you had not been able to close out in your trip 
through the West in the winter and spring of 1901 ?
. A. Yes, sir.
. Q. As near as you can tell, Mr. Anderson, in order to re 
move any misapprehension, state how much remained in 
warehouses outside of New Jersey at the time o f  the sale by 
the Preserving Company to the Food Company.

A. If my memory serves me, I think I said in round num-
bers $25,000.

Q. That much left?
20 A. Yes, sir.

Q. And why was it that hadn’t been closed out ?
A. Unless the concern is willing to sacrifice the goods and 

sell them for cost, or less than cost; it is not an easy matter 
to unload several thousand dollars’ worth of goods in a ware-
house.

Q. Was that the only reason, the desire to avoid  a sacn 
fice, that the goods in the other warehouses in States ou 
side of New Jersey had not been closed out?

3° Objected to as incompetent.

The Vice Chancellor: The question is within a former ru 
ing. The underlying reasons which affected the company 
action are not proper matters of inquiry here. This line #  
tends to matters which are too remote from the issues -c 
on trial.
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Q. Who made the arrangement for the storage of these 
goods out of the State— which member of your company?

A. Before Mr. Cox went out of the concern it was mostly 
in his charge; while during the.winter months, January and 
February, I would go to the various warehouses to investi-
gate and examine the goods, so that it really was between the 
two of us, the supervision.

Q. Now, tell the Court, if you please, the nature of these 
places where your goods were stored, and how they were 
stored there. IO

A. Well, in Des Moines, it was the White Line Transfer 
Company.

Q. What were they ?
A. They owned a storehouse in which we, of course, stor-

ed some of our goods.
Q. How did you store goods there; did you rent the 

space ?
A. So much a case, so much a package.
Q. That is, you paid rental according to the number of 

cases you had on storage ? 20
A. I did.
Q. Were they deposited with them as a pledge for the« 

money loaned?
A. No, sir. - .
Q. Were any of these goods in any of the storehouses out

o New Jersey, or in New' Jersey, pledged for a loan to the 
company ?

A. Not while I was with the concern.
Q- And for the last six years as its treasurer, you had an
innate knowledge of its financial transactions ? 30
A- Yes, sir. J
Q- Y ho paid the rent of these various storehouses ?
n i /16 ^ n(̂ erson Preserving Company.

Who paid the insurance?
• The same company.

Q- In whose name were the goods stored?
°w, that will have to be answered this way, for a

2 2
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time some of the goods were under— you might say the su-
pervision of one or two of our agents ; naturally the trade in 
any particular city would want the goods within a few hours' 
time of the ordering, consequently there could be no system 
or arrangement whereby we could give authority on each lot 
of goods to be withdrawn, and, therefore, in som e instances, 
the respective agents would release the goods, but the re-
ceipts would come to us in terms, and we had a book show-
ing the amount of the goods in that warehouse according to 
the proprietor of that warehouse reporting each  month, and 
we had our regular warehouse book, and deducted the 
amount withdrawn and sent invoices of the am ou n t of goods 
to the various parties.

Q. Did you ever use these warehouse receipts for the pur-
pose of borrowing money on them?

A. No, sir.
Q. Or for attaching them to any note of the company to 

borrow money upon?
A. No, sir.
Q. Were all of the goods in these various warehouses de-

posited in the name of an agent, as you have just describe, 
or were some in your own name?

A. I didn’t finish the other.
Q. Please finish it.
A. We found that it was not at all advisable, and was not 

exactly correct business to allow these goods to be in t j 
position, so when we attempted to get all these g00^8 
would learn these various facts on my trip, so w e attempe 
to get the goods in the name of the concern, also the insu 
ance in the name of the concern.

Q. That is, the Preserving Company ? ,
A. Yes, sir; and do away with the few agents that we 

in that way, and to do away with giving them authori) 
draw goods.

(Previous question repeated as follows) :
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Q. Were all goods in these various warehouses deposited 
in the name of an agent, as you have just described, or were 
some in your own name ?

A. Most of them in our own name.
Q. Now, you say a few in the name of agents ; can you tell 

us exactly how many were thus stored, and the names of the 
agents ?

A. No, sir.

C ro ss-ex am in atio n . i  o

By Judge Pancoast:

Q. Did these agents have these goods in charge in their 
name?

A. In one or two instances, they did.
Q. How were these goods put in the agent’s name; merelv 

by consignment, or by bill of sale, or how?
A. The goods were shipped to the warehouse, and I take, 

for instance, the Des Moines warehouse, and we were given 20 
a receipt for the goods upon their arrival, and the ware-
house in the usual manner, just as they treated all goods, had 
the authority to deliver to the jobbers and other customers 
of ours in the respective cities; and they would forward us a 
receipt, or forward, rather—what do you call it ? not an in-
voice a statement of the goods withdrawn, from which we 
would make an invoice and charge to the concern who would 
receive the goods.,

%  Judge Gaskill: 30

Q- A voucher ?
A. Yes, sir.
Further cross.
Q- Then you in reality consigned these goods to the ware-

house men?
A. No.
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By the Vice Chancellor :

Q. You did in the sense that you consigned them to him 
for custody, and not for sale ?

A* All I know is the custom of the warehouse.

Further cross.

Q. You consigned these goods to the warehouse man and 
io  gave him control of it. You have already said th a t  the goods 

could not be released without his authority ?
A .  The authority of the warehouse together w ith  the au-

thority given to the respective jobbers who buy th e  goods.
Q. Suppose you shipped a lot of goods to a warehouse 

man by the name of A ; you would get something to show 
that this warehouse man had received those goods?

A. Yes, sir.
Q. Suppose you got a purchaser for these goods; how 

would that purchaser get these goods from that warehouse 

go man A, whose receipt you held?
A. They would in many instances call for the goods, and 

being old customers of ours, the goods would be given up.

By the Vice Chancellor:

Q. But you holding an outstanding receipt specifying the 
number of goods they held ?

A. Yes, sir.
Q. How did the warehouse man protect himself against 

^o receipt for the whole number?
A. I can’t tell you.

Further cross.

Q. In what particular instance did the agents insure these 
goods in their own name; were these particular goods coi 
signed to these particular agents, or were they consigned to 
the warehouse man?
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A. They were in most cases consigned to the warehouse, 
and in that case the insurance policy was made payable to 
us, or if not, then the goods were insured by the warehouse 
people as a whole, and we paid our insurance monthly.

Q. Now, these different warehouses that you patronized 
were in those sections of the country where you sold most 
of your goods, nearest your customers ?

A. Yes, sir.- ;t
Q. Give us a list of these warehouses, as near as you can.
A. At any particular time or any particular date? io
Q. Well, generally, you patronize the same warehouses?

The Vice Chancellor: Say, the sumrrfer of 1901.

A. We had a very few goods at Minneapolis ; we had some 
at Des Moines, some at Omaha and some in Dallas, Texas, 
and some in Houston, I think, or Galveston. Kansas City ;
I think that is about all.

Q. Any in Kansas City, San Francisco?
A. I can’t remember. 20
Q. New Orleans?
A. I can’t remember.
Q- Butte ?
A. I can’t remember that.
Q. Colorado? s
A- I don’t think we had.
Q- Trinidad?

| A. You are talking about storage now ?
| Q- Yes; did you. have any in Trinidad, Colorado ?
: A. I can’t remember. 20
. Q- New York City ? •

A. I can’t say.

rule u .̂ °W °̂n .̂ would these goods remain in storage, as a 
an l 1 f* jOU dipped to the neighborhood of your customers 
^lodged m these warehouses?
they w°me° f ^00<̂ s w°uld not remain very long, because 

saleable, others would remain probably several 
22 \ - V  ' ■ ■  ' V-- '  I I I :
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months. The stock would be replenished, when it would get 
low, of any particular variety of goods.

Q. Was it desirable to dispose of these goods quickly, or
otherwise ?

A. When?
Q. At the time you manufactured them and sent them out 

to these warehouses?
A. Within a reasonable time.
Q. Do these goods deteriorate with age ? 

io  A. Some would and some would not.
Q. Do most of them?
A. Yes, sir; with age.
Q. The goods are never better than they are just after 

they are manufactured, such goods as you made, soups andi 
the like?

A. That is correct of most of them.
Q. They deteriorate with age?
A. To an extent;, yes.
Q. And it is always desirable to dispose of your product 

20 as quickly as .possible?
A. Yes.
Q. And you strive to do so in the course of your business, 

or did strive to do so in the course of your business
A. Yes.
Q. Usually, how long would you begin to ship them to c 

storehouse or attempt to dispose of them after they wer 
manufactured; say you had 20,000 or 30,000 cases of soÛ j 
for illustration; how long after you manufactured them an 
packed them would you hope to dispose of them ?

30 A. In the case of tomato soups, if you refer to that, ^ 
naturally would want to unload as soon as possible, an 
would go—

Q. Why would you want to unload the tomato soup 
quickly as possible?

A. To make money, if we could.
Q. Any other reason? ■ -
A. We did not want to carry any goods over the 0 ow 

year.
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Q. That class of goods would deteriorate if carried for 
another year?

A. Not particularly as to the quality of the goods, but as 
to the general package.

Q. It would be less saleable ?
A. Yes, sir, ■*■
Q. So that good business practice required you to dispose 

of this class of goods shortly after they were manufactured.
A. Within a reasonable time.
Q. Usually, how long would they be in storage before you io  

would dispose of them?
A. That varies so greatly I don’t think I can give you the 

time.
Q. Can’t you give any idea at all how long these goods 

would remain in storage before you would dispose of them— 
in days, weeks, months or years ?

A. Some goods would probably go out immediately upon 
receipt to the warehouse, the demand would be so great for 
that particular variety, while other goods would probably not 
sell for three or four months. -20

Q. Well, as a rule, as nearly as you can state, how long 
would your goods remain in storage in these warehouses 
before you would dispose of them?

A. I can’t answer you, Judge.
Q- What use did you make of these storage warehouse re-

ceipts ?
A. Kept them in our safe.
Q. Where are these warehouse books, showing the busi-

ness that you did with these warehouses, the character and 
volume of it? 30

A. I don’t know.
Q. You did keep regular books of your warehouse busi-

ness, did you; didn’t you replenish these warehouses by new 
consignments in 1901 ?

A. I don’t remember.
Q- These books would show, would they not, these ware-

°use books, would they not ?
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A. Yes, sir,
Q. Have you any memory at all about it, or is your mem-

ory indefinite?
A. I can’t remember at all.
Q. When did Cox disconnect himself with your concern, 

prior to this sale and transfer?
A. In November, 1900.

Re-direct.

10 Q. Was your practice in sending goods to  warehouses, 
with respect to the manner in which they were stored , or in 
whose name they were stored, &c., a uniform p ra c t ic e , or did 
it differ in each individual case?

A. It was usually uniform.
Q. During the 4 or 5 years that you were s to r in g  goods 

elsewhere than in Camden, did you store any g o o d s  in Phil-
adelphia ?

A. I can’t remember.
Q. You can’t remember ever having stored any in Phila- 

20 delphia?
A. No, sir; not to my knowledge.
Q. That is all.

Judge Gaskill: That proves the matters co n ta in ed  in the 
bill originally filed, and with the matters they h a v e  admitted 
in the answer, and as to which we do not th in k  w e  have to 
offer proof. We rest.

Ch a r t s  W. W alt er s , sworn for defendant..

Direct examination.

By Mr. W oodhull:

Q. What is your business ?
A. Public accountant, auditor and accountant.
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Q. With whom ?
A. I am with the firm of John Heins & Co., of Philadel-

phia.
Q. How long have you been a public accountant ?
A. I have been with Mr. Heins about 15 years, and about 

3 years for myself, not quite 2% years.
Q. By reason of your experience are you conversant with 

the practice of storing goods in warehouses by manufactur-
ing concerns for the purpose of obtaining loans upon ware-
house receipts issued therefor ? IO

Mr. Gaskill: Objected to.

The Vice Chancellor: The question is as to the qualifica-
tion of the witness. I think it is admissible. He may an-
swer yes or no. I will admit the question.

A. I am.
Q. V' ill you state whether it is the ordinary practice for 

manufacturing concerns to consign their manufacturing 20 
pro uct to public warehouses to have issued thereon ware- 
ouse receipts for the purpose of obtaining loans by deposit-

ing the warehouse receipts as collateral ?

Ju d ge  G a s k i l l : Objected to. It is not shown that he is an 
Pert- In  the n e x t  place, I think his testimony is irrelevant 

with 1|T'nia :̂er̂ a^ Ur,less it is shown that he was acquainted 
I i - 6 ordinary business of this concern; in other words, 

iness”11 at construct*on ° f  this mortgage “ordinary bus- 
might af ^ 'CS to ordinary business of this concern. I 
ness a S°  Sâ   ̂ am entitled to cross-examine this wit- 
Furthe rt exPertness before he could give any opinion, 
l i m i t t T - qUeStion ^oes to business generally, and is not 
m,ted to this class of business.

T h  v
tipiy ,!°2 Chancellor: The questions, which seem to mul-

e-1‘ progress, I will take up in the order in which
24
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they should properly be considered. In the first place, as to 
the question whether this gentleman has been shown to be 
an expert upon the particular line of inquiry as to*which he 
is called upon to testify. I will hear defendant’s counsel on 
each question.

M r. W ood h u ll: I will ask some further questions first.

Q. Are you conversant in your experience with such stor- 
10 age by manufacturing concerns, or a like or similar kind, to 

this, preserving fruits and vegetables, and soups, the storage 
of their goods, or any canned goods, the storage of such 
goods and obtaining warehouse receipts thereon?

A . W e  examined the accounts—

Judge G askill: Answer yes or not.

The Vice Chancellor: Yes, you may answer that question
yes or no.

2 0  J
Q . Does your experience include that line of business or 

business of a similar kind ?
A . I have that experience in fruits, eggs, in storehouses, 

for loaning money on eggs, fruit, cold storage.

By the Vice Chancellor:

Q . The question is with relation to preserved goods a 

3 0  canned goods, soups and the like.
A . I could not say whether they were preserved go ^ 

they were all kinds of goods, both in cold storage an 
storage— accustomed to storage warehouses in issuing 

house receipts. . s
Q . Have you acquaintance with the conduct 0 u ^ 

by persons engaged in the canning business, as to issui 

ceipts and storage o f goods, &c.
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A. Not particularly as to the storage of canned goods, but 
as to the storage of other kinds of merchandise in other 
warehouses.

Further direct.

Q. You mean as to the manufactured product ?
A. Yes; raw material and goods of all kinds in storage.
Q. Manufactured goods of what kind ?
A. Well, manufactured leather goods, manufacture of raw io  

leather, manufactured leather, whiskey— I suppose you call 
that manufactured goods ?

Q. Anything else?
A. Wool would not be a manufactured goods; yarn, wool, 

a raw product, all kinds of produce.
Q. Produce of what kind ?
A. Eggs, largely; fruits, water melons, peaches, pears, 

cold storage.
Q. And upon these branches of business you have known 

of the storage of these products ? 20
j

Objected to as leading.

Q. State whether you have known of these loans you have 
spoken of on the storage of their goods and the issuing of 
warehouse receipts?

A. Known of money to.be loaned upon them ?
Q. Yes.
A. Very largely.
Q- Is it the ordinary practice ? 30
A. Yes, sir. I probably could better explain that by say- 

•ng that we audit the accounts of two National Banks in
iladelphia and two trust companies. I never made exam-

inations and I make them every quarter—but that I didn’t 
. lots of warehouse certificates for loans. I don’t know 
f at they were for canned goods, but goods of different 
kmds. I know one case—
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Judge Gaskill: Objected to as not responsive.

Q. State the instances.

The Vice Chancellor: I do not know whether the capacity 
of this witness as an expert has been properly established.

(At the request of the Vice Chancellor the stenographer 
read as follows: “Q. State whether you have known of

io  these loans you have spoken of on the storage of their, and 
the issuing of warehouse receipts, for money to be loaned 
upon them ? A. Y es; very largely.” )

The Vice Chancellor: I will hear argument whether or not 
this witness has shown to be an expert in the matter which is 
presently before me. The construction insisted upon by 
Judge Gaskill, for the complainant, is, that the right reserv-
ed in the chattel mortgage to the defendant company to con-
duct its ordinary business, and in so doing dispose of any oi 

20 the personal property mortgaged, allows such disposition 
only when made in accordance with the mode in which the 
business of the defendant company was conducted at the time 
the chattel mortgage was made. My impression is that as 
the defendant company had just started and had no estab-
lished mode, it would be difficult to say what was the ordi-
nary conduct of the business.

Judge Pancoast: My view of this proposition is, that it re-
lates to the ordinary conduct of the defendant’s own business 

30 in the future; having nothing at all to do with the mode of 
business in the past, nor with the methods pursued by other 
business companies. There is nothing in this provision that 
limits this company to pursue any particular business meth-
ods. It is open to pursue any ordinary business method 
which it may elect. If it pursues a line of business of an ex-
traordinary character unknown to modern business methods, 
then it would not come within the purview of this permis
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sion. I f  it is w ith in  the method that is ordinarily followed 
by business m en throughout the country, although not in 
this particular line of business, it is not an extraordinary 
business m ethod and the defendant has a right to pursue it.

The V ice Chancellor: I will leave the question open for 
discussion and hear you fully at the next meeting.

Adjourned until October 13, 1902, at 10 A. M.
10

2 0

30

25
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In Chancery of New Jersey.
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theretofore, and was at the time when the chattel mortgage 
was made, carried on upon the premises held by the defend • 
ant company. The defendant company, however, by its 
counsel, claim that the words “ordinary business” referred to 
in the chattel mortgage meant in such ordinary business as 
might be carried on by any business firm or company which 
was not of an extraordinary character, different from the 
usual methods of conducting business.

The question is addressed to the competency of the wit-
ness, because if the complainant’s construction of the mean- i q  
ing of the words “ordinary business” is correct, and the con-
struction of the instrument should be that “ ordinary busi-
ness,” then the witness, in order to be competent as an ex-
pert, must appear to have had knowledge of the particular 
business of the defendant company. On the other hand, if 
the construction of the instrument is that it allows the dis-
posal of the goods in question in the usual conduct of any 
business, which the defendant company might thereafter do 
m the ordinary management of its affairs, then the witness 
might be competent to testify upon the showing which he 2,0 
has made of his acquaintance with such ordinary methods.
I reserved the question what the construction of this instru-
ment should be, expecting to hear argument from counsel to 
the fullest extent. It is quite an important element of the 
case, and is indeed the foundation of the complainant’s claim 
for relief.

Judge Gaskill: Before any discussion took place on this
subject I proposed to show by this witness, Walters, on
cross-examination, that he has no knowledge whatever of the 30
custom of any manufacturing concern with reference to the
management of its business. Even taking the question ’n
t e broadest scope, not limiting him, as your Honor inti -

es, to his knowledge of the business. I propose to elicit
rom tf,e fact that he has no knowledge at all of any

manufacturing business, and therefore is not qualified to tes-tify.



100

Mr. Woodhull : I want to touch upon the question raised 
by your Honor, and that is as to the scope of “ ordinary busi-
ness” regarding the defendant company.

The Vice Chancellor : At what point should this question 
be decided ? I  may have to decide the construction  of this 
clause of the chattel mortgage with relation to  the admission 
of the testimony of this witness, but I  would m uch prefer not 
to do this on a challenge of the competency o f  a proffered 

xo expert witness.

Mr. Woodhull : I  want to show why our construction is 
the reasonable construction.

The Vice Chancellor : I am not willing to hear argument 
on this question of tonstruction unless counsel will concede 
that I shall have this discussion but once. It is a very im-
portant element of the case. Counsel may present the ques-
tion of the construction on this objection to the expert wit- 

go ness. I will decide it at this time, or they may let the ques-
tion go over, receive the expert’s testimony subject to objec-
tion and present this question on final argument.

Judge Gaskill : I prefer to argue the whole question to-
gether, but not at the present time. / I prefer that the whole 
testimony should be before the Court, before the argument 
is introduced.

Judge Pancoast : This case, from what I have heard, is 
3 0  very likely to be reviewed in the higher courts, and I was go 

ing to say that it would be unwise, it seems to me, not 0 
have this testimony in. If your Honor should limit it in an 
way, it would necessitate a re-hearing.

The Vice Chancellor : The rights of the complainant ma} 
be reserved by manifestation on the record, his objection to 
the right of this party to testify, and when he has testify to
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the value of his testimony to establish anything whatever, 
and then may let the matter go to final hearing for argument 
and decision.

Judge Gaskill: I do not see that it would prejudice us; 
all I want is my position noted on the record.

The Vice Chancellor: That seems to be the better plan.
The question must come up and be decided, what is the con-
struction of that clause in the chattel mortgage instrument?
That is a fundamental question. I should be glad if coun- °  
sel would make their objections to testimony on this point 
and let them stand over. I will hear them fully on final 
hearing, as to what should be that construction, and apply it 
accordingly, and eliminate testimony if improperly admitted.

Judge Gaskill,: Your Honor will give me leave to cross- 
examine the witness first ?

The Vice Chancellor: Certainly, when the witness is pro-
duced. 20

C h a r l e s  W . Wal t er s, re-called. 

Direct examination.

By M r. W o o d h u ll :

Q- Where did you have this experience and acquire this 
nowledge you have testified in relation to ? 3°
A. I have been a public accountant—
Judge Gaskill: This calls for a place.
Q- Where? , '
A- In the examination—

udge Pancoast: That is not an answer to the question.
Cle *n Camden, Philadelphia, London, or where ?

26
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A. Largely in Philadelphia, some in New Jersey, New-
ark, Baltimore; I don’t know that I can remember anything 
particular of Camden. Various cities. Our business is gen-
eral ; we go all over the country, except down East.

Q. In the different places where you acquired this expe-
rience that you have testified to, is this practice you have tes-
tified to general?

Judge Gaskill: Objected to as leading. Also the Court 
ro held that so far as he had answered any question as an ex-

pert, his answer was not admissible until his qualification 
was fixed.

The Vice Chancellor: I understood the testimony was to 
be admitted under objection, and Judge Gaskill would pro-
tect his client by making objections, and I. will take care ot 
the objections later.

Judge Gaskill: And I ask the privilege of cross-examin- 
20 ing this witness before he answers this question, or before 

his answer to the previous question is allowed to  stand.

The Vice Chancellor: That is as to his competency?

Judge Gaskill: Yes.

The Vice Chancellor: The question still is as to his expe 
rience.

Judge Gaskill: This question refers to the question the 
3° put at the previous hearing.

The Vice Chancellor: I think it is better that we shoû  
have the order of testimony to show, first, that this wi ^  
is qualified, as an expert, which Judge Gaskill claims ^ 
he is not. He has a right, before the witness gives 
timony as to the conduct of business, to show, if he can 
it by cross-examination, that this gentleman is not co
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tent to testify . A f t e r  h e  is  c r o s s - e x a m in e d ,  a s  I  u n d e r s t a n d  

the present a r r a n g e m e n t , th is  w it n e s s  is  to  a n s w e r  a l l  th e  

questions the d e fe n d a n t  c h o o s e  to  p u t  to  h im  u n d e r  J u d g e  

Gaskill’s o b je c t io n ; a n d  th e  r u l in g  o f  th e  C o u r t ,  w h ic h  n e c -

essarily in vokes th e v e r y  im p o r t a n t  q u e s t io n  o f  th e  c o n s t r u c -

tion o f the ch atte l m o r t g a g e  c la u s e ,  s h a l l  b e  r e s e r v e d  u n t il  

final hearing. I f  I  th e n  a d m it  th e  t e s t im o n y , y o u  w i l l  h a v e  

it in ; i f  I e x c lu d e  it , it  w i l l  g o  o u t ; b u t  it  w i l l  s h o w  o n  th e  

record and yo u  w il l  h a v e  th e  r e a s o n s  f o r  it  s t a t e d  in  m y  

opinion, and on r e v ie w  a n y  m is t a k e  I  m a y  m a k e  m a y  b e  c o r -  i o  

rected.

Judge P a n c o a s t : I  d o  n o t  r e s t  th e  c o m p e t e n c y  o f  th e  w i t -

ness upon the fa c t  th a t  h e  is  a n  e x p e r t .  I f  h e  h a s  k n o w l -

edge gen era lly  o f  th e  c u s to m  o f  b u s in e s s ,  h e  c a n  t e s t i f y  to  

that kn ow led ge, w h e th e r  h e  is  c a l le d  a s  a n  e x p e r t  o r  n o t .

The point w e  seek  to  p r o v e  b y  h im  is  th a t  h e  h a s  k n o w le d g e  

generally o f  th e c u s to m s  o f  th e  b u s in e s s  w o r ld ,  g o i n g  to  

show w hether o r  n o t th e  b u s in e s s  in  q u e s t io n  in  t h is  s u it  is  

ordinary or e x t r a o r d in a r y .  N o w ', i f  h e  h a s  k n o w le d g e  o f  it , 

we have a r ig h t to  s h o w  it , f r o m  m y  p o in t  o f  v i e w .  I t  d o e s  

not depend upon  th e  t e c h n ic a l  q u e s t io n  w h e t h e r  h e  is  a n  e x -

pert or not. I f  a  m a n  h a s  k n o w d e d g e  o f  a  c u s t o m  h e  c a n  

prove it, w h eth er h e  is  a  d o c t o r , o r  a  l a w y e r ,  o r  a  m e c h a n ic .

In this case, i f  th is  w it n e s s  h a s  p r o p e r  k n o w le d g e  o f  th e  c u s -

toms of the b u s in e ss  w o r ld ,  h e  c a n  p r o v e  it  w it h o u t  p u t t in g  

himself in the a t t itu d e  o f  a n  e x p e r t .

Ju d g e  G a s k i l l : H e  is  a n  e x p e r t  in  th a t  a t t it u d e . I n  o th e r  

words, I th in k  th e w it n e s s  o c c u p ie s  e it h e r  o n e  o f  t w o  a s p e c ts .

He either testifies  to  fa c t s  c o n n e c te d  w .ith  th e  t r a n s a c t io n s ,  3 °  

or he is called  to  t e s t i fy  to  c u s t o m s  o r  p r a c t ic e s  o r  r e s u l t s  o f  

his experience. I f  th e  la t t e r ,  h e  is  a n  e x p e r t  w it n e s s ,  a n d  

1 is man com es h e re  a s  a n  e x p e r t .  H e  d o e s  n o t  t e s t i f y  to  

anything w ith in  h is  k n o w le d g e  c o n c e r n in g  th e  b u s in e s s .

The V ice  C h a n c e l lo r :  A s  w e  h a v e  a r r a n g e d  to  t a k e  th e

estimony, I  do n o t t h in k  th e  d i s c u s s io n  in f lu e n c e s  m y  p o s t-
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tion upon it at the present time. I want to get to the main 
point, and have this case presented fully b e fore  the Court.

Judge Gaskill: May I cross-examine the witness?

The Vice Chancellor: You may. I shall allow Judge 
Pancoast the fullest opportunity to prove, under either atti-
tude of this witness, the facts he desires to prove. Have 
you so examined this witness in that phase o f  the case, 
which would put him in the attitude of an expert, that you 
claim has been shown to be qualified?

Judge Pancoast: That he is competent to  speak on tins 
question ?

The Vice Chancellor: Yes.

Judge Pancoast: We have.

Cross-examination.

By Judge Gaskill:

Q. Have you ever been engaged in the manufacture o 
canned goods?

A. No, sir.
Q. Or in the manufacture of preserves ?
A. No, sir.
Q .  Preserving fruits, canned vegetables, or manufactur 

ing soups?
20, A. In the manufacture of them?

Q. Yes.
A. No. ,
Q. Have you ever bought or sold any of these products.
A. No, sir.
Q. Have you been a manufacturer of either line of t 

goods ?
A. No. sir.



105

Q. Have you not bought and sold any manufactured 
goods of any character ?

A. No, sir.
Q. As a business ?
A. No, sir.
Q. Your business is simply that of accountant ?
A. Yes, sir.
Q. And whatever knowledge you have as to the custom of 

any manufacturing establishment is derived from the exam-
inations which you have made of banks and other financial 
establishments ?

A. Oh, no; our examinations are not entirely of banks and 
financial institutions; they are the smallest part of our busi-
ness. ■ ov

Q. In the examination of the books of manufacturing con-
cerns?

A. I should say the examination of books of trusts : we are 
the auditors of the Girard estate, which is a trust.

Q. I call that a banking concern.
A. It is a trust, which comes under the Board of City 

Trusts and are protected under the will ; banks, trust com-
panies, clubs, hospitals, all kinds of manufacturing institu-
tions. When I say all kinds, there may be some that are 
n° t 111 there, but generally all kinds of manufacturing con-
cerns, commercial houses, business houses, partnerships, the 
Rapid Transit, Union Traction Company, several railroad 
ines, the American Baptist Publication Society, which is a 
manufacturing concern, also selling their own goods ; the
ou ern Cotton Oil Company, a manufacturing company 

0 $IO>°oo,ooo. I could enumerate some sixty concerns.
J- our business experience, then, is in examination of

books of account of such concerns as that which vou have

io

2 0

3°

just enumerated ?
A. Yes, sir.
Qj no* as a manufacturer or dealer in manufactured 

goods?
A. No, sir.

2 7
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Q. In what way have you acquired knowledge of the cus-
tom of manufacturing establishments with respect to bor-
rowing on their products ?

A. Well, in the examination of several storage companies' 
which we examined, I know they issued negotiable and non- 
negotiable warehouse certificates. They have them printed 
in two forms.

Q. You have answered my. question.
A. Not entirely; I beg your pardon.

IO Q. I think your answer, so far as you have gone, is re-
sponsive, and the explanatory part is not.

Judge Pancoast: If he says it is, and the witness says it 
is not, it is for the Court to decide.

The Vice Chancellor: He says from an examination of 
warehouse companies.

A. Partially that way.
20

The Vice Chancellor: If you have not finished your an-
swer, you may go on.

A. Also in the examination of banks and trust companies 
I have found, I said almost invariably, probably—

Judge Gaskill: I say what he has found; I am simply ask 
ing him in what way.

30 The Vice Chancellor: He cannot answer except by sta 
ing the way. Your question is to state in what way he ar 
rived at his experience. Proceed.

A. I have found almost invariably that among the col at 
erals upon w h ic h  they made loans were w a re h o u se  certi ca e 
for various products; as I testified before, I am not awar 
that canned goods were there, but I know that there we
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leather goods, wool, and manufactured wool. I also have 
personal know ledge in the examination of the books of a 
large manufacturer, who afterwards went into bankruptcy, 
of a loan o f a National Bank in Philadelphia of $100,000, the 
collateral for which was a warehouse certificate for wool 
stored. I also remember a case in Newark, N. J.—

Judge Gaskill: Objected to as not responsive.

The V ice C h a n ce llo r ; Not the particular instance, but how ro 
you obtained y ou r experience. The particular instance is 
not asked for.

A. I would then say generally that it has been in the ex-
amination o f  the books of account of storehouses and banks 
and trust com panies, and cases before registers, assignees or 
receivers. That would probably cover it.

Q. These storage warehouses that you speak of are storage 
warehouse companies who carry on a banking business, are 
they not ? 2Q

A. W ell, under their charters they are not banking con-
cerns; all storage warehouses— I would not say that—but a 
number o f storage warehouses, part of their incomes is from 
making loans on their own collaterals.

Q- And the storage warehouses that you have been speak- 
mg of are o f  that character ?
, ' Y e s> where I say they have negotiable and non-nego- 

tiable certificates, they are of the character spoken of.
Q- Then your knowledge of the borrowing of money by 

manufacturing concerns upon their product, as derived from 30
c custom w hich you have observed, to prevail among those 

"T o loan m on ey?
A. Not entirely.
Q- lam speaking of the manufactured products?

. Not entirely; largely so.
W- Very largely?
A' Yes; n°w can I qualify that?
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The Vice Chancellor: If necessary.

A. Very largely; but I have known a number of cases 
where I derived this information not from the party loaning 
the money, but from the party borrowing the money.

Q. Manufacturing concerns?
A. Yes, sir.
Q. What one?
A. Wool and leather.

io  Q- Manufacturers of leather, or dealers in leather?
A. Manufacturers of leather from the hide.
Q. Manufacturers of leather from the hides?
A. Yes, sir.
Q. Was it part of their ordinary business to  manufacture 

the leather and borrow the money upon it, or w a s  that one 
of the extraordinary incidents connected with th e ir  business 
career ?

A. Their business was to manufacture leather from the 
hide.

20 Q. And sell it?
A. The money, was necessary to carry on that business.
Q. And the borrowing of money upon the manufactured  

product was not one of the ordinary incidents; it w as an ex-
traordinary incident in their concern, was it not?

A. I should say the borrowing of money of any manufac-
turing concern— - •

Q. N o; I ask you how about this one?
A. I can’t say it was an extraordinary incident; it wa= 

part of the manufacturing business. I don’t think it was ex
2o traordinary.

Q. To what extent did you examine their transactions to 
determine whether or not this was an ordinary incident or
not ?

A. In the case of the leather concern in this State, I eX 
amined all their transactions from the inception and forma 
tion of the company up to the taking of bankruptcy.

Q. And that covers what period?
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A. About i-8 months or two years in that company.
Q. And when they went into bankruptcy was the loan out -

standing that you had found made on their manufacturing 
product ?

A. There were a number of loans; some had been paid 
| and some were outstanding.

Judge G askill: Now, on the basis of my cross-examina-
tion, I renew m y objection, that the witness is not qualified 

| to speak from a manufacturer’s standpoint, either a manu- IO 
facturer o f canned or preserved goods, nor from that of a 
manufacturer o f  any kind of articles or product, as to the 

¡ordinary custom of a manufacturer. His testimony simply 
qualifies him to speak as to what is the practice of persons 
who loan money.

[ The Vice C h a n ce llo r : The question will be reserved; I 
will not now hear argument upon it. I will reserve the ob-
jection and take the testimony, and Judge Pancoast may 
proceed with the examination of his witness. 2Q

: Judge G askill: It w ill not be necessary to repeat the ob-
jection, will it? - '

he Vice C h a n ce llo r : N o; the testimony of this witness 
| y  e considered to be objected to by Judge Gaskill, as not 
cj S’ t e testimony of an expert, and not sustained by suffi-
lud Pp ° fi°f tIlC status tlie witness as an expert, without 

£e as ill renewing his objection to each question.

Further direct. • o P

; %  Mr. W o o d h u ll:

which Ui Pê  Question to which objection was made, to 
m ony: ^ neSS d ld  n 0 t  r e s P ° n d  to> on page 4 3  of the testi- 

1 - ou state’ from your experience, whether or
2
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not it is the ordinary practice for manufacturing concerns 
to consign their manufactured product to a public ware-
house for the purpose of having issued thereon the ware-
house receipts, for the purpose of obtaining loans thereon, 
by depositing such warehouse receipts as collateral.

A. Very common.
Q. That is all.

Further cross.

By Judge Gaskill:

Q. Are you acquainted with the Pennsylvania Warehouse 
Company ?

A. Yes, sir; the Pennsylvania Warehouse and Storage 
Company.

Q. O f Philadelphia?
A. Yes, sir.
Q . Is that one of these storage companies th a t  loan money 

on goods deposited with them for storage?
A. I never examined their accounts, sir; I su p p ose  it is. 

I don’t know. I know they finance concerns. I suppose 
they loan money.

George; E. St or er , sworn for defendant.

Direct examination.

By Mr. W oodhull:

Q. Where do you live?
A. Laurel Springs, N. J.
Q. What is your business?
A. I have charge of the loan register of the Pennsy van 

Warehouse and Safe Deposit Company.
Q. Where is that?
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A. 113 S. 13th street, Philadelphia.
Q. How long have you been so employed ?
A. About four or five years.
Q. What was your duty in the employment ?
A. All loans passed my hands, &c.
Q. That is, the loans made upon goods stored in the ware-

house ?
A. Yes.
Q. In that alone?
A. In the warehouse alone; we don’t loan on anybody 10 

else’s warehouse.
Q. W ill you state whether you ever make loans upon man-

ufactured product stored with you?

Objected to on the same ground above stated. Admitted 
with the same reservations.

A. It is a frequent occurrence.
Q. Have you knowledge of the loaning of money, the issu-

ing of certificates and the loaning of money on canned goods' 2 0  
stored with you ?

A. Yes.
Q- What kind ?
A. Tomatoes, peas, beans, and that kind of thing.
Q. Is that an extraordinary practice ?
A. Not at a ll ; quite common.
Q- Is this a public warehouse?
A. Oh, yes.
Q- Can you state whether or not you have frequently large 

consignments of manufactured products?
A. W e have.
Q- Have you at times large deposits of canned goods?

A
Q- What character of canned goods ?

' s  ̂ stated before, tomatoes and corn, peas and beans, 
P° toes and I don’t think of any others at the present time. 

W- Any soups ?

3°
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A. Yes; I think I have had soups.
Q. Canned how?
A. You mean in what material?
Q. How put up?
A. Principally in tins.
Q. Any other way?
A .  Now, I  can't say, because they called th em  canned 

goods, and I would not see inside of the cases.

By the Vice Chancellor:IQ ■
Q. Then they came in tins in the original package, and 

that package was put up in a case, and you receive it at the 
storehouse in the case enclosing the tins?

A. Yes, sir; we might have had them in glass; but I could 
not say.

Cross-examination.

By Judge Gaskill:

2 0  Q .  Have you ever engaged in the manufacture o f  canned 
goods or the preserving of fruits ?

A. No, sir.
Q . Were you ever engaged in the sale of su c h  goods oy 

the selling of them as a business?
A. Well, not American goods; no.
Q. Have you ever been engaged in any m anu factu rin g  

business ?
A. No, sir.
Q . Or in the purchase or sale o f manufactured goods.

20 A. The only way I can answer that is by saying that 
was at one time salesman for a wholesale firm who sold noth 
ing but imported or foreign goods.

Q. You were a salesman?
A. Yes, sir.
Q. But you were not acquainted with their manufacturnv 

or financial transactions?
A . No.
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Q. Then you have no knowledge among manufacturers 
from the manufacturer’s standpoint, have you ?

A. No personal knowledge, n o ; only from hearsay; that 
is all.

Judge Gaskill: I desire to enter an objection to the whole 
of this witness’ testimony on the same ground previously 
stated, and with that I will continue my cross-examination 
subject to that objection.

The V ice C h an ce llor: The objection will be reserved, as 10 
above stated.

Q. You have been connected with the Pennsylvania Ware-
house and Storage Company how long?

A. Six years.
Q. Do they receive any goods on storage except goods on 

which they make loans ?
A. Oh, yes.
Q. To what extent ?
A. I could not tell that. 2 0
Q. Is not their principal business that of loaning money 

°n goods deposited with them on storage ?
A. Well, I don’t know whether I can answer that ques •

1011 or n°b I ca n ’t say it is their principal business. If a 
person wanted to make a loan, they make the loan; if they 
want to store g ood s  and don’t want a loan, it is all right.

Q- Which is the usual thing, is it not, with people who 
store goods with you, they usually do it for the purpose of 
getting a receipt and getting a loan?

A. No, I don t think so ; I think we have more goods stor- ?o
without loans than with loans.

W- ow, with the respect to the loans that you have made 
kn manu âc ûred goods, you cannot tell from your own 
j °W eĉ e whether or not those loans are part of the regu- 
ar Prachee o f  such manufacturing concerns, or whether they

mere incidents in the course of their business, can you?
A-Not very well.

29
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Q. You cannot form any idea as to what extent such loans 
bear to the total amount of business done by the concern?

A. I would not like to say without reference to books.
Q. Nor how frequently such loans are obtained by such 

concerns ?
A. I would not give any guess-work answer.
Q. Among the goods stored in your warehouse you say 

have been canned goods, by that you describe generally 
goods put up in tin cans? 

xo A. Yes.
Q. Have you, to your knowledge, had any preserves stor-

ed with you, preserved fruits by a preserving company?
A. I could not say.
Q. Jellies and jams and such like?
A. I could not.
Q. Have you, prior to the deposit of the canned soups by 

the Anderson Food Company to the Pennsylvania Ware-
house Company, with which you are connected, ever had any 
other canned soups there on deposit or storage?

20 A. I can’t say.
Q. You have no knowledge or recollection of any. have 

you ?
A. I don’t remember; I might and might not.
Q. You were brought here by the defendant in this case 

on purpose to testify as to the practice of your company 
receiving goods on storage, were you not?

3 °

A. Yes.
O. Now, with respect to the canned goods, using t a 

term in its ordinary significance, canned tomatoes, «  •• _ 
you tell us what proportion of the output of any factory 
been deposited with you on storage?

A. Is it necessary for me to give names?

By the Vice Chancellor:

Q . No, he didn’t ask that; he asked what proportion.. 
A. I think we had nearly the whole output of some

cerns.
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Further cross.

0 . Are they not small concerns ?
A. No.
Q. That do nothing but the canning of tomatoes ?
A. No.
Q. What concerns have you had the whole output of ?
A. I told you I would not answer that question.

Judge Pancoast: Is the witness obliged to reveal such facts io  
as that? That might be injurious to their credit.

The Vice Chancellor: What significance, Judge Gaskill, 
would the revelation have ?

Judge Gaskill: I propose to show that in none of these 
cases is it the regular or ordinary business of those concerns.

The Vice Chancellor: This witness has already stated that 
he has no acquaintance with the business from the manufac- 30 
turer s point of view, so if your effort is to obtain from him 
evidence of what the relation is, which the amount of goods 
deposited bore to the amount of the product, he has no ac-
quaintance with the matter from the manufacturer’s point of 
view, and his testimony would be of no avail.

Judge Gaskill: His last answer now comes in and changes 
the situation.

he Vice Chancellor: You brought that out yourself. He 30 
laving shown that he has no knowledge from the manufac- 
urer s point of view of the relation of the quantity stored as 

ateral, to the whole quantity produced, his testimony is 
All h r̂eSSe<̂  s^ow what that relation might have been, 
st A C0Û  Sâ  on this Point, as to the amount of goods 
m e with his company, would be but a guess. His state- 

nt t at they stored nearly all their product, is of course
an estimate.
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Judge Gaskill: In view of what your Honor says, I witli- 
dviw that question.

The Vice Chancellor: I do not care to go into any inquiry 
which may involve private business unless it is absolutely 
necessary.

Q. Then, as I understand Mr. Storer, there are large de-
posits of manufactured articles on storage with you on which 

io' n0 loans are made?
A. Y es; frequently.
Q . Have you any other soups on storage at this time than 

the Anderson soups?
A. I could not say.

Adjourned until Wednesday, October 15, 1902, at 10 A. M.

2 0

30
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In Chancery of New Jersey.

Abr ah am A n de rs on ,
Complainant,

)  On  Bide , &c . io

A n d e r s o n  F o o d  Com pany ,
Defendant.

Cam de n , N. J., Oct. 15, 1902.

The hearing in this matter was continued pursuant to ad-
journment. Appearances as heretofore noted.

Trexe S. James , sworn for defendant.

Direct examination.

%  Judge Pancoast:

Q- Where do you live?
A. Philadelphia.
Q. How long have you resided there ?
A. Ten years.
Q- Wtiat is your business ?

 ̂ am in three distinct business member of com- 
the t ' ? ^ Cers Poss ĥly in the company. I am president of 

• • James & Company, Incorporated.
H that a manufacturing company?

phia • ° ’ *S a ^ro^er and commission house, Philadel- 
PhiladelplV ^  '̂ron :̂ Street Warehouse Company,

30
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Q. Generally speaking, what is the character of that busi-
ness ?

A. Warehouse business?
Q. Yes.
A. General storage.
Q. What other business?
A. Treasurer of the J. L. Anderson Company, Mt. Holly, 

canners of fruits and vegetables.
Q. Is it the ordinary canning business conducted bv that

io  company?
A. Yes, sir.
Q .  How long have you been connected w ith  that com-

pany ?
A. Two years.
Q. How long have you been connected .with the ware-

house ?
A. About the same length of time.
Q. Can you say whether or not it is the business custom 

of manufacturers of canned goods and others to deposit 
20 their goods in public warehouses and take warehouse re-

ceipts, and use those receipts to borrow m oney on, to use m 
the conduct of the borrower’s business ?

Objected to.

The Vice Chancellor: The question is, can he say? Iw 
admit it.

A. Yes, sir.30
Q. You know about it?
A. Yes, sir.
Q. Is there or not such a custom?

' Judge Gaskill: Objected to as not being material in 
case, on the ground that it is not relevant, throws no 
upon the language used in this chattel mortgage.
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(Question admitted.)

A. Yes, sir.

Cross-examination.

By Judge Gaskill:

Q. Generally speaking, Mr. James, your business is that 
of a broker, is it not ?

A. Not any more than the other two businesses. io
Q. How long have you been engaged in the brokerage 

business ?
A. Eight years.
Q. Where abouts?
A. Part of that time at u  S. Front street.
Q. And brokers of what character of goods or in what 

line? ->•. t ■  I
A. Canned goods and dried fruits.
Q. Are you still engaged in that business ?
A. Yes, sir. 20
Q. For eight years, then, you have been a member of a 

firm, or the head of a firm, that has been engaged in the 
brokerage business in dealing in canned fruits and vegeta-
bles?

A. And dried fruits.
Q- For the last two years, in addition to that business, you

have also been connected with the Storage Warehouse Com-
pany?

A. Yes, sir.
Q- What is the name of that company ? 30
A. The Front Street Warehouse Company, corner of Pop-

lar and Front streets.
Q- What is the character of the business done by that 

company? .
A. General storage.
Q- Making advances upon the goods stored with you ?
A. Yes, sir.

Now Jersey Stete Library
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Q. Do you receive any goods for storage on which ad-
vances are not made?

A. Yes, sir.
Q . To what extent are the goods stored w it h  yo u , the sub-

ject matter of loans, and to what extent are th e  good s simply 
stored there without being the subject matter o f  loans, in the 
conduct of your warehouse business?

A. I don’t know that I can answer that positively, from the 
fact that our charter allows us— 

io  Q. I don’t ask you that, but simply if you can tell me what 
proportion of your business is loaning upon stored goods, 
and what part is simply storing goods without loans?

A. No, I can’t tell you that.
O. You are still carrying on that business?
A. Yes, sir.
Q. What do you receive there on storage?
A. All sorts of merchandise.
Q. That is not limited to canned goods or dried fruits at 

all?
20 A. No.

Q. Are there any canned goods or dried fruits stored with 
you from time to time?

A. Yes, sir.
Q. Have you had any preserves stored with you?
A. Yes, sir.
Q. In bulk and in cases?
A. I don’t know about bulk; in cases we have.
Q. Have you ever had any soups stored with you?
A. Yes, sir.

30 Q- Now, you are not personally engaged in the manufac 
ture of canned goods, as I understand; you are simply a 
treasurer of a company that you bought out at Mt. Holly-

A. I am personally the manager of that company.
Q. And have been during the last two years?
A. Yes; but not as much so as I am at the present time-
Q. Their business is largely that of canning tomatoes, 

it not?
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A. And other kinds of fruits and vegetables.
Q. Is it not largely that of canning tomatoes ?
A. Yes.
Q. That is the great bulk of your business ?
A. Yes.
Q. They make no soups ?
A. No, sir.
Q. They make no preserves?
A. No, sir.
Q. You don’t live at Mt. Holly? IO
A. No, sir.
Q. And during the season that the canning house is run-

ning, what portion of the time do you spend there ?
A. I live at Mt. Holly during that time.
Q. What time of the year is that ?
A. Usually August and September, the latter part of Au- 

gust and September.
Q. What soups have you on storage with you ?
A. I rather think that is private business.

20

he V ice Chancellor: He did not ask who stored them; 
nut what kind of soups ?

A. Tomato soup, I suppose, and different sorts of soup, 
e party who stored them with us makes all kinds of soups, 
would be as liable to store one kind as another.

7' ow many parties have stored soups with vou ?
A- Two that I recollect now.
a AT êr ^ em defendant in this suit ?
A- No, sir.  ̂ 30

hoû ' ^ leSe §°°ds that are manufactured in the canning 
sale ' âc ôr^ s are manufactured for the purpose of 

e ordinary course of business, are they not?
A. Yes, .sir. r ^  \
?  v   ̂^ a  ̂*s ^le ordinary thing that is done with them ? 

j A. Yes, sir. -r** ■***».•, t'

31
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Q. And that is the ordinary way of disposing of them, 
selling them ?

A. Yes, sir.
Q. And that is so understood in the trade ?
A. Yes, sir.
Q. That is all.

Pet er  Baei ing al e , sworn for defendant, 
io

Direct examination.

By Mr. W oodhull:

Q. Where do you live?
A. Philadelphia.
Q. How long have you resided there?
A. Fifteen years.
Q. What is your business?

20 A. I am a certified public accountant.
Q. By virtue of your occupation as an accountant, have 

you had experience in the commercial usage of manufactur-
ing concerns, in the matter of consigning their goods to the 
warehouse ?

A. I have.
Q. By virtue of that experience have you had knowledge 

of the consignment of the different kinds of goods?
A. I have.
Q. O f the consignment of manufactured canned goods. 

30 A. I have.
Q. Where have you had that experience?
A. In New York, and also in the State of Wisconsin.
Q. In other places?
A. Well, that is the only two places where I h ad  expen 

ence in reference to canned goods; but in other cities I have 
had experience in reference to merchandise, m anufacture  
goods.
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Q. Can you state whether such storage of the manufac-
tured product is a commercial usage, by virtue of your ex-
perience.

Objected to.

The Vice Chancellor: The question is, can you state. Ad- 
Imitted. V V

A. I can. IO
Q. Will you please state instances in your knowledge of 

such usage in places about here, Camden ?

Objected to.

The Vice Chancellor : This witness is not brought to tes- 
tif} to any fact of which he has personal knowledge. As I 
understand counsel, he is brought to prove the custom and 
practice of the business.

n o commercial usage by virtue of his experience here— 
uiore local than otherwise.

f̂ C ^ Ce (“hancellor : Well, proceed ; if that is the idea, 
that ,s clearly admissible.

Mr. Woodhull : That question simply goes to the propor-

. Judge Gaskill : Is i 
ls qualified ?* s it proper to state instances before he

Pu
Purpose of 
cality.

, establishing a practice in the trade, but for the 
establishing his knowledge in this particular lo-

Judge Gaskill: I still object.
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The Vice Chancellor: I will admit it for the purposes 
opened by counsel to show witness’ acquaintance with the 
trade in this neighborhood.

A. I have had no experience in Camden, but in Philadel-
phia I have had.

Q. What is that experience ?
A. I  made an examination for a number o f  banks, and 

generally of numerous large bankruptcy cases within the 
j o  past two and a half years, and gained my experience in Phil-

adelphia mostly in that way.
Q .  From that experience, can you state what th a t  practice 

is?
A. I can.
Q. What is it?

Objected to as heretofore stated.

The Vice Chancellor: On the ground taken to the exam 
20 ination of the other expert, Walters?

Judge Gaskill: Yes.

The Vice Chancellor: The objection will be retained, the 
question will be admitted, and the pertinence of the testimony 
to the subject matter of this inquiry will be decided on t e 
final hearing.

A. It is the universal custom to deliver—

30 Judge Gaskill: I also object to the use of the word uni 
versal.

The Vice Chancellor: The witness must be allowed some 
expression of the practice. Proceed.

A. It is the universal practice to consign or send gc 
varied manufacture and raw material of various

oods of 
kinds to
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warehouses and borrow money on the storage of those goods, 
either from the warehouse company or take the storage cer-
tificate—they are issued in two grades, one not negotiable 
and the other negotiable—and they take the negotiable cer-
tificates of storage to any bank or trust company, or private 
individual, and borrow money thereon.

Q. Is the volume of business of that character small or 
large?

A. Very large. In my experience in going over these 
bankrupt estates and many other large commission houses IO 
and manufactories, I should say that ninety per cent, of the 
goods consigned to storage warehouses are borrowed on.

Cross-examination.

By Judge Gaskill :

Q- You are not a manufacturer, as. I understand ?
I A. I am not.

Q. Never have been ?
A. No.

I Q. You know nothing about the conduct of the canning 
I usiness, or any other manufacturing business, except what 
I nowledge you have gained from the examination such as 
I you have testified to?

A. Yes, sir.
^ou have knowledge other than that?

| A. No.

I ^ en’ Ballingall, as I understand, you have no ex- 
ordiCnCe Ŵ atever which will enable you to state what the 

L CUSt°m a manufacturer of canned goods, or pre- 
^ . « * .  *n the conduct of his business is ?

urther than I have gleaned from my several exam-
ptions and audits.

Aions a r/ *nforrnati°n y°u gained from these examina-
he hn aU *S simP!y this, that when a man is hard up, 

Arrows money ?
I Not always.

32
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Q. Borrows sometimes when he is not hard up?
A .  Sometimes he wants to keep a good bank account, and 

he can borrow on these goods when he consigns them to the 
warehouse; but he does not necessarily have to be hard up.

Q. Do you know any manufacturing business where the 
product is manufactured for the ordinary purpose of borrow-
ing money upon it?

A. To a great extent that is done in the textile business.

io  By the Vice Chancellor:

Q. The question is whether you know of any manufac-
turing business in which the manufactured product is made 
for the purpose of borrowing money on it, in the ordinary 
course of business ?

A. Not exactly.
Q . Did you ever hear of any business w h e r e  the parties 

seriously engaged in the production, of articles fo r  the pur 
pose of borrowing money on them?

20 A .  In one or two instances in the textile b u sin ess , in Phi 
adelphia.

Q. The ultimate object of the business is to borrow 
money ?

A .  They are made up and sent to New York on consign 
ment to borrow money to continue on in business.

Q. The ultimate expectation is a sale?
A. It is. . .
Q. And the borrowing of money on the w a y  is an inci

dent ?
3 0  A .  It is; but the ultimate result of those concerns ave 

been that they have joined the great majority.
Q .  The question is whether the product was m a n u fa c tu r  

for the purpose of borrowing money ? . .
A. I say in one or two instances in Philadelphia it 

come to my notice that it was done in the textile US1 
but the ultimate result of that has been that the parties 

become bankrupt.
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Q. Your examination of these concerns which has elicited 
the information that loans have been made upon these store-
house receipts, show that the concerns went into bankruptcy ?

A. No, sir.
Q. Didn’t you say that it was from an examination of a 

large number of bankruptcy cases?

The Vice Chancellor: N o ; he spoke of two textile con-
cerns who appeared to have manufactured their product for 
the purpose of borrowing money. 10

Judge Gaskill: I am going back to matters on his direct 
examination. .

The Vice ChancelloV: His answer was products of tex-
tile concerns.

Q. You said in your direct examination that the informa-
tion you had was the result of the examination of banks, 
business houses, and particularly some large bankrupt con- 20 
cerns, concerns that had gone into bankruptcy.

A- I didn’t make such a statement.
Q- What was it you did say?
A. I didn’t use the word banks. I said my experience 

bad been gained from an examination of commission houses, 
manufacturers and the examination within the past two and 
a half years of several large bankruptcy matters.

Q- It is bankruptcy matters that I wish particularly to di-
rect your attention to ; in those cases you found that those 
concerns that had gone into bankruptcy had put their goods 3 ° 
mto storage and pledged them, borrowed money on them?

A. In some instances.
Q- Was it not in all instances ?
A. No, sir.
Q' ^rom your knowledge of the conduct of any manufac- 

111 ei Preserved goods or soups, or the canning of fruit*
vegetables, can you say, from your own knowledge, what
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proportion of the product has been directly sold to custom-
ers and what proportion has been put in storage for the pur-
pose of borrowing money?

A. I have that knowledge.
Q. Of what concerns?
A. Of a large condensed milk factory.
Q .  That was not in answer to my question, w hich was di-

rected to the canning of fruits and vegetables and the mak-
ing of preserves.

j o  A. Well, condensed milk is practically a preserve, it is 
preserved milk.

Q. It is preserving an animal product, rather than a veg-
etable product. I repeat my question.

(Question read.) a

A. Answering that question under the item of preserved 

goods, I can.
Q . What proportion of the canned goods of any factory.

2 0  and of what factory, have you known to be p u t in storage 
for the purpose of borrowing money?

A. I will answer the first paragraph; the second I dont 
think I should be called upon to answer, for that is giving 
away my client’s business. I will say that practically

Judge Gaskill: I object to the answer unless I can have 
an answer to the whole question.

The Vice Chancellor: You have embodied two questions 
3°  in one.

Judge Gaskill: Then let the question be divided.

The Vice Chancellor: Which one to be put first.

A. I will answer the first, as to the proportion.
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Judge Gaskill (to the stenographer) : Just eliminate the 
words “and of what factory.”

A. I have known the percentage or the proportion per an-
num—I have known about one-sixtieth to be placed in stor-
age and money borrowed thereon.

Q. Where was that— Camden, Philadelphia, New York, 
or in the West?

A. New York.
Q. Is that the only instance that you are acquainted with ?
A. No; there is another instance in the West, also. 10
Q. How long ago did that occur?
A. Sometime this summer.
Q. What proportion of their goods or products were put 

in storagehouses for the purpose of borrowing money ?
A. Well, it would be about one-fortieth of their annual 

output, and I might say in explanation—
Q- No, pardon me; just answer the question. These two 

instances are the only ones of that character that have come 
under your observation ?

A. They are not-. 20
Q. Give us another one.

• There have been several instances; I can’t just give the
ay and date, but there have been several instances of such 

a nature.
Q- And the knowledge that you have obtained has been 

rom an examination of the books of the warehouse ?
A. No, sir.
Q- How then?

• From the books of the concern that stored goods to
borrow money thereon. 30

Q- From the manufacturing concern ?
A. Yes, sir.

mad n ,y°Ur exPer ênce have you known of any deposit 
A No ânS SGCUre<̂  thereon of soups in one-pound tins ?

ecess was then taken until 2 o ’clock.
33
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Jo hn  T. Cox, sworn for defendant. 

Direct examination.

By Judge Pancoast:

io

2 0

30

Q. Where do you live ?
A. Moorestown, N. J.
Q. What is your business?
A. I have been engaged in the manufacture and packing 

of canned goods, preserved fruits, vegetables, since 1885.
Q. Continuously?
A. With the exception of one year.
Q. What year?
A. The year from October, 1900, until September, I901-
Q. Where was this business carried on ?
A. Cor. Front and Arch streets, this city.
Q. Camden, N. J.
A. Yes, sir.
Q. By whom was it carried on?
A. By the Anderson Preserving Company.

. Q. With whom are you connected in that line of business 
now ?

A. With the Anderson Food Company.
Q. Did the Anderson Preserving Company, during y0U1 

connection with it, do any warehouse business with its out 
put, manufactured product?

A. Yes, sir.
Q. What was the character of it?
A. We had warehouses in various parts of the coun ty

where we would send goods of all descriptions pao 
ourselves, distributing therefrom to various people.

Q. Was Mr. Anderson, complainant in this suit, conn

ked by

ected

with that business?
A. Y es; he was president of that company.
Q. During the course of that business did you 

sonal knowledge of any loans of money made on ware
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receipts given for canned goods deposited in such ware-
houses ?

A. No, sir.
Q. Did you understand that question ?

(Question read.)

A. No, sir; there was no money borrowed that way. 
Q- I don’t think you understand that question.

(Question repeated.)
io

Q. You notice this question does not ask you whether this 
house borrowed money on such warehouse receipts?

A. I didn’t take in the scope of the question. I do know 
that that was a common practice by very many packers and 
handlers of canned goods. I myself have loaned money on 
canned goods.

Q. During the course of your connection with this An-
derson Company? 20

A. Yes, sir ; at the time I was treasurer of that company, 
in November and December, 1896—

Judge Gaskill : I object to any specific instance.

Q. Do you know of any other persons loaning money on 
such warehouse receipts ?

• I know that it was commonly done by a good many 
people.

Q. Do you know whether any member of your company 
did it besides yourself?

A Yes, sir.
Q* What other members of the company did it?

' ^ r- Abraham Anderson.
Q- The complainant in this suit?
A. Yes, sir.
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By the Vice Chancellor:

Q. What is it you say Mr. Abraham Anderson did?
A. Loaned money on warehouse receipts.

Further direct.

Q. For what kind of goods?
A. For canned tomatoes, 

i o  Q. Such as the Anderson Company made?
A. Yes, sir.
Q. Do you know whether or not it is a customary thing in 

the canning business to deposit part of their product in a 
warehouse and get warehouse receipts, and use those receipts 
for the purpose of borrowing money, to be used in the con-
duct of their business ?

A. I know it is commonly done in the canned goods busi-
ness.

Q. Do you know whether it is a common thing in the 
20 canned goods business for manufacturers to borrow  money 

to be used in the business ?
A. Yes, sir.
Q. Did this Anderson Company borrow money from time 

to time to be used in its business ?
A. It did.
Q. Did it do it on warehouse receipts on its product.
A. No, sir.
Q. How did it do it?
A. It raised its money by notes given by Abraham An 

70 derson to the company, endorsed by the company and dis 
counted in bank.

Q. Was that done more than once?
A. It was done every year.
Q. What was the necessity or purpose of borrowing 

money in this way every year? .
A. During the heavy season, in the fall of the year, am 

also at other times in the year, we would be purchasing ^
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blocks of goods, and we would also be shipping large blocks 
of goods; it would require money to carry the purchases, also 
to carry the goods until they were paid fo r ; it was beyond 
the ability of the usual capital of the company to keep those 
matters paid, and to carry us over such seasons we would 
borrow money.

By the Vice Chancellor:

Q. What company was that? io
A. The Anderson Preserving Company.
Q. Was that the company which immediately preceded the 

Anderson Food Company in the conduct of the business at 
the same site ?

A. Yes, sir.

Further direct.

Q- Have you examined the books of the Anderson Pre-
serving Company with a view to ascertain and state here 20
as a w^ness ^e character and extent of the warehouse busi-
ness that it conducted ?

A. Yes, sir.
Q- By means of its product ?
A. Yes, sir.
Q- Where are those books ?
A. The books are in Court.
Q- Will you have them produced ; what period did your 

lamination cover ?
q  during the year 1900. 30

to th VC ^°U a memorandum of what the books show as 
e c aracter and volume of that warehouse business ?
Yes, sir.

Q- Taken from the books here in Court?
Yes, sir.

(Books produced.)
34
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Q. Are these the two books you used ?
A. These are two of the books, but there is another one.
Q. Get the other one.
A. Witness did so.
Q. Just identify the book you examined.
A. This is the book I examined.

(Book produced by witness bound in half leather, dark 
red, and marked on the back A. P. Co.) 

io
Q. What does that signify?
A. Anderson Preserving Company.
Q. Was this the book of the Anderson Preserving Com­

pany which you examined?
A. Yes, sir.
Q. And that was the company you were connected with 

during the period covered by this book ?
A. Yes, sir.
Q. How did this book and the other books come into your 

20 possession ?
A. They were turned over to us by the Anderson Preserv­

ing Company.
Q. Whose successor this defendant company is?
A. Yes, sir.

(Book is offered in evidence.)

Objected to, because it not being an original entry, but 
purports to be simply a series of trial balances, and secón J 
it is not that character of book which can be admitted 
dence, not containing accounts between merchants, an 
not an original book.

The Vice Chancellor: The offer is not made as an accô  
between merchant and merchant, nor is it a book of the c  ̂
which is required to be a book of original entry in or  ̂
make it proof. What is offered is, that this book a or
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narrative of a mode of doing business in the Anderson Pre-
serving Company, which immediately preceded the defend-
ant company in the conduct of the business here in question 
and affected by the clause in the chattel mortgage here un-
der dispute, as to what constitutes the ordinary business. It 
is claimed, as I understand it, that this book contains entries 
which show what was the mode of conducting the business 
by the Anderson Preserving Company in the particular mat-
ter in question, namely, the deposit of the product of the fac-' 
tory and obtaining receipts thereon, or the using of the prod- io  
net so deposited as collateral for the obtaining of loans. Is 
not that what it is offered for ?

Judge Pancoast: No; we do not go so far as to say they 
got loans, but we want to show the character of their ware - 
house business that has been spoken of in this case; the vol-
ume of business they did through this public warehouse.
They were not obliged to put up these warehouse receipts 
and obtain money, because it has already been testified that 
Mr. Anderson advanced all the money to this company from 20 
time to time, that its necessity required, in the form of an 
ordinary loan.

The Vice Chancellor: What point is there in dispute 
which is covered by the offer of this book and the testimony 
of this witness relative to the book ?

Judge Pan coast: We offer to show the volume of the 
warehouse business. It has already been testified to in this 
case that the Anderson Preserving Company did a ware- 
ouse business; that is, deposited a large amount of their 

manufactured output in this warehouse and took warehouse 
receipts for them. They were not obliged to use these ware-
house

30

receipts as collateral to get loans, because they could
get loans from Mr. Anderson, who was connected with the 

mpany, without that roundabout way.
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The Vice Chancellor: What you offer to show is the ex-
tent and character of business done with these warehouses?

Judge Gaskill: By books containing trial balances.

Judge Pancoast: They held these warehouse receipts, 
which, according to our proofs, are used all over the country 
as means of getting money.

The Vice Chancellor: You may point out in the book the 
particular entries which you propose to offer—begin at the 
beginning.

Judge Pancoast: Your Honor will understand that *'e 
propose to show by these books that they, by the course of 
their business, were sending their manufactured product out 
of the State of New Jersey and placing it in public ware-
houses.

20 The Vice Chancellor: They have proved that themselves.

Judge Pancoast: Yes; and we want to show the extent of 
that. Now, of course having sent their product out of the 
State of New Jersey, they put it out of the jurisdiction of 
the State of New Jersey.

30

The Vice Chancellor: You say your testimony is pertinent 
in the same line in which they produce testimony. I think 
the offer to prove the fact is clearly admissible. As to the 
means of proof, that is another matter.

Judge Gaskill: I shall object to the book.

The Vice Chancellor: The witness now turns to book 
marked “ Trial Balances,” and under date of January 31, 
1900, refers to what?
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A. I refer to the last of these consignments to these vari-
ous warehouses to the amount of $62,373.83.

By the Vice Chancellor:

Q. For what period of time ?
A. That was the balance of the goods shown to be in these 

warehouses on that date.

Further direct. 10

Q. Where were those different warehouses?
A. They were in Trinidad, Colorado; San Antonia, 

Texas; Galveston, Texas; Houston, Texas; Dallas, Texas: 
ampa, Florida; New York City; Wheeling, West Virginia; 
alt Lake City, Utah; Butte, Montana; San Francisco, Cali- 
ornia, Minneapolis, Minnesotta; Savannah, Georgia; Ton- 
on, England; Philadelphia ; Boston; Omaha, Nebraska ; 

lcago, Illinois; Augusta, Georgia; New Orleans, Louis-
iana, Kansas City, Missouri; Des Moines, Iowa.

Q- What did the Anderson Preserving Company have be- 
SldeS these entries that you read from its books to show that 

A qfep0Ŝ eĉ  these goods in the various warehouses?
• e) have a working warehouse book, in which a page 

a Par^cu âr warehouse; that page is sub-ruled 
t ' ,  ̂  ̂anĉ  .«-edit columns. On debit columns to be en- 
the h *+C the line shipped to that warehouse, and
will 1 6 ° f the shiPment i on the credit side of that column 
D , e entcred the sales from those particular places as re- 

0 Wh * ^e°^ e *n charge of the warehouses,
pine- tlv ^  ^ an^’ WaS ^vantage and necessity of ship -

incerta'WaS custom that trade to buy in carload lots
i! Certain masons of the year,year, particularly in the fall season, 

of the year, after their stock was 
I not as a rule buy in carloads. If

35
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the x\nderson Preserving Company were not in a position to 
supply those people in such lots as they requ ired during the 
season of the year when the sales were not so active, they 
would buy other goods from other m anufacturers in our 
line, and our fear was, and that is a very com m on  experience, 
that by the time we reached them again they w ould have rival 
lines on their shelves, and our people would miss their usual 
sales to them.

Q. What did these different warehouse com panies or cor- 
xo porations give to the Anderson Preserving Company by way 

of receipt, memorandum or otherwise, to show that they had 
received these goods on deposit?

A. They would give a receipt when they received the car, 
that would specify the number of packages taken in by their, 
and put in their storage.

Q. And that was delivered by the warehouse company to 
the Anderson Preserving Company?

A. Yes, sir.
O. What is the usual trade name for such receipts, if they 

20 have any?
A. Warehouse receipts.
Q. And it is in relation to such receipts that you have sai 

that it is customary to borrow money on ?
A. Yes, sir.
Q. In this line of business ?
A. Yes, sir.
Q. Do you know how long, prior to 1900, this Anderson 

Preserving Company had been accustomed to deposi «* 
goods in these various warehouses ?

A. The first warehouse to whom the Anderson Preserves 
Company forwarded its goods was in the year 1886, in P 
of that year we shipped eight hundred cases of cran tny 
sauce to California. Mr. Abraham Anderson went out t 
to sell the goods. He didn’t sell all of them, and 
the balance of those goods that he didn’t sell with 1 
T. Coleman & Company, of San Francisco; he had a wa 
house and commission business. That was in 188 •



merits were made to Coleman during the year 1886 and 
thereafter, until he was succeeded by another party. The 
first year the company sent over $8,000 worth of goods to 
William T. Coleman & Company. That warehouse has been 
continued since that time to this time under various repre-
sentatives on the ground.

Q. How late did the Anderson Preserving Company fol-
low this business custom of depositing its output in foreign 
warehouses ?I

A. How late ? ' : '  IO
Q. Yes.
A. Continuously.
Q. Up to what period ?
A. Up to the time of its transfer.
Q. To this defendant company ?
A. Yes, sir.
Q. Of its plant, books and everything ?
A. Yes, sir.
Q. Has the defendant company continued to do the same 

thing ?
A. It has, sir. . 2 0
Q. Do you know whether or not, at the time of the com-

mencement of this suit, you had borrowed any money on the 
warehouse receipts, or on the credit of these goods in ques-
tion deposited in the warehouse in Philadelphia ?

• We had borrowed no money at the beginning of this 
suit, sir.

Q- Had you deposited some of your goods in a foreign 
warehouse in Philadelphia?

A. Yes, sir.
Q- In the usual way of the Anderson Preserving Com-

ply had theretofore deposited its output in different ware-
houses ?

A- Yes, sir.

abP ^°11 know enough about the canning business to be 
to say whether or not in the majority of cases canning
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companies have to borrow money in one way or another in 
order to properly and successfully carry on its business?

A. It is commonly done.
Q. Do you know why it is commonly done?
A. Owing to the magnitude of the operations. A  can-

ning house packs its goods in about three months ; that is, 
they are perishable goods, and they have got to b e  taken care 
of as they come into the market, and it locks up a large 
amount of money— more than they would be w arranted in 

j o  carrying on such a business. It is better to borrow  that 
money for a limited time than to carry it in the business.

By the Vice Chancellor :

Q. Is it a business that the instant goods are packed they 
are marketable?

A. Yes, sir.
Q. Is it a business which, in the course of its ordinary pro-

cedure, produces sufficiently profitable prices instantly that 
the packing is concluded to realize by actual sale?

20 A. No, sir.
Q. Do the periods at which profitable, absolute sale can be 

obtained vary during the year ?
A. They do.

Further direct.

Q. Then, if I understand you, if you hadn’t the opporti 
P nity to hold your goods for a time in the warehouse yo" 

would have to sacrifice them ?
30 A. Yes, sir.

Q. And in . order to avoid that result it is a customary 
thing for the manufacturers of canned goods to put a pad 
of the output into these storehouses and borrow money on 
them ?

A. Yes, sir. ,
Q. To tide over the stringency o f the business, so to spea
A. Yes. sir.
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Q. Are you still canning tomatoes and making soup ?
A. Yes, sir; we are.
Q. Mr. Anderson testified that when this Anderson Pre-

serving Company was turned over to this defendant com-
pany that they didn’t intend to pack any more tomato soup.
Do you know whether they did pack any more, or not ?

A. They packed ten thousand seven hundred and odd 
cases after they took the business over from the old com-
pany.

io
By the Vice Chancellor:

Q. The Anderson Food Company did ?
| A. Yes, sir.

Q. That is during the season of what year ? 
j A. 1901. * -

Further direct.

Q. Do you know why they did that, made that pack? 20 
^ When the Anderson Food Company took hold of that 

usiness they found large contracts for tomatoes, large pur- 
c ases for tomatoes, outside of the usual contract; large pur- 
C afes cans’ and they were compelled to pack those goods 

ey cou^  not do anything else with them.
[ Q. Do you know how much packed goods the Anderson

reserving Company had in foreign warehouses in January 
h 1901?

• About $65,000 worth, somewhere along there.
! . 'V0U know whether any person going to see these 30 

w S ln Bastion in this case can tell whether or not thev 
e packed by the Anderson Preserving Company or by the

Anderson Food Company?
A- No, sir; no man can tell, 
y- Why not?

i A Mi
Sanie , /|:V are Packed precisely alike— in the same cases and 

a e s none of our men in the place could tell.
36
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Cross-examination.

By Judge Gaskill:

Q. What do those figures on the left-hand side of that 
piece of paper that is pasted in the trial balance to whicli 
you have referred indicate?

A. They are the ledger folios.
Q. By reference to these ledger pages you can ascertain 

10 whether or not these were goods that were on consignment, 
or whether ihey were goods that were deposited in a store-
house, can you?

A. They were goods deposited in storehouses; there is no 
“ whether” about it.

Q. This paper is headed consignments ?
A. Yes, sir.
Q. Were the goods represented in that paper consigned to 

certain individual customers of the Preserving Company.
A. No, sir; they were not.

20 Q. Any of them ?
A. All of the names represented on that list are eithei 

warehouse companies or agents of the Anderson Preserving 
Company.

Q. And where they are agents of the company these rep 
resent consignments of goods as shipped to them to sell on 
account of the company?

A. Yes.
Q. What proportion of that $62,000 represents consign 

ments to the agents of the company; and what proportion 
30 represents deposits in your own name in various sore 

houses ? ,
A. I will have to have some paper; it is a matter of 00 

keeping now. (After making some computation.) 
amount, $27,643.66 were consigned to private warehouses-  ̂
that is, warehouses that were not regularly incorpora 
warehouses doing a general storage business.

Q. And in whose name were those goods deposite
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A. Which do you refer to ?
Q. The $27,000 odd.
A. They were in the name of the party running the ware-

house, being our agent.
Q. And is the balance, $62,000, represented by goods con-

signed to parties to sell for you ?
A. They are consigned to warehouses, receipts being- 

taken ; the warehouses in many instances had directions from 
the company to allow the company’s representatives at those 
points to withdraw those goods on their orders, sending us IO 
notice of such withdrawal.

Q. Just explain, please, the difference between the de-
positing in warehouses of your goods in your name and sub-
ject to your own order, and that is commonly known in the 
trade as consignment accounts ?

A. A consignment account, as I understand it, is a lot of 
goods shipped to a grocery house, in our case, where they 
sell them out and remit to us when they are sold. In the 
case of our warehouses, we consign goods so that they may 
be carried for us and we retain the ownership until they are 2o 
put into the hands of the grocery trade.

Q. And the $27,000 odd is what is represented as the de-
posit in your name in warehouses, is it not ?

A. In warehouses other than public warehouses doing a 
general storage business.

Q- And the balance of the $62,000 represents what you 
have described as consignment accounts ?

A. No, sir; they represent goods at storage at other ware-
houses. .

Q- Then you haven’t, by the figures and answers, given me 
an answer to the question that I asked originally.

A. Then I failed to understand your question.
Q- My question is, how much of that $62,000 odd repre-

sented consignments?
• It is all consignments, in view of the fact that they are 

Put there for sale.
Q- No; but consignments to agents or customers of yours, 

or of the firm ?
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A. I didn’t ship to agents; I said to customers.
Q. I ask you how much of that $62,000 odd represented 

consignments of that character?
A. I have already testified that I didn’t see any customers 

of ours on that list; there are no customers of ours on that 
list.

Q. For any portion of that $62,000?
A. No, sir.
Q. You say that none of that $62,000 represents consign- 

IO ments to customers ?
A. No, sir.
Q. Nor to persons who are customers dealing in and sell­

ing your goods for you?
A. That is another thing.
Q. I ask you how much of that $62,000 was consigned to 

persons who had been engaged in the sale of your goods, and 
were at the time those goods were shipped to them.

A. The difference between $27,643.66 and the total of 
those goods in storage went to the storage warehouse, ana 

2G the $27,000 went to warehouses in care of our agents 01 
brokers.

Q. Now, Mr. Cox, I notice on the paper to which you have 
referred in giving us the aggregate on what is styled on the 
paper as consignments, after the word “Philadelphia, the 
word “ Consgn.” and the figures $239.40. Please turn to the 
ledger which contains that and tell me whether that was de­
posited in any storehouse, or whether that was a shipment 
to a customer of yours ?

A. They don’t properly belong there, sir; they are a lot of 
small sales that have been sold to various customers in t e 
city of Philadelphia; it is a mistake in bookkeeping.

Q. So that this list to which you have referred does no. 
then properly contain any goods in a Philadelphia ware 
house ?

A. No, sir.
Q. Now, I understand that these goods which were kep 

outside of the State were kept at points convenient for quic 
distribution to customers?



145

A. That is right, sir.
Q. You have stated what amount was in the warehouse, 

or warehouses, January i, 1900; will you please tell me how 
much was in warehouses at the time the Food Company be-
came the purchaser of the plant and assets of the Preserving 
Company ?

A. I can do it by referring to my memorandum.
Q. Please do so.
A. The stock balance for September, 1901, shows $40,- 

332-67 °f goods stored at various warehouses. 10
Q. Outside of Camden?
A. Yes,
Q. Now, please tell me where those goods were ?
A. They were at most of these places here.

By the Vice Chancellor:

Q. Which you previously gave ?
A. Yes, sir. I can’t answer that question with particular-

ity without further reference to our books.
Q. That is, they were scattered all over the various places 20 

previously named ?
A, Yes, sir.
Further cross.
Q. Can you tell whether or not any of those warehouses 

had been placed between the date of January 1, 1900, and the 
hme when the new company purchased ?

A, Yes, sir,
Q. How many of them ?

• I will refer to my memorandum again ?
Q- Yes. . . 8
A. This list of January, 1900, shows 24 warehouses, in-
u mg that Philadelphia concern; while our list for 1901 

snows 27. ‘
Q- You have increased the number ?
q  es’ s*r> there are some closed, others opened, 

husin '̂00<̂  Company has been conducting this
CSS’ a ê y°u shipped any of your product to store-
37
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houses other than the goods which were made the subject 
matter of this suit ?

A. Yes, sir.
Q. Where?
A. Philadelphia, Pittsburg, Chicago, Kansas City, San 

Francisco, New Orleans, Boston. They are the only posi-
tive shipments that I recall; there may have been others.

Q. Outside of these seven places that you have just nam-
ed, I ask you if other storehouses named on that list, and 

io  your list of September, 1901, have been closed out, if the 
deposits have been closed out?

' A. Some of them have.
Q. Where have you deposits to-day other than those seven 

places you have just named, as being the places to which you 
have shipped since your company has been doing business.

A. Tampa, New York, Dallas, Texas, they are the only 
ones I remember now.

Q. On these goods which were left over at Tampa, New 
York, Dallas, did you have warehouse receipts—have you 

20 warehouse receipts for them?
A. I don’t know.
Q. What about the seven places that you named as being 

places to which you have shipped goods since the Food Com 
pany has been operating the plant; have you warehouse re 
ceipts from the deposits at those places?

A. We have an acknowledgement of the shipment. Those 
points that I spoke of are not storage warehouses, except San 
Francisco, which shipment went out last week.

Q. Have you borrowed money on any of those goods.
A. Yes, sir; we have.
Q. On the goods in which storehouses have you borrow 

ed money?
A. Philadelphia.
Q. What amount o f goods have you on storage in 1 

delphia ?
A. 5,000 cases, sir.
Q. O f what?
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A. Tomato soup.
Q. When was the loan made on that ?
A. I think it was sometime in May or June ; I don’t re-

member that.
Q. Of this year?
A. Of this year; it may have been earlier.
Q. Was that before the bill was filed in this case?
A. No, sir.
Q. These goods were sent there, however, for the purpose 

of making them the subject matter of a loan, were they not?
A. Yes, sir.
Q. Were they the same goods which you, or the company, 

the Food Company, acquired from the Preserving Company ?
A. I don’t know.
Q. What amount of money has been borrowed on those 

5,000 cases ?
A. $10,000.
Q. Have you borrowed upon any other goods stored else-

where ?
A. No, sir.
Q. The goods, then, that you have on storage in Pitts-

burg, Chicago, Kansas City, San Francisco, and so on, are 
deposited there to meet the demends of your customers f

A. They are.
Q- And not for the purpose of obtaining loans upon them ?
A. Well, we haven’t done it ; we might if we wanted to.
Q- They are not deposited there for that purpose ?
A. No, sir.
Q- Who superintended or had charge of the delivery of 

* ese goods to the Philadelphia warehouse ?
A. Our shipper, Mr. Stoy.
Q- Did you give any directions with reference to it ?

' ^ ve directions to send them there.
W- id you give directions as to the manner in which they 

Were to be sent ? * • - •
• I notified our superintendent, Mr. Cook, to have those

jji ° s P11* there. Didn’t give him any directions as to how 
tney were to be sent.

io

2 0

30
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Q. Do you know how they were to be sent?
A. Taken over on the wagon-
Q. Whose wagon?
A. Some were on ours and some on a team that we hired 

from time to time when business demands it.
Q. Were any of them sent over on a wagon other than 

your own regular team?
A. I can’t answer that; I don’t know.
Q. You said that there was tomato soup packed after the 

IO Food Company acquired the business of the Preserving Com-
pany ; is that right ?

A. Yes, sir,
Q. How much tomato soup was packed after the Food 

Company thus acquired it?
A. About j 0,700 cases— a little more than that.
Q. O f tomato soup?
A. Yes, sir.
Q. Packed after the Food Company took charge of the 

business, in September, 1901 ?
2q  A. Yes, sir; that is right.

Q. Did you put them up in the same kind of packages as 
the Preserving Company’s soup had been put up?

A. Precisely.
Q. The same label?
A. The same label.
By the Vice Chancellor:
Q. Within what time after the Anderson Food Com pan.' 

took charge was the business so conducted ?
A. What do you refer to ?
Q. You say you put the goods up, 19,900 or more cases 0 

tomato soup, in the same way in which the Anderson Pft 
serving Company put them up, with the same label; wit w 
what time after the Anderson Food Company had bongm 
the property from the Anderson Preserving Company 1 
you so pack these 10,000 cases?

A. These 10,000 cases were packed between the day nn 
which we took the business and the 6th of October.
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Q. And the day you took the business was what ?
A. September 20.
Q. So they were packed within the immediate two weeks 

that you undertook the business ?
A. Yes, sir; October 6 was the end of the season.

Further cross.

Q. Was the whole of that 10,700 cases tomato soup ?
A. Yes, sir, • 10
Q. And packed by you between the time of September 20.

1901, and October 6, 1901 ?
A. Yes, sir.
Q. You have spoken about Mr. Abraham Anderson mak-

ing a loan of money on warehouse receipts for canned goods ; 
such loan was not made by Mr. Anderson to a packer; it 
was made through a broker, a speculator ?

• Made to a broker representing his principal. I believe
made a loan to the same party— made to the broker repre-

senting the principal. 20
his principal was not a packer?

•A. I can t answer that question; I don’t know whether the 
man who got my money was a packer or not.

Q* "̂ >u dealt with the broker ?
A. Yes, sir. '
Q- And Mr. Anderson’s transaction to which you referred 

was a transaction with a broker ?
A. Yes, sir.

A- In The Philadelphia ?
A W°' *** ^iladelphia warehouses ?
 ̂ H H ^ Ve S°me £>°°ds stored with our agent there, Mr. 

amr„,L...ar, ^ Company; I presume there is probably

Q- How much goods have 
warehouses, all together?

you stored in Philadelphia

some

38
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Q. And those goods are the ones on which the money has 
been borrowed?

A. Yes, sir.
Q. Was the whole of that 5,000 taken over at one time?
A. No, sir.
Q. When was the first taken over; and how much ?
A . There were 3,500 cases taken over there in February 

and March. They commenced to haul February 27; I don t 
know how many days it took to get them over.

10 Q. When were the 1500 cases taken over?
A. In June?
Q. This last June?
A. This last June.
Q. That was after the bill was filed in this caser
A. I judge it was.
Q. Now, Mr. Cox, the money you have loaned on ware­

house receipts calling for canned goods has been loaned to 
brokers, has it not?

A. I so stated.
20 Q- Have you anything more than 5,000 cases anywhere 

in Philadelphia other than the Harding consignment?
A. No, sir.

•/

Re-direct.

Q. To whom and in what manner did you make this loan 
on this deposit in question, about which you have been ex 
amined by the counsel on the other side?

A. I didn’t make those loans ; they were made by the sec
30 retary and vice president, Mr. Henderson.

Q. Have you any knowledge of them?
A. I know we borrowed them on our notes, with the cer 

tificates as collateral security.
Q. You got them from whom?
A. From banks.
Q. Upon notes?
A. Yes. sir.
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By the Vice Chancellor:

Q. Do you refer to the transaction whereby the Anderson 
Food Company borrowed money ?

A. Yes, sir.

Further direct.

Q. In speaking of “our” note or notes, which do you re-
fer to?

A. The Anderson Food Company.
Q. Now, why did you thus borrow money on your com-

pany’s notes with these goods as security?

Judge Gaskill: Objected to as utterly immaterial, why 
they borrowed the money. The simple question here is 
whether they have a right to borrow or not. If they have, 
it does not make any difference what they borrowed it for.

The Vice Chancellor: You are disputing the right to do 
this particular transaction, because you say it was not in the °  
ordinary course of its business. The details of the transac-

A. A sudden demand was made by Mr. V. S. Anderson, 
who was connected with the Anderson Food Company, and 
with the old company, for notes that were due him by the 
Anderson Preserving Company, the liability for which was 
assumed by the Food Company, to the extent of about $11,- 
°°0' demanded them, wanted them to be paid by 12 
° c ock the next day. It was to meet this contingency that 3°  
that action was taken.

Q- Was that demand expected or unexpected ?
A. It was unexpected.
Q' ^^at other means had you right at hand to get this 

m°ney and pay it in answer to this sudden demand ?

Ejected to as immaterial. Admitted.
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A. We had no other means at that time.

Re-cross.

Q. When was this demand made upon you by Mr. Voor- 
hees Anderson for his $11,000?

A. On the 14th or 15th day of January of this year.
Q. 1892?
A. 1892.

10 Q. And the demand was to pay him that money by noon 
of the next day?

A. Yes, sir.
Q. Now, when did you send the goods over in storage for 

the purpose of raising money upon them?
A. I think I have already stated that, under date of Feb-

ruary 27.
Q. And when did you pay the note or notes?
A. Sometime in April.
Q. About the middle of the month ?

20 A. I can’t tell you that; I didn’t handle the transaction, 
somewhere along during the month of April.

Q. These notes were outstanding obligations at the time 
the Food Company resumed the business o f  the Preserving 
Company ?

A. Were demand notes.

By Judge Pan coast:

Q. I would like to show the witness the notes and ask nr,
30 whether those are the notes. Are these the notes, the pay 

ment of which were demanded ?
A. These are the notes. ,
Q. Is there anything there to show that they were pai
A. No, sir.

[Notes offered in evidence and pinned together, and mar 
ed Exhibit D2.]
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Q. What is the total?
A. $10,698.40.
Q. What is the total stated on the face of them ?
A. $10,519.02.
Q. The total shown on the principal of the notes ?
A. The first figure was $10,698.40, which I find written 

here; the face of the notes, less interest, $10,519.02.

Further cross.

Q. These three notes which you have just identified are 
demand notes ?

A. Yes, sir.
Q. And they bear date October 1, 1901 ? 

i A. I presume so. : v,
Q. Just look; they all bear date that day, do they not ?

I A. That is correct, sir.
Q. At the time of the purchase by the Food Company of 

the plant and assets of the Preserving Company, Mr. Voor- 
iees Anderson held notes of the Preserving Company then 
past due, for this sum of money, didn’t he?

• He held demand notes for that same amount of money. 
Q- And in the purchase your company assumed payment 

of these notes ?
A. Among the other liabilities; yes, sir.
7 at that time when the agreement was made b\ 

W lĉ the Food Company became the owner of the plant and 
j assets of the Preserving Company, it was understood and 
agreed that Mr. Voorhees Anderson was to be paid at once
b tĥ 1S’ September 20’ or thereabouts— the amount due him 

j y e old company at the time your company, the new com- 
any, took possession, was it not ?
A- No, sir.

tween WaSn * ^ mac ê a condition in the agreement be- 
to PuMU1Sê  an<̂  ^ brabam Anderson by which you agreed 
in the P lm a.cer âan sum of money for his stock, interest 

ŝerving Company, that you must have three years 
39
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in which to pay him that money, instead of two years, as pro-
vided in the previous agreement, as you needed an additional 
year on account of being pledged to meet at on ce these notes 
of Voorhees Anderson?

Objected to as not cross-examination. A fter  some argu-
ment the objection was withdrawn.

A . There were a number of trades, or a number of 
io  changes in the deal there between the signing of each agree-

ment in which various propositions were brought up; that 
might have been there; I don’t remember any such arrange-
ment covering that particular ground.

Q. You don’t deny that such was the arrangement, do 
you?

A .  I don’t think that the demand for those notes was the 
occasion of changing Mr. Anderson’s cash payment from 
two years to three.«

Q . Mr. Henderson was your agent in negotiating this 
20 transaction, was he not?

A. Yes, sir.
O. These notes were not paid in the fall of 1901 •
A. No.
Q. On the second day of December, 1901, $1,000 was pa- 

of the principal, was there not, on one of these notes.
A . There is an amount paid on those notes and endorse 

on the back, whatever it is; I don’t know.
Q .  $1,074.52.
A. That is probably what was paid.

30 Q. At that time Mr. Voorhees Anderson was treasurer 0 
the Food Company?

A. What date was that?
Q. At the time this money was paid.
A. What date was that?
Q .  12-2, 1901.
A. Yes, sir.
Q. And remained treasurer up to what time.
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A. Until the 15th of January, 1902, I think.
Q. A little over a month thereafter. Didn’t Mr. Voor- 

hees Anderson frequently, from time to time, and before this 
last demand was made, request payment of these notes ?

A. He requested something on account from time to time;. 
yes, sir.

Q. And no other payment was made to him in response 
to his request ?

A. The only payment there was is recorded there until 
the notes were lifted or paid.

Q. Did you secure more than one loan on these goods that 
was sent over to the warehouse, in Philadelphia ?

A. I think we did; I can’t specify with particularity as to 
those loans.

Q. Didn’t you borrow on 3,500 cases in the first instance 0
A. Yes, sir; that is right.
Q. And the money so borrowed was needed for the pur-

pose of paying for the stock used in manufacturing your 
product ?

A. It might have been, and it might not have been.
Q. Wasn’t it borrowed on purpose to pay Mr. Voorhees 

Anderson this money that he had demanded of you?
A.. It might have been—the moneys we borrowed on these 

goods may have been in the place of other money that we 
took from the business to pay Mr. Anderson.

Q- Did you borrow on the other 1,500 cases which you 
subsequently deposited in the warehouse, in Philadelphia ?

A. Oh, yes.
Q. How much money did you borrow on that lot of goods ?
A. We borrowed, as I testified sometime ago, $10,000 on 

5-0oo cases.-
Q- How much did you borrow on the last lot of goods, the 

hst 1,500?
• We didn t borrow any amount of money on those spe- 

Clfic U500 cases.
Q- Only have one loan all together ?

• We had one loan on 5,000 cases.

10

20

30
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Q. When you took the other 1,500 cases there, didn’t you 
renew a loan that had been in existence on the 3,500 cases?

A. Oh, yes.
Q. And borrow additional money?
A. We borrowed money, $5,000 in the first place, I think, 

and paid it off, and later we borrowed more money on those 
same goods.

Q. And deposited additional goods to increase the amount 
of the loan?

IO A. Yes, sii.
Q. And the new loan was made at or about the time the 

old loan was paid off, and was in renewal of the old loan?
A. I can’t say that; I didn’t handle it.
Q. Was this new loan, or the additional amount you bor-

rowed on your product, used for the purpose of paying for 
goods or material used in the manufacture of your product.

A. Some of it may have been ; I can’t tell.
Q . Wasn’t it borrowed for the purpose of paying interest.
A. No, sir'; it was not.

2Q Q. Can you tell me how much the loan was increased the 
second time you borrowed over what it was the first time 
you borrowed?

A. I think the first time we borrowed $5,000, which we 
paid. I don’t know how long after we borrowed more 
money on those goods, but eventually we increased the num 
ber of cases to 5,000 and borrowed $10,000 on them.

Q. Now, then, let me have, as near as you can tell, t e 
dates on which you borrowed these moneys?

A. I don’t know it ; I can’t tell you.
Q. It was after the goods were sent over there in e 

ruary ?
A. Why, certainly.
Q. Now, then, what vegetables or fruits were you Pur 

chasing at that time for the purposes of p reserv in g  or can 
ning? ,

A. Oh, we were constantly buying all the lines of canne 
goods, dried fruits, at that time of the year.
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Q. What were you purchasing at that time?
A. At what time ?
Q. At the time you shipped these goods over to the ware-

house.
A. I don’t know.
Q. In what quantities were you buying, in dollars and 

cents ?
A. I don’t know.
Q. These goods that you manufacture are manufactured 

for the purpose of sale ? Q
A. Yes, sir.
Q. And that is the ordinary course of business, to manu-

facture and sell the goods.
A. Yes; that is what we are in business for.

Re-direct.

Q. Do you know' whether or not, just prior to this suit, 
your company was expending money in buying machinery 
or otherwise in betterments of the place ?

Oh, yes; we spent quite a sum of money in improv- 
mgthe real estate, in adding new machinery to the plant.

W- Shortly prior to this suit?
A. Yes, sir.
Q. How much money in the aggregate ?

Objected to as immaterial and irrelevant.

that k' rf6 ^ ancellor: I did not suppose that an inquiry of 
the s ln pertinent to this investigation, but as 30
to hp ^  ° exam n̂a^on indicates that the argument is 
bon of tIanĈ  ^ at money raised within the construc- 
pose 0 1 • T ttd mort^ e> to be used for a limited pur- 
I shoid /  m  t -C COnc*uct of the company’s business, I think 
the com & & *n everything that might have been done by 
I to which this money might have been applied.

1 is admissible. I will allow any investigation 
40
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which throws any light as to the mode in w h ic h  this com-
pany conducted its business.

A .  I  presume for machinery, improvement to  the building, 
we expended in the neighborhood of from $ 10 ,0 0 0  to $12,- 
000.

Q. Does that include all expenditures f r o m  the time the 
mortgage was made down to the suit?

A .  Yes, sir; principally so, within reasonable latitude.
10 Q. Why do you characterize the demand fo r  these over-

due notes as sudden?
A. Because we had understood and had a n  agreement, a 

verbal agreement with Mr. V .  S .  Anderson, th a t  w e were to 
have the calendar year of 1902 to pay those notes.

Q. So you were acting upon that understanding and 
agreement ?

A. Yes, sir.
Q. Up to the time this demand was made?
A. Yes, sir.-

20 Q- And that is why you characterize it as sudden?
A. Yes, sir.
Q. And you had to make this sudden shift?
A. Yes, sir.

Adjourned until Wednesday, October 22, 1902’
A .  M .

30



1 5 9

In Chancery of New Jersey.

John Cook, sworn for defendant.

Direct examination.

%  Mr. Woodhull:

Q- Where do you live ? ~
A. Merchantville.
Q- What is your business ?
A. I am connected with the Anderson Food C 
Q- In what capacity ?
A. General superintendent.
Q* With whom were you connected before 3

connection ?

With the Anderson Preserving Company.

Complainant,
AND On  BiUv, &c . 10

Anderson Food Co m p a n y ,
Defendant.

Ca m d e n , N. J., Oct. 22, 1902.

The hearing in this matter was continued pursuant to ad 
journment. Appearances as heretofore noted. 20



160

Q. How long ?
‘A. Since the first of October, 1880.
Q. In what capacity?
A .  Various capacities ; during the latter part of the time I 

was superintendent of the factory.
Q. By virtue of such employment at the Anderson Pre-

serving Company, can you speak as to their practice as to 
warehouseing their goods outside of this State?

A. So far as concerns the shipment of goods to ware- 
IO houses from the factory here, yes.

Q. Did you have direction of that?
A. The local warehouse; yes, I had.
Q . Can you state any particular shipment by the Ander-

son Preserving Company to warehouses anterior to 1890?
A. Yes; there was a lot of cranberry sauce went to Wil-

liam F. Coleman & Company, in San Francisco, in 1886.
Q. Where was that stored— anywhere except the West?
A .  It went to William F. Coleman & Company, San Fran-

20

30

cisco.
Q. Do you know about that time of any storage nearer 

here, any warehouses?
A. Subsequently to that in 1893, there were several thou-

sand cases of canned tomatoes stored in the Merchants 
Warehouse, Eighteenth and Market streets, P hiladelphia.

Q. Had you personal knowledge of that?
A. Yes, sir.

. Q. How?
A. It became my duty as superintendent of the factory 0 

take a man over there at sundry times during the winter 0 
1893 and overhaul those goods and make examination 0

them, and renail the cases.
Q. Have you a recollection of their quantity ?
A. Not definitely— but there is in the neighborhood 0 

3,600 cases.
Q. Have you stopped the tomato pack at the Anderson

Food Company for this year? 
A. We stopped yesterday.
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Q. Had you or not continued that pack from the time the 
Anderson Food Company took hold up until yesterday?

A. Continued it during the growing season, the present 
crop.

Q. Can you state when that pack was stopped in 1901 ?
A. On the 6th of October.
Q. Can you, of your own knowledge, state approximately 

how many cases of such pack were packed by the Anderson 
Food Company, in 1901, after that transfer?

A. There was 10,000 and some hundred cases— seven hun- 10 
dred, I think, something like that.

Cross-examination.

By Judge Gaskill:

Q. When you say there were ten thousand some hundred 
cases, you mean cases of what ?

A. Tomato soup.
Q. Tomato soup that was put up by the Anderson Food 

Company between September 20 and October 6? 20
A. Yes, sir.
Q. From what did you get those figures ?

• From the reports made to me by the foreman of de-
partment that handled that work, Mr. Weygand.

Q- When did you look at those reports ?
• I have seen those reports at the time, and I have seen 

them again recently..
Q- And it is your recent examination of them that enabled 

you to testify here to-day as to the quantity ?
A- Yes, sir. ' j -'
0  y  1 , ' 3®

ou on t recollect from what occurred a year ago ?
A- I certainly do.
Q That is to say, you have an independent recollection?

‘  ̂ certainly have, sir.
yout n f  Ŵ 10ut any reference to the books or reports, can
ber 9n + mucl1 keen packed a year ago, from Septem- 
Der 20 to October 2? ‘ H

41



A. I probably could not tell to the case, but I know with-
in reason.

Q. Then why did you look at the reports recently if you 
can remember without looking at them?

A. I had the best reason in the world for looking at the 
reports ?

Q. What?
A. To refresh my memory.
Q. Then your memory needed refreshing? 

io  A. It needed refreshing as to the exact number of cases. 
Q. What was the exact number of cases?
A. 10,700 and something.
Q. The exact number, can you tell ?
A. That is as exact as I can give it.
Q. How much had been packed during the summer and 

fall of 1901, preceding September 20, of tomato soup?
A. Something over 21,000 cases.
Q. Wasn’t there more than that?
A. Up to the time of the transfer ?

20 Q. Have you the books here which show the pack?
A. The books are here.
Q. Please refer to those books and tell me how much a 

been packed of tomato soup, in the summer and fall of 1901, 
preceding September 20?

A. Mr. Weygand’s time-book.

Mr. Beldon: The book is not here, but it will be produce

Judge Gaskill: I would like to have that quantity, and it 
can be furnished to me later.

30 ^
Q. You are the superintendent of the defendant compa . 

the Food Company ?
A. Yes, sir. pr*.
Q. And you were the superintendent of the Ander&on^ 

serving Company at the time of the transfer of the 
from one company to another?

A. Yes.
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Q. So that you now occupy the same position with the 
new company that you occupied with the old company ?

A. Yes, sir.
Q. These goods that you spoke of as being in the ware-

house in Philadelphia, were they goods that had been manu-
factured or packed by the Anderson Preserving Company r •

A. No, sir.

The Vice Chancellor: To what date does that apply ?
IO

Q. You referred to certain goods that had been stored in 
Philadelphia in 1893, didn’t you say?

A. Yes, sir.
Q. And you stated there was what— 1,000 cases?
A. Nearly 3,000 cases.
Q. Now, I ask you if those goods which you thus referred 

to were goods which had been manufactured, or preserved, 
by the Anderson Preserving Company ? 

a . No, .
Q. They were goods which either Mr. Anderson or the °  

Preserving Company had taken, purchased and left on stor-
age, where they found them, are they not ?

A. I can’t answer that question; they were simply on 
storage there, so far as I was concerned.

Q. Who put them on storage; you don’t know ?
A. No.
Q- And what you did was to examine them under orders 

from the Preserving Company ?
A. Yes, sir.
Q- As I understand you to say, you repacked some of 3°  

them ?
A T .

• t was necessary in this examination to open the cases 
, g en tly  go through an entire block of cases and repack 
them and renail the cases.

Q- Putting new labels on?
A. In some instances; yes, sir.



164

Q. Can you tell, Mr. Cook, which goods it was that were 
sent over to the warehouse this year, in February or later, 
in May or June, or whether it was goods that had been put 
up by the Preserving Company, or goods that had been put 
up by the Food Company?

A. No, sir; I could not.
Q. Did you have charge of the removal and storage of 

those goods ?
A. I had charge of the removal of them; yes, sir. 

io  Q. Is that part of your ordinary work?
A. Yes, sir.
Q. Did you give the orders for removal o f#all of them, the 

first lot as well as the second lot, that were sent over to Phil-
adelphia this year?

A. I did.
Q. The first lot were sent over in February, were they 

not?
A. I think they were; yes, sir.
Q. That is not a very busy season with you in shipping, 

20 is it?
A. That usually is a very busy season; yes, sir.
Q. How was it this year?
A. We were very busy at that time.
Q. Were your teams busy at that time?
A. Yes, sir.
Q. Outside of this work of removing goods to Philadel 

phia, were they busy ?
A. Yes', sir; they were.
Q. These goods were not removed over to Philadelphia 

30 with your own teams, were they ?
A. Part are.
Q. The greater part removed over by what teams.
A. The teams of John Ballanger, which were used fr01̂ 

time to time when there is need for any hauling, extra
in g.

Re-direct.
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Q. Why could you not tell whether the goods sent to Phil-
adelphia for storage, about February, were packed by the 
Anderson Preserving Company or by the Anderson Food 
|Company ?

A. Because, as the pack progresses, the goods were piled 
in such manner as it would be impossible for any one to tell 
at any subsequent date as to what goods they were getting 
hold of in this storage, whether they were packed previous 
to September 20, or subsequent.

Q. Was there or not any change in the label at that time? 10
A. No, sir.

By the Vice Chancellor:

Q. What do you mean by no, sir; that there was no 
change in the labels ?

A.' No; there was no change in the labels.
Q- No change from what.?
A. I don’t understand your question.
Q. Were there any changes from as they were antecedent-

ly packed? 20
A. Not at all.

I Q’ y°u refer to the labels on the particular cans;,- are
1 you referring to the fact that there was no ch&nge on the
Ia e s on the particular cans, or to the fact that there was

° c an£e in the marking of the case, which included the 
cans?

A. Neither.

1̂ bad yet been, changed from those markings
I » a e s use(̂  by the Anderson Preserving Company ? 
jj °' S*r> cban£e didn’t occur until September 1, 3°

I further direct.

whom  ̂ r  ^ ease s â ê whether this Mr. Ballanger 
Jud ev  ̂ k menti°ned as the one hauling, these goods 

au ed for the Anderson Preserving. Company ?
42
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A. Yes, sir; he had.
Q . Was that a frequent occurrence or not, for him to haul 

for the Anderson Preserving Company?
A .  Quite frequently— nearly always did our extra haul-

ing, John Ballanger.
Q. That is all.

Mr. Beldon : Judge Gaskill, that book is here. (Handing 
book to witness.)

10 Re-cross.

Q . The book showing the pack for 1901 I understand has 
been brought into Court and is now in your hands?

A. Yes, sir.
Q. Will you please tell me the quantity of tomato soup 

that was packed by the Anderson Preserving Company dur­
ing the summer and fall of 1901, prior to the sale and trans-
fer of the business of the business to the Anderson F 
Company, September 20, 1901 ?

20 A. I have here the record kept by our foreman, and I shall 
have to ask his explanation of this record to answ er t at 
question.

Q. Is the foreman here?
A. He is.

Mr. Beldon: We will be a witness.

Q. That is all.

3 °  Jo h n  A . W e y g a n d , sworn for the defendant. 

Direct examination.

By Mr. Woodhull:

Q. Where do you live?
A. 536 South Third street, Camden.
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Q. Where do you work ?
A. For the Anderson Food Company; I am foreman.
Q. Were you connected with the Anderson Preserving 

Company ?
A. I was.
Q. How long were you with both concerns, continuously ?
A. As near as I can tell, about io  or 11 years.
Q. In what capacity ?
A. Several different things; laboring around when I first 

started and worked my way up. IO
Q. What do you do now?
A. Foreman.
Q. Are you acquainted with the packing of the concern ?
A. Yes, sir.
Q. Have you knowledge of the packing of the Anderson 

Preserving Company ?
A. I have.
Q. Have you a book kept by yourself in relation to that 

pack?
A. Yes, sir; a daily record. 20
Q. Will you take that book? Will you state what the 

pack of the Anderson Preserving Company was for the year 
I9°i up to September 20 ?

A. It is a little over 21,000, as near as I can tell.
Q- Of what?
A. Of tomato soup.
Q- Is that in the book?
A. Yes, sir.
Q- Have you continued the packing of tomato soup with 

f e present house since September 20, 1901 ? , Q
A. I have.
Q- Have you knowledge of the extent of that pack of to- 

niato S0UP since that time ?
• What have you reference to ?

Q- Since September 20?
A. Yes.
Q- Can you state what that pack was?
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A. As near as I can tell it was ten thousand seven hun-
dred and some odd.

Q. After September 20, 1901 ?
A. Yes, sir; until October 6. From September 20, on up 

to October 6, we packed ten thousand seven hundred and 
some odd eases.

Q. Have you been packing- tomato soup this season?
A. Yes, sir.
Q. Is that pack still.going on?

IO A. We quit yesterday; yesterday wound up the season.

Cross-examination.

By Judge Gaskill:

20

30

Q. Were you foreman under the former manager of this 
business, the Preserving Company?

A. Well, I was department foreman.
Q. Did you have charge of the goods that were there in 

the factory?
A. Yes, sir.
Q. How much tomato soup was left over from the preced-

ing year when you commenced to pack, 1901 ?
A. None at all I believe at that time it was cleaned out.
Q. None here in the cannery, or factory or warehouse?
A. None that I know o f; I don’t know what was in the

warehouse, whether there was anything:or not; I am not con 
nected in that line.

Q . They have a warehouse here in Camden where t ey 
store their goods ?

A. In our own factory.
Q. Do? you have charge of that ?
A. Yes, sir.
Q. That is what I want to get at*; was; there any storage 

there of the previous year pack of tomato soup ?
A. No, sir.
Q. That is all.
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Charl es H. El l io t t , sworn for the defendant.

Direct examination.

By Mr. Woodhull:

Q. Where do you reside ?
A. Philadelphia.
Q. What is your business ?

 ̂ A. Bookkeeper.
Q. With whom? ' 10
A. At the present time with the Anderson Food Company.
Q. How long have you been there ?
A. Very nearly a year.
Q. Have you made an examination of the books of. the 

Anderson Preserving Company in respect to the quantity of 
warehouse goods stored by such company, outside of the 
State of New Jersey, during the year 1001 ?

A. Yes, sir. %
Q- Can you state from such examination what that quan-

tity was ? 20
A. Yes, sir.
Q- Please do it.
A. I can give it from a memorandum that I have here, 
y- Taken from the books?
A. Taken from the books of the concern.

Fr°m what books ?
ord ^r0rn > the only place they keep a stock rec-

% the Vice Chancellor: 30

^hls ls a statement of values ?
A. Yes, sir.
Q- Of the goods ?

0 R̂  m6 ^°0ds st°red in outside warehouses.
A. Yes * Anderson Preserving Company?

43
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Further direct.

Give them by months, please.
January, 68,852.83.
February, 64,962.85.
March, 58,178.01.
April, : 55,249.44.
May, 53,822.86.
June, 47,141.86.
July, 43,908.47.
August, 41,589.10.
September, 40,332.67.
October, 36,709.94.
November, 40,569.42.
December, 43,793-93-
In what houses, can you state from your examination

were these stored?

Judge Gaskill: Is there any dispute about that? I am not 
20 going to dispute the evidence already in.

The Vice Chancellor: Unless it is intended to show some 
dealings other than the deposition of the goods there, w at 
advantage is there in the inquiry as to the particular ware 
house ?

Mr. W oodhull: The book that was objected to came from 
Mr. Cox; this is from the bookkeeper.

The Vice Chancellor: Mr. Anderson and almost 
30 ness examined stated that the deposits were practical y 

one end of the country to the other.

Cross-examination.

By Judge Gaskill:

O. Taking your figures, then, from the first of Jan̂ ^ 
down to and including the month of October, I901’
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was a steady decrease in the quantity deposited in ware-
houses outside of New Jersey, was there not?

A. Yes, sir; so the figures state.
Q. Running from $68,852 in January down to $36,709 in 

October ?
A. That is correct, sir.
Q. And then after October, the amount increased gradu-

ally November and December ?
A. Yes, sir. ♦
Q. That is to say, the old company was decreasing con- 10 

tinually the amount that was stored outside of the State up 
to and including the month of October, 1901 ?

A. So it appears from the list.
Q. Now, only pne question as to where these goods were 

stored. Were apy of them stored in the city of Philadel-
phia?

A. I don’t see any Philadelphia storage house among the 
list.

Q. That is all.

_____  2 0

David A. Hender son, sworn for defendant.

Direct examination.

By Mr. W o o d h u ll :

Q- Where do you  reside ?
A. Camden, N . J.
Q- What is your business ?

• I am vice president and secretary of the Anderson Food 
ompanv, and also in the fire insurance business.

the Ŵ ê er or .n°t y°u conducted the negotiations of
e PUrchase o f  the Anderson Preserving Company with the

complainant?
A- Yes, s ir ; I did.

3 °
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The Vice Chancellor: Do you propose to examine this 
witness on the questions raised by the cross bill?

Mr. Woodhull: I do not.

The Vice Chancellor: Very well; proceed.

A. Y es; I conducted the negotiations between Mr. Ander-
son, the complainant, and the company.

10 Q. By reason of the negotiations are you co n versan t with 
the agreements mentioned at the last hearing, in  respect to 
the two years and three years for the p a y m e n t  o f certain 
moneys to the complainant?

A. Yes, sir.
Q. It was suggested at that hearing that th e  reason for 

the change from two years to three years was because of the 
payment of a note to Voorhees S. Anderson—

A. No, sir; that is not the fact at all.

20 Objected to.

The Vice Chancellor: Wait until the question is put.

Q . Have you any knowledge in respect to th e  reason for 
that change?

A. I have.
Q. Was there conversation between the p a rt ie s  to y°ur 

knowledge to the respect to the change from tw o  years 
~o three years?

Objected to as irrelevant. Admitted.

A. There was.
Q. State what the conversation was.

Objected to.
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The Vice Chancellor: I think you ought to go further, and 
show between whom it was.

Q. Between yourself, on behalf of Mr. C ox, and Mr. 
Abraham Anderson.

Judge Gaskill: I object to any of this testimony, because 
it is totally irrelevant to the issue. The issue here is, have we 
a chattel mortgage, and if so, what is the force and effect 
of that chattel mortgage, and any conversation or negotia- j 0 
tions between the parties in respect to the payment or non-
payment, or the delay in the payment of any outstanding 
obligations can in no way affect the question which your 
Honor must decide. It is for the purpose of keeping not 
only the record straight, but keeping irrelevant matter out 
o the record, and of obviating the necessity of rebutting 
things which throw no light on the matter.

The objection was then argued.
T. 2 0

e Vice Chancellor: The present objection is made upon 
t e ground that the question seeks to draw from the witness 
tatements of fact which have no relation to the issue here
mg tried, and are therefore irrelevant. The inquiry here 

s, as Judge Gaskill has defined it, an inquiry as to what, un- 
fc  t e phrasing of the chattel mortgage, was the right v.\r 

er of disposition of the Anderson Food Company of the 
elu 1 UĈn âc ôrV- The phrasing is wide enough to in-
tend^ ^°0(̂ S ^rtgaged , but obviously was not in- 
ances *n c ûc ê  futures, equipment, tools and appli- 30 
phern ^  ar/  ^ ose things which go to make up the para-
mo, a ^ °, factory- The phrasing of the chattel mort- 
htitud Sl\   ̂ have been disposed to allow the widest 
light ur/11 !i 6 T  any evidence which may throw
conducted h & m°^e *n which the business of this company is 
t° be a e<~ause the extent and powder of disposition seems 

the chattel mortgage to the mode in which 
4 4 -
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the company conducts its business. I am n o t disposed to 
limit the evidence on this point. I also think i f  I rule favor-
ably to the complainant on this objection I m ig h t  do him an 
injury, because I would be obliged to rule a g a in s t  any con-
tradiction of Cox’s testimony on this point. A s  the pres-
ently offered testimony relates to the conduct o f  the business 
of the company, perhaps remotely, so far as th e  chattel mort-
gage is concerned, I think I should admit it.

io  Judge Gaskill: If your Honor will look a t  the.testimony 
taken the other day, you will find that the cross-examination 
of Cox was on testimony brought out on d ir e c t  examination 
over my objection.

2 0

3°

The Vice Chancellor: (Looking at the n o tes of testi-
mony.) It does appear on examination of the testimony 
taken on the previous day (shown on page no) that the 
same line of examination here put to this w itn e s s  was intro 
duced by the defendant, was objected to by th e  complainant, 
and was admitted over the objection. The cross-examina 
tion of the defendant’s witness touching th e  sam e subject 
matter was made after the complainant had objected  t o t e  
admission.

I ruled before that I would admit the testimony on t is 
line, and will admit it now so far as it goes to show the m ej 

which the Anderson Food Company conducted its
Whether preceding negotiations, antecedent to t < 

purchase by the Anderson Food Company of the ^ in̂ ’ 
would throw any light upon the mode in which the 11  ̂
son Food Company, after it had purchased, conducte  ̂
business, is, I think, a matter of considerable doubt, an 
the question presently put relates to negotiations Prej ^ j t 
the undertaking by the Anderson Food Company, t 
ought to be overruled. What the parties did before * 
chase would be no indication of the mode in which t 
pany, after it assumed control of the property, con uc ^ 
business. I think the examination as to the mode in

in 
ness.
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the Anderson Food Company, after it purchased, conducted 
its business in this transaction is pertinent, and pretty nearly 
every other transaction in the company’s management of its 
business, if counsel choose to make it wide enough, it might 
throw some light on the mode in which it conducted it.

I overrule the question so far as it is addressed to the wit-
ness to bring out any facts or negotiation preceding the pur-
chase. As to the conversation and negotiation succeeding 
the purchase, I will admit that.

i o
Judge Gaskill: And the same ruling, I suppose, might be 

extended to the previous questions—

The V ice Chancellor: If I have already admitted it with-
out objection, I will not now rule it out; but it can be of lit-
tle weight in throwing any light on the question.

Q. Testimony has been had respecting the warehousing of 
3-500 cases by the Anderson Food Company, in Philadelphia ; 
what was the purpose of that warehousing ? 20

A. The intent and purpose was to borrow money, because 
it was stored over there for the purpose of the usage in the 
business of the company as it demanded it, and the particu-
lar demand at that time was the payment of some notes of

• S. Anderson we had in mind to liquidate.
Q- Were they the three notes testified to by Mr. Cox?

Objected to as immaterial. Admitted.

A. Yes, sir. • 30,
Were those loans'made by you for the company?

A. Yes, sir. -
Q- That is, loans to pay those notes ? 

loa ^  WaS *nten(Ied purpose. I negotiated for the

Q- In the conduct of the business at the time, the negotia-
11S money to pay those notes of V. S. Anderson by rea-
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son of the agreement had between Abraham Anderson and 
John T. Cox, was there any understanding whatever in re-
spect to the reason for the payment of those notes of V. S. 
Anderson within three years?

A. We had an agreement with V. S. Anderson—

Objected to.

Mr. Woodhull Was there an agreement either with Voor- 
10 hees Anderson in regard to the conduct of the business?

The Vice Chancellor: You mean after the purchase?

Mr. W oodhull: Yes ; when the subject matter of the pay-
ment of the notes came up.

The Vice Chancellor: Ask him whether he had any nego-
tiations as to the payment of Voorhees Anderson’s notes after 

Q the purchase by the Anderson Food Company ?

A. Y es; I had.
Q. With whom?
A. With V. S. Anderson.
Q. What wer : the negotiations ?

Objected to.

The Vice Cl ancellor: It is obvious that the conversation 
between Voorh ees Anderson and these gentlemen is of no 

 ̂ significance, unless it is simply to show that there was a de 
mand for money.

Judge Pancoast: Sudden and unexpected.

The Vice Chancellor: Yes; but what negotiations-he ha 
are not binding on the complainant here.



Mr. W oodh u ll: Not at all; but this is the important point 
of the whole affair, the demand for this money.

The Vice Chancellor: I do not think the conversation be-
tween this witness and Voorhees Anderson is admissible. If 
there was a demand for payment of the notes, that was in 
the conduct of the company’s business, and it does not mat- 

! ter where it came from. The proof that there was a de-
mand for money may show how the business relating there-
to was conducted, but conversations between Mr. Voorhees io  
Anderson and the defendant company’s representatives can-
not be received.

Judge Pancoast: What we want to show is what appears 
to some extent. We want to show that the arrangement be-
tween Voorhees Anderson and this defendant company was 
to the effect that they should have time to pay these notes; 
these notes were allowed to lie as a sort of an investment—

he Vice Chancellor: Conversation between strangers to 20 
| e record and one of the parties to the suit, the other not 
eing present or authorizing it, are not receivable. What 

||as cone because of the demand may be offered in proof. I 
n you would be authorized to show that an unexpected

demand was made. * - * ‘

(.1*1 Pancoast: That is just the point now, we want to 
Sh0w why it was unexpected.

1 Th V
sl10 .e 1Ce Chancellor: And you want to show that by 30
Danv COnversati°n between the Anderson Food Com- 
P y and a stranger to the suit?

Judge Pancoast: Voorhees Anderson.

[ Th V’
think I a06 KranCelI° r: is a stranger to the suit, and I

m ° ^ ed to overrule conversation between Voor-
45
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hees Anderson, who is no party to this suit, and the Ander-
son Food Company. What the effect of these negotiations 
were, that is another matter; you may prove that.

Q . What was the effect of these negotiations with Voor- 
hees Anderson, in respect to the payment of the money? .

Objected to as immaterial.

io  A. The sudden demands made by him made us look 
around to get funds to meet the demand.

Q. Did you yourself for the défendent company raise 
money to pay these notes?

A. I did.
O. Will you state when they were paid?
A. We negotiated a loan of $5,000 ; the loan was dated the 

31st day of March, 1902. We paid that loan off April 26, 
that was a short time ; $5,000 was the loan.

Q. Were other moneys borrowed ?
20 A. We paid that loan off and didn’t have any other until 

about June 2, when we borrowed the $5,000 again, making 
in all the sum of $5,000 up to that time borrowed.

Q. When was the demand made by Voorhees Anderson 
for this payment of these notes ?

Judge Gaskill : That is under my objection.

Admitted.

2o A. January 14, 1902. (The rest of the answer was orde
ed stricken out.) . ct

Q. What occurred in the conduct of the business in rê  ^  
to the payment of those notes when demand was ma

» bank ?

Judge Gaskill : That is also under my objection.

The Vice Chancellor : I will admit it.
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A. We went on, or we handed the notes over, or the state-
ment of the bank over to Mr. Woodhull, with the explana-
tion that we didn’t have to pay those notes under the agree-
ment.

Objected to.

The Vice Chancellor: You are stating now a conversation 
in the absence of the parties.

By the Vice Chancellor : io

Q. You handed the notes to Mr. Woodhull, your counsel?
A. Yes, sir ; the counsel of the company.
Q. What did you do that for, for settlement ?
A.. No.
Q. For adjustment?
A. Adjustment ; after which suit was brought.
Q. By whom ?
A. By Voorhees S. Anderson against the company, and 

the notes were paid April 16, $10,600 odd— that is, including 
interest. 7) /  . ~ ̂  *- ? 2°;

Q- State whether or not the money raised in the manner it 
was attempted to be raised, by the warehouse goods, was nec-
essary in the conduct of the defendant company’s business?

A. Absolutely so.
Q- State whether or not you raised these moneys spoken 

of from the banks?
A- Yes, we did.
Q- By direct loan?
A. By direct loans.
Q- With or without security ? 3°

• With security ; the negotiable certificates of those goods 
at the warehouse, in Philadelphia.

W- tate whether you attempted to make them by direct 
°ans without such security ?

es’  ̂ m several instances in the city of Camden.
Objected to as immaterial.
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The Vice Chancellor: I think not. I will admit it.

A .  I made overtures to one of the trust companies for 
$ 5 ,0 0 0 . I saw the president of the’company. H e told me—

Objected to.

Q. What was the result?
A . The result was that after a delay of about a day, or 

j o  several hours of that day, they said n o ; they refused it.

Objected to.

The Vice Chancellor: I will admit the refusal.

A. I went to another bank in this town, and they did like-
wise, after holding it up for two or three days.

By the Vice Chancellor :
20

30

Q. What was it you sought to effect ?
A. A loan of $5,000 on account of this sudden demand. 
Q. On what did you want to effect it?
A. On the regular note of the company.
O. O f the Anderson Food Company?
A. Yes, sir.
Q. And that is what was refused ?
A. Yes, sir.
Q. You tried twice and failed?
A. Yes, sir; I tried three times and failed.
Q. It was an unsecured note?
A. Yes, sir.

Further direct.

Q. Was there any reason assigned by the banking conce 
to which you applied for the refusal or non-consideration 
such loan?
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Objected to as immaterial and irrelevant.

The Vice Chancellor: What is the significance of it? They 
did refuse him. He could not get the money on the unse-
cured paper.

By the Vice Chancellor:

Q. What did you do when you could not get them?
A. Then we put our goods into the warehouse— we knew io  

| it was the ordinary custom.
Q. What did you get ?
A. I want to explain. I know that is the ordinary custom.
Q. What did you do? I didn’t ask you what your reasons 

\\ere. What did you d o ; you put them in a warehouse?
A. Yes, sir; they were there a month before we negotiated 

any loan.
Q. What did you get for the goods in the warehouse ?
A. Negotiable certificates.

I Q. W hat did you do with them, with relation to effecting 20 
1 a loan ?

• About a month after we negotiated the loan, giving 
t ese negotiable certificates, showing a certain amount of
?oo s in this warehouse, and received the loan from the bank 
of $5,000,

Q- Was that one of the banks which had previouslv refus- 
ea to take your unsecured paper?
! ¡C pQ; we didn’t go back to see them.
the A Ŵ en Tou did effect the loan, you had the paper of
ceipts?1 6rSOn ^°°d Company backed by the warehouse re- 30

| A- Right, 

further direct.

the failur &t ^ave ^een the result, if you can state, of
0 e ect that loan in the conduct of your business ?

46
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Objected to as immaterial and irrelevant. Objection over-
ruled.

A . It would have worked irreparable injury to us, it would 
have worked great injury to us in the conduct o f our busi-
ness, and there is no telling what might have occurred if wc 
had been unable to make these loans, in view o f the facts 
that we had before us at that time.

Q. In what way or manner would it have been an injury 
to the firm— its credit?

A . Y es; we could not have met our ob lig a tion s ; it would 
have effected the credit of the company; it would have been 
in an embarrassing condition. I don’t know what we would 
have done.

Q. What would have been the effect of the impairment to
the credit of the company?

A . Nothing more or less than the average business house 
which cannot meet their obligations—they g o  under.

By the Vice Chancellor:
20 J

Q . T h a t  is, y o u  w o u ld  h a v e  fa ile d  ?
A. Yes, if you want to put it that way.

By Mr. Pancoast:

Q. Is that the way you put it, if you could not get W
money? . , . J

A . If we hadn’t got this particular money, we mig u ^  
got it some other place, privately or otherw ise, but 1 ^
could not get any money in the ordinary course o f our 
ness to conduct it, and we certainly could not get it. ^  

Q . Was this method of raising the m oney the bes 
most available one that your company had at han

Objected to. Admitted.

A. Yes. sir.



Cross-examination.

By Judge Gaskill: „

Q. Prior to becoming a member of the Anderson Food 
Company, organized in the fall of 1901, you had been en-
gaged in the insurance business ?

A. Yes, sir.
Q. Had you ever been engaged in the canning business 

prior to your connection with the Food Company ? 10
A. Yes; I should say I was in a measure.
Q. In what way ?
A. I was connected with the Food Company which put up 

liquid coffee in cans.
Q. That was the company that Mr. John T. Cox had or-

ganized ?
A. That was the company that Mr. John T. Cox, among 

others, had organized.
Q. You had run that business about a year before this 

Food Company was organized ? 20
A. I judge so.
Q- But that company didn’t put up tomatoes ?
A. No.
Q. Nor fruit nor vegetables ?.
A. No.
Q- It didn’t make any soups or preserves ?
A. No.
Q. Nor canned goods ?
A. No.
Q- And you had had no experience whatever in the con- 30 

uct or management of a canning or preserving establish-
ment such as you acquired when the Food Company acquired 

e property and business of the Preserving Company ?
A- That is true.
Q- You were the agent who conducted the negotiations be- 

ween Mr. Cox and Mr. Anderson?
• A. Yes, sir; I was
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Q. I ask you whether or not, at the time the Food Com-
pany purchased or became the owner or possessor of the 
plant and equipment and stock of the Anderson Preserving 
Company, they took over all of the assets of the old com-
pany ?

A. Yes, sir. •
Q. And among the assets was a cash balance in bank of 

some $19,000?
A. No, sir. I wish it was; it would have been very ac- 

IO cep table.
Q. How much was it?
A. I think about $2,500 or $3,000.
Q. Will you refer to the books of the Anderson Company 

and answer what it was, exactly?
A . The bookkeeper can do that particularly—he can do 

that.
Q . There was some cash, but you don’t remember the 

amount?
A. Yes. (The rest of the answer was ordered stricken 

2 0  o u t -)
Q. Now, Mr. Henderson, at the time you tried to borrow 

moneys from the bank, before you had deposited these goons 
in the warehouse, you made an effort to borrow  money on 
the plain* paper of the Food Company, as I understand, is 
that right?

A. Yes, sir.
Q. No endorsement on the Food Company’s paper ?
A . Other than the regular endorsement that might have 

accompanied it.
Q. Had you endorsed it personally when it was offered to 

the bank?
A. No.
Q. Had Mr. John T. Cox endorsed it personally?
A. N o ; he would have endorsed—
Q. Had Mr. John T. Cox endorsed it personally?
A. N o ; there was no paper offered to the bank. ^  

negotiating the loan from the bank to see whether
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would or not, and then we wanted to see whether they would 
' be satisfied.

Q. Did you ever endorse yourself or Mr. Cox?
A. I offered to endorse, and Mr. Cox— that is, he was 

willing.
Q. Did you tell the bank that ?
A. Yes, sir; one bank, at least; the other I don’t think I 

did.
Q. Are you sure?
A. Yes, sir; positive as to that one bank. IO
Q. Was that the first or second bank, or third ?
A. That was the second bank.
Q. To which you made application?
A. Yes, sir.
Q. Did you tell the second bank that you had already made 

I application to another bank and been refused ?
A. No, sir; I did not.
Q. To the third bank did you offer any endorsement on 

the company’s paper ?
• No. I asked them relative to the loan, and it was turn- 

ed down. 20
Q- Now, the paper on which you finally got the monev 
as paper that had on it as security the negotiable certificates 
T  warehouse for the goods deposited there?
A- that is very true.

• 5 ' , ^  d have any endorsement on it in addition to carrv-
that collateral ? '

A. What?

aiivhDid PaPer on which you borrowed the money fin- 
curity ? 6 aî  endorsernent in addition to the collateral se-

0 Ti^ a ^  ^ nderson Food Company’s endorsement.
A* y  6 nc erson Food Company made the paper ?
0 w !S> Slr endorsed the president.
A Ye7 ^ end° rsed individually ?

Q- By whom ?

47
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A. By the president of the company.
Q. And by yourself ?
A. No, sir.

By the Vice Chancellor:

Q. Was there any other liability incurred on the paper 
than the company’s liability?

A. The company’s individual liability and what the presi- 
xo dent assumed with endorsing it.

Q. Did he endorse it in his individual capacity?
A. Yes.

Further cross.

Q. I desire now to ask you a few questions on cross-ex-
amination, subject to the objections that I have already made 
in reference to the direct examination. You have said that 
the demand for money by Voorhees Anderson, to the amount̂  

20 of some $10,000, was sudden and unexpected?
A. I did say so.
Q. You knew that he held demand notes against the com 

pany ?
A .  I did. .
Q. In the purchase of the interest which Abraham n 

son, the complainant in this case, had in the Anderson  ̂
serving Company there was a payment to be made to im 
some $57,000, or thereabouts, was there not ?

A. Somewhere about there; yes. ^
30 Q- The payment of that was arranged by giving

notes ?
A. Yes, sir. ^ee-
Q. And in the first written agreement, or the rs 

ment that you negotiated, that payment was to be ma e 
in two years, was it not?

A. The first agreement?
O. Yes.
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A. I think it was, yes ; and in the second agreement, also.
Q. And in the second agreement?
A. No ; the first agreement only.
Q. In the final agreement that time was extended to three 

years ?
A. That time was made three years.
0 . Now, was not the reason for making that three years 

in order that the new company might be in position to meet 
the demand notes of Mr. Voorhees Anderson?

A. No; absolutely no; it was not. io
Q. And was not that agreement extending the time made 

with Mr. Abraham Anderson and Mr. Voorhees Anderson?
A. No, sir ; it was not.
By the Vice Chancellor:
Q. As to the persons ?
A. No ; the agreement was only made between M r. Abra-

ham Anderson only.

Further cross.

Q. Was not the reason for the change in the last agree-
ment made with Mr. Abraham Anderson, stated in the pres-
ence of Mr. Voorhees Anderson, to be, that you wanted the 
additional year in order that you might meet the demand 
notes of Mr. Voorhees Anderson?

• It was not, and I can explain why it was not.

he Vice Chancellor : No, you are not asked that.

Q- That is all. 

Re-direct.
30

Q- Tou can explain now.

Judge Gaskill: Objected to. I do not see how it can be 
ompetent evidence in any aspect of any case for a man to 

Slve a reason why he didn’t do a certain thing.
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The Vice Chancellor: On cross-examination you asked 
several statements, whether the reason was not, &c. I think 
the whole of it is impertinent to any issue here presented, and 
that the examination having been permitted, will have to 
stand as it is. I am hesitant whether I should allow any ex-
amination under it.

Judge Gaskill: I am perfectly willing to have the whole 
of it stricken out. 

io
The Vice Chancellor: N o ; you have brought it in. I have 

ruled on the negotiations preceding the purchase by the An-
derson Food Company, and you opened those negotiations, 
and there seemed to be no objection taken, and I was not 
called upon to make any ruling. I do not see that it has any 
materiality, and as you now object to the examination-in- 
chief on this ground, that it is immaterial, I think the objec-
tion should be sustained. The effect of it is, however, that 
your examination of this witness will have to stand without 

20 any opportunity of contradicting it.

Judge Gaskill: If your Honor takes that position in re 
gard to it, I will withdraw my objection.

The Vice Chancellor: It is impossible for me to do other-
wise.

Judge Gaskill: It was not with respect to the subject mat 
ter ; but my objection here is upon what did not take p ace 

2o some undisclosed reason. If he gave any reason, that is an 
other matter.

The Vice Chancellor: Your examination was whether or 
not the reason why the payment was extended from w o^  
three years was not something which you stated. ^oW  ̂
object to counsel for defendant examining as to what v 
the reason.
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Mr. Gaskill: Didn’t I state, “ in the presence of Mr. Abra-
ham Anderson?” I withdraw my objection.

The Vice Chancellor: I do not see the materiality of open-
ing up the reasons which affected the preceding action of the 
party.

A. In our agreement, dated August 14, I think is the date, 
in those agreements we were to pay off Mr. Abraham An-
derson the so-called sum of, say $58*000, in two payments, 
one-half at the end of this year, or during this year, and one- IO 
half the next year; and upon a previous statement made by 
him, in the presence of Mr. Cox, he stated all the liabilities 
of the company were $58,000, with the exception of about 
$1,500 sundry debts, and the books would show; and in ac-
cordance therewith we made that agreement. The agree-
ments were to be completed in the early part of September, 
the fifth or sixth, somewhere along there, and after Mr. 
Blackwood, the bookkeeper of the Anderson Preserving 
ompany at that time, handed us a statement, we found the

ia ilities of the company nearly $80,000, instead of what he or. 
stated. 20

By the Vice Chancellor:

Q- The amount Abraham Anderson stated ?
, ’ ^es’ s*r ’ an  ̂ accordingly we said we would not com- 
* .e ls ne8°tiation under this agreement for that reason, 
we j1 neX̂  a§Teemenb which Judge Gaskill referred to, 
alio aCe a^6r ûr îer negotiation, in which he agreed to 
the tnM t0 ^ at obligation ( some $58,000, admitting that 
000! -\r *n(iebtedness was, as I first stated, $80,- 3°
onjy ree -years> instead of two, and that was the reason

Further re-direct.

in̂ b3 nL?nVudebi edneSS.t0 Mr‘ Voorhees Anderson, the 
ie Preserving Company, assumed and un- 

4 7
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dertaken to be paid by the Food Company?
A. Yes, sir.
Q. Did that indebtedness to Mr. Voorhees Anderson con-

stitute a part of the indebtedness of the Preserving Com-
pany over the $58,000?

A. It was.
Q . And made part of that, which increased it to $80,000?
A. Yes, sir.
By Judge Pancoast:

10  Q. Can you state whether or not, at the time o f  the filing 
of This bill of complaint, last spring, this defendant company 
was in as good financial condition as it was at the time of the 
making of this agreement?

Objected to as irrelevant.

The Vice Chancellor: What significance has the state-

ment ?

20 Judge Pancoast: The whole point of this bill is that we 

are impairing this security.

The Vice Chancellor: Not quite.

Judge Pancoast: Perhaps not the whole point, but what 
is really the underlying point.

The Vice Chancellor: I have looked over the bill-  ̂
not see in the bill any charges of bad faith in the exe -

3°  right of removal, & c.; nor is it alleged that the opera 
effect of the removal is imperilling the security-

judge Pancoast: No, there is nothing of that k

The Vice Chancellor: The complainant’s 
upon the construction of the instrument, and it see
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the case must turn upon the construction of the instrument 
as to the right and authority of the mortgagor company un-
der the privilege reserved to it, to dispose of the mortgaged 
property in the course of its ordinary conduct of its business.
Now that right does not seem to me was either extended or 
narrowed by the general financial condition of the company 
at the time when the right was sought to be exercised. If 
the company was in first-class financial standing, it did not 
extend its right to dispose of its goods, and if it was in very 
bad financial standing, it did not limit its right. It might io  
explain why it exercised the right; and,why, at the time the 
company acted, it was in its usual and ordinary conduct of 
its business; because it is readily to be seen that the ordinary 
conduct of the company’s business when it needs money 
would be different than what would be the ordinary conduct 
of business when it did not. Either would be the ordinary 
conduct; but whether its general financial condition was one 
way or the other, it does not seem to me affects the question.

Judge Pancoast: Only this, that as the company’s security 20 
■s not impaired or affected, he is not entitled to relief here, 
f the proof shows that the injunction would not do him any 

good, that his security is being constantly increased by this 
method of business, it seems to me that he is out of Court.

he V ice Chancellor: I am not called upon to try that 
question. The harm which is sought to be restrained is a 
aim and injury to what the complainant asserts is his right, 

int *le ^as a if he has that right he may come 30
th 1 ^ C°mt t0 ^ave if Pr°tected. The test is not whether 
it) , nifi an<̂  overthrow of his right (conceding that he had 
haveth *  a ^nanciai injury to him. If he has a right to 

e c attel goods remain unpledged under the terms of
its d '1 ’. 11S no answer to his assertion of that right, that 
That™3 W*b n°* ll^ maf®iy he financially injurious to him. 

not the question. I do not think the line of testi-
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mony which goes to show that the ultimate financial result 
cannot be injurious to the complainant, is one which I can 
inquire into here. I overrule the offer.

Q. That is all.

Mr. Woodhull: That closes the case on the answer to the 
original bill.

io  The Vice Chancellor: What are we to d o  with the cross 
bill; are we to try that at this time?

Mr. Beldon: The desire is to try it in connection with this 
case, but at the time we fixed this date we said Mr. Cox 
would be unavoidably absent at an important meeting in the 
West, and I thought while it might be continued, either the 
complainant would go on with the rebuttal, or that the case 
might stand over until some other time.

20 The Vice Chancellor: The proper order is rebuttal of the 
defendant’s case. The questions raised in the cross bill have 
not been touched upon by anybody, as I understand.

Judge Gaskill: I did not expect that course would be pur-
sued. I suppose their cross bill, being part of their answer, 
that they had the labor oar, and anything that we might ave 
to offer would come in at the close of their case.

The Vice Chancellor: The cross bill is quite differentiated

30 from the main case; but the relief sought by the cross 1 
granted, will affect the main suit.

If the defendant in the main case should succeed in 
ing the mortgage reformed, that would deprive the comP 
ant in the main suit of any right to enforce the clause 1 ^ ^  
chattel mortgage relating to the stock of manu a  ̂
goods. I think, therefore, before final hearing, t a
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tion ought to be heard. It is a mere question of the order 
of proofs in the case. If counsel have witnesses here on any 
phase of the case, I much prefer not to lay the cause over.

Judge Gaskill: I do not want to lay the case over. To 
my knowledge the defendant have witnesses to be called on 
the cross bill. I am not at all sure that I want to offer any-
thing in rebuttal to what you gentlemen have offered. The 
only question for me to consider would be the question of 
unexpected demand. IO

The Vice Chancellor: Why should we not finish the testi-
mony in the main case ?

Judge Gaskill: Suppose I do not offer any testimony in 
rebuttal; can we go on ?

Mr. Beldon: We can to the point of our ability.

The \ice Chancellor: Suppose, Judge Gaskill, you call 20 
any witnesses you may have on the main case.

Judge Gaskill: The difficulty is, if I have any testimony, 
d would be the testimony as to the unexpected demand of 

• S. Anderson as to that demand, and he is not here.

he Vice Chancellor: Did not he testify that the demand 
was not unexpected ?

the ca ̂  S°me ûr l̂er discussion it was decided to postpone 30

derso ^p°°Ĉ 11̂  :  ̂ am ak°ut to offer the books of the An- 
hv Mr p6Servm̂  Company covering the period testified to 
th e s i f  ° X an  ̂ a Ŝ° ^ r' this morning, relative to
nam ^men̂  anĉ  deposit of goods to warehouses of the com- 
Panv outside of the State of New Jersey.

49
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Judge Gaskill : I am willing, to avoid inconvenience, that 
a memorandum from the pages of the books of the Ander-
son Preserving Company, which have been heretofore offer-
ed, touching the deposit of goods in warehouses outside of 
the State, may be taken instead of the books.

Adjourned until Nov. 12, 1902, at 10 A. M.

10

20

30
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ln Chancery of New Jersey.

Abr aham Ander son,
Complainant,

AND

A n d e r s o n  F o o d  C o m p a n y ,
Defendant.

io

On  Bide , &c .

C a m d e n , November 12th, 1002.y 20

The hearing in this cause was continued pursuant to ad-
journment. Appearances as heretofore noted.

avid A. Hender son, re-called on the part of the defend-
ant. ' .

Direct examination. ” 30

% Mr. Woodhull:

oth ^  ^°Ur exam™ation“in-chief to the question, “ Were 
^ m°nê s borrowed?” you responded, “ On June second 

im * 0rrowed $5»°oo again, making in all the sum of $5,000
UP to that time borrowed.”
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A. Yes, tip to that time ; and then August 25 we borrowed 
$5,000 more, and we have a total of $10,000 there at the 
present time borrowed.

Q. That is all.

[Counsel for defendant produces memoranda, which, to 
save the offer of the books; are assented to by counsel for 
complainant, who waives the production of the books.]

10 A br am A nder so n, re-called in rebuttal.

Direct examination.

By Judge Gaskill:

Q. Mr. Henderson, when on the witness-stand, testified, 
on page 152, that you made a statement, in the presence 0 
Mr. Cox, in which you stated that the liabilities of the com- 

2Q pany were $58,000, with the exception of $i ,500 sundry debts, 
and that subsequent it was ascertained that there was $80. 
000. Did you make any such statement as that either to Mr. 
Henderson or Mr. Cox, or in the presence of Mr. Cox, to 
Mr. Henderson?

A. I didn’t make such a statement as to the total liabili-
ties. I made a statement, that I held the company s note or 
$57,000 to $58,000 ; I made that statement.

Q. What you said, then, was with reference to the com-
pany’s obligations to you, and not with respect to the tot 
obligations of the company?

A. Yes, sir. • 1 Mr
Q. Do you know of your own knowledge how eit iei

Cox or Mr. Henderson obtained the obligations of the 
derson Preserving Company ? ^

A. When the negotiations first commenced, or were 
ed of, I told Mr. Cox that he had the privilege of full acc^ 
to the books of that office, and to take an account 0
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in the factory and the amount of liabilities and assets at any 
time. :V. ■/.

Q. When was it you gave him that privilege ?
A. When they first talked of buying the place.
Q. Was that before or after the first written agreement 

between you ?
A. I think it was before any written agreement at all.
0 . It has been testified to in this case that the necessity 

for taking the goods in question to Philadelphia and borrow-
ing money upon the warehouse receipts obtained thereby was 
occasioned by a sudden and unexpected demand for the pay -
ment of certain moneys due Voorhees Anderson; was there 
anything done on your part in this agreement to obviate any 
sudden and unexpected demand for these very moneys ?

A. I think not. They wanted to pay Mr. Goldy and Mr.
V. S. Anderson their demand notes, and it was expected that 
they were to pay them on demand, and for that reason I ex 
tended my note for three years, instead of two.

Q. When you stated at the first part of your answer, 
think not, what clo you refer to, that there was no unex-

pected demand ?
A. No; according to the understanding we had.
Q- lhat there was or was not an unexpected demand?
A. There was not.
Q- Was anything said by Mr. Cox or Mr. Henderson at 

t at time, or subsequently, with reference to provision on
. an ample capital to meet all these demands ?

hey said they had sufficient capital already obtained,
promised, to run that business without any trouble what-

} at is, as to the financial matters, they had all that ar-
ranged.

ter~tĥ ne 0t|ler ma^erJ n°t strictly rebuttal, but it is a mat- 
wrthin my knowledge: In addition to the soups 

^ a een put in the quart cans, and the quart cans pack- 
packedTeS *̂aS ^een testified to, were there anv soups

\ ^°U ^e ôre the sale to the new company in anv 
° her Packages ? 1 •

io

2 0

3Q
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A. Except in the one-pound tin cans?
Q. Yes.
A. Yes.
Q. What was it ?
A. Gallon cans— there was a quantity of gallon cans 

amounting to about 10,000 cases.
Q. That is, in addition to the quantity that was in the 

quart cans?
A. In the one-pound cans.

10  Q- Was there any in three-pound cans?
A. No, I think not.

Cross-examination.

By Mr. W oodhull:

Q. Do you remember Mr. Cox coming to the Anderson 
Preserving Company when your son, Voorhees, was at the 
office, you and your son, and talking over the amount of the 

20 liabilities of the concern, sometime in July, 1901 ?
A. He came there a number of times.
Q. Do you remember a time when your son was there, he 

came and talked with you about the matter ?
A. I have no recollection of any particular time; he was 

there a number of times, and there were a number of conver 
sations; I can’t tell just what they were at all.

Q. Do you remember at any time his coming there when 
a memoranda was made of these liabilities?

A. I believe Mr. Blackwood made a memoranda for r< 
~0 Cox— I think Mr. Cox and Mr. Blackwood were together 

our head bookkeeper, and I remember there was a memoran 
dum made of the assets and liabilities.

Q. When was that ?
A. I can’t tell you. , .
Q . Do you remember one time before the memoran u 

was made by Mr. Blackwood, in your presence? ■ ^
A. They were there a number of times Mr. oX 

there a number of times. I can’t tell you what was done,
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I know that he was there a number of times, and Mr. Black-
wood and he were together, looking over the books.

Q. Mr. Cox was there, also, when you were there, and 
Mr. Blackwood was not, and discussed this matter down at 
your office, was he not ?

A. Yes, sir.
Q. You stated in your direct examination a moment ago 

that you made no statement as to the total liabilities ?
A. No, sir.
Q. Is that correct ? i o
A. Yes, sir.
Q. Do you remember whether there w'-as a statement made 

as to total liabilities sometime in July, 1901, in your pres-
ence?

A. No; I do not.
Q. Look at that paper, please ?
A. I remember nothing of this at all.
Q. Do you know whose signature that is ?
A. I think that is Mr. Cox’s ; it looks like it.
Q. Have you no recollection of Mr. Cox making that mem- 2o 

orandum in your presence ?
A. No, sir.
Q- And in the presence of your son, at the office?
A. No, sir; I do not.
Q- That shows the liability of your own, or does it show 

total liability ?
A. It shows a liability—that is $57,000 there, notes pay- 

a ^  There are current bills there. My statement, just as 
I sa.V, there was $57,000 or $58,000 indebtedness—that is, 
t at I held the Anderson Preserving Company’s notes for 
1 at amount. That is all that I said in regard to the liabili- 
les toat concern. The Anderson Preserving Company 
owes me $57,000 or $58,000.

Q- Have you any recollection in respect to this ?
• T̂°> sir; I have not.

[Paper just examined about was marked Exhibit D7 for
Hentification.l
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Q. A  moment ago, in response to a question I put, you 
spoke of a statement having been made by the bookkeeper; 
is that statement in your hands now ?

A. It looks like the bookkeeper’s writing; I don’t know 
whether it is or not. I suppose it is.

Q. Do you know his handwriting?
A. Yes, sir; I suppose it is.
Q. What is that you hold in your hand ?
A. It looks like a statement, 

i o  Q. O f what?
A. It looks like a statement of the Anderson Preserving 

Company; I suppose so.

Judge Gaskill: I object to this; this js not cross-examina-
tion. He is now handing him a paper that was evidently 
made by the bookkeeper.

(Previous question and answer read.)

20 A. I will recall that.

The Vice Chancellor: Let him examine the paper again.

A. (Witness examined the paper.) I recognize the paper 
there in lead pencil; but I don’t know whether that is ,s 
statement or not.

Q. Did you ever see that particular paper before?
A. No, sir; I never did to my knowledge.
Q. You said Mr. Blackwood made a statement?

30 A. Mr. Blackwood and Mr. Cox, together, went over tie 
books ; I was not present all the time. He was there a nun 
her of times, and they went over the books together and ma 
up a statement of their liabilities and assets that I know no
ing about. ^
- Q. You said a moment ago that you said to Mr. ox

he could have free access ?
A. Yes. sir.
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Q. Didn’t you also state to the bookkeeper that he could 
make such a statement for Mr. Cox?

A. I told Blackwood to go over the books with Mr. Cox 
and give him whatever he asked for.

0 . Was Mr. Blackwood the bookkeeper?
A. Yes, sir; our bookkeeper.
Q. Was it not because of the amount appearing o f eighty 

odd thousand dollars of' liabilities of the Anderson Preserv-
ing Company, as stated bv Mr. Henderson, that the agree-
ment was changed from two to three years, spoken of in the io  
testimony heretofore ?

A. No, sir.

[Paper referred to marked Exhibit D8 for identification.]

Q- The Mr. Cox to whom you refer is your son-in-law?
A. Yes, sir.
Q. What are the relations between you, pleasant or other-

wise? ■ | .'W#

Objected to as immaterial.
2 0

he Vice Chancellor: If there is any condition of ill-feel-
ing between the witness on the stand and one of the parties 
nterested in the suit, it is not admissible to affect the interest 
°t the witness testifying.

Objection w ithdraw n .

g Do y°u want me to explain ? 3°
___ ' ^ e.Vice Chancellor: The question is as to a condition 

^  * e re ât'°ns Peasant or otherwise? 
action a r e  n 0 t  V 6 r^  P l e a s a n t > f ° r  t h e  reasons that the

Objected to. 

51
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Judge Gaskill: I think that is part of the answer.

The Vice Chancellor: Nobody asked for that.

Further cross.

Q. State whether there has teen any change in those re-
lations between yourself and Mr. Cox at the time of the in-
ception of this suit and now?

io  A. Of course, naturally, there would be some change, for 
the reason that they tried to run our goods off to Philadel-
phia and borrow money on them—and then there are some 
other matters.

Mr. Beldon: One second.

The Vice Chancellor: You cannot enter into the other 
matters unless some question is put.

Q. Were the relations you have spoken of between you 
20 pleasant or otherwise, at the commencement of this suit.

A. They were not so very bad at all; there was some is 
sension.

Re-direct.

Q. You would not be in Court if there was not some dif-
ference between you, would you ?

A. No, sir; would not want to.
Q. And don’t want to be here ? 

o q  A. No, sir. Ljj
Q. About Mr. Blackwood, did you endeavor to secur

attendance here this morning ?
A. I did.
Q. What is the reason of his absence ? ^
A. His health is in such a condition that he was n̂ 

to be here. I wanted to get him here to-day, I  ̂
yesterday.
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Robert Ander son, having been previously sworn, being 
re-called in rebuttal, testified further as follows :

Direct exam ination.

By Judge Gaskill :

Q. What position do you hold in connection with the An-
derson Preserving Company? IO

A. Secretary.
0 . As secretary of that company did you receive any in-

structions from  your father, the president, with respect to 
giving access to the books to Mr. John Cox, your brother- 
in-law ?

A. Y es; he told  m e he was about to purchase the place, 
and that he cam e in to allow him privileges.

Q. Did M r. Cox come there?
A. Yes, sir.
Q. W hen was it that you remember his being there ?
A. As near as I can get at it, it was somewhere around 

the 8th or 12th of August.
Q- Had you  been at the office prior to that for some time.
A. Not prior to that ; I have been sick.
Q. H ow  lon g had you been away ?
A. I had been away from May.
Q. On what a cco u n t?
A. Rheumatism.
Q- Sickness that disabled you from business ?
A. Yes, sir. /  , ' ' « ,,
Q- What took  place when Mr. Cox came there upon your 

return ?
A- He came there and asked permission to look at the 

00 s first he asked for father ; I told him he was not there*
. , .  ask£d permission to look .at the books, and I refer- 

^ un to M r. Blackwood ; he and Mr. Blackwood went into 
private office, sat at the desk I occupy, and one that my
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brother, V. S. Anderson, occupies, and the two of them went 
over the books together.

Cross-examination.

By Judge Pancoast:

Q. Are your relations with your brother-in-law, Mr. Cox, 
agreeable or otherwise?

io  A. They have been and they have not been at times.
By the Vice Chancellor:
Q. The question i§, at this time ?
A. At the present time I have nothing personally against 

the man.
Q. The question is, whether your relations are pleasant 

or unpleasant?
A. I can’t say they are pleasant.

Further cross.
2 0

O. How long have they been unpleasant ?
A. About io  years, I guess.
Q. What was the date of the .permission to look at the 

books spoken of?
A. As near as I can judge it was around the 8th or 12th 

of August, 1901; I came down about that time.
Q. Do you know anything about their coming there to 

make an examination on or about July 15, 190T, last?
A. No, sir; I do not.

30 Q- Nothing w'hatever?
A. No, no; I was not there July 15th.
Q. Nor about that time?
A. No, sir; I was at home.
Q. Do you know anything about the Blackwood statement 

of September 3rd, 1901 ?
A. No, sir; I do not.
Q. That is all.
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David  L. Cu v ER, sworn for complainant in rebuttal.

Direct exam ination .

By Judge Gaskill:

Q. W ere you  formerly in the employ of the Anderson Pre-
serving Com pany ?

A. Yes, sir.
Q. In what capacity? i o
A. Bookkeeper.
Q. W ere you  their bookkeeper in the year 1901 ?
A. Yes, sir.
Q. Do you rem em ber John T. Cox coming there and ex-

amining the book s at that time ? .
A. Yes, sir.
Q. W ho was the head bookkeeper ?
A. Mr. B lack w ood .
Q. H ow m any bookkeepers were there employed there dur-

ing that year? ■ " ’ 20
A. Only tw o— Mr. Blackwood and myself.
Q. How m any times was Mr. Cox there, to your knowl-

edge?
A. I could not state exactly the number of times; he was 

there several tim es.
Q. W hen did his visits first commence?
A. I think somewhere about the middle of July was the 

first time he was there; sometime I should think about the 
T5th; I am not exact as to the date.

Q- he have access'to the books at that time? j q
A. Yes, sir.
Q. W ho, if anyone, assisted him in the examination of the 

books?
A- I am not p ositive  whether Mr. Blackwood assisted him 

at that time or n o t ; I think Mr. Voorhees Anderson was in 
the office with him .

Q- How lon g  was he there at that time ?
52



206

A. I should judge a couple of hours, such a matter.
Q. Did he come again ?
A. Yes, sir.
O. How many times afterward, as near as you can tell?
A. He dropped in several times afterwards.
Q. Who assisted him, if any one, at these other times?
A. Mr. Blackwood assisted him at some of the times— 

was with him in the office.
O. O f your knowledge was there any effort made at any 

i o  time to prevent him having full access to the books?
A. No, sir.

Judge Gaskill: Gentlemen, you were served with a notice 
to present the trial balances here; will you please let me have 
the book?

Mr. Woodhull: For what year?

Judge Gaskill: 1901.
2 0

Mr. W oodhull: The -notice was for 1902, and we did not 
think that you were entitled to those trial balances; still, we 
have them here.

Judge Gaskill: It is in evidence and I call upon you to 
produce it.

(Counsel for defendant produced it.)

Q . I  hand you a book styled “ Trial balances A. P- 
and ask you to look at the page on which the balances 0 
June 30, 1901, appear. That trial balance covers how man 
pages ?

A . Seven pages.
Q. With some pasted pieces at the end of it.
A. Yes. sir.
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Q. Was that one of the regular books of the Anderson 
Preserving Company?

A. Yes, sir.
Q. W as that trial balance of June 30 written up in that 

book at the time M r. Cox came in there, July 15 or there-
abouts ?

A. Yes, sir.
Q. Does that trial' balance show the indebtedness of the 

company at that time ?
A. Yes, sir.
Q. Please state what the indebtedness is as shown by that 

trial balance?
A. You want the bills payable ?
Q. Yes.
A. Bills payable, $7 2 ,5 9 7 .0 9 .
Q. I hand you , as a matter of convenience, so as not to 

bring you away from your work again, Exhibit D8, which 
purports to be a statement made by the bookkeeper of the 
Anderson P reserv ing Company, and which was heretofore, 
this morning, show n  to Abram Anderson, said statement 
bearing date September 3rd, 1901, and I ask you to look at 
the item o f  bills payable in that statement, under the head of 
labilities, and tell me how it corresponds with that which 

you have just read?
A. It is exactly.
Q- Exactly the same?
A. Yes, sir.
Q- Please turn to the trial balance of July 31, 1901, as 

contained in that book?
A. I have it.
Q- Was that trial balance written up in that book on the 

I2t l day o f  August, 1901 ?
A. Yes, sir.

be? ' ^ ^oes that show the liabilities or bills payable to

A- $72,597.09.
Q- The same a m ou n t?

20

*

30

11
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A. Yes, sir.

Judge Gaskill: I offer those two trial balances in evidence.

The Vice Chancellor: The book is in evidence, as I un-
derstand.

Cross-examination.

IO By Mr. Beldon:

O. Where were the books of the Anderson Preserving 
Company kept in that factory ?

A. In the office, in the safe.
Q. You stated that the first visit of Mr. Cox in the sum-

mer of 1901, which you remember, was in July of that year5
A. Yes, sir.
Q. About the 10th, I think you said?
A. About the 15th, as near a3 I can remember it.

2Q Q. And at that time you said Mr. Cox was closeted with 
Voorhees Anderson in the office?

A. I am under the impression that Mr. Voorhees Ander­
son was in the private office with him.

Q. Was that where the book was?
A. They had books in there; they had this book, if I re' 

member correctly, the trial balance, in there at that tune.
O. Was Mr. Abram Anderson there at that time that you 

recall ?
A. I don’t think he was in the office at that time.
Q. Do you remember whether he was on the premises.
A. I do not.
O . You don’t recall seeing Mr. Cox or Mr. Abram An 

derson in conversation; Mr. Voorhees Anderson being a 
present on that occasion?

A. I do not. . ^
Q. Do you remember the occasion of the next visit 0 

Cox succeeding July 15 in that year?
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A. I don’t remember the next visit particularly as to date 
I am under the impression that it was in the early part of 
August—probably between the 6th or ioth or 12th.

0 . Can you recall the next succeeding visit?
A. After the one in August ?
Q. Yes.
A. No, I can’t; Mr. Cox was there several times.
Q. Do you remember Mr. Henderson being there with 

him?
A. Yes, sir ; I remember Mr. Henderson. IQ
Q. Do you remember upon which of those visits to which 

you have referred Mr. Henderson was present ?
A. I don’t think he was with Mr. Cox at either of them.
Q. At either of those in July or August?
A. \es; I don t think he was with him at either of those.
Q. Was the Anderson Preserving Company regularly con-

ducting its business during the summer of 1901 ?
A. Yes, sir.
Q- And during that time there was no change made what-

ever in their comparative assets and liabilities ?
A. No, sir. 20
Q- They paid no bills ?
A. They paid bills, but no bills payable; there was no 

change in July.'
Q- No change after June 30th? 

i ’ T̂° change after June 30; they paid off notes in June, 
ln ’ hut ^at was previous to June 30.

W- Vhen you say bills payable, do you mean notes or ac-
counts payable ? ■■

A- I mean notes.
Q- Did they have any other indebtedness than notes ?

' 1 ley had current bills.
halo current bills also at the time of the trialGlance, m July ?

A- Yes, sir.
? ' ¿ nd the same in August?
A- Yes, sir.

53
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Q. And those current bills are not included in the amount 
which you have given, $72,597.09?

A. No.
Q. No portion of them ?
A .  No portion of them; no.

By the Vice Chancellor:

Q. What time, in the mode of your keeping books that 
10 you pursued there, did the current bills get in a position to 

appear in the trial balance of bills payable?
A. They never appeared in the bills "payable.
Q. What constitutes bills payable?
A. Notes constituted bills payable.
Q. When you say bills, you mean book accounts, book ac-

count debts not acknowledged in the form of a bill or note.
A .  That is right; they were paid as they m atu red  or were 

discounted, from seven to ten days.
Q. That is, the current bills were ?

20 A. Yes, sir.

Further cross.

Q. Did you hear any of the conversation between Mr. 
Voorhees Anderson and Mr. Cox upon the occasion of ^r- 
Cox’s visit, in July?

A. No, sir.
Q. Is the same true with regard to the visit in Augus .
A. Yes, sir. • •

30 Q. Where were you with relation to them ?
A. I was in the office at my desk—that is, in the oute 

office; they were in the private office. ^
Q. Referring to the trial balance of June 30, 1901’ 

you whether it shows the amount of cash on hand at 
time?

Objected to as not cross-examination.
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Mr. Beldon: I understood you offered the trial balance.

The Vice Chancellor: I understood the examination cov-
ered the trial balances all the way from June, through July, 
and I am not sure whether the August one is in.

Judge Gaskill: No; June and July.

The Vice Chancellor: This examination is with reference 
to the June trial balance. I think it is proper cross-examina-
tion.

A. It shows cash, yes, sir; but it is not marked cash; it is 
on the slip pasted in, the total slip.

Q. Be good enough to give me the amount of that as 
shown on the trial balance of June 30?

A. $27,740.22.
Q. Will you give me the same item in the trial balance of 

July 31 ?
A. $24,970.86, marked cash on this last trial balance.
Q- Are the cash balances shown in any succeeding state-

ment?

Objected to. There was no examination as to anv suc-
ceeding statement.

r. Beldon: The first general question that was asked by 
Judge Gaskill was what that book is.

Th V  r* A ■ 3®
e V ice Chancellor: I understand this witness was call-

! station to the book, as one of the books which he is
ami âr wdh. I think it is pertinent.

A. Yes, sir.
Q- The statements or trial balances of what succeeding 

aates show cash items ?
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A. August 31.
Q. What is the cash balance as shown by that?
A. $16,069.74.
Q. What is the date of the next trial balance?
A. After August 31 ?
Q. Yes.

Judge Gaskill: I object now, because they are coming to 
a trial balance that is subsequent to the sale by the Preserv- 
ing Company to the Food Company.

The Vice Chancellor: I will see later. The question is as 
to the time.

A. The next trial balance is dated October 1st, 1901; there 
is an error in the date— dated with a stamp.

Q. You say it is an error; what should the date be?
A. The date should be September 30. It is dated October 

1 st by a stamp.
20

Re-direct.

Q. You have testified to a decrease in the amount of the 
cash balances from June 30 to July 31st, and August 31 > 
please look at the items showing manufactured products on 
hand and tell me whether you find a corresponding increase 
in those items?

A. From July 31 ?
Q. Yes; give it to us July 31.

30 A. It is not here as manufactured product; it would come 
in the item of merchandise, I presume.

Q. Well, how is that?
A. July 31 the item of merchandise is $68,229-33- }
Q. Turn back to June 30 and give us that, if y°u P̂eaS
A. I have it, June 30.
Q. What is it?
A. $52,870.88.
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Q. Now, give it on August 31?
A. August 31, $90,288.75.
Q. You said in answer to a question on cross-examination,

! that the current bills did not appear there among the items 
that go to make up these liabilities or bills payable of $72,- 

| 000 and odd. What is there in that that makes up that sev- 
I enty-two and odd thousand dollars ?
I A. Notes.

Q. Do the books show what those notes were?
A. The ledger does not show it; bills payable does. There IO 

is another book called bills payable and bills receivable; that 
shows the individual amount of each one put in here as a 
total.

Q. Without attempting to give the figures of each, can you 
state from your knowledge of the books what bills or notes
it was that aggregated this seventy-two thousand odd dol-
lars? . " '  -v*-‘ v

A. Mr. Abram Anderson, Mr. Voorhees S. Anderson and 
Mr. Goldy. • •

Q- Mr. Goldy is a brother-in-law of Abram Anderson, is on 
lie not? ’
\ A. Yes, sir.

Q- Why was it that the current bills did not appear in 
ere as bills payable; what was the practice of the Preserv-

Y 7 any with reference to its current bills ?
count l6y WCre Pa^  *n t*me to ta^e advantage of the dis-

bills ? Preservin& Company always discounted its own

A. Yes, sir.

these there any outstanding bills then, at the time ^
^e nal balances were made up?
pear inPt, SÛ there were a few ; they would, however, ap- 
with 6 ln lv’dual account of the parties that we dealt

Re‘-cross.
54
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Q . What does the account, or the title, merchandise, for 
which you have given the figures in the various trial bal-
ances represent?

A . Represented goods bought and used in the manufac-
turing of their products.

Q. Is that all that it represented?
A. I think so.
Q. How was it arrived at for the purpose of being put 

upon the trial balance?
j o  A .  Any person that we dealt with, we paid their bills in 

seven or ten days; that bill was marked on the cash book as 
merchandise— the names of the parties appearing on the cash 
book—but the sum total was charged to the merchandise in-
stead of carrying it on their individual a ccou n t in the ledger.

Q . Did that merchandise account include the goods that

2 0

30

were in warehouses?
A. No, sir.
Q. And never did?
A. I think not.
O. In those statements?
A. N o; I think not.
O. Was it ever made from an actual inventory?
A. Merchandise?
Q . The merchandise memorandum or account, as inclu e 

in the trial balance, was that ever m ad e from an aetua w 
ventory of the stock?

A.. No, sir. .
Q . Suppose that an actual inventory o f  the stock an 

account that you carried as merchandise differe 1, w 1C 
would be correct as an asset ? ,.

A. I should imagine the inventory of the stock wou 
the correct asset. . Qt

Q . So that the merchandise account m ight or mib 
include fictitious values ; is that correct ?  ̂ ^

A. It might not, the merchandise account for  whic 1 w 
is paid out. ?

Q. It might and might not include fictitious values.
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A. It could not.
0 . Suppose that the inventory of merchandise— that is, 

the actual inventory of merchandise, showed a less amount 
than your merchandise account as you carried it showed, 
would not that mean that the merchandise account as you 
carried it was inflated to the extent of the difference?

A. I think not.

Judge Gaskill: I don't think this is proper cross-examina-
tion. IO

The Vice Chancellor: It is proper so far as it seeks to 
draw from this witness testimony as to the mode in which 
this company’s business was conducted. What argument is 
to be based upon it I cannot anticipate. I think it is admis-
sible.

Q. Then in your opinion, from your knowledge of the 
books, the actual inventory of the stock and the amount of 
the merchandise item as recorded there, eould not possibly 20 
differ ?

A. No; my opinion is that they could not agree; the mer-
chandise account was arrived at from the cost of material; 
t e inventory was arrived at from the manufactured prod-
uct, which would be more valuable still.

Q- And would be from an actual inspection of the goods ?
A. Yes, sir.
Q- Then if the amount of the inventory when taken ex- 

Cee e(̂  l̂e amount of the merchandise as you carry it, that 
would simply show that the merchandise account as carried 3° 
1 no* C01 rectly express the amount of the manufactured 

goods on hand, would it not ?
th e ’̂ n° ’ merchandise account never did express

n Cmal am°Unt ° f g°ods on hand.
The actual value ?

kt ni  ̂ C0ldd make further explanation if you will
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Q. I don’t care for it just now. I am pursuing my own 
thoughts. If perchance, then, the actual inventory of the 
stock as taken showed a less amount than the amount that 
you were carrying as merchandise, it would show then that 
the merchandise account in the book was inflated, would it 
not ?

A. Not the way we keep our books; no, sir.
Q. Yet, if the inventory showed a greater amount than the 

merchandise account, it would show that you had a greater 
j o  value in goods than was there shown?

A. It would show a difference between raw material and 
manufactured.

By the Vice Chancellor:

Q. I do not think you understand the counsel’s question: 
The inventory of goods on hand was changing all the time— 
you had less goods and more goods?

A. Certainly.
20 Q. Now, the value of the goods, as per the inventory as 

an asset, was therefore constantly changing, also; you had 
more or less goods, and if a change was made by selling, then 
the inventory would show less value and there would 
some corresponding credit somewhere for that change.

A. The inventory of goods on hand never appears on the 
trial balance.

Q. Then it was impossible at any time that the merchan 
dise account— unless made instantly and on the same day 
the merchandise account and the inventory never did cor 

3°  respond?
A. Never did.

Mr. Beldon: My queries were with the suggestion that 
the_y w'ere made at the same time.

The Vice Chancellor: Or, made in one week.
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A. I don't see how they could.

Further cross.

Q. I want to know whether, if an inventory of the stock 
was taken on the same day that the trial balance was made, 
whether they would necessarily agree ?

A. As I stated to the Vice Chancellor, the inventory does 
not appear in the trial balance; the trial balance is taken from 
the books—goods bought and sold; the inventory is taken 10 
from goods on hand yet to be sold.

Q. Therefore, the inventory, if taken on the same day the 
trial balance was made, might show either more or less goods 
than the merchandise account shows; is that correct ?

A. It would show more, I presume; because they are man-
ufactured goods and would be taken in at their value.

By the Vice Chancellor:

Q- You never retain your goods on hand for the purpose 
of making a trial balance on them, do you ?

A. No. '■
Q- If somebody came along and wanted to buy five hun-

red cases you would not say: wait until we made our trial 
balance ?

A. Not at all.

Further cross. -

0 Nr» T U . *
100 W’  ̂ s^ow’ you this statement, dated September 3,
been' mar^eĉ  M8, to which your attention has already
cl  Ca e<̂ ’ an  ̂ I ask you the amount of merchandise as

wn on that as an asset ?
A- $70,143.
Q- In whose handwriting is that ? 

n Mr. Blackwood’s handwriting.
55
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Q. Is there any additional notation than the word mer-
chandise?

A. That is per inventory.

Re-direct.

Q. Will your merchandise account decrease by reason of 
sales ?

IO A. No, sir.
Q. How is the merchandise account kept?
A. The merchandise account was kept by the goods 

bought, included in merchandise.
Q. Suppose you sold some of those goods ?
A. Then they were kept in the sold goods department; we 

had four items— jams, catsups, soups— that is, three items 
passed from the sold goods each month; that was kept strict-
ly correct and shows in the trial balance.

Q. Assuming that you had on hand $68,000 of merchan-
2Q dise July 31, and no merchandise was bought during Au-

gust, and there were sales made, how would that account of 
merchandise show on August 31— do you understand.

A. N o; I don’t think I do.
Q. I am taking the month of August, and assuming that 

at the beginning of August there were $68,000 of merchan-
dise, and no merchandise bought during the month of Au 
gust, and merchandise was sold during that month, how 
would merchandise appear on your trial balance at the en 
of that month?

- 0 . A. It would appear just that much less, amount of g00 s 
sold. .

Q. In other words, you take the merchandise at one tna 
balance and add what is bought and deduct what has been 
sold, and the result is the merchandise shown?

A. Yes, sir; the difference between the two.
Q. And that is shown on the next trial balance?
A. Yes, sir.
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Q. You undertook to explain the difference between the 
value of the merchandise account and the inventory when you 
were interrupted by counsel, saying that he wished to pur-
sue his own line of thought; please make that explanation 
now—why there should be any difference.

A. We keep three separate items of goods sold; in other 
words, when we sell any jams, soups or catsup they are kept 
in a separate column, and the footing appears in the trial 
balance of those sold for each month. That would make a 
difference between merchandise account and the inventory jq  
account and the manufactured goods account of the mer-
chandise.

Q. I don’t think you understand me. Taking the mer-
chandise account of August 31, and assuming that the inven-
tory was made on that same day, August 31, would that 
show as much or more ?

A. The inventory?
Q. Yes.
A. I don’t see as it would agree, because the inventory 

would be of goods manufactured, still on hand, and the mer- 20 
chandise would be the difference between the goods bought 
and the goods sold.

Judge Pancoast: I do not see the materiality of all this 
stuff. '

he Vice Chancellor: It is very remote; but I shall not 
stop counsel.

Q- In other words, is there something in the merchandise 
ccount that don’t appear in what you term the inventory?

0 ’ it is the other way— there is something in the in- 
entory that don t appear in the merchandise.
Q- What is that?

• he difference between manufactured goods and raw 
material. s
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Q. The cost of production?
A. The cost of production.

The Vice Chancellor: I may say to co u n se l, in order to 
avoid further details, that if the object of this examination 
is to present to the Court any question to u ch in g  the advis-
ability or beneficial effect or good faith of th is bargain, I do 
not propose to listen to argument on that question. There 
is nothing here which challenges that. The cross bill raises 

IO the question as to whether or not the m o r tg a g e  was, by the 
agreement of the parties, to include the m anu factu red  stock; 
but so far as the bargain of purchase is concerned, if this 
examination is for the purpose of challenging the good faith 
of that, there is nothing in the case that requires me to look 
at that.

Judge Gaskill: I have no more questions to  ask on that.

20
V o o r h EES S. A n d e r s o n , previously s w o rn , recalled in re-

buttal.

Direct examination.

By Judge Gaskill;

Q. During the months of July and A u g u s t  o f  1901’ weIv 
you at the place of business of the A n d e r so n  Preserving 

30 Company?
A. Yes, sir.
Q. Did you see John T. Cox there?
A. Yes, sir. , {0
Q. What, if anything, did you see him do with respec

an examination of the books of the company?
A. I remember on one occasion—
Q. State the date as near as you can.
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! A. Well, I think it was in July, 
j Q. What time in July ?
I A. I could not tell you.

Q. State what occurred ?
A. We were examining the trial balance book— and I re-

member distinctly about it, because there was a sub-leaf, an 
extra leaf in the book showing the amount in the various 
warehouses, and some question was asked about it, and I ex-
plained it to the best of my ability, and Mr. Cox took a pencil 
memorandum from the trial balance on that occasion.

Q. Were the trial balances of June 30 and July 31st in that 
book at the time he examined it with you ?
■ A. July 31st?
! Q. Yes.

A. No; June 30 was in; I don’t think July 31 was.
Q. Now, then, at any subsequent date to that call of his

111 was Mr Cox there when you were there and went 
over these books ?

A. I think one night Mr. Henderson and Mr. Cox were 
down there.

Ô- When was that?
• And the books were examined and a number of ques-

tions asked and answered.
Q- Can you remember what date that was ?
A- No, sir; I cannot.

I Q' What month was it in ?
f ^jnk that must have been the first part of August—

0 ^  6rSt t0 the middle of August, I think.
Hand f ^as keen said in this case about your de-
Was th°r t e amount due you being sudden or unexpected ;
uponth^p1̂  Sudden or unexpected demand made by you

A at ?° Company for the payment of your notes? Wo, sir.

ttondersô  an-vthmg-, had been said by Mr. Cox or Mr.
lnent fnr ' °r °^1 dlerrb with reference to their arrange- 
I necessary capital ?

2 0

30

56
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A. I was informed on several occasions that they had am-
ple capital back of them; and they went so far as to say on 
one occasion that even if the obligation to M r. A . Anderson 
could not be vmet at the end of the coming year— that was 
1902— through the regular course of business—that is, mean-
ing if the business did not pay for them or could not—they 
still had ample means on the outside to take care of these 
obligations.

Q . You mean these obligations coming to whom?
IO A. Due A. Anderson.

Q . Did you, after the sale to the Food Company, at any 
time agree with these parties to extend for any indefinite pe-
riod the payments of your notes ?

A. Emphatically no.
Q. Did you agree with John T. Cox that the new com-

pany was to have the calendar year in which to make pay 
ment ?

A. I did not.
Q . Had you as a matter of fact, shortly after the agree- 

2 0  ment was made and the new company assumed the manage 
ment of the affairs, asked for a part of your money ■

A. Yes, sir.
Q. When was that?
A. I can’t give you the exact date.
Q. About when?
A. Shortly after.

By the Vice Chancellor:

Q. After the Anderson Food Company undertook the bus

iness ?
A. Yes, sir.

Further direct.

Q. How much did you call for at that time?
A. I said I thought I could use in a few days â °u ̂  

ooo, as I anticipated getting a mortgage for that am



223

but I failed to place the money, so that I, of course, didn't 
draw it out.

Q. Was anything said about the privilege and advantage 
of leaving your money there, rather than putting it in a bank 
or trust company ?

A. Mr. Henderson and I were talking one day, and he 
said I don’t see why you should be so anxious to draw it 
out, as we are paying you about the same interest as you 
could get elsewhere.

Q. What reply, if any, did you make to that? t o
A. I made nothing of a definite character at all, with the 

exception, if you will pardon me, that I did inform them 
that they surely realized that the amount, the total amount 
of these notes was due September 20th, past.

Q. Now, Mr. Anderson, in any conversation between you 
and Mr. Cox and Mr. Henderson, or in your presence with 
them by others, was there anything said about the indebted-
ness of the company being over $58,000?

A. No, sir.
Q. What, if anything, was said with respect to the; in- 20 

debtedness of the company and what it represented ?
A. I can’t remember; I do remember that Mr. Cox was 

there in the presence of father and myself; but I can’t say 
that I remember the details of the conversation.

Q- Mr. Anderson, do you know why the time for the pay-
ment of your father’s obligations against the company was 
extended from two to three years ?

Y Yes, sir.
Q- Why was that ?

• According to the statement made by Mr. Henderson 
0 me, that the item of something like $15,000 or $16,000, 
w ich represented notes due Mr. Goldy and myself, was 
more than they could pay for at the time of the transfer, and 
equested me to see Mr. A. Anderson in order to make some 
rrangement which was, namely, that they be allowed the 
lr year to pay Mr. A. Anderson’s note, in order to pay 
f‘ , ^  ar*d myself on the day of the transfer. If I Te-
rn er correctly, it was made in Mr. Henderson’s office.
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Q. What was made there?
A. The request of Mr. Henderson.
Q. That you have just stated?
A. Yes, sir.
Q. And these moneys were not paid to you on the day of 

the transfer?
A. No, sir.
Q. Was Mr. Goldy’s paid him?
A. I believe not.

j o  Q. And after that did you make any agreement with them 
extending for any definite period the payment o f  your note?

Objected to as already asked and answered.

The Vice Chancellor: Overruled, because it is repetition.

Cross-examination.

By Mr. Beldon:
2 0

Q. You say you had conversation with Mr. Henderson, 
and he said he didn’t see why you should not let your money 
remain, and you responded that they realized that the amount 
was due September 2 0 , and they ought to pay i t ; when was 
that?

A. I can’t give the exact date.
Q. When, with reference to your settlement o f  September 

2 0 ?
A. The request was made on numerous occasions; I coul

2o not give you any positive date.
Q. I am speaking of this conversation at which Mr. Hen 

derson stated to you that there was no need of taking yolir 
money out; that is a definite conversation, and I ask )011 
when that occurred ; I am not asking you about these vario 
conversations.

A. I can’t give you the exact date.
Q. Before the first of January, 1902  ?
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A. Yes, sir.
Q. How long before?
A. I could not tell you.
Q. Before the unpleasantness had arisen between you and 

these people? 
i A. Yes, sir.

Q. Were you pressing for payment at that time before 
there had been unpleasantness between you ?

A. I repeat that I was contemplating—
Q. Were you pressing for payment before the unpleas- IO 

antness arose between you ?
A. No, sir.
Q. You didn’t press them at all for payment prior to that 

time?
A. No, sir.
Q. Then why do you say that Mr. Henderson said to you, 

before the time that the unpleasantness arose, that he didn’t 
see why you were so anxious to draw your money out, that 
they were willing to pay you interest; had you been anxious 
to draw it out?

2 0
A. Had I been anxious to draw it out ?
Q-Yes; had you?
A. Yes, sir.
Q’ ^0w you exhibit your anxiety for drawing it out 

1 you didn t press them for payment ?
As I understand the word press— I asked them for the 

money on several occasions, telling them that I could use it.
Q- And you informed them that it had been due Septem- 

61.20; dlat was the day of settlement with your father?
A- Yes, sir; and should be paid '

that d ^ re WaS an understanding that it should be paid

A. Yes, sir.

A T  Ŵ orn was that understanding?
• r- Cox and Mr. Henderson.

for $ *Sh°W y°U ^ ree notes—two for $3,874.51, the other 
3’ 74-52 made by the Anderson Food Company to

57
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yourself on demand, and ask you whether those are the notes 
which you received from the Anderson Food Company?

A. Yes, sir.
Q. What is the date of those notes?
A. October i, 1901.

[The notes in question are the notes which have been 
heretofore marked, the three notes as one exhibit, D2.]

10 Q. Now, you said in answer to one of the last questions 
which Judge Gaskill asked you, that Mr. Henderson stated 
to you that the item of something like $16,000 due to your-
self and Mr. Goldy, was more than they would be able to pay 
for at the time of the transfer; is that correct?

A. I understood that.
Q. Then, if that is true, why do you say you expected to 

be paid your money in full at the time of the transfer?
A. Because the third year was given by Mr. A. Anderson 

for that purpose.
20 Q. What difference would the giving of the third year by 

Mr. A. Anderson make as to the amount of cash they should 
pay on the date of the settlement, when it was never proposes 
that they should pay anything on the day of the settlement.

A. I don’t know what arrangements they had made on 
the outside.

Q. Then you accepted the statement which Mr. Henderson 
made without any reason on your own part?

A. I don’t understand.
Q. You didn’t attempt to fix the connection between - r-

30 Henderson’s statement and your own action; is that correc
A. I don’t understand your question.
Q .  I can’t make it any clearer. Now, referring  to tie 

notes which have-been shown you, marked Exhibit u2, ?
did you first make demand for the payment of those no e-

A. A  very few days after September 20, the first.
Q. Within ten days after September 20?
A. I could not tell you.
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Q. What do you mean by a very few days?
A. Well, as I stated before, on numerous occasions I re-

quested the payment of the notes.
Q. I am speaking to you of the first time; when did you 

first make demand for the payment of those notes which I 
have exhibited to you ?

A. I say some days after September 20.
Q. Did you make another demand for the payment of the 

entire sum due thereon on January 14, 1902 ?
A. I believe that was the date; yes, sir.
Q. And the next day, January 15 th, you entered suit on 

them?
A. I think so; yes, sir.
Q. Nowy referring to the occasion of Mr. Cox’s visit to 

the factory, in July, 1901, I believe you say you remember 
such a visit? ¿1113

A. Yes, sir.
Q. And you remember being present with your father and 

Mr. Cox in the inner or private office ?
A. Yes, sir.
Q. With the trial balance book present, you say ?
A. I don’t know that it was present at that time.
Q- At that time was there any conversation between you 

as to the amount of indebtedness of the Anderson Preserv-
ing Company?

A. Most of the conversation was between Mr. Cox and 
Mr. A. Anderson.

Q- And you say at that time Mr. Cox made some pencil 
memorandum or memoranda ?

• I think it was on that occasion.
Q- If the trial balance book was not present at that time, 

W at was *be basis of the memorandum which was made,
our statement or Mr. Abraham Anderson’s statement to 

him?

10

20

3°

As I said, the conversation was between Mr. A. An- 
derson and Mr. Cox
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Q. The memoranda which Mr. Cox made were in the 
course of conversation, and as facts regarding the business 
were advanced by Mr. Abraham Anderson and yourself; 
am I correct?

A. As to the pencil statement ?
Q. Yes.
A. I can’t swear to that.
Q. What occasion would he have to make a pencil mem-

orandum if it was not as to something that w as brought out 
io  by your conversation?

A. I don’t know.
Q. You did discuss the condition of your business and the 

condition of your assets and liabilities at that time?
A. Yes, sir.
Q. You were treasurer of the company?
A. Yes, sir.
Q. And you were the one who made the statement to him 

in your conversation about the financial condition o f  the com-
pany, were you not?

20 A. To a degreie.
Q. What is that ?
A. To an extent.
Q. And upon the basis of that he made the memoranda 

which he made ?
A. I could not say.
O. You don’t know whether he made it correctly , but it 

was in the course of that conversation with you  and your 
father that the memoranda were made?

A . I think I remember him making some pencil memor- 
andum.

Q. You spoke of Mr. Henderson informing you that they 
had ample capital, so that the obligation to Mr. Abraham 
Anderson that were assumed to be met were not to be me 
from the income of the business, they would be able to mee 
them from the outside; that was the gist of your statemen

A. Yes, sir.
Q. Did he say to you the means by which the moneys 

which they could raise from the outside could be raised.
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A. No; I never knew.
Q. He gave you the names of no persons from whom he 

anticipated raising money ?
A. No.
Q. He gave you no intimation whatever as to any busi-

ness means that might be used for the purpose of raising 
money ?

A. No, sir.

Re-direct. , __

Q. Just explain to the Court how' it is, if the obligations 
of the Preserving Company to you were to have been met 
by the new company on the date of the transfer, September 
20, it was that you took new notes October ist?

A. Why, the only reason I can remember is that October 
ist being the first, it would be very much easier to figure the 
interest, compared with September 20; that is the only rea-
son I know of.

Q. Was there anything in taking the notes of the new 
company instead of the notes of the old company?

A. The reason ?
Q. Yes ; was that a«y part of the reason ?
A. No, sir.
Q. That is all.

Judge Gaskill: That is all of our rebuttal.

Jo h n  T. C o x , recalled for defendant in sur-rebuttal, hav- 3°  
lng previously been sworn, testified as follows:

direct examination.

%  Mr. Woodhull:
Q- I show you Exhibit D7, marked for identification, and 

ask y°u what that is and how you got it.
58
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A. This is a memorandum of the assets and liabilities of 
the Anderson Preserving Company given to me by M r. V. S. 
Anderson, in the presence of his father, on the 15th day of 
July, 1901; the statement was made from the trial balance 
book present in the inner office. Mr. V. S. A nderson  read 
me those items; I made a memorandum of them, and I asked 
for the liabilities. Mr. A. Anderson broke into the conver-
sation and said we had no liabilities. I asked him if that was 
true. He said yes; we have got everything paid up. I said 

IO haven’t you some current bills that are ou tstan din g? Oh. 
yes; we have about $1,500. Not more than th at? He said 
no. I put down the item of $1,500. I said is there any-
thing else that you owe? He said no. Are there not some 
notes that are due among you folks. He said yes, $58,000. 
I said is that all. He said yes, that is all. With that I clos-
ed my memorandum, and on that statement w e made our 
offer to him.

Q. I show you a paper marked Exhibit D8 for identifica-
tion, and ask you what that is ?

20 A. This is a statement of the assets and liabilities o f the 
Anderson Preserving Company, given to us b y  M r. Black-
wood, under date of September 3, 1901.

Q. How did you come to get that subsequent statement?
A. This one?
Q. Yes.
A. Given by Mr. Blackwood?
Q. Yes.
A. We asked for i t ; I presume it was given to us. I reco 

lect I had Mr. Anderson’s permission to get a statement from 
the books of the company, and this is the answer to it.

 ̂ Q. Now state whether intervening between the first men 
orandum you made and the memorandum you hold in }°u 
hand, made by Mr. Blackwood, a question as to the exa 
liability arose, upon which depended a change in the agre
ment ? ?

A. Do you mean between myself and Mr. Anderson.
Q. Yes.
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A. I think not.
0 . Can you state whether the second memorandum, show-

ing the liabilities made by Mr. Blackwood, made any change 
in the negotiations ?

A. Of course it did ; there is a matter there of nearly $20, - 
000, and for the time being it up-set our plans. That was 
a very large item in the purchase of that concern.

0 . Then because of that change was there anything done 
in respect to the agreement which had then been signed ?

A. We threw that deal down, I think, on that account. 10

[The two papers, Exhibit D7, which is the pencil memor-
andum made by Mr. Cox, and D8, which is the written state-
ment furnished by Mr. Blackwood, and now offered in evi-
dence, and marked Exhibits D7 and D8.]

Cross-examination.

By Mr. Gaskill: 20

Q. When was this paper, Exhibit D7, being the pencil 
memorandum, made by you, written?

A. The date given there, July 15th.
Q. Was it written on that date exactly as it is there, with 

the exception of this ink mark of the exhibit ?
A. I presume it was.
Q. Can you say it was ?
A. I think it was written on that day; but not at the office 

of the company. I took those figures at the office of the 30 
company and re-wrote them later on the same day.

Q- Then this is not a memorandum that was made in the 
presence of Abraham and Voorhees Anderson in the office 
of the company ?

A. No, sir.
Q- You made a memorandum that day ?
a . i did. ■
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Q. And that memorandum you copied off on this paper 
when you got home ?

A. That is a faithful copy of the memorandum.
Q. Where is that original paper ?
A. I don’t know-; I haven’t it.
Q. You didn’t preserve that?
A. No, sir; I did not.
Q. You saw the books of the company there on several 

occasions, didn’t you, and examined them ?
IO A. Yes, sir.

Q. Among other books did you see the trial balance and 
examine it ?

A. I did on the 15th day of July— no; I beg your pardon. 
I will take that back; that was not the case. The trial bal-
ance of the 15th of July was in the hands of V. S. Anderson; 
not in my hands. I didn’t see it.

Q. When did you see it?
A. At the date when we examined the books, in Septem-

ber— about September 13 or 14.
2Q Q. Do you mean to say that you were not at that office 

examining those books from the time you were there in July 
up to September?

A. I did not make an examination of those books in the 
sense as I understand it.

Q. Were you at the office of the Anderson Preserving 
Company between the middle of July and the early part of 
September ?

A. Several times.
Q. How many times?
A. I don’t remember.
Q. On each of those occasions you examined the books to 

some extent?
A. No, sir.
Q. Didn’t you open the books of the company on any 0 

those occasions ?
A. I did on one occasion.
Q. Only one?
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A. I only remember one.
Q. Was that the occasion that Mr. Robert Anderson sent 

you into the bookkeeper, Mr. Blackwood?
A. Yes, sir.
Q. And you had all facility on that occasion to make such 

examination as you wished ?
. A. Yes, sir.
Q. You had only been out of the Preserving Company a 

year, had you not ?
A. About a year.
Q. Ten months.
A. Yes, sir.
Q. And before you went out of the company you knew 

that the company had given notes to Mr. Voorhees Ander-
son as well as Mr. Abraham Anderson ?

A. I did.
Q. And you yourself had notes ?
A. Yes, sir.
Q. And you knew also that Mr. Goldy had notes?
A. Yes, sir. .... ' .  .
Q- And you also knew, didn’t you, of the custom or prac-

tice of the firm, or company, in respect to the manner in 
which they kept their books and accounts?

A. Yes, sir.
Oft the day that you were there with Mr. Vqorhees 

Anderson, do I understand you to say that Mr. Voorhees 
nderson falsely read to you from the trial balance?

• No; I do not infer anything of the kind.
Q- Did Mr. Voorhees Anderson give you from the trial 

aance and the other books that day answers to all ques- 
hons that you asked him ?

A- I think he did.
Q- Was there anything on that occasion to prevent you 
ow verifying the facts and figures that he gave you ?

don t know; I don’t know whether thev would have
allowed

io

2 0

30

final, true.
me to go into it myself. I took their statement as

59



234

Q. While you were there with Voorhees Anderson, there 
was no objection made to your looking at the books?

A. No.
Q. And you had an opportunity of doing so?
A. I don’t know whether I did or not. I had an opportu-

nity to ask.
Q. And you didn’t ask?
A. No.
Q. And you didn’t seek to verify by inspection o f your 

j q  own the correctness of what Mr. Voorhees Anderson  gave 
you ?

A. No. sir; I did not.
Q. This Exhibit D8, Mr. Blackwood’s statement, was 

handed you when?
A. On the date stamped on there.
Q. September 3, 1901 ?
A. Yes, sir.

Judge Gaskill: I object, if the Court pleases, to Exhibit 
20 D7 being offered in evidence, and ask that every extract from 

it that appears on the record be stricken from the record, on 
the ground that it is not an original memorandum; it is not 
a book account; it is nothing that is evidential in this case, 
or that is legal or competent to be offered in evidence. It is 
nothing more or less than an effort to m an ufactu re or state 
testimony on the part of the defendant, who produced it.

The Vice Chancellor: I do not remember that any of the 
statements on it are in evidence by the paper alone.

3°  _Judge Gaskill: The $1,500 item is.

The Vice Chancellor: That is not by the paper, but b} 
the statement of the witness.

Judge Gaskill: That was put in a question referring to 
the paper.
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The Vice Chancellor: I am of the opinion that the paper 
is not in itself evidence. I am also of the opinion that it 
was made as claimed by the witness on the stand on the day 
when the transaction took place, and that it is such a paper 
as he might refer to to refresh his memory. I am there-
fore not willing to strike out from the record statements 
which may also appear in it. It has no probative force it-
self, because the paper was not prepared in the presence of 
the other side, and they have no responsibility for it, and so 
far as the paper is ofifered in evidence, I rule it out; so far jo  
as it is used as a prompter to the memory of the witness, I 
do not think I can rule out the statements which the wit-
ness makes based upon it. .

Exhibit D7 being on cross-examination shown not to have 
been prepared in the presence of the other side, but to be a 
copy made by the witness himself, is, so far as it is claimed 
to have any probative force in itself, ruled out, and is not 
an exhibit in this case.

2 0
Mr. Woodhull: That is all. We rest.

Case on main bill closed.

Ca m d e n , N. J., N o v . 12, 1902.

estimony taken upon the issues joined by the cross bill 
and the answer thereto. Appearances as heretofore noted,

he Vice Chancellor: There is a notice to strike out part 
0 cross bill as multifarious, &c., and leave to withdraw 
part of the answer. I will hear that now.

Counsel conferring regarding the questions suggested by 
e nô ce September 30, 1902, touching the proposed mo-
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tion to strike out parts of the answer and cross bill, and 
without prejudice to the assertion of right, counsel for com-
plainant in the original bill, and defendant in the cross bill, 
withdraws the notice and the case will proceed upon the 
pleadings as filed.

D a v i d  A. H e n d e r s o n , sworn for  the complainant in the 
cross bill (defendant in the main suit), 

io
Direct examination.

By Mr. W oodhull:

Q. Are you connected with the Anderson Food Company, 
the defendant?

A. Yes, sir.
Q. Who exhibit this cross bill here?
A. Yes, sir.
Q.' In what capacity?

20 A. I am vice president and secretary.
Q. Did the Anderson Food Company succeed another or-

ganization ?
A. Yes, sir.
0 . What?
A. The Anderson Preserving Company.
Q. At what time?
A. September 20, 1901.
Q. Before the conclusion of that succession, did you per-

sonally have negotiations in respect to the purchase?
3°  A. Yes.

Q. With whom?
A. Abraham Anderson. '
Q. When did you start those negotiations for purchase 

with him?
A. About the latter part of July, 1901.
Q. Were you acting on behalf of some one?
A. Yes, sir.
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Q. In whose behalf?
A. John T. Cox.
Q. Who wras the active man who conducted the negotia 

tions, yourself or Mr. Cox?
A. I was,
Q. Did you in these negotiations deal with Mr. Abraham 

Anderson, the complainant, or some other?
A. I dealt with Abraham Anderson.
Q. As the result of those negotiations were certain agree-

ments drawn? JQ
A. Yes, sir; they were.
0 . Looking toward what?
A. With a view to the purchase of the Anderson Preserv-

ing Company.
Q. By whom?
A. By John T. Cox.
Q. How many agreements were there respecting this pur-

chase ?
A. There were three, I think.

2 0
The Vice Chancellor: You mean formulated written 

agreements ?

Mr. Woodhull: Yes.

The Vice Chancellor: Then you had better put it that 
way.

Q- How many formulated, written agreements were there 
tween you before the final one was made ? 30
A. I think there were two main agreements and two sup-

plementary agreements.
Q- Were these two main agreements and the two supple-

mentary agreements all in writing?
A- Yes, sir; typewriting.
Q- Signed by the parties ?
A. Signed by Mr. Anderson and Mr. Cox.
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Q. I show you a paper purporting to be an agreement, 
dated August 14, 1901.

A. That is one of them.
Q. Is that one of the agreements?
A. Yes, sir.
Q. Is that the first one?
A. Yes, sir; I think that was the first one.
Q. By whom was the first one signed?
A. John T. Cox and Abraham Anderson.

IO Q. Executed in your presence?
A. Yes, sir.
Q. Witnessed by you?
A. Yes, sir.

[Paper referred to marked Cross Bill Exhibit Cl No-
vember 12-02.]

Q. I hand you another paper purporting to b e  agreement 
• of September 13, and ask you if that is another agreement 

between Abraham Anderson and John T. Cox?
20 A. Yes, sir.

Q. Respecting this purchase?
A. Yes, sir.
O. Was that executed in your presence?
A. Yes, sir.
Q, And you witnessed that?
A .  Yes, sir. Mr. Harned witnessed this o n e  as  well as 

myself.

[Paper referred to offered in evidence and marked Cross 
30 Bill Exhibit C2.J

Q. I show you a paper purporting to be an exhibit, date 
September 20, 1901, between Abraham Anderson and Jo n
T. Cox; was that another agreement in those negotiations. 

A. Yes, sir.
Q. Was that executed also in your presence?
A. Yes, sir.
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Q. Were you one of the witnesses there?
A. Yes, sir; and Mr. Harned, too.

[Paper referred to offered in evidence and marked Cross 
Bill Exhibit C3.]

Q. I show you a paper purporting to be an agreement of 
the 14th day of August, between the same parties, and I ask 
you if that was one of the agreements respecting this trans-
action? 10

A. Yes, sir.
Q. Whether it was executed by these parties?
A. Yes, sir.
Q. And in whose presence?
A. Witnessed by me.

[Offered in evidence and marked Cross Bill Exhibit C4.]

Q. You have stated that you conducted the negotiations 
yourself on behalf of Mr. Cox? 20

A. Yes, sir; I did.
Q. Please state whether, as the negotiations progressed, 

you had an attorney on behalf of yourself, or yourself and 
Mr. Cox, in the matter?

A. Yes, sir; we did.
Q. Who?
A. Mr. Samuel Beldon.
Q- Can you state in respect to the preparation of these 

agreements whether they were drawn by Mr. Beldon and 
Mr. Harned, or who drew them; or don’t you know ? 3°

A. Yes, I know; the first ones were drawn by Mr. Bel-
011 ’ after that there was such an interchange of it I 

could not say whether Mr. Harned drew the rest or Mr. 
Beldon.

Q- Can you state what was the period covered in these 
negotiations of purchase, from their inception?

• I cant quite catch vour idea.
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Q. The period which your negotiations covered before the 
consummation.

A. The agreement—the one of August 14 I fe e l sure was 
to be consummated on the 6th of September; b u t w e were 
waiting in the meantime to get ourselves in s h a p e  to make 
the transfer, and also waiting for a statement f r o m  the books 
of the Anderson Preserving Company, which, u p  to that 
time, I hadn’t any knowledge of, other than w h a t  Mr. An-
derson told Mr. Cox in relation thereto, and I w a s  fu lly be- 

IO lieving in that statement until I got the final statem en t from 
Mr. Blackwood, which was presumed to be f in a l, from  the 
books of the company, and that shows such an extraord inary 
heavy liability than what it was first presumed to be that 
he threw up the first agreement and would not g o  on, and 
then further negotiations were carried into e ffe c t  and we 
made a new agreement on the 13th of S e p te m b e r .

Q. And finally consummated it when?
A .  There was another agreement made on the morning 

of September 20, and consummated in the afternoon o f Sep- 
20 tember 20, between two and three o ’clock.

Q. Is that agreement made on the morning of Septem-
ber 20 shown here and marked ?

30

A. Yes, sir.
Q. Is that it?
A. Yes, sir.
Q. What is it marked?
A. Cross Bill Exhibit C3.
Q. Is that the agreement, Cross Bill Exhibit C3 ?
A. Yes, sir ; it is dated first the 19th, and afterw ards cor-

rected by Mr. Harned and made the 20th.
Q. While these were progressing will you state whether 

the Anderson Food Company was organized?
A, Yes, sir; the Anderson Food Company was organized 

August 16, 1901.,
Q. For what purpose?
A. For the purpose of purchasing the Anderson Preserv 

ing Company.
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Q. In pursuance of the agreement ?
A. Y e s , s ir .
Q. H a v e  y o u  the certificate of organization of the Ander-

son Food C o m p a n y ?
A. Y e s , s i r ; the certificate of incorporation; it is filed Au-

gust 9. I t  is  marked by the Secretary of State; it is dated 
the 15th  d a y  o f  August, 1901.

[O ffered in  evidence and marked Cross Bill Exhibit C5-]
10

Q. H a v e  y o u  the minute book of the Anderson Food Com-
pany?

A. Y e s , s ir .
Q. Can y o u  s ta te  from the minute book when the Ander-

sen Food C o m p a n y  met and organized ?
A. A u g u s t  15 th  they met; that is the date we were incor-

porated. '
Q. H a v e  y o u  th e  d a t e  o f  t h e  f i r s t  m e e t in g  in  t h e  m in u t e s  

of the s to ck h o ld e rs  ?
A. Sep tem b er 5, 1901. • . 20
Q. T h at w a s  the first meeting of the company?
Jud ge G a s k i l l : What relevancy has that.
Mr. W o o d h u ll: Simply to prove the election of officers.
A . Y e s , s ir .
Q. W ere  officers and directors elected at that meeting ?
A. T h ree  directors.
Q. W ho w e r e  t h e y ?
A. Jo h n  T .  C o x ,  Voorhees S .  Anderson and myself.
Q- W ere  officers thereafter elected of the Anderson Food 

Company ? ~0
A- Yes, sir.
Q- W h e n ; and who were they ?
A. T h e y  w e r e  John T. Cox, he was elected president; I 

was elected v ic e  president and secretary, and Voorhees S.
* n erson w a s  e le c te d  T r e a s u r e r .

Q- D id y o u  give the date of their election as officers?
A- September 5.

61
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Q. Of what year?
A .  1 9 0 1 ; they were elected on September 5 as directors 

and also as officers; the directors elected them into their 
respective offices as well. *

Q. Who is the present president of the Anderson Food 
Company ?

A. John T. Cox.
Q. Who is secretary?
A. I am.

10 Q. .After the incorporation of the Anderson F o o d  Com-
pany, did you or not see Mr. Beldon in the p r o g r e s s  o f  these 
negotiations on behalf of that company, before tra n sfe r  was 
made to you by the Anderson Preserving C o m p a n y , under 
the agreement of September 2 0 ,  1 9 0 1  ?

A. Yes, sir; I did.

(Recess of one hour.)

Q. After the execution of the agreement o f  September
2 0  2 0 ,  the agreement you have called final, what actio n , if any, 

was taken by the Anderson Food Company, by its stockhold-
ers?

Objected to as immaterial, incompetent and irrelevant.

The Vice Chancellor: What action upon what subject?

Mr. W oodhull: Upon the subject matter of the purchase 
by the stockholders of the Anderson Food Company.

30 Judge Gaskill: I object to it on the ground that the e 
fence of ultra vires cannot be interposed by this company. 0 
this mortgage. If the officers of the company, acting wit 
strangers to the company, executed the paper o f  cer in 
form, it matters not so far as this third party is concerne , 
it matters not whether they had authority to do that or no , 
they cannot take advantage of it.
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Judge Pancoast: We want to prove that the company 
never intended to enter into this agreement.

The Vice Chancellor: I think.the proof is admissible, 
whether it should have the effect of charging the other side 
is a question not necessary to be determined by the admis-
sibility of the proof, because it is quite obvious that if the 
company did intend that this agreement should be made in 
the form in which it is presently expressed, that ends it. It, 
however, claims that it was executed as it did not intend; IQ 
it then remains a question whether its non-intention to exe-
cute this instrument, as it presently appears, can be proved.
It is a question of argument. I will admit it on the ground 
that the criticism suggested by the objection of counsel is 
one which will have to be passed upon on final argument 
and not upon the admissibility of the proof.

(Question repeated as follows) :

Q- After the execution of the agreement of September 
20, the agreement you have called final, what action, if any, 20 
was taken by the Anderson Food Company, by its stock-
holders, upon the subject matter of the purchase?

A. In the meeting of the board of directors they passed 
a Solution authorizing the purchase of the Anderson Pre-
serving Company property according to those agreements.

Q. I ask you respecting the stockholders; if you will look 
at the minute book and see what action, if any, was taken by 
1 e stockholders of the Anderson Food Company respecting 
this purchase after the agreement of September 20 ? .

A. There was no action by the stockholders; September 3°  
51 ere was action by the stockholders, which directed the
hectors of the Food Company to purchase the Preserving 

Company.
Q- What is that ?

Judge Gaskill: I make the same objection as heretofore.
0 ject to the action by the stockholders, as well as by the
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directors of the Anderson Food Company, respecting the 
execution or carrying out of this agreement or the execu-
tion of the mortgage in question.

The Vice Chancellor: Going to raise the question of ultra  
vires?

Judge Gaskill: Yes.

io  The Vice Chancellor: I will admit the line of examina-
tion for the reason above stated. The objection of ultra  
vires is one which can be reserved to the complainant in the 
cross bill on final argument. I think it is pertinent for the 
mortgagor in the mortgage to show what was the mortgag-
or’s understanding and intent at the time the instrument was 
executed with relation to the challenged clause; whether that 
had any obligatory effect upon the mortgagee, is a very dif-
ferent question, which may be afterwards decided.

20 By the Vice Chancellor:

Q. Paper book produced by the witness on the stand is 
shown him, and his attention is called to page I, and run-
ning up to page 12, proceedings and minutes of the stock-
holders’ meeting September 5, 190.1, and he is asked: Does 
that minute contain the first meeting of the Anderson Food 
Company ?

A. Yes, sir; the certificate of incorporation and copy of 
the by-laws.

30 Q. Does it also contain its first action relative to the ac-
ceptance of the'purchase affected for it by M essrs. Hender 
son and Cox?

A. Y es; under a motion.

Mr. W oodhull: Minutes offered in evidence.

Objected to for the reasons above stated.
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The Vice Chancellor: I overrule the objection and admit 
the minutes for the reasons above stated. Mr. Woodhull, 
do you care to have the minutes at length entered upon the 
testimony ?

Mr. Woodhull: Only the resolution.

A. (Reading.) Referring to part of the minutes on page 
12, as follows: “Upon motion it was resolved and ordered, 
that the board of directors be authorized to purchase from 
the Anderson Preserving Company its entire plant, includ-
ing all of its assets, and subject to its liabilities for a con-
sideration of $1,000 in cash, $149,000 in capital stock for 
this Anderson P'ood Company, and a bond and mortgage 
be given by this Anderson Food Company upon said plant 
for the sum of $100,000, payable at the expiration of 10 
years, with interest at the rate of 5% per annum.

The president then put said motion before said directors 
and said motion was carried.”

2 0

Further direct.

Q- After this action of September 5, was there further ac-
tion by the stockholders respecting this purchase than that 
just read?

A. No, there was not any.
Q- After the agreement of September 20, and the con-

summation of the purchase on that date, as you have testi- 
ed to, was the execution of the mortgage authorized by the 

stockholders at this meeting of September 5th done in pur-
suance of the resolution just read ?

A Yes, sir. ; . ' \
Q’ action, if any, was taken, and when, by the di- 
Ĉ °/s Anderson Food Company in respect to this

P c ase or the execution of the mortgage authorized by the
stockholders?

62
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Judge Gaskill: This is all understood as being under my 
objection.

The Vice Chancellor: Yes.

A. On September 5 the directors held a meeting imme-
diately after the stockholders’ meeting and in terms passed 
that motion there. It is practically the same as the stock-
holders.

10 Q- Which may be found on what page?
A. Page 13 of the minutes above referred to.

By the Vice Chancellor:

Q. Turn to page 13; this is the proceedings of the meet-
ing of the board of directors ?

A. Yes, sir.
Q. Following and consequent upon the preceding author-

ization of the stockholders ?
A. Yes, sir.

20 Q. And at the meeting of the board of directors, on page 
13 of your minutes of your corporation, the following mo-
tion appears to be put:

“ The president then put this motion and it was carried.
“ It was moved and seconded that this company purchase 

the plant and assets of the Anderson Preserving Compan) 
and issue therefor $149,000 in capital stock, and pay $1,000 
in cash, and make the mortgage authorized by the stoc 
holders of $1,000 to the Anderson Preserving Company, and 
that the proper officers are authorized to execute the sai

3°  bond and mortgage. The president put this motion before 
the board of directors and it was carried.’’

Further direct.

Q. Was action taken in respect to this su b ject matter^, 
the directors after the meeting just read, of Septem ber 5-

A. Yes. sir.
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Q. If so, what was the action?
A. Then we had a special meeting September 16, when 

the directors rescinded the previous resolution of the board 
of directors as to the purchase. That appears on page 16.

The minute referred to appears in the minute book in 
these words: “ It was moved and seconded that the order 
to the directors, under date of September 5, in which it was 
stated that this company purchase the plant and assets of 
the Anderson Preserving Company and issue therefor $149,- 
000 in capital stock and pay $1,000 in cash, and make the 10 
mortgage authorized by the stockholders of $100,000 to the 
Anderson Preserving Company, and that the proper officers, 
are authorized to execute said bond and mortgage, be re-
scinded. The president put this motion before the board 
and it was carried.”

Q. After the rescission by the board according to the 
minute just read, was there further action respecting this 
same subject matter by the board?

A. On September 20.
Q. What was the action ? 20
A. September 20, there was action taken by the board re-

instating practically the minute of the meeting of the 16th, 
which was rescinded, as stated on page 17.

Q. Reinstating the order?
A. Reinstating the previous resolution.
Q. That is on page 17 of the minutes here before the wit-

ness?
A. Under date of September 20, 1901.
The reinstating resolution is as follows :
The president stated that this meeting was called to take 

action with a view of purchasing the plant of the Anderson 
Preserving Company, and upon motion it was ordered that 
the board of directors purchase the plant and assets of the

nderson Preserving Company, and issue therefor $149,- 
000 m capital stock, pay $1,000 in cash, and make the mort- 
?age authorized by the stockholders of $100,000 to the An-
erson Preserving Company, and the proper officers are au- 

t or'ze(i to execute the said bond and mortgage.”
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Q. Will you state whether this was the final action of the 
board respecting the matter of the purchase and execution 
of the mortgage?

A. This was the final action.
Q. It appears to be upon the day of the execution of the 

final agreement ?
A, The very day.
Q. You were secretary of this meeting, the minute of 

which was just read?
IO A. Yes, sir.

Q. Is this authority restoring the rescinded motion read 
antecedently a resolution of purchase under the stockhold-
ers' resolution of September 5 ?

A. Yes, sir.
Q. Can you state whether or not this resolution of the 

board of September 20, of the board of directors, was made 
pursuant to the final agreement of September 20, between 
Abraham Anderson and John T. Cox?

A. It was.
Q. Did you or not, as one of the officers of the Anderson 

Food Company, after its organization, having continued, as 
you have already sworn, Mr. Beldon as attorney, employ 
him, among other things, to draw the mortgage authorized:

A. Yes, sir.
Q. Can you state what the papers were, all of the papers, 

and what their character was, which were drawn on your 
behalf by Mr. Beldon, or on your behalf as an officer of this 
company ?

A. At that time ?
Q. During these negotiations ?
A. N o ; I did not know what they were.
Q. Under these agreements, when was the final action, i 

any, taken in respect to the purchase of the A n d erso n  Pre_ 
serving Company and the consummation of that purchase.

A. September 20, 1901.
Q. At that time were papers passed between the parties. 

Abraham Anderson and the Anderson Food Company, 111 
consummation of that purchase?
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A. Yes, sir. .
Q. Where was the meeting for the final conclusion held ?
A. At the office of John F. Harned.
Q. Did you attend that meeting at which the papers were 

passed ?
A. Yes, sir.
Q. In what capacity ?
A. As secretary of the Anderson Food Company.
Q. Who were there besides yourself representing the 

company ? * /  „ - • k
A. John T. Cox.
Q. In what capacity?
A. As president of the Anderson Food Company; Mr. V.

S. Anderson in the capacity of treasurer of the company.
Q. Which company?
A. The Anderson Food Company— that is, as far as my-

self is concerned.
Q. Who else was there ?
A. Mr. Harned, Abraham Anderson and Robert Ander-

son, Mr.-Eeldon.
Q. Anybody else?
A. That is all.
Q. Do you remember what papers were signed there ?
A- Not all of them, I don’t.
0 . Do you remember whether or not a mortgage was 

signed there?
A- Yes, a mortgage was signed.
Q. Do you remember how long you were there in the 

office of Mr. Harned ?
• About an hour and ten or fifteen minutes, I should 

judge. 3°
Q- Have you any way of fixing the time ?

,. ‘ ^es> our minute book will pretty nearly tell that, I 
• (Consulting the minute book.) We had a special 

uieeting of the board of directors September 1:2, at 12
c°c , at the office of D. A. Henderson & Company, 312 

Market street, Camden.
Q- Have you any way of fixing the time ?
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A. 1 have answered how long we were there, one hour 
and fifteeen minutes, about. We held a special meeting at 
the office of David A. Henderson & Company, 312 Market 
street, of the board of directors of the Anderson Food Com-
pany, and after that meeting Mr. Cox and myself went to 
lunch, and we had an appointment at Mr. Ilarned’s office 
to meet at 2 o ’clock in the afternoon.

Q. About this business?
A. Yes, sir; to consummate this deal according to the 

10 agreement; and it says “ Special meeting of the Anderson 
Food Company held at 3.10 P. M. at the office of Mr. Har- 
ned, 426 Market street ;” and that was after the consumma-
tion of the deal, so that would show about an hour and ten 
minutes.

Q. Then you arrived there about 2 o ’clock?
A. Yes, sir.
Q. Did you or not immediately proceed to the business 

which you were there for?
A. When Mr. Cox and myself got there, Mr. Beldon was 

2Q not there, and I went cross the street to his office to get him 
to come over, and it took probably two or three minutes to 
do that, and then they proceeded to finish up thé business 
according to the agreement.

Q. Did any one leave during that hour and ten minutes 
you speak about?

A. Yes, sir; Mr. Abraham Anderson left and I left.
Q. What for?
A. To get his stock certificate; he said he hadnt it, an 

he said he didn’t think the deal was going on so quick, and 
he telephoned V. S. Anderson to get a cab, and he was gone 
probably 15 or 20 minutes; and I went down to 312 Mar et 
street to get the stock book and came back with that and the 
seal of the company.

Q. So that broke up the continuity of the time between 2 
o ’clock and 3.10?

A. Yes, sir.
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Q. Will you state whether, in your capacity as secretary 
at that meeting, September 20, on behalf of the defendant 
company, you signed that mortgage ?

A. Yes, sir.

[Paper shown witness is the mortgage of the Anderson 
Food Company to the Anderson Preserving Company, mark-
ed Exhibit C2 in the original suit on the main bill, and is the 
paper set out in the bill of complaint, on which he bases his 
equity.] 10

Q. At that time did Mr. Cox also sign on behalf of the 
company ?

A. Yes, sir.
Q. In what capacity ?
A. As president of the company.
Q. When you signed this mortgage, the complainant’s 

mortgage, as you testified, did you or not have knowledge 
of the inclusion in that mortgage of the words “ and also all 
moveable machinery, machines, tools, kettles, pots, pans, 20 
jars, cups, belting, gearing, stock manufactured and unman-
ufactured or in process of manufacture,” down to office fur-
niture ?

Judge Gaskill: Objected to. The paper must speak for 
itself; and if he acknowledged it, he acknowledged it as it is.

The Vice Chancellor: The question is not what are the 
contents of the paper, but as to the knowledge of the party o0 
executing it at the time it was executed. Admitted.

A. No, sir; I did not.
Q- When did you first have knowledge of the inclusion 

0 ^ose words, “ stock manufactured and unmanufactured
and process of manufacture,” in this complainant’s mort-
gage? * * , H  */
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Objected to for the same reasons. Admitted for the same 
reasons.

A. About October, the early part of October, 1901; that 
is the first I knew of it.

Q. After your information in respect to the inclusion of 
such stock in this mortgage what did you do?

A. I protested and said it was not fair; it should not have 
been in there.

IO Q. Where?
A. At Mr. Harned’s office in the presence of Abraham 

Anderson, in Mr. Harned’s office.
Q. On what date was the protest made?
A. October 8, 9, or 10th, probably.
Q. How long after the time you heard of its inclusion did 

you protest?
A. Right after the time.

By the Vice Chancellor:
20

Q. How long after you discovered the inclusion of the 
words, how long after did you protest?

A. Immediately; as soon as I learned it. I learned it tn 
Mr. Harned’s office from him, and I immediately protested. 
(The balance of the answer was stricken out by order of the 
Vice Chancellor.)

Further direct.

30 Q. Will you kindly state whether you protested respect-
ing this matter to the complainant in writing?

A. Yes.
Q. For the Anderson Food Company?
A. Yes, sir.
Q. The attention of the witness is called to paragraph 27 

of the cross bill in this case, to the letter there copied, dated 
Camden, N. J., November 11, ’01 ; addressed, Mr. A. An
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I derson, Cooper street, Camden, and signed “Anderson Food 
[ Company, D. A. Henderson, secretary,” the letter being ad-
mitted to be a copy by the defendant’s answer to the cross 
bill, and is asked whether that is a copy of the letter—the 
first one which you spoke of as a written protest touching 
the insertion of the words affecting the stock in the mort-
gage?

I A. Yes, sir.
0. That is the first one?
A. Yes, sir. . ■

| Q. I show you the agreement of September 20, 1901,
| heretofore referred to as the final agreement between Abra-
ham Anderson and John T. Cox, and ask whether the com-
plainant s mortgage here shown you was the mortgage ex-
ecuted, or intended to be executed, under that agreement of 

J September 20 ?
A. Yes, sir; it is.

(The Vice Chancellor calls attention of counsel for com-
plainant in the cross bill to the correspondence set up in the 
cross bill, and counsel for defendant says that correspon-
dence is admitted in their answer to the cross bill.

Cross-examination.

% Judge Gaskill:

Q- From your appearance I take it you are past 21 years 
of age? ■

• I am a few years over that.
Q. How old are you?
A Thirty-three in February next.
U- Have you been engaged in active business since you

were 2i years of age ?
A I have.
Q- What character of business ?

• have been in the fire insurance business and have 
0ne SOme Httle real estate.

64
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Q. Engaged in such business as would direct your atten-
tion to the execution of contracts of importance?

A. Yes, sir.
Q. And you have been party to contracts of considerable 

importance ?
A. Yes, sir.
O. Prior to this transaction?
A. Yes, sir.
Q. You were present when this mortgage was executed?

IO A. I w'as.
Q. And on behalf of the company you executed it as sec-

retary of the company?
A. Yes, sir; J did.
Q. Attested the seal of the Food Company £
A. Yes, sir.
Q. You were present in Mr. Harned’s office during the 

whole consummation of the deal at the time these papers 
were executed and delivered?

A. Except the time I left to go down to the office, as I 
testified, to bring back the seal and the stock book.

Q. That occupied only a few moments?
A. About 5 or io  minutes.
Q. The distance between Mr. Plarned’s office and yours is 

not very great ?
A. No.
Q. It is on the same street, and on the same side of the 

street ?
A. Yes; but, nevertheless, I was not there all the time.
Q. You were accompanied on this occasion by your coun 

sel, Samuel W. Beldon?
A. He came in after we were there, and I presume he was 

there when I went out.
Q. He was there when these papers were executed, was 

he not ?
A. Yes, sir. ?
Q. And he had on your behalf prepared all these papers-

The Vice Chancellor: What are all these papers?
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Judge Gaskill: That is what I will get at.

Q. He prepared the deed from the Anderson Preserving 
Company to the Anderson Food Company?

A. I think he did.
Q. And he also drew the bond and mortgage on which 

the complainant’s bill is founded in this case?
A. That I didn’t know whether he did or not.
Q. Wasn’t he employed by your company to do that?
A. He was employed to draw the papers.
0 . All the papers ?
A. Yes, sir; but you want to bear in mind relative to the 

agreements—there were agreements being made both by 
Mr. Harned and Mr. Beldon, so it mixed us up as to who 
was doing it.

Q. Mr. Harned was not in this transaction at the outset?
A. No, sir.
Q. Mr. Beldon was in a measure representing both par-

ties to the deal, was he not ?
A. He was representing us.
Q. During the early part of these negotiations, so far as 

you know, Mr. Anderson did not have any other counsel?
A. Not as I know of.
Q- At that period of these negotiations was it that Mr.' 

Anderson brought in Mr. Harned as his counsel ?
A. Within a few days after the first agreement of Au-

gust 14th, I think it was; you will find a supplemental agree-
ment drawn by Mr. Harned. Mr. Beldon drawing the first 
and Mr. Harned drawing the supplemental.

Q- Who drew the first agreement ?
A. Mr. Beldon.
Q. Are you sure?
A. Yes, sir. - „ -
Q- Didnt Mr. Woodhull draw the first one?

• He was out of town; he was not here at all.
Q- You are positive of that?
A. Yes, sir.

10

20

30
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Q. And the second and third agreements that you recall 
were drawn by Mr. Harned?

A. I just told you a bit ago I didn’t know who drew them ; 
they were drawn between the counsel.

Q. Now, Mr. Henderson, when you got to Mr. Harned’s 
office on the day when these several papers were executed, 
the first paper that was executed was the deed by the Pre-
serving Company, was it not?

A. That I could not answer; I do not know, 
io  Q- You remember as a fact, however, do you not, that the 

Anderson Preserving Company on that day and at that place 
executed a deed of all its property to the Anderson Food 
Company ?

A. That is my presumption.
O. You received a deed that day, didn’t you?
A. No, we didn’t receive a deed that day; didn t get it 

until about October 23.
Q. Why not?
A. Simply because it was sent for record at the Register s 

20 office.
Q. It was sent from Mr. Harned’s office to the County 

Register’s office for record ?
A. I presume so.
Q. I hand you the deed from the Anderson Preserving 

Company to the Anderson Food Company, dated September 
20, 1901, and recorded September 20, 1901, at 4.05 P- 
and ask you, by refreshing your recollection from that pape*. 
if you cannot now say that that deed was executed and ê 
livered to your company on that day at Mr. Harned s office.

A .  It has got Mr. John F . Harned’s name on the back 0 
it under date of September 20, and I would judge, my. mm 
would probably tell me, it was done at his office.

Q. You understood that part of the transaction?
A. Yes, sir; but I don’t have any recollection of seeing 

the paper executedit may have been executed while was
out. , jn)

Q. Were any of the papers executed before you we
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A. No ; they were not.
Q. Did Mr. Beldon remain there while you were out, so 

far as you know ?
A. So far as I know.
Q. That is, you left him there when you went out and 

found him there when you got back?
A. Yes, sir.
Q. You were there, I understand, when Mr. Beldon came 

in, were you ?
A. I went over for him; he came in a little while after- IO 

wards.
Q. Do you remember being in Mr. Beldon’s office on the 

morning of the day when these several papers were executed 
at Mr. Harned’s office ?

A. Yes, sir.
Q. Do you remember Mr. Harned coming into the office 

while you were there ?
A. No, sir; not that morning; we had a little meeting 

there, I think, Mr. Beldon’s office.
Q. You mean the Anderson Food Company ?
A. Yes, sir.
Q. Don’t you remember that on the morning of Septem-

ber 20, while you were in Mr. Harned’s office, Mr. Beldon 
came in there, and in your presence said to Mr. Beldon, by 
the way., have you put that matter that had been omitted in 
the mortgage?

A. No, sir; never did.
Q. And didn’t Mr. Beldon then turn to you and say, by 

the way, Mr. Henderson, I have added these words to the 
■mortgage; and indicated the part which has been read to 
you from the mortgage, about its being a loan upon the 
goods and chattels, &c. ?

A- No, sir.
Q- Did you see the mortgage in Mr. Beldon’s office be- 

ore it was brought over to Mr. Harned, on the afternoon of
the 20th?

A- No, sir.

65



258

Q. Had you had any conversation with Mr. Beldon con-
cerning the mortgage?

A. As to its contents?
Q. Yes.
A. No, sir.
Q. What instructions, if any, did you give Mr. Beldon 

as your counsel concerning the mortgage?
A. The drawing of it?
Q. Yes.

j o  A. Draw a mortgage on the real estate, which I presume 
was the way to do.

Q. Did you specify to him that it was a mortgage on the 
real estate?

A. No, sir; I didn’t specify other than it was to be a reg-
ular mortgage; what I call a regular mortgage is a mort-
gage on real estate.

Q. I didn’t ask you that; you didn’t tell Mr. Beldon spe-
cifically that this was to be a mortgage on the real estate 
only ?

20 A. No, sir.
Q. You told Mr. Beldon to prepare the deed from the 

Preserving Company, to the Food Company ?
A. I told him to draw the papers.
Q. And draw a bond and mortgage from the Food Com-

pany back to the Preserving Company on the same prop-
erty ?

A. I told him to draw the papers, whatever they were, and 
the bond and mortgage are part of it, so was the deed.

O. And there was also a bill of sale ?
A. Yes, sir.
Q. O f the personal property?
A. Yes, sir.
Q. I hand you a paper passed to me by your counsel, anc. 

I ask you if that is not the bill o f sale covering the manu 
factured goods, etc., that was conveyed to the Food Com 
pany as part of this transaction?

A. Yes, sir; that is right.
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Judge Gaskill: We will offer the bill of sale in evidence 
as part of the papers connected with this transaction.

[Marked Cross Bill Exhibit D i.]

0 . You knew that a large sum of money was involved in 
this transaction?

A. I did.
Q. And you knew the papers covering a large sum of 

money and a large transaction were being executed? io
A. Yes, sir; I did.
Q. And yet you say you took no pains to read them over 

or acquaint yourself with their contents ?
A. I didn’t look them over.
Q. You had your attorney present and relied upon him, 

did you ?
A. Yes. sir.
Q. At the time that mortgage was executed, did not Mr.

John F. Harned say to you, or in your presence, that this 
mortgage is a mortgage upon the property conveyed by the 2o 
Preserving Company to the Food Company, as shown in the 
deed and in the bill of sale ?

A. No, sir, he did not ; just merely indicated—
Q. îou have answered my question. Do you not recall 

the fact that before it was executed, or just at the time Mr. 
Harned called attention to the fact that an affidavit had to 
he made by the taker of that mortgage so as to show its 
consideration as a chattel mortgage, and that the proceed-
ings were delayed while it was written off by Mr. Harned’s 
hpewriter under Mr. Harned’s dictation? - 0

• He called my attention to nothing of the kind; if he 
fd it he must have done it outside in the other office with
r- \ • S. Anderson; it was not in my presence.

%  Hie Vice Chancellor:

Q- None of the incidents recalled to your attention by
■l  ^askni happened between you and Mr. Harned; is 
that so?
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A. That is right.
Q. You were quite well pleased with the consummation 

of this transaction on September 20?
A. According to the agreements, I was.
Q. And you showed considerable exuberance of feeling 

that afternoon?
A. In Mr. Harned’s office?
Q. Yes.
A. No, I don’t think so ; it was a business transaction with 

10 me-
Q. Were you not feeling pretty happy and showing it by 

your manner?
A. I was not dancing around.
Q. That is what I want to ask you; were you not whist-

ling and dancing around over this matter ?
A. No, sir; the proposition is absurd, Mr. Gaskill.

By the Vice Chancellor:

20 Q. In looking at your note of November 11, 1901! a(̂ ' 
dressed to Mr. Anderson, which you have referred to as 
your first written protest against the inclusion in your mort-
gage of the clause stated to you by your own counsel, you 
say, “ We did not know that portion thereof (the mortgage) 
contained the clause that it covered goods manufactured, un-
manufactured or otherwise, chattels on your property; and 
again your letter says, “ We understood by the meaning 0 
the word plant in said mortgage that it was the building 
and permanent fixtures now erected, or that might possibly 

3°  be erected in the future, on the ground described, &c., an 
that mortgage to be executed would cover same alone. 1 
you mean by that to protest against the mortgage inclu mg 
any personal property?

A. All personal property.

Further cross.
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Q. How was it, if you had no knowledge of that clause 
being in the mortgage, that you say in your letter of No-
vember i i  that you understood the mortgage was to be 
given to cover the plant of the Anderson Food Company, 
with no mention that it should cover the chattels of the same ?

A. My understanding of the word plant is to cover the 
building.

Q. That is what I asked you; how is it that you had no 
knowledge at the time the paper was executed that that 
clause was in it; why do you say in your letter that you 
understood at that time, when the paper was executed, what 
your meaning of the word plant was ?

A. That is what I mean, covering the real estate, the 
agreement was specific to cover the plant.

Q. Then you did understand, on September 20, that there 
was a clause in that mortgage covering the plant ?

A. No, I didn’t understand it at all.
Q. Then why do you say in your letter of November nth  

that on September 20 you understood the word plant to 
cover the real estate ?

• I am speaking relative to the agreement when I say 
that, it says in there plant in all the agreements.

*• ^°u say you had no knowledge on September 20 that 
the mortgage covered the plant; do you say so ?

I understood the mortgage covered our property, such
3S building and the permanent fixtures connected with 
it.

Q- Did you understand that on September 20 that you 
were to give a mortgage on your plant ?

• On our property down there?
Q- On your plant?

• Yes, down there—that is my understanding.
' nfl y°u understood, on September 20, that there was 

cause in the mortgage covering the plant?
I ha * knovv what clauses were in the mortgage, as 
anH  ̂ 'V0U *wo or ^ ree times, but my understanding 

resumption was that it covered our property.
66
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Q. If you didn’t know it was in the mortgage at that time, 
how is it you say in this letter of November u , that at the 
time you gave the mortgage you understood that what was 
in it covered certain things ?

A. That was my presumption, that it covered the plant 
down there, and I was only speaking of the agreements, and 
I read them two or three times to note.

Q. In your letter of November n  you say, “we under-
stood by the meaning of the word plant in said agreement,” 

IO &c., do you not; you didn’t use the words “ we understand;” 
you used the words “ we understood,” didn’t you?

A. The point is, as I told you before, I knew not what the 
contents of that mortgage was.

Q. I asked you as to the words.
Mr. Beldon: The word is there.
A. I was not referring to the mortgage; only to the agree-

ment. It says here—
Q. I didn’t ask you what was in the letter further than 

that. I only asked you whether you used the word “under- 
20 stood” or whether you used the words “we understand?”

A. “ Understood” is here.
Q. And that is the word you used?
A. Must have.
Q. Now, then, why, in November, did you say that you 

understood a thing in the preceding September, when you 
say you had no knowledge that that thing was in existence.

A. I was referring to the agreement, “we understood by 
the meaning of the word plant in said agreement, that it 
was the building, plant and permanent fixtures now erected. 

30 Q. Now, your next written protest is under date of March 
10, is it not, addressed to Mr. Anderson, March 10, 1902’ 
at Pasedena, California?

A. Yes, sir.
Q. And that protests with reference to the payment of in 

terest on this mortgage ?
A. The interest was about falling due March 20, and we 

wrote him a letter again on March 10, protesting against t e 
inclusion in the mortgage of the chattels.
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Sam u el  W. Be l d o n , sworn for the complainant in the 
cross bill (defendant in the main su it).

Direct examination.

By Mr. Woodhull:

io

20

Q. Where do you live?
A. Bordentown, N. J.
Q. What is your business?
A. I am a lawyer by profession.
Q. Did you or not represent Mr. Henderson in respect to 

negotiations to purchase on behalf of Mr. Cox the Ander-
son Preserving Company sometime in February last, 1901 ?

A. I represented, as I understood it, Mr. Henderson and 
Mr. Cox; I understood Mr. Henderson at the time was Mr.
Cox s representative in fact, and I was retained or employed 
as Mr. Cox s representative from a legal standpoint. I 
would like to add to that—but I never did represent Mr. 
Anderson, nor was it assumed by anyone for a moment that 
I did. I had no dual capacity whatever in the matter.

Q. I show you complainant’s mortgage alrea’dv in evi-
dence, Exhibit C2 of the main case, and ask you if you have 
any present knowledge how the words “ and also all mov- 
a e machinery, machines, tools, kettles, pots, pans, jars, 
cups, belting, gearing, stock manufactured and unmanufac-
tured, or in process of manufacture,” was inserted in that 
mortgage ?

A. The mortgage was, I think, drawn at my office, and 
e>t er under my dictation or supervision to at least some 
extent, those words were included, so far as I can now re- 30 
a , after a conference with Mr. Harned. I am quite sure
at they were included after a conference with Mr. Har- 

’ ut as t° whether I had not, before the conference with 
s ’ prepared a clause somewhat similar, and then
tivel C ai ^eS ma<̂ e ^ after our conference, I cannot posi-
but I  ̂ am ^  sure that we had a conference;

ink there was some independent action of my own.

0
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Q. You mean Mr. John F. Harned?
A. Yes, sir.
Q. Was he at your office about this time in respect to 

this purchase?
A. Prior to September 20, at which the matter was con-

summated,'he was at my office several times, but I could not 
say when or how many.

Q. Can you state whom he represented?
A. I understood he represented Mr. Abram Anderson 

IO and his interest in the negotiation.
Q. You remember, Mr. Beldon, the incident of the execu-

tion of this mortgage, complainant’s mortgage, in conjunc-
tion with other papers, at the office of Mr. Harned, Septem-
ber 20?

A. I remember the occasion at Mr. Harned’s office to 
which you make reference; that I have any extremely dis-
tinct recollection of the execution of the mortgage, I cant 
say.

Q. Can you say from your present recollection, affirma- 
2o tively say, whether this mortgage in evidence, the complain-

ant’s mortgage, was read before execution to Messrs. Cox 
and Henderson, at the office ?

A. Not by me or in my presence.
Q. Can you state with any degree of precision presently 

whether this mortgage of the complainant’s, as executed, 
was read by you to either Cox or Henderson, the officers of 
the defendant company, anterior to the time of its execution.

A. According to the best of my recollection, it was not.

Cross-examination.

By Judge Gaskill:

Q. Do you recall the fact that before you saw Mr- Har 
ned in connection with this transaction you, at the request 
or understanding of Messrs. Cox and Henderson, went^to 
Mr. Abram Anderson’s house several times, did you not.
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A. I went there; but I could not say whether it was sev-
eral times or not.

Q. Do you not recall that it was before Mr. Harned was 
called into the matter ?

A. It was; your first question assumed that, and I an-
swered in accordance with your question.

Q. Do you recall whether or not Mr. Anderson was ill at 
that time?

A. He appeared to be not in the enjoyment of full health.
Q. Do you recall whether, on the occasion of your first IO 

visit, you took an agreement there for execution— maybe 
this will help you—which you read over to Mr. Anderson, 
but which was not signed and which you left there, saying 
that you had an errand across the river and would return ?

A. No, I don’t recall that, sir, at all.
Q. You don’t say that it didn’t take place, do you ?
A. I don’t say that it did not, but I am fairly confident 

that it did not.
Q. When did you first meet Mr. Harned in connection 

with this matter?
A. Do you mean the date or its relation to the beginning 

of my connection with it ?
Q. Either.
A. I can t remember the date, but it was some little while 

after I first went into the matter. There was an agreement 
drawn, which was signed by the parties; that agreement was 
drawn or dictated by myself. My recollection is, that it 
afterwards became necessary that some changes should be 
1114 0- There was some dissatisfaction between the parties 
and the agreement was not to be consummated.

~ ^ven though it had been signed ?
Even though it had been signed, as I recollect; and it 

¡!as !^0U* ^me that I became acquainted with the fact 
. r. Harned was representing Mr. Anderson in the mat-

Q- The agreement you referred to was the so-called first 
gfeement of August 14, was it not?

67
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io

20

3 °

A. I suppose it is ; I don't remember the agreements, and 
as that seems to be the first, I have to assume that it is.

Q. Will this aid you : Were there two agreements at that 
time, what has been called by Mr. Henderson the main 
agreement and a supplementary agreement drawn by you?

A. I see on inspection of the papers that there are two 
agreements, which, from their appearance, I am quite sure 
were drawn in my office.

Q. That is, two agreements of August 14th?
A. Yes, sir.
Q. Mr. Henderson asked you, on behalf of the Food 

Company, to prepare the papers to consummate this deal, 
didn’t he?

A. I was engaged in the matter prior to the time of the 
drawing of the first agreement. And so far as the consum-
mation of the matter is concerned, I was practically its engi-
neer, and in consequence of that I drew the papers; whether 
there was a particular request to draw the papers or not, I 
can’t say. I rather think there was, because of the fact that 
Mr. Schuyler Woodhull, who had at some time represented 
some or all of the parties, was away, and the question possi-
bly arose whether the paper should be drawn before he re-
turned or not, so possibly there was a particular request 
made to me.

Q. You drew the deed which has been shown here?
A. It was drawn in my office.
Q. And under your supervision and direction?
A. Yes, sir.
Q. And you also drew, or had drawn in your office, t e 

mortgage in question in this case?
A. Yes.
Q. And the whole of that mortgage, with the exception 

of the signatures and the typewriting paper annexed on tie 
last page, and the filling up of the acknowledgment, was 
drawn in your office ?

A. The entire body of the mortgage, with the exception 
of the date, was drawn in my office.
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Q. And that includes that part of the mortgage, as a mat-
ter of course, which is in dispute in this case ?

A. Oh, yes.
Q. In ad d itio n  to the mortgage you drew a bond, as a 

matter of course?
A. I presume I did.
Q. Or had one drawn. I show you the bond accompany-

ing this mortgage and ask you if that also was not prepared 
in your office ?

A. I have no doubt of the fact— the body of the bond— io  
the date excepted.

0 . I show you the deed from the Preserving Company to 
the Food Company, and ask you if that also was prepared 
in your office ?

À. Yes.

[The deed referred to marked Cross Bill Exhibit D2 for 
defendant on cross bill.]

Q. Did you also draw the bill of sale that has been pro-
duced and identified in this case ? 20

A. Yes, sir; I did.
Q. That was also prepared in your office, was it not ?
A. Yes,. sir. I answer more from the character of the 

typewriting than from my general knowledge of the trans-
action, that I have no doubt that it was.

Q. You recall the fact that there was a bill of sale from 
the Preserving Company to the Food Company?

A- Yes ; and I have no doubt that I drew it, and that is it.
Q- After you drew these several papers, what did you do 

with them ,, ^
A. I confess I can’t recall ; my impression was—
Q- I want your recollection, if you can recall ?
A. I supposed that impression would cover that. My im-

pression was that they were all drawn sometime prior to the
y on which the matter was consummated. There was by 

"onie Previous agreement a day fixed for the consummation 
0 the affair, and we went down to Mr. Henderson’s office,
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as I understood it, to consummate it. Mr. Henderson was 
there and Mr. Harned was there— I forget whether Mr. Cox 
was there or not—and I was there. My recollection is that 
the meeting was more formal than anything else, because it 
had already been announced that another breach had occur-
red, and Mr. Abram Anderson would not carry the matter 
out in the way the other parties wanted it ; but we met there 
for the purpose of doing business.

Q. When was that?
A. I can’t recall that; but it was sometime prior to the 

final consummation.
Q. Was it not prior to the so-called second agreement, 

prior to the 13th day of September?
A. That I would not say; but my impression would be 

that it was not, and yet I won’t be positive about it. '
Q. Did you leave the papers at Mr. Henderson’s office 

that day?
A. My impression is that I did.
Q. Do you recall that, on the morning of the 20th of Sep-

tember, Mr. John Harned came over to vour office to speak 
20  7 "  

with you about these papers and their fnrm?
A. No, sir ; I don’t recall that.

By the Vice Chancellor:

Q. I understand you to say that the papers having been 
drawn in your office were by you or under your direction 
as yet unexecuted and left with Mr. Henderson?'

A. My impression is that they were left at his office on 
the day when we went down there to consummate the mat 

20 ter ! but whether they were all the papers, or whether there 
were some further agreements, I can’t remember.

Q. Was the mortgage, the complainant’s mortgage, on 
which he bases his equity in this suit, was that one of t e 
papers which, having been drawn in your office, was by you 
sent to Mr. Henderson?  ̂ ^

Whatever papers there were, were left and not sen ,
I don’t recollect specifically the mortgage being among them.
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Q. Left at Mr. Henderson’s office?
A. Yes, sir.

Further cross.

Q. You took with you the day you went to Mr. Hender-
son’s office all the papers you had been directed to prepare, 
and which were necessary to consummate this transaction?

A. Whatever was necessary to consummate— whatever 
was to be consummated at that time I had prepared to be IO 
there.

Q. Do you recall of having in your possession any of the 
papers between that time and the 20th day of September ?

A. I don’t recall it.
Q. Do you recall having any of the papers in your office, 

or in your possession, after the meeting at Mr. Henderson’s 
office, before September 20?

A. I don t recall any specific time having any papers in 
ttiy possession.

Q. When do you recall having last seen that mortgage, 20 
the mortgage in question, the complainant’s mortgage ?

A. I saw it undoubtedly on the 20th of September.
Q. When before that last?
A. That I can’t tell you at all.
Q- Had you seen it before September 20; and after the 

lime, you say, you went to Mr. Henderson’s office?
• Well, I am not sure that that was one of the papers 

1 at was left at Mr. Henderson’s office;, I don’t know when 
it was prepared.

By the Vice Chancellor:
Q- You say that sometime prior to the meeting at Mr. ^
enderson s office, September 20, there was an effort to 

come to an agreement, and a failure, because the parties did 
°t come to a common mind. Mr. Anderson, you say, was

?0t w’lBng to execute the agreement in its then existing 
‘orm; is that so ? . -

That is my recollection of it.
68



2 7 0

io

2 0

30

Q. Did that disagreement touch the frame or form in 
which the mortgage of the complainant was expressed?

A. My recollection is that it had no reference to the form 
of the mortgage at all, but was a question of terms alto-
gether.

Q. Was the mortgage drawn before the arising of that 
disagreement ?

A. That I can’t remember. If I could, then I could say 
whether or not I left it at Mr. Henderson’s office.

Q. You say the disagreement did'not touch or effect the 
framing, or the manner in which the mortgage was express-
ed?

A. My recollection is that it did not; I don’t remember 
just what it was. '

Q. And you say you went to the meeting, up to the point 
of finding out that Mr. Anderson would not agree to it?

A. That is my recollection.
Q. Then you went to that meeting prepared to carry it 

out if Mr. Anderson had been willing?
A. Yes, sir; but I am not positive whether it was fully 

carried out, one of the provisions, or whether there having 
a dispute arisen over a previous agreement, it was a ques-
tion whether he would sign a further agreement.

Q. Up to the time you found Mr. Anderson was not will-
ing to carry out, hadn’t you prepared to carry the agreement 
into effect; you understood Mr. Anderson would not carry 
it out. Hadn’t you prepared to carry it out to that point, 
was not the mortgage drawn at that time when you found 
Anderson would not carry out the other elements of t e 
agreement, and it was not executed?

A. I can’t remember that.
Q. I do not see how you could have gone prepared to car 

ry it into effect, and had been prevented from carrying d 
into effect by his refusal, and his refusal not having a eĉ  
ed the mortgage, or the incidents of the mortgage, how 1 
could have been that you prepared to carry it into e  ̂
without you had the mortgage drawn. Can you exp ain 1
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how it could be that you had prepared for the Anderson 
Food Company, to carry out the agreement, Mr. Anderson 
refusing to carry it out upon a matter not connected with 
this mortgage, and yet I cannot get from you a statement as 
to whether the mortgage had, at the time when you came to 
that meeting, been prepared ?

A. That I don’t recall, because I don’t now recall what 
the purpose of our appointment at Mr. Henderson’s was, 
whether it was for the final passing of the papers, or wheth-
er it was for some matter preliminary to it, or whether it io  
was for the purpose of signing a further agreement, I am 
not at all certain about that. I do know that sometime prior 
to that date it was reported and generally understood among 
those who were managing it, including Mr. Harned and my-
self, that nothing was going to be done on that day, and T. 
remember Mr. Harned coming and stating nothing would 
be done. But I cannot remember the specific papers at all.
I will say this in response to your Honor’s question, that if 
that appointment included the passing of the papers, they 
were either done at that time or. else it had been understood 20 
that they were not needed to be done, because it would not 
be carried out—one or the other.

Judge Pancoast: That seems to be reasoning rather than 
testimony. ’

The Witness: The Vice Chancellor’s question to me was 
reasoning.

Further cross.

Q. Showing witness agreement marked Cross Bill Ex- 
ftit C3, being agreement heretofore referred to as that of 

September 20; that bears date September 20?
A. Yes, sir.
Q- And the word twenty is written in there ; the rest of 

the paper being in typewriting ?
A. Yes.

3 0
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Q. The word “ November" has been erased and that word 
“ twenty” written over it?

A. I should not think it was November,
Q. What was it?
A. It looks to me like nineteenth.
Q. The word nineteenth has been erased and the twen-

tieth written over it?
• A. That is not in my handwriting.

Q. I call your attention to Article 5 of this agreement, 
IO and ask you if that does not stipulate that the agreement was 

to be consummated on the nineteenth day of September? 
A. Yes.
O. Now, was not the nineteenth the day before the twen-

tieth that you were down at Mr. Henderson’s office, and 
after you failed, the word nineteenth at the beginning of this 
paper was crossed out and the word twentieth put in on the 
next day?

A. Well, my answer must be that I have no distinct recol-
lection with regard to it. If you want to know mv impres- 

20 sion, I can give you that, and that I will if you wish. My 
impression is to the contrary, because I thought there was 
a longer time elapsed between our formal meeting, as you 
might call it, at Mr. Henderson’s office, and the patching of 
it up by which the final consummation was made possible.

Q. Do you not recall the fact that on the morning this deai 
was finally consummated, Mr. Harned coming to your office 
and having a conversation with you about this mortgage, in 
the presence of Mr. Henderson?

A. No, sir; I don’t.
Q. Don’t you remember Mr. Harned coming and talking 

with you about the contents of this mortgage with you a 
any time?

A. I think he did ; and I feel fairly positive in my own 
mind, not onlv by recollection, but by inspection of the pa 
pers, that he did.

Q. Don’t you recall that Mr. Harned came to you an 
said, as a matter of course, this mortgage is to be a mo
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gage on the personal property as well as a mortgage on the 
realty, and you saying to him in reply, that is so ; and that 
you then sketched or suggested some phraseology to insert 
in the mortgage ?

A. I don’t remember the conversation, but I have an in-
distinct recollection of sketching out some phraseology in his 
presence as the result of the conversation which we had.

Q. And don’t you recall Mr. Harned objecting to that 
phraseology to some extent, with the result that you copied 
from the bill of sale, which had been theretofore drawn, the jq  
phraseology which now appears in the mortgage in the 
clause that has been read ?

A. I don’t remember that such is the case, and I don’t 
remember that it is not.

Q. Didn’t Mr. Harned say to you that this mortgage was 
to be a mortgage on the chattels as well as the realty, on the 
whole thing that was sold, and didn’t you reply that that is 
as you understood it, and then you sketched off something ?

A. I don’t remember any conversation that occurred be-
tween myself and Mr. Harned. I know we had conversa- 2o 
tions, but I don’t recall them.

Q. And that immediately thereafter you took this bill of 
sale and directed certain phraseology from that, to be copied 
into the mortgage ?

A. I think that after a conversation with Mr. Harned I 
took the bill of sale and dictated the portion to be included 
in the mortgage ; whether it was in Mr. Harned’s presence 
or not I don’t know.

%  the V ice Chancellor: 30

Q. Will you state what was the portion which you so dic-
tated to be included in the mortgage ?

• It had reference to the personal propertv.

Further cross. 

69
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Q. Was it that portion which has been heretofore read to 
yon ?

A. I presume that it was either that or a portion of it.
Q. Wasn’t it the whole of the last two paragraphs of the 

typewritten part on the second page commencing with “and 
also all movable machinery?”

A. (Complainant’s mortgage being handed to witness, lie 
examines it on the question put to him.) It is useless for me 
to attempt from memory to state what it was, for I have 

IO now, as it comes to me, an indistinct recollection that I said 
to Mr. Harned that I had a regular clause for including 
property which might come into the premises afterwards, 
and that I would use that clause ;-and I don’t remember 
whether it was dictated in his presence or not, whether it was 
done at that time.

O. And you don’t remember anything further than the 
insertion of that clause?

A. I know that I caused that clause to be inserted
Q. You are unable to state, as I understand, how the deed, 

20 the bond and mortgage, the bill of sale, got from your office 
after they were drawn to Mr. Harned’s office, where they 
were executed?

A. It may seem incredible, but it is a fact.
Q. Whether you gave them to Mr. Henderson or whether 

you gave them to Mr. Harned, you can’t say, or whether 
you sent them by one of your office boys?

A. I can’t think that any suggestion could help me; m) 
mind is absolutely blank as to how they got from my office 
to Mr. Harned’s office.

Q. After this mortgage had been completed in your office, 
 ̂ and before it left your possession, as a matter of course, you 

examined the mortgage to see that your instruction to you 
subordinates had been carried out?

A. I don’t recall doing it ; but I presume that I did it.
Q. That is your practice ?
A. Yes, sir.
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0 . And in a very important matter like this, involving a 
large sum of money, you feel quite sure that it was done, do 
you not? ■ 'v

Objected to.

The Vice Chancellor: I will admit it. This is perhaps 
the only way transactions of this character can be proved.

The certifying officer has hundreds of instances in which 
he takes acknowledgments. In the very nature of his mem- i q  
orv it is impossible that he can recall the detail of each in-
stance. His statement of his invariable custom that he 
makes known the contents to the party signing it, &c., &c.2 is 
the only way he can truthfully, narrate what happened, save 
as the face of his certificate shows it.

(Question read.)

A. I don’t think it is possible that papers of this import-
ance could have gone out of my office without having been 2o 
read by me, either every word or substantially through.

David A . H e n d e r s o n , recalled.

Direct examination.

%  Judge Pancoast:
3°

Q. Did you, or any other officer of the Anderson Food 
Company, to your knowledge, ever direct or consent to the 
•nclusion in the mortgage in question the goods and chattels 
01 Personal property of the company ?

Same objection.

The Vice Chancellor: I will admit it.

Hew Jersey State Library
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A. No, sir; I did not.
Q. And no other to your knowledge did ?
A. No, sir.

Adjourned until November 13, 1902, at 10 A. M.

10
Ca m d e n , N. J., November 13, 1902.

The hearing in this case was continued pursuant to ad-
journment. Appearances as heretofore noted.

Jo h n  T. Cox, sworn for complainant in cross bill (de-
fendant in the original bill).

Direct examination.

By Mr. YVoodhull:
20

Q. What is your present relation to the defendant com-
pany ?

A. I am president and treasurer of that company.
O. Were you president on September 20, 1901 ?
A. Yes, sir.
Q. As such president state whether or not you executed 

the complainant’s mortgage?
A. I did.
Q. I show you four several agreements already in evi 

30 dence and ask you to examine them and say whether or no 
you were a party to those agreements on the one part with 
Abram Anderson on the other?

A. Yes, sir; those are the agreements. (Being Exhibits 
Cross Bill Ci and Cross Bill C2, Cross Bill C3 and Cross

Bil1 C 4 - }  w AQ. Will you please look at that paper heretofore mar
C2 on the main bill and state whether or not that is the mo
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¡rage covenanted to be executed by virtue of the terms ox 
these agreements ? ,

A. Yes, sir; that is the mortgage.
0. In the negotiation for the purchase leading up to the 

purchase of the Anderson Preserving Company, who con-
ducted the negotiations on your behalf under these agree-
ments ?

A. Mr. David A. Henderson.
Q. State whether or not you had personal knowledge of 

the details of those transactions anterior to September 20 *J IO
A. Yes, sir ; I had full knowledge of those details.
Q. Do you ‘remember the date of the consummation of the 

agreements of purchase?
A. Yes, sir; September 20, 1901.
0 . Where were the papers signed, the consummation ?
A. At Mr. Henderson’s office.
0 . Of September 20, I mean— the final consummation?
A. Oh, you mean the transfer?
Q. Yes. '
A. At the office of Mr. John F. Harned. 2Q
Q- On what date?
A. On the afternoon of September 20 1901. .
Q. Have you recollection of going to the office for the 

purpose of executing the papers ?
A. I have, sir.
Q- Executing the mortgage that I have just shown you?
A. Yes, sir.
Q- Did you sign that mortgage that day?
A. I did.
Q- In what capacity ?
A. As president of the Anderson Food Company.
•v‘ Dave you or not a clear recollection as to the incidents 

surrounding the signing of that paper?
A. Yes, sir ; I have.
Q- Will you state whether or not, before you signed the 

complainant s mortgage, Exhibit C2, the mortgage was, by
- r- arned, or any one at his office at the time, read over 
to you?
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A. No, sir; it was not.
Q. Will you state whether or not any declaration was 

made by Mr. Harned, or by any one at that time, prior to 
the signing, in respect to the contents of the mortgage?

A. No, sir.
Q, Will you state whether, at the time you signed this 

mortgage, it was your understanding, as president of the 
defendant company, that the same was signed pursuant to 
the agreement shown, as you have already stated, by virtue 

j o  of the resolution of the defendant company here offered in 
evidence yesterday?

The witness’ understanding is objected to.

The Vice Chancellor: I will admit it.

A. Yes, sir.
Q. Will.you please state when you first saw the complain-

ant’s mortgage here in evidence?
20 A. I saw it in Mr. Harned’s office on the day of the trans-

fer. He produced it from somewhere; I don’t know where. 
I first saw it in his hand. He said this is the mortgage, laid 
it on the table, turned back the flap and said, this is the place 
to sign; I accordingly signed it.

O. In that answer you have just given, have you given 
the whole details as you recollect them, incident to the sign-
ing by yourself as president of the defendant company?

A. I believe I have.
Q. Will you state whether or not any declaration as to 

30 the form of this mortgage was made to you, or read to you, 
before the execution?

A. Not to my knowledge; I remember no such incident.
Q. By anyone?
A. By anyone.
O. Did you or any of the officers of the Ande r s o n Food 

Company, to your knowledge, ever direct or consent  to t e 
inclusion in the mortgage of the complainant, of  goods  man
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ufactured and to be manufactured, or in thm process of man-
ufacture ?

A. No, sir; I did not
0 . When did you first become apprised of the inclusion of 

the words in question, goods manufactured, etc., and to be 
manufactured, in the mortgage ?

A. About the ioth of October, I think. Mr. Henderson 
at that time went up to the office of Mr. Harned in reference 
to the insurance on the mortgage. He came back and re-
ported to me that he met Mr. Harned and Mr. Anderson io  
there—

Conversation is objected to.

The Vice Chancellor: The question is when you first ob-
tained such knowledge; you have answered it when you say 
that.

Q. Such report having been made to you by Mr. Hender-
son, what was done by you, if anything, in respect to it? 20

A. We immediately consulted our counsel in the case.
Vr. Henderson had told me—

Objected to.

The Vice Chancellor: You cannot give the conversation.

Q- Having had a consultation, what, did you do, if any-
thing ?

• . 3°
The Vice Chancellor: You consulted counsel; what else 

did you do ?

A. We protested against the inclusion.
Q- Verbally, or in writing?
A. Mr. Henderson protested verbally, and we also protest-

ed by letter in writing.
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Q. Will you state, Mr. Cox, why you didn’t suppose the 
mortgage of the complainant included would be inclusive of 
goods manufactured, and to be manufactured, or in process 
of manufacture?

Objected to.

The Vice Chancellor: You are asking for the reasons 
within the thought and mind of this gentleman. What he 

10 did or did not suppose is provable, because it goes to show 
that he was acting under a mistake. The undisclosed rea-
sons why he supposed seem to be too remote. I think the 
objection is good.

Q. Can you state why a protest was made, as testified to 
by you, of the inclusion of these words in that mortgage of 
the complainant?

20 Objected to for the same reason.

The Vice Chancellor: I think that is a step nearer the 
case. In cases of this kind where there is an allegation of 
a mistake, and it is made the basis for reforming an instru-
ment. it is obligatory on the part of the one who seeks to re-
form to show that there was a mistake; that is, that he sign-
ed the instrument under the belief that it was one thing, 
when, in fact, as it was expressed, it was another. The ques-
tion proposed is why did you protest? and it will call for 

30 an answer as to the facts which led the party to make the 
protest. I will admit it.

A. For the reason that the mortgage as drawn was not in 
accordance with the terms of the agreement with whic 
was thoroughly familiar.

Q. Have you recollection of the incidents of the attemj» 
ed consummations under these agreements, in the office 0
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Mr. David A. Henderson, sometime anterior to September 
20?

A. I have.
Q. Do you remember when that was?
A. It was on September 5th or 6th.
Q. Will you state whether you saw exhibited there at that 

meeting any papers in this cause, which papers were taken 
up and considered at that time ?

A. There were no papers exhibited at that meeting be-
yond the agreement in question. I think the agreement was IO 
under date of the 14th—the only one under consideration at 
that time.

Q. The 14th of what?
A. August 14, 1901.
Q. Who were there in the office at the time ?
A. Mr. Harned, Mr. Beldon, Mr. V. S. Anderson, Mr. 

David A. Henderson and myself.
Q. The complainant was not there?
A. No, sir.
Q. State whether or not at that time there was any sug- 2o 

gestion of final settlement that day ?

Judge Gaskill: How is that material ?

Q- That is, whether there was anything done in the way 
of execution of the papers looking toward a consummation 
of the agreement of purchase ?

A. No, sir.
Q. Did you see the complainant’s mortgage at that time?
A. No, sir.
Q- Have you knowledge whether at that time such a 

mortgage was drawn ?
* • No, sir; I didn’t know anything about it.

. .  ̂ f̂ ink you said that you had never read the com-
plainant’s mortgage ?

A t  o  o  ■
never read that mortgage until I saw it in the bill 

111 this case. \ * *

30

71
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Q. How do you account for that?
A. I left the matter in the hands of Mr. Henderson and 

our attorney.

Cross-examination.

By Judge Gaskill:

Q. You have been engaged in business for quite a num- 
io  her of years, haven’t you?

A. Yes, sir.
Q. How many years?
A. Well, about 22 or 23.
O. And during that time the business that you have been 

connected with has had large and important matters to deal 
with ?

A. Yes, sir.
Q. And you are accustomed to disposing of business mat-

ters involving considerable amounts of money ?
20 A. Yes, sir.

Q. And involving large interests?
A. Yes, sir.
Q. Is it your custom or practice to sign important papers 

involving large amounts without reading them?
A. It depends upon circumstances surrounding the sign-

ing* o f those documents.
Q. I ask you if that was your custom to sign such paper= 

without reading them?
A. My custom is controlled by the circumstances.

30 Q. That is, if you have your attorney presen t, who has 
had charge of the matter, engineering it for you , you sign 
such papers as are presented to you in his presen ce , without 
reading them?

A. Yes, sir; I have done that a number of times.
Q. And in this case you signed this paper without rea 

ing it because of the fact that Mr. Beldon, your counsel, was 
present ?
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A. I presume’ that follows the other reason that I stated.
Q. You knew Mr. Beldon was to prepare all of the papers 

for you ?
A. Yes, sir.
Q. Or that were necessary in this-transaction ?
A. Yes, sir.
Q. Including the deed, this bond and mortgage, and the 

bill of sale ?
A. Yes, sir.
Q. You also knew that Mr: Beldon had drawn the orig-

inal agreement between the parties to this matter?
A. The first agreement; yes.
Q. And the various other agreements were submitted to 

him as they were drawn, were they not?
A. I believe they were; Mr. Henderson could testify more 

■particularly upon that point.
Q. Are you positive you have never seen this mortgage 

before the afternoon of September 20?
A. I am positive.
Q. The objection that you have to the mortgage, as I un-

derstand is, that it includes in the property covered by the 
mortgage, goods manufactured and goods in the process of 
manufacture? Tgl

A. Yes, sir.
Q. In all other respects the mortgage is right as you un-

derstand it ?
A. I believe so.
Q. How do you fix September 5th or 6th as the time when 

you were at Mr. Henderson’s office with the gentlemen you 
have named?

A. That is the date that appears in the agreement of Au-
gust 14, as the date on which the transfer should take place.

Q- Now, the agreement of August 14 had been practi- 
, y se* aside by mutual consent before the day arrived for 
its consummation, hadn’t it ?

A. I think we understood that it would not go through; 
ut we met for that purpose all the same.

10

20

30
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Q. Did you meet for the purpose of carrying out the 
agreement or for the purpose of negotiating a new> agree-
ment ?

A. I don’t know ; we were there by appointment on the 
day specified in the agreement.

Q. Did Mr. Beldon bring in papers there that day?
A. I didn’t see any. .
Q. What papers, if any, were produced at that meeting, 

or talked over?
IO A. I don’t think there was any talk about any papers there 

at all— in fact, the only papers that I can remember was the 
agreement itself.

Q. That is the agreement that has been offered in this 
case, styled the agreement of August 14?

A. Yes, sir.
Q. Was a new agreement entered into on that day?
A. No ; I think the whole deal went off on that day.
Q. I understand Mr. Anderson was not present—that is, 

Mr. Abraham Anderson, the complainant?
20 A. No, sir.

By the Vice Chancellor :

Q. In what sense did it go off— in the sense that it was 
absolutely abandoned, or only the terms and arrangement 
which had theretofore been contemplated went off, with the 
understanding that a new deal was to be proposed and con-
sidered. Was there an entire abandonment of the whole 
transaction ?

30 A. That was my conception of it.
Q. On the 6th of September?
A. Yes, sir.

Further cross.

Q. That is to say that, notwithstanding the fact that two 
agreements had been signed by you and Mr. Abraham An
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derson on the 14th of August, those two agreements, by mu-
tual consent, were abandoned or annulled, were they not ?

A. Whether or not by mutual consent, I can’t say. (The 
balance of the answer was ordered stricken out by the Vice 
Chancellor.) *

Q. And after those two agreements of August 14 were 
abandoned or annulled, there was a- second agreement em-
bodying the features of both of the agreements of August 
14, signed on the 13th of September, was there not? _

A. Yes, sir. t - :* %  ̂ »■ , IQ
Q. Called the second agreement in this case?
A. Yes.
Q. And by mutual consent that agreement was also aban-

doned or annulled prior to the agreement in question, that 
of the 20th of September ?

A. Yes, sir.
Q. What time in the afternoon of September 20 did you 

reach Mr. Harned’s office?
A. The appointment was for two o ’clock ; I think we were 

there on time.
■ a , * 2 0y. Are you clear about that ?
A. Yes, sir.
Q. Then you will positively say that you were there at 2 

o’clock ?
A. Yes, sir.
Q. Who was there when you reached the office?
A. Mr. Abraham Anderson, Mr. V. S. Anderson, Mr. R.
• Anderson, Mr. Harned; Mr. Henderson went with me.
Q- Was Mr. Beldon there?
A. No, sir.
Q. How soon did Mr. Beldon come in?

■ Mr. Henderson went after him, and he came back; I
°nt know; probably 10 or 15 minutes; may not be as long 

as that.

. 9  ^ °w soon after you reached Mr. Harned’s office was 
t̂ at Mr. Henderson went after Mr. Beldon?

robablv four or five minutes; only a short time.

7 2
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Q. Had you been to Mr. Beldon’s office between the 13th 
of September and the 20th of September to discuss this mat-
ter of the transfer from one company to the other?

A. Yes; we went in there and negotiated that matter.
Q. And Mr. Beldon advised you of the progress that was 

being made from time to time, didn’t he?
A. There was more Or less conversation concerning the 

progress of the deal; the negotiations with Mr. Beldon were 
not conducted by myself.

10 Q- But when you signed the paper in question in this 
case, Exhibit C2 of the main case, what did you understand 
you were signing?

A. A  mortgage.
Q. How did you receive that information or knowledge?
A. I think I have testified that Mr. Harned took this pa-

per in his hand, the first time I saw it, it was about in that 
shape. He said this is the mortgage, laid it on the desk.

O. Is that all that was said which advised you as to the 
character of the paper that you were signing?

20 A. All to my knowledge.
Q. Were any other papers signed there that day?
A. Oh, yes.
Q. Did you sign any other papers ?.
A. I believe I did.
Q. What other papers did you sign?
A. I signed a certificate of stock, signed a bond.
Q. How many times did you sign the bond?
A. I don’t know; I can’t tell you.
Q. What else did you sign?
A. I must have signed it— no, I could not have done that; 

I am not familiar with this kind of a transfer.
Q. I am not asking you from your familiarity, but from 

your recollection.
A. I don’t know.
Q. How did ^ou know that you were signing a bond.
A. Because I saw the word “bond” printed on it.
Q. Is that all you knew about it?
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A. Yes, sir; that is what I knew about it.
Q. Nobody told you that it was a bond?
A. I don’t remember it; no.
Q. And you didn’t read it over?
A. No, sir.
Q. But Mr. Beldon was present at that time?
A. He was in the room; yes, sir.
Q. When you signed both the bond and the mortgage ?
A. That is right.
Q. Which was signed first, the bond or the mortgage ? io  
A. I can’t tell you.
0 . Which was signed first in order of time, the bond and 

mortgage made by your company, the Food Company, to the 
Preserving Company, or the deed from the Preserving Com-
pany to the Food Company?

A. I can’t tell you.
Q. In what order of time, with respect to the signing of 

these several papers, was the bill of sale for the goods manu-
factured and unmanufactured and other chattels of the Pre-
serving Company signed? 2Q

A. I can’t tell you ; I signed these documents as they were 
indicated to me.

Q. You didn’t sign the bill of sale?
A. I don’t know.

By the Vice Chancellor:

Q- Just think a moment. The bill of sale is a bill of sale 
rom the Anderson Preserving Company to the Anderson 
°od Company; can you recollect whether you signed that 

or did not; you say .you don’t know?
A. I don t recollect that document.

Further cross.

. ^ou remember as the president of the Food Company 
ceiving a complete transfer from the Preserving Company



288

of all its interests in the real estate and goods manufactured 
and other personal property?

A. Those matters were in the hands of our attorney, I 
presumed, and I trusted that the transfer would be complet-
ed in all its details.

Q. You had given to your attorney full instructions as to 
what would be done, as you understood it?

A. It was entirely in the hands of Mr. Henderson, the 
secretary of the company.

IO Q. I mean your company when I say you.
A. Yes, sir.
Q. You said that your understanding was that when you 

signed this mortgage that it was to the same purport and 
effect as the agreement and resolution of your company?

A. Yes, sir.
Q. And if it is to the same purport and effect as the agree-

ment and resolutions of your company, you have no excep-
tion to take to it, have you ?

20 Mr. Beldon : I do not think that is a fair question. That 
is simply a determination of this suit. If it is according to 
the agreement and resolution of this company, I presume 
that settles the entire matter, and that is asking him in ef-
fect whether he is willing to submit to the determination of 
the Court.

The Vice Chancellor: The question does not seem to call 
for any answer which can aid in settling the questions in 
issue. It does not make any difference whether this witness

30 makes exception to the agreement or not if it accords wit 
the obligation of the Food Company, for which he was act 
ing. That is the final result at which the Court must ar 
rive, an ascertainment whether the disputed clause was a 
mistake or a fraud, and not the intention of the parties.

If I find on the whole case that the expression in the mo 
gage of the clause, including the property now challenge . 
was in accordance with the agreement of the Food Com
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' pany, then it is quite obvious that the personal criticism 
of this witness, outside of the matter referred to, is of no 
importance. The question is not relevant and should be 
overruled.

Q. At the time you received the deed you say you also re- 
1 ceived a bill of sale for the property. I hand you Exhibit 

D8 of the main case, being the statement which was fur-
nished by Blackwood, the bookkeeper of the Preserving 
Company, with a stamped date of September 3, 1901, on it, IO 
and ask you what, according to that exhibit, the amount of 
merchandise and goods in warehouses amounted to?

Mr. Beldon: Where is that proper cross-examination?

Judge Gaskill: I suppose it would be objectionable on 
another ground; the paper is already in and speaks for it-
self.

The Vice Chancellor: That may be so, but I cannot see 20 
that it is cross-examination.

Judge Gaskill: What I want to do was to get on the rec- 
ord, independent of the exhibit, what that amounts to.

he Vice Chancellor: The proper way is to call him as 
your witness; it is not proper cross-examination.

Question withdrawn.

30
011 sa)r that your company, the Food Company, re-

vived from the Preserving Company a bill of sale for the
rsonal property of the Preserving Company. What was
e inventory value of the personal property that you thus 
3 canveyed to you by that bill of sale?
q  , ̂ °,n * know; I can’t remember.

an t you give me any idea from recollection ?
73
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A. N o ; I can’t tell you what was the value o f  that bill of 
sale. I know the value of the items on our books.

Q. Can you tell me from recollection how much of the 
property covered by that bill of sale represented merchan 
dise and unmanufactured goods and goods in the ware-
house ?

A. N o ; I do not.
Q. It was in the neighborhood of $100,000?
A. I presume so.

10 ' "•
Re-direct.

Q. You stated on cross-examination that you deemed that 
there was an abandonment of negotiations on the 5th or 6th 
of September, when the meeting took place at Mr. Hender-
son’s office. Can you state why you deemed there was such 
an abandonment?

Judge Gaskill: I object to that; it seems to me that now, 
_ by introducing that, it will necessarily call for testimony on 

our side as to the reason why these different agreements 
were abandoned and set aside and will not aid us on the 
main issue.

The Vice Chancellor: I cannot see wherein the reasons 
why, unless they were expressed, are important. The fact 
that there was an abandonment is shown, and the agree-
ments which had been past were abandoned. I think the 
question is not relevant.

Q. That is all.
3°

David  A. Hender so n, having previously been sworn, re-
called on the part of the complainant in the cross bill ( e 
fendant in the main bill).

Direct examination.
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By Mr. Woodhull:

Q. I show you a paper purporting to be a certificate of 
stock No. 52 of the Anderson Preserving Company, and ask 
you how that came into your possession ?

A. It was handed to me by Mr. Anderson on the day of 
our transfer, September 20, 1901.

[The certificate is dated the 14th day of September, 1901, 
and is No. 52, for 2250 shares; is signed Abraham Ander- 10 
son, V. S. Anderson, treasurer, with the seal of the Ander-
son Preserving Company attached. On the back is an ex-
ecuted power of attorney, dated September 20, 180— ; sign-
ed A. Anderson and David A. Henderson; the grantee, &c., 
being in blank.]

[Offered and marked Cross Bill Exhibit C6.]

A. The execution of the original document is dated Sep- 20 
tember 14.

Q- At the time you made your original protest to Mr. 
named, at his office, as to the inclusion of the goods manu -
factured, &c., in this mortgage, state whether there was any-
thing said by you by way of protest as to the effect of such 
provision on the insurance of the goods?

A. Yes, sir; I protested in very loud terms to Mr. Harned 
in the presence of Mr. Anderson, and told him the inclusion 
°f that in the mortgage should not have been and would 
menace the insurance on the plant; there was no insurance 30 
company in the State of New Jersey, that has regular license, 
would care to insure property that had a chattel mortgage;
't is absolutely prohibited by the insurance contracts of the 
Btate of New Jersey.

.v- Had you knowledge o f such provision in any policies 
at ^me you executed this mortgage ?

A- I certainly had.
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O. At the time of the execution of the mortgage, will you 
state whether you or any one made any protest. Was there 
any controversy about the form of the papers?

A. No, sir.
Q. After this original protest to Mr. Harned and the com-

plainant, did you or not see your attorney?
A. Yes, sir; I went immediately to him.
Q. What did you do, if anything ?
A. I asked him about it and he told me— 

io
Objected to.

The Vice Chancellor: You consulted him on the question.

Q. What did you do?
A. Then we made an appointment to go to the Register 

of Deeds office later in the day to see whether it was correct, 
as Mr. Harned said relative to the inclusion in the mortgage, 
o f the chattel end of it, and we there discovered that it was 

20 rorrect-
Q. You examined the register of this mortgage?
A. Yes, sir.
Q. And found this clause included?
A. Yes, sir; that was about October io, 1901; and I pro-

tested to Mr. Harned after that several times, at the office 
and on the street, and then we wrote letters to Mr. Ander-
son.

Judge Gaskill: I think that has all been gone into.

30 • • aQ. You remember a meeting at your office during tne
progress of these negotiations attended by Mr. H arned and 
not by Mr. Anderson, the result of which was that it ap-
peared that an end had been reached in the negotiations.

A. Yes, sir; I remember such a meeting.
Q. State, if you can, for how long a time it had been un-

derstood the contract of August 14 would not be carried out.
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A. About two or three days previous to that time, upon 
the discovery by us—

Objected to.

0 . Will you state, if you can, whether there were any 
other papers prepared before that meeting in your office 
looking to further agreements ?

A. We were negotiating more or less to see if we could 
not modify the agreement of August 14, and my impression 
is Mr. Beldon was then framing other agreements, so as to 
give it according to our idea.

Objected to as not responsive.

The Vice Chancellor: I do not understand that the an-
swer is outside of the question.

A. And we were present at our office at that time, but it 
was not agreeable to Mr. Harned’s idea. So Mr. Beldon 
said he saw there was no further use for him and he went 20 
away, supposing, I presume, that we might take it up later.

Q. When was this?
A. September 5 or 6 .

Q- Those agreements that you have just mentioned, were 
they executed at that meeting?

A. No, sir; Mr. Abraham Anderson was not there.
Q- State, please, whether or not Mr. Beldon produced at 

that meeting, at the 5th or 6th, any deed or bond and mort-
gage? _ ,

A- No, sir.
30

Cross-examination.

% Judge Gaskill:

Q- Then Mr. Beldon prepared agreements which were not 
executed ?

A. Yes, sir.

74
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Q. And he was to prepare agreements, as you say, in ac- 
cordance with your ideas ?

A .  Yes, sir; according to our thought o f getting the I 
transaction through.

Q . And with respect to the agreements that were subse- I 
quently signed— that is, signed after September 5th or 6th, I 
they were submitted to Mr. Beldon?

A. Yes, sir.
Q . And signed after he had gone over them and under- I 

10 stood what your ideas were?
A. Yes, sir; correct.
Q. And Mr. Beldon also understood what your ideas I 

were at the time you met in Mr. Harned’s office for a final I 
consummation of this matter, on September 20?

Mr. Beldon: I do not think this gentleman can speak as I 
to my understanding.

The Vice Chancellor: Yes; the frame of the question is I 
improper. What was said between this gentleman and Mr. I  

20 Beldon, indicating knowledge of any transaction subse- I 
quently carried out, I think, is admissible; but not what Mr. I 
Beldon understood. The question is overruled because the 
framing is objectionable.

Q . You directed Mr. Beldon to prepare final papers for 
execution in this matter?

A. I did according to the agreements.
Q. And with these agreements Mr. Beldon was familiar, 

by reason of his having gone over them with you and par- 
30 ticipating in these negotiations with you and for you?

A .  He hadn’t gone over any of the papers in the case other 
than the agreement with me.

Q. That is what I mean.
A. I testified to that before two or three times.
Q. In addition to going over the agreements with you, 

say that he was familiar with and took part in all these neg 
tiations ?
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A. I should think he would be familiar with the agree-
ments—at least, up to the time the papers were prepared.

Q. And he took part in all those negotiations?
A. Not in all, but in a great many of them.
Q. There were a great many meetings other than the 

meeting when these four papers wrere signed ?
A. Yes, sir.
Q. There were a number of occasions when you and Mr. 

Beldon went to Mr. Abraham Anderson’s house while he 
was ill—before he went to California? 10

A. We went there once to my knowledge, and possibly a 
second time.

0 . You and Mr. Beldon, together?
A. Yes, sir; and Mr. Cox.
Q. The protest that you make is, as I understand it, that 

this mortgage includes in it the stock manufactured and un-
manufactured or in the process of manufacture?

A. That is correct.
Q. And in all other particulars the mortgage is correct, 

as I understand it ? 20
A. Well, I should think it would be.
Q. Was there more than one meeting at your office?
A. With whom ?
Q. With the parties ?
A. No; not altogether.
Q. Well, with any other parties?
A. I think off and on Mr. Cox stopped in with me quite 

frequently—  .
Q- I don’t refer so much to conferences between you and 

>our associates as I do to conferences between you and the ~0 
other parties, or any of them.

A. There was no designated meeting other than that time,
eptember 5th or 6th, when we arranged to meet at that 

time.

Q- didn’t you and Mr. Harned have several conferences?
A. He came in there; I was up to see him off and on, the 

same likewise with Mr. Beldon, and likewise Mr. Ander-
Son T• io say as to the particular time, it is hard to say.
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Re-direct.

Q. Did Mr. Beldon visit Mr. Abraham Anderson with 
you after Mr. Harned was introduced into the negotiations?

A. No, sir.
Q. After Mr. Harned’s introduction into the negotiations, 

did Mr. Beldon meet with you and the other parties in the 
actual negotiations, out of which the agreement grew?

A. Other than with us, looking after our interest, 
io  Q. Who is us?

A. It is Mr. Cox and myself.

Re-cross.

Q. Don’t you recollect Mr. Anderson meeting Mr. Har-
ned at Mr. Abraham Anderson’s house on one occasion when 
Mr. Beldon accompanied you?

A. No, sir; Mr. Cox was there.
Q. You and Mr. Cox?

20 A. Yes, sir.
.Q. Mr. Beldon was not present?
A. No.
Q. On one occasion with Mr. Harned ?
A. No, sir.

[Complainants in cross bill offer in evidence the deed 
made by the Anderson Preserving Company to the Ander-
son Food Company and heretofore marked for identifica-
tion Cross Bill Kxhibit D2, and the same is now marked 

3°  Cross Bill Exhibit C7.]

[Also offered in evidence the bill of sale heretofore mark-
ed for identification Cross Bill Exhibit Di, and the same is 
now marked Exhibit C8.]

Complainants in cross bill rest.
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Jo hn F. H a r n e d , sworn on the part of the defendant in 
the cross bill (complainant in the original bill).

Direct examination.

By Judge Gaskill:

Q. You are an attorney-at-law and a member of the Bar 
of the State of New Jersey?

A. Yes, sir.
Q. And you have been practicing your profession in the io  

citv of Camden for a number of years past ?
A. Yes, sir.
Q. Are you the John F. Harned, or the Mr. Harned, that 

has been referred to in these proceedings ?
A. I believe I am.
Q. In the negotiations between the parties to this con-

troversy did you represent the Anderson Preserving Com-
pany and Mr. Abraham Anderson ?

A. I represented Mr. Abraham Anderson, and incidentally 
the Preserving Company. 20

Q. Were you called into this matter to assist, or to take 
part, at what stage ?

A. Well, just before the execution of the first agreement.
Q- Had the agreements offered in this case, dated August 

r4> been executed at that time ?
A. They had not.
Q- Had they been drawn ?

I don t think the first agreement had ever been drawn ;
°t er agreements had been, but the agreement that was sign- 
6 0 T*e a T̂eemen*’  ̂ don’t think it had been drawn. 30 

ât *s to say, when you were brought into the matter
ere were certain written papers purporting to embody the 
r̂eement between the parties in existence?
A. There were.

l̂e-v were discarded and these agreements of Au- 
drawn and executed after your employment? 

think that is the situation.
75
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Q. Who drew these agreements of August 14, if you 
know ?

A. Let me see the agreement.
Q. Agreement handed to witness.
A. I don’t know who drew that agreement.
Q. Did you draw them?
A. I think it is likely I had some part in them; but I don't 

think I directed the writing .of that agreement.
Q. Those agreements of August 14 were set aside and a 

IO new agreement was entered into on September 13, I think.
A. Yes, sir.
Q. And that in turn was set aside and a new agreement— 

an agreement under which the papers were executed, now in 
controversy, dated September 20, was made?

A. That is right.
Q. Who drew the agreement of September 20, if you re-

call?
A. I dictated it to my stenographer and it was written in 

my office.
2Q Q. Following what language ?

A. Following in part the language in the first agreement, 
and suggestions that were made from time to time by both 
parties as we went along.

Q. So far as that part of the agreement is concerned, 
which afifects the matter in controversy—that is to say, this 
mortgage, and the character of the mortgage, is that original 
work on your part, or is that a copy from the first agree-
ment?

A. That is copied from the first paper that was handed to 
me. I had nothing to do with framing the language of that 
section. I adopted it, however.

Q. I hand you the agreement of September 20, and call 
your attention to the fact that the word twenty is written 
over an erasure on the’top of that page; who wrote that.

A. I did.
O. The word twenty is in your handwriting ?
A. Yes, sir.
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Q. What word is erased to give room for that ?
A, Nineteenth, I think.
Q. The word nineteenth ?
A. Yes, sir.
Q. I notice that this paper (referring to-the agreement of 

September 20), as originally drawn, provided for the carry-
ing out of this agreement on the 19th day of September?

A. It does. ::
Q. Will you explain how a paper dated September 20 

could provide for the execution of papers in furtherance of 10 
it, on September 19?

A. The paper was originally drawn several days before, 
with the intention of carrying it out on the 19th. Some 
other little hitches occurred in the matter, and it was not 
actually signed until the 20th, and it was executed on the 
20th; and the date the 19th, on the day in which it was to 
be carried out, was simply allowed to remain in there by 
oversight. I want to make a correction in my former testi-
mony. The last agreement was not written in my office.

Q- That is, the agreement of September 20?’ 2o
A. Yes, sir. I remember that an agreement substantially 

the same was written in my office ; but the agreement of Sep-
tember 20 was not written in my office. -

Q- Cross Bill Exhibit C3 you refer to?
A. Yes, sir. ,
Q- I hand you the one of September 13, and ask you 

whether or not that was the one that was dictated in your 
office? '■

• Yes; that was dictated in my office and 
* ere on my typewriting machine.

was written

(Showing witness another paper.)
30

‘ ‘ he one dated September 13 was written in my office.
What time of the day, of the 20th of September, was 

e agreement in question signed by the respective parties? 
- I don t think the parties were together when they 
§Ted it. I ain t sure what part of the day it was.
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Q. Do you know anything about the signing?
A. I am not certain just when it was signed; my impres-

sion is that it was signed by Mr. Abraham Anderson.

Judge Pancoast: He didn’t ask you that.

Q. I note you witnessed the signature of Abraham  An-
derson and Mr. Henderson witnessed the signature o f John
T. Cox in the agreement of September 20, Cross Bill Ex-
hibit C 3; were those two signatures made at the same time, 

10 and both in your presence ?
A. I think they were.
O. Do you know what time of the day, as near as you can 

recollect, those signatures were appended to that paper, the 
agreement of September 20?

A .  If they were signed together it must have been after 
2 o ’clock in the afternoon.

Q. How long before the other papers consummating that 
agreement were executed and delivered?

A . The execution of the transaction began at 2 0 clock in 
20 the afternoon of that day-

O. Then was there any interval, and if so, how long be-
tween the execution of this agreement of September 20 anu 
the execution and delivery of the deed, the bond and mort-
gage and the bill of sale?

A. My impression is that they were simultaneous.
Q. Please state the number of interviews, as near as you 

can, that you had, either alone, representing Mr. Anderson, 
of the Preserving Company, or with Mr. A n d e r so n  or his 
son, Voorhees Anderson, with the other parties, those rep- 

2o resenting the Food Company, Mr. Cox or Mr. Henderson 
or Mr. Beldon, or all of them?

A. I don’t recollect but one interview with Mr. Abraham 
Anderson at which any of the other parties were present.

Q. Where was that?
A. At Mr. Anderson’s house.
Q. What was Mr. Anderson’s condition at that time, 

to health?
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A. He had been quite under the weather and was improv-
ing, getting better at that time.

Q. Who was present at Mr. Anderson’s house?
A. Mr. Henderson and Mr. Cox.
Q. What other interviews did you have with these gen-

tlemen, or any of them, or their representatives?
A. Numerous; I should say at least two dozen.
0 . And where were those different interviews?
A. Those interviews were, I think, entirely at either Mr. 

Henderson's office or my own. Sometimes I would go and IO 
see him, sometimes I would met Mr. Cox there, sometimes 
Mr. Henderson would come to see me.

Q. Were there any conferences at Mr. Beldon’s office?
A. I don’t remember ever being at a conference at Mr. 

Beldon’s office.
Q. That is, with Mr. Henderson and Mr. Cox?
A. With Mr. Henderson and Mr. Cox. I remember upon 

one occasion meeting Mr. Henderson there, if you call that 
a conference. I didn’t go there by any appointment; didn’t 
go there for the purpose of consulting him, and so I didn’t 2o 
consider it a conference.

Q. Did you, as the attorney of Mr! Anderson, meet with 
Mr. Beldon, the attorney of the other parties, at any time ?

A. I did on several occasions.
Q. Where were those interviews or conferences ?
A. Principally at Mr. Beldon’s office. I think he came in 

o see me once or twice. I remember several times going 
to see him.

Q. After the final arrangement had been made between 
t se parties, which resulted in the agreement of September 
20, did you understand from the parties who was to prepare
le papers necessary to carry out that agreement?
A. Yes.
Q- Who was to do that ?
A. Mr. Beldon.
Q- And what papers were to be prepared ?

deed v  necessaiT Papers to carry out the settlement— a 
C ’ a ^  sa ê> a bond and mortgage, some resolutions

30
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of the Food Company authorizing the execution o f  the pa-
pers, other matters of detail that I don’t remember.

Q. Any resolutions by the Preserving Company authoriz-
ing the sale on their part ?

A. Yes.
Q. I hand you the minute book, styled on the back “ Rec-

ord,” and handed me by counsel on the other side as the 
minute book of the Anderson Preserving Company, and 
call your attention to some typewriting papers pasted in the 

IO book between pages 166 and 167, and ask you if they are the 
papers which you thus prepared for the Preserving Company 
in order to carry out this transaction?

A. Yes; I prepared these resolutions.
Q. And were they shown to.Mr. Beldon?
A. They were not.
Q. Was he consulted with reference to them?
A. He was not.
Q. Were those resolutions prepared pursuant to any 

arrangement or conference between you and Mr. Beldon as 
2q  one of the necessary steps?

A. I don’t know that it was ever suggested between us 
that the resolutions should be prepared; I don't remember 
any such suggestion.

Judge Gaskill: I want those resolutions now marked for 
identification, and later I will offer them.

[Typewritten and manuscript corrected cop y  o f  resolu-
tions signed by John T. Cox and other stockholders of the 

30 Anderson Preserving Company; witnessed by David A. 
Henderson, offered and marked Cross Bill E xhibit D3.]

The resolutions are as follows:
“ We, the undersigned, all of the stockholders of the An-

derson Preserving Company, do hereby agree and consent 
to a sale by the Anderson Preserving Company of all its 
personal property and real estate, buildings, improvements,
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good will, stock, fixtures, machinery and assets to the An-
derson Food Company for the sum of two hundred and fifty 
thousand dollars, and to receive back in part payment there-
for a purchase money mortgage of one hundred thousand 
dollars upon the Anderson Food Company assuming all the 
indebtedness and obligations of the Anderson Preserving 
Company.

“JOHN T. COX,
“ V. S. ANDERSON,
“ A. ANDERSON, IO
“ L. W. GOLDY,
“ R. L. ANDERSON.

And do agree’ crossed out before signing.

’ “ Witness, D a v i d  A. H e n d e r s o n .”

fThe other resolution is a resolution without signature of 
the Anderson Preserving Company annexed to the first, and 
both fastened in the minute book of Preserving Company, 2,0 
on page 166.] - I

Cross Bill Exhibit D4 as as follows: “ Resolved, that this 
company sell to the Anderson Food Company all its per-
sonal property and real estate, buildings, improvements, 
good will, fixtures, machinery and assets for the sum or 
price of two hundred and fifty thousand dollars. One hun- 
red thousand dollars of which is to be paid by a purchase 

money mortgage upon the property above sold; one thou- 
san m cash and one hundred and forty-nine thousand dol- 30 
th S/\n Ŝ °Ck ■̂■n(̂ erson Food Company’s at par, upon

, ”<jerson Food Company assuming all the indebtedness 
nations of the Anderson Preserving Company, 

ar . es°Fed, that the officers of this company be and they 
(̂ recte  ̂ *° carry out the terms of this resolution.

And CS0 V( ̂  t*lat t l̂e mortg'age of $100,000 made by the 
rson I ood Company to the Anderson Preserving Com-
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pany, when executed, be assigned to Abraham Anderson, in 
payment to him for 1,000 shares of the capital stock o f this 
company by him held and surrendered.”

Judge Gaskill: I offer them in evidence subject to cross- 
examination.

Objected to as immaterial.

IO Judge Gaskill: My point is, in the first place, it shows the 
intention of the parties, and in the second place it binds the 
defendants in the main bill, and the complainant in the cross 
bill, by actual knowledge as to what the mortgage was to be; 
that it was to be a purchase money mortgage on the prop-
erty, because John T. Cox is one of the stockholders who 
signed that consent; and in the third place, I submit that it 
is part of their title to this property, and that they, in taking 
the deed for the property, necessarily looked to the resolu 
tions of the board of directors authorizing the conveyance;

20 and that it is a necessary link in their title, and on all those 
grounds it is admissible. I am free to admit that I have not 
yet called the secretary and proved that they were adopted.

The Vice Chancellor: They are not challenging the form 
of the proof; they deny its relevancy.

Judge Gaskill: I propose to connect it later. And an 
other thought, when we first commenced taking testimony 
it was conceded that some of the matters which counsel

30 thought would have important bearing upon the case, an 1 
which they would want to use, not only before your Honor 
and in the higher Court, if it was taken there, ought to come 
in, and I would like for that reason to have these resolutions 

appear upon the record in this case.

The Vice Chancellor: Go on, and I will pass on them 
later.
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Q. With this understanding on your part, that Mr. Bel- 
don was to draw these papers, consummating the agreement 
of September 20, state whether or not, before the papers 
were executed, and shortly before, you saw Mr. Beldon with 
respect to the form and effect of any of the papers, and if so, 
what took place between you, and when ?

A. This matter had been dragging along for some weeks 
previous to the final settlement, and both sides were uncer-
tain as to whether the matter was to go through or not. Two 
or three days—at the most three days— before the matter IO 
went through, I went over and saw Mr. Beldon— his office 
is right across the street from mine-—and told him, in my 
judgment, it looked very much as if the parties were going 
to get together and the transaction consummated, and I ask-
ed him whether he had drawn the papers.

Q. When was this, did you say ?
A. At the most three days before ; I can’t say whether it 

was the second or third day before. He called his clerk and 
got the papers out, and then commenced to explain to me the 
description of the real estate mentioned in the mortgage. It 2o 
seemed that the title that the Anderson Preserving Company 
held came by several titles, and he had had a little map of it 
made, and consolidated it in one description, and he explain-
ed that to me. And then we took up the subject of insert-
ing in the mortgage a description of the personal property, 
told him that I understood that under a fair interpretation 
the intention of the parties’ it was to cover the property 

at was being sold ; that it was necessary, to give any valid-
ly to the mortgage, it would necessarily have to be a pur- 
c ase money mortgage, as no money was passing between
rt ât̂ eS’ °n^  ProP-erty> and that it should cover the prop- 

t at was actually being transferred. He agreed with 
n understood that to be the intention of «the

wh h land Câ  a stenographer, picked up the bill of sale,
bilM e^ ad ot^er PaPers> and read from the
of .I  ^  6 a description ° f  the personal property in the bill 

’ ar*d Erected that that be inserted in the mortgage.
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He then said that a mortgage of that kind w ould  interfere 
with the management of the business unless they were au-
thorized in some way to dispose of it. I said that seems 
reasonable, and then he added the form authorizin g  the dis-
posal of the property in the ordinary course of business, re-
marking at the time that he had some kind of a form  of his 
own that he used in those cases.

Q. Was the mortgage finished in your presence?
A. It was not.
Q. Can you tell by looking at the second p age  o f  the mort-

gage offered in this case, Exhibit C2 of the m ain case, how 
much had been done, or what part was done, at the time you 
saw it before this conversation?

A. Down to the end of the description of the real estate; 
and if I remember right, some of the other filled in ; he just 
had the skeleton part, the description and the names 01 the 
parties and the time it was to run, and all m atters o f  detail 
at that time were not in it.

Q. Was the date in it at that time when y ou  saw it?
A. I could not say.
Q . The word twentieth, in the date o f  twentieth o f  Sep-

tember is written in?
A. That is written in in handwriting.
Q. Was that part of the mortgage which n ow  appears on 

the second page, commencing with the words, “ and also all 
movable machinery, machines, tools, kettles, &c.,” and end-
ing with that page, in the mortgage at that time?

A. It was not.
Q. After you left Mr. Beldon’s office, please state when 

you next saw this mortgage?
A. At that time I told Mr. Beldon that I th o u g h t the mat-

ter would be settled the next day. We all of us had some 
misgivings, and the next morning I went over and told nr1 
that I still believed the matter would go th r o u g h , and t 
parties had agreed to meet at 2  o ’clock in the afternoon, an 
I then asked him whether he had inserted in the mortgage 
the clause to which I referred.
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Q. Relative to the personal property?
A. Yes, sir; and he called for the mortgage again to see 

whether it was there, to see whether his instructions were 
called out; and Mr. Henderson was there in the office and he 
turned to Mr. Henderson and said, “ By the way, Mr. Hen-
derson, here is something Mr. Harned has suggested should 
go in this mortgage,” and he read that clause to him in the 
office, and Mr. Henderson very politely bowed that it was all 
right, and I left.

Q. That was in Mr. Beldon’s office?
A. Yes, sir; on the morning of the execution of the mort-

gage; and I left the papers with Mr. Beldon at that time.
Q. Do you recall how the papers got to your office on the 

afternoon of the twentieth ?
A. I do not. My impression is that Mr. Beldon came to 

my office about a quarter to two and brought those papers 
with him and went away; because I remember very distinct-
ly, before all the parties arrived, that I compared the de-
scription in the mortgage with the description in the deed 
with my typewriter, and I could not have done that unless 
the papers were there at the time.

Q- Now, Mr. Harned, please state the occurrences from 
the time that the several parties reached your office that 
afternoon of September 20?

A. The parties arrived by appointment about 2 o ’clock. 
The papers in the meantime had gotten there in some way. 
We commenced a discussion of the matter, and Mr. Hender-
son remarked that Mr. Beldon was not there, and he went 
after him, and in a few minutes they appeared ; in examining 
1 0 papers I had discovered that there was no affidavit of 
consideration on the chattel mortgage, and I suggested to

r- Beldon that it would be necessary to put an affidavit on 
1 to make the chattel mortgage valid, and he acquiesced in

at> ar*d I called in my typewriter and she sat at the desk in 
front of me.

Q- Who was present at that time ?

10

20

30
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A. Mr. Cox and Mr. Henderson sat to my left, and Mr. 
Voorhees Anderson to my right, and Mr. Robert Anderson, 
I think, was to my left.

Q, Where was Mr. Beldon?
A. Right in front—kind of walking around in the room; 

the typewriter came in and I dictated loud enough to every-
body in the room to hear the affidavit which now' appears 
upon the chattel mortgage.

Q. The affidavit of consideration ?
IO A. The affidavit of consideration.

Q. I show you a mortgage and ask you if the typewritten 
paper, being an affidavit, pasted on the last page thereof and 
signed by yourself as Master in Chancery of New Jersey, 
is the affidavit in question ?

A. That is the affidavit in question. The typewriter then 
retired to the front office, wrote the affidavit on the type-
writing machine and brought it in. I went over it—whether 
aloud or— I don’t remember— to see that it was as dictated, 
and started to affix it to the top of the last page of the mort- 

20 when Mr. Henderson came out and very kindly sug-
gested that he thought he could do that his way, and he took 
hold of it and pasted it the way it now is. I said Mr. Hen-
derson ; I meant Mr. Beldon.

Q. How large is your office in which this transaction took 
place?

A. A big office, good size office; it is 18 by 30.
Q. Where is your table?
A. In the rear end of the office.
Q. Is it a table or desk?
A. It is a large flat desk, table.
Q. Standing against the wall or out from the wall.
A. Out from the wall.
Q. Were all of the parties within hearing distance at the 

time you dictated this affidavit?
A. Every one of them, beyond a question.
Q. Now, then, after that was done, please state what took 

place?
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A. We then proceeded to execute the papers. O f course, 
during all this time there was more or less conversation go-
ing on. I gathered all the papers together and proceeded to 
execute them in the order in which they would naturally 
come. I first took up the deed from the Anderson Preserv-
ing Company to the Anderson Food Company, and stated to 
the parties that it was a deed for the property in question.
They executed that. Then I took up the bill o f sale and said 
that was a bill of sale for the personal property about to be 
transferred from Preserving Company to the Food Com- IO 
pany ; and that was executed. Then I took up the bond and 
mortgage and said that it was a purchase money bond and 
mortgage upon the real estate and personal property that 
had just been transferred by the Preserving Company to the 
Food Company ; and that was executed. I didn’t read any 
of the paper aloud.

Q. This mortgage in question, as executed by the corpora-
tion, and the affidavit of the secretary, David A. Henderson, 
appears to be taken before John F. Harned, M. C. C. of N.
J- ; is that yourself ?

A. Yes, sir. 20
Q- Is that your signature ?
A. That is.
Q. Did you take Mr. Henderson’s affidavit to the facts 

stated above his signature ?
A. I did.
Q- And did he swear that the contents of that affidavit 

were true ?
A. He did.
Q- Do you remember whether or not Mr. Henderson 

seemed to be delighted with the consummation of this deal 
there that afternoon?

• I thought he seemed to be very much pleased ; that is, 
lls natural disposition—

bridge Pancoast: Is that relevant or competent? They 
roug t that out on cross-examination, asked Mr. Hender-

78
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son about that on cross-examination- Certainly it is an im-
material matter.

Judge Gaskill: I will not press it if objection is made.

The Vice Chancellor: There is no question on either side 
that at the time when the transaction was concluded in Mr. 
Harned’s office both parties were satisfied. I think it is sur-
plusage.

10 (Question withdrawn.)

Q. You are the solicitor who filed the original bill in this 
case ?

A. Yes, sir.
Q. Is there anything within your knowledge pertinent to 

this issue that is legal and competent for you-to speak about 
that I haven’t asked you about?

Judge Pancoast: I object to his acting as counsel and
20 witness, both.

The Vice Chancellor: That is not a proper question.

Judge Gaskill: That is withdrawn.

Q. Is there any other fact in .connection with the consum-
mating of this matter that you can recall as to which you 
have not testified?

30 Objected to.

The Vice Chancellor: I think counsel must put questions 
which may be the subject matter of objection. I cannot see 
how a consultation between counsel and the w itness on the 
stand is proper.

Judge Gaskill: I don’t remember anything.
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A. I didn’t finish the last answer. I was asked to state 
what took place, and I got as far as the execution of the 
mortgage. After the mortgage was executed I immediately, 
and while all of the parties were present, handed it to my 
derk, with instructions to take it to the Register of Deeds 
and have it recorded as a real and chattel mortgage.

Q. Did you give those directions in the presence of the 
parties ?

A. They certainly were there; whether they heard them 
or not, I don’t know; but the directions were given to the IO 
young man and were carried out. That happened at about 
four o’clock, so that the whole matter occurred between two 
and four o’clock.

Cross-examination.

By Judge Pancoast:

Q. Did you mean to say that no money passed, no pur-
chase money passed, between the parties ? 2o

A. No, I didn’t say no purchase money passed between 
the parties; I said no purchase money passed between the 
Anderson Food Company and the Anderson Preserving 
Company, and therefore there was no consideration for the 
mortgage other than the purchase money.

Q- There was a certified check given for cash, was there 
not, to Mr. Anderson ?

A- Yes; Mr. Cox gave Mr. Anderson a certified check for 
sonm $50,000.

Q. Fifty odd thousand dollars?
A. Yes, sir. 3

By the Vice Chancellor:

Q- That had nothing to do with the mortgage money ?
• Bio, not at all; that was the cash in payment of the 

s 0c of the Anderson Preserving Company.
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The Vice Chancellor: I did not understand that there was 
no money passed between the parties, but only that the mon-
gage was not given and did not stand for any money con-
sideration passing between the parties, but for property pass-
ing between them.

Q. That is all.

i o  A b r a h a m  A n d e r s o n , sworn for defendant in the cross 
bill.

Direct examination.

By Judge Gaskill:

Q. You are the complainant in the original bill and de-
fendant in the cross bill, are you not?

A. Yes, sir.
20 Q. And you are the Abraham Anderson referred to in the 

four agreements referred to by the other side?
A. Yes, sir; I am.
Q. Without giving us any of the details preceding the last 

agreement, who consulted you, if any one, from time to time 
with respect to this transfer?

A. Mr. Henderson—him and Mr. Cox together.
Q. Who first approached you— what was the very incep-

tion of the matter; who presented it ?
A. Mr. Henderson was the first, I think, to approach me.

30 Q- Where were you at that time?
A. I think I was in my house.
Q. What was your condition of health at that time?
A. It was not in very good condition, and has not been 

this last five or six years.
Q. Did Mr. Henderson come to your house more than 

once ?
A. Yes; a number of times.
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Q. Was he at any time accompanied by anybody?
A. Yes.
Q. Who?
A, With Mr. Beldon, Mr. Cox, and I think once or twice 

with Mr. Harned.
Q. Was Mr. Beldon there more than once as you recall ?
A. I think he was more than once.
Q. Did Mr. Beldon bring any papers there for you to 

sign?
A. Yes; he brought an agreement there for me to sign, IO 

and as he was going over the river he brought it there for 
me to sign about eleven o ’clock in the morning.

Q. Was that before or after the first of these agreements, 
that of August 14, was executed ?

A. I think before.
Q. Was the paper which he brought you at that time 

afterwards signed ?
A. No, sir. .
Q. When did you bring counsel into this matter as di-

rectly representing yourself ?
A. At that time.
Q. Whom did you employ?
A. I employed Mr. Harned,
Q- John F. Harned?
A. Yes, sir.
Q- And he acted for you throughout this transaction, did 

he?
A. Yes, sir.
Q- I want to omit the details of these various agreements 

an ŵ y tlley were set aside, and come down to this agree- 
rnent of September 20, the one that was finally executed.  ̂ *

en did you learn that that agreement was to be carried 
°ut, and how ?

• On the 19th, it was to be carried out, of September, 
n it was carried out on the 20th.

• When did you learn that it was to be carried out? ,
°me days previous; I don’t know just how long.

79
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Q. Did you have any conversation with any one with re-
spect to the character of the mortgage that was to be given 
to you, and if so, with whom ?

A. With Mr. Beldon. Mr. Henderson was at my house 
— I don’t know whether Mr. Cox was present or not ; but 
I asked the question whether a chattel mortgage and a real 
estate mortgage would be made in one or separate. Mr. 
Beldon replied that a mortgage of that sort was usually made 
in one.

IO Q. Had you any intention at any time to accept anything 
else than a mortgage which should cover the whole of the 
property which, was conveyed by the Anderson Preserving 
Company ?

A. No, sir.
Q. Was there at any time, or in any conversation, any 

agreement, or talk, or discussion about your accepting any 
other than the mortgage on the whole property that was to 
be conveyed?

A. No, sir.
O. Do you remember the afternoon when the papers were 

finally executed? * •
A. I  do.
Q. Where was that?
A. At Mr. John F. Harned’s office.
Q. Who were present?
A. Mr. Cox, Mr. Henderson, Mr. Beldon, M r. V. S. An-

derson, Mr. Robert Anderson and Mr. Harned.
Q. Please state now what occurred.
A. The deed was signed there and executed, and also the 

mortgage during that afternoon—

Judge Pancoast: I  hope parties present on the other side 
will not make any gestures or signs to the witness while the 
witness is on the stand.

Judge Gaskill : We have not done so.

Judge Pancoast: I am credibly informed that it has been 
done.
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Judge G ask ill: I understand Mr. Voorhees Anderson did 
inadvertently, when Mr. Abraham Anderson mentioned a 
name, motion with his hand to Mr. Harned. It was im-
proper for him to do it.

The Witness: I didn’t see it.

The Vice Chancellor: That sort of thing is often instinct-
ively done. The parties interested must not manifest any 
opinion or advice to any witness on the stand. He is, when io  
on the stand, as sacrecl as when at his private devotions. He 
must not be prompted. It is a pretty serious matter for a 
man to be in a position where a misstatement is perjury. All 
present in Court must respect his position.

The Witness: I did not notice it at the time.

Q. Mr. Anderson, you have stated who were present?
A. Yes, sir.
Q. Who was there when you reached the office,if you re-

call?
A. I think they were all there. I was late getting around.
Q. Who went with you, if any one ?
A. I don’t think there was any one went with me.
Q. You were president of the Anderson Preserving Com-

pany ?
A. Yes, sir.
Q- And also the largest and controlling stockholder of the 

company ?
A- Yes, sir. k
Q- Prior to your meeting there on the 20th day, had there 

een any action taken by the Preserving Company with re- 
spect to this sale and transfer ?

A- Yes, sir.
Q- What action had been taken ? 

tio ^ n<̂ erson Preserving Company passed resolii-

20

3°
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Judge Pancoast: The minutes will speak for themselves.

Q. They had passed resolutions?
A. Yes, sir.
Q. When was that done?
A . I  don’t just remember the date, can’t remember the 

date.
Q. Who prepared the resolutions for you?
A. Mr. John F. Harned.
Q. In addition to a resolution that was passed, was there 

any paper signed by the shareholders ?
A. I think there was.
Q . Are you acquainted with the signature o f  John T. 

C o x ?
A. I am.
Q . I show you a paper marked Cross Bill Exhibit D3, 

purporting to be the assent of the stockholders o f  the An-
derson Preserving Company to. the sale to the Food Com-
pany, as found pasted in the minute book of the Preserving 
Company, between pages 166 and 167, and ask you if the 

20 signature of John T. Cox to that paper is in Mr. C ox ’s hand-
writing ?

A. It appears like his handwriting.
Q. Have you any doubt about it at all?
A. No, sir.
Q. Who was the secretary of your company at that time.
A. Mr. Robert Anderson.
Q. Do you remember whether or not Mr. Robert Ander-

son, your son, had been at the office and about the place of 
business for some time?

3°  A. At what time ?
O. Prior to September 20?
A. Yes.
Q. During that summer?
A. Yes, sir.
Q. Had he been there all that summer?
A. No.
Q. For what reason had he been absent? *
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A. He was laid up with inflammatory rheumatism the fore 
part of the summer.

Q. Who acted as secretary for the company in his ab-
sence ?

A. I think the treasurer.
Q. Mr. Voorhees S. Anderson?
A. Yes, sir.
Q. Now, after executing the deed, was there a bill of sale 

presented for execution ?
A. Yes, sir. IO
Q. What was done with that?
A. It was delivered with the other papers.
Qi Now, what took place with reference to the mortgage ?
A. The mortgage was put on record and was afterwards 

assigned to me.
Q. I mean what took place that afternoon with respect to 

the mortgage—give us all that took place about that mort-
gage as you recall it ?

A. The affidavit that Mr. Harned drew was signed.
Q. Where was that affidavit drawn up? 20
A. In Mr. Harned’s office.
Q. Who drew it up ?
A. Mr. Harned dictated it to the stenographer.
Q. And who was present when that dictation took place ?
A. We were all there, all the parties that I have already 

mentioned.
Q- A.fter that was dictated, then what took place?
A. The pasting in of the paper.
Q- Who pasted the affidavit on the mortgage ?
A. I could not say who did that.
Q- You don’t recollect?
A. No.
Q- What took place at the time the mortgage was ex-

ecuted, what did Mr. Harned say to the parties who signed

• He said that was a chattel mortgage, and he sent it up 
Wl* the young man to be put on record that afternoon.

8 0
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Q. What did he say at the time the parties were about to 
sign the paper with reference to the character o f  the paper, 
if you recall?

A. What did the parties say?
Q. What did Mr. Harned say to Mr. H enderson  or Mr. 

Cox at or about the time they signed it?
A. I can’t recall what they did say; I can’t recall that.

Not cross-examined.

R o b e r t  A n d e r s o n , sworn for the. defendant in the cross 
bill.

Direct examination.

By Judge Gaskill:

2q Q.You have already testified that you were secretary of 
the Anderson Preserving Company?

A. Yes, sir.
Q. I hand you the book purporting to be the minute book 

of the Anderson Preserving Company, having pasted in it 
opposite page 166 a certain assent and form of resolution, 
and ask you if that is the minute book of the Anderson Pre-
serving Company in which the regular minutes o f  the com-
pany were kept?

A. Yes, sir; that is the book.
Q. I call your attention to the minutes o f  September I3> 

commencing on page 163 and continuing to page 167, and 
ask you if that minute is in your handwriting?

A. No, sir; it is not.
Q. In whose handwriting is it?
A . Mr. V. S. Anderson, I judge.
Q. Were you present at that meeting?
A. Yes, I was.
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Q. Did the company on that occasion pass the resolutions 
which appear on the minutes, pages 163, 165 and 166?

A. They did; yes, sir.
Q. Were you present at Mr. Harned’s office on the after-

noon of September 20, 1901 ?
A. Yes, sir; I was.
Q. Please state all that you can recall of the occurrence 

with reference to the execution of the mortgage in question.
A. To the best of my knowledge and belief—
Q. Leave out the belief and give us the best of your recol - jq  

lection.
A. To the best of my recollection we left the house, Third 

and Cooper, as near to two as I can come to it, and went to 
Mr. Harned’s office, and were there some time. I don’t 
know whether Mr. Cox or Mr. Henderson were there when I 
went in, but they were there, and V. S. Anderson and Mr.
A Anderson and Mr. John F. Harned and myself. As 
'dated, I sat to the left of Mr. Harned, and Mr. Cox sat on 
the left of me, and Mr. Henderson was walking around the 
room—I don’t think he sat anywhere—simply walked around 2o 
the room. Mr. Beldon stood kind of in front of the table 
or desk, and Mr. A. Anderson sat to Mr. Harned’s right, 
and Mr. V. S. Anderson sat at some place; on the table or 
desk were the papers, and among these papers were the bill 
of sale from the Anderson Preserving Company to the An-
derson Food Company, and a deed from the Anderson Pre-
serving Company to the Anderson Food Company unsign-
ed, which I examined and read and signed afterwards as 
secretary of the Anderson Preserving Company, transferring 
to the Anderson Food Company. At that time there was a 
mortgage signed; that I remember. Mr. Harned stating it 
was a mortgage, signed by Mr. Cox and, I think, Mr. Hen-
derson to Mr. A. Anderson.

Q- What was said by Mr. Harned about it at that time?
A. Mr. Harned said it was a mortgage from the Anderson 
°°<1 Company to A. Anderson.
Q- To A. Anderson or to the Anderson Preserving Com-

pany?
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Objected to as leading.

The Vice Chancellor: You are examining-in-chief; ask 
him what, was said.

A .  As near as I can say it was from the Anderson Food 
Company—-no; it was from the Anderson Food Company to 
the Anderson Preserving Company, and they to A . Ander-
son— that is the way it was.

IO Q - What, if anything, was said by Mr. Harned at the time 
that mortgage was executed?

A. My mind was not clear exactly on that.
Q. You don’t recall it?
A. I don’t recall exactly what Mr. Harned said in refer-

ence to it.
Q. What, if anything took place with reference to the 

affidavit being dictated ?
A. I heard there was something said—something being 

dictated, but just what it was, I don’t remember. There 
20 was something being dictated by Mr. Harned to his stenog-

rapher at that time, and I think it was the time I was look-
ing over these papers that I had to sign, and therefore didnt 
catch what was being done.

Q. What was done with that paper which M r. Harned 
dictated to his stenographer?

A. I think it was pasted on the mortgage.
Q. There in the presence of the parties?
A. In the presence of the parties.

Judge Pancoast: Please don’t do that; that is infringing 
the rules.

The Vice Chancellor : I do not think that suggests an) 
thing ; he may answer either yes or no.

Q. What was done with the deed and the bond and mort 
gage after they had been severally executed?
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A. They were sent to the Recorder’s office for record.
Q. Who sent them there?
A. Mr. Harned.
Q. By whom did he send them ?
A. I think the boy in the office ; the office boy took them 

up.
Q. Where was the office boy given his instructions by Mr. 

Harned?
A. At his desk in the office, called, in from the outer office.
Q. Who was present when he gave the instructions io
A. All of the parties concerned, as I mentioned before ; I 

will mention them again if you desire.
Q; No. Cross-examine.

Not cross-examined.

Voor hees S. A n d e r s o n , sworn for the defendant in the 
cross bill.

2 0
Direct examination.

By Judge 'Gaskill :

Q* You have already testified that you were the treasurer 
°f the Anderson Preserving Company. I show you the 
uunute book of the Anderson Preserving Company and call 
)our attention to the minute, pages 163 to 167; and ask you 
111 wBose handwriting those minutes appear ?

A. My own. 30
Q. Can you state how it is that you wrote out the minutes

ustead of your brother Robert; do you recall the fact or the 
reason? ,w ■ . .

Judge Pancoast: That is.not necessary.

(Question withdrawn.)
81
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Q. Were you present on the afternoon of September 20, 
in Mr. Harned’s office, when this matter was consummated?

A. Yes, sir.
Q. Please state what you recall of the circumstances.
A. I know that a number of the papers were executed, 

among them being a mortgage for $100,000, and I was call-
ed upon to sign an affidavit that was attached to the mort-
gage.

Q. Who prepared that affidavit?
IO A. Mr. Harned.

Q. How?
A. By dictation to his stenographer.
Q. When was that dictation done; who were present ?
A. In the presence of all the parties concerned, Mr. Cox, 

Mr. Henderson, Mr. A. Anderson, Mr. R. L. Anderson, Mr. 
Beldon, Mr. Harned and myself.

Q. Were all the parties within hearing distance at the 
time that was done?

A. Yes, sir.
20 Q. Mr. Beldon was present at that time, was he?

A. Yes, sir; I am quite sure.
Q. Can you recall what, if anything, Mr. Harned said to 

the officers of the Food Company at the time or before the 
execution of mortgage with respect to the mortgage?

A. No, I can’t ; any more than he discovered that no affi-
davit had been prepared to attach to the mortgage, as here-
tofore stated. .

Q. After the papers had been prepared, have you any 
knowledge as to what was done with the deed and the mort-

30
A. N o ; I have not.
Q. You don’t recall that?
A. No.

Not cross-examined.
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David A. H e n d e r s o n , re-called for the defendant in the 
cross bill.

Direct examination.

By Judge Gaskill:

Q. I show you paper marked Cross Bill Exhibit D3, pur-
porting to be the assent of the stockholders of the Anderson 
Preserving Company to the sale to the Anderson Food Com-
pany, as found in the minute book of the Anderson Preserv- IO 
ing Company, pasted in on page 166, and ask you if the 
name David A. Henderson as witness to the signature to 
that paper is in your handwriting ?

A. Yes, sir.
Q. And it was signed by those persons in your presence ?
A. Yes, sir.
Q. That is all.

Judge Gaskill: I now offer the assent of the stockholders 
of the Anderson Preserving Company to the transfer and 
ask to read the same on the record. 2,0

The Vice Chancellor: Does this claim to be the assent 
under which the subsequent action was taken ?

Judge Gaskill: Yes, sir.

Mr. Beldon: There is no proof that touches the, case, and 
h is antecedent to the final agreement.

Judge Pancoast: If it is material, the burden is on the 
other side to show it. " 30

The Vice Chancellor: The testimony on the point I do not 
recall. I cannot remember that any witness testified to con- 
uect this paper now presented with the conveyance to the 
Pood Company.

Judge Gaskill: It may be necessary to ask a further ques- 
10n’ arM I ask your Honor’s indulgence in that respect.
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A b r a h a m  A n d e r s o n -, having been previously sworn, re-
called on the part of the defendant in the cross bill.

Direct examination.

By Judge Gaskill:

Q. You have already testified to certain action by your 
company on the 13th of September, 1901. I ask you that if 

10 that actioniof: your company was pursuant to the assent sign-
ed by the stockholders, which appears in the minute book, 
page 166?

A. It was.
Q. Was the resolution which was passed at that time pass-

ed pursuant to the consent or assent ?
A. Yes, sir.
Q. And was the deed of conveyance which the Preserv-

ing Company made to the Food Company in pursuance of 
that resolution passed at that meeting?

2o A. Yes, sir.
Q. That is all.

Not cross-examined.

Judge Gaskill: I offer it in evidence. I offer in evidence 
the typewritten assent of the stockholders of the Anderson 
Preserving Company, signed by them and marked Cross Bill 
Exhibit D3.

Also the partial typewritten and corrected manuscript 
resolution pasted in the book at the same page, 166, marked 
Cross Bill Exhibit D4.

Also offer in evidence the resolutions passed by the An-
derson Preserving Company at its meeting September ij. 
1901, as shown on pages 163, 165 and 167 o f  the minute 
book.

Objected to.
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The Vice Chancellor : I think the paper offered has been 
shown to be so çonnectecl with the final conveyance and the 
resulting mortgage that it is admissible, and I will admit it.
It may be written in at its proper place.

Mr. Woodhull : Objection is made to the last offer, on the 
ground that an incomplete minute, ending in an incomplete 
resolution, unsigned by the secretary, on the further ground 
that it is immaterial and irrelevant.

Judge Gaskill : I have proved by the officers of the com- 10 
pany that the minutes correctly show the résolution which 
was adopted at that time, the president, secretary and treas-
urer.

[Exhibits D3 and D4 are copied in on page 285 of this 
record.]

The following is a copy of the resolution of September 13 :

“ Camden, N. J., Sept. 13, 1901.

A special meeting of the stockholders of this company 
was held at the office of the company at 4 P. M.

Stockholders present were A. Anderson, L. W. Goldy,
R’ E. Anderson, J. T. Cox and V. S. Anderson.

The following resolution was offered by L. W. Goldy : 
Resolved, that the company accept the tender of two 

ollars (2 .00 ) per acre made by James R. Brewer for a quit 
caim deed of the Penniscott, Mo., lands, and that the presi- 
ent ailthorized and empowered to execute and deliver to 
11111 a deed therefor.’ ’30
y JPon motion of R. L,. Anderson, which was seconded by 
• ' • Anderson, the resolution was accepted as read and the 

 ̂ authorized to act accordingly.
e following consent was received and ordered spread 

uPon the minutes :
der  ̂6' unĉ ersigned, all of the stockholders of the A11- 

son Preserving Company, do hereby agree and consent 
82
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to 3 sale by the Anderson Preserving Company of all its 
personal property and real estate, buildings, improvements, 
good will, stock, fixtures, machinery and assets to the An-
derson Food Company for the sum of two hundred and fifty 
thousand dollars, and to receive back in part payment there­
for a purchase money mortgage of one hundred thousand 
dollars upon the Anderson Food Company assuming all the 
indebtedness and obligations of the Anderson Preserving 
Company.

IO “ JOHN T. COX,
“ V. S. ANDERSON, 
“ A. ANDERSON,
“L. W. GOLDY,
“ R. L. ANDERSON.

“ ‘And do agree’ crossed out before signing.

“ Witness, D a v i d  G. H e n d e r s o n .

20 “The following resolution was offered by L. W. Goldy:
“ ‘Resolved, that this company sell to the Anderson Food 

Company all its personal property and real estate, buildings, 
improvements, good will, stock, fixtures, machinery and as-
sets for the sum of price of two hundred and fifty thousand 
dollars, one hundred thousand dollars of which is to be paid j 
by a purchase money mortgage upon the property above 
sold, and $i,ooo in cash, and $149,000 in stock of the An-
derson Food Company at par assuming all the indebtedness 
and obligation of the Anderson Preserving Company.

“ ‘Resolved, that the officers of this company be and they 
are hereby directed to carry out the terms o f this resou 
tion.

“ ‘Resolved, that the mortgage of $ 1 0 0 ,0 0 0  m ade by t e 
Anderson Food Company to the Anderson P reservin g  Com 
pany, when executed, be assigned to Abraham Anderson in 
payment to him for 1 ,0 0 0  shares of the capital stock of t is 
company by him held and surrendered.’

“ By unam— ”
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To h n  F. H a r n e d , re-called for defendants in the cross 
bill.

Direct examination.

By Judge Gaskill:

Q. Please state to the Court the facts with reference to 
the so-called protest made to you by Mr. Henderson with 
respect to this mortgage, after its execution and delivery and 
recording ? . IO

A. The mortgage provided that insurance should be de-
livered to the mortgagee, but did not provide the amount.

Q. I call your attention to the mortgage itself, and ask 
you if the blank in the mortgage on the third page, which 
provides for the amount of the insurance to be assigned, 
was ever filled in ?

A. It was not.
Q. Now, then, plqase state the facts with reference to that.

Judge Pancoast: With reference to what? 2o

The Vice Chancellor: The conversation to which Mr. 
Henderson testified touching insurance on the mortgaged

A. Mr. Beldon first called my attention, some days after 
the matter had been settled, to the effect that the blank—

Judge Pancoast: That is not responsive.

A. It leads, up to it. 30

Judge Pancoast: Just get to the point.

he Vice Chancellor: The question is, as I understand,
^t relation to the conversation at which Mr. Henderson 
testified, he made a protest, and you have asked Mr. Harned 
testate— '
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Judge Gaskill : I ask to withdraw that question.

Q. Mr. Harned, to go back to the conference between 
yourself and Mr. Beldon, with reference to the preparation 
of these papers, please state what, if anything, was said with 
respect to the insurance ?

A. Mr. Beldon called my attention to the fact that in the 
execution of the papers we had omitted to place in the mort­
gage the amount of the insurance to be given. W e had con- 
versation— Mr. Beldon, Mr. Henderson and I at Mr. Bel- 
don’s office sometime previous, in which the amount of the 
insurance was discussed, and Mr. Henderson said, cf course, 
you would not want $100,000, and I said no; the proper 
amount of insurance to place in the mortgage was the 
amount that the Anderson Preserving Company had usually 
been carrying on their plant. We all agreed that that was 
right. I said that I  was informed that that amount was 
$75,000. Mr. Henderson said, I don’t think it was that 
much. He thought $55,000; and it was agreed that that 
matter should be deferred and he should find out how much 

20 it was. The matter afterwards escaped our attention, and it 
was not inserted. Several days after the execution of the 
mortgage Mr. Beldon came over to the office, and I spoke to 
him about it, and said, however, it would not make any 1 
ference; they would give the insurance just the same, 
saw Mr. Henderson about it, and he assured me that it 
would be done. It was not for several days, and I then 
wrote him a letter calling his attention to the fact that we 
would like to have the insurance, and in response to that let­
ter he came to my office and protested against the including 

3°  of the personal property in the mortgage. Mr. Anderson 
happened to be present at the office at the time. ^

Q. That is the manner in which the protest came abou • 
A. Yes, sir.
Q. Did you ever get that insurance?
A. I did not.

Not cross-examined.
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Voor hees S. A n d e r s o n , re-called on the part of the de-
fendant in the cross bill, having been previously sworn.

Direct examination.

By Judge Gaskill:

Q. I hand you the minute book of the Anderson Preserv-
ing Company and call your attention to the resolutions con-
tained on page 163, 165 and 167, and ask you if they are 
there in your handwriting? 10

A. Yes, sir.
Q. And were those resolutions passed at that meeting?
A. Yes, sir.
Q. How do you account for the fact that the minute on 

page 167 appears to be unfinished ?
A. If my memory serves me, I made some memorandum 

on small sheets, and in order to get the thing correct and 
condense it as much as possible, I consulted Mr. Woodhull, 
who was our attorney at that time.

Q- Mr. Schuyler Woodhull, counsel for the complainants 20 
in the cross bill, was counsel for the Anderson Preserving 
Company at that time ?

A. Yes, sir.
Q- And he dictated those minutes to you from your notes ?

• He helped me a great deal in order to give me the cor-
net language and condense it.

Q- Did you leave them just as he stopped his work with 
you?

A- Yes, sir.
Q- That is all.

3 °

Not cross-examined.

Judge Gaskill 
documents that 
h>bits and offer

83

•' We offer all the various papers, books 
have been referred to and marked as 
this book of minutes.

and
ex-
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Judge Pancoast: That is a very omnibus offer.

The Vice Chancellor: Yes; he must specify everything 
that has not already been marked.

Judge Gaskill: On the cross-examination of your witness 
I could not make any offer; I could simply have matters 
marked for identification, and those are the matters that I 
offer, in addition to the matters that I have already offered.

The Vice Chancellor: I will admit the minutes of the An-
derson Preserving Company. I am satisfied that the proof 
justifies the admission of them. They were proven to have 
been the minute of the company made at the time.

Defendants in cross bill (complainant in main bill) rests.

¿o D a v i d  A. H e n d e r s o n , re-called in rebuttal on the part of 
the complainant in the cross bill.

Direct examination.

By Mr. W oodhull:

Q. Mr. Harned stated in his testimony that you were 
present in Mr. Beldon’s office when he was there, during the 
progress of these negotiations, not at an arranged meeting, 

30 but casually there, and that at that time there was read over 
to you a clause in this mortgage under consideration, goo s 
manufactured,” &c., and that you acquiesced therein, w at 
have you to say in respect to that statement ?

A. Why, I was in Mr. Beldon’s office on one or two occa 
sions when Mr. Harned happened in, but there was nothing 
ever said in relation to the mortgage whatsoever, or an 
part thereof, at any time.
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Q. I direct your attention to a statement by Mr. Abraham 
Anderson, at a meeting at his house, when you and Mr. Bel- 
don called there during these negotiations, in which state-
ment he said that the chattel mortgage feature was raised, 
and that he spoke to Mr. Beldon about the inclusion— 
whether the chattel mortgage should be separate, or wheth-
er it should be with the real estate mortgage ; what have you 
to say with respect to that ?

A. Mr. Abraham Anderson never raised the question 
whatsoever; neither did Mr. Beldon. The word chattel IO 
mortgage was never mentioned in my presence by Mr. Abra-
ham Anderson during any of the negotiations from the be-
ginning to the end.

Q. That is all.

Not cross-examined.

Sam uel  W. Be l d o n , re-called in rebuttal on the part o f  
the complainant in the cross bill. 20

Direct examination. 

By Mr. Woodhull:

Q- I direct your attention to a statement of Mr. Harned 
in respect to meeting Mr. Henderson in your office during 
t e progress of these negotiations, and the statement by him 
°r by you, in the presence of Mr. Henderson, of the scope
0 mortgage, being inclusive of the goods manufactured, 3 ° 
c., the clause, I think you called it, and ask you what recol-

f"10n’ “  any> you have of any such statement in respect to
1 e mortgage to be prepared ?

• I heard the testimony of Mr. Harned this morning, in 
W 5  ̂ stated that the chattel feature was added to this 
ortgage upon a certain occasion, and that upon his after-

wards visiting my office, as I recall his statement, it was
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shown to him as being in, and was then and there read to 
Mr. Henderson by me and assented to by Mr. Henderson. 
I say with regard to that, I don’t recall any such occurrence.

Q. Did you hear Mr. Abraham Anderson’s statement in 
respect to the chattel mortgage in his testimony this morn-
ing?

A. Yes.
Q. At the meeting at which you were present at his house 

with Mr. Henderson?
IO A. Yes; I heard his statement. I don’t recall any such 

occurrence there.

Cross-examination.

By Judge Gaskill:

Q. You recall pasting the affidavit on the mortgage do 
you not?

A. I can’t say that I do definitely, Judge Gaskill. I know
2Q that it was pasted there. I knew that it was a chattel mort-

gage ; I knew that it required the affidavit, and I did not 
need the declaration of the requirement of the affidavit to 
inform me that it was a chattel mortgage.

Q. That is all.

Complainant in the cross bill (being defendant in the main 
bill) rest.

Case closed.
3°  ,

Adjourned until December 15, 1902, at 9.30 A. M. i°r 
argument.
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In Chancery of New Jersey.

■ Harned, solicitor of and of counsel with the complainant, 
and Schuyler C. Woodhull, solicitor and of counsel with the 
efendant company, upon bill, answer, cross bill, answer to 

cross bill and replication, and the pleadings and proofs and 
c argument of the respective counsel having been heard 

th k'ii  ̂cons*dered> and the Court being of the opinion that 
c i of complaint filed in this cause should be dismissed

I  u°StS’ and the defen<Jant’s cross bill filed in this cause 
ou also be dismissed, with costs,

a r/ fu’ °n twenty-ninth day of June, nineteen hundred 
N"e three’ bT WilHam J. Magie, Chancellor of the State of 

w jersey, ordered, adjudged and decreed, and the said
ComM °r by v*rtue the power and authority of this 
ant’s1" h'1ieiffiby ° rder: adiud^e and decree, that the complain- 

1 ed in this cause be and the same is hereby dis-

Between

Complainant,
AND

Anderson Food Co mpa n y ,
Defendant.

2 0

This cause coming on to be heard in the presence of John 
Harned Qnlipifor -̂c —1      1
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missed with costs; and it is further ordered, adjudged and 
decreed, that the defendant’s cross bill filed in this cause be 
and the same is hereby dismissed, with costs.

And it is further ordered and decreed, that the complain-
ant pay to the defendant the costs of this suit to be taxed on 
the original bill of complaint; and it is further ordered, that 
the said defendant pay to the complainant the costs to be 
taxed upon the cross bill by it filed.

IO W. J. MAGIE,
Respectfully advised, C.

M . P. Gr e y ,
V. C.

[A true copy]

E. C. S t o k e s ,
Clerk.

30
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In Chancery of New Jersey.

Between
Abr ah am A n d e r so n ,

a n d

Anderson Food Co mpan y ,

On  Bil e  an d  Cr oss 
Bil l .

No t ic e  o f  Appe al .
i o

The National State Bank of Camden, N. J., The Hazel 
Atlas Glass Company, Richard J. Rogers, Walter Wheatley,
The Cox & Sons Company, and other creditors of the An-
derson Food Company, an insolvent corporation and the de-
fendant in the above suit, hereby appeal from the whole and 
every part of the final decree made in this Court in the above 
stated cause, as declares the mortgage of the said complain- 20 
ant, Abraham Anderson, in the pleadings in the cause men-
tioned, to be a valid and existing encumbrance as a chattel 
mortgage, or otherwise, upon the goods and chattels of the 
defendant company, or any of them, and as refuses the relief 
prayed for in the said cross bill of the said defendant, the 

nderson Food Company, to the Court of Errors and Ap-
peals in the last resort in all causes.

Dated January 8th, 1904.
S. C. W OODHULL,

Solicitor of Anderson Food Co. and the Cred- 30 
itors of said Company, above named.

E. G. C. BLEAKLY,
O f Counsel.

conceive there is good cause for appeal in the above stat-
ed cause.

D. J. PANCOAST,
Of Counsel with Anderson Food Company 

and said creditors.
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New Jersey Court o f Errors and Appeals.

B etw een

A n d e r s o n  Food  Co mp a n y ,
10  A p p e lla n t  (D e fe n d a n t b e lo w ),

AND

A b r a h a m A n d e r s o n , 
R esp o n d e n t (C o m p la in a n t b e lo w ).

O n  Birr , &c. 

Dec re e .

Pe t i t i o n  o f  Ap-
pe a r .

The humble petition of Anderson Food Company and 
20 National State Bank of Camden, N. J., the Hazel Atlas Glass 

Company, Richard J. Rogers, Walter Wheatley, The Cox & 
Sons Company, and others, creditors of Anderson Food 
Company, the appellant in the above stated cause, respect-
fully show that your petitioners find themselves aggrieved b> 
a final decree made in the Court of Chancery, by his Honor, 
William J. Magie, Chancellor of New Jersey, bearing date 
the twenty-ninth day of June, nineteen hundred and three, 
wherein the said Abraham Anderson was complainant, an 
the said Anderson Food Company was defendant, in this 

30 respect, to wit, that the said decree adjudges that the defen 
ants’ cross bill in said cause be dismissed, with costs, an 
your petitioners appeal from the whole and every part 0 
said decree of the Chancellor which decrees as aforesaid, 
upon the ground that the same is erroneous, for that,

First. By virtue of said decree dismissing the defendant» 
cross bill, the defendant was refused relief to which it was
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lawfully entitled, in accordance with the principles of equity 
and good conscience ( upon the proofs and evidence produc-
ed before the Court) in respect to the reformation or annul- 

. ment of a certain deed of mortgage mentioned and set forth 
in the pleadings in said cause, upon the ground that as to 
the inclusion in said mortgage of “goods manufactured, un-
manufactured, and in process of manufacture,” with power 
of substitution, &c., in the mortgagee therein, said mortgage 
was pro tanto, not the mortgage of the defendant, and that 
said relief should have been granted defendant in accord- IO 
ance with the prayer of said cross bill of the said defendant.

Second. Because said decree was unlawful, in that, by its 
operation it held and declared, as a valid and subsisting en-
cumbrance upon the goods and chattels of the defendant, the 
mortgage of the complainant.

Third. Because, by the proofs, the defendant was shown 
to be entitled to a decree in its favor, in accordance with the 
prayer of its cross bill.

ourth. Because the said decree is, in divers other re-
spects, irregular and unlawful and was wrongfully adjudged 
against the defendant, to its prejudice.

Your petitioners, therefore, pray that the said decree of 
tie said Chancellor may be, in the particulars aforesaid, re-
versed,. set aside, and for nothing holden; and that your peti-
tioners may have such relief in the premises as to this hon-
orable Court shall seem meet.

S. C. W OODHULL, 
Solicitor of Appellants.

85

. D. J. PANCOAST,

E. G. C. BLEAKLY,
O f Counsel with Appellant.
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New Jersey Court of Errors and Appeals.

The answer of Abraham Anderson, respondent, to the peti-
tion of appeal of the above named appellants.

This respondent, not acknowledging all or any of the mat 
ters which in the said petition of appeal are contained to 
true, for his answer thereunto, nevertheless, says and admits 
that a decree was, on the twenty-ninth day of June, 1903» 
made and entered in the Court of Chancery in the cause or 
that purpose mentioned in said petition, as is therein state f 

Q but as to the substance and form thereof prays to reer 
thereto when the same shall be produced, and this resP01̂  
ent is advised and believes that the said decree is 
to equity, and prays that the same may be affirme W* 
costs to be adjudged to this respondent.

10 Betw

O n  Bil l , &c.

a n d
A n sw er .

A n d e r s o n  F ood  Co m p a n y ,
Respondent.

JOHN F. HARNED, 

Solicitor and of Counsel with Responden
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[EXH IBIT Ci.]

K n o w  a l l  m e n  b y  t h e s e  p r e s e n t s , that Anderson Food 
Company, a corporation of the State of New Jersey (here-
inafter called the obligor), is held and firmly bound unto An-' 
derson Preserving Company, a like corporation (hereinafter 
called the obligee), in the sum of two hundred thousand dol-
lars, lawful money of the United States of America, to be 
paid to the said obligee, its certain attorney, successors or as-
signs ; to which payment well and truly to be made the said 1 °  
obligor does hereby bind and oblige itself and its successors 
firmly by these presents. Sealed with the seal of the said 
Anderson Food Company and dated the fourteenth day of 
September, in the year of our Lord one thousand nine hun-
dred and one.

The condition of this obligation is such, that if the above 
bounden obligor or its successors shall and do well and truly 
pay, or cause to be paid, unto the above named obligee, its 
certain attorney, successors or assigns, the just sum of one 
hundred thousand dollars, lawful money aforesaid, at the 20 
expiration of ten years from the date hereof (the said ob -
ligor being privileged, however, to pay the said sum within 
said period in instalments of not less than one thousand dol-
lars each) , together with interest thereon, payable semi-an-
nually, at the rate of five per cent, per annum, and together 
with all taxes, or charges in nature thereof, that mav be laid 
or levied on this obligation, or the principal and interest 
moneys hereby secured, immediately upon their assessment, 
without any fraud or further delay; and for the production 
to the said obligee, its successors or assigns, on or before the 3° 
thirty-first day of December of each and every year, of re-
ceipts for all taxes of the current year assessed upon the 
premises described in an accompanying indenture of mort-
age ; then the above obligation to be void, or else to be and 
remain in full force and virtue; provided, however, and it is
ereby expressly agreed, that if at any time default shall be 

made in the payment of interest as aforesaid, for the space



340

of thirty days after any semi-annual payment thereof shall 
fall due. or in the payment of any tax or charge as afore-
said, for the space of ninety days after the same shall be-
come payable, or in such production of tax receipts as afore-
said on or before the day aforesaid, then and in either such 
case the whole principal debt aforesaid shall, at the option of 
the obligee therein named, its successors or assigns, become 
due and payable immediately, and payment of said principal 
debt, and all interest thereon, shall be enforced and recovered 

IO at once, anything herein contained to the contrary notwith-
standing.

JOHN T. COX,
President.

Sealed and delivered in the presence of, and attested by
D a v id  A. H e n d e r s o n ,

Secretary.

To any Attorney of any Court of Law in New Jersey, or 
elsewhere:

2 0  *

This is to authorize you to appear for the Anderson Food 
Company in any court of competent jurisdiction in case of 
the breach of the condition of the above bond and confess 
judgment for the penalty therein contained, as of the last or 
any subsequent term, with costs of suit and release of errors; 
and this shall be your sufficient warrant.

In witness whereof, the said Anderson Food Company has 
hereunto caused these presents to be signed by it and attest-
ed by its secretary this twentieth day of September, in the
vear of our Lord one thousand nine hundred and 

3° '
JOHN T. COX,

President.

Sealed and delivered in the presence of, and attested by
D a v id  A. H en d e r so n ,

Secretary.

[The bond secured by this mortgage bears a fifty dolaf
U. S. Rev. stamp duly cancelled.]
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[EXH IBIT C2.]

Th is  in d e n t u r e , made the twentieth day of September 
in the year of our Lord one thousand nine' hundred and one, 
between Anderson Food Company, a corporation of the 
State of New Jersey, party of the first part, and Anderson 
Preserving Company, a like corporation, party of the second 
part.

Whereas, the said party of the first part, in and by its cer- 10 
tain obligation or writing obligatory, under its seal duly ex -
ecuted, bearing even date herewith, stands bound unto the 
said party of the second part in the sum of two hundred 
thousand dollars, lawful money of the United States of 
America, conditioned for the payment, in lawful money as 
aforesaid, of the just sum of one hundred thousand dollars 
at the expiration of ten years from the date thereof and 
hereof (the said obligor being privileged, however, to pay 
the said sum within said period in instalments of not less 
than one thousand dollars each), together with interest there- 20 
on, payable semi-annually, at the rate of five per cent, per 
annum, and together with all taxes or charges in nature 
thereof that may be laid or levied on said obligation or this 
indenture of mortgage, or the principal and interest moneys 
thereby secured, immediately upon their assessment, with-
out any fraud or further delay; and for the production of 
said obligee, its successors or assigns, on or before the thirty- 
rst day of December of each and every year, of receipts for 

all taxes for the current year assessed upon the premises 
hereinafter prescribed: 30

rovided, however, and it was thereby expressly agreed, 
a* if at any time default should be made in payment of in- 

ereft as aforesaid for the space of thirty days after any 
semi-annual payment thereof should fall due, or in the pay- 
ment of any tax or charge as aforesaid, for the space of 
£  affer the same shall first become payable, or in 

C Induction of tax receipts as aforesaid, on or before the 
86
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day aforesaid, then and in either such case the whole prin-
cipal debt as aforesaid should, at the option of the obligee 
therein named, its successors or assigns, become due and 
payable immediately, and payment of said principal debt, 
and all interest thereon, should be enforced and recovered at 
once, anything therein contained to the contrary notwith-
standing, as in and by the said recited obligation, and the 
condition thereof, relation to the same being had, may more 
fully and at large appear.

IO Now this indenture witnesseth, that the said party of the 
first part, as well for and in consideration of the aforesaid 
debt or sum of one hundred thousand dollars, and for the 
better securing the payment thereof unto the said party of 
the second part, its successors and assigns, in discharge of 
the said obligation above recited, as for and in consideration 
of the further sum of one dollar, in specie, well and truly 
paid to the said party of the first part by the said party of the 
second part, at and before the ensealing and delivery here-
of, the receipt of which one dollar is hereby acknowledged, 
has granted, bargained, sold, released and confirmed, and by 
these presents does grant, bargain, sell, release and confirm, 
unto the said party of the second part, its successors and as-
signs, all that tract and parcel of land situate, lying and be-
ing in the city and county of Camden, and particularly de-
scribed as follows, v iz : Beginning at the northwest cor-
ner of Front and Arch streets and extending thence (n 
northwardly along the west side of Front street one hun-
dred and thirty feet, nine and five-eighths inches to land o 
the Camden and Philadelphia Steamboat Ferry Company, 
thence (2) westwardly along the same at right angles with 
Front street three hundred feet to a corner; thence (3) 
southwardly parallel with said Front street one hundred an 
fifty-eight feet eight and one-quarter inches to the north me 
of Arch street; thence (4) eastwardly along the north si e 
of Arch street three hundred and one feet and one-fourth 0 
an inch to the place of beginning.
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Being the same premises conveyed by the said party of the 
second part to the party of the first part by deed bearing 
even date herewith.

And also all moveable machinery, machines, tools, kettles, 
pots, pans, jars, cups, belting, gearing, stock manufactured 
and unmanufactured, or in the process of manufacture, office 
furniture and all appliances and appurtenances of every kind 
and description used in connection with the business of the 
party of the first part or otherwise. And also including all 
personal property and chattels which may be brought upon jq  
the premises above conveyed or become the property of the 
party of the first part as in substitution for, renewal of or 
addition to the personal property above described; it, how-
ever, being particularly understood and agreed that the party 
of the first part may conduct its ordinary business and in so 
doing dispose of any of the foregoing personal property.

The above personal property is the same as was assigned 
to the said party of the first part by bill of sale from the 
party of the second part, bearing even date herewith, and 
this mortgage is given to secure a part of the purchase 20 
money of the sale of the said real estate and personal prop-
erty; together with all and singular the improvements, 
woods, ways, waters, water-courses, rights, liberties, privi-
leges, hereditaments and appurtenances whatsoever there-
unto belonging or in any wise appertaining, and the rever-
sions and remainders, rents, issues and profits thereof.

To have and to hold the said hereditaments and premises 
above granted, or mentioned and intended so to be, with the 
appurtenances, unto the said party of the second part, its
uccessors and assigns, to and for the only proper use and 
e oof of the said party of the second part, its successors 

and assigns forever. Provided always, nevertheless, that if 
e sai(* Party of the first part, its successors or assigns, do 

an shall well and truly pay, or cause to be paid, unto the 
> party of the second part, its successors or assigns, the 

a oresaid debt or principal sum of one hundred thousand 
0 ars on the day and time hereinbefore mentioned and ap-

3°
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pointed for the payment thereof, together with interest for 
the same, in like money, and for all taxes and charges, and 
production of tax receipts, in way and manner hereinbefore 
specified therefor, without any fraud or further delay, and 
without any deduction, defalcation or abatement to be made 
for or in respect of any taxes, charges or assessments what-
soever ; that then and from thenceforth, as well this present 
indenture, and the estate hereby granted, as the said obliga-
tion above recited, shall cease, determine and become abso- 

IO lutely null and void, to all intents and purposes, anything 
hereinbefore contained to the contrary thereof in anywise 
notwithstanding. And the said party of the first part, for 
itself, its successors and assigns, does covenant and grant to 
and with the said party of the second part, its successors and 
assigns, that the said party of the first part, its successors 
and assigns,« shall not, nor will apply for, or claim, any de-
duction, by reason of this mortgage, from the taxable value 
of the said lands and premises; and that the said party cu 
the second part, its successors and assigns, shall and may 

2Q from time to time, and at all times after default shall be 
made in the performance of the proviso or condition herein 
contained, peaceably and quietly enter into, have, hold, use, 
occupy, possess and enjoy all and singular the above granted 
and bargained premises, with the appurtenances, without the 
let, suit, trouble, hindrance or denial of the said party of the 
first part, its successors or assigns, or of any other person 
or persons whatsoever. And it is also further agreed, bv 
and between the parties to these presents, that the said part) 
of the first part shall and will keep the buildings erected and 
to be erected upon the lands above conveyed, insured agains 
loss or damage by fire, in some safe and responsible insur-
ance company or companies, to an amount not less than

dollars, and assign
the policy and certificate thereof to the said party of the sec 
ond part as collateral security for the payment of the pnn 
cipal and interest aforesaid; and in default thereof, it sha 
be lawful for the said party of the second part to effect sue
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insurance, and the premium and premiums paid for effecting 
the same shall be a lien on the said mortgaged premises, 
added to the amount of the said bond and obligation, and 
secured by these presents, and payable on demand, with 
legal interest.

In witness whereof, the said party of the first part hereto 
has hereunto set its corporate seal, caused these presents to 
be signed by its president and to be attested by its secretary 
the day and year first above written. 10

JOHN T. COX,

President.
Sealed and delivered in the 

presence of, and attested by

Da v id  A. H e n d e r s o n ,

Secretary.

2 0

Stat e op Ne w  Jer se y ,
Ca md e n  Co u n t y ,

Be it remembered, that on this twentieth day of Septem-
ber, nineteen hundred and one, before me, the subscriber, a 

aster in Chancery of New Jersey, personally appeared 30 
Voorhees S. Anderson, who, being by me duly sworn, on his 
oath says that he is the treasurer of the Anderson Preserv- 
ln? Company, the mortgagor named in the foregoing mort-
gage , that the true consideration of the said mortgage is the 
sum of one hundred thousand dollars, part of the purchase 
price for the premises therein described, and that there is 
n°w due and owing on said mortgage the sum of one hun-
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dred thousand dollars, together with interest thereon from 
the twentieth day of September, nineteen hundred and one.

VOORHEES S. ANDERSON.

Sworn and subscribed before me this 20th day of Septem-
ber, 1901.

Jo h n  F. H a r n jjd ,
M. C. C. of N. J.

10

S t a t e ; o f  New  Je;r se ;y , 
Ca md e ;n  Co u n t y ,

Be it remembered, that on this twentieth day of Septem-
ber, in the year of our Lord one thousand nine hundred and 
one, before me, a Master in Chancery of New Jersey, pei- 
sonally appeared David A. Henderson, who, being by me 
duly sworn, on his oath saith, that he is the secretary of the 

20 Anderson Food Company, the grantor within named, and 
that John T. Cox is the president; that deponent knows the 
common or corporate seal of said grantor and that the sea 
annexed to the within deed or conveyance is such common 
or corporate seal; that the said deed or conveyance was sign 
ed by the said president and the seal of said grantor affixed 
thereto in the presence of deponent; that said deed or con 
veyance was signed, sealed and delivered as and for the vo 
untary act and deed of said grantor for the uses and pur 
poses therein expressed, pursuant to a resolution of the ar 

3°  of directors of said grantor; and at the execution thereo 
this deponent subscribed his name thereto as witness.

DAVID A. HENDERSON.

Sworn' and subscribed the day and year aforesaid.

Jo h n  F. H a r n Ed ,
M. C. C. of N. J-
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Received at Camden, N. J., Sept. 20, 1901, at 4.05 P. M., 
and recorded in Book No. 10 of Chattel Mortgages,' page 
520, &c., in office of the Register of Deeds, &c., of Camden 
county.

I s a a c  W. Co l e s ,
Register.

[The bond secured by this mortgage bears a fifty dollar 
U. S. Rev. stamp duly cancelled.]

[EXH IBIT C3.]

K n o w  a l l  m e n  b y  t h e s e  p r e s e n t s , that the Anderson 
Preserving Company, a corporation of New Jersey, for anti 
in consideration of the sum of one hundred thousand dollars, 
lawful money of the United States of America, to it in hand 20 
paid by Abraham Anderson, of Camden, New Jersey, at or 
before the ensealing and delivery of these presents, the re-
ceipt whereof is hereby acknowledged, have granted, bar-
gained, sold, assigned, transferred and set over, and by these 
presents do grant, bargain, sell, assign, transfer and set over 
unto the said Abraham Anderson, his heirs and assigns, all 
that certain indenture of mortgage, bearing date the twen-
tieth day of September, in the year of our Lord one thou-
sand nine hundred and one, made and executed by the An-
derson Food Company to said assignor to secure the pay- 3°  
went of one hundred thousand dollars in ten years, with 
ve per cent, interest secured upon premises situate at north-

west corner Front and Arch streets, Camden New Jersey; 
which mortgage is recorded in the Register of Deeds office 
of Camden county, in Book No. of Deeds, page 
ereditaments and premises in and by the said indenture of 

Mortgage particularly described and granted, or mentioned
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and intended so to be, with the appurtenances, to g e th e r  with 
the bond or obligation in said indenture of m o r tg a g e  men-
tioned, and thereby intended to be secured, and a ll moneys 
due and to grow due thereon, and the warrant o f  attorney to 
confess judgment thereto annexed; and all its estate , right, 
title, interest, property, claim and demand in an d  to the 
same.

To have and to hold the same unto the said A b ra h a m  An-
derson, his heirs and assigns, to it and their proper use, ben- 

IO efit and behoof forever, subject nevertheless to  th e  equity of 
redemption of said Anderson Food Company, m o rtg ag o r  in 
the said indenture of mortgage named, and its  successors 
and assigns therein.

In witness whereof; the said The Anderson Preserving 
Company has caused its corporate seal to be h e reto  affixed 
and these presents signed by its president, a tteste d  by its 
secretary, this twentieth day of September, in th e year of 
our Lord one thousand nine hundred and one.

20
A. ANDERSON,

President.
Signed, sealed and delivered in the 

presence of, and attested by

R. L. A n d e r s o n ,
Secretary.

3°
S t a t e  o f  N e w  Je r s e y , ì

y ss
Ca m d e n  Co u n t y , j

Be it remembered, that on this twentieth day of Septem-
ber, in the year of our Lord one thousand nine hundred an 
one, before me, a Master in Chancery of New Jersey, Per' 
sonally appeared Robert L. Anderson, who, being by me



349;

duly sw orn , o n  his oath saith, that he is the secretary of The 
Anderson Preserving Company, the grantor within named, 
and that A b r a h a m  Anderson is the president; that deponent 
knows the c o m m o n  or corporate seal of said grantor, and 
that the sea l annexed to the within deed or conveyance is 
such com m on or corporate seal; that the said deed or con-
veyance w a s  signed by the said president and the seal of said 
grantor a ff ix e d  thereto in the presence of deponent; that 
said deed o r  conveyance was signed, sealed and delivered as 
and for the voluntary act and deed of said grantor for the IO 
uses and p u r p o s e s  therein expressed, pursuant to a resolu-
tion o f the b o a r d  of directors of said grantor; and at the 
execution thereof this deponent subscribed his name thereto 
as witness.

R. L. ANDERSON.

Sworn and subscribed the day and year aforesaid.

Jo h n  F. H a r n e d ,
M. C. C.

[EXHIBIT C i— CROSS BILL.]

his  a g r e e me n t , made this fourteenth day of August, 
one thousand nine hundred and one, between Abraham An-
derson, of the city and county of Camden and State of New 
Jersey, party of the first part, and John T. Cox, of Moores- 
own, in the county of Burlington and State aforesaid, party 
\ t e second part, witnesseth, that for and in consideration 30 
0 t e mutual covenants and promises hereinafter contained 

e said parties have agreed as follows:

tr H sa^  Party of the first part agrees to. sell, assign,
0 ans er and set over to the said party of the second part, 

sue person or persons- as may be nominated by him, two 
ousand two hundred and fifty shares of the capital stock 

88
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of the Anderson Preserving- Company upon the payment of 
the Sum hereinafter agreed to be paid and the performance 
of the conditions hereinafter agreed to be performed by the 
said party of the second part.

2. The said party of the second part agrees, upon the de-
livery of the said shares of the capital stock of the Ander-
son Preserving Company, properly assigned, transferred 
and set over as aforesaid, to pay to the said party of the first

10 part the sum of seventy-five thousand dollars in cash, to de-
liver to him a mortgage on the plant, appurtenances and 
equipments now owned by the said Anderson Preserving 
Company, securing the payment of the sum of one hundred 
thousand dollars in ten years from the date thereof, with a 
net interest thereon of five per centum per annum; to de-
liver to the said party of the first part notes of a corporation 
about to be constituted under the name of the Anderson 
Food Company, for the sum of fifty-eight thousand dollars, 
one-half payable on the thirty-first day of December, nine-

20 teen hundred and two, and the remainder one year there-
after, the same to bear interest at the rate of five per centum 
per annum.

3. The said party of the second part further agrees to sell, 
assign, transfer and set over to the said party of the first part 
two hundred and fifty shares of the par value of one hundred 
dollars each of the capital stock of the proposed corporation 
above referred to, The Anderson Food Company, upon the 
payment of the sum of seventy-seven dollars and seventv-

30 seven cents per share, which said two hundred and fifty 
shares of stock the said party of the first part agrees to buy 
and pay for at the rate last aforesaid.

4. It is further agreed, that each and all of the foregoing 
covenants and promises shall be carried out and fulfilled 011 
or before the sixth day of September next, and that they 
shall all be carried out and performed at the same time.
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5. It is further understood and agreed, that the foregoing 
covenants and promises of the party of the second part are 
subject to and conditioned upon the agreement of the assets 
and liabilities of the said Anderson Preserving Company 
with a statement thereof as made on the fifteenth day of 
July, last past. ,...

In witness whereof, the said parties have hereunto set their 
hands and seals the day and year above referred to.

A. ANDERSON, [ s is a l ]

JOHN T. COX. [ s e a l ]

Signed, sealed and delivered in the presence of 
Second ’ written over “ first” insert in fifth paragraph.

D a v i d  A. H e n d e r s o n .

2 0

[CROSS BILL EXPIIBIT C2.]

This a g r e e me n t , made this thirteenth day of September, 
nineteen hundred and one, between Abraham Anderson, of 
t e city and county of Camden and State of New Jersey, 
Party of the first part, and John T. Cox, of Moorestown, in

county of Burlington and state aforesaid, party of the 
second part.

itnesseth, that for and in consideration of the mutual 
covenants and promises hereinafter contained, the said par-
ses have agreed as follows:

tra f ^  Sâ  PartT the part agrees to sell, assign,
suA ^  an(1 SCt ° Ver t0 16 Sai<* Party ^ e  second part, or

1 ^ rs0!- 0i peisons as may be nominated by him, two
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thousand two hundred and fifty shares of the capital stock 
of the Anderson Preserving Company upon the payment of 
the sum hereinafter agreed to be paid and the performance 
of the conditions hereinafter agreed to be performed by the 
said party of the second part.

2. The said party of the second part agrees, upon the de-
livery of the said shares of the capital stock of the Ander-
son Preserving Company, properly assigned, transferred 
and set over as aforesaid, to pay to the said party of the first 
part the sum of seventy-five thousand, dollars in cash, to de-
liver to him a mortgage on the plant, appurtenances and 
equipments now owned by the said Anderson Preserving 
Company, securing the payment of the sum of one hundred 
thousand dollars in ten years from the date hereof, with a 
net interest thereon of five per centum per annum; to de-
liver to the said party of the first part notes of a corporation 
about to be constituted under the name of the Anderson 
Food Company, for the sum of fifty-eight thousand dollars, 
one-third payable on the thirty-first day of December, nine-
teen hundred and two, and one-third payable on the thirty - 
first day of December, nineteen hundred and three, and the 
balance in one year thereafter; the same to bear interest at 
the rate of five per centum per annum.

3. The said party of the second part further agrees to sell, 
assign, transfer and set over to the said party of the first 
part two hundred and fifty shares of the par value of one 
hundred dollars each of the capital stock of the proposed 
corporation above referred to, The Anderson Food Com

3°  pany, upon the payment of the sum of seventy-seven dollars 
and seventy-seven cents per share, which said two hun re 
and fifty shares of stock the said party of the first part 
agrees to buy and pay for at the rate last aforesaid.

4. The party of the second part agrees that the total n  ̂
profits of the Anderson Food Company, which company 
is understood and agreed, is to absorb the good will ProP
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erty and assets, and to assume all liabilities, of the Ander-
son Preserving Company, or the net profits of any company 
that shall succeed to the rights and interest of said Ander-
son Preserving Company, shall be dispersed as follows: ist.
In the payment of the interest on the sum of fifty-five thou-
sand five hundred and fifty-seven dollars and fifty cents ad-
vanced by the party of the second part hereto in purchase of 
said stock. 2nd. In the payment of the notes held by the 
party of the first part against the Anderson Preserving Com-
pany, and agreed to be assumed and renewed by the An- IO 
derson Food Company, amounting to the sum of fifty-eight 
thousand dollars, as provided for aforesaid. 3rd. In the 
payment of the principal of fifty-five thousand five hundred 
fifty-seven dollars and fifty cents advanced by the party of 
the second part.. 4th. In the payment of the principal of 
one hundred thousand dollars mortgage agreed to be exe-
cuted and delivered to the party of the first part by his 
agreement. • *, '

5- It is further understood and agreed, that no dividends 
are to be declared or paid by the Anderson Food Company, 

an) other Company that may succeed to the rights o f the 
erson 1 reserving Company under this agreement, until 

^  ot the above indebtedness, including said seventy-five 
ousand dollars, is paid, or if so declared, shall be appro- 

P !ated as set out in Section 4.

20

• It is further agreed, that each and all of the foregoing 
0 wnants and promises shall be carried out and fulfilled on
thevslTn 1 e nmeteenth day of September next, and that 

y aI1 be carried °ut and performed at the same time. 30

amount nf1 1f  Urther understood and agreed, that the total 
said Andp & t0 be paid a11 of the elective officers of the 
twelve th rS°n ° ° d  Company shall not exceed the sum of
riocloft““  r  hundred dollars per year, for the pe-

hve years from this date.
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In witness whereof, the said parties have hereunto set 
their hands and seals the day and year above referred to.

A. ANDERSON, [seal !

JOHN T. COX. [seal ]

Signed, sealed and delivered in the presence of 
“And the balance in one year thereafter” inserted before 

signing.
10 Jo h n  F. Har ned,

As to A. Anderson.

D a v i d  A. H e n d e r s o n ,
As to John T. Cox.

[CROSS BILL EXHIBIT C3.]

2°  T his  ag r e e me nt , made the twentieth day of September, 
nineteen hundred and one, between Abraham Anderson, of 
the city and county of Camden and State of New Jersey, 
party of the first part, and John T. Cox, of Moorestown, in 
the county of Burlington and State aforesaid, party of the 
second part.

Witnesseth, that for and in consideration o f the.mutual 
covenants and promises hereinafter contained, the said par-
ties have agreed as follows:

30 1. The said party of the first part agrees to sell, assign,
transfer and set over to the said party of the second part, 01 
such person or persons as may be nominated by him, wo 
thousand two hundred and fifty shares of the capital stoĉ  
of the Anderson Preserving Company upon the payment 0 
the sum hereinafter agreed to be paid and the performance 

of the conditions hereinafter agreed to be performed y 
said party of the second part.
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2. The said party of the second part agrees, upon the de -
livery of the said shares of the capital stock of the Ander- 

. son Preserving Company, properly assigned, transferred and 
set over as aforesaid, to pay to the said party of the first 
part the sum of seventy-five thousand dollars in cash, to de-
liver to him a mortgage on the plant, appurtenances and 
equipments now owned by the said Anderson Preserving 
Company, securing the payment of the sum of one hundred 
thousand dollars in ten years from the date hereof, with a 
net interest thereon of five per centum per annum; to de- IO 
liver to the said party of the first part notes of a corporation 
constituted under the name of the Anderson Food Company 
for the sum of fifty-eight thousand dollars, one-third pav- 
able on the thirty-first day of December, nineteen hundred 
and two, and one-third payable on the thirty-first day of De-
cember, nineteen hundred and three, and the balance in one 
year thereafter; the same to bear interest at the rate of five 
per centum per annum.

3- ^ e  said party of the second part further agrees to sell, 
assign, transfer and set over to the said party of the first 20 
part two hundred and 'fifty shares of the par value of one 
hundred dollars each of the capital stock of the proposed 
corporation above referred to, the Anderson Food Company, 
upon the payment of the sum of seventy-seven dollars and 
-eventy-seven cents per share, which said two hundred and
fty shares of stock the said party of the first part agrees to 
uy and pay for at the rate last aforesaid.

4- The party of the second part agrees that the total net 
profits of the Anderson Food Company, which company it 30 
,S understood and agreed is to absorb the good will, prop-
erty and assets, and to assume all the liabilities of the An-
erson Preserving Company, or the net profits of any com- 

Pan> which shall succeed to the rights and interests of the 
Anderson Preserving Company, shall be used exclu- 

fifT the principal and interest on the sum of
ty ve thousand five hundred and fifty-seven dollars and
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fifty cents advanced by the party of the second part for the 
purchase of the said stock and the obligations to be given 
to the party of the first part as before mentioned; and no 
dividends shall, be declared in the Anderson Food Company, 
or any other company that may succeed to the rights of the 
Anderson Preserving Company under this agreement, ex-
cept to be used toward making the said payments, or some 
part thereof, until all of the same shall have been paid; it 
being particularly understood and agreed that nothing here-

IO in contained postpones the time of payment of any of the 
obligations held by the party of the first part.

5. It is further agreed, that each and all of the foregoing 
covenants and promises shall be carried out and fulfilled on 
or before the nineteenth day of September next, and that 
they shall all be carried out and performed at the same time.

6. And it is further understood and agreed, that the total 
amount of salary to be paid all of the elective officers of the 
said Anderson Food Company shall not exceed the sum of

2Q twelve thousand five hundred dollars per year, for the pe-
riod of five years from this date.

7. The party of the first part covenants and agrees, that 
the assets of the Anderson Preserving Company are not less 
and its liabilities are not relatively greater than on August 
16, 1901.

/ In witness whereof, the said parties have hereunto set
their hands and seals the day and year above referred to.

A. ANDERSON, [seal ! 
3°  JOHN T. COX. [ssal ]

Signed, sealed and delivered in the presence of
“ Relatively” interlined before signing.

Jo h n  F. Har nEd.
As to A. Anderson.

D a v id  A. H en d e r s o n .
As to John T. Cox.
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[CROSS BILL EXH IBIT C4.]

Th is  a g r e e me n t , made this thirteenth day of August,
1901, between Abraham Anderson, of the city and county of 
Camden and State of New Jersey, party of the first part, 
and John T. Cox, of Moorestown, county of Burlington,
State of New Jersey, party of the second part.

Witnesseth, whereas, the parties hereto are about to enter 
into an agreement concerning the sale of the stock of the 10 
Anderson Preserving Company, now it is hereby further 
agreed in connection with said first mentioned agreement, 
and the parties hereto do hereby agree as follows:

1st. The party of the second part agrees that the total net 
profits of the Anderson Food Company, which company, it 
is understood and agreed, is to absorb the good will, prop-
erty and assets of the Anderson Preserving Company, or the 
net profits of any company that shall succeed to the rights 
and interests of said Anderson Preserving Company, shall 20 
be dispersed as follows: In the payment of the interest on 
tbe sum of seventy-five thousand dollars advanced by the 
party of the second part hereto in purchase of said stock.
In the payment of the principal of one hundred thousand 
ollars mortgage agreed to be executed and delivered to the 

party of the first part by his agreement. In the payment of 
1e notes held by the party of the first part against the An- 
erson Preserving Company, and agreed to be assumed and 

renewed by the Anderson Food Company, amounting to the 
sum of fifty-eight thousand dollars. In the payment of the 30 
P nicipal of seventy-five thousand dollars advanced by the 
Party of the second part.

^ *s further understood and agreed, that no divi- 
C01 S aie decIarecl or paid by the Anderson Food

5 °r an  ̂ ot^er Company that may succeed to the 
S 0 Anderson Preserving Company under this 
QO
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agreement until all of the above indebtedness, including said 
seventy-five thousand dollars, is paid.

In witness whereof, the parties hereto have hereunto set 
their hands and seals the day and year first above written.

A. ANDERSON, [se al ]
JOHN T. COX. [seal ]

IO Signed, sealed and delivered in the presence of

• D a v id  A. H e n de r so n .

Line interlined as line 2 on page 2 and 3r<̂  paragraph 
erased before execution.

20 [CROSS BILL EXHIBIT C5.]

CERTIFICATE OF INCORPORATION.

This is to certify, that the undersigned do hereby associati, 
themselves into a corporation, under and by virtue 0 t e 
provisions of an Act of the Legislature of the State of e 
Jersey, entitled “ An Act concerning Corporations (Revis-
ion of 1896), and the several acts supplementary thereto an. 
amendatory thereof ; and to that end we do by this, our ce 

30 tificate, set forth:

First. The name of the corporation is A n d e r s o n  odd 

Co m p a n y .

Second. The location of the principal office m this ^  
is at the northwest corner of Front and Arch street., 
city and county of Camden.
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The name of the agent therein and in charge thereof upon 
whom process against this corporation may be served is 
John T. Cox.

Third. The objects for which this corporation is formed 
are the manufacture, preparation and sale of canned and 
preserved foods, extracts and beverages, and any and all 
articles or products, liquid or solid, used as foods or in the 
preparation of foods, or in conjunction or connection there-
with, including medicinal extracts or preparations; the ex- io  
ploitation, purchase and sale of processes for the preserva-
tion of food products and such other articles as are herein-
before enumerated.

In furtherance and not in limitation of. the general powers 
conferred by the laws of the State of New Jersey, and of 
the objects and purposes as hereinabove stated, it is express-
ly provided that the company shall have also the following 
powers; that is to say:

(a) To do any or all of the things herein set forth as ob- 20 
jects, purposes, powers or otherwise, to the same extent and 
as fully as natural persons might or could do, and in any 
part of the world, as principals, agents, contractors, trustees, 
or otherwise.

(b) To conduct its business in all its branches and have 
one or more offices, and unlimitedly to hold, purchase and 
convey real and personal property, both within and without 
the State of New Jersey, and in all other States, Territories
and Colonies of the United States, and in all foreign coun- 30 
tries and places.

(c) To manufacture, purchase or otherwise acquire, hold, 
own, sell, assign and transfer, invest, trade, deal in and deal 
w*th goods, wares and merchandise and property of every 
class and description, and to do both mining and manufac- 
turing of any kind.
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(d ) To purchase or otherwise acquire, to hold, own, 
maintain, work, mine, develop, to sell, convey or otherwise 
dispose of, without limit as to amount, within or without the 
State of New Jersey, and in any part of the world, real es-
tate and real property, and any interest and rights therein, 
and to issue bonds, debentures and evidences of indebted-
ness of all other kinds and character, secured by mortgage 
or otherwise, upon all or any of the property and franchises 
of the company, or unsecured.

(e) To acquire the good will, rights and property of all 
kinds, and to undertake the whole or any part of the assets 
and liabilities of any person, firm, association or corpora-
tion, and to pay for the same in cash, stock of this corpora-
tion, bonds or otherwise.

( f )  To apply for, obtain, register, purchase, lease or 
otherwise acquire, and to hold, own, use, operate, introduce 
and sell, assign or otherwise dispose of, any and all trade 
marks, trade names and distinctive marks, and all inven-

20 tions, improvements and processes used in connection with 
or secured under letters patent of the United States or else-
where, or otherwise, and to use, exercise, develop, grant li-
censes in respect of, or otherwise turn to account any such 
trade marks, patents, licenses, concessions, processes and the 
like, or any such property, rights and information so ac-
quired, and with a view to the working and development ot 
the same, to carry on any business, whether agricultural 
mining, manufacturing or otherwise, which the corporation 
may think calculated, directly or indirectly to effectuate 

30 these objects.

(g ) To hold, purchase, or otherwise acquire, to sell, as 
sign, transfer, mortgage, pledge or otherwise dispose of 
shares of the capital stock, bonds, or other evidences of in-
debtedness created by other corporation or corporations, and 
while the holder of such stock to exercise all the rights and 
privileges of ownership, including the right to vote thereon, 
to the same extent as a natural person might or could do.
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(h) To purchase, lease, exchange, hire, or otherwise ac-
quire any and all rights, privileges, permits or franchises 
suitable or convenient for any of the purposes of its busi-
ness to erect and construct, make, improve or aid or sub-
scribe towards the construction, making and improvement of 
mills, factories, storehouses, buildings, roads, docks, piers, 
wharves, houses for employes and others, and works of all' 
kinds; and in conjunction with and in furtherance of the 
general business and purposes of the corporation, as above 
described, to construct, lease, own, operate or sell a railroad io  
or railroads, or both, in any state or country other than the 
State of New Jersey, subject to the laws of such other state
or country, either directly or through the ownership of stock 
of a corporation formed or to be formed for the purpose 
under the laws of such other state or country.

(i) To guarantee the payment of dividends or interest on 
any shares, stocks, debentures, or other securities issued by, 
or any other contract or obligation of, any corporation when-
ever proper or necessary for the business of this corporation 
in the judgment of its directors or the executive committee.

(j) To make and enter into contracts of every sort and 
kind with any individual, firm, association, corporation, pri-
vate, public or municipal body politic and with the govern-
ment of the United States, or any State, Territory or Col-
ony thereof.

(k) To do all and everything necessary, suitable or prop- 
er for the accomplishment of any of the purposes or attain - 
ment of any one or more of the objects herein enumerated, 
or w ich shall at any time appear conducive or expedient for 
* e Pr°tection or benefit of the corporation, either as hold- 
ers of or interested in any property, and in general to carry
on any business, whether manufacturing, mining: or othc r- 
wise. &

t is the intention that the objects, purposes and powers 
Pecified and clauses contained in this third paragraph shall, 

91
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except where otherwise expressed in said paragraph, be no-
wise limited or restricted by reference to or inference from 
the terms of any other clause of this or any other paragraph 
in this charter, but that the objects, purposes and powers 
specified in each of the clauses of this paragraph shall be 
regarded as independent objects, purposes and powers.

Fourth. The total authorized capital stock o f  this corpo-
ration is two hundred and fifty thousand dollars, divided 

io  twenty-five hundred shares of the par value o f  one hun-
dred dollars each.

Fifth. The names and post office addresses o f  the incorpo-
rators, and the number of shares subscribed for by each, 
the aggregate of such subscriptions being the amount of 
capital stock with which this company will commence busi-
ness, are as follows:

Names. Post Office Addresses. Shares.
John T. Cox, Camden, New Jersey, 8

2o Voorhees S. Anderson, “ “ “ i
David A. Henderson, ■ “ . “ “ i

Sixth. The duration of the corporation is to be perpetual.

The undersigned, for the purposes aforesaid, do make, 
record and file this their certificate, and do respectively agree 
to take the number of shares of stock hereinbefore set oppo-
site their respective names, and do accordingly hereunto set 
their hands and seals this fifteenth day of August, A. D. 
nineteen hundred and one.

3°  JOHN T. COX, M
VOORHEES S. ANDERSON, M l  
DAVID A. HENDERSON. [V&j

Signed, sealed and delivered in the presence of
“Agricultural” interlined on page 3.

Sa mu e l  W. B ë l d o n .
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St a t e  o f  N e w  Jer s ey , 1 ^  
Co u n t y  o f  Ca md e n , J '

Be  i t  r e m e m b e r e d , that on this fifteenth day of August, 
nineteen hundred and one, before me, the subscriber, per-
sonally appeared John T. Cox, Voorhees S. Anderson and 
David A . Henderson, who, I am satisfied, are the persons 
named in and who executed the foregoing certificate, and I 
having first m ade known to them the contents thereof, they 
did each acknow ledge that they signed, sealed and delivered io  
the same as their voluntary act and deed. All of which is 
hereby certified..

SAME. W. BELDON,
Master in Chancery of N. J.

Received A u g . 15, 1 9 01 , and recorded in the Clerk’s office 
of the county of Camden in Book No. 19 of Corporations, 
page 45, &c.

F. F. Pa t t e r s o n , Jr .,
• Clerk. 20

[en d o r s e d ]

“Filed A u g . 19, 1901 .
“ Ge o r g e  W u r t s ,

“ Secretary of State.”

St a t e  of  N e w  Je r s e y .

Department of State.
30

I, G e o r g e  W u rt s , Secretary of State of the State of New 
Jersey, do hereby certify, that the foregoing is a true copy 
0 ^  certificate of incorporation of Anderson Food Com-
pany and the endorsements thereon, as the same is taken 
rom and compared with the original filed in my office on
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the igth day of August, A. D. 1901, and now remaining on 
file therein.

In testimony whereof, I have hereunto set my 
hand and affixed my official seal, at Trenton, 

[s e a l ] this nineteenth day of August, A. D. 1901.

GEORGE WURTS,
Secretary of State.

10

• [CROSS BILL EXH IBIT C6.]

Incorporated under the Laws of the State of New Jersey.

Issued for Property Purchased.
Number 52. L 2250 Shares.

ANDERSON PRESERVING COMPANY,

20 Ca m d e n , N e w  Je r s e y .
2500 Shares. • $100 Each.

Capital, $250,000.

This certifies that A. Anderson entitled to twenty-two 
hundred and fifty shares of the capital stock of the Ander-
son Preserving Company, Camden, N. J., of the par value 
of one hundred dollars each full paid and non-assessable, 
transferable only on the books of the company in person or 
by legal representative, on surrender of this certificate.

3° In witness whereof, is hereunto affixed the cor-
porate seal of said company, and th e  signa-
tures of the president and treasurer at Cam- 

[ s e a e ] den, N. J., this fourteenth day o f  Septem ber, 
A. D. 1901.

A. ANDERSON,
V. S. A n d e r s o n , President.

Treasurer.
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K n o w  all  me n  b y  t h e s e ; pr e s e n t s , that for value re-
ceived, have bargained, sold, assigned and transferred, and 
by these presents do bargain, sell, assign and transfer unto 
shares in the capital stock- of Anderson Preserving Com-
pany, standing in name on the books of the said com-
pany, and do hereby constitute and appoint

true and lawful attorney, irre-
vocably for and in name and stead, but to

use, to sell, assign, transfer and set over, all or any 
part of the said shares; and for that purpose to make and IO 
execute all the necessary acts of assignment and transfer, 
and one or more persons to substitute with like full power ; 
hereby ratifying and confirming all that said attor-
ney, or substitute or substitutes* shall lawfully do by
virtue hereof.

In witness whereof, I have hereunto set my hand and seal 
t e twentieth day o f September, one thousand eight hun-
dred and 4 "W * , ,  " ^

A. ANDERSON-. [l . s . ] 20 

Signed, sealed and delivered in presence of

D a v id  Av H e n d e r s o n .

[CROSS BILL EXH IBIT D i.]

Pr«!^W AIi  BY THESE WSENTSj. that the Anderson 
[er m§ ComPany, a corporation of the State of New 
thenai ^  hrst Pai*t, for and in consideration of 
ConiDa men  ̂pi °ne t 1̂0usan  ̂ dollars by the Anderson Food 
of the v C° rporation’ party of the second part, and
sum of nPl anSt° jk °f the party of the second Part. in the 

ne hundred and forty-nine thousand dollars, the 
92

30
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receipt of all which consideration is hereby acknowledged, 
has bargained, sold, granted and conveyed, and by these 
presents does bargain, sell, grant and convey, unto the said 
party of the second part, its successors and assigns, all the 
chattels and personal property belonging to the party of the 
first part and in its possession or in the possession of any one 
for it, whether at the place of business of the said party of 
the first part, at the northwest corner of Front and Arch 
streets, in the city of Camden, or elsewhere, including all 

IO movable machinery, machines, tools, kettles, pots, pans, 
jars, cups, belting, gearing, stock, manufactured or immanu 
factured, or in the process of manufacture; and all appli-
ances and appurtenances of every character and description 
used in connection with the business of the said party of the 
first part or otherwise, and also including all cash, book ac-
counts, notes, bills receivable, evidences of indebtedness of 
every kind and character and all articles and chattels Oi 
every kind and description, heretofore used, now used or 
capable of being used in the business of the said company 
or otherwise, the purpose of this bill of sale being to include 
every chattel of whatever kind or nature, the property of 
the said party of the first part.

To have and to hold the same unto the said party of the 
second part, its successors and assigns, forever.

And the said party of the first part does hereby consti 
tute the said party of the second part as its attorney, wifi 
power to appoint one or more attorneys under it, to deman , 
sue for, collect, receive and receipt for all sums of money 
or choses in action of any kind or character above tians er 
red or intended so to b e ; all suits or actions to be in t e 
name of the party of the first part or otherwise, but always 
at the expense and cost of the said party of the second par

And the said party of the first part, for itself, its SUCĈ  
sors and assigns, covenants and agrees to and with t e 
party of the second part to warrant and defend the sai ® 
scribed goods and chattels hereby sold unto the sai Pa 
of the second part, its successors and assigns, against a an 
every person or persons whatsoever.
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In witness whereof, the said party of the first part has 
caused its corporate seal to be hereto affixed, these presents 
to be signed by its president and attested by its secretary, 
this twentieth day of September, one thousand nine hundred 
and one.

A. ANDERSON, [s e a l ] 
President.

Signed, sealed and delivered in the 
presence of, and attested by

R. L. A n d e r s o n ,
Secretary.



—
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