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The complainant, John S. Irving, father-in-law of 
John \ V. Crooks, in 1906, became the accommodation 
maker of a note of $2,000.00 for said Crooks, which 
note was endorsed by Crooks and purchased by the 
defendant , Mutual Trust Company. The note con-
tinued to be executed with Irving as maker and 20 
Crooks as endorser for several periods of two or three 
months each , whereupon subsequently the note was 
changed, so that Crooks became the maker and Irving 
the endo rser. 'fhe note was for the accommodation 
of Crooks, and Irving demanded or held no collateral 
whatever for his protection. For the accommodation 
of Crook's, Irving's name also appeared on a $1,500.00 
note, which was purchased by the Westfield Trust 
Company, hut which does not figure in this contro-
Yersy, excepting incidentally. 3° 

In 190 5, Crooks borrowed from the Mutual Trust 
Company, the sum of $4,900.00 on the usual form of 
collatera l note, pledging for its security roo shares 
of the capital stock of the \Vestfield Land & Improve-
ment Company , of which Irving was the President. 
This collateral note, in the usual form, contained a 
provision that the collateral pledged should be security 
not only for the $4,900.00 indebtedness, but "for pay-
ment of this or any other liability or liabilities of the 40 
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undersigned (Crooks), direct or contingent , individual 
or firm, to said Trust Company, now existing or which 
hereafter may be contracted," and authori zed the 
Trust Company on non-payment, to apply the pro-
ceeds of the collateral "to pay any or all of said lia-
bilities to said Trust Company, or its assigns, as its 
President or Treasurer, or assigns, shall deem proper, 
returning the overplus to the undersigned. " 

The \Vestfielcl Land & Improvement Company 
liquidated its assets and paid to the Mutual Trust 
Company, as holder of the stock, the share of such 
assets to which Crooks' stock was entitled. The 
amount received by the Trust Company from the 
proceeds of the stock was not sufficient to fully pay 
the notes which it held, upon which Crooks was obli-
gated, without taking into account the $r ,700.00 note, 
endorsed by Irving. The $r ,700.00 note was pro-
test.eel, and later paid by Irving, in Janu ary, r9rr, 
C. p. 37). At the time of such payment, Irving served 
notice on the Trust Company that he demanded to 
be subrogated to the right of the Trust Company in 
the shares of stock which it held as collateral, under 
the $4,900.00 note. The Trust Company began to 
receive payments on the '\Vestfield stock on June 7, 
1909, and final payment on the stock was made on 
August r, r9r r, (C. p. 93). The Trust Company ap-
liecl these payments on other notes of Crooks, which 
it held, but which were unpaid, and after such appli-
cation, there was no money left to apply to the reim-
burseme nc of Irving, for the $1,700.00 note which 
Irving had paid in January, r9r r, after suit against him 
had been begun by the Trust Company. At no time 
did Irving tender to the Trust Company the amount 
of the Crooks indebtedness, which it held against the 
collateral, nor did he at any time make any specific 
offer to pay the amount of the Crooks' indebtedness 
an cl take over the collateral. 

The complaint which Irving makes is that the Trust 
Company had no right to purchase the note of Crooks 40 
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of $5,247.50, on November 18, 1908, (for the payment 
of\\ hich , Crooks subsequently repledgecl the Westfield 
Lancl & Improvement Company stock, then held by 
the T ru st Company), because on November 12, 1908, 
lr\'ing claims to have informed the Trust Company 
that he was only an accommodation endorser for 
Crooks on the $1,700.00 note, which was to come clue 
on Nov ember 28, 1908, and asked _ an officer of the 

Trust Company to pay this note out of the proceeds 
of the "\Vestfielcl Land Company stock. Ile claims IO 

that what transpired between him and Phillips, (an 
officer of the Trust Company) when Phillips called 
at his office to have the collateral stock transferred 
to the name of the Trust Company, obligated the 

Trust Company to make such application before 
applying same to the payment of the other obligation 
of Crooks, acquired six clays after such visit, which 
acquisit ion was made al o ten days before the $1,700.00 
note became clue, upon which Irving was then en-

20 clorser; and although when the $1,700.00 note did 
mature, on November 28, 1908, instead of insisting 
upon its payment out of the collateral, that $1,700.00 
note was retired and paid by a new note in the same 
amount, made by Crooks and endorsed by Irving, 
dated 1 Tovember 30, 1908, and maturing January 30, 

1909. As to this la t note, no claim is made by the 
complainant that the Trust Company or any of its 
officers made any promises or representations of any 
sort as to the collateral; but the claim is urged by 

30 
the comp lainant that if the Trust Company assumed 
any oblig ation regarding the application of the col-
lateral to the payment of the predecessor note of 
$1,700.00 on November 12, 1908, when it had not yet 
matured, that such obligation, alleged to .have been 
assumed, inured for the benefit of the $1,700.00 note 
of 1rovember 30, 1908, (payable in two months), al-
though such last mentioned note had not then either 
come into being or been arranged for. In the deter-
mination of this controversy, it will become essential 

40 
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to determine whether the position of the par ties was 
changed in any way whatsoever, as the re sult of the 
visit of the Trust Company's officer to We stfield, on 

Iovember 12, 1908, and the occurrences th ere at that 
time. The complainant's claim is that two things 
happened at We stfield on November 12 , 1908, which 
he alleges, gave him a claim on the stock , namely: 

I. A promise on the part of the Trust Company's 
officer to pay the then existing note of $1 ,700. 00 out of 

ro the proceeds of the vVestfield Land Compan y stock. 
2. An offer to buy the stock for $10 ,000. 00 alleged 

to have been made by Irving to the Tru st Company's 
officer. 

vVhat actually took place and the effect of the same 
\vill have to be determined herein. 

I. 
What took place at Westfield on November 1 2, 1908, 

did not impose on the Trust Company any obligatio n 
.lO regarding the collateral which it then held; and did 

not change or diminish the obligation of the com-
plainant to the Trust Company. 

To determine whether any obligation wa s assumed 
by the Trust Company, it becomes ess ential to deter-
mine what actually took place. Phillip s, th e Trust 
Company's officer, went to Westfield to have th e col-
lateral stock, then standing in the nam e of Crooks, 
transferred to the Trust Company. Then , for the 
first time, Irving ascertained that the Tru st Company 

30 held these shares of stock as collateral security for 
obligations of Crooks, (C. p. 90, 1. ro), the amount of 
which was not definitely known even on th at day, 
but which was discussed as being "some where about 
$ro,ooo.oo," ( same page, 1. 20; p. 90, 1. 2 2-30). Ir ving's 
version of what Phillips said about the $1 ,700 .00 note 
is, "Ile said the $1,700.00 note was includ ed in the 
notes that were to be paid out of the proce eds of the 
stock; there was no question about that note. " (C., 
bottom of page 81 and top of 82). Phillip s denies 

40 
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having made any such statement. (C., p. ro5, 11. 
13-28) . ·William S. Welsh, another officer of the 
Westfie ld Land & Improvement Company, and a 
friend of Irving, was also present; and his version 
of wha t Phillips said is the following: "Mr. Phillips 
said the note would be paid * * * and if it was among 
the other notes to be paid and all the notes were 
paid, that note would be paid." (C., p. 103, 11. 18-22). 
In the same conversation , Irving also made an effort 
to get P hillip s to manipulate any surplus there might 

IO be from the VVestfield stock, so that a note of $1,500.00, 
also end orsed by Irving, for the accommodation of 
Crooks, and held by the Westfield bank, could also be 
paid. T his request appears in the testimony of Irving, 
as follows : 

''I ta lked with him (Philips) about that stock, if 
there was a surplus, if I couldn't arrange it some 
way to ha ve that (the vVestfield $1,500.00 note) paid 
out of th e surplus, after all the obligations were paid 
to the 1\Iutual Trust Company; he said he could not 20 
speak for the directors about that but he said he 
woulcl use his influence; if there was a surplus, he 
would do what he could to have that $1,500.00 note 
that I had discontinued in the Westfield Trust Com-
pany, pa id out of it.' (C., p. 81, 11. 9-17). The testi-
mony of Ir ving that Phillips "could not speak for the 
directors" concerning Irving's request on the $1,500.00 
note, gives weight and corroboration to Phillips' testi-
mony, where he denies promising anything regarding 
the $1,700 .00 note, and insists that he had no authority 3o 
to make any such statement or promise. (C., p. 112, 
11. 21-26 .) 

"Q. T hen if you did say to Mr . Irving that this 
note of $1, 700 .00 would be paid out of the proceeds of 
the sale of that stock, you don't remember it now?" 

"A. I remember I didn 't say that. I had no author-
ity to." 

N"one of the three persons present at the conver-
ation of No vember 12th, attempt to give it verbatim. 40 
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They all give their recollection of the subst ance of it, , 
and the farthest Phillips went in making any state-
ment of what he thought the Trust Comp any coukl 
do for Ir ving, regarding his note, is prob ably con-
tained in the testimony of \Velsh, (Irvin g's friend), 
as to what Phillips said, which was, (C., p. rn3, I. 20) : 
"l£ it ( the $1,700.00 note) was among the oth er note , 
to be paid , and all the notes were paid, that note would 
be paid." This statement, coupled with the state-

IO ment of Irving that Phillips could not bind th e Board 
of Direct ors, but would consult them , about the 
$1,500.00 note , and Irving's testimony th at Phillips 
w ould submit his bid of $10 ,000.00 for th e stock to 
the Board of Directors, (C., p. 86, 11. 20-3 0) is con-
vincing that Irving knew that Phillips had no author-
ity to do anything but have the shares of stock trans-
ferred. 

20 

It is very clear from the foregoing , th at Phillips' 
visit to West-field and the conversation rela ted above, 
in no way affected the status of either Ir ving or the 
Trust Company towards the collateral. The Trust 
Company 's rights under the collateral were not 
abridged by that visit, nor was any new duty cast 
upon it by reason of the same. Ir ving acquired no 
new rights because of the visit; he acquir ed only in-
formation as to where the West-field Land Company 
stock was pledged, and that Crooks at that elate was 
indebted to the Trust Company to the ext ent of "some-

30 where about $10,000.00." Phillips did not go to 
Vv estfield to make any arrangement with Irving as 
to the payment of the $1,700.00 note. IIe went for the 
purpose of having the stock transferred to th e Trust 
Company. IIe was clothed with no oth er authority, 
and he definitely testifies to the effect that he had no 
authority to make any arrangement with I rving for 
the specific pledge of the stock for the payment of 
the $1,700.00 note . The stock belon ged to Crooks, 
and was still within the control of Cro oks, who spe-

40 cifically pledged the said stock for the payment of 
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any note or notes which the Trust Company might 
subseq uently acquire, upon which Crooks might be 
liable, should the Trust Company deem it safe, after 
conside ring the endorsements and collateral upon 
which it might rely, to take care of the Crooks in-
debted ness, past, present or future; even if Phillips 
intende d at the time to make an absolute agree-
ment with Irving that he would see that the $1 ,700.00 
note was paid out of the proceeds of the stock, it 
could be only his personal agreement, made without 

IO any aut hority from the Trust Company or its Board 
of Direc tors, and not binding upon the Trust Company 
in any way . The By-Laws of the Trust Company , 
defining the dutie s of Secretary and Treasurer , ( which 
position P hillips held at the time), appear in C., p. 76. 
The only portions of the same which could even dis-
tantly be applicable, are the following lines, 28 etc.: 

"Ile shall have the custody, under the control and 
supervis ion of the President, of all securities pledged 
as collate ral for loans made by the Company; * * * 20 
Ile sha ll have power to make temporary loans upon 
collatera l or otherwise , under such rules and restric-
tions as the Executive Committee may adopt." 

It can hardly be said that the "custody of the col-
laterals, under the control of the President," or 
"power to make temporary loans upon collaterals or 
otherwise" would give him the power or authority to 
bind the Tru st Company in the manner claimed by 
the comp lainant. 

In the absence of express authority from the board 30 
of directo rs, neither the president, secretary , treasurer, 
or any ot her officer, has power to dispose of the prop-
erty held by the Trust Company. Cogan & Conover 
Co., 3 Ro bb. 358 and cases cited at top of p. 363. 

It is, therefore, urged that the visit of November 
12, 1908, did not change the relations of the parties 
and that the Trust Company did not assume any new 
duty on that occa sion , nor was the complainant ever 
relieyed fro m an y obligation which then rested upon 
him. 
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II. 
The complainant, Irving, did not on November 12, 

1908, or at any other time, make any valid offer or 
tender or offer to pay the indebtedness, which the 
Mutual Trust Company held against the Westfield 
stock, and take over the stock then held as collatera l. 

The complainant's contention on this pha se of the 
case is expressed in his brief, page 4, lines 14, etc. , as 
follows: 

"But it is admitted that 1r. Irving offer ed to pay 
to the J\I utual Trust Company $10,000.00 up on condi-
ti on that the Tru st Company turn over the collateral 
security to him.'' and states Ca ses, pages 80, 96, 105, 
IIS, 117, 120 and 122, in support of that stat ement. 
This statement we emphatically deny, both as to any 
such statement being admitted, and as to th e fact 
that Mr. Irving on November 12, 1908, "offered to 
pay $10,000.00" and take over the collateral. Examin-
ation of the testimony referred as appearin g on the 
Case pages last above named, will show th at the 
statement in the brief is not supported by such 
testimony. 

C. p. 80.-Irving testifies, line 20, that Phillip s th ought 
the amount that Crooks owed the Tru st Company 
was "somewhere about $10,000.00. " And on line 
32, Irving testifies that Phillips "asked me to 
make a bid on the stock, they wanted to sell it 
and he wanted to clear up these" -

There is no other reference on this page to any 
offer on the stock. 

C. p. 96.-The reference to the $10,000.00 figure is 
embodied in the testimony of "William S. We lsh, 
as follows: 

"Q . You recall this, that when you said, or 
Mr. Irving said, you would give $10,000.00 for 
the stock, that Mr. Phillips said that he didn't 
know if $10,000.00 would cover all the 1\1 utual 

40 Trust Company had, didn't he? 
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A. He said he was under the impression that 
it would cover it. 

Q. Didn't you say in answer to counsel here, 
that when you made the offer, or Mr. Irving made 
the offer, that it was stated then that he didn't 
know if it would cover-the $10,000.00 would 
cover what the Mutual Trust held? 

A. I do not think so; I said he was under 
the impression it would cover, and he would 
advise their accepting the amount and cleaning 10 
up the obligation. 

Q. He would advise that it be taken, if it 
would cover their obligations, didn't he say that? 

A. Yes. 
Q. Are you sure of that? 
A. I am sure he said he was under the im-

pression that it would cover the amount and he 
would advise the board to accept our proposition 
if it did. 

Q. That is, if it did cover their indebtedness? 20 
A. Yes." 

C. p. ro5.-The reference to the $10,000.00 figure is 
contained in the testimony of Phillips, the Bank 
officer, as follows : 

"Q. Do you remember something about an 
offer of $10,000.00 being made at that time by 
l\Ir. Irving for the shares of stock? 

A. Yes, sir. 
Q. And you heard what he said about that, 

that you would refer the matter to the executive 3o 
com mittee. 

A. Yes. 
Q. Is that what you said? 
A. I said I would take it to the Bank and refer 

it to the committee." 

C. p. rr5.-All of the testimony on this page is that of 
Phillips and is practically a repetition of what 
appears on page 105: 

"Q. As a matter of fact, you were offered on 
40 
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that clay, the 12th clay of November, by Mr. Irving 
$10,000 for this stock? 

A. He made an offer, I think, of $ro ,ooo. 
Q. Do you know whether he did, or onl y guess? 
A. He did make that offer, yes. 
Q. Are you sure of that? 
A. Yes. 
Q. \iVhat did you say to him? 
A. I told him I would take it back to th e bank 

and submit it to the committee. 
Q. Did you tell him that was sufficient to 

cover the amount of money that was owing by 
Crooks to the bank on his various note s ? 

A. I don't remember having said tha t. 
Q. At that time you were the secret ary and 

treasurer of the Mutual Trust Compan y, were 
you not? 

A. Yes. 
Q. You knew their business thorou ghly? 
A. Yes. 
Q. You knew Crooks, didn't you? 
A. Yes. 
Q. Do you mean to say that a man wh o was a 

director in your bank, you didn't know how much 
he owed the bank? 

A. I knew it. 
Q. Then you knew when you w ere out in 

Vol estfielcl that that $10,000 would cover the lia-
bilities? 

30 A. I suppose I did at that time; I don't know 
as I said it, though. 

Q. Didn't you say to Mr. Irvin g that you 
would recommend that that offer be accepted? 

A. Ko , I said I would submit it to th e com-
mittee." 

C. p. rr7.-This extract is also from the te tirnony of 
Phillips: 

Q. Didn't you report to your committ ee when 
you returned from '.Vestfielcl after having the 
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shares of stock assigned, that those shares of stock 
we re worth so much money, according to what 
you learned out there? 

A. I told them there was an offer of $10,000 
mad e." 

C. p. 120-The testimony of vVelsh further disclose s 
the following: 
"Q. Mr. Phillips says that at the time of his 
conv er sation with you and Mr. Irving on the 12th 
of Nov ember, 1908, there wasn't anything figured 10 

up in hi s presence to show the value of the se fifty 
sha res of st ock; what have you to say? 

A. We figured it out and approximated the 
val ue at ab out two and a half a share , making it 
about $12,500 as the value of the stock at that 
time, and we made the offer of $10,000, because 
we didn ' t know whether the contract would carry 
thro ugh or not. 

Q. \ Vhat did Mi-. Phillips say about that $2,500 
over th e $10,000 you offered? 

A. H e said, if our company accepts your 
$ro,oo o offer, that the profits on that would pro-
tect Mr. Irving on his $1,500 in the Westfield 
Ban k. That came out in conversation." 

C. p. 122.- Thi s t es timony is that of the complainant , 
Irving, and is as follows: 

20 

"Q. l\Ir. Ir ving , on ovember 12, 1908, when 
you, W elsh and Phillips were together, did you 
and Mr. vVelch figure out what you thought would 

30 
be the approximate value of the fifty shares of 
stock, so that you might make an offer to pur-
chase it? 

A. Yes, sir. 
Q. D iel yo u inform Phillips what in your opin-

ion it was worth? 
A. He was there and knew as much abotit the 

figuring as we did. 
Q. D iel you tell him what you figured? 
A. I supp os e we told him; he could see the 

40 
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figures himself, he stood there at the desk along-
side of me. 

Q. Ile was right there and saw the figures? 
A. Yes. 
Q. Diel he make any remark about the $2,500 

in excess of the $10,000 you were offering? 
A. No, I don't remember that he did any more 

than about the surplus would pay the $1,500 that 
I had in the bank, in the \Vestfield Trust Company. 

Q. Who said that? 
A. I think l\Ir. Phillips spoke of it, as he knew 

that was what we were buying the stock for, to 
cover that note, trying to make something out of it 
over and above paying Crooks' obligations to the 
Mutual Trust Company." 

The sum total of all of the above testimony is that 
Phillips asked Irving to make a bid on the stock; 
Irving ancl \V elsh figured the matter out ancl deter-
mined that the stock wa worth at least $12,500.00, 
ancl made a bid of $10,000.00 for the stock admittedly 
worth $2,500.00 more, in the hope that if the indebted-
ness clue the Trust Company was paid and the $1,-
500.00 vVestfielcl note was paid, there would still be a 
good chance for him to "make something out of it>;" 
that Phillips said he would submit the bid to the 
Doarcl of Directors or Executive Committee; that he 
clid report the bid to the Bank authorities and they 
dicl nothing towards accepting the same, thereby 
rejecting it; that Irving did nothing to follow up his 
bi_d; never made a formal offer or tender, or even made 
an effort to find out how much the Bank held against 
the collateral, with the idea of tendering that amount 
and takin°· over the collateral· that the reJ·ection of his 

b ' 

bid of $10,000.00 for collateral, which the complainant 
admitted was worth $12,500.00, and which actually 
produced $13,697.38, (C., p. 66, I. 31), was not only 
justified but was the proper thing to have clone at the 
time. There never has been made by or on behalf 

40 of the com~)lainant any valid "offer to pay" or tender 
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to the Trust Company of the amount of the Crooks 
obligatio ns, about which the complainant raises no 
question whatsoever. Now here in the case does any 
such '•offer to pay" or tender appear. The complain-
ant's case rests upon the assumption that there was 
an obligation imposed upon him to pay, offer to pay 
or tende r to the 1\1 utual Trust, the amount rightfully 
due it. If the complainant and the Trust Company 
disagreed on what that amount was, then it was his 
duty to tender the amount which he claimed to be clue. 10 
Ile did none of these things, and it is respectfully 
urged that the testimony referred to in the complain-
ant's brief absolutely disproves the statement which 
he makes the basis of his prayer for relief. 

III. 
The defendant Trust Company was . entirely within 

its rights in purchasing the Crooks note · of $5,247.50, 
on November 18, 1908, and having purchased the note, 
accompanied as it was, by the rep ledge of the Westfield 

20 Land Compan y stock, as collateral security for its pay-
ment, it was the duty of the Trust Company to apply 
the proceeds of the stock to its payment before apply-
ing the same to- the payment of the $1,700.00 note. 

Giving the complainant credit for the full force of 
this argume nt, it can amount only to this, that on 
i\ovember 12, 1908, ten clays before the note, upon 
which he was obligated, came clue, he offered to pay 
the indebte dness clue to the Trust Company and take 
over the collatera l. While this contention is em- 30 phatically denied, st ill if absolutely true, it would not 
be sufficient to warrant granting the prayer of the com-
plainant's bill. If the complainant should be considered 
in the light of a surety, his right to pay the debt and 
take over the collateral would not come into existence 
until the note became clue and owing, and was unpaid 
by the principal debtor. Brick v. Freehold Banking 
Company, 8 Vr. 308. Therefore, on November 12, 

even if willing to pay, and actual payment was made, 
before the note came clue, the Bank would not have 40 
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any auth ority to turn over the collateral pledged for 

the payment of the note, which had yet some time to 

run. The ca e at bar is identical with Bri ck v. Free-

hold Banking Company, becau e in that, th e offer to 

pa y , if made at all, was made before the obli gation to 

pay had arrived. The Court, at page 309, holds such 

an offer to pay am ounted to nothing. It says, "It is 

hardly necessary to add that the defendan t's offer to 

pay the note, pri or t o its maturity, on condition that 

IO the collateral sh ould be at once assigned to him, wa 

of no effect, especially in view of the fact that the 

complainants were under written tipulati on, executed 

and delivered simultaneously with that given to the 

defendant, to convey the collaterals t o the wife of one 

of the makers of the note, on payment of th e note by 

him ." In the ca e at bar, it was the dut y of the Tru t 

Company to turn back the collaterals t o th e maker of 

the note , in case the obligations for which they were 

held were paid by him . Until the note came due, it 

2 0 was not known whether the maker would or would not 

pay. 
The purchase of the $5,247.50 note, made on 1

1 ovem-

ber 8, 1908, in the usual course of bu sines , was in 

line of the practice of the Bank in the pur chase of 

commercial paper. The repledge of th e ·westfield 

st ock by the maker of the la t m enti oned note, who 

was the owner of th e stock, and the acc eptance of 

the repledge by the Trust Company did not violate 

any of the law o·overning the banking bu siness or any 

3o of the usual banking cust oms. All the note which the 

Dank held against the stock and up on whi ch notes 

J ohn \V. Cro oks' name appeared, were th e debt of 

Cro ok , a principal debt or. On some he was endorser 

or guarant or; and the Bank held other secu rity, (to 

wit, the names of other makers and end or ers), pe, ides 

the Cro ok tock as security for the mon ey advanced 

on the vari ous notes. There wa s no re tri ction placed 

up on the Tru t Company that it could not purcha e 

40 
any notes of Crooks subseque!1t to 1 ov emb er 12, 1908, 
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-the da te of the conversation of Phillips with Irving. 
For all that appears in this case, there was no reason 
to believe that the notes were not perfectly good in 
erery res pec_t. \Vithin the legal limit, it could have 
purchase d notes of Crooks, both before and after No-
yem ber 12, 1908. Certainly the complainant made no 
effort to ascertain definitely to what extent the Bank 
held the notes of Crooks, or when its purchase of the 
notes beg an or ended. Even had the complainant for-
bidden th e Bank to make any additional purchase of IO 

Crook ' notes , after he became aware that the Bank 
held the collateral, such order or notice would have 
been of no avail. 

The case of Brick v. Freehold Banking Company is 
cited appro vingly in Phila. & Reading R. R. Company 
,·. Little, 14 Stew., at 529; Monroe v. De Forest, 
8 Dick., 26 7. 

The rig ht of subrogation cannot be enforced until 
the whole debt is paid; and until the creditor is wholly 
satisfied, there ought and can be no interference with 20 

his rights or hi s securities, which might even by bare 
possibility prejudice or embarrass him in any way 111 

the collectio n of the residue of his claim. 
Receiyer of 1\,fidland Railway C. v. Wortendyke, 12 

C. E. Gree n, at 661. 
This dec ision reversed that of Coe v. Railway Co., 

12 C. E. Green, 1 IO, which intimated that subrogation 
might take place even though the whole debt was not 
paid. The deci sion in 12 C. E. Green, 661, is now the 
law of this Stat e, as appears by such cases as Irich v. 30 

Dlack, 2 C. E. Green, 189; Polhemus v. Prudential 
Realty Co., 45 V r ., 570, and the cases cited at page 578. 

In the case of Trusdell v. Price, 2 Stew. 620, revers-
ing 1 Stew, 20 0, one Barber transferred to Trusdell all 
moneys paya ble on a City paving contract to secure 
indebtedness to Trusdell, represented by money ad-
Yanced on note s from time to time. On several of 
the notes, Pr ice was endorser for Barber, and Trusdell 
paid out of the paving contract moneys , notes of Bar- 40 
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ber, negotiated subsequently to the Pric e endorse-

ments , and negotiated after Trusdell knew that Price 

was only an endorser on the Barber notes, and although 

Price claimed that Trusdell had promi sed that the 

notes on which he (Price) was endors er, would be 

paid out of the paving contract money s. This case 

seems to be exactly in point with the case at bar. 

Barber later made an agreement with Tru sclell, where-

by Price was cut out of all right to the paving contract 

IO moneys as protection on his endorsement s. T his Court 

held that the trust was personal and that Barber had 

the right to release Trusdell from it at any time, and 

that thereafter, neither Barber nor anyone else in his 

place could urge any equity against Tru sdell. This 

Court stated, at page 624: ) "Nor am I abl e to per-

ceive that any new equity arose by which , (upon the 

as sumption that the Trust existed), Price , a stra nger 

to the agreement , could ask for its enforc ement. Ko 

change in the condition of the respondent (Price) is 

20 shown to have occurred by reason of the existence of 

such a tru st, or by any act of Trusdell relatin g thereto." 

This case is peculiarly similar to th e case at bar, 

where, even if Philips had been authorized to agree 

that the $1,700.00 note would be paid out of th e col-

lateral, such agreement would not depri ve Crooks of 

the right to pledge the Land Company stock, as col-

lateral for the subsequent note of $5,247.50. 

To the same effect is Crowell v. Hospital , etc., 12 

C. E. Green, 650, cited in a long list of cases at the 

3° foot of page 650. 
U nless the \Vestfield visit of ovemb er 12, 1908, 

had the effect of preventing Crooks from borrow ing 

any more money, there was no reason wh y we should 

not have negotiated the note of Novemb er 18, for 

$5,247.50 , for which he repledged the collateral. If 
the \Al estfield visit had not taken place , this suit, so 

far as can be seen from the pleading s and testimony, 

would not have been instituted. Unl ess th e \Vestfielcl 

4o visit gave the complainant the right to cont rol, Crook5' 
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subsequen t notes and the application of the collateral 
to the payme nt of Crooks' indebtedness, this case must 
fail. There was no idea on the part of the complainant 
or Crooks or the Trust Company that Crooks must 
stop issuing notes. In fact, the complainant himself was 
a party to the i sue of a new note on J ovember 30th, 
to take up the note which he was then on as endorserr, 
and he again endorsed the note which Crooks sent to 
him. Ile was also on the vVestfield note of $1,500.00, 
which was unpaicl at that time, and he suspected that IO 

Crooks must have been indebted to the Federal Trust 
Company, in an amount unknown to him. (C p. 80, I. 

30.) Crooks' original note of $4,900.00, of August 30, 
1905, was pledged not only for the then existing in-
debtedness, but for indebtedness "which hereafter may 
be contracted ." It expressly stated the possibility of 
future notes being taken up by the Trust Company. 
\\'hen on ovember 18, 1908, he sold the $5,247.50 
note to the Trust Company, and directed that it should 

20 be pecifically paid out of the \Vestfield Land Com-
pany stock, such action was directly in line with the 
original pledge of the stock, which was subsisting 
since 1905. The complainant cannot successfully con-
tend that anything which the Trust Company or any 
of its officers may have done, induced him to alter his 
po ition in any way. In fact, he never did alter his 
position, but continued to endorse for his son-in-law 
after that date, as he had done before. 

30 
The Massachusetts case of Fall River National Bank 

v. Slade, harmonizes with the New J erney doctrine as 
to the application of collatemls. 

The case of Fall River ational Bank v. Slade, 153 
:1Iass. 415, referred to in the brief of counsel for the 
Federal Trust Company, is a case outside of New 
Jersey, exact ly in point and follows the reasoning of 
the New Jersey Courts, as to the application of such 
collateral. The decision in the Massachusetts case is 
a follows: 40 
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'· If shares of stock are pledged to a Ba nk by the 
.:.\faker of a promissory note, given in rene wal of earlier 
notes 'as collateral security for the pa yment of this 
note, or any of my liabilities to said bank , due or to 
become due, now, or hereafter contract ed or incurred' 
with authority 'to sell the stock , the proceeds above 
all sums clue to the Bank , including it s expenses, to 
be credited to such maker, no special pl edge of the 

IO stock exists for the payment of the note above any 
other indebtednes s of the maker to the Bank at the 
time of a lawful sale thereof; and extrin sic evidence 
of prior transactions between the parti es, and of pre-
vious forms of the note anci of the pro visions therein 
respecting the collateral security , even if admissible, 
is immaterial.'' 

The doctrine urged against the ab ove and against 
the trend of judicial decisions in New J ersey, on the 
subject of collateral, is the case of Nati onal Exchange 

20 Dank v. Silliman , 65 N. Y., 475. In that case, the 
Bank purchased the past due note of th e debtor. Col-
laterals had been deposited, which belonge d to the wife 
of the debtor, and the deposit of collater als was made 
at the time the account was opened. Th ere was no 
written agreement as to the terms of th e pledge and 
there was no evidence in the case on the intent of the 
parties as to the use to be made of the collaterals. The 
Court held that in the absence of such evidence, the 
presumption was that the securities w ere given to 

30 cover only such loans as were beneficial to the debtors 
rather than covering all claims which th e bank might 
in any way acquire; and the decision of the Court 
favored the application of the collateral s to the pay-
ment of a note endor sed by the def endant , and whose 
liability had been fixed thereon, before th e purchase 
of the past due and dishonored note; the remain ing 
portion of the decision in the New York case, to the 
effect that the surety acquired an equitabl e lien upon 
the collateral and which ri c,ht accrued as soon as his 40 ' b 
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liability attached, and could not be affected by the 
creditor, while apparently dicta in the r ew York case , 
may not be so much out of harmony with the New 
Jersey ru le as it at first may appear. Whatever equity 
the endo rser might have in the collateral would be 
subject to the lien thereon of the Bank at the time the 
collateral was realized upon. 

The case at bar differs from the New York case in 
the mater ial point that the evidence here is very plain 
regarding the terms of the pledge of the collateral, 
those terms being substantially the same as the terms 
of the pledge in the Massachusetts case; in the New 
York case th ere is no evidence as to the terms of the 
pledge and the Court was forced to presume, from the 
lack of evidence , what the intention was. It is very 
likely that had the same case arisen in New Jersey, 
upon the same facts as the New York case, that the 
decision wo uld probably have been the same, omitting 

IO 

the dicta. 20 

The case of Forbes v. Jackson, 21 E. R. C., 615, 
supports the N ew Jersey doctrine, in holding, "If a 
creditor holding a claim, for which he has both col-
lateral security from the principal debtor, and also 
the engage ment of a surety, acquires an additional 
claim agai111~t the same principal, to which the agreement , 
upon ·which the security was taken does not extend, the 
the surety will be entitled to the benefit of such secur-
ity on pay ment of the first indebtedness alone, and can 30 
require the pro ceeds of such security, when realized 
by the cred itor, to be applied upon the first indebted-
ness, etc." 

It is quite plain that the crux of the case of Forbes v. 
Jackson is the point that the collateral was to be spe-
cially applie d to a particular debt, in the agreement 
pledging it. 

.\ very exhau stive collection of notes and cases on 
the subject of almost every phase of collaterals, will 40 
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be found in the foot note to Nelson v. Webster, (a 
Nebra ska cas e) , 68 L. R. A., 513. 

The rule establi shed in Fall River N ati ona l Bank "· 
Slade , which is in harmony with ail of th e New Jersey 
deci sions, is respectfully urged as the rul e which 
should appeal t o this Court as the proper doctrine to 
be applied in this ca se. The application of any other 

IO doctrine, in view of the authority given to the Bank 
by the terms of the collateral note , and th e well known 
practices of bank s in taking such note s and acting 
th ereunder , would revolutionize the bankin g practices 
in the State of New Jersey. If the compl ainant's posi-
ti on is corr ect, banks would have to limit the amount 
of credit t o be given to a per son , even one who pre-
se nted end orsements, by the amount of collateral 
which he was able to pledge. It would have to con-
sider the equities of endorsers in the collateral , in 

20 the order in which they originally becam e endorsers, 
and it would open the door for endless liti gation and 
trouble. It would force the banks to be a sort of 
guardian for endorsers like Mr. Irving , wh o assumed 
hi s obligation for the accommodation of his son-in-law, 
without either the hope , or apparently th e desire, that 
he should be protected in any way . The estab lishment 
in this State of a doctrine, that regardle ss of the en-
dorser's desire, expectation, or cour se of conduct, that 

30 banks holding collateral under a collateral note in the 
general form , mu st in the application of such collateral, 
first ascertain the equities of all names appearing on 
the debtor's paper, decide what th os e equities are, 
the order in which they should be consider ed, and then 
appl y the proc eeds of the collateral in such a way as 
to extinguish the liability of the end orser s in the order 
of their particular equities , would be placing upon 
the banks an obligation which neith er th e makers nor 
endorser s of notes ever anticipated or expected to 

40 have placed upon them . It would jeopardiz e the wel-



21 

fare of all banks and would prevent fair credit being 
giyen to individuals, even upon apparently adequate 
collatera l. 

It is respectfully urged that there is not the slight-
est evide nce of any fraud in this case, and the Court 
of Chance ry has so found; and that the decree of the 
Court of Chancery, dismissing the bill of complaint, 
should be affirmed. 

HOWE & DA VIS, 

Solicitors for and of Counsel 
with the Defendant-Respondent, 
Mutual Trust Company. 
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