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ANTHONY SINDONI, 
Plaintiff-A ppellee, 

vs. 
STEPHANO LA ROSA, 

Defendant-Ap pellant. 

On Contract. 
On Appeal from 
the Atlantic City 
District Court. 

REASONS. 

(:B'iled January 29, 1913.) 

The appellant 8pecifies the following reasons or de-
tenninations of the court in the above cause, on 
which he relies in the argument in the above cause: 

1. Because the suit was based on a promise to 
answer for a debt, promise or default of a third per-

10 

~on hy the defendant below, and was not in writing, 20 
and hecau8e the court permitted the cause to go to 
the jury over the objection of defendant. 

:2. Becarn~e the court refused to nonsuit the plain-
tiff at the close of his case on motion of defendant 
lJelmY, upon the reason urged b~r the defendant that 
the case was within the Statute of Frauds, and no 
writing was shown to prove the liability of defend-
ant. 

1 Brf'am:e the court refused to direct a nonsuit 
at the close of plaintiff's case for the rea sons urged 
hr the drfen<lant he1o\v, as will appear in the print-
r<1 trstimony in the cause. 
+. Beran~e the court erroneously admitted evi-

dl'nrr on behalf of the plaintiff hel~w, and rejected 
tr timmw on hehalf of the defendant below over the 
ohjrrtio~ of defendant, as appears in the printed tes -
timony. 

5. Hecansr tlw court refused to diree.t a verdict 
for the defend\ant at the close of tb.e plaintiff's 
rase, and for the reason ur~rnd on the montion for a 
clirrrtion. ' 

30 
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5. Because the court refused to direct a verdict 
that if they believe the testimony of the plaintiff, 
they might find a verdict for him. 

7. Because the court failed to direct the jury that 
the plaintiff could not recover unless the alleged 
agreement sued on was jn writing, the cause coming· 
·within the Statute of Frauds, and requiring such 
promjse to be in writing. 

Dated Januar~T 18th, 191:3. 
10 GARRISON & VOORHEES, 

20 

Attorneys of Defendant-Appellant. 

8tate of New Jersey, Atlantie Co., ss.: 
Herbert R. Voorheef-:, on his oath sap; he served a 

<'Op,,· of within reason~ on Geo. A. Bourgeojs, of the 
firm of Bourgeois & Coulomb, January ·.n, 1913. 

HERBERT R. VOORHEES. 
8worn and subHcribed thi~ :29th day of January, 

mm. 
L. D. CHAMPION, 

Attorney at Law of~- ,J. 

Atlantic City DiFtrict Court. 

ANTHONY M. SINDONI, ) 
Plaintiff, ( 

vs. 
30 STEPHANO LA ROSA . 

Defendant. 

NOT1CE OF APPEAL. 
(Filed ,January 16, 1913.) 

To Bourgeois & Coulomb, Esqs., 
Attornevs of Anthony Sindoni. 

Sirs:-TAKE NOTICE that the Defendant, 
Stephano La Rosa, hereby appeals to the New Jersey 
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Supreme Court from the judgment or the Atlantic 
City Distr ict Court, rendered in the above stated 
action on the second day of January, 1913. 

Dated J antrnry 3d, 1913. 
GARRISON & VOORHEES, 

Attorneys of Defendant. 
A properly executed appeal bond was approv~d by 

the Judg e of the District Court and filed January 
:~d, 1913. 

Atlantic City District Court. 

SUMMONS-ACTION AT LAW. 

Aitlantic County, Atlantic City, ss.: 

10 

The State of New Jersey, to any Constable of 
Atlantic County, Summon Stephano La Rosa to 1ap-
pear before the District Court of the City of Atlantic 20 City, to be held at the Court Room, City Hall, third 
floor, Nor th Entrance, in the said City, on Friday, 
the twenty-third day of August, nineteen hundred 
and twelve, at ten o 'c]ock in the forenoon to answer 
unto Anthony M. Sindoni in an ,action at law for 
five hund red (real debt $-±73.3:2) dol1ars. Hereof 
fail not . 

WITNESS, Frank Smather ,s, Esq., Judge of said 
Court, at Atlantic City aforesaid, the seventeenth 
day of August, in the year of our Lord nineteen 
lrnndred and twelve. 30 

GEORGE R. GREIR, 
80FROEO fS & COULOMB, 

Attorneys. 

COMPLAINT. 

The plaintiff, Anthony M. Sindoni, residing at 
number 109 South Mississippi Avenue, Atlantic 



4 NEW JERSEY SUPREME COURT. 

City, Atlantic County, New Jersey, says: 
1. That on the third day of January, A. D. nine-

teen hundred and eleven, Sylvester Leeds agreed 
with the said plaintiff that if he, the said plaintiff, 
would sell and dispose of for the said Leeds, a cer-
tain tract of land situate in the City of Atlantic 
City, in the County of Atlantic and State of New 
J er-sey, described as follows: 

BEGINNING at a point in the Northeast corner of 
Indiana and Hummock Avenues, and extending (1) 

10 Eastwardly along the Northerly line of Hummock 
Avenue, two hundred feet to the "\Vesterly line of 
Robinson Avenue; ( :2) N orthwardly along the West-
erly line of Robinson Avenue, one hundred thirty-
three feet to the Southerly line of Logan Avenue; 
( 3) W estward1y, along the Southerly line of Logan 
Avenue two hundred feet to the Easterly line of 
Indiana Avenue; ( 4) Southwardly, along the East-
erly line of Indiana Avenue, one hundred and thirty-
three feet to the place of beginning; 

20 And also a certain tract of land situate in Atlantic 
City aforesaid, described as follows: 

BEGINNING at a point in the Westerly line of a 
twenty feet wide alley, at a point distant one hun-
dred feet South from the Southerly line of Lincoln 
Avenue and one hundred and forty-five feet West 
from the Westerly line of Indiana Avenue, measured 
at right angles thereto respectively I and extends 
thence (1) vVestwardly, para11el with Linco1nAve-
nue, one hundred feet to the Easterly line of a fifteen 
feet wide alley; thence (:2) Southwardly, along said 

30 alley, para1lel with Indiana Avenue one hundred 
feet; (3) E,astwardly, parallel with Linco1n Avenue, 
one hundred feet to the Westerly line of a twenty 
feet wide alley; (4) Northwardly, along the same, 
parallel with Indiana A venue, one hundred feet to 
the place of beginning; that he, the said Leeds, wo~1ld 
pay to the said plaintiff two per cent. commiss10n 
on the sale price thereof. 

2. Afterwards, to wit, on the ......... day of Feb 
ruary, A. D. nineteen hundred and eleven, the plain 
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· tiff procured a purchaser for the said property, to 
,rit, Stephano La Rosa, who agreed that he would 
pay therefor the sum of Twenty-Five ffhousand 
rrhree Hundred Dollars ( $:25,300). 

:J. That in accordance with the contract between 
the plaintiff and the said Leeds, plaintiff's commis-
' ion at two per cent. would amount to Five Hundred 
and Six Dollars ( $506). 

4. That upon entering into the agreement between · 
the said Leeds and the said La Rosa for the purchase 10 
of said pro11ert)T, the said Leeds refuRed to sell the 
said property unless he con] d procure for the same 
the sum of Twenty-five T11ousand Three Hundred, 
net, and would not sell the said property to the said 
La Rosa for the sum of Twent~T-five Thousand Three 
Hundr ed Dollars if he was obliged to pay out of said 
sum th e sum of Five Hundred and Six Dollars to the 
plaint iff as commiRsions thereon. 

5. Th'at after some negoti ,ations between the said 
La Rosa and the said Leeds and tl1e plaintiff, the 
said La Rosa directed the plaintiff to go to the said 20 
Leeds and ten the said Leeds that he would forego 
his rig ht s to the commission on the sale of said 
proper ty, if he, the said Leed~, would sell said prop-
erty to the said La Rosa for the sum of Twenty-
fiye Thou sand Three Hundred Do11ars, and the said 
La Rosa agreed to and with the said plaintiff that if 
the said ·plaintiff would g;o to the said Leeds and te11 
him that he would forego the ~aid commissions, and 
if, the said plaintiff would forego the said commis-
sions of Five Hundred and Six Dollars, he, the said 30 
defendant, La Rosa, would pay to this plaintiff the 
sum of Five Hundred and Six Do1lars. 

6. Said plaintiff further says that 111 consideration 
of the said promise he did forego his right to have 
of and from the s·aid SylveRter Leeds said commis-
sionc; of Five Hundred and Six Dollars, being two 
per cent . of such purclrnse price, and did go and ten 
the said Sylvester Leeds that if he, the said Sylvester 
Leeds, would sell and convey said property to the 
!'Hicl La Rosa for the sum of Twenty-five Thousand 
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Three Hundred Dollars, he, the said plaintiff, would 
lorego said connnissiom,, aud thereupon the said 
Sylvester Leech, did sell and convey the said property 
to the imid La Hosa for the sum of 'l,wenty-five 11hou-
sand 'l1hree Hundred Dollar3, whereupon the said 
defendant, ~tephano La Rosa, was indebted to this 
1J1ainti1f m the sum of .B1ive Hundred 1and Six Dol-
lai_;S, 

7. This plaintiff further says that he, the said 
1 O plaintiff, is indebted to the said defendant in the 

sum ot. l,hfrty-two Dollars and Sixty-eight Cents 
( $3J.G8) for the price and value of certain meats 
and provisions 1:iold and delivered by the said La 
Rosa to the said plaintiff, for which sum he, the said 
plaintiff, gives a credit to the said La H.osa for and 
on account of the amount due from the said La 
Hosa to this plaintiff by reason of said agreement. 

8. Plaintiff further says that the amount due and 
owing from the said defendant, Stephano La Rosa 
to him, allo,Ying said credit, is the sum of Four Hun-

20 dred Seventy-three Dollars and Thirty-two Cents 

30 

( J! ,~, •) •),>) 
<JJ"":I: 0.0~ . 

9. Plaintiff further says that the s1aid defendant 
refuses to pay said sum of .B1 our Hundred Seventy-
three Dollars and Thii'ty-two Cents ($-:i:73.3~) or any 
part thereof, to his damage, ] 1ive Hundred Dollars 
( $500.00), wherefore he demands against the said 
defendant, Stephano La Rosa, the sum of Five Hun-
dred Dollars. 

BOURGEOIS & COULOMB, 
Attorneys of Plaintiff. 

~l1he fo]losving is a bill of particulars of the state-
ment whereon the annexed complaint is founded: 
Stephano La Rosa, Dr. 

To Anthony M. Sindoni. 
Cash due on account of contract ........... $506 00 
Credit by meats and provisions sold by 

Stepha~o La Rosa to Anthony 11. Sindoni. 32 GS 

Ba1ance ......................... • • • · · · $47:3 32 
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Judgment will he demanded for the above sum of 
Four Hundred Se,Tenty-three Dollars and Thirty-
bYo cents ($-!73.3~). 

BOURGEOIS & COULOMB, 
Attorneys of Plaintiff. 

TESTHIONY. 

Before Hon. Frank Smathers, ,Judge, and jury, at 
District Court Hoom, City Hall, .Atlantic City, New 
.Jersey, this sixth day of September, A. D. 191:2. 

Appearances-l?or Plaintiff, Bourgeois & Coulomb. 
For Defendant, Garrison & Voorhees. 

( . .\.. K. Littlefield, stenographer, fin;t duly sworn.) 

.AN11HO:NY ~1. SINDONI, Sworn. 

10 

Direct Examination, by :Mr. Coulomb: 20 
(J. ;\} r. 8indoni, yon are the plaintiff in this case'? 
A. Yes, sir. 
(r .And where do you live 1 
... \. 109 South .Mississippi Avenue. 
Q .... \.nd what is your busi1Jess t 
.A. Why my trade is barber, but I run a boarding 

house. 
Q. And <lo you know Mr. Leeds, Mr. Sylvester 

Leeds -~ · 
.. \. Yes, sir. 
Q ... \ml did yon have a business dealing with him 30 

sometime in .January of 1911? 
.\. Yes, sir. 
(J,. ,\rnl what did that lrn~iness c-oncern? 
... \. A hont houses, sold his houses. 
Q.•And was that propert-v situate at the north-

east corner of Indiana and Hummock Avenues in the 
rit~T of Atlantic City? 

... \. Yes, sir. 
Q. What was thr nature of that business? What 

<lid he employ you to do 7 
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... \.. Vhy 011e day l just met :Mr. Leeds and 1--
lJ. Ans,Yer the question; l think we can get along 

quicker. What did he employ you to do with respect 
to that property 0? 

.... \... Who? • 
(l. 1lr. Leeds . 
.... \. Mr. Leeds told me if I sold hi8 property would 

give two per cent. 
tJ ..... --\.nd ho,Y much was the least }fr. Leeds would 

10 property! 
\ . .,_\ t tlrnt time ,,Tants to get thirty thom;and dol-

lars. 
(~. Djd yon make any effort to se11 it 1 
4\. Any offerJ 
(J. i\Iake an>· effort to sell it for him 1 
.. \. l iold him I sold it. 
Q. And in relation to the sale of that property 

did .mu havn any dealings with Stephano La Hosa ! 
.. \. Yes, sir. 

20 Q. Did ~·on p;o to him to sec whether he would 
purchase thr property? 

A. Yes, sir. 
Q. Did he manifest a wi1lingness to purchase the 

property? 
.,_\.. ·what? 
Q. ma he a~ree to purchase the property? 
A. Who agreed? 
Q. :Mr. La Rosa? 
A. I took :\fr. La Rosa to Mr. Leeds. 

30 Q. And how much dfrl :\fr. La Rosa want to buy 
t li c propert:v for? 

.. \. ,Yell, lrn give birn different prirec.:, yon know. 
One time offerco twentv-four thousand dollar.~. twen-
t>·-five thousand dollai~s. until T put him up to the 
1wire twenfr-five thou~and three hundred. 
· 0. 4\nd ;as that the highest 1wice that :.\fr. La 
Ros:=i wou lrl ~:rive for the propert:v? 

A. Oh. 1\fr. La Ro~a was going· to give more if Mr. 
L00cls woul cln 't sell it. 

Q. And how m1wh was the 1east ~fr. Lee<fa woukl 
take for the property? 



A. ~lr. Leeds wouldn't take less than twenty-six 
thom;and dollars. 

(l, So Mr. Leeds wouldn't take less than twenty-
::iix thousand dollars 1 

A. Yes, sir. 
(J. What did he say that he would do if you sold it 

for lc~s than twenty-six thousand dollars 0? 
Mr. Garrison-I object. 
( Question allowed.) 
( Whereupon the defendant, by his counsel, lO 

1:rays a hill of exceptions, which is hereby al-
lowed and sealed accordingly.) 

FRANK S~IATHERS (Seal.) 

(J. What did :Mr. Leeds say with respect to the 
payment of comrnis<::ions if he had to take less than 
twenty-six thousand dollars for the property? 

A. 1f I take less than twenty-six thousand dollars 
would give no commission. 

Q. Then did you make any proposition of that 20 kind to Mr. La Rosa 1 
A. Yes, sir. 
(J. \Vhat did you say to Mr. La Rosa 1 
. .\.. Why l\lr. La Rosa say to me, ask :Mr. Leeds, 

· · 1 am short in the money, ask 11r. Leeds would take 
without commission and I pay you the commission,'' 
and Mr. Leecls says--

Q. Who said '' I pay?'' Who said that? 
A. Mr. La Rosa. 
Q. Did he say that to you? 
A. He say to me '' l pay the commis:::ion. '' 
Q. Then what did you do then upon that proposi-

tion heing made to you? 
~\. Then r went to ~lr. Leed 's store on .Atlantic 

Avenue. 
(~. ~\nd who went with you 1 
. ..\. Mr. La Rosa and I went up to ~[r. Leed 's store 

and Mr. Leeds I say '' what you take, Mr. Leeds, low-
est figure for your property?" He says "twenty-
:::iix thon:-:and do1lars." Then ~fr. La Rosa as.;k "what 

30 
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he take without the commission, becau se l ain't got 
much money now, and when I got the possession and 
collect the rent l pay that." .Mr. Leeds says, "I 
allow you two per cent.; figure up what that amount 
to.'' And Mr. La Rosa told him, he says, '' try you 
best to take cheap you can, that two per cent. off," 
and Mr. Leed s say8 '' l will give you something be-
side.'' 

Q. And what was finally the figure th at :i\Ir. Leeds 
agreed to take for the property ? 

A. rrwenty-six thousand dollar s. 
Q. What wa s finally the price th at he agreed to 

ta 1'"e? 
A. Tvrn per cent. off. 
Q. How much was it 1 
r\. r.rwenty-six thou sand dolliars,; take ~wo pe11 

cent. off. 
Q. Can you tell how much money the property wa:--

finally sold 1 
A. How much was sold 1 
Q. Yes . 
.A. How much was sold 1 Twenty-fi ve thousand 

three hundred. 
Q. And did Mr. La Rosa pay that much for the 

property 0? 
A. Paid that much for the property. 
Q. And property was conveyed to him 1 
A. I brought him to close the bargain . 

CROSS EXAMIN 1~/rION , by Mr. Garri son: 
Q. Had ?OU .an agreement in writin g from i!r· 

Leed s that he would pay you two per cent. cornnus-
sion 1 

A. No, sir. 
Q. Didn't have any agreement in writing with 

Mr. Leeds at all? 
A. No. 
Q. Mr. Leeds didn't give you a writin g· that 1w 

would par you the two per cent.? 
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A. No. 
<J. Are you sure of that~ 
A. I am sure; yes, sir. 
(J. Didn't have any agreement in writing from 

.Jlr. La Rosa , either, did you, that he would pay you 
two per cent .~ 

.A. Listen, Mr. Garrison--
Mr. Coulomb-Answer the question, Mr. Sin-

doni. 
A. No, didn't have no writing. 10 
(J. How Jong ago has it been since this happened~ 
A. I don't put down the date in my book, but some 

time in the winter time; I don't remember the date. 
Q. Now you know when it was, Mr. Sindoni. Now 

tell the jury just when it was. 
A. I told the truth, you know, Mr. Garrison; I 

told the truth. 
Q. You said it was in cold weather~ 
A. Yes. 
Q. Was it the last cold weather we had~ 20 
A. Yes, cold weather was. 
Q. You mean to te11 the jury this transaction took 

place last winter~ 
A. No, sir. 
Q. When did it take place1 
A. Winter before last. 
Q. Then you do remember when it took place, 

cion't you? 
A. I don't remember the date. 
Q. What month did it take place in 1 30 
A. Really I don't remember. 
Q. Don't remember what month f 
A. No, don't remember what month because I 

have no particul ar date, because I was dealing with 
1r r. La Rosa honest. 

Q. Where was his settlement made1 
A. In the Marine Trust Bank building, Title 

Company. 
Q. Did you say anything to Mr. Lord about yon 

"ere to have a commission out of this sale f 
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A. Mr. Lord f I don't say nothing to .Mr. Lord 
IJecause was between me and Mr. La Rosa in Mr. 
Leed. 's store. 

Q. You have answered you didn't say anything 
to Mr. Lord about it f 

A. J:' o, because in Mr. Leed's store--
(J. 1: ~ ever mind the because. Your attorney can 

get that it he wants it. Mr. Lord made the settle-
ment, didn't he'? 

A. Yes, sir. 
l~. And Mr. La Rosa paid twenty-five thousand 

three hundred dollan; for the property J 
A. Yes, sir. 
ll. And you stated :Mr. Leeds told La Rosa that 

he ·would take two per cent. off of twenty-six thou-
sand dollars 'l 

A. Yes, sir. 
Q. And he could have.it for the difference! 
A. Yes, sir. 
(_J. How do you account for the fact that he didn't 

20 get it for that difference f 
A. Because I will tell you I take to :Mr. Repetto 

office after that and I make llfr . Leeds come down 
there and lllr. L allosn say, "If you will take cheap 
you can, I will give you same money than l\Ir. Leeds 
al lowed you.'' 

(~. Then he promised you more commission out-
side of that '? 

... \. 1:To, he 1n·omi~ed that two per cent., ·wasn't ~Ir. 
f ~n Rosa's money, 1'fr. Leeds money allowed to ~Ir. 
La Rosa to give to me and :Mr. La Rosa told him to :30 give me something beside. 

Q. Now this matter happened in January, 1911; 
is that right? 

A. I don't know when it was because I have no 
particular time put down in my book. 

Q. Did :You keep a booly account of any1 
A ... What is the use of keeping book account when 

he sn>Ts give to me as soon as he got his rent? . , 
Q. Row :rnn rercivrd a letter from our office, d1dn t 
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you, to come and pay a bill that you owed Mr. La 
Hosai 

( Objected to. Objection withdr,awn.) 
Q. We wrote you a letter from Mr. La Rosa about 

a week before you started this suit that if you did 
not come in and pay the bill you owed La Rosa that 
we ·would sue you the following Saturday, didn ~t 
we? Isn't that true"? 

A. Yes, sir. 
(J. And on that following Saturday you brought l () 

this suit, didn't you 1 
A. No, sir. 
(J. Why, certainly, answer; you don't have to look 

to him to get an answer. 
A. (Witness nods head yes.) 
Q. Now why didn't you bring this suit sooner than 

when gotten after the bill you owed La Rosa 01 
A. Because he postponed me every day. 
Q. Then you saw him every day about it 1 
A. l\Ir. Garrison, ask Mr. La R_osa what I told him 20 about that money. 
Q. Mr. La Rosa is going to be on the stand in a 

minute. What relation are you to Mr. La Rosa~ 
A. He married my cousin. 
(J, Then you are relatives, are you 1 
A. Yes. 
Q. Now hav_e you told all the conversation that 

took place between you and La Rosa~ 
.A. What1 
Q. Have you told all the conversation that took 

place between you and La Rosa touching this com- 30 
mis. ion! 

,.\. I don't understand the question. 
( Question repeated.) 

,\. Have I told him? Not vet. 
Q. Got more to tel1 yet1 · 
,\. Yes; I have got more to tell yet. 
Q. Now La Rosa met vou one time on the Rtreet. 

<l1dn't he, and asked you· to pay that meat bi1H 
A. Mr. Tja Rosa 1 
Q. Yes. 
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A. He sent the bill over to the house. 
lJ. Sent the bill over to the house 1 
A. Yes, after l stopped the bill to him. 
lJ. Well, but that isn't the question l aske<l you, 

:Mr. Sindoni. l asked you if Mr. La Rosa didn't 
stop you on the street-. -

-A. Stop me on the street? 
Q. -and ask you to pay him the meat bill -~ 
A. Not stopping me on the street . 
Q. And you say he did not? 
A. N' ot in the street. 
Q. Did he come over to th8 store and a~k you to 

pay the meat bill? 
A. Yes. 
Q. Did he show you the bill? 
A. Yes, he showed me the bill; sent me the bill. 
Q. And what did you tell him when he showed 

you-did Mr. Leeds tell you that he would give you 
two per cent. commission if you sold his property¥ 

A. Yes, sir. 

SYLVESTER LEEDS, Sworn. 
DIRECT EXAMINATION, by Mr. Coulomb: 

Q. Mr. Leeds, were you the owner in January, 
1911, of a property situate at the northeast corner of 
Indiana and Hummock Avenue in Atlantic City"? 

A. Yes. 
Q. And did you have that property for sale1 
A. I did. 
Q. Did Mr. Sindoni have any agreement with you 

respecting the sale of it? 
A. Verba1ly, yes. 
Q. And what was the agreement? 
A. vVhy I first asked thirty thousand dollars. 
Q. Did you agree to pay him any commission? 
A. No, I didn't; but I did then, yes. 
Q. And how much commission did you agree to 

pay him if he sold iU 
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A. l understood it was to be two per cent. 
lJ. \Vere any offers made to you for the property 

through him ? 
.J. What say 1 
l~. Were any offers made to you for the property 

through :ivlr. Sindoni "? 
A. Yes, several. 
Q. Was an off er made by Mr. La Rusa, Stephano 

La Rosa? 
~\., I found that out afterwards, yes. 10 
lJ. How much did 1fr. Stephano La Rosa offer 

to pay for the property t 
A. Who, Mr. La Rose 1 
Q. Yes. 
A. Well, made two or three offers; what one do 

you mean"? 
(J. What wa sthe highest offer he made1 
.._\. T'1iTenty-five thousand, I think. 
l2, Was it twenty-five thousand three hundred, 

do you know'? 
A. You are talking about the offer; he offered 20 

twenty-five thousand. 
Q. ·what was the highest price he fianlly agreed 

to pa:v for itJ? 
A. Twenty-five thousand three hundred, I think. 
Q. Was there any conversation with you (with-

tlra,m). ·what was the lowest price you would take 
for the property~ 

.\. 'rwcni\~-six thousand. 
Q. You fi·nall--v sold it for twenty-five thousand 

tln·pe lnmdrcd, i' understand 1 30 
.\. I did. 
Q. Was there any agreement made touching the 

I n~·mcnt of commissions 1 
:\. T said I would pay no commission after it got 

helow twenty-six thousand. 
Q. \fter ft got below twenty-six thousand? 
A. Yes. 
Q. Was Mr. Stephano La Rosa present when that 

statement was made 1 
A. I couldn't say. 
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Q. You don't know whether Mr. Sindoni and Mr. 
La Hosa were at your store 0? 

A. No. 
Q. Do you remember whether or not they were 

at your store together"? 
A. 'I1hey were at Mr. Repetto's office; I don't know 

v1hether they were at the store; I don't remember 
that. 

(l Did you ever see them together? 
10 A. At Mr. Repetto 's office. 

Q. Did Mr. La Rosa and Mr. Sindoni come to your 
place with reference to the purchase of this prop-
erty "? 

A. 'I1hey were at the store, I believe now? 
Q. And did they have any conversation together 

there in your presence? 
A. Yes. 
Q. In what language was that conversation he1d1 
A. Italian, I guess. 

20 Q. It wasn't in English? 
A. No, sir; it was not. 
<rl And after that conversation was concluded, did 

.Mr. Sindoni say anything to you respecting his fore. 
going of his commission? 

A. I can't just recall that. I won't say positive. 
It was either there or at Repetto's office; I don't 
know which it was. 

Q. What was said at either that place or Repetto's 
office with respect to Mr. Sindoni 's foregoing his 

30 commissions 1 
A. I had told- ·-

Mr. Garrison-Wait a minute, Mr. Leeds. I 
don't think, if your Honor please, conversations 
they had in w

0

hich Mr. La Rosa, a man can't 
understand the English language, is relevant. 

The Court-Well, it appears now as though 
this agent was agent for both of them. 

Mr. Coulomb-I see the situation. 
The Court-He was trying to get it for the 

defendant here very cheap ,and he was also 



trying to sell it for 1lr. Leeds and get the big-
gebt price for it. 

Mr. Uanisou-'l 1hat is his saying so. l can't 
t:iCC how that could be litely. l will withdraw 
the olJjectiou to save time. 

( (Jue~tiou repeated.) 
~\.. Who by, ;Sindoni? What do you mean, what 

was said q 
Q. Yes . 
... \. l ean 't jn~·t r •call. l will tell you, I don't know 

auytl1ing about the agreement between La Hose and 
10 l::iindolli. l know nothing about their agreement; I 

jut:>t :-simply said I wouldn't give any commission 
aftrr that time. 

'rhe Cou t I thi uk he haq made it plain 
enough that he wouldn't pay any cor unission 
aftrr lH' g"Ot less than t\\ euty-~)ix tl10rn,and dol-
lars. 

CH08 ' :B~~ XML TA Tl 0 ... r, by 111:. Garrison: 2o . 
Q. }lr. Siracusa came to your place with :Mr. La 

Ro:'a, too, didn't he ! 
.,_\. I h(\liC've he did. 
(l ... \ml Ln Rosa and his daught<>r canw one time 

to your plaf'L' to .;p(l about the property! 
.. \. l don't remember. 
<1. Don't rcrncmhcr that? 
.\. I don't rcrnem her that. 
(l. But You do h10w that Anthony ~iraeu:a came 

t .err to ti:~ to get the prop('rt3 for ~Ir. La Ro:-;a? 
.\. Ye . 30 

I.() . I • \. p I1.Pl1~1,rro. 8"\\ Ol'll. 

DIRECT Kr.L\?\IL TATTO ... \ hy ::\fr. Coulomb: 
0. jfr. Hepetto, do you know ~Ir. ~·fo1doni and l\fr. 

La Rof:a. the partie~ to this suit? 
A. I do. 
Q. Wer(l thrv ever in rnur office with res1)ect to l • • 

1r I reha e of prop"I't.V from ~fr. Leech,? 
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.A. They were. 
lJ. Do you know what price nlr. Leeds held this 

property at? 
A . .J1y recollection is about thirty thousand dol-

lars. 
(~. Do you know what was his figures, the lowe:-t 

lJrite he agreed to take for it; that is before there 
,ms any discussion about commissions'? 

.. \. '1\vcnty-si_ thorn-and and some odd lnmdretl, 
if I remember. 

Q. Do you kn°'Y ,-vhat price 1'1r. La Hosa wanted 
to pay for the property 

.. A. He wanted, l think, about less than twenty-
ifre thommnd dollar~, a.., l rewember. 

Q. Do you recall \Yhether anything ,Yas said by 
.Jfr. Leeds with 1·espcet to the payment of commis-
sions in the eYent it was not sold for twcnty-:ix 
thousand dollars 1 

... \. He said he would not pa~- anr commis,ion if 
he got less than twent>--six thousand dollars. 

Q. ) .. nd ,d10 was the agent that was trying to sell 
it for himt · 

... \. 1Ir. Sindoni. 
Q. The plaintifH 
... \. Yes, it was I who got him to get La Rosa for 

l\Ir. Leeds. 
Q. And was the property finally sold by :Mr. Leed:-, 

to ~Ir. La Rosa 1 
A. It was. 
Q. And what was the price paid? 
.L\. Twentv-five thousand three hundred dollars. 
Q. -was tl~ere nn>· converrntion held in your office 

wher0in ~fr. La Rosa agreed to pa~- thr e_·trn com-
rni~sions if the property conl<l he procured for le.; 
than twenfr-si"\: thousand dollnrs? 

... \.. ·well,. l\Ir. Lee<lR and T were talking in English 
and Mr. La Rosa and Mr. Sindoni herd a conversa-
tjon in Italian and thev were discussing· the qne tion 
of commissions and, ~f course, the>- s1\cak a djalect 
in Italian and, >·ou might sa>T almost a snb-dial_ert 
of the Italian languag·e, an<l I have considerable d1ffi-



cultY in recalling now the conversation except the 
i111p~·essio11 that wm, made on me at the time. 

( Oujecte d to.) 
(J . .1. ow at the conclusion · of that conversation 

while ~1r. La Hosa was present, did Mr. Sindoni say 
anything to ;\Ir. Leeds about the commissions 1 

~\.. lie said he wouldn't ask for any commissions 
from ~lr. Leeds. 

ClWSS K ·_AJHNATION, by :Mr. Garrison: lJ 
Q. nlr. Repetto, you remember my going to you 

and asking you if you ever heard any conversation 
touching commissions between Sindoni and La Rosa '? 

r OU remember that f 
~\.. I remembe r you meeting me in the hallway of 

the Bartlett Building some time ago after the suit 
was brought. 

(J. And do you remember stating to me at that 
time that time had been so long ago that you had 
no rcc•ollection of any conversation that they had on 20 
rommi sions? 

~\. 1 To, l didn't say that. What I said is this: that 
I didn't recall the details; that I was taken sick a 
~hort time after that and didn't have anything to 
do with Jm .... iue:-;~ for rnonths aftel'wards. But I 
:aitl, going out of the :Marine Trust Company I re-
llll'mlwr La Ho;-;a , a)·iug to 8indoni, '' I will see you 
later," and I said to you, "I don't know what that 
1,10ant. '' That i:-i ·what l told you. 

Q: Dicln 't you say to me that you had no recol- 3 
led1011 of ever hearing them talk about commissions. O 
Thl' oul~· rceolleetion:-- that ~-ou lrnd was, you al so in 
tlti c•onn1·sntion told me, tliat ,, ou had been sick 
~·inee-the onl)· recollection that you had when they 
were leaYing the ~farine Trust Company La Rosa 
:·aid, '' I will see you later?'' Isn't that what you 
told me? 

A. Yes. 
Q. Certainlv vou did . . 
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l E-DIHEUT E ... · .£ 1111 -:-Arrio.l.. T' by .Mr. Coulomb: 
~- .Mr. Hepetto, diJ you say that was the on1y rec-

ollection you lrnJ of this matter ? 
A. No, l said l didn't remember the detail.:>. 
~- JJut you diJ remember that afted 

dOTI01 FOR NON8Ul'f. 

Mr. U arrison-If your Honor please, I waut to 
make a motion on the record just now. It seems to 
me, if your Honor plem,e, there ought to be a non-
suit in this case. lf this is anything at all it is clearly 
a promi::-;e to pay the debt of unother. You see, .Mr. 

20 LeeJ::i haJ agreed with .Mr. 8indoni that he would 
pay two per cent. conunis::iion. He said .Mr. Leeds 
agreed to ilrnt. Later 011 he say:s that ~Ir. La Ro a 
promised to pay that commission. .1 Tow, it seems to · 
me, that i~ within the ::statute of frauds, clearly a 
promi~e to J ay tlie deht of another, under their 
pleadi11g-;, if you read their pleadings. Their plead-
iw~·s follm T that out. 

'fhc Conrt I think, on the contrary, the PYidence 
:how::-i, aud 1 think the pleadings would warrant the 
evi<lc1w<.1

, tliat. it wa'-5 the origina: obligation of the 

30 defrrnlant inf--tPad of hr prnrnisiug to pay :\1 r. Leeds' 
dt"bt. I 11 other words, as [ under::-tanu the evidence, 
LhPy me tr:·ing- to show that this man, LaHosa, the 
dl 1 f·,mlant, ag ·eed himfelf primarily and pen,onally 
to pay the rommi~, ion. 

r r. Oarri1..1on-~I'lrnt is Leeds did? 
rrhe Court-1T o, hr do11 't look to Leed.. In the 

fir ·t i11 tanee was Leeds' obligation, but later on 
he rel0a ~e, L00d, becau~e Leeds won't sell for the 
muonnt thnt th defendant wants to pay, so fhrnlly 
the defencfant say~, '' if yon get it for a certain price. 



then I ,vil I pay you the commission.'' In other words 
making it his own debt. 

Mr. Uoulomb-li your Honor please, tllere was no 
obligation on Mr. Leeds to pay this commission if it 
,Ya • old 1.Jelo\•>' hventy-::--i_ tl10usanct dollart,. 

(1Iotion overruled.) 
( \\'lwreupon thP defoll(la 11L by his coum;el, prays 

a bill of exceptions, which is hereby allowed and 
~ea led accordingly.) 

:F'RANK SMATHERS (Seal). J t) 

DEFENDANT'S TESTIMONY. 

LOUIS Db~GROSSA, first clui~· sworn as inter-
preter. 

~rtilijPII ... L TO L~ l{O~L\, s,rnrn through interpre-
t r. 
J>IHECT IiJXA:MlNA.TlO ... \ by Mr. Garrison: 20 

(J. You know :i\lr. Sindoni 1 
... \. Yes, sir. 
Q. Some relation to you, isn't he1 
.\. Yes, sir. 
<~. Did you purc-lrnRc a property from Mr. Leeds 1 
J\. Yes, sir. 
(J. And ,drnn did you purchase that property1 
.. \. I don't know precisely the date; it was about 

tlw twenty-second or more of February, but the con-
ti ad hegin on that month. 30 Q. That was ] 9111 

.. \. 1 t is eighteen months this ]ast Fehruary. 
<J. Did you have an agreement with Mr. Sindoni 

that yon would pay him a commission of two per 
eent. on whatever he got you the property for1 

1\. Never. . 
Q. Ask him when he first heard that Sindoni 

:lairnrcl that he owed him Rome commission for buy-
. mg tl1e pro11erty off of Mr. Leeds 1 

.. \. lt was after tliat I asked him for the sixty dol-



lars that he owed me for meat that he had bought at 
my place in the neighborhood of about fitty-nine 
dollan, anu some oJct cents. 1t was then wheu he 
spoke to me about it. 

1.._J. Did he speak to you about it or did he briug a 
suit? 

A. He spoke mformation of the percentage of any-
thing and he brought a suit against me. 

Q. Did you on one occasion send him a bill for his 
10 meats'? 

A. Different times I have sent the bills. 
Q. After you had sent him a bill for meats did 

you ever meet him on the street and have a conver-
sation with him about it? 

A. More than once and once happened that he 
came from the \Vest Side and we met together. 

Q. K ow what did he say to you about paying the 
meat bill? 

A. He said that 1 don't owe you anything; if l do 
20 why sue me for it. 

lJ. A1:ik him if he remembers the same day that the 
papers were fixed in ~lr. Repetto 's office that they 
after·ward went down to La Rosa's house--

A. You mean the attorney'? 
Q. X o. I will ask a new question. Did you ha Ye 

a conven,ation with 1lr. Sindoni at your own home 
when yolff wife and daughter and your son was pres-
ent about thib property? 

A. I did. 
30 Q. ,Vhat was the conversation? 

.,.L He wants to relate tbe beginning of the intro-
duct ion of thi:--rnle of this propcrt:\-; i--that what yon 
want? 

Q. No; I don't want to go back to that. Did you 
meet Mr. Sindoni in 1Ir. Leeds' office and while in 
the office did you promise to pay him a commi--siou 
if he got you this property? 

A. Never. 



CROSS T~XAML.TATION, by Mr. Coulomb: 
Q. You purchased this property for twenty-five 

thousand ihree hundred dollars, didn't you 0? 
_,.\. Yes, sir. 
lJ. Do )'On ki10,Y hmY mm•h :..\[ r. Leech-: wanted for 

the pro pert)~ in the beginning(? 
....-\. T,,enty-seven thommnd, but not thirty thou-

sand. 
Q. Did yon ever hear J\fr. Sindoni say to J\fr. Leeds 

that he \Yould not demand any commission for the 10 
,·ale of the prorJerty to Mr. Leeds? 

... \.. J. To. sir; 1 can't understand him. 
Q. Can't undcrdand the questions? 

The Court-X o, he said he couldn't under-
stand the conference between these two men . 

... . 1 ... o, I ran 't understand the conversation. 
Q. IIow long have you been in this country1 
.\. X early eleven years. 
Q .... \ml where have you lived during that time1 
... \ .... \.tlantic City. 20 

EH ... TE. ,rr A. LOH D, sworn. 
DlHECT KXAMINATIO1. \ by J\fr. Garr1son: 

Q. :.\Ir. Lord, you are the bo::is down at the South 
,Jer e:' Title Company~ 

... \. One of them. 
(~ ... \nd did ~~on makr a settlement between Syl-

\'€''ltrr Lrrd--: arn1 Stephano La Rosa? 30 
... \. l did. 
Q. And when was that"? Let's get the right date . 
.. \. I don't ~erm to have the date that settlement 

wa: rnntle, hut it was made as of February first, 1.911. 
Q. rn11? 
.\. Yes. 
(J_ ... Tow You rna,lc that :--;dtlcment yourself, I 

nnderstantl ·it 1 
.\. I did. 
Q .... \nything said during that settleuient hetr;cen 



Sinctoni and La Rosa about a commission that you 
recollect? 

..A. l don't remember . .Mr. Sindoni being there. 

G1{0S~ EXAJl1NAr:l.1ION, by Ur. Coulomb: 
(1. Who was there, Mr. Lord'? 
A. Seems to rne :Mr. Repetto ·was there and :Mr. 

1 0 La l~osa and :\fr. Leeds, and J don't know whether 
,James Henry .Mason, Sr., was there or not. 

(J. Have you got the statement'? 
.A. Yes. 
Q. vVas there any commissions charged off on that 

~,tatement? 
~\. ln favor of no one. 
Q. ·was there any deduction made in the price 

paid to ifr. Leeds for commissions? 
.A. No, sir. 

20 Q. What ·was the price paid for the property? 
~\.. Twenty-five thousand three hundred. 

MRS. CONCETTA L..c\ ROSA, sworn through 
Louis DcgrosRa, Interpreter. 
DIRECT EXAJ\fIN ... \T.ION, By :Mr. Garrison: 

(~. Do you lmo\'l :\Ir. Sindoni? 
.A. Yes. 

30 Q. Do yon remember when your lrnshand bought 
the property from Mr. Leeds'? 

A. Yes. 
Q. Ri~ht away after the Rn le was made, did i'\h'. 

Rindoni and your husband come home? 
A. Yes. 
Q. "\Vbat did they say? 
A. It was short after that thr T hong;ht the prop-

ertv Mr. Sindoni and the hm,ha~d ca;ne home and 
Mr: Sindoni says, "I am awful1y glad and happ? 
that your hnsba11d bong·M the property and I am 
so glad so that neither one or another got any corn-



mi~~ion about it.'' 
Q. Did he claim at that time in your presence that 

he was to have a c~:nmni~sion from your husband! 
A .... ,. ot a thing. 

NO CROSS EXAMINATION. 

::-;11~JPHA1 0 LA R( )t-,A, reca1 led. 
Dm~:CT E~r A1IJ.r-:-AT10.J..-:-, by Mr. Garrison: 

Q. Who \\ a::,; to get the commis,-;ion from Mr. Leeds 
on thi::; sale ? 

A. Sindoni was to get the commission if would 
give him some . 

.A Juror- Vliat bu&ine-..:s is this man in? 
.,_\, He i:-; a butcher. 

j[ I~ H ,H L ... \. IU >NA, sworn. 
I>lfUi}CT A:MI1 T NrlO.i. -:-, hy Mr. Garrison: 

ci. Do you know l\Ir. ~indoni 7 
A. r <:'S, sir. 
Q. \Y 0r0 you presPnt the day they came home after 

the:· had pnrehased this property? 
A. Yes, sir. 
Q. Did yon hear them have a conversation~ 
.A. Yes, sir. 
Q. ·what did yon hear? You can speak English? 
A. \\'h:·, I heard .:\Ir. Sindoni, after we hought 

10 

2o 

this property, when they came home, Mr. Sin<loni 3o 
and nly father came home and ifr. Sindoni said he 
,,a~ vrry happy, ver) glad my father bought the 
pro irrty and that ]10 wa~ very glad that my father 
had the property and that he didn't care that he 
rlid11 't get nothing becau~c he wa," relations, but he 
just ,rnnt m,v fatlwr buy the property. 

0. Did he say yom fatlwr had.' made a good bar-
gain? 
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.,1. He ;:;aid he made my father get a good bargain, 
yes, sir; 111ade a uiee chauce. 

CH• >SSE~ · .... UH.1. ' .... \T_10 .... \ L>y 1'11. Coulomb: 
1..J. \\iieu uid this couver;-;ation take place? 
.... L \\'hat do you 111ean ! l can't under~taml. 
lJ. \rhat time din this conversation tah place! 
.,\. What time thi::i was said! 
Q. Yes. 

\\' ell, it Yvns after they got done; l ran 't re 
member the time, of coun,e. 

l!- Aud how long ago was it! 
~l. \\' el I, it ,-vas in February of ~ometime, it was 

in tlie \Yinter 01 rn u that they bought the property. 
lJ. Dou 't .::emembe1· ,diat month it srns? llow did 

you kno\v they had ju~t bong hi the property? 
_\_ lJeC'ause the_\· em11e honw and said it. 
· J. Both came home togethe1·? 
.... \. Yes, sir. 
tJ. Anyhod>· cl~e ·with them~ 
.... \. X o, sir; them two \Vas together then. 

By )Ir. Garrison: 
(:. Sar, .Jlis;-, La Rosn, ,,ho ·wa-; pre:-;ent when tliat 

talk went on? 
L\. One of rny hrothers and one fellow was work-

ing for us then. 
Q. "\Yas there a young fellow working for you that 

heard it 1 
.A .• \ butcher. 
Q. I~ he here? 
.... \. He is here. 

1:jlRXNK L.\ RO~A, sworn. 
n1m~C1T FJX.,\MIN ... \ TlO T' hv ~fr. Garri~on: 

Q. K ow eventhing-, ron hr;ml :nmr sistrr testify 
on the stand, did you? 

.A .. Yes, sir. 
Q. 1N ere :mu vresent when they- came hack~ 
~\. Yes, sir. 



(J_ ... o, )OH t ll tli0 jmy what yon uu<len;tood 
them to ~ay t 

A. l understood them to say after they bought 
this propr1 t>·, th<.'>. came home 1 and~ Ir. 8indoni said 
he n1: very glad we bougl1t thif-i property, he didn't 
want nobod>· eh-P to have, was a venT cheap prop-
ertr, he didn't ean·, didu 't get nothing on account he 
wa relation to us. '.rlrnt is all. 

Q. Did he say anything- about that he didn't care 
if hP didn't p;ct aJl)T co1rnnissio11? 10 

A. Yes, sir. 
(Ol>jectcd to as leading.) 
The Comt-He already said that. 

(1f>()8S K. -~\1IL '" .. \TIOX, hy ~Ir. Coulomb: 
Q. \Yas this eonven,ation held in English or Ital-

iau? 
A. If Pld in Italian. 
Q . .And yon understood it, did yon? 
,\. Yefi, sir. 
Q. ·yv ere :rnn horn in this eonntr: or in Ttaly? 
.\. Born in Ttalv. 
0. Rorn lwre, ~;on sa;v? 
..\. Jo, Italy. 
Q. \nd when did thi<:; ronver~ntion take place? 
.\. "\YhY, in Februarv. 
' . Of ,~lrnt year? · 
.. \. T don't r~memher the date. 
0. Rut you remember it took place, do you 1 
.\. Yrs, sir. 

20 

0. ~\ncl who did Yon first tell about this conver- 30 
ation sjnrr this sui·t happened? 
.\. r don't nndrr-,tand what You mean. 
Q. Who did vou first tell v~u heard this conver-

. ation to? · · 
£\. Theard 1fr. Rindoni Raid at mv house? 
Q. And who di cl von first tell abol~t it? 
~\. Who did I tei1? 
0. Yes. 
A. Didn't tc-11 anyhod:\"~ T hrard it said m my 

house. 



Q. But yo'u never told anybody that you heard it 
said r 

A. No. 
(J. Not to this minutef 
A. No. 
Q. Ju::it came alo~1g without telling anybody that 

you heard this said f 
A. No. 

l\Ir. Ganiso11-Did j ou undersLand the lm,t 
10 question he asked you? 

J\lr. Coulomb-He understood it and he ans-
wered it. 

Hy .Mr. Ganison: 
Q. r OU know me, do you! 
i-. Yes, sir. 
<i. \' ere :ou up in ill) oilice ~omc time ago 1 
.A. Yes, sir. 
(J. \,Y-ell, did you tell it to me~ 

20 A. Bure. 

By Mr. Coul0111L: 
Q. Mr. La Hosa, why didn't yon tell me no,Y rn 

answer to my question f 
A. 1 didn't m1der. iand what you meant. 
Q. Didn't understand. I m-d·~d you two or three 

times . 
.A. I <lid11 't understand. 

PLAINTIFF'S REBUTTAL . 

.. \..":Tffo .. ry ~f. RLTDO.TT, recalJed. 
mnmcT K-.A:\H.JJ\T]O_._T, hv }fr. Coulomb: 

Q. :\fr. Rindoni, did you ev~r ::-a;, to 1! r. La Ro_s::i 
in lii,· horn.:0 that Yon were 11.)I· ti:-' t:?;rt any co1111m~-
1-- on-; and ~'01 w<?~'P glad lw i{t1 i· tb.q propcrtr and 



!~1:,t you didn' want any commi.:sions J 

1 . ever. 

1ro UH08S EXA.MlNA'l'lON. 

1301H S DES REST. 

CUuR'l 1 'S CHARGE 'rO JURY. 

Gentlemen of the Jury, the facts are so simple in 

tlii:s ca ·e l hardly believe it i~ necessary to have ,any 

legal enlightenment from the court. The only point 

for you to decide is the point of veracity. lf you be-

Jie,·e the plaintiff, then yom verdict should be in 

10 

hi, fay or for tht\ amount J1e claims. If, 011 the other 20 

hand, yon believe the defendant and his witnesses, 

t11en your verdict should hP in favor of the defend-

ant, and then that i~ all there is to it . 
... .,, ow tlw burden of proof· is ,al ways upon the 

the plaintiff, that i~, lip must, b:v a preponderance of 

evidence, safo;fy your minds that he is entitled to 

your verdict. If the evidence is e(]ually balanced 

and yon do not know ·whirh way to go, then you 

hould gfre the lwnefit to the defendant and say the 

plaintiff has not canied the burden of proof such 30 

a the la,v rrquirr, i 11 <'ivi I cases. 

'lhe .1111'? n,tunwd into ronrt with a verdict in 

favor of tlir p1ai.ntiff arnl again:-::t the defendant for 

fo11· lnrndred . Pventy-three :1:2 lOA. dolla'i·s an<l costs. 



.. A rule to show. cause ·wily a ne,Y trial should not 
be allo-wed defendant· was ailowed September 11th, 
191:2, finally argued January :2d, 191:3, and dismissed. 

JUDGMENT. 
This cause having been tried before the Atlantic 

Ui ty District Comt and a jury, on the sixth day of 
September, nineteen hundred and twelve, and the 

1 ,) jury having rnndered their verdict on that day in 
favor of the plaintiff and against the defendant .and 
asse:::ised his damages at the sum of four hundred 
seventy-three 3:2-100 dollars with costs to be taxed, 
and a Rule to Show Cause why said verdict bhould 
not be set aside having been allo_wed by the Judge 
of this court, and same having been argued on the 
thirty-first da:r of December past, and said Rule 
having been dismissed: 

It is thereupon on thi" second day of January, 
20 nineteen hundred and thirteen, ordered that judg-

ment final in the ahove cause he and the same here-
by is entered in favor of the plaintiff and against 
the defendant in the sum of four hundred seventy-
three :32-100 dollnrs, damages and twenty-seven 
67-100 dollars costs. 

30 

Entered on motion of 
FRANK S:MATIIBR8, 

BOURGEOIS & COLLOMB, Judge. 
Attorneys for Plaintiff. 

ON APPEAL--ORDER. 
(Filed ,January 16, 1913.) 

1 herehv certify that the fore!>·oi1w record, consist 
• • ~-, b 

ing of notice, summons and declaration, _stenogra-
pher's record and cop~r of Judgment constitutes the 
State of the Case in the above cause, and I hereh:· 
certify same as snch this fifteenth da:v of ,January, 
ninct~cn hundred and thirteen. 

FRANK SMATHERS. 
,Judge Atlantic City rnstrirt Co1irt. 

I 



NEW JERSEY SUPREME COURT 

:.nthony Sindoni, 

Plain tiff-Appelle,~ , 

vs . Notice of Appeal. 

.__ tephano La Rosa , 

Defendant-Appellant. 

TO IlOlTRGEOI.S & OOULOMB, ESQ!S., 
Atto rn eys of Anthony Sindoni. 

TAI E :XOTI,oE , that the Defendant appeals from the 
whole of the judgment ent ered in this cause in the New IO 
,Jersey Supreme Court affirming the judgment on appeal 
from the Atla ntic City District Court, on the following 
grounds: 

1. Because the said judgment affirms the judgment ob-
tained in the At lantic ·City District Court, thereby finding 
no merit in the r easons set forth on the app eal from said 
Atlantic City District Court. 

2. Because the Court failed to find that the judgment 
of the ... \tla nt ic City Di,strict Court, appealed from, was 
based on a pro mise to answ er for a debt, promise or 20 
default of a third pers•on by the Defendant below, and 
was 11ot in writ ing; and because the Court errone ously 
permitted the case to go to the jury over the objection 
of Defenda nt . 

l Because the Court refused to reverse the judgment 
below ·wherein the Court erroneously permitted the case 
to go to the jury wh en the same was within the '' ·Statut e 
of Franch;". and no writing was shown to prove th e lia-
bility of Defenda nt. 

-±. Bt>cause the ·Court below refused to dir ect a verdict 30 
for thr Defendant at th e close of the Plaintiff's case, and 
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for the reason urged on the motion for a direc tion, and 
the Supreme Court refused to reverse for thi s reason. 

5. Because the iSupreme Court refused t o reverse the 
judgment of the Atlantic City District Cou rt for the rea-
sons set out in the record as presented to th e rew Jersey 
Supreme Court. 

Respectfully, 
GARRISON & VOORHEE S, 

10 Dated July 14th, 1913. 
Attorneys of Defendant. 
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NEW JERSEY SUPREME COURT 

Anthony Sindoni, ; Appellee, 

vs. ) 
Stephano La Rosa, 

Appellant. 

Argue d February 18, 1913; Decided June 8, 1913. 
On A,ppeal from District Court. 

Before Justices Garrison, Swayze and Minturn. 
For the A·p-pellant, Garrison & Vo•orhees. 10 
For the· Appellee, Bourgeois & Coulom 1b. 

PER 1CURIAM: 
·The judgme nt of the District Court is affirmed. It W[.S 

a fact case and pr ,operly submitted to the jury. 
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NEW JERSEY SUPREME COURT 

Anthony Sindoni, 

Appellee, 

vs. 

Stephano La Rosa, 

Appel'lant. 

On Appeal. 

On Affirmanc e. 

J udg-ment Rec ord . 

Bourgeois & 'Coulomb, 
Attorneys. 

rr1'he defendant appellant appeals from the j udgment of 
the City District Court of Atlantic City and files the fol-
lowing case and reasons for reversal. 

10 IThe plaintiff, Anthony M. !Sindoni, re.sidin g at number 
109 .South Mississippi Avenue, .Atlantic 1City, Atlant ic 
County, New Jersey, .says: 

11. 'That on the third day of January , A. D. nineteen 
hundred and eleven, 1SyJvester Leeds agreed with the said 
plaintiff that if he, the said plaintiff, would sell and dis-
pose ,of for the said Leeds, a certain 1tract of land sitnate 
in t1he City ,of Atlantic City, in the Count y of Atlantic 
and 1State of New Jersey, de.scribed as foll ows: 

J3eginning at a point in the nor ,theast corner of Indi-
20 ana and Hummock Avenu es, and ext endi ng (J) east-

wardly along the norther•ly line of Hum mock _Ayenne, 
two hundred feet to the westerJy line of Robinson AYe-
nue; (2) nort'hwardly, along the westerly lin e of Rohinson 
Avenue, one hundred thir,ty-three fe et to the southerly 
line of Logan Avenue; (3) '\Vestwardly , along thr south-
erly line of Logan Avenue two hundr ed feet to the east-
erly line of Indiana Avenue; ( 4) southwardJ y, along_ the 
easterly ,line of Indiana Avenue, one hundr ed and tllll'ty-
t'hree fee.t to the place of beginning: . 

30 And also a certain tract of land .situat e in Atlantic 
City aforesaid, described as follows: 

Beginning at a point in the westerly lin e of a twenty 
feet wide alley, at a point distant one hundr ed feet south 
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from the southerly line ,of Lincoln Avenue and one hun-
dred and forty~five feet we·st fr,om the westerly line ,of 
Indiana Avenue, measured at right angles thereto res-
pecti\ ely; and extends thence (1) westwardly, paralleil 
with Lincoln Avenue, one hundred feet to the easterly 
line of a fifteen feet wide alley; thence (2) southwardly, 
alon(J' said alley, parallel with Indiana Avenue, one hun-
dred feet; (3) eastwardly, parallel with Lincoln Avenue, 
one hundre d feet to· the westerly line •of a twenty feet 
wide alley ; ( 4) northwardly, along the same, parallel with 10 
Incliana Avenue, one hundred feet to the place of be-
ginning; that he, the said Leeds, would pay to the said 
plaintiff two per cent. commission on the sale price 
thereof. 

2. Afte rwards, to wit, on the day 
of Febr uary, A. D. nineteen hundred and eleven, the 
plaintiff p rocured a ·purchaser for the said property, to 
"·it, Stephano La Rosa, wh·o agreed that he would pay 
therefor the sum of twenty-five thousand three hundred 
dollars ($25.300.) 20 

3. Tha t in accordance with the contract between the 
plaintiff and the said Leeds, plaintiff's comm1ss10n at 
two per cent. ·would amount to five hundred and .six dol-
lars (:¥506.) 

4. That upon entering into the agreement ·between the 
. aid Leeds and the said La Rosa for the purchase of said 
proJH'rty, the said Leeds refused to sell the said property 
unless he could procure for the same the sum of twenty-
five thousa nd three hundred dollars, net, and would not 
sell the said property to the said La Rosa for the sum of 30 
twenty-nve thousand th,ree hundred dollars if he was 
obliged to pay out of said sum ,the um of five hundred 
and si.y doLlars t,o the ·plaintiff as commission there •on. 

5. 'rhat after some negotiations between the said 
La Rosa and the said Leeds and the plaintiff, the said 
La Rosa dir ected the plaintiff to go to the said Leeds and 
tel1 the c;;aid Leeds that he would foreg,o his rights to the 
commi<::sion on the sale of said property, if he, the said 
Leeds. would sell said property to the said La R,osa for 
the sum of twenty-five thousand three hundred dollars, 40 
and the ~aid La Rosa agreed to and with the said plain-
tiff that if the said plaintiff would go to the said Leeds 
and tel1 him that he would foreg-o the said commissions, 
an<l if, the said plaintiff would foreg ,o the said commis-
r-io11 of five hnndrecl and six doJlars, he. the said defend-
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ant, La Rosa, would pay to this plaintiff th e sum of five 
hundred and six dollars. 

6. ,Said plaintiff _further says that in consideration of 
said promise he did 'forego his right to hav e of and from 
the aid ,Sylvest 1er Leeds said commissions of five hun-
dred and six dollars, being two per cent. of such pur-
chase price, and did g,o and tell the said Sylvester Leeds 
that if he, the said Syh nester Leeds, would sell and convey 
said ,property to the said La Rosa for the sum of twenty-

10 five thousand three hundred dollars, he, th e said plaintiff, 
would forego said commissions, and thereu pon the said 
Sylvester Leeds did sell and convey the sai d property to 
the ,said La Rosa for the sum of twenty- five thousand 
three hundred dollars , whereupon the ,said defendant. 
Stephano La Rosa, was indebted to this plaintiff in the 
sum of fivie hundred and ,six dollars. 

7. This plaintiff further ays that he, th e said plain-
tiff, is indebt ·ed to the ,said defendant in the sum •Of thirty. 
two do1lars and sixty-eight cents ($32.68) for the price 

20 and value of certain meats and provision s sold and de-
livered by the said La Rosa to the said plainti ff, for 
which sum he, the said plaintiff, gives a cr edit to the said 
La Rosa for and •On account of the amoun t due from the 
said La Rosa to this plaintiff by reason of said agreement. 

8. Plaintiff further says that the amount due and 
owing from the said defendant , Stephano La Rosa to him, 
allowing said credit , is the sum of four hundred sevent:v• 
three dollars and thirty-two cents (,$473.32.) 

19. Plaintiff further says that the said defendant re-
30 fuses to pay said sum of four hundred seventy-three dol-. 

lars and thirty-two cents (:$473.32) or any par t thereof, to 
his damage, five hundred doHars ($500.00,) wherefore he 
demands against the said defendant, ,Stephan o La Rosa. 
the sum of five hundred dollars. 

BOURGE0iiS & C0UL O:\IB, 
Attorn eys of Plaint iff. 
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The following is a bill of particulars of the statement 
whereon the annexed complaint is founded: 

Stephano La Rosa, Dr. 
To Anthony 1\1 . .Sindoni, 

Cash due on account of contract ................ $506.00 
Credit by meats and provisions sold by .Stephano 

La Rosa to Anthony 1\1. Sindoni . . . . . . . . . . . . 32.68 

Balance ............................... $4 73.32 

Judgme nt will be demanded for the abov,2 sum of four 
hundred seventy ... three dollars and thirty-two cents 10 
($47a.32.) 

BOURG®OiiS & OOUL0:\1B, 
Attorneys of P,laintiff. 

This cause having been tried before the Atlantic City 
District Court and a jury, on the s-ixth day of September, 
nineteen hundred and twelve, and the jury having ren-
dered the ir verdict on that day in favor of the plaintiff 
and agains t the defendant and ass 1essed his damages at 
the sum of four ·hundred seventy-three 32-100 dollars 
with costs to be taxed, and ,a Rule to .Show Cause why said 20 
verdict should not be set aside having been allowed by 
the ,Tudge of this 'Court, and same having been argued on 
the thirty ... first day -of December past and said Rule having 
been dismissed : 

lt is there upon on this second day of January, nineteen 
hundred and thirteen ordered that judgment final in the 
above cause be and the same hereby is entered in favor 
of the plai ntiff and against the defendant in the sum of 
four hundre d seventy-three 32-100 dollairs, damages and 
t,Yenty-seV'en 67-100 dollars costs. 30 

Entered on motion of Bourgeois & Coulomb, Attorneys 
of Plaintiff. 

FR ,ANK :SM:AT,HE-R.S, Judge. 

The appe llant specifies the following reasons or deter-
minations of the court, in the ahove cause, on ·which he 
l'elies in the argument in the above cause. 

1. Because the suit was based on a promise to ans,ver 
for a debt, promise or default of a third person by the 
defendant below, and was not in writing, and because the 
~om~t permitte d the cause to go to the jury over the ob- 40 · 
Ject10n of the def·endant. 
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2. Because the c,ourt refused to non-suit the plaintiff 
at the close of his case on motion of defendant below 
upon the reason urged by th·e defendant that the cas~ 
was within the Statute of Frauds, .and no writing was 
shown to prove the liability ,of defendant. 

3. Because the court refused to direct a non-suit at the 
c,lose of plaintiff's case for the reasons urged by the de-
fendant below, as will appear in the printed testimony in 
the cause. 

10 4. Because the court erroneously admitted evidence on 
behalf of the plaintiff ·below, and rejected testimony on 
behalf of the defondant below over the objection of n.e-
fendant, as appears in the printed testimony. 

5. Because the court refused to direct a verdict for 
the defendant at the close of the plaintiff's case, and for 
the reason urged on the motion for a direction. 

6. Because the court erroneously directed the jury 
that if they believe the testimony •Of the plaintiff, they 
might find a verdict for him. 

20 7. BecaTise the court failed to direct the jury that the 
plaintiff could not recover unless the alleged agreement 
sued on was in writing, the cause coming within the 
Statute of Frauds, and requiring such promise to be in 
writing. 

GA.RR1:LSON & VOORHEES, 
Attorneys of Defendan't-1Appellant. 

Dated January 18th, 1913. 

:This cause was heard by •our Supreme Court at the 
February Term, 1913, before Justices Garrison, Swayze 

30 and Minturn, who find that the judgment of the District 
Court should be affirmed. 

Whereupon it is adjudged that the judgment above set 
forth be affirmed and that the plaintiff appellee recover 
of the defendant appellant the sum of $500.99 damages 
and costs below, and his costs in the Supreme Court which 
are taxed at $19.00, making in the whole the sum of 
$'5rn.99. 

Judgment entered June 17, 1913. 
WiM. S. GU:Ml\fERE, C. J. 
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THE STATE OF NEW JERSEY 
County of t 88 Atlantic, f · 

l WILLIAM C. GEBHARDT, Clerk of the Supreme 
Co~rt of the State of New Jersey, do certify that the fore-
o·oino· is a true copy of the judgment entered in the above 
;tated cause as the same remains of record in rr,y office. 

(SEAL) 

EXDORSED:: 

In testimony whereof I have set my 
hand and the seal of said Court at 
Trenton, this third day of Sep- IO 
tembeir, A. D. nineteen hundred 
and thirteen. 

Clerk. 

" FILED OctO'ber 14, 1913. 
DAVIDS. CRATER, 

,Clerk." 

Service of a copy of within Notice of Appeal hereby 
acknowledged for Plaintiff, Anthony Sindoni, this 20 
16th day of July, 1913. 

BOURGEOIS & COULOMB, 
Attorneys of Plaintiff. 
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THll EVENING POST JOB PRINTING OFFICE , 156 FuLTON ST ., N. Y . 

ANTHONY SINDONI, 
Appellee, 

vs. 

STEPHANO LA RosA, 
Appellant. 

On Contract. 
On Appeal from 

Supreme Court. 

BRIEF FOR 
APPELLANT. 

This is an appeal from a judgment of the Supreme 
Court which affirmed a judgment in favor of the 
plaintiff below, entered upon a verdict obtained in 
his favor in the Atlantic City District Court. 

The action was brought to recover commissions 
alleged to have been earned by the plaintiff in bring-
ing about the sale of certain real estate from one 
Leeds to the defendant. 

It appears from thP evidence that Leeds employed 
the plaintiff to make a sale of some property belong -
ing to Leeds, and that the plaintiff secured the dP-
fendant as a purchaser. The plaintiff introduced 
testimony tending to show that the vendor was un-
willing to sell for less than twenty-six thousand 
dollars ($26,000.), an<l that the purchaser thereupon 
orally promised the plaintiff to pay his commissions. 

The principal question in the case is whether or 
not this promise was only to answer for the debt, 
default or miscarriage of another, and therefore 
unenforceable within Section 5 of the Statute of 
Frauds, Comp. St., ~61~, because not evidenced by 
a writing si~ned by the defendant or his lawfully 
authorized agent. 

The testimony adduced by the defendant tended 
to show that there never was any promise made by 



X 

2 

him with respect to the payment of comm1ss1ons 
but on this appeal the plaintiff's case must be take1; 
as settled by the verdict of the jury. 

The Court erred in directing the 
jury that if they believed the testi-
mony of the plaintiff they might find 
a verdict for him. 

This is based on the Sixth reason for reversal of 
the Supreme Court (Case, p. 38) and the Fifth ground 
of appeal to this Court (Case, p. 32). 

At the close of the case, the Court charged the 
jury as follows: 

(Case, p. 2fl) '' Gentlemen of the Jury, the 
fac~s ar~ so simple in this case that I hardly 
believe 1t necessary to have any legal enlight-
enment from the Court. The only point for 
you to decide is the point of veracity. If you 
believe the plaintiff, then your verdict should 
be in his favor for the amount he claims. If 
on the other hand, you believe the defendant 
and his witnesses, then your verdict should 
be in favor of the defendant, and that is all 
there is to it. 

Now the burden of proof is always upon the 
plaintiff, that is, he must, by a preponderance 
of evidence, satisfy your minds that he is en-
titled to your verdict. lf the evidence is 
equally balanced and you do not know which 
way to go, then you should give the benefit 
to the defendant and say the plaintiff has not 
carried the burden of proof such as the law 
requires in civil cases." 

This charge left a clean-cut issue in the minds of 
the jury between the defendant's denial of making 
any promise, and the plaintiff's testimony that a 
promise was made. It authorized a verdict for the 
plaintiff simply on finding the truth to lie with his 
witnesses. It entirely disregarded the question of 
the Statute of Frauds. 

The testimony of the plain tiff's witnesses was in-
consistent, as will be hereafter shown; in particular 
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that part of it showing a promise by the defendant 
was capable of two interpretations (1), that the de-
fendant's promise was an original one, and (2) that 
the said promise was a collateral promise to answer 
for the primary debt of Leeds. 

The plaintiff's counsel contended that the first in-
forence should be put on this testimony. The Court 
agreed with him, drew that inference, and kept from 
the jury the power of drawing the other inference, 
which would have necessitated a verdict for the de-
fendant because there was no evidence of a writing. 
This is evident from the argument on the motion 
for a nonsuit (Case, p. 20). 

'' Mr. Garrison-If your Honor please, I 
want to make a motion on the record just nuw. 
It seems to me, if your Honor please, there 
ought to be a nonsuit in this case. If this is 
anything at all it is clearly a promise to pay 
the debt of another. You see, Mr. Leeds had 
agreed with Mr. Sindoni that he would pay 
two per cent. commission. He said Mr. 
Leeds agreed to that. Later on he says that 
Mr. LaRosa promiseil to pay that commis -
sion. Now, it seems to me, that within the 
Statute of Fiauds. clearly a promise to pay 

the debt of another, under their pleadings, if 
you read their pleadings. Their pleadings 
follow that out. 

T~e Court-I think, on the contrary, the 
evidence shows, and I think the pleadings 
would warrant the evidence, that it wa_, the 
original obligation of the defendant instead of 
he promising to pay Mr. Leeds' debt. In 
other words, as I understand the evidence, 
they are trying to show that this man, La 
Rosa, the defendant., agreed himself primarily 
and personally to pay the commission. 

Mr. Garrison--That is Leeds did? 
The Court-No, he don't look to Leeds. In 

the first instance was Leeds obligation, but 
later on he releases Leeds b8cause Leeds won't 
sell for the amount that the defendant wants 
to pay, so finally the defendant says, 'if you 
get it for a certain price, then I will pay you 
the commission.' In other words making it 
bis own debt." 
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It is quite evident that the pld.intiff W&.d trying to 
show that the defendant agreed himself primarily 
and personally to pay the com mission. Our conten-
tion is that it was improper for the Court to draw 
that inference from the evidence instead of leaving 
it for the jury to draw. 

The most important part of the testimony of the 
plaintiff's witnesses with reference to the question of 
whether or not the alleged promise by the defend-
ant was or was not within the statute, is that bear-
ing on the question of whether or not Leeds was 
under any obligation to pay commissions. Here 
there was some inconsistency, for instance (Case, 
p. 9): 

" Q. What did Mr. Leeds say with respect 
to the payment of com missions if he had to 
take less than $26,000. for the property? 

" A. If I take less than $26,000., would 
give no commission." 

Compare that with the following on page 9 of the 
case, line 36: 

'' A. Mr. LaRosa and 1 went up to Mr. 
Leeds' store and Mr. Leeds I say 'what you 
take, Mr. Leeds, Joweet figure for your prop-
erty?' He says '$26,000.' rrhen Mr. LaRosa 
ask 'what he take without the commission, 
because I ain't got much money now, and 
when I got the possession and collect the rent 
I pay that.' Mr. Leeds says, 'I allow you 
two per cent.; figure up what that amount 
to.' And Mr. La Rosa told him, he says, 'try 
you best to take cheap you can, that two per 
cent. off,' and Mr. Leeds says, 'I will give 
you something beside.' 

Q. And what was finally the figure that Mr. 
Leeds agreed to take for the property? 

A. Twenty-six thousand dollars. 
Q. What was finally the price thiJ.t he agreed 

to take? 
A. Two per cent. off." 

There are similar inconsistencies in the testimony 
of Mr. Leeds, for instance: Compare page 15, line 32: 

'' Q. Was there any agreement made touch-
ing the payment of commissions1 
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A . .1. said I would pay no commission after 
it got below twenty-six thousand." 

with Case, page 14, line 36: 

" Q. D!d you agree to pay him any com-
mission? 

A. No, I didn't; but I did then, yes. 
Q. And how much com mission did you 

agree to pay him if he sold it? 
A. I understood it was to be two per 

cent." 

The importance of this testimony will be seen 
when it is remembered that, the defendant's conten-
tion. that the promise as proved was within the 
Statute of Frauds, cannot Le correct unless there 
was a subsisting obligation on the part of LeP.ds to 
which tlte defendant's alleged undertaking was col-
lateral. 

Hetfield v. Dow, 3 Dutcher, 440. 
See also Hazeltine v. Wilson, 26 V r., 

250. 

The practical importance of the testimony in this 
case was especially great because the direct evidence 
of the promise alleged to ha vo been made by the de-
fendant, was unsatisfactory in the extreme. The 
principal witnesses had slight knowledge of English 
and spoke ungrammatically and inaccurately, and 
therefore their quotation of what the defendant 
said should have been considered by the jury with 
the correct rule as this collateral matter in mind. 

It was of the utmost importance to the defendant 
that the jury should be specifically instructed on all 
these matters and that it should not be left broadly 
to the jury to decide on the case at large simply on 
a question of veracity. 

In Chesebrough v. Tirrill, 32 Vr., 628, it was held 
by this Court that when the questio~ in issue is 
whether the agreement upon which the suit is 
brought is an original agreement or a collateral un-
dertaking to pay the debt of another, which must 
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be in writing under the Statute of Frauds, and the 
evidence is disputed as to the character of the 
promise or agreement, the question becomes one 
which must be submitted to the jury. 

In th8 case at bar, not only did the Judge not 
direct the jury's attention to this phase of the case, 
not only did he not tell them that there was an 
issue of the Statute of Frauds in the case instead of 
leaving to them simply the issue of whether or not 
the promise was made, for that was the issue be-
tween the evidence of the plaintiff's witnesses and 
that of the defendant's, but he let them go to their 
deliberations bearing in mind his openly expressed 
opinion, made only a few moments before on the 
argument for a nonsuit, that the plaintiff's evidence 
proved that the promise was an original under-
taking. 

It is true, as the Supreme Court said in their 
opinion (Case, p. 33) that this was a '' fact case," but 
it is earnestly urged that this " fact case" was not 
properly submitted to the jury. 

WHEREFORE, it is respectfully but earnestly con-
tended that the judgment should be set aside and a 
new trial granted. 

[04988] 

Respectfully submitted, 
MCCARTER & ENGLISH, 

Counsel with Appellant. 



New Jersey Court of Errors and 
Ap.peals. 

No. 129 November Term. 

ANTHONY SINDONI, 

Plaintiff-Appellee, ON CONTRACT. 

vs. 

STEPHANO LAROSA, 

Defendant-Appellant. 

On Appeal from New 
Jersey Supreme Court. 

BRIEF OF BOURGEOIS & COULOMB, 
ATTORNEYS FOR PLAINTIFF-APPELLEE. 

The plaintiff sued for commissions which the de-
fendant agreed to pay him provided he could induce 
the owner of certain property to sell it to the de-
fendant for less than $26,000. The plaintiff procur-
ed the property to be sold to the defendant for 
$25,300. The jury awarded a verdict in favor of 
the plaintiff for $473.32 besides costs, which verdict 
was sustained by the Supreme Court on the ground 
that it was a jury question. 

The appeal in this case should be dismissed:-
1. 

THE APPELLANT WAIVED HIS RIGHT TO 
APPEAL BY PROSECUTING THE RULE TO 
SHOW CAUSE (page 30, line 1). 

Section 213F of the District Court Act, Comp. 
Stat. p. 2017, P. L. 1910, P. 497, provides that the 
"granting by a Judge of the District Court of a rule 
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to show cause why a new trial should not be granted 
shall, unless expressly stipulated in the rule, be a 
waiver of any grounds for appeal existing in favor 
of the party obtaining such rule." 

2. 
THE CONTRACT IN QUESTION IS NOT WITH-

IN THE PROHIBITION OF THE STATUTE OF 
FRAUDS. 

The action was not upon a promise to pay the 
debt of another, but upon a direct promise to pay a 
certain sum for services rendered by the plaintiff 
in procuring the owner of property to sell it for less 
than the owner had intended to sell it for (pages 
8, 9 and 10 of the state of the case). 

The proof shows that Mr. Leeds was the owner, 
and would not pay any commission if the property 
was sold for less than twenty-six thousand dollars 
(page 9, line 18). The proof further shows that 
the property was sold for twenty-five thousand 
three hundred dollars (page 10, line 23). So that, 
upon these aspects of the case, there was no obliga-
tion whatsoever upon Mr. Leeds to pay any commis-
sion, either legally or morally, and there could be 
no such thing as a contract to pay the debt of an-
other, when that debt did not in fact exist. (See 
Dilts vs. Parke, 4 N. J. L. 419). 

Neither does the Statute of Frauds apply when 
there is a new consideration moving to the party 
promising upon some fresh and substantial ground 
of a personal concern to himself. (See Joslin vs. 
New Jersey Co., 6 N. J. L. 141) ; nor does the Stat-
ute of Frauds apply to contracts to pay commissions 
for the purchase of property. Fist vs. J erolman, 
75 Atl. p. 751; Conkling vs. Gruger, 75 Atl. 436; 
Brown vs. Winter, 77 Atl. 1021. 

3. 

THE FOURTH REASON ASSIGNED BY AP-
PELLANT (page 1, line 33) IS INSUFFICIENT 

2 



BECAUSE IT DOES NOT POINT OUT THE TES-
TIMONY COMPLAINED OF. 

Rule 90 of the Supreme Court, adopted June 4, 
1907, requires that "the appellant shall specify the 
determination or direction complained of." The 
testimony, however, was properly admitted. The 
question (page 9, line 6) was properly admissible 
for the purpose of showing what statement by the 
owner of the property influenced the course of ac-
tion between the plaintiff and the defendant in this 
cause, and if in any wise objectionable, was cured 
by the testimony of Leeds himself (page 15, line 1). 1 O 

4. 
WITH RESPECT TO THE FIFTH REASON 

(page 2, line 1), THE COURT DIRECTED PROP-
ERLY AS TO THE DUTY OF THE JURY, (page 
29, line 20). 

It is respectfully submitted that the appeal should 
be dismissed and the judgment affirmed. 

BOURGEOIS & COULOMB, 
Attorneys of Plaintiff-Appellee. 20 
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