hecognizane
Motion for Dir
Charge to Jury
Fxceptions to
Defendant’s Requests
Notice of Argument
Reasons for Reversal
Joinder in Error
Opinion of Supreme Court
Rule of Affirmance and Remittitur
Writ of Error to Supreme Court
Assignment of Krrors

TEsTIMONY.
For the State.

Harry Flanger,
direct examination
Cross
Charles E. Esther,
direct examination
Eugene Valerio,
direct examination
CTOSS i
re-direct
re-cross
Samuel Gould,
direct examination
Andrew McDonough,
direct examination

New J@m@y State lerary




For Defendant.

Frank Matteo,
direct examination
Cross i
Joseph Desanti,
direct examination
CTOSS £
re-direct bt
Maria Matteo,
direct examination
CTroSs LA
Mary Matteo,

direct examination. ..

CTross g
Certificate of Stenographer
Certificate of Trial Judge

Wit of Error.

WRIT OF ERROR.

New Jersey Supreme Court

Illegal Pos-
sesston of
e Liquor.

Tae StaTte or NEW JERSKY

Fraxnk MATTEO. WT it of
Error.

NEw JERsEy, ss.

To the Honorable C. Franklin Wil-
son, Judge of the Court of Quarter

(sEaL) Sessions of the County of Morris:

Because in the record and proceed-

ings and also in giving of judgment

upon a certain indictment against Frank Matteo,

late of the City of Dover, County of Morris,

aforesaid, for illegal possession of intoxicating
liquor for beverage purposes.

Pro ut the said indictment and the several
counts therein whereof, before you, he had been
indicted, and is thereof convicted by a certain
jury of the county, taken between the State of
New Jersey and the said Frank Matteo, as it is
sald manifest error hath intervened to the great
damage of the said Frank Matteo, as from this
complaint we have received information, we be-
ing willing, in his behalf to correct the error
in due manner, if any there shall be, and that
speedy justice be done to him, the said Frank
Matteo, command you that if judgment be there-
on given, then that you distinetly and openly
send under your seal, the record and proceedings
aforesaid with all things touching the same, to




Return to Wrat.

our Justices of our Supreme Court of the State
of New Jersey, on the 28th day of January next
and this writ, that the record and proceedings
aforesaid being inspected, we may further cause
to be done thereupon for correcting that error,
what of right and according to law ought to be
done.

Wirtness, Witriam S. GumMmEere, Ksq., our
Chief Justice at Trenton, aforesaid, on the 8th
day of January, 1926.

EDWARD J. KELLEHER,
Clerk.
G&. M. BevraTTO,
Attorney.

RETURN.

To the Hon. Chief Justice and Associate Jus-
tices of the Supreme Court of Judicature at
Trenton:

The record and proceedings in the case of the
State vs. Frank Matteo, with all things touching
and concerning the same, as before the Court of
Quarter Sessions of the County of Morris, they
remain, or are in the custody or control of the
Clerk of said Court, whereof mention is within
made, we do hereby certify and send under the
seal of said Court as within we are commanded.

In TestTimoNy WHEREOF, I have

hereunto set my hand and affixed the

(seanL) seal of said County at Morristown,
this Fifteenth day of January, A. D.

Nineteen Hundred and Twenty-six.

C. WILSON,
Judge.

Return to Wrat.

STATE OF NEW JERSEY
W lie s
Couxnty oF Mogris, to wit:

Be it remembered, that at a Court of Oyer and
Terminer holden at Morristown, and in said
County of Morris, on the Second Tuesday in May,
in the year of our Lord Nineteen Hundred and
Twenty-five, by the Honorable Charles W.
Parker, one of the Justices of the Supreme Court
of Judicature of the State of New Jersey, and
C. Franklin Wilson, Esquire, Judge of the Court
of Common Pleas, in and for the County of Mor-
ris, by the oath of Wm. G. Hurtzig, Martin B.
Carrell, Newton B. Lundy, Raymond Peer, Al-
onzo P. Green, Arthur T. Paquette, William H.
Duckham, Wm. S. White, Bertha Pierson, John
H. Miller, Hattie Berry, Fletcher H. Sillick, War-
ren Bostedo, August F. Moller, Jr., Harvey W.
Shephard, Frank Hammond, George Shaw, Cath-
erine Gill, George H. Maxfield, George I. Crater,
Thomas H. Rhoda, Maude Moore, and Gilbert
T. Welsh, good and lawful men of the said
County of Morris, duly summoned, and then and
there duly sworn, and charged to enquire in be-
half of the State of New Jersey, in and for said

County of Morris, it is presented in manner and
form following to wit:

Filed May 12, 1925.

E. BERTRAM MOTT,
Clerk.

MORRIS OYER AND TERMINER.
May Term, 1925.

Morris County, to wit:

The grand inquest for the State of New Jersey,
and for the body of the County of Morris, upon
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Return to Wit.

their cath Present: That Frank Matteo, late of
the Town of Dover, in the said County of Morris,
on the twenty-ninth day of December, in the year
of our Lord One Thousand Nine Hundred and
Twenty-four and from thence hitherto, with
force and arms, at the Town aforesaid, in the
County aforesaid, and within the jurisdiction of
this Court, did possess intoxicating liquor con-
taining one-half of one per centum or more of
alecohol by volume, used or to be used for beve-
rage purposes, said act of possessing intoxicating
liquor containing one-half of one per centum or
more of alcohol by volume, used or to be used for
beverage purposes being then and there pro-
hibited and unlawful, contrary to the form of
the Statute in such case made and provided, and
against the peace of this State, and government
and dignity of the same.

WILFRED H. JAYNE, JR,,
Assistant Attorney General of New Jersey.

At a Court of Quarter Sessions, holden at the
Court House, in Morristown, in and for the
County of Morris, on Friday, the 4th day of De-
cember, A. D., Nineteen Hundred and Twenty-
five.

Present, Hon. C. F. Wilson, Judge &eo.

The State No. 88 May Term, 1925.

V8. On Indictment for
I'rank Matteo, Illegal Possession of
Defendant. Liquor.

The defendant, Frank Matteo, being set to the
bar, and charged on this indictment, pleads there-

to not guilty.

Return to Wit.

At a Court of Quarter Sessions, holden at the
Court House, in Morristown, in and for the
County of Morris, on Friday, the 4th day of
December, A. D., Nineteen Hundred and Twenty-

five. .
Present, Hon. C. F. Wilson, Judge &ec.

The State No. 88 May Term, 1925.

Vs. Illegal Possession of
Frank Matteo, Liquor.

Defendant, Plea Not Guilty.

It is ordered by the Court that the motion
made to quash the above entitled indictment is
hereby denied.

The State,

On Recognizance,
$1,000.

VS.

Frank Matteo,
Defendant.| Illegal Possession of
Frank Nazzaro, Liquor.

Surety.

Be it remembered that on this 4th day of De-
cember, A. D. Nineteen Hundred and Twenty-
five, personally appeared before the Court of
Quarter Sessions, Frank Matteo and Frank Naz-
zaro and acknowledged themselves to be indebted
unto the State of New Jersey in the sum of One
Thousand Dollars to be made and levied of their
respective goods and chattels, lands and tene-
ments, if default be made in the following con-
ditions: :
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Return to Writ.

The conditions of the above recognizance are
such that if the above bounden Frank Matteo
shall personally be and appear before the said
Court of Quarter Sessions, to be holden at Mor-
ristown, in and for the county of Morris, on the
11th day of December, Nineteen Hundred and
Twenty-five, at ten o’clock in the forenoon of said
day, then and there to traverse to effect a certain
indictment lately found in said Court against
him for illegal possession of liquor, and from
day to day thereafter during the present term
and from term to term thereafter, until the said
indictment is finally disposed of and shall not de-
part the said Court without leave, then the above
recognizance to be void, otherwise to remain in
full force and virtue.

At a Court of Quarter Sessions, holden at the
Court House in Morristown, in and for the
County of Morris, on Tuesday, the 29th day of
December, A. D. Nineteen Hundred and Twenty-
five.

Present, Hon. C. F. Wilson, Judge &ec.

The State,

VS.

Frank Matteo,
Defendant.] Plea of Not Guilty.

On Indictment.

- Attorney for State, Albert H. Holland.
Attorney for Defendant, G. M. Belfatto.

This Indictment being moved, the following
jury was called and sworn:

No. 88 May Term, 1925.

Illegal Poss. of Liquor.

i
Return to Writ.
1. Stephen K. Babbitt 7. John Hays
2. Wm. R. Hamma 8. Samuel Sankin
3. Alfred Sinkins 9. Peter McDermott
4. Austin Harman 10. Marcus L. Mead
9. J. Smith Guenther 11. Ella De Groot
6. Barbara Lindabury 12. William Walters

WITNESSES.

1. Frank Matteo
Chas. E. Esthler 2. Joseph De Santes
Kugene Valerio 3. Maria Matteo
Samuel Gould 4. Mary Matteo
Andrew McDonough

Harry Flanger

S LS e

The evidence in this case being closed, the
jury, after argument of counsel, and a charge
from the Court, retired to a private room to con-
sider their verdict, with a constable sworn to
attend them. After being out three hours and
five minutes, they returned into Court, saying
they have agreed upon their verdict, and by their
foreman say they find the defendant guilty in
manner and form as he stands charged in the
indictment. And so say they all.

10

20

30

40
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" Return to Writ.

At a Court of Quarter Sessions holden at the
Court House in Morristown, in and for the
County of Morris, on Friday the eighth day of
January, A. D. Nineteen Hundred and Twenty-
Six.

Present, Hon. C. Franklin Wilson, Presiding
Judge.

No. 88 May Term,

1925.
The State

Sur. Indictment for

Illegal Possession of
Frank Matteo, Liquor.

Defendant.

VS.

Plea of Not Guilty—
Conviction.

The prisoner, Frank Matteo, being set to the
Bar, the Court, on motion of Albert H. Holland,

Esq., Prosecutor of the Pleas, order judgment
and sentence the Defendant, Frank Matteo, to
pay a fine of Five Hundred Dollars, and further
that he stands committed until the fine and costs
of prosecution are paid.

Return to Wrat.

The State On recognizance,
$1,000 for appear-
ance of Frank Mat-
teo to traverse In-
dictment.

VS.

Frank Matteo,
Frank Nazzaro.

On Motion of the Prosecutor of the Pleas, it
is ordered by the Court that an exoneretur of
bail be and the same is hereby entered in the
above entitled case.

Done in open Court this 8th day of January,
A. D. 1926.

RrcoeN1ZANCE.

State of New Jersey, | o
County of Morris. [ °

Be it remembered that on this 8th day of
January 1926, F'rank Matteo, Frank Ciardi and
Frank Nazzaro of the city of Dover, county and
State aforesaid, personally appeared before me,
Joshua R. Salmon, a Supreme Court Commis-
sioner of the City of Morristown, in said County
of Morris and severally acknowledged themselves
to be indebted to the State of New Jersey in the
sum of One Thousand Dollars, each to be levied
of their several goods and chattels, lands and
tenaments, hereditaments and real estate upon
condition that the said Frank Matteo shall prose-
cute with effect a writ of error sued out of the
Supreme Court of Judicature of the State of New
Jersey to remove into said Court the record of
the proceedings and judgment under an indict-
ment found against said Frank Matteo for un-
lawful possession of liquors.

Now therefore, the condition of this recog-
nizance is such that if the said Frank Matteo
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Return to Writ.

shall prosecute said writ of error with effect and
shall not depart the said Supreme Court until
discharged by the same and pay costs, if said
conviction is affirmed, and also upon the further
condition that if the Supreme Court shall so
order the said Frank Matteo shall appear in the
Court of Quarter Session of the County of Mor-
ris at any time which the Supreme Court shall
order and abide the judgment of the court, then
this recognizance to be void, otherwise to remain
in full force and virtue.
his
FRANK X MATTEO (seal)
mark
FARNK CIARDI (seal)
FRANK NAZZARO (seal)

Taken and acknowledged this 8th day of Jan-
uary, 1926, before me.

JOSHUA R. SALMON,
Supreme Court Commissioner of New Jersey.

State of New Jersey, e
County of Morris.

Frank Ciardi and Frank Nazzaro being duly
sworn on their oath severally depose and say
that are free holders of the County of Morris and
each worth the sum of Four Thousand Dollars
in real estate in fee and in their own name over
and above all encumbrances and liabilities.

Deponents further say that they reside in the
Town of Dover and that their real property 1is
situated in said Town.

Return to Wrat.

Subscribed and sworn to before me
this Eighth day of January, 1926,
at Morristown, N. J.

Frank Ciardi.
Frank Nazarro.

JosrUA R. SALMON,
Supreme Court Commissioner of New Jersey.

New Jersey Supreme Court.

The State of New Jersey

VS.

Frank Matteo.
Recognizance.

G. M. Belfatto, Atty. for Deft.,
194 Market St., Newark, N. J.
Filed Jan. 8th, 1926.

K. Bertram Mott,
Clerk.

10
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Return to Writ.

State of New Jersey,}ss
County Morris. ;

I, E. Bertram Mort, Clerk of the County of
Morris and also clerk of the Court of Quarter
Sessions, holden at Morristown, in and for the
County of Morris, do hereby certify that the
foregoing are full, true and correct copies of the
indictment, and caption thereto, Plea, Motion to
Quash Indictment, Recognizance, Trial and Con-
vietion, Sentence, Exonerator, and Recognizance
to prosecute Writ of Hrror, in the case of the
State vs. Frank Matteo, as fully and entirely as
the same remain on file in my office and of record
on the minutes of said court.

In TestiMony WHEREOF, I have
hereunto set my hand and affixed the

(sear) seal of said Court and County at Mor-
ristown, this Fifteenth day of Jan-

uary, A. D. Nineteen Hundred and

Twenty-six.

. BERTRAM MOTT,
Clerk.

Motion.

MORRIS COUNTY COURT OF QUARTER
SESSIONS.

THE STATE
Illegal Pos-

i session and
RANK MATTEO, Sale.

Defendant.

VS.

Morristown, New Jersey, December 29, 1925.

Before Hon. C. Franklin Wilson, Judge, and
a jury.

Appearances:
Albert H. Holland, Esq., for the State.
Gaetano Belfatto, KEsq., for the defendant.

Thereupon a jury was drawn.

Mr. Belfatto: If your Honor please, I wish
to make a motion.

The Court: Let it be noted that the motion
is made after the jury was in the box and before
they were sworn.

Mzr. Belfatto: I desire to withdraw the plea
of not guilty for the purpose of the motion.

The Court: That will be done.

Mr. Belfatto: The indictment is objected to
on the following grounds: First, it does not set
forth the precision, the character of the act that
constitutes the offence. Second, it fails to specify
the character of the place in which the defend-
ant kept liquor. Third, it fails to allege which
section of the act was violated. Fourth, said
indictment is illegal, defective and unjust. These
are four grounds on which the indictment is ob-
Jected to.

40
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14
Harry Flanger, direct.

The Court: The motion is denied.
(Exception allowed and sealed.)
C. WILSON,
(SEAL) Judge.
Mr. Belfatto: The plea of not guilty is en-
tered.
The Court: It is so entered.

Thereupon the jury were duly sworn.

Thereupon Mr. Holland opened to the jury in
behalf of the State.

HARRY FLANGER, sworn on behalf of the
State, testifies as follows:

Direct examination by Mr. Holland.

Q Mr. Flanger, did you occupy any official
position in December, 1924, in the County of
Morris? A T did.

Q What? A Special deputy sheriff.

Q TUnder Sheriff Estler? A Under Sheriff
Estler and supervision of George Claypool.

Q And as such, did you engage in the busi-
ness of investigating the violation of the prohibi-
tion act? A T did.

Q Was your attention directed to selling by
Frank Matteo?

Mr. Belfatto: That is objected to.

Q Was your attention directed to Frank Mat-
teo? A It was.

Q By whom? A Peter Delimpio.

Q And what did he say?

Mr. Belfatto: I object to that; any con-
versation with this Delimpio is irrelevant.

15
Harry Flanger, direct.

The Court: There is no conversation to
be told.

Q Under what circumstances did Delimpio
direct your attention to Frank Matteo?

Mr. Belfatto: Objected to on the same
ground unless this defendant was present.

The Court: I don’t know yet.

Q Were you given any information by De-
limpio concerning Matteo?

Mr. Belfatto: Objected to.
Mr. Holland: That call for yes or no.
The Court: Objection overruled.

(Exception allowed and sealed.)

C. WILSON,
(SEAL) Judge.

Q (Question read.)

The Court: The answer is yes or no.

A Yes.
Q Concerning what was the information?

Mr. Belfatto: If he says this defendant
that’s all he can say; he cannot give the
substance of the conversation.

The Court: Noj; he is not going to tell
the conversation with Delimpio.

Mr. Holland: I am not asking for any

conversation. I want to know what the sub-
ject was.

A The illegal selling of liquor from Matteo’s
residence.

30
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Harry Flanger, direct.

Mr. Belfatto: Object to this testimony
on the ground it is a statement obtained in
the absence of this defendant.

The Court: Well, you object to the an-
swer.

Mr. Belfatto: I object to the answer and
move it be stricken out.

The Court: Motion denied.

(Exception allowed and sealed.)
C. WILSON,
(SEAL) Judge.

Q Now, as the result of the information that
yvou received from Delimpio concerning Matteo,
what did you do as a special deputy sheriff? A
I accompanied Frank Salvi, one of the sheriff’s
operators, to the home or in the neighborhood
of the home of Frank Matteo and was in that
neighborhood for different days. I did see peo-
ple coming from the Matteo home and going
into it, sometimes under the influence of liquor,
it would seem to me, and on those grounds—

Mr. Belfatto: Object to that, because the
question requires the answer, the explicit
answer and no more. Now, he is going into
a different issue.

The Court: Now he is going to tell you
what he did.

Mr. Belfatto: The question did not ask
what he did.

The Court: What did you then do?

The Witness: I went to the vicinity of
Mr. Matteo’s home to investigate conditions
and on the conditions I found I went to
Boonton and made out a complaint.

iy

Harry Flanger, direct.

Q Before whom? A Before Judge Rolston.
Q And as a result of that proceeding, was
there a raid made upon Frank Matteo’s place?

Mr. Belfatto: Object to that.
The Court: Objection overruled.

Mr. Belfatto: That is leading, was the
raid made.

A There was a raid made.

Q Do you remember the date? A It was
sometime the latter part of December, probably
the twenty-ninth; I could not be positive.

@ Were you one of the raiding party? A
I was.

@ Who else was there? A I am wrong
about it; I was one of the raiding party; there
were two men went to Matteo’s home and one
was Kugene Valerio and Frank Salvi as special
deputy sheriffs. At that time I was in another
place and arrived there after they entered that
house.

@ Who was at the house besides you and
Salvi and Valerio? A Sam Gould.

Q Was MecDonough there or was he not
there? A I don’t remember.

@ Was Matteo there? A No, sir; I don’t
believe he was.

@ What did you find; what was found? A
We found different size barrels of wine, the
exact quantity of which I can’t say. I know
there was one fifteen gallons and two fifty-
gallon barrels. I believe one twenty-five-gallon
barrel. There was two cases of Vermouth. Some
of the bottles were filled with wine, some bottles
partly filled with wine. I think there was one
bottle—there was one bottle there that had con-
tained liquor at one time.

10

30

40
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Harry Flanger, direct.

Q Who made the inventory? A 1 believe
Eugene Valerio made it.

Mr. Belfatto: I object to that and move
the answer be stricken out.
Mr. Holland: I consent.

Q Were you there when the inventory was
made? A T was, but I don’t remember who
made it.

Q I show you an inventory with affidavit
made by Eugene Valerio and ask you if you were
there when this inventory was made and subse-
quently sworn to before Judge Rolston? A Yes,
I was there.

Mr. Holland: I offer it.

Mr. Belfatto: If your Honor please, this
document is not admissible in evidence un-
less the information which it contains was
given to this defendant at the time. The
document cannot be connected with the case
unless the defendant is aware of it. There
is no evidence that the defendant was in-
formed or saw the inventory. The service
of it is the only thing that proves it.

Mr. Holland: I withdraw the offer until
Valerio gets on the stand.

The Court: On the ground offered the
inventory will be admitted.

(Inventory marked as Exhibit S. 1.)

Q Now, was Matteo taken before Judge Rol-
ston? A I don’t remember whether he was
taken that day or not.

Q Just step down here. Do you recognize the
fifteen-gallon barrel of wine? A 1 do.

1)
Harry Flanger, direct.

Q Do you recognize the case of Vermouth?
A It looks about the same and I imagine the
case looks like the case.

Q Do you recognize the case with only five
bottles in and the other extra bottles that have
now been piled in it? A 1 do.

Mr. Holland: 1T offer those in evidence.

Q What happened to the liquor you con-
fiscated? A 1 called George Peer, a truck
driver, in to transport this liquor to the Boon-
ton warehouse of Sheriff Estler.

.Q And you turned it over to whose posses-
sion? A The sheriff’s possession.

Q And so far as you know it has been in the
possession of the sheriff ever since until it was
turned over to me as prosecutor? A It has.

The Court: Any object to the offer?

Mr. Belfatto: No objection excepting the
one case of Vermouth which he does not
remember, which this witness does not know.

The Court: It will be marked in evi-
dence.

(Marked as Exhibit S. 2.)

Mr. Holland: In addition to this, if your
Homor please, I also have downstairs in the
county vault a twenty-five-gallon barrel full
of wine which it is impossible to move up
here excepting in a regular moving fashion,
and two fifty-gallon barrels of wine, all three
of which are in my possession and all three
of which T ask to be marked in evidence and
would ask to have the jury view them in-
stead of moving them up here.

40
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Harry Flanger, cross.

Mr. Belfatto: I will be glad to admit the
existence of the two barrels without bother-
ing the jury to look.

The Court: It is admitted, prosecutor.

Mr. Holland: That is all.
Cross examination by Mr. Belfatto.

Q At what time did you go there, Mr. Flan-
ger, to the raid; morning or afternoon or middle
of the day? A 1T could not just say whether
morning or afternoon.

Q Did you find anybody in the house? A
I did.

Q Did you see the house? A I did.

Q What kind of a house is it? A I could
not just say now.

Q Tt is a private dwelling? A It was a pri-
vate dwelling from outside appearances.

Q No store? A No.

Q You did not find anybody in the house at

that time except a little girl? A When I got
there T found Mr. Valerio and Salvi there.

Q Your helpers were there? A They were.

Q Well, did you see anybody else besides the
helpers and this defendant and wife? A T did
not see the defendant at all; I saw the wife.

Q And the little girl? A I believe she was
there; I believe there was a daughter.

Q Did you speak to the wife? A No.

Q You did not speak to the wife? A No.

Q And did the wife speak to you? A She
tried to.

Q Did you understand her? A I did not.

Q Did she speak to the officer? A As far
as I remember, I believe she did.

21

Harry Flanger, cross.

Q Were you there when the wine was re-
moved from the cellar? A 1 was.

Q You were there personally? A 1 was
there personally when the wine was removed.

Q When the barrels were taken out of the
cellar? A Yes.

Q And you saw there was a case here in the
cellar? Did you see this case here of Vermouth?
A T did.

Q Do you know what Vermouth is? A I am
not a chemist or anything; I don’t know just
exactly about it.

Q You say you found a bottle with some
liquid in it? A T did.
Q Whiskey? A I did.

Q How much whiskey? A Very little.

Q Well, how high was that whiskey in the
bottle in reference to inches? A I don’t be-
lieve there was any inches in it; just enough to
know there was liquor in it.

Only sign of the liquor? A That’s all.
Did you drink any of it? A T did not.
Would you drink any of it? A I would

Did you try to drink it? A I did not.
Could you see it? A Saw it was in the
bottle, yes.

Q Who had the bottle in his possession, did
1,116 wife? Was the bottle on the floor or where?
Where did you find the bottle? A I don’t re-
member; I believe that was found in the kitchen.

Q Is it true that the bottle was in the hands
of one of your helpers? A I don’t remember
that; I know the bottle was there; I saw it there.

Q But you don’t know who had the bottle?
A Nojtledontts

40
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Harry Flanger, cross.

Q How long after the officers went on the
premises was it that you went there? A Prob-
ably half an hour.

Q Were the officers doing anything when you
came on the premises? A They were search-
ing the house.

Q How many officers altogether were search-
ing the house? A When I got there?

Q@ Yes. A Two is all I recollect.

Q And you went there after you received the
information that this defendant was selling
liquor? A T did.

Q And the information was given to you by
whom? A Peter Delimpio.

Q He runs a store? A At 272 Richards
avenue.

Q He is one of the men who appeared here
this morning? A He was.

Q Did you at any time know or ascertain
that this defendant was selling liquor? A Not
before I received the information from De-
limpio.

Q@ So that the raid was made on that informa-
tion?

Mr. Holland: Object to that.

Q You did not see any corpus delectr in pos-
session of any other person, did you?

Mr. Holland: Object to the corpus de-
lecti or any reference to any dead man.

The Court: It seems to me we have
about three questions to this witness. Which
one do you want to rely upon?

Mr. Belfatto: The last question.

23

Harry Flanger, cross.

The Court: FEverything withdrawn but
the last question. What is it, Mr. Wheaton?

@ (Question read.)

Mr. Belfatto: I withdraw that.

The Court: KEverything has been with-
drawn.

: Q Did you see any liquor, whiskey in posses-
sion of any person before you made the raid,

which had been sold to him or her by this de-
fendant?

Mr. Holland: I object to this question; it
calls for an illogical conclusion. He cannot
possibly see two fifty-gallon barrels of liquor
I somebody’s arms in these quantities ;
what does he mean by possession. If he
means in possession of this man’s house,
why, then, I have no objection. If he means
that somebody was hauling or driving fifty-
gallon barrels of wine—

Q@ I mean to say the bottle containing whis-
key; T am not arguing about the wine.

Mr. Holland: T want to object to the
form of the question because he said liquor.

Q@ Did you see any liquor in possession of
any person before you made the raid?

Mr..Holland: Object to that. It is im-
material and it doesn’t make any difference
whether he did or didn’t. The question 1is,

what was in this man’s possession at the 4o
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Harry Flanger, cross.

time the raid was made; we are not going
into preliminary propositions at all.
The Court: Objection sustained.
( Exception allowed and sealed.)
C. WILSON,
(SEAL) Judge.

10
Q Did you see any wine?

Mr. Holland: Object.

Q (Continued.) In the possession of any
person, sold by this defendant?

Mr. Belfatto? Same objection?

Mr. Holland: No, I object to this unless
he qualifies as to the time and possessions;
this witness is at a serious disadvantage in
answering. He can answer both ways and
be wrong. IHe can answer yes and be wrong
and he can answer no and be wrong, be-
cause he wasn’t in the household.

The Court: Objection sustained.

(Exception allowed and sealed.)

C. WILSON,
SEAL Judge.
e g
Q Do you know whether this defendant at
any time prior to your raiding his private home
has sold to any person any whiskey or wine?

Mr. Holland: Object to the question, be-
cause it incorporates in it whiskey and that
this is a private home, and there is nothing
here to prove that it is such at all.

The Court: Objection sustained.

25
Charles E. Estler, direct.

Mr. Belfatto: Now, if your Honor is go-
ing to sustain every objection, I don’t know
what we are going to try here. I am simply
cross examining this witness.

The Court: Put your question.

Mr. Belfatto: Cross examination permits
great latitude to be given and I am not
going to be curtailed at this phase; I want
my rights. I have the right to put a ques-
tion.

The Court: And I have the right to rule
on it.

Mr. Belfatto: Then it would be a farce,
with all due respect to the Court.

Mr. Holland: T object to the character-
ization of anything in this Court as a farce.
I think Mr. Belfatto should restrain him-
self.

Mr. Belfatto: There is nothing to re-
strain. I have been trying cases for thirty
yvears and I have a record of being fair.

The Court: Repeat your question.

Mr. Belfatto: I put the question to him
and your Honor has not seen fit to allow it.
I am through with the witness.

(Witness excused.)

CHARLES E. ESTLER, sworn on behalf of the
State, testifies as follows:

Direct examination by Mr. Holland.

Q You are the sheriff of this county? A
Yes.
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Eugene Valerio, direct.

Q And in December, 1924, were you such
sheriff? A 1 was.

Q And as such, did you engage and hire and
direct men in enforcing the prohibition act? A
T did.

Q And under your direct authority and by
your direction was Constable George Claypool
so engaged? A He was.

Q And were Mr. Flanger and Mr. Valerio
and Mr. McDonough and Gould working under
your authority and under your direction? A
They were.

Q And as sheriff, did you have a warehouse
and storehouse in Boonton under your authority
and under the personal supervision of Mr. Clay-
pool? A T did.

Mr. Holland: Cross examine.
Mr. Belfatto: No questions.
(Witness excused.)

EUGENE VALERIO, sworn on behalf of the
State, testifies as follows:

Direct examination by Mr. Holland.

Q Mr. Valerio, in December, 1924, did you
occupy any position in the County of Morris?
A T did.

Q What was it? A  Constable, Morris
County.

Q As such were you engaged under the
direct authority of the sheriff in enforcing the
prohibition act? A 1 was.

Q Did you attend the raid upon Frank Mat-
teo’s place? A 1 did.

27

Eugene Valerio, direct.

Q Do you recall when that was? A I think
it’s after Christmas.

Q 1924, in December? A Yes.

QQ Did you make an inventory of the liquor?

Mr. Belfatto: That’s objected to on ac-
count of being leading.

Mr. Holland: It certainly isn’t the slight-
est bit leading; the only thing I asked was
did he make an inventory.

The Court: Put your question.

Q Did you make an inventory of the liquor
found ?

Mr. Belfatto: Object to that; the ques-
tion should be, what did you do, if anything.
I wish to make that correction.

Mr. Holland: That might be Mr. Bel-
fatto’s way of proving it.

Mr. Belfatto: That’s the way we have
been trying it—

Mr. Holland: Withdraw it.

Q W'as there any liquor found? A Yes.
Q Did you make an inventory? A I did.

Mr. Belfatto: Object to the question and
move it be stricken out. It is both leading
and there was no liquor found.

The Court: Objection overruled.

(Exception allowed and sealed.)

C. WILSON,
(SEAL) Judge.

Q Is this the inventory which you made and
later swore to before Judge Rolston? A It is.

40




e e e e e e T P T e e

TT

teEaras

L T i T

iy
ok
- B
¥
Ho
$ .
A\
oy

'l

*

g 2
o
4
g,
s
hiae
i
i

A
1

2y

. : 08

Eugene Valerio, direct.

Mr. Belfatto: Object to the introduction
of that evidence on the ground it is not in
accordance with the law.

Mr. Holland: It has already been offered
and marked in evidence.

Q Now, what did you—when did you make
this inventory in connection with the time of your
finding the liquor; how soon after? A Ten
minutes.

Q Referring to the inventory, will you tell
the Court and jury, please, exactly what you
did find? A One twenty-five-gallon barrel full
of wine, two fifty-gallon barrels full of wine,
one fifteen-gallon barrel full of wine, one case
of Vermouth, one case of Vermouth with five
quarts in, five quarts of wine, three quarts partly
filled and one empty bottle which had liquor in it.

Q Will you step down here—are these the
cases and bottles which you found? A Yes, they
are.

Q Just stand around the other way so the
jury can see what you are doing and separate
the cases and bottles in the condition in which
you found them. In other words, they have
been put together? A Yes.

Q Just take the bottles out of the case in
which they don’t belong. You can refer to the
inventory if necessary. A (Witness does so.)

Q Now, what’s in there now (indicating)? A
Supposed to be Vermouth; I don’t know whether
it is or not. .

Q Is this the case of Vermouth full? A It is.

Q And this is the case of Vermouth with
how many bottles in it? A Five quarts.

Q Where are the five quarts? A That’s the
way I found it.

29

Eugene Valerio, cross.

Q Now we have that right, what else did you
find? A Four quarts of wine.

Q Where are the four quarts of wine? A
That I don’t know.

Q Where are they, are they there? A No.

Q How many quarts are there here? A
There are three quarts partly full and the fourth
quart is not here.

YQ There are the four quarts partly full? A
es.

Q What’s that (indicating)? A  That’s
marked wine.

Q Your handwriting, is that? A No.

Q These are the five that were there? A
Yes.

@ And these are the four full bottles that
you found? A They are.

@ And these are the three that are partly
'.full or two of them? A Two partly full, that
1s the one with liquor in.

Q@ Who attended you at the raid? A Salvi.

Q@ Who else? A Gould, Flanger and Me-
Donough came over later.

@ They came over in time to move the liquor?
A They did.

Q@ Who took charge of the liquor and moved it
to the warehouse? A I did.

@ Mr. Flanger there? A He was.

Mr. Holland: Cross examine.
Cross ewamination by Mr. Belfatto.

; @  You are the gentleman who went there
first? A I am.
Q Before Mr. Flanger came? A Yes.

. (?'d Now, you say you made an inventory? A
1d.
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Eugene Valerio, cross.

Q And the inventory is now in your hands;
written by you; did you write this inventory? A
I did.

Q Read the number 29; 29th of December.
Did you make that correction in that number? A
I did not.

Q When did you make that correction? A
Never did.

Q Is that corrected? A I don’t know.

Q@ Don’t remember whether you did nor not?
A I didn’t have anything to do with that part
of the inventory.

Q Isn’t this in your handwriting? A I am
not the Judge, the Judge signed that.

Q Oh, the Judge did, what Judge? A Judge
Rolston.

Q So you did not make the inventory then
and there, did you? A 1 did.

Q Now, got a copy of it? A You got it
there.

Q@ You say this was made by the Judge? A
Sworn to by the Judge.

Q@ Was the inventory made at the time of the
visit to the place or afterwards? A (No re-
sponse. ) |

Q Can you answer that question? A After
we visited the place, of course.

Q Did you take this wine and bottles with
you and then went to the Judge and had the in-
ventory made, is that right? Answer that ques-
tion. A Read it, please.

Q (Question read) A No.

Q You are just testifying that the Judge
made the inventory?

Mr. Holland: Object to that.

31

Eugene Valerio, cross.

Q Of this liquor which you took away from
the defendant’s place?

Mr. Holland: Objected to.

The Court: I did not understand the
testimony that way. He says he took it and
swore to it before the Judge.

Mr. Belfatto: Yes, I want to know if this
was done after he took the wine away.

Mr. Holland: Object to the question.

Mr. Belfatto: If you will object I also
will object and we will object all the time.

Mr. Holland: I want to object to this
question because I don’t know whether his
““this’’ refers to the inventory or refers to
the figure nine which is changed in the
Judge’s handwriting by the Judge. If he
will specify which particular part he refers
to, why I have no objection.

The Court: Read the question, Mr.
Wheaton.

(Question read.)

The Court: Objection sustained.

Q After you took the wine away?

The Court: Put your next question.

Q You have testified that you took a quantity

of wine, three barrels of wine, is that so? A
I did.

! Q Two barrels of fifty gallons each? A I
id.

Q Was that fifty? A Fifty.

Q And one barrel of ten gallons here in
Court?

40
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Eugene Valerio, cross.

Mr. Holland: That is not the testimony;
the testimony is fifteen-gallon barrel.

Q Tell me, how much wine did you remove
from the cellar? A Two fifty-gallon barrels.

Q That’s a hundred gallons? A Yes.

@ And what else? A One fifteen, at least
I think it was fifteen.

Q That’s a hundred and fifteen? A Yes.

Q What else? A I am not sure if there was
another one, twenty-five gallon.

@ You are not sure about the twenty-five-
gallon barrels? A No, I am not.

Q And you say that you took these two boxes
containing Vermouth? A T did.

Q Anything else? A And this bottle here.

Q This bottle here? A I did.

Q Is that the liquor that you found? A
Looks like it.

@ Don’t know it, do you; you don’t know
whether that’s the liquor or not? A I don’t
know what is in that bottle now.

Q Did you ever taste it? A No.

Q Did anybody else ever taste that in your
presence, if you know? A No.

Q Do you know what Vermouth is? A I
think I do.

@ You have been drinking Vermouth? A
Several times.

Q Did you ever get drunk on it? A No,
I don’t get drunk.

Q Now, you said that the inventory was made
after you took the wine away? A While I was
taking it away.

Q Did you give a copy of the inventory to
the defendant? A I did—not to the defendant,
no.

33

Eugene Valerio, cross.

Q To whom did you give it? A To the
wife.

Q When did you give the inventory to the
wife? A As I was leaving the place.

Q Then you drew the inventory? IAITThat s
what I said I did.

@ And that was not a sworn copy, was it? A
That copy there we had sworn to by Judge Rols-

ton.
Q The copy you gave the defendant was not

sworn to? A No, that was a receipt that we
took the stuff away.

Q So you gave a rough inventory, the best
you gave?

Mr. Holland: Object, there’s nothing here
to show it was a rough inventory.

Q Well, it was not sworn to before a justice?
A No justice around the house.

Q Was the inventory which you deliv.ered to
this defendant duly sworn before a justice? A
It was not. .

Q You spoke to the wife of this defenda.nt
at the time vou went there? A T think we did.

Q Didn’t you say to her that she need not
fear about the wine, that you won’t take the
wine away? A I generally tell them that. ,

Q You told her that, did you? A 1 don’t
know what I told her. : »

Q Did you or did you not? A I‘thmk i
did; T told her not to worry about her wine. She
caid she had not sold it. She told me it was
wine and I told her I was going to take that
away; and she said I did not sell it and IAtold
her I was sorry, I am here to take and I am
eoing to take it.




40

34

Eugene Valerio, re-direct.

NQ You did not know of any sale of wine? A
0.

Q@ Or any sale of whiskey? A No.

Q Before you went there, did you have any
warrant with you? A I did.

Q What paper? A A search warrant.

@ Where did you get it from, A Sam Gould.

@ Did you read the search warrant to this
defendant? A She did not understand English.

Q Did you read it? A I did not.

Q Did you read it to somebody who under-
stood English in her presence? A No one
there, I did not.

Q Well, you did read the warrant; that’s
true? A Wasn’t necessary to read il ol
her what T was there for.

Q Did you speak to this defendant at any
time? A I did.

@ How long did it take you to remove that

- wine from the cellar? A I didn’t remove it.

Q Who did? A The men.

Q@ Give me the names of the men? A Me-
Donough, Salvi, Flanger and Gould; may have
been more, but I don’t remember.

@ And where was the defendant’s wife at the
time? A Upstairs and downstairs both.

Q Did you tell her to go upstairs? A T told
her to cool down, she was a little excited.

Mr. Belfatto: That is all.

Re-direct examination by Mr. Holland,

Q Is this the search warrant that you had? I
ShO}V you a search warrant by Judge Rolston,
Police Justice, dated December 29th, 1924, and

ask you if that is the search warrant you had? A
It as.

395

Eugene Valerio, re-cross.

Q You did not read it but did you tell her
what it was about? A I explained it to her
in my own language.

Mr. Holland: I offer it.
Re-cross examination by Mr. Belfatto.

Q Are you positive this is the paper you
had in your possession when you went there?
A 1It’s a year ago, you know; I don’t know
whether that’s the same one.

Q Now, try and read it and see whether that
helps you out? A Read it?

Q No, look at it without telling us the con-
tents. A It looks like the same one I had that
day.

Q Well, you are not sure that is the paper
which you had in your possession? Are you
sure you had this very paper with you then?
A I don’t know how many hands it changed
in a year’s time. I tell you it looks like it.

Mr. Belfatto: Object to the admission of
that paper under the circumstances.

Mr. Holland: I offer it. There is no
question but what it is the warrant to search
the premises of Frank Matteo.

Mr. Belfatto: That might be.

The Court: Mr. Belfatto brought out on
cross examination the matter of the search
warrant you produced it by reason of his
cross examination. Have you offered it?

Mr. Holland: Yes.

The Court: It is admitted.

Mr. Belfatto: I object to the admission
on the ground it has not been proven it is
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Samuel Gould, direct.

the warrant this witness had in his posses-
sion at the time he raided the defendant’s
place.

(Exception allowed and sealed.)

C. WILSON,
(SEAL) - Judge.

Mr. Holland: That is all.
(Witness excused.)

SAMUEL GOULD, sworn on behalf of the State,
testifies as follows:

Direct examination by Mr. Holland.

Q Mr. Gould, in December, 1924, did you oc-
cupy any official position in the County of Mor-
ris? A Yes.

Q And what? A Constable.

Q Under whose direction and authority were
you working? A Sheriff Iistler and George
Claypool.

Q As such did you participate in the raid
on the premises of Frank Matteo in December,
1924? A Well, it happened I was raiding a
place across the street and when I got through
I went over to help Mr. Valerio.

Q@ Who was there besides you and Valerio?
A Mr. McDonough, Mr. Flanger and Mr. Salvi.

Q@ And yourself? A Yes.

Q Do you recognize this liquor container as
the container in which the liquor was when it
was taken? A Yes, sir.

Q In addition to this, there is also in my
possession two fifty-gallon barrels and a twenty-
five-gallon barrel? A Yes.
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Andrew McDonough, direct.

Q Of wine? A Should be.
Q All three of them full? A Yes.

Mr. Holland: Cross examine.
Mr. Belfatto: No questions.
(Witness excused.)

ANDREW McDONOUGH, sworn on behalf of
the State, testifies as follows:

Direct examination by Mr. Holland.

Q Mr. McDonough, in December, 1924, did
you occupy any official position in the County
of Morris? A I did.

Q What? A Constable.

Q Under whose direction and authority were
you working? A Sheriff Estler.

Q In prohibition enforcement? A Yes.

Q As such did you attend the raid on the
premises of Frank Matteo some time in Decem-
ber, 19247 A Yes, sir.

Q Who else was there besides you? A Sam
Gould, Frank Salvi and Harry Flanger and
Gene Valerio. '

Q Did you come there after Salvi and Valerio
had negotiated the raid? A Yes, I was at an-
other raid with Sam Gould across the street.

Q Do you recognize this container as the con-
tainer in which the liquor was taken from that
place? Just look at it. You can’t look at your
book; look at this. A Yes, sir.

Q In addition to that was there a twenty-five-
gallon barrel and two fifty-gallon barrels, both of
which are down in my vault? A Yes, sir.
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Andrew McDonough, direct.

Mr. Holland: Cross examine.
Mr. Belfatto: No questions.
(Witness excused.)

Mr. Holland: I have only one other wit-
ness; that is my lieutenant, to show that this
has been in our possession ever since.

Mr. Belfatto: Oh, that is not necessary.

Mr. Holland: With that reservation the
State rests.

Thereupon Mr. Belfatto opened to the
jury in behalf of the defense.

The Court: Do you admit in your open-
ing to the jury that this defendant had
wine ?

Mr. Belfatto: Yes, absolutely. My de-
fense is that the wine was kept in a private
dwelling under permission of the Federal
authorities.

The Court: There is nothing in the New
Jersey Act that gives you the right to pos-
sess.

Mr. Belfatto: But they had it under the
- Federal Act.

The Court: We are not under the Fed-
eral Act; we are trying it under the New
Jersey Prohibition Enforcement Aect.

Mr. Belfatto: But Section 15 of the Act
says that a private dwelling cannot be raided
unless the wine is sold.

The Court: Section 15 says it shall be
unlawful to keep, occupy or maintain, and
so forth.

Mr. Belfatto: Yes, but the proviso says
that your Honor—

a9
Frank Matteo, direct.

The Court: There is no proviso in Sec-
slon o,

Thereupon Mr. Belfatto reads Section 15
of the Prohibition Enforcement Act.

The Court: Proceed; I don’t know any
defense to this jury when you start, I am
telling you that now.

Mr. Belfatto: I also take exception to
your Honor’s remarks in reference to my
standing in this case.

(Exception allowed and sealed.)

C. WILSON,
(SEAL) Judge.

FRANK MATTEO, sworn on his own behalf as
defendant, testifies as follows through the offi-
cial court interpreter, Dominick Bontempo:

Direct examination by Mr. Belfatto.

Q What is your full name? A Frank Mat-
teo. s
Q What is your business? A I am a digger.

Q Digger? How long have you been a dig-
ger? A Since I was born.

Are you married? A Yes, sir.

Have you your wife living? A Yes.

How many children have you? A Two
are dead and three are living.

Q Where did you live during the month of
December, 1924? A At Dover. :

Q What was the number of the house 1n
which you lived at the time? A Twenty-five.

Q@ What street? A Perry street.
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Frank Maz‘,teo,l direct.

Q And for how long have you been living in
Dover? A TFourteen years.

Q Now, what kind of a house did you occupy

at that time; how many rooms has this house?
A Six

Q How many on the first floor? A Three.

Q How many on the second floor? A Three.

Q Did you have a cellar under the house?
A Yes, sir.

Q Did you keep any booze in your house?
A No, sir.

Q How many gallons of wine did you have
on December 29th, 1924? A I had one barrel
which was full and another barrel, twenty-five
gallon, that was partly full, and I had made this
wine on the fifteenth of the same month.

Q Was that wine fully fermented? A No,
Sir.

Q How long does it take for the wine to fer-
ment?

Mr. Holland: Object; this man cannot
pose as a winemaker.

Mr. Belfatto: Well, he is making wine.
The Court: Objection sustained.

Q How long is necessary to pass before the
wine can be drunk?

Mr. Holland: Object.
The Court: Objection sustained.

Q Could that wine be drunk or used at the
time on December 29th, 1924? A No, still fer-
menting.

Q When could you drink it? A About three
more weeks.
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Frank Matteo, direct.

Q Now, there is a case here of Vermouth;
what kind of a beverage do you call this Ver-
mouth; what is it made of? A From grass,
herbs; that’s used for medicine purposes.

Q What is the purpose of drinking that; why
do you drink that? A Didn’t have anything to
drink, so I used that; bought that in the store.

Q Did you ever keep any whiskey in tne
place? A Never in my house.

Q Here is a bottle containing something that
looks like whiskey; did you ever see that be-

fore? A No, sir.

Q Did you ever at any time have any whiskey
in your house? A No, sir. :

Q Did you at any time sell any wine to any
person or persons? A Never.

Q Did you ever sell any whiskey to any per-
son or persons? A Never.

Q When the people came to your house to
raid the place, where was this wine? A I was
working.

Q Yes, but where did you keep the wine at
the time? A Down in the cellar.

Q Did you see any of the raiders that came
to your place to take the wine away? A No, I
didn’t see.

Q You were not there? A No, I was
working. .

Q Now, before you made that wine did you
file with the Federal authorities in Newark a
notice of intention that you would manufacture
two hundred gallons of wine?

Mr. Holland: Objected to; I don’t care
what he filed.

Mr. Belfatto: I have the right to ask that
question and have the Court rule on it.
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Frank Matteo, direct.

The Court: Objection overruled; the
question may be answered.

Q Answer that. A T do not remember.

Q I show you a paper and ask you whether
that is not the paper that you presented to the
Federal authorities in Newark showing your
intention?

Mr. Holland: I object; I object to his
quoting the contents of the paper. That is
not the way to prove a legal instrument in
the first place and in the second place we
are not trying this under the Federal statute
and the Federal statute has absolutely no
concern whatever with the enforcement of
the Hobart Act in New Jersey.

The Court: I am satisfied it is irrelevant
and immaterial. TIf you object on that
ground I sustain it.

Mr. Holland: I object on that ground.
The Court: Objection sustained.
(Exception allowed and sealed.)

C. WILSON,
(SEAL) Judge.

30 @ Why did you make this hundred and fifty
gallons of wine? A For family use.
Q@ Who told you to make it?

Mr. Holland: Object to this as hearsay.
Q Why did you make it?

Mr. Holland: I submit he has answered
that.

i Q Did you get any permission to make it?
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Frank Matteo, direct.

Mr. Holland: Object to that. That is the
same question in a different form.

The Court: Did you get permission?

Mr. Holland: Suppose he got permission,
that’s irrelevant and immaterial.

The Court: It is irrelevant and imma-
terial and I sustain the objection.

(Exception allowed and sealed.)

Mr. Belfatto: The prosecutor talks about
the Federal law, are we going to talk and
argue before this Court about that law?

The Court: No, the objection is sustained.

Mr. Belfatto: We have so much law in
our brains, we can easily tell it—

The Court: We have one law before us
now. Have you any further question.

Mr. Belfatto: Yes, sir.

Q You manufactured wine in your private
dwelling, did you not?
Mr. Holland: Object to that as leading.
The Court: Objection overruled.

A Yes. :

Q And before doing that, did you see any
person with reference to your rights to make
that wine?

Mr. Holland: Objected to.
The Court: Objection sustained.
(Exception allowed and sealed.)

C. WILSON,

(SEAL) Judge.

Q I show you a notice of intention to manu-
facture two hundred gallons of wine and ask you

40




Frank Matteo, cross.

whether you filed this notice with the Federal
authorities in Newark?

Mr. Holland: Objected to.
The Court: Objection sustained.
(Exception allowed and sealed.)
C. WILSON,
(SEAL) Judge.
Mr. Belfatto: That is all.

Cross examination by Mr. Holland.

Q What store did you buy that Vermouth
in; I want to know? A This here wine—

Mr. Holland: Just give the answer as
he gives it.

A This here Vermouth was taken from the
store of my brother-in-law and another fellow
was 1n business and they brought this over to
my house.

Q Now, when was that; when did they bring
it to your house? A The 23rd or 24th of De-
cember of last year.

30 Q And who owned the store?

Mr. Belfatto: That’s immaterial, your
Honor, immaterial and irrelevant.

The Court: Do you object to it for that
reason.

Mr. Belfatto: Yes.

The Court: Objection sustained.

Mr. Holland: May I make this statement ;
my reason for believing it is not immaterial
and not irrelevant—

Frank Matteo, cross.

The Court: Do you mean it’s his store?

Mr. Holland: I don’t know, in the first
place; in the second place I have the right
to cross examine, this being the defendant,
and testing his veracity, and if I can from
this witness gain who else is violating the
law and who sold him that—it may be this
man is a perjurer.

The Court: In other words, the answer
may indicate he owned it himself.

Mr. Belfatto: He could go to the Regis-
ter’s office and find out who was the owner
of the property.

Mr. Holland: Mr. Belfatto knows owner-
ship of a store is in a different class than
ownership of the real estate.

The Court: Put your question.

Q (Question read.) A It wasn’t a store; it
was a stable, sort of garage they had, butcher
shop and so forth.

Q Who brought this Vermouth to your house,
who transported it? A I told my brother be-
cause he had a truck to bring it over because I
didn’t have anything to drink.

Q What’s your brother’s name? A My
brother-in-law.

Q What is your brother-in-law’s na.me? A
Giuseppi Desanti; if you want to call him he 1s
here.

Q Where does he live? A Dover. '

Q Street, please? A Where he live, he lives
with me.

Q And who did he get the Verm01’1th fror.n?
A At the store because he was in business with
someone else.
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Frank Matteo, cross.

@ Yes, who is the other person he was in
business with? A Now, he has sold the store
and he is bricklayer and works in New York.

Q Yes, what’s his name? A Frank.

@ Frank what? A Frank Dowdy.

Q Is he an Italian? A Yes.

@ And do you know what his address in New
York is? A No.

@ Is your brother-in-law, Giuseppi Desanti,
married? A Yes.

Q Has he got any children?

Mr. Belfatto: Objected to; this latitude
1s going too far.

The Court: Objection sustained.

Mr. Belfatto: Where did he live at that
time, I have no objection to that.

@ Where did he live in December, 1924, where
did Giuseppi Desanti live in December, 19249
A With me, he always live with me.

Q And did he have his wife? A His wife is
in Italy.

Q Who eles lives in your house besides your
brother-in-law? A Only he.

Q Did he pay you board? A Sure.

Q Did you have any other boarders? A No.

Q At no time? A No.

Q Now, you say you got this Vermouth on
December 23rd, is that right? A 23rd or 24th,
I don’t remember.

Q Yes, and your wine had been in the barrels
since when? A It was still fermenting.

Q When did you put it in? A About a week.

Q You said November fifteenth in answer to
Mr. Belfatto’s question, didn’t you? A Yes.

Q@ You said November fifteenth? A Yes, 1
put it in the barrels.

Frank Matteo, cross.

Q Did you say December 15th or November
15th? A Yes, this month, December 15th.

Q Well, what were you drinking before De-
cember 15th and December 23rd, anything? A
Water. |

Q How many fifty-gallon barrels did you
have? - A One, and one was filled, one twenty-
five-gallon barrel, and I told you that.

Q How many barrels did you have altogether,
no matter what their size? A There were three
barrels altogether.

Q Where did the other fifty-gallon barrel
come from? There were two fifty-gallon barrels,
were there not? A One was full and the other
was empty. '

Q Was it empty? A Yes. ;

Q So there were two fifty-gallon barrels, Is
that right? A One was empty and the other
was twenty-five-gallon barrel but was not full.

Q Well, didn’t you have two ﬁfty—gu,ll(.n'n
barrels, one twenty-five-gallon barrel and a fif-
teen-gallon barrel? A No.

Q What did you have? A I had the one
fifty gallon and one twenty-five that wasn’t full
and a small barrel of ten gallons.

Q And you did not have another fifty-gallon

barrel, did you? A Yes, it was empty, they take 4,

it away.

Mr. Holland: That is all.
(Witness excused.)
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Joseph Desanti, direct.

JOSEPH DESANTI, sworn on behalf of the
defendant, testifies as follows:

Direct examination by Mr. Belfatto.

Q Desanti, what is your business? A [ am
a fireman.

Q Where do you live? A Dover.

Q How long have you been a fireman? A
Since 1914.

Q How long have you been living in Dover?
A Since 1908.

Q For whom do you work? A 1 work for
Hercules Power Company.

Q Where did you live in December, 19247 A
In 25 Perry street.

Q Who owns the place? A TFrank Matieo.

Q The defendant in this case? A Yes.

Q@ Your brother-in-law? A Yes.

Q Ior how long have you lived with him?
A Oh, since 1911.

Q Now, do you remember the {ime when the
house was raided? A Yes, sir.

Q What time was it? A Was around half-
past four; it was the time I get home, I found
them in the house.

Q@ How many persons were in the house? A
Was four.

Q Well, where were these persons? A 1In
the kitchen, two down cellar.

Q What were they doing? A Raiding the
place.

Q Now, did you or anybody go in the cellar?
A  Yes, sir.

Q How many persons did you see go in there?
A 'Three.

Q What did they do? A They did not let
me go down cellar.

49
Joseph Desanti, cross.

Q Did you have any conversation with any of
them? A No, sir.

Q Did you speak to anybody? A No, they
don’t want me to talk.

Q They won’t let you talk? A No.

Q Then you did not talk to anybody‘? A
Only one man asked me for seventy-five dpllars;
he said if you give me seventy-five dollars 1
won’t take the wine away.

Q Who is the man? A He was here; the
little daughter, she said to me—

Q The man who asked for money testified in
the case? A Yes.

Q What did you tell him? A I said T ain.’t
got no seventy-five dollars to give you, you will
have to take the wine away.

() And what else was said or done? A
That’s all, only a ring was missing in the house
too.

Q Whose ring was it? A My sister’s.

Q Matteo’s wife is your sister? A Yes.

Q Did you ask anybody for the ring? AT
didn’t know anything about it then.

Q Well, did you see the ring befpre these
pecple came in the house? A No, I did not see

it
Cross exvamination by Mr. Holland.

Q Where is your wife? A When?

Q Where is your wife? A On the other
side.

Q) 1low long has she been over there? A
1920,

Q) Did she go back in 19207 A She go back
1920.

Q She went back to Italy in 19207 Yes.
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Joseph Desanti, cross.

Q@ She was over here in this country? A
Yes.

@ And has she come back from Italy’s since
1920? A She come back since then, yes.

@ Now, did she ever come back to this coun-
try? A I going to bring her back as soon as I
can.

Q You have not brought her back yet? A
No.

@ So that she has been away from here
since 19202 A Yes, sir.

@ Well, didn’t she take all her rings with
her? A That was not my wife’s ring. :

@ Whose ring was it? A My sister’s.

Q@ That is, Frank Matteo’s wife, that right?
A Yes, sir.

Q Did you see the men in the house? A
Well, 1 just come home, I find the men in the
house. The little daughter was in the house and
would not let them in because there was no-
body in the house. She said, wait, I go ecall my
mother. They went in just the same.

@ When did you find out the ring was stolen?
A Same day, alter they went.

Q What kind of a ring was it? A 1 don’t
know what ring it was, it was a gold ring ; that’s
all I know.

Q You did not sce it stolen? A No.

Q@ You did not know that your sister owned
such a ring? A 'I'he ring was missing.

Q You did not miss it, did you? A No, my
sister says my ring was gone.

Q Did she say, my ring was gone, and point
to her finger? A There was none in the dining
room.

Q@ Well, did you make any complaint against
anybody? A No.

ol

Joseph Desantti, cross.

Q Now, who is the man that wanted some
money from you? A Ilarry I'langer.

Q Just point him out; show me where he is;
which is Harry TFlanger? A THHe was here a
while ago.

Q@ What kind of a looking man is Harry
Flanger? A As tall as I am, round face.

Q Got a round face? A Yes.

Q Did you see him today? A [ saw him
today, the first one you called up.

Q Is there anything about his appearance
which would attract your attention? A Well,
no.

Q Are there any marks on him? A Yes.

Q What? A On the face, here (indicating).

Q Is that the man standing in the back? A
Yes, sir.

Q And he said what? A lle says, give me
seventy-five dollars and 1 ain’t going to take the
wine away.

Q Who else was there? A Three or four
other guys, 1 don’t know the names.

Q Was he with them? A All in the house.

Q They all stood there and heard him say
that? A No, the other guys was searching
down cellar all over. y

Q They were searching down cellar? A Yes.

Q) He did not come there umtil the wine had
been found, did he? Who were the first people
in the house? A [ wasn’t there when they went
in; I just got home there. .

Q When you got there how many people 1in
the house? A I don’t know how many people
there was, I did not count them.

Q How many do you think were there? A
I'our or five in the cellar taking the wine out
when I came.
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Joseph Desantr, cross.

Q Where was I'rank Matleo? A I'rank was
working.

Q Where was Mrs. Matteo? A Mrs. Matteo
was over to the next house.

Q Well, you see Valerio is an Italian too,
isn’t he? Did you talk to Eugene Valerio? A
No.

Q Didn’t you sce him there? A Nobody
spoke to me in Italian.

Q Wasn’t there anybody there talking
Ttalian? A 1 didn’t see nobody and heard no-
body.

Q Didn’t you talk with Ilfugene Valerio in
Italian? A No.

Q Didn’t you hear him read—didn’t you

hear him tell your sister there was a warrant?

A Never heard anything.

Q Your sister wasn’t there, was she? A
Wasn't there.

Q@ Not at all? A Well, she came after.

Q Well, had the men left or were they still
there when she came? A 'The men was there?

Q Now, did your sister come home before
or after the men went away? A Before they
went away.

Q Well then, didn’t ugene Valerio tell her,
speak with her in Italian? A 1 did not hear.

() Where were you if you did not hear; where
were you? A 1 was there; the men were down
cellar, my sister went down cellar; maybe they
speak ltalian down cellar; they would not let
me move, I was there standing by the window.

Q Now, as a matter of fact, didn’t you come
in and offer them some money if they left your
wine alone? A I had no money.

Q And didn’t Kugene Valerio tell your sister
not to worry about her wine? A No, because

03

Joseph Desanti, cross.

my sister was weeping; he was trying to speak
to her 1n Ttalian.

Q Did you offer them some money to leave
that wine alone so your sister would not cry? A
I did not have to offer any money.

Q Did you make any complaint about these
officers trying to get momey from you? A I
never make complaint.

Q Did you ever tell anybody they wanted
seventy-five dollars from you? A Yes.

Q Who did you tell 2 A The fellow right
there, Nazzaro.

Q When? A The same day, the same day
they went away, they had to go down to Boon-

ton.
Q What’s his name? A TFrank Nazzaro?
Q  Does Frank Nazzaro deal in liquor?

Mr. Belfatto: Objected to.

A T don’t know anything about him at all

Q Did you ever tell anybody else? A No,
sir, I told him.

Q You never told anybody else? A What
you say?

Q I am asking you, did you tell anybody
else? A I don’t remember that, it’s too long,

one year ago.

Q Don’t you know whether you told anybody
else? A Don’t know, I don’t remember any-
thing.

Q Didn’t you think that was pretty serious?
A I don’t remember anything.

Q Don’t you think—that was graft, wasn’t
it?

Mr. Belfatto: Objected to.
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Joseph Desanti, cross.

The Court: He is asking the witness. The
witness can answer, if he can.

Q If he asked you for seventy-five dollars
and you paid it, that would be a bribe, graft?

Mr. Belfatto: Objected to.
Mr. Holland: I withdraw it.

A I could not understand that.

The Court: On what ground do you ob-
ject.

Mr. Belfatto: I object on the ground that
the word speaks for itself, asking for money
has many meanings. It may be bribery, it
may be obtaining money under false pre-
tenses.

The Court: On the ground stated, the
objection is overruled.

(Exception allowed and sealed.)

C. WILSON,
(SEAL) Judge.

Q Did you ever make any complaint? A

No.

- Q Did you ever tell anybody else but Frank
Nazzaro? A I don’t remember. Don’t ask me

any more questions, I don’t know anything more

at all.

@ You don’t want me to ask you anything
else. Now, how many barrels did they take out?
A I did not see, because I don’t own the house,
I don’t know.

Q How long have you lived there? A Since
I came here.

@ How long is that? A Well, since 1911.

95

Joseph Desanti, re-direct.

Q Well, how many barrels of wine were there
down in the cellar? A I don’t know; I don’t
own the house.

Q Didn’t you help make it? A No.

Q You don’t know how many barrels were
down there? A No.

Q Down in the cellar, I mean? A I never
been down cellar; I ain’t got any business to go
down cellar anyway.

Q Did you ever bring any liquor in the house?
A The case of Vermouth right there.

Mr. Belfatto: That is an incriminating
question; did you ever bring any liquor in
the house. That is not proper cross ex-
amination and on that ground alone, I ob-
ject.

The Court: Isn’t he the man they testi-
fied brought the stuff there?

Mr. Belfatto: Oh yes, but is that liquor;
Vermouth is not liquor.

The Court: What is it.
Mr. Belfatto: Everything but liquor.

Q What is Vermouth? A There’s a bottle
right there (indicating).

Mr. Belfatto: Sit down there, don’t get
excited.

Q Do you drink it? A Sure I drink.
Mr. Holland: That is all.

Re-direct examination by Mr. Belfatto.

Q You said you can’t remember about the
barrels in the cellar? A No.
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Maria Matteo, direct.

Q And you were not there; do you know how
long before the raid the wine was made?

The Court: How can he tell if he didn’t
know it was there?

Mr. Belfatto: If your Honor wishes to
rule the question out, I cannot help it. Your
Honor will rule on it.

The Court: Yes, I rule on it.

Q Do you know when that wine was made? A
Somewhere around the 15th of December, some-
thing like that, I don’t remember, because I never
help him make it.

Q You did not see the barrels being taken out
from the cellar? A I see them be taken out but
I don’t know how many be taken out.

Mr. Belfatto: That is all.
(Witness excused.)

MARIA MATTEO, sworn on behalf of the de-

fendant, testifies as follows through the Official
Court Interpreter, Dominick Bontempo.

Direct examination by Mr. Belfatto.

Q Mrs. Matteo, you are the wife of the de-
fendant? A Yes, sir.

Q Do you remember when certain people came
to your house in December, 1924 ; December 28th,
19247 A Yes, sir.

Q Well, that was the 29th, I would like to
correct the time? A It was on the 29th, yes.

Q Were you in the house? A No.

40 Q Where were you? A At Mr. Hanson.

Maria Matteo, direct.

Q You were called by your daughter to the
house, were you not? A Yes, sir.

Q And when you went there, what did you
see? A I found the house all busted up.

Q How many rooms have you on the first
floor? A 1 have three.

Q How many on the second floor? A Three.

Q Have you got any store in the house? A
No, sir.

Q Have you got a cellar in the house? A
Yes.

Q For how long have you been living in that
house? A Fourteen years.

Q You own the house, do you not? A Sure.

Q Now, when you came to the house, where
were these men that you testified about? A
In the house.

Q Well, how many were on the first floor? A
They were all there.

Q Doing what? A They were looking,
searching the house.

Q Did you talk to them? A No.

Q Did they give you any paper? A No.

Q Did you talk at any time to any one of
these raiders? A I did talk, but they did not
answer me.

Q Now, it has been testified by a previous
witness for the State that he gave you a list or
inventory of all the wine that was taken away
from the cellar; is that so?

Mr. Holland: I object, for the purpose
of the record; perhaps the Court may rule
against me. I am desiring that the Court
rule for me. I want this objection on the
record, that this is absolutely immaterial
and irrelevant whether she got a copy of
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Maria Matteo, direct.

the inventory or didn’t. All these prelim-
inary proceedings have no effect whatever
when it is brought to court. It may be suf-
ficient to keep them but it is not necessary
when everything culminates in an indiet-
ment.

The Court: There was no duty on the
part of these officers to give this woman any
inventory.

A No, sir, they give me nothing.
Q Was any paper or warrant read to you

by the Italian deputy that came there that could:

speak Italian, to you? A T do not know; I did
not understand anything; T don’t know what he
said.

@ Now, did you miss anything from the house
afterwards? A Yes.
. Q@ What? A My ring.

Q Where was the ring? A On the bureau.

Q Where was the bureau? A In the dining-
room.

Q Why didn’t you put the ring on that day;
why did you not wear the ring that day? A
Because I washed the clothes and I take it off.

Q And you saw the wine being taken away
from the cellar? A When I came there it was
outside.

Q How much wine did you have in the cellar
altogether; how many barrels? A I had a
barrel and a half and a little more of the sort
of water like.

Q Now, altogether, how many gallons? A
About a hundred and twenty-five gallons.

Q@ And did you ever sell any wine to any-
body? A - No, sir.

59

Maria Matteo, cross.

Q Did you ever have any whiskey in the
house? A No, sir.

Q Did you ever sell any whiskey to any
person? A No, sir.

Q Do you know whether your husband ob-
tained a permit to make the wine?

Mr. Holland: Objected to.
The Court: Objection sustained.
(Exception allowed and sealed.)
C. WILSON,
(SEAL) Judge.

Q Now, did you speak to any of the. five or
six persons in Knglish at any time while t‘hey
were there? A They were talking in English;
I didn’t understand them.

Cross examination by Mr. Holland.

Q You did not talk to them in English be-
cause you can’t talk English, can you? A No,
SIT.

Q Do you see Hugene Valerio there; do you
see him (pointing to Valerio)? A Yes.

Q What did he say to you? A Nothing.

Q What did you say to him? A I didn’t
say anything to him.

Q You were not carrying on? A .VVell, I
started to cry, but I did not say anything.

Q Well, didn’t he try to calm you and pacify
you and tell you your wine would come back? A
No, sir. :

Q Well, if he did not tell you that your wine
would come back, how is it you told your attor-
ney he said so?
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Maria Matteo, cross.

Mr. Belfatto: Object to that because
there is no evidence she ever spoke to me
about that. In fact, T did not know the
woman until yesterday.

@ What did you tell? Did you tell anybody
that Valerio told you that it’s all right, you will
get your wine back again? A Yes, that’s what
they told me and that’s what I said.

Q@ Oh, he told you that? A T mean, the
people they said it, and so I said it.

Q You mean the people who were taking
your wine? A Yes, the people who were taking
wine.

Q@ So that you did understand some of the
things they said? A My daughter understood.

Q Did you ever make any complaint about
your stolen ring? A No, sir; I didn’t make no
complaint, that’s all.

Q Did you ever tell anybody about it? A I
said that the ring was missing in my house.

Q You don’t accuse anybody of stealing that

ring, do you? A T had found it missing when
they came in,

Q Well, you found it missing the day before,
too, didn’t you? A No, sir.

Q@ When did you take it off? A ST ookt
off when I washed the clothes,

@ When did you wash the clothes? A Mon-
day.

Q What day did they come there? A Mon.
day.

Q@ And what time in the morning did you
wash the clothes? A At tep o’clock.

@ And what time did you leave the house?
A T left the house at two o0’clock.

Mary Matteo, direct.

Q What time did you finish your washing?
A At one-thirty. .

Q Didn’t you put your ring back on again
then? A No. .

Q You looked for it and could not find it,
isn’t that so? A When I came to the house,
when I was looking for the ring, I could not find
it any more. .

Q Yes, but at one-thirty, when you quit your
washing, you could not find it any more, could
you? A No, when I went to John Hansen’s
house I did not put on my ring. i

Q DBecause you could not find it, isn’t that
so? A No; I left it there.

Mr. Holland: That is all.
The Court: We will adjourn at this time
until two o’clock.

ArTErR RrcEss.

MARY MATTEO, sworn on behalf of the de-
fendant, testifies as follows:

Direct examination by Mr. Belfatto.

Q Mary, how old are you? A Illeven yecars
old. 5 .

Q Do you go to school? A Yes, sir.

Q@ Do you go to Sunday school? Talk loud
so that lady there will hear. A Ye.s, ma’am.

Q@ What grade are you in? A Sixth A. 2

Q What school are you attending? A The
East Side.

Q Now, were you in your house on December
29, 19247 A Yes, sir.

40
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Mary Matteo, direct.

Q When certain people came there? A Yes.

Q What time of the day was it? A Around
half-past four.

Q And where were you? A In the kitchen.

Q How many men came there? A Around
four or five.

Q@ Did they talk to you? A No, they only
asked me if this was Frank Matteo’s house, and
they said, ‘“We have to search the house.”’

@ Did you see the men go in the rooms? A
No, sir.

@ Where were you, in what part of the house
were you at the time? A In the kitchen.

Q And where did the men go? A They
stood in the kitchen and then afterwards they
sent me to go call my mother, so T went and
called her, and they went and searched all
around.

- Q Did you go call your mama? A Yes.

Q And your mama came back with you? A
Yes.

Q When you came back with your mama,
what were these men doing? A T don’t know ;
I was afraid to go inside.

@ Did you talk to any of the men when your
mother came back? A No, sir.

@ Nomne at all? A No, sir.

Q@ Did not talk? A No, sir.

Q@ Did you see the men taking the wine away?
A Only from the back cellar door.

Q Did you hear anybody speaking to you?
A No.

Q And that’s all you know about it? A Yes.

Q How many men were in the house at the
time altogether? A Tour or five.

@ Did you talk Italian to any one of these
five men? A No, sir. ;

63
Mary Matteo, cross.

Q Did you hear any of the men speal.iinzg:‘to
your uncle? A Only when one man said, “‘If
you give me seventy-five dollars I will leave the
wine.’’

Q Who said that? A Flanger.

Q He is the same man who testified in this
case this morning? A Yes.

Q Did you see the man on the witness stand
this morning? A Yes.

Q And that is the man? A Yes.

Q How much money did he ask for? A Sev-
enty-five.

Q Who did he ask that of? A My uncle.

Q What’s your uncle’s name? A Joseph
Desanti.

Q What did he say in addition to money, any-
thing else? A No, sir. |

Q What did he want the money for? .A He
said he would leave the wine if he give him the

money. ;
Q That’s what he said? A Yes. | ;
Q What did your uncle say? A He said
he didn’t have that much. ’
Q What did that man say then? A 1 don’t
know. .
Q What did he do? A They took the wine
out.

Q That’s all you know about it? A Yes.
Mr. Belfatto: Take the witness.
Cross examination by Mr. Holland.
Q) Mary, how many men came in the first

time? A Iour. G
Q Four came in the first time? A Yes.
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Mary Matteo, cross.

Q Now, didn’t just two men come in first
and afterwards some more men? A Two came
in front and two around the back.

Q When they came around the back did they
come the same time or after? A After.

Q How long afterwards? A Five minutes
after.

Q Did Flanger come in the front or did he
come in the back? A 1In the front,

Q But you were in the kitchen? A Yes, then
after I went to call my mother and I stayed out-
side because I was afraid.

Q Well, now, did your mother come home
first or your uncle? A My uncle.

@ And when this talk about money was going
on, was that before your mother got back? A
Yes.

@ And. you were over trying to ecall your
mother? A Yes.

Q@ Now, did you go before the talk about
money or after the talk? A Before.

Q You went before the talk about the money ?
A Yes.

Q You are sure? A Yes.

@ You left the house before the talk about
money? A Yes.

Q@ You are sure? A Yes.

@ And you have just said that this talk about
money was before your mother came back? A
Yes.

@ Now, you don’t mean that; I don’t want
to twist you, Mary, but that can’t be. A Yes,
because I came back before my mother and then
she came after me.

Q You got back before your mother; how

much before your mother? A Around ten min-
utes.
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Mary Matteo, cross.

Q Did you know Flanger at that time? A
No, sir.

Q Who was the man that spoke to your un-
cle? A [Ilanger.

Q Who told you what his name was? A My
uncle.

Q Yes; when did he tell you that? A After
they had gone.

Q How long after? A Around fifteen min-
utes after.

Q What did your uncle say to you fifteen
minutes after? A He told me his name.

Q What did he tell you; what did he say;
just use your uncle’s words? A He said that
the man that wanted the money, his name was
Harry Flanger.

Q He said that out of a clear sky? A Yes.

Q Nothing else besides that? A No.

Q Nothing else followed that? A No.

Q How do you know he wanted money? A
Because 1 was right there.

Q You said you went outside? A After my
mother came I went outside; when I came back
I was inside.

(Q What were you scared of? A I don’t
know.

Q Did you hear your mother ery? A Yes.

Q She was talking to somebody in Italian?
A T heard her talking, but I don’t know who
she was talking to.

Q You said just a while ago you did not hear
anybody talking? A Yes, 1 did.

Q Well, didn’t you say you did? A I don’t
know.

Q You have been telling this story because
somebody told you to, haven’t you? A Yes.

Q Who told you to tell it? A No one; I
know it from last year.
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Mary Matteo, cross.

Q Who have you been talking with about it?
A Nobody.

Q Nobody at all? A No.

~Q Never said a word to anybody? A No,
sir.

Q Well, didn’t you talk with anybody about
it? A No, sir.

Q You talked with your uncle about it? A
Only to my uncle, but I did not talk to—

Q How many times did you talk to your
uncle about it? A Once.

1 Q@ When was that? A When the men had
eft.

Q Did you talk to him about it yesterday?
A No, sir.

Q Didn’t you talk to him about it the first
day you came to court? A No, I did not know
anything about it yet.

@ Didn’t you know why you were coming to
court? A No, sir.

. @ When did you find out what you were £20-
ing tf) court for? A My father told me this
morning.

Q@ What did he tell you? A He said we
were going to have the trial.
| .Q What else did he tell you? A That’s all.
He said do you remember anything from last
year and I told him yes.

Q What do you remember? A I told him.

Q What did you tell him you remembered?
A Told him I remembered that they would not
let me go call my mother and I wanted to ecall
her and they said to my uncle if he give seventy-
five dollars they would leave the wine.

Q You told that to your father? A Yes.

Q That was this morning? A Yes.

67
Mary Matteo, cross.

Q Well, you just said a while ago you did
not talk to anybody at all about it. A I said
I talked to him this morning.

Q Yes, but before you said you did not talk
to anybody but your uncle fifteen minutes after
they left? A Then you asked if I said anything
this morning and I told you.

Q Now, who else did you talk with? A No-
body but my father and uncle.

Q Nobody else? A No, sir.

Q Didn’t you even talk with your mother
about 1it? A No, sir.

Q You talk Italian? A I don’t talk much.

Q You can understand it? A Yes.

Q What was it FKugene Valerio told your
mother about getting the wine back? A I don’t
know; I was in the house then.

Q Yes, but your mother testified you told
her? A 1 didn’t tell her.

@ And that was not true? That’s all.

(Witness excused.)
Mr. Belfatto: We rest.
Mr. Holland: We rest.

Mr. Holland: In resting may I say, if
your Honor please, that since there has been
raised a controversy that one of the fifty-
gallon barrels is empty when as a matter
of fact the inventory shows it to be a full
barrel, and as a matter of fact the barrel
itself is full, I desire at this time to request
of the Court permission for the jury to view
it and if that request is denied then I desire
the indulgence of about ten minutes so that
I may be able to bring these and place them
right here for the jury to see.

The Court: Have you any objection?
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Mary Matteo, cross.

Mr. Belfatto: No, but we will agree about
two barrels, but not three.

Mr. Holland: Not for three.

The Court: Is the sheriff here? In charge
of the sheriff and you and the prosecutor,
the jury, may be taken down.

Mr. Holland: With striect instructions
that there be no discussion except to point
out the barrels and have the jury test the
barrels and see for themselves.

Mr. Belfatto: My objection is not to the
inspection. I take exception to the two bar-
rels of wine now to be examined by the jury.
Now, it is {hree barrels instead of two.
Now, in the change in the situation in such
a case I ask the indulgence of the Court
to have the wine identified as being the very
barrels that were found in the possession
of the defendant, which is impossible on the
part of the prosccutor at this time.

Mr. Holland: May I have the indulgence
of the Court and have the barrels brought
up?

The Court: 1 will give you that{ indul-
gence or the jury may inspect it in the pres-
ence of yourself and Mr. Belfatto, and I
will let Mr. Belfatto say which he wauls.

Mr. Belfatto: T admit two barrels.

Mr. Holland: 1 will replace on the stand
any of the people engaged in this raid, so
that they can identfy the barrels down-
stairs.

The Court: Sheriff, you will take {he
Jury. Members of the jury, you will just
view whatever is shown as exhibits in this
case.

69

Motion for Direction of a Verdict.

Mr. Belfatto: May it please your Honor,
at this time I wish to make a motion for
direction of verdict on the following
grounds: The indictment charges this defend-
ant with keeping intoxicating liquor contain-
ing one-half of one per cent. or more of alco-
hol per volume used or to be used for bev-
erage purposes, said act of possessing in-
toxicating liquor containing one-half of one
per cent. or more of alecohol by volume used
or to be used for beverage purposes being
then and there prohibited and unlawful, con-
trary to the form of the statute in such
case made and provided, and against the
peace of this State and the government, and
dignity of the same. Now, that’s the con-
tents of the indictment. Now, the burden is
on the part of the prosecutor to prove all
of the counts in the indictment. First, the
unlawful possession. Second, he contends
that the liquor contains more than one-half
of one per cent. of alecohol. That proof is
lacking. Also, that this was in a private
dwelling. That this was a private dwelling,
the evidence shows that conclusively. It should
be shown by the prosecutor that this was
not a private dwelling. And fourth, the
evidence on the part of the State is not
sufficient to make a prima facie case. We
have introduced evidence for the purpose -of
showing that there was absolutely no vio-
lation of the law on the part of the defend-
ant. Therefore under these conditions I
don’t see what the jury are to decide, there
being no issue of facts for them to decide,
and I ask your Honor to direct a verdict of
acquittal in favor of this defendant.
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Motion for Direction of a Verdict.

The Court: Motion denied.
(Exception allowed and sealed.)

C. WILSON,
(SEAL) Judge.

Thereupon Mr. Belfatto summed up to the

jury in behalf of the defendant.

Thereupon Mr. Holland summed up to the
jury in behalf of the State.

During the prosecutor’s summation he stated
to the effect that there is no such a thing as a
Federal statute permitting the violation of the
New Jersey law. Mr. Belfatto, on behalf of the
defendant, took exception to the statement of the
prosecutor.

(Exception allowed by the Court.)

C. WILSON,
Judge.

Mr. Belfatto also took exception to the state-
ment of the prosecutor that all cases similar
to this had been affirmed by the Supreme Court
or the Court of Errors.

Mr. Belfatto also took an exception to the
statement to the jury by the prosecutor that he
has no right to have liquor in his house.

Mr. Belfatto stated that the law says he can
have 200 gallons of wine.

(Exception allowed by the Court.)

C. WILSON,

(SEAL) Judge.

71
Charge to Jury.

Thereupon the Court charged the jury as fol-
lows:

COURT’S CHARGE.

Wison, J.—Ladies and Gentlemen of the
Jury: Frank Matteo is on trial before you on
an indictment which charges him with the .11—
legal possession of intoxicating liquor. This In-
dictment is founded upon the law of the State
of New Jersey, which is known as the Prohibi-
tion Enforcement Act, and some of its provisions
read as follows:

Section 2. The word ‘‘liquor’’ and the word
“‘intoxicating liquor’’ shall each be construed to
mean and to include: (a) Aleohol and brandy,
whiskey, rum, gin, beer, ale, porter, wine, and
any other spirituous, vinous, malt, brewed or
fermented liquor or mixed liquors which contain
one-half of one per centum, or more, of alcohol
by volume, and which are used or to })e used for
beverage purposes. All liquids, adml.xtures and
compounds, whether medicated, proprietary, pat
ented or not, and by whatever name called, Wthh‘
contain one-half of one per centum or more of
alecohol by volume and which are fit for use for
beverage purposes. (b) Section 10. On and after
the date when this act goes into effect, no person
shall manufacture, sell, barter, transport, import,
export, deliver, furnish or possess any intoxicat-
ing liquor, and all the provisions of this act shflll
be liberally construed to the end that the use of in-
toxicating liquor as a beverage may be prevented.
Section 15. It shall be unlawful to keep, occupy

or maintain any room, house, building, vehicle or

place whatsoever where liquor is manufactured,
sold, kept, stored, transported, bartered or other-
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Charge to Jury.

wise disposed of in violation of this act; which is
part of Section 15; and Section 33; any person
who manufactures or sells liquor in violation of
this act shall be guilly of a misdemeanor. And
another part of the same section: Any person
who violates any of the provisions of this act
other than the manufacture or sale of liquor in
violation thereof, shall be guilty of a misde-
meanor; and Section 37: In any proceeding
under this act or at the trial of any indietment
or any violation of this act, the liquor or liquors
mentioned in paragraph (a) of Section 2 shall
be presumed to be for beverage purposes and
to contain more than one-half of one per centum
of alecohol by volume. And this act took effect,
ladies and gentlemen, March 17th, 1922.

There are certain matters of law which I am
compelled to charge you. In the first place,
ladies and gentlemen, let me say to you that I

~am somewhat astonished at this late date for

anybody to argue thal there is a right in New
Jersey at the present time to manufacture or
make 200 gallons of wine, or any other quantity.
There is no right and no law and no privilege
for so doing. The manufacture of wine in New
Jersey in any quantity is absolutely prohibited
by this law; and 1 want to tell you that, and I
want to tell everybody else who is listening to it,
that that is the law in New Jersey at the present
time and there isn’t any permit from any source
whatever which can make the manufacture of
wine or any other liquor in New Jersey at the
present time or in the month of December, 1924,
legal. It was absolutely prohibited by law on
that date, and it is still so. That is the law in
New Jersey and there isn’t any such thing as
a permit which makes it legal so to do; and I

Charge to Jury.

charge you that as a matter of law., which is
my solemn obligation to do and Wthh‘ I took
an oath to do when I became judge of this court,
to tell you the law as I find it and then to haYe
you, under my instruction as to what thfz law 1is,
weigh the evidence In every case W};uch may
come before you and reach your verdict.

Another matter of law which I must charge
you is this: That notwithstanding the finding
of the indictment by the Grand Jury, this de-
fendant, like all defendants, is presumed to be
innocent, and this presumption of innocence, pot
that the man is innocent, but the presumption
of innocence, notwithstanding the indictment, re-
mains and continues until the State satisfies you
from the evidence heyond a reasonable doubt
of his guilt. I am compelled to charge you fur-
ther, that the burden of proof is upon the State
and remains with the State, and that burden the
State must maintain, and that burden is to sat-
isfy you by the evidence of the guilt of the de-
fendant beyond a reasonable doubt beforg you
can convict. Now, these are three propositions
of law which I charge you; and you now come
to the consideration of the evidence in this case
under the instruction T have given you as to the
law which must govern you in considering the
evidence.

Now, the point at issue under this indi(.ztment
is, did the defendant possess intoxicating liquor?
Tile State has introduced evidence tending to
show that the liquids offered in evidence were
found in the house of the defendant at Dover,
I believe, in this county; and that the. liquors.
offered in evidence were taken from the home of
this defendant on December 29th, 1924, or what-
ever date the testimony shows. As a matter of
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Charge to Jury.

defense, as I understand it, but you are not
bound by my understanding, the defendant would
have you believe that he would have the right
and that he had the right on the 29th day of De-
cember, 1924, to manufacture and keep in his
possession 200 gallons of wine, or a quantity
not exceeding 200 gallons of wine. Now, you
see, ladies and gentlemen, as I have told you,
the law is quite {o the contrary so far as the
wine is concerned. 'That is not a defense. As I
understand the testimony of the defendant, it
was an admission of manufacturing certain quan-
tities of wine in the month of December or No-
vember, 1924, and the denial that he had any
other or a greater quantity of this manufactured
wine than what he testified to. As I understand
his testimony, he admitted the possession of the
two cases of Vermouth, offered in evidence. I
may be mistaken about the testimony and you
are not to be in any wise bound by what I tell
you I understand the testimony to show, because
you are the sole and supreme judges of what
the testimony is. 1 am ouly giving you in {his
brief narrative form what T recall about the
testimony and what you will decide from all of
the evidence in the case is this question: Did
or did not the defendant possess the intoxicating
liquor in question?

I am compelled to tell you, ladies and genlle-
men, one more thing; that so far as this case is
concerned, notwithstanding any label or any
other mark or question about the liquor offered
in evidence and which it is said was taken from
the defendant’s house, it is presumed to be of a
greater alcoholic strength than one-half of one per
cent.; that is what the law says. Now, that pre-
sumption is before you and you cannot get away

Charge to Jury.

from that unless you find from evidence intro-
duced before you that the liquor was less than
one-half of one per cent. by volume. Now, I don’t
recall any evidence in the case showing or tend-
ing to show that this liquor or any of. it had le.ss
than that amount of alecohol in it. I1f there 1s,
you will give it such consideration as to you may
deem proper, and of course your verdict wﬂ'l be
based upon all of the evidence in the case. Now,
if this evidence does salisfy you beyond a rea-
sonable doubt that this liquor or some of it or
all of it was found in the house and in the pos-
session of the defendant, then your verdiet will
be guilty, and if you are not so satisfied, then
your verdiet will be not guilty; and by reason-
able doubt, ladies and gentlemen, is meant IIO't a
mere possible doubt, because everything 1,'clzl,t111g
to human affairs and depending on moral evi-
dence is open fo some possible or imaginary
doubt. It is that state of the case which after
the entire comparison and consideration of all
the evidence leaves the minds of jurors in that
condition that they cannot say they feel an
abiding convietion to a moral certainty of .th.e
truth of the charge. 'T'he burden of proof 1s
on the prosecution; if upon such proof there be
reasonable doubt remaining, the accused 1is en-
titled to the benefit of it by an acquittal. The
evidence must establish the truth of the fact
to a reasonable and moral certainty, a certainty
that convinces and directs the understanding and
satisfies the reason and judgment of those who
are bound to act conscientiously upon it. This
we take to be proof beyond a reasonable doubt,
because if the law should go further than this
and require absolute certainty it would exclude
circumstantial evidence altogether.
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Charge to Jury.

I have been requested to charge you, ladies
and gentlemen, on behalf of the defendant, and
as to those requests: No. 1 is denied other or
further than I have already charged. No. 2 is
denied other or further than I have already
charged. No. 3 is denied other or further than
I have already charged. No. 4 is denied other or
further than I have already charged. No. 5 is
denied other or further than T have already
charged. Swear an officer.

By a Juror: Is it up to the defense or the
prosecution to prove the alcoholic contents?

The Court: The prosecutor does not have to
prove the alcoholic contents. The law, as I have
read it to you, and I will read it again: In any
proceeding under this act or at the trial of any
indictment or any violation of this act, the
liquor or liquors mentioned in paragraph (a)

~of Section 2 shall be presumed to be for beverage

purposes and to contain more than one-half of
one per cent. of aleohol by volume. That is what
I tried to tell you. The presumption is that it
is illegal and the State rests on that. If the
defendant says it is not, then the defendant must
show you. Now, it is for you to say whether the
defendant did or did not show you the alcoholic
contents; and I so charge you, ladies and gen-
tlemen, that if that is a defense, the burden of
proving the aleoholic contents, that being a de-
fense, is put on the defendant. Is there any
further question? Swear an officer.

(Thereupon the jury retired.)

e

Exceptions—Requests to Charge.
EXCEPTIONS.

Mr. Belfatto: I take a general exception to
the entire charge, if your Honor please. I re-
spectfully take an exception to your Honor’s
charge, especially where your Honor reads Sec-
tion 15 of the State Prohibition Act in parts and
not in total.

The Court: I will recall them and read the
entire section if you wish. The exceptions will
be allowed. It was read this morning by you
and me both; and your general exception.

Mr. Belfatto: I also take exception to the
Court’s refusal to charge my requests.

The Court: The exceptions will be allowed.

_ C. WILSON,
(SEAL) Judge.

REQUESTS TO CHARGE.

The Court is respectfully requested to charge
the jury as follows:

1. Under the laws of this State a private
dwelling cannot be searched unless 1t 18 used as
a store, shop, saloon, restaurant, hotel or board-

ing house.

9. The evidence in this case shows that this
defendant on December 23, 1924, filed with t-he
Federal authorities at Newark, N. J., a notice
of intention to manufacture in his private dwell-
ing and for personal use two hundred gallons

of wine.

3 That on December 29, 1924, this defendant
kept in the cellar of his private dwelling less than
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Certificate of Stemographer.

two hundred gallons of wine which he had the
right to keep and that on said day the wine was
taken away by a deputy sheriff of this county.

4. Under the law a warrant to search the
defendant dwelling could not be issued unless
there was probable cause supported by an affi-
davit setting forth the facts showing that this
defendant had violated the law:.

5. If the evidence satisfies you that the de-
fendant had not sold any of said wine before it
was taken away you should find him not guilty.

(Signed) G. M. BELFATTO,
Attorney for Defendant.

Tur STATE
V8.

F'raxnk MaTTEO,
Defendant.

I, Groree B. WrEATON, do hereby certify that
the foregoing typewritten pages is a true and
correct transcript of the testimony given at the
trial of the above-named cause tried before the
Honorable C. Franklin Wilson, Judge of the
Morris County Court of Quarter Sessions, on
the 29th day of December, 1925.

(Signed) GEORGE B. WHEATON.

79
Certificate of Trial Judge.

CERTIFICATE OF TRIAL JUDGE.

StaTE oF NEW JERSEY,
County oF MORRIS.

I, C. FraxkLin WiLson, Presiding Judge of
Morris County Court of Quarter Sessions ar}d
the Judge who presided over the aforesaid
cause, certify that the foregoing printed book
contains the entire record of the proceedings had
upon the trial of the said cause and th(.a same
is returned by the plaintiff in error therein with
the Writ of Errors bringing up the Bill of Ex-
ceptions signed and sealed in this cause.

Dated,
(Signed) C. WILSON,
Judge,

Pres. Judge of Morris County
Court of Quarter Sessions.
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Notice of Argument.

NEW JERSEY SUPREME COURT.

Trr StaTE OF NEW JERSEY,

Defendant-in-Error, O Error:

Notice of
Frank MarTroO, Argument.

Plamtiff-in-Error.

vS.

To Albert H. Holland, Esq., Prosecutor of
Morris County, N. J.

SIR:

PLEASE TARE w~oticr that the defendant’s ap-
peal in the above-entitled action will be brought
on for argument before the Supreme Court, of
the State of New Jersey, at the March term of
the sald court, held at the State House in the

City of Trenton, on the fourth day of May, 1926,
at the hour of ten o’clock in the forenoon or as
soon thereafter as counsel can be heard.

Dated, Newark, N. J., January 25, 1926.
Respectfully,

G. M. BELFATTO,
Attorney for Plaintiff-in-Error.

Served February 3, 1926.

81

Reasons for Reversal.

NEW JERSEY SUPREME COURT.

TrE STATE OF NEW JERSEY, Lilegal

Defendant-in-Error, | possession of
liquor.
vSs.
In Error.
Fraxnkx MarTEO,

Plaintiff-in-Error. | Teasons for
Reversal.

And now comes the said Frank Matteo, by G.
M. Belfatto, his attorney, and says that in the
record and proceedings aforesaid, and also in
the giving of the judgment aforesaid, there is
manifest error, and said defendant says that said
judgment should be reversed and assigns the
following reasons or causes.

1. Because said trial court refused to quash
the indictment upon the motion of counsel for
the plaintiff-in-error on the ground that it did
not allege with precision the elements consti-
tuting the crime.

2. Because said trial court permitted Harry
Flanger, a witness on behalf of the State, to be
asked and answer the following questions:

““Was your attention directed to selling by
Frank Matteo?”’

‘““What did Delimpio say?’’

“Were you given any information by De-
limpio concerning Matteo?’’

“I want to know what the subject was.”’

3. Because the trial court permitted the fol-
lowing questions to be asked of and answered by
said Harry Flanger:

‘““Was there any liquor?”’
“‘Did you make an inventory?’’
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Reasons for Reversal.

4. Because the trial court admitted in evi-

dence a paper alleged to be a search warrant
without being identified as such.

5. Because the trial court permitted the State
to show that the $75 which Harry Flanger,
Deputy Sheriff, demanded of Desanti, a witness
for the defendant, as a consideration for not
raiding the place was bribe or graft.

6. Because the trial court would not permit
the following questions to be asked of and an-
swered by said Harry Flanger on the cross ex-
amination :

““Did youn see any liquor in possession of
any person before you made the raid which
had been sold by this defendant?’’

7. Because the trial court refused to permit
the proof of a notice of intention filed by the
defendant with the Federal authorities at New-
ark to the effect that he would manufacture 200
gallons of wine for personal use.

8. Because the trial court refused to permit
the following questions to be asked of and an-
swered by the defendant:

““Did you get any permission to make the
wine?”’

‘‘Bef king i i ' ' i

etore making the wine did you see any

person with reference to your rights to
make it?”’

““I show you a notice of intention to manu-
facture 200 gallons of wine and ask you

whether you filed this notice with the Fed-
eral authorities at Newark?’’

9. Because the trial court refused to permit
the defendant to show that no inventory was
served upon him.

83

Reasons for Reversal.

10. Because the trial court refused to allow
the following question {o be asked of and an-
swered by the defendant’s wife:

““Do you know whether your.husba.nd ob-
tained a permit to make the wine?’’

11. Because the Court said: ‘‘There was no
duty on the part of the raiding officers to give
the defendant an inventory.’’

12. Because the trial court refused to direect
a verdict of acquittal on motion for plaintiff-in-
error on the ground that the State had failed to
make a prima facie case and that there was noth-
ing for the jury to decide, the wine having been
kept in the defendani’s private dwelling and
that the alleged search warrant was issued with-
out probable cause.

13. Because the prosecutor in summing up
said to the jury:

““There is no such thing as a I'ederal
statute permitting the violation of the New
Jersey law and that all cases similar to this
have been affirmed by the Supreme Court
and Court of Errors. The defendant had no
right to keep liquor in his house.”’

14. Because the trial court charged the jury

as follows:

““T am somewhal astonished at this late
date for anybody to argue that there 1s a
right in New Jersey at the present time to
manufacture or make two hundred gallons
of wine or any other quantity. There 1s no
right, no law and no privilege for so doing.
There isn’t any permit from any source
whatever which can make the manufacture
of wine or any other liquor in New Jersey
at the present time legal. There isn’t any
such thing as a permit which makes it legal
so to do. The point at issue under this 1in-
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Reasons for Reversal.

dictment is ‘‘Did the defendant possess in-
toxicating liquor?’’

15. Because in charging the jury the trial
court read a part of Section 15 of the State Pro-
hibition Act, but failed to read two provisos
therein, viz:

‘““No search warrant shall issue to search
any private dwelling occupied as such unless
it is being used for or in connection with the
unlawful sale of liquor or unless it is in part
used for some business purpose, as a store,
shop, saloon, restaurant, hotel or board-
ing house; and provided further, that no
search warrant to search any private dwell-
ing shall issue unless the person making the
allegation shall upon oath aver that he has
personal knowledge that such private dwell-
ing is being used for or in connection with
the unlawful sale of liquor.”’

16. Because the trial court refused to charge
- the jury the following requests:

1. Under the laws of this State a private
dwelling cannot be searched unless it is used as
a store, shop, saloon, restaurant, hotel, or board-
ing house.

2. The evidence in this case shows that this
defendant on December 3, 1924, filed with the
Federal authorities at Newark, N. J., a notice
of intention to manufacture in his private dwell-
ing and for personal use 200 gallons of wine.

3. That on December 29, 1924, this defendant
kept in the cellar of his private dwelling less
than 200 gallons of wine, which he had the right
to keep, and that on said day the wine was taken
away by a deputy sheriff of this county.

4. Under the law a warrant to scarch the de-
fendant dwelling could not be issued unless there

85

Reasons for Reversal.

was probable cause supported by an affidavit set-
ting forth the facts showing that this defendant
had violated the law.

5. If the evidence satisfies you that the de.z—
fendant had not sold any of said wine befor.e it
was taken away, you should find him not guilty.

17. Because the said judgment is contrary to
law and the weight of evidence.

G. M. BELFATTO,
Attorney for Plaintiff-in-Error.

Served notice of argument, February 3, 1926.




Jowmder in Error,

NEW JERSEY SUPREME COURT.

TeE STATE OF NEW JERSEY,

Defendant-in-Error, | Iy Error.

v Jowmder-in-

Frank Martro, Error.
Plawntiff-in-Error.

And thereupon, afterwards, the said State of
New Jersey, by Albert H. Holland, Prosecutor
of the Pleas of the County of Morris, comes into
Court and says that there is no error either in
tl'le record and proceedings aforesaid, or in
giving the judgment aforesaid, and prays that
the Court may proceed to examine as well the
record and proceedings aforesaid, as also the
geveral causes before assigned for error, and the
- Judgment aforesaid, in manner aforesaid given,

may in all things be affirmed.

Dated, Feb. 3, 1926.

(Signed) ALBERT H. HOLLAND,
Prosecutor of the Pleas of Morris County.
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Opinion of Supreme Court.
OPINION OF SUPREME COURT.
Filed May 20, 1926.

NEW JERSEY SUPREME COURT.
No. 7 May Term, 1926.

THE STATE, Z

V8
Frang MaTTEO. S

Error to Morris Quarter Sessions.

Argued before Gummere, Chief Justice, and
Justices Trenchard and Minturn.

For plaintiff-in-error, G. M. Belfatto.

For the State, Albert H. Holland, Prosecutor
of the Pleas.

Per Curiam.

The plaintiff was indicted for a violation of the
Hobart Aect. The trial on the indictment re-
sulted in his conviction, and he now seeks to
have that conviction reversed for alleged errors
oceurring during the trial.

The first contention is that the convietion ought
to be set aside because the indictment was de-
fective in that it did not recite in full certain
facts required by the provisions of the Hobart
Act which were material to the charge made
against the defendant. A reading of the indict-
ment shows that it charged the offense alleged in
the words of the statute, and this is ordinarily
considered sufficient. But, even if it was other-
wise, this Court would not be justified in re-
versing the judgment under review upon this
ground. The case comes before us under the
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Opinion of Supreme Court.

136th section of the Criminal Procedure Act, and
that section provides that, where a defendant has
asked for and received the benefit of the statute,
““No judgment given upon any indictment shall be
reversed for any imperfection, omission, defect
in or lack of form’’ of such pleading, ‘‘except
such as shall or may have prejudiced the defend-
ant in maintaining his defense upon the merits.”’
It is perfectly clear that the defect in the indict-
ment, 1f it exists, did not operate to the prejudice
of the defendant in maintaining his defense on
the merits.

The other grounds upon which we are asked to
reverse are most of them directed to the rulings

of the Court in the admission or exclusion of evi-

dence and to alleged errors in the charge to the
Jjury. We find no error in the rulings referred
to by counsel in his argument or in the excerpts

from the charge to which he calls our attention.

But, even, if we had reached a contrary con-
clusion, we would not be justified in reversing this
Judgment, for the 136th section of the statute
already referred to prohibits the reversal of
judgment in a criminal case, ‘‘for any error ex-
cept such as shall or may have prejudiced the
defendant in maintaining his defense upon the
merits,”” and the rulings and instructions ‘com-
plained of could not have produced such pre-
judice.

Lastly, it is contended that the Prosecutor of
the Pleas in summing up made remarks to the
jury which were injurious to the defendant.
Naturally, most of them would have this effect.
The only question in a given case is whether
such summing up or such remarks were without
any justification under the evidence, and there is
no suggestion that this was the fact in the case
now before us.

The judgment under review will be affirmed.

89
Rule of Affirmance and Remattitur.

RULE OF AFFIRMANCE AND REMITTITUR.

NEW JERSEY SUPREME COURT.

StaTE oF NEW JERSEY, On Error.
Defendant-in-Error, [ Rule of
Affirmance
and Remat-
Frank MaTTEO, LT,
Plantiff-in-Error.

VS.

This cause having been submitted at the May
Term, 1926, of this Court by Albert H. Holland,
Esq., attorney for the defendant-in-error, a.nd
G. M. Belfatto, Esq., attorney for the plaintiff-
in-error, and the Court having considered the
same and finding no error in the record and pro-
ceedings in the Morris County Court of Quarter

Sessions.

It is thereupon ordered and adjudged that the
judgment of the said Morris County C?urt of
Quarter Sessions removed by the Writ of Error
in this cause, be affirmed with costs, and that the
record be remitted to the said Morris Cour.lty
Court of Quarter Sessions to be proceeded with
in accordance with this judgment and the prac-
tice of said Court.

Entered November 22, 1926.
On motion of

ArBerT H. HoL1AND,
Attorney for Defendant-in-Error.
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Writ of Error.
WRIT OF ERROR TO SUPREME COURT.

COURT OF ERRORS AND APPEALS OF
NEW JERSEY.

Lilegal
Possession
vs. of Laquor.

THE StaTE OF NEW JERSEY,

Frank MaTTRo, Writ of
Error.

NEw JERSEY, SS.
The State of New Jersey to the
Chief Justice and other Justices of
(. s.) our Supreme Court of Judicature.
GREETING :
For as much as in the record and
proceedings and also in the giving of judgment

in a certain indictment against Frank Matteo,

late of the City of Dover, County of Morris and
State aforesaid for illegal possession of intoxicat-
ing liquor for beverage purpose, manifest error
hath intervened to the great damage of the said
Frank Matteo as it it is said, we being willing
that the error if any there be should in due
manner be corrected and full and speedy justice
done to said Frank Matteo in this behalf do
command you that if judgment be thereupon
given and affirmed then you distinetly and openly
send under your seal, the record and proceed-
ings aforesaid with all things touching the same
to our Justices of our Court of Frrors and Ap-
peal in the last resort in all causes at Trenton
on the 15th day of June, 1927, together with this
writ and proceedings aforesaid being inspected,
we may cause to be further done thereupon for
correcting that error, what of right and accord-

Writ of Error.

ing to law and custom of the State of New Jersey
ought to be done.

Witness, our Chancellor and President Judge
of our said Court of Errors and Appeal at Tren-
ton aforesaid the 26th day of May, 1927.

JOSEPH F. S. FITZPATRICK,
Clerk.

(&. M. BerraTTO,
Attorney.




92

Assignment of Errors.

ASSIGNMENT OF ERRORS.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

STATE oF Niw JERSEY,

Defendant-in-Error, [ In Error.

VS, Assignment

of Errors.
Frank Marrro, ok

Plawntiff-in-Error.

And now on this day the plaintiff-in-error as-
signs the following causes of error.

Because the Supreme Court gave judgment
affirming the conviction of the plaintiff-in-error,
and of the judgment thereon, when it should
“have reversed the judgment of the Quarter Ses-
sions of the County of Morris, and set aside the
conviction.

G. M. BELFATTO,
Attorney for and of Counsel
with Plaintiff-in-Error.

Service of the within assignment of errors is

30 hereby acknowledged this 26th day of Aug., 1927.

ALBERT H. HOLLAND,
Prosecutor of the Pleas.

New Fevsey Court of EGrvovs and Appeals,

~

THE STATE OF NEW JERSEY,

nt-in-Error
Defendant v On Writ of Error.

VS. ~ Brief of Defendant-

in-Error.
FRANK MATTEO,

Plaintiff-in-Error.

2

The following brief was submitted to the New
Jersey Supreme Court at the May Term of Court,
1926, and is herewith submitted to the Court of
Errors and Appeals.




e

ErmEsroesisy

r T3

S s

sEaadsrdtetiTe s

i
X
'}
»
L]
iy
LG
y
A
X
s )
i
-
i
W
4
¥
b
4
4
e
o
'
48
i
¥y
g
!
Hy
»
i
v
L1

New Jersey Supreme Cmurt.

7

THE STATE OF NEW JERSEY,

Defendant-in-Error,
On Writ of Error.

Brief of Defendant-
in-Error.

VS.

FRANK MATTEO,
Plaintiff-in-Error.

ArLBerrT H. HOLLAND,
Prosecutor of the Pleas,
Attorney for Defendant-in-Error.

Facts.

The Plaintiff-in-Error, Frank Matteo, was in-
dicted at the May, 1925, Term of the Grand Jury
of Morris County on an indictment charging him
with the illegal possession of intoxicating liquor
containing one-half of one per centum or more of
alcohol by volume used or to be used for beverage
purposes, in the Town of Dover, County of Morris,
on the 29th day of December, 1924.

The facts are that on December 29th, 1924, cer-
tain officers engaged in the business of investigating
the violations of the Prohibition Enforcement Act
in Morris County, after obtaining a search warrant
for search of the premises of the Plaintiff-in-Error,
made a raid upon the said premises and there seized
two cases of Vermouth and a quantity of wine in
barrels.

At the trial in the quarter sessions the defend-
ant was found guilty and sentenced to pay a fine of
Five Hundred ($500.) Dollars and costs.




ARGUMENT.
POINT I.

The indictment was not illegal or de-
fective.

The indictment charges that:—Frank Matteo,
late of the Town of Dover, in the said County of
Morris, on the twenty-ninth day of December, in
the year of our Lord One Thousand Nine Hundred
and Twenty-four and from thence hitherto, with
force and arms, at the Town aforesaid, in the
~ County aforesaid, and within the jurisdiction of
this Court, did possess intoxicating liquor contain-
ing one-half of one per centum or more of alcohol
by volume, used or to be used for beverage pur-
poses, said act of possessing intoxicating liquor con-
taining one-half of one per centum or more of
alcohol by volume, used or to be used for beverage
purposes being then and there prohibited and un-
lawful, contrary to the form of the Statute in such
case made and provided, and against the peace of
this State, and government and dignity of the same.

An Indictment for a statutory offense is suffi-
cient where the offense is charged in language sub-
stantially identical with that of the statute or
stronger in meaning.

State vs. Caporale, 85 N. J. L. 495,

In charging a statutory offense it is sufficient to
lay the charge in the words of the act, without a
statement of facts bringing the accused within its
operation.

State vs. Brand, 77 N. J. L. 486, which is
also cited favorably in the case of the
State vs. Mandeville, 89 N. J. L. 228.

5

An indictment for a statutory crime is sufficient
if the offense be charged in the language of the

statute.
State vs. Morris, 98 N. J. L. 621.

In the Soloman case, 97 N. J. L. 252, cited by
the plaintiff-in-error the reason for reversal in. that
case was that one of the elements of the offense
(that the liquor was to be used for a beverage)
was not included in the indictment.

Section 18 of the Hobart Act applies only to
the search warrant and not to the indictment.

While it may be that in some instances the Ho
bart Act may conflict with the National PI‘Ohﬂ?l-
tion Act, the State contends that this makes no dif-
ference. It makes no difference inasmuch a;s the
provisiong of the National Prohibition Act in no
way limit the Hobart Act.

POINT II.

Plaintiff-in-Error complains that various ques-
tions were permitted by the Trial Oour‘t: (1)
“Was your attention directed to the selling by
Frank Matteo?” This question was objected .to
and was not answered, so could not be prejufii(zlgl
to Plaintiff-in-Error. (2) “What did Delimpio
say?” Printed Case, page 14, line 38. This ques-
tion was objected to and the witness was told. by
the court that he was not to tell the conversation.
Printed Case, page 15, lines 1 and 2.' (3) “VVfar'e
you given any information by Delimpio concerning
Matteo?” This is not hearsay because the a;nsw-er
does not state the conversation with Delimpio.
Even, taking for granted, for the sake. of argu-
ment that this was hearsay, the answer 1n no way
prejudiced the defendant. (4) “Was the?‘e any
liquor found?” Printed Case, page 27, line 28.
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I do not find that this question was objected to
(5) “Did you make an Inventory?” Prin.ted Case.
page 27, line 29. There was no objection madé
to this question until after the answér was made

C(,.)mlsel cannot take the chance of testimon\;
making in his favor and if it happens to be adversé
then interpose an objection. :

State vs. Fiore, 93 N. J. L. 362.

: Where accused did not object to questions call-
ing for improper evidence, but waited until they
were answered, the refusal of his motion to strike
out was not error. |

Ntate vs. Pisanello, 88 N. J. L. 262

State vs. Murphy, 87 N. J. L. 515. |

s (G T Q0 : :

{)b.) Is this the search warrant that you had?”
. 111.1ted Case, page 34, line 39. There was no ob-
Jection to this question in the trigl.

POINT III.

Plaintiff-in-Error complains of the Court’s re-
fusal to admit the following question : “Dri(‘l“ ou
see any liquor in possession of any person bef{)re
you made the raid?” Printed C‘asé page 23, Ii
35 and 36. L

This certainly is immaterial and it would not
ma.ke any difference whether witness had or not
The question at issue in this case wa &
not the liquor wag in defendant’y possession on D
cember 29th, 1924, illegally. Defendant-in-Err(fI-'
can conceive no theory of law by which thi
be material.

S whether or

S could

Plaintiff-in-Error algo complains of the Court’s
refusal to admit in evidence, a certain alle d
l}otice of intention said to have been given b g;v
fendant to the Federal authorities, tha?: he Waynte(zi-

ik

to manufacture about two hundred gallons of grape
juice for home consumption. Printed Case, page
43, lines 39 and 40 ; page 44, lines 1 and 2.

This certainly could not be admissible in this
case. This indictment is being tried, of course,
under the Hobart Act and not under the National
Prohibition Act and it is therefore irrelevant and

immaterial.

POINT IV.

A verdict of acquittal could not have been di-
rected in this case on the grounds mentioned by
Plaintiff-in-Error, namely, (1) the indictment was
defective, (2) No proof of probable cause justifying
the seizure, (3) No proof of unlawful possession,
(4) No proof of any violation of the act because
where there was any testimony supporting the
charge made in the indictment, the question of the
defendant’s guilt or innocence was for the deter-
mination of the jury and not for the Court, and
it was proper to deny a motion to direct a verdict
for the defendant.

State vs. Morehouse, 97 N. J. L. 285.
State vs. King,4 N. J. Misc. 218.

POINT V.

Plaintiff-in-Error complains that certain remarks
“in the summation of the Prosecutor, namely:
“That there is no Federal Statute permitting the
violation of the New Jersey Law,” were prejudi-
cial to the rights of the defendant. These remarks
being true in law and in fact could not be in any

way prej udicial.




POINT VI.

Plaintiff-in-Error complains that a certain re-
quest to charge, namely, the requirements of the
two provisos of section 15 of the Hobart Act were
denied by the Court. These provisos go only to the
obtaining of the search warrant and not to the com-
mission of the crime.

The portion of the act charged by the Trial
Judge covered the commission of the crime suf-
ficiently to apprise the jury of the erime charged
in the indictment.

A Trial Judge is not required to charge requests
of counsel in preference to language of his own
correctly conveying the same points.

State vs. Rombolo, 91 N. J. L. 560.

The State contends that there is no reversible
error and that the conviction should be affirmed.

Respectfully Submitted,

ALBERT H. HorLLAND,
Prosecutor of the Pleas,
County of Morris.

The following is a copy of the Supreme
Court opinion rendered by the Supreme
Court during the May Term, 1926.

Filed May 20, 1926.

NEW JERSEY SUPREME COURT.
No. 7 May Term, 1926.

~

THE STATE,

vS.

FrRANK MATTEO.

J

Error to Morris Quarter Sessions.
Argued before Gummere, Chief Justice, and
Justices Trenchard and Minturn.

For plaintiff-in-error, G. M. Belfatto.
For the State, Albert H. Holland, Prosecutor

of the Pleas.

Per Curiam.

The plaintiff was indicted for a violation of th?
Hobart Act. The trial on the indictment resulted
in his conviction, and he now seeks to have tl.lat
conviction reversed for alleged errors occurring
during the trial. b |

The first contention is that the conviction ought
to be set aside because the indictment was defective
in that it did not recite in full certain facts fcs
quired by the provisions of the Hobart‘ Act which
were material to the charge made against the de-
fendant. A reading of the indictment shows that
it charged the offense alleged in the words of the
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statute, and this is ordinarily considered sufficient.
But, even if it was otherwise, this Court would not
be justified in reversing the judgment under review
upon this ground. The case comes before us under
the 136th section of the Criminal Procedure Act,
and that section provides that, where a defendant
has asked for and received the benefit of the statute,
“No judgment given upon any indictment shall be
reversed for any imperfection, omission, defect in
or lack of form” of such pleading, “except such as
shall or may have prejudiced the defendant in main-
taining his defense upon the merits.” Tt is per-
fectly clear that the defect in the indictment, if it
exists, did not operate to the prejudice of the de-
fendant in maintaining his defense on the merits,

The other grounds upon which we are asked to
reverse are most of them directed to the rulings of
the Court in the admission or exclusion of evidence
and to alleged errors in the charge to the jury. We
find no error in the rulings referred to by counsel
in his argument or in the excerpts from the charge
to which he calls our attention. But even if we
had reached a contrary conclusion, we would not be
justified in reversing this judgment, for the 136th
section of the statute already referred to prohibits
the reversal of judgment in a criminal case, “for
any error except such as shall or may have preju-
diced the defendant in maintaining his defense upon
the merits,” and the rulings and instructions com-
plained of could not have produced such prejudice.

Lastly, it is contended that the Prosecutor of the
Pleas in summing up made remarks to the jury
which were injurious to the defendant. Naturally,
most of them would have this effect. The only
question in a given case is whether such summing
up or such remarks were without any justification
under the evidence, and there is no suggestion that
this was the fact in the case now before us.

The judgment under review will bhe affirmed.

(L

It is therefore respectfully contended
in view of the foregoing, that the convic-
tion should be affirmed, and the writ dis-

missed.
Respectfully submitted,

ALBERT H. HOLLAND,
Prosecutor of the Pleas,
for the County of Morris.
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Court of Errors and Appeals

OF NEW JERSEY
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'HE STATE OF NEW JERSEY
Ly J ’ lllegal

V8. Possession
of Liquor.

Fraxnk MaTTEO.

DEFENDANT’S BRIEF.

On December 3, 1924, the defendant living at
Dover, N. J., notified the Collector of Internal
Revenue that he intended to produce about 200
zallons of fruit juice for home consumption. He
made and kept in the cellar of his dwelling about
87 gallons of grape juice. On the 29th of said
month a deputy sheriff of the County of Morris

with force entered the defendant’s house and
carried them away.

In the May term 1925, the defendant was in-

dicted for illegal possession of liquor and on De-
cember 29th, of said year, was tried and con-

victed in the Court of Oyer and Terminer of said
county and sentenced to pay $500 and costs.

Now he appeals from said conviction and as-
signs the following reasons for reversal.

LAW.

1. The indictment defective and illegal.

The indiectment reads:

Frank Matteo late of the Town of Dover in
said county of Morris on the 29th day of De-
cember, in the year of Our Lord One Thousand
Nine Hundred and Twenty Five and from thence
hitherto with force and arms at the Town afore-
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said in the county aforesaid and within the juris-
diction of this court, did possess intoxicating
liquor containing one half of one per centum or
more of alcohol by volume used or to be used for
beverage purposes being then and there pro-
hibited and unlawful contrary to the form of the
statute in such case made and provided and
against the peace of this state of government and
dignity of the same.

.Section 15 Laws 1922 p. 615 known as the Pro-
hibition Enforcement Act makes it unlawful to
!<eep, oceupy, or maintain, a room, house, build-
ing, vehicle, etc; where liquor is manufactured,
sold, kept, transported ete; but it provides that
no warrant shall issue to search any private
(}Welling occupied as such, unless it is being used
[pr or in connection with the unlawful sale of
liquor or unless it is in part used for some busi-

Ness purpose as a store, shop, saloon, restaurant,
hotel, or boarding house.

The indictment does not state which section
of the act was violated; and how it was violated
nor the place where the liquor was kept.

In the case State v. Soloman, 97 L. 252, it was
held that an indictment should set forth such

lacts. and circumstances which are necessary in-
gredients for the offense.

»cThere i1s no evidence in the case that the in-
diectment was found as the result of an affidavit
duly ﬁlteq showing probable cause and a search
warrant 1ssued as required by section 18, I

1922, p. 620 (96 L. 382). s

Section 15 of said act is an ex
: i act copy of sec-
tjlon 25‘ ‘of the Volstead Aect, which also provides
that : ; No search warrant shall issue to search
any private dwelling occupied as such unless it is

3

being used for or in conmection with the unlaw-
ful sale of liquor or unless it is in part used for
some business purposes as a store, shop, ete.”’
(Blakemore on Prohibition 386.)

Section 29 of the Volstead Act in addition to
permitting possession of wine for domestic con-
sumption, it also provides that the penalties
against the manufacturing of liquor without a
permit do not apply in cases of manufacturing
non-intoxicating cider, or fruit juice for home
consumption (Blakemore on Prohibition, p. 179).

Section 128 of said act also provides that home
brewing so-called is entirely beyond the inter-
ference of the prohibition law (Blakemore on
Prohibition, p. 466).

The State contends that under section 2 of the
Prohibition Enforcement Act, wine is presumed
to contain more than half of one per cent. of
alcohol ; but such a presumption should not apply
to cases where grape juice is manufactured and
kept in a private dwelling for home consumption
called wine during or after fermentation. To
hold otherwise it would be in conflict with the
provision of said Sect. 29 of the Volstead Act.

The Court admitted illegal evidence.

The court permitted the State to ask the deputy
sheriff who made the raid the following ques-
tions:

““Was your attention directed to the sell-
ing by Frank Matteo?’’ (the defendant.)

““What did Delimpio say?”’

““Were you given any information by Del-
impio concerning Matteo?’’ (p. 14, 1l. 30-40.)

““Was there any liquor found?”’

“Did you make an inventory?’’ (p. 15, ik
20.) p. 16, 11. 30-40.)

“Is this the search warrant that you
had?”’ (p. 34, 1. 30-40.)
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The first three questions were hearsay, the
fourth, fifth and sixth leading and irrelevant,
there being no proof that an affidavit showing
probable cause had been made and filed and

a search warrant issued as required by Sect. 18,
Laws 1922, p. 615.

A question tending to prove that the deputy

sheriff made an inventory of the liquor found
was admitted, although there was no proof that a
copy of said inventory was served upon the de-

fendant as required by Sect. 24 of the State Act
(R 27 L2

On behalf of the defendant it was testified that
the deputy sheriff demanded $75 of the defend-
ant, in consideration of not raiding the place.
The prosecutor was permitted by the Court to
ask questions tending to show that said money
if paid would be graft.

The Court excluded legal evidence.

Questions tending to show that the defendant
sold liquor were admitted, viz: ‘“Was your at-
tention directed to selling by I. Matteo??”’ (the
defendant?) (p. 14, 1l. 20-40). The following
question tending to disprove sale was denied, viz:
“Did you see any liquor in possession of any
person before you made the raid?’’

The Court also refused to admit in evidence
the notice of intention given by the defendant to
the Federal Authorities to the effect that he
wanted to manufacture about 200 gallons of

grape juice for home consumption (p. 42, 1l
10-20).

5}

A verdict of acquittal should have been di-
rected.

At the close of the whole case the defendant’s
attorney moved for a direction of verdict of ac-
quittal on the following grounds.

1. The indictment was defective.
2. No proof of probable cause justifying
the seizure.

3. No proof of unlawful possession.

4. No proof of any violation of the act.

Remarks of the prosecutor injurious to the de-
fense.

In summing up to the jury the prosecutor sa'id,
““There is no Federal Statute permitting the vio-
lation of the New Jersey Law. All cases similar
to this have been affirmed by the Supreme Court
or Court of Krrors.”

Such remarks influenced the jury’s mind
against the defendant (p. 70, 1. 10).

Charge by Court contrary to law and evidence.

The trial judge read to the jury only parts
of several sections of the State Prohibition En-
forcement Act. e failed to state, or read to
them the two provisos of Sect. 15 of said Act
which were most important to the defense.

The trial judge said to the jury, ‘I am some-
what astonished at this late date for anybody
to argue that there is a right in New Jersey to
manufacture 200 gallons of wine or any other
quantity. There is no right and no law and no
privilege for so doing (p. 72, 1I. 20-30). There is
not any permit from any source that can make
manufacture of wine legal. If this liquor or some
of it was found in the house and in the posses-
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sion of the defendant then your verdict will be
guilty (p. 76, 1. 10-20).

A request to charge containing the require-
ments of the two provisos of Sect. 15 of the
State Act was denied.

By such a charge and the refusal by the trial
judge to charge as requested the jury had no
alternative but to find the defendant guilty.

Respectfully submitted,

G. M. BELFATTO,
Attorney for Appellant.






