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Writ of Error. 

WRIT OF ERROR. 

New Jersey Supreme Court 

THE STATE OF NEW ,JERSEY 

vs. 
FRANK lVIATTEO. 

NEW JERSEY, ss. 

Illegal Pos-
session of 
Liquor. 

Writ of 
PJrror. 

To the Fionorahle C. FrankHn Wil-
son, Judge of the Court of Quarter 

(SEAL) Sessions . of the County of l\!Iorris: 

10 

Because in the record and proceed-
ings and also in giving of judgment 20 

upon a certain indictn1ent against Frank Matteo, 
late of the City of Dover, County of l\!Iorris, 
aforesaid, for illegal possession of intoxicating 
liquor for beverage purposes. 

Pro ut the said indictn1ent and the several 
counts therein where -of, before you, he had been 
jndicted, and is thereof convicted by a certain 
jury of the county, taken between the State of 
New Jersey and the said Frank Matteo, as it is 
said manifest error hath intervened to the great 
damage of the said Frank Matteo, as from this 
eo111plaint we have received information, we be-
ing ·willing, in hjs behalf to correct the error 
in due manner, if any there shall be, and that 
speedy justice be done to him, the said Frank 
:Matt eo, command you that if judgment be there-
on given, then that you distinctly and openly 
send under your seal, the record and proceedings 
aforesaid with all things touching the same, to 
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Retitrn to Writ. 

our Justices of our Supreme Court of the State 
of New Jersey, on the 28th day of January next 
and this writ, that the record and proceeding ,1 
aforesaid being inspected, we may further cause 
to be done thereupon for correcting that error, 
what of right and according to law ought to be 
done. 

WITNESS, WILLIAM S. GuMMERE, Esq., our 
Chief Justice at Trenton, aforesaid, on the 8tl1 
day of January, 1926. 

EDWARD J. KELLEI-IER, 
Clerk. 

G. M. BELFATTO, 
Attorney. 

RETURN. 

To the Hon. Chief Justice and Associate J us-
tices of the Supreme Court of Judicature at: 
rrrenton: 

rrhe record and proceedings in the case of the 
State vs. ] 1rank Matteo, with all things touching 
and concerning the same, as before the Court of 
Quarter Sessions of the County of Morris, they 
remain, or are in the custody or control of the 
Clerk of said Court, whereof mention is within 
n1ade, we do hereby certify and se,nd under the 
seal of said Court as within we are commanded. 

IN TESTIMONY vV HEREOF' I have 
hereunto set my hand and affixed the 

(SEAL) seal of said County at Morristown, 
this Fifteenth day of January, A. D. 
Nineteen Hundred and Twenty-six. 

C. vVILSON, 
Judge. 

3 

R eturn to Writ. 

. ss. STATE OF NEW JERSEY } 
CouNTY OF MORRIS, to wit: 

Be it remembered, that at a Court of Oyer and 
Terminer holden at 1\1:orristown, and in said 
County of Morris, on the Second Tuesday in May, 
in the year of our Lord Nineteen Hundred and 
'1\venty-five, by the I-Ionorable Charles W. 
J>arker, one of the Justices of the Supreme Court 
of Judicature of the State of New Jersey, and 
C. Franklin "\Vil son, Esquire, Judge of the Court 
of Common Pleas, in and for the County of Mor-
ris, by the oath of ,Vm. G. Hurtzig, Martin B. 
Carrell, Newton B. Lundy, Raymond Peer, Al-
onzo P. Green, Arthur T. Paquette, William H. 
Duckham, Wm. S. White, Bertha Pierson, John 
II. Miller, Hattie Berry, _ Fletcher H. Sillick, vVar-
ren Bostedo, August F. 1\1:oller, Jr., Harvey W. 
Shephard, ]?rank Hammond, George Shaw, Cath-
erine .Gill, George H. Maxfield, George F. Crater, 
Thomas H. Rhoda, Maude Moore, and Gilbert 
T. Welsh, good and lawful men of the said 
County of Morris, duly summoned, and then and 
there duly sworn, and charged to enquire in be~ 
half of the State of New Jersey, in and for said 
County of Morris, it is presented in manner and 
form following to wit: 

Filed 1\1:ay 12, 1925. 

E. BERTRAl\1 1\1:OTT, 
Clerk. 

:MORRIS OYER AND TERl\!J:INER. 

MAY TERM, 1925. 

J\forris County, to wit: 

The grand inquest for the State of New Jersey, 
and for the body of the County of Morris, upon 
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Return to Writ. 

their oath Present: That ],rank Matteo, late of 
the Town of Dover, in the said County of Morris, 
on the twenty-ninth day of December, in the year 
of our Lord One Thousand Nine Hundred and 
Twenty-four and from thence hitherto, with 
force and arms, at the Town aforesaid, in the 
County aforesaid, and within the jurisdiction of 
this Court, did possess intoxicating liquor con-
taining one-half of one per centum or more of 
alcohol by volume, used or to be used for beve--
rage purposes, said act of possessing intoxicating 
liquor containing one-half of one per centum or 
more of alcohol by volume, used or to be used for 
beverage purposes being then and there pro-
hibited and unlawful, contrary to the form of 
the Statute in such case made and provided, and 
against the peace of this State, and government 
and dignity of the same. 

"\VILFRED H. JAYNE, .JR., 
Assistant Attorney General of New Jersey. 

At a Court of Quarter Sessions, holden at the 
Court House, in Morristown, in and for the 
County of :Morris, on Friday, the 4th day of De-
cember, A. D., Nineteen I-Iundred and Twenty-
ftve. 

Present, Hon. C. F. Wilson, Judge &c. 

~(lhe State 
vs. 

Frank ~1atteo, 
Defendant. 

No. 88 May Term, 1925. 

On Indictment for 
Illegal Possession of 

Liquor. 

The def end ant, Frank ~1atteo, being set to the 
bar, and charged on this indictment, pleads there-
to not guilty. 

5 

Return to Writ. 

At a Court of Quarter Sessions, holden at the 
Court House, in 1\'Iorristown, in and for the 
County of Morris, on Friday, the 4th day of 
December, A. D., Nineteen Hundred and Twenty-
five. 

Present, Hon. C. F. Wilson, Judge &c. 

The State 
VS. 

Frank Matteo, 
Defendant 

No. 88 May Term, 1925. 

Illegal Possession of 
Liquor. 

Plea Not Guilty. 

It is ordered by the Court that the motion 
made to qua ,sh the above entitled indictment is 
hereby denied. 

rhe State, 

vs. 

Frank Matteo 
' Defendant. 

Frank Nazzaro 
' Surety. 

On Recognizance, 
$1,000. 

Illegal Possession of 
Liquor. 

10 

20 

· 30 
Be it remembered that on this 4th day of De-

cember, A. D. Nineteen Hundred and Twenty-
five, personaHy appeared before the Court of 
Quarter Sessions, Frank Matteo and Frank Naz-
zaro and acknowledged themselves to be indebted 
unto the State of New Jersey in the sum of One 
Thousand Dollars to be made and levied of their 
respective goods and chattels, lands and tene-
ments, if default be made in the following con-
ditions: • 

40 
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Return to Writ. 

The conditions of the above recognizance are 
such that if the above bounden Frank Matteo 
shall personally be and appear before the said 
Court of Q1uarter Sessions, to be holden at Mor-
ristown, in and for the county of Morris, on the 
11th day of December, Nineteen H;undred and 
Twenty-five, at ten o'clock in the forenoon of said · 

1 U day, then and there to traverse to effect a certain 
indictment lately found in said Court against 
him for illegal posses.sion of liquor, and from 

20 

40 

day to day thereafter during the present term 
and from term to term thereafter, until the said 
indictment is finally disposed of and shall not de-
part the said Court without leave, then the above 
recognizance to be void, otherwise to remain in 
full force and virtue. 

At a Court of Quarter Sessions, holden at the 
Court I-louse in Morristown, in and for the 
County of Morris, on Tuesday, the 29th day of 
December, A. D. Nineteen Hundred and Twenty-
five. 

Present, Hon. C. F. Wils ,on, Judge &c. 

The State, 
VS. 

Frank Matteo, 
Defendant. 

No. 88 May Term, 1925. 
On Indictment. 

Illegal Poss. of Liquor. 
Plea of Not Guilty. 

: Attorney for State, Albert H. Holland. 
Attorney for Defendant, G. M. Belfatto. 

This Indictment being moved, the following 
Jury wa,s called and sworn: 

• 

7 
Retu .rn to Writ. 

1. Stephen E. Babbitt 7. John Hays 
2. Wm. R. Hamma 8. Samuel Sankin 
3. Alf red Sinkins 9. Peter McDermott 
4. Austin Harman 10. Marcus · L. Mead 
5. J. Smith Guenther 11. Ella De Groot 
6. Barbara Lindabury 12. William Walters 

WITNESSES. 

1. Harry Flanger .1. Frank Matteo 
2. Chas. E. Esthler 2. Joseph De Santes 
3. Eugene Valerio 3. 1{aria Matteo 
4. Samuel Gould 4. Mary Matteo 
5. Andrew McDonough 

The evidence in this case being closed, the 
jury, after argument of counsel, and a charge 

10 

from the Court, retired to a private room to con-
sider their verdict, with a constable sworn to 
attend them. After being out three hours and 20 

five minutes, they returned into Court, saying 
they have agreed upon their verdict, and by their 
foreman say they find the defendant guilty in 
manner and form as he stands ·charged in the 
indictment. And so say they all. 
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Return to Writ. 

At a Court of Quarter Sessions holden at the 
Court House in Morristown, in and for the 
County of Morris, on Friday the eighth day of 
January, A. D. Nineteen Hundred and Twenty-
s1x. 

Pre .sent, Hon. C. Fr ,anklin Wilson, Presiding 
Judge. 

The State 

vs. 

Frank Matteo, 
Defendant. 

No. 88 May Term, 
1925. 

Sur. Indictment for 
Illegal Possession of 

Liquor. 

Plea of Not Guilty-
Conviction. 

T-he prisoner, Frank Matteo, being set to the 
Bar, the Court, on motion of Albert H. Holland, 
Esq., Prosecutor of the Pleas, order judgment 
and ·sentence the Defendant, Frank Matteo, to 
pay a fine of Five Hundred Dollars, and further 
that he stands committed until the fine and costs 
of prosecution are paid. 

R eturn to Writ. 

The State 
VS. 

Frank 1\1:atteo, 
Frank Nazzaro. 

9 

On recognizance, 
$1,000 for appear-
ance of Frank Mat-
teo to traverse In-
dictment. 

On Motion of the Prosecutor of the · Pleas, it 
is ordered by the Court that an exoneretur of 
bail be and the same is hereby entered in the 
above entitled case. 

Done in open Court this 8th day of January, 
A. D. 1926. 

RECOGNIZANGE. 

State of New Jersey, l 
C t f M. . J ss. oun y o _ .orns. 

Be it remembered that on this 8th day of 
January 1926, Frank Matteo, Frank Ciardi and 
Frank Nazzaro of the city of Dover, county and 
State aforesaid, personally appeared before me, 
Joshua H. Salmon, a Supreme Court Co1nmis-
sioner of the City of Morristown, in said County 
of Morris and severally acknowledged themselves 
to be indebted to the State of New Jersey in the 
sum of One Thousand Dollars, each to be levied 
of their several goods and chattels, lands and 
tenaments, hereditaments and real estate upon 
condition that the said Frank 1\1:atteo shall prose-
cute with effect a writ of error sued out of the 
Supreme Court of Judicature of the State of New 
.Jersey to remove into said Court the record of 
the proceedings and judgment under an indict-
ment found against said Frank Matteo for un-
lawful pos.sesision of liquors. 

Now therefore, the condition of this recog-
nizance is such that if the said Frank Matteo 
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shall prosecute said writ of error with effect and 
shall not depart the said Supreme Court until 
discharged by the same and pay costs, if said 
conviction is affirmed, and also upon the further 
condition that if the Supreme Court shall so 
order the said Frank l\{atteo shall appear in the 
Court of Quarter Session of the County of Mor-
ris at any time which the Supreme Court shall 
order and abide the judgment of the court, then 
this recognizance to be void, otherwise to remain 
in full force and virtue. 

his 
FRANK X MATTEO (seal) 

mark . 
FARNK CIARDI 
FRANK NAZZARO 

( seal) 
(seal) 

Taken and acknowledged this 8th day of Jan-
uary, 1926, before me. 

JOSHUA R. SALMON, 
Supreme Court Commissioner of New Jersey. 

State of New Jersey,} 
County of Morris. ss. 

3 0 Frank Ciardi and Frank Nazzaro being duly 
sworn on their oath severally depose and say 
that are free holders of the County of Morris and 
each worth the sum of Four Thousand Dollars 
in real estate in fee and in their own name over 
and above all encumbrances and liabilities. 

40 

Deponents further say that they reside in the 
Town of Dover and that their real property is 
situated in said Town. 

11 
Return to Writ. 

Subscribed and sworn to before me 
this Eighth day of January, 1926, 
at Morristown, N. J. 

JosHUA R. SALMON, 

Frank Ciardi. 
Frank N azarro. 

Supreme Court Commissioner of New Jersey. 

New Jersey ' Supreme Court. 

The State of New Jersey 

vs. 

Frank Matteo. 

Recognizance. 

G. M. Belfatto, Atty. for Deft., 
194 l\{arket St., Newark, N. J. 

Filed Jan. 8th, 1926. 

E. Bertram Mott, 
Clerk. 
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State of New Jersey,} 
C t M . ss. 

oun y orris. 
I, E. BERTRAM MoTT, Clerk of the County of 

Morris and also clerk of the Court of Q:narter 
Sessions, holden at Morristown, in and for the 
County of Morris, do hereby certify that the 

10 foregoing are full, true and correct copies of the 
indictment, and caption thereto, Plea, Motion to 
Quash Indictment, Recognizance, Trial and Con-
viction, Sentence, Exonerator, and Recognizance 
to prosecute Writ of Error, in the case of the 
State vs. Frank Matteo, as fully and entirely as 
the same remain on file in my office and of record 
on the minutes of said court. 

IN TESTIMONY ,¥HEREOF, I have 
hereunto set my hand and affixed the 

20 (SEAL) seal of said Court and County at Mor-
ristown, this Fifteenth day of Jan-
uary, A. D. Nineteen Hundred and 
Twenty-six. 

E. BERTRA1VI MOTT, 
Clerk. 

13 
Motion. 

MORRIS COUNTY COURT OF QUARTER 
SESSIONS. 

THE STATE 
vs. 

~---,RANK MATTEO, 
Defendant. 

Illegal Pos-
session and 
Sale. 

Morristown, New Jersey, December 29, 1925. 

Before Hon. C. Franklin Wilson, Judge, and 
a Jury. 

Appearances : 
Albert H. Holland, Esq., for the State. 
Gaetano Belfatto, Esq., for the defendant. 

Thereupon a jury was drawn. 

Mr. Belfatto: If your IIonor please, I wish 
to make a motion. 

The Court: Let it be noted that the motion 
is made after the jury was in the box and before 
they were sworn. 

Mr. Belfatto: I desire to withdraw the plea 
of not guilty for the purpose of the motion. 

The Court: That will be done. 
Mr. Belfatto: The indictment is objected to 

on the following grounds: First, it does not set 
forth the precision, the character of the act that 
constitut es the offence. Second, it fails to specify 
the character of the place in which the defend-
ant kept liquor. Third, · it fails to allege which 
section of the act was violated. Fourth said 
indictment is illegal, defective and unjust. ~rhese 
are four grounds on which the indictment is ob-
jected to. 
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Harry Flanger, direct. 

The Court : The motion is denied. 
( Exception allowed and sealed.) 

C. WILSON, 
(SEAL) Judge. 

Mr. Belfatto: The plea of not guilty is en-
tered. 

The Court: It is so entered. 

Thereupon the jury were duly sworn. 

Thereupon Mr. Holland opened to the jury in 
behalf of the State. 

HARRY FLANGER, sworn on behalf of the 
State, testifies as follows: 

Direct examination by Mr. I-Iolland. 

Q Mr. Flanger, did you occupy any official 
position in December, 1924, in the County of 
Morris? A I did. 

Q What? A Special deputy sheriff. 
Q Under Sheriff Estler? A Under Sheriff 

Estler and supervision of George Claypool. 
Q And as such, did you engage in the busi-

ness of investigating the violation of the prohibi-
tion act? A I did. 

Q vVas your attention directed to selling by 
Frank Matteo? 

Mr. Belfatto: That is objected to. 

Q "\Vas your attention directed to Frank 1\1:at-
teo? A It w,as. 

Q By whom? A Peter Delimpio. 
Q And what did he say? 

Nlr. Belfatto: I object to that; any con-
versation with this Delimpio is irrelevant. 

15 
Harry Flanger-_, direct. 

The Court: There 1s no conversation to 
he told. 

Q Under what circumstances did Delimpio 
direct your attention to Fr~nk Matteo? 

Mr. Belfatto: Objected to on the same 
ground unless this defendant was present. 

The Court : I don't know yet. 

Q Were you given any information by De-
limpio concerning Matteo? 

Mr. Belfatto: Objected to. 
Mr. I-Iolland: That call for yes or no. 
The Court: Objection overruled. 
(Exception allowed and sealed.) 

C. WILSON, 
(SEAL) Judge. 

Q ( Question read.) 

'rhe Court : The answer is yes or no. 

A Yes. 
Q Concerning what was the information? 

10 ' 

2.0 , 

Mr. Belf atto: If he says this defendant 3-0 
that 's all he can say; he cannot give the 
substance of the conversation. 

The Court : No; he is not going to tell · 
the conversation with Delimpio. 

Mr. I-Iolland: I am not asking for any 
conversation. I want to know what the sub-
ject was. 

A The illegal selling of liquor from Matteo's 
residence. 4 0 
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Harry Flanger, direct. • 

Mr. Belfatto: Object to this testimony 
on the ground it is a statement obtained in 
the absence of this defendant. 

The Court: Well, you object to the an-
swer. 

Mr. Belfatto: I object to the answer and 
move it be stricken out. 

The Court : 11:otion denied. 
( Exception allowed and sealed.) 

C. WILSON, 
(sEAL) Judge. 

Q Now, as the result of the information that 
you received from Delimpio concerning Matteo, 
what did you do as a special deputy sherifff A 
I accompanied Frank Salvi, one of the sheriff's 
operators, to the home or in the neighborhood 
of the home of ],rank Matteo and was in that 
neighborhood for different days. I did see peo-
ple coming from the Matteo ho1ne and going 
into it, sometimes under the influence of liquor, 
it would seem to me, and on those grounds-

Mr. Belfatto: Object to that, because the 
question requires the answer, the explicit 
answer and no more. Now, he is going into 
a different issue. 

The Court : Now he is going to tell you 
what he did. 

Mr. Belfatto: The question did not ask 
what he did. 

The Court: What did you then do1 
The Witness: I went to the vicinity of 

:lYir. 11:atteo 's home to investigate conditions 
and on the conditions I found I went to 
Boonton and made out a complaint. 

17 
Harry Flanger, direct . 

Q Before whom 1 A Before Judge Rolston. 
Q And as a result of that proceeding, was 

there a raid made upon :B7 rank Matteo's place 1 

Mr. Belfatto: Object to that. 
The Court: Objection overruled. 
Mr. Belfatto: That is leading, was the ;10 raid made. 

A There was a raid made. 
Q Do you remember the date? A It was 

sometime the latter part of December, probably 
the twenty-ninth; I could not be positive. 

Q Were you one of the raiding party 1 A 
I was. 

Q vVho else was there? A I am wrong 
about it; I was one of the raiding party; there 

. were two men went to Matteo's home and one 
was Eugene Valerio and Frank Salvi as special 
deputy sheriffs. At that time I was in another 
place and arrived there after they entered that 
house. 

Q Who was at the house besides you and 
Salvi and Valerio? A Sam Gould. 

Q Was McDonough there or was he not 
there? A I don't remember. 

Q Was Matteo there oz. A N · I d 't o, sir; on 
believe he was. 

Q vVhat did you find; what was found 1 A 
We found different size barrels of wine, the 
exact quantity of which I can't say. I know 
there was one fifteen gallons and two fifty-
gallon barrels. I believe one twenty-five-gallon 
barrel. There was two cases of Vermouth. Some 
of the bottles were filled with wine, some bottles 
partly filled with wine. I think there was one 
bottle-there was one bottle there that had con-
tained liquor at one time. 

20 
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Harry Flanger, direct. 

Q ,vho n1ade the inventory? A I believe 
Eugene Valerio made it. 

Mr. Belfatto: I object to that and move 
the answer be . stricken out. 

Mr. Holland: I consent. 

Q Were you there when the inventory was 
made? A I was, but I don't remember who 
made it. 

Q I show you an inventory with affidavit 
made by Eugene Valerio and ask you if you were 
there when this inventory was made and subse-
quently sworn to before ,Judge Rolston? A Yes, 
I was there. 

Mr. Holland: I offer it. 
Mr. Belfatto: If your Honor please, this 

document is not admissible in evidence un-
le~s the information ,vhich it contains was 
given to this defendant at the time. The 
document cannot be connected with the case 
unless the defendant is aware of it. There 
is no evidence that the defendant was in-
formed or saw the inventory. The service 
of it is the only thing that proves it. 

Mr. Holland: I withdraw the offer until 
Valerio gets on the stand. 

The Court : On the ground offered the 
inventory will be admitted. 

(Inventory marked as Exhibit S. 1.) 

Q Now, was l\Iatteo taken before Judge Rol-
ston? A I don't remember whether he was 
taken that day or not. 

Q Just step down here. Do you recognize the 
fifteen-gallon barrel of. wine? A I do. 

19 

Harry Flanger, direct. 

Q Do you recognize the case of Vermouth? 
A It looks about the same and I imagine the 
case looks like the case. 

Q Do you recognize the case with only five 
bottles in and the other extra bottles that have 
now been piled in it? A I do. 

Mr. Holland: I offer those in evidence. 

Q Wha ,t happened to the liquor you con-
fiscated? A I called George Peer a truck 
driver, in to transport this liquor to 'the Boon-
ton warehouse of Sheriff Estler. 
. Q· And you turned it over to whose posses-

s10n? A The sheriff's possession. 
Q And so far as you know it has been in the 

possession of the sheriff ever since until it was 
turned over to me as prosecutor? A It has. 

The Court: Any object to the offer? 
Mr. Belfatto: No objection excepting the 

one case of Vermouth which he does not 
remember, which this witness does not know. 

The Court: It will be marked in evi-
dence. 

(Marked as Exhibit S. 2.) 
Mr. !Iolland: In addition to this, if your 

IIonor please, I also have downstairs in the 
county vault a twenty-five-gallon barrel full 
of wine which it is impossible to move up 
here excepting in a regular moving fashion,. 
and two fifty-gallon barrels of wine, all three 
of which are in my possession and all three 
of which I ask to be marked in evidence and 
would ask to have the jury view them in-
stead of moving thein up here. 
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Harry Fla.nger, cross. 

Mr. Belfatto: I will be glad to admit the 
existence of the two barrels without bother-
ing the jury to look. 

The Court: It is admitted, prosecutor. 
Mr. Holland: That is all. 

1 o Cross examiria.ti01i by Mr. Belfatto. 

Q At what time did you go there, Mr. Flan-
ger, to the raid; morning or afternoon or middle _ 
of the day? A I could not just say whether 
morning or afternoon. _ 

Q Did you find anybody 1n the house? A 
I did. 

Qi Did you see the house? A I did. 
Q What kind of a house is it? A I could 

2 o not just say now. 
Q It is a private dwelling? A It was a pri-

vate dwelling from outside appearances. 
Q No store? A No. 
Q You did not find anybody in the house at 

that time except a little girl? A Vlhen I got 
there I found 1\!Ir. Valerio and Salvi there. 

Q. Your helpers were there? A They were. 
Q Well, did you see anybody else besides the 

3 o helpers and this defendant and wife? A I did 
not see the defendant at all; I saw the wife. 

40 

Q And the little girl? A I believe she was 
there; I believe there was a daughter. 

Q Did you speak to the wife? A No. 
Q You did not speak to the wife? A No. 
Q· And did the wife speak to you? A She 

tried to. 
Q Did you understand her? A I did not. 
Q Did she speak to the officer? A As far 

as I remember, I believe she did. 

21 
Harry Fla.nger, cross. 

Q Were you there when the wine was re-
moved from the cellar? A I was. 

Q You were there personally? A I was 
there personally when the wine was removed. 

Q When the barrels were taken out of the 
cellar? A Yes. 

Q And you saw there was a case here in the 10 
cellar? Did you see this case here of Vermouth? 
A I did. 

Q Do you know what Vermouth is? A I am 
not a chemist or anything; I don't know just 
exactly about it. 

Q You say you found a bottle with some 
liquid in it? A I did. 

Q Whiskey? A I did. 
Q How much whiskey? .. A. Very little. 
Q Well, how high was that whiskey in the 20 

bottle in reference to inches? A I don't be-
lieve there was any inches in it; jus ,t enough to 
know there was liquor in it. · 

Q Only sign of the liquor? A rrhat 's all. 
Q Did you drink any of it? A I did not. 
Q Would you drink any of it? li I would 

not. 
Q Did you try to drink it? A I did not. 
Q Could you see it? A Saw it was in the 

bottle, yes. 
Q Who had the bottle in his possession, did 

the wife? Was the , bottle on the floor or where? 
·where did you find the bottle? A I don't re-
me1nber; I believe that was found in the kitchen. 

Q Is it true that the bottle was in the hands 
of one of your helpers 0? A I don't remember 
that; I know the bottle was there; I saw it there. 

Q But you don't know who had the bottle? 
A No, I don't. 

30 
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Harry Fla.nger, cross. 

Q How long after the officers went on the 
premises was it that you went there? A Prob-
ably half an hour. 

Q "\Vere the officers doing anything when you 
came on the premises? A They were search-
ing the house. 

Q How many officers altogether were search-
ing the house? A When I got there 1 

Q Yes. A Two is all I recollect. 
Q And you went there after you received ~he 

information that this defendant was selling 
liquor? A I did. 

Q And the information was given to you by 
whom? A Peter Delimpio. 

Q He runs a store? A At 272 Richards 
avenue. 

Q He is one of the men who appeared here 
this morning? A He was. 

Q1 Did you at any time know or ascertain 
that this defendant was selling liquor? A Not 
before I received the information from De-
limpio. 

Q So that the raid was made on that informa-
t . °l ,lOn. 

Mr. Holland: Object to that. 

Q You did not see .any corpus delecti in pos-
session of any other person, did you? 

Mr. Holland: Object to the corpus de-
lecti or any reference to any dead man. 

The Court: It seems to rne we have 
about three questions to this witness. Which 
one do you want to rely upon f 

Mr. Belfatto: The last question. 

23 

Harry Fla.nger, cross. 

The Court: Everything withdrawn but 
the last question. What is it, Mr. Wheaton 1 

Q ( Question read.) 

Mr. Belfatto: I withdraw that. 
'.l1he Court: Everything has been with- 10 

drawn. 

Q Did you see any liquor, whiskey in posses-
sion of any person before you made the raid, 
which had been sold to hirn or her by this de-
fendant? 

l\tir. Holland: I object to this question; it 
-calls for an illogical conclusion. I-Ie cannot 
possibly see two fifty-gallon barrels of liquor 20 
in somebody's arms in these quantities; 
what does he mean by possession. If he 
means in possession of this man's house, 
why, then, I have no objection. If he means 
that somebody was hauling or driving fifty-
gallon barrels of wine-

Q I mean to say the bottle containing whis-
key; I am not arguing about the wine. 

Mr. Holland: I want to object to the 
form of the question because he said liquor. 

Q. Did you see any liquor in possession of 
any person before you made the raid? 

30 

Mr. Holland: Object to that. It is im-
material and it doesn't make any difference 
whether he did or didn't. The question is, 
what was in this man's possession at the 4 o 
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]Jarry Fla.nger, cross. 
. time the raid wa:s made ; we are not going 

into preliminary propositions at all. 
The Court: Objection sustained. 
( Exception allowed and sealed.) 

C. WILSON, 
(SEAL) Judge. 

Q Did you see any wine 1 

Mr. IIolland: Object. 

Q (Continued.) In the possession of any 
person, sold by this defendant 1 

Mr. Belfatto 1 Same objection 1 
Mr. Holland: No, I object to this unless 

he qualifies as to the time and possessions; 
this witness is at a serious disadvantage in 
answering. He can answer both ways ,and 
be wrong. Ile can answer yes and be wrong 
and he can answer no and be wrong, be-
cause he wasn't in the household. 

The Court: Objection sustained. 
( Exception allowed and sealed.) 

C. WILSON, 
(SEAL) Judge. 

Q Do you know whether this defendant at 
any time prior to your raiding his private home 
has sold to any person any whiskey or wine 1 

11:r. Holland: Object to the question, be-
cause it incorporates in it whiskey and that 
this is a private home, and there is nothing 
here to prove that it is such at all. 

The Court: Objection sustained. 

25 
Charles E. Estler, direct. 

Mr. Belfatto: Now, if your Honor is go-
ing to sustain every objection, I don't know 
what we are going to try here. I am simply 
cross exan1ining this witness. 

The Court : Put your question. 
JVIr. Belfatto: Cross examination permits 

great latitude to be given and I am not 
going to be curta1led at this phase; I want 
my rights. I have the right to put a ques-
tion. 

The Court: And I have the right to rule 
on it. 

Mr. Belfatto: Then it would be a farce, 
with all due respect to the Court. 

Mr. IIolland: I object to the character-
ization of anything in this Court as a farce. 
I think l\Ir. Belfatto should restrain him-
self. 

Mr. Belfatto: There is nothing to re-
strain. I have been trying cases for thirty 
years and I have a record of being fair. 

The Court: Repeat your question. 
Mr. Belfatto: I put the question to him 

and your Honor has not seen fit to allow it. 
I am through with the witness. 

(Witness excused.) 

CHARLES E. ESTLER, sworn on behalf of the 
State, testifies as follows: 

Direct exam.ination1 by JVIr. H:olland. 

Q You are the sheriff of this county1 A 

10 
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Eugene Valerio, direct. 

Q And in December, 1924, were you such 
sheriff f A I was. 

Q And as such, did you engage and hire and 
direct men in enforcing the prohibition act f A 
I did. 

Q And under your direct authority and by 
your direction was Constable George Claypool 
so engaged f A He was. 

Q And were Mr. Flanger and Mr. Valerio 
and Mr. McDonough and Gould working under 
your authority and under your direction f A 
They were. 

Q And as sheriff, did you have a warehouse 
and storehouse in Boonton under your authority 
and under the personal supervision of Mr. Clay-
pool f A I did. 

Mr. Holland: Cross examine. 
Mr. Belfatto: No questions. 
(Witnes.s excused.) · 

:EUGENE VALERIO, sworn on behalf of the 
State, testifies as follows: 

Direct examina.tion by Mr. Holland. 

Q Mr. Valerio, in December, 1924, did you 
occupy any position in the County of Morris? 
A I did. 

Q What was it? A Constable, Morris 
County. 

Q As such were you engaged under the 
direct authority of the sheriff in enforcing the 
prohibition act f A I was. 

(~ Did you attend the raid upon Frank Mat-
teo's placef A I did. 

27 

Eugene Valerio, direct. 

Q Do you recall when that was 1 A I think 
it's after Christmas. 

Q 1924, in Decen1ber? .l\. Yes. 
Q Did you n1ake an inventory of the liquor? 

Mr. Belfatto: That's objected to on ac-
count of being leading. 

Mr. I-Iolland: It certainly isn't the slight-
est bit leading; the only thing I asked was 
did he make an inventory. 

The Court: Put your question. 

Q Did you make an inventory of the liquor 
found f 

Mr. Belfatto: Object to that; the ques-
tion should be, what did you do, if anything. 
I wish to make that correction. 

Mr. Holland: That might be Mr. Bel-
fatto 's way of proving it. 

l\1:r. Belfatto: That's the way we have 
been trying it-

lvir. Holland: "'\,Vithdraw it. 

Q Was there any liquor found 1 A Yes. 
Q Did you make an inventory? A I did. 

Mr. Belf atto: Object to the question and 
n10ve it be stricken out. It is both leading 
and there was no liquor found. 

'rhe Court: Objection overruled. 
( Exception allowed and sealed.) 

C. ,iVILSON, 
(SEAL) Judge. 

Q Is this the inventory which you made and 
later swore to before Judge Rolston 1 A It is. 
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Eugene Valerio, direct. 

Mr. Belfatto: Object to the introduction 
of that evidence on the ground it is not in 
accordance with the law. 

Mr. IIolland: It has already been offered 
and marked in evidence. 

Q Now, what did you - when did you make 
this inventory in conne-ction with the time of your 
finding the liquor; how soon after? A Ten 
minutes. 

Q Referring to the inventory, will you tell 
the Court and jury, please, exactly what you 
did find? A One twenty-five-gallon barrel full 
of wine, two fifty-gallon barrels full of wine, 
one fifteen-gallon barrel full of wine, one case 
of Vermouth, one case of Vermouth with five 
quarts in, five quarts of wine, three quarts partly 
filled and one empty bottle which had liquor in it. 

Q vVill you step dovn1 here-are these the 
cases and bottles which you found? A Yes, they 
are. 

Q Just stand around the other way so the 
jury can see what you are doing and separate 
the cases and bottles in the condition in which 
you found them. In other words, they have 
been put together? A Yes. · 

Q Just take the bottles out of the case in 
which they don't belong. You can refer to the 
inventory if necessary. A (Witness does so.) 

Q Now, what's in there now (indicating)? A 
Supposed to be Vermouth; I don't know whether 
it is or not. 

Q Is this the case of Vermouth full? A It is. 
Q And this is the case of Vermouth with 

how many bottles in it? A Five quarts. 
Q Where are the five quarts? A That's the 

way I found it. 

29 
Eugene Valerio, cross. 

Q Now we have that right, what else did you 
find? A Four quarts of wine. 

Q Where are the four quarts of wine? A 
That I don't know. 

Q· Where are they, are they there? A No. 
Q How many quarts are there here? A 

There are three quarts partly full and the fourth 10 
quart is not here. 

Q There are the four quarts partly full? A 
Yes. 

Q Wihat's that (indicating)? A That's 
marked wine. 

Q Your handwriting, is that 0? A No. 
Q These are the five that were there? A 

Yes. 
Q And these are the four full bottles that 

you found? A They are. 
Q And these are the three that are partly 20 

~ull or two of them? A Two partly fuli, that 
1s the one with liquor in. 

Q Who attended you at the raid? A Salvi. 
Q Who else? A Gould, Flanger and Mc-

Donough came over later. 
Q They came over in time to move the liquor? 

A They did. 
Q Who took charge of the liquor and moved it 

to the warehouse? A I did. 
Q Mr. Flanger there? A He was. 

l\!fr. Holland: Cross examine. 

Cross exam-ination by l\!Ir. Belfatto. 

Q You are the gentleman who went there 
first? A I am. 

Q Before l\!Ir. Fl anger came? A Yes. 
Q Now, you say you made an inventory? A 

I did. 

30 
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Eugene Valerio, cross. 

Q And the inventory is now in your hands ; 
written by you; did you write this inventory 1 A 
I did. 

Q Read the number 29; 29th of December. 
Did you make that correction in that numberi A 
I did not. 

1 o Q When did you make that correction 1 A 
Never did. 

Q Is that corrected 0? A I don't know. 
Q Don't remember whether you did nor not? 

A I didn't have anything to do with that part 
of the inventory. 

Q Isn't this in your handwriting? A I am 
not the Judge, the Judge signed that. 

Q Oh, the Judge did, what Judge1 A Judge 
Rolston. 

20 ,Q So you did not make the inventory then 

40 

and there, did you? A I did. 
Q Now, got a copy of it1 A You got it 

there. 
Q You say this was made by the Judge 1 A 

Sworn to by the Judge. 
Q: vVas the inventory made at the time of the 

visit to the place or afterwards? A (No re-
sponse.) 

Q Can you answer that question 1 A A.fter 
we visited the place, of course. 

Q Did you take this wine and bottles with 
you and then went to the Judge and had the in-
ventory made, is that right? Answer that ques-
tion. A Read it, please. 

,Q ( Question read) A No. 
Q You are just testifying that the Judge 

made the inventoryi 

Mr. Holland: Object to that. 

31 
Eugene Valerio, cross. 

Q: Of this liquor which you took away from 
the defendant's place? 

Mr. Holland: Objected to. 
The Court : I did not understand the 

testimony that way. He says he took it and 
swore to it before the Judge. 1 o 

Mr. Belfatto: Yes, I want to know if this 
was done after he took the wine away. 

Mr. Holland: Object to the question. 
Mr. Belfatto: If you will object I also 

will object and we will object all the time. 
Mr. Holland: I want to object to this 

question because I don't know whether his 
"this" refers to the inventory or refers to 
the figure nine which is changed in the 
Judge 's handwriting by the Judge. If he 2 o 
will specify which particular part he refers 
to, why I have no objection. 

The Court: Read the question, lVIr. 
Wheaton. 

( Question read.) 
The Court: Objection sustained. 

Q After you took the wine awayi 

The Court: Put your next question. 

Q You have testified that you took a quantity 
of wine, three barrels of wine, is that so 1 A 
I did. 

Q Two barrels of fifty gallons each 1 A I 
did. 

Q Was that fifty? A Fifty. 
Q And one barrel of ten gallons here n1 

Courti 
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Eugene Valerio, cross. 

Mr. Holland: That is not the ·testimony; 
the testimony is fifteen-gallon barrel. 

Q, Tell me, how much wine did you remove 
from the cellar 1 A Two fifty-gallon barrels. 

Q That's a hundred gallons 1 A Yes. 
Q And what else 1 A One fifteen at least 

I think it was fifteen. ' 
Q That's a hundred and fifteen 1 A Yes. 
Q What else 1 A I am not sure if there was 

another one, twenty-five gallon. 
Q You are not sure about the twenty-five-

gallon barrels 1 A No, I am not. 
Q And you say that you took these two boxes 

containing Vermouth 1 A I did. 
Q Anything else 1 A And this bottle here. 
Q This bottle here 1 A I did. 
Q Is that the liquor that you found 0? A 

Looks like it. 
Q Don't know it, do you; you don't know 

whether that's the liquor or not 1 A I don't 
know what is in that bottle now. 

Q1 Did you ever taste it 1 A No. 
Q Did anybody else ever taste that in your 

presence, if you know 1 A No. 
Q Do you know what Vermouth is 1 A I 

3 o think I do. 

40 

Q You have been drinking Vermouth 1 A 
Several times. 

Q Did you ever get drunk on it 1 A No 
' I don't get drunk. 

Q Now, you said that the inventory was made 
after you took the wine away? A ,V-hile I was 
taking it away. 

Q, Did you give a copy of the inventory to 
the defendant 1 A I did-not to the defendant 

. ' no. 

33 

Eugene Valerio, cross. 

. . ·t °l Q To whom did you give 1 . 

wife. 
A To the 

Q When did you give the inventory to the 
wife 1 A As I was leaving the place. 

1Q Then you drew the inventory1 A That's 
what I said I did. 

·Q And that was not a sworn copy, was it 1 A 
That copy there we had sworn to by Judge Rols-
ton. 

Q The · c.opy you gave the defendant w-a.s not 
sworn to 1 A No, that was a receipt that we 
took the stuff away. 

Q So you gave a rough inventory, the best 
you gave1 

Mr. I-Iolland: Object, there's nothing here 
to show it was a rough inventory. 

Q Well, it was not sworn to before a justice-1 
A No justice around the house. 

Q Was the inventory v,1hich you delivered to 
this defendant duly sworn before a justice? A 
It was not. 

Q You spoke to the wife of this defendant 
at the time you went there1 A I think we did. 

q Didn't you say to her that she need not 
fear about the wine, that you won't take the 
wine away? A I generally tell them that. 

Q You told her that, did you 1 A I don't 
know what I told her. 

Q Did you or did yon not 1 A I think I 
did; I told her not to worry about her wine. She 
said she had not sold it. She told me it was 
·wine and I told her I was going to take that 
away; and she said I did not sell it and I told 
her I was sorry, I am here to take and I ain 

going to take it. 
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Eitgene Valerio, re-direct. 

Q You did not know of any sale of wine f A 
No. 

Q Or any sale of whiskey f A No. 
Q Before you went there, did you have any 

warrant with you f A I did. 
Q What paper f A A search warrant. 

10 Q Where did you get it from, A Sam Gould. 
Q Did you read the search warrant to this 

defendant f A She did not understand Eno-lish. 
Q Did you read itf A I did not. 

0 

Q Did you read it to somebody who under -
stood English in her presence? A No one 
th ere, I did not. 

Q vVell, you did read the warrant; that's 
true? A Wasn't necessary to read it, I told 
her what I was there for. 

Q Did you speak to this defendant at any 
20 timef A I did. 

Q How long did it take you to remove that 
wine from the cellar1 A I didn't remove it. 

Q Who did? A The men. 
Q Give me the names of the men f A. J\fc-

Donough, Salvi, Flanger and Gould; may have 
been more, but I don't remember. 

Q And where was the defendant's wife at the 
time? A Upstairs and downstairs both. 

3 0 Q Did you tell her to go upstairs 1 A I told 
her to cool down, she was a Ii ttle excited. 

Mr. Belf atto: That is all. 

Re-direct e:J.:amination by Mr. Holland . 

Q Is this the search warrant that you had f I 
show you a search warrant by Judge Rolston 
Police Justice, dated December 29th 1924 and 

k .f ' ' as you 1 that is the search warrant you had f A 
4 o It is. 

35 
Eugene Valerio, re-cross. 

Q You · did not read it but did you tell her 
what it was about f A I explained it to her 
in 1ny own language. 

Mr. I-Iolland,: I offer it. 

Be-cross examination by Mr. Belfatto. 

Q Are you positive this is the paper you 
had in your possession when you went there f 
A It's a year ago, you know; I don't know 
whether that's the same one . 

Q Now, try and read it and see whether that 
helps you out f A Read it? , 

Q No, look at it without telling us the con-
tents. A It looks like the same one I had that 
day. 

·Q Well, you are not sure that is the paper 
which you had in your possession? Are you 
sure you had this very paper with you then? 
A I don't know how many hands it changed 
in a year's time. I tell you it looks like it. 

Mr. Belfatto: Object to the admission of 
that paper under the circumstances. 

Mr. Holland: I offer it. There is no 
question but what it is the warrant to search 
the premises of Frank Matteo. 

11r. Belfatto: -That might be. 
The Court: Mr. Belf atto brought out on 

cross examination the matter of the search 
warrant you produced it by reason of his 
cross examination. Have you offered it f 

Mr. Holland: Yes. 
The Court: It is admitted. 
Mr. Belfatto: I object to the admission 

on the ground it has not been proven it is 

10 
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Samuel Gould, direct. 

the warrant this witness had in his po·sses-
sion at the time he raided the defendant's 
place. 

( Exception allowed and sealed.) 
C. WILSON, 

(SEAL) Judge. 

Mr. Holland: That is all. 
(Witness excused.) 

SAMUEL GOULD, sworn on behalf of the State 
testifies as follows: 

Direct examination by Mr. Holland. 

' 

20 Q Mr. Gould, in December, 1924, did you oc-
cupy any official position in the County of Mor-
ris 1 A Ye·s. · 

Q And what 1 A Constable. 
Q Under whose direction and authority were 

you working 1 A Sheriff Estler and George 
Claypool. 

Q As such did you participate in the raid 
on the premises of Frank Matteo in December ' 19241 A Well, it happened I was raiding a 

0 0 place across the street and when I got through 
I went over to help Mr. Valerio. 

Q Who was there besides you and Valerio t 
A Mr. McDonough, Mr. Flanger and Mr. Salvi. 

Q And yourself 1 A Yes. 
Q Do you recognize this liquor container as 

the container in which the liquor vvas when it 
was taken 1 A Yes, sir. 

Q In addition ,to this, there is also in my 
possession two fifty-gallon barrels and a twenty-

4 o five-gallon barrel 1 A Yes. 

37 
Andrew M cDonou,gh, direct. 

Q Of wine 1 A Should be. 
Q All three of them full 1 A Y e·s. 

Mr. Holland : Cross examine. 
Mr. Belfatto: No questions. 
(Witness excused.) 

ANDREW McDONOUGH, sworn on behalf of 
the State, testifies as follows: 

Direct examination by Mr. Holland. 

Q Mr. McDonough, in December, 1924, did 
you occupy any official position in the County 
of Morris 1 A I did. 

Q What 1 A Constable. 
Q Under whose direction and authority were 

you working1 A Sheriff E,stler. 
Q In prohibition enforcement 1 A Yes. 
Q As such did you attend the raid on the 

premises of Frank Matteo some time in Decem-
ber, 19241 A Yes, sir. 

10 

20 

Q Who else was there besides you 1 A Sam 
Gould, Frank Salvi and Harry Flanger and 
Gene Valerio. 3 0 

Q Did you come there after Salvi and Valerio 
had nego1tiated the raid? A Yes, I was at an-
other raid with Sam Gould acros,s the ·street. 

Q Do you recognize this container as the con-
tainer in which the liquor was taken from that 
pla,ce? Just look at it. You can't look at your 
book; look at this. A Yes, sir. 

Q In addi1tion to that was there a twenty-five-
gallon barrel and two fifty-gallon barrels, both of 
which are down in my vault? A Yes, sir. 4 0 
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Andrew JI cDonough, direct. 

Mr. Holland : Cross examine. 
Mr. Belfatto: No questions. 
(Witness excused.) 
Mr. Holland: I have only one other wit-

ness; that is my lieutenant, to show that this 
has _ been in our pos ,session ever since. 

Mr. Belf-atto: Oh, that is not necessary. 
Mr. Holland: With that reservation the 

State rests. 

Thereupon Mr. Belfatto opened to the 
jury in behalf of the defense. 

The Court: Do you admit in your open-
ing to the jury thait this defendant had 
wine1 

Mr. Belfatto: Yes, absolutely. My de-
fense is that the wine was kept in a private 
dwelling under permission of the Federal 
authoritie ,s. 

The Court: ~I.1here is nothing in the New 
Jersey Act that gives you the right to pos-
sess. 

Mr. Belfatto: But they had it under the 
Federal Act. 

The Court: We are not under the Fed-
eral Act ; we are trying it under the New 
Jersey Prohibition Enforcement Act. 

Mr. Belfrutto: But Section 15 of the Act 
says that a private dwelling cannot be raided 
unless the wine is sold. 

The Court: Section 15 says it sh.all be 
unlawful to keep, oooupy or maintain, and 
so forth. 

Mr. Belfatto: Yes, but the proviso says 
that your Honor-

39 

Frank JJ!J. atteo, direct. 

The Court : There is no proviso 1n Sec-
tion 15. 

Thereupon Mr. Belfatto reads Section 15 
of the Prohibition Enforcement Act. 

The Court : Proceed; I don't know any 
defense to this jury when you start, I am 
telling you that now. 1 O 

Mr. Belf a tto : I also take exception to 
your Honor's remarks in reference to my 
.sit.anding in this case. 

( E~ception allowed and sealed.) 
C. WILSON, 

(SEAL) Judge. 

FRANK MATTEO, sworn on his own behalf as 20 
defendant, testifies as follows through the offi-
cial court interpreter, Dominick Bontempo: 

Direct examination by Mr. Belfatto. 

Q What is your full name1 A Frank Mat-
teo. 

Q What is your business 1 A I am a digger. 
Q Digger 1 How long have you been a dig-

A Since I was born. 3 O ger1 
Q 
Q 

Are you m.arried 1 A Yes, sir. 
Have you your wife living1 A Yes. 

Q How many children have you 1 A Two 
are dead and three are living. 

Q Where did you live during the month of 
December, 19241 A AA; Dover. 

Q What was the number of the house 1n 
which you lived at the time 1 A Twenty-five. 

Q What street 1 A Perry street. 40 

( 
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Frank Matteo, direct. 

Q And for how long have you been living in 
Dover 1 A Fourteen years. 

Q Now, what kind of a house did you occupy 
at that time; how many rooms has this house 1 
A Six. 

Q How many on the firs1t floor 1 A Three. 
10 Q How many on the second floor 1 A Three. 

Q Did you have a ,cellar under the house? 
A Yes, sir. 

Q Did you keep any booze in your house 0
/ 

A No, sir. 
Q How many gallons of wine did you have 

on DecemJber 29th, 19241 A I had one barrel 
which was full and another barrel, twenty-five 
gallon, that was partly full, and I had made this 
wine on the fifteenth of the same month. 

2o Q Was that wine fully fermented? A No, . sir. 
Q How long does it 1take for the wine to fer-

ment1 

Mr. Holland: Object; this man cannot 
pose as a winemaker. 

Mr. Belfatto: Well, he is making wine. 
The Court: Objection sustained. 

''0 Q H 1 0 ow ong is necessary to pass before the 
wine can be drunk1 

~1:r. Holland: Object. 
The Court: Objection sustained. 

Q Could that wine be drunk or used at the 
time on December 29th, 19241 A No, still fer-
menting. 

Q When could you drink it 1 A About three 
4 o more weeks. 
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Q Now, there is a case here of Vermouth ; 
what kind of a beverage do you call this Ver-
mouth; what is it made off A From grass, 
herbs; that's used for medicine · purpose ,s. 

Q What is the purpose of drinking that; why 
do you drink thatf A Didn't have anything to 
drink, so I used that; bought that in the store. 1 o 

Q Did you ever keep any whiskey 1n tue 
place f A Never in my house. 

Q Here is a bottle containing something that 
looks like whiskey; did you ever see that be-
fore 1 A No, sir. 

Q Did you ever at any time have any whiskey 
in your house f A No, sir. 

Q Did you at any time sell any wine to any 
person or persons f A Never. 

Q Did you ever sell any whiskey to any per- ,2 o 
son or persons f A Never. 

Q When the people came to your house to 
raid the place, where was tbj s wfr1e 0? A I was 
working. 

Q Yes, but where did you keep the wine at 
the time f A Down in the cellar. 

Q Did you see any of the raiders that came 
to your place to take the wine away f A No, I 
didn't see. 

Q You were not theref A No, I was r30 
working. 

Q Now, before you made that wine did you 
file with the Federal authorities in Newark a 
notice of intention that you would manufacture 
two hundred gallons of wine 1 

Mr. Holland: Objected to; I don't care 
what he filed. 

Mr. Belfatto: I have the right to ask that 
question and have the Court rule on it. 40 
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The Court: Objection overruled; the 
question may be answered. 

Q Answer that. A I do not remember. 
Q I show you a paper and ask you whether 

that is not the paper that you presented to the 

10 Federal authorities in Newark showing your 
intention 1 

Mr. Holland: I object; I object to his 
quoting the contents of the paper. That is 
not the way to prove a legal instrument in 
the first place and in the second place we 
are not trying this under the Federal statute 
and the Federal statute has absolutely no 
concern whatever with the enforcement of 
the Hobart Act in New Jersey. 

20 The Court: I am satisfied it is irrelevant 
and immaterial. If you object on that 
ground I sustain it. 

Mr. Holland: I object on that ground. 
The Court: Objection sustained. 
( Exception allowed and sealed.) 

C. WILSON, 
(SEAL) Judge. 

3 0 Q Why did you make this hundred and fifty 

40 

gallons of wine 1 A For family use. 
· Q Who told you to make it 1 

Mr. Holland: Object to this as hearsay. 

Q Why did you · make it 1 

Mr. Holland: I submit he has answered 
that. 

Q Did you get any permission to make it 1 
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Mr. Holland: Object to that. That is the 
same question in a different form. 

The Court : Did you get permission f 
Mr. Holland: Suppose he got permission, 

that's irrelevant and · immaterial. 
The Court: It is irrelevant and imma-

terial and I sustain the objection. 
(Exception allowed and sealed.) 
J\Ir. Belfatto: The prosecutor talks about 

the Federal law are we going to talk and ' . 
argue before this Court about that law"{ 

The Court: No, the objection is sustained. 
Mr. Belfatto: We have so much law in 

our brains, we can easily tell it-
The Court: We have one law before us 

now. Have you any further question. 
lvir. Belfatto: Yes, sir. 

Q You manufactured wine 1n your private 
dwelling, did you not 1 

Mr. IIolland: Object to that as leading. 
The Court: Objection overruled. 

A Yes. 
Q And before doing that, did you see any 

person with r·eference to your rights to make 
that winef 

(SEAL) 

Mr. Holland: Objected to. 
The Court: Objection sustained. 
( Exception allowed aud sealed.) 

C. WILSON, 
Judge. 
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whether you filed this notice with the Federal 
authorities in Newarkf 

Mr. Holland: Objected to. 
The Court: Objection sustained. 
( Exception allowed and sealed.) 

C. WILSON, 
(SEAL) Judge . 

M.r. Belfatto: 'fhat is all. 

Cross examination by Mr. Holland. 

Q What store did you buy that Vermoutl1 
in; I want to know 0? A. 'l,his here wine-

l\fr. Holland: ,Just give the answer as 
he gives it. 

A This here V e•rmouth was taken from the 
store of my brother-in-law and another fellow 
was in business and they brought this over to 
my house. 

Q Now, when was that; when did they bring 
it to your house! A 'rhe 23rd or 24th of De-
cember of last year. 

Q And who owned the store 1 

Mr. Belfatto: 'fhat 's immaterial, your 
Honor, irnmaterial and irrelevant. 

The Court: Do you object to it for that 
reason. 

Mr. Belfatto: Yes. 
'11he Court: Objection sustained. 
Mr. Holland: 1\1:ay I make this statmnent; 

my reason for believing it is not immaterial 
and not irrelevant-
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The Court: Do you mean it's his store? 
Mr. Holland: I don't know, in the first 

place; in the second place I have the right 
to cross examine, this being the defendant, 
and testing his veracity, and if I can from 
this witness gain who else is violating the 
law and who sold him that-it may be this 10 
man is a perjurer. 

The Court: In other words, the answer 
may indicate he owned it himself. 

Mr. B.elfatto: He could go to the Regis-
ter's office and find out who was the owner 
of the property. 

Mr. Holland: Mr. Belfatto knows owner-
ship of a store is in a different class than 
ownership of the real estate. 

The Court: Put your question. 20 · 

Q (Question read.) A It wasn't a store; it 
was a stable, sort of garage they had, butcher 
shop and so forth. 

Q Who brought this Vermouth to your house, 
who transported it 1 A. I told my brother be-
cause he had a truck to bring it over because I 
didn't have anything to drink. 

Q What's your brother's name1 A My 3o 
brother-in-law. 

Q What is your brother-in-law's na:ne1 A 
Giuseppi Desanti; if you want to call him he is 
here. 

Q Where does he live1 A Dover. 
Q Street, please 1 A Where he live, he Ii ves 

with me. 
Q And who did he get the Vermo~th fro~ 1 

A At the store because he was in business with 
someone else. 

r 
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Q Yes, who js the other person he was in 
business with 1 A. Now, he has sold the store 
and he jg bricklayer and works in New York. 

Q Yes, what's his name? A Frank. 
Q Frank what 1 A Frank Dowdy. 
Q -Is he an Italian 1 A Yes. 

10 Q And do you know what his addres ,s in New 
York is? A No. 

20 

Q Is your brother-in-law, Giuseppi Desanti, 
married 1 A Yes. 

Q Has he got any children 1 

Mr. Belfatto: Objected to; this latitude 
is going too far. 

The Court: Objection sustained. 
Mr. Belfatto: Where did he live at that 

time, I have no objection to that. 

Q Where did he live in December, 1924, where 
did Giuseppi Desanti live in December, 1924 f 
A With me, he always live with me. 

Q And did he have his wife? A His wife is 
in Italy. 

Q Who eles lives in your house besides your 
brother-in-law f A Only he. 

Q Did he pay you board f A Sure. 
3 o Q Did you have any other boarders 1 A No. 

Q At no time? A No. 
Q Now, you say you got this Vermouth on 

December 23rd, is that right f A 23rd or 24th, 
I don't remember. 

Q Yes, and your wine had been in the barrels 
since when f A It was still fermenting. 

Q When did you put it inf A About a week. 
Q You said November fifteenth in answer to 

Mr. Belfatto 's question, didn't you f A Yes. 
Q You said November fifteenth f A Yes, I 

4 O put it in the barrels. 
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Q Did you say December 15th or November 
15th f A Yes, this month, December 15th. 

Q Well, what were you drinking before De-
cember 15th and December 23rd, anythingf A 
Water. 

Q How many fifty-gallon barrels did you 
have f · A One, and one was filled, one twenty- 10 
five-gallon barrel, and I told you that. 

Q How many barrels did you have altogether, 
no matter what their sizef A There were three 
barrels altogether. 

Q Where did the other fifty-gallon barrel 
come from f 'rhere were two fifty-gallon barrels, 
were there not f A One was full and the other 
was empty. 

Q Was it empty1 A Yes. 
Q So there were two fifty-gallon barrelt-1, jH 

that right f A One was empty and the otl1cr 20 
was twenty-five-gallon barrel but was not full. 

Q Well, didn't you have two fifty-gallou 
barrels, one twenty-five -gallon barrel and a fif-
teen-gallon barrel 1 A No. 

Q What did you have '? A I had the one 
fifty gallon and one twenty-five that wasn't full 
and a small barrel of ten gallons. 

Q And you did not have another fifty-gallon 
barrel, did you 0

/ A Yes, it was empty, they take 30 
it away. 

l\fr. Holland: 'f hat is all. 
(Witness excused.) 

40 
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JOSEPH DESANTI, sworn on behalf of: the 
defendant, testifies as follows: 

Direct examination by Mr. Belfatto. 

Q Desanti, what is your business! A ] am 
a fireman. 

10 Q Where do you live1 A Dover. 
Q How long have you been a firerna11 °/ A 

Since 1914. 
Q How long have you been living in Dover·r 

A Since 1908. 
Q For whorn do you work 1 A l work for 

Hercules Power Company. 
Q Where did you live in December, 19241 A 

In 25 Perry street. 
Q Who owns the place1 A l\'rank :Matteo. 

20 Q The defendant in this case 1 A Yes. 
Q Your brother-in-law f A Yes. 
Q !for how long have you lived witJ1 liirn °/ 

A Oh, since 1911. 
Q Now, do you remember the time when tlie 

house was raided 1 A Yes, sir. 
Q What time was it 1 A Was arouud half-

past four; it was the time I get home, I found 
them in the house. 

Q How many persons were in the house 1 .A 
ii O Was four. 

Q Well, w lwre were these persons 1 A. lu 
the kitchen, two down cellar. 

Q What were they doing 1 A Raiding the 
place. 

Q Now, did you or anybody go i11 the cellar"? 
A Yes, sir. 

Q I-Iow mauy persons did you 8ee go in there 1 
A 'l'hree. 

Q What did they do 1 A 'l1hey did not let 

4 0 me go down cellar. 
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Q Did you have any conversation with any of 
them1 A No, sir. 

Q Did you speak to anybody 1 A No, they 
don't want me to talk. 

Q 'rhey won't let you talk 1 A No. 
Q 'fhen you did not talk to anybody1 A 

Only one man asked me for seventy-five dollars; _ 
he said if yon give me seventy-five dollars I 
won't take the wine away. 

Q Who is the man 1 A I-Ie was here; the 
little daughter, she said to rne-

Q The man who asked for money testified in 
the case 1 A Yes. 

Q What did you tell him 1 A I said I ai1~'t 
got no seventy-five dollars to give you, you will 
have to take the wine away. 

Q And what else was said or done 1 A 
'rhat's all, ouly a ring was missing in the house 
too. 

0 ·w1iose rinb(r was it 0? A 1fy sister's. ,., 
Q Matteo's wife is your sister1 A Yes. 
Q Did you ask anybody for the ring1 A I 

didn't know anything about it then. 
Q Well, did you see the ring bef?re these 

people came in the house 1 A No, I did not see 
it. 

Cros:; exwmination by i!l:r. Holland. 

Q Where is your wife 1 A When 1 
Q ,¥here is your wife1 A On the other 

side. 
Q llow long l1as she been over there 1 A 

J !)20. 
Q I >id Rlw go liaek in 19201 A She go back 

1!)20. 
Q She went back to Italy in 19201 Yes. 
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Q She was over here in this country f A 
Yes. 

Q And has she come hack from Italy's since 
19201 A She come back since then, yes. 

Q Now, did she ever come back to this coun-
try 1 A I going to bring her hack as soon as I 
can. 

Q You not brought her back yet 1 A 
No. 

Q So that she has been away :frorn . here 
since 1920? A Yes, sir. 

Q Well, didn't she take all her rings with 
her1 A That was not my wife's ring. 

Q Whose ring was it 1 A My sister's. 
Q That is, Frauk Matteo's wife, that right 1 

A Yes, sir. 
Q Did you see the men in the house? A 

vVelJ, 1 just come borne, I find the men in the 
house. The little daughter was in the house and 
would not let them iu because there was no-
body in the house. She said, wait, I go call my 
mother. They went in just the same. 

Q '\Vhen did you find out the ring was stolen? 
A Same day, after they went. 

Q ·\¥hat kind of a ring was it 1 A l don't 
kno-w what ring i L was, it was a gold ring; that's 
all I know. 

Q You did not ::,ee it stolen 7 A No. 
Q You did not know that your sister owned 

such a ringf A 'l1J1e ring was missing. 
. Q You did not miss it, did you? A -No, my 

sister says my ring was gone. 
Q Did she Hay, .my ring wa~ go11u, a11d point 

to her finger 0? A 'Jlhere was i II the dining 
roon1. 

Q \Vell, did you 1nake a11y eornplai11t against 
anybody 0? A No. 
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Q Now, who is the man that wanted some 
money from you 1 A IIarry Flanger. 

Q tT ust point l1irn out; show me where he is; 
whieh is I:Iarry Flanger 1 A }le was here a 
while ago. 

Q What kind of a looking man 1s Harry 
Flanger'~ A As tall as I am, round face. 

Q Got a ronnd faee? A Yes. 
Q Did you see him today1 A. I saw him 

today, the first. one you called up. 
Q Is there anything about ltis avpearance 

which would at.tract your attention 1 A. ·well, 
no. 

Q .. Are there any n1arks on him 0? A Yes. 
Q What? A On the face, here (indicating). 
Q Is that the man standing in the haek 1 A 

Yes, su. 
Q And ]ie sa.id wliat '1 

sev<~nty-five dollars a11d l 
wine away. 

A Ile says, give me 
ai11 't going to take the 

Q "\Vho else waH Lb ere 0! A 'l1hree or four 
other guys, l don't kHow Urn names. 

Q \1Vas he witl1 them'~ A All in the house. 
Q 'l1hey all stood there and heard him say 

that.? A No, the other guys was searehing 
clown eellar all over. 

Q '.Phey were seard1i11g dow11 eelJar ·? A Yes. 
Q _He did 110 t come U1ere ur1 til the wine had 

been found, did he 1 Who were the first people 
in the house 0? A 1 wasu 't; there when they went 
in; I ;just got hmne there. 

Q \\'hen you got there 110w many people in 
tlie house '? A J don't know 110w many people 
I-here ,,·as, I did 11ot couut them. 

Q How many do you think were there f A 
Four or Live i11 the cellar taking the wine out 
when I carne. 
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Q vVhere "'.Vas l~ra11k .Mu.tteof A Frank was 
\Vorking. 

Q \\'here was Mrs. MaLteo 0? A Mrs. M.atteo 
was over to the nexl: house. 

Q '\V t~ll, you seo ,T alerio ii:; an Italian too, 
isn't he f Did you talk to Eugene Vale ,rio f A 
No. 

Q Didn't you ~;ee h irn tJiore "? A Nobody 
spoke to me in ] t:alian. 

Q Wasn't there a11ybody there talking 
Italian? A l didn't. see nolJody and heard no-
body. 

Q Didn't you t.alk with Ji~ugene Valerio in 
Italian! A No. 

Q Didn't you hear him read-didn't you 
ihear him tell your sister there was a warrant f 
A Never heard anything. 

Q Your sister wasn't there, was she? A 
\V ium ~t there. 

Q Not at all f A Well, she came after. 
Q \Vell, had the men left or were they still 

there w·hen she came 1 A. 'fhe rnen was there? 
Q N ovv, did your sister come home before 

or after the men went away 0? A Before they 
went away. 

Q v\T ell then, didn't liJugene \T alerio tell her, 
speak vdth her in Italian? A I did not hear. 
_ Q '\Vhere were you if you did not hear; where 

were you f A I was there ; the men were down 
cellar, rny sister went down cellar; maybe they 
speak Italian down cellar; they would not let 
1ne move, I was there standing by the window. 

Q Now, as a matter of fact, didn't you come 
in and offer thern some money if they left your 
wine alone 1 A I had no money. 

Q And didn't Eugene Valerio tell your sister 
not to worry about her wine 1 A No, because 
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1ny sister was weeping; he was trying to speak 
to her in Ttalian. 

Q Did you offer them some money to leave 
that wine alone so your sister would ,not cry f A 
I did not have to offer any money. 

Q Did you make any complaint about these 
officers trying to get money from you f A I 
never make complaint. 

Q Did you ever tell anybody they wanted 
seventy-five dollars from you 1 A Yes. 

Q Who did you tell 1 A The fellow right 
there, Nazzaro. 

Q When 1 A The same day, the same day 
they went away, they had to go down to Boon-
ton. 

(,J -\Vhat's his name1 A ] 1 rank Nazzaro1 
Q · Does Frank Nazzaro deal in liquor1 

Mr. Belf att6: Objected to. 

A I don't know anything about him at all. 
Q Did you ever tell anybody else 1 A No, 

sir, I told him. 
Q You never told anybody else 1 A What 

you say1 
Q I am asking you, did you tell anybody 

else 0? A I don't remember that, it's too long, 
one year ago. 

Q Don't you know ,vhcthcr you told anybody 
(•lse 1 A Don't know, I don't remember any-
thing. 

Q Didn't you think that vvas pretty serious 1 
A I don't remember anything. 

Q Don't you think-that was graft, wasn't 
. t 61 l . 

Mr. Belfatto: Objected to. 
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The Court: He is asking the witness. The 
witness can answer, if he can. 

Q If he asked you for seventy-five dollars 
and you paid it, that would be a bribe, graft? 

Mr. Belfatto: Objected to. 
Mr. Holland: I withdraw it. 

A I could not understand that . . 

The Court: On what ground do you ob-
ject. 

Mr. Belfatto: I object on the ground that 
the word speaks for itself, asking for money 
has many meanings. It may be bribery, it 
may be obtaining money under false pre-
tenses. 

The Court: On the ground stated, the 
objection is overruled. 

( Exception allowed and sealed.) 
C. "\VILSON, 

(SEAL) Judge. 

Q Did you ever make any complaint 1 A 
No. 

Q Did you ever tell anybody else but Frank 
Nazzaro1 A I don't remember. Don't ask me 
any more questions, I don't know anything more 
at all. 

Q You don't want rr1e to ask you anything-
else. Now, how many barrels did they take out? 
A I did not see, because I don't own the house, 
I don't know. 

Q How long have you lived there 1 A Since 
I came here. 

Q How long is that 0? A ,v ell, since 1911. 
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Q Well, how many barrels of wine were there 
down in the cellar 1 A I don't know; I don't 
own the house. 

Q Didn't you help make it1 A No. 
Q You don't know how many barrels were 

down there 1 A No. 
Q Down in the cellar, I mean 1 A I never lO 

been down cellar ; I ain't got any business to go 
do"\vn cellar anyway. 

Q Did you ever bring any liquor in the house 1 
A The case of ·vermouth right there. 

n1r. Belfatto: That is an incriminating 
question; did you ever bring any liquor in 
the house. That is not proper cross ex--
amination and on that ground alone, I ob-
ject. 

The Court: Isn't he the man they testi-
fied brought the stuff there? 

Mr. Belf atto: Oh yes, but is that liquor; 
Vermouth is not liquor. 

The Court: What is it. 
Mr. Belfatto: Everything but liquor. 

Q What is Vermouth? A r_i,here 's a bottle 
right there (indicating). 

Mr. Belfatto: Sit down there, don't get 
excited. 

Q Do you drink it? A Sure I drink. 

JVIr. I-Iolland : That is all. 

Be-direct exa1nination by n1r. Belfatto. 

Q You said you can't remember about the 
barrels in the cellar 1 A No. 
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Q And you were n·ot there; do you know how 
long before the raid the wine was made 1 

The Court : How can he tell if he didn't 
know it was there? 

Mr. Belfatto: If your Honor wishes to 
rule the question out, I cannot help it. Your 
Honor will rule on it. 

The Court: Yes, I rule on it. 

Q Do you know when that wine was made? A 
Somewhere a:round the 15th of December, some-
thing like that, I don't remember, because I never 
help him make it. 

Q You did not see the barrels being taken out 
from the cellar? A I see them be taken out but 
I don't know how many be taken out. 

Mr. Belfatto: That is all. 
(Witness excused.) 

MARIA MATTEO, sworn on behalf of the de-
fendant, testifies as follows through the Official 
Court Interpreter, Dominick Bontempo. 

30 Direct examina.ti .on by Mr. Belfatto. 

40 

Q Mrs. l\fa tteo, you are the wife of the de-
fendant? A Yes, sir. 

Q Do you remember when certain people came 
to your house in December, 1924; December 28th, 
19241 A Yes, sir. 

Q Well, that was the 29th, I would like to 
correct the time 1 A It was on the 29th, yes. 

Q Were you in the house 1 A No. 
Q Where were you 1 A At Mr. Hanson. 
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Q You were called by your daughter to the 
house, were you not 1 A Yes, sir. 

Q And when you went there, what did you 
see 1 A I found the house all busted up. 

Q I-low many rooms have you on the first 
floor? A I have three. 

Q How many on the second floor 1 A Three. 1 O 
Q Have you got any store in the house 1 A 

No, sir. 
Q Have you got a cellar in the house? A 

Yes. 
Q For how long have you been living in that 

house 1 A Fourteen years. 
Q Y-ou own the house, do you not 1 A Sure. 
Q Now, when you came to the house, where 

were these men that you testified about? A 
In the house. 2 o 

Q Well, how many were on the first floor? A 
r~Phey were all there. 

Q Doing what? A They were looking, 
searching the house. 

Q Did you talk to thern? .1.\ No. 
Q Did they give you any paper? A No. 
Q Did you talk at any time to any ~ne of 

these raiders? A I did talk, but they did not 
answer me. 

Q Now, it has been testified by a pr~vious 30 
witness for the State that he gave you a hst or 
inventory of all the wine that was taken away 
from the cellar; is that so? 

Mr. Holland: I object, for the purpose 
of the record; perhaps the Court may rule 
against me. I am desiring that the Court 
rule for me. I want this objection on the 
record, that this is absolutely immaterial 
and irrelevant whether she got a copy of 4 o 
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the inventory or didn't. All these prelim-
inary proceedings have no effect whatever 
when it is brought to court. It may be suf-
ficient to keep them but it is not neeessary 
when everything culminates in an indict-
ment. 

The Court: There was no duty on the 
part of these officers to give this woman any 
inventory. 

A No, sir, they give me nothing. 
Q Was any paper or warrant read to you 

by the Italian deputy that came there that could · 
speak Italian, to you 1 A I do not know; I did 
not understand anything; I don't know what he 
said. 

Q Now, did you miss anything from the house 
afterwards 1 A Yes. 

Q "\Vhat1 A My ring. 
Q Where was the ring1 A On the bureau. 
Q Where was the bureau 0? A In the dining-

room. 
Q \Vhy didn't you put the ring on that day; 

why did you not wear the ring that day1 A 
Because I washed the clothes and I take it off. 

30 Q And you saw the wine being taken away 
from the cellar 1 A '\¥hen I came there it was 
outside. 

Q How much wine did you have in the cellar 
altogether; how many barrels 1 A I had a 
barrel and a half and a little more of the sort 
of water like. 

Q Now, altogether, how many gallons 1 A 
About a hundred and twenty-five gallons. 

Q And did you ever sell any wine to any-
4 o body1 A No, sir. 

y . 
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Q Did you ever have any whiskey in the 
house 1 A No, sir. 

Q Did you ever sell any whiskey to any 
person 1 A No, sir. 

Q Do you know whether your husband ob-
tained a permit to make the wine 1 

Mr. Holland: Objected to. 
The Court : Objection sustained. 
( Exception allowed and sealed.) 

C. WILSON, 
(SEAL) Judge. 

Q Now, did you speak to any of the_ five or 
six persons in English at any time while t_hey 
were there 1 A They were talking in English; 
I didn't understand them. 

Cross examination by Mr. Holland. 

Q You did not talk to them in English be-
ca use you can't talk English, can you 1 A No, 
Slf. 

Q Do you ·see Eugene Valerio there ; do you 
see him (pointing to Valerio) 1 A Yes. 

10 
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Q What did he say to you1 A Nothing. 3o 
Q What did you say to him 1 A I didn't 

say anything to him. 
Q You were not carrying on 1 A _Well, I 

started to cry, but I did not say anything. 
Q Well didn't he try to calm you and pacify 

you and tell you your wine ,;vould come back 1 A 
No, sir. . 

Q Well, if he did not tell you that your wine 
would come back, how is it you told your attor-
ney he said so 1 4 0 
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Mr. Belfatto: Object to that because 
there is no evidence she ever spoke to me 
about that. In fact, I did not know the 
woman until yesterday. 

Q What did you tell? Did you tell anybody 
that Valerio told you that it's all right, you "'Vill 
get your wine back again? A Yes, that's what 
they told me and that's what I said. 

Q Oh, he told you that? A I mean, the 
people they said it, and so I said it. 

Q You mean the people who were taking 
y~ur wine? A Yes, the people who were taking 
wine. 

Q -So that you did understand some of the 
things they said? A My daughter understood. 

20 Q Did you ever maike any complaint about 
your stolen ring? A No, sir ; I didn't make no 
complaint, that's all. 

Q Did you ever tell anybody about it? A I 
•said tJia t the ring was missing in my house. 

Q You don't accuse anybody of stealing that 
ring, do you? A I had found it missino- when 

. 0 they came 1n. 

Q vVell, you found it missing the day before, 
3 o too, didn't you? A No, sir. 

Q When did you take it off? A I took it 
off when I washed the clothes. 

Q When did you wash the clothes? A Mon-
day. 

Q What day did they come there? A Mon-
day. 

Q And what tirne in the morning did you 
wash the clothes? A At ten o'clock. 

Q And what tin1e did you leave the house 1 
4 0 A I left the house at two o'clock. 
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Q What tin1e did you finish your washing1 
A At one-thirty. 

Q Didn't you put your ring back on again 
then? A No. 

Q You looked for it and could not find it, 
isn't that so? .,A. When I came to the house, 
when l was looking for the ring, I could not find 1 o 
it any more. 

Q Yes, but at one-thirty, when you quit your 
washing, you could not find it any more, could 
you? A No, when I went to John Hansen's 
house I did not put on my ring. 

Q Because you could not find it, isn't tlrnt 
so? A No; I left it there. 

Mr. Holland: That is all. 
The Court: We will adjourn at this tinie 

until two o'clock. 

AFTEU. RECESS. 

MARY MATTEO, sworn on behalf of the de-
fendant, testifies as follows: 

Direct examination hy i1r. Belfatto. 

Q Mary, how old are you? A Eleven years 
old. 

Q Do you go to schooB A Yes, sir. 
Q Do you go to Sunday school? Talk lou<l 

so that lady there will hear. A Yes, ma 'am. 
Q vVhat grade are you in? A Sixth A. 
Q vVhat school are you attending 0? A rl1he 

East Side. 
Q Now, were you in your house on Decernbcr 

20 

30 

29, 1924? A Yes, sir. 4 0 
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Mary Matteo, direct. 

Q When certain people came there? A Yes. 
Q What time of the day was it? A Around 

half-past four. 
Q And where were you? A In the kitchen. 
Q How many n1en carne there? A Around 

four or five. 
Q Did they talk to you? A No, they only 

asked 1ne if this was l~rank Matteo's house, and 
they said, ''We have to search the house.'' 

Q Did you see tlie rnen go in the rooms? A 
No, sir. 

Q Where were you, in what part of the house 
were you at the time 0? A In the kitchen. 

Q And where did the men go? A 'rhey 
stood in the kitchen and then afterwards they 
sent me to go call nry mother, so I went and 
called her, and they went and searched an 
around. 

Q Did you go call your mama? A Yes. 
Q And your rnarna came back with you? A 

Yes. 
Q When you came back 

what were these men doing? 
I was afraid to go j nside. 

with your mama, 
A. I don't know ; 

Q Did you talk to any of the men wheu your 
mother came back Y A No, sir. 

Q None at all°? A No sir ' . 
Q Did not talk? A No, sir. 
Q Did you see the men taking the wine away 1 

A Only from the back cellar door. 
Q Did you hear anybody speaking to you f 

.. ,A. No. 
Q And that's all you know about it 0? A Yes. 
Q How many men were in the house at the 

time altogether? A lfour or five. 
Q Did you talk Italian to any one of these 

4 0 
five men? A No, sir. 
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Q · Did you hear any of the men speaking to 
your uncle? A Only when one man said, "If 
you give me seventy-five dollars I will leave the 
wine." 

Q "\Vho said that? A Flanger. 
. Q He is the same 1nan who testified 1n this 

case this rnorning? A Yes. 
Q Did you see the man on the witness stand 

this morning? A Yes. 
Q And that is the man? A Yes. 
Q How n1uch money did he ask for? A Sev-

enty-five. 
Q Who did he ask that of? A 
Q What's your uncle's name? 

Desanti. 

My uncle. 
A Joseph 

10 l 

Q What did he say in addition to money, any- 20 
thing else? A. No, sir. 

Q ~ 7hat did he want the rnoney for? A He 
said he would leave the wine if he give him the 
money. 

Q That's what he said? A Yes. 
Q What did your uncle say 0? A IIe said 

he didn't have that much. 
Q What did that rnan say then? A I don't 

know. 
Q What did he do? ..[_\. They took the wine 30 

out. 
Q That's all you know about it? A Yes. 

Mr. Belfatto: Take the witness . 

Cross examination by Mr. llolland. 

q Mary, how rnany men came 1n the :first 
tirne 0? A Four. 

Q Four came in the :first time? A Yes. 4 o 
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Q Now, didn't just two men come in first 
and afterwards some more men 1 A Two came 
in front and two around the back. 

Q When they came around the back did they 
come the same time or afterf A After. 

Q How long afterwards 1 A Five minutes 
1 o after. 

Q Did Flanger come in the front or did he 
come in the back1 A In the front. 

Q But you were in the kitchen f A Yes, then 
after I went to call my mother and I stayed out-
side because I was afraid. 

Q Well, now, did your mother come home 
first or your uncle 1 A My uncle. 

Q And when this talk about money was going 
on, was that before your mother got back 1 A 

20 Yes. 

30 

Q And . you were over trying to call your 
mother f A Yes. 

Q Now, did you go before the talk about 
money or after the talk? A Before. 

Q You went before the talk about the money f 
A Yes. 

Q You are sure1 A Yes. 
Q You left the house before the talk about 

money 1 A Yes. 
Q You are suref A Yes. 
Q And you have just said that this talk about 

money was before your mother came back 1 A 
Yes. 

Q Now, you don't mean that; I don't want 
to twist you, Mary, but that can't be. A Yes, 
because I ,came back before my mother and then 
she carne a_f ter me. 

Q You got back before your n10ther; how 
much before your mother f A Around ten min-

4 0 utes. 
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Q Did you know Flanger at that time 1 A 
No, sir. 

Q Who was the man that spoke to your un-
clef A Flanger. 

Q vVho told you what his name was 1 A l\if y 
uncle. 

Q Yes; when did he tell you tLat 1 A After 
they had gone. 

Q II ow long after 0? A Around fifteen 1nin-
utes after. 

Q What did your uncle say to you fifteen 
minutes after? A He told me his name. 

Q What did he tell you; what did h_e say; 
just use your uncle's words f A He said that 
the man that wanted the money, his name was 
Harry Flanger. 

Q He said that out of a clear sky1 A Yes. 
Q Nothing else besides that 0? A No. 
Q Nothing else followed that? A No. 
Q How do you know he wanted money? A 

Because I was right there. 
Q You said you went outside 1 A After my 

mother came I went outside; when I came back 
I was inside. 

Q What were you scared of1 A I don't 
know. 

Q Did you ·hear your mother cry~ A ! es. 
Q She was talking to somebody 1n Italian 1 

A I heard lier talking, but I don't know who 
she was talking to. 

Q You said just a while ago you did not hear 
any'body talking 0? A Yes, I did. 

Q Well, didn't you suy you did 1 A I don't 
know. 

Q You have been telling this story because 
somebody told you to, haven't you 1 A Yes. 

Q Who told you to tell it1 A No one; I 
know it from last year. 
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Mary Matteo, cross. 

Q Who have you been talking with about it? 
A Nobody. 

Q Nobody at all f A No. 
Q Never said a word to anybody? A No, 

sir. 
Q Well, didn't you talk with anybody about 

10 ·t 0! A N . 1 ; • o, sir. 
Q You talked wi Lh your uncle about it f A 

Only to my uncle, but I did not talk to-
Q flow many times did you talk to your 

uncle aibout it f A Once. 
Q When was thatf A vVhen the men had 

left. 
Q Did you talk to hirr1 about it yesterday? 

A No, sir . 

20 Q Didn't you talk to him about it the first 
day you came to court f A No, I did not know 
anything about it yet. 

Q Didn't you know why you were coming to 
court f A No, sir. 

Q When did you find out what you were go-
ing to court forf A 1\1:y father told me this 
morning . 

Q What did he tell you f A He said we 
were going to have the trial. 

3 0 Q What else did he tell you? A That's all. 
Ile said do you remember anything from last 
year and I told him yes. 

Q What do you rememberf A I told him. 
Q What did you tell him you remem ·bered f 

A Told him I remembered that they would not 
Jet me go call my mother and I wanted to call 
her and they said to my uncle 1f he give seventy-
five dollars they would leave the wine. 

Q You told that to your father f A Yes. 
4 o Q That was this morning f A Yes. 
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Q Well, you just said a while ago you did 
not talk to anybody at all about it. A I said 
I talked to him this morning. 

Q Yes, but before you said you did not talk 
to anybody but your uncle fifteen minutes after 
they left f A Then you asked if I said anything 
this morning and I told you. 

Q Now, who else did you talk with f A No-
body but my father and uncle. 

Q Nobody elsef A No, sir. 
Q Didn't you even talk with your mother 

about it f A No, sir. 
Q You talk Italian f A I don't talk much. 
Q You can understand it f A Yes. 
Q What was it Eugene Valerio told your 

mother about getting the wine back f A I don't 
know; I was in the house then. 

Q Yes, but your mother te-stified you to]d 
herf A I didn't tell her. 

Q And that was not true f r11hat 's all. 

(Witness excused.) 
Mr. Belfatto: We rest. 
Mr. Holland : We rest. 
Mr. Holland: In resting may I say, if 

your Honor please, that ·since there has been 
raised a controversy that one of the fifty-
gallon barrels is empty when as a matter 
of fact the inveutory shows it to be a full 
barrel, and as a matter of fact the barrel 
itself is full, I desire at this time to request 
of the Court permission for the jury to view 
it and if that request is denied then I desire 
the indulgence of about ten minutes so that 
I may be able to bring these and place them 
right here for the jury to see. 

The Court: I-lave you any obje-ction f 
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Mr. Belfatto: No, but we will agree about 
two barrels, but not three. 

Mr. Holland: Not for three. 
The Court: Is the sheriff here 1 In charge 

of the sheriff and you and the · prosecutor, 
the jury, may be taken down. 

Mr. Holland: With strict instructions 
that there be no discussion except to point 
out the barrels and have the jury test the 
barrels and see for themselves. 

Mr. Belfatto: lvfy objection is not to the 
inspection. I take exception to the two bar-
rels of wine now to be exa1nined by the jury. 
Now, it is three barrels instead of two. 
Now, in the change in the situation in such 
a case I ask the indulgence of the Court 
to have the wine identified as being the very 
barreh; that were found in the possession 
of the defendant, which is impossible on the 
part of the prosecutor at this time. 

Mr. I-Iol1and: May I have the indulgence 
of the Court a11d have the barrels brought 
up1 

rrhe Court: I will give you that, indul-
gence or the jury may inspect it in the pres-
ence of yourself and Ivir. Belfatto, and .I 
will Jet Mr. Bclfatto say which he ·wa11Ls. 

Mr. Belfatto: I admit two barrels. 
Ivir. I-Io11and: J wil1 replace on the stand 

any of the people engaged in this raid, so 
that they can identfy the barrels down-
stairs. 

r __ rhe Court: Sl1eriff, you will take tlie 
jury. 11embers of the jury, you will just 
view whatever is shown as exhibits in this 
case. 
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111 otion for Direction of a Verdict. 

JVfr. Belfatto: May it please your 1--Ionor, 
a·t this time I wish to make a motion for 
direction of verdict on the following 
grounds: The indictment 0harge -s this defe~d-
ant with keeping intoxicating liquor contain-
ing one-half of one per cent. or more of alco-
hol per volume used or to be used for hev- 10 
erage purposes, said act of possessing in-
toxicating liquor containing one-half of one 
per cent. or more of alcohol by volume u~ed 
or to be used for beverage purposes being 
then and ,there prohibited and unlawful, con-
trary to the form of the statute in such 
case made and provided, and against the 
peace of this State and the government, and 
dignity of the same. Now, that's the co~-
tents of the indictrne -nt. Now, the burden is 
on the part of tl1c prosecutor to prove all 
,of the counts in the indictment. First, the 
unlawful possession. Second, he contends 
that the liquor contains more than one-half 
of one per cent. of alcohol. That proof is 
lacking. Also, that this was in a pri~ate 
dwelling. That this was a private dwelling, 
the evidence shows that conclusively. It should 
be shown by the pro ·secutor that this was 
not a private dwelling. .And fourth, the 
evidence on the part of the State is not 
sufficient to make a prima facie ease. We 
have introduced evidence for the purpose of 
showing tha ·t there was absolutely no vio-
lation of the Jaw on the part of the defend-
ant. Therefore nnder these conditions I 
don't see what the jury are to decide, there 
being no issue of facts for them to decide, 
and I ask your Honor to direct a verdict of 
acquittal in favor of this defendant. 
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The Court: Motion denied. 
(Exception allowed and sealed.) 

C. WILSON, 
(SEAL) Judge. 

Thereupon Mr. Belfatto .summed up to the 
1 o jury in behalf of the defendant. 

Thereupon Mr. flol1and summed up to the 
jury in behalf of the State. 

During the proseeutor's sum•mation he stated 
to the effect that there is no such a thing as a 
Federal statute permitting the violation of the 
New Jersey law. l\1r. Belfatto, on behalf of the 
defendant, took exception to the statement of the 
proseeutor. 

20 (Exception allowed by the Court.) 
C. WILSON, 

· (SEAL) Judge. 

l\rir. Beffatto also took exception to the state-
ment of the prosecutor that all cases similar 
to this had been affirmed by the Supreme Court 
or the Court of Errors. 

1\1r. Belfatto also took an exception to the 
30 statement to the jury by the prosecutor that he 

has no right to have liquor in his house. 

40 

1\1r. Belfatto stated that the law says he can 
have 200 gallons of wine. 

( Exception allowed by the Court.) 
C. WILSON, 

(SEAL) Judge. 
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Charge to Jury. 

Thereupon the Court charged the jury as fol-
lows: 

COURT'S CHARGE. 

WILSON, J.-Ladies and Gentlemen of the 
Jury: Frank Matteo is on trial before you on 10 an indictment which charges him with the il-
legal possession of intoxicating liquor. rrhis in-
dictment is founded upon the law of the State 
of New Jersey, which is known as the Prohibi-
tion Enforcement Act, and some of itis provisions 
read as follows: 

Section 2. The word ''liquor'' and the word 
"intoxicating liquor" shall each be construed to 
mean and to include: (a) Alcohol and brandy, 
whiskey, rum, gin, beer, ale, porter, wine, and 
any other spirituous, vinous, malt, brewed ?r 
fermented liquor or mixed liquors which contain 
one-half of one per centum, or more, of alcohol 
by volume, and which are used or to be used for 
beverage purposes. All liquids, admixtures and 
compounds, whether medicated, proprietary, p_at-
ented or not, and by whatever name called, which 
contain one-half of one per centum or more of 
alcohol by volume and which are fit for use for 
beverage purposes. (b) Section 10. On and after 
the date when this act goes into effect, no person 
shall manufacture sell, barter, transport, import, 
export, deliver, fdrnish or possess any intoxicat-
ing liquor, and all the provisions of this act .sh~ll 
•be liberally construed to the end that the use of in-
toxicating liquor as a beverage may be prevented. 
Section 15. It shall be unlawful to keep, occnpy 
or rnaintain any room, house, building, vehicle or 
place whatsoever where liquor ' is manufactured, 
sold, kept, stored, transported, bartered or other ,. 
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wise disposed of in violation of this act; which is 
part of Section 15 ; and Section 33 ; any person 
who manufactures or sells liquor in violation of 
th~s act shall be guilty of a misdemeanor. And 
another part of the same section: Any person 
who violates any of the provisions of this act 

1 0 other than the manufacture or sale of liquor in 
violation thereof, shall be guilty of a misde-
meanor; and Se0ti011 37: In a11y proceeding 
under this act or nt. the trial of any iudictn1011t 
or any violation of Uiis act, the lit1uor or liquori:; 
mentioned in paragraph (a) of Section 2 shall 
be presumed to be for beverage purpose ,s a11d 
to contain more than one-half of one per centum 
of alcohol by volume. And this act took effect, 
ladies and gentlemen, .M:arch 17th, 1922. 

'l1here are certain 1natters of Jaw which I am 
20 compelled to charge you. In the first place, 

ladies and gentlemen, let me say to you that I 
· am soniewhat astonished at this late date for 

anybody to argue Uiat there is a rig11 L in New 
Jersey at the present time to manufacture or 
make 200 gallons of wine, or any other quantity. 
There is no right n nd no law and no privilege 
for so doing. Tho manufacture of wine in New 
Jersey in any qua11 Li ty is absolutely prohibited 

JO by this law; and J want to tell you that, and I 
want to tell everybody else who is listening to it, 
that that is the law in New ,Jersey at the present 
time and there isn't: any permit from any source 
whatever which can 1nake the manufacture of 
wine or any other liquor in New ,Jersey at the 
present time or in the month of December 1924 ' , 
legal. l it wais absolutely prohibited by law on 
that date, and it is still so. That is the law in 
New ,Jersey and tl1ere isn't any such thing as 

4 0 a permit which makes it legal so to do; and I 
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charge you that as a matter of law, which is 
my solemn obligation to do and which I took 
an oath to do when I heeame judge of this court, 
to tell you the law as I find it and then to have 
you, under my inst.n1ction a:s to what the law is, 
weigh the evidence in every case which may 
come before you and reach your verdict. 

Another matter of law which I must charge 
you is this: That notwithstanding the finding 
of the indictment by the Grand Jury, this de-
fendant, like all defendants, is presumed to be 
innocent, and this presumption of innocence, not 
that the man is innocent, but the presumption 
of innocence, notwithstanding the indictment, re-
mains and continues until the State satisfies you 
from the evidence heyond a reasonable doubt 
of his guilt. I am compelled to charge you fur-
ther, that the bur<le11 of proof is upon the State 
and remains with Urn State, and that burden the 
State must maintain, and that burden is to sat-
isfy you by the evidence of the guilt of the de-
fendant beyond a reasonable doubt before you 
can convict. Now, these are three propositions 
of law which I charge you; and you now come 
to the consideration of the evidence in this case 
under the instructio11 T liave given you as to the 
law which rnust govern you in considering the 
evjdence. 

Now, the point at issue under this indictment 
is, did the defendant posses,s intoxicating liquor 1 
The State has introduced evidence tending to 
show that the liquids offered in evidence were 
found in the house of the defendant at Dover, 
I believe, in this county; and that the liquors 
offered in evidence were taken frorn the home of 
this defendant on Decem1ber 29th, 1924, or what-
ever date the testimony shows. As a matter of 
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defense, as I understand it, but you are not 
bound by my understanding, the defendant would 
have you believe that he would have the right 
and that he had the rigl1t on the 29th day of De-
cember, 1924, to manufacture and keep in his 
possession 200 gallons of wine, or a quantity 
not exceeding 200 gallons of wine. Now, you 
see, ladies and gentlemen, as I have told you, 
the law is quite to the contrary so far as the 
wine is concerned. rl,hat is not a defense. As I 
understand the testimony of the defendant, it 
was an adrnission of nuu1ufacturing certain q na11-
tities of wine in the n1onth of December or No-
ven1ber, 1924, and the denial that he had any 
other or a greater quantity of this manufactured 
wine than what he testified to. As I understand 
his testimony, he admitted the possession of the 
two cases of ·vermouth, offered in evidence. I 
may be mistaken about the testirnony and you 
are not to be in any wise bound by what I tell 
you I understand tlie testimony to show, because 
you are the sole and suprerne judge,s of what 
the testimony is. 1 am ouly giving you in this 
brief narrative form what I recall about the 
testimony and what you will decide frorn all of 
the evidence in the case is this question: Did 
~r did _not the ~lefe11daut possess the intoxicating 
liquor 1n quest10n 1 · 

I am compelled to tell you, ladies and gentle-
men, one more thing; tlrnt so far as this case is 
concerned, notwitlJstanding any label or any 
other mark or question about the liquor o:ffere~1 
in evidence and wl1iclt it is said was taken fron 1 
the defendant's l1ouse, jt is presumed to be of a 
greater alcoholic strength than one-half of one per 
cent.; _tha~ is w.lia t t.lie law says. Now, that pre-
sumption 1s before you and you cannot get away 
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from that unles ,s · you find from evidence intro-
duced before you that. the liquor was less than 
one-half of one per cent. by volume. Now, I don't 
reeall any evidence in the case showing or tend-
ing to show that this liquor or any of it had less 
than that anwunt of alcolwl in it. If there i::.;, 
you will gi vc it sucl1 consideration as to you may 
deem proper, and of course your verdict will be 
based upon all of the evidence iu the case. Now, 
if this evidence does satisfy yon beyond a rea-
sonable douht that this liquor or sorne of it or 
all of it was found 111 the house all(] in the pos-
session of U1e defendant, then your verdict, will 
be guilty, and if you are Hot so satisfied, then 
your verdict will he _ Hot guilty; a11d by reason-
able doubt, ladies and gentlemen, is nrn'allt 11ot a 
mere possi 1ble doubt, been.use everyU1i11g relatiHg 
to human affain, all(l dupe11di11g 011 111oral evi-
dence is open Lo some possible or in1aginary 
doubt. It is that state of U1e ca::.;e wl1icl1 after 
the entire comparison and consideration of all 
the evidence leaves t.lie rni11ds of jurors in that 
condition t.bat they ca1rnot say tl1ey feel an 
abiding convictio11 t.o a moral certainty of the 
truth of Urn cl1argc. '.L1Iie burden of proof is 
on the prosecut.io11; if upon sucl1 proof t.liere be 
reasonable doubt rem a ill i 11g, I.he accu::.;cd is en-
titled to tlie benefit of it hy an acquittal. rl,he 
evidence must estalilislt t.lie trut.11 of the fact 
to a reasonable a,ll(l moral certainty, a certainty 
that convinces an<l directs the understanding and 
satisfies the reason nnd j11dgrnent: of those who 
are bound to act co11scicutiously upon it. rrhis 
we take to he prool' lwyond a reasonable doubt, 
because if Llw Jaw s11011lu go further than this 
and require absolute certainty it would exclude 
circumsta11tial evidence altogether. 
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I have been requested to charge you, ladies 
and gentlemen, on behalf of the defendant, and 
as to those requests: No. 1 is denied other or 
further than I have already charged. No. 2 is 
denied other or further than I have already 
charged. No. 3 is denied other or further than 

10 I have already charged. No. 4 is denied other or 
further than I have already charged. No. 5 is 
denied other or further than I have already 
charged. Swear an officer. 

By a Juror: Is it up to the defense or the 
prosecution to prove the alcoholic contents 1 

The Court: The prosecutor does not have to 
prove the alcoholic contents. '1,he law, as I have 
read it to you, and I will read it again: In any 
proceeding under this act or at the trial of anv 

20 indictment or any violation of this act, th~ 
liquor or liquors mentioned in paragraph (a) 

. of Section 2 sha11 be presumed to be for beverage 
purposes and to contain more than one-half of 
one per cent . of alcohol by volume. That is what 
I tried to tell you. The presumption is that it 
is illegal and the State rests on that. If the 
defendant says it is not, then the defendant must 
-show you. Now, it is for you to say whether the 
defendant did or did not show you the alcoholic 

JO contents; and I so charge you, ladies and gen-
tlemen, that if thait is a defense, the burden of 
proving the alcoholic contents, that being a de-
fense, is put on the defendant. Is there any 
further question 1 Swear an officer. 

( ~rlwreupon the jury retired.) 

40 
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Exceptions-Reqitests to Charge. 

EXCEPTIONS. 

Mr. Belfatto: I take a general exception to 
the entire charge, if your Honor ple _ase. I re-
spectfully take an exception to your Honor's 
charge, especially where your Honor reads Sec-
tion 15 of the State Prohibition Act in parts and lO 
not in total. 

The Court: I will recall them and read the 
entire section if you wish. The exceptions will 
be allowed. It was read this morning by you 
and me both; and youi~ general exception. 

Mr. Belfatto: I also take exception to the 
Court's refusal to charge my requests. 

The Court: The exceptions will be allowed. 
C. WILSON, 

(sEAL) Judge. 20 

REQUESTS TO CHARGE. 

The Court is respectfully' requested to charge 
the jury as follows: 

1. Under the laws of this State a private 
dwelling cannot be searched unless it is used as 

d 30 a store, shop, saloon, restaurant, hotel or boar -
ing house. 

2. The evidence in this case shows that this 
defendant on December 23, 1924, filed with the 
Federal authorities at Newark, N. J., a notice 
of intention to manufacture in his private dwell-
ing and for personal use two hundred gallons 
of wine. 

3. That on December 29, 1924, this defendant 
kept in the cellar of his private dwelling less than 4 0 
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Certificate of Stenographer. 

two hundred gallons of wine which he had the 
right to keep and that on said day the wine was 
taken away by a deputy sheriff of this county. 

4. Under the law a warrant to search the 
defendant dwelling could not be issued unless 
there w:as probable cause supported by an affi-

1 o davit setting forth the facts showing that this 
defendant had violated the law; 

5. If the evidence satisfies you that the de-
fendant had not sold any of said wine before it 
was taken away you should find him not guilty. 

(Signed) G. M. BELFATTO 
' Attorney for Defendant. 

2 O rr HE STATE 

vs. 
:B.,RANK MATTEO, 

Defendant. 

I, GEORGE B. WHEATON, do hereby certify that 
the foregoing typewritten pages is a true and 
correct transcript of the testimony given at the 

3 O trial of the above-named cause tried before the 
Honorable C. Franklin Wilson, Judge of the 
Morris County Court of Quarter Sessions, on 
the 29th day of December, 1925. 

(Signed) GEORGE B. WHEATON. 

40 
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Certificate of Trial Judge. 

CERTIFICATE OF TRIAL JUDGE. 

STATE OF NEW JERSEY' 
CouNTY OF MoRRIS. 

I, C. FRANKLIN WILSON, Presiding Judge of 
Morris County Court of Quarter Sessions and 
the Judge who presided over the aforesaid 10 
cause, certify that the foregoing printed book 
contains the entire record of the proceedings had 
upon the trial of the said cause and the same 
is returned by the plaintiff in error therein with 
the Writ of Errors bringing up the Bill of Ex-
ceptions signed and sealed in this cause. 

Dated, ---
(Signed) C. WILSON, 

Judge, 
Pres. Judge of Morris County 

Court of Quarter Sessions. 

20 

30 

40 
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Notice of Argument. 

NEW JERSEY SUPREME COURT. 

THE STATE OF NEW JERSEY, 
Defendant-in-Error, 

1.iS. 

l O FRANK MATTEO, 
Plaintiff-in-Error. 

Notice of 
.Argument. 

To Albert H. Holland, Esq., Prosecutor of 
Morris County, N. J. 

SrR: 
PLEASE TAKE NOTICE that the defendant's ap-

peal in the above-entitled action will be brought 
on for argument before the Supreme Court, of 

20 the State of New Jersey, at the March term of 
the said court, held at the State House in the 

. City of Trenton, on the fourth day of l\1ay, 19'26, 
at the hour of ten o'clock in the forenoon or as 
soon thereafter as counsel can be heard. 

Dated, Newark, N. J., January 25, 1926. 

Respectfully, 

G. M. BELF ATTO, 

30 Attorney for Plaintiff-in-Error. 

Served February 3, 19~6. 

40 
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Reasons for Reversal. 

NEW JERSEY SUPREME COURT. 

'rHE STATE oF NEw JERSEY, 
Def endant-in-E rro r, 

vs. 

FRANK MATTEO, 
Plain ti ff-in-Error. 

Illegal 
possession of 
liquor. 

In Error . 

Reasons for 
Reversal. 

And now con1es the said Frank Matteo, by G. 
M. Belfatto, his attorney, and says that in the 
record and pro ·ceedings aforesaid, and also in 
the giving of the judgment aforesaid, there _is 
manifest error, and said defendant says that said 
judgment should be reversed and assigns the 
follo,ving reasons or causes. 

1. Because said trial court refused to quash 
the indictment upon the motion of counsel for 
the plaintiff-in-error on the ground that it di~ 
not allege with precision the elements consti-
tuting the crime. 

2. Because said trial court permitted IIarry 
Flanger, a witness on behalf of the S~ate, to he 
asked and answer the following questions: 

''Was your attention directed to selling by 
Frank Matteo 1'' 

"What did Delimpio sayf" 
''Were you given any information by De-

limpio concerning Matteo 1'' 
'' I want to know what the subject was.'' 

3. Because the trial court permitted the fol-
lowing questions to be asked of and answered by 
said Harry Jnanger: 

1. ~" ''Was there any 1quor • 
. t OJ" '' Did you make an 1nven ory. 

10 

20 

30 

40 
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Rea.sons for Reversal. 

4. Because the trial court admitted in evi-
dence a paper alleged to be a search warrant 
without being identified as such. 

5. Because the trial court permitted the State 
to show that the $75 which Harry l"i1langer, 
Deputy Sheriff, demanded of Desanti, a witness 
for the defendant, as a consideration for not 
raiding the place was bribe or graft. 

6. Because the trial court would not permit 
the following questions to be asked of and an-
swered by said Harry Flanger on the cross ex-
amination: 

'' Did you see any liquor in possession of 
any person before you made the raid which 
had been sold by this defendant 1" 

7. Because the trial co~ut refused to permit 
20 the proof of a notice of intention filed · by the 

defendant with the ],ederal authorities at New-
ark to the effect that lie would manufacture 200 
gallons of wine for personal use. 

30 

40 

8. Because the trial court refused to pern1it 
the following questions to be asked of and an-
swered by the defendant: 

'' Did you get any permission to make the 
wine 0?'' 

'' Befor~ makin.g the wine did you see any 
person with reference to your rights to 
make itf '' 

'' I show you a notice of intention to manu-
facture 200 gallons of · wine and ask you 
whether you filed tl1is notice with the Fed-
eral authorities at Newark 1'' 

9. Because the trial court refused to permit 
the defendant to show tl1at no inventory was 
served upon him. 

I • 
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Reasons for Reversal. 

10. Because the trial court refused to allow 
the following question Lo be asked of and an-
swered by the def end an L's wife: 

"Do you know whether your husbapd ob-
tained a permit to make the wine 1'' 

11. Because the Con rt said: '' ~rhere waH no 
duty on the part of Urn raiding officers to give 
the defendant an inventory.'' 

12. Because the trial court refused to direct 
a verdict of acquittal on motion for plaintiff-in-
error on the ground tliat the State liad failed to 
make a prirna f acie case and that there was noth-
ing for the jury to decide, the wine having been 
kept in the defendant's private dwelling and 
that the alleged search warrant was issued with-
out probable cause. 

13. Because the pro:::;ecutor in su1nn1rng 11p 

said to the jury : 
'' There is no such thing as a Federal 

statute permitting the violatio~ ~f the N eyv 
Jersey law and t.l1at all cases s1m1lar to tlus 
have been affirrned by the Supreme Court 
and Court of Errors. The defendant had no 
right to keep liquor in his house." 

14. Because the trial court charged the jury 
as follows: 

'' I am somewhat. astonished at this late 
date for anybody to argue that ther~ is a 
right in New Jersey at the present time to 
manufacture or rnake two hundred gallons 
of wine or any other quantity. There is_ no 
right, no law and no privilege for so doing. 
There isn't any permit from any source 
whatever which can make the manufacture 
of wine or any other · liquor in New Jersey 
at the present time legal. There isn't any 
such thing as a perrnit which makes it _le&'al 
so to do. The point a.t issue under th1s in-

10 

20 

30 
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Rea.sons for Reversal. 

dictment is '' Did the defendant possess in-
toxicating liquor 1'' 

15. Because in charging the jury the trial 
court read a part of Section 15 of the State Pro-
hibition Act, but failed to read two provisos 
therein, viz : 

''No search warrant shall issue to search 
any private dwelling occupied as such unless 
it is being used for or in connection with the 
unlawful sale of liquor or unless it is in part 
used for some business purpose, as a store, 
shop, saloon, restaurant, hotel or board-
ing house; and provided further, that no 
search warrant to search any private dwell-
ing shall issue unless the person making the 
allegation shall upon oath aver that he has 
personal knowledge that such private dwell-
ing is being used for or in connection with 
the unlawful sale of liquor.'' 

16. Because the trial court refused to charge 
. the jury the following requests: 

1. Under the laws of this State a private 
dwelling cannot be searched unless it is used as 
a store, shop, saloon, restaurant, hotel, or board-
ing house. 

2. The evidence in this case shows that this 
defendant on December 3, 1924, filed with the 

3o Federal authorities at Newark, N. J., a notice 
of intention to manufacture in his private dwell-
ing and for p.ersonal use 200 gallons of wine. 

3. That on December 29, 1924, this defendant 
kept in the cellar of his private dwelling less 
than 200 gallons of wine, which he had the rigl1 t, 
to keep, and that on said day the wine was takeu 
away by a deputy sheriff of this county. 

4. Under the law a warrant to search the de--
·4 o fendant dwelling could not be issued unless there 
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Reasons for Reversal. 

was probable cause supported by an affidavit set-
ting forth the facts showing that this defendant 
had violated the law. · 

5. If the evidence satisfies you that the de-
fendant had not sold any of said wine before it. 
was taken away, you should find him not guilty. 

17. Because the said . judgment is contrary to 
law and the weight of evidence. 

I 
G. M. BELFATrro, 

Attorney for Plaintiff-in-Error. 

Served notice of argument, February 3, 1926. 

10 

20 
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J oinder in Error. 

NEW JERSEY SUPREME COURT. 

THE STATE OF NEW JERSEY, 

Def endant- .in-E rror, 

vs. 
lO FRANK M . AT'l'EO, 

In Error. 

Joinder-in-
Error. 

Plaintiff-in-Error. 

And thereupon, afterwards, the said State of 
New Jersey, by Albert H. Holland, Prosecutor 
of the Pleas of the County of Morris, comes into 
Court and says that there is no error either in 
the record and proceedings aforesaid or in 
giving the judgment aforesaid, and pr~ys that 

2 0 the Court may proceed to examine as well the 
record and proceedings afore said, as also the 
~everal causes before assigned for error, and the 

· Judgment aforesaid, in manner aforesaid given, 
may in all things be affirmed. 

30 

40 . 

Dated, Feb. 3, 1926. 

(Signed) ALBERT H. HOLLAND, 
Prosecutor of the Pleas of Morris County. 

87 
Opin.ion of Supreme Court. 

OPINION OF SUPREME COURT. 
Filed May 20, 1926. 

NEW JERSEY SUPREME COURT. 

THE STATE, 

vs. 

No. 7 May Term, 1926 . . 

FRANK MATTEO. 

Error to Morris Quarter Sessions. 
Argued before Gummere, Chief Justice, and 

Justices Trenchard and Minturn. 

For plaintiff-in-error, G. M. Belfatto. 
For the State, Albert H. Holland, Prosecutor 

of the Pleas. 

Per Curiam. 
The plaintiff was indicted for a violation of the 

Hobart Act. The trial on the indictment re-
sulted in his conviction, and he now seeks to 
have that conviction reversed for alleged errors 
occurring during the trial. 

The first contention is that the conviction ought 
to 1be set aside because the indictment was de-
fective in that it did not recite in full certain 
facts required by the provisions of the I-Iobart 
Act which were ma teria:l to the charge inade 
against the defendant. A reading of the indict-
ment shows that it charged the offense alleged in 
the words of the statute, and this is ordinarily 
considered sufficient. But, even if it was other-
wise, this Court would not be justified in re-
versing the judgment under review upon thjs 
ground. The case comes before us under the 

10 
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136th section of the Criminal Procedure Act and 
' that section provides that, where a defendant has 

asked for and received the benefit of the statute 
' "No judgment given upon any indictment shall be 

reversed for any imperfection, omission, defect 
in or lack of form'' of such pleading, '' except 

IO such as shall or may have prejudiced the defend-
ant in maintaining his defense upon the merits.'' 
It is perfectly clear that the defect in the indict-
ment, if it exists, did not operate to the prejudice 
of the defendant in maintaining his defense on 
the merits. 

The other grounds upon which we are asked to 
reverse are most of them directed to the rulings 

' of the Court in the admission or exclusion of evi-
dence and to alleged errors in the charge to the 

20 jury. We find no error in the rulings referred 
to by counsel in his argument or in the excerpts 

-from the charge to which he calls our attention. 
But, even, if we had reached a contrary con-
clusion, we wou1d not be justified in reversing this 
judgment, for the 136th section of the statute 
already referred to prohibits the reversal of 
judgment in a criminal case, '' for any error ex-
cept such as shall or may have prejudiced the 
defendant in maintaining his defense upon the 

3 O merits,'' and the rulings and instructions ·com-
plained of could not have produced such pre-
judice. 

Lastly, it is contended that the Prosecutor of 
the Pleas in summing up made remarks to the 
jury which were injurious to the defendant. 
Naturally, most of them would have this effect. 
The only question in a given case is ,:vhether 
such summing up or such remarks were without 
any justification under the evidence, and there is 

40 no suggestion that this ·was the fact in the case 
now before us. 

The judgment under review will be affirmed. 

. ' 
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Rule of Affirrnance and :Rernittitur. 

RULE OF AFFIRMANCE AND REMITTITUR. 

NEW JERSEY SUPREME COURT. 

STATE OF NEW JERSEY, 

Defendant-in-Error, 

vs. 
FRANK lVlATTEO ' Plaintiff-in-Error. 

On Error. 

Rule of 
Affirmance 
and Re1nit-
titiir. 

This cause having been submitted at the May 
Term, 1926, of this Court by Albert H. Holland, 
Esq., attorney for the defendant-in-error, and 
G. M. Belfatto, Esq., attorney for the plaintiff-
in-error, and the Court having considered the 
same and finding no error in the record and pro-
ceedings in the l\!Iorris County Court of Quarter 
Sessions. 

It is thereupon ordered and adjudged that the 
judgment of the said Morris County Court of 
Quarter Sessions removed by the Writ of Error 
in this cause, be affirmed with costs, and that the 
record be remitted to the said Morris County 
Court of Quarter Sessions to be proceeded with 
in accordance with this judgment and the prac-
tice of said Court. 

Entered November 22, 1926. 

On motion of 

ALBERT H. HOLLAND, 

Attorney for Defendant-in-Error. 
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TVrit of Error. 

WRIT OF ERROR TO SUPREME CO.URT. 

COURT OF ERRORS AND APPEALS OF 
NEW JERSEY. 

10 THE STATE OF NEW JERSEY, 

vs. 
FRANK MATTEO, 

NEW JERSEY, ss. 

Illegal 
Possession 
of Liqitor. 

Writ of 
Error. 

The State of New Jersey to the 
Chief Justice and other Justices of 

(L. s.) our Supreme Court of Judicature. 
GREETING: 

2 0 For as much as in the record and 
proceedings and also in the giving of judgment 

· in a certain indictment against Frank Matteo, 
late of the City of Dover, County of Morris and 
State aforesaid for illegal possession of intoxicat-
ing liquor for beverage purpose, manifest error 
hath intervened to the great damage of the said 
Frank Matteo as it it is said, we being ·willing 
that the error if any there be should in due 
manner be correc,ted and full and speedy justice 

30 done to said Fr -;rtk Matteo in this behalf do 
command you that if judgment be thereupon 
given and affirmed then you distinctly and openly 
send under your seal, the record and proceed-
ings aforesaid with all things touching the same 
to our Justices of our Court of Errors and Ap-
peal in the last resort in all ca uses at Trenton 
on the 15th day of June, 1927, together with this 
writ and proceedings aforesaid being inspected, 
we may cause to be further done thereupon for 

40 correcting that error, what of right and accord-

91 
Writ of Error. 

ing to law and custom of the State of New Jersey 
ought to be done. 

Witness, our Chancellor and President Judge 
of our said Court of Errors and Appeal at Tren-
ton aforesaid the 26th day of May, 1927. 

JOSEPH F. S. FITZPATRICK, 
Clerk. 

G. M. BELFATTO, 

Attorney. 

10 
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Assignrnent of Errors. 

ASSIGNMENT OF ERRORS. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

STATE OF NEW JERSEY 
' 

Defendant-in-Error, 

vs. 
FRANK MATTEO, 

P la inti ff-in-Error. 

In Error. 

Assignment 
of Errors. 

And now on this day the plaintiff-in-error as-
signs the following causes of error. 

Because the Supreme Court gave judgment 
20 affirming the conviction of the plaintiff-in-error, 

and of the judgment thereon, when it should 
· have reversed the · judgment of the Quarter Ses-
sions of the County of Morris, and set aside the 
conviction. 

G. M. BELFATTO, 
Attorney for and of Counsel 

with Plaintiff-in-Error. 

Service of the within assignment of errors is 
30 <hereby ackno, ;vledged this 26th day of Aug., 1927. 

40 

ALBERT H. HOLLAND, 
Prosecutor of the Pleas. 

THE S'IATE OF NE,v JERSEY, 

Defendant -in-Error, 

vs. 
FRANK MATT 'E.O, 

Plain tiff-in-Error. 
---------- ---

On Writ of Error. 
Brief of Defendant-j in-};rror. 

The following brief was submitted to the New 
Jersey Supreme Court at the May Term of Court, 
1926, and is herewith submitted to the Court of 
Errors and Appeals. 

I 
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New 31:ers:ey ~uprrmr Qlnurt. 

THE S'I'AT 'JD OF NEW JERSEY, 

Defendant -in -Error, 

vs. 

FRANK MATTEO, 
Plaintiff-in-Error. 

ALBERT H. HOLLAND, 

Prosecutor of the Pleas, 

On Writ of Error. 

Brief of Defendant-
in-Error. 

Attorney for Defendant -in-Error. 

Facts. 

The Plaintiff-in-Error, Frank Matteo, was in-
dicted at the May, 1925, Term of the Grand Jury 
of Morris County on an indictment charging him 
with the illegal possession of intoxicating liquor 
containing one-half of one per centum or more of 
alcohol by volume used or to be used for beverage 
purposes, in the Town of Dover, County . of Morris, 
on the 29th day of December, 1924. 

The facts are that on December 29th, 1924, cer-
tain officers engaged in the business of investigating 
the violations of the Prohibition Enforcement Act 
in Morris County, after obtaining a search warrant 
for search of the premises of the Plaintiff -in-Error, 
made a raid upon the said premises and there seized 
two cases of Vermouth and a quantity of wine in 
barrels. 

At the trial in the quarter sessions the defend-
ant was found guilty and sentenced to pay a fine of 
Five Hundred ( $500.) Dollars and costs. 
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ARGUMENT. 

POINT I. 

The indictment was not illegal or . de-
fective. 

The indictment charges that :-Frank Matteo, 
late of the Town of Dover, in the said County of 
Morris, on the twenty-ninth day of December, in 
the year of our Lord One Thousand Nine Hundred 
and Twenty-four and from thence hitherto, with 
force and arms, at the Town aforesaid, in the 
County aforesaid, and within the jurisdiction of 
this Court, did possess intoxicating liquor contain-
ing one-half of one per centum or more of alcohol 
by volume, used or to be used for beverage p'ur-
poses, said act of possessing intoxicating liquor con-
tainin~ one-half of one per centum or more of 
alco ,hol by volume, used or to be used for beverage 
purposes being then and there prohibited and un-
lawful, contrary to the form of the Statute in surh 
case made and provided, and against the peace of 
this State, and government and dignity of the same. 

An Indictment for a statutory offense is suffi-
cient where the offense is charged in language sub-
stantially identical with that of the statute or 
stronger in meaning. 

State vs. Ca,po·rale) 85 N. J. L. 495. 

In charging a statutory offense it is sufficient to 
lay the charge in the words of the act, without a 
statement of facts bringing the accused within its 
operation. 

Sta.te vs. Brand) 77 N. J. L. 486, which is 
' also cited favorably in the case of the 

State vs. Mandeville) 89 N. J. L. 228. 

5 

An indictment for a statutory crime is sufficient 
if the offense be charged in the language of the 
s:tatute. 

St .a.te vs. Morris) 98 N. J. L. 621. 

In the Soloman case, 97 N. J. L. 252, cited by 
the plaintiff -in-error the reason for reversal in that 
case was; that one of the elements of the offense 
( that the liquor was to be used for a beverage) 
was not included in the indictment. 

Section 18 of the Hobart Act applies only to 
the search warrant and not to the indictment. 

vVhile it may be that in some instances the Ho-
bart Act may conflict with the National Prohibi-
tion Act, the State contends that this makes no dif-
ference. It 1nakes no difference inasmuch as the 
provisions of the National Prohibition Act in no 
way limit the Hobart Act. 

POINT II. 

Plaintiff -in-Error complains that various ques-
tions were permitted by the Trial Court. ( 1) 
"vVas your attention directed to the selling by 
Frank Matteo?" This question was objected to 
and was not ans;wered, so could not be prejudicial 
to Plaintiff -in-Error. ( 2) "What did Delimpio 
say?" Printed Case, page 14, line 38. This ques-
tion was objected to and the witness was told by 
the court that he was not to tell the conversation. 
Printed Gase page 15, lines 1 and 2. (3) "Were ' . . you given any information by Delimp10 concerning 
Matteo?" This is not hearsay becaus :e the answer 
does not state the conversation with Delimpio. 
Even, taking for granted, for the sake of argu-
ment that this was hearsay, the answer in no way 
prejudiced the defendant. ( 4) "Was the:e any 
liquor found?" Printed Case, page 27, hne 28. 
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I do not find that this question was objected to. 
( 5) "Did you make an Inventory?" Printed Case 
page 27, line 29. There was no objection mad~ 
to this question until after the answer was made. 

C~un~el ~annot take the chance of testimony 
1nalnng in Ins favor and if it happens to be adverse 
then interpose an objection. ' 

State vs. Fiore) 93 N. J. L. 362. 

vVhere accused did not object to questions call-
ing for improper evidence, but waited until they 
were answered, the refusal of his motion to strike 
out was not error. 

Sta ,te vs. Pisa ,nello) 88 N. J. L. 262. 
Sta -te vs. Mtirph.y) 87 N. J. L. 515. 

( 6 ! "Is this the sea.rch warrant that you had?" 
~ri~ted Case, page 34, line 39. There was no ob-
Jection to this question in the trial. 

POINT III. 

Plaintiff-in-Error complains of the Court's re-
fusal to ~dmit _the follm.ving question: "Did you 
see any liquor in possess.ion of any perBon before 
you made the raid?" Printed Case page 23 Ii es. 
35 and 36. ' ' n 

This certainly is immaterial and it would not 
mak~ any difference whether witness had or not. 
The que~tion at issue in this case was whether or 
not the liquor was 1 in defendant's' possession on De-
cen1ber 29th, 1924, illegally. Defendant-in-Error 
can conceive no theory of law by which this could 
be material. 

Plaintiff-in-Error also complains of the Court's 
ref~sal t~ admit in evidence, a certain alleged 
notice of intention said to have been given by de-
fendant to the Federal authorities, that he wanted 
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to manufacture about two hundred gallons of grape 
juice for ;home consumption. Printed Case, page 
43, lines 39 and 40 ; page 44, lines 1 and 2. 

This certainly could not be admissible in this 
case. This indictment is being tried, of course, 
under the Hobart Act and not under the National 
Prohibition Act and it is therefore irrelevant and 
immaterial. 

POINT IV. 

A verdict of acquittal could not have been di-
rected in this case on the grounds mentioned by 
Plaintiff-in-Error, namely, ( 1) the indictment was 
defective, (2) No proof of probable cause justifying 
the seizure, ( 3) No proof of unlawful pos,session, 
( 4) No proof of any violation of the act because 
where there was any testimony supporting: the 
charge made in the indictment, the question of the 
defendant's guilt or innocence was for the deter-
1nination of the jury and not for the Court, and 
it was proper to deny a motion to dir'ect a verdict 
for the def end ant. 

Sta .te vs. Morehouse) 97 N. J. L. 285. 
State vs. King) 4 N. J. Misc. 218. 

POINT V. 

Plaintiff-in-Error complains that certain remarks 
· in the summation of the Prosecutor, namely: 
"That there is no Federal Statute permitting the 
violation of the New Jersey Law," were prejudi-
cial to the rights of the defendant. These remarks 
being true in law and in fact could not be in any 
way prejudicial. 
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POINT VI. 

Plaintiff-in-Error complains that a certain re-
quest to charge, namely, the requirements of the 
two provisos of section 15 of the Hobart Act were 
denied by the Court. These provisos go only to the 
obtaining of the search warrant and not to the com-
mission of the crime. 

The portion of the act charged by the Trial 
Judge covered the commission of the crime suf-
ficiently to apprise the jury of the crime charged 
in the indictment. 

A Trial Ju,dge is not required to charge request ,s 
of counsel in preference to language of his own 
correctly conveying the same points. 

Sta ,te vs. Rombolo) 91 N. J. L. 560. 

The State contends that there is no reversible 
error and that the conviction should be affirmed. 

Respectfully submitted, 

ALBERT H. HOLLAND 
' Prosecutor of the Pleas 

County of Morris. ' 
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The following is a copy of the Supre1ne 
Court opinion rendered by the Supre1ne 
Court during the May Ter1n, 1926. 

Filed May 20, 1926. 

NEW JERSEY SUPREME COURT. 

No. 7 May Term, 1926. 

THE STATE, 

vs. 

FRANK MATTEO. 

Error to lVlorris Quarter Sessions. 
Argued before Gumm ere, Chief Justice, and 

Justices Trenchard and Minturn. 

For plaintiff -in -error, G. M. Belfatto. 
For the State, Albert H. I-Iolland, Prosecutor 

of the Pleas. 

Per Curiam. 

The plaintiff was indicted for a violation of the 
Hobart Act. The trial on the indictment resulted 
in his conviction, and he now seeks to have that 
conviction reversed for alleged errors occurring 
during the trial. 

The first contention is that the conviction ought 
to be set aside because the indictment was defective 
in that it did not recite in full certain facts re-
quired by the provisions of the I-Iobart Act which 
were material to the charge made against the de-
fendant. A reading of the indictment shows that 
it charged the offense alleged in the words of the 
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statute, and this is ordinarily considered sufficient. 
But, even if it was otherwise, this Court would not 
be justified in reversing the judgment under review 
upon this ground. The case comes before us under 
the 136th section of the Criminal Procedure Act, 
and that section provides that, where a defendant 
has asked for and received the benefit of the statute, 
"No judgment given upon any indictment shall be 
reversed for any imperfection, omission, defect in 
or lack of form" of such pleading, "except such as 
shall or may have prejudiced the defendant in 111ain-
taining his defense upon the merits." It is per-
fectly clear that the defect in the indictment, if it 
exists, did not operate to the prejudice of the de-
fendant in maintaining his defense on the merits. 

The other grounds upon which we are asked to 
reverse are most of them directed to the rulings of 
the Court in the admission or exclusion of evidence 
and to alleged errors in the charge to the jury. ,v e 
find no error in the rulings referred to by counsel 
in his argument or in the excerpts from the charge 
to which he calls our attention. But even if we 
had reached a contrary conclusion, we would not be 
justified in reversing this judgment, for the 136th 
section of the statute already referred to prohibits 
the reversal of judgment in a criminal case, "for 
any error except such as shall or may have preju-
diced the defendant in maintaining his defense upon 
the 111erits," and the rulings and instructions con1-
plained of could not have produced such prejudice. 

Lastly, it is contended that the Prosecutor of the 
Pleas in summing up made remarks to the jury 
which were injurious to the defendant. Naturally, 
n1ost of them would have this effect. The only 
question in a given case is whether such summing 
up or such remarks were without any justification 
under the evidence, and there is no suggestion that 
this was the fact in the case now before us. 

The judgment under review will be affirmed. 
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It is the ref ore respectfully contended 
in view of the foregoing, that the convic-
tion should be affirmed, and the writ dis-
missed. 

T6328 

Respectfully submitted, 

ALBERT H. HOLLAND, 
Prosecutor of the Pleas, 

for the County of Morris. 
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THE STATE 0.F NEW JERSEY, 

vs. 
FRANK MATTEO. 

Illegal 
Possession 
of Liquor. 

DEFENDANT'S BRIEF. 

On December 3, 1924, the defendant living at 
Dover, N. J., notified the Collector of Internal 
Revenue that he intended to produce about 200 
gallons of fruit juice for home consumption. He 
made and kept in the cellar of his dwelling about 
87 gallons of grape juice. On the 29th of said 
month a deputy sheriff of the County of Morris 
with force entered the defendant's house and 
carried them away. 

In the May term 1925, the defendant was in-
dicted for illegal possession of liquor and on De-
cember 29th, of said year, was tried and con-
victed in the Court of Oyer and Terminer of said 
county and sentenced to pay $500 and costs. 

Now he appeals from said conviction and as -
signs the following reasons for reversal. 

LAW. 

1. The indictment defective and illegal. 

The indictment reads : 

Frank Matteo late of the Town of Dover in 
said county of Morris on the 29th day of De-
cember, in the year of Our Lord One Thousand 
Nine Hundred and Twenty Five and from thence 
hitherto with force and arms at the Town afore-
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said in the county aforesaid and within the juris-
diction of this court, did possess intoxicating 
Jiquor containing one half of one per centum or 
more of alcohol by volume used or to be used for 
beverage purposes being then and there pro-
hibited and unlawful contrary to the form of the 
statute in such case made and provided and 
against the peace of this state of government and 
dignity of the same. 

Section 15 Laws 19-22 p. 615 known as the Pro-
hibition Enforcement Act makes it unlawful to 
keep, occupy, or maintain, a room, house build-
ing, vehicle, etc; where liquor is manuf ;ctured, 
sold, kept, transported etc; but it provides that 
no warrant shall issue to search any private 
dwellin~ occupied as such, unless it is being used 
for or in connection with the unlawful sale of 
liquor or unless it is in part used for some busi-
ness purpose as a store, shop, saloon, restaurant, 
hotel, or boarding house. 

The indictment does not state which section 
of the act was violated; and how it was violated 
nor the place where the liquor was kept. 

In the case State v. Soloman, 97 L. 252, it was 
held that an indictment should set forth such 
facts_ and -circumstances which are necessary in-
gredients for the offense. 

There is no evidence in the case that the in-
dictment was found as the result of an affidavit 
duly filed showing probable cause and a search 
warrant ·issued as required by section 18 Laws 
1922, p. 620 ( 96 L. 382). ' 

. Section 15 of said act is an exact copy of sec-
tion 25 of the Volstead Act, which also provides 
that: ''No search warrant shall issue to ,search 
any private dwelling occupied as such unless it is 
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being used for or in connection with the unlaw-
ful sale of liquor or unless it is in part used for 
some business purposes as a store, shop, etc.'' 
(Blakemore on Prohibition 386.) 

Section 29 of the Volstead Act in addition to 
permitting possession of wine for domestic con-
sumption, it also provides that the penalties 
against the manufacturing of liquor without a 
permit do not apply in cases of manufacturing 
non-intoxicating cider, or fruit juice for home 
consumption (Blakemore on Prohibition, p. 179). 

Section 128 of said act also provides that home 
brewing so-called is entirely beyond the inter-
ference of the prohibition law (Blakemore on 
Prohibition, p. 466). 

The State contends that under section 2 of the 
Prohibition Enforcement Act, wine is presumed 
to contain more than half of one per cent. of 
alcohol; but such a presumption should not apply 
to cases where grape juice is manufactured and 
kept in a private dwelling for home consumption 
called wine during or after fermentation. To 
hold otherwise it would be in conflict with the 
provision of said Sect. 29 of the Volstead Act. 

The Court admitted illegal evidence. 

The court permitted the State to ask the deputy 
sheriff ·who made the raid the following ques-
tions: 

"Was your attention directed to the sell-
ing by Frank Matteo 1'' ( the defendant.) 

'' What did Delimpio say 1 '' 
"Were you given any information by Del-

impio concerning Matteo 1" (p. 14, 11. 30-40.) 
''Was there any liquor found 1'' 
"Did you make an inventory 1" ( p. 15, I. 

20.) p. 16, 11. 30-40.) 
'' Is this the search warrant that you 

had 1 '' ( p. 34, 11. 30-40.) 
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The first three questions were hearsay, the 
fourth, fifth and sixth leading and irreievant, 
there being no proof that an affidavit showing 
probable cause had been made and filed and 
a search warrant issued as required by Sect. 18, 
Laws 1922, p. 615. 

A question tending to prove that the deputy , 
sheriff made an inventory of the liquor found 
was admitted, although there was no proof that a 
copy of said inventory was served upon the de-
fendant as required by Sect. 24 of the State Act 
(p. 27, 11. 1-30). 

On behalf of the defendant it was testified that 
the deputy sheriff demanded $75 of the defend-
ant, in consideration of not raiding the place. 
The prosecutor was permitted by the Court to 
ask questions tending to show that said money 
if paid would be graft. 

The Court excluded legal evidence. 

Questions tending to show that the defendant 
sold liquor were admitted, viz: "Was your at-
tention directed to selling by F. Matteo 1" ( the 
defendant?) (p. 14, 11. 20-40). The following 
question tending to disprove sale was denied, viz: 
'' Did you see any liquor in possession of any 
person before you made the raid 1 '' 

The Court also refused to admit in evidence 
the notice of intention given by the defendant to 
the Federal Authorities to the effect that he 
wanted to manufacture about 200 gallons of 
grape JUICe for home consumption ( p. 42, 11. 
10-20). 
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A verdict of acquittal should have been di-
rected. 

At the close of the whole case the defenda .nt's 
attorney moved for a direction of verdict of ac-
quittal on the following grounds. 

1. The indictment was defective. , 
2. No proof of probable cause justifying 

the seizure. 
3. No proof of unlawful possession. 
4. No proof of any violation of the act. 

Remarks of the prosecutor injurious to the de-
fense. 

In summing up to the jury the prosecutor said, 
'' There is no Federal Statute permitting the vio-
lation of the New Jersey Law. All cases similar 
to this have been affirmed by the Supreme Court 
or Court of Errors.'' 

Such remarks influenced the jury's mind 
against the defendant (p. 70, 1. 10). 

Charge by Court contrary to law and evidence. 

The trial jud o-e read to the jury only parts 
of several seetio~s of the State Prohibition En-
forcement Act. I-Ie failed to state, or read to 
them the two provisos of Sect. 15 of said Act 
which were most important to the defense. 

The trial judge said to the jury, '' I am some-
what astonished at this late date for anybody 
to argue that there is a right in New Jersey to 
manufacture 200 gallons of wine or any other 
quantity. There is no right and no law and no 
privilege for so doing (p. 72, 11. 20-30). There is 
not any permit from any source that can make 
n1anufacture of wine legal. If this liquor or some 
of it was found in the house ai1d in the posses-
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sion of the defendant then your verdict will be 
guilty (p. 76, 11. 10-20). 

A request to charge . containing the require-
ments of the two provisos of Sect. 15 of the 
State Act was denied. 

By such a charge and the refusal by the trial 
judge to charge as requested the jury had no 
alternative but to find the defendant guilty. 

Respectfully submitted, 

G. M. BELFATTO, 
Attorney for Appellant. 




