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NEW JERSEY. 

TuE SussEx OouNTY Mui·uAL fasuR-

ANCE COMPANY, 

Plaintiffs in Error, 

and 
EBENEZER B. w OODRUFF, 

Defendant in Error. 

In Error to the 
Supreme Court. 

DAVID THOMPSON, 

Atty. for Plffs. in Error. 

E. W. W HELPLY, 

Atty. for Deft. in Error. 

This was an action of covenant upon a lost policy of in-
s:urance. The cause was tried at the Morris Circuit, at the 2 
Term of October, 1855, and a verdict rendered for the 
plaintiff for $2163 33. Final judgment was entered on 
that verdict, at the Term of February of the Supreme 
Court. The writ of error was returnable March Term, 
1856. 

The declaration of the plaintiffs is as follows :-
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NEW JERSEY SUPREME COURT, 

OF THE TERM OF JUNE, IN THE YEAR EIGHTEEN HUNDRED 
AND FIFTY-FOUR. 

Morris County, ss.: 
The Sussex County Mutual Insurance Company were 

summoned to answer unto Ebenezer B. Woodruff, in a plea 
of covenant broken, and thereupon the said plaintiff, by 
Edward vV. Whelply, his attorney, complains, for that 
whereas the said defendants heretofore, to wit, on the ninth 
day of March, in the year eighteen hundred and fifty-four, 
at Newton, to ·wit, at Morristown, in the said county of 

4 Morris, a certain deed, poll or policy of insurance, then 
and there made and executed, and sealed with the seal of 
the said defendants, and signed by one John H. Ha11, as 
president of said company, and attested by one Whitfield 
S. Johnson, as secretary of said company, by the name and 
description of ·vr. T. Johnson, secretary, and delivered the 
same to said plaintiff, and which said deed, poll, or policy 
of insurance, bears date on the year and day aforesaid, and 
the said plaintiff cannot now bring here into court, be-

5 cause the same has been since the execution and delivery 
thereof by said defendant's lost, and the same is not now 
in tl1e possession of said plaintiff, and cannot be found to 
be produced. Which said deed, po11, or policy of insur-
ance, witnes seth that the said Sussex County Mutual Insur-
ance Company, in consideration o{ deposit note, No. 
2513, for one hundred and eighty dollars, to them paid by 
the insured thereinafter named, the receipt whereof was 
thereby acknowledged, did insure Ebel'ezer B. Woodruff 
(the plaintiff) against loss or damage by fire, to the amount 

6 of two thousand dollars, on his woolen manufactory and 
machinery therein, in Branchville, according to survey No. 
2513, on file in the office of said company. 

And the said defendants did in and by said policy of in-
surance, promise and agree to make good unto the said 
plaintiff, his executors, administrators and assigns, all such 
loss or damage not exceeding in amount the sum insured 
as should happen by fire, to the property above specified, 
during five years, to wit, from the ninth day of March, 
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one thousand eight hundred and fifty-four, (at 12 o'clockp, 7 
noon,) unto the ninth day of Jh_arch, one thousand eight 
hundred and fifty-nine, (at 12 o'clock noon,) the said loss 
or damage to be estimated according to the true and actual 
cash value of said property at the time the same should 
happen, and to be paid within sixty days after due notice 
and proof thereof made by the insured, in conformity to 
the condition annexed to said policy. Provided always, 
and it was declared by said policy, that the said defend-
ants should not be liable to make good any loss or damage 
by fire which might happen or take place by means of any 
invasion, insurrection, riot, or civil commotion, or of any 8 
military or usurped power. 

And it was thereby further declared, that in case the 
plaintiff should have anyother insurance against loss by 
fire upon the property by said policy insured not notified 
to said defendants, and mentioned in or endorsed upon said 
policy, then the said policy of insurance should be void 
and of no effect. And if the plaintiff should thereafter 
make any other insurance on the same property, and should 
not with all reasonable diligence give netice thereof to 
said defendants, and have the same endorsed on the said 9 
policy, or otherwise acknowledged by them in writing, the 
said policy should cease and be of no further effect. 

And in case of any other insurance upon the said pro-
perty by said po1icy insured, whether prior or subsequent 
to the date of said policy, the said plaintiff should not, in 
case of loss or damage,· be entitled to demand or recover 
on said policy any greater proportion of the loss and da-
mage sustained, than the amount by said policy insured 
should bear to the whole amount insured on said property. 

And it was further by said policy declared, to be the 10 
true intent and meaning of the parties thereto, that in case 
the above mentioned building shonld, at any time after 
making, and during the time said policy should otherwise 
continue in force, be appropriated, applied, or used, to or 
for the pmpose of carrying on or exercising therein any 
trade, business or vocation, denominated hazardous, or spe· 
cified in the memorandum of special hazards, in the propos-
als annexed to said policy, or for the purpotle of either 
keeping or storing therein any of the articles, goods or mer-
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ll o· andise, in the same proposals denominated hazardous, ·or 
ineludcd in the memorandum of special rates, except as 
in said policy especiaUy provided for, or thereafter agreed 
by said defendants in. writing, to be added to or endorsed 
on said policy then and from thenceforth, so long as the 
same should be so appropriated, applied or used, the said 
policy should cease and be of no force or effect. 

And it was further declared that the said insurance was 
not intended to apply to or cover any books of account, 
written securities, deeds or other evidences of title to lands 
nor to bonds, bills, notes, or other evidences of debt, no,r 

12 to money or bullion, and that the said policy was made and 
accepted in reference to the survey above mentioned, and 
the conditions annexed to said policy which were to be 
used and resorted to in order to explain the rights and ob-
ligations of the parties to said policy in all cases not therein 
otherwise specified, provided for, and subject to the by-laws 
and regulations of the company made from time to time. 

And the said plaintiff in fact says, that the proposals and 
conditions annexed to said policy of insurance, among other 
things provided that bakeries, breweries, book~binderies, 

13 cotton and woolen manufactories, book mills, coal houses, 
&c., might be insured at special rates of premium, and are 
caUed special hazards, and that the board of directors 
should have power to judge of the rate of hazards, as they 
might deem expedient. 

That the said company would be liable for losses on ·pro-
perty burned by lightning, but not for any loss or damage 
by fire happening by means of any invasion, insurrection, 
riot or civil commotion, or of any militmy or usm·ped 
power; and that books of account, written securities or 

14 other evidences of debt, title deeds, writing, money or bul-
lion, were not deemed objects of insurance. 

And that said company reserved the right, in all cases of 
loss or damage by fire, to repair or rebuild, and goods held 
in trust or commission, were to be declared and insured as 
such, otherwise the policy would not cover the properly; 
and jewels, plates, medals, painting, statuary, sculpture 
and curiosities, were not deemed to be included in. any 
insurance, unless specified in the policy ; and that applica-
tions for insurance must be in writing, and specify the con-

' ,: \ 



struction and materials of the-building to be 1insu,rea, con- 15 
ta:ining the property to be insured, by -whom. ,occupied,, 
whether as :a private ,dwelling, or .how otherwise, its.-situa, 
tion with reference to contiguous buildings, and1their.,con-; 
struction and matei:ials, whether any .manufactory ,:v.as.-car-• 
ried on within or about it, and in case, of 'goods or rnerchan-· 
dise, whether or not they were of the d@scription denomin-
ated ;hazardous. 

Alnd if an,y ,person insuring any buildings or:g.oods,, 
should. describe .the same otherwise than as they -really, 
were, so that the same. should be insured at less than the. 
rate of premimn specified in the printed proposals of 'the 
company, such insurance to be void and-of no. effect. 16 

That nevertheless, the ~ompany should be.ibound,by .. sur-
veys made by their.surveyors. Tha,t policies .. of insurance 
made by this . company, should not ,be assignable without 
the , consent of, this company expressed.• ,by :indorsement 
thereon. Notice of ·such .assignment to .be .given befor.e 
any loss,shouldihave happened. That all perso.nsdnsured 
by this company, and sustaining loss or damage. ,by ,fire,. 
were forthwith,to give .notice thereof to the. company;:and 
as soon after .as possible to deliver .a particular .acCOllpt,0£ 
such loss or damage by fire, signed with their. o:w;n hands,. 
and verified by oath· or affirmation,, and also, if requin6'd, 1 '7 
l::iy their books of, account., and • other ,proper .vouch~rs,. and 
umil such proofs:and declarations .. w:er.e pr.odueed,:·theiloss 
should not be ,payable ; also,. if there appeared any false. 
swearing, or fraud, the claimant, should, ;forfeit alJ _claim b;r 
virtue of said. policy. That notices .of allrpr,evious,insur.-
anee on property insured by this compapy.should :be givt;in 
to th~m and indorsed on the policy, or-otherwise 1acknqw-
ledged by the company in writing, at or before.•thq,tip1e .. of 
their making insuranee,thereon,.otherwise,tbe 1policy,ma,dE\, 18 
by,the company should be .. of. .no. effoct,1 Ai;td in oase. of 
subsequent insurances on,proper.ty insu:r_ed by the compa11y 
notice-thereof,must also, with·all, ,reaso;nable,diligenee,,be, 
given them, in default ;whereof, such,p9lipy ;shou,ldrthenc.e• 
forth cease and be of no offect, And ;in c~se.ofloss, the 
company should be .. Jiable for . suqh ratable prop9rtion of 
loss or damage happening to the insurer,, as .the .aI:llount 
insured by the.compan.y Bb,o-µ.ld ,be~:r to~tl).e1w4olea~ount 
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19 insured thereon, without reference to the dates of the dif-
ferent policies. That payment of losses should be made in 
sixty days after the loss should have been ascertained and 
proved ; and in case difference should arise touching any 
loss or damage it might be submitted to the judgement of 
arbitrators indifferently chosen, whose award in writing 
should be binding on the parties. 

That upon any increase of hazard on property insured, 
notice must be given to the company, or the policy would 
be void. That the company should in no case be consider-

20 ed as bound until the note should be accepted, the amount 
of fees and deposit paid, and the policy delivered over, as 
by the conditions annexed to said policy of insurance did, 
among other things, more fully appear. 

And the said plaintiff, in fact, further says, that the sur-
vey No. 251, referred to in said policy, was made by a sur-
veyor of said company, and bore date on the ninth day of 
March, in the year eighteen hundred and fifty-four, and 
that said survey stated the application of said plaintiff to 
be for insurance against loss by fire by the Sussex County 

21 Mutual Insurance Company, to wit, on factory and ma-
chinery, of the estimated value of three thousand dollars, 
to the amount of two thousand dollars. That the premium 
was one hundred and eighty dollars, and the deposit, per 
cent. was nine dollars ; that it -was situated in Branchville, 
in Sussex County, occupied by Richard A. Ryerson, built 
of wood, except the lower story, was ip_ good repair, was 
forty-seven by twenty-six six feet, four stories high. The 
first story was stone, and was used for fulling and finishing 
cloth. A stove was used, the pipe went into the chimney, 

22 and was secure. Second story was used for twisting and 
reeling stocking yarn, a stove was used in this room. Third 
story was used for spinning and carding wool, and a stove 
in that room, pipe went into the chimney. Fourth story 
was used for weaving, used a stove in this room also, was 
one hundred feet from dwelling-house, fifty feet from wood-
house, and within eighty feet from dye-house. No pro-
perty insured within one hundred feet, used oil for lights. 

And the said plaintiff, in fact, further saith, that he, the 
said plaintiff, heretofore, to wit, on the ninth day of March, 
in the year eighteen hundred and fifty-four, and before the 
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execution and delivery of the said deed, poll, or policy of 23 
insurance, by the said defendants, in the manner aforesaid, 
at Newton, to wit, at Morristown, aforesaid, was, and from 
thence hitherto until the destruction of the said insured 
premises, by fire, as hereinafter mentioned, continued to be 
interested in the said woollen factory, and the machinery 
therein, in said policy of insurance, described and thereby 
insured to a large amount, to wit, the amount of two thou-
sand dollarsi and had and continued to have title to the 
same during all the time aforesaid. 

And said plaintiff, in fact, further says, that the said 
deposit note, in, said policy of insurance mentioned, was 24 
heretofore, to .wit, on the ninth day of March, in the year 
eighteen hundred and fifty-four, at Morristown, afo1;esaid, 
and before the happening of said loss hereafter mentioned, 
duly accepted by said defendant. Ahd the deposit per 
cent. of nine dollars, and all fees, due and payable on said 
insurance, paid to said defendants ; and the said policy de-
livered over by said defendants to said plaintiff. And that 
the said policy of insurance has been, since the delivery 
thereof, accidentally Jost by the said plaintiff, and cannot 
now be found to be produced here in Court. 25 

And said plaintiff, in fact, further says, that the said 
woollen manufactory, and the machinery therein, were 
afterwards, to wit, on the first day of April, in the year 
eighteen hundred and fifty-four, at Branchville, aforesaid, 
to wit, at Morristow1i, aforesaid, burned down and con-
sumed by fire, which did not happen, or take place by 
means of any invasion, insurrection, riot, or civil commo-
tion, or of any military or usurped power, whereby the said 
plaintiff then and there sustained danger and loss to a large 
amount of money, to wit, to the amount of two thousand 26 
dollars, so insured in the said premises so burned and con-
smned, and that the said premises so insured and described 
in said policy of insurance, on the day and year last afore-
said when so burned and consumed as aforesaid, wei'e of 
great value, to wit, of the actual and cash value of three 
thousand dollars and upwards; and said plaintiff further 
says, that said premises so mentioned and described in said 
policy of insurance at the time of making said deed, poll, 
and policy of insurance, were not; nor at any time since, 
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217 have ,been insured by any other company, person or,per-
'Sons, or body corporate, against loss or damage by fire . 

.A.nd said plaintiff further• says, that the said building i:n 
said. p,olicy of insurance describe_d has not been at any time 
since the making, and during the time the said p.olicy con-
tinued in ,force, appropriated or applied or used to or for 
,the purpose of carrying on or exercising therein any trade, 
bHsiness or vocation denominated hazardous or specified in 
the memorandum of special hazards in the proposals an-
nexed to said policy, or for the pttrpose of either keeping 

28 or storing therein any of the articles, goods or merchandise 
in the same proposals denominated hazardous or included 
in the memorandum of special hazards except as specially 
prov:ided for in said policy of insurance, to wit, at Morris-
town aforesaid. 

And said plaintiff in fact-sa,_ys, that said building and 
madninery im said policy described from the time of the 
lffi}aking of said policy of insurance until the happening of 
the saidloss by fire, as aforesaid, were used and continued 
to be :used for those uses and purposes, and for carrying on 
and exercising therein the business mentioned and specified 
in the said surv-ey in said policy mentioned, and for no 

29 other lmsiness or purpose. 
And. said plaintiff, in fact, further says, that before the 

maki,mg ofsaid policy of insurance, to wit, on the ninth day 
of Maroh, in the year eighteen hundred and :fifty-four, at 
N,ewton, to wit, at Morristown afores.aid, applicati.on was 
made to sai<l defendants in writing for said insurance, and 
that a ,survey of said premises was made by a surveyor of 
said Company, who made the survey and description of 
said premises in said policy of insurance referred to, and 
that said application truly specified the construction and 

BO materials of said building, by whom occupied, and whether 
:as a private dwelling or otherwise, and the situation with 
respect to other and contiguous buildings, and their con· 
struction and materials, and that a manufactory was carried 
on within it. 

And said plaintiff, in fact, further says, that said plaintiff 
afterwar<ls, to wit, on the second day of April, in the year 
eighteen 1 hundred and fifty-four, at Newtown, to wit, at 
Morristown,, aforesaid, and forthwith after the destruction 
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of said woolen manufactory aind the machinery therein by 31 
fire aforesa;id, gave notice to said defendants .of said .de-
struction of said insured ,premises by fire, and delivered 
in to said defendants a .particular account •Of 'such loss and 
damage sustained by said plaintiff by reason of such de-
struction of said insured premises by fire, signed with .his 
own hand and verified by oath. 

And said plainti,ff, in fact, further says, that said defend-
ants after the ha:ppening of said loss, and after the same had 
been ascertained and proved heretofore, to wit, on the first 
day of August, in the year eighteen hundred and fifty~four, 
at Morristown aforesaid, speciaBy notified said plaintiff that 32 
they would not pay or satisfy said plaintiff for said loss or 
damage by fire by him sustained as aforesaid, or any part 
thereof. 

And the said plaintiff, in fact, further saith, that the said 
defendants at the time of tl1e destruction of the said pre-
mises by fire in manner .aforesaid, to wit, on the said first 
day of April, in the year eighteen hundred and fifty-four, 
at Morristown aforesaid, had stock, funds and premium 
notes liable to assessment to pay losses insured against by 
said Company, sufficient to pay to this said plaintiff the 
said sum of two thousand dollars, the amount of the dam- 33 
ages sustained by said plaintiff by reason of tlie destruction 
of the said insured premises by fire in manner aforesaid, 
the said defendants have ever since the clay and yearafore-
said been, and still are, possessed of funds of said Company 
sufficient to make such payment.. 

And the said plaintiff, in fact, further saith, that after 
the said loss had happened l?y .fire in manner aforesaid, and 
had been ascertained and proved in ,manner afore~aid, and 
after the period of sixty days had elapsed from and after:the 
ascertaining and proving such loss as aforesaid, he, the said 
plaintiff, afterwards, to wit, on the first day of July, in :the 34 
year eighteen hundred and fifty-fonr, at Morristown afore-
said, demanded of said defendants payment of the said sum 
of two thousand dollarwin said,policy mentioned·andthere-
by agreed to be paid in the event of sustaining such loss as 
aforesaid by said plaintiff, and said defendants then and 
there refused to pay the same, or any part thereof, to said 
plaintiff, to wit, at Morristown aforesaid, 

2 
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35 And the said plaintiff, in fact, further says, that although 
he, the said plaintiff, hath in all things conformed himself 
to and observed all and singular the articles, stipulations, 
conditions, matters and things which on his part were to 
be observed and performed according to the force, form and 
eff act of the said deed and policy of insurance and pro-
posals: 

Yet the said plaintiff says, that the said defendants have 
not paid nor made good to the said plaintiff the said loss or 
damage by him sustained as aforesaid, or the said sum of 

36 two thousand dollars in said policy mentioned, but have 
hitherto (although often requested so to do) wholly neg-
lected and refused so to do, and still neglect and refuse, 
and the same and every part thereof are wholly unpaid 
and unsatisfied to the said plaintiff, to wit, at Morristown 
aforesaid, contrary to the force, form and effect of the said 
deed or policy and of the covenant of the said defendants 
so made as aforesaid, to wit, at Morristown aforesaid. 

Also, for that whereas the said defendants heretofore, to 
37 wit, on the ninth day of March, in the year eighteen hun-

dred and fifty-four, at Newton, to wit, at Morristown, in 
the said county of Morris, a certain other deed, poll or 
policy of insurance then and there made and executed and 
sealed with the seal of the said defendants and signed by 
one John H. Hall as president of said Company, and at-
tested by one Whitfield S. Johnson as secretary of said 
Company, by the name and description of W. S. Johnson, 
Secretary, and delivered the same to said plaintiff, which 
said deed, poll or policy of insurance bears date on the 
year and day aforesaid, and the said plaintiff cannot now 
bring here into court, because the same has been since the 

38 execution and delivery thereof by said defendants lost and 
the same is not now in the possession of said plaintiff, and 
cannot be found to be produced. 

Which said deed, poll, or policy of insurance witnesseth, 
that the said The Sussex County Mutual Insurance Com-
pany, in consideration of deposit note No. 2513, for one hun-
dred and eighty dollars to them paid by the insured herein-
after named, to the receipt whereof was thereby acknow· 
ledged, did insure Ebenezer B. Woodruff, (the plaintiff,) 
against loss or damage by fire to the amount of two thou-

) ) 
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and dollars on his woolen manufactory and machinery 39 
therein, in B~anchville, according to survey No. 2513, on 
file in the office of said company ; and the said defendants 
did, in and by said policy of imiurance, promise and agree 
to make good unto the said plaintiff, his executors, adminis-
tr3:tors and assigns, all such loss or damage not exceeding 
in amount the sum insured, as should happen by fire to the 
property above specified, during five years, to wit, from the 
ninth day of March, one thousand eight hundred and fifty-

. four, (at twelve o'clock at noon,) until the ninth day of 
March, one thousand eight hundred and fifty-nine, (at 
twelve o'clock at noon,) the said loss or damage to be esti- 40 
mated according to the true and actual cash value of said 
property at the time' the same should happen, and to be 
paid within sixty days after due notice and proof tliereof 
made by the insured, i1~ conformity to the conditions an-
nexed to said policy; provided always, and it was declared 
by said policy that the said defendants should not be liable 
to make good any loss or damage by fire which might hap-
pen to take place by ineans of any invasion, insurrection, 
riot or civil ~ommotion, or of any military or usurped 
power. 

And it was thereby further declared, that in case the 
plaintiff should have any other insurance against loss by 
fire upon the property by said policy insured, not notified 
to said defendants, and mentioned in or endorsed upon said 
policy, then the said policy of insurance shall be void and 
of no effect. 

41 

And if the plaintiff should thereafter make other insur-
ance on the same property, and should not with all reason-
able diligence give notice thereof to said defendants, and 
have the same endorsed on the said policy of insurance, or 
otherwise acknowledged by them in writing, the said policy 42 
should cease and be of no effect. 

And in case of any other insurance upon the said pro-
perty by said policy insured, whether prior or subsequent 
to the date of said policy, the said plaintiff should not, in 
case of loss or damage, be entitled to demand or recover 
on said policy any greater portion of the loss or damage 
sustained than the amount by said policy insured should 
bear to the whole amount insured on said property. And, 
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43 it was further by said policy declared, to be the true intent 
and meaning of the parties thereto, that in case the above 
ment'ioned building should at any time after the making 
and during the time said policy should otherwise continue 
in force, be appropriated, applied or used to or for the pur-
pose of carrying on or exercising therein, any trade, busi-
ness or vocation denominated hazardous, or specified in the 
memorandum of special hazards in the proposal annexed 
to said policy, or for the purpose of either keeping or stor-
ing therein any of the articles, goods or merchandise in the 
same proposals denominated hazardous, or included in the 

44 memorandum of special rates, except as in said policy 
specially provided for. or thereafter agreed by said defend-
ants in writing to be added to or endorsed on said policy, 
then, and from thenceforth, so long as the same should be 
so appropriated, applied and used, the said policy should 
cease and be of no force or effect. 

And it was further declared, that the said insurance was 
not intended to apply to or cover any books of account, 
written securities, deeds or other evidence of title to lands, 
nor to bonds, bills, notes or .other evidences of debt, nor fo 

45 money or bullion, and that tile said policy was made and 
accepted in reference to the survey above mentioned, and 
the conditions annexed to said policy, which were to be 
used and resorted to in order to explain the rights and 
obligations of the parties to said policy in all cases not 
therein otherwise specially provided for and subject to the 
by-laws and regulations of the· company from time to 
time. 

And the said plaintiff in fact says, that the proposals and 
conditions annexed to said policy of insurance provided 

4:6 that goods that are not hazardous were to be insured at the 
same rates as the buildings in which they are contained, 
and were such as are usually kept in dry goods stores, in-
cluding household furniture and linen, cotton in bales, vats 
and yarn, coffee, flour and indigo, potash, rice, sugar, teas, 
spices, paints ground in oil, and thrashed grain; also boots, 
shoes, saddles, harness, leather, hides, millinery, tailoring 
stock, ready-made clothes, &c. 

And it was further declared in the conditions and pro-
posals annexed to said policy, that the following trades, 

j 
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goods. wares and merchandise, were considered hazardous, 47: 
and were charged from one-half to one per cent. in addi-
tion to the premium named for each class, viz.:. Hat mar:n1~ 
factories, tavern-keepers, grocers, tabacco manufactories, 
watch1inakers, blacksmith shops, bark sheds, tanneries, 
apothecaries or druggists, and barns and stables detached .. 

And it was further declared, that flour mills, fulling a,nd 
carding mills, dyers, coopers, printing offices, cabinet-
makers, carpenters' shops, carriage and wagon makers' 
shops, buildings erecting and repairing, foundries, acadamies, 
manufactories requiring the use of fire, that were. deemed 
extra hazardous, were charged from six to ten per cent. 

And said plaintiff in fact says, that said proposals and. 48 
conditions annexed to said policy also provided, that 
bakeries, breweries, bookbinderies, cotton and woolen manu-
factories, bark mills,, coal houses, &c., might be insured at 
special rates of premium ; that gunpowder was not insur• 
able unless by special agreement; and tha.t hay and grain 
in barracks,. or stacks and wa.gon houses detached, were, 
charged two per cent. ; barns and stables. in villages: and. 
belonging to taverns, four to six per cent. That neverthe.-
less,. the Board of Directors should have power to. judge of 
the rate of hazards as they might deem expedient, and that; 
no more than three thousand dollars should be taken on 
any one risk, nor more than two thousand dollars on any 49 
special or extra hazard. 

That the said company would be liable for loss on pro-
perty burnt by lightning, but not for any loss or damage by 
fire happening by means of an invasion, insurrection, riot 
or civil commotion, • or of any military or usurped power; 
and that books of accounts, written securities, evidences of 
debt, title deeds, writings, money or bullion were not 
deemed objects of insurance. And that the said company 
reserved the right in aJl cases of loss or damage by fire to 
rapair or to rebuild; and goods held in trust, or on com- 50 
mission, are to be declared and insured as such, otherwise 
the policy would not cover the property; and jewels, plate, 
medals, paintings, statuary, sculptures and curiosities were 
not deemed to be included in any policy of insurance unless 
specified in the policy ; and that applications for insurance 
must be in writing, and specify the construction and ma~ 
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51 terials of the building to be insured, by whom occupied, 
whether as a private dwelling, or how otherwise, its situa-
tion with respect to contiguous buildings, and their con-
struction and materials, whether any manufactory was car-
ried on within or about it, and in case of goods and mer-
chandise, whether or not they were of the description 
denominated hazardous, and if any person insuring any 
building or goods should describe the same otherwise than 
as they really are, so that the same be insured at less than 
the rate of premium specified in the printed proposals of 
the company, such insurance to be void and of no effect. 

52 Nevertheless the company should be bound by surveys 
made by their surveyors : That policies of insurance made 
by this company should not be assignable without the con-
sent of the company expressed by indorsement thereon, 
notice of such assignment to be given before any loss shall 
have happened. 

That all persons insured by this company and sustaining 
loss or damage by fire, are forthwith to give notice thereof 
to the company, and as soon as possible to deliver in a par-
ticular account of such loss or damage, signed with their 
own hands and verified by oath or affirmation. And also, 

53 if required by their books of account and other proper 
vouchers, and until such proofs and declarations are pro-
duced, the loss should not be payable. Also if there ap-
peared any fraud or false swearing, the claimant should 
forfeit all claim by virtue of this policy. 

That notices of all previous insurance upon property in-
sured by this company should be given to them and en-
dorsed on the policy or otherwise acknowledged by the 
company in writing, at or before the time of their making 
insurance thereon, otherwise the policy made by this com-

54: pany should be of no effect. And in case of subsequent 
insurances on property insured by this company, notices 
thereof must also with all reasonable diligence be given to 
them, in default whereof such policy should thenceforth 
cease and be of no effect. 

And in case of loEs this company should be liable for 
such rateable proportion of loss or dnmage happening to the 
insured, as the amount insured by this company should bear 
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to the whole amount insured thereon without reference to 55 
the dates of the different policies. 

That payment of loss should be made in sixty days after 
the loss shall have been ascertained and proved. And in 
case difference should arise touching any loss or damage, it 
might be submitted to the judgment of arbitrators indiffer-
ently chosen, whose award in writing should be binding on 
the parties. • 

That upon any increase of hazard in property insured, 
notice must be given to the company or the policy would be 
void. That the company should in no case be considered 
as bound until the note should be accepted, the amount of 56 
fees and deposit paid, and the policy delivered over as by 
the condition annexed to said policy of insurance, did 
among other things more fully appear. And the said plain-
tiff in fact further says, that the survey No. 2513 referred 
to in said policy was made by a surveyor of said company, 
and bore date on the ninth day of March, in the year eigh-
teen hundred and fifty-four. 

And that said survey stated the application of said plain-
tiff to be for insurance against loss by fire by the Sussex 
County Mutual Insurance Company, to wit, on factory and 51 
machinery, of the estimated value of three thousand dollars 
to the amount of two thousand dollars. 

That the premium was one hundred and eighty dollars, 
and the deposit per cent. was nine dollars ; that it was situ~ 
ated in Branchville in Sussex County, occupied by Richard 
A. Ryerson ; built of wood, except the lower story; was in 
good repair ; was forty-seven by twenty-six feet ; four stories 
high. 

The front story was stone, and was used for fulling and 
finishing cloth. A stove was uRed; the pipe went into the 58 
chimney and was secure. Second story was used for twist-
ing and reeling stocking yarn ; a stove was used in this 
room. Third story was used for spinning and carding wool, 
and a stove in that room ; pipe went into the chimney. 
Fourth story was used for weaving, used a stove in this 
room also; was one hundred feet from dwelling-house, 
fifty feet from wood-house, and within eighty feet from 
dye-house. '.Ihe water ran through the factory and to the 
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59 dye~ho11se ; no property insured within one hundred feet ; 
used oil for light. 

Aiid the said plaintiff' in fact further says, that he, the said 
piiaintiff, heretofore, to w'it, ·on the nint'h day of March, in 
the year·eighteen hundred and :fifty-foui•, and before the 
execution a:nd delivery of the said deed poll or policy of 
itrsura:nce by the said defendants in manner aforesaid, at 
Newton, to wit, at Morristown aforesaid, was, and from 
thence hitherto, until the destri:wtion of the said insured 
premises 'by n're, a-s hereinafter mentioned, continued to be 
itrte'rested rn the said woolen factory and the machinery 
therein in said policy of insl1.ra:nce described, and thereby 

60 insured to a large amcnint, to wit, the amount of two thou-
sand doUars, and had, and Continued to have title to the 
same, du'ring all 'the time aforesaid. • _ 

And said' plaintiff in: fact fui'ther says, that the said de-
posit note in said policy ofinsnrance mentioned, was here-
tofore, to wit, on the ninth day df March, in the year eigh-
teen hundred and fifty-four, at Morristown aforesaid, and 
before the happening of said loss hereinafter mentioned, 
duly 'accepted by said defendants, and the deposit per 
cent. of ttine ddllars, and all fees due and payable on said 
in:surance 'paid to said defendants. And the said policy de-

61 livered over by said defendants to said plaintiff, and that 
the said policy of insurance has been since the delivery 
thereof accidentally lost by the said plaintiff, and cannot 
ndw be found to be produced 'here -in court. 

And said plairi.tiff in fact further says, that the said 
woolen 111anufactory and the machinery therein, were after-
wards, to wit, on the first day of April, in the year eighteen 
hundred and fifty-four, at Branchville aforesaid, to wit, at 
Morristown afo1'esaid, b1irned down and consumed by fire 
which did not 'happen or take place by means of any inva-

62 sion, insurrection, ·riot, or civil commotion, or of any mili-
tary or usurped power, whereby the said plaintiff then and 
there sustained damages and 'loss to a large amount of 
money, to wit, to the amount of two thousand dollars, so 
ins'11red in the said premises so burned down and consumed, 
and that the said'premises so insured and described in said 
policy of insurance, on'the year and day last aforesaid when 
so burned and consumed as aforesaid, to wit, at Morris-
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town afor!;lsaid, ;yere qf great valu(), to wit, of the actual 6:3 
cash value oftµree thousand dollars and upw~rds. A,-nd said 
plaintiff furt1:\er says that said Viemise;s so mentioneq and 
described in said policy of insurance were not, nor at any 
time siµce, have been insured by any other company, per-
son or perspns, or body corporate against loss or damage by 
fire. • 

And said pl::1intiff further says, that the said building in 
said policy of i11surance described, has not qeen ~t any time 
since the making of ~nd during tne time said policy con-
tinued in force, appropriated or applied, .or used to or for 
the 1wrpose o,f carrying on or exercising therein any trade 1 61, 
business or vocation denominated hazardous, or specitied in 
the memorandum of 1;,p~cial hazards in the proposals an-
nexed to satd policy, or for the purpose of either keeping or 
storing therein any of the articles, goods, or rriercliandise in 
tp.e same proposals denominated hazardous or included in 
the memorandum of special hazards, except as specially 
provided for in said policy of insurance, to wit, at Morris-
town aforesaid. 

And said plaintiff in fact says, that .said buildings and 
machinery in sai<jl pol~cy described, frorr:i the time of the 65 
making of said polj.cy of insurance until the happenil).g of 
the said loss by fire as aforesaid, were an.d c.ontinued to be 
used for t;hose uses and purposes, and fo1• carrying on and 
exercising therein the business mentioned and specified .in 
the said survey and policy .apd for no other l;msiness .or pur-
pose. And the plaintiff ip fact fu,rther says, th,at the de-
fendants, after the destruction of the said b11i)<,ling and .ma-
cpinery ii;i said deed poll or policy of insuran.ce n;en tioned, 
had ~,:mmediate ,119tice and knowledge of the said destruc-
tion ,of said insured premises by fire, and that ,the said 66 
building and machinery were wholly burned up .'.1i;id ,con-
smned by fire, and tliat the ac\ual cash v;alue ,thereof ex-
ceeded the sum of two thousand dollars, and of the loss 
and ,damage sustained by .said plaintiff by reason of the 
destruction of sai\i insured premises. And having such 
notice and knowledge afterwards, to wit, o~ the second day 
of April, in the Yt:ar eighteen hundred ;ind fi(ty-four, at 
MorristO"'.ll afores;;iid, waived the qelivery to them by said 
plaintiff of a ,particul/l,r account 9,f the loss a.µd damage sus-3 • ' 

I 

I 

I 
I I 



18 

67 tained by such plaintiff by rearnn of such destruction of 
said insured premises by fire, signed by the hand of said 
p1aintiff and verified by oath, and the performance by 
the said p1aintiff of the provisions in that beha1f contained 
in the said conditions annexed to said policy of insurance. 
And the said p1aintiff did afterwards, to wit, on the day 
and year last aforesaid, at Morristown aforesaid, deliver to 
said defendants an account of the loss and damage sustained 
by him by reason of such destruction of said insured pre-
mises, which account was then and there accepted and re-
ceived by the said defendants as a full compliance by said 

68 plaintiff with the provisions in the said conditions annexed 
to said policy contained. 

And the said p1aintiff in fact further says, that after the 
destruction of said insured prernises by fire in manner afore-
said, and after the expiration of sixty days after said loss 
sustained by reason of the destruction of the insured pre-
mises had been ascertained and proved, to wit, on the first 
day of J u1y, in the year eighteen hundred and fifty-four, at 
Morristown aforesaid, the said plaintiff demanded of the 
said defendants payment of the said sum of money, in and 

69 by said policy agreed to be paid to the said p1aintiff on the 
happening of said loss, to wit, of the said sum of two thou-
sand dollars, and the said defendants then and there had 
sufficient stock, funds and money, the property of said de-
fendants, wherewith to make such payment according to 
the provisions of said policy, yefthe said defendants, then 
and there wholly refused to pay the same or any part 
thereof, to said plaintiff. 

And said plaintiff further says that, although he, the said 
70 p1aintiff, hath in all things conformed himself to and ob-

served all and singular, the articles, stipulations, conditions, 
matters and things, which on his part were to be observed 
and performed according to the form and effect of the said 
deed or policy and of the said proposals ; yet the said 
plaintiff says that the said defendants have not paid or 
made good to the said plaintiff the said loss and damage by 
him sustained as aforesaid, but the same and every part 
thereof are wholly unpaid and unsatisfied to the said plain-
tiff, to wit, at Morristown aforesaid, contrary to the force, 
form and effect of the said deed, or policy, and of the co• 

T 
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venant of the said defendants, made as aforesaid, to wit, at 71 
Morristown aforesaid. .And also the said plaintiff says that 
the said defendants, although often requested so to do, to 
wit, at Morristown aforesaid, have not kept with the said 
plaintiff the covenant aforesaid, but have broken the same, 
and to keep the same with the said plaintiff have hitherto 
wholly refused and still do refuse: to the damage of said 
plaintiff, four thousand dollars, and therefore he brings 
suit, &c. 

E. w. WHELPLY, 

.Atty. 

New Jersey, ss.: 72 
Ebenezer. B. Woodruff puts in his place Edward W. 

Whelply, his attorney, against the Sussex County Mutual 
Insurance Company, in a plea of covenant broken. 

The defendants pleaded the following pleas, to wit: 
.And the said defendants, by David Thompson, their at-

torney, come and defend the wrong and injury, when, &c., 
and say, that the said deed, poll or policy of insurance in 
the said declaration mentioned, is not the deed of the said 
defendants, and of this they put themselves upon the coun-
try, &c. .And for a further plea in this behalf the said de-
fendants, by leave of the court here for this purpose first 
had and obtained according to the form of the statute in 
such case made and provided, say that the said plaintiff 7'3 
ought not to have or maintain his aforesaid action thereof 
against them, because they say that the said woolen factory 
and machinery therein in the said declaration mentioned, 
and supposed to have been burnt, consumed, lost and de-
stroyed by fire, were not nor were any part thereof, burnt, 
consumed, lost or destroyed by fire in manner as the said 
plaintiff hath in that behalf alleged, and of this they, the 
said defendants, put themselves upon the country, &c . 

.And for a further ple:1 in this behalf the said defendants 
by leave of the court for this purpose first had and obtained 
according to the form of the statute in such case made and 
provided, say, that the said plaintiff ought not to have or 
maintain his aforesaid action thereof against them, because 
they say that the said plaintiff did not forthwith give notice 
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74 to the said company, the said defeiidants,of the loss He had 
sustained, ~s in his deciaration mentioned, arid that he, the 
said plaintiff, did not, as soori after the said loss as ,vas 

• possible, deliver to the said defendants a parficular account 
of such loss and darriage as the nature of the case would 
adniit of, signed with his hand and verified by oath or af-I 

firmatioli, in manner and form as the said plaintiff hath 
above alleged, arid of this the said defendants put tbemseives 
upon the country, &c. 

And for a further plea in this behalf, the said defendants 
75 by leave of the court, here for this purpose first had and 

obtained, according to the form of the statute in such case 
made and provided, sav that the said plaintiff ought riot to 
have or maintain his aforesaid action thereof against them, 
because they say that the said plaintiff did not as soon as 
possible, after the said loss and damage iii his said declai·a-
tion mentioned, deliver in as particular an acco,unt of such 
loss or damage as the nature of the case would admit of in 
manne.r and form as the saiq plain{fff ,hath above th'~reof 
al1eged. N ev;e'rtbeless for plea in this behalf, the s~id de-

76 ~endants say that in the claim made for the said loss and 
damage in the said declaration mentioned and s'et forth, 
there appea1;ed to be fraud within the true intent arid mean-
ing of the said condition referred to, and annexed to the 
said deed, poll or policy of insurance, tha't is to say fraud 
in stating the nature, character and value of the said. woolen 
manutactory and macl'tinery therein, and in said de'claralion 
supposed to have been burnt, consumed and destroyed by 
fire contrary to the said condition referred to, and annexed 
to the said deed, poll or policy of insurance, and tli.'.is the 
deftindan'ts are ready to verify, where'fore they pray judge-

77 meri't, if the .said plaintiff ought to have or m'aintai'n his 
aforesaid action thereof againit them &c .. &c. A'.nd the said 
pla'in'tifi~ as to the said several pleas of the said defendants, 
by t'hem :fil-stly, secondly, and th'irdly above pleaded, and 
whereof .they have put themselves upon the country, doth 
.the like. . , .. 

And the said plaintiff, as to 'the said plea of the said de-
fenda'n'ts, by th</m fourthly above pleaded, says that by 
reason of a·nythi11g in that plea alleged, 'he ought not 'to be 
bar:red or precluded from having or maintaining his afore., 

J 
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said acti'on against the said defehdanhl, because he says 78 
that in the claim, in the said declaration mentioned to have· 
been m::ide and therein set forth, for the said loss and dam-
age in said declaration mention·ed, there did not appear to 
be fraud withiri the true intent and meaning of the saiu 
condition referred to, and anne·xed to the said deed poll or 
policy of insurance, or any fraud in stating the nature, 
character and value of the said woolen manufactory and 
machinery therein stated 'to have bee'n burnt, consumed and 
destroyed by fire, in manner and fotm as in that ple'a alleged, 
and this the said plaintiff prays may be inquired of, by the 
coun~ry, and the said defenda'nts doth the like. • 

At 'the 'trfal 'the fo11ow'ing bills of exceptions were sealed: 79 

NEW JERSEY SUPREME COURT, 

Mo'RRrs CmomT, OoT. T., 1855. 

THE SussEx MuTUAL INSURANCE OoM-) 

PANY, t 
ads. 

EBENEZER B. w OODRUFF. 

Be it remembered, that at a Oircnit held at Morrist0wn, 
in and for the county ·of Monis, on the first Tuesday of 
October, in the year of oa:r Lord one thousand eight 
h'u.rrdred and fii'ty~five, before 'the 'm.onorable Elias B. D. 
Ogden, one ofthe justices of t11e Supreme Court ofjudica-
t1u4e 'of the State of New Jersey, 'the above named cause 
carrie 'dn :to be ti·ied before ·a jury, du'ly empan<neled and 80 
swcir:n, to try 'the said cause, in ~he 'presence of the parties 
and their· ·respective attorneys, 'upon the issues made upon 
the pleadi'ngs in said cause prb ut, the -same and there-
upon. 

WMtfielu S. Johnsbn, a witness :for the plaintiff said : 
;, l reside in N 0wtcm1 '::tnil am secretii1ry and trea:s1111er of 
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81 the Sussex County Mutual Insurance Company;" and 
being shown two papers, one purporting to be a survey of 
the property consumed by fire, and the other the premium 
note pro ut, the same marked C, and D, he said, " This one 
is the survey that was filed in my office ; it is in the hand-
writing of Mr. Everett, who is one of the surveyors of the 
company, and was so at the time it was made, and the 
other is the premium note I received ; the handwriting is 
Mr. Everett's ; some of the figures are mine ; Mr. Everett 
lives about a mile from the premises, and lived there at 
the time ; I have heard that the building was burnt, but 

82 never saw the ruins ; the plaintiff in company with Mr. 
Whe1ply called at my office shortly after the loss, and in-
quired about the policy; our practice is to keep a loose 
copy of the policies issued-not a regular record-and put 
the copy of the policy, the premium note and the survey 
altogether, and file them away according to their numbers; 
I don't know where these papers were found when asked 
for ; in the course of our interview it came out that Dr. 
Woodruff had not the policy, and I said I had supposed 
the policy had been issued and sent ; I do not recollect of 
speaking of Mr. Depue, nor of saying who paid the money; 

83 I said I thought it was sent by some person from Branch-
ville ; don't know whether I had been informed that plain-
tiff bad not the policy or not ; think I bad heard such a 
rumor ; have no recollection as to what was said about its 
having been sent by mail or other\Vise, if anything; I sup-
posed the policy had been signed and issued by the com-
pany; the policy was not sent to Everett ; I have looked 
in my office for the policy since I was subpcenaed, but 
(did not find it; I supposed the policy was .issued; my 
practice is to send the policy to our agent ; in this case 

84 it was not sent to Mr. Everett ; but the premium note was 
fo be executed in my office ; I was absent from home, and 
on my return found the survey and learned that Ryerson 
had been there, and wished the policy made out, and said 
the plaintiff would be up ; Dr. Woodruff did come and 
sign the note, and said Ryerson would come and pay the 
premium ; Ryerson came and signed the note, but paid no 
money, said he would send it down ; on Friday it came 

y,.and I so entered it ; I think the premium note was signed 



1 
i \ 

23 

by p1aintiff on Tuesday or Wednesday of the first week of 85 
.April court, and on Thursday by Ryerson ; the draft of the 
policy is first made and the original policy is then made 
from it ; nothing more was to be done by the insured ; I 
believe he had complied with all the rules ; I have no par-
ticular reason to doubt that the policy was made out and 
issued ; the endorsement on the draft should be the same 
as on the po1icy ; the date .April 6th upon the draft is the 
time the money was paid ; I used the mark .April 6th to 
show that that was the time the policy was issued or rather 
that the matter was complete and disposed of; I can't say 
positively there was any policy issued in this case ; I never 86 
delivered it to Dr. Woodruff; the endorsement on the sur-
vey of the name and number is in Mrs. Johnson's hand-
writing; I think the money for premium was handed to me 
in person ; the affidav~t of plaintiff of the loss was sent in 
to the company, .April 26th, 1854; the fire was on the 
21st of .April; the affidavit is in the plaintiff's handwriting 
and was made in my office ; I told him the particulars of 
what was necessary and he wrote it ; if I had seen any 
material defect I should have mentioned it; I wrote to the 
doctor after the board declined to pay the loss, informing 
him of its action ; I have the minutes of the board here." 87 

Plaintiff here offered and read in evidence the survey 
and premium note, and also the affidavit of plaintiff, of the 
loss. 

Plaintiff also offered in evidence the draft of the policy 
which being objected to was overruled. 

"l have no reason to doubt that the policy was issued 
and sent; we have a common seal with which we seal the 
policy ; the President signs the policies in blank, and then 88 
I issue them whenever the conditions are completed." 

.Ebenezer B . . Woodruff, the plaintiff, was sworn to prove 
the loss of the policy of insurance, and testified as follows: 
" I am the plaintiff in this cause; I never received any 
policy of insurance on the mill of Ryerson at Branchville ; 
I have no such paper in my custody or under my control; 
I have looked over my papers for it." 
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89 The plaintiff thereupon offered again in evidence the 
draft of the policy of Insurance, to which the defendants 
by their counsel objected, on the ground that then~ was not 
sufficient proof of search for, and of the loss of the original 
policy of insurance, if one was issued to justi~y the recep-
tion of a copy, but the court held and decid,ed the proof of 
such loss was sufficient, and allowed the said draft to be 
read in evidence to the jury, to which. decision and ruling 
of the court the defendants prayed a bill of exceptions, and 
that the same might be sealed, and it is sea,1ed accordingly. 

90 E. B. D. 0GDEl'll. LsE.A.L.] 

Joshua Depue, a witness sworn for the plaintiff, said : I 
live at Branchville, about one quarter of a mile from Ry-
erson's mill; I am somewhat acquainted with the premises; 
they were burnt, I think, the last of March or first of 
April, 1854; I was at court that spring, and I think it was 
after court; I saw it while burning; it was somewhat ad-
vanced when I first saw it; it was just in the dusk of the 
evening; I was about a mile off at first; I stayed till it 
was burnt down; can't say what the building was worth; 

91 should think, with the machinery, it was probably worth 
two thousand dollars; I took some money to Mr. Johnson, 
the secretary of the company, for Richard A. Ryerson ; he 
gave it to me, but I can't tell the sum, nor the time I took 
it; it was neatly put up, and he told me to hand it to Mr. 
Johnson, and he counted it and said it was all right; I 
don't think any a1lµsion to t:he policy of insurance was ever 
made in my presence; I never got any policy ; the fire 
happened, I should think, from two to three weeks after the 

92 ·money was taken ; I think the machinery was not all burnt 
up; I did not think that that saved was of much value; 
I am a farmer; I was in the mill occasionally, but not very 
frequently; when I first came to the fire, the whole upper 
part was pretty much in flames ; there were from fifty to 
one hundred persons present when I got there; they were 
not doing much at the time. 

Being cross-examined, he said : I have no particular ace 
quaintance with the value of the machinery; I have only 
a general idea as to the value of the property ; saw Ryer-

) , 
I 

l 
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25 

8on there moving about briskly; I don't know what ma- 93 
chinery was in the building at the time; the building was 
all burned down except the water wheel ; the water passed 
through the second story of the building; the building has 
tfrree stories besides the attic. 

TVhiijield S. Johnson, being recalled by plaintiff, said : 
I have no recollection of Mr. Depue's paying me the mo 
ney; some person from that neighborhood paid it, but do 
not recollect who it was. 

Samuel .A. Everett, a witness for plaintiff, said: I was 94 
surveyor for the defendants in 1854, and made the survey 
of this mill ; -the one showed me is the one I made ; I sup-
posed the building and machinery were worth over two 
thousand dollars; from the opinion of others, I thought 
them worth three thousand dollars ; I fixed no separate 
value on the building and machinery ; I supposed the mill 
and machinery could not be replaced for $3000; I heard 
of the loss the same evening it occurred ; I was not at the 
fire; I think it was the 18th or 20th of April, 1854:; I did 
not give notice to the company. 95 

Being cross-emamined, the defendants, by their counsel, 
asked this question, to wit: 

Question . .At whose instance did you make the survey 
of the mill 

To which question the plaintiff, by his counsel, objected, 
and the said court thereupon declared the said question to 
be illegal, and overruled the same, and would not allow it 
to be put to the witness; to which decision of the s id court 
the defendants, by their counsel, prayed a bill of excep- 96 
tions, and that it might be sealed, and it is sealed accord-
ingly. 

E. B. D. OGDEN. [SEAL.] 

The witness then said : When I made the survey, I gave 
it to Richard A. Ryerson ; I did nothing in reference to 
the survey at the instance of Dr. Woodruff; can't say that 

4 
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97 either Ryerson or Dr.Woodruff represented to me the value 
of the machinery ; had often been in the mill, and was ac-
quainted with it. 

David Thompson, a witness sworn by the plaintiffs, said: 
I was one of the directors of the company in 1854: ; I was 
appointed on a committee to confer with the plaintiff; the 
committee were James R. Hull, William H. Johnson and 
myself; some of us wrote to the plaintiff to inquire as to 
his title to the premises ; the affidavits of the loss first dis-
closed to us the fact that the property belonged to Ryer-
son ; plaintiff came up and showed us the agreement, and 

98 I had it for some days; our object was to know what title 
he had ; no other party claimed the benefit of the insur-
ance; there was nothing said by us about the policy not 
having been issued, or that it was lost; no other ground of 
objection mentioned, except that it was a mortgage interest, 
that I recollect of." 

Whitjield S. Johnson, being recalled by plaintiffs, said: 
The first I heard about the insurance was that Ryerson had 
been at my office ; Dr. Woodruff was the first one who 
spoke to me personally about it; he may have spoken of it 

99 in Morristown, but if so, I don't recollect it. 

Edward W. Whelpley, a witness sworn for plaintiff, said: 
I went to Newton and Branchville, before this suit was 
brought, with Dr. Woodruff, in reference to his loss by the 
fire ; I went with him to the office of the company to as- ) 
certain about the policy, and wanted to' know where the 
policy was, and the premium note, and whether the pre-
mium had been paid, in order to determine what suit to 

lOO bring; I told Mr. Johnson we were stockholders, and had 
a right to see the papers, and if he did not let us see the 
papers, we would get them by law; in the course of the 
interview, Mr. Johnson stated to us several times that he 
had either sent the policy to Dr. Woodruff by mail or by 
private hand, he thought by mail ; the doctor said he had 
never received any such policy; this was after the state-
ment of the loss had been presented to the company; at the 
interview at Mr. Thompson's, the objections to paying the 
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loss were that they did not think they had any right to pay 101 
it, that he held a mortgage as collateral, and ought first to 
resort to his other securities, and also that they thought the 
building was set on fire; no objections were made to the 
statement of the loss ; I showed them the agreement, and, 
at Mr. Thompson's request, left it with him for a few days; 
the suit was brought in its present shape because of Mr. 
Johnson's declaration that the policy was issued. 

Being cross-examined, he said : My first interview with 
Mr. Johnson was in the summer; it was after we were 102 
satisfied that they were not going to pay ; Mr. Johnson did 
not express any doubts as to whether the policy had been 
issued; the doubt was whether it was sent by mail or by 
private hand; I have no recollection of his saying he might 
have handed it to M~'. Ryerson; I have made no examina 
tion to see if any letter sent from Newton at that time had 
miscarried. 

The assignment of certain mortgages to Dr. Woodruff by 
Richard A. Ryerson, dated 18th May, 1852, to which Mr. 
Whelpley was a subscribing witness, haying been proved 103 
by him, was then offered and read in evidence on the part 
of the plaintiff pro ut the same. 

William Space, a witness sworn for plaintiff, said : " I 
reside in Newton township; was acquainted with the fac-
tory that was burnt." 

Being shown the mortgage from Calvin Price to Richard 
A. Ryerson, mentioned in the above assignment, he said : 
"The factory was situate on the lot described in this mort-
gage." 

Being cross-examined by defendant, he says : " I don't 
know as I have any interest in this controversy ; I hold an 
assignment from Richard A. Ryerson of the claims in Dr. 
Woodruff's hands, after the Doctor is paid ; if there is any-
thing over in the Doctor's hands, after paying him, it goes 
to me; I have given the plaintiff a bond of indemnity to 

104 
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105 secure to him all demands against Ryerson; I think the 
bond was made in March, 1853, before the fire.'•' 

Being sl1own the bond of indemnity by counsel of plain-
tiff, he said : " This is the bond of indemnity I refer-
red to." 

Whitfield S. Johnson, being recalled by plaintiff, said : 
I think I first heard of the fire on the morning after it oc-
curred; I think James H. Struble informed me of it ; I 
suppose the date or memorandum of the time of the fire 
made by m.,, the 21st Arril, 185!, is correct; the executive 
committee sent up persons to examine as to the loss; I 
think Mr. Beach and Mr. Everett were to make the in-

106 quiries ; I think the committee was not sent before I saw 
Dr. Woodruff; the issuing of policies is intrnsted to a com-
mittee of the Board : in cases of ordinary risk in the coun-
ty, I issue them, but extra risks go before the Board ; this 
risk is considered extra hazardous. 

Being cross-ewamined, he said : " I did not know Dr. 
Woodruff was insuring a mortgage interest, but took it as it 
appeared on the paper or survey." 

Witness further said : "I had perfect confidence in Dr. 
Woodruff, and from, our knowledge of Ryerson, my impres-
sion is the Board would not have insured Ryerson on that 

107 propert~; if I had known that Ryerson was really interest-
ed in the insurance, and the man standing between, I don't 
think I would have issued a policy of insurance to Dr. 
Woodruff, without the order of the Board or their com-
mittee." 

Re-ewamination :-" I can't say what the custom was as 
to submitting an application for. insurance of a mortgage 
interest to the Board ; I think there is no special rule about 
it, but it would be out of the ordinary course of things, qnd 
I,,; ould. submit it; I remember but two or three cases or 
that kind, and I think they were submitted to the Boqrd." 

Quest. by (Jourt /-Why w11s Ryer~on's µ:i,me put on the 
p.ote i , • • • 
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.Ans. "When Dr. Woodruff called, I understood Ryer- 108 
son was to sign the note ; I knew the money came from 
Ryerson ; Ryerson had a previous insurance on the pro-
p~rty, which expired about a year before I think; I have 
no recollection of Dr. Woodruff's saying he wished to in-
sure a mortgage interest; I would not say he did not; I 
can on1y say, if I had so understood it, I think I would 
have excepted to it, and suggested a change ; I would not 
have insured Ryerson, because I had no confidence in him; 
his character is such I would be afraid he would burn it 
down; I might have insured his dwelling-house, but not a 
factory like this, for want of confidence in his integrity, \09 
and on account of his carelessness." 

Being again cross-examined, he said : '' Every note is re-
quired to have a name oh it as security ; the reason I would 
not have insured the mill for Ryerson, is that I feared both 
his integrity and carelessness." 

Plaintiff here rel:td in evidence a resolution of the direc-
tors of the Insurance Company, on page 94 of their book of 
Minutes, under date of June 24th, 1854, as follows: 

• . 
Resowed, That hereafter no insurance be made for a 110 

mortgagee on his mortgage interest. 

Plaintiff having rested, tlile defendants by their cou11sel 
moved the said Court that the said plaintiff. be called, and 
that judgment of non suit be rendered against him upo11 
the groubds-

First.-That plaintiff had; failed to prove either the ex;e-
cution, delivery or loss of the policy of insurance or deed 
by him declared upon, and that the evidence thereof offer-
ed by the plaintiff was not sufficient to be submitted. to th~ 
jury . 

.8econd.-Because the evidence introduced by the pl;:i,i117 
tiff showed such concealment and misrepreseµtation, by t§e 
plaintiff of his interest in the premi~es alleged to hav;f). 
peen ipsured as amqunted to a le~al fraud 1 and rendered 
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111 the policy void in law, if one had been issued and deliver i 
ed to him. 

Third.-Because the plaintiff had failed to prove such 
interest in and title to the premises as averred in his de-
claration. 

Which motion, after argument, the said Court overruled, 
and decided that there was sufficient evidence of the execu-
tion and delivery of the policy of insurance and of its loss 
to be submitted to the jury ; that plaintiff was not bound 
to disclose his special interest in the property on applica-

112 tion for insurance ; that he had offered sufficient evidence to 
go to the jury, of such an insurable interest in the premises, 
as was alleged and set forth in his declaration ; and that 
the evidence did not disclose such misrepresentation by the 
plaintiff, of his interest in: said premises, as would avoid the 
policy of insurance, if one was executed; to which decision 
of the said Court, in all its parts, the defendants by their 
counsel excepted, and prayed that their exception might 
be sealed, and it is sealed accordingly. 

E. B. D. OGDEN. 

113 The defendants, having offered their defence, called as a 
witness-

Elias Compton, by whom, he having been duly sworn, 
they proposed to prove the conduct and declaration of said 
Richard A. Ryerson, in reference to said fire and said in-
surance, for the purpose of showing that, if any policy had 
been issued by the defendants, the same was rendered null 
and void by the fraudulent conduct of said Ryerson; to which 
evidence the plaintiff, by his counsel, objected, and the said 

114: Court declared said evidence to be incompetent and illegal, 
and overruled the same, upon the ground that no joint in-
terest in such insurance was shown in said Ryerson and 
the plaintiff, as to make the conduct and declarations of 
said Ryerson competent evidence, and because said Ryer-
son was a competent witness for the defendants; to which 
ruling and decision of the said Court the defendants pray-
ed a bill of exceptions, and that it might be sealed, and it 
is sealed accordingly. 

E. B. D. OGDEN, 

f 
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Ebenezer B. Woodruff, the plaintiff, being called and 115 
sworn as a witness, by the defendants, said: I received the 
bonds and mortgages, and bond of indemnity mentioned in 
the assignment made to me by Richard A. Ryerson; I also 
received a bond and mortgage on the Gustin lot of two 
hundred and forty acres, worth $600 or $700, for six thou. 
sand and seven hundred dollars, which was intended also 
to cover the forge property I sold him, but did not ; I con-
veyed the forge property to Ryerson, but the deed was 

r i never delivered to him; I have received of Mr. Depew 
payment of one bond and the interest, amounting to 
twelve hundred and forty dollars ; I think I have also re- 116 
ceived of him the sum of one hundred and eighty dollars, 
another year's interest besides ; I have also received on the 
bonds of indemnity a little rising thirty-four hundred dol-
lars, being the amount of the judgment on the bond; I 
have not received anything on the bonds of Price; I have 
conveyed the forge property to Space or to some one, by 
Ryerson's consent ; I did not receive the proceeds of the 

. -· sale; I don't know as I insisted on having the bond of 
, Space now shown to me before I gave the deed ; the busi-
ness was done through David Thompson; I don't recollect Hi 
whether I delivered the deed on receiving the bond, or not; 
I left the deed with Mr. Thompson ; I left it with him to 
carry out the arrangements for which that bond was given; 
I have received no other moneys than those I have men-
tioned, nor any other securities as I know of; I have Ryer-

} ' 
son's notes for $400 or $500 ; he alone is the maker, and 
there is no endorser; one note is dated November 26th, 
1853, for $130; the other is dated February 1st, 1854, for 
$286 ; I have Ryerson's order to pay these notes out of the 118 
moneys l receive from the securities he assigned me; I 
think the order was signed when the last note was given; 
this suit was prosecuted at my instance ; I was not re-
quested to do so by any one else ; I employed Mr. Space to 
assist me in getting witnesses. 

Being cross-ewamined by his own counsel, he said : I took 
up the two mortgages held by Wade and Bronson, men-
tioned in Ryerson's assignment to me, and paid Wade 
thirteen hundred and thirty-five dollars and thirty-one 

\ 
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119 cents, and for the Bronson mortgage seventeen hundred 
and ninety-nine dollars and eighty-six cents ; of the amount 
paid Wade, twenty-six dollars were for costs ; and of the 
11mount paid Bronson, rnventeen dollars and seventy-six 
cents were for costs; I got judgment on the bond of indem-
nity for the amount I had paid for the two mortgages ; I 
paid two hundred and eighty-six dollars and seventy-five 
cents for expenses of the suit on the bond of indemnity, and 
whether that is all the expenses or not I do not know; I 
never charged for anything but the actual expenses; the 
suit was contested all the way through, and I paid counsel 

120 also for arguing the cause; I think I have paid more for 
the ·wade a-hd Bronson mortgage than I received on the 
bond of indemnity; my claim is yet something shoH of 
$4,000 more than I have received; I think it is about 
$3,700, without any charge for my own services; it is three 
thousand six hundred and fifty-three dollars and twenty-
eight cents. 

121 

The amount for which Ryerson should have given me 
bis bond and mortgage was ................... $6,673 90 
Int. to 14th April, 1853. . . . . . . . . . . . . . . . . . . . . . 317 92 

$6,991 82 
-Recd. 14th April, 1853, of Depew, payment .... 1,240 00 

$5,751 82 
Int. to December, 1854.. . . . . . . . . . . . . . . . . . . . . 555 42 

$6,307 24 
Recd. for interest April 27th, 1854 .. $180 00 

" " " Dec. 4th, 1854 .... 1,670 00 1,850 00 

Bal. due December 4th, 1854 ..... . 
Int. to 17th April, 1855 .......... . 

Recd; April 17th, 1855.. . . . . . . . . . . $600 00 
Int.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16 55 
May, recd ....................... 1,211 53 

$4,457 24 
222 86 

$4,680 10 

Int... . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29 42 $1,857 50 

Al~ due. o •• ••• •••••••••• • •••• •• $2,822 60 

l 
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R. A. Ryerson's note .............. . 
Int. to t.his time .................. . 
Do. to Feb. 1, 1854 ............... . 
Int. to this time .................. . 
Expense account .................. . 
Int. to this time ................... . 

Now due me ................ .. 

$130 00 
13 65 

286 75 
26 30 

357 07 
17 00 $830 50 

$3,653 37 

The letters shown me I received from David Thompf!on, 
in regard to the matter between me and Space, who was 
Ryerson's brother-in-law. The said letters, one dated May 
8th, 1854, and the other May 1J th, 1854, were offered and 
read in evidence on the part of the plaintiff prout the 
same. 

The counsel for the plaintiff proposed and offered to 
examine the plaintiff as a witness generally in the cause, 
and to prove by him that he made the application for in-
surance; to which offer the defendants by their counsel ob-
jected; but the said Court decided the said evidence to be 

r competent, and the plaintiff to be a competent witness to 
prove the same or any other fact involved in the said issues; 
to which decision and ruling of the Court the defendants 
by their counsel excepted, and prayed that their exception 
might be sealed, and it is sealed accordingly. 

122 

123 

E. B. D. OGDEN. [L. s.J 124 

The witness further said : I made the application for in-
surance to Mr. Johnson, at the depot in Morristown; I 
can't say how long before it was obtained; I understood 
Mr. Johnson to be the secretary of the company. 

Question by counsel for plaintiff: What did you say to 
Mr. Johnson on the subject of insuring the mill? 

To this question the defendants by their counsel objected, 
because it was not competent. for plaintiff to give his own 
declaration in evidence in his own favor, and because if it 
was intended thereby to prove an application by plaintiff 
for insurance it wa,s incompetent 1 because by the rules of 

& 
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125 the company no verbal application is permitted, and be0 

cause plaintiff ha:d already offered in evid.enee a written 
application for insurance, and because also tl~e plalnti:ff's 
declaration averred that the application was iri writing and: 
on file. in the office of the defendants; but the said Court 
overruled the objection, and allowed the quesfion to be 
answered, and declared the same to be . competent and 
legal evidellce; to which ruling and decision of the said 
Court the defendants excepted, and prayed that their ex-
ception might be sealed, and it is sealed accordingly. 

E. B. D. OGDEN. [L. s.J 

126 Answer : I met Mr. Johnson in a hurry, as I was step-
ping on board of the car, and asked him if I had any more 
assessments to pay. "By tlie by," says he, your policy has 
run out, referring to another policy on other property. I 
told him I wished him to renew it; I then told him I 
wanted the f~lling mill property insured, and he said "I 
suppose you want a mortgage interest on that," and I told 
him I did; I did not state anything of the nature or amount 
of the mortgage ; the next I heard of {t, I received the pre- r 

mium note from Mr. Johnson to be executed; I signed the 
note here, and enclosed it in a letter to Mr. Johnson, and 

127 wrote to Mr. Ryerson ; that was all the conversation with 
Mr. Johnson ; I was going to New York and he stopped 
here ; I went to Branchville a day or two after the fire took 
place, and made examination -as to the fire; I ca1led on 
Mr. Johnson to see what it was necessary for me to do, and ) 
went from there to Branchville ; he tol_d me I had better 
go up r.ncl see how the fire happened and the extent of the 
loss, and intimated that there was some suspicion about the 
fire ; I went and examined the situation of the mill and 

128..; found it most all destroyed; I found one of the men who 
had worked in the mill; Mr. Winans ; I made my states 
ment and affidavit of the loss from my enquiries there; the 
building; when I saw it, was somewhat out of order, but 
could nbt be built for less than ~2,000. 

Being examined by defendants, he said; "I received this 
premium note in Morristown ; I signed one or two in New-
ton at the timE? spolrnn of by Mr. J oh:u§on i I think l got µ, 
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poUcy on the foi:ge at that time which I have s,uri:endered; 129 
I did so because I was sick of the company, I sold ,the 
property and gave up the policy because I had no further 
h1terest in it; I arµ pot s,ure I did not go to Br;inch-:ille 
and ask Ryer,.son ifhe }i.ad tl;ie policy; thipk I d.id ; I think 
l h;i,9-a let,ter from Ryerson bef01:e th11t, $aying he J;iad.a:t-
teI\ded to tl\is business; it was perhaps two or thr~e 
months from the tirµe I received the premium note till I 
:went to Newton i:p. 4-pri,l; think tbe note was signed at the 
;time L:eceived it; iµ A.pril las)rnd Mr. Johnson about the 
insurance .i11 tl1is yl;l.s,e. 

Whiifi,eld S. Johnson, recaUed by \iefendant~, ,~aid : I 130 
wentto Vi1;ginia, .and on 111y return found that Ryerson ha\l 
been there ; I saw Dr. Woodruff as I was going to Virgin-
ia; I had LO correspondence with him from that tinJ.e till 
I saw .him at Newton Opurt; I think as .I stated before the 
premium nqte ,was .signed in my office on Tuesday the first 
day of our April court; I came hvme on Saturday evening 
previous, and _could not have got the note to the Doctor and 
back ag::iin betw,"E;Jen th,at time and the doctor's coming on 
Tuesday; I recollect.sending two other notes to the doctqr 
.before the fire, and he brought them up when he came up 
after.the :qre; I am a little uncertain, but I.think I knew t31 
nothing of the doctor's having a mortgage on the property 
when I met him in Morristown at the depot. Re OyVned 
tlJ.e other:property. 

Being cros,s-exainined he said; Richard A. Ryerson had 
an insurance on tl)e.pr0perty s0me time before; I. don't 
knp;w .whether it ,was assigned to Woodruff or.not; I thjnk 
it expired a year before ; think I left home to go to Vtr-

,gini,a in February, stopped in Mqrristov\;n on my w,ay out; 
thinkI hadnot he!j,rd of the insur,ance beforeJea';jnghorne; 
,the date of survey on tbe 9th of March is acC0'7-nted for by 
the fact that the application is made to the suveyor, and be 

. brings i_n the survey. 

Tp.e defendants offersip .and read);n, evidei::ice the b<md 
given to :Or. W ooq.ruff, the plaintiff, b,y Willi~m Space,:in 
the penal sum qf $6000, d~te.d May 27th, 1854:, the execu-. • . ' 

,132 
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133 tion of which had been previously proved pro ut the said 
bond. 

The evidence being closed and the cause argued before 
the jury by the counsel, the court charged the jury as fol-
lows : " This is an action of covenant on a policy of insur-
ance. By the theory of mutual insurance, all persons 
insured become corporators or partners. Their capital is 
mostly made up of premium notes given by the insured, 
and of the cash proportion of the premium. The nature of 
a premium note, ifI correctl,v understand it, is that the mak-
er of it pays interest annually on the amount of it, and if a 

134- fire occurs while he continues one of the corporators, a pro 
rata assessment is made upon him to meet and discharge 
the loss by such fire, and so from time to time until the 
principal of the note is exhausted. 

A leading feature in such association is, that the corpora-
tors shall exercise their discretion in the selection of persons 
whom they will admit to membership, and whose property 
they will insure as the character of the person insured may 
be of importance, because of the nature of the capital from 
which the assessed receive their indemnity. 

This action is founded upon a policy of insurance issued 
135 by the Sussex County Mutual Insurance Company, to 

Ebenezer B. W oodrnff, dated March 9th 1854-, wherein 
they covenant to indemnify the insured for five years 
against loss or damage by fire happening to a mill and ma-
chinery at Branchville. • ; 

The propositions of the plaintiff are, that on the 6th of 
September, 1854, he had an insurable interest in the mill 
and machinery at Branchville, of the value of $2000 at 
least, which interest continues to the present time. 

136 That the company took the usual premium for such a 
risk for insuring him against fire, in the mill and machine-
ry. That they did insure him for $2000; that they issued 
a policy to him as evidence of their contract; that on the 
21st of April 1854, the mill and machinery were destroyed 
by an accidental fire; that he gave notice to the author-
ized agent of the company, as soon as he could, of the loss 
and the cause of the fire, as accurately as he could ascertain 
the same, and of the value of the property destroyed, and 
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that by the law which controls and enforces contracts of 131 
that nature, the company are bound to pay him the sum of 
two thousand dollars, with interest to be computed from the 
27th day of June, A. D.1854, to the 6th day of November, 
1855, that being the first day of the term of the Supreme 
Court, to which the postea of this trial will be returned. 

The first question, and that which lies at the basis of the 
action, is, had the plaintiff an insurable interest in the mill 
and machinery? If he had not, your labors may close on 
the ascertainment of that fact-and in connection with that 
question does the interest continue in whole or in part to 
the present time? 

Ryerson had sold to Depew and to Price certain pro-
perty at Branchville. Previously to that sale he had given 
two mortgages upon it: one dated April 7th, 1846, to 
Bronson, to secure tlie payment of $1500, and interest, on 
the 1st of January, 1852; the other dated 1st June, 1847, 
to Wade, to secure the p:i.,yment of $1000, on the 1st of 
June, 1848. On the 13th of December, 1848, Ryerson sold 
to Or lvin Price that part of said mortgaged premises on 
which the mill was situate for $6,612, or thereabouts. By 
the terms of that sale Price was to relieve tbe whole pro-
perty from the burden of the two mortgages then upon it, 
and also to protect Mr. Ryerson from liability on his bonds 
given for those mortgage debts. As he paid no cash at the 
time of the purchase, but in lieu thereof assumed the two 
mortgages, the consideration for the property was ar-
ranged by Price giving the personal security of himself. 
Peter Dunning, Guy Price, and Calvin Roe, in the shape 
of a bond, conditioned that he would pay off and discharge 
those mortgages when mature, and would keep down the 
interest on the bonds from 1st April, 1849. This arrange-
ment disposed of $2500 of the purchase money, and for 
_the balance of $4,112 he gave his own five several bonds. 

1 payable April 1st, 1853, for $500. 
1 " " " 1854, " 1000. 
1 " " " 1855, " 1000. 
1 " " " 1856, " 1000. 
1 " " " 185'7, " 612. 

All bearing interest, payable on the 1st of April, an-

138 

139 

140 
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nually, .and .secured the payment o:f {pose ,bonds ,by a 
m01,tgage 14p0n property which .he purchased from Ryerson. 
On or .about the 15th of January, 1849, Ryers1:m sold al).d 
.conveyed to Mr. Depew the residue of the property whicli 
had been mortgaged to Bronson & Wade, and in settle-
ment thereof took .his bonds for the payment of $:'1000 .and 
interest, secured by a mortgage on the property conveyed. 
Price neglected to discharge those mortgages, and Ryerson 
was embarrrassed both with his .own personal liabilities, 
.and his covenant with Depew respecting his portion of the 
property. He applied to Dr. Woodruff May 18th, 1852, 

142 four and a half months after Bronson's mortgage became 
due, .and more than.four years ,after Wade's was .payable . 
.Their negotiation and agreement was on the 18th of May, 
185.2. Ryerson then ,had the £ ve boncls of Price, and the 
bond ,of indemnity for independent portions .of the pur-
chase •Of the mill. The contract embraced a sale of the 
forge property ·for $3500 to be paid for out of the secu-
rities given by Ryerson to Woodruff. Woodruff's right to 
the purchase money was not prejudiced or lost because the 
title had ~ot .been made by him for the forge property, 
l'here is no pretence in the evidence that before the nego-
tiation for insurance he had . annulled the contnwt by re-

143 fusing to convey. .No proof of any demand upon him to 
. convey, before the application in beh.alf of Mr. Space, 
,made in May, 1854. In that application ]¥1:r. Thompson, 

144 

. the agent of Ryerson & Space, called the forge property a 
part of the property of .Mr. Ryerson, contracted for by 
Mr. Space. Woodruff stood in relation. to it when he ap-
plied to the company where he did, when the agreement 
,was,made,for its sale and its p11rchase by Ryers'on. That 
agreement was then a subsisting one' as ,regards that sale, 

.aud vested in Dr. Woodruff a frxed interest in the bonds 
and mortgage given by Mr. Price, and transferred to him 
by Ryerson, and an insurable interest in the buildings and 
machinery embraced.in the mortgage. 

Was that interest lost or impaired by any of his subse-
quent acts ? He .Paid off the mortgages to . Bronson & 
Wade, and is nearly reimbursed, except. the expenses, out 
of the borid of iU:demnity. The purchase money of the 

·forge. property. was not paid. Jlis arrangement.with Space, 

r 
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in May, 18-M, after the fire, did not in law discharge Mr. 
Ryerson from his indebtedness for the farm, nor relieve the 
securities held by Dr. Woodruff from responding to the 
payment. It was only additional security called for by the 
plaintiff, and acceded to by Ryerson & Space. He has, 
conveyed the farm out and out without receiving any of 
the money, letting it be applied by Ryerson as he saw fit. 
As the case is before us on the documents, and the evidence 
connected with them, the plaintiff, by the law of the land, 
had an insurable interest in the mortgaged property which 
was consumed on the 21st of April, 1854, to the value of 
the insurance as claimed, which interest, in the eye of the 
law, has not been destroyed or impaired by any of his sub_ 
seqrient acts. 

If the plaintiff was insured by the company, did he sus-
tain a loss? The fire took place on the 21st of April, 1854, 
and the building and machinery were consumed. Did he 
give notice, with a statement of the loss? In answer, I re-
fer to the paper produced in evidence. 

The remaining questions are : Did the company issue to 
him a policy? If so, was there any fraud, actual or legal, 

145 

146 

on the part of Dr. Woodruff, in obtaining the insurance, 147 
which should taint and vitiate the contract, as to issuing 
the policy ? If you beHeve, from the weight of the testi-
1110ny, that Mr. Johnson, the acknowledged and acting 
agent of the company, so answered :Mr. Whelpley and Dr. 
W ood1·uff, as fairly to lead them to believe that a policy 
had been executed and sent out of the office for Dr. Wood-
ru:ff, such declaration is conclusive against the compar y 
upon the qt1estion of the execution and legal delivery of 
the instrument. They cannot on this trial repudiate the 
representations of :Mr. Johnson, if made as contended for 
by the plaintiff. 148 

No intentional fraud is pretended to have been commit-
ted. It is said the1·e was legal or constructive fraud. The 
rule of evidence IS well estab1ished that fraud cannot ol'din-
arily be inlefred, but it must be proved: In this case, the 
transaction between Dr. Woodruff and the company is fair 
on its face. The burden of tainting it with vitiating fraud 
rested on the defendants. 

There is another well settled principle of law. If a 
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149 party contributes, by his own negligence or want of proper 
caution, in any essential degree to his damage, he cannot 
resort to the other party for redress of his injury, because 
a jury cannot admeasure or apportion to each the effect of 
his own default. The only ground on which the allegation 
of fraud is placed, are the withholding of notice that Ryer-
son had any interest in the subject matter of the insurance, 
and that the applicant had only a mortgage interest . 

.As to the first point, there is no proof which in law so 
connects Ryerson with the interest insured, as to make it 

150 material that his name should have been mentioned . 
.As to the second, the interest being only a mortgage in-

terest, such interest was insurable without notice of its 
nature. This part of the defence is put on the ground that 
the defendants have been prejudiced by the fact that the 
disclosure was not made. No such information is required 
by the conditions of the policy. No questions of the kind 
were asked. If material, were not the defendants in laches 
in not guarding that point by propounding the questions ? 

Is it a fact that it increased the risk? You are to judge 
of that. No difference is made in the printed terms, 

151 whether the interest was in fee or a mortgage interest . 
.As to the right of subrogation, that would be to the debt 

and security of Price, whatever it might be. The insurers 
upon that doctrine would succeed to the rights which the 
insured may hold for indemnity from other sources. No 
prejudice or partiality should operate in the case. It is a 
simple question of right upon the construction and present 
efficacy of a ccntract, and should be settled on those princi-
ples which control the intercourse of man and manjn their 
business relations. 

152 Before the said cause was submitted to the jury by the 
Court, and before the jury retired to consider their verdict, 
the Court was requested by the defendants to charge the 
said jury that if, from the evidence, they believed that 
Richard .A. Ryerson was either the agent of the plaintiff in 
procuring the insurance, or directly interested in the insur-
ance, the plaintiff was bound by the acts and representa-
tions of said Ryerson in reference to the insurance ; but the 
said Court refused so to charge, and did charge the jury 
that there was n9 eyider;tcE) pf §uch agency o:r; iutElrElst of 

) 
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said Ryei:son, and the plaintiff could not be affected by 153 
anything he said or did; to which refusal and charge of 
said Court the defendants, by their counse1, excepted and 
prayed .a bill of exceptions, and that it might be sea1ed, and 
it is sealed accordingly. 

E. B. D. OGDEN. [L. s.J 

The defendants also before said jury retired, asked the 
said Court to charge the jury, that if they were satisfied 
from the evidence that the representations of the plaintiff, 
or of Ryerson as his agent, in effecting the insurance, were 
such as fairly to lead the defendants to suppose that the 
plaintiff was the owner of the premises insured, and did lead 
them so to believe; such representation, being untrue, was 
fraudulent, and avoided the contract of insurance; but the 
said Court refused so- to charge and instruct the jury, and 
thereupon the said defendants, by their counsel, excepted 
to such refusal of the said Judge and prayed a bill of ex-
ceptions, and that the same might be sealed, and it is sealed 
accordingly. 

E. B. D. OGDEN. [L. S.] 

The said defendants, by their counsel, also requested the 
said Judge, before the said jury retired to consider of their 
verdict, to charge said jury that if they believed, from the 
evidence in the case, that the plaintiff refused to deliver to 
said Richard A. Ryerson a deed for the Forge farm until 
said Ryerson would give to said Woodruff further and ad-
ditional security for the payment of the purchase money, 
then said plaintiff had no lien on the securities assigned to 
him by said Ryerson, or on the premises insured for the 
said purchase money of said Forge; which charge and in-
struction the said judge refused upon such request to give 
to said jury, and thereupon the said defendants, by their 
counsel, excepted to such refusal and prayed a bill of ex-
ceptions, and that the same might be sealed, and it is sealed 
accordingly. 

E. B. D. OGDEN. [L. s.J 

The said defendants, by their counsel, also requested the 
said judge, before the said jury retired to consider of their 

6 
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verdict, to charge and instruct the jury that if they were 
satisfied by the evidence that Mr. Space, when he received 
the conveyance from Woodruff of the Forge farm, did so 
by the consent of Ryerson, and upon the agreement to 
stand in Ryerson's place and assume Ryerson's liabilities to 
Woodruff, and that Woodruff assented to it, Ryerson was 
in law discharged from all personal liability upon his con-
tract with "\Voodruff for said Forge farm; which charge 
and instruction the said judge refused upon such request to 
give to the said jury, and thereupon the said defendants, 
by their counsel, excepted and prayed a bill ofexceptions, 
and that it might be sealed, and it is sealed accordingly. 

E. B. D. OGDEN. [L. s.J 

The said defendants, by their counsel, also requested the 
said judge, before the said jury retired to consider of their 
verdict, to charge and instruct the jury that the contract of 
insurance in this case, if any were made, being only as 
security for a part, to wit, two thousand dollars of an entire 
debt of $6,673 90, but not of any specific part thereof, the 
defendants upon paying the whole debt would be entitled 
to be subrogated to a1l the rights of the plaintiff in the se-
curities held by him for the payment of said debt, one of 
which was the personal obligation or liability of Richard 
A. Ryerson; and that if Woodruff had in any way re-
leased or discharged Ryerson from such personal liability, 
or any part thereof, he could not recover of the defendants 
in this action ; which charge and instruction the said judge 
refused upon such request to give to said jury ; and there-
upon the said defendants, by their counsel, excepted and 
prayed a bill of exceptions, and that it might be sealed, and 
it is sealed accordingly. 

E. B. D. OGDEN. [L. s.J 
The said defendants also excepted to so much of the 

charge to said jury as instructed them that the defendants 
were only entitled in case of payment to be subrogated to 
the rights of Woodruff in the bond of Calvin Price and the 
mortgage on the premises insured, and prayed a bill of ex-
ceptions, and that it might be sealed, and it is sealed 
;:iccordingly. 



) 

43 

The said defendants also excepted, by their counsel, to so 
much of the charge to the jury as instructed them that the 
plaintiff's rights in this action were in no way affected or 
impaired by his agreement to convey and actual convey-
ance of the Forge farm to William Space, and prayed a 
bill of exceptions, and that it might be sealed, and it is 

, sealed accordingly. 
E. B. D. OGDEN. [L. s.] 

The defendants also, by their counsel, excepted to that 

161 

part of said charge to the jury wherein the Court instructed 
them, that as the case was before· them on the documents 162 
and the evidence connected with them, the plaintiff had by 
the law of the land an insurable interest in the mortgaged 
property, which was consumed on the 21st April, 1854, to 
the amount of the insurance at the time the contract of in-
surance was made,· insisting that that was a question of 
fact for the consideration of the jury, under instruction 
from the Court as to what, in law, constitutw an insurable 
interest, and prayed a bill of exceptions and that it might 
be sealed, and it is sealed accordingly. 

E. B. D. OGDEN. [L. s.J 
The defendants, by their counsel, also excepted to so 

much of said charge as instructed the jury that as a matter 
of law the plaintiff's insurable interest in said premises had 
not been in law destroyed or impaired by any of his acts 
subsequent to effecting the insurance, but existed at the 
commencement of this action and at the time of the trial, 
insisting that that was a question of fact for the considera-
tion of the jury, and prayed a bill of exceptions and that 
the same might be sealed, and it is sealed accordingly. 

163 

E. B. D. OGDEN. [L, s.] 164 

The defendants also, by their counsel, excepted to so 
much of said charge as iniitructed the jury that the legal 
effect of the written agreement between Ryerson and 
Woodruff, was to entitle Woodruff to demand and recover 
the purchase money of the forge farm, before tendering to 
Ryerson a deed for the property, and prayed a bill of ex-
ceptions, and that it might be sealed, and it is sealed ac-
cordingly. 

E. B. D. OGDEN. [Seal.] 
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165 The said defendants also, by their counsef, excepted to 
so much of said charge to said jury as instructed them that 
there was no evidence that Woodruff had annulled, or in 
any way impaired his rights under the original contract 
between himself and Ryerson, and prayed a bill of excep-
tions, and that it might be sealed, and it is sealed accord-
ingly. 

E. B. D. OGDEN. [Seal.] 

The said defendants, by their counsel, also excepted to 
so much of said c0arge, as instructed the said jury that the 

166 plaintiff was not bound to state in his application, that he 
desired to insure a mortgage interest in said premises, and 
prayed a bill of exceptions, and that it might be sealed, and 
it is sealed accordingly. 

E. B. D. OGDEN, [Seal.] 

The said defendants also, by their counsel, excepted to so 
much of said charge as instructed the said jury that the 
defendants were estopped from denying the issuing of the 
policy of insurance, by the declaration of Mr. Johnson, if 
the jury believed the evidence of Mr. Whelpley, and pray-
ed a bill of exceptions, and that it might be sealed, an:d it 

167 is sealed accordingly. 
E. B. D. OGDEN. [Sealed.] 

N. J. COURT OF ERRORS AND APPEALS. 
TERM 1856. 

THE• SussEx CouNTY MuTUAL INsuR-
ANCE COMPANY, 

Plaintiff in Error, 

and 

EBENEZER B. w OODRUFF, 
Deft. in Error. 

In Error to the 
Supreme Court. 

And afterwards, to wit, at the Term of March; in the 

) 



year o:f'ou'r Lord eighteen hundrEid and fifiiy0 sh, of tne'S"a:'id 1'68 
'Court of Errors and Appea1s, before the Judge there<'>f, 
·comes the sai<f St1ssex County Mutual Jlnsuranc'e Conrpan:r, 
by David Thompson, their attorney, and saith that in the 
record and proceedings aforesaid, a'nd also i'n the matters 
received and con:fai.ned in the said bills of e:xeptions sealed 
on· t'he trial of the said issues Joined between t11e paiJ:ties 
aforesaid, andi also fo giving t'he verdict and judgment 
aforesaid, there is manifest error in this : 

1st. That the said Justice of the Supreme Court; before 
whom t'he said issue was tried, upon the t:rial of the same 
before the said jury, and after the plaintiff rested: his ca-use, 
refused to nonsuit the plaintiff, although requested so to 
do by the counsel of the defendants, and decided among 
other t'hfogs that there was sufficient evidence of the exe-
cutfon and delivery of the policy of insurance, and cifits 
loss tb be submitted to the jury; that the plaintiff was· Iibt 
bound to disclose his special interest in the property When 
applying for insurance; that the plaintiff had offered s'ufli-
cient evidence of such an insurable interestin the property, 
as was set forth in his declaration to go to the jury ; and 
that the evidence did not disclose such misteprese'nta'tions 
ofhis interest in the property by the plaihtiff, as would' in 
law avoid the policy of insurance, if one· was executed and 
delivered. Whel'eas the said J'ustice ought by tl:le law of 
the land to have non suited the plaintiff; 

) ' 2d: And there is error also in this, that the said Justice 
before whom the said issue was tried upon the trial' thereof, 
refused to allow the said defendants tb give in evidence 

169 

1"70 

the conduct and declarations of Richard A. Ryerson\ iirre-
ference to the said fire, for the purpose of showing that, if l 71 
any'policy of-insurance had been issued'by 'the def~ndants, 
it was rendered null and void by the f'raudulent'·condhct' of 
said Ryerson; in whom the title to said property appeared 
to lie, and who was proved to have been directly interest-
ed in said insurr.nce, if any had been effected, up·on' fhe 
ground that said Ryerson was a competent wittiess· for the 
defendants, andino such joint interest in such ihsurance 
was·sliown in him'as woulffrender his· conducWand decla. 
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172 ration competent evidence; whereas, by the law of the 
land the defendants were entitled to give in evidence to the 
jury the said conduct and declaration of said Ryerson. 

3d. And there is error also in this, that the said Justice, 
before whom the said cause was tried upon the trial there-
of, against the objection of the counsel of the defendants, 
permitted the plaintiff, who had been called and examined 
as a witness by the defendants upon the question of his in-
surable interest in said premise, to give evidence generally 

173 in his own behalf, in reference to all matters involved in 
said cause, whereas by the law of the land he should have 
been confined to those matters as to which h~ had been 
examined by the defendants. 

4th. And there is error also in this, that the said Justice, 
before whom said cause was tried upon the trial thereof, 
against the objection of the counsel of the defendants, al-
lowed the plaintiff to give his own declaration in evidence, 
in his own favor. Whereas, by the law of the land the said 
declarations were incompetent. 

17 4 5. And there is error also in this, that the said plaintiff 
was allowed on the trial of said cause, against the objec-
tion of the counsel of the defendants, to give in evidence 
his own verbal application for insurance, whereas said evi-
dence was incompetent, because, among other things, it ap-
peared in evidence, that the rules of the defendants re-
quired said application to be in writing ; the declaration of ) 
the plaintiff averred the same to be in writing, and the 
plaintiff had offered in evidence a paper purporting to be 
the application for said insurance. 

175 6. And there is error also in this, that the said Justice, 
before whom the said cause was tried on the trial thereof, 
refused (although so requested to do by the counsel of the 
plaintiff, before the jury retired to consider of their ver-
dict,) to charge and instruct the jury, that if they were satis-
fied from the evidence that the representations of the plain-
tiff, or of Richard A. Ryerson, as his agent, in effecting 
the insurance, were such as fairly to lead the defendants to 
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suppose that the plaintiff was the owner of the premis3s 176 
insured, and did lead them so to believe-such representa-
tion being untrue, was fraudulent and avoided the con-
tract of insurance, whereas by the law of the land the 
said judge was bound so to charge and instruct the said 
jury. 

7. And there is error in this also, that the said Justice, 
before whom the said cause was tried on the trial thereof~ 
refused (although requested so to do by the counsel of the 
defendants, before the jury retired to consider of their ver-
dict,) to charge and instruct the said jury, that if from the 177 
evidence they believed that Richard A. Ryerson was 
either the agent of tl1e plaintiff in procuring the insurance, 
or directly interested in the insurance, the plaintiff was 
bound by the acts and· representations of said Ryerson in 
reference to the insurance. Whereas by the law of the 
land the said judge was bound so to charge and instruct 

• the jury. 

8. And there is error also in this, that on the trial of said 
cause, the said justice before whom the same was tried, 
charged the jury that there was no evidence that Richard 178 
A. Ryerson was the agent of the plaintiff in effecting the 
insurance, or that he had any interest therein, and that the 
plaintiff could not be affected by anything he had said or 
done. Whereas there was evidence of said agency and 

) \ interest which should have been submitted to said jury, 
and the question of his agency determined by them. 

9. And there is error also in this, that the said justice, 
before whom said cause was tried on the trial thereof, re-
fused (although so requested to do by the counsel of the 179 
defendant before the jury retired to consider of their ver-
dict,) to charge and instruct the said jury, that if they be-
lieved from the evidence that the plaintiff refused to deliver 
to said Richard A. Ryerson a deed for the Forge farm, 
until said Ryerson would give to said Woodruff further 
and a~tional security for the payment of the purchase 
money, than he had agreed to give, then said plaintiff had 



1:$Q no .lieIJ. o:r.i. tGce securiti.es assigned :to hi111 by sai~ Ryerson 
o,r OR t~1e prernh1es insmed for the sa:id purchase money of 
Sil,id Forge farm. Whereas by the law .of th.e la_nd the sa,id 
j11-dge was bQ:uad so .to charge and i1;1struct the $aid j:u.ry. 

10. And there is error also in this, that the said Justice, 
before whom said cause was tried on the said trial, refused 
(altho:ugh .so requested by the counsel of the defendants, 
before the jury retired to consider of their verdict,) to 
charge and instruct the said jury, that if t)ley believed 
from the evidence that William Space, when he received 

1,81 the c;onveyance of the Forge farm from the plaintiff, did 
so by the con.sent of Ryerson, and upon an agreement with 
th~ plaintiff and Ryerson that he would stand in Ryerson's 
pl1;1,ce and assume his liabilities to plaintiff, Ryerson was 
in law di.schargE;d from all personal liability, upon his con-
tr.act with the plaintiff for the purchase of said Forge farm. 
W.here.as the SlJiid justice wa::i by t)le law of the lap.d bound 
so to charge said jury. • 

H.. And there is error also in this, that the i:iaid J 11stice, 
before whom said cause was tried on the trial thereof, re-

182 f11sed (althoµgh so requested by the cou:r.isel of thEl defend~ 
ants, beforEl the said j11ry retired to c<m::iider of their ver-
dict,) to charge and in:;itruct the s::i,id jury, that the contract 
of insµrance in this c;:i,se, if any were made, oeing only 
t9 securEl a pit,rt of an alleged c?ebt of $6673 90, the de-
fendants upo:p. paying the whole dept would bEl entitled to ) 
be subi;ogated to all th.El rightEi of tlw plaintiff in all the 
securities held by him for the payment of said dElbt, one of 
which was the. personal obligatio:µ or liability of said 
Richard A, Ryerson ; and that if the plaintiff had in any 

183 way clischarged said Ryerson from such personal liability, 
•. • • or aµy part thereof, he could not recover of the defe:udants 

in said action. Whereas by the law of the land the said .. 
justice was bo11nd E!O to chargEl and instru.ct :said j:ury. 

:\.2. And thElre is error also in this, that the said Justice, 
before whom said cause was tried at the trial thElreof, not-. 
wHJ:ist.a11diµg tht:l objection. of tP{.) cl~ftJ11dants, cJ;i11i:ged tJ,:t1q 
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jury that the defendants, in case of payment by them, were 184 
only entitled to be subrogated to the rights of the plaintiff 
in the bond of Calvin Price, and the mortgage on the pre-
mises ii1sured. Whereas such is not the law of the land. 

13. And there is error also in this, that the said Justice, 
before whom said cause was tried at the time thereof, not-
withstanding the objection of the defendants at the time,) 
charged the said jury that the plaintiff's arrangement with 
Space, in May, 1854, after the fire, did not in law discharge 
Mr. Ryerson from his indebtedness for the farm, nor relieve 
the securities held by Woodruff, from responding to the 185 
payment. It was only additional security called fur by the 
plaintiff, and acceded to by Ryerson & Space. Whereas 
the said justice should by the law of the land have in-
structed the said jury what agreement in law would, or 
would not, have discharged said Ryerson, and left to the 
jury to say from the evidence whether he was so discharged. 

14. And there is error in this also, that the said Justice, 
before whom said cause was tried on the trial thereof, and 
against the objection of the defendants at the time, in-
structed the said jury that as a matter of law the plaintiff's 186 
rights were not affected or impaired by anything which 
had taken place between the plaintiffs, William Space and 
Richard A. Ryerson. Whereas, by the law of the land, 
the agreement between those parties was such as to release 
Ryerson from a part of said alleged debt, and thereby to 
destroy the insurable interest of said plaintiff in the pro-
perty insured. 

15. And there is error in this also, in that the said jus-
tice, at the time of the trial, and notwithstanding the objec- 187 
tibns of the defendants at the time, charged the said jury, 
that "as the case was before them on the documents and 

' the evidence connected with them, the plaintiff, by the law 
of the land, had an insurable interest in the mortgaged 
property which was consumed to the value of the insurance 
as claimed." Whereas, by the law of the land, the said 
justice should have instructed the said jury what in law 
constituted an insurable interest, and left to their deter-

7 
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188 mination the question whether the plaintiff had such an 
insurable interest in the property consumed. 

16. And there is error also in this, that the said justice 
charged the said jury, notwithstanding the objection of the 
defendants, that as a matter of law the plaintiff had an 
insurable interest in the mortgaged property to the value 
of the insurance. ·whereas the question of the amount of 
the insurable interest of the plaintiff, if any, should have 
been left to the determination of the jury. 

189 17. And there is error also in this, that the said justice, 
before whom said cause was tried, at the trial thereof, and 
against the objection of the defendants, charged the jury 
that as a matter of law the plaintiff's insurable interest in 
said property had not been destroyed or impaired by any 
of the plaintiff's acts subsequent to effecting the insurance, 
but existed at the commencement of the action, and at the 
time cf the trial. Whereas, by the law of the land, plain-
tiff had no insurable interest, and the question whether he 
had or not should have been left to the determination of 
the said jury. 

190 18. And there is error in this also, that the said justice, 
before whom said cause was tried, at the tdal thereof 1 

notwithstanding the objection of the defendants, charged 
the said jury that the legal effect of the written agreement 
between Ryerson and vVoodi-uff was to entitle Woodruff to 
demand and receive the purchase money for the Forge 
farm before tendering to Ryerson a deed for the property. 
Whereas such is not the legal construction of said agree-
ment. 

19:t 19. And there is error also in this, that said justice, be-
fore whom said cause was tried, at the trial thereof, against 
the objection of the defendants, charged the said jury that 
there was no evidence the plaintiff had annulled or im-
paired in any way his rights under the original contract 
with Ryerson. Whereas there was such evidence, which, 
by the law of the land, should have been submitted to the 
consideration of the jury, and have been passed upon by • 
them. 
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20. And there was error also in this, that the said justice, 192 
before whom said cause was tried, at the time thereof, not-
withstanding the objections of the defendants, charged said 
jury that the plaintiff was not bound to state in his applica-
tion for insurance and notify the defendants that he wished 
to insure a mortgage or special interest. Whereas, by the 
law of the land, he was bound so to state or notify the de-
fendants thereof. 

21. And there is error in this also, that the said justice, 
before whom said cause was tried, at the trial thereof, not-
withstanding the objections of the defendants made at the 
time, charged the said jury who tried the cause, that if 
they believed· the evidence of Mr. Whelply, the defend-
ants were estopped by the declaration of Mr. Johnson 
from denying the issuing of the policy of insurance. 
Whereas such is not the law of the land, and the question 
whether such policy was ever issued, should have been 
submitted to the determination of the jury under the evi-
dence. 

193 

22. And there is error also, in that the said Court re- 194: 
jected legal evidence offered by the defendants on said 
trial, and would not permit the defendants to show at whose 
instance and request the survey on which said insurance 
was based was made, and what representations were made 
at the time of said application. 

) \ 23. And there is error also in this, that the judgment 
aforesaid, by the record aforesaid, appears to have been 
given to the said Ebenezer B. W oodru:ff against the said The 
Sussex County Mutual Insurance Company. Whereas, by 195 
the law of the land, the said judgment ought to have been 
given for The Sussex County Mutual Insurance Company 
against the said Ebenezer B. W oodru:ff. 

And the said The Sussex County Mutual Insurance Com-
pany prays that tbe judgment aforesaid, for the errors 
aforesaid, and for other errors in the said record and pro-
ceedings being, may be reversed, annulled, and altogether 
holden for naught, and that they may be restored to all 
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196 things which they have lost by occasion of such judgment, 
&c. 

DAVID THOMPSON, 

Atty. and of Counsel with Pl:ffs. in Error. 

New Jersey, ss. : 
The Sussex County Mutual Insurance Company put in 

their place David Thompson, their attorney, to prosecute 
their writ of error in the Court of Errors, and appeals 
against Ebenezer B. "i:V oodru:ff. 

197 A. 
Articles of Agreement made this eighteenth day of May, 

1852, between Richard A. Ryerson of the. county of Su~T 
sex and State of New Jersey of the one part, and ~benezer 
B. W oodru:ff, j unr. of Morristown, New Jersey of the oth()r 
part, witnesseth, that the said Ryerson hereby agree~ to 0 

buy of said W oodru:ff a certain property belonging to sa~P.: 
W oodru:ff, situate near Branchville, in the township of 
Frankford, in the county of Sussex, known as the Forge 
property, wherein J amos Marcel now lives, containi'.l!:g 

198 about eighty-eight acres of land more or less, and to pay 
for the same the sum of thirty-five hundred dollars; and: 
the said W oodru:ff agrees to give the said Ryerson a. good 
and suflicent title therefor, and the said "i:Voodru:ff agrees, 
with said Ryerson to pay off and discharge :first a mod-
gage given by Richard A. Ryerson, dated September 7th 
1846, to Frederick Bronson, trustee, &c., for the sum of 
one thousand :five hundred dollars, payable on the first.. 
January 1852; and also another mortgage given by said_ 

199 Richard A. Ryerson, dated I st .June 1847, to Serring Wade, 
for the sum of one thousand dollars, payable June 1st, 
1848, both mortgages being on the same property, situate 
in Frankford aforesaid, part whereof was sold by saip, 
Ryerson to Joshua Depeu and part to Calvin Price. And 
said Ryerson hereby assigns, transfers, and sets over to said 
W oodru:ff his executors, administrators and assigns, a cer• 
tain mortgage made by Joshua Depeu and wife, dated 15th 
of January 1849, to secure to said Ryerson the payment of 
the sum of four thousand dollars, which mortgage is record,. 

) ' 
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ed: in Sussex county clerk's office, on 12th Marah, 1849· 200, 
Book Q, page 68, &c., and the bonds therein mentioned, 
together with all moneys due, and to grow due thereon, 
and the estate thereby mortgaged, and also a certain other: 
mortgage made by Calvin Price, and wife, to Richard A. 
Ryerson, dated 13th December, 1848, to secuJ.1e.tl).e payment 
of the sum of four thousand one hundred and twelve dol~ . 
lars, recorded MarGh 12th, 184;9, in Sussex county clenk's, 
office in ~onk 0. !age 67, together with the bondS'therei1;1_ 

·'r-xc.t t 'fn,tj;l, . ,, 
mentione , payab .e on the first day of April, 1854, 1011 

' the sum o?one thousand dollars, together with all moneys 
due, and to grow due thereon, and the estate thereby mort- 201 
gageq, and aJ::io, l:!.-. certain bond of indemnity made and 
executed by Calvin PriGe, Peter Dennis, and Guy Price 
and , Charles Roe, to said Ryerson, in the penal sum o( 
:five thousand dollars, conditioned to pay off the said 
Bronson mortgage, and I do hereby constitute and appoint 
the said Woodruff, his executors and administrators, my 
true and lawful attorney, in fact, to pay off the said 
mortgages, and to bring suit in my name, and at said 
Ryerson's costs and charges, to enforce the said bond of 
indemnity against the obligors therein named; and for fur- 202 
ther securing th€!, payment of the said purchase money 
of said forge property, and said money, advanced,, to pay: 
off the saiq. Bron13on & Wade mortgages, the said Ry;ei;son, 
agrees to give sai.d Woodruff, before he pays off said. Br.on, 
son & W ad.e mortgages, a first mortgage and li,en on a tract, 
of land sit1J.ate in the township of Montague, county; of 
Sussex, bought of Horatio N. Gus.tin, containing apout two. 
hundred and forty acres. 

And the said Ryerson also agrees to and with said Wood-. 
ruff, his executors, administrators and assigns, to inde.m- 203 
nify thEl said Woodruff, his executors, and administrators,,, 
against aU costs, charges and expenst)s, of any; kind soever· 
which he. may sustain by reason of negotiating the ~aid 
t:r,ansaction and raising the said money to pay off said mprt-
gages, as agent for said Ryerson; and in the prosecutiop. qf; 

the said suits which may be brought in course of executipn; 
of this agreement, the foregoing assignment of mortgages 
and securities being for purpost) of securing the payment 
of the purch,ase money of Forge P.roperty, and the aµvances. 
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to be made in pursuance of this agreement, the said Wood-
ruff to account for residue to said Ryerson, his executors 
and administrators, whenever collected, the said Ryer-
son agrees to pay interest on the said purchase money of 
Forge property as soon as he is in possession of the same. 
The said Ryerson is to keep the buildings on said mort-
gaged premises insured, or to indemnify said Woodruff, if 
he does so, and also to pay the taxes that may be assessed 
against the property herein mentioned, so far as the said 
Woodruff would otherwise be liable to pay the same. 

• Witness our hands and seals, the day and year first above 
written. 

Sealed and delivered.} 
in the presence of 

Rrcm.Rn A.. RYERSON. [L. s.] 
E. B. WOODRUFF, Jr. '[L. s.J 

E. w. w HELPLY. 

B. 

This policy of insurance witnesseth, that "The Sussex 
County Mutual Insurance Company," in consideration of 
deposit note No. 2513, for $180 to them paid, by the in-
sured, hereinafter named, the receipt whereof is hereby 
acknowledged, do insure Ebenezer B. Woodruff against 

206 loss or damage by fire to the ani.ount of two thousand dol-
lars on his woolen manufactory, and machinery therein, in 
Branchville, according to survey No. 2513, on file in this 
office. 

A.nd the said company do hereby promise and agree to 
make good unto the said insured, his executors, adminis-
trators and assigns, all such loss or damage not exceeding 
in amount the sum insured, as shall happen by fire, to the 
property above specified, during five years, to wit, from 
the ninth day of March, one thousand eight hundred and 
fifty-four (at 12 o'clock, noon) unto the ninth day of March, 
one thousand eight hundred and forty-nine (at 12 o'clock, 
noon) the said loss or damage to be estimated according to 
the true and actual cash value of the said property at the 
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time the same shall happen, and to be paid within sixty 207 
days after due notice and proof thereof made by the in-
sured in conformity to the conditions annexed to this po-
licy. ' Provided always, and it is hereby declared, that this 
corporation sha11 not be liable to make good any loss or 
damaO'e by :fire which may happen or take place by means 

b • f of any invasion, insurrection, riot or civil commot10n, or o 
any military or usurped power. And provided further, 
that in case the insured shall have already any other insur-
ance against loss by :fire on the property hereby insured, 
not notified to this corperation, and mentioned in or en-
dorsed upon this policy, then this insurance shall be void 208 
and of no effect. And if the said insured shall hereafter 
make any other insurance on the same property, and shall 
not, with all reasonable diligence give notice thereof to this 
corporation, and hav.e the same endorsed on this instrument, 
or otherwise acknowledged by them in writing, this policy 
shall cease and be of no further effect. And in case of any 
other insurance on the property hereby insured, whether 
prior or subsequent to the date of this policy, the insured 
shall not, in case of loss or damage be entitled to demand 
or recover on this policy any greater portion of the loss or 209 
damage sustained than the amount hereby insured shall bear 
to the whole amount insured on the said property. And it 
is agreed and declared to be the true intent and meaning of 
the parties hereto, that in case the above mentioned build-
ing shall at any time after making and during the time this 
policy would otherwise continue in force be appropriated, 
applied, or used to or for the purpose of carrying on, or 
exercising therein any trade, business or vocation, denomi-
nated hazardous, or specified in the memorandum of spe-
cial hazards, in the proposals annexed to this policy, or for 210 
the purpose of either keeping or storing therein any of the 
articles, goods, or merchandise, in the same proposals deno-
minated hazardous, or included in the memorandum of spe-
cial rates, except as herein specially provided for, or here-
after agreed to by this corporation,in writing, to be added 
or endorsed upon this policy, then and from thenceforth, so 
lmg as the same shall be so appropriated, applied, or used, 
these presents shall cease and be of no force or effect. And 
1t is moreover declared, that this insurance is not intended 
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to ·apply to, ot,cover a11y books of account, written securi-
ties, tleeds, or other evidences of title to lands, nor toborrds, 
bills, notes, or other evidences of debt, nor to money or 
bullion. And that this policy is ma:de and a:ccepted i'n 
•reference to the survey above mentioned; and the ·condi-
tions hereto annexed, which are to be used and resorted to 
in order to explain the rights and obligations of the parties 
hereto in all cases not herein otherwise specially provided 
for and •subject to the by-laws and regulations of the com-
pa,ny, made from time to ti'me. 

In witness whereof, The Sussex County Mutual Insurance 
Company have caused these presents to be sealed by their 
president,, and attested by their secretary, at Newton, this 
ninth day of March, in the year of our Lord one thousand 
eight 'hundred and :fifty-four. 

JoHN HALL, President. [L: s.J 
Attested, 

W. S. JOHNSON, Secretary, 

(Endorsed.) 
No. 2513. 

The Sussex 'County Mutual Inimfance Oompa:riy. 
Ebenezer B. Woodruff. 

Dolls. 2000. Premium, .......... $180 00 
Deposit............. 9 00 
Policy fee ......... . 

.A.pl. 6th. 
• Registered page 250. 
Expires, 9 March, 1839. 

C. 

6 50 
0 75 

No. 2513.-Application of E. B. Woodruff, of Morris-
town, in the county of Morris, for insurance against loss 
by fire, by the Sussex County Mutual Insurance Companyi 
to wit:-



1. On Dwelling Hou~e .........••• 
2. Household furniture and wearing 

apparel therein ............. . 
3. Provisions and grain therein ... . 
4. Barn and shed ............... . 
5. Hay and grain therein ......... . 
6. Wagon house ................. . 
7. Grain and farming utensils therein 
8. On factory and machinery ..... . 

57 

Estimated value. Insurance. Premium. 

$3,000 $2,000 $180 
Deposit 5 per cent. is $9 00 

Note.-The Surveyor is requested fo answer the following questions, viz,: 

214 

(1) Situation, and by whom occupied? (2) Of what materials built, whether 215 
new or old? (3) Size of buildings and arrangements? (4) Number of 
chimneys, fire places and stoves 1 (5) Are they all secure? ( 6) Where are 
ashes kept, in wood or stone depositories ? (~) Relative situation as to other 
buildings, distance from each, if less than 100 feet, and for what purpose 
used ? (8) Is there any othei· proptrty insured by this company within 100 
feet, and to what amount ? 

Situated in Branchville, in Sussex county, occupied by 
Richard A. Ryerson ; built of wood, except the lower 
story ; is in good repair ; 4 7 x 26 feet ; 4 stories high ; the 
first story is stone ; is used for fulling and :fini:;hing cloth; 
use a stove ; the pipe goes in the chimney ; is secure. 

Second story is used for twisting and reeling stocking 216 
yarn ; use a stove in the room. 

Third story is used for spinning and carding wool ; one 
stove in this room ; pipe goes in the chimney. 

Fourth story is used for weaving ; use a stove in this 
room also ; is 100 feet from dwelling-house; 50 feet from 
wool-house, and within 80 feet of dye-house; the water 
runs through the factory and to the dye-house ; no pro-
perty insured within 100 feet ; use oil for lights. 

9th March, 1854:. 

85 C. 
Survey --

85 c. 

8 

s. A. EVERITT. 

(Endorsed,) 
E. B. W ooDRUFF, Jr. 

No. 2513. 
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D. 

No. 2513. 
» ' • ' -~•.,· !· < ·1 

N ewtop., March 9, ).854. 
For value received in Policy, No. 2513; dated the ninth 

day of March, 1854, issued by the Sussex Comity Mutual 
Insurance Company, we, or either of us, promise to_pay 
to _the order of the President_ and Directors of said Corn-
paDcy, or. to their successors, the sum of one hundred and 
eighty dollars, in such proportions, and at such time or 
times, as may be assessed, agreeably to the by-laws of said 
corporation. 

$180. 

RICHARD A. RYERSON. 

E. B. w OODRUFF. 

(Endorsed,) 
No. 2513. 

E. B. WOODRUFF. 

W. S. JOHNSON, ~sq., 
Secretary Sussex Co. Mutual Ins. Co. , , 

From inquiry, Ilearn the fulling miU 9f R. A. Ryerson, 
at Branchville,:which wa:;; ))urned on Friday last, was some-
what out of order. Mr. R, A. Ryerson sent his men t9 put 
it hi 9rd~~, h~vi:ng built a fire to warm, the house, found 
t~e chimn~y fo snioke, and thinking it foul, burned it out 
with sorrie ~ti:aw; as I learn about noon. In_ the afternoon, 
about six c>'~i~'ck, fire was discovered about the ch'imney 

' • j ' whi,c;p.continued to burn until the building and machinery 
were consumed, excepting the wheel and a small portion 
of the machinery which was saved. The wheel is da-
maged some by fire, and by the falling of a portion.of the 
foundation wall upon it. From what I can learn, the loss 
on the machinery will exceed the whole amount insured. 
The small portion ci:f machinery sa~ed is of but little value, 
;not to exceed fifty to seventy-five dollars, and of no value 

w 
0 
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whatever to me. ,_The insurance. in your company is the 220 
only one,I have_ made on the pro;perty. 

E. B. vy:o?~R-qFF. 

Sworn a,nd su?scribed, this 2(Hh } • .. 
day of April, 1854, before me, 

' ThoM.As:'N. McCA:RTER, 

' Master in Chancery. 
! ' 

F. 

SU~SEX COU;NTY MUTUAL INSIJ"RANCE 
COMPANY. 

CL.ASSES OF H..Az.ARDS .AND RATES OF PREMIUM FOR FIVE Y E.ARS, 

UPO; E.ACH $io0 INSURED. , 

FIRST CL.ASS OF RAZ.ARDS : 

Buildvng of brick and stone oov~red_with tile, slate or metal. 

ioo ft. from any oth_er building ......... . 
'75 ·feet and less "th~n 100 .............. . 
50 " " 75 ............... . 

• 30 " " 50 ....... ; .. .'." ... . 
12 " " 30. '· ...... • ... : .•.. 
3 " " 12 .............. . 

Less than 3 or adjoining one side .. :;.· ... . 
" ,., '·' • both sides.' .... ; . 

SECOND CL.ASS OF HAZARDS: 

,$0 75 
0 80 
0 85 
o 90 
0 95 
1 00 
1 fo 
1··20 

221 

Buildvngs of brick or stone covered with wood. 222 

lOQ feet _or more from other building ...... ,$1. ,25 
. 7 5 feet-and less., than, 100 . . . . . . . . . . . . . . . , l,JW 
. 50 " " 7 5. . . . . . . . . . . . . . . :I, y0 
,30 " " _ 50. . . .. ... . . . . .. .. , 1, 50 

- J2 " " ; 30. . . . . . . . . . . . . . . 1 . _60 
3" " ,,12 ............... _170 

J..ess than 3 or adjoining one_ si_de........ ], ,SO 
" " both sides. . . . . . . 2 00 
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THIRD CLASS OF HAZARDS : 
Buildings of frame filled in with brick or stone. 

100 feet or more from other building. . . . . $2 00 
75 feet and less than 100............. .. 2 10 
50 " " 7 5 . . . . . . . . . . . . . . . 2 20 
30 " " 50. . . . . . . . . . . . . . . . 2 40 
12 " " 3 0 . . . . . . . . . . . . . . . . 2 60 
3 " " 12. . . . . . . . . . . . . . . 2 80 

Less than 3 or adjoining one side......... 3 00 
" " both sides........ 3 50 

FOURTH CLASS OF HAZARDS: 
Buildings constructed entirely qf wood. 

100 feet or more from other building ..... $2 50 
7 5 feet and less than 100. . .. .. .. .. . .. .. 2 65 
50 " " 7 5 . . . . . . . . . . . . . . . 2 80 
30 " " 50 . . . . . . . . . . . . . . . 3 00 
12 " " 30. . . . . . . . . . . . . . . 3 25 
3 " " 12. . . . . . . . . . . . . . . 3 50 

Less than 3 or adjoining one side. . . . . . . . 3 75 
" " both sides . . . . . . . . 4 00 

NOT HAZARnous.-Goods not hazardous are to be insured 
at the same rates as the buildings in which they are con-
tained, and are such as are usually kept in dry goods stores, 
including household furniture and linen, cotton in bales, 
bats and yarn, coffee, flour, indigo, potash, rice, sugar, teas, 
spices, paints ground in oil, and threshed grain; also, boots, 
shoes, saddles, harness, leather, hides, millinery, tailors' stock, ready made clothes, &c. 

HAZARnous.-The following trades, goods, wa1 es . and 
merchandise, are considered hazardous, and are charged 
from ½ to 1 per cent. in addition to the premium above 
named for each class :-Hat manufactories, tavern-keepers, 
grocers, tobacco manufactories, watchmakers, blacksmith 
shops, bark sheds, tanneries, apothecaries, or druggists, and barns and stables detached. 

EXTRA liAzARDs-A.re charged from 6 to 10 per cent 
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Flour.mills, fulling and carding mills, dyers, coopers, print- 226 
ing offices, cabinetmakers, chairmakers, carpenters' shops, 
carriage and wagon makers' shops, • buildings erecting or 
repairing, foundries, academies, manufactories requiring the 
use of fire-heat. 

SPECIAL HAZARDs.-Bakeries, breweries, book binderies, 
cotton and woollen manufactories, bark mills, coal houses, 
&c., may be insured at special rates of premium. Gun-
powder is not insurable unless by special agreement. Hay 
and grain in barracks or stacks, and wagon-houses detached, 
are charged 2 per cent.; barns and stables in villages, and 22'7 
belonging· to taverns, 4 to 6 per cent. Nevertheless, the 
Board of Directors shall have power to judge of the rate of 
hazards, as they may deem expedient. 

No more than $3,000 taken on any one risk, nor more 
than $2,000 on any special or extra hazard. 

CONDITIONS OF INSURANCE. 

This Company will be liable for losses on property burnt 
by lightning, but not for any loss or damage by fire happen- 228 
ing by means of an invasion, insurrection, riot, or civil com-
motion, or of any military or usurped power. 

Books of accounts, written securities or evidences of debt, 
title deeds, writings, money or bullion, are not deemed ob-
jects of insurance. 

This Company reserves the right, in all cases of loss or 
damage by tire, to repair or to rebuild. 

Goods held in trust or on commission, are to be declared 
and insured as such ; otherwise the policy will not cover 
the property. 229 

Jewels, plate, medals, paintings, statuary, sculptures and 
curiosities, are not deemed to be included in any insurance 
unless specified in the policy. 

Applications for insurance must be in writing, and speci-
fy the construction and materials of the building to be in-
sured, containing the property to be insured; by whom oc-
cupied; whether as a private dwelling or how otherwise; 
its situation with respect to contiguous buildings, and their 
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,constr,uction .and ,materials; . .whether. a:Q,y ma-µufactor.y, is 
ca;rried on.,w,ithin or .about it; and, ~-in.case of goods and 
merchandise,.,\whether or not they are oq:\J,e,descript~on.de-
nom~nated, .hazardous. ,A.nd if .any person ,:insu~ing .any 
building or goods, shall describe the same otherwise than as 
they really are, so that the same be insured at less than the 
.rate .. of premium specified in the printed proposals of the 
company, such insurance to be void and of no effect. Never-
theless the company shall be bound by surveys :inade by 
their sul'veyors. ' •• 

,Policies ofinsura,nce, made by<this company, shall not 
be ,assignable, without the consent of. the company, ex-
pressed by endorsement thereon. :Notice of suqh ,~ssign-
ment to be given before any loss shall have happened. • 

All persons insured by this company, and, sustaip,ing loss 
or damage by fire, are forthwith• to give notice .thereof to 
the company ; and as , so0n after as possible to de-
liver in a particular account of such loss or damage, signed 
with their own hands, and verified by oath or affirmation ; 
and also, if req-qired ,by th.eir b,ooks of account and other 
proper vouchers; and, until such proofs and declarations 
are produced, .the loss •shall not be payable. _Also, if.there 
appe,ar any fraud, or false swearing, the claim1J,nt shall for-
feit all claim by virtue of this policy. 

Notice of all previous insurance upon ,property.insured 
by this company shall be given to them, and endorsed on 
·the policy, or otherwise acknowledged by the company in 
writing, at or before the time of their making insurance 
thereon, otherwise the pqlicy made by this .company shall 
be of no effect. A.nd in. case of subsequent insµra:o:ces on 
property.insured by this company. notice ther.e.ofmust also 
with all reasonaple diligence be give:Q. to, them; in default 
whereof, such policy shall thenceforth cease apd _be .of no 
effect. A.nd in case of loss this company shall be. liable for 
such rateable proportion of loss or damage happ\:lning to the 
insured as the amount insured by this company s~all bear 
to: the whole amount insureµ thereon, witho.ut 1:efere,nce to 

·the dates of· the different. policies. 
Payment of losses shall be, m3:de ,in ,six,ty. ,days .. after. the 

. loss shall have been .ascertained and .proved ; .and in .case 
·difference-shall-arise tou1::hing any 1oss or .. damage,..it may 
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birs'ubmitt.etl to ,the-judgment of arbitrafors,·indifferently 234 
chos~n, :whose award in writing shall' bti· binding on· the 
parties.· 

Upon any increase of hazard ori ·property insured, notice 
rin:i:st be given to the compai:ij~or the policy will be void, 

ThEJ company is in rio 'case-to be-considered as bound •un-
til the riote''is accepted, the airiotint of fees and deposit paid; 
:it1d tl:i~· policy delivered over; 

BoND OF INDEMNITY TO RrnHD. A. R~ERSON'. 

Know all men by these presents, that we, Qalviri P~icef 
of Frankforcr, in the County of Sussex, and f eter Dennis, 
Guy Price,, and William Roe, of the same place, are held 235 
:ind firr:p.ly bound unto Richard ,A.. Ryerson, also of the 
f'\ame place,' in .the sum of five thousand dollars, current, 
lawful money of the United States of America, to be paid 
to the said Richard A; Ryerson,, his certain attorney, ex:: 
cutors, administrators or assigns, to which payment, well 
and truly t<:> be made, we do bind ourselves, our and each 
of our heirs, executors and administrators, jointly and 
severally,, firmly by these. presents, sealed with our seals, 
and dated this thirteenth day of December, A.. :b. eighteen 
11,undred and. forty-eight. Whereas, the above bounden 
Ric.hard A. Ryerson did, on the seventh day of December, 236 
eighteen hundred and forty-six, execute a bond for the sum 
of one thousand five hundred dollars, the condition of the 
said bond, payable op the first day of j anuary, A. D. 
eighteen hundred and fifty-two, to Frederick Bronson, execu-
tor and trustee to Mrs. Jane Bronson ; and also a mortgage 
on l'eal estate situate in Frankford, to secure the payment 
of the, ~aid sum of money, which said mortgage was re-
corded in Sussex County Clerk's office, in Book P of Mort-
gages, fol. 233, the interest upon which the said Richard 
A. Ryerson is to pay up to the first day of April next. _ 

And whereas, also, the said Richard A; Ry~rson dig,, ori 
the first day of June, A, D. eighteen hundred and forty-



237 

64 

seven, execute a certain bond, conditioned to pay one thou-
sand dollars, on the first day of June, eighteen hundred and 
forty-eight, to Serring Wade; and also a mortgage on the 
lands and real estate of the said Ryerson, situate in Frank-
ford, to secure the "payment of the said sum of money, which 
said mortgage was duly recorded in the Sussex County 
Clerk's office, in Book P of Mortgages, pages 384:---5-6, the 
interest of which said bond and mortgage the said Richard 
A. Ryerson is to pay up to the first day of April next: 

And whereas, a1so, the said Richard A. Ryerson hath 
this day sold and conveyed to the said Calvin Price a part 

• of the real estate so encumbered by the before recited 238 mortgages, and hath assumed to pay off and satisfy the said 
bonds and mortgages as a part of the consideration money 
to be paid for the said lands so sold to him by the said 
Richard A. Ryerson : 

239 

Now, the condition of this obligation is such, that if the 
said Calvin Price and the said Peter Dennis, Guy Price, 
and Charles Roe, or either of them, shall and will well and 
truly pay off and discharge the said bonds and mortgages, 
and all the interest to grow due thereon, to wit, from the 
said first day of April next, and ful1y and entirely indem-
nify the said Richard A. Ryerson, his heirs, executors, ad-
ministrators and assigns, from the payment of the said 
bonds and mortgages, or any or either of them, and from 
all principal sums of money, and interest thereon, as afore-
said, and from all costs, damages or expenses which he may 
be put to for or on account of the said bonds or mortgages, 
or either of them, so that the said Bichard A. Ryerson, and 
the lands of the said Richard A. Ryerson, so mortgaged as 
aforesaid, be fu1ly and entirely freed and discharged from 
the said bonds and mortgages, as aforesaid, then the above 
obligation to be void, otherwise to be and rewain in full 
force and virtue. 

Sealed and delivered in } 
the presence of 

CHARLES PRICE. 

PETER DENNIS. 

GUY PRICE. 

CHARLES ROE. 

NATll.A.Nili1L WILLIAMS, 

[L. S.] 
[L. s] 
[L. S.] 
[L. S.] 
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RICH.A.RD A. RYERSON .A.ND WIFE, l 
to r 

SERRING w .A.DE. I ____________ ) 

Mortgage dated June 1, 1847, on ,:five :tracts ot larttl 
situate in Frankford township, in the County of Sussex, to 
secure unto the mortgagee the·sum of $1000, in one year, 
with interest, according to the condition of the bond of said 
Ryerson, in the penal sum of $2000. 

Recorded in Book P, page 384, &c. 

---R-I-CH.A.R--D-~-0-_R_.Y_ER_S_O_N_. ___ J} 
-~ SERRING w .A.DE, 

240 

Bond 1tlated July 1, 1847, in penal ·sum ot $2000; con~ 241 
ditioned to pay $'1000, in one year, with interest, 

,I, 

RICHARD A. RYERSON .A.ND w IFE, 

to 
FREDERICK BRONSON, Executor and 

['ruste~, &c. 

M0rtgage 'on four 'tracts of land in Frankford, in 'the 
County of Sussex, dated September 7, 1846, to secure bond 
of same date, 'in penal 'sum of $4000, conditioned for the 
payment of $1500, on the 1st January, A. D. 1852, with 
interest. 

Recorded in Book P of Mortgages, page 233, &c, 9 ... . , 
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RICHARD A. RYERSON, } 
to 

FREDERICK BRONSON, Trustee, &c. 
--

Bond dated 7th September, 1846, in penal sum of $3000; 
conditioned to pay $1500 on the 1st January, 1852, with 
interest semi-annually. 

J. 

CALVIN PRICE and WIFE, } 
to 

RICHARD A. RYERSON. ' 
~-

Mortgage dated December 13, 1848, on two tracts of 
land in Frankford township, Sussex County, conveyed to 
said Price by said Ryerson, by deed bearing same date 

248 with the mortgage, to secure $4112, with interest, accord-
ing to the condition of five several bonds or obligations 
made by said Price to said Ryerson. 

Recorded in Book Q of Mortgages, page 67, &c. 

-
____ C_AL_vm_w_P_R_IC_E_, ____ }· RICrrARD A. RYERSON. 

Four bonds executed by said Price to said Ryerson, all 
dated December 13th, 1848 : 
+· Penal sum of $1000 to secure $500, 1st April, 1853. 
2. " 2000 " 1000, " 1855. 
3. " 2000 " 1000, " 1856, 
4. " 1224: " 612, " 1857. 
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K. 

Newton, April 26, 1854. 
Doct. E. B. WOODRUFF : 

Dr. Sir,-The bearer, William Space, is a brother-in-law 
of Richard A. Ryerson, of Branchville. Richard is in-
debted to Space, for which lie has confessed a judgment to 
him for about two thousand dollars. Mr. Space is a man of 
property, and responsible for any amount for which he 
would be willing to bind himself. Any arrangement which 
you should make with him. you may depend upon having 
carried out strictly. 

Respectfully yours, 
DAVID THOMPSON, 

L. 

244 

Newton, May 8, 1854. 245 
Dear Sir,-Richard A. Ryerson has sold out his real es-

tate, including the Forge property, to William Space. Mr. 
Space informs me that he has agreed to sell the Forge pro-
perty' to Jacob N. V. Dimon, for $3!>00, and requested me 
to inquire of you, whether you would release your lien 
upon that property upon his guaranteeing that in case you 
did not raise the money due to you from Ryerson out of 
the other securities now in your hands, he would be re-
sponsible. William Space is the owner of three farms un-
incumbered, and must be worth, at a moderate estimate, 
$15,000. He will give you his own bond, and secure it by 246 
a mortgage if you prefer it. Space said that your lien upon 
the Forge property was a mortgage from Ryerson, and 
requested me to draw a release, but I do not find any such 
mortgage on record ; nor can I find any record of a con-
veyance from you to Ryerson in the office. 

I write now to inquire whether you will release or con-
vey to Space or his assignee, upon his securing you for all 
your claims against Ryerson, and if you will, in what shape 
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247 you would prefer that security. Your early reply will 
oblige Mr. Space. 

Yours, truly, 
DAVID THOMPSON. 

E. B. w OODRUFF. 

M. 

Newton,,May 11, 1854. 
Dear Sir,~ Your letter was rec'd this afternoon. L am 

obliged to go from home early in the morning, and shall 
be absent several days; and for that reason may not see 
Mr. Space in,tirne to write to you before your departure. 
If, therefore, you will make out a deed for the Forge pro-
perty to Jacob N. V. Dimon, of Frankford, or to William 

248 Space, of Newton, and send the same to me, I will take 
care that you are fully indemnified by Mr. Space, in 
the manner proposed in your letter, before the deed is 
delivered. 

I called on-Mr. Johnson and inquired of him, as you re-
quested. He says that the committee who harve that mat-
ter in charge have not yet finished their investigations in 
relation to the burning of the fulling mill, and that, the 
matter )snot adjusted. The rule requires the company to 
pay within sixty days after the loss is adjusted. He says 

24-9 that your order m favor of Mr. Whelpley will be a s-uffi-
cient receipt. 

Yours, truly, 
DAY.ID THOMPSON., 

E. B. W ooDRUFF, Esq. 

Newton, July, 5, 1854. 
Dear Sir,-Your letter to W. S. Johnson of the 3d inst. 

was handed to me by Mr. J. to be answered. The Direc-
tors of the Insurance Company wished their committee to 



abtiti.n·from, y,-0m some more, definite, infor111ationi. as,; to yuur 2~0 
claim on themtthan:is,confained in: yom.r affidavit.. Ifr you 
wilL state iw a letter, t@ NEr. Johnson the, morctgage under 
which, yomclaim the amount of insurancB,, antL how you 
holds it, L think myself it,will: not be:;necessa11y·for·you, to 
come,to>Newton.. If you will do this at your earliest; con-
venience,.T wilLendeavor to get action of the c0mmittM, 
and will:. then apprise you, whether you, had better come, up 
here ortwhether it wilLnot; be necessary:; 

Yoursr truly,, 
DA:VIDI THOMFS0N(, 

E. 13. W O'ODRUFRl, 

Know alt men bx these presents,, that I;. William S:pace, 
ofN ewton, in the County of Sussex and State of New Jer-
sex,, am he.Id and bound unto Ebenezer B. W oodmff, of 
Morristown,, in the: Count;r of Morris and State of New 
Jersey,in the sum of six thousand dollars,.current lawful 
moneJi of New Jersey, to be paid to the said Ebenezer B. 
Woodruff, his certain attorney,. executors, administrators 
and assigns, to which payment, well and truJy to be ,made, 
I bind myself, my heirs, executors and: administrators, 
firmly by these presents. Sealed with my seal, and dated 
this twenty-seventh daYi of May:, in the year eighteen hun. 
dred and fifty-four. 

Whereas the above named: Ebenezer B .. Woodruff has 
heretofore. agreed to convey to Richard A. Ryerson,, of 
Frankford,.in the County of Sussex, a certain tract ofland 
and forge thereon, known as the Forge lot, and containing 
eighty-seven -li,r. acres,of land, situate in Frankford, for the 
consideration of thirty-five hundred dollars: And whereas 
also the said Ebenezer B. Woodruffhas heretofore,paid,and 
advanced at the request of the said Richard, .A,, Ry.erson 
large sums of money, exceeding in all two thousand seven 
hundred dollars, to secure which advance and purchase 
money the said Richard A. Ryerson has assigi;.ed to the said 
Ebenezer B. Woodruff certain bonds against Joshua Depew, 
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253 and a bond of indemnity given by Charles Roe, Guy Price 
and Peter Dennis to the said Richard A. Ryerson: And 
whereas the said Ebenezer B. Woodruffhas, at the request 
of the said Richard A. Ryerson, this day conveyed to the 
said William Space the aforesaid Forge lot and tract of 
land and premises, by deed bearing date the 13th day of 
May, instant, the said William Space being a creditor of 
the said Richard A. Ryerson, in consideration of the said 
William Space undertaking and agreeing to make up to 
the said Ebenezer B. Woodruff for all deficiency which 
may arise in the securities heretofore assigned to him by 

254: the said Richard A. Ryerson, towards reimbursing the 
said Ebenezer B. Woodruff for all moneys advanced by 
him as aforesaid, and the aforesaid sum of thirty-five hun-
dred dollars and interest from the time of said agreement 
so due to him for the sale of said Forge lot, and all costs, 
charges and expenses to which he may be subjected in and 
about the collection of said securities, together with a rea-
sonable compensation for his time and trouble in attending 
to the same, as by his agreement with Richard A. Ryerson: 

Now, therefore, if it should hereafter happen that the 
moneys received by the said Ebenezer Woodruff from the 
several securities held or received by him of the said 

255 Richard A. Ryerson, on account of the moneys advanced 
by him, and the purchase money aforesaid should prove in-
sufficient to satisfy all his just claims as above mentioned 
and compensation as aforesaid, ·then and in that case, if the 
said William Space shall well and truly pay such sum of 
money as shall be necessary to make up such deficiency to 
said Ebenezer B. Woodruff, at the least to the amount of 
thirty-five hundred dollars, in case such deficiency shall 
amount to that sum, then this obligation to be void, else to 
remain in full force and virtue. 

WILLI.AM SPACE. [L. s.J 
Sealed and delivered in } 

the presence of 
DAVID THOMPSON. 
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