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W rit of Certiorari.
(D ated  January 31, 1918 and returnable F eb -

ruary 18, 191 8 .)

St a t e  o f  N e w  J e r s e y , ss.:
T h e  S t a t e  o f  N e w  J e r s e y  to t h e  

St a t e  B o a r d  o f  T a x e s  a n d  A s - l©
SESSMENT AND N . A . K . BUGBEE, 

C om ptroller o f tbe tre a su ry :

Gr e e t in g  :
W e  being w illin g  fo r certain reasons (a  proper 

affidavit having been presented) to be certified  
of the assessm ents and taxes for the year 1917, 
made and levied pursuant to an act entitled  A n  
A ct to  revise and am end ‘A n  A c t fo r  the taxation  
of railroad and canal property’ approved A p ril 20 
tenth, one thousand eight hundred and eighty  
four,”  w hich act w as approved M arch 27, 1888, and  
the supplem ents thereto and am endm ents thereof, 
on the property of the R a r i t a n  R iv e r  R a il r o a d  
Co m p a n y , a corporation, described in  subdivisions 
I, I I I , and I V  of section 3 of said act, do com -
mand you th at the said assessm ents and taxes, the 
statem ent or statem ents thereof certified and re-
ported by the State B oard of T axes and A ssess-
ment to  the C om ptroller o f the T reasury, the final 8 0  
determ ination upon said assessm ents and taxes 
by said B oard , a ll certificates filed w ith  said  
Board by the assessors o f the several taxin g dis-
tricts of the State, together w ith a ll other proceed-
ings and m atters touching and concerning the 
said assessm ents and taxes, as fu lly  as the sam e  
rem ain before you, and each o f you, or under 
your control, you do certify  and send to the J u s-
tices of our Suprem e C ourt, a t Trenton on the 4 o
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W rit of Certiorari.

18th day of February, 1918, together with this 
writ, that we may cause to be done thereupon 
what of right and according to the laws and con-
stitution of this State should be done.

W it n e s s , W i l l ia m  S. Gu mme r e , Chief Justice 
of our said Supreme Court at Trenton the 31st 
day of January, 1918.

io W i l l ia m  C. Ge b h a r d t .
Clerk.

E d wa r d s  & Sm it h ,
Attorneys.

A l l o c a t u r .

I allow this writ. Let it be sealed. Upon con-
dition that prosecutor pay within the time pro-
vided by law the taxes for the year 1917 on its 

„0  property used for railroad purposes and mentioned 
in this writ after deducting therefrom a sum 
equal to one mill on each dollar of the value of 
said property as finally determined for assessment 
for said year.

Sa mu e l  K a l is c h ,
J. S. C.

8 0

4 0



3

Stipulation.
N EW  JERSEY SUPREME COURT.

\ On Certior- 10 
( ari.Th e  St a t e  B o a r d  o f  Ta x e s  a n d  ( 

As s e s s m e n t , and N. A. K. Bugbee, \ 
Oomptroller of the Treasury,

Defendants.

I t  is  h e r e b y  S t ip u l a t e d  a n d  A g r e e d  that a re-
turn to the within writ be waived, and that the 
valuation and assessments as shown on page 
hereof shall be considered as a return to said writ. -0

To the R a r i t a n  R iv e r  R a il r o a d  C o m p a n y  :

In pursuance of the provisions of an act en-
titled “An act to revise and amend an act for the 
taxation of railroad and canal property, approved 
April tenth, one thousand eight hundred and 
eighty-four”  (which revision and amendment

E d w a r d s  & S m i t h , 
Attorneys of Prosecutor.

J o h n  W . W e s o o t t , 
Attorney of Defendants

S c h e d u l e —

VALUATION AND ASSESSMENT.

St a t e  o f  N e w  J e r s e y .

State Board of Taxes and Assessment. 80

Trenton, N. J. November 1st, 1917.

40
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Return— Schedule.

was approved March 27th, 1888), and the acts 
amendatory and supplementary thereto, the State 
Board of Taxes and Assessment, successor to the 
State Board of Assessors, herewith transmits to 
you a statement of the valuation of your property 
subject to taxation for State and local uses, to-
gether with the amount of tax assessed thereon.

10 You are notified that the State Board of Taxes 
and Assessment will meet at the State House, in 
Treuton, N. J., on Monday, the nineteenth day of 
November, 1917, at eleven o’clock in the forenoon, 
for the purpose of reviewing their assessment as 
directed by the following provisions of the act 
of March 27th, 1888;

12. A nd  be  i t  e n a c t e d  that the said State 
Board of Assessors shall meet on the third Mon-
day of November, at the State House, in Trenton, 

20 for the purpose of reviewing their assessment, 
and may adjourn from time to time till they shall 
have finished the hearing upon the written com-
plaints of any company or person considering it-
self or himself aggrieved, and specifying the 
grievance, or of the Attorney-General or of any 
member of the Board, on behalf of the State, that 
the property of any company is assessed too low, 
either in the whole or in any taxing district, or 
that property has been omitted they shall review 

8 0  the said assessment, and correct the same as shall 
appear just;, the Attorney-General shall attend 
such meetings of said Board in person or by de-
puty ; no complaint that any.-company or person 
is assessed too low, or that any property has been 
omitted, shall be acted upon until the company or 
person so assessed shall be notified of such com-
plaint by five days’ notice, to be served on such 
company or person by leaving the same at the 

40  ° ffiCe ° f SUCl1 comPany or at the usual place of
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Return—Schedule.

abode of such person, if a resident of this State; 
the Board shall have the power to issue subpoenas 
and examine witnesses and call for the produc-
tion of books and papers, and they shall be en-
titled to use their personal knowledge and judg-
ment as to the value of property; they shall 
certify to the Comptroller of the State all cor-
rections which they shall make in any assessment; 10 
the proceedings provided for by this section shall 
be completed before the fifteenth day of January, 
following the making of said assessment, and all 
complaints must be presented on or before the 
third Monday of November, or shall be deemed to 
have been waived.

L. T. Ru s s e l l , 
President.

Ge o . T. B o u t o n ,
Is a a c  B a r b e e , a o  
F r a n k  B . J e s s ,

State Board of Taxes and Assessment.

VALUATION AND ASSESSMENT.

St a t e  o f  N e w  Je r s e y .

State Board of Taxes and Assessment.

R a r i t a n  R iv e r  R a il r o a d  Co m p a n y .

Valuation and Assessment for State and Local 30 
Uses for the Year 1917.

V a l u a t i o n .

Assessed valuation of the Raritan River Rail-
road Company:

For main stem ..............  $416,356.
For fran ch ise..................  125,000.
For tangible personal 

property ..............  228,811. 4Q



Total assessable for
state uses ..............

For real estate used for railroad 
purposes other than main stem

$ 770,167.

83,373.

Aggregate assessed valuation $ 853,540
T a x .

Tax for State uses at average tax
rate of $2,340 per $100. valuation $ 18,021.91 

10 Tax for uses of taxing districts on 
real estate used for railroad pur-
poses, other than main stem, at 
local rates ........................ ............ 1,847.20

T h e  St a t e  B o a r d  of T a x e s  a n d  
A s s e s s m e n t  and N. A. K. B u g - 
b e e , Comptroller of the Treasury,

Defendants. \

The prosecutor presents the following reasons 
for setting aside the assessments and taxes brought 
before this honorable Court by writ of certiorari 
in the above entitled cause:

1. Because the said taxes include a tax of 
one mill on each dollar of the value of prose-
cutor’s property described in the writ of certiorari

Total Tax $ 19,869.11

Reasons.
NEW  JERSEY SUPREME COURT.

20

R a r i t a n  R iv e r  R a il r o a d  Co m p a n y , 
a corporation,

Prosecutor,

vs. On
Certiorari
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Reasons.

in this cause, under the pretended authority of 
an act entitled “An Act to provide for the taxa-
tion of real and personal property in this State 
for State road purposes,”  approved March 13, 
1917; whereas said property has been separately 
classified by statute for assessment and taxa-
tion, is not within the classification of said act 
and is uot subject to taxation thereunder nor 10 
to the tax therein mentioned.

2. Because the rate of taxation assessed and 
levied on prosecutor’s said property includes said 
tax at the rate of one mill on each dollar of the 
value of said property; whereas the inclusion of 
said tax in said rate of taxation is without war-
rant or authority of law.

3. Because said taxes are excessive.
4. Because said assessments and taxes are in 

other respects erroneous, unlawful and illegal. 20
E d w a r d s  & Sm i t h , 

Attorneys of Prosecutor.

40
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Rule for Judgment. 
(Entered July 10, 1918).

i

NEW JERSEY SUPREME COURT.

to

R a r i t a n  R iv e r  R a il r o a d  Co m p a n y ,

Prosecutor,

vs.

St a t e  Bo ar d  o p Ta x e s  a n d  A sse ss -
me n t , et al.,

Defendants.

On Certio-
rari.

The Court having inspected the return and pro-
ceedings of the State Board of Taxes and As-
sessment, returned with the certiorari in this case, 
the reasons assigned for setting aside the as- 
sessment and taxation brought before this Court 
by said writ, and having heard the argument of 
counsel thereon and considered the same, do here-
by order that the said assessment and taxation 
as returned in this Court by said writ of certio-
rari be in all things affirmed.
Entered July 10th, 1918,

On motion of,
Jo h n  W . W e s c o t t ,
Attorney General, Attorney for Defendants.
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Notice of Appeal.
(Filed August 5, 1918.)

NEW JERSEY SUPREME COURT.

Ra r i t a n  R iv e r  R a il r o a d  C o m -
p a n y , a corporation,

Prosecutor
I O

St a t e  B o a r d  o f  Ta x e s  a n d  A s s e s s -
m e n t , and N. A . K . B u g b e e , 
Comptroller of tlie Treasury,

/  rari.

Defendants.

To:
H o n . J o h n  W. W e s c o t t , Attorney General,

20Attorney of Defendants. *

Ta k e  n o t ic e  that the prosecutors appeal to the 
New Jersey Court of Errors and Appeals from 
the whole of the judgment entered in this cause, 
on the following grounds:

1. The Supreme Court affirmed the assessments 
and taxes brought before it by the writ of certio-
rari in said cause, whereas said Court should have 
set aside or reduced said assessments and taxes 
for one or more of the following reasons:

(a) Because the said taxes include a tax of 
one mill on each dollar of the value of prosecu-
tors’ property described in the writ of certiorari 
in this cause, under the pretended authority of 
an act entitled “ An Act to provide for the taxa-
tion of real and personal property in this State 
for State road purposes,”  approved March 13,

40
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1 9 1 7 ; w hereas said  property ha« been separately  
classified by statu te  for assessm ent and taxation , 
is not w ithin  the classification of said act and  
is not subject to  taxation  thereunder nor to the 
ta x  therein m entioned.

(ib) B ecause the rate o f taxation  assessed and 
levied on prosecutors’ said  property includes said  
ta x  at the rate of one m ill on  each dollar o f the 

u value o f said p rop erty ; w hereas the inclusion of 
said  ta x  in  said  rate o f taxation  is  w ithout w ar-
ran t or authority of law .

(c ) Because said taxes are excessive.

(d ) Because said  assessm ents and taxes are 
in  other respects erroneous, u n law fu l and illegal.

20

2. Said judgm ent affirm ed said assessm ents and 
taxes, w hereas said judgm ent should have set 
aside or reduced said assessm ents and taxes.

Ed wa r d s  & Sm i t h , 
A ttorn eys of A ppellant.

Clerk’s Certificate.
I, E n o c h  L. Jo h n s o n , C lerk  o f the Suprem e 

C ourt o f the State o f N ew  Jersey, do certify  that 
the foregoing is a true copy of the notice of appeal 
filed and also of a  rule entered in  the m inutes of 

3 0  the C ourt in the above stated cause.
In  testim ony w hereof I  have set m y 

hand and the seal o f said C ourt at 
(S e a l.) T renton, th is second day o f A u g-

ust, A . D . nineteen hundred and  
eighteen.

En o c h  L. Jo h n s o n , 
Clerk.

40
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»Ra r it a n  Riv er  Ra il r o ad  Co m-
p a n y , a corporation,

Prosecutor-Appellant,

Th e  St a t e  Bo ar d  o f  Ta x e s  a n d  preme C ourt.

V8. O n A p p eal 
from Su-

Ass e s s me n t , and N . A . K . B ug- 
bee, C om ptroller o f the T reasury, •

Defendants-Respondents.

B R I E F  O F  A P P E L L A N T .

This appeal brings up the judgm ent o f the S u -
preme C ourt on certeriori taken by the R aritan  
River R . R . Co. to review  the assessm ents and  
taxes for the year 1917 on property o f R aritan  
River R . R . Co. im posed on said  property under 
an act entitled  “ A n  A c t to provide for taxation  
of real and personal property in  th is state for  
state road purposes,”  approved M arch 13, 1917  
(P . L . 1917, p. 4 1 ) .

Section 3 o f the general railroad  ta x  act pro-
vides as follow s (C om p. S ta ts., p. 5 26 4) :

“ T h at it  sh all be the d u ty  o f the board o f 
assessors to  m eet a t Trenton on the first 
Tuesday o f M ay in  the present and each suc-
ceeding year, and as often  during each  
year and a t such places as th eir duties 
m ay requ ire; th ey sh all proceed to  ascer-
tain  the true value o f a ll property used for  
railroad or canal purposes o f each railroad  
and o f each canal com pany in the state, in-

20

30

40
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chiding its franchises, and they sh all, in  such  
ascertainm ent, ascerta in :

“ I . The length and value o f the m ain  stem  
of each railroad , and o f . the w ater w ay of 
each canal and the length o f such m ain stem  
and w ater-w ay in each ta xin g  district.

“ II . T he value o f th e ’other real estate used  
for railroad  or canal purposes in  each taxin g  
d istrict in  th is state , including the road-bed  
(other than m ain  s te m ), w ater-w ays, reser-
voirs, tracks, build ings, w ater tanks, w ater 

1 8  w orks, riparian  rights, docks, w harves and  
piers, and a ll other real estate, except lands 
not used for railroad  or canal purposes.

“ I I I . The value o f a ll the tangible personal 
property o f each railroad  and o f each canal 
com pany.

“ IV . The value o f the rem aining property, 
including the franchise.”

The property in these subdivisions is com m only  
known as first class, second class, tan gib le per- 

2 0  sonal, and fourth  class railroad  or canal prop-
erty, respectively, and w ill be hereinafter referred  

to as such.

The taxes for the year 1917 on prosecutor’s first 
class, tangible personal, and fourth  class railroad  
property include a tax  at the rate o f one m ill on  
each dollar o f the value o f said  property, being  
the tax im posed on certain  real and personal 
property under an act entitled  “A n  A c t to  pro-
vide for the taxation  o f real and personal prop- 

8 0  erty in  th is State for State road purposes,”  ap-
proved M arch 13, 1917 (P . L . 1917, p . 4 1 ) . W e  
Avill refer hereafter to th is act as the road ta x  act 
and to the ta x  provided thereby as the road tax.

P rosecutor’s second class railroad  property, a l-
though valued for assessm ent by the State B oard  
o f Taxes and A ssessm ent, is taxed  a t the local 
rate o f taxation  (C om p. S ta ts., p . 5278, sec. 3 ) . 
The taxes on the second class railroad property  
are n ot now  in  question.
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The reasons assigned by prosecutor fo r settin g  
aside said  assessm ents and taxes are as fo llo w s :

1. Said taxes include a tax  o f one m ill on each 
dollar of the value o f prosecutor’s property de-
scribed in  the w rit o f certiorari in  th is cause, 
under the pretended authority o f an acc entitled  
‘ ‘A n  A c t to  provide for the taxation  o f real and  
personal property in  this S tate fo r State road  
purposes,”  approved M arch 13, 1917, w hereas said  
property has been separately classified fo r assess- 1 0  
m ent and taxation , is not w ithin  the classifica-
tion o f said act and is not su bject to taxation  
thereunder, nor to  the tax  therein m entioned.

2. The rate o f taxation  assessed and levied on  
prosecutor’s said  property included said  ta x  a t 
the rate o f one m ill on each d ollar o f the value o f  
said property, w hereas the inclusion  o f said  ta x  
in said rate o f taxation  is w ithout w arran t or au -
thority o f law .

o 2 0
3. Said taxes are excessive.

4. Said assessm ents and taxes are in  other re-
spects erroneous, u n law fu l and illega l.

80

40
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I .

Said taxes include the tax of one mill 
on each dollar of the value of prose-
cutor’s first class, tangible personal, 
and fourth class railroad property un-
der the pretended authority of the 
road tax act, whereas said property has 
been separately classified by statute 

1 0  for assessment and taxation, is not 
within the classification of said act, 
and is not subject to taxation thereun-
der, nor to the tax therein mentioned.
The road tax  act provides as fo llo w s :

“ There sh all be an n u ally , for a  period of 
five years from  the date of the passage o f this 
act, assessed, levied and collected in  each of 
the m unicipalities of the counties o f this 

a o  State, a ta x  o f one m ill on each dollar o f the 
value o f a ll the real and personal property  
in  every such m u n icipality  upon w hich m u-
nicipal taxes are or sh all be assessed, levied  
and collected. Such ta x  sh all be assessed, 
levied and collected in  the sam e m anner and  
at the sam e tim e as other taxes upon real 
and personal property are now  assessed, lev-
ied and collected. I t  sh a ll be the duty o f the 
collector dr other officer having the custody  
of the collected taxes, on or before the tw en-
ty-second day o f D ecem ber, in  each year, out 

3 0  Qf  the first m oneys collected, to  pay to  the  
county collector o f the county such S tate  tax  
required to  be assessed in  h is taxin g  d istrict, 
and the county collector shall pay the said  
State ta x , w hich he sh all have so received  
from  the taxin g  d istricts, to  the Treasurer 
o f the S tate  on or before the tw entieth  o f the 
n ext January, and the sa id  State Treasurer 
shall place the sam e in  the State road fu nd .”

T h is C ourt in  the cases o f Gillen vs. Essex 
County Bpard of Taxation, Johnson vs, City of

40
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Passaic and Bowen vs. The Mayor a/nd Alder -  

men of Jersey C ity  (102  A t l., 676) held  th at the  
road tax  act is constitutional. Ju stice B ergen  
who w rote the opinion o f ithe C ourt in  those cases 

sa id :

“ The prosecutors contend th a t the statute  
of 1917 does n ot include the first and fou rth  
class railroad property and therefore is in  
violation  o f the con stitu tion al requirem ent 
th at property sh all be assessed for taxation  lO  
under general law s, and by u niform  rules ac-
cording to its true valuation .

“ There is no legal rule better settled  in  this 
state than th a t the classification  o f railroad  
property, for the purpose o f taxation  by a  
special schem e, does n ot violate the forego-
ing con stitu tion al requirem ent concerning the  
levying o f taxes, so th at i f  the statu te o f 1917  
does not expressly or by im plication  include  
first and fourth  class railroad  property be-
cause o f its classification  and special m ethod 2 o  
o f assessm ent and collection  by the state and  
the application  of the entire proceeds to State  
uses, such exem ption w ould not m ake the law  
unconstitutional, and if  such classes are in -
cluded, although subject to  a different m eth-
od o f assessm ent and collection  for state  
use, these prosecutors are n ot in jured , be-
cause the am ount o f the taxes levied, against 
their property cannot be affected  by the as-
sessm ent, by the State for road purposes o f 
properly classified property, a t the sam e rate, 
but by a  different m ethod. I f  these classes 3  0  
of property are not subject to  the law  o f 1917  
because o f their classification , the legislature  
had the righ t to  exem pt them , and if  it  did  
the prosecutors have no legal ground o f com -
plain t. In  either event, th eir rights are not 
affected. H ow ever, in  view  o f the earnest ar-
gum ent o f this phase o f the case by the prose-
cutors, w e have carefu lly  considered it  and  
are o f opinion th a t the property o f railroad  
com panies classified as first and fou rth  
classes are not w ithin  the classification  o f the  
R oad T ax A c t o f 1917 and n ot subject to  tax- 40
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ation  thereunder, but th at their exclusion  
does not render that act special, one reason 
being th at the tw o classes o f property con-
stitu te  an entity , th at has strictly  speaking  
no locality  for purposes o f taxation . This 
m arked characteristic, together w ith  the fact 
th at such property, for the purpose o f taxa-
tion , consists largely in  the peculiar value im -
parted to  it by its use under franchise ren-
ders it sufficiently unique to  ju stify  its sep-
arate classification  for state taxation  and its 

10  exem ption from  classification  o f property  
•taxed for local purposes. Long Dock (Jo. vs. 
State Board, 78 N . J . L ., 44 , affirm ed 79 Ji. 
J. L ., 6 94 .”

I t  w as sa id  in  the cases cited  th a t first and  
fourth class railroad  property, having been sep-
arately classified for assessm ent and taxation  by  
a special m ethod, and n ot being w ith in  the classi-
fication o f the road ta x  act, are n ot subject to ta x -
ation thereunder. N o  ta x  can be directly levied  

a o  under the road ta x  act, upon prosecutor’s  first 
and fourth class railroad  property, and inasm uch  
as the tangible personal property is in  the same 
category, such ta x  can n ot be d irectly  levied upon  
that class o f property.

These three classes o f railroad  property are as-
sessed and taxed under the general railroad- tax  
act, and the question is w hether the road ta x  is 
indirectly im posed upon them  by the general rail- 

3 q  road ta x  act.

The taxes upon first class, tangible personal, 
and fourth  class railroad  property are regulated  
by a  supplem ent to the general railroad  ta x  act, 
approved A p ril 5, 1996 (C om p. S ta ts., p. 5 2 8 9 ).

This supplem ent provides th at each railroad  
and canal com pany sh all pay upon the assessed  
valuation o f its  first class, tangible personal, and  
fourth  class railroad  property, a  ta x  at the “ aver-
age rate o f ta xatio n ,”  to  be com puted as therein- 

4  0 a fter provided.



7

Section 3 o f the supplem ent is as fo llo w s:

“ The ‘average rate o f ta xatio n ’ sh all be 
com puted in the follow in g m an n er: O n  or 
before the first day of O ctober in  each and  
every year, the assessor in  every ta xin g  d is-
trict in th$ State shall prepare and forw ard  
to  the State B oard o f A ssessors a  certificate, 
under his hand and seal, duly, sw orn to  under 
oath, certify in g  to  the State B oard o f A sses-
sors the true value o f a ll property, real and  
personal, located in  h is taxin g  d istrict other 1 0  
than the property o f railroad  and canal com -
panies, th e taxation  o f w hich is  provided for  
by this supplem ent, but. including therein  
the assessed value of property o f railroad  and  
canal com panies p articu larly  described in  
subdivision tw o o f section three o f the act to  
Which th is act is  a supplem ent, and sh all also  
certify  and report the rate o f taxation  in  sa id  
taxing d istrict for the said  year. The ag -
gregate value o f a ll the property, real and  
personal, so  certified, sh all be deem ed to  be 
the aggregate value o f the general property  
in the State. In  each; taxin g d istrict the 
am ount obtained by m u ltip lyin g the value of 
a ll the property in  such taxin g d istrict by the  
rate o f taxation  therein  sh all be deem ed to be 
the to ta l taxes o f . sa id  taxin g  d istrict, and  
the aggregate o f the said  to ta l taxes so ascer-
tained shall be deem ed to be the aggregate  
taxes o f the State. The ‘average rate o f ta x -
ation ’ sh all be com puted and determ ined by  
the sa id  board by dividing the aggregate  
taxes by the aggregate value o f the general 3  0  
property in  the Stated w hich said  cate  so ar-
rived at and determ ined, sh all be entered  
upon the records o f the board, and shall con-
stitu te  the ‘average- rate o f taxation ’ for the  
year.’ ’

The assessor o f each (taxing d istrict in  the State  
included the road ta x  in  the rate o f taxation  for  
the year 1917 certified b y  him  to  the State B oard  
of Taxes and A ssessm en t (successor to  the State  
Board o f A sse sso rs), and the B oard  accepted and
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used the rate of taxation  so certified by the as-
sessor of each taxin g  d istrict, including the road  
tax, in com puting the average fa te  o f taxation  
for the year 1917. This resulted in  the addition  
of the am ount o f the road tax to the average rate  
of taxation  and the assessing and levying o f the 
road ta x  on prosecutor’s first class, tangible per-
sonal and fourth  class railroad  property.

The supplem ent ¡to the general railroad  ta x  act 

lO  w hich created the average rate o f taxation  con-
tains no express provision for the levyin g o f a 
state tax, such as the road tax, upon the three 
classes o f railroad  property m entioned, nor does 
it  contain  such a provision by im plication .

A ll statu tes are presum ed to be enacted by the 

legislature w ith  fu ll know ledge o f the existing  
condition o f the law  and w ith reference to  it. 
Little vs. Bowers, 46 N . J . L , 3 0 0 ; affirnied 48 N . 
J . L ., 3 7 0 ; 36 Cyc., 1146. The supplem ent to  the 
general railroad  ta x  act, w hich created the aver-
age rate o f taxation  provides th at the rate fo r tax -
ation in  each ta xin g  d istrict sh a ll be used in  com -
puting the average rate o f taxation . I t  follow s th at 
in order to ascertain  the rate o f ta xatio n  in  each 
taxin g d istrict, w ithin  the m eaning o f  the supple-
m ent, reference m ust be had to  the statu te  or 
statutes then in existence, w hich provide for that 
rate.

3 0 A t  the tim e the supplem ent w as enacted, taxes 
in ta x in g  d istricts w ere, and they now  are, as-
sessed, levied and collected under the provisions 
o f an act entitled “A n  A c t for the assessm ent and  
collection  o f ta x es,”  approved A p ril 8, 1963, 
know n as the general ta x  act o f 1903 (C om p. 
S ta ts., p. 5 0 7 5 ). I t  w ill be so called  hereafter.

Section 22 o f the general ta x  act o f 1903, at 
the tim e the supplem ent to the general railroad  
tax act w as enacted, provided as follow s (P . L ., 

4 0  1903, p. 4 0 8 ) :
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“ The county board o f assessors a t their  
annual m eeting, shall fill out a table o f ag-
gregates copied from  th e ; duplicates o f the 
several successors and enum erating the fo l-
low ing ite m s: (1 ) the total num ber o f acres 
or lots assessed ; (2 )  the value o f real estate  
assessed ; (3 )  the value o f personal estate  
assessed ; (4 )  the to ta l am ount o f deductions 
for debts claim ed and allow ed in  each ta x -
in g d istr ic t; (5 )  th e  to ta l am ount o f exem p-
tions allow ed firem en, veterans and m em bers 
of m ilitia ; (6 )  to tal n et valuation  ¡taxable;
(7 )  the num ber o f polls assessed ; (8 )  the  
to ta l valuation  o f property exem pt from  ta x -
ation in each ta xin g  d istrict, specifyin g par-
ticu larly  and by separate ite m s: (a )  the 
am ount o f public school p ro p erty ; (b ) the  
am ount o f other school p rop erty ; (c ) the  
am ount o f public property other than  school 
p rop erty ; (d ) the am ount o f church and  
charitable p rop erty ; (e ) the am ount o f cem e-
tery property and graveyards.; ( f )  the to ta l 
value o f exem pt property in  each ta x in g  dis- a o  
tr ic t ; (9 ) the am ount apportioned to  each 
ta xin g  d istrict for state school ta x ; (1 0 ) the  
am ount apportioned to each ta xin g  d istrict 
for county expenses; (1 1 ) the ta x  rate per 
one hundred dollars o f valuation  in  each ta x -
ing d istr ic t; * * * such table o f aggregates

* * sh all, w ithin  three days a fter such  
m eeting be transm itted  to  the county collec-
tor w ho shall file the sam e and cause it  to  
be printed  in  its entirety, and sh all tran sm it 
a certified copy o f such printed tab le o f ag-
gregates to  the state com ptroller, the state 3  0  
board o f taxation  and the clerk o f each m u-
n icip ality  in  such cou n ty.”

T his section as am ended in  1907 provides th a t 
(C om p. S ta ts., p . 5103) :

“ The county board o f taxation , im m ediately  
upon the correction and com pletion o f the  
various ta x  lis ts  and duplicates, and n ot later

* than the th ird  Tuesday in  Septem ber, sh all 
fill out a table o f aggregates copied from  the  
duplicates o f  th e several assessors and enu- I °
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m erating the follow in g ite m s: ( 1 )  The to ta l 
num ber of acres or lots assessed ; (2 )  the 
value of the lau d  assessed ; (3 ) the value of 
the im provem ents thereon assessed ; (4 )  the 
to ta l value o f the land  and im provem ent as-
sessed ; (5 )  the value o f personal estate as-
sessed ; (6 )  the total am ount o f deductions 
for debts claim ed and allow ed in  each taxin g  
d istr ic t; (7 )  to ta l net valuation  ta x a b le ; (8 )  
the num ber of polls assessed ; (9 )  the total 
v a lu a tio n -o f property exem pt from  taxation  

1 °  in  each taxin g  district* sp ecifyin g p articu lar-
ly  and by separate ite m s; (a )  The am ount 
of p u b lic  school p rop erty ; (b ) the am ount of 
other school p rop erty ; (c ) th e am ou n t of 
public property other th an  school p rop erty ; 
(d ) the am ount o f  church and charitable  
p rop erty ; (e ) the am ount o f cem etery prop-
erty and graveyard s; ( f ) the to ta l value of 
exem pt property in  each ta xin g  d istrict j  (TO) 
the am ount apportioned to  each takin g dis-
trict for state school ta x ; (1 1 ) the am ount 

o n  apportioned to each ta x in g  d istrict fur COun-
2 ty  expenses; (1-2) the to ta l aihount to  be 

.raised in  each ta x in g  d istrict "for local pur-
p oses; (1 3 ) the tax rate per one hundred dol-
lars of valuation  in  each ta x in g  d is tr ic t * * * 
Stich table of aggregates sh all be trahsndtted  
to  the county collector, W ho fShhll hie the  
sam e and forthw ith  cause it  to be printed  
111 its  entirety* and Shall tran sm it a  certified  
copy o f such printed table o f aggregates to  
th e state com ptroller* the board Of equaliza-
tion  o f taxes o f New Jersey and the clerk of

3  0  each m u n icipality in  such  county.’ *

¡Section 23 o f the general tax act o f 1903 pro-
vides as follow s (C om p. S ta ts., p. 5104) :

“ The State C om ptroller sh all on or before 
the first day o f F ebru ary in  each year tran s-
m it to the State B oard o f E ducation  and to  
the county collector o f each county a  state-
m ent o f the am ount o f the ta x  apportioned by  
the state for th a t year and to  be raised by  
taxation  for th e public sch o o ls; the state  

4 0  com ptroller Shall apportion said  ta x  am ong
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the several counties in proportion to the 
amount of taxable real and personal prop-
erty of said counties respectively as shown 
by the last annual abstracts of ratables made 
out by the boards of county assessors and 
tiled in the office of the state comptroller; the 
state comptroller shall also on or before the 
first Tuesday of August annually transmit to 
each county collector a statement of the 
amount, if any, necessary to be raised by 
general taxation for state purposes in said 
county, which the state comptroller shall ap-
portion in the same manner as the school 
tax, adding thereto the deficiency, if any, of 
the previous year.”

.Section 26 of the same act is as follows (P. L.
1903, p. 410; the amendment of 1905, Comp.
Stats., p. 5105, having been repealed, see P. L.
.1915, p. 91) :

“ Upon ascertaining the amount of tax to be 
raised from the property in his taxing dis- 2o 
trict as herein provided, the assessor shall 
enter upon his duplicate in appropriate col-
umns the net value assessed to each person 
for both real and personal property, the rates 
per dollar which shall be such as according 
to the valuation on the duplicate will be 
sufficient to produce the sums required, and 
the several sums assessed on the property 
of each person for state, state school and 
county taxes, and also for local, pool, dog, 
school district and other taxes, and shall 
enter the addition of the items of each col- s o  
umn at the foot thereof, on every page, and 
shall within thirty days after the adjourn-
ment of the county board of assessors deliver 
said duplicate, complete and certified by the 
assessor to be a true, record of the taxes as-
sessed, to the collector of the taxing district; 
the duplicate shall be produced by the col-
lector before the governing body of the tax-
ing district or before the state board o f tax-
ation whenever required, and they may cause 
copies to be taken as they may direct.” 4 0



The general tax act of 1903 provides for the 
levying and collecting of a state tax in taxing dis-
tricts but such a tax is not mentioned in the sec-
tion providing for a table of aggregates nor is it 
given a place in the table. It follows that a state 
tax, if levied, is separate and distinct from the 
state school, county and municipal taxes and that 
only the state school, county and municipal taxes 
are included in the rate of taxation in the taxing 

10 district as provided by the act. Therefore, if the 
road tax can be regarded as a state tax within 
the meaning of the general tax act of 1903, it is 
not a part of the rate of taxation in each taxing 
district within the meaning of the supplement 
to the general railroad tax act.

The road tax is not a state tax within the mean-
ing of the general tax act of 1903. The state tax 
contemplated by the general tax act of 1903 is 
for the purpose of raising an ascertained sum 

20 to be used for general purposes and apportioned 
by the state comptroller among -the counties be-
fore the first Tuesday of August according to the 
amount of taxable real and personal property in 
the several counties as shown by the last annual 
abstract of ratables made out by the boards of 
county assessors and hied in the office of the state 
comptroller. The present road tax is to raise an 
unascertained sum to be used for a particular pur-
pose. There has been no apportionment of it by 

*  *  the state comptroller. The tax is not based upon 
the amount of taxable real and personal property 
in each county as shown by the last annual ab-
stract thereof filed prior to the first Tuesday of 
August but is based on the value of the real and 
personal property in. each municipality as shown 
by the ratables for the current year. It is im-
possible to believe that the men who drafted the 
general tax act of 1903, or the legislature which 

4 0  enacted that act, contemplated sucli a state tax
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as the road tax. The legislature which enacted 
the road tax act evidently did not regard the road 
tax as a state tax within the meaning of the gen-
eral tax act of 1903 for the former is not related 
to the latter by way of supplement or amend-
ment, but is an act separate and apart. Not be-
ing a state tax within the meaning" of the general 
tux act of 1903, the road tax, of course, is not a 
part of the rate of taxation in the taxing dis-
tricts within the meaning of the supplement to 10 
the general railroad tax act.

The present question is not affected by the act 
entitled “An Act to appropriate and to provide 
for the payment of a portion; of the State tax 
levied and assessed upon railroad and canal prop-
erty in this State to the State Road Fund, to be 
used for State road purposes,”  approved March 
29, 1917 (P. L. 1917, p. 785). The preamble of 
that act recites that the taxes on railroad and 
canal property will be increased by the road tax 
and that it was the legislative intent to effect 
such increase of taxation upon railroad and canal 
property. That recital can be construed to refer 
only to second class railroad property as that is 
the only class of railroad property which has been 
subject to taxation under the road tax act. As-
suming that the act mentioned can be construed 
as expressing a legislative intention that the 
road tax should be assessed and levied on all s o  
classes of railroad property, although the act 
cannot be so construed, the legislature did not 
carry out its intention by proper statutory pro-
vision. It failed to impose the road tax upon 
first class, tangible personal, and fourth class 
railroad property by legislative ^enactment.

o
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II.
The rate of taxation assesser and levied 

on prosecutors’ said property includes 
said tax at the rate of one mill on each 
dollar of the value of said property, 
whereas the inclusion of said tax in 
said rate of taxation is without war- 
rant or authority of law.
The rate of taxation in each taxing district 

mentioned in the supplement to the general rail-
road tax act is the rate of taxation in each taxing 
district provided by the general tax act of 1903. 
No taxes other than those provided by the last 
mentioned act can be included in the rate of tax-
ation in each taxing district for the purpose of 
computing the average rate of taxation under the 
supplement. The road tax is not levied under the 

a o  act of 1903, nor under any supplement thereto, 
nor amendment thereof, but is assessed, levied 
and collected under a separate and distinct act. 
The road tax act is not a supplement to, nor 
amendment of the general railroad tax act, and 
bears no relation thereto. There being no pro-
vision for including the road tax in the rate of 
taxation in each taxing district under the gen-
eral tax act of 1903, nor for including such tax 

g 0 in the average rate of taxation under the general 
railroad tax act, the inclusion of the road tax in 
the rate of taxation, assessed and levied upon 
prosecutor’s firits class, tangible personal and 
fourth class railroad property, is without war-
rant or authority of law.

40
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III.
The taxes are excessive.

The taxes on prosecutor’s first class, tangible 
personal and fourth class railroad property are 
excessive to the extent of one mill on each dollar 
of the value of said property,, for the reasons 
above stated.

We respectfully submit that said assessments 
and taxes should be set aside and reductions 
thereof directed, and the judgment of the 'Su-
preme Court reversed.

Ed wa r d s  & Sm it h , 
Attorneys for Appellant.

Ed w in  F . Sm it h ,
Ra y mo n d  Da w s o n ,

Of Counsel.
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