
STATE OF NEW JERSEY 
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 
744 Broad Street, . Newark, N. J. 

l)U.LL E1 IN 2·0-J APLI.L _LU, lJ63. 

1~ REFERENDA - "BONE DRY" MUNICIPALITIES -- EFFECT OF VOTE ON RE11AIL 
SALES BY LIMITED WINERIES AND STATE BEVERAGE DISTRIBUTORS - RETAIL 
SALES UNDER STATE LICENSES AFFORDING RETAIL PRIVILEGES NOT SUBJECT 
TO REFERENDUM' HELD PURSUAWr TO R. s. oo:l-46 (CONTROL ACT, SEC..,1,:3)­
HEREIN OF THE PROPER TIME FOR OBJECTIONS TO SUCH SALJ:~~S EXPRESSING 
LOCAL SENTIMENT AND THE CONDITIONS WHICH MAY BE IMPOSED. 

Dear Mr. Burnett: 

The official Board of the central M. E. Church of the City 
of Linwood, representing three hundred (000) members, protest the 
granting of a license to manufacture any alcoholic beverages 1n 
the City of Linwood, Atlantic County. 

Several years ago on a referendwn vote this city voted 
dry for retail license and we believe the people are opposed to the 
application of Mr. Wm. Krum. 

Rev. Franklin T~ Buck, 
Linwood, N •. J. 

Dear Mr. Buck: 

very truly yours, 
Franl:(lin T. Buck, Pastor 

April 4, 1969 

There is no license to manufacture alcoholic bevE;ra.ges in 
the City of Linwood in the name of William Krumm, ·as mentioned in 
your;' letter.. A limited winery license was issued on September 14, 
1938 to David c .. Krumm, t/a Krummts Winery, rear of 563 Central 
Ave·nue, Linwood. The licensed premises, according to the applica­
tion, were leased by the licensee from William Krumm, his father. 
I take it, therefore, that it is the license of David C. Krumm that 
is the subject of your.letter. 

At the time that David c. Krwllin applied for this license 
he duly published a notice of application in the Pleasantville 
Press and Ventnor News, on August 19th and 26th, 1908, respective­
ly. If the people of your municipality objected to the issuance of 
this license, their objections should bave been made at that time, 
whereupon the case would have been set down to give both sides full 
opportunity to be heard.. No objections whatsoever vvere filed and 
since the applicant completed all statutory requisites and the in­
vestigation disclosed notr~ng against person or place, the license 
was issued., 

A limited w1nery license such as that held by Mr. Krumm is 
issued by the state Commissioner and not by any municipality. It 
authorizes the holder to manufacture for sale naturally fermented 
wines and fruit juices, in the quantity specified therein, and to 
distribute and sell bis products to wholesalers and retailers li-­
censed in accordance with the Act, and to consumers. It is classi­
fied by the Act as. a Class A or manufacturer's license (R.S .. 6Z:l-lO, 
Control Act, section 11). . 

Now, it is true that on November 5, 1905, referendum was 
held in the City of Linwood, pursuant to section 4:0 of the 
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Alcoholic Beverage Law (now R. G. 06.: 1-46) on the question "Shall 
the sale of all alcoholic beverages at retail, except for consump­
tion on railroad trains, airplanes and boats, and the issuance of 
any retail licenses, except as aforesaid, pursuant to the 'Act con­
cerning alcoholic beverages t be permitted in this mm1icipali ty?" 
A majority voted in the negative., 

The question submitted conforms with the question pre­
scribed by the statute. As phrased, it asks if retail sales are to 
b.e permitted. It would seem, therefore, at first blush, tr.at a 
nego. ti ve vote by the electorate would thenceforth pro hi bit all re­
tc=..til sales, including those authorized by limited winery licenses as 
well as by the regular municipal retail licenses. But the statute 
does not provide for any such result. It declares (h. S. 33:1-46, 
third paragraph) that nrf a majority of the legal voters •••..• shall 
vote *No,' then the clerk ••... shall forthwith in writing notify the 
commissioner •••.• and thereupon it shall be unlawful for the other 
issuing authority of said municipality, having authority to issue 
plenary retail consumption, plenary retail distribution and limited 
retail consumption licenses (sic), to issue any such licenses in 
respect to such municipality, and all such licenses therefor (sic) 
issued in respect to such municipali t~r shall become void and inoper­
ative thirty days after the date of said vote, ....... " 

The section is not happily worded in the licenses to which 
it refers~ There is no such thing as a limited retail consumption 
license., Aside from the reference to sue h license, it adverts only 
to plenary retail consumption and plenary retail distribution li­
censes, which are merely two of the five classes of retail licenses 
municipalities are n uthorized to is sue.. I am not, however, troubled 
on that score. At the time of adoption of the original Act, plenary 
retail consumption and plenary retail distribution were the only 
municipal retail licenses authorized. The addition of the errone­
ously named "limited retail consumption" license was nothing more 
than an attempt, when seasonal retail consumption, limited retail 
distribution and club licenses were ad~ed to section 13, to extend 
to them the effect of section 43. In the course of the legislative 
process, the terms became confused. It is apparent tr.tat it was the 
intention of the Legislature that section 43 apply to all municipal 
retail licenses. 

Sections 41, 42 and 44 (R. S. 03:1-44, 45 and 4?), which 
also authorize referenda, each provide tbat if a majority shall vote 
"no, n the sale of alcoholic beverages in such municipality contrary 
to the ~erms of the referendum shall be unlawful and constitute a 
violation of the Act. So Section -1~44A (R. S. 33:1-47.1), · autl10rizinf 
referenda on hours of sale, provides that if a majority shall vote 
in the affirmative, the hours srillll be fixed in the manner set forth 
in the question and sales at any other time shall be unlawful and in 
violation of the Act. But tbat, however, is not the effect of sec­
tion 43; for it prohibits the further issuance of municipal retail 
licenses, voids those previously issued and then stops short. There 
is no profi..ibition of sales - in fact no reference at all to sales in 
the third paragraph of section 43 which prescribes the effect of a 
referendwn held thereunder. 

Undoubtedly the reason for the omission of any reference to 
sales in Section 43 is tba t the Legislature deemed that if no re­
tail licenses could be issued in the municipality, then automatical­
ly there could be no retail sales. Tbis is borne out by comparison 
with the other four referenda which are provided for by statute un~ 
which contemplate limited prohibitions such as the sale only of beer 
and light wines, tl+e sale of packagetgoods only, or the probibition 
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of sales on Sundays.. If, und.er these other referenda, the elector­
ate voted for one of such partial forms of prohibition_, then sales 
pursuant thereto would. be lawful whereas ssles contrar·y to the ref­
erendmn would be unlawful.. Hence, the necessity for mention of cer_;_ 
tain sales in the other referenda· sections declaring the effect of 
a vote pursuant thereto. The. contrast to a referendum held under 
Section 43 is that if the latter is successful, no sales of alco­
holic beverages of any ki.na· a.re permissible and, in such event, the 
municipality becomes, in common parlance, "bone dry.n And so it 
does so far as sales by retail licensees are concerned! 

At the time th::'l. t the origin2.l referenda sections were drawn, 
the only retail sales in contemplation, a.side from those on trains, 
etc., were those to be made by retc.dl licensees, which licenses were 
to be issued exclusively by the municipc:tlities. 

When, however, the terms of a Limited Winery License, as 
originally ~rawn, ~ere expanded, before enactmen~to include sales 
to consur.aers, the effect on the referenda sections ciid not come to 
mind. 

So again the following year, when a State Beverage Distri­
butorts License was created and which allowed sales to consumers 
as well as retailers, there was no t'rought of the effect of such re­
tail sales upon the referenda. sectj_ons. 

Thus two exceptions _have crept into our statutes with the 
result that a municipality which has voted negatively on a referen­
dum pursuant to section 43.aforesaid., is, nevertheless, not abso­
lutely "bone dry," one exception being the sale of packaged wine, 
the other the sale of bottled beer. On-premises consumption is en­
tirely out. The excepted sales for off-premises consumption may 
still be made but only by these two classes of state licensees .. 

In short, it is apparent from the foregoing that a referen­
dum helG under Section 43, in which a.majority vote in the negative, 
w hi.le it has the effect of stopping all retail sales made by muni­
cipal licensees in such municipality, does not, as the statute is 
presently worded, mve any effect upon the priviieges afforded either 
to a limited winery licensee or to a State Beverage Distributor li­
censee. So far as the holders of such licenses are concerned, they 
may continue to sell to conswners in th.:1.t municipality ·notwithstand­
ing such a referendum. 

Question remains as to what should be the attitude of the 
State Commissioner in issuing a limited winery license in such rnuni­
cipali ty where objection is raised. If the objection haµ been made 
seasonably, e .. g., before the Krumm license was issued~, I should have 
listened attentively to any reasonable, well founded objection based 
on substantial local sentiment and should have carefully considered 
whether if such manufacturing license were issued it should be sub­
ject to a condition that no sales to consumers shoulu be made in 
that municipality. Cf .. Re Sacca, Bulletin 190., Itern 5, and 
Re Lewis, Bulletin 235, Item 17 •. 

But, as aforesaid, there was no objection whatsoever to the 
issuance of his license. It 1ivoulc;.ntt be fair novv, after his money 
is paia, his plans rnade and expenses incurred on the faith of the 
license issued to r.d.m to tac.K. on a spec1al condition denying a priv­
ilege which the other hol<iers· of the same kind of license possess .. 
I therefore reserve opinion on that point until Krumm's license 
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comes up a.gain for renewal. His pre~ent license is limited to the 
manufacture and sale of 1,000 gallon~ but can in no event extend 
beyond June 30, 1939. When that quota is exhausted or the license 
expires J whichever first occurs, then if he wishes to continue he 
must apply for a new license. At that time you will be given no­
tice of any new application by him, and upon ··receipt of written 
objections a hearing will be scheduled and all interested. parties 
will be afforded the opportunity of presenting their respective 
sides of the case. 

Very truly yours, 
D. FREDERICK BURNETT, 

Commissioner. 

2. APPELLATE DECISIONS -- SOBOCIENSKI and FRANKLIN STORES CO. v. 
NEWARK and INTERNATIONAL LIQUOR CO. 

EDWARD S. SOBOCIENSKI and ) 
FRANYiliIN STORES CO~, ) 
a corporation, 

Appellants, ) 

-vs-

MUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL OF THE CITY OF 
NEVVARK, and INTERNATIONAL LIQUOR 
co., a corporation,· 

Respondents 

) 

) 

) 

) 

) 
(Two cases) 

- - - - ) 

ON APPEAL 

CONCLUSIONS 

Louis B. Englander, Esq., Attorney for Appellants. 
Joseph B. Sugrue, Esq., Attorney for Respondent Board. 
Cohen & Klein, Esqs., by Philip Klein, Esq. and Lawrence N. 

BY THE COlVIMISSIONER: 

Rosenbaum, Esq., Attorney for 
Respondent-Licensee, International 
Liquor Co .. 

During the last fiscal year, the Municipal Board of Alco­
holic Beverage Control of the City of Newark issued a plenary re­
tail distribution license to the International Liquor co. for 
premises at 77-79 Jones Street, Nevvark. The Franklin Stores Co., a 
nearby plenary retail distribution licensee, and Edward S. Sobocien­
ski, one of its officers, took appeal from tlBt issuance on the 
grounds . (1) that it was contrary to the Newc1rk Board's resolution 
of September 9, 1937; (2) that the vicinity was already· overcrowded 
with retail l.iquor places; (3) that the Newark Board arbitrarily 
overruled appellants I objection against granting the license; and 
(4) that the persons named as stockholders, officers and directors 
of the International Liquor Co. are not the real parties in interest 
but "are acting on be ha 1 f of unnamed per sans n - i • e • , t b..a t they are 
nfrontstt for others. 

I found the first tbree grounds to be without merit. I 
found, however, that certain testimony had been ruled out by the 
Hearer, which I deemed should have been admitted as well as an ad­
jourrunent granted to produce further evidence. I therefore directed 
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that further hes.ring should be held to afford c\.ppe.llants an oppor­
tunity to·present such testimony as might fairly and properly come 
within the issues raJ.sed by the fourth grounc=1 of appeal. Sobocien-

.. , s.k1 and :r:ranKlin Stores Co. v. Newark and Int~rn9tiona . .L Liquor co.~ 
Bulletin 239, Item 8. 

In addition to such testimony, there vvas also admitted in 
evidence at the adJ.i t:Lonal hearings the en try boo.Ks of the Inter­
national Liquor Co. re.fleeting its daily bustness activities. The 
Hearer ruled,. however, that appel.lants could not examine these entry 
books of a rival licensee at vvill_, but permitted them to ask per~­
tinent questions of the International Liquor Co. 's officers or ac-· 
c-ountant to be ansvff;red. by those witnesses from the books, such 
a.nsvvers to be verified by the Commissioner against the booKs. 

I . 

The Newark :Board renewed the Interne.t.ional Liquor co.ts li-
cense for the current fiscal ~1 ear. Appellants e.ppeo.led from the 
renewal, setting forth, 1n efft.::ct, the same grounds as urged in 
their orig1nal appeal, plus the.:: addit'iom::.l ground trmt the holders 
of the stock of the International Liquor Co. (each holding more than 
10% of said stock) were not residents of the state "for o.t least 
five years continuously j_mmediatc.;;ly prior to the subml.ssion of th~' 
application" of that company for license, as rec;uired. by : .... , .... ,,t;-~·,~.-i., 
~ .. S • 3 3 : 1-12 • 1, E 5 . 

Bcith tlese appeals are now before me for decision. 

At the hea.ririg on the second appeal, the evidence prod11ced 
at the first appe.::~l was a.dmitted by consent and additional testimony 
taken. 

No reason appears for varying the determination, heretofore 
made, tba t the first tbree grounds of appeal are without merit. 
Sobocienski and Franklin Stores Co. v. Newark &rrl International 
Liquor co.i supra. 

As to the fourth ground: The appe.lia.nts assert that the 
money ·1vhJ.ch supports the International Liquor Co. comes from outside 
pursons who art: really .running the business, and th:i t the stock­
holciers and officers are merely "dummies" or Hfronts" for those 
persons. 

It appears tnat the International IJicuor Co •. vvas incorpora­
ted, with C:i capital of $;:5,000.00, in September 1907, upon the 
initiative of Fred Nieburg and Lewis Nislick (who are also stock­
holders and officers in the Blue Mirror, Inc.,, a plenary retail con­
sw11ption licensee in Newark) .. Ten shares of International Liquor co. 
stock were issued (although not torn from the stock certific2.t~ 
book), as follows: 

Fred Nieburg, President and Manager, 4 shares, for $1200.00; 

Le·vvis Nislic.k, Vice-President c:nd Treasurer, 4 shares, for 
$)1200. 00; and 

Leonard Rosenstein, Secretary, 2 s bares, for ~)600. 00. 

These stockholders and officers tes tifiea tt.i.a t Nie burg, on 
beJ:¥tlf of the three, paid the $3,000.00 into tne company, and that 
Nislick and Rosenstein are still ino.ebted to him .for payment of their 
share. The money was furnished in the form of two checks (one for 
$750.00 and the other fur $2,850.00) made out to Nieburg by rils 
attorney arm endorsed' over. 

I. 
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The International Liquor co.ts store was thereafter opened 
on December 4, 1937. Nieburg testified, from the books, tba.t of the 
original capital, $750.00 was spent in rent an~ obtaining of li­
cense, and all but about ~t-350 .. 00 of the remainder in payment on 
account of the purcbase of $7500.00 v~orth of fixtures and the like. 
He further testified tt.iat the store, at its opening, had on band a 
liquor stocK of approximately $12,000 .. 00 which had been purchased 
from various wholesalers on cre.dit; that, thereafter, various sub­
stantial purchases of liquor were made from these wholesalers and 
payments given on accour1t; tr1'..:i.t no fresh money had been put into thE~: 
company, and no earnings or profits distrj_buted or made by it; that 
his credit is good because of his connection with the Blue Mirror, 
Inc. 

Nieburg also testified tbat he vvas in the real estate 
business between 1925 and 1930, and purchased land on various occa­
sions in partnersriip with one Joseph H. Reinfeld (apparently connec­
ted with J. H. Reinfeld & Co., Inc., an export wholesale and 
warehouse receipts licensee) and witr1 one Emanuel Kremer (apparently 
at one time the Newark Manager of McKesson Liquor co., an export 
wholesale licensee); that between 1930 and 196d he bad an interest 
in race trac.ks in Texas and. Nevv Ramps bi re; that he became connected 
with the Blue Mirror in January 1936. 

Nislick testified that he became connected with the Blue 
Mirror in 1933 or 19D4; tba t he was engaget~., theretofore, in the 
6.iamonci business and in various rest.s.urant ventures. 

Rosenstein testified that, before his connection with the 
International Liquor Co .. , he was employed as a salesman by Weston & 
Co._? a retail distribution licensee in Newark, and, previous thereto 
by TTCharles & Co. Tl (apparently The cnc:.rles Liquor Stores' Inc.)' 
another retail licensE.~s in Newark, and. .by bis brother. 

While recognizing that considerable latitude shoul6. be 
given to appellants in seeking LO support their cbarge of a ''front" 
situation, which here is essentially one of fraud, I can sustain 
that charge only on the basis of clear, cogent and convincing evi­
cience.. Summerill v. Summerill, 83 N. J"' Eq. 3 (Ch.1914), aff Jcl Id. 
050 (E. & A. 1914); Firemen ts Fund Ins. Co. v. tUcholso& 103 N .J .. Eq 
32 (Ch. 1928), aff 'd Id. ~?75 (E. & A. 1988); NevvarK Live Poultry co. 
v.· Fauer, 118 N. Jo Le 556 (Sup. Ct. 1967),· affld 120 N.J.L. 187 
(E~ & A. 1938). · 

No sue h evidence appears. All I may reasonably find is 
that the International Liquor Co. is apparently d.ominated by 
Mr .. Nieburg and Mr ... Nislick, and that it bas been given great credit 
although as yet producing no profit. This is insufficient to warran 
a finding that its stockholders and directors are Ttfrontsn for 
ttunnamed persons .. n 

I may further state that this Department bas conducted an 
investigation of the company ts books and affairs and bas found 
nothing more. 

· Nor is there rn er it to a p pe llan ts t las t cont en ti on that the 
stockholders of the International Liquor Co .. (each of whom holds 
n1ore than 10% of the company's stocK) were not continuous residents 
of the state for five years irm11ediately prior. to the company ts &.p-
plication for license. · 

Nieburg testified that, apparently in 1934, he spent time 
in Texas' "on and. off about a year" to visit the race tra.cK there in 
w r.d.c h he was then interested. Ni slick testified that, in 1960, he 
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went to California for some eight or nine months to visit his 
pt:.rents, and thereafter returned to Nevv Jersey. There is no indi­
cation that either intended to abandon his dmnic1le in this State. 
Their mere temporary G.bsence, without evidence that they intended 
the place of their sojourn to be their actual home, did not breaK 
tht~ cl1ain of their domicile in this state, which is othervvise un­
a.ssailec~. He Case No. 5;), Bulletin 1'75, Item Z:i; Ee Pottert. Bullet:in 
186, Item 6_; Lilly v. Way, Bulletin 2SO, Item l •. 

No question is raised as to the residence of Rosenstein. 

In view of the foregoing, the actior1 of the Municipal Board 
of Alcoholic Beverage Control of the City of Newark in both of the 
present appeals is lIBreby affirmed. 

Dated: April 3, 19~9. 
D. FREDERICK BURNETT, 

Comrnissionero 

3. EXTENSION OF LICENSES - DISTEICT COUHT RECEIVEE - LICENSE. MAY 
NOT BE EXTENDED TO SUCH A RECEIVER. 

Dear Sir:. 

Judgment was taken in the Distr:ict Court against c:. plenary 
retail consumption licensee. An execution was thereafter issued 
and. ci. Recei vcr was appointed to ta.lee the rights ancJ. credits levied 
upon unaer execution. The necsiver so appointed made application 
to the Board of cormniss~Loners to extend to him the plenary retail , 
conswnption license of the judgment debtor. 

Will you Kindly advise me whether the Board of Co1rnnission­
ers can legally extE:-md the lic€nse to such a Receiver, in vii::::w of 
the language of the Alcoholic Bevera.ge Control Act which exempts 
l:icenses from seizure under execution. 

As this matb2r is corJing up before the Boarci at its next 
meeting to be held 1~_prLL 4th, I shall be very much obliged to you 
if you can find time to G.dvise me a.s soon as possible .. 

lVIr. Jolm F .. Lee, 
City Clerk_, 
Bayonne 1 N. J .. 

Dear Sir: 

very truly y9urs, 
John F. Lee, 

City Cleric. 

April o, 1939 

The Legislature bas providea (1) that a. liquor license 
shall be free from levy, execution or similar seizure by credi to:rs 
Of the debtor licensee, and u~) tbat Vvhere, through the banKruptcy 
or receivership of the licensee, his business becomes vested in a 

·trustee or receiver, the license may be extended to such trustee or 
receiver. see control Act, Section ~~ - now R. S. ~~:i~26. Trus­
tees in Bankruptcy and Recei.vers in Chancery are considered to be 
vvitl.dn the classes contemplated by the statutory provision; the in­
quiry is vvhether the same is true with respect to receivers ·ap­
pointed by State District Courts-
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Examination of the pertinent statutory provisi.ons (see 
R. S. 2:32~175, et seg .. ) discloses triat the functions of a stat_e 
District Court receiver are limited in nature. He acquires title to 
"rights and cred.i t;3H wbich have bee:n levied upon by tbe creditor of 
the licensee arni is unr:ler a duty to liquidate them by sale_, collec­
tion or otherwise. He is not authorized to operate the business nor 
does he acquire title to any of the licensee 1 s property other ·tllaff 
the aforementioned .. Under these circumstances it would seem that 
tils appointrr:·ent does not connote any general ;1receiversrilpn of the 
licensee witrlin th3 meaning of the Control Act; rather, his appoint­
ment is merely a special statutory method for enabling a creditor to 
effect liquidation of the per.sonal property upon v\/hich the credltor 
has leviec~. 

You are therefore advised that tbe Commissioner is of the 
opirnon that R. S. 33:1-f:n does not contemplate the extension of a 
liquor license to a receiver appointed pursuant to R. S. 2:32-175 by 
a State District Court. 

very truly yours, 
D. FREDERICK BURNETT, 

Commissioner. 

By: Na ttian L. Jacobs, 
Chief Deputy Commissioner 

ana. counsel. 

4. DISCIPLINARY PROCEEDINGS - SALES '_AJTTER HOURS -· UNWARHANTED 
DISMISSAL OF CB.ARGES. 

Robert v. Peabody, 
Penr1sauKen Tovvnship Cleric, 
Mer c ban tvllle, N. J. 

My dear Mr. Peabody: 

April 3, 1939 

I have before me staff report and your letter of March 20t 
re disciplinary proceedings conducted by the Township Committee 
against Paul Gafke, 7904-06 River hoad., and Walter Winslow, .6907 
Maple Avenue, both charged ·with sale of alcoholic beverages during 
prohibited hours, and note th.at while Ga.fKe 's license was suspended 
for five dayS,-Vvinslovv vms founu not guilty and the cbarges dis­
missed .. 

Please .express to the members of the Township Committee my 
appreciation for their conduct of these proceedings and the penalty 
imposed in the Gafke case. 

I am much disturbed, ho\J\tever, by the Committee 1 s action in 
dismissing the Vvinslovv charges. 

Accorci.ing to the staff report, Winslow continue(l to do 
business until 3;45 A.IVI., long past the time when sales must cease. 
My men ordered and were served drinks by a waitress at 2:05, 2~30, 
2:48_, 3:05, and 6:25 A.M,,, and· by the bartender at 3:45 A .. M .. The 
defen?.e testimony of the orchestra leader, a pa tr on, and another 
waitress that they had not seen any alcoholic beverages served vvas 
of course not a refutation of the testimony of my men tbat they had 
been serveG. The most significant aspect of the defense .testimony 
was that the waltress and bartencier who bad served my men vvere not 
produc~d as witnesses for the alleged reason that they 11 could not 
be located.u 
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In this posture of the testimony - on the one side the 
direct testimony of the investigators that they haa been served al­
coholic beverages after 2: 00 A .M., and on the other a 11iere stats­
rnent that no. service of &lcoholic beverages had been seen by people 
who conceivably might not be looking to see whether any service was 
made - the dismissal of the charges was clearly unwarranted. 

Very truly yours, 
D. FREDERICK BURNETT, 

commissioner. 

50! DISCIPLINARY PROCEEDINGS - HEFUSAL OF PHOFFERED SUHRENDER FOLLOVvED 
BY REVOCATION OF LICENSE. 

John L. Haney, 
City ClerK, 
Trenton, N .. J. 

My dear Mr. Haney: 

April 5, 1939 

I have before me staff report and your letter of March t·Ot 
re disciplinary proceedings conducted by the City Council against 
Calogero Drago, 216 North Clinton Avenue. 

I note tbat Drago, criarged with permitting a Known crim­
inal on the licensed premises, employment.of a person disqualified 
because of conviction of a crime involving moral·turpitude, and 
failure to noti"fy the issuing authority that he rad. sold an inter­
est in t:he licensed business, sought to surrender trie license, but 
his offer vrns rejected, and thersupon his ]_i_cense was revoked ef­
fective immediately. 

Please exp:-sss my thanks to the .members of the City 
Council for their prompt and effective :handling of these proceedings 

·Good work! 

Ver;/ truly yours, 

D. FREDERICK BURNETT, 
Commissioner .. 
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6. RETAIL LICENSES - APPLICATION BY WIFE OF RECORDER OR POLICE 
OFFICEH - IF THE RECOhDER OH POLICE OFF'ICEH HAS ANY INTEEEST 
THEHEIN, THE APPLICATION SHOULD BE DENIED. 

April 4, 1939 

Jo lm Melillo, 
. Tovvns hip Clerk, 
South Hackensack, N. J. 

My dear Mr. Melillo: 

Technically, it vvould be permissible for the wife to hold 
a retail ·license, notvv1 thstanding that the husband was Recorder or 
a police -officer in th1.?. same Township, provided the husband had no 
interest whatsoever in the vvife's business.. rrhe mere relationship 
of rius band and wife does not ere a. te such interest per se. see 
Re Rosenberg, Bulletin 185, Item l. 

A Recorder or a pol:ice officer bimself may not hold a li­
cense or be em~loyed by a licensee. It would not be right for a 
Magistrate to be called upon, in his official capacity, to pass 
judgment upon other licensees who are hts direct competitors., And 
it· is .. obviously inc..c P.PL) ;~1'ic.d~t: ·and indelicate that a police officer, 
charged vii th the duty of enforcing the beverage lavJ against all LL­
censees, should lrimself be one. He can't serve two masters. The 
duty o.f licensees is to obey the law - of' the Police to make others 
obey it. Whenever there is a potential conflict betvveen self­
interes t and duty, the latter has the right of way. The rulings on 
this point are c·ollected in Re Kerner, Bulletin 298, Item 9, on 
Sheet 15. 

Consequently, an application by such a wife should be 
scrutinized with the utmost care to ascertain the true status of 
the parties. See Re Hasenberg, Bullet:Ln 803, Item 5. If investiga­
tion discloses that the husband bas an interest in the business or 
that the wife is applying merely as a front for the husband, un­
doubtedly the applj_ca tion should be denied. See Sc hwnrtz v. 
Bsllmawr, Bulletin 145, Item 9 and ShUpack v .. Paterson, Bulletin 248, 
Item 5. If the license has already been 1ssuea, and it appears that 
it is held by the wife as a front for the husband, or that the hus­
band has any interest therein!# it should be suspended for the 
balance_ of the term or revoked. See Re Priest, Bulletin 265_, Item 2; 
Re May, Bulletin 246, Item 10. 

An application for a liquor LLcense by the wj_fe of a 
Police Recorder or a police officer may, of courseJ be wholly bona 
fide especially where the parties are separated and the wife i-s-­
independent and entirely on her own. But, when they are living 
under the s2cme roof J appearances are aga.ins t it and, on that ground 
alone, I .should have no hesitancy in upholci.ing the ·decision of any 
license is S\ling authori. ty in refusing sue h an application .. 

It is not only his wife but Caesar b..tmself who must be 
be;y-ond suspicion in these liquor license matters. 

Very truly yours, 
D. FREDERICK BURNETT, 

Commissioner. 
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7~ APPELLATE DECISIONS - BEAM v. CALDWELL. 

ALBERT J. BEAiVI, 

Appellant, 

-vs~ 

T:HE MAYOR AND BOROUGH °COUNCIL 
OF THE BOROUGH OF CALDWELL; 

Respondent 

) 

) 

y· 

) 

) 

---:-~ --- -,----) 

ON APPEAL 
CONCLUSIONS 

Nathan A. Whitfield, Esq., Attorney for Appellant ... 
Philip D. Elliot, Esq .. , Attorney for Respondent. 

BY THE COlvilvHSSIONER: 

SHEE'r lL. 

Appellant appeils from revocation of plenary·retail con­
sumption license No .. C-5 issued.· to birn by respondent for premises 
known as 455 Bloomfield Avenue, Borough of Caldwell~ 

·The license was revoked after a hearing duly held, when 
appellant was .found guilty on charges alleging that, on February 24, 
1939 and ori, divers days prior· - thereto, he altowed, permitted and 
suffered on his licensed premises gambling on shuffleboards, in vio­
lation of Rule 7 of State Regulations No~· 20. 

On February -24:, 1939,. Investigators Thievon and Arts, of 
this Department, visited the licensed premises. When they entered, 
appellant was .tenciing bar on .the main floor. ·the investigators pro-­
ceeded to the basement where a second bar· is located whlch was in 
charge of George Schiabor, one of appellant's employees. ·Twenty-fi'1 
or thirty patrons wer(~ ·in the basement and games were in full swing 
on both of the shuffleboards. When the first and second games 
_ended, the investigators saw the bartender, schiabor, take money 
from uncier a cigar bo·x_, wr.tich was on ·the -bar near the cash register, 
and d._is tribute the money to certain persons.. Before the third game · 
began, money was passed to the bart.ender, who placed it under the 
cigar box. The.·: inv_estigators each placed one dollar on the bar, 
and the bartui.der called out, "Here is ·two dollars Uncovered; any­
body vvant to cover i t?n, whereupon the money was covered and also 
placed under the box. AS the tl--i:ird game ended, the investigators 
identified themselves and seiz.ed the sum of eighteen dollars in 
bills, wbich vvas the total amount tr.ia. t had been placed under the box 
by the bartender. 

l . . 

On behalf of appellant, George Schiabor testified that he 
had place_d the seized money on the back bar ·at .the request of some 
gentleman who came over there and left the· money. 

Councilman Armstrongts questions went to the core of this 
matter, viz.: 

"BY 
Q 

A 
Q 

COUNCILMAN ARMSTRONG: 
What were you running d.own there, a safe deposit 
vault? What would you keep this money for,. safe­
keeping; or what? Wbat would you k8ep tbis money for? 
Well, now, when there is such a· crowd, they always do it ... 
I have never see.n it. I would like to Know why .you 
would keep ·that mon'?Y? 
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"A Just for. safe-keeping. There was about fifty or sixty 
people down at this partl.cular time, they keep jumblj_ng 
around, it gets confusing, and. to save headaches --

Q It is something new to me. I would like to }~novv why 
you shoulci keep the money there. A Just for safe-
keeping. , 

Q That is a s·well place to put money, in a saloon for 
safe-keeping. A I have done it time and time again:, 
and I have been in the business a long time .. " 

Scr.d.aborts test1mony ttiat he clid not pay off any bets on 
the evening· in question, and tr.ia t the seized money vvas handed to 
him by a. total strang0·r for safe keeping, is wholly unbelievable. 

The licensee is responsible for the acts of his employees 
(Re Antico, Bulletin l95J Item 9).. The evidence is ample to support 
respondent's decision in finding appellant guilty as charged .. 

Appellant contends, however, that the punisbment imposed 
shows bias and prejudice, or, if not 1 tba t. thc. punis hfnen t is · 
unreasonable and uisproportionate to the offense comrn:Ltted. 

Notb.ing appears in the transcript of the hearing below, on 
which the case was sulbmi tteci, vvhich vvould tend to shovv bias or 
prejudice. At the bearing on appeal, hovvever, appellant's counsel 
contended that bias and prejudice appears by reason of the fact that 
the resolution revoking the license was prepared in 'advance of the 
respondent 1 s decision. ?I1 his, however, is explained by the attorney 
for respondent, who has stated that two resolutions were drafted in 
advance of the hearing, one of which suspended the license and the 
other of which revoked the license; tba t, when the Mayor and the 
Borough council, in executive session, decided to revoke the licensE 
the resolution providing for revocation was read by the Clerk and 
adopteG.. I do not fini_~~. anyt11ing to support the conclusion that the 
penalty administ'ered was. the result of bias and prejudice ... 

As to the reasonableness of the penalty: Licensee testi­
fied that he was not in the basement at the time the bets were 
placea, and that he nad issued instructions to all of his employees 
not to permit gambling. That of itself is no defense. If it were, 
immunity would be gained by the simple device of telling others to 
obey the law and let it go at that.. Moreover, it &ppears that, 
while the third go.me was in progress, the licen.see was on the stair­
vvay leaO.ing to the basement and that, while he was there, one of 
the patrons spoke to him about some game that l:lad been postponed the 
night before, vv hi ch was referred to as a twenty-five dollar· game. 
This evidence, couplec with thc:-i.t of Inve?tigator K&ne, of this De­
partment, that, on January 16, 1939, he haG. played a game of shuffle­
board. on the licensed premises in the presence of the lic.ensee, in 
which there was also a pay-off to vvinners by losers, ancl his further 
testimony that, on January 2~~rd, he haO. observed shuffleboar<l. games 
being played for drinks in the presence of the licensee, is convinc­
ing that the appellant-licensee had knowledge tb.at the shuffleboards 
were being used for gambling purposes. 

The question of the penalty to be.inflicted. for any viola­
tion rests in the reasonable discretion of the issuing authority. 
In Bressler v. Conover? Bulletin 45, Item 1, I sustained the action 
of Judge Conover in revoking a license for permitting gambling on 
licensed premises. In Katz v. Plainfie1d..t Bulletin 169, Item 3, the 
action of respondent, in revoking a "license for permitting gambling 
and selling to minors, was affirrneG.·. The fact that I imposec1 only CJ 
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five a:~1y penc-~lty for permitting gambling on .licensed premises in 
fuWSchwo.rtz.t .Bulletin f;41, Item 1, and other similar cases, is in 
no way· binding on other issu1ng authorities. It is one thing to 
gamble - another to lie about it.. Offenses are aggravated by de­
fens.ive testimony such as was offered in this case. Issuing au­
thorit:Les may well come to a conclusion in such cases th-1.t licen­
sees who cannot abide by the rules are not worthy of having a li­
cense at all. It is clear from their actions in previous cases that 
the Mayor and Borough Council of Caldwell intend to make its li­
censees comply strictly with the lav~ and. state regulations. Thus. 
they refused to renew the license of Louis Greenberg, who bad been 
convicted of selling liquor on Sunday, whicn action was affirmed on 
appeal. Greenberg v. Caldwell, Bulletin 141, Item ?~ 

I think, however, tba t the penalty was unnecessarily severe 
in view of the fact t lJa t thls is the first conviction against ap­
pellant, who has been in business in Cald1'vell for about two years. 
The penalty infli.cted would prevent appellant from obtaining a 
license in 8=nY other municipality or being employed by any liquor 
licensee for a period of tvvo years. A first offense of this kind, 
although aggravatsd as aforesD.id, is not of such a nature as to 
warrant outright revocation. I shall, therefore, modify the pun­
isbment to prov.ide for suspension of the license for the term of 
ninety days .. 

Accordingly, the action of respondent, in finding the li­
censee guilty as chargeq., is afflrmed. The penalty imposed is 
hereby modified by reciucing said penalty from revocation of the 
license to suspension of said license for tlIB term of ninety days, 
effective April 8, 1909 at 1:00 A.M. 

D. F'HEDERICK BURNETT, 
Commissioner. 

Dated: April 5, 1839. 

8. APPELLATE DECISIONS - FETHULIO v. CALDWELL. 

CARMINE· PETRULIO, 

-vs-

Appellant, 

) 

) 

) 
THE MAYOE .AND BOROUGH COUNCIL OF ) 
THE BOHOUG H OF CALDWELL, 

RespondenL. ) 

ON APPEAL 
CONCLUSIONS 

Natban A. Whitfield, Esq. and W. b. Brandley, Esq., Attorneys for 
Appellant. 

Philip DIP Elliot, Esq., Attorney for Respondent. 

BY THE COMMISSIONER: 

Appellant, owner of premises Known as 455 Bloomfield 
Avenue, Borough .of Caldwell, appeals from respondent's order render-· 
ing said premises ineligible to become the subject of any further 
license during a perioci of two years from the effective date of the 
revocation of the license considered in Bec:tm v. caldvvell, Bulletin 
309, Item 7. 
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It appears from the transcript of the hearing held below 
that it was stipulated at s2id hearing th-it appellant herein leased 
his premises to Albert J. Beam anC:., further, that appellant herein 
had no knovdedge of any bet ting of any sort on the licensed premises. 
Since it does not appear that the tenant, Beam, had any prior record, 
it does not appear that appellant herein was careless in leasing 
his premises to an unworthy tenant. In the absence of any evidence 
of knowledge that violations were being committed upon the premises, 
or tba t appellant vvas ·careless i:n not making due· inquiry as to the 
c.baracter of his tenant before leasing the property, there is no 
evictence to .sustain the resolution adopted by respondent. 

The action of responc:ent in declaring the premises men­
tioned herein ineligible to beco:me the subject of any further 
license of any kind or class for a period. of two years from the 
effective date of the revocation of t.t1e Be am 1 ice ns e is , therefore , 
reversed. 

Dated: April 5, 1939. 

D. FREDERICK BURNETT, 
Commissioner. 

9. SPECIAL PEEMITS. - SOCIAL AFFlHHS - HOUFS MUST COINCIDE WITH 
lVIUNICIPA.L REGULATION - NO DISPENSATION TO BEAT THE GUN. 

March 00, 1939 

Dear Sir: 

Every year Old Neighbors Club, Inc. hold their annual 
outings in Ne~ Jersey. 

On Sunday, August 6, 1909, the organization is holding 
their fourth annual outing at Blasberg Grove 3 Hawthorne, New Jersey. 
The attendance e.t these outings al'way s amount to five hundred or 
more people. we c?.lwa.ys start early from lower Manhattan and \·1ould 
like to start having our lunch about 12 o'clock noon. The great 
disadvantage is that according to your rules, ·we carmot start any 
beer drinking until l P.M. · 

Per haps cl t thi? time you coula be kind enough to allow 
us a special ruling - with an hour 1 s grace - to enable c,11 to get 
started at 12 o'clock noon and by doing so, we can get lmme a little 
early at the end of our fes ti vi ties. 

Ola Neighbors Club, Inc.;'··· 
257 William Street, 
New Y or .ii, N . Y. 

Gentlemen: 

Most sincerely, 
Peter .A .. Barthelenghi, 
Old. Neighbors Club, Inc. President. 

April 6, 1939 

I hs.ve before rne yours of March 30th re proposed outing 
on Jrngust 6th. You have certainly tuken time by the forelockJ. 
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In New Jersey_, each rnunicipali ty regulates its ovvn hours 
of sale o.nd closing. The Borough of Hawthorne pro hi bi ts the sale, 
service or giving away of alcoholic beverages on Sundays betvveen 
25:00 A.M. and 1:00 P.Nl. These hours apply to all without excep­
tion. 

The same rule ·is applied where special permits for one-day 
social affairs are issued by this Department. 

There are some municipal:i.ties vvherein sales are permitted 
after 18: 00 noon on Sunday. If it is fcl t that an hour's head 
stnrt on the beer vdll i.,eally get the Old Neighbors bacl\: to Man­
hattan J.n good condition ·and before sundown, you still r.tave time to 
look around a bit. 

But no special dispensationsl 

Very truly yours, 
D. FREDEHICK BURNETT, 

Co.mrnissioner. 

10. SOLICITORS' PERMITS - NOT ISSUABLE TO MUNICIPAL CLEHKS. 

Thomas Quim1, 
Clerk of Deptford Township 
R. D. Westville, N. J. 

My dear Mr. Quinn: 

April 6, 192:>9 

I have before me yours of March cOth.'I inquiring j_f you, as 
Municipe.l cleu~, are eligible to obtain a solicitor's permit. 

I have rulea that solicitors' permits may not be issued to 
members of municipal governing boCiies or license issuing authori­
ties, or to any person charged or entrusted vvith the enforcement of 
the Alcoholic Beverage Lo.vvs. Rules Governing Solicitors t Permits·' 
Rule 8, Pamphlet Rules, pages 53-54. The rulings are collected and 
the reasons restated at length in Re .Kerner 9 Bulletin ~98, Item 9, 
on pages 14-15. 

Strictly speaK.ing, a Municipal Clerk is neither a member of 
a municipal govern.ing body or lj_cense issuing authority, nor is he 
charged or entrusted vdth the enforcement of the Alcoholic Beverage 
Laws. A Municipal ClerK>s duties bring t.dm, nevertheless, into 
close contact with the administration of the Alcoholic Beverage Laws 
within his municipality. It is the Clerk ·vvi th Vvhom applicc:. tions for 
licenses and. transfers are filed._, who makes prorations, collects 
the fees, and generc:i.lly guides the applications tbrough the devious 
procedures, .::-:;.nd who handles cr.1C1rges, serves notices, and in a minis­
terial way participates generally in disciplinary proceedings~ 
While his duties are ministerial, nevertheless, many of them involve 
the exercise of considerable discretion. Furthermore, it is the 
Clerk who often serves as intermediary betvveen ttcLs Department and 
the retailers within his mUi."1.ic=Lpall ty. He is c3.lled upon, at times, 
to serve notices on municip<3.l licensees. It is c..lso his duty· to 
apprize licensees, upon request, as to municipal regulati.Jns govern­
ing their· conduct. 

It is not a quest.ion of your personal integrity. But vvhc:~ t 
one rns.y do, all i11ay do. Because of the close relationship, afford­
ing, as it does, the opportunity for influence and. favoritism, I 
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would look with disfavor upon an gpplication for solicitoris permit 
by a person who was also s Municipal clerk. The pa,rtj_cipation of 
thE:~ Clerk in the issuance of licenses to retailers in one capacity_, 
and the solici ta ti on of the same :r·;eta.iler s to buy riis line of beer O.i. 

liquor in another, is not conducive to proper administration of the 
law. 

If you must solicit for a brewery, you vvill first bave to 
give up your position as clerk. 

Very truly youts, 
D. FREDERICK BURNETT-" 

Commissioner. 

11 .. MUNICIPAL REGULATIONS -- SUNDAY HOURS OF· SALE - SALES SHOULD NOT BE 
ALLOWED ON SUNDAYS BEFORE NOON. 

Karl B. Bieselin, 
Clerk of .Mullica Township, 
Elwood, N. J. 

My dear Mr. Bieselin: 

Ap'ril 6 1939 
- ' 

I have before me yours of March 00th, certify lng the adop­
tion of a resolution on Fe' ... ruary 1, 19c9 by the Township Cammi ttee 
as follows: 

PRESOLVED, that section 7 of a resolution adopted 
June 8, l9~S4 which reads, 'No alcoholic beverages shall 
be sold for consumption in or upon licensed premises ex­
cept on week days between the hours of 7 o 'clocK A .IVI. to 
1 o 'clocK A.M. anci on sunclays between the hours of 1 o tclock 
P.M. to l olclock A.M. T be rescinded and tbat section 7 of 
said resolutior1 shall read as follows-

'No alcoholic beverages shall be solo for consumption in, 
or upon licensed premises, except between the hours of 
7 o'clock A .M. to o o 1 clock A .1JI., weeK days, including 
Sundays. '" 

I recall writing you on February 9, 19~9, in reference to 
a proposed extension of sunday morning hours of sal8, and recommend-· 
ing tba t the 1: 00 P. M .. Sunday opening hour be not rrioved back beyond 
18:00 o tclock noon. I regret tlnt the Townsriip committee has al­
lowed taverns to open on Sundays as early as 7:00. For the reasons 
in rny letter of February 8th, I feel that it is not only a step back­
ward, but also a grave mistake. 

I sincerely hope that the Township committee will recon­
sider their action and soon bring 1v1ullica Township bac~ into the 
ranks of those municipalities having sane Sunday hours of sale 

·regulations. · 

J 

very trul~ yours, -//'/ 
/C'·· .. '<"'- ,/ / : . ,/ ) ·) ·--·- _.-

, '" ' .,L /i' .··• / A .1 I . .- A • f 
-/, i f Lt: ;1 L" ·1. ,i /J. I :J,1.J-t .... 1· !/ 

_,/-/ -·~·_..- I A.-- 1.-/V I · l 

Commissioner. 


