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T h e  d e f e n d a n t s  c l a i m  t h a t  t h i s  n o t e  w a s  d e l i v e r e d  to  the 
p l a i n t i f f  a s  a  p a y m e n t  p r o  t a n t o  o f  t h e  c l a i m  i n  q u e s tio n , 
a n d  o p e r a t e d  a s  a n  a c c o r d  a n d  s a t i s f a c t i o n  t h e r e o f .

I f  t h i s  p o s i t i o n  b e  a l l o w e d ,  t h e  p l a i n t i f f ’ s  w h o l e  c la im  is 
p a i d ,  a n d  t h e  a c t i o n  f a l l s .

T h e  p l a i n t i f f ,  o n  t h e  o t h e r  h a n d ,  c l a i m s  t h a t  t h i s  note 
w a s  o n l y  r e c e i v e d  c o n d i t i o n a l l y ,  a n d  u p o n  d i s h o n o r  ceased 
t o  o p e r a t e  a s  a n y  b a r  t o  h i s  s u i t  o n  t h e  l i e n  c l a i m  f o r  the 
a m o u n t  t h e r e o f ,  a s  a  b a l a n c e  u n p a i d  o n  t h e  c o n t r a c t  fo r 
w o r k  a n d  m a t e r i a l s .

B y  r e f e r r i n g  t o  t h e  p r i n t e d  c a s e , i t  w i l l  a p p e a r  t h a t  a fte r 
t h e  w ;6 r k  w a s  p r e t t y  w e l l  a l o n g ,  p l a i n t i f f  w r o t e  E d w a r d  E .  
D o r m a n ,  w h o  w a s  a t  t h a t  t i m e  i n  N e w  Y o r k  c i t y ,  w h e r e  he 
l i v e d  i n  w i n t e r ,  t h a t  h e  w o u l d  l i k e  t o  h a v e  s o m e  m o n e y .

I n s t e a d  o f  m o n e y ,  D o r m a n  s e n t  h i m  a  n o t e  f o r  $950, 
d r a w n  b y  t h i s  C o l l a r  C o . ,  b u t  n o t  e n d o r s e d  b y  h i m s e l f — 
t h i s  w a s  i n  A p r i l  1 8 7 5 .  S e e  W i l s o n ’ s  t e s t i m o n y ,  p p .  9 and 
1 0 ,  a n d  E x h i b i t  E ,  p .  2 9 .

T h i s  n o t e  w a s  a f t e r w a r d  p a i d ,  a n d  i s  c r e d i t e d  a s  c a sh. 
S e e  p ,  6 , 1 .  7 ;  p .  1 4 , 1 .  3 0 ,  & c .

A b o u t  a  m o n t h  l a t e r ,  h e ,  E d w a r d  E .  D o r m a n ,  s e n t  th e  
n o t e  i n  d i s p u t e  t o  t h e  p l a i n t i f f  b y  l e t t e r .  I t  w a s  d r a w n  b y  
t h e  s a m e  C o . ,  a n d  w a s  f o r  $ 1 0 0 0 .  T h a t  l e t t e r  is  l o s t ,  b u t 
i t s  c o n t e n t s  a r e  g i v e n  b y  p l a i n t i f f  t o  b e ,  [ “  t h a t  l i e  s e n t  t h e  

n o t e  o f  t h e  C o l l a r  C o m p a n y  t h e  s a m e  a s  b e f o r e ,  a n d  t h e  

e x p r e s s i o n  w a s  u s e d  i n  t h i s  w a y ,  ( I t ' s  a l l  0 .  K . '  ” J O n  
r e c e i v i n g  t h i s  n o t e ,  w i t h  n o  o t h e r  a g r e e m e n t  t h a n  th a t  
c o n t a i n e d  i n  t h e  l e t t e r ,  p l a i n t i f f  S e n t  b a c k  t h e  r e c e i p t ,  E x -
h i b i t  A ,  t h e  b o d y  o f  w h i c h  i s ,  [ “  R e c e i v e d  o f  M r .  E .  E .  

D o r m a n ,  a  n o t e  f o r  o n e  t h o u s a n d  d o l l a r s  o n  a c c o u n t  o f  

w o r k  d o n e  o n  h i s  p r o p e r t y  o n  C e n t r a l  a v e n u e ,  Plainfield,
N. J.” ] S e e  p .  1 4 , 1 .  7 ,  A c . : p .  1 6 ,  1 .  4 0 ,  A c .

A b o u t  t w o  w e e k s  a f t e r  t h e  g i v i n g  o f  t h e  $ 1 0 0 0  n o te  
D o r m a n  a n d  W i l s o n  “ s e t t l e d  i n  f u l l . ”  S e e  p .  1 0 , 1 .  2 1 ,  2 2 .

A t  t h a t  s e t t l e m e n t ,  W i l s o n  m a d e  o u t  a n d  g a v e  t o  D o r m a n  
a  s t a t e m e n t  o f  a c c o u n t ,  E x h i b i t  C ,  w h i c h  c h a r g e d  h im  
$ 3 ,8 1 4 ,  a n d  c r e d i t e d  $ 3 ,6 5 0  c a s h  a n d  n o t e s ,  l e a v i n g  a  b a la n c e  
o f  $ 1 6 4 .  F r o m  t h i s  w a s  d e d u c t e d  $ 1 2 ,  a n d  t o  i t  a d d e d  $9, 
l e a v i n g  $ 1 6 1  u n s e t t l e d .  T h i s  a m o u n t  D o r m a n  p a i d  ( p - 10»
1 . 2 0 ,  A c . ) ,  a n d  t h e r e u p o n  W i l s o n  g a v e  h i m  t h e  r e c e i p t ,  E x -
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h ib it D ,  [ “ R e c e i v e d  o f  M r .  E .  E .  D o r m a n ,  $ 1 6 1 ,  i n  f u l l  o f  

a l l  d e m a n d s ,  f o r  w o r k  d o n e  a n d  m a t e r i a l s  f u r n i s h e d  o n  h i s  

h o u s e  o n  Central a v e n u e ,  P l a i n f  e l d ,  N .  J . ,  t o  d a t e . ” ] T h e  
p la in tiff o ffe r e d  e v i d e n c e  t o  s h o w  t h a t  a f t e r  t h e  a c c e p t a n c e  
o f the  $ 10 0 0  n o t e ,  a n d  t h e  g i v i n g  o f  t h e  r e c e i p t  t h e r e f o r ,  
and a fte r  t h is  s e t t l e m e n t  t h e r e  -w e re  c o n v e r s a t i o n s  b e t w e e n  
W ils o n  a n d  D o r m a n ,  i n  w h i c h  W i l s o n  p r e s s e d  D o r m a n  t o  
take c a re  o f  t h i s  $ 1 0 0 0  n o t e ,  a n d  t h a t  D o r m a n  r e f u s e d ,  n o t  
on th e  g r o u n d  o f  a  w a n t  o f  l i a b i l i t y ,  b u t  o f  i n a b i l i t y .

T o  th is  e v id e n c e  d e f e n d a n t s  o b j e c t e d ,  o n  t h e  g r o u n d  t h a t  
the fo r e g o in g  f a c t s  e s t a b l i s h e d  a n  a c c o r d  a n d  s a t i s f a c t i o n  
of a ll c l a im , o n  W i l s o n ’ s  p a r t ,  a n d  t h a t  s u b s e q u e n t  t r a n s -
actions w e r e  i n a d m i s s a b l e  t o  t a r y  o r  a l t e r  t h a t  a g r e e m e n t .

T h e  ju d g e  n e v e r t h e l e s s  a d m i t t e d  t h e  t e s t i m o n y .
T h e  d e f e n d a n t , a t  t h e  c l o s e  o f  t h e  p l a i n t i f f s  c a s e , m o v e d  

fo r a n o n - s u i t , o n  t h e  g r o u n d  o f  t h e  a c c o r d  a n d  s a t i s f a c t i o n .
T h is  th e  j u d g e  r e f u s e d ,  o n  t h e  s a m e  g r o u n d  o n  w h i c h  h e  

a d m itte d  t h e  o b j e c t i o n a b l e  t e s t i m o n y ,  n a m e l y ,  t h a t  t h e s e  
su b se q u e n t c o n v e r s a t i o n s  w e r e  e v i d e n c e  o f  t h e  i n t e n t i o n  o f  
the p a r tie s  a t  t h e  t i m e  o f  t h e  t r a n s a c t i o n ,  a n d  t h a t  t h e  
q u estio n  o f  i n t e n t i o n  m u s t  g o  t o  t h e  j u r y .

T h e  d e f e n d a n t s  i n  t h e i r  t e s t i m o n y  c l a i m  t h a t  t h e  n o t e  
was g iv e n , a n d  b y  t h e m  i n t e n d e d  a s  a  f u l l  p a y m e n t ,  a n d  
th a t th e re  w a s  n e v e r  a n y  b a r g a i n  r e g a r d i n g  t h e  n o t e  o t h e r  
th a n  t h a t  s h o w n  o n  t h e  f a c e  o f  t h e  e x h i b i t s .  S e e  E .  E .  
D o r m a n ’ s t e s t i m o n y ,  p .  1 8 - 2 0 .

T h e y  d e n y  t h a t  t h e r e  "w a s e v e r  a n y  g u a r a n t y  o n  t h e i r  
p a rt t h a t  t h e  n o t e  w o u l d  b e  p a i d ,  o r  a n y  p r o m i s e  t o  t h a t  
effect, a n d  a f f i r m  t h a t  w h e n  p r e s s e d  a f t e r w a r d s  t o  t a k e  c a r e  
o f the  n o te , E d w a r d  E .  D o r m a n  u n i f o r m l y  d e n i e d  a n y  l i a b i l i t y  
to d o  s o , a n d  t h a t  h i s  o m i s s i o n  t o  e n d o r s e  t h e  n o t e  w a s  i n  
a cco rda n ce  w i t h  h i s  u n i f o r m  p r a c t i c e .

T h e r e  w a s  s o m e  q u e s t i o n  r a i s e d  r e g a r d i n g  E .  E .  D o r -  
M a n  s r e p r e s e n t i n g  t h e  n o t e  t o  b e  g o o d .  O n  t h a t  p o i n t  h e  
says he  s u p p o s e d  t h e  c o m p a n y  t o  b e  g o o d  a t  t h a t  t i m e ,  a n d  
there is  n o  p r o o f  i n  t h e  c a s e  t h a t  i t  w a s  n o t .

T h e  d e f e n d a n t s  s u b m i t  t h a t  t h e r e  w a s  e r r o r  i n  t h e  f o l -
lo w in g  p o i n t s :
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Point I.

T h e  C o u r t  e r r e d  i n  o v e r r u l i n g  t h e  o b j e c t i o n  o n  p a g e  1 1 .  
T h e r e  w a s  n o  q u e s t i o n  o f  i n t e n t i o n  t o  b e  s u p p o r t e d  b y  the 
e v i d e n c e  a d m i t t e d .

T h e  o n l y  g r o u n d  u p o n  w h i c h  t h e  o b j e c t i o n  w a s  o v e r r u le d , 
w a s  t h a t  t h e  e v i d e n c e  o b j e c t e d  t o  w a s  “  c o m p e t e n t  t o  sho w , 
w h a t  w a s  t h e  i n t e n t i o n  o f  t h e  p a r t i e s  i n  g i v i n g  a n d  re ce iv-
i n g  t h e  n o t e ”  ( p .  1 1 ,  l i n e  8 ) .

T h e  g i v i n g  o f  t h e  n o t e  s t a n d i n g  a l o n e  a n d  u n e x p l a i n e d , 
i t  b e i n g  t h e  n o t e  o f  a  t h i r d  p a r t y ,  w a s  p r i m a  f a c i e  a n  a cco rd 
a n d  s a t i s f a c t i o n  o f  t h e  c l a i m .

L i n e  v .  N e l s o n ,  9  Y r o o m ,  3 6 1 .

C l e a r l y  t h e n  i f  t h e  e v i d e n c e  h a d  s t o p p e d  a t  t h a t  p o in t, 
v i z . ,  t h e  g i v i n g  a n d  r e c e i v i n g  t h e  n o t e ,  s u b s e q u e n t  c o n v e r-
s a t i o n s  o r  t r a n s a c t i o n s  w o u l d  n o t  b e  c o m p e t e n t  t o  q u a lify  
o r  a l t e r  a n  a c c e p t a n c e  w h i c h ,  a t  t h e  t i m e  i t  w a s  m a d e  w as 
u n c o n d i t i o n a l .

W i l s o n  a c c e p t e d  t h e  n o t e  u n c o n d i t i o n a l l y ,  a n d  s a i d  n o th - 
i n g .  D o r m a n  h a d  a  r i g h t  t o  r e l y  u p o n  h i s  s i l e n c e  a s  a n  u n -
c o n d i t i o n a l  a c c e p t a n c e .  T h e r e  w a s  t h e r e f o r e  n o  q u e s tio n  
o f  i n t e n t i o n  a t  t h e  t i m e  t h e  t r a n s a c t i o n  w a s  c o n s u m m a t e d  to  
b e  e x p l a i n e d ,  q u a l i f i e d  o r  s u p p o r t e d  b y  t h e  e v id e n c e  o b -
j e c t e d  t o .

I f  W i l s o n  h a d  t e s t i f i e d  t h a t  a t  t h e  t i m e  o f  t h e  r e c e i p t  o f  t h e  

n o t e ,  h e  h a d  c o m m u n i c a t e d  t o  D o r m a n  a n y t h i n g  f r o m  w h ic h  
a n  i n t e n t i o n  t o  m a k e  a  c o n d i t i o n a l  a c c e p t a n c e  c o u l d  b e  in -
f e r r e d ,  t h e n  t h e r e  w o u l d  h a v e  b e e n  s o m e  g r o u n d  t o  h a v e  
l e t  i n  s u b s e q u e n t  t r a n s a c t i o n s  t o  e x p l a i n  t h e  a c c e p ta n c e , 
b u t  t h e r e  i s  n o  s u c h  e v i d e n c e .

A s  i f  t o  e x c l u d e  a l l  p o s s i b l e  i d e a  o f  a  c o n d i t i o n a l  a c c e p t-
a n c e , W i l s o n  t e s t i f i e s  ( p .  1 0 , 1 .  2 1 ) ,  “  I  t h i n k  a b o u t  t w o  o r 
“  t h r e e  w e e k s  a f t e r  I  t o o k  t h e  s e c o n d  n o t e ,  w e  s e t t l e d  i n  t n U .  

“  H e  p a i d  m e  t h e  b a l a n c e  o f  m o n e y  d u e ,  a n d  I  g a v e  h i m  a  

“  r e c e i p t  f o r  i t . ”
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W e  s u b m it  t h e r e  is  n o t h i n g  h e r e  t o  b e  e x p l a i n e d  o r  q u a l -
ified b y  e v id e n c e  o f  s u b s e q u e n t  t r a n s a c t i o n s  ;  i t  i s  a  c l e a r ,  
u n c o n d itio n a l a c c e p t a n c e  o f  t h e  n o t e  ; a n d  i t  i s  e v i d e n t  t o o  
(p. 1 1  lin e  3 5 ) , t h a t  W i l s o n  w a s  n o t  a t  a l l  i g n o r a n t  o f  h o w  
to m ake  a c o n d i t i o n a l  a c c e p t a n c e .

T h e r e  is  t h e n  n o  e v i d e n c e  o f  a n  i n t e n t  o n  t h e  p a r t  o f  
W ilso n  to  a c c e p t  t h e  n o t e  c o n d i t i o n a l l y  a t  t h e  t i m e  i t  w a s  
given, a n d , w e  i n s i s t ,  t h a t  s u b s e q u e n t  t r a s a c t i o n s  c a n n o t  b e  
b ro u gh t in  e v i d e n c e  t o  p r o v e  a n  i n t e n t i o n  n o t  c l a i m e d  t o  
have e x is te d  a t  t h e  t i m e  t h e  t r a n s a c t i o n  w a s  c o n s u m m a t e d .  

N o r t o n  v .  W o o d r u f f ,  2  N .  Y . ,  1 5 3 .

N o r  w ill  i t  d o  f o r  W i l s o n  t o  s a y  t h a t  h e  i n t e n d e d  i t  a s  a  
co n d itio n a l a c c e p t a n c e . H i s  i n t e n t i o n  s h o u l d  h a v e  b e e n  
made k n o w n  t o  D o r m a n .  A  c o n d i t i o n  f o r m e d  i n  h i s  o w n  
mind b u t  n e v e r  e x p r e s s e d , c a n n o t  b e  s e t  u p  a g a i n s t  t h e  
other p a r t y .

T h e r e  w a s , t h e r e f o r e ,  n o  p r o o f  o f  a n  i n t e n t i o n  e x i s t i n g  a t  
the tim e  t o  s u p p o r t  e v i d e n c e  o f  s u b s e q u e n t  t r a n s a c t i o n s  
between th e . p a r t i e s .

N o r  is th e r e  a n y  o t h e r  g r o u n d  u p o n  w h i c h  t h e  e v i d e n c e  
was a d m is s ib le .

I t  w as n o t  a d m i s s i b l e  t o  p r o v e  a  s u b s e q u e n t  c o n t r a c t  b e -
tween th e  p a r t i e s ,  f o r  t h e r e  b e i n g  a n  a c c o r d  a n d  s a t i s f a c -
tion, p r i m a  f a c i e ,  t h e r e  w a s  n o  c o n s i d e r a t i o n  t o  s u p p o r t  
this n e w  p r o m i s e .

T h a t  th e r e  w a s  n o  v a l u a b l e  c o n s i d e r a t i o n  i s  p r a c t i c a l l y  
conceded.  ̂ f j "

N o r  w a s  t h i s  a  m o r a l  c o n s i d e r a t i o n .
T h e  c la im  h a v i n g  b e e n  s a t i s f i e d ,  c o u l d  n o t  b e  u s e d  f o r  

an3r p u r p o s e .

S t a f f o r d  v .  B a c o n ,  1  H i l l ,  5 3 2 .

T h e  C o u r t  s h o u l d ,  t h e r e f o r e ,  h a v e  e x c l u d e d  t h e  e v i d e n c e  
objected t o .
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Point II.

T h e  C o u r t  e r r e d  i n  r e f u s i n g  a  n o n - s u i t .
T h e  C o u r t  r e f u s e d  a  n o n - s u i t  o n  t h e  s o l e  g r o u n d  th a t  

t h e r e  w a s  “  a  q u e s t i o n  o f  t h e  i n t e n t i o n  o f  t h e  p a r t i e s  a t  th e  
“  t i m e  o f  t h e  t r a n s a c t i o n  w h i c h  m u s t  b e  s u b m i t t e d  t o  th e  

“  j u r y ”  ( p .  1 8 ,  l i n e  1 4 ) .

W e  s n b m i t  t h a t  t h e r e  c a n  b e  n o  q u e s t i o n  o f  i n t e n t i o n , 
u n l e s s  W i l s o n ’ s  e v i d e n c e  i s  i n c o n s i s t e n t  w i t h  a n  u n c o n d i -
t i o n a l  a c c e p t a n c e  o f  t h e  n o t e .

B u t  h i s  e v i d e n c e  i s  n o t  o n l y  n o t  i n c o n s i s t e n t  w i t h  su c h  
a c c e p t a n c e ,  b u t  i s  n o t  c o n s i s t e n t  w i t h  a n y t h i n g  e ls e .

W i l s o n ’ s  e v i d e n c e  i s  d i r e c t l y  o p p o s e d  t o  a  c o n d i t i o n a l  
a c c e p t a n c e .

T h e  n o t e  w a s  s e n t  t o  W i l s o n  b y  l e t t e r  ( p .  1 3 ,  l i n e  1 3 ) .  
T h i s  l e t t e r  c o n t a i n e d  a  b a r e  s t a t e m e n t ,  t h a t  t h e  n o t e  w as

0 .  K . ,  w h a t e v e r  t h a t  m a y  m e a n ,  f o r  i t s  m e a n i n g  is  n o t 
e x p l a i n e d .

W h a t e v e r  i t  m e a n s  i t  d o e s  n o t  e x p r e s s  a  c o n d i t i o n .  
W i l s o n  g a v e  D o r m a n ,  f o r  t h i s  n o t e ,  h i s  r e c e i p t  ( E x .  A  

p .  2 8 ) .

T h e r e  w a s  n o  p e r s o n a l  c o m m u n i c a t i o n  b e t w e e n  t h e  p a r -
t i e s  ( p .  1 3 ,  1 . 2 6 ) .

T h e r e f o r e  t h e  l e t t e r  a n d  r e c e i p t  c o n t a i n  t h e  w h o l e  o f  t h e  

t r a n s a c t i o n  a s  t o  t h i s  n o t e ,  a n d  t h e  r e c e i p t  i s  t h e  o n l y  t h in g  
t h a t  c a n  s p e a k  f o r  W i l s o n .  B u t  t h e  r e c e i p t  i s  u n c o n d i t i o n a l .

S u r e l y  i f  i t  h a d  b e e n  i n t e n d e d  b y  W i l s o n  t o  r e c e i v e  th e  
n o t e  c o n d i t i o n a l l y ,  n o t h i n g  w o u l d  h a v e  b e e n  e a s i e r  t h a n  to  
h a v e  e x p r e s s e d  t h e  c o n d i t i o n  i n  t h e  r e c e i p t  i t s e l f .

A g a i n ,  W i l s o n  n o  w h e r e  i n  h i s  w h o l e  t e s t i m o n y  c la im s  
t h a t  t h e  a c c e p t a n c e  o f  t h e  n o t e  w a s  c o n d i t i o n a l .

T h e  m o s t  t h a t  h e  c l a i m s ,  i s  t h a t  D o r m a n  r e p r e s e n t e d  th e  
n o t e  t o  b e  g o o d  w h e n  h e  t o o k  i t ;  a n d  t h e r e  i s  n o  e v id e n c e  
t o  s h o w  t h a t  i t  w a s  n o t .

A g a i n ,  o n  p a g e  1 0  ( l i n e  3 3 ) ,  W i l s o n  g i v e s  h i s  r e a s o n  fo r  
a t t e m p t i n g  t o  h o l d  D o r m a n  f o r  p a y m e n t .  H e  d o e s  n o t  s a y  
“  I  l o o k e d  t o  h i m  b e c a u s e  t h e  n o t e  w a s  t o  b e  ' p a y m e n t  o n l y i  n  c a s e  

“  i t  w a s  g o o d  ”
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O n  t h e  c o n t r a r y ,  h e  g i v e s  a s  h i s  o n l y  r e a s o n  f o r  a t t e m p t -
i n g  t o  h o l d  D o r m a n ,  b e c a u s e  “  h e  r e p r e s e n t e d  t h e  c o m p a n y  a s  

“  s o l v e n t  a n d  g o o d ”  H e  d i d  n o t ,  t h e r e f o r e ,  b y  h i s  o w n  
s h o w i n g ,  r e l y  u p o n  t h e  c o n d i t i o n a l  c h a r a c t e r  o f  h i s  a c c e p t -
a n c e , b u t  u p o n  D o r m a n s  g u a r a n t y  o f  t h e  s o l v e n c y  o f  t h e  c o m -

p a n y .

A g a i n ,  t h e  n e g o t i a t i o n s  a f t e r  t h e  n o t e  b e c a m e  d u e ,  a r e  
w h o l l y  i n c o n s i s t e n t  w i t h  a  c o n d i t i o n a l  a c c e p t a n c e .  A l l  
t h e s e  t r a n s a c t i o n s  w e r e  i n  r e l a t i o n  t o  p a y m e n t  h y  t h e  

c o m p a n y .

W i l s o n  t r i e s  t o  p u t  a  d i f f e r e n t  c o m p l e x i o n  u p o n  i t  ( p .  1 1 ,  
l i n e  2 0 ,  A c . ) ,  b u t  h i s  c r o s s - e x a m i n a t i o n  s h o w s  t h a t  i t  w a s  
n o t  t h e  t r u e  o n e .  H e  s a y s  t h a t  D o r m a n  a g r e e d  t o  p a y  
h a l f  i n  c a s h  ; b u t  t h e  C o m p a n y ,  n o t  D o r m a n ,  m a d e  t h e  p a y -

m e n t  ( p .  1 4 ,  l i n e  3 1 ,  A c . ) .  H e  s a y s  t h a t  D o r m a n  a g r e e d  t o  
g i v e  h i m  n o t e s  f o r  t h e  b a l a n c e ,  b u t  h e  g o t  n o t e s  o f  t h e  

C o m p a n y ,  n o t  D o r m a n  ( p .  1 0 ,  l i n e  2 0 ,  A c ) .  B e s i d e s  h e  
w e n t  t o  t h e  C o m p a n y  a n d  i t s  R e c e i v e r  i n  r e g a r d  t o  t h e  
p a y m e n t  o f  t h e  a m o u n t  ( p .  1 6 ) .

A l l  t h e s e  a c t s  a r e  i n c o n s i s t e n t  w i t h  a  c o n d i t i o n a l  a c c e p t -
a n c e  o f  t h e  n o t e ,  a n d  c o u p l e d  w i t h  t h e  r e c e i p t  ( E x h i b i t  A ) ,  
l e a v e  n o  q u e s t i o n  o f  i n t e n t  t o  b e  d e c i d e d  b y  t h e  j u r y .  B u t  
t h e  r e c e i p t  i t s e l f  i s  c o n c l u s i v e  u p o n  W i l s o n ,  a n d  c a n n o t  b e  
c o n t r a d i c t e d  b y  p a r o l .

I t  i s  c o n c e d e d  t h a t  a  b a r e  r e c e i p t  c a n  b e  c o n t r a d i c t e d  b y  
p a r o l .

B u t  t h i s  i s  m o r e .  I t  c o n t a i n s  a n  a g r e e m e n t  t o  a p p l y  
t h e  n o t e  i n  p a y m e n t  o f  t h e  w o r k  d o n e  b y  W i l s o n ,  o n  D o r -
m a n ’ s  p r o p e r t y  o n  C e n t r a l  a v e n u e ,  P l a i n f i e l d .

T h i s  i s  p l a i n .  S u p p o s e  t h a t  W i l s o n  h a d  b e e n  b u i l d i n g  
t w o  h o u s e s  f o r  D o r m a n ,  c o u l d  h e ,  i n  t h e  f a c e  o f  t h a t  r e c e i p t ,  
h a v e  a p p l i e d  t h e  n o t e  u p o n  t h e  o t h e r  h o u s e ?  P l a i n l y  n o t ,  
b e c a u s e  h e  h a d  a g r e e d  t o  a p p l y  i t  o n  t h i s .

T h e r e  i s  t h e n  a n  a g r e e m e n t .  B u t  t h s  a g r e e m e n t  i s  t o  
a p p l y  t h e  n o t e  i t s e l f ,  n o t  i t s  p r o c e e d s  w’ h e n  p a i d ,  u p o n  t h i s  
c o n t r a c t .  I f  t h e  r e c e i p t  h a d  s t o p p e d  w i t h  t h e  w o r d  “  d o l -
l a r s ,  W i l s o n  c o u l d  h a v e  s h o w n  t h a t  h e  n e v e r  r e c e i v e d  t h e  
n o t e ,  o r  a n y  o t h e r  p e r t i n e n t  f a c t  h e  c h o s e  i n  r e l a t i o n  t o  i t .  
B u t  t h e  b a l a n c e  o f  t h e  d o c u m e n t  i s  a n  a g r e e m e n t  i n  
w r i t i n g ,  w h i c h  c a n n o t  b e  e x p l a i n e d  o r  a v o i d e d  b y  p a r o l .

G r e e n l e a f  o n  E v i d e n c e ,  Y o l .  I ,  §  3 0 5 .
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T h e r e  i s  n o  a u t h o r i t y  a t t a c k i n g  t h i s  p o s i t i o n .  C a s e s  i n -
n u m e r a b l e ,  a l m o s t ,  c a n  b e  c i t e d  ( C o l e  vs T a y l o r ,  2  Z a b .  5 9 , 
S e h a n c k  m  A r r o w s m i t h ,  1  S t o c k ,  3 1 4 ,  a n d  m a n y  o t h e r s  o f 
a  l i k e  c h a r a c t e r )  w h e r e  i t  i s  h e l d  t h a t  w h e r e  a  c r e d i t o r  
r e c e i v e s  a  d e b t o r ’ s  own obligation f o r  a n  o v e r d u e  a c c o u n t , 
a n d  r e c e i p t s  f o r  i t  a s  c a s h ,  t h e  r e c e i p t  c a n  b e  e x p l a i n e d . 
A n d  t h i s  i s  s t r i c t l y  w i t h i n  t h e  p r i n c i p l e  l a i d  d o w n  a b o v e . 
T h e  d e b t  b e i n g  d u e ,  t h e  d e b t o r  i s  u n d e r  a  l e g a l  o b l i g a t i o n  
t o  p a y  i t ,  t h e  c r e d i t o r  h a s  t h e  o b l i g a t i o n  g i v e n  h i m  b v  la w . 
T h e  d e b t o r  s  o b l i g a t i o n  ( n o t e  o r  a c c e p t a n c e )  i s  o n l y  p u t t i n g  
h i s  l e g a l  o b l i g a t i o n  i n t o  a n o t h e r  f o r m ,  a n d  e x t e n d i n g  th e  
t i m e  o f  p a y m e n t ;  t h e  c r e d i t o r  g e t s  n o t h i n g  e s s e n t i a l l y  
d i f f e r e n t  f r o m  w h a t  h e  h a d  b e f o r e .  T h i s  b e i n g  t h e  c a s e , 
t h e  receipt c a n  b e  e x p l a i n e d  a n d  t h e  contract i s  v o i d ,  b e c a u s e  
i t  i s  n o t  s u p p o r t e d  b y  a  c o n s i d e r a t i o n .

H e r e  t h e  c a s e  i s  v e r y  d i f f e r e n t .  T h e  c r e d i t o r  g e t s  w h a t  
h e  d i d  n o t  h a v e  b e f o r e ,  t h e  obligation of ano t h e k  person. 
T h i s  i s  a  c o n s i d e r a t i o n  f o r  t h e  c o n t r a c t .

A g a i n ,  t h e  r e c e i p t  a l o n e  w a s  primafacie e v i d e n c e  o f  a  d is -
c h a r g e ,  unless given by mistake.

E l w e l l  v. L e s l e y ,  2  H a l s t e a d ,  3 4 9 .
A  m i s t a k e ,  t o  b e  a v a i l a b l e ,  m u s t  b e  a  m u t u a l  o n e .

L y m a n  v. U .  I n s .  C o . ,  1 7  J o h n s . ,  3 7 6 .
P h o e n i x  F .  I n s .  C o .  v. G u o r r e e ,  1  P a i g e ,  2 7 9 .
N e v i n s  v .  D u n l a p ,  3 3  N .  Y . ,  6 8 0 .

T h e r e  i s  n o  e v i d e n c e  t h a t  t h e r e  w a s  a n y  m i s t a k e  a t  a ll  
a b o u t  t h e  r e c e i p t ,  c e r t a i n l y  n o t  o n  t h e  p a r t  o f  D o r m a n .

N o r  d o e s  W i l s o n  a n y w h e r e  t e s t i f y  t h a t  h e  d i d  n o t  r e c e iv e  
t h e  n o t e  a s  a  d i s c h a r g e  pro tanto o f  D o r m a n ’ s  d e b t .

T h u s  m u c h  f o r  W i l s o n ’ s  o w n  s h o w i n g  i n  r e s p e c t  t o  t h e  
f a c t s  i m m e d i a t e l y  a f f e c t i n g  t h e  a c c e p t a n c e  o f  t h i s  n o t e . 
B u t  h e  f u r n i s h e s  u s  w i t h  s t i l l  f u r t h e r  e v i d e n c e  o f  t h e  c h a r -
a c t e r  o f  t h i s  a c c e p t a n c e .

E i g h t  d a y s  a f t e r  t h e  r e c e i p t  o f  t h e  n o t e ,  h e  h a d  a  f i n a l  
s e t t l e m e n t  w i t h  D o r m a n  ( p .  1 0 ,  1 . 2 3 ,  A c . ; p .  1 4 ,  1. 3 5 . & c . ; 
E x ’ s  C  a n d  D ,  p p .  2 8  a n d  2 9 ) .

U p o n  t h i s  s e t t l e m e n t ,  a f t e r  s o m e  d i s p u t e  a b o u t  i t e m s ,  t h e  
a c c o u n t  i s  s e t t l e d ,  s h o w i n g  a  b a l a n c e  d u e  W i l s o n  o f  $ 1 6 1  
( E x .  C ,  p .  2 8 ) .  H e r e  D o r m a n  r e c e i v e s  a n  unconditional
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c r e d it  f o r  t h i s  n o t e .  W i l s o n  h i m s e l f  s a y s  ( p .  1 0 ,  l i n e  2 3 ) ,  
“ H e  p a i d  m e  t h e  b a l a n c e  o f  m o n e y  d u e , ”  a n d  h e - g a v e  D o r -
m a n  t h e  r e c e i p t ,  E x h i b i t  D .  I n  a l l  t h i s  t h e r e  i s  n o t  a  s i g n  
o f a  c o n d i t i o n ,  n o t  a  w o r d  o f  a n  i n t e n t i o n  o t h e r  t h a n  t h e  
in te n t io n  t o  b e  i n f e r r e d  f r o m  t h e  r e c e i p t  o f  a  t h i r d  p a r t i e s  
n o te . T o  f u r t h e r  s e t  a t  r e s t  a l l  p o s s i b l e  d o u b t s  a s  t o  W i l -
s o n ’ s i n t e n t i o n ,  a n d  t h e  n a t u r e  o f  h i s  a c c e p t a n c e  o f  t h e  
n o te , t h e  r e c e i p t  r e a d s ,  “  I n  f u l l  o f  a l l  d e m a n d s  f o r  w o r k  d o n e  
a n d  m a t e r i a l s  f u r n i s h e d , ”  & c .

B u t  t h i s  r e c e i p t ,  t o o ,  c o n t a i n s  a  c o n t r a c t ,  t o  w i t ,  t h a t  t h e  
a m o u n t  r e c e i v e d  s h o u l d  b e  i n  f u l l  o f  a l l  d e m a n d s .  I t  m u s t  
b e  r e m e m b e r e d  t h a t  t h e r e  w a s  a  d i s p u t e  b e t w e e n  t h e  p a r -
tie s as t o  t h e  i t e m s  o f  t h e  a c c o u n t  ( p .  1 5 ,  l i n e  2 ,  & c . )  a n d  
t h e y  “ s e t t l e d  i t  u p  s a t i s f a c t o r i l y  t h e n ,  a s  r e g a r d s  t h e  
a m o u n t ,”  t h e  i t e m  “ c l e a n i n g ,  $ 1 2 , ”  w a s  e v i d e n t l y  d e d u c t e d  
b y  c o n s e n t  ( E x .  C ) ,  a n d  t h e  a m o u n t  t h u s  a r r i v e d  a t  p a i d  
( p . 1 7 , 1 .  4 ) .  C a n  i t  b e  p o s s i b l e  t h a t  a f t e r  t h a t  s e t t l e m e n t  
W i l s o n  c o u l d  s u e  f o r  a n d  r e c o v e r  t h e  i t e m  “  c l e a n i n g ,  $ 1 2  ? ”  
I f  n o t ,  h o w  c a n  h e  r e c o v e r  a n y  o t h e r  i t e m  o f  t h e  a c c o u n t  ? 
T h e y  a r e  a l l  o f  t h e  s a m e  c h a r a c t e r ,  a n d  s t a n d  u p o n  t h e  
sa m e  f o o t i n g .  T h e  a c c o u n t  w a s  s e t t l e d  b e t w e e n  t h e m ,  
th e  a m o u n t  d u e ,  d e t e r m i n e d .  W i l s o n  a g r e e d  t h a t  t h a t  
a m o u n t  s h o u l d  b e  r e c e i v e d  i n  f u l l  o f  a l l  d e m a n d s .  T h a t  
a g r e e m e n t w a s  r e d u c e d  t o  w r i t i n g  ( E x h i b i t  D ) ,  s i g n e d  b y  
h i m , a n d  d e l i v e r e d  t o  D o r m a n ,  a n d  t h e  b a l a n c e  d u e  p a i d  
b y  D o r m a n  t o  W i l s o n .  N o w ,  w i t h o u t  a n y  e v i d e n c e  o r  
c la im  e v e n  t h a t  t h a t  a g r e e m e n t  w a s  p r o c u r e d  t h r o u g h  f r a u d  
o r m i s t a k e , w i t h o u t  W i l s o n ’ s  p r e t e n d i n g  t o  s a y  t h a t  i t  d i d  
n o t r e p r e s e n t  a n d  c o n t a i n  t h e  a g r e e m e n t  o f  t h e  p a r t i e s  a t  
th e  t i m e , t h e  C o u r t  s a y s  t h a t  t h e r e  w a s  a  q u e s t i o n  o f  i n -
te n t t o  b e  s u b m i t t e d  t o  t h e  j u r y .

H o w  c o u l d  t h e r e  b e  a n y  s u c h  q u e s t i o n ,  w h e n  W i l s o n  
d o n ’ t  a t t e m p t  t o  c o n t r a d i c t  t h e  a g r e e m e n t  a n d  w o u l d  n o t  
be  p e r m i t t e d  t o  d o  s o  i f  h e  t r i e d  ?

Y e d d e r  v . .  V e d d e r ,  1  D e n i o ,  2 5 7 .
K e l l o g g  v .  R i c h a r d s ,  1 4  W e n d . ,  1 1 6 .

I t  w a s , t h e r e f o r e ,  s h o w n  t h a t  t h e r e  h a d  b e e n  a n  u n c o n -
d it io n a l a c c e p t a n c e  o f  t h e  n o t e  ;  t h a t  W i l s o n  h a d  a g r e e d  t o  
a p p l y  i t  o n  h i s  d e m a n d  ; t h a t  h e  h a d  s e t t l e d  i n  f u l l  w i t h  D . ,  
a n d  r e c e i p t e d  i n  f u l l  f o r  a l l  d e m a n d s .
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T h e r e  w a s  n o  e v i d e n c e  o f  f r a u d  o r  m i s t a k e ,  n o r  o f  a n  
i n t e n t i o n  i n  b o t h  p a r t i e s  d i f f e r e n t  f r o m  t h e  o n e  t o  b e  i n -
f e r r e d  f r o m  t h e  a c c e p t a n c e  o f  t h e  n o t e  a n d  t h e  e x e c u t io n  
a n d  d e l i v e r y  o f  t h e  a g r e e m e n t s .  T h e r e  w a s ,  t h e r e f o r e ,  n o  
q u e s t i o n  o f  i n t e n t i o n  t o  g o  t o  t h e  j u r y ;  a s  t h a t  w a s  th e  
o n l y  g r o u n d  o f  t h e  r e f u s a l  t o  n o n - s u i t ,  t h e  C o u r t  e r r e d  in  
s o  r e f u s i n g ,  a n d  s h o u l d  h a v e  g r a n t e d  t h e  m o t i o n .

Point III.

T h e  C o u r t  e r r e d  i n  r e f u s i n g  t o  c h a r g e  a s  r e q u e s t e d ,  “ t h a t  
a  n o t e  o f  a  t h i r d  p a r t y  r e c e i v e d  f o r  a  p a y m e n t  u n c o n d i -  

“  t i o n a l l y ,  i s  a  p a y m e n t ,  a n d  s u b s e q u e n t  t r a n s a c t i o n s  b e - 
“  t w e e n  t h e  p a r t i e s  c a n n o t  a l t e r  t h e  c h a r a c t e r  o f  s u c h  a c - 
“  c e p t a n c e .”

T h i s  i s  u n q u e s t i o n a b l y  t h e  l a w  a s  h a s  b e e n  a lr e a d y  
s h o w n .  B e i n g  t h e  l a w ,  t h e  d e f e n d a n t  h a d  t h e  r i g h t  t o  h a v e  
t h e  j u r y  s o  i n s t r u c t e d .  T h e  j u d g e ’ s  c h a r g e  t e n d e d  t o  m is -
l e a d  t h e  j u r y .  I f  t h e  j u r y  f o u n d  t h a t  t h e  a c c e p t a n c e  o f  th e  
n o t e  w a s  u n c o n d i t i o n a l ,  n o  s u b s e q u e n t  a r r a n g e m e n t  b e -
t w e e n  t h e  p a r t i e s  c o u l d  a f f e c t  i t .  T h e  j u d g e ’ s  c h a r g e  c o u ld  
e a s i l y  b e  c o n s t r u e d  t h a t  t h e  s u b s e q u e n t  c o n v e r s a t i o n s  d id  
a f f e c t  o r  c h a r a c t e r i z e  t h e  a c c e p t a n c e  e v e n  i f  u n c o n d i t i o n a l .  
I n  t h i s  t h e r e  w a s  e r r o r .

Point IV.

T h e  C o u r t  e r r e d  i n  r e f u s i n g  t o  c h a r g e  a s  r e q u e s t e d :—  
“  T h a t  t h e  f a c t  o f  t h e  c r e d i t  o f  t h e  n o t e  u p o n  t h e  a c c o u n t  
“  a n d  t h e  b a l a n c e  s t r u c k ,  i s  e v i d e n c e  o f  a n  a c c o r d  a n d  s a t -  
“  i s f a c t i o n  o f  t h e  d e m a n d . ”

T h a t  t h e  n o t e  w a s  s o  c r e d i t e d  a n d  b a l a n c e  s t r u c k  is  u n -
d i s p u t e d  ( E x .  C .  p .  2 8 ) .  T h i s  w a s  e v i d e n c e  o f  a n  a c c o r d  
a n d  s a t i s f a c t i o n  o f  t h e  d e m a n d ,  a n d  h a s  b e e n  s o  h e l d .

F r i s b i e  v .  L a r n e d ,  2 1  W e n d e l l ,  4 ; ’ 0 .
T h e  d e f e n d a n t  w a s  e n t i t l e d  t o  h a v e  t h e  j u r y  s o  i n s t r u c t e d  

a s  i t  w a s  t h e  l a w ,  a n d  l a w  a p p l i c a b l e  t o  t h i s  c a s e . T h e  
j u d g e  i n  r e f u s i n g  t o  s o  c h a r g e ,  e r r e d .
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Point V.

T h e  C o u r t  e r r e d  i n  r e f u s i n g  t o  c h a r g e  a s  r e q u e s t e d  :—  
“  T h a t  s u b s e q u e n t  t r a n s a c t i o n s  b e t w e e n  t h e  p a r t i e s ,  c a n n o t  
“  a ffe c t a n  a g r e e m e n t  m a d e  b e t w e e n  t h e  p a r t i e s . ”

T h i s  i s  l a w ,  a n d  p e r t i n e n t  t o  t h e  m a t t e r  i n  i s s u e .  A s  
s u c h , t h e  d e f e n d a n t  w a s  e n t i t l e d  t o  h a v e  t h e .  j u r y  s o  i n -
s tr u c t e d . T h e  q u e s t i o n  i s  n o t  w h e t h e r  t h e  c o n v e r s a t i o n s ,  
& c .,  w e r e  e v i d e n c e  o f  t h e  c o n t r a c t  a s  m a d e ,  b u t  w h e t h e r  
th e  j u r y  h a v i n g  f o u n d  a  c o n t r a c t  e x e c u t e d ,  a n y  s u b s e q u e n t  
t r a n s a c t io n s  c a n  b e  c o n s i d e r e d  a s  a f f e c t i n g  t h a t  c o n t r a c t .  
T h a t  t h e y  c a n n o t  h e r e  i s  p l a i n ,  f r o m  t h e  c o n c e d e d  f a c t  t h a t  
th e r e  w a s  n o  c o n s i d e r a t i o n  t o  s u p p o r t  s u c h  s u b s e q u e n t  a r -

r a n g e m e n t .

Point VI.

T h e  C o u r t  e r r e d  i n  r e f u s i n g  t o  c h a r g e  a s  r e q u e s t e d  
“  T h a t  r e c e i p t s  g i v ^ n  a t  t h e  t i m e ,  a r e  e v i d e n c e  n o t  t o  b e  
“  o v e r c o m e  b y  u n c o r r o b o r a t e d  t e s t i m o n y  o f  t h e  p a r t y  
“  m a k i n g  t h e m . ”

T h i s  is  f u l l y  c o v e r e d  b y  P o i n t  I I  a b o v e .  T h e  e r r o r  o f  t h e  
C o u r t  i s ,  i n  s u p p o s i n g  t h a t  t h i s  w a s  a  q u e s t i o n  o f  c r e d i b i l i t y  
o f a  w i t n e s s . T h e r e  i s  n o  s u c h  q u e s t i o n  r a i s e d  b y  t h e  
th e  r e q u e s t . T h e  q u e s t i o n ,  a n d  t h e  o n l y  o n e ,  i s  w h e t h e r  
w r i t t e n  r e c e i p t s  h a v i n g  b e e n  g i v e n  e x p r e s s i n g  t h e  i n t e n t  
o f t h e  p a r t i e s  a n d  i n c l u d i n g  c o n t r a c t s ,  t h e y  c a n  b e  v a r i e d  
b y  t h e  r e c e i p t o r ’ s  o w n  p a r o l  t e s t i m o n y .  E v e n  c o n c e d -
in g  t h a t  t h e  r e c e i p t s  m i g h t  b e  c o n t r a d i c t e d ; s u r e l y  t h e  
d e f e n d a n t  w a s  e n t i t l e d  t o  t h e  C o u r t ’ s  i n s t r u c t i o n  t o  t h e  
j u r y  t h a t ,  i n  t h e  a b s e n c e  o f  f r a u d  o r  m i s t a k e ,  a n d  n e i t h e r  
w e re  s h o w n , t h e  w r i t t e n  r e c e i p t s  c o u l d  n o t  b e  a l t e r e d  b y  
p a r o l.
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Point VII.

T h e  c o u r t  e r r e d  i n  r e f u s i n g  t o  c h a r g e ,  a s  r e q u e s t e d  
“  T h a t  t h e r e  w a s  n o  e v i d e n c e  t h a t  t h e  d e f e n d a n t  k n e w  th e  
* *  C o m p a n y  t o  b e  i n s o l v e n t . ”  W h i l e  t h e  w e i g h t  o f  e v id e n c e  
i s  e x c l u s i v e l y  f o r  t h e  jury, y e t ,  w e  i n s i s t ,  t h a t  w h e r e  a 
c e r t a i n  f a c t  i s  a n  e s s e n t i a l  e l e m e n t  i n  t h e  c a s e , i t  i s  t h e  d u t y  
o f  t h e  C o u r t  t o  i n s t r u c t  t h e  j u r y  t h a t  t h e r e  i s  a  t o t a l  la c k  
o f  e v i d e n c e  a s  t o  t h a t  f a c t .

T h e  q u e s t i o n  o f  i n s o l v e n c y  o f  t h e  c o m p a n y ,  a n d  
k n o w l e d g e  o f  s u c h  i n s o l v e n c y  i n  t h e  d e f e n d a n t  b e l o w ,  is  an 
i m p o r t a n t  e l e m e n t .  I f  t h a t  e x i s t e d ,  t h e  a g r e e m e n t  b e tw e e n  
t h e  p a r t i e s  w a s  v o i d  f o r  f r a u d .

F r a u d  m u s t  b e  p r o v e d  b y  e i t h e r  d i r e c t  o r  c i r c u m s t a n t i a l  
e v i d e n c e .  T h e  C o u r t  s a y s  t h a t  t h e  d e f e n d a n t  b e l o w  w a s 
b r o t h e r  o f  o n e  o f  t h e  c h i e f  o f f i c e r s  o f  t h e  C o m p a n y ,  w a s  
d e a l i n g  i n  t h e i r  g o o d s ,  h a d  h i s  o f f i c e  i n  t h e  o f f i c e  o f  th e  
C o m p a n y  ( p .  2 6  a n d  2 7 ) ,  a n d  k n e w  s o m e w h a t  o f  t h e i r  a ffa ir s  
( p .  2 1 ,  l i n e  2 4 ,  & c . ) ,  w h i c h  k n o w l e d g e ,  t h e  s a m e  w i t n e s s  s a y s , 
w a s  a  k n o w l e d g e  o f  n o t h i n g  u n f a v o r a b l e  t o  i t s  f i n a n c ia l  
c o n d i t i o n  ( p .  2 2 ) .

C o n c e d i n g  a l l  t h i s  t o  b e  t h e  f a c t ,  a n d  i t  i s  a l l  u n c o n t r a -
d i c t e d ,  t h e  q u e s t i o n  a r i s e s ,  w a s  t h a t  a n y  e v i d e n c e  o f 
k n o w l e d g e  i n  D o r m a n  o f  t h e  i n s o l v e n c y  o f  t h e  C o m p a n y  
a t  t h e  t i m e  t h e  n o t e  w a s  g i v e n .

C e r t a i n l y  i t  i s  n o t  d i r e c t  e v i d e n c e .
N o r  i s  i t  c i r c u m s t a n t i a l ,  f o r  t o  s u p p o r t  c i r c u m s t a n t i a l  

e v i d e n c e  t h e  f a c t  m u s t  b e  p r o v e d  t o  h a v e  e x i s t e d  w h i c h  t h e  

c i r c u m s t a n c e s  a r e  i n v o i c e d  t o  p i ' o v e .  O n e  c o u l d  n o t  i n t r o d u c e  
c i r c u m s t a n t i a l  e v i d e n c e  t o  c o n v i c t  a n o t h e r  o f  a  c r i m e  u n t il  
i t  w a s  p r o v e d  t h a t  t h e  c r i m e  h a d  b e e n  c o m m i t t e d .  N o r  
c a n  c i r c u m s t a n t i a l  e v i d e n c e  b e  u s e d  t o  p r o v e  k n o w l e d g e  o f 
a  f a c t  u n t i l  t h e  f a c t  i s  p r o v e d  t o  e x i s t .  B u t  t h e r e  i s  n o t  a 
p a r t i c l e  o f  e v i d e n c e  t o  p r o v e  t h a t  t h e  C o m p a n y  w a s  in s o l-
v e n t  a t  t h e  t i m e  t h i s  n o t e  w a s  g i v e n .  H o w  t h e n  c a n  th e  
f a c t s  t e s t i f i e d  t o  b e  c i r c u m s t a n c e s  t o  p r o v e  k n o w l e d g e  in  
D o r m a n  o f  s u c h  u n p r o v e d  f a c t ?  B u t  a s  t h e r e  w a s  n e i t h e r  
d i r e c t  o r  c i r c u m s t a n t i a l  e v i d e n c e  o f  a n y  k n o w l e d g e  i n  D o r -
m a n  o f  t h e  i n s o l v e n c y  o f  t h e  C o m p a n y ,  i t  w a s  t h e  d u t y  o f  
t h e  C o u r t  t o  s o  h a v e  i n s t r u c t e d  t h e  j u r y .
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P o in t  V I I I .

T h e  j u d g m e n t  a g a i n s t  A n n i e  E .  D o r m a n  a n d  t h e  l a n d  i s  
c le a r ly  e r r o n e o u s .

S u p p o s e  w e  a d m i t ,  f o r  t h e  s a k e  o f  a r g u m e n t ,  t h a t  D o r -
m a n  a t  t h e  i n t e r v i e w  a f t e r  t h e  g i v i n g  o f  t h e  $ 1 0 0 0  n o t e  a n d  
r e c e ip t, E x h i b i t  A ,  d i d  p r o m i s e  t h a t  h e  w o u l d  s e e  t h a t  t h e  
n o te  w a s  p a i d ,  o r  a n y  w o r d s  t o  t h a t  e f f e c t ,  t h e  r e s u l t  o f  s u c h  
a n  a d m i s s i o n  w o u l d  b e  a n  o b l i g a t i o n  p e r s o n a l  t o  h i m s e l f ,  
c e r t a in ly  n o t h i n g  m o r e .

T h e r e  i s  n o  p r o m i s e  e v e n  a l l e g e d  t h a t  t h e  n o t e  s h a l l  
o p e r a te  a s  p a y m e n t  i f  m e t ,  a n d  n o t  a s  p a y m e n t  i f  d i s h o n -
o re d .

A t  t h e  b e s t  i t  i s  b u t  a  p e r s o n a l  g u a r a n t e e .
S h i p m a n  v s .  C o o k ,  1  C .  E .  G r e e n ,  2 5 3  &  2 5 4 .
E r i s b i e  v s .  E a r n e d ,  2 1  W e n d e l l  4 5 0 .

B u t  t h e r e  a r e  t w o  d e f e n d a n t s  i n  t h i s  c a u s e .  T h e r e  i s  n o  
p r e te n c e  t h a t  A n n i e  E .  D o r m a n  g u a r a n t e e d  t h i s  n o t e  o r  
p r o m is e d  t o  p a y  i t ,  n o r  t h a t  s h e  a u t h o r i z e d  h e r  h u s b a n d  t o  
d o  s o . T h e  r e c e i p t s  a n d  a c c o u n t  s t a t e d  a r e  i n  w r i t i n g ,  
a n d  a b s o l u t e  o n  t h e i r  f a c e s .

A s  t o  A n n i e  E .  D o r m a n  t h e y  a r e  f i n a l .  T h e  t r a n s a c t i o n s  
a n d  c o n v e r s a t i o n s  i n v o k e d  t o  m i t i g a t e  t h e i r  s e v e r i t y  
a re  s u b s e q u e n t .  M r s .  D o r m a n  i s  i n  n o  w a y  c o n n e c t e d  
w ith  t h e m , n o r  s o  f a r  a s  a p p e a r s ,  w a s  s h e  e v e n  a w a r e  o f  
th e m .

B u t  i f  s h e  w e r e .  A n n i e  E .  D o r m a n  i s  a  m a r r i e d  w o m a n ,  
a n d  c a n n o t  b e  m a d e  l i a b l e  f o r  a n y  d e b t  o f  h e r  h u s b a n d s ’ 
c o n t r a c t i n g , n o r  a s  g u a r a n t o r  o f  h i s .a g r e e m e n t s .

T r u e ,  s h e  w i l l  b e  l i a b l e  a s  o w n e r  f o r  w o r k  a n d  m a t e r i a l s  
fu r n is h e d  t o  h e r  h o u s e  w i t h  h e r  a s s e n t ,  b u t  t h a t  s p e c i f i c  
d e b t b e i n g  p a i d  n o  m a t t e r  h o w ,  s h e  c a n n o t  b e  a f t e r w a r d  
m a d e  l i a b l e  b y  a n y  g u a r a n t y  o f  h e r  h u s b a n d  a s  t o  t h e  v a -
lu e  o f  a n y  c h o s e  i n  a c t i o n  g i v e n  i n  s u c h  p a y m e n t .  B u t  
th is  v e r d i c t  a n d  j u d g m e n t  i n c l u d e  h e r ,  a n d  a s  a  c o n s e -
q u e n c e  m u s t  b e  e r r o n e o u s .
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A g a i n ,  t h i s  i s  a  l i e n  s u i t ; t h e  j u d g m e n t  i s  g e n e r a l  a g a in s t 
t h e  b u i l d e r  a n d  s p e c i a l  a g a i n s t  t h e  l a n d .

S u c h  a  j u d g m e n t  c a n  o n l y  b e  f o r  l a b o r  a n d  m a t e r i a l s .
N o  d e b t  o f  t h e  b u i l d e r  f o r  a n y  o t h e r  p u r p o s e  c a n  b e  a 

l i e n  o n  t h e  l a n d .

B u t  t h i s  j u d g m e n t  i s  f o u n d e d  w h o l l y  o n  a  p e r s o n a l  g u a r -
a n t e e  o f  t h e  b u i l d e r ,  o n  t h e  p r o m i s s o r y  n o t e  o f  a  t h ir d  
p a r t y .  S u r e l y  t h e r e  c a n  b e  n o  f o u n d a t i o n  h e r e  f o r  a  ju d g -
m e n t  a g a i n s t  t h e  l a n d .

F o r  t h e s e  r e a s o n s ,  w e  s u b m i t  t h a t  t h e  j u d g m e n t  s h o u ld  
b e  r e v e r s e d .

H A M I L T O N  W A L L I S ,
D e f t ’ s  A t t o r n e y .

F L A V E L  M c G E E ,
o f  C o u n s e l .
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Ja me s  Y .  W i l s o n ,
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H a mil t o n  W a l l i s ,
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Ne w  Je r s e y , s s :

T h e  S t a t e  o f  N e w  J e r s e y ,  t o  t h e  J u d g e  o f  t h e  
[l . s .] C i r c u i t  C o u r t ,  o f  t h e  c o u n t y  o f  U n i o n ,  g r e e t -

i n g  :

F o r  i n a s m u c h  a s  i n  t h e  r e c o r d  a n d  p r o c e e d i n g s ,  a n d  a l s o  
i n  t h e  g i v i n g  o f  j u d g m e n t  i n  a  c e r t a i n  p l a i n t ,  w h i c h  w a s  i n  
o u r  s a i d  C i r c u i t  C o u r t  f o r  t h e  c o u n t y  o f  U n i o n ,  b e f o r e  y o u ,  
b e t w e e n  E d w a r d  E .  D o r m a n ,  b u i l d e r ,  a n d  A n n i e  E .  D o r -
m a n , h i s  w i f e ,  o w n e r ,  d e f e n d a n t s ,  a n d  J a m e s  Y .  W i l s o n ,  2 0  
p l a i n t i f f ,  i n  a  p l e a  o f  t r e s p a s s  o n  t h e  c a s e  u p o n  p r o m i s e s  
u p o n  l i e n  c l a i m ,  m a n i f e s t  e r r o r ,  h a t h  i n t e r v e n e d  t o  t h e  
g r e a t  d a m a g e  o f  t h e  s a i d  E d w a r d  E .  D o r m a n  a n d  A n n i e
E .  D o r m a n ,  a s  i t  i s  s a i d ,  a n d  w e  b e i n g  w i l l i n g  t h a t  t h e  e r r o r  
i f  a n y  t h e r e  b e ,  s h o u l d  i n  d u e  m a n n e r  b e  c o r r e c t e d ,  a n d
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f u l l  a n d  s p e e d y  j u s t i c e  d o n e  t o  t h e  p a r t i e s  a f o r e s a i d ,  i n  t h i s  
b e h a l f  d o  c o m m a n d  y o u  t h a t  i f  j u d g m e n t  i s  t h e r e u p o n  
g i v e n  a n d  c o n f i r m e d ,  t h e n  y o u  d i s t i n c t l y  a n d  o p e n l y  s e n d  
u n d e r  y o u r  s e a l  t h e  r e c o r d  a n d  p r o c e e d i n g s  a f o r e s a i d ,  w i t h  
a l l  t h i n g s  t o u c h i n g  t h e  s a m e ,  t o  o u r  j u d g e s  o f  o u r  C o u r t  o f  
E r r o r s  a n d  A p p e a l s ,  i n  t h e  l a s t  r e s o r t  i n  a l l  c a u s e s , a t  T r e n -
t o n ,  w i t h i n  t w e n t y  d a y s  f r o m  t h e  d a t e  o f  t h i s  w r i t ,  t o g e t h e r  
w i t h  t h i s  w r i t ,  t h a t  t h e  r e c o r d  a n d  p r o c e e d i n g s  a f o r e s a i d , 

1 0  b e i n g  i n s p e c t e d ,  w e  m a y  c a u s e  t o  b e  d o n e  t h e r e u p o n ,  f o r  
c o r r e c t i n g  t h a t  e r r o r ,  w h a t  o f  r i g h t ,  a n d  a c c o r d i n g  t o  t h e  
l a w  a n d  c u s t o m  o f  t h e  S t a t e  o f  N e w  J e r s e y ,  o u g h t  t o  b e  
d o n e .

W i t n e s s  o u r  c h a n c e l l o r  a n d  p r e s i d e n t  j u d g e  o f  o u r  
s a i d  C o u r t  o f  E r r o r s  a n d  A p p e a l s ,  a t  T r e n t o n  
a f o r e s a i d ,  o n  t h e  s e v e n t h  d a y  o f  D e c e m b e r ,  
i n  t h e  y e a r  o f  o u r  L o r d ,  o n e  t h o u s a n d  e i g h t  
h u n d r e d  a n d  s e v e n t y - s i x .

H E N R Y  C .  K E L S E Y ,  C l e r k .

20 H a m il t o n  W a l l i s , D e f t s  A t t ’ y

T h e  a n s w e r  o f  B e n n e t  V a n  S y c k e l ,  J u d g e ,  w i t h i n  n a m e d  :

T h e  r e c o r d  a n d  p r o c e e d i n g s  o f  t h e  p l e a ,  w h e r e o f  m e n -
t i o n ,  i s  w i t h i n  n a m e d ,  w i t h  a l l  t h i n g s  c o n c e r n i n g  t h e  s a m e , 
t o  t h e  C o u r t  o f  E r r o r s  a n d  A p p e a l s ,  i n  t h e  l a s t  r e s o r t  i n  a ll 
c a u s e s  w i t h i n  s p e c i f i e d ,  a t  t h e  d a y  a n d  p l a c e  w i t h i n  c o n -
t a i n e d ,  I  c e r t i f y  i n  a  c e r t a i n  s c h e d u l e  t o  t h i s  w r i t  a n n e x e d , 
a s  I  a m  w i t h i n  c o m m a n d e d .

B .  V A N  S Y C K E L ,  J u s .  S u p .  C H .

3 0  T h e  e x e c u t i o n  o f  t h i s  w r i t  a p p e a r s  b y  t h e  s c h e d u l e  a n -
n e x e d .

H E N R Y  R .  C A N N O N ,  C l e r k .
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P l e a s  b e f o r e  t h e  J u d g e  o f  o u r  C i r c u i t  C o u r t  
h o l d e n  a t  E l i z a b e t h ,  i n  a n d  f o r  t h e  C o u n t y  o f  
U n i o n ,  o f  t h e  t e r m  o f  M a y ,  i n  t h e  y e a r  o f  
o u r  L o r d  o n e  t h o u s a n d  e i g h t  h u n d r e d  a n d  
s e v e n t y - s i x .

H e n r y  R . Ca n n o n , C l e r k .

U n i o n  C o u n t y  C i r c u i t  C o u r t  o f  t h e  t w e n t i e t h  d a y  o f  
A p r i l ,  i n  t h e  y e a r  o f  o u r  L o r d  o n e  t h o u s a n d  e i g h t  h u n d r e d  
a n d  s e v e n t y - s i x .

Unio n  Co u n t y , s.s.
E d w a r d  E .  D o r m a n ,  b u i l d e r ,  a n d  A n n i e  E .  D o r m a n ,  h i s  

w i f e , o w n e r ,  t h e  d e f e n d a n t s  i n  t h i s  s u i t ,  w e r e  d u l y  s u m -
m o n e d  b y  t h e  s h e r i f f  o f  t h e  c o u n t y  o f  U n i o n ,  b y  s e r v i n g  
c o p ie s  o f  t h e  s u m m o n s  i s s u e d  i n  t h i s  c a u s e  o n  t h e  s a i d  
E d w a r d  E .  D o r m a n  a n d  A n n i e  E .  D o r m a n ,  p e r s o n a l l y  t o  
a n s w e r  u n t o  J a m e s  Y .  W i l s o n ,  t h e  p l a i n t i f f  i n  t h i s  s u i t  i n  a  
p le a  o f  t r e s p a s s  o n  t h e  c a s e , u p o n  p r o m i s e s  w h e r e u p o n  
t h e  s a i d  p l a i n t i f f ,  b y  G a s t o n  &  B e r g e n ,  h i s  a t t o r n e y s ,  
c o m p l a i n s  f o r  t h a t  w h e r e a s  t h e  s a i d  E d w a r d  E .  D o r m a n ,  
h e r e t o f o r e , t o  w i t ,  o n  t h e  t h i r t y - f i r s t  d a y  o f  M a y ,  i n  t h e  
y e a r  o f  o u r  L o r d  o n e  t h o u s a n d  e i g h t  h u n d r e d  a n d  s e v e n t y -  
f i v e , a t  E l i z a b e t h ,  i n  t h e  c o u n t y  o f  U n i o n ,  w i t h i n  t h e  j u r i s -
d i c t i o n  o f  t h i s  c o u r t ,  w e r e  i n d e b t e d  t o  t h e  s a i d  p l a i n t i f f  i n  
t h e  s u m  o f  t w o  t h o u s a n d  d o l l a r s  f o r  t h e  w o r k  a n d  l a b o r ,  
c a r e  a n d  d i l i g e n c e  o f  t h e  s a i d  p l a i n t i f f ,  b y  t h e  s a i d  p l a i n t i f f ,  
b e f o r e  t h a t  t i m e  d o n e  a n d  p e r f o r m e d  a n d  b e s t o w e d  f o r  t h e  
s a id  d e f e n d a n t ,  a n d  a t  t h e i r  s p e c i a l  i n s t a n c e  a n d  r e q u e s t  ; 
a n d  a ls o  f o r  d i v e r s  m a t e r i a l s  a n d  o t h e r  n e c e s s a r y  t h i n g s  b y  
t h e  s a i d  p l a i n t i f f  b e f o r e  t h a t  t i m e  f o u n d  a n d  p r o v i d e d ,  a n d  
u s e d  a n d  a p p l i e d  i n  a n d  a b o u t  t h a t  w o r k  a n d  l a b o r  f o r  t h e  
s a id  d e f e n d a n t ,  a n d  a t  h i s  l i k e  i n s t a n c e  a n d  r e q u e s t ;  a n d  i n  t h e  
f u r t h e r  s u m  o f  t w o  t h o u s a n d  d o l l a r s  f o r  g o o d s ,  w a r e s  a n d  
m e r c h a n d i s e  s o l d  a n d  d e l i v e r e d  b y  t h e  s a i d  p l a i n t i f f  t o  t h e  
s a id  E d w a r d  E .  D o r m a n  a t  h i s  l i k e  r e q u e s t  ; a n d  i n  t h e  
f u r t h e r  s u m  o f  t w o  t h o u s a n d  d o l l a r s  f o r  i n t e r e s t  f o r  t h e  
f o r b e a r a n c e  b y  t h e  p l a i n t i f f  a t  t h e  d e f e n d a n t ’ s  r e q u e s t  o f  
m o n e y  d u e  a n d  o w i n g  f r o m  t h e  d e f e n d a n t  t o  t h e  p l a i n t i f f ; 
a u d  i n  t h e  f u r t h e r  s u m  o f  t w o  t h o u s a n d  d o l l a r s  f o r  m o n e y
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f o u n d  t o  b e  d u e  f r o m  t h e  s a i d  d e f e n d a n t  t o  t h e  p l a i n t i f f  in  
a n  a c c o u n t  s t a t e d  b e t w e e n  t h e m ,  a n d  b e i n g  s o  i n d e b t e d  to  
t h e  s a i d  E d w a r d  E .  D o r m a n ,  t h e  d e f e n d a n t ,  i n - c o n s i d e r a -
t i o n  t h e r e o f ,  a f t e r w a r d s  t o  w i t ,  o n  t h e  d a y  a n d  y e a r ,  a t  th e  
p l a c e ,  a n d  w i t h i n  t h e  j u r i s d i c t i o n  a f o r e s a i d ,  p r o m i s e d  t h e  
p l a i n t i f f  t o  p a y  t o  h i m  t h e  s a i d  s e v e r a l  m o n e y s  o n  r e q u e s t ,  
y e t  t h e  s a i d  d e f e n d a n t ,  t h o u g h  o f t e n  r e q u e s t e d ,  h a s  n o t  
p a i d  t h e  s e v e r a l  s u m s  o f  m o n e y  o r  a n y  o r  e i t h e r  o f  t h e m , 
o r  a n y  p a r t  t h e r e o f ,  w h e r e f o r ,  t h e  s a i d  p l a i n t i f f  s a y s , h e  is  

1 0  i n j u r e d ,  a n d  h a s  s u s t a i n e d  d a m a g e s  t o  t h e  a m o u n t  o f  t w o  
t h o u s a n d  d o l l a r s ,  a n d  t h e r e f o r e  h e  b r i n g s  s u i t ,  <fcc. A n d  
t h e  s a i d  p l a i n t i f f  a v e r s ,  a n d  i n  f a c t  s a y s ,  t h a t  t h e  s a i d  d e b t  
i s  b y  v i r t u e  o f  t h e  p r o v i s i o n s  o f  a n  a c t  o f  t h e  l e g i s l a t u r e ,  
e n t i t l e d  “  A n  A c t  t o  s e c u r e  t o  m e c h a n i c s  a n d  o t h e r s  p a y -
m e n t  f o r  t h e i r  l a b o r  a n d  m a t e r i a l s  i n  e r e c t i n g  a n y  b u i l d i n g , ’ 
a p p i o v e d  M a r c h  2 7 t h ,  1 8 7 4 ,  a n d  t h e  s u p p l e m e n t s  t h e r e t o ,  
a  l i e n  o n  a  c e r t a i n  b u i l d i n g  c u r t i l a g e  t h e r e t o ,  d e s c r i b e d  as 
f o l l o w s  :

T h e  s a i d  b u i l d i n g  i s  a  t w o - s t o r y  F r e n c h  r o o f  f r a m e  
2 0  d w e l l i n g  h o u s e ,  t h i r t y - f o u r  f e e t  f r o n t  a n d  t h i r t y - t w o  fe e t  

d e e p ,  w i t h  w i n g  i n  r e a r ,  o n e  s t o r y  F r e n c h  r o o f  t w e n t y - t w o  
f e e t  i n  d e p t h  a n d  t w e n t y - t h r e e  f e e t  f o u r  i n c h e s  i n  w i d t h ,  
o n  a  l o t  o r  c u r t i l a g e  s i t u a t e  i n  t h e  c i t y  o f  P l a i n f i e l d ,  c o u n t y  
o f  U n i o n ,  a n d  S t a t e  o f  N e w  J e r s e y ,  f r o n t i n g  o n  C e n t r a l  
a v e n u e ,  a n d  i s  o n e  h u n d r e d  f e e t  i n  w i d t h  i n  f r o n t  a n d  r e a r , 
a n d  a b o u t  f o u r  h u n d r e d  f e e t  i n  d e p t h ,  a n d  i s  b o u n d e d  
n o r t h e i  l y  b y  l a n d s  i n  p o s s e s s i o n  o f  J a m e s  M .  T a y l o r ,  e a s t -
e r l y  b y  M a d i s o n  a v e n u e ,  s o u t h e r l y  b y  l a n d s  o f  S a l t z m a n ,  
a n d  w e s t e r l y  b y  C e n t r a l  a v e n u e  ;  t h e  n o r t h e r l y  l i n e  o f  s a id  

3 0  l o t  b e g i n s  i n  t h e  c e n t r e  o f  C e n t r a l  a v e n u e  t w o  h u n d r e d  fe e t  
s o u t h e r l y  f r o m  t h e  p o i n t  w h e r e  t h e  ¡ s o u t h e r l y  l i n e  o f  N i n t h  
s t r e e t  i n t e r s e c t s  t h e  e a s t e r l y  l i n e  o f  C e n t r a l  a v e n u e .

T h e  f o l l o w i n g  i s  a  b i l l  o f  p a r t i c u l a r s  o f  t h e  l a b o r  p e r -  
f o i m e d  a n d  m a t e r i a l s  f u r n i s h e d  b y  t h e  s a i d  p l a i n t i f f  f o r  t h e  
s a i d  d e f e n d a n t ,  u p o n  w h i c h  t h e  f o r e g o i n g  d e c l a r a t i o n  is  
f o u n d e d  :
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D u n e l l e n , N .  J., M a r c h  2 2 d ,  1 8 7 6 .

M r . E .  E .  D o r ma n ,
T o  Ja me s  Y .  W i l s o n .

1 8 7 5 .
M a r c h  1 0 .  T o  w o r k  o n  s u m m e r  h o u s e ,  d w e l l i n g  

h o u s e ,  b a r n ,  c h i c k e n  h o u s e ,  & c . , & c . ,
a s  p e r  c o n t r a c t ...................................................  . . .  $ 2 6 0 0  0 0

T o  d i f f e r e n c e  o f  g a l v a n i z e d  i r o n
p u m p s ................ ................................................................................. 8  8 0

2  s t o n e  c h i m n e y  c a s k s .............................................................. 2 0  0 0  1 0
T o  o n e  l a r g e  h e a r t h  f o r  k i t c h e n ,  a n d

s e t t i n g  s a m e ........................................................   1 9  0 0
T a k i n g  o u t  s a m e  a n d  r e s e t t i n g ..................... 7  5 0
E x t r a  o n  s i n k ....................................................   4  5 0
N e t t i n g  f r a m e s ,  a s  a g r e e d .............................................. 2 7  0 0
B e l l s  f r o m  M r s .  D o r m a n ’ s  r o o m  t o  k i t -

c h e n ,  a n d  f r o m  b a c k  d o o r  t o  k i t -
c h e n  .................................................................................................   1 6  0 0

8  m o r t i s e d  b o l t s  b n  d o o r s ..................................  1 2  0 0
E x t r a  c e l l a r  w i n d o w  a n d  f r a m e ..................... 9  0 0  2 0
S w i n g i n g  d o o r  b e t w e e n  k i t c h e n  a n d

d i n i n g  r o o m  .............................................................................  1 0  0 0
O u t s i d e  n e t t i n g  d o o r s  t o  k i t c h e n  . . . .  8  0 0
B r i c k  w a l l  i n  c e l l a r  ............................................. . . .  4 5  0 0
E x t r a  o n  w a s h b o w l s  i n  c h i l d r e n s

r o o m s ......................................................................................................  9  0 0
D o o r  t o  n o r t h  r o o m  i n  c e l l a r ............................  8  5 0

$ 2 8 0 3  5 0

M a y  3 1 .  B u i l d i n g  c o n s e r v a t o r y  a n d  s i d e  p o r c h  „ q

a s  p e r  c o n t r a c t . .................................$ 6 5 0  0 0
F u r n a c e  a s  p e r  c o n t r a c t . . . .  2 7 5  0 0
I n s i d e  b l i n d s ,  a s  a g r e e d  . . . .  1 5 0  0 0
B u i l d i n g  b i r d  h o u s e . . . . . . . .  1 3  0 0

-------------------- 1 0 8 8  0 0

$ 3 8 9 1  5 0

2
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C r .
D e c .  2 4 ,  1 8 7 4 .  B y  c a s h  . . . ................................  $ 1 0 0  0 0

B y  c h e c k .................................................  1 0 0  0 0
F e b .  2 2 ,  1 8 7 5 .  B y  c h e c k  . . . ................................  5 0 0  0 0
M a r .  2 2 ,  “  B y  c a s h ..................... ............................  5 0 0  0 0

“  “  B y  n o t e ..................... ................................. 5 0 0  0 0
O c t .  1 0 ,  “  B y  c a s h .................... ............................. 9 5 0  0 0

a
............................  1 6 1  1 3

B y  r e m i t t a n c e o n  e x t r a
w o r k ......................... .............................  8 0  3 7

$ 2 8 9 1  5 0

$1000 00

J u d g m e n t  w i l l  b e  c l a i m e d  f o r  t h e  a b o v e  a m o u n t  o f  o n e  
t h o u s a n d  d o l l a r s ,  w i t h  l a w f u l  i n t e r e s t  t h e r e o n ,  u n t i l  e n t r y  
o f  j u d g m e n t  f i n a l ,  b e s i d e s  c o s t s  o f  s u i t .

A n d  t h e  s a i d  d e f e n d a n t s  b y  H a m i l t o n  W a l l i s ,  t h e i r  a t -  
2 0  t o r n e y ,  c o m e  a n d  d e f e n d  t h e  w r o n g  a n d  i n j u r y ,  w h e n ,  A c . ,  

a n d  s a y  t h a t  t h e y  d i d  n o t  u n d e r t a k e  a n d  p r o m i s e  i n  m a n -
n e r  a n d  f o r m  a s  t h e  s a i d  p l a i n t i f f  h a t h  a b o v e  t h e r e o f  c o m -
p l a i n e d  a g a i n s t  t h e m ,  a n d  o f  t h i s  t h e y  t h e  s a i d  d e f e n d a n t s  
p u t  t h e m s e l v e s  u p o n  t h e  c o u n t r y ,  A c .

A n d  f o r  a  f u r t h e r  p l e a  i n  t h i s  b e h a l f ,  t h e  s a i d  d e f e n d a n t ,  
A n n i e  E .  D o r m a n ,  b y  l e a v e  o f  t h e  c o u r t  h e r e  f o r  t h i s  p u r -
p o s e  f i r s t  h a d  a n d  o b t a i n e d ,  a c c o r d i n g  t o  t h e  f o r m  o f  t h e  
s t a t u t e  i n  s u c h  c a s e  m a d e  a n d  p r o v i d e d ,  s a y s  t h a t  t h e  s a i d  
p l a i n t i f f  o u g h t  n o t  t o  h a v e  o r  m a i n t a i n  h i s  a f o r e s a i d  a c t i o n  
t h e r e o f  a g a i n s t  h e r ,  a n d  a g a i n s t  s a i d  h o u s e  a n d  l a n d s ,  b e -
c a u s e  s h e  s a y s  t h a t  s a i d  h o u s e  a n d  l a n d s  i n  t h e  s a i d  d e c l a -  
t i o n  m e n t i o n e d  a n d  d e s c r i b e d  a r e  n o t  l i a b l e  t o  t h e  s a i d  
s u p p o s e d  d e b t  i n  m a n n e r  a n d  f o r m  a s  t h e  s a i d  p l a i n t i f f  
h a t h  a b o v e  t h e r e o f  c o m p l a i n e d  a g a i n s t  h e r ,  a n d  o f  t h i s  s h e  
p u t s  h e r s e l f  u p o n  t h e  c o u n t r y ,  A c . ,  A c .

A n d  t h e  s a i d  p l a i n t i f f  a s  t o  t h e  p l e a  o f  t h e  s a i d  d e f e n d -
a n t s ,  b y  t h e m  f i r s t  a b o v e  p l e a d e d ,  a n d  w h e r e o f  t h e y  h a v e  
p u t  t h e m s e l v e s  u p o n  t h e  c o u n t r y ,  d o t h  a l i k e .

A n d  t h e  p l a i n t i f f  a s  t o  t h e  s a i d  p l e a  o f  t h e  s a i d  d e f e n d a n t  
4 0  A n n i e  E .  D o r m a n ,  b y  h e r  s e c o n d l y  a b o v e  p l e a d e d  s a i t h ,
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t h a t  s a i d  p l a i n t i f f  b y  r e a s o n  o f  a n y  t h i n g  b y  t h e  s a i d  
d e f e n d a n t  i n  t h a t  p l e a  a l l e g e d  o u g h t  n o t  t o  b e  b a r r e d  f r o m  
h a v i n g  a n d  m a i n t a i n i n g  h i s  a f o r e s a i d  a c t i o n  t h e r e o f  a g a i n s t  
th e  s a i d  d e f e n d a n t ,  b e c a u s e  h e  s a y s  t h a t  t h e  s a i d  h o u s e  
a n d  l a n d s  i n  t h e  s a i d  d e c l a r a t i o n  m e n t i o n e d  a n d  d e s c r i b e d  
a re  l i a b l e  t o  t h e  s a i d  d e b t  i n  m a n n e r  a n d  f o r m ,  a s  h e ,  t h e  
s a id  p l a i n t i f f  h a t h  a b o v e  t h e r e o f  c o m p l a i n e d  a g a i n s t  h e r .

T h e r e f o r  l e t  a  j u r y  t h e r e u p o n  c o m e  b e f o r e  t h e  j u d g e  
a f o r e s a id , a t  E l i z a b e t h  a f o r e s a i d ,  o n  t h e  f i r s t  T u e s d a y  o f  
O c t o b e r  n e x t  e a c h  o f  w h o m ,  A c . ,  b y  w h o m ,  & c . ,  w h o m  
e it h e r , A c . ,  t o  r e c o g n i z e ,  A c . ,  b e c a u s e  a s  w e l l ,  A c . ,  a n d  t h e  
s a m e  d a y  i s  g i v e n  t o  t h e  p a r t i e s ,  h e r e ,  A c .

A t  w h i c h  d a y  b e f o r e  t h e  j u d g e  a f o r e s a i d ,  c a m e  t h e  p a r -
tie s  a f o r e s a i d  b y  t h e i r  a t t o r n e y s  a f o r e s a i d ,  a n d  t h e  j u r o r s  
o f  t h e  j u r y  w h e r e o f  m e n t i o n  i s  w i t h i n  m a d e ,  b e i n g  s u m -
m o n e d  a ls o  c a m e , w h o  t o  s p e a k  t h e  t r u t h  o f  t h e  m a t t e r  
h e r e in  c o n t a i n e d ,  b e i n g  c h o s e n ,  t r i e d  a n d  s w o r n  o n  t h e i r  
o a t h s , s a y  t h a t  t h e  d e f e n d a n t s  d i d  u n d e r t a k e  a n d  p r o m i s e  i n  
m a n n e r  a n d  f o r m  a s  t h e  p l a i n t i f f  h a t h  a b o v e  t h e r e o f  
a lle g e d  a g a i n s t  t h e m ,  a n d  t h e y  a s s e s s  t h e  p l a i n t i f f s  d a m a -  2 0  

ges a t  o n e  t h o u s a n d  a n d  s i x t y - s e v e n  d o l l a r s  a n d  f o r t y  

c e n ts .
J u d g m e n t  s i g n e d ,  O c t o b e r  1 7 ,  1 8 7 6 .

B e n n e t  V an  Sy c k l e , Judge.

W h e r e u p o n  i t  i s  c o n s i d e r e d  t h a t  t h e  s a i d  p l a i n t i f f  d o  r e -
c o v e r  a g a i n s t  t h e  s a i d  d e f e n d a n t s  h i s  d a m a g e s  a f o r e s a i d  
f o u n d , a n d  a l s o  t h e  s u m  o f  f i f t y - t w o  d o l l a r s  a n d  e i g h t y  c e n t s  
f o r  h i s  c o s t s  a n d  c h a r g e s  b y  h i m  a b o u t  h i s  s u i t  i n  t h i s  b e h a l f  
e x p e n d e d  b y  t h e  c l e r k  o f  t h e  c o u r t ,  n o w  h e r e  a d j u d g e d  t o  
h i m  o f  i n c r e a s e  w i t h  h i s  a s s e n t ,  w h i c h  d a m a g e s ,  c o s t s  a n d  
c h a r g e s  i n  t h e  w h o l e  a m o u n t  t o  e l e v e n  h u n d r e d  a n d  
t w e n t y  d o l l a r s  a n d  t w e n t y  c e n t s .

A n d  t h e  s a i d  d e f e n d a n t s  i n  m e r c y ,  A c .
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St a t e  of  N e w  Je r s e y , )
U n io n  Co u n t y , j S8‘

I ,  H e n r y  R .  C a n n o n ,  c l e r k  o f  t h e  C i r c n i t  C o u r t  i n  a n d  
f o r  t h e  c o u n t y  o f  U n i o n ,  d o  c e r t i f y  t h a t  t h e  f o r e g o i n g  is  a 
t r u e  c o p y  o f  t h e  r e c o r d  o f  a  c e r t a i n  j u d g m e n t  e n t e r e d  u p  

m  s ^ l d  c o u r t  m  t h e  c a s e  o f  J a m e s  Y .  W i l s o n  a g a i n s t  E d -
w a r d  E .  D o r m a n ,  b u i l d e r ,  a n d  A n n i e  E .  D o r m a n ,  o w n e r  
a s  t h e  s a m e  i s  r e c o r d e d  i n  B o o k  1 8  o f  j u d g m e n t s  o f  s a id  
c o u r t ,  p a g e s  2 0 ,  2 1 ,  & c .  “

I n  t e s t i m o n y  w h e r e o f ,  I  h a v e  h e r e u n t o  s e t  m y  h a n d  
[L. s.] a n d  seal, t h i s  e i g h t e e n t h  d a y  o f  D e c e m b e r ,  a . d . 

e i g h t e e n  h u n d r e d  a n d  s e v e n t y - s i x .

H e n r y  R. Cann on ,
C l e r k .
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(Filed with Clerk of Union Circuit, December 13, 1876»)

U N I O N  C I R C U I T  C O U R T .

E d w a r d  E .  D o r ma n , B u i l d e r  

a n d

Ja me s  Y .  W i l s o n ,

I n  C a s e .

O n  L i e n  C l a i m  

B i l l  o f  E x c e p t i o n s .

A n n ie  E .  D o r ma n , O w n e r .

B e  i t  r e m e m b e r e d ,  t h a t  a t  t h e  C i r c u i t  C o u r t  i n  a n d  f o r  1 0  
th e  c o u n t y  o f  U n i o n ,  h e l d  a t  E l i z a b e t h ,  i n  a n d  f o r  s a i d  
c o u n t y , o n  t h e  s i x t e e n t h  d a y  o f  O c t o b e r ,  e i g h t e e n  h u n d r e d  
a n d  s e v e n t y - s i x ,  b e f o r e  B e n n e t  V a n  S y c k l e ,  j u d g e  o f  s a i d  
c o u r t , t h e  s e v e r a l  i s s u e s  i n  t h e  a b o v e  s t a t e d  c a u s e  j o i n e d  
b e t w e e n  t h e  s a i d  p a r t i e s ,  a c c o r d i n g  t o  t h e  f o r m  o f  t h e  
s t a t u t e  i n  s u c h  c a s e  m a d e  a n d  p r o v i d e d ,  c a m e  o n  t o  b e  
t r i e d  p r o  v t  t h e  s a i d  i s s u e s , a t  w h i c h  d a y ,  b e f o r e  t h e  s a i d  
ju d g e , c a m e  a s  w e l l  a s  t h e  s a i d  J a m e s  Y .  W i l s o n ,  a s  t h e  
s a id  E d w a r d  E .  D o r m a n  a n d  A n n i e  E .  D o r m a n ,  b y  t h e i r  
r e s p e c t iv e  a t t o r n e y s ,  a n d  t h e  j u r o r s  o f  t h e  j u r y  a f o r e s a i d ,  2 0  

w h e r e o f  m e n t i o n  i s  w i t h i n  m a d e ,  b e i n g  c a l l e d  l i k e w i s e  
c a m e , a n d  w e r e  s w o r n  t o  t r y  t h e  s a i d  s e v e r a l  i s s u e s  i n  
m a n n e r  a f o r e s a i d  r e s p e c t i v e l y  j o i n e d ,  a n d  t h e r e u p o n  t h e  
s a id  J a m e s  Y .  W i l s o n  t o  m a i n t a i n  t h e  s a i d  i s s u e s  o n  h i s  
p a r t ,  c a l l e d  a s  a  w i t n e s s ,  J a m e s  Y .  W i l s o n ,  w h o  b e i n g  d u l y  

s w o r n , t e s t i f i e d  a s  f o l l o w s  :

Q .  M r .  W i l s o n ,  p l e a s e  t e l l  u n d e r  w h a t  c i r c u m s t a n c e s  
th e s e  n o t e s  w e r e  t a k e n  ; f i r s t  t h é  $ 9 5 0  n o t e ,  a n d  t h e n  t h e  

$10 0 0  n o t e  ?
A .  I  h a d  b e e n  d o i n g  s o m e  w o r k  f o r  M r .  D o r m a n ,  c o m -  g Q  

m e n c in g  i n  t h e  e a r l y  p a r t  o f  t h e  w i n t e r  I  t h i n k  o f  1 8 7 4 ,  
a n d  h a d  g o t  t h e  w o r k  p r e t t y  w e l l  a l o n g ;  h e  h a d  p a i d  m e

3
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c o n s i d e r a b l e  i n  c a s h ,  a n d  i n  M a r c h — t h e  l a t t e r  p a r t  o f  
M a r c h  o r  e a r l y  p a r t  o f  A p r i l — w e  w e r e  h a v i n g  p r e t t y  b a d  
w e a t h e r ,  a n d  h e  w a s n ’ t  o u t  f o r  s o m e  t i m e ,  a n d  I  w r o t e  to  
h i m  t h a t  I  wro u l d  l i k e  t o  h a v e  s o m e  m o n e y ,  a n d  i n s t e a d  o f  
g i v i n g  m e  t h e  m o n e y  h e  s e n t  m e  o u t  a  n o t e .

Q .  J u s t  d e s c r i b e  t h e  n o t e  ?
A .  T h e  n o t e  w a s  f o r  $ 9 5 0  ;  I  t h i n k  t h e  f i r s t  o n e  w a s  m a d e  

b y  t h e  M e t r o p o l i t a n  C o l l a r  C o m p a n y  t o  t h e  o r d e r  o f  t h e m -
s e l v e s ,  a n d  e n d o r s e d  b y  t h e  p r e s i d e n t  a n d  s e c r e t a r y  f o r  t h e  

1 0  c o m p a n y ;  I  w r o t e  t o  M r .  D o r m a n  t h a t  h e  s h o u l d  h a v e  e n -
d o r s e d  t h a t  n o t e  ;  h e  d i d n ’ t  c o m e  o u t  u n t i l  s o m e t i m e  a f t e r -
w a r d ,  a n d  I  s p o k e  t o  h i m  a b o u t  i t ; h e  s a y s ,  “  I t s  a l l  r i g h t ,  I  
u s e  a  g r e a t  m a n y  o f  t h e i r  n o t e s ;  i t  d o n ’ t  m a k e  a n y  d i f f e r -
e n c e  a t  a l l t t h e  n o t e s  a r e  g o o d ,  a n d  i t  w i l l  b e  p a i d  w h e n  i t  
c o m e s  d u e  ;  i t s  a l l  r i g h t ,  a n d  y o u  w i l l  g e t  y o u r  m o n e y . ”  I n  
a b o u t  a  m o n t h  h e  s e n t  o u t  a  s e c o n d  n o t e  i n  t h e  s a m e  w a y ,  
a n d  r e p r e s e n t e d  t h a t  t h e  c o m p a n y  w a s  p e r f e c t l y  g o o d  ; h e  
w a s  c o n n e c t e d  w i t h  t h e  c o m p a n y ,  s e l l i n g  t h e i r  g o o d s ,  & c .  ; 
h i s  b r o t h e r  w a s  p r e s i d e n t ,  a n d  g a v e  m e  t o  u n d e r s t a n d  i t  

2 0  w a s  a l l  r i g h t ,  a n d  a s  g o o d  p a p e r  a s  t h e r e  w a s  i n  t h e  m a r k e t  
I  s u p p o s e d .  I  t h i n k  a b o u t  t w o  o r  t h r e e  w e e k s  a f t e r  I  t o o k  
t h e  s e c o n d  n o t e  w e  s e t t l e d  i n  f u l l .  H e  m o v e d  o u t  a b o u t  
t h e  3 1 s t  o f  M a y ,  I  t h i n k .  H e  p a i d  m e  t h e  b a l a n c e  o f  
m o n e y  d u e ,  a n d  I  g a v e  h i m  a  r e c e i p t  f o r  i t .  A b o u t  a  w e e k  
a f t e r  t h a t ,  I  t h i n k  a b o u t  t h e  5 t h ,  6 t h  o r  7 t h  o f  J u n e ,  I  s a w  
a  s t a t e m e n t  i n  t h e  N e w  Y o r k  T r i b u n e  t h a t  t h e  M e t r o p o l i -
t a n  C o l l a r  C o m p a n y  h a d  f a i l e d — s u s p e n d e d .  I  w e n t  t o  see  
M r .  D o r m a n  a b o u t  i t  a  v e r y  s h o r t  t i m e  a f t e r  t h a t ,  a n d  h e  
s a i d  y e s ,  t h e  c o m p a n y  h a d  g o t  i n t o  t r o u b l e ,  e t c .  T h e  f i r s t  
n o t e  h a d  n o t  b e c o m e  d u e  a t  t h a t  t i m e ,  a n d  I  a s k e d  h i m  
w h e t h e r  i t  w o u l d  b e  p a i d  w h e n  i t  b e c a m e  d u e ,  a n d  h e  s a i d  
i t  w a s  a  l i t t l e  u n c e r t a i n ,  h e  d i d n ’ t  k n o w  w h a t  t h e y  w o u l d  
d o ,  b u t  t h e y  e x p e c t e d  t o  g o  o n .  O f  c o u r s e  I  l o o k e d  t o  h i m  
f o r  p a y m e n t ,  a s  h e  r e p r e s e n t e d  t h e  c o m p a n y  a s  s o l v e n t  a n d  
g o o d ,  a n d  I  w e n t  a f t e r  h i m  q u i t e  f r e q u e n t l y ,  I  t h i n k  u n t i l  
t h e  l a t t e r  p a r t  o f  S e p t e m b e r ,  a n d  p r e s s e d  h i m  p r e t t y  h a r d  
f o r  a  s e t t l e m e n t ,  a n d  h e  p l e a d  o f f ,  s a i d  h e  h a d n ’ t  t h e  m o n e y , 
t h a t  h e  w a s  s h o r t  o f  f u n d s ,  a n d  I  w a i t e d  a s  l o n g  a s  I  

4 0  c o u l d .
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M r .  W a l l i s  h e r e  i n t e r r u p t e d  t h e  w i t n e s s ,  a n d  
o b j e c t e d  t o  a l l  t e s t i m o n y  o f  t r a n s a c t i o n s  a f t e r  t h i s  
s e t t l e m e n t ;  c l a i m s  t h a t  t h i s  s e t t l e m e n t  a n d  t h e  
g i v i n g  o f  t h i s  n o t e ,  w a s  a n  a c c o r d  a n d  s a t i s f a c t i o n  
o f  t h e  c l a i m  a n d  t h a t  a n y  s u b s e q u e n t  a g r e e m e n t  
w a s  w i t h o u t  c o n s i d e r a t i o n  a n d  t h e r e f o r e  v o i d .

T h e  c o u r t  s t a t e d ,  t h a t  t h e  s u b s e q u e n t  c o n v e r s a -
t i o n  b e t w e n  t h e  p a r t i e s  w i l l  b e  c o m p e t e n t  t o  s h o w  
w h a t  w a s  t h e  i n t e n t i o n  o f  t h e  p a r t i e s  i n  g i v i n g  
a n d  r e c e i v i n g  t h e  n o t e .  A n d  t h e  s a i d  j u d g e  h a v i n g  1 0  
g i v e n  h i s  o p i n i o n  t h a t  t h e  e v i d e n c e  s o  o b j e c t e d  t o  
w a s  c o m p e t e n t  a n d  l e g a l  e v i d e n c e  i n  t h e  c a u s e , 
a d m i t t e d  t h e  s a m e ,  t o  w h i c h  t h e  d e f e n d a n t s  b y  
t h e i r  c o u n s e l ,  e x c e p t e d ,  a n d  p r a y e d  t h a t  t h i s  t h e i r  
b i l l  o f  e x c e p t i o n s  b e  s e a l e d , a n d  i t  i s  s e a l e d  
a c c o r d i n g l y .

B .  V a n  Sy c k e l ,
[l . s .] J us . Sup. Of.

A n d  t h e r e u p o n  t h e  w i t n e s s  f u r t h e r  t e s t i f i e d  :

H e  s a i d  t o  m e  i n  t h e  l a t t e r  p a r t  o f  A u g u s t  o r  S e p t e m b e r ,  on 
t h a t  h e  c o u l d  n o t  p a y  a l l  t h e  m o n e y  ; w a n t e d  t o  k n o w  w h a t  
I  w o u l d  d o .  H e  s a i d  h e  d i d n ’ t  w a n t  t o  b e  p r e s s e d  f o r  i t  
in  a n y  w a y ,  a n d  s a i d  h e  c o u l d  p a y  m e  p a r t ’ o f  t h e  m o n e y  b u t  
c o u l d n ’ t  t h e  r e s t  o f  i t .  I  t o l d  h i m  I  w a n t e d  a l l  o f  i t ; I  h a d  
b ill s  d u e  t h a t  s h o u l d  b e  p a i d .  H e  s a i d  t o  m e  t h e  c o m p a n y  
w a s  g o i n g  o n  a g a i n ,  t h e y  h a d  c o m p r o m i s e d  f o r  h v e n t y - f i v e  
c e n ts  o n  t h e  d o l l a r  w i t h  t h e i r  c r e d i t o r s ,  a n d  s a i d  h e ,  “  I  
w ill  p a y  y o n  a b o u t  h a l f  o f  t h e  m o n e y ,  a n d  g i v e  y o u  s o m e  
n o te s  t h a t  y o u  c a n  u s e  f o r  t h e  b a l a n c e  o f  i t . ”  W e l l ,  I  s a i d  
to  h i m ,  t h a t  I  d i d n ’ t  w a n t  a n y  n o t e s  i f  I  w a s  g o i n g  t o  b e  3 0  

t r o u b l e d  w i t h  t h e m  a s  I  h a d  w i t h  t h e s e  f o r m e r  o n e s , b u t  I  
w o u l d  l i k e  t o  g e t  t h e  m o n e y ,  a n d  i f  h e  w o u l d  p a y  m e  o n e -  
h a l f  t h e  m o n e y  I  w o u l d  w a i t  f o r  t h e  b a l a n c e  o f  i t  a s  
l o n g  a s  I  c o u l d .  T h e n  h e  w a n t e d  t o  g i v e  m e  n o t e s  r u n n i n g  
f r o m  o n e  t o  f i v e  m o n t h s .  S a i d  I ,  “  I f  t h e s e  n o t e s  w i l l  b e  
p a i d  w h e n  d u e  ;  i f  I  c a n  h a v e  a  c e r t a i n t y  o f  u s i n g  t h e m ,  I  
w i l l  t a k e  t h e m  t o  h e l p  a n d -  m y s e l f  a t  t h e  s a m e  t i m e . ”
S o  h e  p a i d  m e  $ 9 5 0  I  b e l i e v e  i t  w a s ,  a n d  b r o u g h t  m e  o u t
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f o u r  n o t e s  o f  $ 2 5 0  e a c h  f o r  t h e  b a l a n c e ,  a n d  s a i d  t h a t  th e s e  
w e r e  a l l  r i g h t ,  t h a t  t h e y  w o u l d  b e  p a i d  w h e n  t h e y  b e c a m e  
d u e  ;  t h a t  t h e r e  w a s  n o  q u e s t i o n  a b o u t  i t  a t  a l l ,  t h e  c o m -
p a n y  h a d  c o m p r o m i s e d  a n d  w e r e  g o i n g  o n  a n d  i t  w a s  a ll  
r i g h t .  I  s a i d  t o  h i m  a t  t h e  t i m e  “  I f  I  a m  n o t  g o i n g  t o  g e t  
t h e  m o n e y  f o r  t h e s e  I  d o n ’ t  w a n t  t h e m . ”  S a i d  h e ,  “  I  w i l l  
s e e  y o u  t h r o u g h  ;  t h o s e  n o t e s  a r e  a l l  r i g h t  a n d  I  k n o w  i t .  I f  
I  d i d n ’ t ,  I  w o u l d n ’ t  b r i n g  t h e m  o u t  t o  y o u  ;  y o u  w i l l  g e t  y o u r  
m o n e y  a l l  s t r a i g h t . ”  B e f o r e  t h e  f i r s t  n o t e s  b e c a m e  d u e  t h e  

1 0  c o m p a n y  f a i l e d  a g a i n ,  a n d  t h e  n o t e s  w e r e  a l l  p r o t e s t e d . 
S o  a  d a y  o r  s o  a f t e r  t h e  n o t e  w a s  p r o t e s t e d ,  I  w e n t  t o  see 
M r .  D o r m a n  t o  s e e  i f  I  c o u l d  d o  a n y t h i n g  a b o u t  i t ,  a n d  h e  
p r o m i s e d  d u r i n g  t h e  w i n t e r ,  a n d  w h e n  I  p r e s s e d  h i m  
p r e t t y  s h a r p  t h a t  h e  w o u l d  s e t t l e  t h e  m a t t e r  u p ,  t h a t  I  
c o u l d  g e t  m y  m o n e y  i f  I  w o u l d  w a i t .  W e l l ,  I  w a i t e d  a s  l o n g  
a s  I  c o u l d ,  a n d  f i n a l l y  h a d  t o  r e s o r t  t o  t h e  l a w  t o  g e t  
m y  m o n e y .

Q ' H o w  l o n g  a f t e r  t h e  n o t e  o f  $ 1 ,0 0 0  w a s  g i v e n ,  b e f o r e  
t h e  c o m p a n y  f a i l e d  ?

2 0  A .  T h e  f i r s t  t i m e  ?

Q .  I  m e a n  t h e  o n e  t h o u s a n d  d o l l a r  n o t e  ; y e s .
A .  T h e  t h o u s a n d  d o l l a r  n o t e  c a m e  d u e  i n  A u g u s t .

I  t h i n k  i t  d i d  n o t  c o m e  d u e  u n t i l  a f t e r  t h e  c o m p a n y  f a i l e d .
Q .  I  s a y  h o w  l o n g  a f t e r  t h e  n o t e  w a s  g i v e n  d i d  t h e  c o m -

p a n y  f a i l  ?

A .  T h e  n o t e  w a s  s e n t  t o  m e  f r o m  t h e  m i d d l e  t o  t h e  2 0 t h  
o f  M a y ,  a n d  t h e  c o m p a n y  f a i l e d  t h e  5 t h ,  6 t h  o r  7 t h  o f  J u n e .
I  t h i n k  I  g o t  t h e  n o t e  a b o u t  t h e  2 0 t h  o r  2 1 s t  o f  M a y  ;  i t  

3 0  w a s  s e n t  t o  m e  b y  m a i l  t h e  s a m e  a s  t h e  p r e v i o u s  n o t e  
h a d  b e e n .

B y  t h e  Co u r t :

Q .  T h a t  w a s  t h e  $ 1 ,0 0 0  n o t e  ?

A .  Y e s ,  s i r ;  t h e  c o m p a n y  f a i l e d ,  I  t h i n k ,  i n  t h e  f i r s t  
w e e k  i n  J u n e .

B y  M r . B e r g e n  :

Q .  T h i s  a m o u n t  h a s  n e v e r  b e e n  p a i d — t h e s e  n o t e s  ?
A .  N e v e r  h a s  b e e n  p a i d  ;  n o ,  s i r .

4 0  Q '  T h e s e  a r e  t h e  n o t e s ,  a r e  t h e y  n o t  ?
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(Showing witness notes.)
A .  T h o s e  a r e  t h e  n o t e s .

By  t h e  Co ur t  :

Q .  T h e s e  a r e  t h e  r e n e w a l  n o t e s  ?
A .  Y e s ,  s i r .

M r . B e r g e n  : ( W e  n o w  o f f e r  t h o s e  n o t e s  t o  t h e  d e -
f e n d a n t s  c o u n s e l .)

Q .  A f t e r  t h e  c o m p a n y  f a i l e d  t h e  s e c o n d  t i n e ,  d i d  y o n  
e v e r  g o  t o  s e e  t h e  c o m p a n y  a b o u t  t h o s e  n o t e s  ?

A .  I  w e n t  t o  s e e  t h e i r  r e c e i v e r .  ^

A n d  b e i n g  c r o s s - e x a m i n e d ,  h e  s a y s  :

Q .  A t  t h e  t i m e  t h i s  s e c o n d  n o t e  wra s  g i v e n ,  M r .  W i l s o n ,  
t h is  n o t e  f o r  o n e  t h o u s a n d  d o l l a r s ,  w h e r e  w a s  M r .  

D o r m a n  ?
A .  I  p r e s u m e  h e  w a s  i n  t h e  c i t y  o f  N e w  Y o r k .
Q .  T h e  n o t e  w a s  s e n t  t o  y o u  b y  m a i l  ?

A .  I  b e l i e v e  i t  w a s  s e n t  t o  m e  b y  m a i l .
Q .  W a s  i t  a c c o m p a n i e d  b y  a  l e t t e r  ?

A .  Y e s ,  s i r  ; t h e y  w e r e  b o t h  a c c o m p a n i e d  b y  l e t t e r s .
Q .  T h e n  M r .  D o r m a n  d i d n ’ t  m a k e  a n y  o f  t h e s e  r e p r e s e n -  2 0  

t a t i o n s  o f  w h i c h  y o u  h a v e  s p o k e n ,  a t  t h e  t i m e  t h e  s e c o n d  

n o te  w a s  g i v e n  ?
A .  D i d n ’ t  m a k e  a n y  r e p r e s e n t a t i o n s  ?
Q .  Y o u  s a y  a t  t h e  t i m e  t h e  s e c o n d  n o t e  w a s  g i v e n ,  h e  

t o l d  y o u  t h e  s a m e  a s  h e  h a d  a t  f i r s t  ?
A .  H e  c a m e  o u t  a  s h o r t  t i m e  a f t e r w a r d s .
Q .  I  s a y  a t  t h e  t i m e  t h e  n o t e  w a s  g i v e n  a n d  r e c e i v e d ,  

th e r e  w a s  n o  r e p r e s e n t a t i o n s  m a d e  t o  y o u  a t  a l l  ?
A .  T h e r e  wra s  r e p r e s a t a t i o n s  m a d e  i n  t h e  l e t t e r .
Q .  W h e r e  i s  t h e  l e t t e r  ? 3 0
A .  T h e  l e t t e r  i s  b u r n e d .
Q .  W h o  b u r n e d  i t  ?

A .  T h e  f i r e  t h a t  d e s t r o y e d  m y  d w e l l i n g  a b o u t  t w o  
m o n t h s  a f t e r  t h a t  t i m e ; i t  o c c u r r e d  i n  t h e  n i g h t ,  a n d  
b u r n e d  u p  a l l  m y  e f f e c t s  a n d  f u r n i t u r e .

Q .  D i d  t h a t  l e t t e r  c o n t a i n  a n y  r e p r e s e n t a t i o n s ?
A .  I t  d i d .

4
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Q .  W l i a t  ?

A .  I t  c o n t a i n e d  t h i s  r e p r e s e n t a t i o n ;  t h a t  h e  s e n t  th e  
n o t e  o f  t h e  C o l l a r  C o m p a n y  t h e  s a m e  a s  b e f o r e ,  a n d  th e  
e x p r e s s i o n  w a s  u s e d  i n  t h i s  w a y  : “ I t  i s  a l l  O .  K . ”

Q .  T h a t  w a s  i n  t h e  l a t t e r  p a r t  o f  M a y  ?
A .  A b o u t  t h e  2 0 t h  o f  M a y  o r  t h e r e a b o u t s .
Q .  Y o u  t o o k  t h e  n o t e  a n d  g a v e  M r .  D o r m a n  t h a t  r e c e ip t  

f o r  i t ,  d i d n ’ t  y o u ?  ( S h o w i n g  w i t n e s s  p a p e r .)
A .  Y $ s ,  s i r .

1 0  ( R e c e i p t  r e a d  i n  e v i d e n c e  a n d  m a r k e d  D e f e n d a n t ’ s
E x h i b i t  A . )

Q .  Y o u  h a v e  t a k e n  p a p e r  f r o m  t h e  c o m p a n y  b e f o r e  h a v e  
y o u  n o t  ?

A .  N e v e r  t o o k  a n y  f r o m  t h e  c o m p a n y  ; n o ,  s i r .
Q .  D i d n ’ t  y o u  i n  F e b r u a r y ,  1 8 7 4 ,  t a k e  a  c h e c k  o f  t h a t  

c o m p a n y  ?
A .  T o o k  i t  f r o m  M r .  D o r m a n .

Q .  D i d n  t  y o u  t a k e  a  c h e c k  f r o m  t h e  c o m p a n y  i n  F e b r u a r y  
2 0  f o r  $ 5 0 0  ?

A .  1  b e l i e v e  I  n e v e r  t o o k  a n y  c h e c k  f r o m  t h e  c o m p a n y .  
Q .  I s  t h a t  r e c e i p t  i n  y o u r  w r i t i n g  ? ( S h o w i n g  p a p e r .)

A .  Y e s ,  s i r ,  t h a t  r e c e i p t  i s  i n  m y  w r i t i n g .
Q .  D o e s  t h a t  s t a t e  t h e  f a c t  ?

A .  Y e s ,  s i r ,  t h a t  w a s  t h e i r  c h e c k  b u t  I  t o o k  i t  f r o m  M r .  

D o r m a n .

( R e c e i p t  r e a d  i n  e v i d e n c e  a n d  m a r k e d  D e f e n d a n t ’ s 
E x h i b i t  B . )

Q .  N o w  t h i s  n o t e  f o r  $ 9 5 0  ; t h a t  w a s  p a i d  ?
3 0  A -  Y e s ,  s i r  ;  M r .  D o r m a n  p a i d  i t .

Q .  H o w  w a s  i t  p a i d  ?

A .  H e  b r o u g h t  m o  c h e c k s  o f  t h e  c o m p a n y  f o r  i t .
Q .  B r o u g h t  y o u  c h e c k s  o f  t h e  c o m p a n y  f o r  i t  ?

. A .  Y e s ,  s i r  ;  t h a t  i s  m y  r e c o l l e c t i o n  o f  i t .
Q .  O n  t h e  2 9 t h  o f  M a y ,  d i d  y o u  r e n d e r  M r .  D o r m a n  t h i s  

a c c o u n t ?  ( S h o w i n g  p a p e r .)
A .  I  b e l i e v e  I  d i d .
Q .  T h a t  i s  y o u r  h a n d w r i t i n g ,  i s n ’ t  i t  ?



15

A. Yes, sir.
Q. What mean those lead pencil marks down below 

there ?
A. There were certain changes there that was made, I 

believe, at the time of our settlement; I  forget exactly 
what they were or how they were. Some things that 
probably he objected to ; it is in his writing; I don’t re-
member exactly how they were.

Q. And you between arranged upon the amount that was 
then due ? 10

A. Yes, sir, we settled up satisfactorily then; as regards 
the amount that is ; I believe there was no dispute. I 
don’t remember just what the items were.

(Paper read in evidence, and marked Defendant’s 
Exhibit C.)

Q. And at the same time you gave Mr. Dorman that re-
ceipt, did you not, Mr. Wilson ?

A. I presume it was at the same time ; I gave him that 
receipt.

(Receipt read in evidence, and marked Defendant’s 20 
Exhibit D.)

Q. Did you ever do any work on that house after the 31st 
of May?

A. I done some after that.
Q. Is that included in this debt ?
A. No, sir.
Q• You say that Mr. Dorman gave you to understand 

that the note was good. Wbat did Mr. Dorman say to you 
about the note ?

A. He said that it was good ; that his brother was presi- 30 
dent of the company ; he knew all about i t ; the paper was 
pertectly good ; it was A, number one, and would be paid 
•when it was due; they were in a perfectly solvent condi-
tion, and gave me to understand that it was all right; gave 
me every assurance of it and made as strong representa-
tions as a man could in regard to i t ; if he hadn’t repre-
sented it as good, of course I wouldn’t have taken it.

V- Didn’t you ask him to endorse the note ?
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A. I  didn’t ask him to endorse i t ; I  said to him in this 
way, that he should have endorsed that note.

Q. What did he say to you then ?
A. He said he was in the habit of taking their notes 

and took them in that way and he said, “ That note is all 
right, and will be paid. I  am not in the habit of endors-
ing notes” ; didn’t want to make a precedent of it. He 
said “ take it and be perfectly easy in regard to i t ; it is all 
right.” That is the way he talked to me about it.

10 Q. Now, in regard to these small notes for $250 ; who 
first spoke about those notes ?

A. Mr. Dorman, I believe.
Q. Didn’t you ?
A. No, sir.
Q. Didn t you ask him to get you a settlement with the 

company ?
A. I  didn’t ask him to get a settlement at all ; he kept 

talking about seeing the company.
Q. Didn’t you go down to see the company ?

20 A. At his request I went down to see his brother, the 
piesident, his brother was not there, and we went to his 
brother’s residence.

Q. And saw his brother ?
A. Yes, sir.
Q. And then you took the four $250 notes ?
A. ISo , sir, I did n o t ; after that I did ; I took them from 

Mr. Dorman, not from his brother.
Q. After the company failed the second time, vou went 

to see the receiver about these $250 notes.
30 A. Mr. Dorman spoke to me about calling to see Mr. 

Baldwin, the receiver, to see what he had to sa y ; said he 
couldn t get any satisfaction out of him, and he said if I 
was going down to New York to “ go and see him and see 
what he says to you,” and I went.

Q. This $1000 was, you say, paid in the same way as 
the note for $950, that is, received by you in the same way 
as the $950 note ?

A. I  believe they were ; I believe they were both received 
in the same way— that is my recollection of it.

40 Q. (Showing receipt.) That receipt you gave for the 
$950 note ?
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' A. That is the receipt I  gave for the $950 note.

(Receipt read in evidence marked Def’ts Ex. E.)

And being examined in the re-direct, witness said :

Q. At the time of your settlement when he paid you $161 
had either of these notes become due ?

A. No, sir.
Q. Neither of them ?
A. Neither of them. The settlement was about the last 

day of May, and the first one came due the 16th of June,
I think. , '  ' 10

Q. Do you remember the date of this $1,000 note ?
A. I think it was dated April 1st.
Q. What became of. the $1,000 note; what did you do 

with it ?
A. Put it in the bank for collection.
Q. The receipt you gave, I see is dated May 21, 1875. 

How soon was it after that that the company became in-
solvent and failed ?

A. I think a trifle over two weeks ; about the 6th or 7th 
of June I saw i t ; the 7th of June in the Tribune. 20

Q. And the receipt you gave for the note is May 21, 75 ?
A. Yes, sir.

And being re-cross-examined, the witness said :

Q. Did you get that note discounted ?
A. I got the $950 note discounted.
Q. Didn’t get the $1,000 note discounted ?
A. No, sir.

Plaintiff rests.

And being f  yrther examined by the counsel for the plain- 
tiff the witness said :

Q. Are you acquainted with Mr. Dorman’s wife ?
A. I am. '
Q. What is her name ?
A. It is Annie ; I don’t knowT whether it is Annie or An-

nie E.
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Q. You have seen her and talked with her during the 
progress of this building ? 8

A\ Yes’ sir;  she was there frequently about the time it 
was done, and at frequent intervals during the progress of 
the work, and had a good deal to say about it.

Q. Who conveyed this property to Annie E. Dorman 
A. I  take it, I  did.

No cross-examination.

Plaintiff rests.

10 Mr Wallis then moved for a non-suit on the ground that 
the claim lor this debt has been paid, as appears from the 
p aintiffs own testimony ; that an accord and satisfaction 

as been made m the tender and reception of this note, 
e court held that it was a question of intention of 

the parties at the time oi the transaction which must be 
submitted to the jury. Motion for mm-suit denied.

l o  which refusal the defendants by their counsel, excep-
ted and prayed that this, their bill of exceptions, might be 
sealed, and it is sealed aecordinglv

2 0  T> " X T  '1>. VAN SyCKEL,
Jus. Sup. Cl.

Q. Mr. Dorman, you are one of the defendants in this 
action ?

A. Yes, sir.
(¿ State the circumstances under which the $950 note 

that Mr. Wilson has spoken of, was given to him ?
A. I f I  remember correctly, I carried it to him from the 

company.
Q. What was said about it at the time ?

3°  A. He asked me to endorse it, and I  said n o ; I said I 
did not endorse anybody’s note—that I had taken their 
notes foi several years, and they had always been paid, 
which seemed satisfactory as far as I knew.

Q. What else was said between you ?
A. I don’t remember anything in particular.
Q. Now state the circumstances under which the $1000 

note was given ?

L. S.
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A. He wanted money, and I  was home sick ; I  had not 
been in Plainfield I  think for something near a month, when 
he wrote me for money. I  asked him if he could use a 
note ; told him I  could send him one—the same as he had 
kefore—the Metropolitan Collar Company’s ; he said he 
could use it the next week, and I  said very well, and there-
fore I sent it to him ; nothing further was said, and he sent 
me a receipt.

Q. Have you stated everything that was said at the time 
of giving the $950 note ?

A. As near as I can remember— I have stated the facts 
of the case—it might have been stated in a little different 
words. ■ ■■■ ' ^

Q. When diet you next see Mr. Wilson with regard to this 
matter ?

A. I should say between the 20th and 26tli of May.
Q. Well, what took place then?
A. I was visiting at my uncle’s in Plainfield, and I  asked 

him to come in and we would settle our account— he called 
and we settled it.

Q. Was this paper, (Ex. C.) produced there ?
A. It was.
Q. And how about these items, was there any dispute 

then between you, and if so, what was it ?
A. We had some little talk about some extra over charges 

which we settled between us amicably at the time.
Q. And you paid him that amount ?
A. I paid him that amount in greenbacks.
Q. And got his receipt ?
A. There is no consideration about it whatever.
Q. What was said about these notes ?
A. Nothing whatever, to my remembrance—not a word.
Q. Now, when next did you see Mr. Wilson ?
A. Well, I should say I saw him at different times; I 

was out at my house after I was better, nearly every day.
Q. When next did you see him in regard to this note ?
A. I think nothing was ever said about that note 

until he came to my house after the failure for .me to do 
something about these notes, and I says, “ It is nothing 
that concerns me ; if my name is on them that is one tiling,

10

20

30

40
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if it is I  shall be obliged to pay for them ; if it is not, I 
don’t see how there is any relation between the notes and 
me.”

Q. Well, what else took place then ?
A. And the conversation went on some little time in 

that way—he feeling that I  was to make some considera-
tion for the note, and I saw not the slightest reason__

Q. What did you say— state the conversation as near as 
you can recollect it ?

10 A. X said that X would see the company, and give him 
any information that I could in relation to the notes, but I 
had no personal engagements.

Q. When next did you see him in regard to these notes ? 
A. I  couldn t say that; from time to time I  suppose. I 

v as living in Plainfield and might see him once or twice a 
week.

Q. Well, under what circumstances were these little 
notes given by the company ?

A. 1 told him I  would assist him in getting his money 
20 from the company ; every dollar of it if I could ; what-

ever I  could ; anything I  could do for him I  would do with 
pleasure. I  said to him that he could see my.brother and 
talk with him— the president of the company— I would do 
all I could to bring about a meeting ; he came over to see 
him and we wrent there, but he was not in that afternoon, 
and he went to his house with me to see him, and I talked 
to my brother.

Q. .Never mind what you said to your brother—what else 
took place between you and Wilson ?

30 A. Nothing at all, any further than I would assist him all 
I  could in getting the money and these notes— not another 
idea that I  ever have had.

Q. Mr. Wilson says that you said to him that you would 
see the ‘notes paid—

A. I never said anything of the kind.
Q. At any time ?
A. At no time.
Q- Either when you gave the notes or afterwards ?
A . Never at all, under any circumstances.
Q- You say you were sick—how long were you sick ?
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A. Nearly two months, I should say six to seven weeks.
Q. Between what times ?
A. Commencing about March 30th, it ran about a month 

and I came out one day, and came to Plainfield, took cold, 
and went back, and was sick two or three months longer.

0. And during that time was you attending to business 
at all?

A. I was not in the office during the time.
Q. Was you confined to the house during that time ?
A. Yes. 10

And being cross-examined, the witness said :

Q. Mr. Dorman, what connection had you with this 
company ?

A. I sold their goods on a commission.
Q. Did you have an office with them ?
A. Always.
Q. Always had an office with them ?
A. That was my head-quarters.
Q. Ever since they started ?
A. Ever since they started. 20
Q. Were you acquainted with the president and secre-

tary of the company ?
A. Yes, sir ; certainly.
Q. You knew all about their affairs then?
A. I knew something of their affairs.
Q. Was that your practice to pay your debts with the 

notes of this Collar Company ?
A. Whenever it came in the way to do so.
Q. Whenever you could do it ?
A. Certainly. ^0
Q. How long afte,r this note was given did that company 

become insolvent—do you remember ?
A. No, sir ; I could not tell you that sir.

And being examined in the redirect, witness says :

Q• At the time of giving the note to Mr. Wilson—this 
$1000 note—what knowledge had you of the financial con-
dition of the company ?

6
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A. Nothing unfavorable— as favorable as I ever knew it.
Q. Had you taken the notes of the company before that 

time yourself ?
A. Yes, sir ; I  had always used them for seven or eight 

years. I supposed the company was in better condition 
than at any time before.

And being recross-examined, witness said :

Q. The company was in fact insolvent, wasn’t it, although 
you didn’t know it ?

10 Objected to as incompetent.
Objection sustained.

And thereupon the defendants rested their case, and the 
evidence on both sides being closed, the said Judge charged 
the jury as follows, that is to say :

The first question, gentlemen, which you will consider in 
this case, is whether the plaintiff received this note of The 
Metropolitan Collar Company as absolute payment of his 
claim against the defendant in this case of one thou-
sand dollars. If he did receive it as absolute payment,

20 and there was no fraud practiced upon him by the defend-
ant, it extinguished the debt that he owed him—and you 
should find for the defendant, no matter whether the note 
was collectable or not, you must settle this as a question of 
fact under the evidence, whether he did receive it absolutely 
as payment, agreeing to take the risk of it himself. To sup-
port this defence, you have the receipts of the plaintiff, stat-
ing that he had received such a note in payment, and you 
have a bill made out by him upon which he credited these 
notes, but these statements are not conclusive upon that point.

30 The plaintiff testifies to the contrary himself. He says he did 
not agree to take the risk of those notes. He says he knew 
nothing about them, and asked the defendant whether they 
were all right, and told him he did not wish them, and 
‘would not take them unless he was sure of their being paid; 
and the defendant told him he did not endorse the notes,
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as it was against his principles, but to take them, and he 
would see that it was all right. After the one thousand 
dollar note matured, the defendant and the plaintiff came 
together, and the plaintiff told him that this note was not 
paid, and he wished to have it arranged, and he says he 
called upon the defendant to arrange it, and that the de-
fendant did not say to him that he had taken these notes 
absolutely and taken the risks of them. He did not say, 
“ lam not responsible at all for this, and you must look to 
the Collar Company but he did procure four other notes of 10 
$250 each from the Collar Company, and gave them to the 
plaintiff to take up his $1,000 note which had matured. 
That, gentlemen, is a circumstance which you may look at 
in this case, to determine what the intention of the parties 
was at the time the thousand dollar note was passed to the 
plaintiff. You are to say from that and the other circum-
stances in the case, whether the defendant himself under-
stood that he was to be entirely relieved from the payment 
of this one thousand dollars when he passed the thousand 
dollar note originally to the plaintiff. If you find from all 20 
the evidence in the cause, that the plaintiff did not agree 
to accept the thousand dollar note unconditionally as abso-
lute payment of his claim against the defendant, you 
should find a verdict for the plaintiff for the thousand 
dollars with interest. But if you find that the plaintiff did 
agree to accept the one thousand dollar note absolutely, 
then you must enquire further, wiiether at the time the 
defendant passed that thousand dollar note upon him, he 
knew that the company was insolvent. If he did know 30 
that the company was insolvent at the time, and assured 
the plaintiff that the company was good, he is guilty of 
a fraud from which he can deserve no benefit, and you 
should therefore hold him for the orginal debt, and find 
your verdict against him, if you find that he was guilty of 
actual fraud in passing that note upon the plaintiff.

And thereupon the defendants by their counsel, request 
the said judge to charge as follows :
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Me . W a l l is  :

. If your Honor please, I request the court to charge the 
jury that the note of a third party received for the payment 
ot a debt unconditionally is a payment, and subsequent 
transactions between the parties cannot alter the character 
of such acceptance.

Upon which the court charged as follows :
The defendants counsel, gentlemen, asks me to charge 

you, that a note of a third party received for a payment 
10 unconditionally is a payment, and subsequent transactions 

between the parties cannot alter the character of such ac-
ceptance.

I  have already charged you that if the note was received 
unconditionally as a payment, it extinguished the debt. 
The subsequent conversation between the parties was evi-
dence to indicate what the bargain between the parties 
was, and I  have admitted it for that purpose.

I refuse to charge otherwise on that.

Mr . W a l l is  :

20 Will your Honor allow us an exception to your Honor’s 
refusal to charge otherwise ?

M e also submit these requests in writing. To which re-
fusal of the said judge to charge as requested, and other-
wise than aforesaid, the defendants, by their counsel, ex-
cepted, and prayed that this their bill of exceptions, might 
be sealed, and it is sealed accordingly.

B. V a n  Syo k e l ,
*•] Jus. Sup. Ct.

And thereupon the defendants, by their counsel, asked 
30 the said judge also to charge, that the fact of the credit of 

the note upon the account and the balance struck is 
evidence of an accord and satisfaction of the demand. 
To which the said judge replied as follows :

Theie are circumstances, gentlemen, as I have already 
stated to you, from which, with the other evidence in the 
case, you must determine whether it was absolute payment 
or not by note.
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To which refusal of the said judge to charge as requested 
the defendants, by their counsel, excepted, and prayed that 
this their bill of exceptions might be sealed, and it is sealed 
accordingly, subject to what was said by the court.

B. V a n  Sy c k e l ,
[l . s .] Jus. Sup. Ct.

And thereupon the said defendants, by their counsel, 
also asked the said judge to charge that subsequent trans-
actions between the parties cannot effect an agreement 
made between the parties at the time. 10

To which the said judge replied :
As I have already stated, gentlemen, the subsequent 

transactions between the parties may be considered by you 
to determine whether the note was received as an absolute 
payment or not.

To which refusal of the said judge to charge as requested, 
the defendants, by their counsel, excepted, and prayed that 
this their bill of exceptions might be sealed, and it is 
sealed accordingly, subject to what was said by this court.

B. V a n  Sy c k e l , 20
[l . s .] Jus. Sup. Ct.

And thereupon the said defendants, by their counsel, re-
quested the said judge to charge, that receipts given at the 
time are evidence of the intention of the parties not to be 
overcome by uncorroborated testimony of the party making 
them.

To which the said judge replied as follows :
The credit which is to be given to the testimony of the 

plaintiff, is a question for you and not for the court to 
settle.

To which refusal of the said judge to charge as requested, 30 
the defendants, by their counsel, excepted, and prayed that 
this their bill of exceptions might be sealed, and it is sealed 
accordingly.

B. V a n  S y c k e l ,
[l . s. j  Jus. Sup. Ct.

7
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And thereupon the defendants; by their counsel, also 
asks the said judge to charge you, that the defendant said, 
that he did say, that he was not to be responsible for the 
note.

To which the said judge replied :
That, gentlemen, is a question as to what was sworn to 

by the defendant, and you must settle that. I f  there is any 
doubt about it the stenographer may read it from his 
notes.

10 And thereupon the defendants, by their counsel, asked 
the said judge also to charge, that there is no evidence that 
the defendant knew the company to be insolvent.

To which the said judge replied aa follows :
There is no direct evidence, gentlemen, upon this point. 

There are circumstances in the case which you may con-
sider upon that question. The defendant was in the 
employ of the company, his brother was one of the chief 
officers, he was dealing considerably in their goods, and 
says that he was somewhat acquainted with their affairs. 
You are to say whether then is evidence enough to satisfy 
you that he did know when he passed these notes that the 

20 company was insolvent. It is not a question for the court. 
To which refusal of the said judge to charge as requested, 

the defendants, by their counsel, excepted, and prayed that 
this their bill of exceptions might be sealed, and it is sealed 
accordingly, subject to what was said by the court, and 
also subject to what was stated by the court to the jury 
when they were brought into court after they had retired, 
as appears subsequently herein.

B. V a n  S y c k e l ,
fL- S-1 Jus. Sup. Gt.

30 __
M r . W a l l i s  :

I  ask one exception to so much of the charge of your 
Honor, as says that the defendant was in the employ of 
the company.

T h e  Co u r t  :

Very well, if I made a mistake about the fact, I  will re-
call the jury.
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The stenographer will read that portion of the evidence.

(Evidence read, and jury recalled.)

T h e  Co u r t  s a id :

Gentlemen, after you retired, the counsel for defend-
ants called my attention to the fact that I had misstated 
the testimony in one respect; I  stated to you, that the de-
fendant was in the employ of the Metropolitan Collar 
Company. The evidence was, that he was engaged in 
selling their goods, and that he had his office in the office 
of the company. That is the fact.

(The jury then retired.)
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E X H IB IT  A.
$ 1000- ^

Rec d of Mr. E. E. Dorman, a note for one thousand 
dollars on a c of work done on his property on Central 
ave., Plainfield, N. J.

JAMES Y. WILSON. 
Dunellen, N. J., May 21st, 1875.

E X H IB IT  B.

D u n e l l e n , N. J., Feby. 22d, 1875.
Rec’d of Metropolitan Collar Co. a check for five hund-

red dollars, the same to be credited to the account of E. E. 
Dorman, Esq.

$500tV o JAMES Y. WILSON.

E X H IB IT  C.

D u n e l l e n , N. J., May 29th, 1875.

M e . E. E. D o e m a n ,
To J a me s  Y. W i l s o n , Db .

To work, as per contract.............. .......................... $3500 00
Putting in heater................ ................................  275 00
Bird house . . . . ................................................... 13 00
Door in a ttic ........................................................  5 50
Screen door............ .............. ................................ 9 00
* Cleaning...................................... ...................... 12 00

Cb . $3814 00
By cash and notes..................................................... $3650 00

164 00
Deduct cleaning................................................... 12 00

$152 00
è Bobl.................................... . . . ................... . ......  9 00

Paid .............. ............................................................  $161 00
JAMES Y. WILSON.

This line is erased in original.
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E X H IB IT  D.
$161 i°0°o

Received of Mr. E. E. Dorman, one hundred and sixty- 
one dollars in full of all demands for work done and mate-
rials furnished on his house on Central ave., Plainfield,
N. J., to date.

JAMES Y. W ILSON.
Plainfield, May 31st, 1875.

E X H IB IT  E.

D u n e l l e n , N. J., April 23d, 1875.

Reed of Mr. E. E. Dorman a note for nine hundred and 
fifty dollars, dated Feb’y 13th, 1875, payable four months 
from date, the same being paid on a’c of improvements 
now being made on house on Central ave., Plainfield,
N. J.

$950toj>- JAMES Y. W ILSON.
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(Filed, December 30, 1876.)

NEW  JEBSEY COUET OP EE E O E 8 AND APPEALS.

E d w a r d  E. D o r ma n , Builder, 
and

A n n ie  E. D o r ma n , Owner,

20 P lain tiffs in E rror,

versus

Ja me s  Y. W i l s o n ,

Defendant in E rror.

1Q̂ ft€:rWarCl8’ that is to saD on the 27th day of December, 
1876 m the Court of Errors and Appeals in the last resort 
m all cases in New Jersey, comes the said Edward E. Dor- 

20 man and Annie E. Dorman by Hamilton Wallis, their 
attorney, and say that in the record and proceedings, and 
also m the matters contained and recited in the said bill of 
exceptions, and in the verdict and judgment aforesaid, 
there is manifest error in this, to w it: That the declaration 
aforesaid and the matters therein contained, are not suf-
ficient in the law for the said James Y. Wilson to have his 
said action thereof against the said Edward E. Dorman 
and Annie E. Dorman.

There is also manifest error in this, to wit : That at the 
trial of said cause in the Union Circuit Court held in and 

30 for the county of Union, the said judge who tried the case 
admitted in evidence testimony offered by the plaintiff, 
James Y. Wilson, and objected to by the defendants be-
low, which testimony was illegal, and was injurious to the 
said defendants.

There is also manifest error in this, to wit : That after 
the said plaintiff had closed the testimony offered by him 
to maintain and prove the said issue on his part, and had

Assignment o f 
E rrors.
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rested his case on said testimony, the said defendants, by 
their counsel, moved that the plaintiffs be non-suited on 
the ground that the claim for the debt in suit had been 
paid, as appeared from the plaintiff’s own testimony, that 
an accord and satisfaction had been made in the tender 
and reception of a certain note mentioned in the testimony, 
and shown in the said bill of exceptions, but the said judge 
denied the said motion, and refused to order a judgment of 
non-suit, as is mentioned in the said bill of exceptions in 
that behalf, whereas by the law of the land the judge should 10 
have granted the said motion, as will appear by the evidence 
in the said bill of exceptions.

There is also manifest error in this, to w i t : That the tes-
timony having been concluded, and the parties having rested 
their cause, the said defendants, by their counsel, requested 
the said judge to charge the jury before whom the said 
issue was then and there being tried, that the note of a 
third party received for the payment of a debt uncondi-
tionally is the payment,and subsequent transactions between 
the parties, cannot alter the character of such acceptance, 20 
whereupon the said judge declined to charge said request 
as made, but added to and qualified the proposition con-
tained in such request, and charged the jury in that behalf, 
as is shown in and by the said charge, whereas by the law 
of the land, the said judge should have charged the said 
request as made, and without the additions and qualifica-
tions in that behalf contained in said charge.

There is also manifest error in this, to wit : That at the 
time last aforesaid, the said defendants, by their oounsel, 
further requested the said judge to charge the said jury 
that the fact of the credit of the note upon the account and 
the balance struck, is evidence of an accord and satisfac-
tion of the demand; whereupon the said judge declined to 
to charge the said request as made and added to and quali-
fied the proposition contained in said request, and charged 
the jury in that behalf, as is shown in and by the said 
charge, whereas, by the law of the land the said judge 
should have charged the request as made, without the 
additions and qualifications in that behalf contained in said 40 
charge.
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There is also manifest error in this, to w i t : That at the 
time last aforesaid, the said defendants, by their counsel 
requested said judge to charge said jury, that subsequent 
transactions between the parties cannot affect an agree-
ment made between the parties at the time ; whereupon 
the said judge declined to charge as requested, but on the 
contrary, did charge the jury as follows : “ As I have
already stated, gentlemen, the subsequent transactions be-
tween the parties, may be considered by you to determine 

10 whether the note was received as an absolute payment or 
not,” whereas, by the law of the land, the said judge should 
have charged the said request as made, and should not 
have charged as he did.

There is also manifest error in this, to w i t : That at the 
time aforesaid, the defendants, by their counsel, requested 
the said judge to charge, that receipts given at the time are 
evidence of the intention of the parties not to be overcome by 
uncorroborated testimony of the party making them, where-
upon, the said judge declined to charge said request as 

2() made, but added to, and qualified the proposition contained 
in said request, and changed the jury in that behalf, as 
shown in and by the said charge, when, by the law of the 
land, the said judge should have charged the said request 
as made, and without the additions and qualifications in 
that behalf contained in said charge.

Theie is also manifest error in this, to wit : That at the 
time aforesaid, the defendants, by their counsel, requested 
the said judge to charge, that there is no evidence that the 

30 defendant knew the company to be insolvent; whereupon, 
the said judge declined to charge said request as made, but 
added to, and qualified the proposition contained in said 
request, and charged the jury in that behalf, as is shown in 
and by the said charge, whereas, by the law of the land, 
the said judge should have charged the said request as 
made, and without the additions and qualifications in that 
behalf contained in said charge.

There is also manifest error in this, to w i t : That by the 
record aforesaid, it appears that the verdict of the jury be-
fore whom the said cause was tried, was in favor of the 

4Q said James Y. Wilson and against the said Annie E.
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Dorman and Edward E. Dorman, whereas, by the law of 
the land, the said verdict ought to have been for the said 
Annie E. Dorman and Edward E. Dorman, and against the 
said James Y. Wilson, and that said verdict is contrary to 
the weight of evidence.

There is also manifest error in this, to wit : That by the 
record aforesaid, it appears that judgment in the plea afore-
said was given for the said James Y. Wilson and against 
the said Annie E. Dorman, when, by the law of the land, 
judgment in the said plea ought to have been for the said jp 
Annie E. Dorman and against the said James Y. Wilson.

There is also manifest error in this, to wit : That by the 
record aforesaid, it appears that judgment in the plea afore-
said, was given for thè said James Y. Wilson and against 
the said Annie E. Dorman and Edward E. Dorman 
whereas, by the law of the land, judgment in the said 
plea ought to have been given for the said Annie E. Dor-
man and Edward E. Dorman against the said James Y. 
Wilson.

Therefore the said Edward E. Dorman and Annie E. 20 
Dorman, pray that the judgment aforesaid by reason of 
the aforesaid errors, and of the errors appearing in the rec-
ord and proceedings aforesaid, may be reversed, annulled 
and for nothing holden, and that the said Edwarad E. 
Dorman and Annie E. Dorman may be restored in all 
things they have lost on the occasion of the said judgment.

HAM ILTON W ALLIS,
Attorney of Plaintiffs in Error.
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N. J. COURT OF ERRORS AND APPEALS.

J a me s  Y. W i l s o n ,

D e f t  in Error.

ads.

E d w a r d  E. D o r ma n  & A n n ie  E. 
D o r ma n ,

PVtffs in Error.

In Error.

And thereupon the defendant in error, by Gaston & Ber-
gen, his attorneys, comes, into the said court, and says that 
there is no error either in the record and proceedings afore-
said, or in giving the judgment aforesaid.

And he prays that the said Court of Errors and Appeals 
may proceed to examine as well the record and proceedings 
aforesaid, as the matter above assigned for error, and that 
the judgment aforesaid; in form aforesaid given, maybe in 
all things affirmed, &c.

GASTON & BERGEN,
Att'ysfor and o f Counsel with

D efts  in Error.
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