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Louis B. Englander, Bsg., Attorney for Respondent-Licensee,
B : Franklin Stores Co.

BY THE COMMISSIONEE:

This is an appeal from the decision of the Newark Board
of Alcoholic Beverage Control granting respcndent's -application for
the transfer of a plenary retaill distribution license of the Frank-
1lin Stores Co. from 852 Broad Street to 353 Park Avenue in Newark.

_ - The appellant, onec of the objectors before the respondent
Board, is a resicent of the City of Newark, living within 200 feet
of the respondcnt-licenseet's new location. Although the petition
of appeal alleges various grounuds for setting aside the transfer in
question, those actually urged at the hearing may be summarized as
follows: (1) that the locale in gquestion is residential in charac-
ter and, therefore,, the location of a "package" store there is
impropers; (2) that there are, without this store, sufficient liquor
places in the general vicinity to serve tinls particular neighbor-
hood; and (3) that the licensee, in applying for the transfer, )
failed to give the notice rcquired by an ordinance of the City of
Newark. '

As to (1) anc (2): The general vicinity to which the
licensee has beon permitted, by the respondent, to transfer his -
"package" store appears, by and large, to be substanticlly residen—
tial in character. However, the particular block where licensee's
store is presently located 1s entirely business or commercial 1in
character. There are a series of mercantile places on the licen-
sce'!s side of the street and a large factory building and railroad
freight yard on the other side. )

-~ Although there are apparently no liquor licenses within a
radius of at least two blocks from respondent-licensee's, the appel-
lant insists there are many taverns anc "package" stores to be found
by taking in a large adjoining area "five blocks south and ten or
eleven blocks west." ’

It is well settled that, where an applicant seeks to lo-

cate a retail liquor place in any particular viecinity, the question
whether the character of that vicinity and already existing liquor
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places should debar the application is committed, in the first in-
stance, to the sound and bona fide discretion of the local issuing
authorlty See, for example, Neuschwender v. Fort Lee, Bulletin 475,
Iten 4; Siebel v. Randolph, Bulletin 477, Item 1; Golden Inn Bar
Inc. v, Newark, Bulletin 481, Item 2; o@rvice LiquOro Inc. V.
Hackensack, BuLletln 482, Itbm 8; sun Valley Tavern v, Bogota,
Bulletin 487, Item 2; Nortncﬂu Tavern Inc., v. Northvale et al.,
Bulletin dQé, Item 5.

Hence, on appeal in such cases, my function is not to sub-
stitute my opinion for the local issuing authcrlty, but to determine
whether theirs was necessarily unreasonable or in any wise an abuse

- of discretion. See Northend Tavern Inc. V. Northyale et al;,.supra.

Were the "pQCK ge store 1in qunotlon located in ah area .
entirely residentiazl in Chdrd”ubr (Parker v. Newark et al., Bulle=
tin 425, Item 12) instead of being on a solid business or commercial
block, or were there such a concentration of liquor places in the
v101n1by that the addition of this "package" store aggravated an
already acute social problenm (Arrington et al V.. Qrange et al.,
Bulletin 240, Item 7), I might well revers However, no such facts
appear in thls case. On the contrary,. ll that appears is that’
reasonable men might aiffer as to whether a " ackage" store should
be located in this vicinity.

Appellantts objection to the transfer appédré to be buseQ;
in part, upon his fear that the "package" store in questlon may be
the forerunnor of a tavern. :

Wlth respect to thlb, it is to be noted that the establlsh~
ment of a "package" store in no way prejudices the position of the
appellant or of anyone else to heroaftur object to the locatlon of
a tavern in the same neighborhood.

As to (8): The Alcoholic Dchrcéb Law. prav1ue° that upon
proper ‘application and after newspape“ publication in sccoruaﬂce with
R. S. 33:1-25, 2 municipal 1ssu1ng uuthorlty may grant an applica-
tion for ftra nsfer from premises to premises. R. S. 33:1-26. ‘

- An orcinance of the City of Newark \No. 8811~F) prov1 i€es
that every applicant for transfer from premises to premises must,
in addition to the newspaper agvertlslqa required by statute,
(a) serve pprsonal notice upon persons living within 200 feet of the
premises to which a license is sought to be transfbrre“, and (b) post
an appropriate notice on or about these premises visible from the
street, which is to remain posted for a period beginning five days
o“fore the second ﬁuollcatlon of the statutory notice and continuing
until the application has been disposed of by the local Board.

In the present case the respondent-licensee appears to have
complied in full with the statutory requirements.

With respect to the ordinance, the evidence discloses that
the requisite notice was served on property owners and posted on the
licensed premises. The posted notice appears to have been affixed
to the inside of the window of the proposed licensed preuises by
stickers and, on one or umore occasions, the top portion appears to
have become unfastened so that it fell over and remained in an un-
readable position until discovered by the caretaker, whereupon it
was refastened. The latter states that she kept refastening the sign
to the window on each occasion that she discovered 1t had fallen.
There 1s nothing in the case to indicate that the posted 51gn was
deliberately or intentionally peruwitted to fall or to reuwain in an
unreadable conditlon.
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Appellant contenis tnau, since the si gn was . 'Ouu1lij not
readable from the street throughout the required period, thereé wa
a failure to comply with the ordinance and hence a fatal defect 1a
the application for transfer. I cannot agree with this conténtion.
Where an Lppllcant for transfer Lully compllbs with the detutOiy
notice, fully satisfles the provisions in the ordinance for spec
fic notice upon the property owners within 200 feet and, in apparent
good faith, posts the requisite sign, there is a substantial compli-
ance with the ordinance even though the posted nOticv may, on .one or
more occasions, have required the attention of the caretaker in’
pasting it back in position on the window. The courta of ‘this
country have, on numerous occasions, sustained postings wpon a find-
ing of "substantizl compliance." It is not t o be presumed that the
framers of the ordinance contemplated & constructlon thereof which
would result in the assumption by . L,e pplLC mt of PeSpon31b111ty
for elements beyond his- contr 1 and permit third .parties to defeat
the application by a deliberate removal of the noulce or othcrw1se.

Iﬁ view of the personal notice and in the. absence of any
of Drb3um1pe’tu the public or to the objector, the finding
spondent boar shoulf»mo* be alstnfbeu :

of t1€ '

<

dete rnlze, in tLLQ casv, thtner

It is thus unnecessary t
A in requiring notice additional to

by the Depqrtmbnt of 4Alcoholie Beverage Control on November 30,

1940, such approval was ex parte and subject to the express condl—

Tlon that the" question: of rnahanualﬁnegg or Vqliulty of the ordinance
might be raised on appeal. . : .

I note that, curing the pendency of these nroceedings, the

‘llcen;e in question was trdnsfpxruﬂ to Arruw Liguor Lo."”nMT trans—
;fgr in no way affpctc thu present decis 1on°

Finding no reason.for rever l,vthe action of the Newark

_Accorqlngly, it 15, on this 20th day of March, 1942,

ORDFR D, that the present appeal be and the same 1s hereby

p_v
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2. APPPLLATm DECTSIONS - COSTA v. VERONA

NICHOLAS V. COSTA S »za)

| - Appellant o S
=  CONCLUSIONS.

vs= ' AND ORDER

BOROUGH CONCTL OF THE
BOROUGH OF VERONA,

~— N N e

Responuent

Joseph Slllen, Esq., Attorney for the Appellant.
William J. Camarata, Esq., Attornav for. the BeSponuent
Julius Y Krlll Eso., Attorney for ObJector.

"BY THE COMMISSIONEF

- This appedl is from regnoneentis refuual to grent to 3ppel-
,lant a person-to-person and place-to-place transfer OL a plenary
retail distribution llcepse - :
: The Gpeat-Ablantlc & Pacific Tea Co.‘hcld the llcenqe in
question for premises 666 Blocmfield Avenue. " Appellant now desires
to locate a distance of 234 feet therefrom at 638 Bloomfield Avenue.

‘ The testimony discloses that Bloomfield Avenue is the main
business thoroughfare in the community and that both premises are lo-
cated in the same generul nevghborhoow.' ‘ .

: It is appar>nt from an examination of the record that the
major motivation for the denial is respondent's desire to reduce the
number of licensed establishments now existing in the: v101nlty in
question. This is a perfectly proper objective. I regard as. wholly
salutary a local policy to alleviate an area reasonably considered by
the issuing authority to contain an overabundance of licensed places.

Thus, were appellant located in a different section of the
municipality and seeking to transfer into the viecinity in ‘question,
or if, being within the area (as is the case), he were seeking to
transfer to a site that would aggravate to any appreciable degree the
existing concentration of licenses in that area, respondent would be
Justified in denying the transfer and, on appeal, I would sustain
such denial, Nelther of such situations, however, 1s present in
this case. On the contrary, the facts herein indicate that the ap-
plicable ruling is that where no attack is made on the perscnal fit-
ness of the applicant or the suitability of the premises, a refusal
to transfer, whether from person to person or from place to place,
cannot, in the absence of good independent cause, be sustained.

Cf. Van gchoick v. Howell, Bulletin 120, Item 6; Re ilorten, .
Bulletin 126, Item 14; Kirschhoff v. Millville et al., Bulletin 254,
Item 8; DiMattia v. Bellmawr, Bulletin 294, Item 4; Bartole v.
Harrison, Bulletin &04, Item 2; Randall v. Camden et al,, Bulletin
420, Item 7. The principle is fully considered in the opinion in
Kirschhoff v. Millville et al., supra, where it was stated:

"Indubitably, reduction of the number of licenses in a
municipality, when too many are deemed to be out-~
standing therein, is a praiseworthy end. But this
objective may not be achieved in complete disregard of
individual interests. Conway v. Haddon, Bulletin 251,




BULLETIN 501 : PAGE

.. Item S, -Licensees invest time, effort and money:.in
Ctheir licensed businesses. The statute provides for
ca method whereby, through transfer of license within
the, sound-discwe etion of the lssuing authority, they

- may sell. their bu°lQCSSL and may . remove them to new
gites. In fairnoss, they should not be denied this
privilege and be forced to the alternative of remain-

. ing dn-their liquor business willy-nilly and at the
“same - location: or else: surrendering their ‘investuent,’
merely because the municipal authoritied erred in

. previously’ granting: too many licenses ‘and rnow wi81
“to. correct: that m1st1kc by obbTruyln* tr nsfcr
cability..eee oo -

*ﬁ“ReSpondeht Board: asks the cuestion: VIf existing
licenses. mey -be freely: spld and trh;nfclrﬂ~ how will -
the number ever ba ruduchO* ‘ ' Lo

- "HerL is one answer Whth I uqvp.r(pO'teuly urgou upon“ SR
. municipalities, viz.: .Reduction.of outstanding licenses
may:be,effectéd with fairness by eliminating, through -
revocation or’ through refusal to Tenew, those whose
owners have 115conou0ned themselves. e Renton,
C.Bulletin 11552 Item. 8; 2 BUlltLlﬂ 116, Itcm 75
~ .. .Re_ Haney,- Dull‘tln ll9 i RV Hincheliffe, Bullb—‘f
ro o tin 17T, Itpm 7 BleL[J BulLoan L7e, Ttem 10.
... . Case u¢f r case has beon declded wheres renewals have
. beén denieu anc upheiu on appeal because of previous
. misconduct of the licensee.. Wnite v. Bordentown, '
- Bulletin 130, Item 4; Wellens v. Passalc, bullgulni”
L1384, Ltem 45 "Schelf v, Wechawken, Bulletin: 138,
Ttem. 10; Givare v. Trenton, bulletin 140, ITtem 2;
Grcenberg v. Caldwell, Bulletin 141, Item 7; Brown
- v. Newark, Bulletin 146, Item 9; Hagenbucher v,
- Somers Point, Bulletin 192, Item 6; Replci v.
Hamilton, Bulletin 201, Item 8; Hagéerty v, Cranbary, -
Bulletin 202, -Item 2; Klotz v. Trenton, Bulletin 202,
. Item 7; Callshan v, Keanshurg, Sulletin 20&, Itcm 6.
Cf ZLCﬂeraA V. Newark, Bulletin 287, Item 7

"Or 1f publl 1ntercst denmands-such drastic end dif-
Ilcult action, munlclpa*lt*ea nmay- adopt & nuuericeal
‘quota which will require; at renewal time, the
selection of only the most desirable of roqele apé’
pllcantg. See HL ﬂlqcnullf?e» SUpPra. -

E“These suggesteu methods reduce the onantltv of li-
. + ¢enses on a basig of guality. HReasonable and fair -
... discrimination is. subs titut@d-fur.chu~arhltrary_andw
w0 ounfair method of denying all licensees, whether their
conduct has been good or bad, the privilege to trans-
fer their licenses and thus ultimately %tdrv@, exhaust
cor otherwise compel soume of thewr to surlgnwer or- be
-unable to renew thelr licenses. :

e
as

AL M ML B
) ”n "~ [AY

"The Board argues that the authority ta gra nt a person-

. to-person transfer of ahn outstanding nunicipal license

~is .a matter confided to the discretion of the lssuing
oy

“lauthority. It is. R, S. 3%:1-28 (Control Aet, Sec.
- R8)... But it is also true that this discretion may not..
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be exercised arbitrarily. A transfer, whether from
person to person or from place to pla ace, may be denied
if there are wvalid and reasSonable: grounds to Justlfy
- such refusal. . See Blumenthal v. Wall, Bulletin 169,
Item G; Parker V.. Belleville, bulletln 179, Tte Sl lo,
also see Cralg V. Orange, aupra.; No sucn grounu h re
‘ app@nrs . RS :

: The preml es from‘Whlch the transf@r is sougnt arb located
between Rockland Terrace-and Grove Avenué. The proposec site 1is
situated on. the next block to the east, -between Grove Avenue and
Gould Street. On. the latter block, tqcre already exists the 1li-
censed letrlbutlon pluce of Barnett Freedman, -which is 137 feet
from the old premises and 97 feet from the- proposeu premlscs.

From these facts regponubnt argues that it was within its
reasonable diseretiontto refuse appelldant's application since, to
grant it, would result in pla01ng two ulstrlbutlon licenses on one
block,‘whereas heretofore there ‘was only one ‘on each of two blocks,
as well as also bringing them forty feet closer together. I am not
impressed by this argument., The difference in proximity is so
slight as to make it readily apparent that, stanairig’ alone, it
would not be ShfflCant ta sustuln rusponuont" actlon.

Does tnc-cdultlonql fact tnﬂt two Llstrlbutlon licenses
would bLe comprised within one. block .rather-than on two au301a1ng'
blocks lend any greater. weilght to the reasonableness of respondent!s
positiong I think not. I can see ho magic in a geographical distri-
bution of licenses based merely upon.a dividing street line. If re-
sponcentls argument were carried to-its logical conclusion, it would .
result in permitting two licenses- to be located on opposite corners
separated only by the width of a 50 foot ulghw;y and yet would pro-
hibit two licenses on thc sadm,uluok altﬂougn OO or "400- feeu aﬁart

Albhough not set. iorth in tn& LQSuer tu tnc octltlun of
appeal, respondent's attorney stated that he ng "advised" that
another reason for the denial is that the former licensee conducted
a super-market in COMJUbelOH with its license whereas. the. appellant
1nteﬂoac to operate exclusively as a liquor store.  The testimon
however, shows that this reason was neither ¢iscussed nor con81uered
by respondent!s uembers when voting on appellantfs application. . The
nearest approach to any evidence on this issue was given by two
Councilmen who testified that the A & P store -closed at 6:00 P, M,f
on weekdays and all day on Sundays. -While such earlier closing
hours might well be beneficial to . coumpetitive licensees who staj
open later and also sell on Sundays, it cannot be used as a test in
determining whether to issue a particulur license. A limitation of
licenses is valid, if at all, because it promotes 9ubliu welfars and
not because it protects the orlvato business of existing licensesed.
Licata v. Camden, Bulletin 542 Item 1; Bambo v. Belleville et al.,
Bulletin &bs, Ituu %3 Delia v, pr Prov1gﬂnce et 1.i Bullctﬂn 408,
Item 3.

. Uncer the,circumstances, I am constralnea tu‘ﬂOlu ‘that re-
spondent!s refusal to grant appellant's application was unreaoaadulc
and that such action must, therefore, be reversed.

Accordingly, it is, on this 20th day of Mafch, 1942,

. ORDERED, that the action of respondent in refu51ng trmﬂSfOf
of the plenary rctall ¢istribution license held by ‘The Great Atlantic &
Pacific Tea Co. for premises 666 Bloomfield Avenue to pJellant for
preiises 658 BlOumlelL Avenue, Verona, be and the same is hereby re-—
versed, -and respondent is directed to lssue forthwith the transfer for
which a lelcatlun was made by appellant.

ALFRED E. DRISCOLL,
Conuiissioner,
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AUTOMATTC SUSPENSION - R. S. 33:1-31.1 — SALE OF ALCOHOLIC

- BEVERAGES TO A MINOR - FIRST OFFENSE - LICENSEE PAID FINE OF |
' $100.00 - LICENSED PREMISES CLOSED FOR 11 DAYS — PETITION TO LIFT
GRANTED.

In the MatteradffﬁgPetitionyby

)
SALVATORE DiBUONO, )
. 19-21-23 Lemon bt.,;_ ' .
)
)

Brldgeton, N. J.’ CONCLUSIONS. .

‘ C AND ORDER
to L’lt the Automatlc Suspension
of Plenary letail Consumption
License C-11 issued by the City
Council of: thr Clty of Brldgeto )

George H. Stanger, &sq., AtbOfnny for Petitioner. ,’,' AU
BY THE COMUISSIONER: |

On January 2, 1942 ths licensee pl,udu guilty to an indict-
ment ?or s¢lling alcoholic bCVSngGS to o minor, in violation of

. R, 8, 33:1-77, und on January 16th he was sentenced to pay a fine of
- $1.00. OO On Jurch 18, 1942 investigators of this Department visited

the licensed premises and plcked up the license which was suspended
automatically by virtue of the provisions of K. 5. 85:1-31l.1.

tion herein

Licensee, through hls attornuy, has filed a pet
e license re-

praying that the asutomatic suspension bhe Lifted and th
storced. ‘

1
1

The records o? this Departument disclose that the violation
consisted in the sale of three glassies of beer to a seventeen year

-0ld colored boy who delivered them to three of his companions, two

of whom were seventeen years cof age and the third elghteen years of
agc In diqciplinary proceedings conducted by the Bridgeton Cilty
Council prior to the indictment, the licensee was found guilty and

‘had his license suspended for tnrec days with sentence suspended.

At the time, Council President Howard S. Collett stated that the
sentence was lenient because the Council had not had the opportunity
to see the minors and thus determine whether the licenses had made
reasonable mistake; that this was the licenseets first offense of
any kind; and that any fut ure Vlolutl)u during  the term of the,presl

ent lleﬂbO would cause the suspcended sentence to become effective

Cand wnulc probably result 1n fallure ‘to renew the license.

e

Depdrtmcnt'rccordg indicate thot this 1s, in fact, the li-

censee’s first violation of record. . The reports of our investiga-—

tors do.not indicate that the violation was in any way aggravated or

sthat the minors involved were so youthful in appearance that they

~.could not reasonsbly be mistaken for adults. - o

By virtue of the otatutory automatic suspension, the li-

~cense has already been suspended since Harclh: 12th — a perioud of

eleven days. Uncder the circumstances, that suspension appears to be
adequate punishment for the violation in view of the additional

:facts that the licensec has paid o fine of $100.00 and has been.con-
~victed in criminal court of a violation of the Alcoholic Beverage
~Law —a conviction which will make him ineligible for future license

after the expirapion of the current license. ‘See P.L.. 1941, c. 97,
a:ending R, 8. 35:1-25; and he New Legislation, Bulletin 460, Ttom
10, cunstruing that amendment.
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Accordingly, it is, on this 25rd day of Valch 194

ORDERED, that the statutory u*omatvc suyppn51on of thm 1i<
cense be lifted effective immediately.

ALFRED E. DRISCOLL,
Commissioner.

»

4.  DISQUALIFICATION - APPLICATION TO LIFT - GOOD CONDUCT

F R FIVE
YEARS AND NOT CONTRARY TO PUBLIC NILRF&T-» APPLICATION GRANTED.
In the Matter of an Appllcatwon )
to Remove Di souallflcut on be- S o
cause of a bOﬂVlCthﬂ, pursuant ) .- CONCLUSIONS
to K, S, 8&:1-31.2, ) . 'AND»ORDER 
Casze No. 190.
— e e e = - __.,_w.._._..)
- BY ‘THE COMilsSIQNER
In l9o6 oetluloncr, when twentf ~Lhiree yearq of age, was
convicted in this State for larceny and receiving stolen gooL viz.,

a guuitlty of electric light uulos) and was placed on prob tlon for
a period of three years. '

In 1939 this Department, when the question came before it,
ruled that petitioner's crime involved mora 1 turpitude and that
pvtithﬂer was therefore disqualified under the Alcoholic Beverage
Law (K. 8. 33:1- -25, 26) from holding a liguor license or.working for
a liquor licensee in this State. Re Case No. 297, Bulletin 354,

“Item 7. '

Five years having elapsad since the conviection, petitioner
is now applying, under ' 5:1-81.2, for a removal of the dis-
" gqualification. :

Petitioner is now twenty-eight years of age and has hacd his
home in Wewark for the last twenty-five years. At the time of his
arrest ne was working for the "General BElectricl uaLoﬁulng freight
cars at. their siding. While the criminal case was ponding, he
worked as a delivery man for a retail produce market. Snortly after

~being released on prob tion, he obtained a job as a bartender in the
city. Thereafter, in 1949, when declarcd ineligible, he discontin-
ued that work and obtained employment, first on a railroad construc-—
tion job and later as delivery man or another vegetable market,
until the summer of 1940. He then remarried (his first wife having
"died) and took up residence w1th his "in-laws" (the rcspect¢v5 owners
-of the two taverns where he had worked as bartender). Since that
marriage petitioner has appe rently been dependent upon these "in-lawsh
for support, except for a few months in 1941 when he went to Hassa-
chusetts and helped out in his unclel's grocery store.

Petitioner swears that, until ruled ineligible, he had be-
lieved he was permitted to work as o bartender and had, in fact,
consulted his probation officer before accepting that work. The
Probation Department confirms that they were fully aware of this em-
ployment and states that, at the time, they too had believed peti-
tioner to be ﬂllglble ID view of such fuctsj I am satisfied that

etiticner, when Wurklng as ‘bartender, <¢id so in honest ignorance of
his lSQdaliflC vtion. T :
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because of the conviction described herein be and
lifted in accordance with thé provisions of R. 5. &4

Proceedings against

i

The Probation Department further advises that petitioner ‘co-

operated with the poLLce in retrieving almost one- tnlrd of the
.property which he had stolen; that hla reécord during-the probationary
pfrlod was goog, and frat he was discharged in. 19¢ 29 with “1mprovement'
in' conduct.

Five character witnesses, consisting of. a msmbgf«df the Bar

of- this State, an automobile salesmail, a bulléing contractor; a
cabinet maker, and an acquaintance in the furniture: business, Who -
have known petitioner respectively for twenty yea rs, six years, -
twenty-three years, nineteen years and ten years,..all testifly tn;t
Dutltloner has lbd an’ hone t anc. laW~dDLh11§ llfp since. lguO.

The Newurf POLLCV Lesaltm Lﬁ states tha t, ace or lng“to their

re corubﬁ the 19236 conviction is the only instance of . pctltlonb;ls‘ar~

o

rest. Statu ana: IbueW”l fLqurprlrt returng show the semes'

iowcve~, 1p'1909 petitioner, Vhllp Still tencing bar, becanme

lnvolvbu in a PLght at - thp tavern. e claiums that the fracas re-
sulted when he tried td evict an undesirable patron., Investigation
at the tiwme by both thne police aud this prartltnt apparently ab-
solved bla of Y. blamu in the I _atter.. o : ‘

A

In tﬁu ll nt of the fore gJ¢nb evidenc e, petitioner has seem-

1ngly llveu down the m¢~stco which resulted in nis conviction in
1936 .

I pancluub Lﬂut he has been law-abiding since that time and

that hlS assoclation with the alcoholic beverage business will not ‘be
contrary to the'puhllg 1ntcrest.‘ : o -

Ac uralnﬂly, it 1s, on this 24th day of March, 1942,

ORDERED, that the petitioner's btatutory o

ALFRED B. DRISCOLL,
Cumm¢551ou01. '

DIbFIPLINI Y P“”C“H IGS — FRONT - FALSE SLAT”TLHT IN LICENSE

APPLICATION C)NCEALIMG THE INTEREST OF ANOTHER - AIDING AND

ABETTING NON-LICENSEE TU EXERCISE THE PIGITS AND PRIVILLGﬁS OW THE

LICENSE - SITUATION CORRECTED -~ 10 DAYSY SUSPENSION. o
In the Matter of Disciplinary ) ]

PATEICK DeSIMONE,

T/a Jack's Bar & Grill, CONCLUSIONS

R

A
465 Main Avenue, ‘NL Ok DEh
Wallington, N. J., )
Holder of Plenary Retail Consuap-
tion License C-38, issued by the )
ilayor and Council of the Borough .
of Wallington. )
Antho Wy P. Bianco; Esq.,’ Attorhev for Dcihuuant—Llpcnsbp.
Richard E. Silberman, Esq., Attorney for Department of Alcoholic

Beverage Control.’

BY THE COIEISSIONFR'

Llconsoe plpdutu non vult o ohdrgps Jllb?luo \1) that he

violatea R. S, .33:1-25. by Talsely cenying in his application for 1i-
cense for tQQ current fiscal year that any other individual was



PAGE 10 BULLETIN 501

interested in the license applied for or the business to be conducted
thercunder, and (2) that he violated K. 5. 33:1-52 in that, from July
1, 1941 until November &, 1941, he knowingly aided and abetted Jack
Barcelone, a non-licensee, to exercise the rights and privileges of
his license. ‘ : |

On January 24, 1941 the license for the premises in question
was transferred from one Van Dine to the defendant herein. It is
admitteu that between January 24, 1941 and November &, 1941 the 1i-
censed business was, in fact, owned by Jack Barcelone, who is a
brother-in-law of defendant. At the hearing herein, defendant tes-
tified that the license was transferred to him instead of to his
brother-in-law, because the latter'!s credit "wasn't any good." He
further testifled, under oath, that Barcelone has had no connection
with the licensed business since November 3, 1941, at which time de-
fendant took full control of the licensed business and assumed all
its debts. It appears that since November &, 1941, defendant has re-
duced the outstanding debts to the extent of about forty per cent.
I conclude from the evidence that the unlawful situation has been
corrected. ' ' L : '

Under the circumstances, the license will be suspended for
ten days. He Pousenc, Bulletin 492, Item 3, and cases therein cited.

Accdfdingly, it is, on this £6th day of March, 1942,

ORDERED, that Plenary Retail Consumption License C-38, here-
tofore issued to Patrick DeSimone, t/a Jack'!s Bar and Grill, by the
Mayor and Council of the Borough of Wallington, for premises 365 Main
Avenue, Wallington, be and the same is hereby suspended for a period
of ten (10) days, commencing lMarch 31, 1942, at 3:00 A.M. and ter-
minating April 10, 1942, at 3:00 A. i,

ALFRED E. DRISCOLL,
Commissioner. .

6. DISCIPLINARY PROCEEDINGS - SALE BY A CLUB LICENSEE DURING
PROEIBITED HOURS IN VIOLATION OF. LOCAL ORDINANCE - THIRD SIMILAR
VIOLATION - SLOT MACHINES - SECOND SIMILAR VIOLATION - LICENSE

REVOKED. _
CLUB LICENSEES — HEREIN OF THi SERICUSNESS OF SALES AFTER HOURS.
In the Matter of Disciplinary ) '

Proceedings against

TENTH WARD ORGANIZATION
REPUBLICAN CLUB,
23 Pearl Street,

)

) CONCLUSIONS
Camden, N. J., )

)

)

AND ORDER

Holder of Club License CB-20,

issued by the Wunicipal Board of

Alcoheolic Beverage Control of the

City of Camden.

Charles &, Kulp, Esq., Attorney for Licensee.

Richard E. Silberman, Esq., Attorney for Department of Alcoholic
Beverage Control.

BY THE COMMISSIONER:

The licensee has pleaded gullty to charges alleging that
(1) on November 23, 1941 it permitted four slot machines on its li-
censed premises in violation of Rule 7 and Rule 8 of State Regulations
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No. 20, and (2) on.Sunday, Novemwber. .23, 1941, at about 5:05.4. M.,
it sold alcoholic beverages on its llcensed plemlses in vieolation - of
a local ordinance which prohibits the sale of alconollc bever\gns-
between 2:00- AWM. on Sunday and 7'OO'AﬁMW on tne follow1ng day.

On uunudy, ‘November £3, 1941, at about 5 05 A.m., pOllbe offi-
cars. of the Clty of - Camden- entered: defendant!'s premises and found
uwentj~four men and five women drinking alcoholic beverages, they also
saw several men anu women playlng tne slot machines.. : :

The prev1oug rdCOfu of thls 11 nsee requlres atteﬁtlon. It
1s most. unuatlgf ctory Lo L

: InAchemuer oi 1906 tqo policb found slot machines on the
llcemseu premises in vlalatlou of " the TéguldtLOHS and . tHCreaftbr
following a hearing,  the license was suSanumO for a. perlou of
tnirty days. Collateral to this case, the club managor was'. prcr-
ently arrested and after entering a guilty plea was fined- $?5 00,

In March of 1908 defendant's license was suspended for tna balance
of the term for thp sale of alcoholic beverages after the closing
hour, in violation of the local agrdinance. It is to be noted that
the bartender in connection with]thiu violation ppeareu in.Police-
Court, pleaded guilty and was fined $100.00 under the local ordinance.
In Octouer of 1938, the licensee again disregarded the requirement of
the ordinance Wlth regpect to ,the ClOglﬁg haur and the bartender was
arrcsted for the sale of aleoholic beverages in violation of the local
ordinance, and after pleading. éullty was fined $25.00. If the in-
formation provided by tne licerisee in its application is correct, the
latter two fines, although assesscd agalnst the bartender, were paid
by the licensee, In uctuber of "1939 the licensee was abain in diffi-
culty with the autnarltles, glthough no action appears to have been
taken. In March of 1941 tnomilcgnsee was charged with selling during
prohibited hours on Sunday and a hearing was held before the local -
Excise Board on July 22, 1941. Although it would appear that there
has been ample time for the local Board to render a decision, none

has as yet been hanued down. S

It thus appears that at least three strikes have been regis-
tered against this licenses. The licensee 1s, therefore, clearly out,
and its license will be revoked. In the face of the record made by
it, I am left with no other qlternatlva. Cf. Re Tarlow, Bulletin
6705 Item 1. ' -

In He Democratic Club: of the 1lth Ward, Bulletin 495, Item 5

I pointed out that club licensees in the City of Camden pay %lUO 00
for their licenses, whereas consumption licensees in the same city
‘are called upon to pay $500.00 for a license. Clubs which are either
unable or unwilling to confine their activities to the limited privi-
leges conferred upo them by their license, should not be permitted
to continue in businesgs and competu unfairly with legitimate licen-
sees. Such unfair competition is in large measure the direct cause of
many of the evils and problems witn which the industry is today con-
fronted. Likewise, a major portion of the criticism leveled against

he industry and licensees generally arises as a result of tllS un-—
fair competition.

co-called political clubs, ostensibly organized for the pur-
pose of increasing interest in good government, reflect little credit.
on the political party whose name they adopt when they develop records
of the type here exposed. Violations of the character herein recited
by political clubs denand prompt and severe punishment. Neither the
ﬂembership nor influential friends should be permitted to stand in the
way of such punishuent lest:an already skeptical public becone even
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more cynical. Those who would influence the course of government
should be the first to obey its rules. Unfortunately, this has not
always been the case.. -

Accordingly, it is, on this 26th day of ilarch, 1942,

ORDERED, that Club License CB-20, issued to Tenth Ward Organ-
ization Republlc an Club for premises 625 Pearl Street, Cawmden, by the
Municipal Board of Alcoholic Beverage Control of the C*ty of Camden,
be and the same is hereby revoked, effective immediately.

ALFRED E. DRISCOLL,
Commissioner.

7. DISCIPLINARY PROCEEDINGS - LICENSEE CHARGED WITH : FRONT, FALSE
STATEMENTS IN LICENSE APPLICATIONS, AIDING AND ABETTING NUN-
LICENSEES TO EXERCISE THE RIGHTS AND PRIVILEGES OF THE LICENSE -
LACK OF PROOF - PROCEEDINGS DISMISQED

In the Matter of Disciplinary )
Proceedings against

)

FRANK PIRRONE, JR. and

FRANK I. PIRRONE, )

T/a F. pirrone & Sons,
92-94 Monroe Street, )
CONCLUSIONS

) AND ORDER
)

Garfield, N, J.,

Holders of Plenary Winery License
V-29, issued by the State Commis-
sioner of Alcoholic buveragb
Control, and transferred during the)
pendency of these proceedings to

)

PIHRONE WINERIES, INC.,
~a corporation, )
for the same premises. )

- e e mm e e he e e mm e e e e et ee e

Vanderwart & Scharnikow, Esqgs., by William F. Scharnikow, Esq.,
Attorneys for Defendant-Licensees.
Robert K. Hendricks, Esq., Attorney for:Department of Alcoholic
: , Beverage Control

BY THE COMMISSIONER:
Licensees pleaded not guilty to the following charges:

"1, In your applications for licenses dated
March 16, 1987, June 8, 1937, Junc 3, 1938, June 7, 1939,
June 3, 1940 and June 4, 1941, filed with the State De-
partmcnt of Alcoholic Beverage Control, upon which plenary
winery licenses V-29 for the llcen51n years 19%6-37
(May 1 to June 30, 1937), 1937-38, 1908—59, 1969-40, 1940-
41 and 1941-42 werc granted,; you falﬂcly stated TNo!' in
answer to Question 22 therein which asks, 'Has any indi-
vidual....other than the applicant(s) any interest, di-
rectly or indirectly, in the license applied for or in the
business to be counducted under said license?', whereas in
truth and fact Josepn Pirrone and Rosalie Pirronc had such
an interest; salda false statements oclﬂg in violation of
R, 5., 33: 1 25.
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"2. Since on or about May l, 1937 and until the
present time you knowingly aided and-abetted Joseph
' Pirrone and Rosalie Pirrone, non-licensees, to exercise
the rights and pr1v1lbg S of your licenses contrary to
R. u;_oé 1- 56, in violation of R. S. 33 1—52 L :

The'licen sees, Frank Plrronu, Jr. and Frank I. Pirrone, are
respectivcly, father and son.  The alleged: unulsclovﬂu principals, .
Rosalie and Jos‘ph Pirrone, are also cullurea f Frank Pirrone, Jr.

o “The ' Dmpartmont's proofu show that on iay 15, 19415 Whil@
making a routine imspection of llcnnucbs‘ personnel, an 1nvestloator
discovered that. LKos @lL Pirrone, cmployed at tnp licensed premises-as
a stencgrapher, was not listed 1n licensees! soclal security returns
as an employee. Upon attempting to ascertain the reason therefor,
the investigator was told by the bookkeeper that he had always becn
under the impression that Rosalie Pirrone and also kier brother, .
Joseph Plrronc, were purtnurk in.the business since’ th@y were named
as such in licensees' income tax returns. When the investigator
asked Frank I.. Pirrone whether Rosalie and Jo“ﬂph Pirrone were part-
ners, he repllfu in the affirmative, explaining that they Were. So
described in the tax returns. . Rosalie pirrome also statud to the in-
vcstlgator on this occasion that she- ¥unu¢uerbd tlat she was a part-
ner in- the bu31ness. ' o : . :

At the hearing, however, both Frank I. Pirrone and Frank - -
Pirrone, Jr. uenled that Husalic or Joseph Pirrone had any interest
in the-license or in the business conducted théreunder. The former
testified that His father, Frank Pirrone, Jr. spcent a great deal of
uimb in California where he owned several vineyards; thiat, while his

ather was so oc,cup,voy he was in sole chdrge of the business in this
Qtatv, that Rosalie Pirreone was but a2 mere employee and had never had
any voice in the mana gemputa)f the business; that JOoUph Pirrone had
been employed at the licensed premises until the latter part of 1940,
since which tilue he has bgcn working at the Californis vineyards;
that when it became necessary to file the first income tax return for
the year 1937 he hired an accountant to prepare the rcturn, that the
accountant ‘informed him thet Husalie and Joseph Pirrone should be
listed therein ag partners since "they werc meubers of the family and
they should go on as wmembers of the partnership"; that, nevertheless,
they were never in fact partners in the business and the only reason
for so stating tu the investigator wasg that they were listed as such
in the tax returns. : SRR

Frank Pirrone, Jr. t@bt‘flﬁu taut he -started tne‘vlﬁery in -
this State because he wanted eventually to provide a source of incone
for all his suns; that when the license was originally issued in
1937, Frank I. Pirrone was the only son in whom he had confidence and
was, therefore, the only one to receive a share of the business; that
he had never given any interest in the business-to his son Joseph;
that he had never intended to, nor actually ever did, giv any inter-
est to Rosalle since he had made other financial: pTOVlglJH for ‘her as
well as for her younger sister.

Licensees also produced dopiﬁpﬁt“” proof tnat'their tax re-
turns have been corrected to accord with Lha true situation. Amended
income tax returns for all prior years, showing only Frank I. Pirrone
and Frank Plrrone, Jr. as partncrs, have been filed with the Collector
of Internal Revenue. A& receipt from such Collector was also submitted
in leucnﬂ@ certifying that social smcurlty taxes. auwerlng the employ-
nent of Hosalle and Joseph Pirrone for the respective perious of their
employ at the licensed pre nises have been-paid. As further evidence
of their good faith, and Indicative that tﬂey are sincerely desirous
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of remeaylng the former bllpSﬂOd method of conducting thelr business,
they applied for and were granted a transfer of their license to
Pirrone- Wineries, Inc., a'corporation, in which Frank Pirrone, Jr.
and Frank I. Pirrone hold 92 per cent of the stock, the recmainder
being issued to Angelina PlrLCﬂbj the wife of Frank Pirrone, Jr.

It would be fruitless to detali thr tcstlmony any  further.
Suffice it to say that a careful @xamlﬂatlon and analysis of  the
entire record of the hearlng has failed to convince me that the bur-
den of proving the essential elcments of the offense charged has been
been sustained. Falsification of a license appllnatloﬂ by failing to
disclose all persons interested in ths license is a most serious
~charge. It involves the elemént of fraud and should, therefere, be
proved by clear and convincing vaaoace;‘ The evidence in support of
the charges in this caseé is not of such character Trué,'thf inclu-
sion .of Rosalie and Jooepn Pirrone aﬂ purtnmrs in tne income tax
returns and their omission from the social bccurlty returns, if not
otherwise reasonably ex rplained, would be damaging admissions of the
truth of the charges herein. ‘However, in the light of licensesst
story and the further fact that all other rgcorus‘ang Qeaangs of -
the partnership are consistent with licensecs contention that no
“personu othér than Frank Pirrone, Jr. and Frvﬂﬁ T. Pirrone were inter-
ested in the license and the busvn ss ccnducted thereunder, I cannot
find that there was any intention to viclate the Alcoholic BCVLTuge
LaW'or,zin“eed that any violation of that law exists in this case
The fact that the licensees were buuly advised by their adﬁauntunt
and, perhaps, committed a violation of the Federal tax laws,- while
not to be condoned, 1s not, under the circumstances appearing in
the record of this case, a sufficiént justification for me to fina the
licensee guilty of the clarges herein brought against them,

The pPQCO“”lﬂgs mist, tagrcinrp, be dismissed
Accordingly, it is, on this 26th day of March, 194z,

ORDERED, that the charges herein be and the same are hereby
Gilsmissed. :

ALFRED E. DnISCOLL,
Conmaissicner.

8. ELIGIBILITY - POSSESSIoN OF ILLICIT ALCOHOLIC BEVEHAGES - NJ PROOF
OF LARGE SCALE COMMELCIAL ACTIVITY - NOT MORAL TURPITUDE IN INSTANT
‘CASE - APPLICANT NOT DISQUALIFIED BY SUCH CONVICTIOUN.

March 27, 1942

Le: Case No., 416

_ On November 17, 1936 applicant pleadec guilty to an indict-
ment containing two counts, one for possessicn of illicit aleoholic
beverages in violation of the Alcoholic Beverage Law (then known as

. the Control Act) and the other for possessicn of alcohol OQnt¢ia1ng
poisoncus ingredients in violation of P.L. 1955, Chapter 138 (Supple-
ment to Crimes Act). He was sentenced to a fine of blOO OO on each
count to run concurrently. ’

S Appllaant‘s arrest arose out of the seizure of a partly full
five gallon can and o full quart bottle of alcohol at preumises in the
rear of those where applicant then conducted a tavern. In a statement
made at the tiwme of the arrest applica nt adnitted having purchased tie
alcohcl some tiwe prior thereto. S ) ‘ .
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Applicant‘w‘s first charged - only with unlawful possession in
violation of the Control Act but when. chemical analysis of the al-
~cohol disclosed the presence of Dulsonous Jing reu¢<nts he was subse-
"quently charged 'with the second. ozfcns As & result his consumption
license was revoked by the local authorltlbs on. ‘March 17, 1936, thus -
rendering him 1nfllélolo for a liquor l;cens for = pc¢1od of" two
years therefrom. qeo Re 5. 33 l—ol : . :

Therc is no proof that any of the qlCUhuL was sold by ap= .
pllcunt or that he cncaged infany. undawful activity on a largw con—
‘mercial seale. - Under such 01rﬂumstanceb, the. mere posaesq1ou of,
Cillicit wlcohollc bevérages, even sirce Repesl, docs not ‘involve
moral “turpitude.. Cf. .-Re CJS@ uu. 188, Bulle th rlp, Tte 1y 2,a‘
Re Casa NJ. 571 BUllbtlﬂ'%5 Itﬂu oo,a '

Tne crime of posoasswng alcohol containing polsonous ingre-
dients may or may not involve the element of wmoral turpitUde,
depeﬂglng upon’ the foets SF each ‘case. The record herein is b rren
of & y'“v1dcnc indicdting any kn>wledﬂp on tne -part of alelc%nt
tnpt the alcohol -was adultérated.. Nor may such- kzuwiedgn be pre-
sumed from the conviction-since it is not an essential clemernt of the
crime. 'Cf, State v. Solomon, 96 N. J. L. 124, Under the circwis
stances, and in view of the comparatively light sentence imposed by
the court I QO no* be llHVL Lnls uu7VlCtlQn 1nvolvc moral turpitude

It is. rPCOﬂlend@d t wut aoollcﬂnb bc adv1s“o tklt the convic-
tions referred to herein ¢o not muncwtur11y=ﬁisquallfy him from
holding & liquor license or bclng ciployed by a liguor . licensee in
“this state.  However, the guestion of whether applicant is a £it
person to hold a llquor license should be carefully considered by

“the local issuing ‘suthority in the event applics nt.upplies for a 1li-
cense., A copy of this ruling sho ulu, therefore, be forwarded to
such issuing authority. : :

Sanvel B. Helfan
Attorney.
APPROVED:
ALFRED E, DLIDCULL,
Commissioner.

9. DISCIPLINARY PROCEEDINGS - MISLABELING OF BEER TAPS - FIRST
CONVICTION - & DAYS!' SUSPENSION, LESS 1 FOR GUILTY PLEA.

In the Matter of Disciplinary
Proceedings against

)
LOUIS SUDOL, )
)
)

\

CONCLUSION

105 Midland Avenue, AND ORDF h

Wallington, N. J.,

Holder of Plenary Retall Consump-
tion License C-35, issued by the
Borough Council of the Borough )
qullngton. )
Louils Saaol Pro oe.
Abrahan Mbrln, Esg.; Attorney for Department of Alcoholic
Beverage Control.

BY THE COMMISSIONER:
The defendant pleads guilty to the charge that, on January

15, 1942, there were two mislabeled beer taps in his tavern, in
viclation of Rule 1 of State Regulations Z2.
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The facts are that lnvestlgdtorb of this Dbpartmgnt, on
routine inspection of the defendantts tavern on the day in question,
found that the tap marked "Vitabrew" was drawing beer from a
"Schaeferis! barrel and that, conversely, the tap marked "Schaeferts!
was drawing beer vrom a "Vitabrew" barrel.

It may well be that, as claimed by the defendant, he got
the "wires crossed" inadvertently.

However, such inadvertence does not absolve the defendant
of responsibility for the violation. The fact remains that the beer
taps Wwere actually mislabeled by him, and that customers asking for
the one brew would, because of such mislabeling, be served the other.
The public is, in fairness, entitled to get what it asks for, and not
to take the risk of the defendant's nbgllgence in hooking up his beer
barrels.

Since this is defendant's first oonvicﬁlon, his license will,
- in line with past decisions in this type of case, be suspended for
three days. Re Hi-Way Tavern Inc., Bulletin 272, Item 5; Re Ehrich &

Dishowitz, Bulletin 272, Item 6. In accordance Wlth the Department!'s
present policy of remissions on guilty pleas, one day will be remit-
ted for the defendant's plea, leaving a net of two days.

Accordingly, it is, on this 2nd day of April, 1942,

ORDERED, that Plenary Retail Consumption License C-35, here-
tofore issued to Louls Sudol by the Borough Council of the Borough of
Wallington, for premises 105 Midland Avenue, Wallington, be and the
same 1s hereby suspended for a period of two (2) days, commencing at .
5:00 A, M. April 7, 1942 anc concluding at 3:00 A.M. April 10, 1942,

(,/2”.!{‘\)& A £ <‘57“‘—*&/\/5/
/

) . 1 . .
0 Commissioner.

By

New Jersey State Librar,



