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Bill of Complaint.

BILL. OF COMPLAINT.
Filed June 29, 1922.

In Chancery of New dJersey

To the Honorable Edwm Robert Walker, Chancellor of
the State of New Jersey:

The complainant, Anna B. Baker, executrix of the last
will and testament of Richard S. Baker, late of the County
of Sussex, deceased, of the Town of Morristown, Morris
County, New Jersey, respectfully shows that:

1. Charles Soltau and Richard S. Baker, were in busi-
ness together as equal partners trading under the part-
nership name of Soltau & Baker, at 184 Washington
street, New York City, New York, where they conducted
the business of wholesale jobbers in water cress.

2. Said partnership had continued for a long number
of years.

3. That on September 26th, 1921, Richard S. Baker
one of the partners, died testate, a resident of the
County of Sussex, in this State, a copy of his last will
and testament is hereunto annexed and marked Schedule

4. That complainant Anna B. Baker duly qualified as
executrix under his last will and testament to whom let-
ters were duly issued by the Surrogate of the County of
Sussex and who is now acting as such executrix.

5. That at the time of the death of the said deceased,
there was a large sum of money on deposit in the name
of the partnership and other assets, bills receivable due
to the said partnership, which have been collected and
received by the surviving partner, Charles Soltau.

6. The complainant has requested the said Charles
Soltau to collect and receive the moneys due said part-
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Bill of Complaint.

nership from its debtors and to account and pay over to
complainant as such executrix the one-half share, to which
she, as the representative of the deceased, is entitled.

7. That the said Charles Soltau has refused and neg-

lected so to do, because Albert W. Baker mentioned in
the codicil of the said Richard S. Baker claims that he,
under and by virtue of the codicil to the last will and tes-
tament of the said deceased became and is entitled to one-
half of all personal assets of the firm and is in no wise
limited to the store fixtures, produce and supplies on hand,
horse and wagon, one-half undivided interest in the cress
beds, real estate and personal property at Bonny Brook
and Spotsdam, in Cumberland County, Pa., the personal
property at Mechanicsburg, Pa., and the one-half un-
divided interest in the real estate and personal property
in Jefferson and Knox Counties, Tennessee, as mentioned
in the will. By reason of the claim of the said Albert W.
Baker, the said Charles Soltau has refused to account
and pay over to complainant the one-half interest to which
complainant is entitled of all the moneys on hand, ac-
counts and bills receivable up to the time of the death of
the said Richard S. Baker, deceased.

Complainant is without adequate remedy in the courts
of law, and therefore prays:

1. That Charles Soltau and Albert W. Baker, who are

the defendants in this suit may answer this bill of com-
plaint and each statement therein made.

2. That an account may be taken of the amount due
to complainant as such executrix from said partnership
at the time of the death of said deceased.

3. That the defendant, Charles Soltau may be ordered
and decreed to pay over to said complainant as such ex-
ecutrix the amount so found to be due as aforesaid.

4. That a writ of subpoena may issue commanding
said defendants to answer this bill of complaint and to



Bill of Complaint. .

abide by such decree as this court may make in the
premises.

KING & VOGT,
Solicitors and of Cownsel with Defendant.

In the name of God Amen, I, Richard S. Baker, of the
Borough of Hopatcong, in the County of Sussex and
State of New dJersey, do hereby make, publish and declare
this present writing to be my last will and testament in
manner and form following that is to say:

First, I order and direct the payment of all my just
debts and funeral expenses.

Second, I give, devise, and bequeath all my estate, both
real, personal and mixed (excepting real estate owned by
Charles Soltau and me in the said Borough of Hopatcong,
Sussex County, N. J., near Point Pleasant on Lake Hopat-
cong, which I expressly reserve from the operation of this
item) unto my wife, Anna B. Baker, to her, her. heirs and
assigns forever.

Third. I give, devise and bequeath unto my sister, Nan-
cy L. Ryerson, the use for life of my one-half interest in
the real estate owned by Charles Soltau and me near Point
I leasant, Lake Hopatcong, Borough of Hopatcong, Sus-
sex County, N. J., and upon her death, I give my said
one-half, unto my brother a one-half part thereof; and
unto Sylva L. Baker, widow of Sylvester G. Baker, and
Jeremiah M. Baker and Alice Baker, children of said
Sylvester G. Baker, deceased, the other half part thereof;
to them their heirs and assigns forever.

Lastly I hereby nominate, constitute and appoint my
said wife Anna B. Baker executrix hereof.

In witness whereof, I have hereunto set my hand and
seal this first day of December, A. D. nineteen hundred
and eleven.

RICHARD S. BAKER, (seal)
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BUI of Complaint.

Signed, sealed, published and declared by the said tes-
tator to be his last will and testament in our presence
and we at his request, in his presence and in the presence
of each other have hereunto set our names as attesting
witnesses the day and the year above written.

HERBERT K. SALMON, Stanhope, N. J.
ELMER KINO, Netcong, N. J.

I give, devise and bequeath to Albert W. Baker my one-
half undivided interest in the firm of Soltau & Baker

184 Washington St. N. Y. consisting store fiixtures pro-
duce and suplies on hand, horse & wagon, my one-half
undivided interest in our cress beds real estate and per-
sonal property at Bonnybrook and Spotsdam in Cumber-
land Co. Pa. also personal property at Mechanicsburg,
Pa. also my one-half undivided interest in our real es-
iate & personal property in Jefferson and Knox Counties
Tenn. December 12th, 1916.

RICHARD S. BAKER.

Signed, sealed and declared by the said testator to be
his last will and testament in our presence we at his re-
quest in his presence and in presence of each other set
our names as attesting witnesses.

WARNER G. TAYLOR, Stanhope, N. J.
FRANK HULSE, Stanhope, N. dJ.



Answer.
ANSWER.
Filed July 13, 1922.
IN CHANCERY OF NEW JERSEY.
Between
10

Anna B. Baker, Executrix of the
last Will and Testament of Rich-
ard S. Baker, deceased, Answer of

Complainant,  Defendants,

Charles Soltau

and Albert W.
Charles Soltau and Albert W. Baker.
Baker,

On Bill, &ec.

and

Defendants.
20

The defendants, Charles Soltau and Albert W. Baker,
answering the bill of complaint, say:

1. They admit paragraphs 1, 2, 3, 4 and 5.

2. They admit the complainant has requested the
defendant, Charles Soltau, to render an account of the
partnership-and pay to the complainant a portion there-
of, but they deny that she is entitled to any account, or
to any portion of the partnership assets, because they
say that by a fair interpretation of the codicil to the 30
will of the said Richard S. Baker, the undivided one-half
interest of the said Richard S. Baker in the firm of Soltau
and Baker was given, devised and bequeathed to the said
Albert W. Baker and rightfully belongs to him, and
therefore he is the only one entitled to any portion of
the money of the said firm other than the said Charles
Soltau, and that it was the intent of the said Richard S.
Baker that the said Albert AY. Baker should step into
the shoes of the* said Richard S. Baker as a member of
the firm of Soltau and Baker and have and receive all of *0
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the rights and interests therein which the said Richard
S. Baker at the time of his death had.

3. They admit paragraph 7 of the bill of complaint,
and they ask this Court to so construe the codicil to the
will of Richard S. Baker as to carry out the intent of
the said Richard S. Baker, as before stated, to the end
that the assets of the said firm of Soltau and Baker may
continue as firm assets with the substitution of Albert
W* Baker for the said Richard S. Baker, deceased.

4. And the said defendants, further answering, say,
that the said complainant has had a statement from the
defendant, Charles Soltau, of the assets of the said firm
of Soltau and Baker within the State of New York to
enable the said complainant to have the transfer tax
assessed by the State Comptroller of New York, and
that thereafter the transfer tax was assessed against the
defendant, Albert W. Baker, upon the whole share and
interest of the said Richard S. Baker in the firm of
Soltau and Baker, and that thereafter the said complain-
ant did demand and receive from the defendant, Albert
W. Baker, the amount of the tax so assessed and, by
reason thereof, the complainant is estopped from claiming
any portion of the estate and interest of the said Rich-
ard S. Baker in the firm assets of Soltau and Baker and
from denying or disputing the title of the said Albert W.
Baker thereto.

5. They deny that the complainant is entitled to the
relief sought in the bill of compaint.

CHARLES A. RATHBUN,
Solicitor of the Defendants.



Reply.
REPLY.
Filed July 18, 1922.
IN CHANCERY OF NEW JERSEY.
52-89
Between

Anna B. Baker, Executrix of the
last Will and Testament of Rich-
ard S. Baker, deceased,

Complainant, On Bill, dbc.
and Reply.
Charles Soltau and Albert W.
Baker,
Defendants.
$

The complainant joins issue on the answer of the de
fendant.

KING & VOGT,

Solicitors.
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Offer of Documentary Evidence.

IN CHANCERY OF NEW JERSEY.

Between

Anna B. Baker, Executrix Sc.,
Complainant,

and

Charles Soltatj, et al.,
mDefendants.

Transcript of the testimony and proceedings taken
stenographically in the above-stated cause, on final hear-
ing, at the Chancery Chambers in Jersey City, on Tues-
day, September 19, 1922, at 10 o’clock in the forenoon,
before his Honor John Bentley, Vice-Chancellor.

Appearances:
King & Vogt, by Elmer King, Esq., for the complainant.
Charles A. Rathbun, Esq., for the defendants.

Mr. King. If your Honor please, so far as the com-
plainant is concerned there appears to be only a question
of law. We contend that the codicil has a meaning
against which the other side protests, and they want an
accounting but refuse to do it because we have no right.
I appear for the complainant, but counsel for the de-
fendant has set up some defense which I presume he
wants to introduce.

Mr. Rathbun. 1 understand Mr. King admits that the
codicil is in the handwriting of the testator.

Mr. King. 1 so admit.

Mr. Rathbun. We are concerned whether he died intes-
tate if this really is his will. We accept it as a codicil for
the purposes of this litigation, anyway. The chief point
at issue is as to the question of certain moneys which

4 Were on deposit in the bank in New York City in the



Offer of Documentary Evidence.

name of Soltau & Baker, of which Mr. Baker was a
member, and whether the word “ consisting” in the codicil
limits the beqnest to a certain interest in the property or
whether it should be construed by supplying certain words
immediately following which have been omitted. The
firm did submit to Mrs. Baker,* the executrix, or to Mr.
King representing her, a statement of account, prepared
by a certified public accountant in New York City, and I
thought it might be well to offer that in evidence.

Mr. King. 1 object to the offer at this time on one
ground only. I think the statement is fairly accurate,
with the exception of the amount in the Irving National
Bank. I have here a letter from that bank giving the
figures somewhat at variance with those in the statement.

The Court. In view of the state of your pleadings I
assume that you are not going to raise any question as to
the execution of what 1s referred to as the codicil, are
you?

Mr. King. No, not at all.

The Court. You are going to submit to a decision on
the merits?

Mr. King. Yes, your Honor. Whatever the young man
should receive we want him to have. Now, as to the
amount, we can settle that between ourselves.

The Court. So you don’t want to be bound by that
particular item. It will be admitted with the under-
standing that the item of the bank account in the Irving
National Bank i1s subject to be agreed upon by you and
Mr. Rathbun.

(The same is marked Exhibit D. 1).

Mr. Rathbun. And 1 think Mr. King will also agree
that this report of the certified accountant was the basis
upon which the executrix, Mrs. Baker, made application
for a transfer tax in New York City, and upon which the
appraisers there made an appraisement.
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Mr. Kmg. 1 can’t admit that. Owur application to the
comptroller is here and sets forth all we know about it.

Mr. Rathbun. Then you submit a copy of your applica-
tion?

Mr. King. 1 will be very glad to do that, but I will say
that that shows over there the same as it was in New
Jersey, the value of a going business, and we gave them
the amount of profits this company had earned during
the preceding three years, that was contained in the
statement that the accountant prepared under the direc-
tion of the surviving partner.

Mr. Rathbun. 1 offer it in evidence.
(Admitted and marked Exhibit D. 2).

Mr. King. 1 offer, in sequence, the demand on the Tax
Department of the City of New York for the profit and
loss statement filed before the decedent’s death, and filed
December 20, 1921.

(Admitted and marked Exhibit C. 1).
Mr. King. 1 also offer a notice from the appraiser to

Mr. Baker, the defendant, stating, among other things,

that he would sit to hear the appraisement on the 10th
of February, 1922.

(Admitted and marked Exhibit C. 2).

Mr. King. 1 offer also a notice by the Surrogate that
the amount assessed against Mr. Baker was $3,527.17 as
his undivided half interest in the partnership and a tax
of $176.36.

(Admitted and marked Exhibit C. 3).

The Court. There is an order here fixing the amount of
the tax.

Mr. Rathbun. That i1s what I am asking for. Mr.
King said it was among the other papers.

Mr. Kmg. Unless there be some confusion, let me state
that there were two reports. The first assessed the un-
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divided interest at almost $7,000, and then an amended
report came in fixing the amount thirty-five hundred odd
dollars.

Complainant Rests.

CHARLES SOLTAU, sworn on behalf of the defendants,
testified as follows.

Direct examination by Mr. Rathbun.

Q Where is your place of business, Mr. Soltau? A
184 Washington street, New York.

Q What is the character of your business? A We
are in the water-cress business there only.

Q Richard S. Baker was a partner of yours, was he
not? A Yes, sir.

Q And the business was carried on under what name?
A Soltau & Baker.

Q And how long had Mr. Richard S. Baker been a
partner? A I think we started in 1898.

Q And continued down to the time of his death? A
Yes, sir.

Q Do you remember the date of his death? A The
25th of September, last year, 1921; I think it was the 25th
—either the 24th or 25th. It occurred during the mid-
night sometime.

Q Now, what did your business consist of? A The
raising and selling of water-cress.

Q Where were the beds? A The beds are scattered
from New Jersey to Tennessee.

Q Apart from Tennessee you had them in New Jersey,
too? A We have one in New dJersey. I think there is
only one there in Hackettstown, and then we go on down
through Pennsylvania.

Q Where in Pennsylvania? A Well, the first one is
in Mechanicsburg, and the next one is in Carlisle; and
then we have some places which we haven’t worked, and
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Charles Soltau, direct.

one at Newville which has been abandoned—we still own
it bnt we don’t work it; then we go on down. We had a
half ia dozen in Virginia, but we abandoned those and
sold them out or the leases expired; and then we went to
Tennessee.

Q I am not talking of those you had disposed of at
the time of his death! A Oh, what we had at the time
of his death!

Q Yes. A One at Hackettstown, one at Mechanics-
burg, Penn., one at Carlisle. You can call it one or you
can call it two; they come together. And then we have one
at Newville, which we have discontinued the use of.

By the Court.

Q Did you have that at the time of his death a
year ago! A Oh, yes, yes.

Q You say Newville, Penn.! A Newville, Penn. It
is a mill site. Now then—I have forgotten what we did
have. We have got only two places left in Tennessee now.

Q Now, in the codicil of his will he mentions Bonny-
brook and Spotsdam. A That is in Pennsylvania. That
is all one.

Q That is what you call Carlisle! A That is what we
call Carlisle, yes. Bonnybrook and Spotsdam join to-
gether. They were bought separately, but they are now
one piece.

Q And that is what you have designated as Carlisle!
A  Yes.

Q And the property he mentions in Jefferson, Tenn.,
are the only two you have left in Tennessee! A Except
these notes are against one of them that you have there.

Q Now, what personal property wBs there down in
Tennessee! A The only personal property that was
there when Mr. Baker died was some tools; that’s all.

We had disposed of and sold some of the places prior to
that.
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Q Well, had you taken back any mortgage on any
property that you had sold? A No mortgage excepting
these notes that we had.

Q Were the notes secured by mortgage- or vendor’s
lien? A I think that one of them had a vendor’s lien.
I don’t know what kind of notes they were. We had
lawyers down there and they had these notes drawn to
tit the case and there is some sort of lien on it. I think
it was a mortgage lien or some kind of lien. The notes
themselves will tell.

Q Did the lawyers down there retain the papers or
did they send them to you? A I don’t remember. Mr.
Baker had them in his hands. I wasn’t here.

Q Now, what personal property is there at Bonny-
forook and >Spotsdam? A The personal property are
mainly tools, wagons, horses, and things of that kind-
farming implements, scrapers, and things like that in
making these beds, and lumber. There was alwavs lumber
there, anywheres from two to three thousand feet that we
had for dams. Always had that on hand;

Q Then you had a bank account in the firm name?
A In New York, you mean?

Q Yes. A Yes, sir.

Q What bank was that? A Irving National Bank.

Q Is that the only bank in which the firm had an ac-
count? A That is the only bank that the firm had any
account in in the last few years.

Q Just prior to Mr. Baker’s death had there been any
division between you and him of the profits? A Mr.
Baker handed me a check for $2,500 one week before he
died and he had one for himself just before he died, and
he says—

Mr. King. One moment; I object to what he
told you.

The Court. Don’t say what he told vou.
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Charles Soltau, direct.

A (Continuing.) He gave me a check for $2,500 for
my one-half share of the profits at that time.

Q Then there was other money left in the hank, was
there, after you had drawn these two checks of $2,500
each? A Yes.

Q And what have you to say in reference to the busi-
ness as between the summer season and the winter? A
In the winter time we always had to put some money
back in the business to carry it over to spring until the
crops came on. Our experience has been that we had
to carry a certain amount of money in the bank to tide
over the winter.

Q Then the money that would be kept in the bank
was working capital? A That was left there to keep
the business running.

Mr. King. 1 think that is objectionable. 1
know of no law in this State which will permit the
introduction of evidence by which the deceased
can tell what the business profits were.

Mr. RatJibun. My point is this, your Honor:
That when a man bequeaths an interest in a busi-
ness in order to ascertain what was contemplated
the Court has a right to take any evidence as to
what the circumstances were relating to that. Now,
in this case our contention is this: When the tes-
tator bequeathed an undivided one-half interest
he intended to put it in such shape, or leave it in
such shape, that the nephew would be able to go
right on in the business with Mr. Soltau, the other
partner, and therefore that the money which was
left there and which was held for the purpose of
carrying that business through the winter was in-
tended to be covered by the bequest, and the
Court, in order to clearly understand the attitude
of the testator in that respect has a right to know
the purposes of leaving it there and the general
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conduct of the business, as well as the policy which
had been pursued by them in the matter of main-
taining the working capital during the winter time.
I presume it is very seldom if ever that a case like
this was ever in the court. I don’t know of any
just like it; I haven’t found any. But it has been
held in our courts that, in order to determine the 10
intent of the testator at the time the will was made
the Court will consider the circumstances the testa-
tor had in view. That 1s decided in 77 Equity,
345. Now, unless the Court has this testimony I
don’t see how the Court can place itself in the posi-
tion of the testator.

The Court. Well, I suppose where there is a
latent question of the intent of the testator, it is
elementary law that all of the surrounding circum-
stances as to his station in life, business, and so 20
forth, may be given. 1 don’t know yet what con-
struction I am going to place upon the codicil,
so called. I think I will overrule your objection.

Q Now, had that been the policy during the term of
the partnership between you and Mr. Baker?

Mr. King. 1 object to that question. Let him
give the terms of the policy.

The Court. 1 think that i1s so, Mr. Rathbun. I 30
will sustain the objection.

Q Wliat was the condition of the cress beds in Ten-
nessee and Pennsylvania at the time Mr. Baker died?

Mr. King. 1 object to that. The will speaks
and a construction should be placed upon it as at
the time of the codicil and not as of the time of
his death. The codicil speaks of 1916 and this
applies to that time.

The Court. 1 will sustain the objection. 40
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Charles Soltau, direct,

Q Well, back in 1916 do you know what the condi-
tion of the beds was? A That’s a good while back. I
don’t remember that now, because they vary so often. I
couldn’t tell you, not knowing what the conditions were
during the flood periods. The floods were very destruc-
tive of our beds and I can’t remember as far back as that
now. We have periodical floods every two or three years,
and whether it happened at that time I couldn’t say.

Q Do you remember whether during the winter of
1917 it was necessary to make any repairs to those beds?
A The only way I could determine that is by access to
our records.

Q Have you examined those records for that purpose?
A No, I have not.

(Q Mr. Soltau, you spoke of a payment required to be
made in the spring following the dull season in the win-
ter; to whom were those payments made? A To whom
wEBre those payments made?

Q To whom were they made. A 1 don’t quite under-
stand.

Q Was it to your employees? A Yes.

Q How many employees have you? A Well, they
vary from—

Q Now, just a moment; we can save a lot of time:
When the winter season comes on your business goes
down? A Yes.

Q How many people do you keep in your employ dur-
ing the winter? A That varies again; that depends up-
on how much work we are going to do to the places in
the winter time ?

Q Then this money that you speak of is money that
you reserve for.the repair of the places? A Filling up
ice-houses and repairing generally during the winter,
which i1s the time that we always spend more money than
we receive, and our records will show that for years back.
It varies with the different seasons; sometimes it is only
half as much and sometimes twice as much.
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Q What would that average a year, the excess of your
expenditures over the receipts? A Well, our expenses
have been running from $1,500 to $2,500, along in that
neighborhood, and we need that amount of money on
hand to carry us.

Q Wait a minute; I haven’t asked you that; I asked
you how much the excess of expenditures is over the re-
ceipts? A All right, sir; anywheres from $1,500 to
$2,500. It runs as high as $2,500 and then back along

fifteen; in that neighborhood. That is approximately
correct.

No cross examination.

ALBERT W. BAKER, sworn on behalf of the defend-
ants, testified as follows:

Direct examination by Mr. Rathbun.

Q Where do you live, Mr. Baker? A Dover, N. J.

Q How old are you? A Thirty-nine.

Q And you are a nephew of Richard S. Baker, de-
ceased? A Yes, sir.

Q Are you in business with Mr. Soltau? A Yes, sir.

Q How long have you been in that business? A It
will be 20 years in December.

Q So you have been brought up in that business?
A Nothing else.

Q And until the death of your uncle what position
did you occupy? A As sort of manager, bookkeeper and
general man around the store.

Q And you had been in that position how long before
his death? A Well, about 19 years, I guess. 1 will be
there 20 years in December and he died in September
last. About 19 years, I guess.

Q Your uncle gave his personal attention to the busi-
ness, too, didn’t he? A Not very much in the last ten
or twelve years.
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Albert W. Baker, direct.

Q Since-his death you and Mr. Soltau have carried
on the business in the same firm name? A Yes, sir.

'

Q Do you know what the partnership assets consisted
of at the time of your uncle’s death? A I have the ac-
countant’s report which I helped the accountant go over
from the books.

Q Does that take in all the assets? A That takes in
all the assets that he was connected with. There was a
couple of places, which Mr. Soltau told you about,—this
Hackettstown place, which belongs to Mrs. Baker and Mrs.
Soltau.

Q But the property at Hackettstown belonged to Mrs.
Baker, you say? A 1 should say so. There is no men-
tion of that made in the codicil.

Q Have you seen the deeds of that property up there
at Hackettstown? A Yes, I have seen them.

Q Well, the statement gotten up by the expert account-
ant does not mention real estate at all, does it? A No.

Q Well, that is what I mean. What real estate be-
longed to the firm?

Mr. King. Can’t we admit that the property
designated by Mr. Soltau, that is, the real estate,
did belong to the firm? We don’t dispute that.
And the property at Hackettstown stood in the
name of the two individuals, Charles Soltau and
Baker as partners.

The Court. All right; if that will be satisfac-
tory.

Q Now, what have you to say with reference to the
notes which were given for the property down in Ten-
nessee?

Mr. King. We will stipulate that the property
sold in Tennessee was not fully paid for and that
it was purchased by notes secured by a mortgage
on the property.



Albert W. Baker, direct.

Q

Mr. Ratkbun. That i1s all right.

Some of those notes had not been paid at the time

of Mr. Baker’s death? A Some are not paid yet.

Q A transfer inheritance tax was assessed against
your interest in this firm, was it not, in New York? A
Yes, sir.

Q And have you paid that tax? A Yes, sir.

Q You were notified, of it by Mr. King? A Yes, sir.

Q Have you the letter from Mr. King? A Yes, sir.

Q Will you produce it? A You want the receipt?

Q Just the letter first. A (Witness hands paper to
counsel).

Q Let me see the letter ahead of it notifying him.

(Paper handed to counsel.)

Mr. Ratkbun. 1 first offer in evidence a letter
of April 11, 1922, from Mr. King.

Mr. King. 1 want to object to it for the purpose
of ascertaining the object of the offer. If it is for
the purpose of. showing what the deceased intended
to do by his will it i1s inadmissible; if it i1s recog-
nition of a payment assessed against him in New
York City, we have nothing to do with it. This man
had notices of the assessment, and if it is for the
purpose of showing that he paid only $3,000 or
$4,000 we have nothing to do with that; but I do
not think these papers are admissible in this action.

The Court. In glancing through the answer I
gather that the defense there set up is that there
was a common consideration, that consideration be-
ing that the partnership assets in the bank in New
York, half of them, were the property of this wit-
ness. Is that the fact?

Mr. Ratkbun. Yes.

Tike Court. 1 think upon that ground it is ad-
missible.
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(The same is marked Exhibit D. 3.)

Mr. Rathbun. This letter is addressed to Mr.
Albert W. Baker, 184 Washington street, New York,
and 1s as follows:

Dear Sir:—

The amount of tax assessed on the property
10 coming to you under the will of Richard S. Baker
i1s as follows: Amount assessed against you
$3527.17. Tax $176.36. Will you kindly enclose
me a check for this amount, made payable to
Anna B. Baker, Executrix, so that the title of

this property may be vested in you.

Yours truly,

ELMER KING.
Mr. Rathbun. 1 now offer letter of April 21,
from Mr. King, together with the cancelled voucher.

20 (Admitted, and the letter is marked Exhibit D. 4
and the cancelled voucher D. 5))

At or about the time of your uncle drawing his
codicil in December, 1916, did he have any conversation
with you as to what he intended to do for you by his will ?

The Court. dJust a moment.

Mr. King. 1 object to that. I suppose the ques-
tion 1s admissible if the witness answers yes or

no.
30 The Court. Suppose you answer yes or no. Do
you recall the question?
A Yes.

The Court. Suppose you answer it yes or no.

A He asked me—
The Court. No, you must answer yes or no.

A No.
Q Did he have any conversation with you at any time
10 in regard to what he proposed to do for you by his will?

im
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The Court. Yes or no, Mr. Baker.
A No, sir.

Cross examination by Mr. King.

Q Mr. Baker, when did yon first employ Mr. Rathbun
to act as your counsel in this case? A I don’t just re-
member now.

10

Q Was it about in January, sir? A 1 couldn’t tell
you.

ILX

Mr. Rathbun. He came to me sometime in No-
vember, 1921.

A T can tell you about.

Mr. King. 1 can avoid that. I offer to counsel
on the other side a letter and ask him if that is his

signature and the letter is in reference to this mat- 20-
ter.

Mr. Rathbun. (After examining paper.) Yes.

Mr. King. This letter is dated January 25, 1922
and is addressed to me:

On behalf of Mr. Albert W. Baker I would ad.

SO

Yours truly ,
CHARLES A. RATHBUN. 40
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Q Now, prior to the time Mr. Rathbun wrote me this
letter as your attorney you knew there was a dispute be-
tween yourself and Mrs. Baker concerning what you were
to receive under the codicil of the deceased, did you? A
Did I know there was a dispute?

Q Yes. A I didn’t know that there was, but I
thought possibly there might be.

Q Didn’t you know- there was? Hadn’t you and I
talked about it on the train prior to that time? A Yes,
you claimed everything.

Q And then subsequent to our talk you saw Mr. Rath-
bun, and this letter followed? A I can tell you about
the time I saw Mr. Rathbun first.

Q When did you see him? A This was a couple of
days before November 17, 1921.

Q Then at that time you knew there was a dispute on
concerning Mrs. Baker’s right in the firm and yours,
didn’t you? . A Yes.

Q You knew that Mrs. Baker claimed that all you got
under that will was just the property that was mentioned
in the codicil? A I didn’t know anything about what
Mrs. Baker claimed; I only know what the conversation I
had with you.

Q Well, did I tell you what Mrs. Baker claimed? A
I asked you what was coming to me and you said, as I
understood you, “just as the will read.”

Q And you claimed more than that, didn t you? A
Claimed more than what?

Q Not only the- items mentioned in the will but the
undivided half interest in the whole partnership came to
you, whether it was mentioned or not; that is what you
claimed? A (The witness pauses.)

Q You claimed that you got an undivided half interest
in the moneys in the bank, notes due in the partnership,
and all of the real estate? A Naturally.
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Q So that along in November you knew there was a
dispute between Mrs. Baker and you concerning the true
construction of this codicil? A What is the true con-
struction ?

The Court. Oh no, you musn’t ask counselques-
tions.

Q (Question read by the stenographer.) You knew
that, didn’t you? A Well, there hadn’t been any dispute
yet at that time.

Q You knew that you and she weren’t in accord with
reference to the property you were to receive under the
codicil? You knew that? A I don’t know. I don’t
know how to answer that question.

Q Why did you employ Mr. Rathbun if you didn’t
know there was a dispute between the two of you? A
To look out for my interest.

Q At any rate I told you what she claimed to own
before you employed Mr. Rathbun? A No, you didn’t.

Q Didn’t you just testify to it, that I met you on the
tiain and told you that she claimed all you got was what
was set forth in the codicil? A 1 don’t remember that
it was said just in that way.

Q Now, when it came to the appraisement of the prop-
erty in New York did you get notices from the Surrogate
that it was to be appraised? A No.

Q Ever? A No, sir; not that I remember of.

Q Did you know that the property was being ap-
praised in New York? A. No, sir. You mean the ap-
praisement of the business? *

Q Yes. A No, I didn’t know that there was any
other appraisement, except the accountant and I went
over the books and took it from the books.

Q Did you take care of the business in New York— A
Yes, sir; mostly.

Q —of Soltau & Baker? A Yes, sir.
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Q I show yon a letter, addressed to Soltan & Baker,
R. S. Baker Estate, November 15, 1921; did yon receive
the original of that letter? A I don’t know about that.

Q Well, have yon the letter here? A Have you got
a copy of it?

Q I have got a copy of it.

The Court. He means that he would like to know
the contents of it.

Mr. King. The letter is as follows:

In order to secure a waiver of the New York
State inheritance Tax Bureau it 1is necessary
that you furnish the comptroller with a statement
of the decedent’s goods, wares, and merchandise
physically in the State of New York at the time
of his death. Will you kindly give us a memor-
andum of the goods, wares, and merchandise in
your place of business and in the State of New
York as of the day, of his death. We already
have a memorandum of the property in the safe
deposit box.

We are also required to furnish a detailed and
accurate book statement of decedent’s business
interest, copartnership interest, and collateral in-
vested in the State of New York. Waill you kindly
also furnish us with this information.

Did you get that letter? A I believe I saw that.

Q And that was followed by a letter of December 5,
1921, as follows:

Some time since I wrote a letter requesting in-
formation as to the value of the assets of this
corporation in New York at the time of the death
of Mr. Baker. It is impossible to do anything
with the estate until this information is at hand.

Will you kindly advise me whether you received

* my letter and if you are willing to furnish the
information requested.

A T think I saw that. I was two or three of them.
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Q And here is a letter dated December 20, 1921:

Kindly send a profit and loss statement prior to
decedent’s death and a balance sheet as to that
of the date of death of the business of Soltau &
Baker, showing decedent’s interest in the partner-
ship. Also advise the ages of Dbeneficiaries.
Jrlease send us a statement in triplicate of the
debts, consisting of funeral, testamentary, and
other debts in detail. I am enclosing our affidavit
form in triplicate. Kindly fill them out and send
to this office, with the schedules and copv of the
will attached.

andlthat is signed “ L. B. Gleason.” Was the original of
that letter sent you in a letter by us as follows:

Date, December 22, 1921. Enclosed herewith
we hand you letter of L. B. Gleason, Transfer Tax
Attorney for New York County. You will note
that he requires a profit and loss statement prior
to the decedent’s death and a balance sheet as of
the date of the death, of the business of Soltau
& Baker, showing decedent’s interest in the part-
nership. WIill you kindly enclose me such a profit
and loss statement, returning this letter for our
files.

Was the original of that letter sent to you in a letter by
us? A I don’t know; there were a number of letters
that came there. I can’t remember them all.

Q Here 1s a letter addressed to Charles Soltau, New
York; did you open his mail? A No, sir.

Q Any letters addressed to Mr. Soltau you didn’t
open? A No, sir.

Mr. King. This is a letter to Charles A. Rath-
bun ; have you any objection to this informal way
of putting them in?

The Court. 1 haven’t. It is the most.expedi-
tious way to put them in.

10
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40
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Mr. King. Here is a letter of January 26. I
am offering it upon the theory that there was no
adjustment between us:

I have your letter of January 25th, written
in behalf of Albert W. Baker. Your client is
entitled to the property given him by the de-
ceased, and Mr. Baker accurately described this
property. Your client now claims that notes
given in part payment of a partnership prop-
erty long since sold is given him by this codicil.
I can see no justification for this position, nor
can I find any just claim for any portion of the
assets of the firm of Soltau & Baker.

Mr. Baker’s uncle gave him his one-half inter-
est in the firm of Soltau & Baker, consisting of
store fixtures, produce, supplies on hand, horse
and wagon, one-half undivided interest in the
cress beds, real estate and personal property at
Bonnybrook and Spotsdam in Cumberland county,
Pa.; also personal property at Mechanicsburg, Pa.;
also one-half undivided interest in real estate and
personal property in Jefferson and Knox Coun-
ties, Tennessee. The limitation of the gift is de-
scribed by his definite declaration of what should
pass under this gift. If you have any different
view about the matter will you kindly write me.

Yesterday we enclosed the State Tax Commis-
sion at New York $243 estimated tax due from
this estate, and I suppose some portion of this tax
is levied upon the interest of your client. As
soon as the statement is received from Albany
will advise you the amount due.

Yours truly.

Mr. King. Then a letter to Mr. Baker, dated
March 23, 1922:

The New York appraiser in the estate of
Richard S. Baker, has appraised your interest in
the partnership of Soltau & Baker at $8,776.86,
upon which a state transfer tax will be assessed
in the State of New York. Inasmuch as you
will be compelled to pay this tax, this is to give
you notice that if you protest the amount of the
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assessment you had better take it up at once.

The State Appraiser is Mr. Albert J. Berwin,

State Tax Department, Woolworth Building,

New York.

Mr. King. And then another letter after the
assessment had been amended April 11, 1922, and
the tax is $176.36, made payable to Anna B. Baker.

The Court. That, I think, is already in evidence.

Mr. King. Yes; that is in, your Honor. To
which he responded April 18, 1922, as follows:

Enclosed find check for $176.36 to cover New
York State Inheritance tax, as requested in your
letter of April 11th.

And that we enclosed to Mrs. Baker under date of
April 21st; and April 21st is the acknowledgment—

The Court. That i1s already in as Exhibit D. 4.
Mr. King. 1 think that is all.

Mr. Rathbun. We rest.

Mr. King. May 1 argue the case now?

The Court. Yes. I would like to see those
copies that you read, Mr. King, before you start
your argument.

Mr. King. 1 suppose in duty bound to my client
I ought to take the witness stand and testify. I
am always against taking the stand. He first said
that I did and then he said I didn’t talk with him or
that he didn’t remember whether I talked with
him or not.

Mr. Rathbun. 1 thought he said Mr. King said
everything.

The Court. Personally, I see no reason why you
shouldn’t testify, Mr. King. You may be some-
what surprised with the testimony of Mr. Baker.

Mr. King. More than surprised.

The Court. 1 see no impropriety in it.

10
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Elmer King, direct. w > e

K

ELMER KING, sworn on behalf if the complainant,
testified as follows:

Direct examination as follows:

Immediately after Mr. Baker’s death I was consulted
by Mrs. Baker, and we came to New York and tried to
get the will. The box was opened. The will was found in
the box and the box resealed.

I think it was two or three weeks after that time that

I met Mr. Baker on the train. I lived at Dover and I
commuted from Morristown to Dover. 1 told him that
Mrs. Baker claimed that under the codicil all he received
was the items mentioned and that the balance of the
partnership property went to her.

He disputed that and told me he had seen a lawyer in
New York, and mentioned his name, and that this lawyer
had given him advice as to a different construction.

Mr. Rathbun came to me, I imagine in the first part
of November or the middle part of November, and told me
that he had been employed by Mr. Baker and that he
thought we could adjust the matter if we talked it over.
We did talk it over as many as a half dozen times and it
didn’t result in anything; and then former Senator Rath-
bun sent me a letter, which is the one I read.

We had some conferences after that and both of us
were wide apart as to the true construction, and I told
him that he should file a bill for construction, and he
said, “ Why don’t you do it?” and it eventuated in my
filing this bill after we had agreed to disagree in order
to put it before the Court for a construction.

Now, there has been at no time any talk with the
senator, nor has there been any talk with Mr. Baker,
where the rights of Mrs. Baker to claim anything except
that mentioned in the codicil has been waived, and I had
no authority to waive it, and I never did waive it. That
1Is my statement.

No cross examination.
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Offer of Documentary FEvidence.

The Court. Mr. King, what about these letters;
What do you want to do with them?

Mr. King. 1 am going to offer them in evidence.

The Court. Have you any objection, Mr. Rath-
bun, to the offering of those copies?

Mr. Rathhun. No, I haven’t.

(Counsel for the complainant offers in evidence
eight letters, dated, respectively:

Nov. 15, 1921,

Deec. 5, 1921,

Dec. 20, 1922,

Dec. 22, 1921,

Jan. 26, 1922,

Mar. 23, 1922,

April 18, 1922,

Jan. 25, 1922.
which are admitted in evidence without objection
and marked as one, Exhibit C. 4.)

Case Close d.

30

40
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EXHIBIT 0. 1.

(Letterhead State of New York Tax Department.)
. December 20, 1921.

In Re Estate of R. S. Baker, deceased.
iq Late of N. J.

King and Vogt, Esqgs.,
10 Washington Street,
Morristown, N. J.

Dear Sirs:

Kindly send us a profit and loss statement prior to de-
cedent’s death and a balance sheet as that of the date
of death of the business of Soltau and Baker, showing de-
cedent’s interest in the partnership. Also advise the ages
of the beneficiaries. Please send us a statement in trip-

20 licate of the debts, consisting of funeral, testamentary
and other debts in detail.

I am enclosing our affidavit form in triplicate. Kindly
fill them out, and send to this office, with the Schedules
and copies of the will attached.

Very truly yours,
L. B. GLEASON.

40
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Exhibit C. 2
EXHIBIT C. 2.
SURROGATES’ COURT.
. County of New York.
In the Matter of the Appraisal, under I jq
the Transfer Tax Law, of the Estate \
of Richard S. Baker, deceased. (

You will please take notice, that, by virtue of an order
of one of the Surrogates of the County of New York,
made and dated the 10th day of February, 1922, and pur-
suant to the provisions of the law relating to Taxable
Transfers of property, I shall on the 2nd day of March,
1922, at 10:45 o’clock in the forenoon of that day, at
rooms Nos. 3105-7 Woolworth Building, 233 Broadway, 20
in the Borough of Manhattan, City of New York, proceed
to appraise, at its fair market value, all the property of
sald above named decedent, late of .....cccooovviviiiiiiiiiiiiiiiinnnn.
passing by the last Will and Testament or by the Intes-
tate Laws of sajd State or by any transfer which is sub-
ject to payment of the tax imposed by the said law.

ALBERT J. BERWIN,
Appraiser.

New York, Feb. 24, 1922. 80
To King & Vogt, Esgs.

Nancy L. Ryerson

Charles A. Baker

Sylva L. Baker

Jeremiah M. Baker

Alice Baker

Albert W. Baker

40
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EXHIBIT C. 3.

SURROGATES’ COURT.

County of New Yokk.

In the matter of the Transfer Tax / Notice of
upon the Estate of Richard S. Baker, \ Assessment
deceased. \ of Tax.

Albert W. Baker
c/o King & Vogt,
10 Washington St., Morristown, N. .

You are hereby notified that I have, by order made
the 12 day of April, 1922, assessed and fixed the cash
value of such interest, estate, legacy or property as you
are entitled to receive from or out of the estate left by
sald deceased, and the amount of the tax to which the
same 1s liable under Chapter 483 of the Laws of 1885,
and the acts amendatory thereof and supplemental there-
t.o as follows:

Cash value thereof—§$3527.17

Tax assessed thereon—J$176.36

JOHN P. COHALAN,
Surrogate.

If the tax has not already been paid, it should be sent
to State Tax Department at Albany, New York. This is
usually done by the executor or administrator of the es-
tate, and the amount deducted upon settlement with the
parties in interest.

This notice is required by law to be sent whether the
tax has or has not been paid.
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EXHIBIT 0. 4.

(8 letters.)
November 15th, 1921.

Messrs. Soltau & Baker,
184 Washington St.,
New York, N. Y.

R. S. Baker Estate.

Gentlemen:—-

In order to secure the waiver of the New York State
Inheritance Tax Bureau, it is necessary we furnish the
Comptroller with a statement of the decedent's goods,
wares and merchandise physically in the State of New
York at the time of his death. Will you kindly give us
a memorandum of the goods, wares and merchandise in
your place of business and in the State of New York, as
of the day of his death. We already have a memorandum
of the property in the Safe Deposit Box.

We are also required to furnish a detailed and accurate
book statement of decedent's business interest, co-partner-
ship interest and collateral invested in business in the
State of New York. Waill you kindly also furnish us with
this information?

Yours truly,
EK/MJ.
S0

40
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December 5th, 1921.

Messrs. Soltau & Baker,
184 Washington St.,
New York City, N. Y.

Dear Sirs —

Some time sauce I wrote a letter requesting information
as to the value of the assets of this corporation in New
York at the time of the death of Mr. Baker. It is im-
possible to do anything with the estate until this informa-
tion is at hand. Will you kindly advise me whether you
received my letter, and if you are willing to furnish the in-
formation requested.

Yours truly,
EK/MJ.

Copy.
December 20, 1921.

In Be Estate of B. S. Baker, deceased.
Late of N. J.

King and Vogt, Esqgs.,
10 Washington Street,
Morristown, N. J.

Dear Sirs:—

Kindly send us a profit and loss statement prior to de-
cedent’s death and a balance sheet as that of the date of
death of the business of Soltau and Baker, showing de-
cedent’s interest in the partnership. Also advise the ages
of the beneficiaries. Please send us a statement in trip-
licate of the debts, consisting of funeral, testamentary and
other debts, in detail.

I am enclosing our affidavit form in triplicate. Kindly
fill them out, and send to this office, with the Schedules
and copies of the will attached.

Very truly yours,

(Signed) L. B. GLEASON,
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December 22nd, 1921.

Messrs. Soltau & Baker,
184 Washington St.,
New York, N. Y.

Dear Sir—

Enclosed herewith we hand you letter of L. B. Gleason, 10
Transfer Tax Attorney for New York County. You will
note that he requires a profit and loss statement prior to
the decedent’s death and a balance sheet as of the date
of the date of the death of the business of Soltau & Baker,
showing decedent’s interest in the partnership. Will you
kindly enclose me such profit and loss statement, returning
this letter for our files?

Yours truly,
EK/MJ.

ENC.
20

January 26th, 1922,

Charles A. Rathbun, Esq.,
Morristown,
N. J.

Dear Sir:—

I have your letter of January 25th, written in behalf
of Albert W. Baker. Your client is entitled to the prop- 30
erty given him by the deceased, and Mr. Baker accurately
described this property. Your client now claims that notes
given in part payment for partnership property long since
sold is given him by this codicil. I can see no justifica-
tion for this position, nor can I find any just claim for
any portion of the assets of the firm of Soltau & Baker.

Mr. Baker’s uncle gave him his one-half interest in the
firm of Soltau & Baker, consisting of store fixtures, pro-
duce, supplies on hand, horse and wagon, one-half, un-
divided interest in the cress beds, real estate and personal 4
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property at Bonny Brook and Spotsdam, in Cumberland
County, Pa., ialso personal property at Mecbanicsburg,
Pa.; also one-half undivided interest in real estate and
personal property in dJefferson and Knox Counties,
Tenn. The limitation of the gift is circumscribed by his
definite declaration of what should pass under this gift.
If you have any different view about the matter, will you
kindly write me.

Yesterday we enclosed the State Tax Commission at
New York, $243.00 estimated tax due from this estate, and
I suppose some portion of this tax is levied upon the in-
terest of your client. As soon as the statement is re-
ceived from Albany will advise you the amount due.

Yours truly,
EK/MJ.
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March 23rd, 1922.

Albert W. Baker, Esq.,
184 Washington St.,
New York, N. Y.

Dear Sir:—

The New York Appraiser in the Estate of Richard S.
Baker has appraised your interest in the partnership of
Soltau & Baker at $8/76.86, upon which a state transfer
tax will be assessed in the State of New York. Inasmuch
as you will be compelled to pay this tax, this is to give
you notice that if you protest the amount of the assess-
ment you had better take it up at once. The State Ap-
praiser is Mr. Albert J. Berwin, State Tax Department,
Woolworth Building, New York.

Yours truly,

EK/MJ.

Soltau & Baker
Growers, Dealers
Water Cress Produce
184 Washington Street,

New York.
C. Soltau
A. W. Baker

New York, Apr. 18, 1922.
Mr. Elmer King,

Morristown,
N. J.

Dear Sir:»

Enclosed find check for $176.36 to cover N. Y state
inheritance tax as requested in.your letter of Apr. 11th.

Tours truly,

ALBERT W. BAKER.
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Charles A, Rathbun
Counsellor at Law
Morristown, N. J.
2 Washington Street.

Jan. 25, 1922,
Elmer King, Esq.
City.
Dear Sir:—

On behalf of Mr. Albert W. Baker I would advise you
that he* does not recognize the claim of Mrs. Richard S.
Baker to one-half of any portion of the assets of the firm
of Soltau and Baker. He claims that, under the codicil
to the will, it was the intention of his uncle, Richard S.
Baker, to give to him the one-half undivided interest in
the firm which carried with it all the personal assets of
the firm.

We do not wish to appear in the role of being antag-
onistic or claiming anything which rightfully belongs to
Mrs. Baker and we would be very glad to join with you
in expediting any proceedings which might be considered
advisable in order to bring the matter to a speedy settle-
ment.

Yours truly,
CHARLES A. RATHBUN.



39
Exhibit D. 1.

EXHIBIT D. 1

REPORT

on Partnership of Soltau & Baker
as at close of business
September 24, 1921
together with Schedules, etc.

N. Y. City, January 16, 1922.

Messrs. Soltau & Baker,
184 Washington St.,
New York, N. Y.

Dear Sirs—

In accordance with your request, I am submitting here-'
with a financial statement of the condition of the business
of the equal partnership composed of Charles Soltau and
R. S. Baker (deceased), doing *business under the firm
name of Soltau & Baker, at 184 Washington Street, New
York City, as at the close of business September 24th, 1921.

The ASSETS were all verified as follows:

CASH, $4,658.09, consists of $4,189.06 balance to the credit
of the partnership on deposit at the Irving
National Bank; this amount was verified by
balance as shown by the partnership check book
and by a statement from the bank; cash and
checks on hand at the office ready for deposit
amounting to $436.40, and collected by, and due
from “ Gus” $32.63, making a total of $469.03;
(also at office in safe), carried as assets and con-
sidered collectible, were tickets for cash drawn
for personal use— Charles Soltau, $18.75, drawn
during the year 1918, and R. S. Baker, $75.00,
drawn during the years 1919 and 1920; there
v(as also in the safe a protested check for $16.40
signed by E. H. Harrington, many years old



Exhibit D. 1.

and considered Worthless; this item is not in-

cluded as an asset.

ACCOUNTS RECEIVABLE, $1,338.97, consists of current
accounts due from customers as detailed per
Schedule: A, attached to this report, all con-
sidered good and collectible. An item of $21.00
against Clark & Hutcheon for bill of 8/20/21 has
been omitted, due to the payment of same hav-
ing been disputed and refused. The books
show this amount as unpaid, whereas Clark &
Hutcheon claim that it is paid. It was decided
to regard this bill as written off in preference
to incurring the enmity of Clark & Hutcheon.

NOTES RECEIVABLE, $1,100.00, per Schedule B here-
with attached, in detail. These are all con-
sidered good and collectible.

INTEREST ACCRUED, $154.33, is the amount of in-
terest accrued on the foregoing Notes Re-
ceivable, as detailed per Schedule D attached.

INTEREST ACCRUED, $14.77, consists of the propor-.
tion of interest due the partnership from Irving
National Bank, being 5/6 of the total amount of
$17.72 credited by the bank on the daily balance
of the partnership for the entire month of
September, 1921.

RENTS RECEIVABLE, $55.00, due from Morris Keller
for rent of loft.

INSURANCE UNEXPIRED, $10.42, is the amount cal-

culated as paid in advance for current in-
surance, both compensation and fire.

CAPITAL STOCK, $100.00, consists of one share (par
value $100.00) of the Capital Stock of the Bank
of New Market, Tenn., made to Soltau & Baker
as holders.
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INVENTORY, $753.60, consists of Merchandise on hand
$112.50, Furniture & Fixtures $300.50, Office
Stationery $10.00, Paper & Twine $258.00, and
Equipment (14 pairs boots and 1 warehouse
truck) $72.60, values all determined by an in-
ventory.

The LIABILITIES are as follows:

ACCOUNTS PAYABLE, $802.79, is made up of current
accounts unpaid as at date, per Schedule C
attached.

CHARLES SOLTAU, PERSONAL, $318.71, amount due
him to equalize his drawings with drawings
made by Mr. Baker (deceased) during the
years 1918, 1919 and 1920 for personal railroad
fares, as per bill out in detail by Mr. Soltau.

WAGES ACCRUED, $98.00, consists of $72.00 due Mr. A.

W. Baker and $26.00 due “ Gus” at date, Sep-

tember 24, 1921

EXPENSES ACCRUED, $5.08, due “ Gus” for expense
moneys advanced by him during the week end-
ing September 24, 1921.

To attempt to set up the yearly income for the past
three years from the bookkeeping methods employed would
involve considerable time and expense, and it was there-
fore decided to set up these figures from the Income Tax
Statements filed for the 1918, 1919 and 1920 years as
follows:

Year 1918, ... $2,970.56
“ 1919, e, $3,723.34
“ 1920, e, $3,805.52
Total for the three years, $10,499.42, an average

income of $3,499.81 per year.

10

20

40
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Summarizing the total assets as per Balance Sheet iii
the amount of $8,278.93 and deducting liabilities in the
amount of $1,224.58, leaves the Net Worth of the partner-
ship as $7,054.35, or $3,527.17 for each of the two partners.

Respectfully submitted

Certified Public Accountant.

BALANCE SHEET

and
SCHEDULES
ASSETS:
Cash in bank.ccoooevuueeennn..o. $4,189.06
920 i U safe .o 469.03 $4,658.09
Charles Soltau, personal 18.75
R. S. Baker, personal.... 75.00

Accounts receivable

(Schedule A) ............. 1,338.97
Notes receivable
(Schedule B) .............. 1,100.00
Interest accrued, notes
receivable (Schedule D) 154.33
#0 Interest accrued, Sept.
daily bank balance .... 14.777
Rent receivable, (Morris
Keller) ........ H e 55.00
Insurance unexpired .... 10.42
APITAL STOCK.
One (1) share bank of
New Market, New Mar-
ket, Tenn., par ......... 100.00

40
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INVENTORY.
Merchandise ............... 112.50
Furniture & Fixtures 300.50
Office Stationery ........ 10.00
Paper & Twine .............. 258.00
Equipment ................. 72.60
LIABILITIES.
Accounts payable
(Schedule C) .............
Charles Soltau, personal.
WAGES ACCRUED.
A. W. Baker ... 72.00
CGUS” 26.00
Expenses accrued “ Gus”
Net worth........ccoccee.
SCHEDULE—A

43

753.60

802.79
318.71

98.00
5.08

1,224.58
7,054.35

$8,278.93 $8,278.93

ACCOUNTS RECEIVABLE

Fred Gunset .....cccocoviiiiiiiiviiiiiieeieieeeeeereeveenenns 45.57
H. M. NO€ & COuueeeeeeee e 7.97
Rump Bros..ccoe eveeeviiiiiii e 303.62
Clark & Hutcheon ..........cccccovvvvvvvvvvvvvvvnnininnnnnn, 119.87
M. J. Mulligen .....ccoooeeeeieieiiieieeeeeeeeeeeeeeeeeeee, 80.25
Neuhaus & Thorman.......ccccovvvvvvevivveeeeeennnnnn., 13.02
E. VanWoert ..., 17.18
John Buckle ... 22.50
H. Kelly & Son ..cccoccviviiiiiiiiiiiiiiieeee e, . 94.50
Joseph Beck ..., 1.92

P. A. Richmond

............................................ . 1.75

10
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Vesey Franckle ..., 3.25

M. O’Brien & Son ..cooovvveieeieiiiiiiiiiieeeee yyeeeeeeerreraa—— 21.76
J. H. Francke & Co.ooiriiiiiiiiiiiiiiiiiiiiiiiiees e, 16.59
Werblovsky oo ,234.86
McCarren ......cccoeeeeeeveeneeeiiinineenenns 8.19
W. G Thrig i, 21.00
A, KIAYET oo 54.25
Waterman & Co.viiiiveeeeiiieeeiiiieeeeeeee e, 63.87
M. Mergentime ........ooovvviiiiiiieeeeeeeeeeeceeee e 48.99
S. E. Hunter ..o 135.65
S. D. Woodruff ..o 6.28
Charles Busner .........ccccoocuvueeeennn. 16.13
$1,338.97

SCHEDULE—B
NOTES RECEIVABLE

'Name Dated Payable Amount
S. E. White January 1, 1921 September 1, 1921 ........... $ 50.00
“ do January 1, 1922 ............... 50.00
“« do May 1, 1922 ....ccevvvvvneenenne 50.00
“ do September 1, 1922 ...... 50.00
D. B. Hodges January 15, 1919 3 years from date .......... 300.00
“ do 4 « “  rrereeeeeene 300.00
“ do 5 « C 300.00
$1,100.00

Above notes all payable with interest at 6% per annum,
and all payable at City National Bank, Knoxville, Knox
Co., Tenn.
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SCHEDULES
and

Statement of Charles Soltan

SCHEDULE-—C
ACCOUNTS PAYABLE

American Railway Express ..................... $ 23.88
George C. Moyer:

Expenses ..eiiiiiiiiiieeeeee 42.07

Wages oo 127.50 169.57
New York Edison Co............. . 6.08
New York Telephone Co. ... 10.90
National Coal & Ice Co......... 31.36
A. B. Harnish (Feed, etc.) .. 95.54
Ira B. Lehman (Taxes) ........ 16.62
Western Union Telegraph Co. 2.12
Charles Heppehammer:

Wages oo, 199.10

Ice & Feed ..ol 48 14

School Taxes....cccceeeeeennees 68.80

Freight .. 1.12 317.16
Cochren & Alcock (hardware) .................. 7.05
Horace S. Ely & Co., (Rent

for 1 5/6 months) .....ccoociiieieeiiiiiiiinnn, 183.34

Hauck Bros, (hardware) ......ccceeeirirnnnnne. 1.75
Garbage M amn .cooceeeeeeeiieiiiiiiicieeee e 00
Towel SUPPLY oo 112
(FAS ettt —————————————— 2.25
Expense (A. W. Baker) .....ccccceeveeeeeeeeeennnn .75
Plumiber ... 230

$802.79

10
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SCHEDULE—D
INTEREST ACCRUED ON NOTES RECEIVABLE

8 months, 25 days on S. E. White, 200.00,

e $ 8.83
2 years 8 months 10 days on D. B. Hodges, 900.00..

145.50

$154.33

New York, N. Y., September 24, 1921.

Statement of Charles Soltau, of Soltau & Baker $318.71
To equalize Charles Soltau’s personal drawings in the
years 1918, 1919 and 1920 with personal drawings of R.

S. Baker (deceased).
for his personal carfares.

The records

Mr. Baker made these drawings

in his own

writing in the firm’s possession are as follows:

1918
June
Sept.
Oct. u
Nov. a
Dec.

1919
Jan.
Apr.
May
June

~

July
Aug.
Sept.
Oct.
Nov.
Dec.

-

- - -

WHHHPRP =+ o

&

......

............
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1920
Apr

June
July

Sept.

M

i7

i

Against this amount, 337.67 Mr. Baker

drew to the amount of

Leaving a balance o f

which the records do not show that

he drew.

Mew Jersey State Lihrary

$337.67

$318.71 20

$ 18.96

30

40
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EXHIBIT D. 2.

This Form to he Used Only in Cases Where Death
Occurred on or Subsequent to May 14, 1919.

SURROGATE’S COURT—NEW YORK COUNTY.

In the Matter of Affidavit for
The Transfer Tax Upon the Estate of Appraisal
Richard S. Baker, Deceased. Non-Resident.

State of New dersey,
County of Mor ris.

Anna B. Baker, being duly sworn, deposes and says:

I. That she resides at Borough of Hopatcong, Sussex
County, N. J.

II. That said decedent died on the 26th day of Sep-
tember, 1921, a resident of Borough of Hopatcong, Sussex
County, State of New dJersey, testate and letters testa-
mentary were issued on the 7th day of October, 1921,
by the Surrogate of the County of Sussex, State of New
Jersey.

III. That deponent was appointed the Administrator

Executor
of this estate.

IV. That the decedent died seized and possessed of
no real estate in the State of New York, and no goods,
wares or merchandise physically in the State of New York,
except as stated in Schedule A, hereto attached.

V. That decedent died possessed of no stock of cor-
porations organized under the laws of the State of New
York, or stock of national banking associations located
in the State of New York, except as stated in Schedule A.
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VI. That decedent died possessed of no shares of
stock in foreign corporations, joint stock companies and
associations, and the bonds, notes, mortgages or other
evidences of interest in any corporation, joint stock com-
pany or association wherever incorporated or organized,
if such stock, bonds, notes, etc., are represented by real
estate in New York State, except as stated in Schedule
A. (Shares of stock, bonds, etc., of such corporation,
joint stock company or associations being in the nature
of a moneyed corporation, a railroad or transportation
corporation, or a public service or manufacturing cor-
poration, as defined and classified by the laws of the
State of New York, need not be listed.)

VII. That decedent died possessed of no interest in
any partnership business conducted wholly, or partly,
within the State of New York, and was not possessed of
any money or capital invested in business in the State
of New York, either as principal or partner, except as
stated in Schedule A.

VIII. That decedent made no transfer by deed, grant,
bargain, sale or gift in contemplation of death or intended
to take effect in possession or enjoyment at or after death
of real property, or of goods, wares, and merchandise
within the State of New York; or of shares of stock of
New York Corporations or of National Banking Asso-
ciations located in the State of New York, or of property
evidenced by or consisting of shares of stock referred to
above in paragraph VI hereof; or of any interest in a
partnership business conducted wholly or partly within
the State of New York, except as stated in Schedule A.

IX. That at the time of decedent’s death there was
no property held in the joint names of said decedent and
any other person, or by decedent and another as tenants
by the entirety, or in the joint names of decedent and an-
other payable to either or the survivor, or held by the

iq

20

“4q

40



10

20

2Q

10

50
Exhibit D. 2.

decedent in trust for any other person, except as stated
in Schedule A.

X. That decedent had no power of appointment under
any will, deed, or other instrument, except as stated in
Schedule A.

XI. That the following are the names, relationship

and amount of interest of the persons among whom this
estate 1s distributable,

Name Age of Amount of

and Relationship Address Life Tenant Interest

Anna B. Baker, Landing, N.J. Residuary.

Nancy L. Ryerson, Landing, N.J. Use for life prop-
erty in N. J.

Charles A. Baker, Kenvil, N.dJ. Int. ~4 in property
in N. J.

Sylva L. Baker, Kenvil, N.J. do.

JeremiahM.Baker, Kenvil, N.J. do.

Alice Baker (now

Alice Baker King) do.

Albert W. Baker, Dover. y2 business Soltau
& Baker in New
York.

XII. That the fair market value of decedent’s entire
estate at the time of death wherever situated is $62,000
of which $54,000 represents the value of decedent’s per-
sonalty, wherever situated.

XIII. That the estimated amount of debts due New
York creditors and for New York Administration expenses
1s $425; and the amount of other debts and administra-
tion expenses 1s $4,753.40.

XIV. That Schedule B, heretofore attached, contains
a list of the deductions claimed, the nature of each de-
duction being briefly stated.
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XV. The facts showing the decedent to be a non-resi-
dent of the State of New York at the time of his or her
death are as follows:

He has lived in Morris and Essex Counties, New Jer-
sey, all his life. He was a councilman of the Borough
of Hopatcong, Sussex County, New Jersey, when he died.
His business was that of produce merchants, 184 Wash-
ington St., New York, as a partner with Charles Soltau,
under the partnership name of Soltau and Baker.

XVI. That the decedent did not dwell or lodge in the
State of New York during and for the greater part of any
period of twelve consecutive months in the twenty-four
next preceding his or her death except as above stated.

XVII. That this affidavit is made for the purpose of
inducing the Tax Commission of the State of New York
to issue waivers for the transfer of the following prop-
erty:

A one-half interest was owned by deceased in the

produce merchant business in New York conducted at 184
Washington St., New York.

ANNA B. BAKER.

Sworn to before me this 6th
day of December, 1921.

Mary L. Jamieson,

Notary Public of N. J.

Note. Attach copy of decedent’s will, if any.

20

40
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Containing

(1)

(2)

(3)

(4)

(5)

(6)

(7)

52

SCHEDULE “A”

a list of all Real Property in the State of
New York, with the Assessed Value of
each parcel for tax purposes, for the
year of decedent’s death; also, the esti-
mated Market Value thereof, and an
affidavit of appraisal thereof by a com-
petent real estate appraiser.

A statement of decedent’s goods, wares
and merchandise physically in the
State of New York.

A statement of stock of New York cor-
porations, giving par value, and amount
of stock issued, and of national banking
associations located in New York.

A statement of shares of stock, bonds,
etc., mentioned in Paragraph VI of at-
tached affidavit.

A detailed and accurate book state-
ment of decedent’s business interest,
co-partnership interest, or capital in-
vested in business in the State of New
York.

A statement of property transferred
in contemplation of death, or to take
effect at or after death as mentioned
in Paragraph VIII of attached affi-
davit.

A statement of property of decedent
held jointly with or in trust for an-
other as mentioned in Paragraph IX
of attached affidavit.
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SCHEDULE “B”

Containing a list of the deductions claimed, the nature
of each deduction being briefly stated.

None.

In the name of God, Amen, I, Richard S. Baker, of the
Borough of Hopatcong in the County of Sussex and State
of New Jersey do hereby make, publish and declare this
present writing to be my last will and testament .in man-
ner and form following that is to say:—

First. I order and direct the payment of all my just
debts and funeral expenses.

Second. I give, devise, and bequeath all my estate
both real personal and mixed (excepting real estate
owned by Charles Soltau and me in the said Borough of
Hopatcong, Sussex County, N. J., near Point Pleasant
on Lake Hopatcong, which I expressly reserve from the
operation of this item) unto my wife Anna B. Baker, to
her, her heirs and assigns forever.

Third. I give, devise and bequeath unto my sister
Nancy L. Ryerson, the use for life of my one half interest
in the real estate owned by Charles Soltau and me near
Point Pleasant, Lake Hopatcong, Borough of Hopatcong,
Sussex County, N. J., and upon her death, I give my said
one half, unto my brother a one half part thereof;, and
unto Sylva L. Baker, widow of Sylvester C. Baker, and
Jeremiah M. Baker and Alice Baker, children of said
Sylvester G. Baker deceased, the other half thereof; to
them their heirs and assigns forever.

Lastly I hereby nominate, constitute and appoint my
said wife Anna B. Baker Executrix hereof.

In Witness AVhereof I have hereunto set my hand and
seal this first day of December, A. D. nineteen Hundred
and eleven.

RICHARD S. BAKER. (seal)

10
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Signed, sealed, published and declared by the said Tes-
tator to be his last will and testament in our presence
and we at his request, in his presence and in the presence
of each other have hereunto set our names as attesting
witnesses the day and year above written.

HERBERT K. SALMON, Stanhope, N. J.
ELMER KING, Neteong, N. dJ.

I give devise and bequeath to Albert W. Baker my one-

half undivided interest in the firm of Soltau & Baker,
184 Washington St. N. Y. consisting of store fixtures pro-
duce and sullies on hand, horse & wagon, my one-half un-
divided interest in our cress beds real estate and personal
property at Bonnybrook and Spotsdam in Cumberland
Co. Pa. also personal property at Mechanicsburg, Pa.
also my one half undivided interest in our real estate
and personal property in Jefferson and Knox Counties,
Tenn. December 12th, 1916.

RICHARD S. BAKER.

Signed, sealed and declared by the said testator to be
his last will and testament in our presence we at his
request in his presence and in presence of each other
set our names as attesting witnesses.

WARNER G. TAYLOR, Stanhope, N. J.
FRANK HULSE, Stanhope, N. J.
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SCHEDULE A. ?
Paragraph No. 1.

A list of all real property in the State of New York,
with the assessed value of each parcel for tax purposes,
for the year of decedent’s death also, the estimated mar-
ket value thereof, and an affidavit of appraisal thereof
by a competent real estate appraiser.

None.

SCHEDULE A.
Paragraph No. 2.

The following is a statement of decedent’s goods, wares
and merchandise physically in the State of New York:

10 barrels of water cress............... $112.50
Cash register ........cccccoiiiiiiiiil. 100.00
Safe & desK.coie e, 100.00
Desk e, 25.00
16 coils of twine.....oooevvvvvruvnnnnnns 208.00
Electric motor ......cccooeeeeeieieieieeennnn. 60.00
6 bales of paper..cceiiiiiiinnnnnne. 42.00
Paper bags ...cccoeeeeeiiiiiirvnnnnnnn. 8.00
14 pair of boots.....ccccveveeeeeeenennnn. 70.60
Hand truck ...cocccivviiiiiiiiiieeeiiennnnns 2.00
Stationery ......cccccccvvviieeeeeennns 10.00
Clock .......... 7.50
St°vVe i, 8.00

$753.60

Mr. Baker’s interest in the goods, wares and merchan-
dise aforesaid was one-half thereof, or $376.80.
See Affidavit attached.



State kind where incorporated Lowest selling price on Sept. 27, 1921

(Unless otheruvnse stated)
Pr(if_ 700 Shires Fred B. Holden Lime & Products Corp. par $10.. .No record.

Del. 70 Dupont Chemical R. S. Baker, par $5.00................ Sold 7% Sept. 28/21
Com. 15 I American Zinc ¢ Slate R. S. Baker par $100........ -} Address A. B. Borries,
Pref. 15 it American Zinc & Slate R. S. Baker par $100........ . Joplin, Mo.
I 66 it Lime & Stone Products Corp. par $10.......cccccereunes .) 1 share of preferred with 50% bonus
Com. 50 it Lime & Stone Products Corp. par $10.........cccuueuees . (of common offered at $9 March 1921.
n 25 it Assoc. Industrials R. S. B. par $100..........cccocueueue... .No record.
Va. I 25 i Tennessee Agricultural Chemical par $5................ .Offered at $.30 August 1921.

Newgork ‘I‘I 10 L]lI American Tel. ¢« Tel. (Nancy L. Ryerson) par $100)
12 I American Tel. & Tel. (Arma B. Baker) par $100..: 107%

N. Jersey 100 International Nickel Co. A. B. Baker, par $25.... .13%
Del. Pref. 50 4 Atlas Powder Co. par $100........ccccerervererrerervereraereenenees .Bid 66% asked 67
N. York I 9 i Ameri. Tel. ¢« Tel. (Nancy L. Ryerson) par $100. ..
N. York I 10 it Amer. Tel. & Tel. R. S. Baker par $100........ccccuueeunet (0 107%
N. J. Com. 6% Lake Hopatcong Park Assoc, par $100.........ceeeun. .No record.
N. Y. Pref. 112 u Am. La France Fire Eng. Co. par $100.........ccceeueeue. .Bid 73 asked 80
N. J. Com. 16 " Lake Musconetcong Land Co. par $100.................... -No record.
N. J. 1 5 I Lake Hopatcong Country Club, par $100................ .No record.
Del. n 76 n E. I. Dupont DeNemours par $100.........ccceeververeerennen .Bid 112 asked 115
Delaware 100 i Gen. Motors, debenture par $100'.........ccceereererrerruene .6% sold 65%
7% sold at 74
“ Com. 100 u Gen. Motors, debenture par $100......cccccceveeereeerrurenne 10%
Organized in Texas as a
Trust Estate 69 shares Hercules Petroleum par $10. . . ... -50c asked, no bid
Delaware Pref. 10 u Hercules Powder, par $100.......ccccceereeereereerruereeereennes .80%
a I 11 u Hercules Voting common par $100........cceceerverenene .Bid 130, asked 134
Arizona 400 w Canario Copper Co., par $10......... ,.Address Cameron Michel Co. 8 W 40 St.

N. Y. not listed, unable to locate
market.

‘a nqryxy



Del. 5 € Copper Exploration Co. par $10.....cccccevvverevccerenes «. Unable to locate
“ Pref. 15 e Copper Exploration Co. par $10.....ccccceecrverecrcenecen .. | any market
Organized in Texas as joint
Stock Asso. 50 shares Ajax Oil Temp. Cer. par $10... . . . ... 50c asked, no bid

Del. 36 " E. I. DuPont DeNemours par $100........cccccccevvveeeeee .. . Bid 112, asked 115
N. J. Com. 250 fe International Nickel par $25....cciiecivivceeececenn .. .13%

Pref. 15 " American Zinc & Slate, par $100.......cccoveeerveeecenn .. . Address given above.
Montana 50 « Anaconda Copper Mining Co......cccccvvvrerersnrrisannes .. .26%

N. J. Charter void 1910 for
non-payment of taxes

15 shares Pyrites Mining & Reduction Co. $10.......cccceeuvreeee .. . Doubtful value.
500 " The Agnacate Mines, par $5 . . <. .. .No record.
N. J. 10 € Press Printers & Publishers, par $10.......cccouueeeee .. .No record.
N. Y. Com. 15 “ Buffalo Potash & Cement, par $100.......cccceecvrenen ... Company sold in bankruptcy, 1918
N.Y. Pref. 10 b Buffalo Potash par $100........eccceeereeeeeciirreeeeeeccrnene
Organized in Texas as a
Trust Est. 18 shares Hercules Petroleum $10. . cesreeriesien o .. .Asked 50c no bid
Delaware Pref. 2 i Atlas Powder par $100........ccevvirivennveinnercrnessencns .. .Bid 67, asked 73 September 1921
Com. 17 o Atlas Powder par $100........ccocervvernvercrenssencsnsssenes .. .Bid 112, asked 119 Sept. 1921.
BONDS
New Jersey. 1-1000 McEwan Bros. 7% 1929 1/22 $1000.......ccccceeecvrenee .. .Sale on Sept. 22, 1921 at 95
1-1000 Atlas Powder Co. 7%-1936-Feb & Aug. $1000... ... Bid 99 asked 99%
5-100 Third Liberty 4% 1928, Sept. 1921, $500............ .. .93.78 Low on Sept. 27.
1-100 Victory Liberty 4% 1923 June 1921, $100............ .. .99.42 Low on Sept. 27.
1-50 Third Liberty 4% ‘25 Sept. $50..cccccccvercrceecirinnens .. .93.78 Low on Sept. 27.
3-100 4th Liberty 4% ’38 Oct. $300.....ceeeeeeercreeeececrrrneeee oo .90.40 Low on Sept. 27.

3-1000 2nd Liberty «4% ‘42 Nov. $3000.....cccccevcerevvrccrennes .. .90.26 Low on Sept. 27.

‘a nqryxy
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State of New dJersey
County of Morris

Nancy L. Ryerson, of full age, being duly sworn on her
oath, according to law, deposes and says:

I am a sister of Richard S. Baker, late of the Borough

of Hopatcong, in the County of Sussex and State of New
Jersey, deceased. At the time of his death, he had a
safe deposit box in the Mercantile Safe Deposit & Trust
Company, 115 Broadway, New York, N. Y. As I had no
safe deposit box of my own, my brother kept for me in
this box twelve shares of the American Telegraph &
Telephone Co. This stock was purchased by me, and 1
gave my brother the money for it. All the dividends on
these shares of stock have been paid to me during his
lifetime.

NANCY L. RYERSON.

Sworn and subscribed to before me this 15th day of
December, A. D. 1921.

Mary L. Jamieson,
Notary Public of N. J.
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State of New dJersey.

County of Morris

Anna B. Baker, of full age, jbeing duly sworn, according
to law, on her oath, deposes and says, I am the widow
of the late Richard S. Baker, who died a resident of the
Borough of Hopatcong, in the County of Sussex and State
of New Jersey. My husband died September 26th, 1921.
At the time of his death, he had a safe deposit box in the
Mercantile Safe Deposit & Trust Company at 115 Broad-
way, New York City. I had no safe deposit box of my
own, and my husband kept my stock for me in his box
in New York. At the time of his death, I had in this box
twelve shares of the American Telegraph & Telephone Co.
stock, which was in an envelop marked Anna B. Baker.
I also had fifty shares of Atlas Powder Company stock,
a Delaware Corporation which was likewise held by my
husband in this box. There was also in this box 100 shares
of International Nickel Co. stock which likewise belonged
to me. The purchase was made fifty shares at a time.
On the first fifty shares I received a dividend, but after
the purchase of the other fifty shares, the company ceased
paying dividends, and I have had no dividends on any
of the International Nickel Co. stock since. All these
stocks were mine, and I have always received the
dividends on them, except the International Nickel Co.
stock above noted. I also own a Liberty Bond of $50 and
one for $100 in the said deposit box rented by my husband.

ANNA B. BAKER.
Sworn and subscribed before me this 9th day of De-
cember, A. D. 1921.

Nora C. Pruden,
Notary Public of N. J.

20
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SCHEDULE A.
Paragraph No. 3.

The following is a statement of the stock of New York
Corporations giving par value and the amount of stock
issued and of National Banking Associations located in
New York.

Selling price

Sept. 27, 1921
N. Y. 10 Shs. American Tel. & Tel
(Nancy L. Byerson) par $100

107%
u 12 Shs. American Tel. & Tel.
(Annie B. Baker) par $100
N. Y. 2 Shs. American Tel. & Tel.
1 (Nancy L. Byerson) par $100
10 Shs. American Tel. & Tel.
B. S. Baker, par $100
107%
K. Y. Pref. 112 Shs. Am. La France Fire
Eng. Co. par $100 Bid 73 asked 80
N.Y. Com. 15 Shs. Buffalo Potash &
Cement, par $100 Company sold in
Bankruptcy, 1918.
N.Y. Pref. 10 Shs. Buffalo Potash, par {
$100

SCHEDULE A.
Paragraph 4.

The following is a statement of the shares of stocks,
bonds, etc., mentioned in Paragraph VI of attached affi-
davit.

None.



V-
61

Exhibit D. 2.

SCHEDULE A.
Paragraph No. 5.

Following 1s a detailed and accurate book statement
of decedent's business interests, co-partnership interest
or capital invested in business in the State of New York.

10

State of New dJersey,
County of Mor ris.

Charles Soltau, of full age, being duly sworn, on his
oath according to law, deposes and says:

I reside in the Borough of Hopatcong, in the County
of Sussex and State of New Jersey.

1 was one of the firm of Soltau & Baker, consisting
of myself and Richard S. Baker, who died September
26th, 1921, a resident of the State of New Jersey.

Mr. Baker and I were in business at 184 Washington 20
St., New York City, at the time of his death.

A statement of all. the decedent’s goods, wares and
merchandise physically in the State of New York at the
time of Mr. Baker’s death, or in which he had any in-
terest i1s as follows:

10 barrels of water cress.... ... .$112.50
Cash register .........cccceeee. ... 100.00
Safe & desKk..ovvveeeveeieiiiiiiiiinnn L 100.00
Desk oo 25 00
16 coils of twine.......ccooeeeeeenn. .. 9208.00
Electric motor .......... . ... 60.00
6 bales of paper................ . 492.00
Paper bags ...

14 pair of boots.............. .. 70.60
Hand truck ...

Stationery ..........

Clock ..o

Stove  .eeeeennnn.

40
$753.60
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Mr. Baker’s interest in the goods, wares and mer-
chandise aforesaid was one-half thereof, or $376.80.

The business conducted by Mr. Baker and myself was
the business of water-cress produce; we kept no stock of
goods on hand in New York, and the foregoing state-
ment 1s a true itemization of all the goods, wares and
merchandise of the firm of Soltau & Baker physically in
the State of New York, in which Mr. Baker had any in-
terest.

CHABLES SOLTAU.
Sworn and subscribed to before me this
eighth day of December, A. D. 1921.

Mary L. Jamieson,

Notary Public of N. .

SCHEDULE A.
Paragraph No. 6.

Following is a statement of property transferred in
contemplation of death, or to take effect at or after death
as mentioned in Paragraph VIII of attached affidavit.

None.

SCHEDULE A.
Paragraph No. 7.

A statement of property of decedent held jointly with

or in trust for another as mentioned in paragraph IX of
attached affidavit.

None.
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State of New dJersey, 1
County of Mor ris.

Anna B. Baker, of full age, being duly sworn, accord-
ing to law, deposes and says: I have made careful inves-

tigation of the ages of the persons interested in the es-
tate of Richard S. Baker, deceased, and they are as fol-
lows :

Nancy L. Ryerson, aged 61
Charles A. Baker, il 69
Sylvia L. Baker, « 59
Jerjemiah M. Baker, « 30
Alice C. Baker, now Alice C. King, * 29

Deponent further says that the following is a list of the
debts due from the deceased at the time of his death and
paid by this deponent as Executrix:

Oct. 1st, Note due for Stock Kelsey Motor Co...$ 425.00

Oct. 2nd, Gillen & Young Co. (Undertaker)........ 647.25
Nov. 9th, Thomas King, Digging & bricking grave  47.00
Nov. 14th, Stidworthy Garage........cccccccvvivirnnnnenn. 2.25
Nov. 14th, Benson’s Garage......cccooeveeveeeeeeeeeennn. 14.70

Oct. 8, Cigars order and received previous to
death ..o
$1141.60
ANNA B. BAKER.

Sworn and subscribed to before me this
28th day of December, A. D. 1921.

Mary L. Jamieson,

Notary Public of N. .

10

20

5.40
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40
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State of New dJersey,
County of Mor ris.

Elmer King, of full age, being duly sworn, on his oath,
according to law, deposes and says, that he is a practicing
attorney of the State of New Jersey, with offices in Mor-
ristown. I am familiar with the testamentary expenses
in this State.

There will be no inventory or accounting.

The personal estate being over $50,000 the maximum
commissions of 5% is usually allowed. The commissions
therefore will approximate $2,500.00. Incidental ex-
penses, say, car fare, &c., $25.00; publishing notice to
creditors $11.80; attorney’s fees $1500.

ELMER KING.

Sworn and subscribed this
day of December, A. D. 1921.
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EXHIBIT D. 2.

Rubber stamped: State Tax Department Transfer Tax
Bureau, Woolworth Building, Barclay 8080—Mar 22 1922
T!he report of the Appraiser, of which this is a copy, will
be filed within two days from above date, unless the es-
tate asks that it be withheld.

SURROGATES’ COURT.

County of New York.

In the Matter of the Appraisal, Under
the Transfer Tax Law7 of the Es-
tate of Richard S. Baker, deceased.

To the Surrogates’ Court of the County of New York:

I, Albert J. Berwin, who was by an order of Hon. James
A. Foley, one of the Surrogates of the County of Newr
York, made and entered on the 10th day of February, 1922
certified copy of which order is hereunto annexed, directed
to act as Appraiser, pursuant to Chapter 908 of the Law'd
of 1896, and the Acts amendatory thereof and supple-
mental thereto, do respectfully report:

Ast: Having filed my oath of office, pursuant to Chapter
173 of the Laws of 1901, in the office of the State Comp-
trailer, 1 gave notice by mail, postage prepaid, to all per-
sons known to have or claiming an interest in property of
said deceased, to wit, to the following persons named
in the petition presented on the application for said order.
The time and place were duly set forth in said notice at
which I would appraise such property of the above-named
decedent as might be subject to the payment of the
transfer tax; a true copy of said notice is hereto attached:

30

30
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Second: I further report that Richard S. Baker died
on the 26th day of September, 1921, a resident of the
State of New Jersey, leaving a Last Will and Testament,
a copy of which is hereto annexed and made a part hereof,
which was duly admitted to probate by the Surrogate of
the County of Sussex, State of New Jersey, and that
thereafter on the 7th day of October, 1921, letters testa-
mentary were duly issued by the said Surrogate to Anna
B. Baker, of Hopatcong, New dJersey, as Executrix.

Third: I further report the following appearances be-
fore me in this proceeding:

Lafayette B. Gleason, Esq.,
Attorney for State Tax Commission,
233 Broadway, New York City.
Messrs. King and Vogt,

Attorneys for Executrix,

10 Washington Street,

Morristown, New Jersey.

Fourth: I further report that on the 2nd day of March,
1922, at No. 233 Broadway, in the Borough of Manhattan,
in the City, County and State of New York, I appraised
the taxable assets of the Estate of Richard S. Baker, De-
ceased, within the State of New York, at their fair market
value as of the 26th day of September, 1921, the date of
his death, as follows :

Real estate in New York State.......cccoovvviiiiiiieiennnnnns none

Taxable Personalty within the State of New York:

112 shs Am. LaFrance Fire Eng. Co.

pfd. at . 77% $ 8,680.00
10 “ Am. Tel. & Tel. Co.................. 107% 1,073.75
25 “ American Locomotive Co. com 90 2,250.00

10 “ Buffalo Potash, pfd .o,
15 ‘¢ Buffalo Potash, com.................
One-half interest in partnership of Sol-

tau and Baker, appraised at.........cccceouunne... 8,776.88

............................

Gross New York Taxable Assets....ccocoeeeennne... 20,780.63
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Deductions: Debts, funeral and
administration expenses $2,678,40

Pr Lo e —————————— . $1,030.65
Commissions on N. Y. assets 310.04 1,340.69
Net New York Taxable Estate...ccccccooeeeeee cannene. $19,439.94

Fifth: 1 further report all the beneficiaries entitled
at the time of decedent’s death to an interest in this estate
pursuant to the provisions of Law, and of the said de-
cedent’s Last Will and Testament, the relationship of such
persons to decedent, the amount of the share or interest of
each, and whether such share or interest is taxable in
this proceeding, to be as hereinafter set forth, all of said
beneficiaries being of full age and sound mind except
as otherwise designated.

Exempt Taxable
Amt. of Amt. of
Beneficiaries Interest Interest
Albert W. Baker, nephew:
Specific bequest of interest
in partnership of Soltau and

Baker ..cooieieiiiin —eeeenaas $8,776.88 0. $8,776.88
Anna B. Baker, widow:
Residuary estate............... 10,663.06 $5,000 5,663.06

Respectfully subr{ﬂtted,

Appraiser.

Dated: New York, N. Y.,
1922.

(Rubber Stamp)

20
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Second: I further report that Richard S. Baker died
on the 26th day of September, 1921, a resident of the
State of New Jersey, leaving a Last Will and Testament,
a copy of which is hereto annexed and made a part hereof,
which was duly admitted to probate by the Surrogate of
the County of Sussex, State of New Jersey, and that
thereafter on the 7th day of October, 1921, letters testa-
mentary were duly issued by the said Surrogate to Anna
B. Baker, of Hopatcong, New dJersey, as Executrix.

Third: I further report the following appearances be-
fore me in this proceeding:

Lafayette B. Gleason, Esq.,
Attorney for State Tax Commission,
233 Broadway, New York City.
Messrs. King and Vogt,

Attorneys for Executrix,

10 Washington Street,

Morristown, New Jersey.

Fourth: I further report that on the 2nd day of March,
1922, at No. 233 Broadway, in the Borough of Manhattan,
in the City, County and State of New York, I appraised
the taxable assets of the Estate of Richard S. Baker, De-
ceased, within the State of New York, at their fairjnarket
value as of the 26th day of September, 1921, the date of
his death, as follows:

Real Estate in New York State ..coooeeeeeoeeeiieeeieeaeeaannn. none

Taxable Personalty within the State of New York:
112 shs Am. LaFrance Fire Eng. Co.

pfd. at . 77" $ 8,680.00

10 “ Am. Tel. & Tel. Co..uueennnnnnnne. 1073/8 1,073.75

25 “ American Locomotive Co. com 90 2,250.00

10 “ Buffalo Potash, pfd ........ccccccc. i,

15 “ Buffalo Potash, com.....cccccoviiiiiiiiiiiiiiiiiieeieeiieeeeeee,
One-half interest in partnership of Sol-

tau and Baker, appraised at................... 3,627.17

Gross New York Taxable Assets....cccoeeeeeennne. 15,530.92



Exhibit D. 2.

Deductions: Debts, funeral and
administration expenses $2,678,40

P- . $1,030.65
Commissions on N. Y. assets .......... 310.04 1,340.69
Net New York Taxable Estate.....cccoooeeviiinnnnnn. $14,190.23

Fifth: I further report all the beneficiaries entitled
at the decedent’s death to an interest in this estate pur-
suant to the provisions of Law, and of the said decedent’s
Last Will and Testament, the relationship of such per-
sons to decedent, the amount of the share or interest of
each, and whether such share or interest is taxable in
this proceeding, to be as hereinafter set forth, all of said
beneficiaries being of full age and sound mind except
as otherwise designated.

Exempt Taxable
Amt. of Amt. of
Beneficiaries Interest Interest
Albert W. Baker, nephew:
Specific bequest of interest
in partnership of Soltau and

, Baker e $3,5627.17 0. $3,527.17
Anna B. Baker, widow:
Residuary estate................ 10,663.06 $5,000 5,663.06

Respectfully submitted,

Appraiser.

Dated: New York, N. Y.,
1922.
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At a Surrogate’s Court held in and for the County of
New York at the Hall of Records, in the Borough of
Manhattan, City of New York, on the day of

19

PRESENT:
HON.

SURROGATE.

IN THE MATTER OF
The Transfer Tax Upon the Estate of

Richard S. Baker,

Deceased.

Upon reading the report of the appraiser, Albert J.
Berwin, Esq., duly filed herein on the 7th day of April,
1922, wherein it appears that said decedent died on the
26th day of September, 1921, and upon motion of Lafay-
ette B. Gleason, Attorney for the State Tax Department,

IT IS ORDERED AND ADJUDGED
That the cash value of the property referred to in said
report, the transfer of which is subject to the tax im-
posed by the act in relation to taxable transfers of prop-
erty and the tax to which said transfers are liable is as
follows:

Amount Amountof Taxable Tax
Beneficiary Received Exemption Amount  Assessed
Albert W. Baker, nephew $3,527.17 0 $3,527.17 $176.36
Anna B. Baker, widow 10,663.06 $5,000 5,663.06 56.63
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(Letterhead King & Vogt, Counsellors at Law)
Morristown, N. dJ.

April 11th, 1922.

Albert W. Baker, Esq.,
184 Washington St.,
New York, N. Y.

Dear Sir:—

The amount of tax assessed on the property coming to
you under the will of Richard S. Baker is as follows:
Amount assessed against you $3527.17, tax $176.36. Will
you kindly enclose me a check for this amount made pay-
able to Anna B. Baker, Executrix, so that the title of this
property may be vested in you.

Yours truly,

ELMER KING,
EK/MJJ.

20

30
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(Letterhead King & Vogt, Counsellors at Law)
Morristown, N. J.

April 21st, 1922.

Albert W. Baker, Esq.,
184 Washington St.,
New York, N. Y.

Dear Sir:—

This 1s to acknowledge receipt of check Soltau & Baker,
payable to you for $176.36, and endorsed by you, payable
to Anna B. Baker, Executrix. This check is in payment of
the collateral inheritance tax assessed by the State of New

York against your interest in the business of Soltau &
Baker.

Yours truly,

ELMER KING.
EK/MJ.
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EXHIBIT D. 5.

(Check)
New York, April 18, 1922. No, 9325
IRVING NATIONAL BANK 1-67 A&

Aetna Office
West Broadway and Chambers Street

Pay to the order of Albert W. Baker $176.36/100
One hundred Seventy Six and 36/100 Dollars
Payable through New York Clearing House.
SOLTAU & BAKER.
Soltau & Baker,
Water Cress Produce,
184 Washington St.

Endorsement:

Pay to order of Anna B. Baker, executrix.
Albert W. Baker
Anna B. Baker, Ex.
Anna B. Baker.

Received payment through the New York Clearing
House. Prior endorsements guaranteed. Apr. 25,
1922, No. 2. Federal Reserve Bank of New York. N.

Pay any Federal Reserve Bank or order. The National
Iron Bank, Morristown, N. J. Lewis D. Kay, cashier.

10

20
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40
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MEMORANDUM OF CONCLUSIONS.

IN CHANCERY OF NEW JERSEY.

Between

10 Anna B. Baker,

Complainant,

On Bill, &c.
and

Charles Soltau, et al.,
Defendants.

The bill in this case is filed by the executrix of Richard
S. Baker, deceased, for the construction of an attempt to
draw a holographic codicil, to the sufficiency of this no
question 1s presented by either of the parties. The in-
strument 1s question i1s as follows:

I give devise and bequeath to Albert W. Baker
my one-half undivided interest in the firm of Sol-
tau & Baker 104 Washington St. N. Y. consisting
store fixtures produce and supplies on hand,
horse & wagon, my one-half undivided interest in
our cress beds real estate and personal property,
at Bonnybrook and Spotsdam in Cumberland Co.
Pa. also my one-half undivided interest in our
real estate and personal property in Jefferson and

30 Knox Counties, Tenn. December 12th, 1916.

The complainant claims the decedent’s one-half inter-
est in the firm bank account under the preceding language
as the residuary legatee.

The answer of the defendants admits all of the allega-
tions in the bill, but asks for a construction of the codicil
that will result in the one-half interest in the bank ac-
count going to the defendant, Albert W. Baker, and a
further defense which, in substance, recites that the com-
plainant called upon the defendant for the sum of $176.36,

10 Dbeing the amount of the defendant Baker’s share of the
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inheritance transfer tax to the State of New York, which
sum was paid by him to the complainant and accepted by
her, wherefrom an estoppel is claimed.

It seems to me clear that the language of the codicil
following the word “ consisting’’ is descriptive of the ex-
tent of the one-half undivided interest in the firm that was
bequeathed by the decedent. While this instrument was
very inartificially drawn, I think there can be no question
of the propriety of drawing the inference that the tes-
tator meant to write “ consisting of store, fixtures, prod-
uce,” etc. In fact, defendants’ counsel see no objection
thereto, either in his oral argument or in the brief sub-

sequently submitted by him.

Under the case of Evens v. Griscom (42 Law, 579), and
the cases cited by Chief Justice Beasley, there can be no
question that the testator intended to restrict the interest
bequeathed to the specific items mentioned by him.

Counsel refer to the language of Vice-Chancellor Pitney
in Sites v. Eldredge (45 Eq., 632), which I do not think is
a parallel case. In that instance the testator undertook
to give to his wife “ all my real and personal estate, con-
sisting of clothing, jewelry, money” and a number of
other items of personal property. The question in that
proceeding was to determine whether or not the subse-
quent demonstration necessarily excluded the devise of
his real estate, and the Vice-Chancellor very readily and
easily decided that it did.

It is apparent that no assistance is obtained from that
opinion, and it might be pointed out that in the last para-
graph the Vice-Chancellor wandered into the realm of
speculation merely by way of illustration, inasmuch as his
own opinion alluded to the elementary principle that such
was no way to construe the language of a testamentary
instrument. Counsel have both quoted authorities as to
the distinction between the word “ consisting” and the
word “ including.” There can be no serious difference of
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opinion that they are not synonymous, and that where a
bequest is subsequently qualified by an inventory headed
by theé phrase “ consisting of” it is determinative of the
extent of the bequest; whereas a similar provision fol-
lowed by the word “including” would not by necessary
implication exclude items other than those mentioned.

With regard to the second defense of estoppel, I was
first somewhat impressed until the proceedings before
the New York Transfer Tax attorney were explained. It
appears that it was necessary to make a return to the
New York authorities of all the property of the testator
in the State of New' York, including his interest in the
firm of Soltau & Baker. For that purpose there was
secured from the defendants a statement of an account-
ant, and that was submitted to the Transfer Tax attor-
ney. He, not the executrix, then apportioned the tax as
between her and the defendant Baker and submitted a
copy thereof to counsel for the complainant. He, acting
for the complainant, then communicated with the defend-
ant who, notwithstanding that the proofs show there was
a controversy as to the effect of the codicil in this case
between him and the complainant, sent his check to her,
which was accepted by her. I do not think that he can
now expect to set this up by way of estoppel against her
claim.

Estoppel is defined in Pomeroy’s Equity Jurisprudence
(Sec. 804) as follows:

Equitable estoppel is the effect of the voluntary
conduct of a party whereby he is absolutely pre-
cluded, both at law and in equity, from asserting
rights which might perhaps have otherwise existed,
either of property, of contract, or of remedy, as
against another person who has in good faith re-
lied upon such conduct, and has been led thereby
to change his position for the worse, and who on
his part acquires some corresponding right, either
of property, of contract, or of remedy.
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It must be apparent that the facts in this case do not
bring the conduct of either of the parties within the
language quoted. I am inclined to the belief that the de-
fendant Baker was in no manner misled by the complain-
ant and had quite as much information and knowledge of
the transaction as she had. On the argument complain-
ant’s counsel practically admitted, as I think he should,
that the defendant Baker is entitled to recover back from
the complainant the said sum of $176.36 so paid by him
to her under a mistake.

I will advise a decree in accordance with the conclu-

sions of this memorandum.

Since the foregoing part of this memorandum was writ-
ten, a very earnest supplemental brief on behalf of the
defendants, dealing with the argument of the complainant
on the defense of estoppel, has been received; but after
equally earnest attention to the argument therein I see
no reason to change my opinion.

The defendant says that there was no foundation in the
proofs for complainant’s argument, that when.the de-
fendant Baker sent his check previously mentioned “ he
intended to use the fact of such payment as an estoppal,”
and the further allegation “ that he made it with the pur-
pose and design of bettering his own position and to
plead his own act as an estoppel against the complain-

ant”
It seems to me that the testimony of Mr. King was

ample ground from which he might argue as indicated,
and I feel compelled to come to the same conclusion that
he urges. His testimony was that almost immediately
after the death of the testator, as I recall it, although
it 1s of no particular moment, even before this defend-
ant had engaged counsel, he urged the construction of the
codicil for which he now contends, and that in April, six
months later, he should have complied with the request
for the sum of money sent by him is not consistent with

10
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his present demand, when i1t is recalled that neither Mrs.
Baker nor her counsel with whom the defendant had dis-
cussed the matter had changed their respective views
in the slightest.

1 am firmly convinced that Baker, who is not as unso-

phisticated as counsel would like him to appear, acting
upon his own impulse, cheerfully subscribed $176.36, for
the purpose of securing to himself half of a very con-
siderable amount of money in bank. It is beyond me to
understand, in view of the complete knowledge this de-
fendant had of the subject, how the determination of the
Transfer Tax attorney or the Surrogate in New York
can be binding upon this Court in the construction of
the instrument that is at the bottom of the issue here.
This seems so clear to me as to require neither citation
of authorities nor the presentation of argument.

Notwithstanding the supplemental brief of the learned
counsel for the defendant Baker, I see no reason to alter
the conclusions hereinabove expressed.
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FINAL DECREE.
Filed October 19, 1922.

IN CHANCERY OF NEW JERSEY.

Between

Anna B. Baker,
Complainant, On Bill, éc.

and Final Decree.

Charles Soltau and Albert W. Baker,
Defendants.

This cause coming on to be heard on the nineteenth day
of September, A. D. One Thousand Nine Hundred and
Twenty-two, at the Chancery Chambers in the City of
Jersey City, before the Hon. John Bentley, the Vice-
Chancellor to whom the said cause was referred to be
heard for the Chancellor, in the presence of Messrs.
King & Vogt, solicitors for and of counsel with the com-
plainant and Charles A. Rathbun, Esq., solicitor for and
of counsel with the defendants, and the pleadings and
proofs haying been read and heard, and the argument of
the respective counsel having been considered; and it ap-
pearing to the Court that Charles Soltau and Richard S.
Baker, were in possession together as equal partners
trading under the partnership name of Soltau & Baker, at
184 Washington street, New York City, New York, that
said partnership had continued for a long number of
years; that on September 26th, 1921, Richard S. Baker,
one of the partners died testate resident of the County
of Sussex in this State; that complainant Anna B. Baker,
the executrix therein named duly qualified as such, to
whom letters were duly issued by the Surrogate of the

10
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that at the time of the death of the said deceased there
were moneys on deposit in the name of the partnership
and other assets and bills receivable due to the said part-
nership; that the complainant had requested Charles
Soltau, the surviving partner to collect and receive the
moneys due the said partnership from its debtors and to
account and pay over to the complainant the one-half
share to which she, as the representative of the said de-
ceased was entitled.

And it further appearing to the Court that the said
defendants allege that by the true construction of the
codicil of said deceased, reading as follows:

“1 give, devise and bequeath to Albert W. Baker
my one-half undivided interest in the firm of Soltau
& Baker 184 Washington St. N. Y. consisting store
fixtures produce and supplies on hand, horse &
wagon, my one-half undivided interest in our cress
beds real estate and personal property at Bonny-
Brook and Spotsdam in Cumberland Co. Pa. also
personal property at Mechanicsburg, Pa. also my
one-half undivided interest in our real estate and
personal property in Jefferson and Knox Counties,
Tenn. December 12th, 1916.”

the complainant is not entitled to any relief because all
the partnership assets of the firm were devised and be-
queathed to said defendant, Albert W. Baker, and further
that the complainant is estopped because the transfer tax
assessed by the State of New York against the defendant,
Albert W. Baker was upon the whole share and interest of
the said Albert W. Baker in the firm of Soltau & Baker,
and that after the same had been so assessed, the com-
plainant did demand and receive from the defendant
Albert W. Baker, the amount of the tax so assessed.

It is, thereupon, on this day of October,
One Thousand Nine Hundred and Twenty-two, by Edwin
Robert Walker, Chancellor by virtue of the power and
authority of this Court, doth hereby order, adjudge and
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decree, and this Court doth declare that in and hy the
codicil to the last will and testament of said Richard S.
Baker, deceased, the testator by the language thereof,
following the word “consisting” describe the extent of
the one-half undivided interest in the firm that was be-
queathed by the decedent to the said Albert W. Baker,
and the said testator restricted the interest devised and
bequeathed to the specific items therein mentioned by
him.

It is further ordered, adjudged and decreed, that the
defendant, Albert W. Baker, is entitled to have and re-
ceive from the complainant, and the complainant is or-
dered and directed to pay to the defendant, Albert W.
Baker, the sum of $176.36 paid by him to her to cover
the said transfer tax assessed against the undivided one-
half interest in the firm of Soltau & Baker.

It is further ordered, adjudged and decreed, that the
complainant is not estopped for the relief prayed for
by her in said will.

It 1s further ordered, adjudged and decreed that the
complainant is entitled to an accounting prayed for by
her in said bill of complaint, and that the said Charles
Soltau one of the said defendants do within
days from the date hereof account for and pay over to
the complainant a full undivided one-half of all the part-
nership and other assets of the said partnership of Soltau
& Baker, excepting the specific items devised and be-
queathed to the said Albert W. Baker in said codicil of
said deceased as herein defined and declared.

I approve the above decree as to form.

CHARLES A. RATHBUN,
Solicitor of Defendant.

*10
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NOTICE OF APPEAL.
Filed October 23, 1922.

IN CHANCERY OF NEW JERSEY.

10 Between \

Anna B. Baker, Executrix, I
Complainant, f Notice of

and (Appeal.

Charles Soltau, et als., 1
Defendants. J

The defendants hereby appeal from so much of the final
decree made in this Court in the above-entitled cause, as
decreed, that in and by the codicil to the last will and
testament of Richard S. Baker, deceased, the testator, by
the language thereof, following the word “ consisting”
describe the extent of the one-half undivided interest in
the firm that was bequeathed by the decedent to the said
Albert W. Baker, and the said testator restricted the
interest devised and bequeathed to the specific items there-
in mentioned by him, and also to so much thereof as
decreed that the complainant was not estopped for the
30 relief prayed by her in said bill; and also so much thereof

as decreed that the complainant is entitled to an account-
ing prayed for by her in said bill of complaint, and that
the said Charles Soltau, one of the defendants, should,
within ten days from the date thereof, account for and
pay over to the complainant the full undivided one-half
of all the partnership and other assets of the said part-
nership of Soltau and Baker excepting the specific items
devised and bequeathed to the said Albert W. Baker in
said codicil of said deceased, as in said decree defined
10 and declared; and also that portion of the decree which
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adjudged that the defendant, Albert W. Baker, is entitled
to have and receive from the complainant the sum of
$176.36 paid by him to her to cover the transfer tax
assessed against the undivided one-half interest in the
firm of Soltau and Baker, to the Court of Errors and
Appeals in the last resort in all causes.

CHARLES A. RATHBUN, 10
Solicitor for and of Counsel
with the Defendants.

Dated October 20, 1922.

I conceive there is good cause for appeal in the above-
stated cause.

CHARLES A. RATHBUN,
Of Counsel with Defendants.

20
Service of the within notice is hereby acknowledged
this 21st day of October, 1922.
KING & VOGT,
Solicitors of Complainant.
30
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PETITION OF APPEAL.
Filed October 27, 1922.

New dJersey Court of Errors and Appeals

Anna B. Baker, EXQCHtI‘iX, AN
Complainant and Respondent, I
vst ( Petition of
( Appeal.
Charles Sol iait and Albert W. I

Baker, 1
Defendants and Appellants. J

To the Honorable The Court of Errors and Appeals in
the last resort in ail causes:

The petition of Charles Soltau and Albert W. Baker,
the appellants in the above-stated cause, respectfully show
that your petitioners find themselves aggrieved by a final
decree made in the Court of Chancery by his Honor
Edwin Robert Walker, Chancellor of New dJersey, bear-
ing date the - day of October, 1922, where-
in the said Anna B. Baker, Executrix, was complainant
and the said Charles Soltau and Albert W. Baker were
defendants, in this respect, to wit:—that the said decree
adjudges that in and by the codicil to the last will and
testament of said Richard S. Baker, deceased, the testator
by the language thereof, following the word “ consisting”
describe the extent of the one-half undivided interest in
the firm that was devised and bequeathed by the decedent
to the said Albert W. Baker, and the said testator re-
stricted the interest devised and bequeathed to the specific
items therein mentioned by him; and further adjudges that
the defendant, Albert W. Baker, 1s entitled to have and re-
ceive from the complainant the sum of $176.36 paid by him
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to her to cover the transfer tax assessed against the
undivided one-half interest in the firm of Soltau and Baker:
and further adjudges that the complainant is not estopped
for the relief prayed for by her in said will; and further
adjudges that the complainant is entitled to an accounting
prayed for by her in said bill of complaint, and that the
said Charles Soltau, one of the said defendants do within
ten days from the date hereof, account for and pay over
to the complainant a full undivided one-half of all the
partnership and other assets of the said partnership of
Soltau & Baker, excepting the specific items devised and
bequeathed to the said Albert W. Baker in said codicil of
said deceased as herein defined and declared.

And your petitioners humbly appeal from that part of
the decree ot the Chancellor which decrees as aforesaid,
upon the ground that the same is erroneous for that the
testator, Itichard S. Baker, deceased, intended and, in
fact, did devise and bequeath his undivided one-half in-
terest in the partnership of Soltau and Baker to his
nephew, Albert W. Baker, and the construction to the
contrary placed thereon by the Chancellor is erroneous;
and also the decree adjudging that Albert W. Baker s
entitled to have and receive from the complainant the
amount of transfer tax assessed against the undivided
interest 1n the firm of Soltau and Baker, for that the said
undivided one-half interest was devised and bequeathed to
the said Albert W. Baker by the will of said Richard S.
Baker, and he was therefore legally bound to pay the
same; and also that complainant was estopped, both by her
conduct in demanding from the defendant, Albert W.
Baker, the transfer inheritance tax assessed in the State
of New York upon the entire undivided one-half interest
of the said Richard S. Baker in the firm assets within the
State of New York of the firm of Soltau and Baker, and in
her permitting the said entire interest of said Richard
S. Baker in the said firm of Soltau and Baker to be

10

20
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assessed against the said Albert W. Baker; and that she is
estopped further by the record of the proceedings in the
said transfer tax proceedings, the said record disclosing
that she appeared in person, or by counsel, and the tax
appraiser and Surrogate of New York City then and there
having jurisdiction over the property of the deceased
situate in New York City for the purposes of determining
the transfer inheritance tax to be paid to the State of New
York, did construe the will of the testator to devise and
bequeath to the said Albert W. Baker the..entire interest
of the said Richard S. Baker in the firm of Soltau and
Baker situate in the City of New York, and did assess
the tax accordingly, and that no appeal has ever been
taken from such adjudication and assessment by the com-
plainant, but the complainant accepted the same as correct
and did accordingly demand from the said Albert W.
Baker the tax so assessed.

And the said decree of the Chancellor is further er-
roneous in adjudging that the complainant is entitled to
an accounting as prayed for by the bill of complaint and
directing the defendant, Charles Soltau, to make such ac-
count, because the complainant has no estate or interest of,
in and to the partnership assets of the firm of Soltau
and Baker, but the estate and interest of the said Richard
S. Baker belong to the said Albert W. Baker,

Your petitioners therefore pray that the said decree of
the said Chancellor may be, in the particulars aforesaid,
reversed, set aside and for nothing holden, and that your
petitioners may have such relief in the premises as to this
honorable Court shall seem meet.

CHARLES A. RATHBUN,
Solicitors for and of Counsel unth Appellants.
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ANSWER.
Filed November 2, 1922.

NEW JERSEY COURT OF ERRORS AND APPEALS.

Anna B. Baker, EXGCUtI‘iX, &C.,
Complainant and Respondent,

vs. On Petition

Charles Soltau and Albert W. Of Appeal‘

Baker,
Defendants and Appellants.

The answer of the above-named respondent to the peti-
tion of appeal of the above-named appellant.

This respondent not acknowledging all or any of the
matters which in the said petition of appeal are contained
to be true, for answer thereto nevertheless says ¢hid ad-
mits that a decree was made and entered in the Court of
Chancery as mentioned in said petition, but as to the
substance and form thereof this respondent prays to refei
thereto when the same shall be produced.

And this respondent is advised and believes that the
said decree is agreeable to equity and she prays that the
same may be affirmed with costs to be adjudged this re-
spondent.

KING & VOGT,
Solicitors and of Counsel with Respondent.

10
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I\m Courtof s m « m & ODPialo.
Between
Anna B. Baker, Executrix, On Bill.
Complainant and Appellee, On appeal from de-
X cree in Court of
and Chancery.

Charles Soltau, et als.,
Defendants and Appellants.

BRIEF ON THE PART OF APPELLEE.

The questions raised by the appeal may be fairly
classified as follows:

(1) What is firm property?

(2) Does the word “consisting” ap-
pearing in the codicil, limit and
restrict the gift of firm property
to the specific items therein men-
tioned?

(3) Is the appellee estopped from the
relief prayed for in the bill and

granted by the decree?



I.
What is firm property?

The codicil to the last Will and testament of
the deceased (4) is as follows:

“I give, devise and bequeath to Albert W.
Baker, my one half undivided interest in the
firm of Soltau & Baker, 184 Washington St.
N. Y. consisting of store fixtures, produce and
supplies on hand, horse and wagon, my one-
half undivided interest in our cress beds, real
estate and personal property at Bonnybrook
and Spotsdam in Cumberland Co. Pa., also
personal property at Mechanicsburg, Pa. also
my one-half undivided interest in our real
estate and personal property in Jefferson and
Knox Counties, Tenn.”

Firm property is everything which is contributed
by any partner to the capital stock of the firm,
either upon its organization or thereafter; and so
do the profits of the business, as well as all things
acquired with partnership funds or credit, or in
the exercise of partnership rights, including the
good will of the partnership business; in the ab-
sence of statutory provision, regulating the title
* * * the intention of the parties, if clearly
disclosed, will determine whether property con-
nected with a partnership business is owned by the
firm, or by its individual members.

Cyclopedia of Law & Procedure, Vol. 30,
pages 424, 426;
Botcher vs. Gleason, 8 A. R. 885.

Among the other assets was a bank account of some
Four Thousand Dollars on deposit in a New York
bank in the name of Soltau & Baker.

All the real estate at Bonnybrook, Spotsdam
and in Jefferson & Knox Counties was held in the
names of Richard S. Baker and Charles Soltau as
individuals.
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This real estate was used as water cress beds,
the cress being sold by “Soltau & Baker” at 184
Washington Street, New York.

There was no written agreement impressing this
real estate as firm property, such “an interest in
or concerning the same” must be reduced to writing
and signed by the party to be charged.

We, therefore, insist that the words “my one-half
interest in the firm, of ‘Soltau & Baker’” would not
act as a devise of the one-half interest in the real
estate owned by deceased and specifically devised
by his codicil.

If the word consisting and the words following
excised from the will, then the respondent Baker
would receive very much less than the deceased,
by the written words of his will, declared he should
receive.

I1.

Does the word “consisting” appearing
in the codicil limit and restrict the gift

of firm property to the specific items
therein mentioned?

Consisting is defined by Webster as “the parts or
material of which a thing is composed” and in
Black’s Law Dictionary as “being composed or
made up of’. This word is not synonymous with
including, for the latter, when used with a num-
ber of specified objects, always implies that there
may be others which are not mentioned.

6 Mo. Appeals, page 331.

It 1s also a canon of construction that

(1) The clear import of the words must control.

(2) Effect must be given to every part of the
will.
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(3) Clearly expressed intention not to yield to
a doubtful construction, and

(4) Words are to be used in their ordinary
signification.

The word consisting has received judicial inter-
pretation in

Sites vs. Eldredge, 45 Equity, page 638,

where the words were

«1 give and devise to my wife, Jeannie M.
Eldridge, all my real and personal estate con-
sisting of clothing, jewelry, money and all
instruments, desks, office appurtenances and
other property of like nature and now belong-
ing to me, and purchased prior to May 1, 1884,
and now in the office of the firm of Sites &
Harrison.”

and the Court said

“the words ‘consisting of’ &c. which follow
are naturally confined to the words ‘personal
estate’ and were intended simply to specify
what the personal estate consisted of”

Much useful information can be obtained from
reading the case of Grescow vs. Evans!in the Su-
preme Court, 40 New Jersey Law, page 402, where
the court considered the true construction to be
given the devise

“all that my farm and plantation near Crop-
well, conveyed to me by the heirs of my de-
ceased wife, and where my son Thomas now
resides, containing about 85 acres, more or
less.”

The testator owned two parcels of land near
Cropwell, the one a farm containing about seventy-
two and sixty-two hundredths acres, which had
been conveyed to him by the heirs of his deceased
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wife, and the other containing fourteen and
seventy-three hundredths acres, which had been
convened to him by one Abel Lippincott; these two
parcels adjoined each other, and had been rented
and cultivated together for many years. Thomas
resided on the first named parcel, but cultivated
and used both, and the Court held that only those
premises which had been conveyed to the testator
by the heirs of his deceased wife, passed under the
devise.

This decision was then reviewed in the Court
of Errors and Appeals, and is reported in Gucscom
v. Evans, 42 Law, page 579, where the judgment
below was affirmed, the Court said, on page 581:

“the argument in favor of the 14 acres being
included in the devise is, that the entire Crop-
well farm i1s embraced in the general descrip-
tion of ‘all that my farm and plantation near
Cropwell where my son Thomas now resides’
and that, therefore, the further description of
it as being the lands conveyed to him by the
heirs of his deceased wife, is to be rejected as
a false demonstration: But the difficulty is to
see upon what principle these latter words are
to be rejected: If left in, they are not incon-
gruous with anything in the sentence. It is
only by an arbitrary assumption that the testa-
tor has expressed a purpose of giving the en-
tire Cropwell farm to this devisee, that the
words in question are thrown out of joint with
the context. If we accept the entire clause,
and all its. terms, then there is no jar or dis-
cord between its parts. If, when the language
1s ‘I give all that my farm and plantation
conveyed to me by the heirs of my deceased
wife’ we say that the testator meant to convey
not only the tract so described, but also an
alien tract of fourteen acres, of course it be-
comes manifest that a part of the terms used
are to be thrust out of the sentence. But why
this expulsion?

A case 1s, therefore, present of a first de-
scription of the subject of the gift, which is at
least so general as to be amenable, without in-



congruity, to a limitation by a subsequent
restrictive description, and, under such con-
ditions, I have not found a single instance,
among the numerous decisions on this subject,
in which such restrictive description has been
eliminated. The rule results from the prin-
ciple of construction that every word in a will
is to be retained, and a force given to it when-
ever such course is practicable. In the present
case, the restrictive words ‘conveyed to me by
the heirs of my deceased wife’ are not incon-
gruous, except in the sense of being restrictive
with the previous description contained in the
words, ‘all that my farm and plantation near
Cropwell/. 1 see no more reason for mutila-
ting this sentence and rejecting the part called
in question, than there is in almost every case
in which a description of the subject of the
gift is followed by a more specific definition.”

In England, re Kindalls Trust, 14 Beav. 608,
611, the Court said:

“As a general rule I should consider that
where a testator expresses that he gives to A
everything he dies possessed of and afterward
enumerates what it is that he intends to give,
the bequest would be confined to the specific
enumeration. The objection is, that, if he in-
tends to give everything an enumeration would
be unnecessary, when the first words are suf-
ficient to amount to a residuary bequest.

Rowlings vs. Jennings, 13 Ves. 39 (1806);
Newman vs. Newman, 26 Beav. 220

(1858).

In the United States, it has been held, where
there 1s a general bequest followed by an enumera-
tion, the enumeration governs.

Clark vs. Hyman, 12 N. C. 382.

In Creamer vs. Harris,, 90 Ohio St. 610; 106 N.
E. 967 (1814) :

“It 1s a rule of presumption that when there
is such an enumeration the testator intended
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only those things to pass. “All the words of
the will are to be taken into view and not a
part of them only; as every word is employed
to develop the intention of the testator and all
of them taken in connection, exhibit a tran-
scept of his mind.”

The enumeration following a general bequest
will be given effect even though it will cause the
testator to die intestate as to part of his property.

Appeal of Howe, 126 Pa. 233, 17 A. 588:

“I do order that all my property consisting
of bonds, mortgages, ground rents, stocks, and
personal effects in the State of Pennsylvania
be sold.”

The Court held that the real property owned by
the testator in Pennsylvania and not mentioned in
the will does not pass, but vests in the heirs at
law under the intestate laws.

The Court:

“But in ascertaining such intention (testa-
tor’s) the words he has chosen must be read
according to their plain and ordinary meaning,
and the interpretation must be in conformity
with the meaning of the words rather than
some supposed meaning of the testator.”

If we retain all the words in this will, and give
each their ordinary meaning, the legatee will re-
ceive the firm property limited and described by
deceased.

He used the word “firm” in the sense he further
described it as “consisting” of. The descriptive
limitation of his intention was clearly expressed,
and the beneficiary should receive this and nothing
more.



I11.

Is the appellee estopped from the re-
lief prayed for in the hill and granted
by the decree?

Law.

As the estoppel is alleged to have arisen under
an appraisement made to ascertain the tax due the
state of New York, it is necessary to consider the
statutory authority for such an appraisement.

The New York appraisers’ report does not ad-
judicate the validity of the scope of the devises or
bequest in testamentary dispositions.

The provisions of the statutes of New York under
which the appraiser acts clearly show that his
function is merely for the determination of the
property to be assessed and the value thereof.

1. Laws of New York, 1909, Ch. 18, Sec. 122, C. S.
N. Y, Yol. 1, page 1010.

“Whenever by reason of the provisions of any
law of this state it shall become necessary to
appraise in whole or in part the estate of any
deceased person * * V’

2. Laws of New York, 1905, Chapter 368, Sec.
230.

“He shall at such time and place appraise the
same at its fair market value as herein pre-
scribed and for that purpose the said ap-
praiser is authorized to issue subpoenas and
compel attendance of witnesses before him to
take the evidence of such witnesses under oath
concerning such property and the value thereof
and report the same to the Surrogate. * * *”

3. Laws of New York, 1905, Chapter 368, Sec.
232.

“The State Comptroller or any other person
dissatisfied with the appraisement or assess-
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ment and determination of the tax may ap-
peal therefrom to the Surrogate within 60
days *

4. Laws of New York, 1911, Chapter 244.

“Provides the validity and effect of the testa-
tor’s disposition of any other property (than
real estate) situate within the State shall be
regulated, by the laws of the State or country
of which the deceased was resident at the time
of his death.”

5. The duty and jurisdiction of the appraiser is
to determine the law and facts as to whether
the property is part of the estate and the
value thereof and not the extent of the be-
quests.

In re Barnes Estate, 144 N. Y. S. 794.

The appraisement as a practical matter in re-
gard to residents is generally done by some
competent person appointed or nominated by
the appraiser thus showing that the appraiser’s
duty is one primarily of valuation and not for
the determination of the will.

In re Barnes Estate, 144 N. Y. S. 794 (Dic-

tum).

of the domicile of the testator
determines the distribution of the prop-
er’y owned by such testator.

A. The general rule is that the validity of a will
so far as it affects movable property depends
on the law of the domicile of the testator but
this rule will not render invalid a gift of
property in another jurisdiction through a
non-compliance with the regulations as to
the holding of property by the citizen of the
state or country where the will was made
and which has no extra-territorial effect. A
gift of personalty to be administered in
another state has been held not invalidated
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when not unlawful or against public policy
by a restriction imposed by that state on
the supervision of the power of alienation.

Corpus Juris, Yol. 12, Sec. 72, page 476.

B. Wills are to be governed by the Law of the domi-
cile as to the capacity of the parties and as to their
validity and effect in relation to personal property.

Bouvier Law Dictionary, Yol. 1, page 922.
Nelson v. Potter, 50 N. J. L. 324.
Harrison v. Nixon, 9 Pet. 483, 502.

Story, J.:

“In regard to personalty in an especial
manner the law of the place of the testator’s
domicile governs in the distribution thereof;
and will govern the interpretation of will
thereof; unless it is manifest that the testa-
tor had the laws of some other country in his

view.”

0. The law of the domicile will govern even
though the carrying out of the bequest is not in
exact conformance with the laws of the State where

the same 1s to be executed.
Cross et al. vs. U. 8. Trust Co., 131 N. Y.

330.

D. The Laws of New York expressly provide that

the Law of the domicile shall govern.
Laws New York, 1911, Ch. 244.

The executrix is not estopped from denying the
claim of Albert W. Baker by reason of his payment
of the amount of tax assessed against him in New

York.
Pomeroy Equity Jurisprudence, Yol. 2, Sec. 805

(4th Ed.), defines estoppel as consisting of the
following elements:

1. Representation or concealment of material
facts.
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2. Such facts must be known to the party es-
topped.

3. The truth concerning these facts must be un-
known to party claiming the estoppel.

4. The conduct must be done with the intention
of expectation that it will be acted upon.

5. Such representations must be relied upon and
acted upon.

6. By so acting he has been led to change his
position to his detriment.

Lawrence vs. Dana, Fed. case 8136, 15
Fed. 49.

The purpose of estoppel is to prevent inconsist-
ency and fraud resulting in prejudice.
Corpus Juris, VqLi 21, p. 1060;
Corpus Juris, Vol. 21, p. 1113;
Church vs. Florence Iron Co., 45 N. J.
L. 129.

Estoppel in pais, in New Jersey, contains fraud
as one of its essential elements.
Richman et al. vs. Baldwin, 21 N. J. L.
395.

There was no misrepresentations on the part of
the executrix.

The appraiser does not stipulate how the valua-
tion of the undivided interest in the partnership
was determined or of what the same consisted.

Exhibit D-2, page 65.

The first appraisement was for $8,776.88, which
was later reduced to $3,527.17 (p. 68).

Whether this included the bank account is not
shown nor did the executrix have any knowledge of
the basis of this determination.

The appellant had notice of this assessment and
the tax thereon and also of his right to appeal the
same according to the laws of New York.

Exhibit C-4, page 37.
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The appellant knew immediately after the will
was probated, that there was a dispute between
himself and the executrix concerning the money on
deposit.

Testimony of Albert W. Baker, p. 22:

Q. When did you see him? (Mr. Rathbun)
A. This was a couple of days before Nov. 17th,
1921.

Q. Then at that time you knew that there
was a dispute concerning Mrs. Baker’s right
in the firm and yours? Didn’t you? A. Yes.

Testimony of Mr. King, p. 28. Shows that Albert
W. Baker was informed of Mrs. Baker’s claim two
or three weeks after the opening of the box of the
testator and obtaining the will.

Letters written to Mr. Rathbun by Mr. King on
January 26th, 1922, stating what Mrs. Baker
claimed under the will.

We also respectfully submit that the payment of
the tax by Albert W. Baker on April 18th, 1922
(C-4, p. 37), was with knowledge of the dispute,
and with as much knowledge of the basis of the
assessment and what it included, as the executrix.

There was no fraud on the part of the executrix.
In the appraiser’s report there is no statement of
the property upon which the assessment was made.

A mistake without fraud or intention to deceive
in which both parties participated is no ground
for estoppel.

Pierce vs. Ghace, 108 Mas. 254.

The moneys paid, are, by the terms of
1_:Khe decree, ordered to be returned the
appellant.
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Argument.

Immediately after the death of Mr. Baker, a dis-
pute arose between Mrs. Baker, the executrix, and
the nephew, Albert W. Baker as to the construc-
tion to be given the codicil under which testamen-
tary disposition was made for the benefit of the
nephew. The nephew contending that under the
true construction of the codicil, he was entitled
to receive a one-half interest of the deceased in the
bank account and the other personal property.
This contention was denied by the Executrix. The
nephew employed an attorney in November, as the
deceased died in September, and conferences were
held between the attorneys of Executrix and the
attorney of Mr. Baker, concerning this disputed
point.

It was finally agreed that a bill should be filed
in the Court of Chancery to determine the true con-
struction of the codicil, and this was done by the
executrix who filed her bill for that purpose.

The State of New York, with practically all other
states, has a Law commonly known as a Collateral
Inheritance Tax Act, and to collect this tax, re-
quires a release from the Comptroller of its State
before any papers can be removed by the personal
representative from a safe deposit box in New
York, or before a New York Corporation can trans-
fer any of its stocks.

The proceedings are instituted by the Tax Ap-
praiser in New York. The Tax Appraiser for the
Surrogate does not sit as a court, but sits solely
for the purpose of assessing the tax to be paid the
State of New York under its law. The proceedings
are informal.

In this case, such proceedings were instituted and
the property in New York and the stock of New
York corporations were appraised to determine
the amount of tax to be paid.
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Mr. Baker had notice of the proceedings, as did
all other parties in interest.

The Tax Appraiser, to determine the value of
the business in the City of New York, required a
statement of the earnings of the partnership for
the last three years. The only statement available
was that prepared by an accountant employed by
the surviving partner, and this was enclosed to the
appraiser.

After the appraisement was made, an assessment
was made against the nephew and the widow. No-
tice of the amount was given to both the nephew
and the widow. The nephew paid the tax assessed
against him and the widow did likewise. Upon this
payment, the securities were released in New York
and were brought to New Jersey. It is now con-
tended if the nephew paid a tax to the State of New
York upon the undivided half of the personal
estate belonging to deceased in the firm of Soltau
& Baker, this gives to the nephew the right to the
same, and the executrix is estopped from denying
this claim.

Under the Law, the appraiser is required to fix a
sum as the present value of a going business, and
in the assessment the appraiser in New York ap-
praised the value of the business as a going con-
cern. How much this value was, does not appear,
nor does it appear how the value of the appraise-
ment was arrived at.

The adjudication of the true construction of the
will of the deceased must be made by the Courts in
New Jersey where the deceased was domiciled at
the time of his death and in which State his will
was admitted to probate.

The bank accounts, notes, &c., were personal
property and being the res are subjected to and con-
trolled by the law of the domicile of the testator.

No other rule could be safely applied, because it
is at once apparent the incongruity which would
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arise by having the meaning of this will determined
in every State in which the deceased had personal
property.

The deceased died a resident of the State of Jer-
sey, and had the right to assume that his will
would be construed and administered under the
law of this State.

No representations were made to the appraiser
in New York concerning the interest of the nephew,
nor had he any jurisdiction to construe the will; if
the appraiser appraised the personal property in
New York as belonging to the nephew, the pay-
ment by the nephew of the tax assessed in New
York, would not give him any right to this prop-
erty. His rights arise under the will and are con-
trolled by the adjudication of this Court and no
other.

This claim of estoppel by the appellant is some-
what artful.

He knew immediately after the death of the de-
ceased of the dispute concerning the true construc-
tion of the codicil.

The respective counsel agreed upon a suit to
have this determination made.

Pending this determination the taxes are as-
sessed in New York.

Notice of the time and place of assessment was
given the appellant.

Notice of the amount claimed to be due from
the appellant was given him.

Nothing in the report by the appraiser showed
how the amount was determined.

Payment by the appellant could be made directly
to the State of New York, or through the executrix.

Payment was made through the executrix, and
when such payment was made, the appellant con-
cealed from her the fact that he intended to use the
fact of such payment as an estoppel against the
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construction by the 'Court of the will as agreed
upon between the respective counsel.

As was said in Mutual Life Insurance Company
vs. Morris, 4 Stew. 583:

“Where the act appears to be rather the re-
sult of his own will or judgment, than the
product of the defendant’s representation or
act, there can be no estoppel.”

Perkins vs. Moorestown & Camden Turn-

pike Co., 3 Dick. 505.

As was said in Stamford, 10 Stew. 94:

“A party who by the obscurity or ambiguity
of his inquiry, leads another to make an er-
roneous statement respecting his rights, or by
his artful silence entraps another into an ad-
mission he would not have made, if a fair
opportunity had been given him the truth, is
In no position to claim the benefit of an equi-
table estoppel.

The appellant has not changed his position or
condition to his harm.

The appellant has had his full and complete
day in this Court to try the matter in dispute.
If he has made a greater payment to the Comp-
troller of New York than he was lawfully required
to make, he made it with the purpose and design
of bettering his own position and to plead his own
act as an estoppel against the complainant. This
was his secret design.

In Phillipsburg Bank vs. Fulmer, 2 Yroom, 52,
at 55, the Court said:

“to constitute an estoppel in pais there must
be an admission intended to influence, or of
such a nature as will naturally influence an-
other and so change his condition as materially
to injury him, if the party making it is allowed
to retract it. And the estoppel must not be
carried beyond the limits of the injury, so as
instead of preventing a fraud, the enforcement
of it will produce a greater injury than it was
intended to prevent.”
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An estoppel in pais never arises except where
there is actual or legal fraud.

Rickman vs. Baldwin, 1 Zab. 395;

Martin vs. Righter, 10 Eq.. 526-531;

Bush vs. Cushman, 27 Eq. 134;

Mutual Life Ins. vs. Norris, 4 Stew. 585;

Woodruff vs. Moorestovyn Institution for
Savings, 7 Stew. 180;

Ruckelschans vs. Ochme, 3 Dick. 448, and
many others.

The complainant withheld nothing from the ap-
pellant. He had the same information she had,
but he withheld from her the use he intended to
make of the payment and now sets up this payment,
made by designed intent, to estop her.

The Vice-'Chancellor by the decree has ordered
the appellee to refund the appellant the whole
amount he paid her, and with this re-imbursement
the appellant cannot be prejudiced or at any loss.

We respectfully submit that the decree should
be affirmed.
King & Vogt ,
Solrs. of Complainant and Appellee.

Elmer King,
of Counsel.
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The first question involved in this case is what inter-
pretation shall be given to the so-called codicil to the will
of Richard S. Baker, which reads as follows:

““I give devise and bequeath to Albert W. Baker
my one half undivided interest in the firm of Sol-
tau & Baker 184 Washington St N. Y. consisting
store fixtures produce and supplies on hand, horse
& wagon, my one undivided interest 1in our
cress beds real estate and personal property at
Bonnybrook and Spotsdam in Cumberland Co. Pa.
also personal property at Mechanicsburg, Pa. also
my one-half undivided interest in our real estate
& personal property in dJefferson and Knox
Counties Tenn. December 12th 1916.

Richard S. Baker.

Signed, sealed and declared by the said testator to
be his last will and testament in our presence we
at his request in his presence and in presence of
each other set our names as attesting witnesses.

Warner ( Taylor, Stanhope, N. J.
Frank Hulse, Stanhope, N. J.7
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It is admitted that this so-called codicil was in the hand
writing of the testator and apparently it was drawn with-
out any assistance. The first clause reading: “1 give
devise and bequeath to Albert W. Baker my one-half un-
divided interest in the firm of Soltau & Baker 184 Wash-
ington St., N. Y.” is perfectly plain, but it is contended
that the word “ consisting” immediately following this
clause limits the devise and bequest to the specifically
enumerated articles and property.

The writing lacks proper punctuation and words and,
unless it is to be construed as the will instead of a codicil
to the will, wrong language is employed to express the in-
tention of the testator in other respects than in the use
of the word “ consisting.” I would point out some of the
shortcomings of this document.

In one place it mentions “ my one undivided interest”
while in two places the words “ my one-half undivided in-
terest” are employed to convey the same meaning, the in-
terest of the testator being the same in each case.

The writing was not “ sealed” although the attesta-

tion clause so states.

It 1s not described as a codicil to his will, although writ-
ten on the blank half-page of the will and probably in-
tended as a codicil, notwithstanding the attestation clause
distinctly declares it to be “ his last will and testament,”
thereby revoking the will if full force i1s given to the
words used. Words are lacking to complete the gram-
matical construction of the attestation clause.

The document does not say “ consisting of” nor “ con-
sisting in part of.” Lack of punctuation does not enable
one to say definitely whether he meant “ store fixtures”
or “ store and fixtures,” although the former is the more
probable. The use of the words “ produce and supplies”
is confusing because the concern dealt in water cress only
and the word “ produce” adequately cared for that which
the concern dealt in. Again difficulty arises over the ex-
pression “ real estate & personal property in Jefferson
and Knox Counties, Tenn.” because property had been
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sold there and a purchase money mortgage had been given
back securing notes issued for a part of the purchase
money, and which notes belonged to the firm as well as
the mortgage, and the mortgage was in the hands of the
attorneys in Tennessee.

The foregoing criticisms indicate at least some of the
infirmities of the document in question. The respondent
would be very unwilling to have the Court construe the
words “his last will and testament” in the attestation
clause, strictly, because she would suffer very greatly
financially, but she would have the Court construe the
word “ consisting” strictly for the reason that she would
thereby benefit while the appellant Albert W. Baker would
suffer loss. It is clear that the document cannot be in-
terpreted fairly by adherence to a strict definition of
words.

In this situation, although it is a fundamental rule in the
construction of wills that words are to be given their
usual significance, usually, and that the testator’s inten-
tion is to control, yet it is also true that in determining
what the testator’s intention was the Court will consider
the circumstances the testator had in view (Hewitt v.
Green, 77 Equity 345; 77 Atl. 25), and will endeavor to
place itself in the position of the testator (Howell v.
Steelmtm, 76 Equity 423, affirmed 77 Equity 586), and
words will be supplied or omitted to effect the intention.

And what were the conditions surrounding the testator
and what did he have in view at the time?

The testator and Mr. Soltau had been engaged in .the
water cress business for many years. The business was
usually at a standstill during the winter. At the close of
the busy season they divided between themselves a part
of the money in bank and kept the balance as working
capital to carry the business through the winter, make
necessary repairs to cress beds, etc. Just before the tes-
tator died this very thing had been done and a check for
$2,500 had been drawn by testator for himself and one
for his partner, Soltau. The check for the share of the



4

testator had not been deposited and accounts for the dif-
ference between the cash in bank mentioned in the state-
ment of the auditor, $4,189.06, and the cash mentioned
by counsel in the brief, $6,689.06. The beneficiary, Albert.
W. Baker, was a nephew of testator, thirty-nine years of
age, and he had been working for this firm since boyhood
(Case, p. 17). The testator had no child. What more
natural thing could have happened than for the testator,
under such circumstances, to have intended to turn over
his business interests to this favored nephew? For ten
or twelve years the nephew seems to have represented
the uncle (Case, p. 17).

And then again, how improbable it is that the testator
would have thought of stripping the business of the cash
on hand at the time of his death when he so well knew
how important it was to have this working capital on hand.
It may be that when drawing the codicil the money in
bank entirely escaped his special thought. He seems to
have overlooked the items of bills receivable, good-will
of the business and the lease for the store, unless the word
“ store” 1s to be treated as a separate item instead of be-
ing treated in conjunction with the word “ fixtures” to
show that “ store fixtures” were what he was referring
to, and this would require the insertion of a comma.

And what is the interest of a partner?

It has been defined several ways:

“The interest of defendant in a partnership,
which is held by a temporary injunction in a suit
by a creditor, is the balance which would become
due him after the payment of all firm debts and the
adjustment of the accounts of the partners.”

Gay v. Ray, 80 N. E. 693, 694, 195 Mass. 8.

“ The interest of each partner in the partnership
property is his share of the surplus after payments
of all the partnership debts and settlement of all
accounts between himself and his partners.”

Jones v. Way, 97 Pac. 437, 438, 78 Kan. 535, 18

L. R. A. (N. S.) 1180.



‘‘“The interest of a partner in the partnership prop-
erty of his firm is his share of what may be left
of such property after the payment of the debts
of the firm, and after the deduction therefrom of
his indebtedness, if any, to his firm; for his co-
partners have a specific lien on his share of the
assets of the partnership to secure his indebtedness
to the firm, and in the ascertainment of his interest
in the property of the firm his indebtedness thereto
must be taken into the account and settled out of
his share. When therefore, as in this case, a part-
ner makes a sale of his ‘interest in the concern/
1t must be presumed, we think, that he sells only
his legal interest in the firm, and nothing moré. It
cannot be assumed, In such case, in the absence
of any stipulation to that effect, that such part-
ner sold, or intended to sell, if he could, his own
indebtedness to the firm, or any part thereof.”

Riddell v. Ramsay, 78 Pac. 597, 602; 31 Mont.

386 (Quoting Quer v. Hetherington, 66 Ind. 365).

If the contention made by respondent that the word
“ consisting” limits the devise and bequest to the items
mentioned, then from what account would the liabilities of
the firm be taken? Again, with such a contention, what
becomes of the good-will of the business, of the notes and
bills receivable or the leasehold of the store? Would the
executrix in such a case become a partner as to the un-
divided one-half interest in the good-will, of the notes,
bills receivable and the lease of the premises, while Arthur
W. Baker would be a partner as to the rest of the busi-
ness?

If the contention of the respondent is to bedJ sustained,
then the bequest to Albert W. Baker as to property in
New York dwindles to the insignificant sum of $376.80
(Case, p. 55) from which is to be deducted a proportion-
ate share of the liabilities of $802.79 (Case, p. 45). Surely
the testator did not intend to destroy the partnership, but
his evident purpose was to substitute his nephew, who for
several years had been his partner’s associate, for himself.
But the contention of the respondent would effectually
destroy the relationship because the widow would thereby
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become the owner of her husband’s interest in the good-
will, the leasehold interest of the store, the bills receiv-
able and cash. The testator made liberal provision for
his wife. The application for the appraisement of the
transfer tax in New York shows that the widow will re-
ceive about $50,000 to $60,000 (Case, p. 50, 1. 25-30), and
she had property of her own which was in testator’s pos-
session (Case, p. 59).

We insist that a fair construction of this will does not
support the claim of the respondent.

The case of Sites v. Eldredge, 45 Equity 632, is some-
what in point. In that case the will provided: “ 1 give and
bequeath to my wife, Jennie B. Eldredge all my real and
personal property,” following this with the words: “ con-
sisting of” and then setting out items of personalty only.
If the words “ consisting of” had been words of limitation,
the real estate would have been excluded because the only
items which followed the words “ consisting of” were-
items of personal property. But the Court did not treat
the words “ consisting of” as a limitation upon the prior
clause, although separated by a comma from the word
“ consisting,” but held that the real estate went with the
personal property.

Vice-Chancellor Pitney, in this case, says:

“ At a venture, I would suspect that the enumera-
tion was made as information to his executor, that
he claimed to own such property in severalty, as
distinguished from other property which belonged
to the firm, of which he appears to have been a
member.”’

In other words, the items following the words “ consist-
ing of” were not intended to be comprehensive and all
inclusive, but rather suggestive and illustrative or explan-
atory.

In the same case Vice-Chancellor Pitney at the bottom
of page 638, says: “ precedents are of little value in in-
terpreting wills.”
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In view of the fact that in Sites v. Eldredge Vice-
Chancellor Pitney did not see fit to restrict the first clause
to personalty, it would seem to me that a like liberal
view should be adopted in this case. Sites v. Eldredge
is the only case in our reports which is at all similar to the
ease at bar.

It might be of value to give certain definitions of the
words ‘‘including’’ and “ consisting.’’

Worcester defines “including” as enclosing; compris-
ing; taking in; while “ consist” 1s defined as:

“4. To be comprised; to lie;
5. To be composed; to be made up.”

The Standard defines “including” :

“1. To comprise; comprehend; embrace as a
component part, item or member.

2. To enclose within; containing; confine.”

“ Consist” 1s defined as:
“1. To be composed or constituted; made up.”

While I concede that the words “ including” and “ con-
sisting” are not the same, yet it will be observed that the
definitions given to these two words are very similar and
it may well be that in drawing a will a layman would think
of the word “ consisting” in the same sense that he would
the word “ including.”

The Vice-Chancellor considered that the word “ con-
sisting” was descriptive of the extent of the one-half un-
divided interest in the firm that was given to the nephew
and seems to rely upon Evens v. Grixcom, 42 Law 579, de-
cided by this Court in 1880, by the vote of 7 to 5. The
closeness of that vote leads me to believe that it would
not be extended to cases beyond the scope of the one then
before the Court, which is very dissimilar to the one at
bar. In that case the testator had devised certain land
in the following language: “ all that my farm and plan-
tation near Cropwell, conveyed to me by the heirs of my
deceased wife, and where my son Thomas now resides,



containing about eighty-five acres, more or less.” Stand-
ing by itself this devise does not seem to be at all dubious
and its meaning seems to be entirely plain. However, be-
cause of the fact that the testator owned an additional
tract of fourteen acres adjoining the lands specifically de-
vised and which additional land was in possession of
Thomas Evens, the contention was made that the addi-
tional land passed to Thomas Evens and that the words
commencing with the word “ conveyed” were not intended
to be restrictive. The Court held otherwise and it seems
to me very properly so. The identification of the devise had
to be made and this identification was definite. At pages
583 and 584 is contained the following statement from
the majority opinion which seems to have the approval
of the Court, to wit:

“ The distinction is between those cases in which
there has been a complete description of the thing
given, and a subsequent misdescription as to some
particular connected with it, and cases in which
that which i1s subsequently connected with the de-
scription of the thing given. It thus appears that,
in the opinion of this eminent jurist, it was the
designation of the tract of land devised, by its name,
that alone prevented the first description from be-
ing cut down and diminished by the second descrip-
tion. That a devise of a tract of land described by
a name which is applicable to the whole of it, will
not, under ordinary circumstances, be affected by
a subsequent description, which appears to be in-
tended for a second description of the same tract,
but which, in fact, covers only a part of it, is the
well-settled rule which has been enforced in a mul-
titude of decisions. Many of the authorities cited
in the brief of the counsel of the plaintiff-in-error
belong to this class. Such are Chamberlaine v.
Turner, Cro. Car. 129; Down v. Down, 7 Taunt,
343; Doe v. Earl of Jersey, 1 B. & Aid. 550; Doe v.
Galloway, 5 B. & Ad. 43; Ela v. Card, 2 N. H. 175;
Crosby v. Bradburg, 20 Me. 61; Drew. v. Drew, 8
Foster 489. These are all cases in which there
was a particular description, by name, of property
devised, and the rule on which they were decided
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1s a very ancient one, for we find the doctrine thus
laid down in Sheppard’s Touchstone, as extracted
from the Year Books: ‘If one,” says the author,
‘grants all his lands in Dale, which he had of
the gift of J. T., by this grant nothing will
pass but that which he had of J. T. But if one
grant all his lands in Dale, called Hodge’s, which
he had of the gift of J. T., by this grant all which
1s called Hodge’s shall pass, Albeit the grantor
had it not of the gift of J. T.””

In the case at bar there was a definite bequest and
devise which was complete in itself, but that which fol-
lows the word “ consisting” was “ a subsequent misde-
scription.” I cannot believe that the testator meant to
say in effect, “ I give, devise and bequeath all that portion
of my undivided one-half interest in the firm of Soltau
and Baker described as follows,” and then adding the
various objects mentioned.

In my opinion a fair view of the language used and
the surrounding circumstances will give to the word “ con-
sisting” a meaning corresponding to that of “including,”
both of which are somewhat synonymous, and this will re-
sult in the reversal of the decree.

IL.

But we go a step further and insist that the parties
in this cause have, by their conduct at least, placed a
construction upon this term which now estops them from
claiming that the devise and bequest is limited to the
specific items mentioned after the word “ consisting.”
For the purpose of having the transfer inheritance tax
assessed in New York, the respondent obtained from the
appellant a financial statement prepared by a certified
public accountant of New York City (Case, p. 39). The
balance sheet of the exhibit in question sets forth the
assets, and among them the cash in bank $4,789.06, cash
in safe $469.03, accounts receivable $1,338.97, notes re-
ceivable $1,100, and other items, and showing a net worth
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of the firm of $7,054.35. The interest of the testator was
one-half, to wit, $3,5627.17. (See also the summary, Case,
p. 42, 1. 1-10). The respondent submitted this as a part
of her application for the appraisement, and the appraise-
ment against the respondent and Albert W. Baker shows
that the item of $7,054.35 (which, of course, included all
and only all of the items set forth in the balance sheet),
was the item accepted by the Court. Accordingly, the
decree of the Surrogate fixing the amounts upon which
the respondent and appellant, Albert W. Baker, were re-
spectively assessed, makes an assessment against Albert
W. Baker on the item of $3,527.17 (just one-half of the
partnership assets), and against the respondent, Mrs.
Baker, on the item of $10,663.06, which item was made of
the items of $8,680, $1,073.75, $2,250, a total of $12,003.75
less debts, funeral expenses, commissions, etc., $1,340.69,
leaving the net amount as stated $10,663.06 (Case, p. 69).
After this appraisement had been made the solicitors of
the respondent wrote to Albert W. Baker that the tax
had been assessed and giving the amount to be paid by
Mr. Baker and requesting check “ so that the title of
this property may be vested in you” (Case, p. 71). Upon
receipt of this letter Baker sent a check for the tax as-
sessed upon the item of $3,527.17, and this was turned
over by the solicitors to the respondent (Exhibit D. 4,
Case, p. 72), and subsequently deposited and paid (Ex-
hibits D. 5, Case, p. 73), and the endorsements indicate
that the amount of the check went to the personal ac-
count of Mrs. Baker (Case, p. 73, 1. 20-25). In other
words, although the respondent now denies that Albert
W. Baker is entitled to any of the cash in bank, cash in
safe, accounts receivable, notes receivable and other items
mentioned in the balance sheet, in fact, nothing except
the inventoried items aggregating one-half of $753.60, yet
she consented to the appraisement being made as stated
and without objection, and then calls upon Albert W.
Baker to pay the tax on the whole item of $3,527.17 and
accepted his money and employed it in the payment of
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that tax. The respondent does not set np that this was
a mistake of fact nor does she attempt to explain it, be-
cause she cannot. Both she and her counsel must have
known that if Albert W. Baker took nothing except the
items following the word “ consisting,” then that there
would have been no tax for him to have paid in New
York, because one-half of the item $753.60 would have
reduced the amount he received under the will of property
situated in New York to less than $500. I say it could
not have been a mistake of fact and therefore the respond-
ent is estopped from denying the right of Albert W.
Baker to this whole fund, the undivided one-half of the
partnership assets, and the bill of complaint should have
been dismissed.

Moreover in her application for the appraisement she
gave the interest of herself and Albert W. Baker as fol-
lows:

“Anna B. Baker” “ Residuary.”
“Albert W. Baker” ‘1%' business Soltau & Baker in New
York.”

Exhibit D. 2, Case, p. 50.

and when the appraiser made the appraisement the re-
spondent was represented by King & Vogt, her present
counsel (Exhibit D. 2, Case, p. 68, 11 10-20), but no one
appeared for Albert W. Baker.

The appraiser determined the New York Taxable As-
sets as follows:

Real Estate in New York State.........coeeeeieeee ... .none
Taxable Personalty within the State of New York:
112 shs. Am. LaFrance Fire Eng. Co.,

pfd. at 7712 s e . $8,680.00
10 shs Am. Tel & Tel. Co., 107%...uuuueeeeeeennnnn 1,073.75
25 shs. American Locomotive Co. com. 90.... 2,250.00

10 shs. Buffalo Potash pfd....cccooiiiiiiiiiiieen el
15 shs. Buffalo Potash COM.uiiiimiiiieiie s e
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One-half interest in partnership of Soltan &
Baker, appraised at .........cccccoiiiiiieeiiiiininnn, 3,5627.17
Gross New York Taxable Assets.....co........ $15,530.92
Exhibit D. 2, Case, p. 68, 1. 30-40.
and in determining the beneficiaries he found as follows:

Beneficiaries Exempt Amt. Taxable Amt.
Albert W. Baker, nephew: Of Interest, of Interest.
Specific bequest of interest

in partnership of Soltau

and Baker ,...... .$3,5627.17 0. $3,5627.17
Anna B. Baker, widow:
Besiduary estate ..$10,663.06  $5,000. $5,663.06

Exhibit D. 2, Case, p. 69, 11. 20-30.

Moreover, if it were a mistake of law, she of course can-
not obtain relief, and this is too well settled to require
the citation of authorities.

We go one step further and insist that the exhibits show
that the solicitors of the respondent appeared in her be-
half in the Surrogate’s Court at the time the tax was as-
sessed against the respective parties. As before stated,
the appraisement made, according to the exhibits, was in
the presence of the respondent or her solicitors, and desig-
nated $10,663.06 as the amount on which the respondent’s
tax was determined, and the amount of $3,527.17, being
one-half of the net worth of the partnership property in
New York City, as the amount upon which the
tax of Albert W. Baker was fixed. The judgment or de-
cree of the Surrogate’s Court of New York made April
7, 1922 (Case, p. 70), does not show any objection was
made by the respondent, nor is it ‘contended that an ap-
peal had been taken from that adjudication. It deter-
mined the tax to be paid as follows:
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Amount Amount of Taxable Tax

Beneficiary Received Exemption Amount Asse’d
Albert W. Baker,

nephew.............. $3,627.17 0 $3,627.17 $176.36
Anna B. Baker,

WIidOW...cceuneenn. 10,663.06 $5,000.00 5,663.06 56.63

This judgment or decree having been rendered or made
Iin a proceeding wherein both the respondent and the de-
fendant, Albert W. Baker, were parties in which the re-
spondent actually appeared either in person or by counsel,
it is my contention that the judgment or decree is con-
clusive as between the respondent and Albert W. Baker,
and therefore the respondent cannot maintain this suit.
Moreover, the will shows that only the respondent and
Albert W. Baker have any interest in the property af-
fected by the appraisement. It is not a case of where the
judgment or decree affects any other party either as a
matter of law or as a matter of fact, and therefore if the
judgment of a court should ever be held to have deter-
mined the rights of parties to the proceedings, this 1is
certainly a case where such judgment should be given
full effect. 1 believe it to be according to the funda-
mental principles of law and also to the soundest prin-
ciples of equity and even morality.

The testator died September 26, 1921, a resident of the
State of New Jersey. On January 25, 1922, a letter (Case,
p. 38) was sent to the attorney of respondent setting
forth the claim of the appellant, Albert W. Baker, and
suggesting court proceedings to determine the rights of
the respective parties. On April 12, 1922, notice from
the Surrogate of New York County was sent to Albert
W. Baker in care of the attorney of the respondent, ad-
vising him that the tax of $176.36 had been assessed
upon the valuation of $3,527.17 (the one-half of the part-
nership assets of Soltau & Baker in New York) (Case,
p. 32, Exhibit C). This was received by the attorneys of
the respondent. Instead of this being sent to Albert W.
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Baker the letter (Exhibit D. 3, Case, p. 71) was sent which
is as follows:

“ The amount of tax assessed on the property coming to
you under the will of Richard S. Baker is as follows:
Amount assessed against you $3,527.17, tax $176.36. Will
you kindly enclose me a check for this amount made pay-
able to Anna B. Baker, executrix, so that the title of this
property may be vested in you.” On April 18, 1922, the
check was sent (Case, p. 37, 1L 35-40) and acknowledged
April 21, 1922 (Exhibit D. 4, Case, p. 72). In the letter
of acknowledgment it is stated: “ This check is in pay-
ment of the collateral inheritance tax assessed by the State
of New York against your interest in the business of
Soltau & Baker.”

This assessment, as before stated, i1s upon the exact
amount fixed by the accountant as the share of the testator
in the firm of Soltau & Baker (Case, p. 42, 11. 1-10).

The bill of complaint in this cause was.not filed until
June 29, 1922—five months after the letter (Case, p. 36)
was sent to the attorneys of the respondent, and more
than two months after the tax was paid. If this had not
been assessed against Albert W. Baker the assessment
against Mrs. Baker, the respondent, would have been at
least $3,000 greater than it was and her tax would have
been increased accordingly. By reason of the tax being
assessed as it was, Mrs. Baker was relieved of paying a
tax which she would have otherwise been obliged to pay,
and Albert W. Baker paid $176.36 which otherwise he
would not have been called upon to pay. In other words
Mrs. Baker, the respondent, has accepted the benefit to
her of these proceedings, after a knowledge of the facts,
and she assented to and participated without objection,
in the judicial proceedings in New York which determined
the tax to be paid by each. Surely she is estopped from
asserting any claim to the property so assessed, against
Albert W. Baker with her assent.

“Where a party with knowledge of the facts
assents to or participates in judicial proceedings
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without objection, he is ordinarily bound by such
proceedings as against one who has been mislead
to his injury by his conduct, especially where the
party against whom the estoppel is claimed has ac-
cepted benefits or enjoyed rights under the judg-
ment or decree or order therein.”

21 Corpus Juris 1220, par. 224;

In re Grattan, 78 N. J. Equity 225.

“A recital in a judicial record imports absolute
verity, and all parties thereto are estopped from
denying its truth.”

21 Corpus Juris 1064, note 51.

“As to a judgment, the record has the further ef-
fect of precluding a re-examination into the truth
of the matters decided.”

21 C. J. 1064, par. 22.

“ Estoppels of record to the extent that they bind
parties will also bind their privies.”
21 C. J. 1067, par. 24.

In Pomeroy’s Equity Jurisprudence (Sec. 804) equitable
estoppel is defined as follows:

“ Equitable estoppel is the effect of the voluntary
conduct of a party whereby he is absolutely pre-
cluded, both at law and in equity, from asserting
rights which might perhaps have otherwise existed,
either of property, of contract, or of remedy, as
against another person who has in good faith re-
lied upon such conduct» and has been led thereby
to change his position for the worse, and who on
his part acquires some corresponding right, either
of property, of contract, or of remedy.”

The Vice-Chancellor does not think the facts in the case
bring the conduct of either party within the definition
given.

The evidence in the case clearly shows that the only
information Albert W. Baker received was from the let-
ters sent him already referred to. He had the right to
assume the information given by the respondent’s attor-
ney was correct, and that his claim as to the ownership
of the property had been sustained by the tax appraiser
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and Surrogate’s Court, both of whom had jurisdiction
over the subject matter. Tjpon the strength of the con-
duct and representations of the respondent, -through her
attorneys, he, in good faith, acted—complying with the
dentand for a check for the amount of the tax. He thus
changed his position for the worse to the extent of $176.1/,
and he has no legal ground of action to recover back the
money so paid. By reason of the foregoing he acquired
the “ corresponding right, either of property,- of contract or
of remedy.”

It is true that the questions as to the title to personal
property of testator would ordinarily be determined by
the courts of this state, but it is also true that the parties
had the right to submit themselves and the questions in-
volved to the jurisdiction of the Courts of New York. The
partnership was a New York one, and the res was located
there. Both the Tax Appraiser and the Surrogate’s
Court had jurisdiction over the parties and the subject
matter. No appeal was taken from the adjudication nor
was any objection made thereto. In fact, as already
shown, the respondent, in her application for the appraise-
ment of the property in New York of the testator had
stated that Albert W. Baker’s interest was the “ one-half
business of Soltau & Baker in New' York” (Case, p. 50).
This was her solemn declaration under oath; and both
the Tax Appraiser and Surrogate’s Court in determining
the beneficiaries, the property assessable, the extent of
the interest of the parties, the value thereof and the
tax to be paid by each, concurred therein (Case, p. 68, 1L
30-40 and p. 69, 1L 20-30).

In re Grattan’s Estate, 78 N. J. Eq. 225, at 234.

The rights of the respective parties as to property in
New York were thereby judicially established and both
parties are estopped from asserting any other right—the
respondent, both by her conduct and by the said adjudica-
tion, and the appellant Baker by the record.
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It i1s hardly necessary to cite additional authorities in
support of the above, but I will.

“A judgment rendered by a court having juris-
diction of the parties and the subject matter, unless
reversed or annulled in some proper proceeding, is
not open to contradiction or impeachment, in re-
spect to its validity, verity, or binding effect, by
parties or privies, in any collateral action or pro-
ceeding.”

23 Cyc. 1055.

“The rule against collateral attack applies to or-
ders and judgments made by the courts in special
proceedings taken before them, although not in the
nature of contested actions, or purely ex parte, pro-
vided the matter involves a judicial determination
and carries the sanction of the court’s authority.”

23 Cyc. 1059, par. 7.

“ The rule against collateral impeachment of ju-
dicial decisions applies to the determinations of state
and county officers or boards of officers, who, al-
though not constituting a court are called upon to
act judicially in matters of administration, such as
boards of county commissioners, boards of land com-
missioners, or railroad commissioners, or a state
board of equalization.”

23 Cyc. 1062, par. d.

I respectfully reiterate, that whether or not the con-
struction of the will made by the tax appraiser in New
York and of the Surrogate’s Court of New York is the
same as might have been made by the Courts of New
Jersey, yet the respondent is estopped both by her own
acts in setting forth in her application for the appraise-
ment of the tax that Albert W. Baker had a one-half in-
terest in the firm of Soltau & Baker, the subsequent de-
manding and accepting the entire tax from the defend-
ant Albert W. Baker, assessed to him against said one-
half interest, but also estopped by the court proceedings
and adjudications in New York, from seeking an account-
ing or any other relief as to said firm assets in New
York. In other words, there is not only an estoppel in
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pais, but also an estoppel by the record which bars her
action.

I respectfully submit the decree entered in this cause

should be reversed to the end that the bill of complaint
my be dismissed.

CHARLES A. RATHBUN,
Solicitor for and of Counsel with Appellants.
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Several statements made in the brief of the respondent
and citations of New York statutes are without any evi-
dence to support them.

It i1s stated at the bottom of page 2 of the brief that
“ All the real estate at Bonny Brook, Spotsdam, and in
Jefferson and Knox Counties was held in the names of
Richard S. Baker and Charles Soltau as individuals.”
No evidence supports this statement.

The argument is then made by the respondent at page 3:
“We, therefore, insist that the words‘my one-half interest
in the firm of Soltau & BakePwould not act as a devise
of the one-half interest in the real estate owned by de-
ceased and specifically devised by the codicil’ notwith-
standing the fact that when the witness Baker was asked
“what estate belonged to the firm?” counsel for the re-
spondent in open court stated:

“ Can’t we admit that the property designated by
Mr. Soltau, that is, the real estate, did belong to
the firm? We don’t dispute that” (Case, p. 18, 1l
20-30).

Besides this, the citation from 30 Cyc., page 424, con-

tains this clause:

“ The intention of the parties, if clearly disclosed,
will determine whether property connected with a
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partnership business is owned by the firm, or by
its individual members.”

Under the discussion of the question of estoppel the
brief of respondent purports to quote from New York
statutes, none of which were offered 1n evidence, and
therefore should not be considered by this Court. Nor
was any expert testimony given as to what is the law of
New York upon the scope of the duties of the New York
appraiser.

It is also stated in the brief of respondent at page 13:

“ The proceedings are instituted by the Tax Ap-
praiser in New York. The Tax Appraiser for the
Surrogate does not sit as a Court, but sits solely
for the purpose of assessing the tax to be paid the
State of New York under its law. The proceedings
are informal.”

None of the foregoing is supported by any testimony.
On the other hand, that portion of Exhibit D. 2 found in
the case on pages 65-70 shows that the appraiser made his
report to the Surrogate’s Court; that what he assessed
against Albert W. Baker was the “ specific bequest of
interest in partnership of Soltau & Baker, $3,521.17,” the
exact amount found by the accountant to be the one-half
interest of testator in the firm of Soltau & Baker, outside
of the real estate (Case, p. 42, 1. 1-10). When this came
before the Surrogate’s Court, that Court determined the
amount received by Albert W. Baker was $3,527.17 (Case,
p. 70). This was a formal adjudication.

The brief also states at page 14 that:

“Under the law, the appraiser is required to fix
a sum as the present value of a going business, and
in the assessment the appraiser in New York ap-
praised the value of the business as a going con-
cern. How much this value was, does not appear,
nor does it appear how the value of the appraise-
ment was arrived at.”

There is no evidence of what the New York law is in
respect to the foregoing, nor is there any evidence what-
soever that the “ appraiser in New York appraised the
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value of the business as a going concern.” It is absurd
to say that it does not appear how the value of the ap-
praisement was *arrived at. The balance sheet (Case, pp.
42 & 43) shows the following:

Total ASSELS  ceieeiei e o $8,278.93
L1abilit1es  coveiiiiiii s 1,224.58
Net WOorth coeeeeeeeeeeeee e, e $7,054.35
Of this one-half would be...ccooovvveiieiiiiiiieiii, $3,627.17

the exact sum assessed against Albert Baker.
The brief of respondent further states that:

“No representations were made to the appraiser in
New York concerning the interest of the nephew.” How
can this statement be justified in view of the sworn state-
ment of the respondent (Exhibit D. 2, Case, p. 50), wherein
she set forth the following as to the interest of the ap-
pellant, Albert W. Baker? “ Albert W. Baker, Dover, V2
business Soltau & Baker in New York.”

It is unfair for the respondent to charge, “ And when
such payment was made, the appellant concealed from her
the fact that he intended to use the fact of such payment
as an estoppel against the construction by the Court of
the mil as agreed upon between the respective counsel,”
as 1s done at page 15 of brief.

The so-called agreement between counsel had been made
months before, and Albert IV. Baker had the right to as-
sume, as 1n fact I did, that his aunt, Mrs. Baker, had
abandoned the idea of making claim to any portion of
the assets of the firm of Soltau & Baker. There was no
thought at the time of using the payment as an estoppel
nor was there any expectation that this suit would be
started.

It is true that after the assessment was made, Mr. King
of King & Vogt, the solicitors of the respondent, with all
the copies of the papers in the case before him,, and a
copy of the decree of the Surrogate, wrote the appellant
Baker to send check for the tax which had been assessed
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upon, the whole of the undivided one-half interest in the
firm’s business and in that letter stated it was necessary
in order to vest the title in Mr. Baker.* Mr. Baker as-
sumed that Mr. King knew what he was talking about and
forwarded the check.

All of the information which is now before the Court
was in possession of the respondent, but, on the other
hand, the appellant Baker did not have full knowledge of
the matter because, although having due notice of the pro-
ceedings in New York, yet he did not appear, nor was he
represented either before the appraiser or the Surrogate,
and trusted entirely to the respondent, or her counsel,
in supplying him with information. If he was mistaken,
then it was by the respondent or her counsel wittingly
or unwittingly. The respondent had full knowledge.

On the other hand, how honest was the respondent in
demanding payment of so large a tax from Albert W.
Baker if she still claimed the greater part of the assets
of the firm? She well knew that the assessment against
her was not as large as it should have been, if she was
entitled to receive her husband’s share of the money in
the bank, bills receivable, notes, &c. It was at least a
legal fraud to demand from Albert W. Baker so large a
tax.

It seems to me that the quotation in counsel’s brief
from the case of The Mutual Life Insurance Company v.
Morris, 4 Stew. 583 (31 Eq. 583), and Stanford v. Lyon, 10
Stew. 94 (37 Eq. 94), fortifies the position of the ap-
pellants. It was the appellant Baker who was entrapped
into paying money which should not have been paid, if
the contention of the respondent is right, and it was the
representations of the respondent, or her counsel, that
brought about the payment of the money.

Counsel says that the appellant has had his full and
complete day in this* court to try the matter in dispute
(p. 16 of brief). While that is true, the respondent also
has had her full and complete day in the Surrogate’s



Court of New York and she should abide by the deter-
mination of that Court. Even though it had not been by
the Court but had been only by the appraiser in New
York, yet as shown in the brief which I have heretofore
filed, inasmuch as the appraiser had jurisdiction and the
respondent appeared either in person or by counsel and
without protest accepted the findings of the appraiser,
she 1s certainly concluded by such findings.

At page 16 of the brief respondent again asserts that,
if the appellant Baker “ made a greater payment to the
Comptroller of New York than he was lawfully required to
make, he made it with the purpose and design of bettering
his own position and to plead his own act as an estoppel
against the complainant. This was his secret design.”’

Replying to this, my answer is, that there is no evidence
to justify such an assertion. In the first place, the pay-
ment was not made to the Comptroller by the appellant
Baker but to the solicitors of the respondent, and then
only after a demand for payment had been made by them
and after they had had full knowledge, which was not
in possession of the appellant Baker. The appellant
Baker did not make the move until demand had been
made upon him. What was the design of the respondent
or her counsel in demanding money which the most casual
examination of the papers in their possession would have
convinced them that an error had been made by the ap-
praiser and Surrogate of New York if her present con-
tention i1s correct? She knew that she was trying to get
money from the appellant Baker to which she would not
have been entitled if her claim is sound. The charge of
secret design on appellant Baker’s part is flagrantly un-
just and it appears to me that the only reason for making
the claim is to try and bring him within the exceptions as
to when an estoppel will not operate, cited in the brief
of the respondent.
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My brief already filed with the Court sufficiently covers
the other points made and I will not enlarge upon the

same.

Respectfully submitted,

CHARLES A. RATHBUN,
Solicitor for and of Counsel
with the Appellants.









