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Notice of Appeal. 
(Filed August 30, 1929.)

3 n  Chancery of ü e t o  SÎerôep

Between

S t a n d a r d  Oï l  C o m p a n y  o p  N e w  
J e r s e y  (a corporation of the 
State of Delaware),

F l o r a  A. M o r r i s o n ,
Complainant,

and

Defendant.

Notice of Appeal.

10

F l o r a  A. M o r r i s o n , the above named complain-
ant, hereby appeals from a certain interlocutory 20 
order or decree made the 20th day of August,
A. D. 1929, in favor of the defendant and against 
the complainant, discharging the order to show 
cause made herein on July 23, A. D. 1929, and 
from every part thereof, to the Court of Errors 
and Appeals in the last resort in all causes.

I conceive that there is good cause for the 
above stated appeal.

Endorsed:
Service of a copy of the within Notice of Ap-

peal is hereby acknowledged this 30th day of 
August, 1929.

L i n d a b u r y , D e p u e  & F a u l k s ,
Solicitors of Defendant.

Dated, August 29, A. D. 1929.
I r v i n g  W . T e e p l e , 

Solicitor of Complainant- 
Appellant. 30

I r v i n g  W . T e e p l e ,
Of Counsel with Complainant- 

Appellant.
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Amended Notice of Appeal. 
(Filed September 7, 1929.)

IN CHANCERY OF NEW JERSEY. 

Between
F l o r a  A. M orrison ',

Complainant,

S t a n d a r d  Oi l  Co m p a n y  of  N e w  of Appeal- 
J e r s e y  (a corporation of the 
State of Delaware),

F l o r a  A. M o r r is o n , the above named complain-
ant, hereby appeals from a certain interlocutory 
order or decree made by the Chancellor on the 
advice of Vice-Chancellor John Bentley, the 20th 
day of August, A. D. 1929, in favor of the de-
fendant and against the complainant, discharging 
the order to show cause made herein on July 23, 
A. D. 1929, and from every part thereof, to the 
Court of Errors and Appeals in the last resort in 
all causes.

30 Dated, September 6, A. D. 1929.

I conceive that there is good cause for the above 
stated appeal.

Endorsed:

Service of a copy of the within Amended Notice 
of Appeal is hereby acknowledged, this 7th day 
of September, A. D. 1929.

and

Defendant.

Amended Notice

I r v in g  W. T e e p l e , 
Solicitor of Complainant- 

Appellant.

40

I r v in g  W. T e e p l e ,
Of Counsel with Complainant- 

Appellant.

L in d a b u r y , D e p u e  &  F a u l k s ,
____ Solicitors of Def
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Petition of Appeal. 
(Filed September 18, 1929.)

NEW JERSEY COURT OF ERRORS 
AND APPEALS.

Between

and
S t a n d a r d  O i l  Co m p a n y  of  N e w

J e r s e y  (a  corporation of the
State of Delaware),

Defendant-Respondent.

F l o r a  A. M o r r is o n , 
Complainant-Appellant,

Petition of 
Appeal.

10

20
To the Honorable, the Court of Errors and Ap-

peals in the Last Resort in All Causes:
The petition of Flora A. Morrison, the appel-

lant in the above stated cause, respectfully shows 
that your petitioner finds herself aggrieved by a 
final order made in the Court of Chancery, by his 
Honor, Edwin Robert Walker, Chancellor of the 
State of New Jersey, on the advice of Vice- 
Chancellor John Bentley, bearing date the 20th _ 
day of August, A. D. 1929, wherein the said Flora 
A. Morrison was complainant, and the said Stand-
ard Oil Company of New Jersey (a corporation 
of the State of Delaware) was defendant, in this 
respect, to-wit:

That the said order discharged a certain order 
of the Court of Chancery bearing date the 23rd day 
of July, A. D. 1929, requiring the said defendant to 
show cause why an injunction should not be 
granted, enjoining and restraining it, the said de- ¿ q  
fendant, from proceeding with the erection and con-
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Petition of Appeal.

struction of a certain proposed plant for the stor-
age and distribution of gasoline, kerosene, fuel oil 
and furnace oil, in the Borough of Atlantic High-
lands, in the County of Monmouth and State of 
New Jersey, on the Bay Shore of Sandy Hook Bay, 
and further refusing to grant a restraint against 
the said defendant.

Your petitioner humbly appeals from that part 
of the order of the Chancellor which discharges 
the aforesaid order to show cause and which de-
nies the motion of petitioner for a temporary in-
junction, or restraining order, until the final hear-
ing of her case; also from each and every part of 
the said order so dated August 20, A. D. 1929, as 
aforesaid.

2q  And your petitioner alleges as her ground for 
appeal, that the said order discharging the said 
order to show cause is erroneous and prejudicial 
to the rights of this appellant in this, that appel-
lant having filed a bill of complaint in this cause 
charging that the said projected storage and dis-
tribution plant of said defendant, with the storage 
therein of large quantities of inherently danger-
ous, highly inflammable and explosive petroleum 
products, with the odors and gases and fumes nat-
urally and necessarily exuding therefrom, and

30 spreading in, over and about the neighborhood of 
complainant’s premises, and interferring with the 
light and air in and about complainant’s premises, 
will constitute a continuing menace and danger 
and nuisance, and praying that said defendant be 
restrained and enjoined from erecting and con-
structing said storage and distribution plant, the 
motion for a temporary restraining ordef or in-
junction, until final hearing, should have been 
granted, and the said order to show cause should

40 have been made absolute.
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Petition of Appeal.

Your petitioner therefore prays that the said 
order of the said Chancellor may be, in the par-
ticulars aforesaid, reversed, set aside, and for 
nothing holden, and that your petitioner may have 
the said temporary restraint, and such other and 
further relief in the premises as to this Honor-
able Court shall seem meet. 10

I r v in g  W . T e e p l e , 
Solicitor and of Counsel with 

Complainant.

Endorsed:
Service of a copy of the within Petition of Ap-

peal is hereby acknowledged this 20th day of 
September, 1929. 20

L in d a b u r y , D e p u e  & F a u l k s ,
Solicitors of Defendant.

30

40
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Answer to Petition of Appeal.
(Filed September 21, 1929.)

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

ci_ r\ m  tion of Appeal.S t a n d a r d  Oil . Co m p a n y  of  N e w  
J e r s e y  (a corporation of the 
State of Delaware),

Defendant-Respondent.

The answer of the above named defendant-re-
spondent to the petition of appeal of the above 
named complainant-appellant.

This defendant-respondent, not acknowledging 
any or all of the matters which in the said peti-
tion of appeal are contained, to be true, for an-
swer thereto nevertheless says and admits that a 
certain order was on the 20th day of August, 1929, 
made and entered in the Court of Chancery, in 

30 the cause for that purpose mentioned in the said 
petition, as is therein stated; but as to the sub-
stance and form thereof this defendant-respon-
dent prays to refer thereto when the same shall 
be produced. And this defendant-respondent is 
advised and believes that the said order is agree-
able to equity and it prays that the same may be

Between
F l o r a  A. M o r r is o n , 
Complainant-Appellant,

and Answer to Peti-

20
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Answer to Petition of Appeal.

affirmed, with costs to be adjudged to this de-
fendant-respondent.

L in d a b u r y , D e p u e  & F a u l k s , 
Solicitors for and of Counsel with 

Defendant-Respondent.
Endorsed:

Service of a copy of the within Answer to Peti-
tion of Appeal is hereby acknowledged this 20th 
day of September, 1929.

I r v in g  W , T e e p l e , 
Solicitor for Complainant- 

Appellant.

Bill of Complaint.
(Filed July 23, 1929.)

IN CHANCERY OF NEW JERSEY.

To His Honor, Edwin Robert Walker, Chancellor 
of the State of New Jersey :

F l o r a  A. M o r r is o n , residing at #111 Bay Ave-
nue, in the Borough of Atlantic Highlands, in the 
County of Monmouth, and State of New Jersey, 
respectfully shows unto your Honor:

1. Complainant is, and for many years last 
past has been, the owner of premises known by 
the street number 111 Bay Avenue, being about 
One Hundred Feet (100') wide in front and rear, 
and extending back from Bay Avenue through the 
block to Center Avenue, a distance of Two Hun-
dred and Sixty Feet (26CK) on either side, in the 
Borough of Atlantic Highlands, in the County of 
Monmouth and State of New Jersey.

10

20

30

40
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Bill of Complaint.

2. The Borough of Atlantic Highlands is a duly 
incorporated borough of the State of New Jer-
sey, wholly within the territorial limits of the 
County of Monmouth, in said State. Said Bor-
ough of Atlantic Highlands contains a popula-
tion, numerally, of about Fifteen Hundred (1500)

10 men, women and children; said Borough is very 
largely residential in character. The northerly 
boundary of said Borough is Sandy Hook Bay, 
or Raritan Bay.

3. Within the territorial limits of said Borough 
of Atlantic Highlands is a certain tract or parcel 
of land comprising about Eighteen and one-half 
(18^) acres, heretofore known as the “  Benson 
Tract” , located north of Center Avenue and west

2q  of Avenue D, east of Wagner’s Creek, and having 
a frontage of approximately Twelve Hundred and 
Twenty feet (1220') on the aforesaid Sandy Hook 
Bay, or Raritan Bay.

4. That the aforesaid premises called the ‘ ‘ Ben-
son Tract” , in question here, were recently ac-
quired by or on behalf of the Standard Oil Com-
pany of New Jersey, a corporation of Delaware, 
for use as the basis for construction thereon im-
mediately, of a plant consisting, among other

o q  things, of six large storage tanks for the storage 
of gasoline, kerosene, furnace oil, fuel oil, and 
other petroleum products, all of a more or less 
inherently dangerous, inflammable and highly ex-
plosive character; and it is the intention and 
design of said Standard Oil Company of New 
Jersey, in connection with the aforesaid plant, 
to receive the aforesaid gasoline, kerosene, fur-
nace oil, fuel oil, and other petroleum products, 
by means of and from tank steamers fastened at

4Q the end of a pier to be built and extending out into
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Bill of Complaint.

Sandy Hook Bay, or Raritan Bay, for a distance 
of Twenty-five Hundred feet (2500'), with pipe 
lines thereon, for the unloading of said tank 
steamers; and it is the announced purpose of the 
said Standard Oil Company of New Jersey, in 
connection with the aforesaid structures, to con-
vey and distribute the said petroleum products JP 
from its said storage plant aforesaid, in and 
throughout the Borough of Atlantic Highlands 
and in and throughout the County of Monmouth 
and other places, by means of commodious tank 
trucks operating through the streets and over the 
roads of the said Borough, and likewise of the 
said County.

5. That title to the said premises for use as
the site of the plant above generally described, 20 
has already been acquired for and on behalf of 
said Standard Oil Company of New Jersey, by 
deed, in and during the month of June, A. D. 1929, 
same being recorded in the Monmouth County 
‘Clerk’s office, in Book 1481 of Deeds, on page 378, 
and the said Standard Oil Company of New Jer-
sey, by its agents, has publicly, and in writing, 
announced its intention to immediately begin op-
erations for the construction of its said plant upon 
the said premises.

30
6. That the municipal authorities of the Bor-

ough of Atlantic Highlands, in spite of the re-
peated protests of a large number of citizens, 
property owners and tax payers in and of said 
Borough of Atlantic Highlands, and others, did, 
in the early part of the month of July, A. D. 
1929, grant a permit, or permits, for the erection 
of said storage plant and the several structures 
thereof.

40
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Bill of Complaint.

7. That the said premises and the said storage 
plant for storing highly explosive petroleum prod-
ucts are located and intended to be located within 
the territorial limits of the Borough of Atlantic 
Highlands, in a residential zone, at a place imme-
diately adjoining a main highway, and not over

10 approximately one thousand feet (1000') from a 
church and school property representing a value 
of approximately One Hundred and Fifty Thou-
sand Dollars ($150,000.), or more, and upon the 
Bay front of the said Raritan Bay.

8. That the said Borough of Atlantic High-
lands has been, and is, without any zoning ordi-
nance, and has been, and is, powerless to effectu-
ally prevent the locating and building of struc-

2q  tures for the receipt, storage and distribution of 
gasoline and other inherently dangerous, highly 
inflammable and explosive products by the said 
Standard Oil Company of New Jersey.

9. That if the said Standard Oil Company of 
New Jersey shall be suffered or permitted to con-
struct the said storage tanks and buildings for 
the storage of gasoline and other petroleum prod-
ucts as aforesaid, and shall be suffered and per-
mitted to receive, store and distribute the said

2Q inherently dangerous, highly inflammable and ex-
plosive petroleum products as aforesaid, the keep-
ing and handling of said products will constitute 
not only a nuisance, but a continuing menace and 
danger in and about the neighborhood and locality 
thereof, in the Borough of Atlantic Highlands 
aforesaid, and there will be ever present the risk 
and danger of pollution of the shores and waters 
of Raritan Bay, or Sandy Hook Bay, and the 
Shrewsbury River, with great loss consequent

40 thereon to the recreational and business pursuits,
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Bill of Complaint.

including the fisheries and clamming industry 
thereof, and likewise to property values in and 
about the neighborhood, and particularly the com-
plainant ’s said property, by "reason of the danger 
of dripping and seepage- of said petroleum prod-
ucts into the said waters ; and in like manner will 
be ever present the menace and danger of fires and 
explosions in and about the said storage plant, 
and from odors and gasses escaping therefrom 
and spreading over, in and about the neighbor-
hood, and great danger of injury to the health, 
lives and pleasures of the people residing in and 
about the locality of the Borough of Atlantic 
Highlands aforesaid; and with heavy trucks and 
trailers passing in and throughout the streets of 
Atlantic Highlands aforesaid, the repose and 
quiet of the community will be greatly disturbed, 
and the children of said community and others 
necessarily attending said church and the said 
school aforesaid, will constantly be in danger of 
injury or death from the said storage plant and 
from the operation of heavy tank trucks and 
trailers loaded with gasoline and other petroleum 
products likely to take fire and explode at any 
moment.

10

20

10. That the said plant of the said Standard Oil 
Company of New Jersey, with the storage therein 
of large quantities of inherently dangerous and 
highly explosive petroleum products, in a residen-
tial neighborhood, and near the said highway and 
the said church and the said school, and upon the 
Bay Shore of B-aritan Bay, or Sandy Hook Bay, 
within the Borough of Atlantic Highlands afore-
said, will in all probability constitute a continuing 
menace and danger, with irreparable injury, loss 
and damage, naturally and proximately following 
thereon as aforesaid.

30

40



12

Bill of Complaint.

11. That the said storage plant of the said 
Standard Oil Company of New Jersey, if located 
as aforesaid within the Borough of Atlantic High-
lands, and containing millions of gallons of gaso-
line, will constitute a continuing menace and dan-

wq ger to a much greater extent than either gun 
powder or nitro-glycerine, and will exude odors 
and vapors insidious and treacherous, and almost 
uncontrollable as respects the danger of explo-
sion; and the said odors, if suffered to exude and 
escape from the said storage plant, will likewise 
be detrimental and deleterious to the health and 
welfare of the citizens, residents, and taxpayers 
of Atlantic Highlands aforesaid.

12. That complainant’s home for many years 
20 has been located as aforesaid, within the Borough

of Atlantic Highlands, and within One Hundred 
feet (100') of the boundary of the said premises 
of the said Standard Oil Company of New Jersey 
where it is designed to locate the said storage 
plant for the handling and storage of said in-
herently dangerous petroleum products; and by 
reason of the premises aforesaid, complainant 
verily believes that her property will greatly de-
preciate in value, and that her easement of light 

o q  and air will be greatly interfered with by the 
erection and placing of the said oil storage plant 
as aforesaid.

13. That the title to the said premises for the 
aforesaid oil storage plant was, as complainant 
is informed and verily believes, taken in the 
month of June, A. D. 1929, by the Standard Oil 
Company of New Jersey. And it has been stated 
in a letter purporting to have been signed by 
Edwin S. Hall, Esq., one of the attorneys for the

40 said Standard Oil Company of New Jersey, writ-
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Bill of Complaint.

ten to Honorable John R. Snedeker, Mayor of 
Atlantic Highlands, in the month of June, A. D. 
1929, that:

“ It is promised by the Standard Oil Com-
pany of New Jersey to use that part of the 
property lying north of the proposed state 
highway, in extension of Bay Avenue, for the ^  
construction of a thoroughly modern plant, 
costing a large sum, for the storage of * # * 
quantities of fuel oil, furnace oil, gasoline 
and kerosene. The present plans contemplate 
the erection of a garage, office building, and 
six storage tanks. The entire group of stor-
age tanks will be surrounded by an earthen 
embankment of sufficient capacity to contain 
the contents of all oil tanks, and tthe tanks 
will be separated by earthen embankments of 
sufficient capacity to separately contain a 20 
large part of the contents of the tank as sur-
rounded. The construction will include such 
construction along the water front as will 
retard any further erosion of the shore.”

And your complainant, therefore, respectfully 
submits and contends that in the absence of a 
menace and danger of explosion and fire, with 
spreading fumes from said oils and gasses, and 
pollution of the waters of Raritan Bay, or Sandy 
Hook Bay, there would be no necessity for, and 
would in fact be a complete absence of such char- ^  
acteristic construction, and that the said letter 
of the said Edwin S. Hall, Esq., the said attorney 
of the said Standard Oil Company of New Jer-
sey, carries an admission, by inference, of this 
conclusion.

Complainant is without adequate remedy in the 
Courts of law, and therefore prays:

(a) That the defendant, Standard Oil Com-
pany of New Jersey, may full, true and per- 4.0
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Bill of Complaint.

feet answer make, without oath, to each, every 
and all of the allegations, statements, and 
charges hereinbefore set forth in this bill of 
complaint;

(b) That the said Standard Oil Company 
of New Jersey, its agents, servants and em-

10 ployes, may be restrained and enjoined from 
proceeding with the erection of the aforesaid 
plant, or any plant for the storage of any 
inherently dangerous, highly inflammable or 
explosive products, including gasoline, kero-
sene, fuel oil and furnace oil, or otherwise, 
upon the premises hereinbefore referred to, 
until the further order or decree of this Court 
in the premises;

(c) That it may please your Honor, the 
premises considered, to grant unto this com-

20 plainant the State’s writ of injunction issu-
ing out of and under the seal of this Honor-
able Court, to be directed to the said Stand-
ard Oil Company of New Jersey, restraining 
it, and its agents, servants and employes, 
from causing, permitting or allowing to be 
erected or constructed upon the premises 
aforesaid, any buildings, structures, or tanks, 
for the storage of petroleum products, in-
cluding gasoline, kerosene, fuel oil, furnace 
oil, or any other inherently dangerous, highly 
inflammable and explosive products;

30 (d) And also the State’s writ of subpoena
likewise issuing out of and under the seal of 
this Honorable Court, to be directed to the 
said Standard Oil Company of New Jersey, 
therein and thereby commanding it to ap-
pear before this Honorable Court at a cer-
tain day and under a certain penalty therein 
to be provided, and to stand to, abide by and 
perform such order or decree as to your 
Honor shall seem meet; and

(e) That complainant may have such other
40 and further relief in the premises as may be
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Bill of Complaint.

just and according to equity and good con-
science.

And your complainant will ever pray, &c.
I r v in g  W . T e e p l e , 

Solicitor for and of Counsel 
with Complainant.

Affidavit of Flora A. Morrison.
(Filed July 23, 1929.)

S t a t e  of  N e w  J e r s e y ,)
7 S-S *Co u n t y  o f  M o n m o u t h , J

F l o r a  A. M o r r is o n , of full age, being duly sworn 
according to law, on her oath deposes and says:

I reside at, and own the premises known by the 
street number 111 Bay Avenue, in the Borough 
of Atlantic Highlands, in the County of Monmouth 
and State of New Jersey, where I have made my 
home for many years last past.

I am the complainant named in the within bill 
of complaint, and I have read said bill of com-
plaint and know the contents thereof, and the same 
is true to the best of my knowledge, information 
and belief.

Particularly is it true that for many years last 
past I have been the owner of the premises where 
I live as aforesaid, the same being* located on Bay 
Avenue, about One Hundred feet (100') wide in 
front and rear, and extending back from Bay Ave-
nue through the block to Center Avenue, a dis-
tance of Two Hundred and Sixty feet (260') on 
either side, in the Borough of Atlantic Highlands, 
in the County of Monmouth and State of New 
Jersey.

10

20

30

40
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Affidavit of Flora A. Morrison.

The Borough of Atlantic Highlands is a duly 
incorporated borough of the State of New Jersey, 
wholly within the territorial limits of the County 
of Monmouth, in said State. Said Borough of At-
lantic Highlands contains a population, numerally, 
of about Fifteen Hundred (1500) men, women and 

1 children; said Borough is very largely residential 
in character. The northerly boundary of said Bor-
ough is Sandy Hook Bay, or Raritan Bay.

Within the territorial limits of said Borough of 
Atlantic Highlands is a certain tract or parcel of 
land comprising about eighteen and one-half 
(18^) acres, heretofore known as the “ Benson 
Tract,”  located north of Center Avenue and west 
of Avenue D, east of Wagner’s Creek, and having 

9n a frontage of approximately Twelve Hundred and 
Twenty feet (1220') on the aforesaid Sandy Hook 
Bay, or Raritan Bay.

I have been informed, and verily believe it to be 
true, that the aforesaid premises called the “ Ben-
son Tract,”  in question here, were recently ac-
quired by or on behalf of the Standard Oil Com-
pany of New Jersey, a corporation of New Jersey, 
for use as the basis for construction thereon imme-
diately, of a plant consisting, among other things, 
of six large storage tanks for the storage of gaso- 

30 line, kerosene, furnace oil, fuel oil, and other pe-
troleum products, all of a more or less inherently 
dangerous, inflammable and highly explosive char-
acter; and it is the intention and design of said 
Standard Oil Company of New Jersey, in connec-
tion with the aforesaid plant, to receive the afore-
said gasoline, kerosene, furnace oil, fuel oil, and 
other petroleum products, by means of and from 
tank steamers fastened at the end of a pier to be 
built and extending out into Sandy Hook Bay, or 

40 Raritan Bay, for a distance of Twenty-five Hun-
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Affidavit of Flora A. Morrison.

dred feet (2500'), with pipe lines thereon, for the 
unloading of said tank steamers; and it is the an-
nounced purpose of the said Standard Oil Com-
pany of New Jersey, in connection with the afore-
said structures, to convey and distribute the said 
petroleum products from its said storage plant 
aforesaid, in and throughout the Borough of At-
lantic Highlands and in and throughout the 
County of Monmouth and other places, by means 
of commodious tank trucks operating through the 
streets and over the roads of the said Borough, 
and likewise of the said County.

I have been informed, and verily believe it to be 
true, that title to the said premises for use as the 
site of the plant above generally described, has 
already been acquired by said Standard Oil Com-
pany of New Jersey, by deed, in and during the 
month of June, A. D. 1929, same being recorded in 
the Monmouth County Clerk’s office, in Book 1481 
of Deeds, on page 378, and the said Standard Oil 
Company of New Jersey, by its agents, has pub-
licly, and in writing, announced its intention to 
immediately begin operations for the construction 
of its said plant upon the said premises.

That the municipal authorities of the Borough 
of Atlantic Highlands, in spite of the repeated 
protests of a large number of citizens, property 
owners and taxpayers in and of said Borough of 
Atlantic Highlands, and others, did, in the early 
part of the month of July, A. D. 1929, grant a 
permit, or permits, for the erection of said stor-
age plant and the several structures thereof.

That the said premises and the said storage 
plant for storing highly explosive petroleum prod-
ucts are located and intended to be located within 
the territorial limits of the Borough of Atlantic 
Highlands, in a residential zone, at a place imme-

10

20

30

40
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Affidavit of Flora A. Morrison.

diately adjoining a main highway, and not over 
approximately one thousand feet (1000') from a 
church and school property representing a value 
of approximately One Hundred and Fifty Thou-
sand Dollars ($150,000.), or more, and upon the 

^  Bay front of the said Raritan Bay.
That the said Borough of Atlantic Highlands 

has been, and is, without any zoning ordinance, 
and has been, and is, powerless to effectually pre-
vent the locating and building of structures for 
the receipt, storage and distribution of gasoline 
and other inherently dangerous, highly inflamma-
ble and explosive products by the said Standard 
Oil Company of New Jersey.

I verily believe that if the said Standard Oil 
2q  Company of New Jersey shall be suffered or per-

mitted to construct the said storage tanks and 
buildings for the storage of gasoline and other 
petroleum products as aforesaid, and shall be suf-
fered and permitted to receive, store and dis-
tribute the said inherently dangerous, highly in-
flammable and explosive petroleum products as 
aforesaid, the keeping and handling of said prod-
ucts will constitute not only a nuisance, but a con-
tinuing menace and danger in and about the 
neighborhood and locality thereof, in the Borough 

30 of Atlantic Highlands aforesaid, and there will be 
ever present the risk and danger of pollution of 
the shores and waters of Raritan Bay, or Sandy 
Hook Bay, and the Shrewsbury River, with great 
loss consequent thereon to the recreational and 
business pursuits, including the fisheries and clam-
ming industry thereof, and likewise to property 
values in and about the neighborhood, and par-
ticularly to my property and that of my neighbors 
immediately adjoining, by reason of the danger 

40 of dripping and seepage of said petroleum prod-
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nets into the said waters; and in like manner will 
be ever present the menace and danger of fires and 
explosions in and about the said storage plant, 
and from odors and gases escaping therefrom and 
spreading over, in and about the neighborhood, 
and great danger of injury to the health, lives 
and pleasures of the people residing in and about 
the locality of the Borough of Atlantic Highlands 
aforesaid; and with heavy trucks and trailers 
passing in and throughout the streets of Atlantic 
Highlands aforesaid, the repose and quiet of the 
community will be greatly disturbed, and the chil-
dren of said community and others necessarily 
attending said church and the said school afore-
said, will constantly be in danger of injury or 
death from the said storage plant and from the 
operation of heavy tank trucks and trailers loaded 
with gasoline and other petreloum products likely 
to take fire and explode at any moment.

That the said plant of the said Standard Oil 
Company of New Jersey, with the storage therein 
of large quantities of inherently dangerous and 
highly explosive petroleum products, in a resi-
dential neighborhood, and near the said highway 
and the said church and the said school, and upon 
the Bay Shore of Raritan Bay, or Sandy Hook 
Bay, within the Borough of Atlantic Highlands 
aforesaid, will in all probability constitute a con-
tinuing menace and danger, with irreparable in-
jury, loss and damage, naturally and proximately 
following thereon as aforesaid.

That the said storage plant of the said Stand-
ard Oil Company of New Jersey, if located as 
aforesaid within the Borough of Atlantic High-
lands, and containing millions of gallons of gaso-
line, will constitute a continuing menace and 
danger to a much greater extent than either gun

30

20

30

40
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powder or nitro-glycerine, and will be likely to 
exude odors and vapors insidious and treacherous, 
and almost uncontrollable as respects the danger 
of explosion; and the said odors, if suffered to 
exude and escape from, the said storage plant; will 
likewise be detrimental and deleterious to the 
health and welfare of the citizens, residents, and 
tax-payers of Atlantic Highlands aforesaid.

That my home for many years has been located 
as aforesaid, within the Borough of Atlantic 
Highlands, and within One Hundred feet (100') 
of the boundary of the said premises of the said. 
Standard Oil Company of New Jersey where it is 
designed to locate the said storage plant for the 
handling and storage of said inherently danger- 
ous petroleum products; and by reason of the 
premises aforesaid, I verily believe that my ease-
ment of light and air will be greatly interfered 
with by the erection and placing of the said oil 
storage plant as aforesaid.

That the title to the said premises for the afore-
said oil storage plant was, as I am informed and 
verily believe, taken in the month of June, A. D. 
1929, by the Standard Oil Company of New Jer-
sey. And it has been stated in a letter purporting 
to have been signed by Edwin S. Hall, Esq., one 

30 ° f  the attorneys for the said Standard Oil Com-
pany of New Jersey, written to Honorable John 
R. Snedeker, Mayor of Atlantic Highlands, in the 
month of July, A. D. 1929, that,—

“ It is promised by the Standard Oil Com-
pany of New Jersey to use that part of the 
property lying north of the proposed state 
highway, in extension of Bay Avenue, for the 
construction of a thoroughly modern plant 
•costing a large sum, for the storage of * # * 

4q  quantities of fuel oil, furnace oil, gasoline and 
kerosene. The present plans contemplate the
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erection of a garage, office building, and six 
storage tanks. The entire group of storage 
tanks will be surrounded by an earthen em-
bankment of sufficient capacity to contain the 
contents of all oil tanks, and the tanks will be 
separated by earthen embankments of suffi-
cient capacity to separately contain a large 
part of the contents of the tank as surrounded. 10 
The construction will include such construc-
tion along the water front as will retard any 
further erosion of the shore.”

I, therefore, respectfully submit and contend 
that in the absence of a menace and danger of ex-
plosion and fire, with spreading fumes from said 
oils and gases, and pollution of the waters of 
Raritan Bay, or Sandy Hook Bay, there would be 
no necessity for, and would in fact be a complete 
absence of such characteristic construction, and 
that the said letter of the said Edwin S. Hall, 
Esq., the said attorney of the said Standard Oil 
Company of New Jersey, carries an admission, 
by inference, of this conclusion.

F l o r a  A. M o r r i s o n .

Sworn to and subscribed before me,7 
this 19th day of July, A. D. 1929. j

N i c h o l a s  W . K a i s e r ,7 O f)A Master in Chancery ou
of New Jersey.

40
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Order to Show Cause.
(Filed July 23, 1929.)

IN CHANCERY OF NEW JERSEY.

F l o r a  A. M o r r i s o n ,
Complainant,

S t a n d a r d  O i l  C o m p a n y  o f  N e w  Show Cause. 
J e r s e y  (a corporation of the 
State of Delaware),

This matter being opened to the Court by 
Irving W. Teeple, solicitor for and of counsel with 
the complainant, whereupon, and upon reading 
and filing the bill of complaint and the affidavit 
annexed thereto, and the Court being satisfied of 
the sufficiency of the application made in this 
cause:

It is, on this 23rd day of July, A. D. 1929, 
o r d e r e d , that Standard Oil Company of New Jer-
sey, the above named defendant, show cause be-
fore the Chancellor, at the Chancery Chambers, at 
# 1  Exchange Place, in the City of Jersey City, 
County of Hudson and State of New Jersey, on 
Monday, the 29th day of July, A. D. 1929, at 10:00 
o ’clock in the forenoon, or as soon thereafter as 
counsel can be heard, why an injunction should 
not issue according to the prayer of the bill of 
complaint; and

and

Defendant.

On Bill, etc. 
Order to

40
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Order to Show Cause.

It is f u r t h e r  o r d e r e d , that a copy of the bill 
of complaint and the affidavit thereto annexed, as 
well as a copy of this order (which copies may be 
certified by the solicitor of the complainant), shall 
be served upon the defendant, by leaving the same 
with the office manager or any person of full age 
appearing to be in charge of the office of the 
Bayonne or Newark office of the said Standard 
Oil Company of New Jersey, and within three days 
from the date hereof.

E . R. W a l k e r ,
C.

Respectfully advised,

Jn o . J. F a l l o n ,
y . c.

10

20

30
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Stipulation.

IN CHANCERY OF NEW JERSEY.

10

Between
F l o r a  A. M o r r i s o n ,

Complainant,

and

S t a n d a r d  O i l  C o m p a n y  o p  N e w  
J e r s e y , a corporation of the 
State of Delaware,

Defendant.

On Bill, &c. 
Stipulation.

20 it is hereby stipulated by and between the par-
ties to the above entitled cause that the hearing 
upon the Order to Show Cause made herein on 
July 23, 1929, shall be continued until Monday, 
August 5, 1929, at 10 o ’clock in the forenoon or 
as soon thereafter as counsel can be heard, at 
the Chancery Chambers, No. 1 Exchange Place, in 
the City of Jersey City, New Jersey.

Dated, July 25, 1929.

^ I r v i n g  W. T e e p l e ,
Solicitor for Complainant.

L i n d a b u r y , D e p u e  & F a u l k s ,
Solicitors for Defendant.
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Acknowledgment of Service.

IN CHANCERY OF NEW JERSEY.

Between

F l o r a  A. M o r r i s o n ,
Complainant,

and

S t a n d a r d  O i l  C o m p a n y  o f  N e w  
J e r s e y , a corporation of the 
State of Delaware,

Defendant.

On Bill, Etc. 
On Rule to 

Show Cause. 
Acknowledgment 

of Service.

10

20Service is hereby acknowledged this 31st day of 
July, 1929, of true copies of the annexed affidavits 
of Charles Gr. Black, Robert W. Black, Charles 
M. Franklin, John F. Winchester and John E. 
Skehan, and of the exhibits referred to herein 
and attached thereto, which will be submitted on 
behalf of the defendant at the hearing upon the 
Rule to Show Cause in the above entitled suit.

I r v in g  W. T e e pl e ,
Solicitor for Complainant. 30

40



26

Affidavit of Charles G. Black. 
(Filed August 12,1929.)

IN CHANCERY OF NEW JERSEY. 

Between
F l o r a  A. M o r r i s o n ,

Complainant,

S t a n d a r d  O i l  C o m p a n y  o f  N e w  Show Cause.

C o u n t y  o f  N e w  Y o r k , j

C h a r l e s  Gr. B l a c k , being duly sworn according 
to law on his oath, deposes and says :

I am the President of the Standard Oil Com-
pany of New Jersey, the defendant in the above- 
entitled cause. I have been connected with the 
defendant and its predecessor in business for up-
wards of forty years last past. I have heretofore
occupied many other positions in connection with 
the operation of the said business, among others 
that of the Manager of the large refinery which 
the defendant owns and operates in Linden, New 
Jersey, known as the Bay way Refinery. I am 
thoroughly familiar with the methods employed 
by the Company in the construction, maintenance 
and safeguarding of the tanks which it uses in its 
numerous distributing stations. My experience 
with regard to these matters has been a practical 

■ one and I am thoroughly familiar not only with 
such tanks, but with everything connected with 
their operation and maintenance.

J e r s e y , a corporation of the 
State of Delaware,

and

Defendant.

On Bill, etc. 
On Rule to

Affidavit.

^  S t a t e  o f  N e w  Y o r k , )~ „  y ss. :
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The plant which the defendant proposes to con-
struct in the Borough of Atlantic Highlands, New 
Jersey, is of the most modern and approved type. 
There is included therein every form of protec-
tion against fire or explosion that has been devel-
oped not only by the representatives of the Com-
pany and its predecessor in business over a period 
of many years, but by representatives of the Na-
tional Board of Fire Underwriters, the American 
Petroleum Institute and other organizations asso-
ciated with the National Fire Protection Associa-
tion. Where such methods are employed in the 
maintenance and operation of a plant of the kind 
proposed to be installed by the defendant in the 
said Borough of Atlantic Highlands, the risk of 
fire and explosion therefrom is negligible.

Ch a r l e s  G. B l a c k .

Sworn to and subscribed before" 
me, a Notary Public in and for 
the County of New York, in 
the State of New York, at - 
the City of New York, in said 
County and State, this 31st 
day of July, 1929.

Ch a r l e s  E. H i l l  oq

Notary Public in and for the 
County of New York in 
the State of New York.

(s e a l )

Ch a r l e s  E. H i l l

Notary Public, Kings County No. 404 
New York County No. 7 

Commission expires March 30, 1931

10

40
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Affidavit of Robert W . Black. 
(Filed August 12, 1929.)

IN CHANCERY OF NEW JERSEY.

10 Between
F l o r a  A. M o r r is o n ,

Complainant,
and

On Bill, etc. 
On Rule to

S t a n d a r d  O i l  Co m p a n y  o p N e w  (  Show Cause-

Co u n t y  o f  E s s e x , C

R o b er t  W. B l a c k , being duly sworn according 
to law, on his oath deposes and sa y s :

I have been employed as an engineer in the 
General Engineering Department of the defend-
ant and its predecessor in business for more than 
nine years last past, and am so employed by the 
defendant at the present time.

30 1 am thoroughly familiar with the property
mentioned in Paragraph 3 of the Bill of Com-
plaint which defendant recently acquired in the 
Borough of Atlantic Highlands, New Jersey, and 
upon which it is planning to construct a new 
distributing station for its products. Such prop-
erty contains about 17.34 acres of land and is 
bounded on the north by Sandy Hook Bay, on 
the east by Avenue D, on the south for the most 
part by Center Avenue, and on the west by Wag- 

40 ner Creek. It is shown as Plot 31 on the index

J e r s e y , a corporation of the 
State of Delaware,

Affidavit.

Defendant.

20^  S t a t e  of  N e w  J e r s e y .)
n  T7I > ss.:
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map of said Borough, a blueprint of which is an-
nexed hereto, made a part hereof and marked 
“ Schedule A ” . An aerial photograph of the por-
tion of said Borough in which defendant’s said 
property is located is annexed hereto, made a part 
hereof and marked “ Schedule B ” . Defendant’s 
said property is outlined in white on this photo- 
graph and complainant’s property and the prop-
erty of St. Agnes Church and Parochial School, 
referred to in Paragraphs 7, 9 and 10 of the Bill 
of Complaint, are designated thereon by white 
circles.

As appears from said photograph, defendant’s 
said property is located at the extreme westerly 
end of said Borough and in a sparsely settled 
section thereof.

The complainant’s said property is located on 
the south side of Bay Avenue 50 feet east of the 
easterly side line of Avenue D and 100 feet east 
of the easterly boundary line of defendant’s prop-
erty. It consists of a lot 100 feet in width ex-
tending south from Bay Avenue to Center Ave-
nue. No part thereof is located on Sandy Hook 
Bay, the northerly boundary line thereof being 
distant more than 500 feet north of the high water 
line of said bay.

The defendant proposes to use only a part of its 30 
property for its said distributing station, which 
will consist of a tank field containing six storage 
tanks surrounded by a reinforced concrete retain-
ing wall, a pipe line pier with pipe lines thereon, 
a reinforced concrete and hollow tile garage and 
office building, a steel loading platform, a pump 
house and a foam house. The general arrange-
ment plan of said station is shown on the blue-
print thereof annexed hereto, made a part hereof 
and marked “ Schedule C” . 40
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The tank field, as appears from said “ Schedule 
C” , is proposed to be located on Sandy Hook Bay 
approximately 130 feet west of the westerly side 
line of Avenue D and 380 feet north of the north-
erly side line of Center Avenue. The distance 
from the tank nearest to complainant’s said prop- 

10 erty will be approximately 335 feet, and such tank 
will be even farther away from any building now 
erected on complainant’s said property. Six stor-
age tanks having the following dimensions and 
capacities are proposed to be constructed in said 
field :

Tank S ize  Capacity in
D iam eter H eig h t Contents Barrels

35' x 42' 24 Plus Fuel Oil......... 6,046
20 35' x 42' Furnace Oil ................  6,046

35' x 42' Kerosene ................  6,046
50' x 42' Esso ..............   12,340
70' x 42' Gasoline ........    24,184
60' x 42' Standard Heating Oil.... 17,767

These tanks will be similar to the other tanks 
used by defendant in its 76 existing distributing 
stations in New Jersey. They will be built en- 

3Q tirely of steel with standard cone-roofs and will be 
so constructed as to be gas-tight.

A reinforced concrete retaining wall is to be 
constructed around the tank field. Such wall will 
be of sufficient height to impound the entire capacity 
of all the tanks within the field. In addition to 
such outside retaining wall, each tank will also be 
separated from every other tank by an intermedi-
ate earthen wall capable of impounding a large 
portion of the contents thereof. Each of said 

40 tanks will also be equipped with the most modern
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type of foam protection as an additional insur-
ance against fire hazard.

The pipe line pier will extend from the shore of 
the bay to within 10 feet of the United States 
Government pierhead line as indicated on ‘ ‘ Sched-
ule C” . Such pier will be similar in its essential 
respects to the other piers extending from the 
Borough of Atlantic Highlands into Sandy Hook 
Bay and will be constructed in strict accordance 10 
with Government and State requirements. Pipe 
lines consisting of steel line pipe with screwed 
joints will be laid on said pier for the transmission 
of petroleum products from tank barges to the 
storage tanks. Each of these pipe lines will have 
a check valve and gate valve on either end thereof 
so as to prevent leakage. In addition to these 
valves, the open ends of the pipe lines at the pier-
head will be capped with steel plates and securely 
screwed to the joint so as to make them leak-proof 20 
when not in use.

The garage and office building indicated on 
“ Schedule C ”  will be a fire-proof structure built 
of reinforced concrete and hollow tile.

The loading rack indicated on said Schedule will 
be constructed of structural steel covered with a 
sheet iron roof so as to eliminate the possibility 
of fire. The defendant’s trucks will be loaded by 
means of pipe lines extending from the respective 
storage tanks to the loading rack. Each of such gQ 
pipe lines will be equipped with a gate • control 
valve and the loading terminal thereof will be 
equipped with a self-closing faucet so as to pre-
vent an overflow of the tanks on the trucks during 
the process of filling. In addition to the gate valve 
and automatic faucet on each of the pipe lines 
leading from the storage tanks to the loading rack 
there will be also a gate valve on each of such

40
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lines outside of the storage tanks and a “ swing 
pipe”  device inside of each tank to prevent the 
contents of the tank from discharging in case the 
valves on the pipe line should fail to function.

The pump house proposed to be located on the 
easterly end of the tank field will house six small 
auxiliary pumps which will be used in case the 
contents of the tanks becomes too low to flow by 
gravity to the loading rack.

The foam building located north of the pump 
house will contain two pumps for pumping the 
chemicals generating the foam protection into the 
storage tanks in case of fire.

The method of construction proposed to be em-
ployed by defendant in building its said distribut- 

2q  station at Atlantic Highlands and the safety 
devices proposed to be installed therein for use 
in the operation thereof, will reduce the possi-
bility of fire and explosion to a minimum, and 
even though the contents of the tanks should ignite 
or explode there will be no possibility of their 
escaping either into the bay or onto the adjoin-
ing property and causing injury or damage 
thereto.

As above stated, the defendant owns and oper-
ates 76 distributing stations in New Jersey at the 

30 present time. During the past nine years the de-
fendant and its predecessor in business has 
handled and stored billions of gallons of their 
products at these distributing stations, and in so 
far as I know, there has never been a fire or ex-
plosion in any of its storage tanks. The official 
report of the American Petroleum Institute on 
records of oil tank fires in the United States 
from 1915 to 1925, inclusive, shows that out of 
11,132 distributing stations operated by 87 com- 

40 panies throughout the United States there were
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only 19 tank fires, or an average of one fire per 
station every 5,860 years. This demonstrates that 
the danger from fire and explosion in distributing 
stations of this kind is negligible and remote, and 
not real and imminent as the complainant would 
make it appear.

10
R o b e r t  W .  B l a c k .

Sworn to and Subscribed before me, 
a Notary Public of New Jersey, l 
this 31st day of July, 1929.

H a r o l d  J. B r o w n  

Notary Public of New Jersey.

(Notary Seal)

30

40
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Affidavit of Charles M. Franklin. 
(Filed August 12,1929.)

IN CHANCERY OF NEW JERSEY. 

Between
F l o r a  A. M o r r i s o n ,

Complainant,
and ° n Bill> etc-

S t a n d a r d  O i l  C o m p a n y  o p  N e w  Show Cause. 
J e r s e y , a corporation of the Affidavit. 
State of Delaware,

C h a r l e s  M. F r a n k l i n , of full age, being duly 
sworn according to law, upon his oath, deposes 
and says:

I have been employed by the Standard Oil Com-
pany of New Jersey, the defendant in the above 
entitled cause, and its predecessor in business, for 
the past twelve years, and am employed by the 
defendant at the present time. During the past 
seven years I have been the engineer in charge 
of construction and maintenance work for the de-
fendant and its predecessor in the State of New 
Jersey, and particularly of the construction and 
maintenance of the distributing stations owned 
and operated by defendant in said State.

At the present time the defendant has 76 dis-
tributing stations located in the various munici-
palities of New Jersey designated on the blue-

Defendant.

20 S t a t e  o f  N e w  J e r s e y , )7 » gg
C o u n t y  o p  E s s e x , C

40
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print annexed hereto and marked “ Schedule A ” , 
several of which are located in much more con-
gested and built-up areas than the site of such 
proposed new station.

Defendant’s storage stations at Newark, East 
Rutherford, Hackensack and Atlantic City are 
located on tide water and are supplied by tank 
barges with the petroleum products distributed 
therefrom. The remainder of said stations are 
presently supplied by tank cars from railroad sid-
ings, although the stations at Trenton, Camden, 
Bridgeton, Salem and Bivalve are located along 
navigable streams and could readily be equipped 
for receiving petroleum products from barges in-
stead of tank cars. In addition to defendant’s 
distributing stations above referred to, its princi-
pal competitors have more than 100 similar sta-
tions in New Jersey which are likewise located in 
the principal cities and towns of the State.

The distributing station proposed to be con-
structed by defendant at Atlantic Highlands will 
be similar in all respects to its station in Atlantic 
City, a photograph of which is annexed hereto as 
“ Schedule B ” .

As stated in the annexed affidavit of Mr. Robert 
W. Black, defendant’s proposed tank field in At-
lantic Highlands is to be located along Sandy 
Hook Bay approximately 130 feet west of the 
westerly side line of Avenue D and 380 feet from 
the northerly side line of Center Avenue, and iu 
a sparsely settled section of said community. Six 
steel storage tanks of the most modern type of 
construction are to be built within this field at the 
respective locations shown on the map entitled 
“ Barge Terminal Layout, Atlantic Highlands, 
New Jersey” , a blueprint of which is annexed to 
Mr. Black’s said affidavit. These tanks are to be

10

20

30
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of a uniform height of 42 feet; three thereof are 
to be 35 feet in diameter and of the remaining 
three, one thereof is to be 50 feet, one 60 feet, and 
one 70 feet in diameter. As originally designed, 
the tank field was to be surrounded by an earthen 
embankment of sufficient height to impound the 

10 entire capacity of the tanks. This is the usual 
means employed by defendant, when sufficient area 
is available, for safeguarding the locality adjoin-
ing the tank field against loss or damage by fire 
or explosion in case an unforseen accident should 
arise. Where the area of the land is not large 
enough to permit the erection of an earthen re-
taining wall around the tank field it has been the 
practice of the defendant to surround such field 
with & reinforced concrete wall. Such condition 

20 existed in Atlantic City and it was for this reason 
that defendant’s tank field there is surrounded by 
a concrete wall instead of an earthen wall.

After the original plan of the proposed station 
at Atlantic Highlands had been prepared and sub-
mitted to the Mayor and Common Council of the 
Borough, the officials of the defendant company 
invited such Mayor and the members of said Com-
mon Council to inspect its Atlantic City Station. 
Upon inspecting such station, said officials ex- 

30 Passed entire satisfaction therewith and re-
quested defendant to make the construction of its 
proposed station in Atlantic Highlands conform 
thereto, including a reinforced concrete retainnig 
wall instead of an earthen embankment around its 
tank field. Pursuant to such request, the defend-
ant changed its original plans so as to substitute 
a concrete retaining wall for such earthen em-
bankment. Such request was not made and com-
plied with, however, until after Mr. Edwin S. Hall, 

40 one of the defendant’s attorneys, wrote the letter
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referred to in Paragraph 13 of the Bill of Com-
plaint to the Mayor of Atlantic Highlands, and it 
is for this reason that Mr. Hall stated in such 
letter that the tank field would be surrounded by 
an earthen embankment instead of a reinforced 
concrete wall as is now proposed. Such concrete 
wall will be just as effective, if not more so, as an 
earthen wall. In addition to such concrete wall 
surrounding the tank field, each of the tanks will 
be separated from the others by an intermediate 
earthen wall capable of impounding a large por-
tion of the contents thereof, as stated in Mr. Hall’s 
said letter. Each of said tanks will also be equip-
ped with the most modern type of foam protection 
as an additional insurance against fire hazard.

It is, of course, a recognized fact that petroleum 
products are inflammable. Standard forms of pro-
tection against fire or explosion where such prod-
ucts are contained in such distributing stations 
have been developed by the National Board of 
Fire Underwriters, the American Petroleum In-
stitute, and other organizations associated with 
the National Fire Protection Association, and 
when used the risk of fire and explosion is negli-
gible. It has been defendant’s policy to follow 
the recommendations of these respective agencies 
in the construction of its distributing stations, 
and its plans for the construction of the station in 
question will embody those most recently promul-
gated. These include the tank spacing, the details 
of tank construction, the location of the respective 
pipe lines, the arrangement of valves and fittings, 
the reinforced concrete retaining wall around the 
tank field, the earthen embankments between the 
tanks, and the most modern type of foam protec-
tion on each tank. As so constructed, the possi-
bility of fire and explosion is reduced to a mini-
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mum, and even though the contents of the tanks 
should ignite or explode, there is no possibility of 
their escaping into Sandy Hook Bay or on to the 
adjoining property and causing injury or damage 
thereto. While there is a possible risk of fire or 
explosion due to lightning or some other unfore-
seen contingency, such risk is extremely remote 
and there has not been a tank fire or explosion in 
any of the defendant’s 76 distributing stations 
during the past 12 years while I have been in its 
employ, or that of its predecessor in business, and 
in so far as I know, there has not been a tank fire 
or explosion in the distributing stations of any of 
the defendant’s competitors during said period.

The tanks at the proposed station will be filled 
2q  from tank barges by means of pipe lines laid on a 

pier proposed to be constructed from the shore 
line to within ten feet of the United States Gov-
ernment pierhead line. Such pier is to be con-
structed of pile bents supporting a heavy timber 
runway on which the pipe lines will be laid. Such 
pipe lines will consist of steel line pipe with 
screwed joints. Both check valves and gate valves 
will be installed at each end of each line, and in 
addition thereto the open end of each such line 
at the pierhead will be capped with a steel plate 

30 securely screwed to the joint and made leak-proof 
with a gasket when the same is not in use. In un-
loading a barge the cap just referred to is removed 
from the end of the pipe line on the pier and a 
flexible connecting pipe, which is part of the barge 
equipment, is attached thereto. When such con-
nection has been made the valves on either end 
of the pipe line are opened and the pumps on the 
barge are started. When the tanks on the barge 
become practically empty, air is forced through 

40 the flexible pipe line so as to discharge all oil
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therefrom. As soon as this operation has been 
completed the gate valve on either end of the pier 
line is closed, the flexible pipe line on the barge 
is disconnected, and the cap replaced on the open 
end of the pier line to prevent leakage.

The utmost care is used in unloading these 
tankers and none of the product unloaded there-
from is spilled or discharged into the water.

Ch a r l e s  M. F r a n k l in . '

Sworn to and subscribed before me,7 
this 31st day of July, 1929. j

H ar o l d  J. B r o w n ,
Notary Public of New Jersey.

(n o t a r ia l  s e a l )
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Affidavit of John F. Winchester. 
(Filed August 12,1929.)

IN CHANCERY OF NEW JERSEY.

On Bill, etc.
On Rule to 

Show Cause.
Affidavit.

eoUNTY OP üiSSEX, j

J o h n - F. W i n c h e s t e r , being duly sworn ac-
cording to law, upon his oath deposes and says:

I have been employed as an automotive en-
gineer by the Standard Oil Company of New Jer-
sey, the defendant in the above entitled cause, 
and its predecessor in business for the past sev-
enteen years. I am now and during the past 

30 fourteen years have been supervisor of all the 
motor equipment in the State of New Jersey of 
the defendant and its said predecessor, and am 
and during all of such period have been respon-
sible for the design of all trucks and trailers ac-
quired and used in this State by the defendant 
or its said predecessor during such period.

At the present time the defendant operates 384 
tank trucks and trailers in hauling and delivering 
its pertoleum products throughout the State of 

40 New Jersey. These vary in size from 400 gallons

10 Between
F l o r a  A. M o r r i s o n ,

Complainant,
and

S t a n d a r d  O i l  C o m p a n y  o f  N e w  
J e r s e y , a corporation of the 
State of Delaware,

Defendant.

20
S t a t e  o p  N e w  J e r s e y ,) ss.
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to 3,000 gallons capacity each. During the past 
year the defendant delivered approximately
270.000. 000 gallons of such products in New Jer-
sey by means of such trucks and trailers, which 
during said period travelled a total distance of 
approximately 2,250,000 miles over the highways 
of said State. During the past five years such 
tank truck equipment has delivered approxi-
mately 1,110,000,000 gallons of said products in 
this State and has traversed approximately
11.000. 000 miles in so doing. These operations 
were carried on without injury or death to per-
sons or damages to property resulting from fires 
or explosions. In addition to the trucks and 
trailers so operated by defendant in this State its 
competitors are operating at least 500 similar 
units therein, making a total of nearly 900 such 
units in operation in New Jersey at the present 
time. The majority of them are in constant use 
in the larger cities and in the most congested 
areas. In so far as I know, no suggestion has 
ever been made by the National Board of Fire 
Underwriters, the Bureau of Combustibles, the 
State Board of Health or anyone else that the use 
of these trucks and trailers for delivering petro-
leum products to the various service stations 
throughout the State constitutes a nuisance or a 30 
menace to public life, health or property.

The tank trucks and trailers proposed to be used 
by defendant in delivering its petroleum products 
from its proposed new distributing station in At-
lantic Highlands will be similar to those pres-
ently used by it in this State, except that they 
will be equipped with the most advanced design 
of safety appliances and devices. The total num-
ber of such units which defendant proposes to use 
in connection with such new distributing station ^0
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does not exceed 4% of the total number of similar 
units operated by it thronghont the State, and is 
less than 2% of the total number of such units 
operated by defendant and its competitors 
throughout the State. All of said trucks and 
trailers will, be operated under a well organized 
and carefully supervised department, which will 
enforce strict compliance with all State laws and 
local ordinances regulating the use thereof on the 
public highways so as to minimize the possibility 
of accidents by collision or otherwise. Said trucks 
and trailers will be equipped with the most modern 
design of safety appliances, including double 
valves on the tank spigots to prevent leakage and 
automatic governors on the engines to prevent the 
trucks from being operated at an excessive speed. 
With these safeguards, such danger as might 
otherwise accompany the handling and transpor-
tation of liquid petroleum products by truck is 
reduced to a minimum and the risk of personal 
injury or property damage resulting from fire or 
explosion is negligible. None of defendant’s 
trucks or trailers have ignited or exploded while 
on any public highway in this State during the 
past eight years, and I am credibly informed that 
the same is true as to the trucks and trailers of 

30 defendant’s competitors.

J o h n  F. W in c h e s t e r .

Sworn to and subscribed before me,} 
this 30th day of July, 1929. £

H a r o l d  J. B r o w n  
Notary Public of New Jersey 

(Notary Seal)
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Affidavit of John E. Skehan.

(Filed August 12,1929.)

IN CHANCERY OF NEW JERSEY.

Between l

F l o r a  A. M o r r i s o n , J
Complainant, /

[ On Bill, &c. 
Q/Mtd V On Rule to

f  Show Cause.
S t a n d a r d  O i l  C o m p a n y  o f  N e w  l Affidavit. 

J e r s e y , a corporation of the V 
State of Delaware,

Defendant. /

S t a t e  o f  N e w  J e r s e y , )7 > ss *
C o u n t y  o f  E s s e x , j

J o h n  E. S k e h a n , of full age, being duly sworn 
according to law, upon his oath, deposes and says:

I am the Manager of the New Jersey branch of 
the defendant in the above suit and as such have 
charge of the conduct of its business throughout 
the State of New Jersey, other than the refining 
of its products, with which I have nothing to do. 
As such manager I have charge and general over-
sight of the construction and maintenance of its 
distributing stations throughout such State and 
also of the automotive equipment by which its 
products are distributed therefrom to its service 
stations and customers within such State.

I have been connected with the defendant and 
its predecessor in business continuously for the 
last twenty-seven years and am thoroughly famil-

10
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30

40
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iar with the manner in which the same is con-
ducted in the State of New Jersey, except as to 
the portion thereof which is carried on at its re-
fining plants.

I have read the affidavit of Charles M. Franklin, 
attached hereto and to be submitted herewith in 

10 the above entitled cause, and know that the mat-
ters and things stated therein are true. Under 
my direction, Mr. Franklin is in charge of the 
construction and maintenance of all of the de-
fendant’s distributing stations in the State of 
New Jersey, and to my knowledge is intimately 
familiar with all of the matters set forth in his 
said affidavit.

I have also read the affidavit of Robert W. 
Black, attached hereto and to be submitted here-

to  with in the said cause, and know that the matters 
and things therein stated are true. Mr. Black is 
in direct charge of the construction of defendant’s 
proposed distributing station in the Borough of 
Atlantic Highlands which is sought to be pre-
vented by the bill of complaint filed in said cause, 
and has an intimate knowledge of all of the mat-
ters referred to in his affidavit.

I have also read the affidavit of John F. Win-
chester, attached hereto and to be submitted here- 

30 with in the above entitled cause,, and know that all 
of the matters and things therein stated are true. 
Mr. Winchester has direct charge of all of the 
defendant’s automotive equipment in the State 
of New Jersey, as well as in several other states 
where it does business, and has a thorough knowl-
edge of all of the matters stated in his affidavit.

The methods of safeguarding the maintenance 
and operation of the defendant’s said proposed 
new distributing plant are of the most modern, 

40 complete and effective kind. They are such as
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are now employed not only by the defendant but 
its largest competitors in connection with the con-
struction, maintenance and operation of similar 
distributing plants. It is the uniform practice to 
surround the tanks in such stations by an earthen 
embankment or a concrete wall of sufficient ca-
pacity to contain the contents of the tanks. These 
and the other safeguards which defendant intends 
to use at its said proposed new distributing sta-
tion have proved ample to avoid any danger which 
might otherwise exist from such distributing sta-
tions being located and maintained even in thickly 
congested localities. My statement to this effect 
is based upon long experience and extended obser-
vation, and I am certain that defendant’s said 
proposed distributing station in the Borough of 
Atlantic Highlands will constitute no nuisance 
and no menace either to complainant’s property 
or to any other property.

I have examined the fire records of the defend-
ant and its predecessor for the past fifteen years. 
These records show that neither the defendant nor 
its predecessor have had a storage tank fire or 
explosion in New Jersey duringrsaid period. In 
fact, I do not recall there ever having been a stor-
age tank fire or explosion in this State during the 
twenty-seven years that I have been employed by 
defendant or its predecessor.

J o h n  E. S k e h a n .

Sworn to and subscribed before me, j 
this 31st day of July, 1929. J

H o w a r d  J. B r o w n  
Notary Public of New Jersey.

(Notary Seal)
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Acknowledgment of Service.

IN CHANCERY OF NEW JERSEY.

S t a n d a r d  Oi l  C o m p a n y  o f  N e w  
J e r s e y , a corporation of the 
State of Delaware,

Between

F l o r a  A. M o r r i s o n ,
Complainant,

amd

Defendant.

On Bill, Etc. 
On Rule to 

Show Cause. 
Acknowledgment 

of Service.

20 Service is hereby acknowledged this first day 
of August, 1929, of true copies of the annexed 
affidavits of Charles M. Franklin and John E. 
Skehan, which will be submitted on behalf of the 
defendant at the hearing upon the Rule to Show 
Cause in the above entitled suit.

I r v i n g  W. T e e p l e , 
Solicitor for Complainant.

40
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Supplemental Affidavit of Charles M. Franklin. 
(Filed August 12,1929.)

IN CHANCERY OF NEW JERSEY.

Between \

F l o r a  A. M o r r i s o n , I
Complainant, »

f On Bill, etc. 
(M id  V On Rule to

Ì  Show Cause.
S t a n d a r d  O i l  C o m p a n y  o p  N e w  ( Affidavit. 

J e r s e y , a corporation of the I 
State of Delaware,

Defendant. I

S t a t e  o f  N e w  J e r s e y , )7  ̂ss *
C o u n t y  o f  E s s e x , C

C h a r l e s  M. F r a n k l i n , of full age, being duly 
sworn, according to law on his oath, deposes and 
says:

I am the Charles M. Franklin who has hereto-
fore made an affidavit’in the above-entitled cause 
on behalf of the defendant, the same having been 
verified on July 31, 1929. I desire to and do sup-
plement said affidavit by the following statement: 
There is no possibility that any odors or vapors 
that will be in anywise obnoxious or detrimental 
or deleterious to the health, comfort or welfare 
of either the complainant or any other persons 
who may at any time be within the Borough of 
Atlantic Highlands will be likely to escape or will 
escape from the distributing station which the 
defendant proposes to locate in said Borough, as

10

20

30

40
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set forth in my said previous affidavit. I base 
this statement not only upon my knowledge as to 
the methods that will be employed in the construc-
tion of said station and that will be followed in the 
maintenance and operation thereof, but upon my 
long experience in connection with the construc- 
tion, maintenance and operation of many of the 
defendant’s other distribution stations and my 
observation thereof as the result of many visits 
thereto and inspections thereof.

C h a r l e s  M. F r a n k l i n .

Sworn to and subscribed before me ) 
this 1st day of August, 1929. (

20 H a r o l d  J. B r o w n ,
Notary Public of New Jersey.

[ n o t a r y  s e a l ]

30
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Supplemental Affìdavit of John E. Skehan. 
(Filed August 12,1929.)

IN CHANCERY OF NEW JERSEY.

Between l

F l o r a  A. M o r r i s o n , I
Complainant, /

f On Bill, etc. 
CLYld V On Rule to

/  Show Cause.
S t a n d a r d  O i l  C o m p a n y  o f  N e w  ( Affidavit. 

J e r s e y , a corporation of the \
State of Delaware,

Defendant. /

S t a t e  o f  N e w  J e r s e y , |
C o u n t y  o f  E s s e x , (  s s *:

J o h n  E. S k e h a n , of full age, being duly sworn, 
sworn, according to law on his oath, deposes and 
says:

I am the John E. Skehan who has heretofore 
made an affidavit in the above-entitled cause on 
behalf of the defendant, the same having been 
verified on July 31, 1929.

I have read the additional affidavit of Charles 
M. Franklin herein verified on August 1,1929, and 
know that the facts and things stated therein are 
true. As the Manager of the New Jersey branch 
of the defendant’s business I visit numerous of 
its distributing stations from time to time. No 
odors or vapors are ever permitted to or do escape 
therefrom that are in anywise unwholesome, detri-
mental or deleterious to the health, comfort or wel-
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10

fare of any of the residents or persons in the 
vicinity of any such station, and I know from the 
plans prepared for the defendant’s proposed new 
distributing station in the Borough of Atlantic 
Highlands that the same thing will be true as to 
this station.

J o h n  E. S k e h a n .

Sworn to and subscribed before me 1 
this 1st day of August, 1929. t

H a r o l d  J. B r o w n ,
Notary Public of New Jersey.

( N o t a r y  S e a l )

20
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Acknowledgment of Service. 
(Filed August 12,1929.)

IN CHANCERY OF NEW JERSEY.

Between

F l o r a  A. M o r r i s o n ,
Complainant,

and

S t a n d a r d  O i l  C o m p a n y  o p  N e w  
J e r s e y , a corporation of the 
State of Delaware,

Defendant.

On Bill, &c. 
On Rule to 

Show Cause. 
Acknowledgment 

of Service.

30

20

Service is hereby acknowledged this 8th day of 
August, 1929, of true copies of the annexed affi-
davits of Arthur Fishbein, Fred H. Hill, William 
P. Irwin, Cornelius M. Britton, Jr., Frank A. 
Heimbold, David P. Smith, Richard F. Lockwood 
and William J. Buckley, and of the exhibits re-
ferred to therein and attached thereto, which will 
be submitted on behalf of the complainant at the 
hearing upon the Rule to Show Cause in the above 
entitled suit. **''

L i n d a b u r y , D e p u e  & F a u l k s , 
Solicitors for Defendant.

40
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Affidavit of Arthur Fishbein. 
(Filed August 12,1929.)

IN CHANCERY OF NEW JERSEY.

10

20

Between:

S t a n d a r d  Oi l  Co m p a n y  o p N e w  
J e r s e y  (a corporation of the 
State of Delaware),

F l o r a  A. M o r r is o n ,
Complainant,

and

Defendant.

On Bill, &c. 
Affidavit.

S t a t e  of  N e w  J e r s e y , ? 
n tv T Iss. :C o u n t y  o f  M o n m o u t h , C

A r t h u r  F i s h b e i n , of full age, being duly sworn 
according to law, on his oath deposes and sa y s :

I am a professional photographer, and have my 
place of business at Atlantic Beach Park in At-
lantic Highlands, New Jersey.

3q  On or about the 27th day of July, 1929, I took 
a photograph of the bay front of.Sandy Hook 
Bay,—looking toward the Borough of Atlantic 
Highlands to the left, and toward that part of 
Middletown Township called Leonardo, to the 
right. The photograph was taken from the end of 
a long pier extending out into Sandy Hook Bay 
from the foot of Avenue D. As you look at the 
photograph, you are looking in an approximately 
southern direction. The distance of the shore 

40 line shown on the photograph is approximately a
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mile and a half. The property in question re-
cently acquired by the Standard Oil Company of 
New Jersey is to the immediate right of the pier, 
beginning at Avenue D and extending westerly to 
Wagner’s Creek, where the boat works and 
water tower are shown. To the right of 'the 
photograph from the boat works, is the locality ■ 
known as Leonardo, a part of Middletown Town-
ship.

The photograph is hereto attached and made a 
part hereof, and marked ‘ * C-l ’

A r t h u r  F i s h b e i n .

Sworn to and subscribed before me,) 
this 7th day of August, A. D. 1929. \

J 20
W i l l i a m  P. I r w i n ,

Justice of the Peace.

( o f f i c i a l  s e a l  
a t t a c h e d )

30
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Affidavit of Frederick H. Hill. 
(Filed August 12,1929.)

IN CHANCERY OF NEW JERSEY.

-j Q Between :

20

S t a n d a r d  O i l  C o m p a n y  o f  N e w  
J e r s e y  (a corporation of the 
State of Delaware),

F l o r a  A. M o r r i s o n ,
Complainant,

and

Defendant.

On Bill, &c. 
Affidavit.

S t a t e  o f  N e w  J e r s e y , 1' ss *C o u n t y  o f  M o n m o u t h , (

F r e d e r i c k  H . H i l l , of full age, being duly sworn 
according to law, on his oath deposes and sa y s :

I  have taken and made a series of photographs 
for the purpose of showing the character of the 
residences and buildings in the immediate neigh-

While these buildings were separately photo-
graphed, they have been placed on a plan made 
by me, drawn from a map of the immediate lo-
cality, so as to show how they are situated with 
reference to the premises in question. The meas-
urements shown on said plan were made by me 
within the past two weeks, with a tape line held 
at one end by William P. Irwin, local Justice of 
the Peace, and the other end by myself. While 
the measurements are not perfect, I believe them
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Affidavit of William P. Irwin.

to be reasonably correct. (Marked “ 0-2” . Sub-
mitted herewith.)

F r e d . H . H i l l .

Sworn to and subscribed before me,) 
this 7th day of August, A. D. 1929. j

N ic h o l a s  W . K a is e r ,
A Master in Chancery 

of New Jersey.

Affidavit of William P. Irwin.
(Filed August 12,1929.)

IN CHANCERY OF NEW JERSEY.

Between: \

F l o r a  A. M o r r is o n , I
Complainant, I

S t a n d a r d  O i l  Co m p a n y  o f  N e w  
J e r s e y  (a corporation of the 
State of Delaware),

Defendant.

S t a t e  of  N e w  Je r s e y , J 
Co u n t y  of  M o n m o u t h ,  ̂ss* *

W i l l ia m  P. I r w i n , of full age, being duly sworn 
according to law, on his oath deposes and sa y s:

I reside in the Borough of Atlantic Highlands, 
and I own a number of pieces of property and am 
the local Recorder and Justice of the Peace.
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10

20

30

I accompanied Mr. Frederick H. Hill and held 
a tape line at one end while he held it at the spool, 
and thus assisted him in making measurements 
in and about the locality of the property recently 
acquired by Standard Oil Company of New Jer-
sey in Atlantic Highlands Borough, for use as a 
gas and oil storage plant. I assisted in making the 
measurements, and have seen the measurements 
as made by Mr. Hill, and would say that the 
measurements shown on the said plan made by 
Mr. Hill are reasonably correct. The measure-
ments were made on the ground, and immediately 
noted, and thereafter transferred to the plan 
worked out by Mr. Hill.

When it was first rumored that an oil company 
was considering acquiring the premises in ques-
tion for a gasoline and oil storage plant, I pro-
tested vigorously to the Mayor and Borough 
officials against allowing such a plant to be erected 
within the limits of the Borough of Atlantic High-
lands.

I know of my own knowledge, that many prop-
erty owners in Atlantic Highlands Borough, also 
protested. I was present at a meeting of the 
Borough Council in the latter part of the month 
of June, 1929, when petitions of Three Hundred 
and ninety-five property owners against such a 
plant were filed with the Mayor and Council of 
the Borough. The petitions were merely filed 
without comment, and no action taken thereon. 
Lately, I have learned that the Borough Officials 
are now considering, if not actually drawing, a 
sort of zoning ordinance to prevent the erection 
of any further such plants or other enterprises of 
an objectionable nature in the Borough of Atlantic 
Highlands.

40
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I have resided in the Borough of Atlantic High-
lands for the past 45 years, and I verily believe 
that such a plant as that contemplated by the de-
fendant will be a great detriment to the com-
munity; that it will lower property values seri-
ously, and will be a nuisance, a detriment, and a 
constant menace and danger to the health, safety 10 
and welfare of the community.

I, therefore, beg leave to join in the prayer of 
complainant for the relief sought in this matter.

W i l l ia m  P. I r w i n .

Sworn to and subscribed before me, 1 
this 7th day of August, A. D. 1929. j

N ic h o l a s  W. K a is e r , 20
A Master in Chancery of 

New Jersey.

30
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Affidavit o f Cornelius M. Britton, Jr. 
(Filed August 12,1929.)

IN CHANCERY OF NEW JERSEY.

2Q Between

F l o r a  A. M o r r is o n ,
Complainant,

and On Bill, etc. 
Affidavit.

S t a n d a r d  O i l  Co m p a n y  o p N e w  
Je r s e y  (a corporation of the 
State of Delaware),

S t a t e  o p N e w  J e r s e y , 1 
Co u n t y  o p M o n m o u t h , j  ss*:

Co r n e l iu s  M. B r it t o n , J r ., of full age being 
duly sworn according to law on his oath deposes 
and says:

I am a resident of Middletown Township, Mon-
mouth County, N. J., in that part of the township 

30 which is known as Leonardo and adjoins the Bor-
ough of Atlantic Highlands.

At the present time I am living on Burlington 
Avenue at the corner of Bellevue Avenue and have 
a lease on the property in which I now reside. 
This property has about 75 feet frontage on Bur-
lington Avenue and has a depth of about 200 feet 
on Bellevue Avenue running from Burlington Ave- 

. nue to the low water line of Sandy Hook Bay.
The house on the ground is very large and it is 

40 used by me as a boarding house which I call Camp
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Raritan for boys ranging in age of 5 to 13 years. 
These boys are from the families of middle class 
people and are taken in by the week or for the 
season. The principal source of exercise and en-
joyment for these boys who number about 30 when 
the house is filled to capacity is the bathing beach. 
They are carefully guarded under my personal 
supervision and are also instructed in swimming. 
The beach is a sort of flat table land and one on 
which there is absolutely no danger.

I have managed after hard striving to build up 
the reputation of this camp for boys, where par-
ents can be assured that they are as well taken 
care of as if they were in their own home and 
have through it gained my livelihood.

This property is almost next to the Putnam 
Tract and is only separated from it by Bellevue 
Avenue a street about 50 feet wide. If the Stand-
ard Oil Company is permitted to build its tanks 
on the tract of land which they have bought about 
500 feet south of the property I occupy, it will not 
only present a continuing menace to life and prop-
erty by reasons of the hazards through explosion 
and fire, but it will mar the beauty of the locality, 
which is made up of private homes all around the 
vicinity and instead of presenting a shore line of 
trees and inviting homes and grounds it will pre-
sent an oil town such as Bayonne, Bayway, Linden, 
Carteret and other places in the State of New Jer-
sey of which there are already far too many. This 
will result not only in a marked depreciation in 
value of property in the neighborhood but will 
also affect its saleability and leaseability. It being 
common knowledge that the majority of property 
along the shore fronts are leased and rented for 
the season.

10
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10

In my own case after having bnilt up a profit-
able means of livelihood, I was about to negoti-
ate for a long term lease, but have abandoned the 
plan because of the impending erection of the 
tanks. Knowing from the unsightliness of oil and 
gasoline storage tanks and the pollution of the 
water from the oil drippings and leakage, I shall 
be unable to conduct my business and must close it 
up with consequent great damage to myself and 
the loss of a tenant by the owner of the land.

I join the complainant in her prayer for relief 
in the above matter.

Co r n e l iu s  M . B r it t o n , J r .

20
Subscribed and sworn to before me this) 

6th day of August, A. D. 1929. j

N ic h o l a s  W . K a is e r  
A Master in Chancery 

of New Jersey.

30

40
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Affidavit of Frank A. Heimbold. 
(Filed August 12,1929.)

IN CHANCERY OF NEW JERSEY.

F l o r a  A. M o r r i s o n ,
Complainant,

and On Bill,
o  Affidav
¡STANDARD OlL COMPANY OP N e w

J e r s e y  (a corporation of the 
State of Delaware),

S t a t e  o f  N e w  J e r s e y , 1 
C o u n t y  o f  M o n m o u t h , ( ss ' *

F r a n k  A. H e i m b o l d , o f  fu ll  age , b e in g  d u ly  
sw orn  a cco rd in g  to  law , on  h is oath  d eposes  and

I am a resident, tax payer and property owner 
in the Borough of Atlantic Highlands, in the 
County of Monmouth and State of New Jersey:
The title to my property, however, is vested in my 30

I live at #107 Bay Avenue therein, and own 
premises as aforesaid, 5(Y x 130'.

These premises are located about 200 feet from 
the easterly boundary line of defendant’s prem-

I have protested to the Mayor and Council of 
the Borough of Atlantic Highlands, against per- 40 
mitting the Standard Oil Company of New Jer-
sey, or any other oil concern, to erect within the 
Borough of Atlantic Highlands any place for the

Defendant.
20

says :

wife.

I have lived in said premises for about 21 
years.

ises.
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storage of large quantities of gasoline or other ex-
plosive and inherently dangerous and highly in-
flammable products. I am an engineer by profes-
sion and have been in engineering work for up-
wards of 30 years.

I verily believe that even with the utmost care 
used in connection with the best known and most 
modern structures and careful maintenance, that 
it is not possible to so conduct such a plant as the 
defendant has publicly announced its intention of 
constructing and maintaining, to eliminate the 
danger of the escape of fumes and noxious odors, 
as well as the danger of pollution of the air there-
from, and the danger of pollution of the waters 
and beaches of Raritan Bay, or Sandy Hook Bay, 
by the dripping of oil and gasoline into the said 
waters, while unloading petroleum products from 
tank steamers, and likewise the constant danger 
of explosions from sparks caused by friction aris-
ing from the movements of tank trucks and tank 
steamers from ordinary careless human conduct 
on the part of chauffeurs and boatmen; from light-
ning in the time of storm; from sparks and fires 
occurring on other premises adjoining defendant’s 
premises, as well as from unknown and un- 
namable causes, and that, therefore, the said" plant 

30 and the several structures thereof, will, in my 
opinion, be and become a nuisance from the very 
outset, because of the large quantities of highly 
inflammable, explosive, and inherently dangerous 
petroleum products to be stored therein.

I, therefore, join in the prayer for relief con-
tained in the bill of complaint and affidavit of 
complainant in the above cause.

F r a n k  A. H e imb o l d .

40 Sworn to and subscribed before me, 1 
this 2nd day of August, A. D. 1929. j

N i c h o l a s  W . K a i s e r ,
A Master in Chancery of

New Jersey.
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Affidavit of David P. Smith. 
(Filed August 12,1929.)

IN CHANCERY OF NEW JERSEY.

S t a n d a r d  O i l  C o m p a n y  o p  N e w  
J e r s e y  (a corporation of the 
State of Delaware),

Between :

F l o r a  A. M o r r i s o n ,
Complainant,

and

Defendant.

On Bill, etc. 
Affidavit.

20

10

S t a t e  o f  N e w  J e r s e y , |
C o u n t y  o p  M o n m o u t h , C s"

D a v i d  P. S m i t h , of full age, being duly sworn 
according to law, upon his oath deposes and says:

I reside at the corner of Avenue D and High-
land Avenue, in the Borough of Atlantic High-
lands, County of Monmouth and State of New 
Jersey, and have been a resident, taxpayer and _ 
voter in said borough for the past 35 years. I ^  
have also been interested in the civic affairs of 
the Municipality, having been elected and held 
office as a member of the Borough Council over 
16 years ago. I am also a member of a committee 
for the purpose of draughting a Zoning Ordinance 
for the Borough by virtue of the recent amend-
ment to the Constitution of the State of New Jer-
sey giving Municipalities the right to establish 
Zoning Ordinances and restricting localities to ^  
residential uses.
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The Borough of Atlantic Highlands is a strictly 
residential town, made np of private homes, 
boarding houses and hotels, and in fact is typical 
of most places along the North Jersey shore dis-
trict. Some of the houses are modest, others pre-
tentious, but it is in general a place of homes 
only and in no way an industrial locality.

At the time the Mayor and Borough Council 
invited the Standard Oil Company to locate in 
Atlantic Highlands on the Benson Tract I led a 
large group of citizens in protest against the 
action of the Mayor. We attended a subsequent 
meeting of the Borough Council and told them 
we were against the installation of oil and gasoline 
storage tanks on the Benson Tract. I then called 
for a first reading of the Zoning Ordinance, which 
would have prohibited the erection of anything 
such as the Standard Oil Company contemplates 
erecting on the Benson Tract. There had been 2 
readings of a Zoning Ordinance in the year 1925, 
before the State Constitution was amended.

The Borough Clerk was unable to locate it, for 
apparently the Mayor had either pigeonholed it 
or through chicanery disposed of it, so that it 
could not be located. This was about the middle 
of June, 1929.

30 Further protest was subsequently presented to 
the Mayor in the form of a petition against the 
tanks signed by over 300 of the 1,500 residents at 
the meeting of the Mayor and Borough Council on 
June 25th, 1929. At this meeting the Standard 
Oil Company was represented by four men, and 
from the questions put to them and the general 
antagonistic attitude of the citizens they ought 
to have seen that the people were against their 
company coming into Atlantic Highlands. From 

40 the beautiful description they gave of their pro-
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posed storage tank one might imagine they in-
tended putting in a rose garden with bronze stat-
uary, fountains and art museums, instead of 
stenching oil, explosive and highly inflammable 
gasoline, unsightly tanks and dirty sheds.

The Benson Tract, which the Standard Oil 
Company has purchased, is the only large vacant 
tract of land in its vicinity. There are houses 
all around it. My property, which is across the 
street from the home of the late Robert B. Man- 
tell, being about 4 blocks away from the tract.

Should the oil and gasoline storage tanks be 
erected by the Standard Oil Company, the value 
of property would depreciate and become unsal-
able.

It is my opinion that a condition such as exists 
in Carteret, Bayway, Bayonne and other places 
in New Jersey, which are already too numerous, 
will come about. The paint will be ruined on the 
houses, properties will fall in disrepair and de-
cay, land values would certainly not increase, but, 
on the other hand, would decrease, as would the 
values of buildings, insurance risks would be 
higher and, in general, there would be great dam-
age to myself and people in the community, be-
cause we cannot sell our property for factory 
sites. It is a locality of homes only.

I join the complainant in her prayer for relief 
in the above matter.

D a v i d . P. S m i t h .

Subsciibed and sworn to before me| 
this 7th day of August, A. D. 1929. j

N i c h o l a s  W . K a i s e e ,
A Master in Chancery of 

New Jersey.
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Affidavit of Fred H. Hill. 
(Filed August 12,1929.)

IN CHANCERY OF NEW JERSEY.

10 Between :
F l o r a  A. M o r r i s o n ,

Complainant,

and On Bill, &c. 
Affidavit.

S t a n d a r d  O i l  C o m p a n y  o p  N e w  
J e r s e y  (a corporation of the 
State of Delaware),

S t a t e  o f  N e w  J e r s e y , )7 ss *
C o u n t y  o f  M o n m o u t h , C

F r ed  H. H i l l , of full age, being duly sworn 
according to law, on his oath deposes and says:

I own the premises at West Valley Drive, in 
the Borough of Atlantic Highlands, in the County 
of Monmouth and State of New Jersey.

30 I have protested to the Mayor and Council of 
the Borough of Atlantic Highlands against per-
mitting the Standard Oil Company of New Jer-
sey, or any other oil concern, to erect within the 
Borough of Atlantic Highlands any place for the 
storage of large quantities of gasoline or other ex-
plosive and inherently dangerous and highly in-
flammable products.

I am engaged in the oil business; I own, con-
trol and conduct in the State of New Jersey three

40
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gas stations, and am in daily personal experience 
with the handling, storing and dispensing of gaso-
line and petroleum products, and know the nature 
of the substance. I have been actively and per-
sonally engaged in said business for the past thir-
teen years, and am still so engaged.

I have visited, examined and inspected both ^ 
land and water stations of oil companies, includ-
ing the Standard Oil Company of New Jersey, in 
the State of New Jersey, Pennsylvania, Massachu-
setts, and elsewhere, and I have seen gasoline, oils 
and petroleum products loaded from steamers into 
such storage stations and reloaded upon trucks 
for distribution from such storage stations, and I • 
have never seen in a number of years of expe-
rience in observance, examinations and inspec- an 
tions of such storage stations, a single one of such 
stations where there were not some odors and 
fumes from escaping gasoline or there were not 
drippings from pipe lines, hoses, boats and trucks 
in and about said stations.

I verily believe that even with the utmost care 
used in connection with the best known and most 
modern structures and careful maintenance that 
it is not possible to so conduct such a plant as the 
defendant has publicly announced its intention of 
constructing and maintaining, to eliminate the 30 
danger of the escape of fumes and noxious odors, 
as well as the danger of pollution of the air there-
from and the danger of pollution of the waters 
and beaches of Raritan Bay, or Sandy Hook Bay, 
by the dripping of oil and gasoline into the said 
waters, while unloading petroleum products from 
tank steamers, and likewise the constant danger 
of explosions from sparks caused by friction aris-
ing from the movements of tank trucks and tank 
steamers from ordinary careless human conduct
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on the part of chautfenrs and boatmen; from light-
ning in the time of storm; from sparks and fires 
occurring on other premises adjoining defend-
ant’s premises, as well as from unknown and un- 
namable causes, and that, therefore, the said plant 
and the several structures thereof, will, in my 
opinion, be and become a nuisance from the very 
out-set, because of the large quantities of highly 
inflammable, explosive, and inherently dangerous 
petroleum products to be stored therein.

I, therefore, join in the prayer for relief con-
tained in the bill of complaint and affidavit of 
complainant in the above cause.

F e e d  H .  H i l l .

~~ Sworn to and subscribed, before me,) 
this 2nd day of August, A. D. 1929. j

N i c h o l a s  W .  K a i s e e ,

A Master in Chancery 
of New Jersey.

30
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Affidavit of Richard F. Lockwood. 

(Filed August 12,1929.)

IN CHANCERY OF NEW JERSEY.

Between \

F l o r a  A. M o r r is o n , I
Complainant, I

S t a n d a r d  O i l  Co m p a n y  op  N e w  
J e r s e y  (a corporation of the 
State o f  Delaware),

Defendant.

S t a t e  op  N e w  J e r s e y , )v. gg •
Co u n t y  o p M o n m o u t h , j

R ic h a r d  F. L o c k w o o d , of full age, being duly 
sworn according to law, on his oath deposes and 
says:

I am a tool and dye maker, and am master me-
chanic of a machinery plant in New York. I have 
been in this business for the past fifteen years. I 
live at Leonardo, in the Township of Middletown, 
Monmouth County, New Jersey. I have seen, 
and have handled, and worked upon and with 
valves of many kinds during all of my career, but 
I have never seen one which would completely 
and perfectly confine gasoline and oil. After a 
time they will leak, or drip,— some slowly, and 
others not so slowly; and I am of the opinion that 
it is not possible, at least has not been possible 
up to the present time, to make a valve which is

10
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absolutely oil proof from dripping. The same 
valve which would be water-proof against drip-
ping, would by no means be oil-proof against 
dripping. This, in my opinion, is due to the fact 
that the metal parts of the valve are ground on 
emery wheels, which are more or less irregular, 

1 and although polished as well, the pieces of metal 
cannot be so put together with opportunity for 
movement against each other that they will not 
permit oils to come through and drip, particularly 
after they have been used for a time.

R i c h a r d  F. L o c k w o o d .

Sworn to and subscribed before me, 1 
this 7th day of August, A. D. 1929. t 

20 3
W i l l i a m  P. I r w i n -,

Justice of the Peace.
( o f f i c i a l  s e a l  a t t a c h e d )

30
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Affidavit of William C. Buckley. 
(Filed August 12, 1929.)

IN CHANCERY OF NEW JERSEY.

Between : \

F l o r a  A. M o r r i s o n , I
Complainant, /

and V On Bill, &c.
f  Affidavit.

S t a n d a r d  O i l  C o m p a n y  o f  N e w  l 
J e r s e y  (a corporation of the 1 
State of Delaware),

Defendants. /

S t a t e  o f  N e w  J e r s e y , 1
7 ’ SS* !

C o u n t y  o f  M o n m o u t h , C

W i l l i a m  C. B u c k l e y , of full age, being duly 
sworn according to law, on his oath deposes and 
says:

I reside in the Borough of Atlantic Highlands. 
My business is superintendent of structural steel 
construction work for a large New York concern. 
I was formerly connected with Standard Boiler 
and Plate Company, of Niles, Ohio.

I have superintended the building of oil tanks 
such as the ones proposed to be built on property 
recently acquired in Atlantic Highlands Borough 
by Standard Oil Company of New Jersey. I have 
never seen or known of a valve which would con-
fine gasoline or oil without some dripping or es-
cape of the valve, and I am of the opinion that it 
is not possible to make a valve which will be leak- 
proof as to oil and petroleum products, including

10
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gasoline. It is true that such valves customarily 
used in such construction are water tight, and that 
new valves are frequently oil tight and gas tight 
when first used, but petroleum products deterio-
rate such valves and it is not long before they are 
leaky to a greater or lesser degree.

10 These tanks for the storage of gasoline and oils 
are usually provided with vents. Through these 
vents the tank “ breathes” , and hence, gases and 
fumes escape in more or less quantities, especially 
when the tanks are being filled. Screw pipes are 
usually used for conveying the gasoline from the 
tankers to the tanks, and they become leaky at 
the joints after a little use.

In every gasoline storage plant that I have seen, 
ordinary human carelessness results in the spilling 

20 and wasting of gasoline from time to time. The 
drivers in loading the tank trucks frequently al-
low the gasoline to spill; the boatmen on the 
tankers often spill the gasoline and oil on the 
tankers and afterwards sweep it off into the water. 
This, of course, is not done intentionally, but it 
occurs often, due to ordinary every-day human fa-
miliarity with the handling of petroleum products, 
and it is the usual thing to expect at times. And 
from my observation of storage plants over the 

o q  country, it is almost impossible to handle petro-
leum products without some leakage or spillage; 
and when the gasoline gets out of its confinement, 
it rots and kills everything it touches; besides, the 
fumes become very disagreeable.

W i l l ia m  C. B u c k l e y .

Sworn to and subscribed before me,| 
this 7th day of August, A. D. 1929. j

W i l l ia m  P. I r w i n  
40 Justice of the Peace.

(o f f ic ia l  s e a l  a t t a c h e d )
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Opinion.

IN CHANCERY OF NEW JERSEY.

Between \
F l o r a  A. M o r r is o n , I

Complainant, /

and I On Bill, &c.
/  Opinion.

S t a n d a r d  O i l  Co m p a n y  op  N e w  l 
J e r s e y  (a corporation of the \
State of Delaware),

Defendant. I

August 20, 1929.

I r v in g  W. T e e p l e , Esq., for the Complain-
ant.

Messrs. L in d a b u r y , D e p u e  & F a u l k s , Solici-
tors, F r e d e r ic  J. F a u l k s , Esq., of Coun-
sel, for the Defendant.

Op in io n

1. A suit by a private person will not lie 
to enjoin a public nuisance unless it he shown 
that there is danger of a special injury to 
the complainant, distinct and different from 
that threatened to the public at large.

2. Citizens Coach Co. Case, 29 N. J. Eq., 
299, followed.
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Opinion.

B e n t l e y , V-C.:

On motion for preliminary injunction.
The complainant is the owner of a parcel of real 

estate at Atlantic Highlands where the defendant 
has recently taken title to another piece of land 

10 upon which it has secured permission from the 
governing body of the borough to erect large tanks 
in which to store gasoline. The bill recites:

. . . “ the keeping and handling of said prod-
ucts (petroleum products) will constitute not 
only a nuisance, but a continuing menace and 
danger in and about the neighborhood and 
locality thereof, in the Borough of Atlantic 
Highlands aforesaid, and there will be ever 
present the risk and danger of pollution of 

_ the shores and waters of Raritan Bay, or 
Sandy Hook Bay, and the Shrewsbury River, 
with great loss consequent thereon . . . and 
likewise to property values in and about the 
neighborhood, and particularly the complain-
ant’s said property, . . . and in like manner 
will be ever present the menace and danger 
of fires and explosions in and about the said 
storage plant, and from odors and gases 
escaping therefrom and spreading over, in 
and about the neighborhood,”  etc.

30

40

It is also alleged that the large motor vehicles 
which will be used to distribute the gasoline will 
disturb the people of the community, and that 
those using the public thoroughfares will live in 
danger of injury or death from the large collection 
of gasoline and the operation of the defendant’s 
trucks.

A further allegation is, that the gasoline will 
exude odors and vapors which are “ almost uncon-
trollable” . Likewise, that these emanations will 
be detrimental to the health of the adjoining 
neighbors.
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Counsel for complainant relies largely upon the 
opinion of Vice-Chancellor Garrison in O’Hara v. 
Nelson, 71 N. J. Eq., 161. It is impossible, how-
ever, to intelligently apply excerpts from that 
elaborate opinion without bearing in mind the 
facts with which the Court was dealing, as, of 
course, is always the case. He was dealing with a 
matter, as the head-note shows, where it was in-
tended to store large quantities of gasoline “ in a 
frame building”  situated in a thickly built-up 
portion of a large city. Since the date of that 
opinion (February, 1906) the use of gasoline as 
a fuel for internal combustion motors has in-
creased beyond anything that man had then con-
ceived. This product of petroleum is now stored 
in quantities sufficient to do incalculable harm 
and damage, if exploded, in every community, 
large and small, from one end of the country to 
the other. But, of course, intelligent regulations, 
worked out by the police authorities and the manu-
facturers, such as the defendant, have resulted 
in safeguarding life and property so that injury 
from this source is a most unusual thing. If it 
were intended to accumulate great stores of gaso-
line in a populous neighborhood and within a 
wooden building, the Vice-Chancellor’s alarms 
might be as well founded today as they were 
nearly a quarter of a century ago, before the 
methods of storing and handling this commodity 
had been so greatly improved as they are now.

The storing of gasoline, even in large quantities, 
cannot be said to constitute a nuisance, per se. 
46 C. J. 709. I agree with counsel for the defend-
ant that it may become so only if the plant is 
negligently constructed or operated. The affidavit 
of the defendant’s engineer, Black, shows, how-
ever, that the most meticulous pains will be taken 
to prevent danger to the persons in the neighbor-
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hood and their property. It is true that a num-
ber of affidavits presented by the complainant in-
dicate a fear that danger will exist and damage 
ensue to persons, property and property rights. 
But the only affiants whose affidavits are of any 
value are Lockwood, a tool and die maker, and 
Buckley, who says he is superintendent of the 
structural steel business “ for a large New York 
concern” . They both express a fear that no valve 
can be manufactured which will not become leaky 
after being in use “ for a time” , although they 
both agree that valves can be manufactured that 
will be tight at first. Each of them seems to have 
overlooked the simplicity with which a valve may 
either be reconditioned or replaced by a new one. 
It would be difficult for me to believe that an 
organization such as the defendant would care-
lessly imperil its own large investment, to say 
nothing of its duty to the public and the enor-
mous litigation, and probably indictment, which it 
would face as the result of any such catastrophe 
as the complainant fears. The above quotation 
from the bill shows that the complainant is 
alarmed by inferences and conclusions she draws, 
while Black deals with facts from which I may 
arrive at my own opinion. In short, I think her 
fears entirely unfounded.

The complainant could not obtain the relief she 
now seeks even if her fears seemed to be well 
founded. In the first place, the facts set out in 
her bill show no danger of direct or special injury 
to the complainant even if, for the moment, they 
be taken at their face value. It has been the in-
variable rule in this state that a bill such as this 
“ can be maintained by a private person only upon 
the ground of apprehended, special (and pecu-
liar) injury to him distinct from that done to the 
public at large” . Allen v. Freeholders, 13 N. J.
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Eq. 68. A bill by an individual will not lie to 
enjoin a public nuisance. Only the state may 
secure such relief through the Attorney General.

Hinchman v. Paterson £c. Co., 17 N. J. 
Eq. 75;

Higbee £  Riggs v. Camden & Amboy R. 
R. Co., 19 N. J. Eq. 276;

Morris £  Essex R. R. Co. v. Prudden, 20
N. J. Eq. 530;

Van Wagenen v. Cooney, 45 N. J. Eq. 25;
Anthony Shoe Co. v. West Jersey R. R. 

Co., 57 N. J. Eq. 607.
Humphreys v. Eastlack, 63 N. J. Eq. 

136.
Bouquet v. Hackensack Water Co., 90 

N. J. L. 203.

There is not a word in the bill to indicate that 
the complainant is threatened with any injury of 
any of her rights except, as she thinks, as every 
other member of the public would be affected if 
the defendant is not put under injunction.

There is an allegation in the bill to the effect 
that the completion of the defendant’s plan will 
diminish the value of her property. That is no 
ground for an injunction.

Zabriskie v. J. C. £  Bergen R. R. Co., 13 
N. J. Eq. 314;

Morris £  Essex R. R. Co. v. Prudden 
(supra) ;

Halsey v. Rapid Transit St. Ry. Co., 47 
N. J. Eq. 380;

Northfield v. Atl. County, 85 N. J. Eq. 47.

Finally, no relief should be given at this time, 
no matter what might be shown upon final hear-
ing, because the proofs on behalf of the defendant
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completely meet and controvert those filed by the 
complainant. Citizens Coach Co. v. Camden 
Horse R. R. Co., 29 N. J. Eq. 299. That case has 
been followed without exception by the Court of 
Errors and Appeals until at least as recently as 
Feld v. Kantrowitz, 99 N. J. Eq. 847.

For each and all of these reasons the order to 
show cause should be discharged.

Order Discharging Order to Show Cause. 
(Filed August 20,1929.)

IN CHANCERY OF NEW JERSEY.

Between :

S tan dard  Oi l  Co mp a n y  o f  Ne w  Show Cause. 
Je r s e y , a corporation of the 
State of Delaware,

An order having been made herein on July 23rd, 
1929, requiring the defendant to show cause why 
an injunction should not be granted enjoining and 
restraining it from proceeding with the erection 
and construction of a proposed petroleum prod-
ucts distributing station on its property in the 
Borough of Atlantic Highlands, New Jersey, until 

ûr^ er 01>der of this Court, and the hearing 
thereon having been duly continued until August

F lo r a  A. M orri so n ,
Complainant,

and On Bill, etc. 
Order Discharg-

ing Order to
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Order Discharging Order to Show Cause.

12, 1929, and then having been had in the pres-
ence of Irving W. Teeple, Esquire, of counsel 
with the complainant, and Frederic J. Faulks, 
Esquire, of counsel with the defendant, and the 
Court having heard and considered the arguments 
of said counsel and having read and considered 
the Bill of Complaint and the affidavit of the com- ^  
plainant attached thereto, the affidavits of Charles 
G. Black, Robert W. Black, Charles M. Franklin, 
John F. Winchester and John E. Skeehan, filed on 
behalf of defendant; and the counter affidavits of 
Arthur Fishbein, Frederick H. Hill, William P. 
Irwin, Cornelius M. Britton, Jr., Frank A. Heim- 
bold, David P. Smith, Fred H. Hill, Richard F. 
Lockwood and William C. Buckley, filed on behalf 
of -complainant; ^

It  is  o n  t h is  20th day of August, 1929, on 
motion of Messrs. Lindabury, Depue & Faulks, 
solicitors for the defendant, o r der ed  that the said 
Order to Show Cause shall be and the same is 
hereby discharged with costs to be taxed.

Respectfully advised, E. R. W a l k e r ,
J o h n  B e n t l e y , Chancellor.

y . c .

30

40

N ew  Je rse y State lib ra ry
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Stipulation as to Exhibit.

NEW JERSEY COURT OF ERRORS 
AND APPEALS.

10
Between

Stan dard  Oi l  Co mp a n y  o p N e w  
Je r se y  (a corporation of the 
State of Delaware),

F lor a  A. M or rison , 
Complainant-Appellant,

Defendant-Respondent.

and Stipulation as to 
Exhibit.

20
I t  i s  h e r e b y  s t i p u l a t e d  between the solicitors 

of the respective parties to the above entitled suit, 
that the folder diagram with photographs pasted 
thereon, referred to in the affidavit of Fred H. 
Hill on behalf of complainant, called Exhibit 
“ C-2”  may be referred to and used upon the 
argument of the appeal herein by either party, 
without necessity of reproducing same and print-
ing it in the State of the Case, subject, however, 

30 to the approval of the Judges of this Court.

Dated, September 25, 1929.

Ir v in g  W. T e e pl e , 
Solicitor of Complainant-Appellant.

L in d a b u r y , De pu e  &  F a u l k s , 
Solicitors of Defendant-Respondent.











lieto Jersep Court of CrrorS atto Appeals

Between
F lo r a  A. M or rison , 
Complainant-Appellant,

and
Stand ar d  O i l  Co mpa n y  o p N e w  

Je r se y  (a corporation of the 
State of Delaware),

Defendant-Respondent.

ON B ILL FOR 
INJUNCTION.

BRIEF FOR COMPLAINANT-APPELLANT.

Statement.

This is a suit brought by Flora A. Morrison, a 
private property owner, of the Borough of Atlan-
tic Highlands, County of Monmouth, as complain-
ant, for an injunction to restrain Standard Oil 
Company of New Jersey, a private corporation, 
as defendant, owning land near complainant’s 
premises, from erecting upon its said land a plant 
consisting, among other things, of six (6) large 
tanks, for the receipt and storage therein of some 
millions of gallons of gasoline, kerosene, fuel oil, 
furnace oil, and other inherently dangerous, highly 
inflammable, and explosive petroleum products, 
on the ground that the creation and use of said oil 
storage plant on the shore front of Sandy Hook 
Bay, and in a residential locality near complain-
ant’s premises, will constitute a nuisance, pri-
marily as to complainant, and incidentally as to 
other residents and property owners in the imme-
diate neighborhood thereof, in the Borough of 
Atlantic Highlands.
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On July 23, A. D. 1929, complainant filed her 
Bill of Complaint, accompanied by her Affidavit, 
in this suit, and thereupon, the same day, an Order 
was made by the Chancellor, upon the advice of 
Vice-Chancellor John J. Fallon, requiring the 
above named defendant to show cause before the 
Chancellor, at the Chancery Chambers, in the City 
of Jersey City, on Monday, the 29th day of July, 
A. D. 1929, why an injunction should not issue 
according to the prayer of the bill of complaint.

Thereafter, the matter was continued from time 
to time, for the taking of affidavits ex parte, until 
the 12th day of August, A. D. 1929, when said 
affidavits were filed, and the matter was argued 
before Vice-Chancellor John Bentley, who re-
served decision thereon.

On August 20, 1929, Vice-Chancellor Bentley 
filed his opinion concluding that the Order to 
Show Cause should be discharged, and advised an 
order discharging the aforesaid order to show 
cause.

P O I N T  I.

The bill of complaint charges a private nui-
sance primarily.

An examination of the bill of complaint (S. of 
C., p. 7, line 20) discloses complainant’s owner-
ship for many years last past, of premises known 
by the street number 111 Bay Avenue, in the Bor-
ough of Atlantic Highlands, County of Monmouth, 
and State of New Jersey; that defendant Com-
pany recently acquired neighboring premises con-
sisting of about eighteen and one-half (18%) 
acres, known as the “ Benson Tract,”  distant 
about one hundred feet (100') from complain-
ant’s line; that the defendant intends to use its
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said land, recently acquired, as a basis for con-
struction thereon immediately of a plant consist-
ing, among other things, of six (6) large storage 
tanks for the storage of gasoline, kerosene, fur-
nace oil, fuel oil, and other petroleum products 
of a more or less inherently dangerous, inflam-
mable, and highly explosive character; that the 
said premises with the storage thereon of large 
quantities of inherently dangerous and highly ex-
plosive products near complainant’s said prem-
ises, in a residential neighborhood, will constitute 
a nuisance and be an ever present menace, with 
danger of fires and explosions in and about the 
said storage plant, and from odors and gases 
escaping therefrom and spreading over, in and 
about the neighborhood, with danger of injury to 
the health, lives and pleasures of people residing 
in and about the locality (including, of course, 
complainant), and (Par. 12) “ that complainant’s 
home for many years has been located as afore-
said, within the Borough of Atlantic Highlands, 
and within one hundred feet (100') of the boundary 
of the said premises of the said Standard Oil 
Company of New Jersey, where it is designed to 
locate the said storage plant for the handling and 
storage of said inherently dangerous petroleum 
products; and by reason of the premises afore-
said, complainant verily believes that her prop-
erty will greatly depreciate in value, and that her 
easement of light and air will be greatly interfered 
with by the erection and placing of the said oil 
storage plant as aforesaid.”

This suit follows, in general, the lines of Cleve-
land vs. Citizens Gas Light Company, 20 N. J. 
Eq. 201, and O’Hara vs. Nelson, 71 N. J. Eq. 161.

We contend that because complainant’s next 
door neighbors may be injured in the same way 
that she suffers injury, can afford no substantial 
reason why complainant is not entitled to the re-
lief sh$ seeks.
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P O I N T  I I .

The keeping and handling of explosive and 
highly inflammable substances in large quantities 
in the vicinity of dwellings, is a nuisance per se.

In the case of O’Hara vs. Nelson, 71 N. J. Eq. 
161, at page 170, Vice-Chancellor Garrison, refers 
to the rule with respect to gunpowder * * * quot-
ing from Heeg vs. Licht, 80 N. Y. 579, where the 
Court said: “ The keeping or manufacturing of 
gunpowder or of fireworks does not necessarily 
constitute a nuisance per se. That depends upon 
the locality, the quantity, and the surrounding 
circumstances, and not entirely upon the degree' 
of care used” , and the learned Vice-Chancellor 
said:

“ If this be the rule with respect to gun-
powder, a fortiori should it be applied to 
gasoline! ‘ As an explosive’, it is said, ‘ the 
danger is ten times greater than that of gun-
powder. It ignites as soon as the blaze is 
applied to it and becomes explosive when the 
vapor from it mingles with the atmosphere, 
in which there happens to be a burning lamp 
or other light. ’ Standard Oil Co. vs. Tierney, 
14 L. R. A. 677 (at p. 682).”

Earlier in the same opinion (O’Hara vs. Nel-
son, supra, at p. 165), the Vice-Chancellor, dis-
cussing the expert testimony, said:

“ The expert testimony adduced is fortu-
nately not conflicting, and may, in fact, be 
said to be accordant. This testimony shows 
that what is commonly termed ‘ gasoline’ is 
the fourth distillate of crude petroleum. This 
fourth distillate consists of what is termed 
‘ Naptha’, which, in turn, is subdivided into 
‘ Naptha A, B and O’, and gasoline is the 
common term applied to ‘ Naptha C\ It is so
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readilv inflammable that it can scarcely be 
said to have any ‘ flash point’. Flame coming 
in contact with it will almost inevitably and 
invariably ignite it without any appreciable 
period of previous heat.

If gasoline is brought in contact with 
flame, when the gasoline is unconfined within 
narrow limits, it will ignite without explod-
ing. But if the gasoline is confined, and has 
been vaporized by coming in contact with the 
air, a gas or vapor is formed^ which, when 
ignited, explodes with all of the incidents con-
nected with the most disastrous character of 
explosion. One of the witnesses gave an in-
stance of the explosion of a barrel of gasoline 
on the basement floor of a five-story building 
which completely wrecked the building, blow-
ing off its roof and killing five persons. Gaso-
line vaporizes almost instantly upon coming 
in contact with oxygen. So that, in common 
use, as soon as gasoline is exposed to the air 
some of it, at least, always goes off in the 
form of vapor, which vapor, being heavier 
than the air, tends to sink. The gravest 
source of danger with respect to handling 
gasoline is that since this vapor sinks it is 
not readily perceptible to one standing up-
right in a room, because it is along the lower 
levels and close to the floor, and if it is not 
agitated by the atmosphere so as to dissipate 
and blow away out of the room, is likely to be 
ignited by coming in contact with flame, the 
ignition causing an explosion,, which, as be-
fore stated, is of sufficient force to cause great 
damage. This vapor, unless dispelled by a 
current of air and dissipated, is likely_ to 
travel considerable distance through a build-
ing, and will almost inevitably ignite and ex-
plode upon coming in contact with.any flame.”

The learned Vice-Chancellor was there discuss-
ing the elements of gasoline. Can it be reasonably 
said that gasoline is any different to-day than it 
was then? And should it be necessary at this
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late day to again prove what gasoline is and what 
it does?

This Court said in the case of McAndrews vs. 
C oiler d, 42 N. J. L. (13 Vr.) 189, at p. 192:

“ The keeping of gunpowder, nitroglyc-
erine, or other explosive substances, in large 
quantities, in the vicinity of a dwelling- 
house or place of business, is a nuisance per 
se, and may be abated as such by action at law 
or injunction in equity; and if actual injury 
results therefrom, the person keeping them is 
liable therefor, even though the act occasion-
ing the explosion is due to other persons, and 
is not chargeable to his personal negligence. 
Wood on Nuisances, Sec. 142; Cuff vs. N. & 
N. Y. R. R. Co., 6 Vr. 17.”

In a comparatively recent case, very similar to 
the case at bar, namely, the case of Hendrickson 
vs. Standard Oil Company, decided by the Court 
of Appeals of Maryland, June 24, 1915 (95 Atl. 
152), the opinion was written for the Court by 
Judge Urner, who said, among other things, at 
page 155:

‘ ‘ The seventh paragraph avers that the de-
fendant has recently purchased land adjacent 
to that of the plaintiff, and the latter is in-
formed and believes that the defendant in-
tends to construct in immediate proximity to 
the plaintiff’s houses, a tank in which will be 
stored vast quantities of highly inflammable 
and explosive oils, whereby, if permitted, the 
value of the plaintiff’s property will be en-
tirely destroyed* ”

And later on, at page 157, the learned Judge 
states:

“ The views we have expressed enable us to 
deal very briefly with the allegations of the 
seventh paragraph of the bill, which relate to 
the prospective installation of a large tank 

f for the storage of inflammable and explosive
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oils in immediate proximity to the plaintiff’s 
houses. This would undoubtedly be a nuis-
ance against which the plaintiff would have a 
clear right to preventive relief. ’ ’

In the foregoing case, but one tank was referred 
to. In the case presently at bar, six (6) tanks, to 
contain millions of gallons of petroleum products, 
are involved. Therefore, the risk, menace and 
danger is increased at least six-fold.

In Zeppenfeld vs. Franklin Motor Service Co., 
134 N. E. 487 (1922), it was held with respect to 
the installation of two storage tanks of large ca- 
capity, containing some 32,000 gallons, that the in-
stallation should be enjoined where they were a 
menace to the residential neighborhood in which 
they were located.

To the same effect was the ruling in the case of 
Rudder vs. Koopmawn, 37 L. R. A. 487, and Rhodes 
vs. Dunbar, 57 Pa. St. 274.

In the Koopman case {supra), it was said:
“ It is not on the ground alone of their lia-

bility to fire, primarily or even secondarily, 
that they may possibly be dealt with as a nui-
sance, but on account of their liability to ex-
plosion by contact with the smallest spark of 
fire, and the utter impossibility to guard 
against the consequences, or set bounds to the 
injury, which, being instantaneous, extends 
alike to property and persons within its reach. 
The destructiveness of these agents results 
from the irrepressible gases, once set in mo-
tion, infinitely more than from the fires which 
might ensue as a consequence. Persons and 
property in the neighborhood of a burning 
building, let it burn ever so fiercely, in most 
cases, have a change of escaping injury. Not 
so when explosive forces instantly prostrate 
everything near them, as in the instances of 
powder, nitroglycerine, and other chemicals 
of an explosive or intensely inflammable na-
ture. ’ ’
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In the case of Cleveland vs. Citizens Gas Light 
Company, 20 N. J. Eq. 201, at p. 205, Chancellor 
Zabriskie said in the course of a strong opinion:

“ Any business, however lawful, which 
causes annoyances that materially interfere 
with the ordinary comfort, physically, of 
human existence, is a nuisance, and should 
be restrained; and smoke, noise, and bad 
odors, even when not injurious to health, may 
render a dwelling so uncomfortable as to 
drive from it anyone not compelled by pov-
erty to remain.”

That case was one very similar to our present 
case. There the complainants were tenants 
in common of four brick houses occupied as dwel-
lings, on Lombardi Street, in the City of Newark. 
The houses were about four hundred feet from 
Broad Street. The Citizens Gas Light Company 
commenced erecting their gas works. It was said 
(p. 204):

“ The gas holder or tank will be about one 
hundred and eighty feet distant from the 
complainants ’ houses, and the retort house, 
purifier, and other works for the manufac-
ture will be between three hundred and four 
hundred and fifty feet distant.”

The complainants, alleged that the building and 
working of the gas works so near their houses, 
would greatly injure their value and render them 
unfit for residences; that gas works always and 
necessarily send forth noisesome and unpleasant 
vapors and smoke which are diffused to an extent 
greater than the distance to these houses, which 
will render living in them uncomfortable and un-
healthy, and alleged further that gas in holders 
is liable to explode, and that the explosion of so 
large a quantity as will be contained in this holder, 
which it is admitted will be ninety feet in diame-
ter and forty feet high, will destroy the buildings
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within several hundred feet of it, and therefore, 
it is a dangerous erection that should not be per-
mitted in the thickly inhabited part of a city.

The Chancellor said further, at p. 205:
< < The principles of law and equity that must 

govern this case were fully considered and 
determined by me, in the case of Ross vs. 
Butler, 4 C. E. Green, 294, and I have not 
found any reason to change the opinion there 
expressed. ’ ’

In concluding the* opinion, the learned Chan-
cellor held (p. 210):

“ An injunction must issue to restrain the 
defendants, the gas company, from using 
what is known as the lime process in purify-
ing their gas, or any process of which lime 
is a substantial part; and from manufac-
turing gas in any way that will produce 
any annoyance to persons dwelling in the 
houses of the complainants, by any smoke, 
gases, other effluvia or odors, that may issue 
from the works.”

And with reference to the buildings themselves, 
he said (page 210):

“ But if after this, in face of the general 
protest against it, they go on to complete their 
works, they cannot expect the Courts to take 
into consideration the total loss of their ex-
penditure, if any annoyance to the comfort 
of the complainants, or others similarly situ-
ated, should require the use of their works 
to be suppressed.”

In Ross vs. Butler (19 N. J. Eq. 294), supra,
Chancellor Zabriskie said (p. 307):

“ An injunction must issue against using 
the building for burning earthen ware, or 
any manufacture with pine wood, or any fuel 
that may emit large quantities of dense
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smoke. The injunction, of course, may be 
removed or modified, if, upon the final hearing 
of the cause, it appears that the consequences 
on which this decision is founded, will not fol-
low from such use of the premises.”

The erection of a manufacturing plant to make 
and store gases, hydrogen and oxygen, and the dis-
charge of gases, chemicals and noxious odors was 
a private nuisance. This gas plant caused rea-
sonable fear of injury to health or property, de-
preciated the property, and gave out odors offen-
sive to ordinary persons. Champa vs. Washing-
ton Compressed Gas Co., 262 Pacif. Rep. 228; 
Supreme Ct. Washington, 1927.

An excavation for the erection of a powder 
magazine, intended for the reception of powder, 
was restrained. The erection was contemplated 
on the line of a public highway, over a half mile 
distant from the plaintiff’s residence. Erection 
was restrained without the existence of actual irre-
parable damage, but to prevent it. W eir’s Appeal, 
74 Pa. St. 230.

The maintenance of underground tanks holding 
20,000 gallons of gasoline within a short distance 
of a dwelling, was a nuisance. Whittemore vs. 
Baxter Laundry Co., 181 Mich. 564.

A refining plant constituted a nuisance where 
a necessary consequence of the manufacture was 
the emission of vapors which constituted a nui-
sance at common law. Commonwealth vs. Kidder, 
107 Mass. 188.

The oil storage station here consisting largely 
of tanks, must be constructed with vents and 
valves, as the affidavits disclose.
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The affidavit of Buckley (S. of C., p. 81), states:

“ I have superintended the building of oil 
tanks such as the ones proposed to be built 
on property recently acquired in Atlantic 
Highlands Borough by Standard Oil Company 
of New Jersey. I have never seen nor known 
of a valve which would confine gasoline or oil 
without some dripping or escape of the valve, 
and I am of the opinion that it is not possible 
to make a valve which will be leak-proof as to 
oil and petroleum products, including gaso-
line. . . .

“ These tanks for the storage of gasoline 
and oils are usually provided with vents. 
Through these vents the tank ‘breathes’, and 
hence, gases and fumes escape in more or less 
quantities, especially when the tanks are being 
filled. . . .”

If this were not so, of course, the tanks would 
explode.

The affidavit of Lockwood, a tool and die-maker 
and master mechanic, of a machinery plant in New 
York (S. of C., p. 79\ is to the like effect. He says: 
“ I have seen and have handled, and worked upon 
and with valves of many kinds during all of my 
career, but have never seen one which would com-
pletely and perfectly confine gasoline and oil. 
After a time they will leak, or drip,—some slowly, 
and others not so slowly; and I am of the opinion 
that it is not possible, at least has not been pos-
sible up to the present time, to make a valve which 
is absolutely oil proof from drippiag.”

Frank A. Heimbold, an engineer for thirty 
years, gives his opinion in the following language 
(S. of C., p. 72):

“ I verily believe that even with the utmost 
care used in connection with the best known 
and most modern structures and careful main-
tenance, that it is not possible to so conduct 
such a plant as the defendant has publicly
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announced its intention of constructing and 
maintaining, to eliminate the danger of the 
escape of fumes and noxious odors, as well as 
the danger of pollution of the air therefrom; 
and the danger of pollution of the waters and 
beaches of Raritan Bay, or Sandy Hook Bay, 
by the dripping of oil and gasoline into the 
said waters, while unloading petroleum prod-
ucts from tank steamers; and likewise the con-
stant danger of explosions from sparks 
caused by friction arising from the move-
ments of tank trucks and tank steamers; from 
ordinary careless human conduct on the part 
of chauffeurs and boatmen; from lightning in 
the time of storm; from sparks and fires 
occurring on other premises adjoining defend-
ant’s premises, as well as from unknown and 
unnamable causes; and that, therefore, the 
said plant and the several structures thereof, 
will, in my opinion, be and become a nuisance 
from the very outset, because of the large 
quantities of highly inflammable, explosive, 
and inherently dangerous petroleum products 
to be stored therein. ’ ’

Therefore, it would appear that the emission of 
odors and vapors and gases from the said tanks 
will be inevitable.

This conclusion is further borne out by the affi-
davit of Hill (S. of C., p. 77), who states:

“ I am engaged in the oil business; I own, 
control and conduct in the State of New Jer-
sey three gas stations, and am in daily per-
sonal experience with the handling, storing 
and dispensing of gasoline and petroleum 
products, and know the nature of the sub-
stance. I have been actively and personally 
engaged in said business for the past thir-
teen years, and am still so engaged.

“ I have visited, examined and inspected 
both land and water stations of oil companies, 
including the Standard Oil Company of New 
Jersey, in the State of New Jersey, Pennsyl-
vania, Massachusetts, and elsewhere, and I 
have seen gasoline, oils and petroleum prod-
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ucts loaded from steamers into such storage 
stations, and re-loaded upon trucks for dis-
tribution from such storage stations, and I 
have never seen, in a number of years of ex-
perience in observance, examinations and in-
spections of such storage stations, a single 
one of such stations where there were not 
some odors and fumes from escaping gasoline 
or there were not drippings from pipe lines, 
hoses, boats and trucks, in and about said 
stations. ’ ’

These statements from the affidavits submit-
ted by the complainant, state facts based upon 
knowledge, and opinions based upon observa-
tion and experience.

It has been said that it is not necessary for the 
purpose of an injunction, that the odors or gases 
arising in the carrying on of defendant’s business 
should be noxious or unwholesome; it is sufficient 
if they are so unpleasant or disagreeable as to 
render life uncomfortable.

Meigs vs. Lister, 23 N. J. Eq., 199;
Rowland vs. N. Y. Stable Manure Co., 

101 Atl. 521.

The drilling and operation of an oil well upon 
a city lot in close proximity to a dwelling house 
on an adjoining lot, is a nuisance which may be 
restrained.

Cline vs. Kirkbride, 22 Oh. Cir. Ct., 527.

One may recover damages, in proper cases, for 
injuries by fumes and gases cast upon his prop-
erty from an oil refining plant, but what consti-
tutes a nuisance depends upon the reasonableness 
thereof in the particular locality and the manner 
and circumstances of its conduct. Dahl vs. Utah 
Oil Refining Co., 226 Utah Rep., p. 269.
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Oil and gas wells are not nuisances per se. 
Whether they are nuisances to a dwelling house 
and its appurtenances, depends upon their loca-
tion, capacity and management. When such a well 
has such capacity, management and location with 
regard to a dwelling house and its appurtenances 
as to materially diminish the value thereof as a 
dwelling, and seriously interfere with its ordi-
nary comfort and enjoyment, it is an abatable 
nuisance. McGregor vs. Camden, 34 S. E. 936 
(W. Va.).

A nuisance may consist in the causing of nox-
ious fumes, gases, or vapors, which escape onto 
neighboring premises.

Kroecker vs. Camden Coke Co., 88 Atl., 
955;

Wolcott vs. Melick, 11 N. J. Eq., 204;
Ross vs. Battler, 19 N. J. Eq., 294;
Cleveland vs. Citizens Gas Light Co., 20 

N. J. Eq., 201;
Sayre vs. Newark, 58 N. J. Eq., 136 (Re-

versed on other grounds, 45 Atl., 985);
Miller vs. Thomas Co., 89 N. J. L., 364;
Bohan vs. Port Jervis Gas Light Co., 122 

N. Y., 18;
Andrews vs. Perry, 127 Misc., 320;
Pritchard vs. Edison Electric Ilium. Co., 

87 N. Y. S., 225;
Rausch vs. Glazer, 74 Atl., 39;
Ross vs. Devan, 137 Atl., 416.

Quoting from the opinion of Vice-Chancellor 
Pitney in the very interesting and instructive case 
of Hennessy vs. Carmony (50 N. J. Eq., 616, at p. 
624):

“ To be prohibited, therefore, from doing 
the wrongful act which must lead to such re-
sults, cannot be regarded, with respect to the 
defendant, as anything inequitable. Nor,
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under such circumstances, can a court of 
equity rightly withhold its hand on the ground 
of any supposed inconvenience to those who 
are the customers of this Company. In a sim-
ilar situation the English chancellor refused 
to listen to such an appeal. Such an appeal 
was made in the case of Broadbent vs. Im-
perial Gas Co., 7 DeG., M. & G. 436. The com-
plaint was, that vegetables growing in the 
market-garden of the complainant were in-
jured by the gas of that Company, and when 
the argument was pressed that this injury 
was slight in comparison with the benefits 
conferred by the Company on the public, and 
that on that account this court would not ex-
ercise its power to restrain the manufacture 
of the gas, Lord Cranworth uses this strong 
language: He says (at p. 462): ‘ If it should 
turn out that the Company had no right so to 
manufacture gas as to damage the plaintiff’s 
market garden, I have come to the conclusion 
that I cannot enter into any question of how 
far it might be convenient for the public that 
the gas manufacture should go on.’ He fur-
ther remarks, ‘ but unless the Company had 
such a right, I think the present is not a case 
in which this court can go into the question 
of convenience or inconvenience, and say, 
where a party is substantially damaged, that 
he is only to be compensated by bringing an 
action toties quoties. That would be a dis-
graceful state of the law and I quite agree 
with the Vice-Chancellor in holding that in 
such a case this court must issue an injunc-
tion, whatever may be the consequence with 
regard to the lighting of the parishes and dis-
tricts which this Company supplies with 
gas.’ ”

And the Vice-Chancellor proceeds to say:
“ This seems to me to settle the rule in 

this State.”

In the case of Harrigan vs. Sinclair & Valentine
Co., 85 N. J. Eq., p. 85, Vice-Chancellor Lewis
said orally:
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‘ ‘ The application is that an injunction may 
issue restraining the Sinclair & Valentine 
Company, a corporation doing an ink business 
in the Borough of Edgewater, from maintain-
ing a nuisance upon its premises. The com-
plainants, Mrs. Ellen E. Harrigan and a large 
number of the residents of the place, property 
owners, allege that there issue from the de-
fendant’s property noxious and unwholesome 
fumes which render living in the vicinity of it 
not only unbearable, so far as physical com-
fort goes, but destructive to health. . . .”  
(at p. 87) “ In a long line of cases this court 
has dealt with situations similar to the one 
disclosed by the evidence in this case. Re-
cently, Chancellor Walker, in Kroecker vs. 
Camden Coke Co., 82 N. J. Eq. 373, and Vice- 
Chancellor Stevens, in the Board of Health 
of Irvington vs. Schmidt, 83 N. J. Eq. 35, h$,ve 
expressed views which I shall follow now.

“ It seems to me clear that upon the facts 
in this case the court must grant the relief 
desired by the complainant.”

P O I N T  I I I .

The proofs on behalf of the defendant do not 
controvert those of the complainant.

The bill of complaint charges, among other 
things, and it is supported by the affidavits on 
behalf of the complainant:

(a) That complainant is, and for many years 
last past has been, the owner of her premises at 
#111 Bay Avenue, Atlantic Highlands, County of 
Monmouth and State of New Jersey. This is not 
denied.

(b) That the Borough of Atlantic Highlands is 
a duly incorporated borough in Monmouth County, 
and contains a population of about fifteen hundred 
men, women and children; that the said Borough
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is very largely residential in character, and that 
the northerly boundary of said Borough is Sandy 
Hook Bay, or Raritan Bay. This is not denied.

(c) That within the territorial limits of said 
Borough of Atlantic Highlands is a certain tract 
of land known as the “ Benson Tract” , which the 
defendant Company has recently acquired. This 
is not denied.

(d) That the defendant intends to construct on 
the aforesaid premises called the “ Benson Tract” , 
a large plant, consisting among other things of 
six (6) large storage tanks for the storage of 
gasoline, kerosene, furnace oil, fuel oil, and other 
petroleum products, all of a more or less inher-
ently dangerous, inflammable, and highly explo-
sive character, and that it is the intention of the 
defendant Company in connection with the afore-
said plant, to receive the aforesaid petroleum 
products by means of and from tank steamers 
fastened at the end of a pier to be built and ex-
tending out into Sandy Hook Bay, or Raritan Bay, 
for a distance of twenty-five hundred feet, with 
pipe lines thereon, for the unloading of said tank 
steamers, and that it is the announced purpose of 
the defendant Company, in connection with the 
aforesaid structures, to convey and distribute the 
said petroleum products from its said storage 
plant, in and throughout the Borough of Atlantic 
Highlands and other places, by means of commo-
dious tank trucks operating through the streets 
and over the roads of the said Borough, and like-
wise of the said County. This is not denied.

(e) That the defendant Company has publicly, 
and in writing, announced its intention to imme-
diately begin operations for the construction of 
its said plant upon the said premises. This is 
not denied.
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(f) That the said premises and the said storage 
plant for storing highly explosive petroleum prod-
ucts are located and intended to be located within 
the territorial limits of the Borough of Atlantic 
Highlands, in a residential zone, at a place imme-
diately adjoining a main highway, and not over 
approximately one thousand feet from a church 
and school property representing a value of ap-
proximately One Hundred and Fifty Thousand 
Hollars ($150,000) or more, and upon the Bay 
front of the said Raritan Bay. This is not denied.

(g) That the said Borough of Atlantic High-
lands has been, and is, without any zoning ordi-
nance, and has been, and is powerless to effectu-
ally prevent the locating and building of struc-
tures for the receipt, storage and distribution of 
gasoline and other inherently dangerous, highly 
inflammable and explosive products by the defend-
ant Company. This is not denied.

(h) That complainant’s home for many years 
has been located as aforesaid, within the Borough 
of Atlantic Highlands, and within one hundred 
feet of the boundary line of defendant’s prem-
ises where it is designed to locate the said stor- 
age plant ; and that by reason of the premises 
aforesaid, the complainant verily believes that her 
property will greatly depreciate in value and that 
her easement of light and air will be greatly inter- 
ferred with by the erection and placing of said 
oil storage plant as aforesaid, and that if odors 
and gases are suffered to exude and escape from 
the said storage plant, the same will be detri-
mental and deleterious to her health and welfare 
and to the health and welfare of other citizens, 
residents, and taxpayers of Atlantic Highlands. 
This is not denied.

The affidavit of defendant’s President (S. of 
C., p. 26) concludes with the statement that the
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plant proposed is of the most modern and im-
proved type and “ the risk of fire and explosion 
therefrom is negligible” .

The affidavit of defendant’s Engineer (S. of C., 
p. 28) states (at p. 29), that the defendant’s prop-
erty “ is located at the extreme westerly end of 
said Borough and in a sparsely settled section 
thereof” . He does not deny that it is a residen-
tial section. He says (p. 30) that the tanks “ will 
be built entirely of steel with standard cone roofs 
and will be so constructed as to be gas tight” . He 
says nothing about vents or how the tanks will 
“ breathe” . He says (p. 31): “ Pipe lines con-
sisting of steel line pipe with screw joints will be 
laid on said pier for the transmission of petroleum 
products from tank barges to the storage tanks. 
Each of these pipe lines will have a check valve 
and gate valve on either end thereof so as to pre-
vent leakage. In addition to these valves, the open 
ends of the pipe lines at the pier head will be 
capped with steel plates and securely screwed to 
the joint so as to make them leak proof when not 
in use” . He does not say that they cannot, and 
will not leak or drip, and he does not say that the 
said valves will be tight. He does say (p. 32), 
that there will also be a gate valve on each of' 
such lines outside of the storage tanks and a 
“ swing pipe”  device inside of each tank to pre-
vent the contents of the tank from discharging 
“ in case the valves on the pipe line should fail to 
function” .

This is an admission by inference that at times 
the valves do fail to function.

He says further, that the foam building located 
north of the pump house will contain two pumps 
for pumping the chemicals generating the foam 
protection into the storage tanks “ in case of 
fire. ’ ’



Here again is an admission by inference of the 
risk of fire.

He says further, that the method of construc-
tion to be used “ will reduce the possibility of fire 
and explosion to a minimum, and even though the 
contents of the tank ignite or explode, there will 
be no possibility of their escaping either into the 
Bay or onto the adjoining property and causing 
injury or damage thereto. ”

This is not a denial, but, on the contrary, a rec-
ognition of the risks and dangers involved in the 
operation of such a plant.

The affiant, however, goes on to say: “ During 
the past nine years the defendant and its prede-
cessor in business has handled and stored billions 
of gallons of their products at these distributing 
stations, and in so far as I know, there has never 
been a fire or explosion in any of its storage 
tanks. ’ ’

The number of fires and explosions in oil tanks 
and tank steamers, with great loss of life and 
many injured, in the United States since June 1st, 
last, is known to everyone who reads the news-
papers.

The affiant proceeds to state (p. 33): “ That 
the danger from fire and explosion in distributing 
stations of this kind is negligible and remote, 
and not real and imminent as the complainant 
would make it appear.’ ’

He does not state that fires and explosions do 
not or cannot happen in plants similar to the one 
in question.

Thq affidavit of another Engineer of defendant 
(S. of 0., p. 40) states (p. 41): “ The distributing 
station proposed to be constructed by defendant 
at Atantic Highlands will be similar in all respects 
to its station in Atlantic City, a photograph of 
which is annexed hereto as Schedule ‘B .’ ”

That station, however, is not in a residential 
section or near any church or school, or in a local-
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ity where it may cause damage to abutting prop-
erty owners, by reason of fires-or explosions or 
depressing and uncomfortable fumes and odors.

This affiant also does not deny the risk of fires 
and explosions, but says (p. 43): “ It is, of 
course, a recognized fact that petroleum products 
are inflammable. ’ ’ And he goes on to say that 
“ standard forms of protection have been devel-
oped, and, when used, the risk of fire and explo-
sion is negligible.”

He speaks of the defendant’s policy in refer-
ence to the construction of its distributing sta-
tion, and says that when this plant is constructed 
in accordance with that policy, “ the possibility 
of fire and explosion is reduced to a minimum, 
and even though the contents of the tanks should 
ignite or explode, there is no possibility of their 
escaping into Sandy Hook Bay or onto the ad-
joining property and causing injury or damage 
thereto. While there is a possible risk of fire or 
explosion due to lightning or some other unfore-
seen contingency, such a risk is extremely re-
mote,”  etc.

It seems to the writer that the possibility of 
said risks instead of being “ extremely remote” , 
will be quite the contrary.

At p. 44 he speaks of the manner in which the 
tank barges will be unloaded, and says (p. 45): 
“ As soon as this operation has been completed, 
the gate valve on either end of the pier line is 
closed, the flexible pipe line on the barge is dis-
connected, and the cap replaced on the open end 
of the pier line to prevent leakage.

He does not say, however, that these pipe lines, 
valves, etc., do not leak or drip.

Likewise, the affidavit of defendant’s Automo-
tive Engineer (S. of C., pp. 50, 51 and 52) states 
that “ the risk of personal injury or property 
damage resulting from fire or explosion is negli-
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gible”  in connection with the nse of the tank 
trucks and trailers.

The affidavit of defendant’s Manager (S. of C., 
pp. 53, 54 and 55) states: “ I have examined the 
fire records of the defendant and its predecessor 
for the past fifteen years. These records show 
that neither the defendant nor its predecessor 
have had a storage tank fire or explosion in New 
Jersey during said period.”

He says nothing, however, about its subsidiaries.
The supplemental affidavit of Mr. Franklin and 

Mr. Skehan, defendant’s employes (S. of C., pp. 
57, 58, 59 and 60) state that no odors or vapors 
that will be in anywise obnoxious or detrimental 
or deleterious to the health, comfort or welfare 
of either the complainant or any other persons, 
will be likely to escape, or will escape, from the 
distributing station which defendant proposes to 
locate in said Borough.

Not one of the affidavits submitted on behalf of 
the defendant states a contradiction of the scien-
tific and known facts, with respect to the valves 
and vents, disclosed by the affidavits of Messrs. 
Richard F. Lockwood (S. of C., pp. 79 and 80), 
and William C. Buckley (S. of C., pp. 81 and 82), 
submitted on behalf of complainant. In other 
words, the affidavits on behalf of the defendant 
merely show that the defendant will use modern 
methods in constructing the said storage tank sta-
tion, and will not allow to happen, or will use its 
best endeavors to prevent from happening, the 
conditions and things charged in the bill of com-
plaint and affidavits submitted on behalf of com-
plainant.

We respectfully submit that these affidavits do 
not completely meet and controvert those sub-
mitted by the complainant.
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P O I N T  I V .

A  preliminary restraining order should have 
been granted.

The learned Vice-Chancellor who heard the 
motion for the Chancellor, in his opinion (S. of 
C., p. 83 to 88), indicates that he followed the 
ruling in Citizens Coach Co. vs. Camden Horse 
R. R. Co., 29 N. J. Eq. 299. In that case com-
plaint was made that the defendant continually 
used the road and track of the complainant in 
and upon certain streets of the City of Camden, 
by driving its coaches upon and along its said 
roads and rails, and thus hindered, annoyed and 
obstructed the complainant in the lawful use and 
exercise of its property and franchises.

The facts of the case were much different than 
those of the case at bar, and we contend, with due 
respect to the rules there laid down by this Court, 
that the same have little or no application to 
those which should be applied to the case here 
at bar.

The other cases referred to by the learned Vice- 
Chancellor were all cases involving the elements 
of public use, necessity or convenience. Cases 
wherein the public interest, either actual or con-
structive, were involved, or where there was 
proper public authority for the enterprise in 
question.

In the case at bar, in the first part of his opin-
ion, Vice-Chancellor Bentley said (S. of C., p. 84):

“ The complainant is the owner of a parcel 
of real estate at Atlantic Highlands, where 
the defendant has recently taken title to an-
other piece of land, upon which it has se-
cured permission from the governing body of 
the Borough to erect large tanks in which to 
store gasoline.”
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The affidavits do not show (as indeed it is not 
the fact) that any ordinance on the subject of the 
“ permission”  was ever passed by the governing 
body of the Borough of Atlantic Highlands. The 
permission referred to in paragraph “ 6”  of the 
bill of complaint (S. of C., p. 9) was merely a 
building permit, or permits. The manner in which 
the authorities of the Borough of Atlantic High-
land dealt with this matter is to some extent shown 
by the affidavits of William P. Irwin (S. of 0-, 
pp. 65 to 67) and David P. Smith (S. of C., pp. 
73 to 75). So that it cannot strictly be said that 
the defendant had any legal permission, in the 
absence of an ordinance, to establish its tank sta-
tion in a residential section of the Borough of 
Atlantic Highlands. No ordinance has ever been 
passed by which it could have obtained such per-
mission.

The locating of the proposed tank station in a 
residential neighborhood, on the very shore of 
Sandy Hook Bay, near the residences of com-
plainant and others, is, we think, the most ambi-
tious enterprise of its kind ever undertaken by 
the defendant in this state. Nor have we been 
privileged to find in the books any ruling by the 
higher judicial authorities of our state respecting 
so ambitious a plan, or where the amount of ex-
plosive materials to be stored was so great. The 
greater the quantity, the greater the danger to 
the surrounding neighborhood.

To permit the establishment of the proposed 
tank station by the defendant in the neighborhood 
of complainant’s home, will be to impair the value 
of complainant’s property, and to substantially 
interfere with its comfortable and peaceable en-
joyment.

Respectfully submitted,
I r v in g  W. T e e pe e , 

Solicitor for and of Counsel with 
C omplainant-Appellant.
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of question that such was the case, and that the 
order appealed from should therefore be 
affirmed.

Statement of the Case.

A concise statement of the facts of the case is 
required as none is contained in appellant’s brief.

Respondent is the owner of a tract of land com-
prising about 18 acres situate in the Borough of 
Atlantic Highlands. It is situated on Sandy 
Hook Bay at the extreme westerly end of the bor-
ough and in a sparsely settled section thereof 
(Rec., p. 29, 1. 17). Its location is shown by the 
aerial photograph appearing opposite page 36 of 
the record and another photograph appearing 
opposite page 90 thereof. On each of these photo-
graphs respondent’s property is to the right of 
the bridge shown as extending into Sandy Hook 
Bay. Its location is also shown on a diagram 
opposite page 38 of the record and the map of 
Atlantic Highlands opposite page 34 thereof 
where it is designated as Block 131. From these 
exhibits it will readily be seen that the location 
of respondent’s proposed distributing station is 
an isolated one, bounded on two sides by the 
waters of Sandy Hook Bay and Wagner’s Creek.

The station will be similar in all respects to one 
respondent has in Atlantic City, a photograph of 
which appears opposite page 48 of the record. It 
is to consist of six tanks of uniform height, a pier 
with pipe lines thereon, a reinforced concrete and 
hollow tile garage and office building, a steel load-
ing platform, a pump house and a foam house. 
The tanks will be built entirely of steel with 
standard cone roofs and will be so constructed as 
to be gas tight. They will be surrounded by a 
reinforced concrete wall of sufficient height to 
impound their entire capacity and in addition
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thereto each tank will be separated from every 
other tank by an intermediate earthen wall 
capable of impounding a large portion of its con-
tents. The entire station will be equipped with 
the most modern type of safety valves and other 
devices which every-day experience has shown 
will insure its safe operation. The tanks will be 
filled from barges by means of pipe lines extend-
ing along the pier to be built out into Sandy Hook 
Bay, and their contents will be withdrawn into 
automobile trucks through other pipe lines lead-
ing to the loading platform (Rec., pp. 29-32; 41- 
45).

Respondent already has 76 of such stations 
throughout the State. As appears from the map 
opposite page 46 of the record they are located 
in every part thereof and in municipalities both 
large and small. Through them it and its pred-
ecessor in business has during the past fifteen 
years or more stored, handled and distributed 
billions of gallons of their products. Respond-
ent’s principal competitors have more than 100 
similar stations located generally throughout the 
State. Many of these stations have been operated 
for several years and there has never been a fire 
or explosion in any of the tanks connected with 
any such stations so operated by respondent or 
others (Rec., p. 32, 1. 28; p. 44, 1. 9 ; p. 55, 1. 23).

Appellant is the owner of a house and lot in 
the same borough. Her property does not adjoin 
that of respondent although at one point the two 
properties come within about one hundred feet of 
each other. The tank of respondent’s proposed 
station that will be nearest to appellant’s prop-
erty will be distant about 350 feet therefrom. 
Appellant’s property is not located on any water 
front and is distant about 500 feet from the high 
water line of Sandy Hook Bay (Rec., pp. 29-30).



4

Appellant’s bill of complaint and her affidavit 
show that the proper municipal authorities have 
duly granted respondent a permit for the con-
struction of its proposed station for use in the 
ordinary conduct of its business (Rec., p. 9, 1. 
30; p. 17, 1. 28). Before the permit was granted 
the Mayor and members of the Borough Council 
inspected respondent’s above-mentioned Atlantic 
City station and at their request respondent 
changed the original plans for its proposed sta-
tion in Atlantic Highlands to conform to those 
which had been employed in the building of the 
Atlantic City station (Rec., p. 42, 1. 23).

Appellant’s primary objection to the proposed 
station is that in her opinion its construction and 
operation will be detrimental to the community 
in which she resides and to property values 
therein. The gravamen of her bill of complaint 
appears from the following quotation thprefrom:

“ The keeping and handling of said prod-
ucts will constitute not only a nuisance, but 
a continuing menace and danger in and about 
the neighborhood and locality thereof, in the 
Borough of Atlantic Highlands aforesaid, 
and there will be ever present the risk and 
danger of pollution of the shores and waters 
of Raritan Bay, or Sandy Hook Bay, and the 
Shrewsbury River, with great loss consequent 
thereon to the recreational and business pur-
suits, including the fisheries and clamming 
industry thereof, and likewise to property 
values in and about the neighborhood, and 
particularly the complainant’s said property, 
by reason of the danger of dripping and seep-
age of said petroleum products into the said 
waters; and in like manner will be ever pres-
ent the menace and danger of fires and ex-
plosions in and about the said storage plant, 
and from odors and gases escaping there-
from and spreading over, in and-about the 
neighborhood, and great danger of injury to 
the health, lives and pleasures of the people
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residing in and about the locality of the Bor-
ough of Atlantic Highlands aforesaid.”

Coupled with these allegations is the further 
one that the repose and quiet of the community 
will be disturbed and the use of its streets ren-
dered more dangerous by the operation thereon 
of respondent’s trucks (Bee., pp. 10-11).

It is important to note that the bill makes no 
allegation of any threatened injury to appellant’s 
property other than this: “ Complainant verily 
believes that her property will greatly depreciate 
in value and that her easement of light and air will 
be greatly interfered with.”  As appears from 
paragraph 10 of the bill of complaint, appellant 
merely alleges that a threatened nuisance “ will 
in all probability”  result from the operation of 
the proposed station. There are no facts stated 
to support this view, and the allegations of the 
entire bill with respect to the possibility of a nui-
sance consist merely of statements of conclusions.

So, too, the affidavits in support of the bill as 
to all material features of the case contain only 
conclusions unsupported by facts. Like the alle-
gations of the bill, they are based on “ belief”  
without anything to indicate that it is well 
founded. Neither apppellant’s own affidavit nor 
those of any other affiant contain a single state-
ment to the effect that her property will be in 
anywise endangered by respondent’s proposed 
station or that her use or enjoyment thereof will 
thereby be in any wise impaired or lessened.

On the other hand, every averment of threat-
ened nuisance contained in appellant’s affidavits 
is fully met and overcome by detailed, explicit 
affidavits made by men of long and large experi-
ence in the construction and operation of such 
stations who are familiar with every detail there-
of and of the safeguards which prevent them from 
constituting a danger either to life or property.
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These affidavits demonstrate that appellant’s 
fears as to the injury which may result to her, 
her property or the public from the construction 
and operation of the station in question are to-
tally unfounded. A review of the affidavits upon 
which the learned Vice Chancellor based his order 
denying the preliminary injunction can best be 
hereinafter dealt with and this is therefore not 
attempted here.

A R G U M E N T .

I .

Appellant represents no interest entitling her 
to the injunction she seeks on the public behalf.

Everything as to which appellant complains 
has to do solely with the public interest, viz., the 
safety of the streets of the Borough of Atlantic 
Highlands, including the control and regulation 
of the use and speed of motor vehicles in such 
streets and the safety appliances with which they 
are to be equipped; the use, storage, sale and dis-
position of inflammable or combustible materials; 
the safeguarding of the health of the community; 
the protection of life and property from fire, ex-
plosion and other danger; and the prevention of 
the pollution of public waters.

Appellant is in no wise a trustee of the public 
interest in any such matters. Specific legislation 
with which the Court is familiar has vested the 
control and regulation of each of them in public 
officials. Even were the parties to the suit willing 
that the Court of Chancery should take jurisdic-
tion of the cause, their consent thereto would be 
ineffectual. Hudson County v. Central Railroad 
Company of New Jersey, 68 N. J. Eq. 500, 505.



Appellant’s bill and affidavits make no show-
ing of any such particular, direct and substantial 
injury to her or her property as entitles her to 
the injunction for which she prays.

As already appears, both appellant’s bill and 
affidavit state that the building of respondent’s 
proposed distributing station has been duly au-
thorized by the proper public authorities (Rec., 
p. 9, 1. 30; p. 17, 1. 28). Even if its construction 
constituted a threatened nuisance, the offense 
would be a public and not a private one, as would 
also any actual nuisance that might result from 
the operation of the station after its completion. 
Appellant therefore has no standing or interest 
entitling her to enjoin any such offense. Her 
situation is no different from that of any other 
member of the community even though her prop-
erty may be nearer the proposed station than 
that of some other property owner. Any danger 
or injury that may possibly result to her or her 
property from the alleged threatened nuisance 
differs only in degree from that to which the pub-
lic generally may be subjected. No such differ-
ence entitles one to restrain either a threatened or 
an actual public nuisance. Before he can do so 
he must show that the injury to him will be of a 
different kind from that which other members of 
the public will sustain, viz., one that will cause him 
a particular, direct and substantial loss resulting 
in irreparable injury to him.

This rule is thoroughly settled in this State, as 
is also the one that the proper remedy against a 
threatened public nuisance is an information filed 
by the Attorney-General on behalf of the State, 
or should the nuisance become an actual one, an 
indictment of the offender. In Hinchman v. Pat-
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erson Horse Railroad Co., 17 N. J. Eq. 75, 78, 
Chancellor Green said:

“ In cases of unquestioned public nuisance, 
a court of equity will not interfere by injunc-
tion, except in cases of special and serious in-
jury to the complainant, distinct from that 
suffered by the public at large.”

In Higbee & Riggs v. Camden & Amboy Rail-
road Co., 19 N. J. Eq. 276, it was held that

“ An individual cannot maintain a suit to 
restrain a nuisance, which Injures him only 
in rights enjoyed by him as one of the pub-
lic. In such case, an information must be 
filed by the public, in the name of the Attor-
ney General, on behalf of the State.”

In Morris & Essex Railroad Co. v. Prudden, 
20 N. J. Eq. 530, 536, 537, Mr. Justice Depue, 
speaking for this Court, said:

“ The remedy by indictment being so 
efficacious, courts of equity entertain juris-
diction over public nuisances with great re-
luctance, whether their intervention is invoked 
at the instance of the Attorney General, or of 
a private individual who suffers some injury 
therefrom distinct from that of the public.
* * * There must not only be a violation of 
the plaintiff’s rights, but such a violation as 
will be attended with substantial and serious 
damage. * * * No remedy exists in these cases, 
by an individual, unless he has suffered some 
private, direct and material damage beyond 
the public at large, as well as damage other-
wise irreparable. * * * Mere diminution of 
the value of the property of the party com-
plaining, by the nuisance, without irrepar-
able mischief, will not furnish any founda-
tion for equitable relief.”

In Van Wagenen v. Cooney, 45 N. J. Eq. 24, 25, 
Chancellor McGill said:
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“ This is a private bill brought to restrain 
a public nuisance. It is well settled that the 
remedy by indictment is so efficacious that 
in cases of public nuisances courts of equity 
will interfere, at the instance of a private in-
dividual, only when his private rights are so 
violated by such a nuisance that he is sub-
jected to substantial, serious and irreparable 
damage. He must suffer some private, direct 
and material damage, beyond that which is 
suffered by the public at large, and which, 
but for the interference of equity, will be an 
irreparable injury to him.”

In H. B. Anthony Shoe Company v. West Jersey 
R. R. Co., 57 N. J. Eq. 606, 617, Mr. Justice Van 
Syckel, in delivering the opinion of this Court 
affirming a decree advised by Vice-Chancellor Pit-
ney, said:

“ A suit cannot be maintained to restrain 
a nuisance which injures the complainant 
only in rights enjoyed by him as one of the 
public. In such case an information must be 
filed for the public in the name of the Attor-
ney General on behalf of the State, and it 
makes no difference as to the remedy that 
the individual would be much more incon-
venienced by the nuisance than many others. 
* * # In cases of nuisance it is well settled 
that̂  a complainant cannot acquire a stable 
footing in a court of equity without showing 
some special injury to himself distinct from 
that done to the public at large.”

In Humphreys v. Eastlack, 63 N. J. Eq. 136, 
Vice-Chancellor Grey said, at p. 142:

“ A long line of decisions in this state de-
clares that a private citizen cannot sustain 
a bill to abate a public nuisance, unless he 
suffers in himself or his property some special 
injury peculiar to himself, and not as one of 
the public. * * * The Court of Appeals has 
declared that a court of equity will not en-
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join an offense against the public at the in-
stance of an individual, unless he suffers 
some private, direct and material damage be-
yond the public at large, as well as damage 
otherwise irreparable. ’ ’

A  case in this Court showing the extent to which 
this rule has been applied is Bouquet v. Hacken-
sack Water Company, 90 N. J. L. 203. The plain-
tiff owned land on the Hackensack River on which 
was a dwelling house used and occupied by him 
as a boarding house. He had many boarders and 
did a profitable business, but the water in the 
river in front of his property was fouled by the 
act of the defendant, as a consequence of which 
the boarders remained away and he suffered ma-
terial loss. In sustaining the judgment below, 
this Court said at p. 204:

“ The rule, as we understand it, is this: 
‘ That in order that an individual may main-
tain an action for a public nuisance, he must 
prove that he thereby suffers a particular, 
direct and substantial injury.’ * * * It may 
be conceded that plaintiff’s injury was sub-
stantial; there is no more doubt whether it 
was direct, but that may also be conceded for 
the sake of argument. It was not, however, 
particular, as we have already seen. The re-
sult is that the trial judge would have been 
justified in awarding a non-suit or in direct-
ing a verdict for the defendant.”

As the learned Vice-Chancellor well said in his 
opinion below:

t i There is not a word in the bill to indicate 
that the complainant is threatened with any 
injury of any of her rights except, as she 
thinks, as every other member of the public 
would be affected if the defendant is not put 
under injunction”  (Rec., p. 87, 1. 21).
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I I I .

Even if the use which respondent proposes to 
make of its property would diminish the value of 
appellant’s property (of which there is no proof), 
this constitutes no ground for granting the de-
sired injunction.

The only claim of direct injury to appellant’s 
property is that it is believed that it “ will greatly 
depreciate in value ’ Even were this belief shown 
to be well founded, which it is not, this would not 
entitle appellant to an injunction. In Zabriskie v. 
Jersey City & Bergen Railroad Co., 13 N. J. Eq. 
314, 318, Chancellor Green said:

“ A mere diminution of the value of prop-
erty by the nuisance, without irreparable 
mischief, will not furnish any foundation for 
equitable relief.”

The same statement was made by Mr. Justice 
Depue for this Court in Morris <fc Essex Railroad 
Co. v. Prudden, supra, and by Vice-Chancellor 
Van Fleet in Halsey v. Rapid Transit Street Rail-
way Co., 47 N. J. Eq. 380, 386.

As was said by Vice-Chancellor Learning in 
City of Northfield v. Atlantic Board of Free-
holders, 85 N. J. Eq. 47, 50:

“ A  person cannot be denied the right to 
make a lawful use of his property merely be-
cause such use is operative to injure the 
market value of his neighbor’s property; 
* * * the mere disturbance of market value is 
not regarded as an infringement of an exist-
ing right in the party damnified and cannot 
be made the basis of relief of this nature.”

Bourgeois v. Miller, 89 N. J. Eq. 285, is to the 
same effect.
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I V .

The affidavits upon which the preliminary in-
junction was denied in nowise support appellant’s 
claim that respondent’s proposed distributing sta-
tion will constitute a nuisance. On the contrary, 
they entirely disprove such contention.

The storage of petroleum products, even in large 
quantities, is, of course, not a nuisance per se. 
Corpus Jur., Vol. 46, p. 709.

Except for mere statements of conclusions 
based upon conjecture and speculation, there is 
nothing in appellant’s affidavits to indicate that 
respondent’s proposed distributing station will 
constitute a nuisance. They contain no aver-
ments of fact from which a threatened nuisance 
can be inferred. No claim is made that the pro-
posed station will not be properly built, or that it 
will not be operated with the highest degree of 
care under expert supervision and management 
and with entire safety to appellant, her property 
and the public.

Appellant, in addition to her own affidavit, sub-
mitted those of several other residents of the 
Borough of Atlantic Highlands and vicinity which 
for the most part consist of nothing more than 
mere statements of a belief, without any basis 
therefor, that the operation of the proposed sta-
tion will be a menace to the community and de-
preciate the value of the surrounding property. 
For instance, the affidavit of William P. Irwin, a 
Recorder and Justice of the Peace in the Bor-
ough, says: “ I verily believe that such a plant as 
that contemplated by the defendant will be a great 
detriment to the community; that it will lower 
property values seriously, and will be a nuisance, 
a detriment, and a constant menace and danger
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to the health, safety and welfare of the com-
munity”  (Rec., p. 67,1. 2). Mr. Britton, who oper-
ates a camp for boys in an adjacent municipality, 
merely says: “ This will result not only in a 
marked depreciation in value of property in the 
neighborhood, but will also affect the saleability 
and leaseability”  (Rec., p. 69, 1. 33). Mr. Heim- 
bold, without any showing of knowledge or quali-
fication to express an opinion, says “ the said 
plant and the several structures thereof will, in 
my opinion, be and become a nuisance from the 
very outset, because of the large quantities of 
highly inflammable, explosive and inherently dan-
gerous petroleum products to be stored therein”  
(Rec., p. 72,1. 30). David P. Smith, a former mem-
ber of the Borough Council, only says that: 
“ Should the oil and gasoline storage tanks be 
erected by the Standard Oil Company, the value 
of property would depreciate and become unsale-
able. It is my opinion that a condition such as 
exists in Carteret, Bayway, Bayonne and other 
places in New Jersey which are already too nu-
merous, will come about”  (Rec., p. 75,1. 15).

Fred H. Hill, who owns and operates three gas-
oline stations, merely says with regard to such 
stations that he has never seen one “ where there 
were not some odors and fumes from escaping 
gasoline or there were not dripppings from pipe 
lines, hoses, boats and trucks in and about said 
stations” , and that he does not believe it is pos-
sible for respondent to operate its proposed sta-
tion without danger (Rec., pp. 76-78).

Richard F. Lockwood, who is a tool and die 
maker and familiar with valves but makes no 
claim of any knowledge as to the construction or 
maintenance of a petroleum products station, 
merely says that he has “ never seen one (a valve) 
which would completely and perfectly confine gas-
oline and oil. After a time they will leak, or
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drip,—some slowly, and others not so slowly, and 
I am of the opinion that it is not possible, at least 
has not been possible np to the present time, to 
make a valve which is absolutely oil proof fr o m  
dripping”  (Bee., pp. 79-80).

A similar affidavit is made by William C. Buck- 
ley, a ‘4 superintendent of structural steel con-
struction work” , who says “ it is true that such 
valves customarily used in such construction are 
water tight, and that new valves are frequently 
oil tight and gas tight when first used, but petro-
leum products deteriorate such valves and it is 
not long before they are leaky to a greater or 
lesser degree”  (Bee., pp. 81-82).

At most, appellant’s affidavits show nothing 
more than that there may be some “ drippage”  
or “ leakage”  from the pipes by means of which 
the tanks will be filled and emptied, if the valves 
are not properly maintained. None of them under-
take to say that they will not be properly main-
tained, or, even if they should not, that this will 
cause appellant or anyone else any danger or 
discomfort. The alleged prevalence of some 
“ drippage”  or “ leakage”  at tanks and automo-
bile filling stations which Mr. Hill mentions only 
goes to prove that no danger or discomfort will 
result should this occur at respondent’s proposed 
station.

Nor do appellant’s affidavits in any wise indi-
cate that there will ever be any likelihood of (a) 
pollution of the air in the neighborhood of appel-
lant’s premises; (b) pollution of the waters of 
Sandy Hook Bay; (c) danger from the driving of 
respondent’s automobile trucks; or (d) depriva-
tion by the respondent of any easement of light 
or air. As to any possible danger to the appellant, 
her property or the public, they are entirely de-
void of facts to support the apprehension they 
express. In summarizing these affidavits, the 
learned Vice Chancellor said:
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“ It is true that a number of affidavits pre-
sented by the complainant indicate a fear 
that danger will exist and damage ensue to 
persons, property and property rights. But 
the only affiants whose affidavits are of any 
value are Lockwood, a tool and die maker, 
and Buckley, who says he is superintendent 
of the structural steel business ‘ for a large 
New York concern.’ They both express a 
fear that no valve can be manufactured which 
will not become leaky after being in use ‘ for 
a time, ’ although they both agree that valves 
can be manufactured that will be tight at 
first. Each of them seems to have overlooked 
the simplicity with which a valve may either 
be reconditioned or replaced by a new one. 
It would be difficult for me to believe that an 
organization such as the defendant would 
carelessly imperil its own large investment, 
to say nothing of its duty to the public and 
the enormous litigation, and probably indict-
ment, which it would face as the result of any 
such catastrophe as the complainant fears. 
* * * In short, I think her fears entirely un-
founded.”

In contrast with appellant’s affidavits, those of 
respondent demonstrate that its proposed station 
will not only be built in accordance with the most 
modern and approved methods of construction and 
equipped with the most advanced design of safety 
appliances and devices, but that it can and will 
be operated with the highest degree of care with 
entire safety to appellant and the public.

Charles G. Black, respondent’s President, has 
been connected in business with it and its prede-
cessor for upwards of forty years. He is thor-
oughly familiar with the methods employed by it 
in the construction, maintenance and safeguarding 
of the tanks which it uses in its numerous dis-
tributing stations, and the one the construction 
of which is herein sought to be enjoined. He says:
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“ The plant which the defendant proposes 
to construct in the Borough of Atlantic High-
lands, New Jersey, is of the most modern 
and approved type. There is included therein 
every form of protection against fire or ex-
plosion that has been developed not only by the 
representatives of the Company and its pre-
decessor in business over a period of many 
years, but by representatives of the National 
Board of Fire Underwriters, the American 
Petroleum Institute and other organizations 
associated with the National Fire Protection 
Association. Where such methods are em-
ployed in the maintenance and operation of 
a plant of the kind proposed to be installed 
by the defendant in the said Borough of At-
lantic Highlands, the risk of fire and explo-
sion therefrom is negligible. ’ ’ (Rec., p. 27.)

Mr. Skehan, respondent’s Branch Manager in 
New Jersey, who has charge of the construction 
and maintenance of its distributing stations 
throughout the State and also of the automotive 
equipment by which its products are distributed 
throughout the State, says:

“ The methods of safeguarding the main-
tenance and operation of the defendant’s said 
proposed new distributing plant are of the 
most modern, complete and effective kind. 
They are such as are now employed not only 
by the defendant but its largest competitors 
in connection with the construction, main-
tenance and operation of similar distributing 
plants. It is the uniform practice to surround 
the tanks in such stations by an earthen em-
bankment or a concrete wall of sufficient ca-
pacity to contain the contents of the tanks. 
These and the other safeguards which 
defendant intends to use at its said pro-
posed new distributing station have proved 
ample to avoid any danger which might 
otherwise exist from such distributing 
stations being located and maintained even 
in thickly congested localities. My state-
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ment to this effect is based upon long experi-
ence and extended observation, and I am cer-
tain that defendant’s said proposed distrib-
uting station in the Borough of Atlantic 
Highlands will constitute no nuisance and no 
menace either to complainant’s property or 
to any other property * * *”  (Bee., pp. 54-55).

“ As the Manager of the New Jersey branch 
of the defendant’s business I visit numerous 
of its distributing stations from time to time. 
No odors or vapors are ever permitted to or 
do «scape therefrom that are in anywise un-
wholesome, detrimental or deleterious to the 
health, comfort or welfare of any of the resi-
dents or persons in the vicinity of any such 
station, and I know from the plans prepared 
for the defendant’s proposed new distribut-
ing station in the Borough of Atlantic High-
lands that the same thing will be true as to 
this station”  (Bee., pp. 59-60).

The affidavit of Robert W. Black, the engineer 
directly in charge of the construction of the pro-
posed station, describes in detail the manner in 
which it will be constructed, maintained and oper-
ated, and the modern type of safety valves and 
other devices and appliances which will be in-
stalled therein to insure its safe operation. He 
says:

“ The method of construction proposed to 
be employed by defendant in building its said 
distributing station at Atlantic Highlands 
and the safety devices proposed to be in-
stalled therein for use in the operation 
thereof, will reduce the possibility of fire and 
explosion to a minimum, and even though the 
contents of the tanks should ignite or ex-
plode there will be no possibility of their 
escaping either into the bay or onto the ad-
joining property and causing injury or dam-
age thereto.

“ As above stated, the defendant owns and 
operates 76 distributing stations' in New 
Jersey at the present time. During the past
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nine years the defendant and its predecessor 
in business has handled and stored billions 
of gallons of their products at these distrib-
uting stations, and in so far as I know, there 
has never been a fire or explosion in any of 
its storage tanks”  (Rec., p. 32).

Charles M. Franklin, another of respondent’s 
engineers in charge of the construction and main-
tenance of all of its distributing stations in this 
State, shows that at the present time respondent’s 
principal competitors have over one hundred of 
such stations throughout New Jersey, and re-
spondent has seventy-six thereof located in the 
various municipalities designated on the blue 
print appearing opposite page 46 of the Record. 
Several of these are located in much more con-
gested and built-up areas than the site of the 
proposed new station. After describing the 
general layout and the high degree of care with 
which the proposed station will be operated, Mr. 
Franklin adds:

“ It is, of course, a recognized fact that 
petroleum products are inflammable. Stand-
ard forms of protection against fire or explo-
sion where such products are contained in 
such distributing stations have been de-
veloped by the National Board of Fire 
Underwriters, the American Petroleum Insti-
tute, and other organizations associated with 
the National Fire Protection Association, 
and when used the risk of fire and explosion 
is negligible. It has been defendant’s policy 
to follow the recommendations of these re-
spective agencies in the construction of its 
distributing stations, and its plans for the 
construction of the station in question will 
embody those most recently promulgated. 
These include the tank spacing, the details 
of tank construction, the location of the re-
spective pipe lines, the arrangement of valves 
and fittings, the reinforced concrete retaining 
wall around the tank field, the earthen em-
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bankments between the tanks, and the most 
modern type of foam protection on each tank. 
As so constructed, the possibility of fire and 
explosion is reduced to a minimum, and even 
though the contents of the tanks should ignite 
or explode, there is no possibility of their 
escaping into Sandy Hook Bay or on to the 
adjoining property and causing injury or 
damage thereto. While there is a possible 
risk of fire or explosion due to lightning or 
some other unforeseen contingency, such risk 
is extremely remote and there has not been 
a tank fire or explosion in any of the defend-
ant’s 76 distributing stations during the past 
12 years while I have been in its employ, or 
that of its predecessor in business, and in so 
far as I know, there has not been a tank fire 
or explosion in the distributing stations of 
any of the defendant’s competitors during 
said period”  (Rec., pp. 43-44).

# # # * * *

“ There is no possibility that any odors or 
vapors that will be in anywise obnoxious or 
detrimental or deleterious to the health, com-
fort or welfare of either the complainant or 
any other persons who may at any time be 
within the Borough of Atlantic Highlands will 
be likely to escape or will escape from the dis-
tributing station which the defendant pro-
poses to locate in said Borough. * * * I base 
this statement not only upon my knowledge 
as to the methods that will be employed in the 
construction of said station and that will be 
followed in the maintenance and operation 
thereof, but upon my long experience in con-
nection with the construction, maintenance 
and operation of many of the defendant’s 
other distributing stations and my observa-
tion thereof as the result of many visits there-
to and inspections thereof”  (Rec., pp. 57-58).

All of respondent’s affiants are men who have had 
many years of practical experience and first-hand 
knowledge as to the matters covered by their affi-
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davits which conclusively show that appellant’s 
apprehensions are entirely unfounded.

Appellant’s attempt to prevent the construction 
and maintenance of respondent’s proposed sta-
tion corresponds to those dealt with in several 
early cases in this State where efforts were made 
to prevent the construction or operation of rail-
roads, saw-mills, steam engines, garages, gas 
plants, etc. Illustrations thereof will be found 
in Cleveland v. Citizens Gas Light Company, 20 
N. J. Eq. 201, and Duncan v. Hayes and Green-
wood, 22 N. J. Eq. 25. In the latter of these 
cases Chancellor Zabriskie said, at pp. 27, 28:

“ A  court of equity will not restrain, by in-
junction, any lawful business or the erection 
of any building or works for such business, 
because it is supposed or alleged that such 
business will be a nuisance to a dwelling house 
near i t ; it must be clear that the business will 
be a nuisance and that it cannot be carried 
on so as not to be such. * * * No lawful occu-
pation will be restrained or interfered with, 
unless it will actually interfere with the com-
fortable enjoyment of life, and it appears be-
yond any reasonable doubt that it will so 
interfere.”

Bourgeois v. Miller, 89 N. J. Eq. 285, represents 
a more recent effort of the same kind. There it 
was sought to prohibit the use of a building for 
a public garage. The building in question was in 
a residential and closely built-up neighborhood 
and within twenty feet of a hotel owned by one 
of the complainants, and about sixty-eight feet 
from a hotel owned by another thereof. In deny-
ing an injunction, Vice-Chancellor Backes said, 
at pp. 292, 293:

“ In confirmation of the views I entertain 
that a public garage is not of, and in, itself 
a menace to contiguous life and property, and 
that whether it is a nuisance in fact depends



21

upon the manner in which it is kept and the 
business conducted, I need only point to the 
myriad in operation throughout the land, 
erected in densely populated communities, 
amid and alongside hotels and hospitals, the-
atres and public buildings, and without casu-
alty more than usual in ordinary trade and 
enterprise. * * * It may properly be said of 
public garages, as new institutions in our so-
cial and commercial life, as was once upon a 
time said concerning steam agencies: ‘ They 
are absolutely necessary to the progress of 
the community, and each member must suffer 
the incidental damage and liability to dan-
ger which arises from their non-negligent 
use. They are not nuisances if properly 
maintained and operated’.”

There are also many well considered cases in 
other states showing that respondent’s proposed 
station cannot properly be regarded as a threat-
ened nuisance. We shall refer to but few of them, 
and only briefly.

In Pennsylvania Co., etc. v. Sun Co., 138 Atl. 
909 (Sup. Ct. Pa. 1927), a demurrer to a bill simi-
lar to the one in the instant case was sustained, 
the Court saying in part as follows:

“ In considerixig the question in this case, 
we must determine from the disclosed uses 
to which the property is to be put in the place 
described, not only whether it possesses the 
power to do harm, but whether injury will 
necessarily result from the proposed use, or 
whether the use subjects the property to such 
contact with outside agencies that its prob-
able result will be dangerous # * *

“ There is no allegation in the bill that the 
construction is improper, that the equipment 
is not of the ordinary and usual kind, or that 
the regulation of the plant and its supervision 
is not of the best; nor does the bill aver that 
there will be a failure to afford proper appli-
ances in its conduct. The business is very 
generally carried on, and the same complaints
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as contained in this bill could be made against 
almost any business. Take, for illustration, 
gas containers or tanks, storage tanks for 
automobile use, automobiles, dynamite used 
in the conduct of business, paper companies 
using large quantities of paper, or hay in a 
field or barn—all are readily ignited and sus-
ceptible to flame, sparks, lightning and com-
bustion. To stamp them as nuisances per se 
without showing, not merely apprehension or 
anticipation, but that the reasonable and nor-
mal result of the use will be a fire and conse-
quent destruction, would greatly widen the 
heretofore existing scope of equity jurisdic-
tion, and greatly hamper necessary business 
through groundless fears.”

* * * * * *
“ The injury must be actually threatened, 

not merely anticipated; it must be practi-
cally certain, not merely probable. It must 
further be shown that the threatened injury 
will be an irreparable one which cannot be 
compensated by damages in an action at law. 
A mere decrease in the value of complainant’s 
property is not alone sufficient.”

In Harper v. Standard Oil Co., 78 Mo. App. 338, 
344, 345 (1898), the Missouri Court of Appeals 
said:

“ The tanks in question were used for the 
storage of gasoline and coal oil. While their 
contents are inflammable they are not spon-
taneously combustible, and can only be ignited 
by extrinsic agencies. * * * It is not believed 
any well considered case holds that the stor-
age of gasoline and coal oil in suitable tanks 
constitutes a nuisance per se. * * * All that 
appears on this subject in the record is the 
propinquity of the tanks to plaintiff’s prop-
erty, a distance of about seventy-five feet, 
and to the main tracks of the two railroads, 
a distance of fifty and one hundred feet, re-
spectively. There is no evidence whatever 
that the tanks are not so constructed as to
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prevent ignition from flying sparks or embers 
from passing locomotives, or that they are 
not guarded from such dangers by competent 
watchmen. Conceding for the argument that 
if the tanks were improperly exposed they 
would be likely to take fire from passing en-
gines, the difficulty remains that there is no 
substantial evidence in the record showing 
that they were left in that condition. * * * it 
is further apparent that defendant was not 
guilty of negligence by the mere act of lo- 

* eating its nearest tank seventy-five feet from 
plaintitf’s dwelling. It had the absolute right 
to the reasonable use of its own property.”

To the same effect see Adams v. Gorrell, 161 
N. E. 786 (Ohio Court of Appeals, 1927); State 
ex rel. v. Cozad, 213 Pac. 654 (Sup. Ct. of Kan. 
1923), and Boren v. Magnolia Petroleum Go., 266
S. W. 623 (Tex. Ct. of Civ. App. 1924).

Among the cases upon which appellant relies as 
supporting her claim that a nuisance is threatened 
is Cleveland v. Citizens Gas Light Compang, 
supra. There an attempt was made to enjoin the 
erection and operation of a gas works on Lom-
bardy Street, Newark, the reservoir of which was 
proposed to be located about 180 feet from com-
plainants’ homes. Practically the same claims 
were made as in the instant case, but Chancellor 
Zabriskie refused to restrain the erection or op-
eration of the proposed works or to do more than 
prohibit defendant from using a certain lime proc-
ess in the manufacture of its gas, saying in part 
as follows:

“ As to the danger of explosion of the gas 
holder, I do not think sufficient is proved to 
show it to be a dangerous nuisance. In the 
first place, the danger of there being an ex-
plosion is small. The instances are rare, and 
it cannot happen from the ordinary use of 
the holder; and then the danger to any build-
ing at the distance of these of the complain-
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ants, does not appear. No proof is given of 
any injury to buildings at that distance; I do 
not think it as dangerous as the steam engines 
which are scattered everywhere through our 
cities. ’ ’
* * * * * *  

“ * * * I am of opinion that no injunction 
against manufacturing gas ought to issue at 
the present stage of the case. The proof is 
not clear, except in case the gas shall be puri-
fied by lime, that the manufacture will seri-
ously annoy any one at these houses * *

Two years later the same learned Chancellor in 
Duncan v. Hayes and Greenwood, supra, com-
mented on the proven wisdom of his decision in 
the Citizens Gas Light Company case, and said:

“ No lawful occupation will be restrained 
or interfered with, unless it will actually in-
terfere with the comfortable enjoyment of 
life, and it appears beyond any reasonable 
doubt that it will so interfere.”

The case principally relied upon by appellant 
is O’Hara v. Nelson, 71 N. J. Eq. 161. The situa-
tion dealt with there by Vice Chancellor Garri-
son was entirely different from the one presented 
in the instant case. The garage there under con-
sideration was a frame building which came within 
four or five feet of complainant’s dwelling. It 
appears from the Vice-Chancellor’s opinion that 
the decision was based on his belief that the han-
dling of gasoline in such a building, or as he stated 
several times, within “ a room”  necessarily in-
volved danger. In the opinion below in the pres-
ent suit Vice Chancellor Bentley not only points 
this out, but properly says that it is impossible 
to intelligently apply excerpts from the opinion 
in the O’Hara case without bearing in mind the 
facts with which the Court was then dealing. Re-
ferring further to the same earlier opinion, he 
says:
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“ Since the date of that opinion (February 
1906) the use of gasoline as a fuel for internal 
combustion motors has increased beyond any-
thing that man had then conceived. This 
product of petroleum is now stored in quan-
tities sufficient to do incalculable harm and 
damage, if exploded, in every community, 
large and small, from one end of the country 
to the other. But, of course, intelligent regu-
lations, worked out by the police authorities 
and the manufacturers, such as the defend-
ant, have resulted in safeguarding life and 
property so that injury from this source is 
a most unusual thing. If it were intended to 
accumulate great stores of gasoline in a popu-
lous neighborhood and within a wooden 
building, the Vice Chancellor’s alarms might 
be as well founded today as they were nearly 
a quarter of a century ago, before the methods 
of storing and handling this commodity had 
been so greatly improved as they are now.”  
(Bee., p. 85.)

None of the other decisions cited by appellant 
need be reviewed. For the most part they were 
rendered in cases where (1) a clear, actual or 
“ statutory”  nuisance already existed; or (2) the 
tanks complained of almost touched the complain-
ant’s dwelling, as in Whittemore v. Baxter, 181 
Mich. 564, where the distance was only eleven 
feet; or (3) the tanks were attempted to be 
constructed in direct violation of State and local 
fire and building regulations, as in Zeppenfeld v. 
Franklin Motor Service Co. 134 N. E. 487; or (4) 
where dynamite and gun powder were stored in 
a frame building within the heart of a city, as in 
Rudder v. Koopmawn, 37 L. B. A. 487.

To prevent respondent from making the pro-
posed use of its property would not only result 
in a deprivation of its right to use the same for 
a clearly lawful purpose, but would necessitate 
disregarding the safety with which similar dis-
tributing stations have been operated by the re-
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spondent and others engaged in the same line 
of business not only throughout the State but 
throughout the entire country for many years.

V .

The preliminary injunction was also properly 
denied because respondent’s affidavits completely 
met and controverted those of the appellant.

As already fully appears, every material alle-
gation contained in either appellant’s bill or 
affidavits was directly met and unequivocally con-
troverted. Under the rule laid down by this court 
in Citizens Coach Company v. Camden Horse R. 
R.'Co., 29 N. J. Eq. 299, a denial of the prelimi-
nary injunction sought by appellant was clearly 
required quite apart from the other grounds upon 
which the learned Vice Chancellor also properly 
based his decision. As he points out, this rule 
has been followed without exception by this Court, 
and as recently as in Feld v. Kantrowitz, 99 N. J. 
Eq. 847, 848, it said:

“ In short, it (defendant’s affidavit) speci-
fically traverses the fundamental allegations 
of the bill, and this calls for the application 
of the well settled general rule that when, by 
the answer and affidavits, the material facts 
in the bill upon which the complainant’s 
equity depends are met by full, explicit and 
circumstantial denial under oath, a prelim-
inary injunction should not be granted.”

For the reasons stated we respectfully submit 
that the order appealed from should be affirmed.

L i x d a b u r y , D e p u e  & F a u l k s , 
Solicitors for Defendant-Respondent.

F r e d e r ic  J. F a u l k s ,
Of Counsel.

New Jersey State Library



8 1 i H II


	Vol1134_C13

