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STATEMENT OF CASE.

This is an appeal from so much of an order of the
Court of Chancery as denied the motion of the appel-
lants to strike out the bill of complaint on the ground
that the release of certain of these defendants’ co-
directors set up in the 32nd paragraph of the bill of
complaint released the claim of the complainant
against the appellants, and on the further ground that
the directors so released were necessary parties for a
final determination of the matter in controversy.

POINT ONE.

The effect of the release mentioned whs to extin-
guish the claim on which this cause of action is based.

The complainant’s bill states that a settlement has
been made with certain of the directors.

This is described in the bill as having been made
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“pursuant to the express provisions of statute but
without prejudice to the causes of action against the
other directors.”

In the brief of the complainant in the Court below,
he stated:

“The statute is Section 15 of the Act, known
as ‘Obligations and Joint Debtors’ found at page
3781 of the Compiled Statutes (P. L. 1885, p.
219).”

As this statement,supplemental to the matter, set
out in the bill, was before the Court below, it should
be considered by this Court in reviewing the opinion
of the Court below.

The contention of the appellants was that the re-
lease given was, notwithstanding the reservation, a
release and discharge of those directors who were not
parties to the settlement. The Court below held that
the release must be construed to be a covenant not to
sue (citing Bowne vs. Mount Holly Bank, 45 N. J. L,
360).

In construing this contract the Court cannot make
a new contract between the parties, but must interpret
it according.to the intention of the parties.

This interpretation must be made in view of the
terms of the contract itself and in view of the legal
effect given to such terms before the time of making
the same, that is, it must be presumed that the parties
knew the law and that the contract was made by them
with full knowledge of the legal effect of the terms
used.

Under the common law from very early times the
effect of a release to one joint tort-feasor was to
release all. See Rogers vs. Coa, 66 N. J. L., 432.

There is no variation from this rule nor dispute as
to its being the rule. The technical reason for the rule
is that a release wipes out or extinguishes the claim
and it cannot thereafter be the basis of a cause o
action against anyone, for it does not exist any longer.
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But where a covenant, not to sue is given, the debt
is not extinguished and the person having the demand
may proceed against the other persons liable.

Such a covenant was before the Supreme Court in
the case of Crane, Adm inistrator, vs. Ailing, 3 Green,
423, and the distinction between a release and a coven-
ant not to sue is dwelt on by the Court and a certain
right which goes to the fundamental equity of the
situation is pointed out. The Court says, in reference
to the covenant not to sue (p. 426):

“So the executors do not covenant not to sue
Pruden Ailing. |If they recover of Pruden Ailing
the balance of the bond, suppose it be $3,000.00,
will he not sue John Ailing for half the money
paid on their joint bond and recover it.”

The difference, so far as the person not released is
concerned, is that in thé case of a release, he has no
recourse to his joint-obligor or joint-tort-feasor, while
in the covenant not to sue he has such recourse.

The Court below in this case has determined that
in all cases where a reservation of the right to sue
another of the joint debtors is contained in the instru-
ment of settlement with the one, the instrument be-
comes, because of that reservation, a covenant not to
sue. There is no weight of authority for such a hold-
ing.

The Court below bases its decision on the case of
Bowne vS. Mount Holly Bank, supra, stating that the
question has been settled by this Court in that case.
But we submit that the learned Vice-Chancellor below,
has given to that case a much broader import than
this Court gave to it.

The instrument set up as a defense in that case was
a covenant not to sue. It was not so by construction
but by express terms (so far as the case shows see
P-361) but it contained a covenant that if suit should
be brought on the claim, then it should operate as an
absolute release (see p. 362) and the Court held that



it was a covenant not to sue and not a release, citing
Crane, Adm. vs. Ailing, supra.

Now, an examination of the Crane case shows an
instrument of apparently the same nature as in the
Bowne case, but the instrument is more explicitly de-
scribed and its nature discussed. It is described as
follows (3 Green, p. 424):

“And by a certain writing under their seals, in
consideration thereof promised and agreed, that
they would cause the said action against him to
be discontinued, that they would prosecute no
kind of action thereafter on the bond against him,
and, that if they did, that this agreement should
then become a good bar to such action, and oper-
ate as an absolute release and acquittance of the
bond to him.”

The construction of this instrument is that it isa
deed of covenants (see page 427) :

“The third and last, which is the only one even
alleged to be a release, is still a covenant, that if
they should sue him again that this agreement
not to sue shall be a bar and shall operate as a
release. It contains no present words that they
do release the bond to him as pleaded in the plea;
but only a simple promise that the agreement
shall, at some future day, operate as a release,
not absolutely; but on mere contingency; that
of suing him again which contingency has never
happened, nor can it be a release until that event
happens.”

On page 428 the Court further says:
“In point of fact it is not a release; nothing
can make it such, but construction.”

It clearly appears from this that neither the Su
preme Court in the Crane case, nor this Court in
Bowne case, established the law to be that every re
lease containing a reservation of the right to



others became as a matter of law, because of such
reservation, a covenant not to sue. In both cases the
Court passed on the instrument before them, which,
in each case, was, by its terms, a deed of covenants
and not a release.

Nor is there any other case in this State in which
arelease is construed to be a covenant not to sue, be-
cause of such a reservation.

In other jurisdictions the Courts have had such in-
struments before them and have held in some cases
that it was a release and in some not.

The cases' on each side are collected in Dwy vs.
Connecticut Company, 92 Atl. Kep., 883.

But in no case has any court undertaken, nor could
it make, a new contract between the parties, but has
endeavored to give effect to the intent of the parties,
as that appears from the legal effect of the words
used, and that method of construction should be ap-
plied to the instrument under consideration.

Now the parties have effected a settlement “pursu-
ant to the express provisions of the statute and the
statute is as follows:

Page 3781 Comp. Stat., section 15.

“That in any case where several trustees, man-
agers or directors of any insolvent banking or
other corporation, now are or shall be liable to
action at law or in equity for unlawfully making
any dividend or dividing, withdrawing or reduc-
ing capital, or for any default, negligence or
malfeasance in the discharge of their duties, and
in any case where several sureties on any bond
for the performance of any duty or employment
now are or shall be liable as aforesaid for any
default, negligence or malfeasance of their prin-
cipal, the receiver or trustees of such person, cor-
poration or officer as may be empowered to bring
such action on such bond, may settle and com-
promise with, release and discharge any one or



more of the parties so liable, and such settlement,
compromise, release or discharge shall not affect
or constitute any defense to any such action or
right of action at law or in equity against the
other parties so liable; but in such case the re-
covery against those not so settled with and dis-
charged, or any of them, shall not exceed the pro-
portion to which they or he would have been
bound according to the rules of equity if no such
settlement and discharge had been made.”

It makes no difference whether this act applies to
the Commissioner of Banking and Insurance or not,
so far as the legal effect of the terms used is con-
cerned. The parties have by their voluntary act
adopted its provisions as the basis of their agreement
and have bound themselves by its terms, or it is nuga-
tory. It provides that the

“officers * * * may settle and compromise
with, release and discharge anyone or more of the
parties so liable.”

It is a release and discharge that the statute con-
templates and such being its effect it, nevertheless,
provides that it shall not constitute a defense by other
parties so liable, but in case such other party is sued,
the recovery cannot exceed the proportion of the lia-
bility which, according to the rules of equity, he would
have been bound to pay if no such settlement had
been made.

If this statutory settlement is a covenant not to
sue, of what use was the proviso giving the person,
having the claim, a right to sue the other joint-debtor.
That right would exist in any case of a covenant no
to sue. It had been so determined by the Supreme
Court in 1838 in the Crane case and by this nr
in the Bowne case in 1883, two Yyears before the ac
in question was adopted.

The only effect of the act, if it was dealing wi



covenants not to sue, was to limit the right of recovery
against those not settled with to the proportion to
which they would be held if no settlement had been
made and if the Court adopts that construction, then
the pleadings, proofs and parties must be such as to
determine the amount for which each defendant in
this suit would have been liable according to the rules
of equity if no settlement had been made. This in-
volves the determination of primary and secondary
liability and the rights of contribution and indemnity,
not only between these defendants but between them
and those directors who were parties to the settle-
ment.

But is it not obvious that the statute was not in-
tended to have such an effect. The covenant not to
sue originally gave the person who did not settle and
who was later sued the right of recourse against those
settled with, He suffered no wrong which the Legis-
lature must remedy.

On the other hand the common lawr rule as to re-
leases, left the person having the demand without
remedy against the person not settled with. He could
not absolutely release one without extinguishing tne
whole claim and it was to remedy this situation, so
disadvantageous to those having claims such as these,
that the act was passed.

The statute was intended to modify the common law
rule as to releases and deals with releases and dis-
charges wherein the claim is extinguished, but it has
limited the extinguishment to the party who settles
and gives the right still to recover from those who
have not settled, but not to recover the balance of
the claim. That would be a manifest injustice. It
might result in the recovery from the party who had
not settled of all the liability for which the party set-
tling might be primarily liable, and without any act
°n his part and without any recourse to his co-debtor.

Tlie right of recovery, reserved, is limited to that



amount, which in view of all the equities between the
co-debtors themselves, the party sued would have to
pay eventually.

That is the scope of the agreement pleaded. It was
intended by the parties to it to*be an absolute release
and the Court cannot give it any other effect, nor put
on the party released an obligation to account to his
co-debtor when they have bargained for and paid for
an absolute release. They are absolutely released by
this instrument.

Now71 have said that so far as the construction of
the instrument goes, as between the parties to it, it
does not make any difference whether the act applies
to the commissioner or not, because the parties to it
made it the basis of their bargain, nevertheless, inso-
far as it effects persons not parties to it, it makes a
vast difference whether it applies to the case of the
Commissioner of Banking and Insurance making a
settlement. It is an absolute release in any case, or it
is nugatory, but the right reserved arises out of the
statute and not out of the bargain.

In the absence of the statute an absolute release ex-
tinguishes the debt. That has been the law from earl}
times and no two parties can bargain away the legal
rights of another. But the statute changes the lav
insofar as such a settlement is approved by the Court
out of which the receiver or trustee (making the set-
tlement) is appointed. See sec. 17, Comp. Stat., page
3781, P. L. 1885, page 219, sec. 3).

This is an act in derrogation of the common law.
It must be strictly construed. (Sinnickson vs. John-
sons, 17 N. J. L., 144.) Its effect will not be extended
by implication beyond its terms. (Tinsman vs. Be u
dere, etc., R. Co., 26 N. J. L-, 148; 166-167.)

The statute, therefore, has no effect on the reserva-
tion and the release has extinguished the claim and i
cannot now7 be made the basis of a cause of ac
against those who have not settled.



To recapitulate these points.

(1) Theinstrument cannot be construed as a cove-
nant not to sue because that was not the bargain made
by the parties.

(2) It absolutely releases the parties who have
settled. That was the bargain and such bargain was
within the power of the commissioner, (see sec. 22,
chap. 171, Laws 1913, page 282), and they conse-
quently extinguished the claim.

(3) The statute of 1885 does not have any effect
because it does not apply to such a settlement, nor
save the right of the commissioner to sue these appel-
lants, because by its terms it applies only to settle-
ments made with the approval of the C'ourt out of
which the officer was appointed, and the commissioner
was not appointed by any Court.

The bill, therefore, should have been stricken out
by the Court below.

POINT TWO.

the proper construction of the
AGREEMENT IS OF VITAL IMPORTANCE TO
THE APPELLANTS AT THIS STAGE OF THE
PROCEEDINGS, BECAUSE ON THAT CON-
STRUCTION DEPENDS THE BRINGING IN OR

NOT OF THE DIRECTORS WHO HAVE SET-
TLED.

If this instrument of settlement is a covenant not
h>sue, they should be brought in, so that the contro-
versy may be finally settled.

If the instrument is an absolute release, but unaf-
fected by the statute of 1885, then they cannot be
fought in ar]d the action must cease against the ap-
pellants or they will by the act of other parties in set-

tling be deprived of their rights of recourse to their
co-debtors.
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If the statute is broad enough to be applied to this
settlement made by the Commissioner of Banking and
Insurance, then they cannot be brought in but the
Court must determine the amount for which these ap-
pellants are each liable as if the directors were all
in and the primary liabilities and rights of indemnity
and contribution were to be determined as between
all the directors who were liable, and such is the
prayer of the bill, in effect.

The right of contribution or indemnification or both
exists in favor of the one forced to pay, against his-
co-tort-feasors, where the party claiming contribution
or indemnity has not been guilty of any fault except
technically or constructively (see Ocean Steam Nav.
Co. VS. Companies, etc. (N. Y.) 31 N. E., 987,
Churchill vs. Holt, 127 Mass., 165, as where one of
two masters is compelled to pay for the negligence of
a servant of both, because he has removed a burden
common to both, or where both parties have been in
fault but not in the same fault toward the party in-
jured, and the party from whom indemnity is claimed
was the primary and efficient cause of the injury.

An illustration is found in the case of Becker s.
W heeler, 118 Mass., 295, which presents a close
ananolgy to our own case. There the officers of a cor-
poration neglected certain statutory duties and all
consequently became liable for debts of the corpora-
tion, and it was there held that the general rule
against contribution did not apply (see also 38 Cyc,
493,22 Cyc., 99,10 Cyc., 897).

The principle of primary and secondary liabili yls
recognized in our state in cases involving the i*ent
grounds for liability alleged against the deea an
here. In the case of Williams vs. '
Eq. (39), this Court said, on final hearing
loss has resulted from dishonesty, disregar o

charter’s requirements, or culpable alljty
nalatifiorite wTiri
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must be held alike responsible, so far as the receiver
is concerned, without reference to the degree of dere-
liction, but as between themselves there may be grades
of liability, according to the degree of culpability,”
and quoted in Lewin on Trusts, 909, as follows:
“Though as respects the remedy of the cestui-
que trust, each trustee is individually responsible
for the whole amount of the loss, whether he was
principal in the breach of trust or was merely a
consenting party, yet, as between the trustees
themselves, the loss may be thrown upon the
party on whom as the recipient of the money or
otherwise, it ought in equity to fall, or if he be
dead on his estate.”

The Chancellor then outlines five grades of culpa-
bility. This text was cited and approved in Campbell
vs. Watson, 62 Eq. (447).

The failure to bring in the other directors may not,
under the rules be sufficient to require the court to
strike out the bill of complaint, but a construction of
the instrument evidencing the settlement is essential
so that if they are not released they may be brought
in and Point Il is intended to show the necessity of
having the nature of the instrument settled by this
Court rather than as an argument for the dismissal
of the bill.

Respectfully submitted,

ABRAM W. CORNISH,

Of Counsel with Appellant, William
T. Benjamin.
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brief of respondent.

Three of the defendants moved in the Court of
lancery for an order striking out the bill of com-
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struck out or amended. The Vice-Chancellor, in a
carefully considered opinion, denied the motions of
these defendants. Upon the appeal to this Court
these defendants have abandoned all efforts to have
portions of the bill stricken out or amended, and
have also abandoned the effort to have the hill
stricken out as a whole because of the claim that
the act und”r which the complainant has proceeded
is unconstitutional. The appellants are before this
Court on only two questions: (a) whether the settle-
ment with certain of the directors has operated to
release the present defendants; and (6) whether, if
this be not so, the directors with whom settlement
has been made are necessary parties.

The bill of complaint is too extensive to attempt
to summarize its provisions in this brief. The bill
is in its essence one demanding an accounting
against directors of a failed trust company which
had been in business slightly over five years at the
time of the failure, and sets up that the amount of
the losses sustained by the institution, by reason of
the gross neglect of the directors, was upwards
of $640,000. There are annexed to the bill of com-
plaint various exhibits showing in detail and in the
form of documents facts which abundantly support
the allegations of the bill. The appellants have
deemed it unnecessary to print for the information
of this Court any of the said exhibits, except the
brief Exhibit J, although counsel for the respondent
has orally and in writing insisted that such exhibits
are necessary ia order that from the entire billo
complaint this Court may properly determine the
oualitv of the acts charged.



POINT 1.

The settlement with certain direct-
ors as alleged in the bill did not re-
lieve any of the others, because (a)
there is no right of contribution be-
tween directors guilty of the acts
and neglect charged in the bill; ©
because complainant has received
only partial satisfaction and has re-
served all rights against the other
defendants; and () because the Habile
ity of the defendants is several as
well as joint.

(@) There is no right of contribution between
directors guilty of the acts and neglect charged in
the bill.

Admittedly, appellants’sole basis for their conten-
tion that they have been released by the settlement
with other directors is that they have been de-
prived of the right and opportunity to recover over
against the directors settled with, in the event that
it is desirable for them to seek recovery from such
directors. If there be no contribution possible or
permissible between directors under the circum-
s ances set forth in this case, then the release, even
it absolute and unqualified, and without any reser-
vation against directors with whom settlement has

anrl l.een ? ade’ has not damaged the defendants
M has not operated to relieve them from liability.

nLm? Case affords a «»"»plete example of one

>snota@lonerd.ribUtlODbetWeendireCtOrS °r trustees

n ™ OrP7 atiopS' 7th ed" Vol- 3. Section
r‘]‘*>s|'tates t%erruleaaé Posilows:

directorsz<!inljut,lon, call be enforced between
Part are held habiesbreach °f trUst for which a
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Morawetz on Private Corporations, 2nd ed., Vol.
2, 8911, discusses the question of contribution be-
tween co directors, and reaches the following con-
clusion:

“ Directors can recover compensation for the
amounts which they have been compelled to
pay to the company’s creditors only if their
liability was intended to be similar to that of
sureties of the corporation, and it is only where
their liability is of this character that they can
recover contribution from their co-directors.
Directors who have been charged with liability
for a joint wrong cannot as a rule recover con-
tribution from their co-wrongdoers.”

This entire subject is very carefully considered in
the case of Wilkinson v. Dodd, 40 N. J. Eq., 123,
affirmed 41 N. J. Eq., 566, in which Pitney, V. C,
says, after an examination and citation of the
authorities bearing upon the point:

“In cases of this kind where the liability
arises from the wrongful acts of the parties,
each is liable for all the consequences, and there

is no contribution between them, and each case
is distinct, depending upon the evidence against

each party. It is therefore not necessary to
make all parties who may more or lessive
joined in the acts complained or P>
132).

To precisely the same effect see Stockton, Beer,,

v. Anderson, 40 N. J. Eq. 486.
Later, in the course of the Wilkinson v. Do

opinion, it is said:

“ Again, it is claimed that this agreqraent
shows a release of Fiske & Hatch by thef
ceiver which takes away the righ
contribution by the managers i0
should be obliged to pay. H I am corr »

my conclusions that the manage v
tonly and wilfully guilty, of an "
fraudulent act the doctrine T

cannot be invoked, works

__oattid and admet aII differences



no injury to anyone. | think in such cases
there is no contribution (citing authorities).
But again it is said that the agreement, oper-
ating as a release, took away the right of the
managers to bring an action against Fiske &
Hatch; this, it will be perceived, is but a state-
ment in a different form of the doctrine of con-
tribution last considered.”

The conclusion of Vice-Chancellor Pitney that
the acts of the managers wlre “ illegal and fraud-
ulent ” is shown to be based upon conduct which
is not one particle less deserving of condemna-
tion than that charged in the bill of complaint at

bar against these defendants. If in Wilkinson V.
Dodd the Court could characterize the acts of neg-
ligence as “ wrongful” and as “ illegal and fraud-

ulent the same characterization is abundantly sup-

ported by the facts set out in the bill in the instant
case.

See also Bigelow v. Old Dominion Copper Co., 74
N. J. Eqg. 506, in which it is said, at page 508,

Bnt besides, equity does not recognize any
right of contribution between joint tort-feasors
the reason being that such contribution must
be sought, if at all, by action brought by one
against the other, and the actor therein is barred
by the maxim in pari delicto.”

To like effect is Newman v. Fowler, 37 N T
L. 89. '
It will be noted that counsel for the appellants
have been unable, after diligent search, to And in
is state a single instance of a trustee being re-
€€ by reason of settling with @ co-trustee
™ releasing him  OnN the other hand we have

ref.! 0la I6’Unequ|vocal lan S*iage of the cases above

dﬁvre t been in the Slightes
t ‘tmgwsﬂ&:’1 atere or reverse , andl gtan
rL™ 1 he Saitle<i rule in New Jersey- For this
chi™Mt 1B T lecessai'y tO cite to the court de-

a , T °“therstates which show that release of
rus ee oi director does not under circum-
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stances similar to those alleged in the bill of com-
plaint operate to release or relieve the remaining
trustees or directors.

(6) Complainant has received only partial satis-
faction and has reserved all rights against the other
defendants.

The complainant, by settlement with certain of
the directors, did not receive satisfaction of the
claim, and therefore such settlement cannot operate
to relieve or release the remaining defendants. It
appears from the bill that the loss is upwards of
$640,000, and that the amounts which have been
received in settlement aggregate not over $140,000.

LU * *

the payment of a less sum in satis-
faction of a larger is no satisfaction.”

Roberts v. Banse, 78 N. J. L. 57, 58.

The bill describes the payments as having been re-
ceived in partial restitution and in settlement of the
complainant’s claims against the persons named sev-
erally and without prejudice to the rights against the
other directors. The Court will bear in mind the
distinction which exists between a release of such
a claim as is here presented and the release of one
or two persons jointly answerable for a tort such as
that arising out of personal injury, where the
amount is unliquidated and not capable of being
ascertained except by the subsequent verdict,ot the
jury. In such cases the courts have held that the
injured party, having accepted from one apaymen ,
is deemed to have received it in satisfaction o i
claim. W hat other method of determining
amount of such a plaintiff’s claim could be em-
ployed 1 But in the case at bar there are sp
losses of money chargeable against all 0
directors. The amount is a large one.

total of twenty-one directors the c@®mpla® tion
been able to obtain satisfactory partial >
from only nine, the amount received being appo *
matelv 25 percent, of the total loss.



any reasonable claim made under these circum-
stances that the partial payment which has been
received has been in fact a satisfaction of com-
plainant’s claim?

The facts in Murphy v. Penniman, 105 Md. 452,
66 Atl. 282, are singularly like the facts at bar. A
bank had become insolvent through the directors’
negligence in permitting improper loans, and in not
discovering and preventing embezzlements by the
treasurer, and through their non-feasance in other
directions. W ith the approval of the Court, the
bank’s receiver had settled with and released five
of the directors. The others claimed that they also
were thereby discharged. Butthe Court of Appeals
said (p. 473):

“ This is not like a case of several joint tort-
feasors being sued for an injury done by them,
such as a suit for assault and battery, slander’
injury to the person, etc. 1In such case * * *
it would oftentimes be difficult * * * to
show * * # that the settlement did not

include all the damages sustained. But in a
case such as this the losses, if any, can he ac-
curately ascertained.” (ltalics ours.)

See also

Gilbert v. Timms, 28 Ohio Cir. 107.

A further distinction which will hereafter be re-
ferred to more at length is that here the liability is
several as well as joint. Both these distinguishing

factors are together considered by one of the text-
writers as follows:

hri™ f° °w? from T,he nature of the liability
S r r ' aS wel* as Joint that until the

Lin?ttL h rec®v.ed) twenty shillings on the
pound they are entitled to claim the whole debt

iShffifv’'nT 6 ~" 1166, .7 r%sPe(‘ht of his several
sum notw\thstanding they have accepted a

liability ~ another trustee in satisfaction of his

Underhill on Trusts and Trustees (7th ed)
p. 469. h



Mr. Underhill has adopted the above language
almost verbatim from the opinion in Edwards v.
Hood-Barrs (1905), 1 Ch. 20, at page 23, where the
Court also says that it matters not whether the
trustee who made a payment for a release of his
liability has done so “ in or towards satisfaction of
that liability

See also
City v. Moffitt, 12 Ind. App. 250;
Sloan v. Herrick, 49 vt. 327;
Louisville & E. M. Co. v. Barnes, 64 L. R.
A. 574;
Lovejoy v. Murray, 70 U. S. 1;
Miller v. Fenton, 11 Paige (N. Y.) 18.

In the case of Dwy v. Connecticut Co., 92 Atl.
883, the Supreme Court of Errors of Connecticut
has recently considered fully, and with elaborate
analysis of all the important authorities, the effect
that is to be given to a release given to a joint tort-
feasor with reservation of rights against the co-
wrongdoers. We may be perhaps pardoned for
rather extended quotation, which we offer in lieu of
our own observations.

There plaintiff had been employed by Fred. T Ley
& Co. in work upon the premises of the defendant
Connecticut Company. He had executed and de iv-
ered to Ley & Co. an instrument under seal in the
form of a technical release, except that it containe
at the end the following words: “ | hereby reserving
my right to sue any other party or parties.

Prentice, C. J., said (p. 884):

broad principles of jusugcgorgéjusatisfaction and
the releasor is entitled t ; :
one only, and that an uno&%lrf'ed release or dis-



charge implies the receipt of such satisfaction.
(Citing cases.) * * * We have adopted
this last as the underlying reason for our rule,
which, it should be borne in mind, expressly
extends its statement to include all cases where
satisfaction has been received. * * * (p. 885).
The plaintiff’s sole claim rests upon the writ-
ings as written, and is to the effect that,
when interpreted, as they should be, they are
not absolute, but qualified or limited releases,
and that therefore they do not come within our
rule making them a bar to an action againstthe
present defendants.

“Our question is thus narrowed to one as to
the operation of the accepted formula where
the release given is not absolute in its terms,
but embodies in it a reservation of a right to
pursue others than the releasee * * * (p.
886). They (the courts) have adopted as the
true rule of construction the reasonable one
that the entire writing should be examined
to discover the intent and meaning of the
parties, and have held that, when that in-
tent was thus discovered, effect should be
given to it. They have held that when
it appeared that the intent was not to give
an absolute release, but only a qualified one,
reserving the right to proceed to obtain full
satisfaction by a resort to other parties, the
effect of an absolute release should not be
given to the writing. Applying these prin-
ciples to situations where the ,instrument
used words of release, but accompanied them
with an express reservation of the right to
pursue others than the releasee, they have held
that there was no presumption of receipt of full
satisfaction, but rather the contrary, that the
intent not to cut off the right if action against
others was apparent, and that a reasonable
construction of the instrument required that it
be regarded as one whose purpose was to render
the releasee immune from further claim, and
that therefore it be treated as a covenant not to
sue, or as having the legal effect of such coven-
ant. Matheson v. O’Kane, 211 Mass. 91, 95, 97
h. E. 688, 39, L. R. A. (N. S.) 475, Ann. Cas.
1913B, 267; Edens v. Fletcher, 79 Kan. 139, 98
Pac. 784,19 L. R. A. (N. S.) 618;Musolfv. Duluth
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Edison Elec. Co., 108 Miun. 369, 375 122 N.
W. 499, 24 L. R. A. (N. S.) 451; MeAllester v.
Sprague, 34 Me. 296, 298; Carey v. Bilby, 129
Fed. 203, 206,63 C.C. A. 361 * * * (p. 888)
Turning now to the other side of the ques-
tion, we find several tort cases, and carefully
reasoned ones, presenting substantially the same
conditions as here; that is, sealed releases con-
taining express reservations of the right to
pursue other parties, wherein it has been held
that the terms of the so-called release were ex-
aminable to discover the intent of the parties,
and to give effect to that intent. Specifically it
was held in these cases that the reservation in-
dicated that the release was not given in return
for full satisfaction, and that the intent of the
parties to be gathered therefrom was to give a
qualified one, which, while rendering the re-
leasee exempt from further demand, would per-
mit the pursuit of others to obtain the satisfac-
tion not already received, and that effect would
be given to this intent by construing the so-
called release as a covenant not to sue, or as
having the same legal effect as such a cove-
nant * * * (p. 889). It has been suggested
asan objection to the conclusion we have reached
that the result of it is to permit the injured
party to obtain more than full satisfaction.
McBride v. Scott, 132 Mich. 176 182; 93 N W
243; 67 L. R. A., 445; 102 Am. St. Rep. 416; 1
Ann. cas. 61; Chapinv. Railroad Co, 18 m
App. 47, 50. Under our theory of the law and
the rule as we interpret it, this result is impos-
sible of attainment. Full satisfaction is in it-
self a bar to further recovery AYerv. Ash-
mead, 31 Conn. 447, 452, 83 Ann. Dec 154.
When the right of action is once satisfied
it ceases to exist. If part satisfaction h
ready been obtained, further recovery can only
be had of a sufficient sum to accomplish satis
faction. Anything received <h .fcc® ” nprates
injury inures to the benefit of all, anJ >

as payment pro tanto. This is the famih
where consideration has been receded in return
for covenants not to sue or in par py >
and _jt is the logical and ™ s abo”°”~nn
v. Chan tIer, 1go_N. H. 92, 95, 34 A DﬁB
140; Chamberlain v. Murphy, 4 Vt
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119; Bloss v. Plymale, 3 w. va. 393, 409; 100
Am. Dec. 752; Ellis v. Esson, 50 wise. 138,
154, 6 N. W. 518, 36 Am. Rep. 830; Musolfv.
Duluth, etc., R. R. Co., 108 Min. 369, 122 N. W..
499, 24L. R. A. (N. S.)451. * * * Notwith-
standing these instruments, the plaintiff re-
mains free to prosecute his action against
these defendants for the recovery of such
sum as, together with that already received
by him from the Ley Company, will afford
him full satisfaction, and no more, for his
injuries.”

In Line & Nelson v. Nelson v. Smalley, 38 N.
J. Law, 358, the Court, after citing several cases,
said:

“An examination of these cases will show a
marked tendency to construe covenants as
agreements not to sue, so as not to frustrate
the intentions of the parties by giving these
contracts a wider effect than was intended by
them. * * * Courts will not so construe an
agreement as to give it the effect to bar a claim
when such a result is inconsistent with the
declared intent of the parties.”

See also
Robertson v. Trammell, 37 Tex. Civil Ap-
peal, 53.
Miller v. Beck, 108 lowa, 575, at p. 582.
McCrillis v. Hawes, 38 Me. 566.
Bohn v. Crosby, 49 N. Y. 183.

Cooley on Torts (3rd ed.) Vol. 1, pp. 234, 235, says:

“It is to be observed where the bar accrues in
iavor of some of the wrong-doers by reason of
what has been received from or done in respect
to one or more others, that the bar arises, not
from any particular form that the proceedings
assume, but from the fact that the injured
party has actually received satisfaction or what,
in law, is deemed the equivalent.”

W§(|:) The liability of the defendants is several as
asjoint.

This is an additional reason why the rule sought
0 Capplied by the appellants is not applicable in
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the case at bar. The complainant is entitled to
obtain a judgment against each of the directors for
the full amount of the loss, and could enforce the
same against any one of the directors so answerable.

Stockton v. Anderson (supra);
Wilkinson v. Dodd (supra).

The Court said in Stockton v. Anderson (supra):

“ Notwithstanding the bill clearly shows a
plot in which many were concerned and, if the
defendant is liable, are equally so with him, yet
he alone is made defendant, for which the bill
is demurred to * * * . “ Equity does not
require the victim of a fraudulent conspiracy to
subject himself to the expense, delay and em-
barrassment of bringing into court all the fraud-
doers * * * |t is therefore not necessary to
make all persons parties who may have more or
less joined in the act complained of, nor would
anyone derive any advantage from their being
all made defendants, because, as the decree
would be general against all found guilty of the
charges, it might be executed against any of
them .”

“ Each trustee is in general liable for the
whole loss when caused by the joint default of
all the trustees, even although all may not have
been equally blameworthy; and a decree against
all may be enforced against one or more only.

Underhill on Trusts, etc. (Amer. Ed.), p.
453; 7th Ed., p. 468.

As has been pointed out in several New Jersey
cases, for instance, Wilkinson v. Dodd (cited above),
the courts have reached the conclusion that gross
negligence and willful violation of their duties as
directors is equivalent in effect to an aflfirma ive
fraud. The language of the case just cited is there-
fore peculiarly appropriate.

As a matter of fact the New Jersey cases are uni-
form in holding that under circumstances similar
those in the case at bar each director is respons
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severally as well as jointly; but the courts, for the
purpose of simplifying the administration of jus-
tice, and not because of any right of such defend-
ants, do, upon the final hearing, apportion the re-
sponsibility for the losses among the persons then
before the court in the proportion which is just and
equitable in the light of the entire proof. The his-
tory of the cases upon this general subject in this
State shows that the rights of the defendants will
be amply protected and that they will be made to
answer for only such portion of the losses as are
justly and properly attributable to their own dere-
liction. We have, therefore, as a matter of prac-
tice in the courts of this State, all of the protection
to which the defendants would have been entitled,
even if no settlement had been made wlith other
directors, and even if all the directors had been
and are before the Court. The application of the
appellants at this time for an apportionment of
responsibility is premature and entirely without
warrant. As was said by the Court of Errors and
Appeals, in the case of Williams v. McKay, 40 N.
J. Eq. 189, Chief Justice Beasley speaking for the
Court (pp. 203-204):

“Itis only after answers and evidence, and
on the final hearing, that the connection of the
several defendants with the transactions in ques-
tion, and the measure of the responsibility of
each, can be ascertained and established.”

One of the most recent expressions on the subject
in this state is found in Windmuller v. Distributing
Co., N. J. Egq. 6, where it is held “ that each
trustee is severally liable for a loss resulting from a
joint breach of trust” and that even in cases vyhere
contribution is proper (unlike the case at bar) it is
not necessary to join all the trustees as parties.

Itisa matter of convenience merely—not of neces-
sity.



POINT II.

Even if the directors with whom
settlement was made had been abso-
lutely released without reservation
ofrights against the other directors,
the cause of action would have con-
tinued unimpaired against the re-
maining directors.

As is well known to the Court, many jurisdic
tions have by express statute provided that a re-
lease of one joint debtor may be made without
releasing the other. New Jersey passed legislation
to this effect in 1884 (P. L. 1884, pp. 298 to 300).
As we have pointed out in the early part of this
brief, the rule that the release of one joint tort
feasor releases another, has in any event no ap-
plication to this case. But even if it had, such
release would not affect or impair the right of
action against the other directors, because of
the provisions of Section 15 of the Act known
as “ Obligations and Joint Debtors” found at page
3781 of the compiled statutes (P. L. 1885, p. 219).
It is plain from an examination of the statute, in-
cluding the heading and title, that the object
was by a remedial statute to relieve parties of
any doubts or uncertainties with regard to their
rights respecting the making of compromise settle-
ments. For instance, it permits the settlement
and compromise with one of several sureties ona
bond, all of whom except for the Act, would have
been released by any release or compromise with
one of the said sureties. While the scope of the
statute is intended to be broad, its language is
rather simple and informal. Certainly the statu e
clearly applies and authorizes a settlement sue as
has been made by the complainant herein. T eo
jection of counsel for the appellants Lurie an
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Krug, that the statute is limited to “ cases where a
bond has been given to answer for the malfeasance
or misfeasance of an officer of a banking or other
corporation,” is not worthy of serious consideration.
The meagre portion of the statute printed under this
observation in his brief on page 17 is, of course, in-
sufficient to afford any real idea of the meaning of
the statute.

The objection raised by counsel for the appellant
Benjamin, that the statute is not applicable because
itis intended to be limited to a settlement by a
Court-appointed receiver, and because the Commis-
sioner was notappointed by any Court, is one which
ismore apparent than real. The word “ receiver”
of course applies to liquidating officers of adminis-
trative appointment as well as to those appointed
by courts.

High on Receivers, 88§ 39, 343.
Carey v. Giles, 9 Ga. 253, 256.
Jeffries v. Bacastow, 90 Kan. 495, 498.

It is admitted that in this proceeding the Com-
missioner is acting with all the powers of a
receiver. Counsel for the appellant, Benjamin,
in his brief before the Vice-Chancellor, upon
his objection to the suit based upon the wun-
constitutionalty of the statute under which the
Commissioner was acting, stated that “ he (re-
ferring to the Commissioner) may collect debts
and may upon the order of this Court sell or
compound bad or doubtful debts * * * in
fact do everything that a receiver duly appointed
y this Court after notice and hearing and judicial
etermination of the jurisdictional facts might do”.

We believe that the Court will have no difficulty
in deciding that the provision in § 3 of said
statute requiring the approval of the Court out of
w ich the receiver or trustee was appointed before
any such settlement is concluded, was intended to
e merely regulatory of procedure, and does not

ec or limit the substantial rights and privileges
granted by the main statute.
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However, we must conclude that the Legislature
of New Jersey either deemed the statute applicable
to releases to be made by the Commissioner of Bank-
ing, or considered that it was amending the said
statute by implication to accomplish the same pur-
pose when it adopted the amendatory legislation of
1913, under which the Commissioner of Banking is
acting in liquidating the Roseville Trust Company
(Chapter 171 of the Laws of 1913).

An examination of the statutes prior to 1913 will
show that there were certain acts or conditions
outlined in §& 24 of the Trust Company Law
(Laws of 1899, Chap. 174) which were the basis for
the appointment of a receiver for a trust company.
The amendment of 1913 removed nearly all of
these provisions from § 24, and these are now
contained in 8§ 22 of the Act and constitute
grounds for the Commissioner to take posses-
sion of, and, if necessary, liquidate the insolvent
trust company. The Act of 1913 very plainly
gives to the Commissioner of Banking all of
the rights and powers which formerly were exer-
cised by a receiver appointed by the Courtof Chan-
cery. It also requires the Commissioner of Bank-
ing and Insurance to submit to the same restric-
tions as the Receiver, so far as he is required
first to obtain the approval of the Courtof Chance y
for all of his important acts. In particular e is
obliged first to obtain the consent of the Cou
Chancery before compounding any debt®f
ties. That very procedure was followed in co
tiori with the settlements which hare been
certain of the directors herein  These settem nts
were expressly approved by
Nriorto being consummated. Unless it u ,
The Legislature intended that the Con—  n«oi
Banking and Insurance should have P
grauted under the 1885 law .. .. ..~ to, w

mijse and release clai again necess
re|easmg the oﬁ1ers, the “Conclus.on .s’\neeess%({/

that the Legislature intended to gi
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sioner all of the powers and obligations exercised
previously by a Receiver, except that it intended to
deprive him of one of the most important aids in the
proper administration of his trust, that of freely
making proper settlements and compromises with
those who might in some joint capacity be obligated
with others to the insolvent institution.

Compromises are favored by the Courts. No one
knows better than experienced members of a court
how essential it is in the administration of the af-
fairs of an insolvent institution that settlements be
encouraged. The history of litigation concern-
ing failed banking institutions in New Jersey
abundantly shows that one of the important
and necessary duties in connection with the
administration and liquidation of such an in-
stitution may very probably be an action against
directors for an accounting. Clearly the Legis-
lature did not intend to hinder failed banking insti-
tutions and their injured depositors in the important
right of proceeding against their derelict directors,
by intentionally withholding from them one of
the most essential parts of their equipment, namely,
the right to make settlements with some without
affecting claims against the others. Although such
astatute was not needed as a matter of law because
such a release would not affect the causes of actions
against the other directors, as we have shown above,
still it was needed as a matter of business. So long
as there is enough doubt to permit of lawyers dis-
pu ing a rule, so long is there disinclination to give
releases on the part of those interested if by doing
nJ [y run being held to have released

or the others charged with liability,

fhis is the true explanation of the origin of the
statute Counsel for the appellants cite the passage

thfli +e aS pr00~ that the law as it existed at
ime was as they claim it now to be; but such

thp° f w Ol is nOt by any means warranted. True,
caopga ate Provided for releases without prejudice in

w eie clearly a release of one would have re-
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leased others, such as joint obligors on abond. But,
while such a statute was in process of preparation,
what was more natural than to settle by positive
enactment what had perhaps given rise to discussion
among attorneys at that time, but has since been
established by authorities against the contention of
the appellants, namely, that the release of one does
not release the others.

The attitude which the Courts of this State will
give towards its statutes is set forth in Jersey Com-
pany V. Davidson, 29 N. J. L. 415, in which the
Court of Errors and Appeals says:

“ When the intention is doubtful the Court

will interpret the law consonant with equity
and what is most convenient ” (citing cases).

In McGregor V. Home Insurance Co. of Newark,
33 N. J. Eq., at page 187, the Court said:

“A thing which is within the intention of
the makers of a statute is as much within the
statute as if it were within the letter.” (Citing
Oakes v. National Bank, 100 U. S. 239.))

The proper construction of a statute is such con-
struction “ as may best answer the intention which
the makers had in view.”

Thompson v. Egbert, 17 N. J. L. 459.

The literal import of its language will be controlled
by the objects which it was intended to accomplis .
State v. Clark, 29 N. J. L. 96.

POINT III.

The settlement made with certain
ofthe directors as alleged inthehill
amounted in law not to a release,
but to a covenant not to sue.

The bill of complaint alleges in paragraph 32
page 67, that certain directors (naming them) a
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made partial restitution of the losses, which were
accepted from them respectively in settlement of
the complainant’s claims against them severally,
and sets up specifically that this was “ without
prejudice to the causes of action against the other
directors as herein alleged

Counsel for the appellants admit upon their brief
that the question is a new one in this jurisdiction.
This means that they have been unable to find any
case holding that a reservation of right against per-
sons jointly liable is not sufficient to constitute the
instrument a covenant not to sue as distinguished
from an absolute release.

We respectfully subm it, however, that this Court
in the case of Bowne v. Mount Holly National
Bank, 16 Vroom, 360, has already decided the point
in favor of the respondents’ position. The law
in other jurisdictions is almost unanimous in favor
of the proposition that any such reservation reserves
the rights against the other defendants and consti-
tutes the instrument a covenant not to sue.

Dwy v. Conn. Co., 92 Atl. 883 (supra), col-
lating the authorities.

The appellants must establish affirmatively two
propositions: (1) Thatunder all the circumstances an
absolute release of certain of the directors released
all of the other directors, and (2) that the instrument
which has been given in this particular case was
such an instrument. We believe that we have suf-
ficiently shown that the law is otherwise than that
contended for by the appellants and that therefore
they have not sustained the burden under (1), and
with reference to (2), that they failed to cite a single
au hority binding upon this Court for the conten-
ion that a settlement such as is described in the bill
°+hCOM" a ’ ma<”e reservations against the
0 er parties, etc., isto beregarded as such an abso-
u ere’ease as they contend for.

Certainly there is no sanctity about a release any
more than about any other formal instrument, and
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when it is alleged as in this bill of complaint that
such settlement with the directors was made with
reservations of rights against the other directors, that
allegation is not to be dismissed, nor to be disre-
garded, but it is to be presumed that the parties in-
tended that the transaction, whatever its apparent
form, should have the effect, and only the effect, of
preserving all rights against the other defendants.
The contentions of the appellants are not such
as to appeal to a court of equity. The bill of
complaint charges them with a course of con-
duct negligent in the extreme. Their conduct
has resulted in a very serious loss of funds of the
depositors entrusted to their care. As men of
some standing in their community they have by the
lure of their name induced the public to entrust to
them their savings, with the result that over one-
half of the amount entrusted to them has been lost.
This situation having been discovered and the bank
having been closed, certain of the directors have
come forward and paid substantial sums of money
in partial restitution of the losses. This money has,
to the extent of the amount received, aided in restor-
ing to the depositors something of their losses.
The Court, with its general business experience
and knowledge, knows that a payment made
at an early date may frequently be of the
greatest value, and such payments as were received
from the directors referred to in the bill may fairly
be presumed to have had that result. These defend-
ants, however, have paid nothing; they have resisted
and are resisting the attempt to hold them respon-
sible for the loss of the funds entrusted to their
care. They are here in this court asking that they
be turned from the court free of liability, not be
cause they are not guilty, not because they have
discharged their liability—but because certain °t
directors did not have to be driven to judgment, but
voluntarily came forward and paid overto the om
missioner a substantial sum of money for the ene
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of the depositors. Certainly in order to entitle the
Court to hear their contention with any patience,
the appellants must present to the Court the most
overwhelming authorities, requiring and compelling
the Court to award to them their strict legal rights,
But such is not the case. The appellants have pro-
duced no authorities whatever calling upon this
Court to hold them harmless. Counsel for one of
the defendants insists that they are entitled to be
discharged because, in order to be logical, the Court
must reach that conclusion.

In conclusion counsel for the complainant desire
to emphasize that the settled policy of the State of
New Jersey as found in its reported decisions is that
negligent directors of a failed banking institution
shall be compelled to account for its losses. One
pretext after another has, in the various cases which
have come up in the Courts of this State, been urged
upon the Courts, some of them with the greatest
ingenuity by conspicuous counsel of great learn-
ing, and yet the result has been invariably and in-
flexibly to hold such directors strictly to an account-
ing. Many of the points which have been in the
earlier cases relied on to relieve directors have been
matters of much more serious difficulty to the com-
plainant than any point involved on this appeal,
and yet the uniform holding of the Court has been
such that none of such directors have been per-
mitted to escape from the accounting desired. In
State of New Jersey there is not that liability of
stockholders in banking institutions to depositors
W m a “ea’ure the banking laws of the State
o ew York and other states, and of the national
an ing law; but it is the proud boast of bankers in
ew Jersey, and properly so in the light of the de-
cisions of the Court upon this subject, that the

a eof New Jersey has adopted a fixed policy of
ccoun g ility on the part of directors, and that

hnlrf U6 crea® nf a cause of action against stock-

nn m1S pe® laPs ur,able to respond in damages, is
ore effective than such a judicial policy.
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POINT V.

The order appealed from should be
in all respects affirmed.

Respectfully submitted,

Roger Hinds,
Solicitor of and of Counsel with
Respondent.

Edward F. Crark (of the New York Bar),
Of Counsel.

[6475T |
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as the bill of complaint discloses, have been re-
leased of liability in the premises, and against
whom no relief is therefore prayed and who have
not been brought in as parties to the suit.

This brief is intended to supplement the able
brief prepared by Mr. Abram H. Cornish, filed ;n
this appeal on behalf of the appellant, William T.
Benjamin, and we take the liberty to suggest to
the Court that a perusal of the brief of Mr. Corn-
ish first, might be advantageous—in view of the
fact that this brief was prepared with that of M.
Cornish’s in mind.

The bill of complaint charges the appellants
and all the directors of the Roseville Trust Com
pany, (whose failure about two years ago created
such a sensation), with gross negligence in the
performance of their duties; and attributes a loss
of about one half a million dollars to such di-
rectors; in the thirty-second paragraph of the hill
of complaint occurs this phraseology:

“That William P. Odell, William Fair-
lie, John S. Bell, Fred Kilgus, William J.
Banister, Clinton F. McCord, James B
Banister, William W. Woodward and El-
mer K. Sexton, certain of said directors,
have made partial restitution of said losses,
which your orator has accepted from them
respectively in settlement of his clains
against them severally in behalf of sai
Roseville Trust Company, pursuant to an
agreement duly made with said directors
on December 10, 1913, and pursuant to an
order of this Court made December
1913, and pursuant to the express provis
ions of statute, but without prejudiceto e
causes of action against the other direc or

as herein alleged.”
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The appellants moved the Court below to strike
out the bill of complaint on the ground that the
just quoted recital in the bill of complaint dis-
closed that the directors who had settled had been
released by the complainant, and that the appel-
lants being jointly liable with the parties re-
leased had also been discharged, by operation of
law, on the theory that the release of one or more
of several or many joint tort feasors released all.

This contention was made despite the fact that
the quoted portion of the bill alleges that the set-
tlements with discharged directors were made
“without prejudice to the causes of action against
the other directors as herein alleged” ; the conten-
tion under this head being, that such reservation
under settled rules of law was null and void; and
generally inoperative, because upon an agreement
between A and B, A can not contract away the
legal result of that contract as far as the rights of
athird person are concerned.

For example: Partners by a partnership agree-
ment can limit their liability inter sese but such
limitation, though expressed in the most formal
manner, can not at common law affect the rights
of creditors of the partnership or other third part-
ies.

The learned Vice Chancellor whose opinion is
the foundation of the order dismissing the motion
to strike out the bill, held that the decision of our
Court of Errors in Bowne vs. Mount Holly, 45

J. L, 3Q establishes the law of this state

ot at where there is a release under seal, with
reservation of right against other parties jointly

severally liable, the release does not exoner-
a \\t °Sa*ams*warl the reservation runs.

W\& do not believe that the decision of this Court

owne vs. Mount Holly, IS to be so interpreted
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we also contend that this Court upon examination
of the principles applicable should declare the law
to be that in case of a release of one or more joint
tort feasors with a reservation of right against the
others jointly liable, the reservation is inopera-
tive and all are discharged.

Had the Court below not placed itself upon the
grounds indicated and had the Court instead
stated that the bill of complaint did not disclose
sufficient facts to enable a decision of the mooted
question, we would not have prosecuted this ap-
peal; but unless we challenge the decision of the
Court below, by this appeal, such decision will
stare us in the face as res adjudicata during the
further progress of the suit.

At this point we desire to call the attention of
this Court, as we called the attention of the Court
below, to the fact that Rule 32 of the Chancery
Act (1915) permitted the Court to order a more
specific and detailed statement of the written
agreement by which the settlements aforesaid
were effected, in order to insure a full satisfac-
tory and complete determination of the issue of
law raised by the motion, upon full disclosure of
all the facts.

Rule 32 reads as follows:

“ The Court may, in its discretion, order
further and better particulars to be given
of any matter stated in any pleading, or
may order a bill of particulars to be given,
in any case in which it may be justly re
quired. ™’

However, the Court below having set forth
what it considers to be the law of the case, i
would seem highly desirable that this our
its determination should either affiirmtha e
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termination of the Court below is correct or re-
state the law in accordance with its own conclu-
sion. The question of law is fundamental and
should be determined as early as possible in this
cause by our Court of last resort.

In coming to its conclusion, the Court below un-
doubtedly was moved by the fact that in the com-
plainant’s brief is contained an admission that the
statute referred to in the thirty-second paragraph
of the bill of complaint, as the statute pursuant to
whose express permission the settlements were
mede, is a statute which deals with releases of
such character that, but for a saving clause in
such statute, such releases would extinguish the
liability of the parties not released; such statute
has been quoted at the bottom of page 5 and at the
top of page 6 of Mr. Cornish’s brief.

We shall therefore press two points upon our
argument:

First, that the bill of complaint discloses that
releases were given to certain of the parties in
solved.

Second, that the effect of such releases is to dis-
charge the appellants.

POINT ONE

The Bill of Complaint discloses that the
directors, William P. Odell, William Fair-
lie and others, were released of and from all
liability with respect to acts for which they
Were jointly liable with these appellants.

f 6 already quoted paragraph thirty-two
n. ?  of complaint above; the allegations
erem disclose that there was a settlement made
W the directors specified, with respect to all
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claims against them severally, upon payment of
what is alleged to involve a partial restitution of
losses suffered by the hank, through the joint acts
of these appellants and of said directors with
whom settlement was made; we understand the
rule to be that upon demurrer (and our motion is
equivalent to a demurrer), all legitimate infer-
ences are to be drawn against the pleading de-
murred to; the allegations of the complainant
make patent that he took a smaller sum than he
alleges in his bill of complaint was due from the
parties released; and that he effectively con-
tracted in writing that such sum settle his claims
against such parties severally; in short, that he
took what he alleges to be a partial restitution in
full discharge of his claim, as far as it affected the
individuals involved, who are charged to be liable
for the whole loss, and that such discharge was
effected by means of a contract.

The only contract which will be effective to ac-
complish such discharge is a release.

It may occur to the Court that the complainant
was initially under no obligation to show in his
bill of complaint any facts whatsoever with regard
to the settlement and release of certain of the di-
rectors of the Trust Company, but might have
omitted altogether all reference to such release
and settlements; that the complainant might nave
so framed his pleadings, is unquestionable; but
having once touched upon the matter, and shown
facts which exonerated certain of the possible de-
fendants, it became complainant’s duty to set
forth the matter fully and with precision;int s
respect the case is somewhat similar to colgate vs.
Malvern Land co. (not reported) in which ice
Chancellor Emery sustained a demurrer filed un-
der the following circumstances: the complainant
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brought her bill to foreclose a mortgage which
covered various tracts; in her bill of complaint,
she alleged that certain portions of the mortgaged
premises had been released from the lien of the
mortgage without specifying what tracts were so
released; the demurrer was founded upon the cir-
cumstance that the bill did not disclose what tracts
were released and that it might well be that the
tract which the demurrant held was involved and
sowas not subject to sale etc., in accordance with
the relief apparently prayed for; the learned Vice
Chancellor pointed out that for all the bill showed,
it might be possible that the complainant was en-
titled to no relief as against the demurrant and so
sustained the demurrer.

In the case sub judice it may well be that settle-
ment with and releases given to certain directors
may release all ; it may also be true that the par-
ties released or some of them may be primarily
liable with respect to certain losses, and it is im-
portant for the appellants to know whether the
exonerated directors can be brought in as parties
to the bill or not; if fully and completely released
of all liability, we have one state of facts; if not,
we may have another state of facts.

If fully and absolutely released by the complainr
ant thé exonerated directors are released for all
purposes and can probably under no circumstan-
0es be made parties to the bill, even if they are
primarily liable and the appellants only second-
arily liable. The bill fails to make them parties*
end explicitly seeks to justify their absence by am
explanation which points to their absolute dise
charge from all liability.

Bearing the foregoing considerations in mind
is it not fair to say that the complainant is in no
position to deny that the agreements into which he
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entered with the released directors effectively re-
leased and discharged them of all liability in the
premises, so they can not now upon any theory
be made parties to the suit; in short, technically
speaking, they were released; and that therefore
what we have to deal with in this case is « cecnmcal
release.

If our suggestions are not well founded, then
the learned Vice Chancellor, we submit, should not
have disposed of the matter as if technical releas-
es were involved, but should have availed himself
of the practice outlined in Rule 32 of the new
Chancery Act.

The complainant knows the facts; it was he who
gave the releases; they are certainly better known
to him than to these appellants. Having chosen
to exculpate certain parties, and to explain why
he has not made them parties to the suit, should
he not explain so fully that we may be assured
that his act of exculpation has not discharged us?
And if the complainant so fails to explain, should
not all inferences run against him and his conceal-
ment?

POINT TWO

A release given to one of several tort
feasors with reservation of right of action
against the others, nevertheless operates to
discharge the others and the reservation s

void.

This question, we believe, has never been de-
cided in this state and it will be necessary, we Pr®
sump, in this Court to deal with the matter onPrl
eiple, in the light of adjudications in ether ijur
dictions. McBride vs. Scott, 132 Mic ., >./
93 N. W., 243; 61 L. R. A, is absolutely m po
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We will assume that this Court will not hesitate
to inflexibly apply the rules of logic in its task of
determining what is the law, no matter what the
result may be; in certain jurisdictions the Courts
have come to a conclusion unfavorable to our con-
tention; but by what appears to us as an abandon-
ment of logic—as Judge Wheeler of Connecticut
in criticising the Supreme Court of his own state
pointed out in a case on the very topic involved,
{Divy vs. Connecticut, 92 Atl. at 890 bottom).

Indeed, as we shall endeavor to point out par-
ticularly, the conclusion of this Court must be
based largely upon the choice which this Court
may make, between inflexibly applying the fixed
principles applicable to the topic, on the one hand,
and on the other hand, refusing to adopt such in-
flexible course and submitting to the desire to
reach a result more conformable to what the
Courts of certain jurisdictions have fleerne»
“ought to be.”

The conflict between desire and reason is well

lgeut by Judge Wheeler in the case just cited, when
says:

“1 concur in the result, but not in the
reasoning of the opinion. It has long been
the settled principle of our law that the re-
lease for a consideration of one of several
joint tort feasors is a release of all. This
rule works injustice. Courts struggle to
take a given case out of its grasp, as the
majority opinion vividly portrays.”

The Courts in those jurisdictions which have
shown weakness in applying a severe logic to the
question under discussion, have invariably reach-
6 a conclusion at variance with that arrived at
1 s™rner jurisdictions, by determining that a
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release with a reservation of right against
strangers to the release should be construed as
a “ covenant not to sue;” but in Bowne vs. Mount
Holly, (45 N. J. L., 362), our Court of Errors
decided to recognize the distinction between a
covenant not to sue and a release; in that case
an attempt was made to convert a release into a
covenant not to sue, but the Chancellor speak-
ing for the Court of Errors said:

*The instrument is a covenant not to
sue; it is not a release.”

The distinction between a covenant not to sue
and a release is very ancient; we quote the fol-
lowing:

“With respect to a covenant not to ste,

it is observable, that the principle upon
which a covenant of this kind is held to
operate as a release, is to avoid circuity
of action; but it goes no further. There-
fore if two be jointly and severally bound
and the obligee covenants with one of them
not to sue him, he may nevertheless sue
the other. Lacy vs. Kinaston, 12 Mod., 46,
'552; s. ¢. 1Ld. Raym., 688. Dean vs. New-
* MU,, 8 T. R, 688. Dean vs. Newhall, 8
T. R, 168. So a covenant not to sue one
of two joint debtors, does not operate as
a release of the other. Hutton vs. Eyre, 6
Taunt., 289” (page 112, note vol. Il, E<®
tion in Prudential Law Library, Co. Litt,

sec. 376, 232 a).
We respectfully suggest that the proper mental

attitude is well indicated in Kennedy vs. Kemedy,
29 N. J. L., at page 188, where the Court sa



“1t is of the utmost importance to ad-
here to a settled rule of law easily applied
and not to set every case afloat on the great
sea of intention, from which no two pilots
can find the same harbor.”

Wk realize fully the great respect which should
be paid to the opinions of the Courts of those,
jurisdictions which have converted releases into
“covenants not to sue,” in a desire to achieve
what “ ought to be,” but in point of fact as Judge
Wheeler (supra) points out, to pursue such a
course involves an abandonment of established
principle; Judge Wheeler frankly says that

“time has proved that the rule we are con-
sidering is wrong in principle and in opera-
tion promotes injustice,”

and therefore frankly discards the rule, in con-
trast to his judicial brethem, who proclaim the
rule but fail to adhere to it.

Such a course we respectfully submit while
producing possibly desirable results in specific
cases has a direct tendency to make the law * as
long as the Chancellor’s foot,”—to use the homely
adage. To us it appears that Judge Wheeler’s
course is patent and almost fairly avowed ju-
dicial legislation.

A signal illustration of the courage that our
judiciary have displayed in applying the law in-
flexibly to a case similar to the one in hand is
that furnished by the decision of Chief Justice
Beasley in Munyon v. French, 60 N. J. L., at page

I12; the opinion in that case concludes as fol-
Ons:

“The question above decided that the re-
lease of one joint obligor is a bar to a suit
on the bond;”
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in that case the release resulted from the filing,
by the plaintiff, of his proof of claim against a
general assignor who had become insolvent, and
who was a party to the bond sued upon subse-
quent to his insolvency; the-Court held that the
release of such general assignor—effected by fil-
ing with the general assignee the plaintiff’s claim
based upon said bond, worhed a discharge of the
person who was jointly liable with him on the
bond.

In that case had the Court been willing to aban-
don logic, it might well have said that the act
of 'the creditor in filing his proof of claim against
the insolvent—which could in no wise be detri-
mental to the co-obligor, but could only act to
his benefit—should not be permitted to so operate
as to discharge the co-obligor absolutely
from the payment of his unquestioned in-
debtedness; especially in the face of the
fact that only a small fraction of such debt had
in fact been realized from the estate of
the insolvent; but instead the Court had the
courage to inflexibly apply the rule according to
the demands of logic.

The principles we invoke are well established
in English and New Jersey Law.

In Coke on Littleton, Sects. 372, 232 a, is found

the following:

“Also if two men do a trespass to an-
other, who releases to one of them by his
deed all actions personal, and notwith-
standing sueth an action of trespass agains
the other, the defendant may well shewthat
the trespass was done by him, and by
other his fellow, and that the plainti y
his deed (which he sheweth forth) re ease
to his fellow all actions personal, and de-



13

maud the judgment, etc., and yet such deed
belongeth to his fellow and not to him.”
Also:

“If two are bound in an obligation, and
the obligee releases to one of them proviso
that 'the other shall not take advantage of it,
the proviso is void. Lit. Rep., 190” (note
171, page 112, Co. Litt., Vol. Il, Edition
Prudential Law Library; the case referred
to in Littleton’s Reports is Everard vs.
Herne, and the question was decided on
demurrer, see Lit. Rep., 190, Prudential
Law Library).

In Rogers vs. Cox, (66 N. J. L., at 434), the
Court of Errors decided:

“In case of joint tort feasiance satisfac-
tion by any one liable discharges the claim
for damages. The injured person is legally
entitled to but one satisfaction. This has
been the law from very early times (Co.
Littl. 232a.,, Sec. 376, Cocke vs. Jewnor Hob.,
66), and is well established in this Court.
Spurr v. North Hudson County R. Co., 27
Vr., 346. If the defendant be considered
merely as the instigator of Potiers tort,
the case is not different. Bird vs. Randall,
31 Burr., 1345.”

“A release under seal implies consid-
erations. Hence the plea of release in this
case is an absolute bar to the action.”

A strong reason for believing that the rule in
this State is as we contend, may be found upon
examination of the statute shown in the Comp.
Stat., page 3781, Sec. 15; that act, which is un-
doubtedly the act referred to by the complainant
m Ms bill of complaint (page 67, lines 29-34)
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would indicate that the legislature found it nec-
essary to pass a statute in the particular case
specified in the statute; if the rule of this state
were not as we contend it should he, there would
have been little or no occasion for the enactment
of the statute in question.

If the law of this state permitted upon release
of one of several joint parties, a reservation by
which the others might still be held liable, the
legislature would not have found itself confronted
with an evil in the common law which appeared
necessary to remedy; while it is perfectly true
that the act in question only applies in case where
a bond has been given by a corporate official who
has been guilty of a wrong and suit on the bond
is brought, and requires the intervention of a
Receiver appointed by a Court, that fact does
not militate against our deduction; on the com
trary, it proves that the legislature only desired
to make a breach in the general rule under the
specific circumstances set forth or outlined in the

mstatute;
#

# * * *

In the case of Dwy vs. Connecticut Co., 92 All.
Rep., 883, the Court considers the various rea
sons which have been laid down or suggested as
the foundation of the rule which we invoke (see
92 Atl. Rep., 884, second column) ; five reasons
are there considered, which have been garnere
from the wealth of judicial expression on this
topic; curiously, the Connecticut Court m a
case, selects only one of the reasons for the me
which its examination of the many cases on e
topic discloses; and argues out the matter t ere-
after on the basis of the single reason selected
Is this not an imperfect method of treatmen .
now urge that all five reasons, having eir



dation deep in the roots of judicial 'decision
should he considered and that no one of these
five reasons can with propriety be discarded.

The first reason noted (and discarded) in Dwy
\s. Connecticut finds its basis in the rule that one
cannot by a proviso in an agreement make nuga-
tory the effective contractual feature of the agree-
ment; this rule has received recognition in this
state, as will appear from the following:

In Vickers v. Commercial Co., 67 N. J. L., pages
673to 676, the Court had to deal with an attempt
by a party to provide by stipulation in an agree-
ment for a limitation upon his liability, which
would have made nugatory the obligation which
he entered into under jsuch agreement; in dealing
with the subject matter the Court quoted these
significant words from various sources:

“the defendants first enter into a clear
personal covenant and then they endeavor,
by the proviso to relieve themselves from
all personal liability. ’’

“Therefore if the defendants have en-
tered into a covenant jwhich, to any extent
binds them personally, this proviso is at
variance with such covenant, and conse-
quently must be rejected as repugnant ac-
cording to the authorities cited. 1 Ad.
Cont. (Ed. 1888) 297 stated the principle
thus: ‘If a man covenants in his own name
for the performance of some particular act
or duty and then seeks, by proviso to relieve
himself from all liability upon the covenant,
the proviso will be rejected as being re-
pugnant to the covenant.” ”

The other four reasons dealt with in Dwy vs.
Conrecticut, we believe, will appeal to a New Jer-
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sey Court upon mere inspection; we may add the
following, however:

In the' case of Munyon vs. French (supra), the
plaintiff was not under any legal obligation to file
his proof of claim with the general assignee, hat
having done so he could not complain of the result
of his own act; similarly here; the law permitted
the complainant to bring suit against one or all
the directors.; this is a very broad right and
should not be stretched to such limits as may aid
oppression; the complainant for reasons good ad
sufficient to him has chosen to discharge certain
of the directors who were liable for all the dam-
age which the complainant alleges; as to them,
the complainant’s claim is completely satisfied; he
has accepted moneys from them in full settlement
of all claims and demands against them severally;
should he be permitted to have not only the ad-
vantages of the law but also advantages which the
general rule of the law prohibits ; he wishes both
to eat his cake and have, it, to have both the ad-
vantage of law and to contract away the disad-
vantages that are inseparably connected with that
advantage; why should the law be so tender with
respect to him as to ignore its own rules and per-
mit him to contract away their efficacy.

This brings us to the leading modem case
which supports our point of view, namely, the case
of McBride vs. Scott (a Michigan case) 93 N. W
243, which is also reported in 61 L. R. A 445 m
this Michigan case the two opposed lines o e
cision are thoroughly discussed and the Court no
only applies the rules Which Judge w heeler pom s
out that his colleagues had thrown into the discard
in the Connecticut case, but also the Mic igan
Court points out the strong practical reasons

which should commend the rule to us.



POINT THREE

The complainant may endeavor to support the
releases by reference to that provision of our acts
relating to joint debtors which is found in Comp.
Stats. 3781, Sec. 15, referred to above; this stat-
ute, however, it is contended has no application
for two reasons: first, by Sec. 17 it is provided
that no ““ compromise or settlement shall be made
as aforesaid without the approval first had and
obtained from the Court out of which such re-
ceiver or trustee was appointedthe Commis-
sioner of Banking & Insurance was not appointed
as receiver or trustee by any Court; secondly, said
provision, we believe, only applies to cases where
abond has been given to answer for the malfeas-
ance or misfeasance of an officer of a banking or
other corporation; the act provides that

“the receiver or trustees or such person,
corporation or officer as may be empowered
to bring such action on such bond may set-
tle and compromise with, release and dis-
charge anyone or more of the parties so
liable, and such settlement, compromise, re-
lease or discharge shall not affect or con-
stitute any defense to any such action or
right of action at law or in equity against
the other parties so liable.”’

POINT FOUR

The order of the Court of Chancery should be
reversed and either the bill of complaint dis-
missed, or the complainant given leave to restate
the facts with regard to his discharge of certain
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directors, so that it shall fully appear from his
bill of complaint whether or not the discharge of

the directors who are not parties to the bill has
exonerated the other directors or not.

Respectfully submitted,

OTTO A. STIEFEL,
Of Counsel with George E. Krug,
and Charles C. Lurich.
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New Jersey Court of Errors
and Appeals

IN CHANCERY OF NEiW JERSEIY

Between
Geoege M. La Monte, aIS Com'
missioner of Banking & In-
surance etc., in behalf of and
in the name of Roseville
Trust Company, On Bill.
Complainant, 20
and
Haevey Mott, Charles C.
Lubich, and others,
Defendants.

Notice of Motion to Strike out Bill of
Complaint

Take notice that | shall apply to his Honor gQ
Edwin Robert Walker, Chancellor of the State of
ew Jersey, on "Tuesday the 17th day of August
AN %en °(d°ck in the forenoon or as soon
ereafter as counsel cam be heard, at the State
Rouse at Trenton. 1

FIRST
For an order striking out the bill of complaint

In- e above entitled cause, the grounds for said
application hems’as fnlWsi- 40
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Notice of Motion to Strike out Bill of Complaint

1. That the various causes of action suggested
or set forth or in part indicated in said bill of
complaint are not separated and distinguished in
accordance with the 46th Rule of the General
Rules under the Chancery Act (1915); that they
are not numbered so that the defendant below
named can clearly distinguish what are intended
by the complainant to be the several and distinct
causes of action intended to be set forth by the
complainant and so that the defendant can frame
full and satisfactory answers to the wvarious
causes of action which may be involved and can-
not properly plead his defenses, and especially
cannot plead them so that his several and sepa-
rate defenses to each one of the causes' of action
involved can be separately and distinctly tested
ass to their suffiigienoy and validity before the
proofs are taken in this cause.

2. That the Commissioner of Banking and In-
surance the complainant in this suit is without
right or title to bring the suit, that the aot en-
titled <An Act to amend the Act entitled An Act
Concerning Trust Companies (Revision of
1899) *’’ in said bill of complaint mentioned is
unconstitutional and void in so far as said act
provides that said Commissioner may forthwith
take possession of the property of Trust Com-
panies and retain such possession until such
Trust Companies shall resume business or the af-
fairs thereof be finally liquidated as in said act
provided; and because said act is unconstitutional
in that it involves an attem pt by legislation to au-
thorize the taking of property without due pro-
cess of law.



Notice of Motion to Strike out Bill of Complaint

3. That the pretended canses of action are
causes of action if any belonging to the Roseville
Trust Company, and that said' action is not
brought by the Roseville Trust Company or its
lawful successors or its lawful assigns, or by any
person or persons, authorized by any valid law
or act to bring said action.

4. That the defendants on whose behalf this
notice is given are exonerated by reason of the
acceptance from the directors named at the begin-
ning of the thirty-second paragraph of said bill
of complaint, of the sums of money therein re-
ferred to, jin settlement of the claims ajgainst
them, being the very same claims that are now
sought to be enforced in this suit; that on this
account the defendants Charles C. Lurich and
George Ei. Krug are released and discharged of
all liability on account of the apieged matters
complained of, in this suit.

SECOND
In the event that the first noticed motion should
not prevail, for an order striking out the follow-
ing paragraphs of said bill of complaint on the
respective grounds stated, unless the court sees
fitto order appropriate amendments:

10

20

30

1. Tenth paragraph: On the grounds that the

allegations therein are of such a general nature,
so uncertain and obscure that the defendant is
nnable to answer the same or prepare any de-
fenses thereto; that said tenth paragraph does
not disclose a definite and coherent and intellig-
ible cause of action; further that it recites that
because of the failure of the defendants to

40



Notice of Motion to Strike out Bill of Complaint

perform all and singular all the duties cast upon
them as directors of Roseville Trust Company,
some of the losses afterwards in said bill partic-
ularized were brought about and the insolvency
of ithe Trust Company occasioned; that the de-

jg fondants should) only be required to answer sepa-
rate iand distinct chargeis, each one charging with
full particularity a specific act or acts alleged, in-
volving a specific breach of duty resulting in loss
to the Roseville Trust Company, with a state-
font of the loss as specific as the circumstances
permitor require; that said paragraph is in viola-
tion of Rule 33 of Schedule A, Rules under the
Chancery Act 1915; that said paragraph is im-
pertinent and scandalous.

20 2. Eleventh paragraph: On the ground's that
said paragraph is simply a pretended summary
of practically all duties cast upon the defendants
by law; that the last sentence thereof described
all said duties in full and the greater part of
said paragraph is vicious for prolixity andlun-
necessary repetition; that the averments in said
paragraph simply involves an attempt to state
the law relating to the duty of trust company di-
rectors and. that the defendants cannot answer it

30 nor join issue on it and the complainant cannot
demand discovery with respect ;to it.

3. Twelfth paragraph: On the grounds'that the
allegations in said paragraph do not state a spe-
cific definite, coherent or intelligible cause of
action; that defendants cannot answfer said para-
graph without answering almost the whole of thie
remainder of the bill of complaint; that said par-
40 agraph is uncertain and that in its reference to
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Notice of Motion to Strike out Bill of Complaint

tke alleged allowance of reddest and criminal
mismanagement said paragraph is impertinent
and scandalous; that said paragraph is not sus-
ceptible of giving rise to a definite and determ-
inable issue for the court’s determination; that
said paragraph is unnecessary:,

10

4. Thirteenth paragraph: On the grounds that

said paragraph dotes not state a cause of action;
that the defendants cannot ascertain from said
paragraph whether they are charged with know-
ing that Raymond E. Smith was not honest or
whether the charge intended is that they ought
to have known such alleged dishonesty; that the
reasons and grounds for the allegation that they
“ought to have known” his dishonesty when they
employed him are not disclosed; that the employ-
ment of Jennings, Thompson and Mindnich is not
alleged to have resulted in loss to the Trust Com-
pany; that it is again not certain whether said
paragraph charges knowledge of the alleged
character of these employes or whether the
charge is limited1lto averment that the directors
“ought to have known” of this in some wlay un-
disclosed by the complaint; that the averments in
said paragraph are so loose, indefinite and un-
certain that these defendants are unable to an-
swer the jsame issnably and to determine whether
they are expected toi answer the same.

A Ollrheeitlth paragraph: On the grounds that
said paragraph sets forth no cause of action; that

16 paragraph as therein al-
eged do not constitute an averment of a breach of

N ese defendants as directors; that no
owledge is by said paragraph imputed to these

20

30

40
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Notice of Motion to Strike out Bill of Complaint

defendants so as to justify the conclusions
reached at the end of the paragraph by the plead-
er; that these defendants cannot plead issuably
thereto or defend themselves by an answer there-
to of the character allowed! by the proper rules

jg of pleading; that averments of fact and conclu-
sions of laiw, attempted to be drawn therefrom
(in part beginning, “ That the paverai acts and
doings” ), are combined in this paragraph, in such
a manner that these defendants are unable to an-
swer the same according to the practice of this
court.

6. Fifteenth paragraph: On the grounds that
said paragraph discloses no cause of action
against these defendants ; that each item of theft,

20 there being no allegation or suggestion of con-
spiracy as to these defendants, would (if there
were any ground of action at all) be a separate
cause of action.

j 7. Sixteenth paragraph: On the grounds that
this paragraph gives no dates, or other proper
circumstances ; that if all the alleged overdrafts
were “permitted” as alleged, as part and parcel
of one act, they might constitute one cauise of ac-
tion; if they were permitted on various and dis-
tinctly separate occasions, each would involve a
separate and distinct cause of action chargeable
to the specific defendants who might have par-
ticipated therein ; that this paragraph is so un-
certain that these defendants cannot answer the
same.

8. Seventeenth paragraph: On the grounds
that these defendants are unable to determine
40 from this paragraph whether they are simply by



Notice of Motion to Strike out Bill of Complaint

operation of law! chargeable with “ notice of said
unlawful payments and failures to charge, in the
exercise of ordinary business judgment and care
of said Directors,”” or whether these defendants
are charged with “permitting” the payments al-
leged to be made 1lout of the funds of said trust
company,” that is to say are practically charged
with crime; further, that each item making the
aggregate amount ($117,173.06) of jthe alleged
overdrafts involves a jseparate ground of action,
with respect to which these defendants are enti-
tled to he fully and separately advised, so that
they can make their separate defense thereto;
that in one aspect the liability alleged may be dis*-
chargeable undler the laws of Congress relating
to bankruptcy and in another aspect not, but that
these defendants cannot tell in which aspect they
aire charged.

9. Eighteenth paragraph: On the ground that
no cause of action is disclosed against these de-
fendants.

10. Nineteenth paragraph: Oh the ground that
no cause of action is’disclosed against these de-
fendants.

11. Twentieth paragraph: On the grounds that
the averments in said paragraph are so indefinite
and uncertain that these defendants are unable
to prepare any defense thereto or to determine
precisely what is alleged against them; that with
regard to each and every particular promissory
note in said paragraph referred to, it is impossi-
le to determine whether tlhje allegation is that the
maker was irresponsible, or only the endorses, or
only the “security,” or whether the allegation

10
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30

40
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Notice Of Motion to Strike out Bill of Complaint

involve!» some combination of these elements; that
in no instance in “ Exhibit H” is the “security”
mentioned or described; that the dates of pur-
chase of the various notes are not set forth, so
that it is impossible for these defendants to de-
termine what share they had in the purchase of
said notes; that except possibly in those cases, if
any, in which certain of jthe notes in “ Exhibit
H ” mentioned were purchased as part and par-
cel of one transaction, the purchase of each note
complained of involves a separate cause of action,
which should he specifically set forth with all
dates and other circumstances, and the “res” in
each case fully described, so that these defend-
ants can plead issuably With respect thereto; that
the price at which said noties were sold by the
complainant is not set forth; that the complainant
is not the owner and holder of the notes and has
put it out of hits power to turn over said notes to
these defendants in the event, that they should
pay the amount dine upon said notes; that con-
fessedly only part of the alleged worthless loans
are particularized in Exhibit H.

12. Twenty-first paragraph: On the grounds
that said paragraph discloses no cause of action
in the complaint; that the same is impertinent
and scandalous.

13. Twenty-second paragraph *On the grounds
that said paragraph discloses no cause of action;
that in large part it is contradicted by the aver-
ments in the fourteenth paragraph to the effect
that Raymond E. Smith’s other activities were
such that he Iicould not perform his duties as
Secretary and Treasurer” of the Roseville Trust
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Company; that is it lalso at variance with the
facts alleged in the thirteenth paragraph regard-
ing the employment of employees other than
Smith; that it is, also at variance with the corres-
pondence attached as an exhibit to the bill of
complaint; that it is so framed as to embarrass
any attempt to answer the same, being vague,
obscure and uncertain in its averments and es-
pecially obscure and uncertain in its intent.

14. Twenty-third paragraph: On the grounds
that it sets forth no cause of action against these
defendants and especially against the defendant
Charles C. Lurich; that it so prolix, uncertain,
obscure and vague that it is impossible to plead
issuably thereto.

15. Twenty-fourth paragraph:On the grounds
that it is impossible to determine whether the
allegations in siaid paragraph involve an attempt
to set forth a separate cause of action or various
causes of action *or not, or whether this para-
graph is to be 'read in conjunction with other

paragraphs to make up a cause or causes of ac-
tion.

iq

20

16. Twenty-fifth paragraph: On the grounds

that at best it sets forth four causes of action, to
wit, one against each of the examining commit-
tees and one against each of the directors con-
cerned in accepting the reports of said commit-
tees; each of which should be separately stated;
that the reports of the comm ittees which on their
ace are said to indicate that proper care had not
een employed in the making of said examina-
on are not brought into Court so that any
P eading with respect thereto may become possi-

30
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ble; that said paragraph, contains averments
which in one view may be irrelevant with respect
to the main body of the charges therein con-
tained, (see page 28, lines 8 to 16) or which may
be intended to involve a separate cause of action,
and whether one or the other view is to be taken
these defendants do not know.

17. Twenty-sixth paragraph: On the grounds
that the allegations thereof set forth no cause of
action; that said paragraph is so obscure and un-
certain that these defendants cannot ascertain
precisely what, if any charge is intended to be
made against them and are unable to defend
themselves with respect to any claim which may
be hidden in said paragraph to which in equity
and good conscience they are hound to answer;
that this paragraph involves a blanket allegation
covering a period of many years without any
dates being set and not necessarily involving
these defendants, for it speaks of “the Directors
then and there present.’’

18. Twenty-seventh paragraph: On  the
grounds that it sets forth no cause of action;
further that, it does not allege that directors did
not make “an investigation” of the character in-
dicated as required by the circumstances alleged;
that said paragraph is vague, obscure and uncer-
tain.

19. Twenty-eighth paragraph: On the grounds
that the same sets forth no cause of action
against these defendants; and is so vague, uncer-
tain and obscure that it is insusceptible of de-
fense.
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20. Twenty-nine paragraph; On the grounds
that the same sets forth no cause of action ; tmd
is so vague, uncertain and obscure that it is in-
susceptible of defense.

21. Thirtieth paragraph : On the ground that
it is impossible to legally answer ja prognostica-
tion; further that as far as the promissory notes
are concerned these were sold as in said bill of
complaint alleged for a consideration.

22 Tliirty-first paragraph: On the grounds
that this paragraph discloses no cause of action
against these defendants; that the subject mat-
ter thereof, in any event, involves eleven distinct
and separate causes of action, each of which
should be separately stated so that there might
be a separate answer to each; that said para-
graph is so lacking in specification that these de-
fendants cannot prepare their defense thereto;
that substantially it is nothing but a blanket
statement containing the pleader’s conclusions
with respect to facts in his possession and alto-
gether undisclosed by the bill of complaint.

23. Thirty-second paragraph : On the ground's
that the order and agreement in said paragraph
mentioned have not been brought into Court;
that the “ statute” referred to is not specifically
indicated ; referring to line 40, page 33 to end of
paragraph—on the ground that the allegations
referred to constitute separate causes of action
and are lacking in particularity ; further on the
ground that a mere conclusion of law of the
peader is involved; further that it is impossible
o reconcile the figure “ $640,000 and upwards”

10
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with the prior averments of the bill of complaint;
further that it is impossible to tell in calculating
the alleged loss whether the restitution of the di-
rectors who have made restitution has been taken
into consideration; further that it is utterly im
possible for these defendants either to affirm dr
deny with respect to» the allegation referred to,
no data being furnished upon which such jaffirm
ance or denial could be predicated.

24. Thirty-third paragraph: On the grounds
that certain of the directors of Roseville Trust
Company have been exonerated and discharged
by the complainant from all liability with respect
to the acts complained of; that these defendants
are alleged to be obliged to pay to the complain-
ant on account of the malfeasance of others with-
out any just cause; further that said bill of com
plaint does not disclose that these defendants are
in justice and equity obliged to make the pay-
ment to the complainant alleged as equitable and
just in said paragraph; that said paragraph is
obscure and uncertain in -that these defendants
cannot ascertain whether they aré expected to
answer both for their alleged negligence and the
malfeasance of others, or only for their own d*
leged negligence; that by reason of the sale of all
claims and assets of Roseville Trust Company.
(except those specified) as alleged in said bill of
complaint, without notice to these defendants, it
has become impossible to ascertain what losses,
if any, were suffered by Roseville Trust Com
pany on account of a large number of the matters
alleged in said bill of complaint, and the condue
of the complainant has been so inequitable in
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Strike ont Portion of Bill of Complaint

this regard as to deprive him of the right to any
relief in this Court as against these defendants.
Dated, Newark, N. J., August 10th, 1915.
Yours respectfully,
OTTO A. STIEFEL,
Solictor for Defendants Charles
C. Lurich and Georg E/.\ Krug.
-Ia 1 .1 r ' g
Roger Hinds, Esq.,
Solicitor of Complainant.

Notice of Motion of William T. Ben-
jamin to Strike out Portion of Bill
of Complaint

(Filed, ,191)
IN CHANCERY OF NEW JERSEY

George M. LaMonte, a8 Com-
missioner of Banking and In-
surance of the State of New
Jersey in behalf of and in the )
name of the Roseville Trust On Bill
Company of Newark, New Npotice of motion >
Jersey. to strike out.
Complainant,
VS.
Harvey Mott, et als,,

Defendants.

Take notice that | shall apply to his Honor, Ed-
win Robert Walker, Chancellor of the State of 40
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New Jersey on the Seventeenth day of August
Nineteen Hundred and Fifteen at 10 o’clock in
the forenoon, or as soon thereafter as Counsel
can be heard, at the 'State House in the City of
Trenton, New Jersey, for an order striking out
the following portion of the bill of complaint
filed in this 'Cause.’,

1. On page 10 in paragraph 9 the following
words, “but which he prays may be ascertained
by a proper accounting herein and be decreed to
be paid in this suit,” on the ground' that there
are no allegations in the bill which will support
an action for ian account against said defendant,
and there are no allegations in the bill which will
support a decree that the defendants be decreed
to pay any loss when ascertained, except such as
arose out of the defendant’s negligence, nor to
support anything but a money judgment.

2. All of paragraph 10, on the ground that the
allegations are of such a general nature and so
lacking in specifications that the defendant is un-
able to answer or prepare any defense thereto.

3. All of paragraph 11 on the ground that it is
a, statement or pretended statement of the law
relating the duty of directors and it is not a
proper subject of pleading, but is a matter of
argument and citation, and the defendant cannot
answer it, nor join issue on it.

4. All of paragraph 12 on the ground that the
allegations are so general and so lacking in spec-
ifications that the defendant is not able to answer
them nor to prepare a defense to them, nor does
it appear what, if any, loss, resulted therefrom*
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Strike out Portion of Bill of Complaint

5 All of paragraph 13 on the ground that the
allegations are so general and so lacking in speci-
fications that the defendant is not able to answer
them nor to prepare a defense to them, nor does
it appear what, if any, loss resulted therefrom.

6. All of paragraph 14 on the ground that the
allegations do not show that any right of (action
arose therefrom against this defendant; that it
contains both matters of proof and matters for
arguments and citation, and conclusions of law
and fact, which are not properly the subject of
pleading, that it does not appear that any loss
resulted to the complainant therefrom, that the
defendant cannot join issue thereon nor prepare
a defense thereto.

7. All of paragraph 15 on the ground that the
allegations do not show any cause of action
against this defendant.

8 All of paragraph 16 on the ground that its
allegations are so general and lacking in specifi-
tion that the defendant can answer and prepare
his defense to only a part thereof.

9. All of paragraph 17 on the ground that the
allegations are so general and so lacking in speci-
fications that the defendant is not able to make
answer thereto no'r prepare his defense; that it
contains matters of argument and conclusions of
law and fact which are not properly the subject
of pleading.

10 All of paragraph 18 on the ground that its
allegations, if true, do not constitute a cause of
action jagainst the defendants.

10
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Notice of Motion of William T. Benjamin to
Strike out Portion of Bill of Complaint

11. All of paragraph. 19 on the ground that its
allegations, if true, do not (constitute a cause of
action against the defendants.

12. All of paragraph 20 on the ground that the
10 allegations are so general and so lacking in speci-
fications that the defendant is not able to meke
answer thereto nor prepare his defense; that it
contains matters of argument and conclusions of
law and fact which are not properly the subject

of pleading.

13. All of paragraph 21 on the ground that its
allegations, if true, do not constitute a cause of
action against the defendants.

20 14. In paragraph 22 from 12tli line of page 21
to end—on the ground that it consists of con
clusions of law and fact, not properly the sub-
ject of pleading and that the jallegations, if true,
-do not constitute a cause of action against the
defendants.

15. All of paragraph 23 on the ground that its
allegations do not show what losses, if jay, re-
sulted from any negligent act of this defendant,
and he is not able to answer the same or prepare

his defense thereto.

16. All of paragraph 24 on the ground that it
contains jallegations which, if true, constitute
three separate causes of action and as to the first
of which it appears from the bill of complaint
that it is not a cause of action against this de-
fendant.

17. All of paragraph 25 on the ground that its
40 allegations contain two separate causes of action
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Notice of Motion of William T. Benjamin to
Strike out Portion of Bill of Complaint

for which this defendant may or may not be
liable or for which he may be lisible in different

oCegrees.

18 All of paragraph 26 on the ground that the
allegations are so general and so lacking in spec-
ifications that the defendant is not able to make
answer thereto nor prepare his defense; that it
contains matters of argument and conclusions of
law and fact which are not properly the subject
of pleading.

19 All of paragraph 26 on the ground that the
allegations are so general and so lacking in speci-
fications that the defendant is not able to make
answer thereto; nor prepare his defense; that it
contains matters of argument and conclusions of
law and fact which are not properly the subject
of pleading.

2. All of paragraph 28 on the ground that the
allegations are so general and so lacking in speci-
fications that the defendant is not able to make
answer thereto noir prepare his defense; that it
contains matters of argument and conclusions of
liawand fact which are not properly the subject
of pleading.

2L All of paragraph 29 on the ground that its
alegations are so general and lacking in speci-
fications that this defendant cannot make answer
aor prepare his defense thereto land that the re-

ief prayed for is not sustained by iany of the al-
legations.

2. All of paragraph 30 on the ground that it
S ows no cause of action against the defendants.

10
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Notice of Motion of William T. Benjamin to
Strike out Portion of Bill of Complaint

23. All of paragraph 31 on the ground that the
allegations are so general and so lacking in speci-
fications that the defendant is not able to meke
answer thereto nor prepare his defense; that it

ja contains matters of argument and conclusions of
law and fact which are not properly the subject
of pleading.

24. In paragraph 32 from the words in line 40
page 33 “that as a result of the foregoing acts”
to the end of the paragraph, on the ground that
the allegations are so. general and lacking in
specifications that this defendant cannot meke
answer nor prepare his defense thereto, that the
allegations referred to constitute separate

20 causes of action; that the allegations do not
show any basis for the relief prayed.

25. All of paragraph 35 on the ground that the
allegations of the bill do not show any basis for
the relief prayed.

And further take notice that at the same time
and place | shall apply to the said jChancellor for
an order striking out the whole of the bill of
complaint filed in this cause on the grounds, first

gg that the bill does not conform to sections 45 and
46 of schedule A of the supplement to an act re-

. specting the Court of Chancery, approved March
30th, 1915, second, that the act under and by vir-
tue of which the Commissioner of Banking and
Insurance purports to sue is unconstitutional and
void and the said Commissioner has not the ca-
pacity to maintain the action, third, the 32nd
paragraph shows that certain of this defendant s

40 co-directors have reimbursed the complainant
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strike out Portion of Bill of Complaint

for the losses sustained, if any, by the negligence
of this defendant and have received from the
complainant a full discharge therefore, which
discharge operated in law as a discharge of the
liability of this defendant; fourth, that certain of jwW
the co-directors of this defendant, namely, Wil-
liam P. Odell, William Fairlie, John S. Bell,
Fred. Kilgus, William J. Bannister, Clinton F.
McCord, James B. Banister, William W. Wood-
ward and Elmer K. Sexton who are necessary
parties to a final determination of this cause
have not been joined therein.

ABRAM H. CORNISH,
Solicitor for the Defendant,
William T. Benjamin. 20

To:
Roger Hinds, Solicitor for Complainant,
George M. LaMonte, Commissioner of Bank-
ing and Insurance of the State of New Jer-
sey on behalf of and in the name of the

Roseville Trust Company, of Newark,
N. J.
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Opinion
(Filed Dec. 20th, 1915)

IN CHANCERY OF NEW JERSEY

Between
R oseville Trust Company,
Complainant,
and
Harvey Mott, et at.
Defendants.

Mr. Roger Hinds, Mr. Wm. A. Kirk and M.
Edward F. Clark for Complainants.

Mr. Otto A. Stiefel and Mr. Abram H. Cornish
for Defendants.

stevens, V. C. This is a bill filed by George M
LaMonte as Commissioner of Banking and Insur-
ance on behalf of and in the name of the Roseville
Trust Company. It charges that the Commis-
sioner, as such, having concluded that it was un-
safe and inexpedient for the Company to continue
its business, took possession of its property and
business pursuant to the provisions of an act en-
titled “An Act Concerning Trust Companies”
(Revision of 1899) as amended by Chapter 171 of
the Laws of 1913. It charges further that the
Company was insolvent and that the insolvency
was produced by the criminal negligence of its
directors.

The application is to strike out the bill on the
ground (1) that the Commissioner of Banking
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is without right or title to bring this suit, the act
of 1913, under which he is proceeding, being un-
constitutional ; (2) that the Commissioner has
released certain of the directors and that his re-
lease has enured to the benefit of all; (3) that the
allegations of the bill are not sufficiently specific
and that they do not state a cause of action.

The first objection is grounded upon the idea
that the act of 1913 is unconstitutional in that it
authorizes the Commissioner to take possession
of the property and business of the Company
and to collect and distribute its assets on his own
motion and without judicial warrant. The act
(P, L. 1913, 282) provides inter alia, that when,
ever it shall appear to the commissioner that any

10

Trust Company has violated its charter or is con- 5

ducting its business in an unsafe or unauthorized
manner, “the Commissioner may forthwith take
possession of the property and business of such
Trust Company and retain such possession
until such Trust Company shall resume business
or its affairs 'be finally liquidated as herein
provided. Upon taking possession of the
property and business of such Company, the
Commissioner is authorized to collect monies due
to such Trust Company and do such other acts
as are necessary to conserve its assets and busi-
ness and shall proceed to liquidate the affairs
thereof as hereinafter providedi. The Commis-
sioner shall* collect all debts due and claims be-
gging to it” and “may in the name of such
™st Company prosecute and defend any and all

y and other legal proceedings,”
e ac® Anther provides that whenever the

30

40
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Company, of whose property and business the
Commissioner has taken possession deems itself
aggrieved thereby, it may at any time within ten
days after such taking possession apply to the
Court of Chancery to enjoin further proceedings.

2Q This it has not done.

20

Assuming that the defendants are in a position
to take the objection, it is a very narrow ore.
By the terms of section 22 of the act of 189
(Comp. Statutes p. 5654) under which the Com
pany was incorporated, the Commissioner wes
authorized to take the same possession for the
same reasons. In the event that he found after
investigation that a certain condition of things
existed, possession of the Company’s property
and business was to pass from the directors to
himself. This was part of the contract impliedly
incorporated into the charter. The precise do-
jection must therefore be that the Legislature had
no right by amendment, after the Trust Company
had been organized, to provide that to the pos-
session and business so taken should be added
the right to preserve it by reducing choses in act-
ion into possession, and by enforcing other clairs.
Sueh an insistment does not seem to me to be even

3Q plausible. The Company is not thereby deprived

40

of its property without due process of law or at
all.  On the contrary the property is all the better
secured when those who owe it debts or duties
are made to pay or perform them. A similar act
has been sustained by the New York Court of Ap-
peals, Carnegie Trust Co. Y. Kress 19 N E

1068.
But the defendants are in no position to raise
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the objection. The property taken is the Com-
pany’s not the defendants’. If any body is ag-
grieved, it is the Company and the Company does
not complain. If it had felt itself aggrieved,
it might according to the act itself, at any timé
within ten days after possession taken have ap-
pealed to this court, or if it questioned the right
of the Commissioner on constitutional grounds,
it could have applied; to the Supreme Court.

The Trust Company sues the defendants for the
losses resulting from their negligence. The de-
fendants answer that the Company is being man-
aged by one who has a legislative but not a con-
stitutional warrant to do so. Whether he has &
not is quite irrelevant to the question whether
the directors have failed in their duty. The law 20
is settled that it is only in cases where a statute
affects the rights of the parties to the proceed-
ing that courts will pass upon the question of
its constitutionality. Lang v. Bayonne, 45 Vr.,
K)5; State v.De Lorenzo, 51 Vr.,, 500. Here the
statute does not in the remotest degree touch the
question of the directors’ liability. They are liable
tothe corporation in the same way and to the same
extent Whether those who are managing the Cor-
poration have de jure, a right to manage it or not; SO
whether the statute be or/be not constitutional,
Just as well might the defendants object that at
t e time the suit was instituted there were two
oards, each claiming to be the rightful manager—
°ne a de facto board, in actual control, and an-
other a de jure board, entitled to control. This

ourt could not, even in a direct proceeding, de-

ermine which was the legal board, (Kean v,
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Union Water Co., 7 Dick., 813), and much less,
as it seems to me, can it, in this proceeding, pass
upon the Commissioner’s title.
It is next insisted that a release has been given
to some of the directors and that this enures to
2Q the benefit of all and is a bar to the suit. The
paragraph relied upon read's as follows:

“32. That W. P. 0., W. F. (and others
named) have made partial restitution of
said losses, which your orator has accept-
ed from them respectively in settlement
of his claims against them severally on
behalf of said Roseville Trust Company,
pursuant to an agreement duly made with
said Directors on Dec. 10, 1913 and pur-

20 suant to the express provisions of the Sta-
tute, but ‘without prejudice to the causes
of action against the other directors as
herein alleged.”

In Crane v. Ailling, 3 Gr., 423, it was held that
a release to one of two joint and several obligors
is a release to both, but that a covenant not to sue
one of the several obligors does not have the effect
of a release except to the one to whom it is given.
In Brown v. Mt. Holly National Bank, 16 ..

30- 360, the Court of Errors held that a technical re-

lease under seal given to one of several obligors,
if it provide that it is not intended to release or
discharge the others, will be construed as a cow
enant not to sue. There has been some conflict of
decision on this question elsewhere. McBride V.
Scott, 93 N. W., 243; Dwy v. Connecticut Co, 2
Atl., 883; hut any discussion of it here is out of
place; for the question is settled by our oan

40 Court of last Resort.
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The liability of the directors of the Roseville
Trust Company is a joint and several liability.
The agreement made with those who have settled
isnot, as far as appears, a technical release; but
if it be, it contains a reservation of the right to
ste and so would not operate as a discharge of
those who are not parties to it: It would, because
of the reservation, still be construed as a coven-
ant not to sue.

The third objection is that the 'bill is not suffi-
ciently specific. As to this, a careful persual of
the bill shows that it is drawn according to ap-
proved precedents. Halsey v. Ackerman, 11
Stew, 501; Wilkmson v. Dodd, 15 Stew., 235, 647.
Its allegations are *“as circumstantial and definite
& the rules of pleading require.” It would an-
swer no useful purpose’to go over them, para-
graph by paragraph. It is sufficient to say that,
taken as a whole, a clear case of negligence is pre-
sented. If a bill of particulars “may be justly
required,” the Court may in its discretion order
it P. L 1915, p. 192, Sec.,32.

| think the application should be denied.
Atrue copy.

Robert H. McAdams,
Clerk.

iq
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Order Denying- Motion to Strike out
Bill of Complaint

(Filed Jan. 8th, 1916.)

IN CHANCERY OF NEW JERSEY.
10 1

Between,

George M. LaMonte as Commis-
sioner of Banking and Insur-
iance of the State of New Jer-
sey, suing in behalf of and in
the name of Roseville Trust
Company,

Complainant,
2q against

Harvey Mott, Emiee E. Bat- )
aille, William T. Benjamin,
Harry W. F oster, W orthing-
ton H. Ingersoll, William F.
Kilein, George E. K rug,
Charles C. Lurich, G. Row-
land Monroe, John B. Scar-
lett, Raymond E. Smith and
Edward D. Dunn,

30 Defendants.

The defendants Charles C. Lurich and George

E. Krug and William T. Benjamin, having moved
this Court for an order striking out the Bill of
Complaint herein or certain paragraphs thereof
and said motion having been duly heard in the
presence of Otto A. Stiefel Esq., solicitor for an

40 of counsel with Charles C. Lurich, and George j.
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Krug, moving defendants, and Abram H. Cornish,
solicitor for and of counsel with William T. Ben-
jamin, moving defendant, and Roger Hinds, Esq.,
solicitor for complainant, and William A. Kirk,
Esg., and Edward F. Clark, Esq., (of the New
York Bar) of counsel with complainant, and due
deliberation haying been had thereon, now upon
reading the Bill of Complaint in this cause and
the notice of motion of the said defendants Lu-
rich and Krug dated August 10th, 1915, and the
notice of motion of the defendant Benjamin da-
ted August 10th, 1915.

It is on this fourth day of January, 1915, order-
ed that said motions be and the sanle and each of
them are hereby in all respects denied, with costs
of each motion.

And it is further ordered that the time of said
defendants Lurich, Krug and Benjamin to file
their respective answers to the Bill of Complaint
herein shall expire on the 29th day of January,
1916.

E.R. WALKER,

Respectfully advised,

FREDRIC W. STEVENS,
V. C.

20

gn
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Petition of Appeal
(Filed Feb. 4th, 1916.)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between

George M. LaMonte, as Commis-
sioner of Banking and Insur-
ance of the state of New Jer-
sey suing in behalf of and in
the name of Roseville Trust
Company,

Respondent, On Appeal.

and

Charles C. Lurich, George E.
Krug and William T. Benja-
min,

Appellants.

To the Honorable the Court of Errors and,
Appeals, in the last resort in all causes:
The petition of Charles C. Lurich, George E.
Krug and William T. Benjamin, the appellants in
the above stated cause-, respectfully shows that
your petitioners find themselves aggrieved by an
order made in the Court of Chancery by his
Honor Edwin Robert Walker, Chancellor of New
Jersey, bearing date the 4th day of January, in
the year 1916, wherein the said George M. La-
Monte as Commissioner of Banking and Insur-
ance of the State of New Jersey, suing in behalf

and in the name of Roseville Trust Company,
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was complainant and the said Charles C. Lurich
and George E. Krug and William T. Benjamin
(and others), were defendants, in this respect, to
wit:

That the said order orders that the motions of
your petitioners in the said cause in Chancery of
New Jersey be denied with costs, namely, the
motions of your petitioners for an order striking
out the bill oif complaint in said cause in Chancery
of New Jersey.

And your petitioners humbly appeal from the
said order of the Chancellor which orders as
aforesaid,, upon the ground that the same is er-
roneous, for that:

The Chancellor should have made an order
striking out the bill of complaint iN the above
entitled cause, for the reason, first, that your
petitioners are exonerated by reason of the ac-
ceptance by the said complainant from the direc-
tors named at the beginning of the thirty-second
paragraph of said bill of complaint, in pursuance
of the agreement in said paragraph mentioned,
of the sums of money therein referred to, in set-
tlement of the claims against them, being the
very same claims that the complainant has sought
to enforce in his aforesaid suit in Chancery
against these appellants; that on this account
your petitioners are released and discharged of
all liability on account of the allegedlm atters com-
P ined of in said suit; second, that the said bill
0 complaint shows that certain of the defend-
ants co-directors have reimbursed the complain-
an or the losses sustained, if any, by the neg-
igence of the defendants, and have received from

10
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e coniPlamant a full discharge therefor, which 4Q
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discharge operated in law as a discharge of
the defendants, your petitioners, and, there-
fore, no cause of action is shown by sid
bill of complaint; and, third, the said hill
shows that certain of the co-directors of these
defendants, namely, William P. Odell', William
Fairlie, John S. Bell, Fred Kilgus, William J,
Banister, Clinton F. McCord, James B. Banis-
ter, William W. Woodward and Elmer K. Sexton,
who are necessary parties to a final determination
of this cause, have not been joined therein.

Your petitioners therefore pray that the said
order of the said Chancellor may be reversed,
set aside and for nothing holden.

And that your petitioners may have such re-
lief in the premises as to this honorable court
shall seem meet.

Of Counsel with Appellants
Charles C. Lurich and George E. Krug.

Of Counsel with Appellant
William T. Benjamin.
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Answer to Petition of Appeal

(Filed, Feb.. 4th, 1916.)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between

George M. LaMonte, aS CommiS'
sioner of Banking and Insur-
ance of the state of New Jer-
sey suing in behalf of and in
the name Of Roseville Trust

Com pany,
Respondent. On Appeal.

and

Charles C. Lurich, Gteorge E.
K rug and wirtriam T. Benja-
min,

Appellants.

tu he®a? SWer °f the above Bamed respondent to
lants-6 *IOh  a® ea” of above named appel-

This respondent, not acknowledging all or any
A ° hia the said Potion of ap-

aeverthple®ntalne” t0 b®true’ for answer thereto
onS o L T Sand admits that an order ww
enteredintb AW Past made and

that i>umothe ° ° ? t °f 9hancery in the cause for

therein stater”w 01163 'n tbe said Portion as is
: but as to the substanceé and T%rm
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thereof this respondent prays to refer thereto
when the same shall be produced. And this res-
pondent is advised and believes that the said order
is agreeable to equity, and prays that the sarre
may be affirmed with costs-to be adjudged to this
respondent, with respect to each of the motions
denied hv said order.

ROGER HINDS,

Solicitor of and of counsel
with the Respondent.

Bill of Complaint
(Filed July 10, 1915)
IN CHANCERY OE NEW JERSEY

To the Hon. Edwin R. Walker, Chancellor of
New Jersey:

Humbly complaining, showeth, upon informa-
tion and belief, unto your Honor, your orator,
George M. LaMonte as Commissioner of Banking
and Insurance of the State of New Jersey, in be-
half of and in the name of the Roseville Trust
Company, of Newark, N. J.:

First. That at all the times hereinafter men-
tioned the Roseville Trust Company, of Newark,
N. J. was, and still is, a corporation duly organ-
ized and existing under and by virtue of the lans
of the State of New Jersey and particularly un-
der and by virtue of “ An Act Concerning Trust
Companies (Revision of 1800 ) that said cor-
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poration was duly incorporated on or about the
2%h day of July, 1908. That annexed hereto, as
Exhibit “A” hereof, hereby made part of this
bill of complaint, is a copy of the certificate of
incorporation of said Roseville Trust Company,
which certificate was" duly acknowledged accord- 1
ing to law and thereafter submitted to the Com-
missioner of Banking and Insurance of the State
of New Jersey, who thereupon approved the
form thereof and endorsed thereupon his appro-
val according to law, and thereafter, on the 29th
day of July, 1908, said certificate was duly re-
corded in the office of the Clerk of the County of
Essex, which was then and at all the times here-
inafter mentioned the County wherein the place
of business of said Roseville Trust Company in »q
this State was to be and was established, and
thereafter, on or about the 29th day of July, 1908
said certificate was-duly filed according to law in
the Department of Banking and Insurance. That
thereupon the subscribers, whose names appear
more fully in said Exhibit “A,” were, and con-
stituted from the date of said filing, a body cor-
porate by the name of Roseville Trust Company,
of Newark, N. J.” That the amount of capital
stock of said Roseville Trust Company, of New- 30
ak’ N*  as provided in its said certificate of
incorporation, was $100,000, consisting of 1,000
shares of the par value of $100 per share; that
sai capital stock was fully subscribed for and
m On °r befOre the 30th daN of November,
and payment thereof duly certified to the
omrmssioner of Banking and Insurance on or

ore Ah day of November, 1908, accord- 40
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ing to law; that thereafter, on the 30th day of
November, 1908, and within thirty days after his
receipt and filing of said certificate of payment
of capital stock the Commissioner of Banking
and Insurance duly issued and gave to said Rose-
ville Trust Company, of Newark, N. J., a certifi-
cate under his hand and seal that said Roseville
Trust Company, of Newark, N. J. was duly and
legally organized under said Act as a trust com
pany and authorized to transact business as such
in this State, and said certificate was duly pub-
lished according to law. A copy thereof is here-
to annexed as Exhibit “ B,” and hereby made
part of this bill of complaint.

Second. That on the 20th day of November,
1908, the corporate organization of said Rose-
ville Trust Company was duly completed, in that
¢ts incorporators met according to law and duly
adopted its by-laws, a copy of which is hereunto
annexed as Exhibit “C” and hereby made part
of this bill of complaint; and thereafter and on
or about the 30th day of November, 1908, it com
menced to do business as authorized by law at
its banking office, Number 505 Orange Street in
the City of Newark and State of New Jersey;
that thereafter, by proceedings duly had accord-
ing to law, its by-laws were, from time to time,
amended, which amendments, in substance, stat-
ing the date of each of same, are hereunto annex-
ed as Exhibit “ D™ and hereby, by this reference,
are made part of this bill of complaint.

Third. That said Roseville Trust Company ac-
tively engaged in the conduct of its business as
a trust company from on or about said 30th da)
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of November, 1908, until and including the thir-
teenth day of August, 1913. t

Fourth. That on the 13th day of August, 1913,
and prior thereto, said Roseville Trust Company
wes conducting its business in an unsafe and un-
authorized manner and was in an unsound and
unsafe condition to transact its business, and it
wes then insolvent, and it so appeared to your
orator as Commissioner of Banking and Insur-
ance of the State of New Jersey as aforesaid,
and your orator of such Commissioner from and
after an examination duly had according to law
then had reason so to conclude, and to conclude
that it was then unsafe and inexpedient for said
Roseville Trust Company to continue business,
and your orator did so conclude, and on the 14th
day of August, 1913, your orator, acting pursu-
ant to the provisions of the aforesaid act enti-
tled “An Act Concerning Trust Companies (Re-
vision of 1899)” as amended by Chapter 171 of
the Laws of 1913 entitled *1An Act to Amend the
Act entitled ‘An Act Concerning Trust Compan-
ies (Revision of 1899),*” as Commissioner of
Banking and Insurance of the State of New Jer-
sey as aforesaid, duly took possession of the
property and business of said Roseville Trust
and retained such possession and is still
m Possession of such property arid bus-
mess of said Roseville Trust Company
exopt  such  portions thereof as  your
orator has liquidated or has, according to law
P? PUrsuant to certain orders of the Court of

ancery duly sold to divers persons, and is
ar lcularly now in possession of the claims, de-
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mands and causes of action set forth in this bill
of complaint, and your orator now prosecutes
this suit in the name of and in behalf of said
Roseville Trust Company as provided by the
aforesaid statute.

Fifth. That, pursuant to said by-laws, various
persons, including the defendants herein, were
from time to time, duly elected and re-elected Di-
rectors of said Roseville Trust Company by the
stockholders thereof, at meetings of said stock-
holders duly convened for said purpose, and that
the following is a statement showing, as to each
of such Directors, his name and the dates of his
election and several re-elections. That each of
said Directors duly qualified as such and duly
made and filed the oath required by law diligent
ly and honestly to administer the affairs of such
trust company and not knowingly to violate or
permit to be violated any of the provisions of the
said act; and each of said Directors entered upon
the discharge of his duties as such Director
promptly after the date of his election and contin
ued to serve as such Director throughout his in-
itial term -of one year, according to the by-laws,
and throughout his succeeding terms of one year
each as re-elected and continuously down to the
14th day of August, 1913, except as particularly
stated to the contrary in the following state-
ment:
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Name.

William J. Banister,

Emile d. Bataille,

James B. Banister,

William T. Benjamin,

John S. Bell,

William  Fairlie,

Worthington H. Ingersoll,

William F, Klein,

Frederick Kilgus,

George } Krug,

Date of
Election

Nov. 20, 1908

Nov. 20, 1908

Nov. 20, 1908

Nov. 20, 1908

Nov. 20, 1908

Date of
Re-election.

Jan.
Jan.
Jan,
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan,
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.

Nov. 20, 1908jan>

Nov. 20, 1908

Nov, 20, 190S

Nov. A 1908

Nov. 20, 1908

Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan,
Jan.
Jan,
Jan,
Jan.
Jan,
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan,

12, 1909
11, 1019
10, 19U
9» 1012
14> 1913
12, 1909
n, 1010
10, 1911
12, 1900
11» 1910
10, 1911
9, 1912
14» 1913
12, 1000
11* 1010
10, 1911
O» 1912
14, 1913
12, 1909
11, 1910
10, 19H
9 1912
14, 1913
12, 1909
il, 1910
10, 1911
9, 1912
14, 1913
12, 1909
li, 1910
10, 1910
9, 1912
12, 1909
il» 1010
10, 1911
9, 1912
14* 1913
12, 1900
H, 1010
10, 1011
9, 1912
14, 1913
12, 1909
h, 1010
10, 1911
Oy 1912
14 1913

Date When
Ceased to Act
as Director.

Feb. il, 1913

Jan. 9, 1912

Between
May 8, 1912
and
Oct. 28, 1912

10

20

30

40
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Name.
Charles C, Luridi,

Clinton F. McCord,

Harvey Mott,

G. Rowland Munroe,

William P. Odell,

John B. Scarlett,

Elmer K. Sexton,

Raymond E. Smith,

William W. Woodward,

Edward D. Dunn,

38
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Date of

Election

Nov. 20, 1908 Jan.
Jan.
Jan.
Jan.
Jan.
1908 Jan.
Jan.
Jan.
Jan.
Jan.
1908 Jan.
Jan.
Jan.
Jan.
Jan.
1908 Jan.
Jan.
Jan.
Jan.
Jan.
1908 Jan.
(Jan.
Van.
Jan.
Jan.
1908 Jan.
Jan.
Jan.
Jan.
Jan.
1908 Jan.
Jan.
Jan.
Jan.
Jan.
1908 Jan.
Jan.
Jan.
Jan.
Jan.
1908 Jan.
Jan.
Jan.
Jan.
Jan.
1912 Jan.

Nov.

Nov.

Nov.

Nov.

Nov.

Nov.

Nov.

Nov.

Tan.

20,

20,

20,

20,

20,

20,

20

20,

Date of

12,
I,
10,

9
14,
12,
il
10,

9
14,
12,
il,
10,

9
14,
12,
I,
10,

9
14,
12,
I,
10,

9
14,
12,
I,
10,

9
14,
12,
il
10,

14,
2,
il,
10,

14,
1,
il,
10,

14,
14,

Re-election.

1909
1910
1911
1912
1913
1909
1910
1911
1912
1913
1909
1910
1911
1912
1913
1909
1910
1911
1912
1913
1909
1910
1911
1912
1913
1909
1910
1911
1912
1913
1909
1910
1911
1912
1913
1909
1910
1911
1912
1913
1909
1910
1911
1912
1913
1913

Date When '
Ceased to Act

. as Director.
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Sixth. That, from time to time, said Boseville
Trust Company, pursuant to law and to its cer-
tificate of incorporation and by-laws, duly elected
its President and its first and second Vice-Pres-
idents, for terms of one year according to the by-
lans, and duly re-elected said officers for like
terms from year to year as hereinafter stated;
that the following statement shows, as to each of
said officers, his name, his title, the several dates
of his election and re-election; that each of said
officers, as shown in the following statement, du-
ly qualified as such, promptly after the date of
his election and continued to serve throughout
his term as elected or re-elected and served as
such continuously down to the 14th day of Aug-
ust, 1913, : ‘

Date of
Election and
----- — Name- Office, Re-election.

Widharn P. Odell, President, Nov. 20, 1908
Jan. 20, 1909
Jan. 18, 1910
Jan. 11, 1911
Jan. 9, 1912

William Fairlie, First Vice-President Nov. 20’ 1908
Jan. 20, 1909
Jan. 18, 1910
Jan. 11, 1911
Jan. 9, 1912

Harry \, Fc9§f8|r, Zecond Vive-President, N 20, 1909
Jan. 18, 1910
Jan. 11, 1911
Jan. 9, 1912

iq

20

"0

40
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'Seventh. That, pursuant to its by-laws, the
Board of Directors of said Roseville Trust Com
pany, at a meeting thereof duly convened on or
about November 20th, 1908, duly appointed one
Raymond E. Smith as Secretary and Treasurer
of said Roseville Trust Company, to serve as
such Secretary and Treasurer, according to the
by-laws, during the pleasure of said Board of Di-
rectors; and said Raymond E. Smith thereupon
duly qualified and entered upon his duties as
such Secretary and Treasurer and ‘continued to
act and serve as such as was the pleasure of said
Board of Directors, down to the 14th day of Aug-
ust 1913. That on January 9th, 1909, the said
Board of Directors, according to the by-laws, du-

2q Jy reaffirmed their said pleasure in having said
Raymond *E. Smith continue to serve as such
Secretary and Treasurer, and duly confirmed his
appointment as such at a meeting of said Board
of Directors duly convened.

Eighth. That, pursuant to the by-laws, the
Board of Directors of said Roseville Trust Com
pany from time to time elected and re-elected an
executive committee from their own number, for
terms of one year each, according to the by-laws;

30 that each member of said committee duly qual-
ified as such and entered upon his duties as such
promptly after his election and continued to
serve during the several terms for which he wes
elected and re-elected, and continued to serve as
such without interim down to the 14th day of
August, 1913, except as hereinafter stated to the
contrary; that the following statement shows, as

40 10 each of the members of said executive com
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ai

mittee, his name, the several dates of his election
and re-election, and the date when he ceased to
act as such member of the executive committee:

Name.

William P. Odell.

William Fairlie,

Harry W. Foster,

G Rowland Munroe, 4

William J. Banister,

Worthington H. Ing?soll,

Viliam W. Woodward,

John B. Scarlett,

Charles.C. Luridi,
Harvey Mott.

Date of
Election

Nov. 20, 1908

Nov.

Nov.

Nov.

Nov.

Nov.

Nov.

Jan,

Jan.
Jan.

20,

20,

20,

20,

20,

20,

18,

14,

1998

1908

1908

1908

1908

1908

1910

1912
T9i3

Daté of
Re-election.

1 20,
1 18,
1 11,

. 9,
u 14,

1 20,
L 18,
U I,
19
. 14,
. 20,
. 18,
. i,
. 9,
. 20,
. 18,
11,
m 9,
. 14,
. 20,
.18,

11,

9,

14,

20,

18,

11,

20,
18,
I,
It,

14,
14,

1909
1910
1901
1912
1913
1909
1910
1911
1912
1913
1909
1910
1911
1912
1913

1909
1910
1911
1912
1913
1909
1910
1911
1912
1913
1909
1910
1911
1912
1909
1910
1911
1911
1912
1913
1913

Date When

Ceased to Act

as

Member

of Executive
Committee.

Between
May 8, 1812

and

Oct. 28, 1912

Jan.

9, 1912

20

30

40
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That the by-laws of said Roseville Trust Com-
pany were duly amended on the 11th day of Jan-
uary, 1910, as hereinbefore alleged, so as to in-
crease the number of said executive committee
from 6 to 8.

Ninth. Yonr orator further alleges that prompt-
ly after taking possession of the property and
business of said Roseville Trust Company as
Commissioner of Banking and Insurance as
aforesaid, your orator as such Commissioner
forthwith gave notice of such facts to all banks,
trust companies, associations and individuals to
him known or appearing on the books of said
Roseville Trust Company holding or in possess-
ion of any assets of such trust company; that
your orator thereupon proceeded to liquidate
the affairs of said trust company according to
the said act as amended, and forthwith made
careful examination of the affairs and manage-
ment of said trust company, and has been and
is diligently engaged in collecting its assets, and
paying same to creditors under the direction of
the Court of Chancery, except such creditors as
have compromised with your orator with the ap-
proval of said Court of Chancery as hereinafter
set forth; that your orator has realized upon all
or nearly all of the good assets of said trust com-
pany, except such as are in litigation; that, as a
result of the examination of your orator and of
his transactions and proceedings in the liquida-
tion of the affairs of said trust company, your
orator alleges and charges that the said Rose-
ville Trust Company suffered large losses in ex-
cess of $640,000, the precise extent of which is to
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your orator unknown, but which he prays may be
ascertained by a proper accounting herein and
Oecreed to be paid in this suit; so that said trust
company became insolvent and failed.

Tenth. Your orator further shows that said
losses, some of which your orator has hereinaf-
ter particularized, were brought about, and the
failure and insolvency of said Trust Company
occasioned, by the neglect and failure of Direct-
ors of said Boseville Trust Company to perform
faithfully and diligently the lawful duties as such
Directors as hereinafter more particularly set
forth, to wit:

Eleventh. It was the duty of the Directors as
aforesaid by reason of the nature of their office
and of their respective oaths of office, by reason
of the principles of the common law applicable
thereto, by reason of the aforesaid “Act Concern-
ing Trust Companiesl’ as amended as aforesaid,
andthe other statutes duly made and provided and
applicable thereto, and by reason of the certifi-
cate of incorporation of said Trust Company and
by reason of its by-laws as amended, as more ful-
ly set forth herein, diligently, carefully and hon-
estly to administer the property and affairs of
said Trust Company; to employ none but honest
ad competent officers, agents and employees of
such Trust Company and to provide and main-
ain Stable and proper checks and safeguards
upon the acts and conduct of such officers, agents
an erapl°yees in and about the management and
operation of said Trust Company; to keep cor-
J?2C °°bs of account of their transactions as

Iree ors>aud to cause correct books of account
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of the transactions of their subordinates and of
the Trust Company.generally to be kept and re-
viewed at proper intervals; to see that.the busi-
ness of the said Trust Company was prudently
conducted; to see that the property of the said
Trust Company was not wasted, stolen or squan-
dered ; and it was further their duty, for the rea-
sons aforesaid, not to permit the accounts of the
depositors of said Trust Company to become
overdrawn; not to permit loans to, nor to pur-
chase or invest in promissory notes made or en-
dorsed by, persons of doubtful moral or finan-
cial responsibility or upon insufficient security;
to see that said Trust Company, at all times, had
on hand in available funds an amount equal to at
least fifteen per centum of all its immediate de-
mand liabilities, four-fifths of said available
funds to consist of balances due from good sol-
vent banks or trust companies, and one-fifth to
be held as reserve in cash on hand; not to permit
any loan to be made to any of its officers or Di-
rectors or clerks, tellers, bookkeepers, agents,
servants or other persons in its employ until the
proposition to make such loan in form according
to law by the Board of Directors or executive
committee thereof; not to permit its said Direct-
ors, officers or employees as aforesaid, or any of
them, to become liable to said Trust Company by
reason of overdrawn account; not to permit new
loans to be made other than by purchasing bills
of exchange payable at sight, nor to make and
pay any dividends when the available funds of
such company should be below fifteen per centum
of its immediate liabilities; to make, in person or
by committee, frequent examination as to the re-
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sponsibility and continued responsibility, moral
and financial, of each of the Trust Company’s
borrower’s including makers and endorsers' of
its bills purchased, and as to the adequacy in
amount and security of all collaterals; to appoint
from time to time, from the Board of Directors
of said Trust Company, an examining committee
whose duty was and should be to examine the con-
dition of said Trust Company at least once every
six months and to report forthwith to the Board
of Directors, giving in detail all items included
in the assets of said Trust Company which they
had reason to believe were not of the value at
which they appeared on the books and records of
the company and giving the value in their judg-
ment, of each of such items ; and to cause said re-
port to be recorded in the minute book of the
company; to ascertain, from time to time, whe-
ther the capital stock of said Trust Company has
been impaired by reason of losses sustained
through bad debts, defalcations, falsification of
records, or otherwise; and generally to perform,

faithfully and diligently, their duties as such Di-
rectors.

Twelfth. That the Directors of said Trust Com-

pany as aforesaid utterly failed to perform their
aforesaid duties as such Directors, in that, dur-
ing the period aforesaid, they paid little or no at-
enion to the affairs of said Trust Company,
an owed the said Trust Company to be im-
rovi ently, recklessly and criminally misman-

3 Binds stolen and squandered and
isapphed by the untrustworthy and incompet-

persons whom they placed and retained in of-

20
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fice and in the employ of said Trust Company,
and particularly in that they failed to perform
each and every one of the duties described in
Paragraph 11th of this bill of complaint, the fail-
ure to perform each of which duties is hereby
alleged by this reference as if each of said du-
ties and failure to perform same were fully set
forth in this twelfth paragraph of the bill of com
plaint; and your orator further shows that said
Directors allowed said Trust Company to be
managed by the Treasurer and other officers and
employees without jjcontrol, direction or super-
vision ; that particulars of their failure as afore-
said, as to several of the duties above specified,
are more particularly hereinafter set forth.

Thirteenth. Your orator further shows that the
said Directors of said Trust Company utterly
failed in their duty to employ none but honest
and competent officers, agents and employees of
said Trust Company, in that, during the period
aforesaid, they employed or caused to be employ-
ed one Raymond E. Smith as Secretary and
Treasurer of said Trust Company, in whom they
placed and continued to place practically the en-
tire responsibility for the management of its af-
fairs; that the said Raymond E. Smith was not
an honest or competent servant nor fitted to per-
form the duties and live up to the responsibil-
ities entrusted to him; that the said defendants
and other Directors knew or ought to have known
such facts when they employed said Smith; and
moreover they knew or ought to have known
from his acts as such Treasurer and the record
of said acts, of his incompetent and untrustwor-
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thy character, which acts are hereinafter describ-
ed more particularly. That during said period,
said Directors employed and maintained in the
enploy of said Trust Company certain other per-
sos who were neither reliable nor fitted for their
duties as employees of said Trust Company, and
W, at the direction of said Smith, made im-
proper entries in its books and showed them-
selves to be untrustworthy, incompetent and
whally unfit in other respects, to wit: A. Ran-
dolph Jennings and William J. Thompson, tel-
lers, and Charles Mindnich, a bookkeeper, who,
together with said Smith, constituted practically
the entire force employed by said Trust Corm
pany; all of which facts said Directors knew or
should have known in the exercise of reasonable
diligence.

Fourteenth. Your orator further shows that,
during the period above mentioned, and prior to
the 1st day of February, 1912, the said Raymond
E Smith, to the knowledge of all the Directors
of said Roseville Trust Company, embarked up-
on and throughout the period referred to herein
wes engaged in a personal and individual busi-
ness career and continuously from that date
down to August 14, 1913, engaged openly and
publicly in the automobile business under the
radename of “ Oakland Motor Sales Com-
py, which individual business enterprise, con-
Ueted as aforesaid throughout said period by

e said Smith, involved the investment and han-

xg of large sums of money and other capital

mvolved the devoting by said Smith of a
ar& part of his time and energy for the exclu-

iq

20



g

2q

30

40

48
Bill of Complaint

sive use of which he was being paid a salary of
upwards of $2,700 per annum by the said Rose-
ville Trust Company; that the said Directors
well knew or should have known, and it was no-
torious, that the said Smith, at the time he en
tered the employ of said Roseville Trust Com
pany, was a man of little or no means, and that,
between that time and the aforesaid date upon
which he entered into said private business, the
said Smith could not honestly have come by
funds sufficient to provide capital for his said in-
dividual enterprise. That said Smith, prior to the
12th day of February, 1912 became a large stock-
holder, a managing officer and a Director of the
Home Ice and Products Company, a mercantile
corporation and of the Dunnellen Coal and Supply
Company and of the Intercity Land and Securi-
ties Company, other business corporations, to
and in which enterprises and other speculations
Smith thereafter, throughout the period of his
connection with said Trust Company, continued
openly and to the knowledge of said Directors to
devote much time and to be largely interested in
a financial way. That the several acts and doings
of said Smith in his individual enterprises as
aforesaid were plain and sufficient notice to said
Directors of said Roseville Trust Company that
said Smith was not performing and could not
perform his duties as Secretary and Treasurer
of said Roseville Trust Company in a faithful
competent and honest manner and that he wes
not a fit person to whom to entrust the affairs
and management of said Roseville Trust Com
pany, and required said Directors, in the exer-
cise of reasonable care and attention to their du-
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ties, to examine into the true condition of said
Trust Company’s affairs under the almost exclu-
sive management of said Smith.

Fifteenth. Your orator further shows that said
Directors utterly failed in their duty to see that
the business of said Trust Company was pru-
dently conducted and its property not wasted,
stolen or squandered, in that, during said period,
said Raymond E. Smith, an employee of said
Roseville Trust Company, on divers occasions
ad at frequent intervals, committed outright
thefts of money and other property of said Rose-
ulle Trust Company, which thefts amounted, in
te aggregate to upwards of $88,283.78, and
which thefts are more particularly and fully de-
scribed in Exhibit “E,,r hereunto annexed and
hereby made part of this bill of complaint. Said
Exhibit “E” sets forth the approximate date of
each of said thefts, the property stolen and the
value thereof in each instance.

Sixteenth. Your orator further shows that
said Directors utterly failed in their duty not to
permit the accounts of the depositors of said
Trust Company to be overdrawn, in that, during
said period, said Directors permitted certain de-
positors to overdraw their accounts in said Rose-
ville Trust Company in large sums aggregating
$10867.70, no part of which overdrafts has been
repaid; that, for example, said Directors permit.-
ed Intercity Land and Securities Company, a
corporation of which the said Raymond E. Smith
*ws a Director, and which was a depositor in
S -Seville Trust Company, to overdraw its

10

20

30

acoount to the extent of $687.58, without security, 49
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no part of which overdrafts has been repaid;
that, for example, said Directors permitted one
Frank Bruno and one Antonio Miele, individu-
ally and as co-partners, depositors in said Rose-
ville Trust Company, to overdraw their accounts
in the sum of $6,147.85, without security, no part
of which overdrafts has been repaid; that attach-
ed hereto, as Exhibit “F” hereof and hereby-
made part of this bill of complaint, is a state-
ment describing several similar overdrafts per-
mitted by said Directors, which Exhibit “F” de-
scribes, in each instance, the name of the depos-
itor and the aggregate amount of his overdrafts;
that the instances of overdrafts described in said
Exhibit “F ™ are typical of all overdrafts as
2q herein alleged.

Seventeenth. That- at frequent intervals
throughout said period, in addition to the instances
of overdrafts above described, and not included
in said Exhibit “F,” said Directors permitted
said Raymond E. Smith to pay or cause to he
paid out of the funds of said trust company divers
checks and drafts of certain depositors therein
who then had on deposit to their credit therein
little or no funds and who were financially ir-

A responsible, and known by said Smith and said
Directors to be such, to the aggregate extent of
upwards of $117,173.06, and to fail to charge
the amounts of said checks and drafts to the de-
posit accounts of said) depositors. That the fre-
quency of instances of the aforesaid, and the num-
ber of depositors concerned therewith, and the
amounts of money so paid out, as compared with

4Q the total liabilities of said trust company, were
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such as to put said Directors on notice of said
unlawful payments and failures to charge, in the
exercise of ordinary business judgment and care
onthe part of said! Directors., That annexed here-
toas Exhibit “ G,” and hereby made part hereof,
is a statement describing instances of such un- ;4
charged checks and drafts, showing, as. to the
deds and drafts drawn by one John B. Scarlett,
tre several amounts thereof and dates thereof,
and as to those of other depositors in each in-
stance the name of the depositor and the aggre-
gete of said checks and drafts. That no part of
saiduncharged checks and drafts, so paid tas afore-
said, has been repaid, and said trust company re-
ceived no value or consideration for any of said

payments. 20

Eighteenth. That the Directors of said trust
company utterly failed in their duty to keep or
procure to be kept at all times on hand available
funds amounting to at least 15 per centum of its
immediate demand liabilities, which duty is more
particularly set forth in Paragraph Eleventh
aforesaid, in that, on and after January 1, 1913,
ad continuously down to August 14, 1913, the
amount of available fundis on hand Was less than 39
Bper centum of immediate demand liabilities of
said trust company, and in that the amount of
cash on hand was less than one-fifth of 15 per
centum of said demand liabilities.

Nineteenth. Your orator further shows that the
said Directors utterly failed to perform their duty
& described in said Paragraph Eleventh not to
ttake or permit to he made new loans except 4
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those expressly permitted as provided by lawm
whenever the available funds should be below 15
per centum of the immediate liabilities* in that,
on January 1, 1912, and continuously thereafter,
down to August 14, 1913, the said Directors per-
mitlted many new loans to be made, as will here-
after more fully appear, though throughout said
period the available funds of said Roseville Trust
Company were below 15sper centum of its imme-
diate liabilities.

Twentieth. Your orator further shows that said
Directors wrongfully and negligently made and
approved large loans to and invested in and pur-
chased! promissory notes made by or made and
endorsed by persons lacking in financial means
and responsibility, and lacking in assets wherewith
to repay the said loans or pay the said notes, and,
in the instances where security was required, upon
supposed security which was worthless and known
to be such, or which said Directors should have
known to be such; that moreover said Directors
failed in their duty, as described in Paragraph
Eleventh hereof, to make, in person or by com
mittee, frequent examinations as to the responsi-
bility and continued responsibility, moral and
financial, of each of the trust company’s bor-
rowers and the makers and endorsers of its prom-
issory notes and of each of them, and as to the
adequacy in amount and security of its collaterals;
that, for example, the said Directors approved
loans to and purchased bills or note of Interna-
tional Tobacco Company, aggregating $11,429.8),
although said company was then financially irie-
sponsible and although the security by endorse-
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ment or otherwise which it offered was worthless,
& said Directors knew or ought to have known;
and that said Directors approved loans to and
purchased bills of Antonio Miele and Frank
Bruno individually and as co-partners, aggregat-
ing $56,006.16, although said Miele and Bruno
were then financially irresponsible and although
the security 'by endorsement or otherwise which
they offered was worthless, as the said Directors
knewor ought to have known. That annexed here-
to as Exhibit “H,” and hereby made a part of
this bill of complaint, is a statement describing
numerous instances of such improper and worth-
less loans and purchases of worthless promissory
notes made or authorized by said Directors, aggre-
gating after deducting all partial payments that
have been made the sum of $179,419.31, describing
in each instance the details thereof.

Twenty-first. Your orator further shows that
said Directors utterly failed in their duty: to
meke, publish and issue true report to the Com-
missioner, in that, during the period above named,
on divers occasions they prepared, issued ‘and
mece public, as part of the official statements of
said Roseville Trust Company, statements where-
inthe amount of is liabilities were grossly under-
stated, so that the apparent condition of said
Roseville Trust Company affairs was grossly
different from its actual condition.

Twenty-second. Your orator further shows that,
from the time of the organization of said Rose-
. ™ Trust Oompiany down to the date of the clos-
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out the intervening period, the said Directors
had among them no officer and had no person in
the employ of the Trust Company except the said
Raymond E. Smith who was at all familiar with
the business of banking and the business of con
ducting a trust company or who had had any prior
experience therewith; that throughout said period
the said Directors entrusted practically the entire
management and responsibility of the business
and affairs of said Trust Company to said Ray-
mond E. Smith and that, according to the prac-
tice adopted by or permitted by said Directors,
no person, either Director, officer or fellow-em-
ployee of said Smith, had any supervision or in-
dependent control of or review, scrutiny of or
check upon any of his acts as Secretary and Treas-
urer and manager of said Roseville Trust Com
pany ; all of which was contrary to safe and usual
banking practice and practice in the conduct of
of trust companies, as said Directors knew or
ought to have known upon reasonable inquiry and
attention to their duties. That the records and
entries of all the transactions of the Trust Com
pany and is several books of account were collect-
ed together and summarized in the general ledger;
that the entire control of said general ledger wes
left in the hands of said Smith; that no other of-
ficer or employee had charge of or to do therewith;
that said practice afforded said Smith uninter-
rupted opportunity to conceal, by his manipula-
tions of the accounts in said ledger, the irregular
and unlawful transactions and stealings being
carried on by said Smith, which opportunity said
Smith took increasing advantage of as time went
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onand it became apparent that he might do so
with impunity. That the practice in all well reg-
ulated trust companies-and banking institutions,
& said Directors knew or ought to have known
upon reasonable inquiry, is to provide that the
keeping of the books and the making of entries
therein is performed, not by the Treasurer or oth-
er managing officer of the institution, but by a
bookkeeper or other subordinate at a smaller
wege, in order that an independent check and
scrutiny may be had upon and over the transac-
tions and operations of the Treasurer or other
managing officer, and jalso to the end that there
may be greater economy of effort. That, con-
trary to said usual and proper practice, the said
Raymond H. Smith, throughout said period, and
more particularly from January 1, 1912, down to
the 14th day of August, 1913, made a daily prac-
tice of spending hours in working upon and mak-
ing entries in the books of said Trust Company;
and this practice was repeatedly brought to the
attention of the said Directors, which should have
called to the attention of said Directors in the ex*
ercise of ordinary business care and judgment
that not only was there a total lack of economy of
effort as to the labors of the several employees of
said Trust Company, but also that there existed
certain persistent and continuing irregularities in
the keeping of said books which should require so
ttnch of the attention of the managing officer

said Trust Companv. That, by reason of the
failure and neglect of the Directors to change the
nractice and policy >and to institute inquiry to
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50
Bill of Complaint

necessitating the frequent working upon and en
tries in said books by the said Treasurer, the
stealings and other unlawful diversion of the
Trust Company’s funds continued and increased
as herein elsewhere more fully set forth.

10  Twenty-third. That none of the officers or Di-
rectors devoted any time to the affairs of the
bank, except periodic, infrequent visits to the
bank made by the President or one of the Vice-
Presidents, or occasional visits from members of
the Board of Directors. That said Smith, know-
ing that none of said officers or Directors knew or
made any effort to learn the details of the Trust
Company’s business, started, in the early period

2q of the Trust Company’s existence, improperly to
divert and steal portions of the Trust Company’s
funds and to commit the unsafe practices herein-
above alleged, and that, being left undisturbed in
the sole management and control of the Trust
Company and in charge of its general books of ac-
count, he continued at frequent intervals and in
increasing amounts to embezzle and misapply the
funds of said Trust Company, to make improper
loans, to pay improper overdrafts, all as in this

30 bill of complaint more fully recited and set forth;
that the amount of said embezzlements, misap-
plications and diversions of funds increased from
and after November 1, 1912, steadily down to the
date of the closing of the institution, resulting in
the losses herein referred to and set forth; that
throughout this period a proper examination by
tlie Directors or by independent examiners se-
lected or appointed bv said Directors would have,

40 at anv time, resulted in a disclosure of the i<
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regularities and: the diversion of funds on the
part of said Smith and would have resulted in
the installation of suitable and proper safeguards
and checks which would have prevented subse-
quent losses of the Trust Company’s funds, and
would have effected the recovery of a large portion
of the moneys so diverted and lost; that no such
examination was at any time made, and no such
safeguards or checks were installed or provided,
and the free and uninterrupted handling of the
Trust Company’s funds and keeping of its records
by said Smith were left undisturbed, resulting
in the losses referred to and herein more fully
set forth.

Twenty-fourth. That at the time of the organ-
ization of said Trust Company, which Was the
time that said Directors first took said Raymond
E Smith into the employ of said Trust Company,
said Baymond E, Smith was a man of doubtful
banking reputation and record, which fact said'
Directors knew or might have known upon reason-
able inquiry or attention to their duties and which
would have disclosed to them that said Smith
wes not a fit person to be entrusted with the du-
ties of Secretary and Treasurer of said Roseville
Trust Company. That on May 14th, 1909, one

ivian M Lewis, then the Commissioner of Bank-
ing and Insurance of the State of New Jersey,
Wdte a letter to William P. Odell, one of said Di-
rectors, as President of said Roseville Trust Oom-

?°N  wkieh Mtter is annexedi as part of
~xhibit “1” and hereby made part of this bill of
complaint, which letter constituted a plain warn-

10

20

30

mg to the Directors that said Raymond E. Smith ,,
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was not a safe person to whom to entrust the man-
agement of the property! and affairs of said Rose-
ville Trust Company or, indeed, any duties or re-
sponsibilities whatsoever in said Roseville Trust
Company, That the aforesaid letter of Vivian M
10 Lewis, dated May 14, 1909, was read and thor-
oughly discussed by the Directors of the said
Trust Company; that thereafter and as a result
of said letter said Smith offered his resignation
as Treasurer and Secretary of the said Roseville
Trust Company. That, at a meeting of said Di-
rectors held June 21,1909, at which all of-the then
Directors, except er. Rowland Munroe, were pres-
ent, said Directors, by appropriate action, unani-
mously refused to accept said resignation, and
20 a motion that said Smith be retained as Secretary
and Treasurer of said Trust Company was unan-
imously adopted. That shortly thereafter the said
or. Rowland Munroe fully concurred in the afore-
said action. That thereafter the said Vivian M
Lewis as Commissioner of Banking and Insurance
of the State of New Jersey, and his successors in
office or their deputies, wrote numerous letters to
the said Trust Company, calling attention to var-
ious instances of neglect, incompetence, laxnesr.
A and irregularity in the conduct of its affairs; that
each of said letters was reiad by the said Directors;
that a copy of each of said letters and the replies
of said Directors, if any, thereto, is annexed to
this bill of complaint, herebv made part hereof
and marked Exhibit “1.” That said letters and
each of them remained in the files of said Rose-
ville Trust Company and were then accessible to
40 such of the Directors as assumed office after the
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receipt of said letters or any of them; that ref-
erences to said letters were contained in the min-
utes of said Trust Company; that such Directors
either read said letters or would have done so
with reasonable attention to their duties as such
Directors; that, in spite of the plain warnings
contained in said letters, the said Directors con-
tinued in their course of inattention, laxness, ne-
glect and incompetence as hereinabove described

Twenty-fifth. That on or about the 16th day of
December, 1912, the said Directors, through an ex-
amining committee of said Directors, chosen by

-them consisting of Efrner K. Sexton, James B.
Banister, William T. Benjamin, Clinton F. McCord
and Edward D. Dunn, made, or pretended to make,
as required by law, an examination of the books
of the said Roseville Trust Company as of the
14thday of December, 1912; that, in order to make
such examination, it was necessary to examine the
general ledger and the two ledgers containing the
individual demand deposit accounts known as In-
dividual Demand Ledger No. : and Individual
Demand Ledger No. 2 respectively; and without
examining said books it was impossible to make
any examination of the affairs of the Roseville
Trust Company whatsoever; that, on the said oc-
casion, said Examining Committee did examine
said three books or pretended to do so. That on
_edate of said examination there existed upon
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6 7ace  said general ledger the grossest and

A°st palpable of false and fraudulent entries, in-
eluding discrepancies in the daily trial balance
°r prober T4, 1912, the day as of which said
examination was made, amounting to .$98,000,

40
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which any person of ordinary intelligence would
have discovered by a mere reading of the entries
in said general ledger as of the date of said exam-
ination, or by a mere comparison of the entries in
the daily trial balance of, said date with the cor-
responding entries for the day previous, in the
next adjoining columns, from which said entries
were supposedly extended; that said Examining
Committee did not on said occasion report to the
Board giving in detail all items included in the
assets of the Trust Company which they had rea-
son to believe were not of the value at which they
appeared on the books and records of the Trust
Company, and giving the value, in their judgment,
of each of said items; nor did said Directors cause
said report to be recorded in the minute book of
said company; that said examining committee did
not ascertain whether the capital stock of said
Trust Company had been impaired by reason of
losses sustained through bad debts, defalcations,
misapplication and diversion of its funds, falsifi-
cations of records or otherwise. That a reason-
ably careful and competent examination on said
occasion would certainly have resulted in the dis-
covery of all the shortages then apparent on the
face of the general ledger of said Roseville Trust
Company; that the amount thereof was then $8-
000 in addition to other shortages which did not
there appear;that said false entries were the work
of said Raymond H. Smith and were made by him
in an endeavor to conceal said shortages; that
their discovery would have resulted in the removal
of said Smith and would have effectually prevent

40 ed any further embezzlements or other ’0"ses sthat
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a a matter of fact, said Raymond E. Smith con-
tinued to embezzle from, missapply funds of, and
defraud said Roseville Trust Company after said
occasion resulting in an additional loss occurring
after said occasion of upwards of $250,000
to said Roseville Trust Company, all of which
would have been prevented by a reasonably care-
ful or competent examination by said ex-
amining committee on said occasion. That
the report of said examining committee on
its face indicated that proper care had not
been employed in the making of said examina-
tion; that said report was diuly presented to and
approved and accepted by said Directors at a
meeting of the Board of Directors held on or about
February 11,1913. Said Raymond E. Smith there-
after continued to embezzle and improperly divert
and misapply the funds of said Roseville Trust
Company and to defraud it, and continued to fal-
sify the books, so thiat the amount of the losses
resultant thereon apparent on the face of the gen-
eral ledger on May 22, 1913, was approximately
$00000. That on the 22nd day ofi May, 1913, an
examining committee of said Directors, consisting
of Elmer K. Sexton, James B. Banister, Clinton
F. McCord and George Ej. Krug, made or pretend-
ed to make an examination of the books of said
Roseville Trust Company as of the 21st day of
May" 1913; that on the date of said examination
there existed upon the face of the general ledger
of said Roseville Trust Company and the individ-
ual demand ledgers the grossest and most palpa-
ble of false and fraudulent entries madie by said
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ages, for example: the footing of the column of
daily trial balance as of said date was erroneous
to the extent of $200,000. Moreover, ether falsifi-
cations of the books existed on said date and would
have been discovered by a reasonably competent
examination; for example: three large debits to
the Union National Bank of Newark, which ap-
peared on the cash book of said Roseville Trust
Company, were not posted in the' general ledger;
and one large debit, appearing on said cash book,
to the Irving National Bank, New York, was not
posted in the general ledger. Upwards of $50,000,
reported to be in transit for deposit in correspon-
dent banks, was wholly non-existent, as the said
examining committee might easily have discovered
Upon later inquiry from said correspondent banks,;
which inquiry it was their natural and reasonable-
duty to make. That the discovery of these and
other instances of falsification on or about said
date would have resulted in the removal of said
Smith, and would have effectually prevented'any
further losses,, and would have led-to the recovery
of large portions of the losses already incurred;
that, as a matter of fact, said Smith continued to
embezzle, misapply,, and improperly divert the
funds of said Roseville Trust Company after said
occasion, resulting in an additional loss of up-
wards of $100,000 to said Roseville Trust Com-
pany; that the said report of said examining com
mittee indicated on its fact that proper care had
not been employed in making said examination,
that said report was duly presented to and ap-
proved and accepted by said Directors at a meet-

40 ing of the Board of Directors held on or about
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July 8, 1913; that said examining committee did.
not on said occasion report to the Board giving in
detail all items included in the assets, of the Trust
Company which they had reason to believe were
not of the value at which they appeared on the
books and records of the Trust Company, and giv-
my the value, in their judgment, of each of said
items; nor did said Directors cause said report to
ke recorded in the minute book of said company;,
that said capital stock of said Trust Company had
been impaired by reason of losses sustained
through bad debts, defalcations, falsifications of
records or otherwise.

Twenty-sixth. Your orator further shows that,
throughout the period aforesaid, said Raymond E.
Smith distributed, at the regular meetings of the
Board of Directors and of the executive committee
of said Roseville Trust Company, to the Directors
thenand there present, certain statements or sup-
posed statements of the condition of the Roseville
Trust Company on each of the dates of said meet-
ings, purporting to show the amounts and general
iterrs of assets and liabilities, and, in particular,
purporting to show the amount of funds of said
Roseville Trust Company on deposit with other
banks, that in many such instances, the amount
of said bank balance so shown was fictitious and
greatly in excess of the true amount and in excess
of the amount required by law and good banking
practice to be kept on hand for the operations of
the said Roseville Trust Company; that the said
identical statements also showed that, on the same
dates, large sums of money were owed to other
banks by said Roseville Trust Company upon its

iq,
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notes, upon which five or six per cent interest wes
being paid; that, if the said Directors had per-
formed their plan and clear duty as such Direc-
tors, they would have promptly made inquiry with
a view to paying off or reducing such large loans

10 With such portion of said alleged bank balance as
were not required by law and good banking prac-
tice for the operations of said Trust Company;
that, if they had made such inquiry, and moreover,
if they had performed their plain duty to learn
the amount of said blank balances from the orig-
inal sources of information easily at hand, C&,
from the banks with whom said Roseville Trust
Company had or purported to have balances o
deposit, they would have learned that the amounts

20 of said bank balances, as so stated, were grossly
inflated and fictitious, and would have recovered
the losses already referred to and would have
saved further loss to said Roseville Trust Com
pany.

Twenty-seventh. That, during the early Spring
of the year 1913 there was an unusual falling off
in the amount of deposits in said Roseville Trust
Company as reported by said Raymond E. Smith,

30 which reports did not state the true facts as to
the amounts of said deposits but were made by
said Raymond EL Smith for the purpose of reduc-
ing the apparent amount of the liabilities of said
Roseville Trust Company and thus concealing the
losses as aforesaid; that the said apparent de-
crease of deposits was not only normally to be ex-
pected under the circumstances but incompatible

with the fact, as reported by said Smith to said Di-
40 rectors, that the number of said deposit accounts
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wes steadily increasing; so that the said Directors
should at once have made an investigation, which,
if made, would have promptly resulted in a dis-
covery of the true facts as aforesaid, and would
have disclosed to them that during this period tiie
true amount of deposits exceeded, by nearly $300-
000, the amount of deposits reported by Smith.

Twenty-eighth. That all of the said thefts and
other improper diversions of the funds of said
Roseville Trust Company committed by Smith and
other employees of said Roseville Trust Company
as aforesaid, were accomplished in such a man-
ner that they would have been promptly discov-
ered by the Directors or any of them had any pro-
per investigation been made at any time; and rep-!
etition of said acts as aforesaid could have been
prevented, and recovery had of said losses or a
large part thereof.

Twenty-ninth. , That,, in addition to the losses
abowe set forth, the said Roseville Trust Company
sustained other losses during said periods entirely
as a result of the careless, reckless and illegal
management of said Trust Company by your Di-
rectors, the particulars of which your orator is
not able to set forth but which are well known to
said Directors; and which your orator prays may
be ascertained by a proper accounting herein and
decreed to be paidlin this suit.

AThirtieth. . That said Smith, Jennings, Arm-
strong, Scarlett, Bruno; Mrele, Home Ice and Pro-
ducts Company, Inter ty [and and. Securities
Company, Internationa Tobacco Company and
the greater number of e several employees, de-
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positors, note-makers, endorsers and other per
sons concerned with said losses described in this
bill of complaint, are insolvent, and not more than
$5,000 will be recovered in the aggregate from said
insolvents or their estates on account of said loss-

10 es-

Thirty-first. Your orator further shows that it
was the lawful duty of the said Directors of said
Roseville Trust Company not to declare or pay
dividends upon its capital stock, except out o
surplus or profits actually earned* over and above
the amount of the liabilities and capital stock of
said Roseville Trust Company; that the said Di-
rectors of said Roseville Trust Company utterly

2q failed in their said duty in that, in violation of
law, they declared dividends and caused dividends
to be paid on several dates when no profits had
been earned and when there was no surplus of
assets over arid above the amount of the liabilities
and capital stock of said institution, but when,
on the contrary, the total of the liabilities and
capital stock of said Roseville Trust Company
greatly exceeded in amount its assets at a rea-
sonable valuation. The following statement shows
30 the dates and amounts of the several dividends
so declared, each of which dividends was duly
authorized and declare at a meeting of the Board
of Directors duly convened on the date shown in
said statement, and thereafter paid. That a large
part of said dividtends was received by said Di-
rectors themselves as stockholders of said Rose-

4Q ville Trust Company.
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Date Payable. Amount of Dividend.
January 3,1911 $1,500.00
April 1, 1911 1,500.00
July 1,1911 3,500.00
October 2,1911 1,500.00
January 2, 1912 3,500.00
April 1,1912 1,500.00
July 1, 1912 3,500.00
October 1, 1912 1,500.00
January 1,1913 3,500.00
April 1, 1913 1,500.00
July 1,1913 3,500.00

Thirty-second. That William P* Odell, William
Fairlie, John S. Bell, Fred Kilgus, William J.
Banister, Clinton F. McCord, James B. Banister, 20
William W. Woodward™ and Earner K. Sexton, cer-
tain of said Directors, have made partial resti-
tution of said losses, which your orator has accept-
ed from them respectively, in settlement of his
claims against them severally in behalf of said
Roseville Trust Company, pursuant to an agree-.
ment duly made with said Directors on December
10 1913, and pursuant to an order of this Court
made December 30, 1913, and pursuant to the ex-
press provisions of statute, but without prejudice
t° the causes of action against the other Directors
as herein alleged. That certain of said Directors:
paid the amounts of their said settlements in cash
an others by the surrender of credits which ex-
isted in their favor on the books of said Trust
Company That annexed hereto as Exhibit “J ™ is
a statement showing, as to each of said settle-
ments, the name of the Director, the amount of set- 40
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tlement, and whether in cash or surrender of cred-
it as aforesaid. That your orator, upon and after
entering upon the discharge of his duties under
the.provisions of Chapter 171 of the Laws of 1913
aforesaid, duly made or caused to be made an ex
amination of and a valuation of each and every
item found among the assets of said Roseville
Trust Company and collected and caused to be col-
lected such of said assets as were reducible to
cash; that on or about the 10th day of December;
1913, your orator as Commissioner of Banking
and Insurance as aforesaid entered into an agree-
ment for the sale of all of the assets and property
of the said Roseville Trust Company except clains
against Directors and officers growing out of neg-
licence or improper conduct of such Directors or
officers, and except claims for loss based upon
bonds given to insure the fidelity of officers and em
ployees, and except such concealed assets, if any,
belonging to the said Roseville Trust Company,
which your orator had not nor had any one in his
behalf discovered but which might thereafter be
found and reduced to possession. That the pur-
chase price obtained by your said orator for all of
the said assets as aforesaid was the sum of $53L-
434, 97 which was the best price obtainable there
by your orator," and the said sale was made with
the approval and consent of nearly all of the cred-
itors of the said Roseville Trust Company and
was in the manner provided by law, duly approved
by the Court of Chancery. That, from the pro-
ceeds of said sale and from the moneys received
from certain of the Directors who have comprom-
ised with your orator as referred to as hereinabove
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your orator has paid and provided for the neces-
sary expenses of taking possession of and liquida-
ting the affairs of said Roseville Trust Company
as provided for by the aforesaid statute, being
Chapter 171 of the Laws of 1913, and has distrib-
uted and is distributing to creditors of said Rose- *
ville Trust Company the balance of said moneys;
that as a result of the foregoing acts, omissions
and neglect of the said Directors, the said Rose-
ville Trust Company suffered losses during the
times above mentioned, of upwards of $640,000
the precise extent of which is to your orator un-
known, but which he prays may be ascertained by
a proper accounting herein and decreed to be
paid in this suit.

Thirty-third. That the said Directors Harvey 20
Mott, Emile C. Bataille, William T. Benjamin,
Harry W. Foster, Worthington H. Ingersoll, Wil-
liamF. Keim, George E. Krug, Charles C. Lurich
0. Rowland Munroe, John B. Scarlett, Raymond
E Smith, and Edward D. Dunn are, in justice and
equity, obliged to pay your orator as Commission-
er of Banking and Insurance of the State of New
Jersey the several sums of money lost by said
Roseville Trust Company as aforesaid, occasioned
by their said negligence and malfeasance as afore-
said, and to account for whatever moneys have
been lost thereby; that your orator has frequently
applied to the said Directors and requested them
to come to an account with him as Commissioner
as aforesaid and to pay him the amount of said
losses, and your orator still hoped that said Direc-
tors would have complied with such a reasonable
request, as in justice and equity they ought to have 40
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done; but they have refused and still refuse to
do so, alleging and pretending that they have
faithfully and legally discharged their duties as
such Directors.

All of which actings, doings and pretenses of the
Directors are contrary to equity and good con-
science, and tend to manifest wrong, injury anJ
oppression to your orator in the premises. To the
end, therefore, that the said Directors Harvey
Mott, Eimile C. Bataille, William T. Benjamin,
Harry W. Foster, Worthington H. Ingersoll, Wil-
liam F. Keim George E. Krug Charles C. Lurich
G. Rowland Munrce, John B. Scarlett, Raymond
E. Smith and Edward D. Dunn and each of them
may, but without oath, answer under oath being

20 hereby duly waived, to the best and utmost of
their knowledge, remembrance, information and
belief, full, true and perfect answer make to all
and singular the matters aforesaid, and as fully
and particularly as if the same were here again
repeated and they and each of them distinctly in-
terrogated thereunto, .and that an account may
be taken to ascertain the amount of the losses
suffered by the company, and your orator, by
reason of the negligent, illegal and improper com
duct of the said directors as aforesaid, that it may
be ascertained for what amount each of said Di-
rectors should be held responsible on account of
(he matters hereinbefore alleged; and that they
may be required, by a decree of this honorable
Court, to pay your orator the amounts thereof m
orderthat the same may be distributed as reanired
by law. and that your orator may have such fur

40 fher and other relief as may seem just.
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0 May it please your Honor, the premises consid-
ered, to grant unto your orator the State's writ of
subpoena, issued out of and under the seal of this
honorable Court, to be directed to the said Harvey
Moitt, Epiiie C, Bataille, William T. Benjamin,
Harry W. Foster, Worthington H. Ingersoll, Wil- jq
liam F. Keim, George E. Krug, Charles C. Lurich,
G. Rowland Munroe, John B. Scarlett, Baymond
E. Smith and Edward D. Dunn, commanding them,
and each of them, by a certain date and under a
certain penalty therein to be expressed, to be and
appear before your Honor in this honorable Court
then and there to answer all and singular the
premises and henceforth to abide by and perform
such order and dlecree therein as to your Honor
shall seem meet and shall be agreeable to equity 20
and good conscience.

And your orator, as in duty bound, will ever
pray, etc. biii

Complainant.

Solicitor for Complainant.
Of Counsel.
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Exhibit
Paid in
cash.
William Fairlie $30,000.00
John S. Bell $15,000.00
Wiilliam P. Odell
Elmer K. Sexton 432.97
Frederick Kilgns 6,770.14
William J. Banister 12,500.00
James B. Banister 8,000.00
Clinton F. McCord 9,000.00
Wiilliam W. Woodward 5,000.00
$86,703.11

Surrender
of credit.

$41,000.00
4,567.03
8,229.86

$53,796.89






