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Founded in 1960, the ACLU of New Jersey is the state’s leading organization dedicated to
defending and advancing civil rights and liberties. ACLU-NdJ is a nonprofit, non-partisan
organization with more than 40,000 members in New Jersey, and tens of thousands more
supporters across the state. ACLU-NJ is also a founding member of New Jersey United for
Marijuana Reform (NJUMR), a partnership of civil rights, public safety, medical, faith, and
political organizations and individuals committed to ensuring that cannabis legalization in New
Jersey is centered in racial and social justice.

Since our founding, ACLU-NJ has worked to end racially disparate policing practices and
alleviate onerous criminal legal consequences that disproportionately impact Black communities,
communities of color, and low income individuals. Stories and data have shown the echoes of the
harm that stops, arrests, sentences and criminal records have had on individuals, families and
indeed entire communities. The scale of the impact of cannabis criminal legal consequences in
New Jersey is mind boggling to consider- over 36,000 cannabis related arrests in a year, with
hundreds of thousands of criminal records following people for years. All for possessing,
consuming, distributing a plant that is on the precipice of being decriminalized and legalized, and
for which the majority of New Jersey voters voted in favor on November 3, 2020.

The criminalization of adults and youth has failed to end the use, possession, and distribution of
cannabis, and has instead resulted in deep and lasting harm for individuals, families and
communities, particularly those of color. The criminalization of cannabis, at its core, is a failed
policy, and it long overdue for reform. The ACLU-NJ strongly recommends moving away from an
approach that criminalizes people and towards a legalization and decimalization framework for
adults, and a decriminalized framework for youth that diverts youth away from the criminal legal
system and provides research-backed, non-punitive supports when needed. Shifting away from
criminal legal consequences and towards diversion can mitigate harm and benefit youth,
especially youth of color who are disproportionately targeted by policing.

Racially disparate criminalization of marijuana

The ACLU-NJ joined the fight to legalize cannabis to end the rising, racially disparate arrest
rates of cannabisrelated offenses and to advance racial, social, and economic justice. These rates
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have grown in volume and racial disparities have widened across the country. From 2010 to
2018, U.S. law enforcement made millions of marijuana arrests, the vast majority of which (89%)
were for possession. In 2018, police made more marijuana arrests than for all violent crimes
combined, and marijuana arrests made up 43 percent of all drug arrests - more than any other
drug.!

Even with the implementation of legalization and decriminalization in key states around the
United States, ACLU found that in every state, Black people were much more likely to be
arrested than white people for marijuana possession despite comparable usage rates. These
disparities have not improved since 2010, are not an anomaly, and are pervasive across the
country. In 31 states, racial disparities were actually greater in 2018 than in 2010; in only 18
states did racial disparities shrink. Finally, in every state that legalized or decriminalized
marijuana possession, while arrest rates dropped overall, Black people were still more likely to be
arrested for possession than white people.”? With cannabis and more broadly, the US continues to
face a well-documented, endemic problem of racialized and racist criminal legal system practices-
from policing, to prosecutorial decisions, to sentencing frameworks, and on.

In New Jersey, Black people were arrested for marijuana at a rate 3.45 times higher than white
New Jerseyans in 2018, despite similar usage - a marked increase since the last major
examination of racial disparities in marijuana arrests issued in 2017. That data, a deep dive into
2013 statistics, revealed that Black people in 2013 were arrested at about three times the rate of
white people. Strikingly, the racial disparity in cannabis arrests in 15 New Jersey counties was
greater than the national average.

New Jersey ranked 11" in the nation for the highest rate of arrests of Black people for
marijuana possession in 2018, and eighth in the nation in the arrest rate for marijuana
possession per 100,000 people. Finally, between 2010 and 2018, New Jersey saw an increase of
45.6 percent in its rate of marijuana possession arrests, the ninth highest increase in the
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1 “A Tale of Two Countries: Racially Targeted Arrests in the Era of Marijuana Reform.” ACLU,
April 2020. https://www.aclu.org/report/tale-two-countries-racially-targeted-arrests-era-marijuana-
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Cannabis and Youth Arrests

States with legalized cannabis have demonstrated the need to move away from criminal penalties
for youth to significantly reduce youth rates of arrests. States that have legalized cannabis
without doing so have seen stagnant or increased youth arrests for cannabis after legalization
due to a shift in enforcement priorities.? Youth arrest rates in legalized states tracked control
states in one analysis, and some states saw adult arrest rates dip below youth arrest rates.*

ACLU recommends that states decriminalize cannabis for youth when legalizing cannabis for
adults, and rather than criminalizing youth, states should offer alternatives to criminal
intervention such as drug education programs or community service.® Shifting away from
criminalization of cannabis for youth unsurprisingly has shown significant arrest rate reductions
for youth.® ACLU-NJ conducted a survey of existing frameworks for treating youth possession
and use of cannabis in U.S. states that have legalized, and have not found a model yet that
implements these principles in practice without an accompanying law enforcement response and
penalties including: (sometimes) hefty fines, required drug treatment program enrollment,
suspension or restriction of driver’s licenses, and probationary supervision.

The criminalization of youth can have long-term and sometimes fatal effects. Adolescents who are
arrested are more likely to drop out of high school, face barriers in the college
admissions/financial aid process, face difficulty finding employment, and more.” Research has
suggested that police interact with youths and adults differently, and that arrest is the preferred
strategy of officers when interacting with juvenile suspects.® New Jersey has undertaken juvenile
justice system and law enforcement reform, which is described in more detail below. These
reforms should inform and be strengthened by any new policy related to the use, possession or
distribution of cannabis by youth.

8 Markus, Ben. “As Adults Legally Smoke Pot In Colorado, More Minority Kids Arrested For It.”
NPR, June 29, 2016. https://www.npr.org/2016/06/29/483954157/as-adults-legally-smoke-pot-in-
colorado-more-minority-kids-arrested-for-it

* Plunk, Andrew. “Youth and Adult Arrests for Cannabis Possession after Decriminalization and
Legalization of Cannabis.” JAMA Pediatrics: 2019;173(8):763-769.
https://jamanetwork.com/journals/jamapediatrics/fullarticle/2735638

5 If drug education programs are provided as an alternative, they should be scientifically accurate
about the harms of drugs and sympathetic toward the young people in the program who may
have used and/or sold drugs.

& Plunk, “Youth and Adult Arrests for Cannabis Possession After Decriminalization and
Legalization of Cannabis.”

? Plunk, “Youth and Adult Arrests for Cannabis Possession After Decriminalization and
Legalization of Cannabis.”

8 Brown, Robert. “Identifying variation in police officer behavior between juveniles and adults.”
Journal of Criminal Justice: 2009: 37(2):200-208.
https://www.sciencedirect.com/science/article/abs/pii/S50047235209000221?via%3Dihub
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Juvenile justice and the criminalization of poverty

New Jersey has made significant strides in reducing the number of youth incarcerated, removing
fines and fees for juveniles, creating opportunities for diversion from the juvenile legal system,
and addressing the criminalization of poverty. In 2002, New Jersey implemented the Juvenile
Detention Alternatives Initiative, after which the total number of juveniles in detention per year
dropped by 80%, from about 12,000 to less than 2,500, with youth of color accounting for almost
90% of the decline. The decline in numbers allowed multiple detention centers to merge
operations, going from 17 county-operated detention centers in 2002 to seven. The reduction in
the number of juveniles in pretrial detention also led to a reduction in the number of juveniles
committed to state custody at sentencing.®

In 2019 and 2020, a suite of reforms were advanced that reduce the use of consequences that
have limited evidence of deterring criminalized activity but that overtly and disproportionately
penalize and harm low-income community members, youth, and community members of color,
and shift towards diversionary approaches. Specifically, these reforms shifted New Jersey’s
approach to youth justice, fines and fees in the juvenile justice context, and driver’s licenses
suspensions.

In 2019, S1080: “Concerns driver's license suspension for certain crimes and offenses,”
eliminated the use of mandatory driver’s license suspensions as a penalty for certain non-moving
offenses, including the sale of illegal drugs and for those who have not paid child support.'® The
vast majority of license suspensions in New Jersey are not related to driving offenses, according
to a study from the Children's Hospital of Philadelphia.’ The study found 424,869 of New
Jersey's drivers had a suspended license in 2018 and 91% of the suspensions were because of an
event not related to driving.'” The suspension of a license, especially in a driving-focused state
like New Jersey, can interrupt a person’s ability to get to work, help family, and access groceries,
education, healthcare and more.

In December of 2020, Attorney General Gurbir Grewal issued Law Enforcement Directive No.
2020-12,'® establishing policies, practices, and procedures to promote juvenile justice reform. The

¢ Parmley, Suzette. “New Jersey AG Issues Directive to Help Juveniles Avoid Detention.” New
Jersey Law Journal, December 4, 2020. https://www.law.com/njlawjournal/2020/12/04/new-
jersev-ag-issues-directive-to-help-juveniles-avoid-detention/

10 “Governor Murphy Signs Legislation Eliminating the Use of Mandatory Driver’s.” December
20, 2019. https://www.nj.gov/governor/news/news/562019/20191220b.shtml

1 “Study Finds More Than 90% of Driver’s License Suspensions Are Not Related to Traffic
Safety.” Children’s Hospital of Philadelphia, September 29, 2020.
https://www.chop.edu/news/study-finds-more-90-driver-s-license-suspensions-are-not-related-traffic-
safety

12 McDonald, Terrence. “Driver's license suspensions for non-moving violations no longer
mandatory in NJ.” NorthJersey.com, December 30, 2020.
https://www.northjersey.com/story/news/new-iersev/2020/12/30/non-moving-violations-no-longer-
require-nj-license-suspended/4087724001/

13 “Attorney General Law Enforcement Directive No. 2020-12.” Office of the Attorney General,
December 3, 2020. https://www.nj.gov/oag/dcj/agguide/directives/ag-Directive-2020-12 Juvenile-
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Directive instructed law enforcement to utilize practices that support diversion from the juvenile
justice system as a primary approach as long as they “promote accountability, advance the
juvenile’s rehabilitation, and not present safety risks to the community.” The Directive highlights
both curbside warnings and stationhouse adjustments as preferable ways to handle minor youth
violations, and further states that charges related to drug or alcohol use should be considered for
stationhouse adjustments.

2020 also saw the passage of two significant bills to remove the use of fines and fees for
juveniles involved in the juvenile justice system. These reforms recognize that fines are not an
effective deterrent,’ and that that fines and fees have an unjust and unequal impact for youth,
low income communities, and communities of color. S48/A55686, “An Act concerning
incarceration and parole of juveniles and amending, supplementing, and repealing various parts
of the statutory law,”"® codifies the principles of the Juvenile Detention Alternative Initiative into
statute, and among other reforms prevents the Juvenile Justice Commission from imposing fines
on minors. A follow up bill, S2511/A4331, “Accelerates rescinding of certain juvenile delinquency
fines and making discretionary post-incarceration supervision due to COVID-19 pandemic,”'® was
passed specifically because the finerelated provisions in S48/A5586 were so important and
impactful that they needed to be put into effect as soon as possible.

These reforms are significant strides towards a more equitable and harm-reduction focused
approach to youth justice and towards reducing the criminalization of poverty in New Jersey.
Further policymaking should continue the progress made and create supportive avenues to
address issues occurring in New Jersey communities.

Recommendations for New Jersey consequences for youth and cannabis

The ongoing discussion and debate about how to approach youth use and possession as New
Jersey legalizes and decriminalizes adult use cannabis has highlighted a desire for a statewide
approach that does not legalize cannabis possession and use for youth, creates non-criminal
penalties that are able to be applied consistently and equitably across the state, and that also
limits youth contact with law enforcement. Concerns about the over-policing of youth of color and
the possibilities for escalation and harm during police interaction with youth have emerged as a
significant points of concern, and many have searched for alternative approaches.

This has highlighted the reality that New Jersey deploys police and law enforcement to respond
to a broad range of community issues, many of which should and could be handled by other
professionals with nonlaw enforcement training. Designing and investing in alternative responses

Justice-Reform.pdf

14 Menendez, Matthew. “The Steep Costs of Criminal Justice Fees and Fines.” Brennan Center for
Justice, November 21, 2019. https://www.brennancenter.org/our-work/research-reports/steep-
costs-criminaljustice-fees-and-fines

15 “G48: An Act concerning incarceration and parole of juveniles and amending, supplementing,
and repealing various parts of the statutory law.” State of New Jersey 218™ Legislature, May 30,
2019. https://www.njleg.state.nj.us/2018/Bills/S0500/48 11.HTM

16 “G9511: Accelerates rescinding of certain juvenile delinquency fines and making discretionary
postincarceration supervision due to COVID-19 pandemic.” State of New Jersey 219* Legislature,

June 4, 2020. https://www.njleg.state.nj.us/bills/BillView.asp?BillNumber=82511
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to low-level offenses, drug use and possession, poverty and homeless-related issues, mental health
crises, and more, must be a priority in the coming years for the Garden State. Reforming police
practices and creating better responses to community needs go hand in hand.

As a state, we must:

¢ Reevaluate and re-envision the role of police.

¢ Reject the pattern of instinctively deploying police as the answer to all perceived societal -
deficiencies.

¢ End the militarization of police and the mass surveillance of communities.

e Critically examine the resources that government devotes to police and divest from
policing by narrowing the size, scope, and purpose of law enforcement.

e Repair the harm done by police and reinvest in our communities.

While these reforms are considered and advanced, ACLU-NJ urges New Jersey to not enact
driver’s licenses suspensions, monetary fines, or ¢riminal penalties for minors in connection with
cannabis possession, use, or distribution. Other states and our own show that the use of fines
and fees is a failed deterrent method, and that criminalizing minors for possession perpetuates
the vast racial disparities for cannabis arrests. Cannabis possession and use by minors should be
handled the same way that New Jersey handles tobacco: directing the penalties towards adults
providing tobacco to minors and investing in youth education and cessation programming. Such
provisions are already included within the enabling legislation passed in 2020- S21/A21: “New
Jersey Cannabis Regulatory, Enforcement Assistance, and Marketplace Modernization Act’ and
could be implemented swiftly.

In lieu of this, ACLU-NJ regards S3456: “Addresses underage possession or consumption of
various forms of cannabis, including legal consequences for such activities set forth in legislation
passed by both Houses of Legislature,” as a step forward. The hill was written with the intent to
limit police discretion through defining the terms for police interaction with youth. ACLU-NJ
believes that this was accomplished via the warning system created, and noted the limitations on
bringing youth into police stations.

This shift to issuing warnings with data collection would increase the duration and depth of
interaction of police and youth further than how a curbside warning could be handled, if the
interaction does not escalate beyond a curbside warning. However, rather than escalation of a
curbside warning to a stationhouse adjustment, we note the use of referrals to social services for
programming. Finally, we urge the Legislature to strengthen the data protection provisions
related to youth records by reducing the retention period from two years to six months, and
including provisions that bar data sharing with federal immigration authorities and other
branches of the criminal legal system.

New Jersey is attempting to achieve a balance that limits policing discretion while interacting
with youth, prevents further escalation and contact with police through stationhouse adjustments,
and implements consequences that deter youth cannabis use and support youth. If the tobacco
framework is not politically viable in the cannabis context, the approach taken by 3456 would be
~ a step in the right direction.
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Testimony of Rev. Dr. Chiaries F. Boyer, o
Exeutive Director Salvation and Social Justice
Refore the Assembiy Judiciary Committce
Regarding $3454 : ’ ‘
February 15, 2021 : .

B
We are encouraged by the general provisions in $3454 and commend the Senate and the Black

and Latino Caucuses for working to mitigate youth contact with law enforcement. We do have
several recommendations we believe will make this bill stronger and more racially just.

First, the bill states that under the new warning system for juvenile possession of marijuana
temporary records would be kept for a period of 2 years or potentially longer in certain
circumstances. We recommend that rather than storing the records for a period of 2 years that
storing time be reduced to 6 months. Additionally, we recommend that the bill specifically state
that these records not be made accessible to any other agency.

Second, we were pleased to see that fines have been reduced but there is still the issue of how the
revenue from those fines are allocated. It is our position that the bill should explicitly state that
money from this fund cannot be allocated to law enforcement agency programs (i.e.,, DARE),
rather it must be centered within community-based education programs that center harm
reduction.

Jine 14E0Age “probable cause finding” was used as it relates to violatiods. We think the bill
Tﬁ@s(’:b to offE@mere clarity as to what this “probable cause” entails given the history of

dSprepo i{onate enforcement, racial profiling, and use of force. The bill states that an underage

Gt capable of giving lawful consent to a search, and odor no longer constitutes

ue for a search/or cn:atmn So, what then would constltute probable cause7

: b our concerns into consideration. We look forward to New Jersey becoming a
METE Jusi sz Blsolishing the failed Drug War on starting with ending the harsh excessive
gocnatucshelaediteYeannabis prohibition.

Salvation}
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PRLDEF

Before the
COMMITTEE ON THE JUDICIARY
NEW JERSEY STATE SENATE
The Honorable NICHOLAS P. SCUTARI, Chair

February 15, 2021

Joint Testimony of

JUAN CARTAGENA
President & General Counsel
LatinoJustice PRLDEF

and

GUILLERMO MENA
. Director of Legislation, Policy and Advocacy _
National Hispanic Caucus of State Legislators - NHCSL

On the IMPLEMENTATION OF THE REFERENDUM on CANNABIS and MARTJUANA
LEGALIZATION in New Jersey,

specifically, on the UNDERAGE POSSESSION OR CONSUMPTION OF VARIOUS
FORMS OF CANNABIS, including the legal consequences for such activities, focusing
on disparities faced by PEOPLE OF COLOR, and related matters, as set forth in
legislation passed by both houses of the Legislature, including A21 and S21; A1897 and
S2535; and, as proposed for clean-up in A5342 and 53454, pending before the
Committee.

Dear Senator Scutari and Members of the Committee,

It is an honor to submit testimony to members of the New Jersey Senate as you
consider various legislative proposals to implement the successful passage, by the voters
of New Jersey, of the public referendum to legalize marijnana for New Jersey residents
above the age of 21 and to legalize the creation of a retail market in the state.

We represent two national Latino organizations that closely monitor marijuana
legalization efforts as they present enormous potential to reverse the significant harms
that prohibitionist marijuana policies have had on Latino communities in the country,

1
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Joint testimony of LatinoJustice PRLDEF and NHCSL

including New Jersey. LatinoJustice PRLDEF is a national, civil and human rights
public interest law office that protects the legal rights of Latinas and Latinos and
supports their entry into the legal profession. The National Hispanic Caucus of State
Legislators (NHCSL) represents the interests of Hispanic state legislators from all states,
commonwealths and territories in the country and organizes them to advocate on behalf
of Hispanic communities across the United States. Together, we urge that in following
the will of New Jersey’s voters you ensure that legalization is fair, equitable and
cognizant of the duty to create a legalized environment that does not repeat or continue
the worst aspects of a racialized enforcement regime. We applaud your efforts to clean
up the bills pending before the Governor with those goals in mind.

Marijuana legalization — for possession and consumption and for the
establishment of a retail market — is critically important for Latino populations in the
United States and here in New Jersey. This stems from both historical to contemporary
factors.

Historically, the criminalization of marijuana was aimed at the people who used
it for its healing properties in the early 1900s across the Southwestern part of the
country. El Paso, Texas was the first place that criminalized its use. As set forth in detail
in a well-documented resolutiont adopted by the legislators of NHCSL, the first
commissioner of the U.S. Treasury Department’s Federal Bureau of Narcotics, Harry
Jacob Anslinger, a cannabis prohibition activist, testified before Congress in 1937 in
support of federal restrictions on marijuana in part by reading a letter addressed to him
which stated that, “I'wish I could show you what a small marihuana cigaret can do to
one of our degenerate Spanish-speaking residents. That’s why our problem is so great;
the greatest percentage of our population is composed of Spanish-speaking persons,
most of who (sic) are low mentally, because of social and racial conditions.” Anslinger
also cited the Commissioner of Public Safety of New Orleans, Louisiana, who baselessly
called marijuana “a more alarming menace to society than ali other habit forming
drugs” and claimed that “the Mexicans make into cigarettes, which they sell at two for
25 cents, mostly to white high school students.”

Mr. Anslinger’s testimony further included a report entitled “Marihuana as a
Developer of Criminals” from Eugene Stanley, district attorney of New Orleans,
Louisiana, which was suffused with intrinsic bias and xenophobia targeting many
groups. But its bias did not stop there. It also stated that, “in the South, amongst the [N-
words, it is termed ‘mooter,” and later, to underscore the attack on African Americans,
it stated that “it is popularly known amongst the criminal element as ‘muggles’, or
‘mooter,” implicitly linking African Americans with criminal behavior. In fact, both Mr.
Stanley’s report and Mr. Ansingler’s main testimony to Congress blamed marijuana for
the “numerous acts of cruelty” of the ancient cult of Assassins, with Mr. Anslinger going
so far as to state that “it is said the Mohammedan leaders, opposing the Crusaders,
utilized the services of individuals addicted to the use of hashish for secret murders,” in

a thinly veiled religious attack against Muslims. Against Hispanics in particular, it

1 gea NHCSL Resolution 2017-12, Providing a Legal Framework when lurisdictions Decide to Decriminalize, -
Commercialize and Tax Cannabis. Available at https://nhcsl.org/resources/resolutions/2017/2017-12findex.html
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Joint testimony of Latinolustice PRLDEF and NHCSL

included a heading stating that “Marihuana is the Mexican term for Cannabis Indica.”
And that is how the word Marijuana, in Spanish, made it into our laws written in
English; to incite prejudice against Hispanics and Latinos, especially Mexican
Americans.

Current Federal legislation dating from 1970, with some amendments, served as -
the basis for most state enactments and the war on drugs. In 1994, years after hie left
office, John Ehrlichman, who was Counsel and Assistant to President Nixon for
Domestic-Affairs, revealed that the intention behind the War on Drugs was that, “we
knew we couldn't make it illegal to be either against the [Vietnam] war or black, but by
getting the public to associate the hippies with marijuana and blacks with heroin, and
then criminalizing both heavily, we could disrupt those communities,” Ehrlichman said.
"We could arrest their leaders. Raid their homes, break up their meetings, and vilify
them night after night on the evening news. Did we know we were lying about the
drugs? Of course we did.”

' Today, Latino populations continue to be victims of a racialized law enforcement .
regime that affects all states, including New Jersey. The consequences of a conviction for
a marijuana related offense are severe for Latinos as well and these convictions are still
among the top five incidents that lead to deportation of persons who otherwise would
present equitable arguments to avoid deportation.

New Jersey’s voters have spoken and the enabling legislation that you approved
and the clean-up bill you are considering now is not only substantial; it is needed as
soon as possible to stop the very racialized enforcement scheme that drove many New
Jersey voters to approve the referendum. It is on this point that we focus our testimony
today: forging a legal pathway that both remedies the worst aspects of the previous
discriminatory regime and stops any repetition of the Jaw enforcement mistakes in the
future, especially against young people-of color, is of upmost importance to Latino
residents of the Garden State.

With this overarching goal in mind, we urge the Legislature to address the
following issues:

Marijuana legalization must ensure that underage residents of the
state are not subject to racialized and punitive law enforcement efforts that
replicate the worst aspects of the prohibitionist model. New Jersey must
devise alternative approaches to underage marijuana charges: New Jersey is
implementing a legal retail and legalization scheme at a time that it can learn the lessons
from its sister states that have legalized marijuana. An exclusive focus on people over 21
fails to ensure that law enforcement, with its attendant excessive criminal penalties and
selective prosecutions, will only shift its focus to underage residents. Based on what we
know so far this is a recipe for disaster. For example, in Colorado passage of
Amendment 64 did not eliminate the racial disparities in marijuana arrests.2 Similarly,

2 Drug Policy Alliance, 2014.
https:ﬂdru:molicv.orf-zlsitesidefauItfﬁ]esICoIorado_Mariiuana_Arrests_Aﬁer_Amendment_64.pdf
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Joint testimony of Latinolustice PRLDEF and NHCSL

the Drug Policy Alliance noted that in 2013 authorities in Colorado had the option of
discarding criminal penalties for first time offenders under the age of 21, they refused to
~ do so and even increased fines for youth convicted of multiple offenses.s As a result,
youth in Colorado are increasingly subject to more criminal charges for marijuana
related offenses.4 In Oregon the youth arrest rate in 2016 was nearly seven-times that of
adulis, while in Washington in 2016 a whopping 98% of all marijuana arrests were of
youth.s

For underage Latinos in New Jersey removing police, prosecutors, criminal
- courts and criminal justice supervision is especially important given the demographics
of the state. As the Pew Research Center notes, Hispanics are the youngest major racial
or ethnic group in the country with about a third of them under the age of 18 compared
to 26% of Blacks and 19% of Whites.6 Here in the Garden State Advocates for Children
of New Jersey reports that 25% of all persons aged 12 to 17 in 2019 were Latino, higher
than Blacks, Asians or Native Americans.?

Applying the lessons learned in states with legalized markets New Jersey is better
served by adopting the California model for underage possession. California’s Judiciary
‘website, hitps://www.courts.ca.gov/prop64.htm, sets forth the elements of its approach
under Proposition 64. The state addresses underage marijuana use by mandating that
violations are treated as infractions with sanctions limited to required drug education

and counseling plus community service. The state also dictates that all education be
evidence-based and free of charge.

For far too long, New Jersey has looked the other way as its prohibitionist
policies on marijuana wreaked havoc on Latinos and Blacks in the state whose use of
marijuana is similar to those of whites but who face the lifetime consequences of arrest,
conviction and incarceration at rates far beyond their white peers. A legalized landscape
in the State must address all of these past harms with restorative and equitable

Noting that while Blacks compose 3.9% of the state’s population in 2014 they made up 9.2% of marijuana
possession arrests.

3 https://drugpolicy.org/news/2013/11/colorado-state-commission-crime-and-juvenile-justice-chogses-continue-
criminalizing-und : '

 Another Drug Policy Alliance report notes that between 2012 and 2014 while marijuana charges for people age
18-20 declined {though not as steeply as for people 21 and over) they increased by five percent for youth under
the age of 18,

ht_tgs:z[dmgpo!icg.‘org{sites[default[ﬁles(dpa marijuana legalization report febl4 2018 0.pdf

5 Drug Policy Alliance, 2018.

https://drugpolicy.org/sites/default/files/dpa marijuana legalization report febi4 2018 0.pdf

6 pew Research Center, 2016. https://www.pewresearch.org/hispanic/2016/04/20/the-nations-latino-population-
is-defined-by-its-youth/

7 advocates for Children of New Jersey, 2020. htips://datacenter.kidscount.org/data/tables/8446-~child-
population-by-race-and-age-

aroup?loc=22&loct=2#detailed/2/32 /false/1729,37.871.870.573.860,26,868,867,133/68.69.67,12,70.66.7
1.13]62,63.30/17077.17078
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Joint testimony of Latinolustice PRLDEF and NHCSL

principles. But the state cannot stop there when it comes to persons under the age of 21.
Removing the harms of racialized enforcement regime requires more; it requires
reversing the systemic ways that skewed enforcement thrives in states that have already
legalized the market. There are signs in the health data that legalization of recreational
marijuana does not pose a significant shift in marijuana use among youth in those
states.8 Similar trends among youth are appearing in states that have legalized medical
use of marijuana as well.? This data follows national survey data among youth
conducted by the Centers for Disease Conirol and Prevention that among U.S. high
school students, lifetime use of marijuana bas decreased between 2013 and 2019.*° This
health trends should give the legislature the resolve to take bold steps to address the
challenge of creating a legal marijuana market with the concomitant challenge to do so
with the required racial lens of equity and restoration.

Tn addition, we applaud any effort to destroy records of interactions with
underage users or possessors after.a reasonable time and to disallow such interactions
to enter into any other public proceeding. '

Legislation that implements the will of the voters to create a statewide
legalization environment cannot permit municipalities to increase
penalties within their borders beyond those that the Legislature is adopting
for the entire state.

a. Despite the fact that the clean-up bill, in an enlightened way, wants to

. eliminate the criminal consequences for underage possession or consumption
of Cannabis, it leaves a huge loophole open by failing to repeal a provision in
A21/S21 that allows municipalities to impose up to criminal fines (not just
civil penalties) for the possession or consumption of Cannabis by those
between 18 and 20 years of age, even in their own homes. And it allows the
municipalities to keep those the proceeds from those fines, incentivizing them
to set-up to collect them. '

b. Another provision that applies to adults, allows a municipality to enact a civil
penalty of up to $200 for any person who is of legal age to consume, other
than by smoking, vaping, or aerosolizing, a cannabis item available for lawful
consumption, in any public place other than school property, or when not
prohibited by the owner or person responsible for the operation of that public
place. This provision can add confusion, may lead to undue or discriminatory
targeting and may break the carefully articulated scheme approved by the
Legislature.

8 Journa! of Adolescent Health, 2020. hitps://| pubmed.nchi.nlm.nih.gov/33243722/ . American Journal of Public
Health 2020. https://pubmed.nchi.nim.nih.gov/32783708/

® american Journal of Drug and Alcohol Abuse, 2019,
https://www.tandfonline.com/doi/full/10.1080/00952990.2019.1669626

1 canters for Disease Control and Prevention, 2020. https://www.cdc.gov/mmwr/volumes/69/sufsu6901a5.htm
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Joint testimony of Latinolustice PRLDEF and NHCSL

Many Latinos and other New Jersey residents, especially in the
middle and lower socio-economic indicators, live in apartments and other
residential settings where tenant policies are set by landlords. A.
legalization scheme must ensure that policies tenants cannot control do not
. restrict marijuana use in ways that are more restrictive than reasonable
tobacco use. There are valid reasons to restrict smoking cannabis in multi-family
residential structures, primarily fire hazards and odors, but there is no reason for those
restrictions to be different for cannabis than for tobacco, and yet the A21/S21 scheme
allows those disparities. Vaping, in particular, which is not a fire hazard and does not
produce a lingering smell should not be regulated by landlords, condominium or co-op
boards. Already a law firm in New Jersey is calling the loophole allowing landlords to
disallow a great deal of cannabis use a “saving grace” of the legalization legislation and 1s
advertising for those restrictions to be inserted into rent-contracts and other multi-
family dwelling regulations.**

Legislation under consideration here should clarify the ambiguous
definition of cannabis in both the decriminalization sphere and the retail
market environment. Cannabis is a taxonomical genus,2 not a species. The question
posed to the voters was as to the legalization of Cannabis, not of a particular species or
strain. As cited from the Anslinger testimony, the original cannabis prohibition was
primarily directed at Cannabis Indica. However, as approved, A21/S21 only allow the
market for Cannabis Sativa products, leaving Cannabis Indica products or hybrid
products, that are popular in the legalized market, in a legal limbo in New Jersey and
inviting harassment or other unintended enforcement problems. -

Finally, NHCSL:3 urges you to clean-up the implied discrimination
against Latinos in all Cannabis enactments in New Jersey that stems from
referring to the legally viable product as Cannabis, in English, and to the
illegal drug as Marijuana, in Spanish.

U https://www.lawgape.com/blog/ new-jersey-marijuana-law-affords-landlords-a nd-community-associations-a-
key-exception/

12 p genus is above species and below families In the taxonomical hierarchy of living things. A genus can contain
one or more species. Cannabis contains at least iwo.

13 | atinoJustice PRLDEF has not yet taken a position on this particular recommendation.
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WRITTEN STATEMENT OF WILLIAM J. MCNICHOL, JR.! |

Chairman Scutari and members of the Committee, I thank you for this opportunity to
speak W1th you today concerning S3454, which amends recently passed A21 and also amends
New Jersey’s laws relating to the possession of marijuana by persons under the age of 21. iI
support S3454°s goals of ensuring that our laws are enforced fairly and that our laws do noit place
lifelong burdens on young people who possess or use marijuana.

I have one great concern. It js New Jersey’s current reliance on testimony from D1ug
Recognition Expert (DRE) Police Officers in the enforcement of its marijuana laws. Rehance on
DRE Police Officer testimony already undermines the enforcement of New Jersey’s DUI igws
and will likely undermine the achievement of $3454’s laudable goals. Indeed, continued ﬁse of
DRE Police Officer testimony will make it very easy for S3454 to be used as an exceptionjally
effective tool to harass and stigmatize New Jersey’s young people. ‘

First, a very brief word about DRE Police Officers. The DRE Police Officer uses 511
methodology that was created by and for police to enable them to call themselves “experts™ and
to testify in court as such. New Jersey does not allow lay opinion testimony from police oﬁcers
on the matter of marijuana intoxication or impairment, so New Jersey police officers have:i
adopted the DRE program to designate themselves as experts on drug use and drug xmpanrment
so that their testimony in court can go beyond the facts that they observed and extend to then‘
own supposedly expert opinion as to whether the accused (1) had used marijuana, and (2) pwas
impajred by it. Unfortunately, the DRE procedure is a house of cards, with multiple studlcs
showing that it has no basis in science and that it is unﬁble to detect marijuana use or i
impairment. The tide is turning against the use of DRE Police Officer testimony. Courts in
Maryland and Rhode Island prohibit DRE Police Officer testimony. The Minnesota Supreme
Court has concluded that the DRE procedure “dresses up in scientific garb that which is n]ot
particularly scientific” and prohibits DRE Police Officers from testifying in court as expefts.
The New Jersey Supreme Court is now deciding in State v. Olenowski whether DRE Police
Officers can testify as experts in New Jersey courts — and one hopes that the Supreme Court will

recognize the growing consensus that DRE Police Officer testimony is unr¢liable pseudoscience.

! Adjunct Professor of Law, Rutgers Law School. teach the Marijuana Regulation course at Rutgers Law

and have written on various topics in this area. The views expressed herein are entirely my own.
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I have published a detailed analysis of the unreliability of DRE procedures and submitted a copy
to you for the record. With this as background, I turn to A21 as amended by S3454.

S3454 subjects 18 — 20 year olds to a $50 civil penalty every time that a law enforcement
officer (not a judge) makes a “probable cause finding” that the person either possessed or has
consumed marijuana in a school, public place or in a motor vehicle (even as a passenger). The
same $50 penalty is imposed on persons under 18, after two warningi “Probable cause™ is the
standard used to determine whether the police can obtain a search warrant in furtherance of an
investigation. Probable cause is somewhat more than a statement of a mere suspicion, but is far
from proof that the person really possessed or really consumed marijuana — but that doesn’t
matter because S$3454 imposes liability on those whom the police officer accuses of possessing
or of having consumed marijuana, even if in truth they have not. The wisdom of imposing a $50
penalty based on nothing more than a police officer’s own determination of probable cause is
doubtful, to say nothing of the constitutional problems arising out of the police officer’s own
probable cause determination being sufficient justification for the police officer to impose the
$50 penalty on a person who has not been proven to have possessed or consumeél marijuana. At
the very least, the potential for abuse of this procedure is enough to justify caution in adopting it.

$3454°s provision for Municipal Court judicial review of the police officer’s finding of
probable cause is governed by the NJ Penalty Enforcement Law of 1999, but this may not be a
practical option for most minors. Even if judicial review is sought, the probable cause standard
is so low that the officer’s determination is unlikely to be overturned, especially if the accusation
of marijuana consumption is made not by a mere police officer, but by a Drug Recognition
Expert Police Officer. Thus, S3454 seems tailor-made for abuse by DRE’s: it is a grant of
authority to DRE Police Officers to repetitively use their pseudoscientific procedure to accuse
persons in the community who are under 21 of having used marijuana (even if they do not
possess any marijuana) and, by making that accusation, to impose as many $50 penalties in the
community as they wish, without ever having to prove actual possession or actual use.

Finally, the repetitive imposition of $50 penalties based on a police officer’s own
“probable cause” determinations may be seen as little more than an annoyance to persons under
21 in New Jersey’s wealthier communities, but will be a heavy burden for citizens of most of the
State, especially so in communities that have been heavily impacted by the current recession, the

war on drugs, and other factors. For these communities, the potential for abuse by repetitive
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application, especially by DRE Police Officers, of a guilt-by-accusation statute is sufficient to
urgé caution in adopting it. ’

What then should be done? The goals of $3454 are worth pursuing and it is quite
. possible to revise it so that those goals are achieved. I offer the following suggestions and I
would be most happy to work with you and your staff to implement them.

First, provisions that impose liability based on mere probable cause that a person has
‘possessed.or consumed marijuana should be removed from S3454. Liability (such as the
proposed $50 civil penaltf) should be imposed only if the accused has actually violated the law,
fiot because they are accused of violating the law.

Second, proof of consumption by persons under the age of 21 should not be based on the
pseudoscientific testimony of DRE Police Officers. The legalization of cannabis in New Jersey
is an opportunity for New Jersey to place its drug laws at the forefront of the emerging legal and
scientific consensus that the DRE procedure is unreliable and that it is unfair to impose either
civil or criminal liability based on it.

1 will be pleased to answer any questions that you may have.

lex



SUGGESTED REVISION TO S3454

At page 2, fines 36-37, strike “based upon a probable cause finding of a violation of law
by a law enforcement officer, which” and insert:
“upon a sworn statement by a law enforcement officer that the officer personally
observed the act of possession or consumption. An inference of possession or
consumption drawn by the law enforcement officer based on facts other than the
officer’s personal observation of the act of possession or consumption shall not be
sufficient to establish that a person is subject to this civil penalty. This civil

penalty”

At page 4, lines , strike “based upon.a probable cause finding of a violation of law by a
| law enforcement officer, a” and insert:
“upon a sworn statement by é law enforcement officer that the officer personzilly
observed the act of possession or consumption. An inference of possession or
consumption drawn by the law enforcement officer based on facts other than the
officer’s personal observation of the act of possession or consumption shall not be

sufficient to establish that a person is subject to this civil penalty. This”



TOWARD A RATIONAL POLICY FOR DEALING
WITH MARIJUANA IMPAIRMENT |

— MOVING BEYOND “HE LOOKED BUZZED TO
ME, YOUR HONOR”

William J. McNichol, Jr.*

L INTRODUCTION

This paper examines how marijuana impairment is currently proven,
especially in states where marijuana has been Jegalized under state law. Much
of the currently used proofs and some legislatively imposed standards are
scientifically unsound and their use should be discontinued or severely
limited. It is recommended that development of a valid biochemical proxy
for marijuana impairment should be a priority funding item in states where
marijuana is legalized.

IL. MOVING FROM PROHIBITED USE/POSSESSION TO
IMPAIRMENT

Marijuana,' at least for purposes of some states’ laws, is moving
from a “Prohibition Regime” to a “Regulated Use Regime.” Under a
Prohibition Regime the mere possession and/or use of marijuana is illegal.?
Under a Regulated Use Regime, the possession and use of marijuana is legal,
provided that this is done in compliance with certain regulations. This shift
in the legal status of marijuana reflects a judgement that, on balance, the
social costs of Prohibition (e.g. large underground criminal enterprises,
significant penal consequences) outweigh the social costs of Regulated Use.
It is generally accepted that marijuana can adversely affect a person’s ability
to perform certain activities, such as driving® and that this is one of the
important social costs that is part of this balancing process.

#  Adjonct Professor, Rutgers Law School. Member of the New York and Washington bar.

! This paper adopts the definition of maruuana used in the Controlled Substances Act. 21 US.C. §

' 802(16).

2 Under federal law, marijuana is subject to a Prohibition Regime. 21 U.S.C. § 812. Merely
possessing marijuana is a federal crime, subject to varying penaltics depending on the quantity

+ possessed and whether the marjuana is possessed for the purpose of distributing it.

3 This paper will focus on driving an automobile while impaired. Driving is not the only context in
which impairment is important. The social costs of impairment by persons in hazardous
oceupations, (e.g. demolition operations, and operating construction equipment), teaching and
counseling positions, and transportation jobs (e.g. pilots, and railroad engineers) makes impairment
in those situations a matter of public concem. Also, many private relationships (e.g. child custody

( Bx
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A Prohibition Regime can deal with the problem of drivers who are
marijuana impaired in several ways, most prominently by simply enforcing
the legal prohibition against the possession and/or use of marijuana. If the
driver of an automobile can be shown to have used or to be in possession of
marijuana, then the driver is subject to criminal penalties, just as would
anyone else who possessed or used marijuana under the Prohibition Regime.
This can serve to deter the operation of cars while impaired by marijuana.

Regulated Use Regimes cannot deal with the problem of persons
who operate cars the same way that a Prohibition Regime can. A person who
possesses and uses marijuana is not subject to criminal liability in a
Regulated Use Regime unless a specific regulation is violated. A policy tool
other than prohibition penalties must be used to deal with persons who
operate cars while using marijuana.

The regulation of alcohol is an obvious precedent for how to deal
with marijuana impairment in a Regulated Use Regime. Much of the
language used to describe marijuana control regimes (e.g. “prohibition”) was
taken from experience with alcohol. Many state laws creating recreational or
“adult use” Regulated Use Regimes explicitly invoke alcohol regulation as
precedent and purport to regulate marijuana in a manner similar to the way
alcohol is regulated.*

Prescription drugs are another possible precedent for how to deal
with marijuana in a “medical marijuana” Regulated Use Regime. State laws
authorizing medical marijuana purport to regulate marijuana as a medicine®
and some are cast in terms of interim measures until marijuana is federally
recognized as a medicine.®

Whether one relies upon alcohol or on prescription drugs as guides
for how to deal with persons using marijuana while driving, the result is-the
same. The central issue becomes impairment,” not use.® That is, the law
imposes penalties only when the use of the regulated substance (e.g.
marijuana) diminishes a person’s ability to function to such a degree that the
person must not be allowed to drive a car. By definition, this is a question of

arrangements and many workplace rules) can be affected by impairment and are a matter of great
concern to the parties imvolved. While this paper will not discuss impairment in these contexts, the
problems discussed here, and the solutions offered, are likely to be widely applicable.

4 See, e.g.; 410 ILL. COMP. STAT. 705/1-1 (2020); NEV. REV. STAT. 453D.020 (3); Co. CONST. art.
KV, § 16 (1)(b).

3 See, e.g., 35 PA. STAT. AND CONS. STAT. ANN. § 10231.102 (2016); N.J. STAT. ANN. 24 § 61-2
(2019).

6 35 PA. STAT. AND CONS. STAT. ANN. § 10231.102(4) {2016).

? This paper uses the terms impaired and impairment to refer to a condition that is also sometimes
called “under the influence” or “intoxicated™ or “incapable of safely operating.”

3 It shonld be remembered that even the most permissive Regulated Use regimes contain some strict
prohibitions. For example, Regulated Use regimes that allow recreational use almost al ways strictly
prohibit possession and usé by underage persons. See, e.g., NEV, REV. STAT. 453D.020 (West 2016)
(repealed); CA. BUS. & PROF. §§ 26030, 26140; 410 ILL. CoMP. STAT. 705/1-1 (2019).
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the magnitude of the effect that regulated substance has on the person at the
time in question, and does not turn on the mere use of the regulated substance.
Each state expresses this question concerning the magnitude of the
effect that a substance has on a person in slightly different terms, but they all
reach generally similar endpoints. In Illinois, the statute provides that “[a]
person shall not drive or be in actual physical control of any vehicle within
this State while . . . under the influence of any other drug or combination of
drugs to a degree that renders the person incapable of safely driving.”® This
has been interpreted to mean that “[i]t is not enough for the State to show
- drug use by the defendant; the State must also show that the defendant could
not drive safely under the drugs found in his system.”'®
In New Jersey, the statute provides the following:

[A] person who operates a motor vehicle while under the influence of
intoxicating liquor, narcotic, hallucinogenic or habit-producing drug, . .. or
permits another person who is under the influence of intoxicating liquor,
narcotic, hallucinogenic or habit-producing drug to operate a motor vehicle
owned by him or in his custody or control . . . shall be [guilty of driving
while intoxicated].!!

The New Jersey Supreme Court has explained that intoxication refers
to “a substantial deterioration of the mental faculties or physical capabilities
of a person . . . which so affects the judgement of the motor vehicle operator
as to make it improper for him to drive on the motorway.”'?

In New York, impairment has been described as when a person “is
incapable of employing the physical and mental abilities which he is expected
to possess in order to operate a vehicle as a reasonable and prudent driver.”"

Some states, like Arizona, do not define impairment and this can lead
to some confusion. Arizona prohibits driving when “impaired to the slightest
degree.”!* The statute’s reference to a “slightest degree” of impairment does
not eliminate the requirement that impairment exist. Indeed, Arizona’s
Medical Marijuana Act specifically provides that, when prosecuted under the
impaired driving statute, medical marijuana vsers can defend on the ground
that they are not actually impaired, even though they have certainly used
marijuana.’® The Arizona courts have acknowledged that the mere presence
of THC in the defendant’s blood is not determinative of liability under the
impaired driving statute and that the defendant can avoid liability with “proof

® 625 ILL. CoMP. STAT. § 5/11-501(a)(4) (2020).

0 People v. Cibrowski, 55 NE. 3d 259. 283 (TIl. App. Ct. 2016),

I NJ.STAT. ANN. § 39:4-50(2) (2019).

2 State v. Bealor, 902 A. 2d 226, 235 (N.J. 2004) (internal citations omitted).
B Peoplev. Cruz, 399 N.E2d 513; 48 N.Y 24 419 (1979).

¥ ARiz. REV. STAT. ANN. § 28-1381(A)1) (2019).

5 Awiz REV. STAT. ANN. § 36-2802(D) (2010).
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that he or she was not actually impaired.”'® Thus, impairment, not use, is the
operative legal standard under Arizona’s Regulated Use regime."” As states
end their marijuana Prohibition Regimes, the impairment rule is becoming
the law’s principal, if not its only tool for dealing with persons who drive
after using marijuana.

I LESSONS FROM ALCOHOL IMPAIRMENT

Impairment is not 2 new concept in the law. For generations, it been
a central fact to be proven in criminal cases of alleged drunk driving and in
civil cases assigning liability arising ount of drunk driving. The American
legal system has a long history of dealing with the admissibility and
sufficiency of proofs of alcohol impairment. This rich body of experience
can be profitably relied upon to inform our study of the legal and policy
issues associated with marijuana impairment.

The beginning of widespread use of automobiles in the United States
roughly coincided with the alcohol prohibition era, which began with the
long campaigns that led to the adoption of the Eighteenth Amendment in
1919 and ended with its repeal by the Twenty-First Amendment in 1933. It
is not surprising that “drunk driving” laws first appeared around this time.
New Jersey enacted what is believed to be the United States® first drunk
driving law in 1906, which consisted of a single sentence: “No intoxicated
person shall drive a motor vehicle.”!® New York followed suit in 1910 with
a statute providing that “whoever operates a motor vehicle while in an
- intoxicated condition shafl be guilty of a misdemeanor.””® With the
enactment of these laws America embarked on its long journey to set
evidentiary rules by which the fact of impairment can be proven in court.

6 Ishak v. McClennen, 388 P.3d 1, 4 (Ariz Ct. App. 2016), Dobson v. McClennen, 361 P.3d 374,

378 (Ariz. 2015).

Of course, a statufory or other authoritative definition of impairment under Arizona law (such as is

the case in Tllinois, New Jersey, and New York) would be immensely helpful in the context of both

alcohol and marijuana impaired driving. However, there is a definition of impairment in the context
of Arizona’s Employment Practices and Working Conditions law. Under that statute, an employee
is impaired if drugs or aleohol “decrease or lessen the employee’s performance of the duties or tasks
of the employee’s job position.” Ariz. REV. STAT. ANN. § 23-493(7) (2011). By analogy, an

Arizona medical marijuana user who invokes the Medical Marijuana Act’s protection agaist

conviction under the impaired driving [aw may well argue that the marijuana had not “decreased or

lessened the driver’s performance of the duties or tasks” of a driver, even in the slightest degree.

B An Act Defining Motor Vehicles and Providing for the Registration of Same, 1906 N.J. Laws ch,
113, §19. This law was a prototype for the modern comprehensive regulation of the ownership and
operation of automobiles. It included the registration of automobiles, licensing of drivers, statewide
speed limits, and a variety of other provisions that are commonplace today.

¥ ActofMay 31, 1910, ch. 374, § 290(3), 1910 N.Y. Laws, 673, 684.
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A. Reliance Upon Factual and Opinion Testimony as Proof of Alcohol
Impairment

At the time of the early drunk driving laws, there was only one way
to prove impairment: contemporaneous observation of the accused. Indeed,
a conviction “could be based solely on the defendant's conduct and demeanor
at the time of arrest.” The widespread and frequent occurrence of alcohol
intoxication led courts to accept testimony of this sort from anyone. Neither
special skill or training, nor specific observational methods was required.
Courts have received factual testimony concerning things like an odor of
alcohol, stumbling, or general lack of physical coordination. But witnesses
in alcohol impairment cases have not been limited to factual testimony. The
attributes of alcohol intoxication are so well-known and generally understood
that courts early on ruled that any person is competent to testify as to their
opinion that .a driver was alcohol impaired, and this testimony can be
sufficient to sustain a conviction.?!

The rationale for admitting lay opinions on the ultimate question of
alcohol impairment is that alcohol impairment is so much a part of the
common experience of ordinary persons that lay opinions on the subject are
“rationally based” and “helpful . . . to determining a fact in issue.””* The New
Jersey Supreme Court put it this way:

[Because] sobriety and intoxication are matters of common observation and
knowledge, New Jersey has permitted the use of lay opinion testimony to
establish alcohol intoxication. Founded on that premise, lay opinion

. consistently has been admitted to prove that a defendant was operating a
motor vehicle while under the influence of intoxicating liquor . . . . Tt is not
to be doubted that the average witness of ordinary intelligence, although
lacking special skill, knowledge and experience but who has had the
opportunity of observation, may testify whether a certain person was sober
or intoxicated.?

In Illinois, the same rule applies: “it is well established that the average
adult is competent to testify regarding alcohol intoxication because it is
within the common experience of most adults.”™ ‘

Despite its admissibility under the rules of evidence, there are well-
recognized problems with lay testimony concerning alcohol impairment,
especially lay opinion testimony. Persons observe subjects in their own way,

*  Peoplev. Cruz, 48 N.Y.2d 419, 423 (1979).

1 Wew Jersey adopted such a rule as early as 1924, Searles v, Pub. Serv. Ry. Co., 126 A, 465, 466
(N.J. 1924). See aiso, Bealor, 902 A2d at 233,

2 See, eg,FED. R EvID. 701; N.J. R EviD. 701; ILL. R. EVID. 701.

2 Bealor, 902 A2d at 234,

% People v. Foltz, 934 N.E.2d 719, 723 (TIl. App. Ct. 2010).
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each person deciding which behaviors are important to observe and how
those behaviors should be evaluated. Persons observe through the lens of
their own experience and abilities, making differences in age, gender,
language, dialect and education potentially confounding factors, and causing
each observer to assign different weights to and draw different conclusions
from the same behaviors. The opinions drawn from these highly variable
observations can be erroneous. These errors can be ordinary mistakes or the
result of explicit or implicit bias.”

Also, the vigor of enforcement efforts can vary with differences in
perception of the seriousness of impaired driving. Consider People v. Kiss, %
where the police beat a suspect in order to obtain the suspect’s consent to a
breath alcohol test, and the suspect consented to the test only out of fear of
further. beating.”” The California Court of Appeals affirmed the admission of
the result of the test, which indicated an impossible blood alcohol
concentration of 22%,? because it believed that admitting evidence obtained
this way did nof rise to the level of making “a mockery and a pretense of 2
rial.”® Kiss’s admission of brutally obtained and completely incredible
evidence is probably the high water mark of zeal by police and the courts in
their efforts to protect the public from drunk drivers. On the other hand, one
cannot help but be aware of instances in life and popular culture where public
drunkenness is seen as a merely laughing matter and the “town drunk™ is
portrayed as a humorous, loveable character.®® Either of these altitudes
towards intoxication unavoidably colors the observer’s perception of
impairment vel non, making the observer’s opinion less trustworthy. These
unwise and unfounded attitudes can be prevalent to an unfortunate degree.
Neither the variation in enforcement attributable to the influence of these
attitudes, nor their distorting effect on witness perceptions and testimony is
_ acceptable. :

B. Dr. William Haddon and Science-Based Testing

The imprecision and unpredictability arising out of relying on
testimony concerning lay observations and opinions in alcohol impairment

3 A full treatment of bias in these cases is beyond the scope of this paper. For present purposes, it is

enough to note that police officers — like all persons — can exhibit implicit and explicit bias. Sez,
for example, Ngozi Caleb Kamalu, African Americans and Racial Profiling by US. Law
Enforcement, 9 AFR. ]. CRIMINCLOGY & JUSTICE STUDIES 187 (2016).

% pepple v, Kiss, 268 P.2d 924 (Cal, Dist. Ct. App. 1954).

¥ Kiss,268 P2d at 927,

2 1d A blood aleohol concentration of 22% would have been fatal. As is discussed below, intoxication
oceurs when blood alcohol centration reaches 0.08%. A fine port wine typically has an alcohol
concentration of less than 20%.

¥ Kiss, 268 P.2d at 927.

3 Qtis Jump Rope, YOUTUBE (July 7, 2009),https://www.youtube.com/watch?v=TIC1PbY6EQT, Otis
Sobriety Test, YOUTUBE (June 2, 2007), hitps:/youtu.be/sLITunUh_bw.
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cases was recognized early on. An objective indicator of alcohol impairment
was eagerly sought. The pivotal figure in this effort was the physician and
epidemiologist Dr. William Haddon.*

Dr. Haddon was a pioneer in the effort to find a science-based standard
for alcohol impairment. Beginning in the late 1950°s, Dr. Haddon worked to
identify the relationship between alcohol and dangerous driving.® Using
reports of single-vehicle fatal crashes,” Dr. Haddon demonstrated that these
fatal crashes were strongly correlated with a Blood Alcohol Concentration
(BAC) of 0.08 — 0.10 percent** Subsequent studies, some dealing with
highway crashes and others dealing with laboratory simulations, confirmed
Dr. Haddon’s work.*® As a result of the rigorous epidemiologic studies by
Dr. Haddon and his colleagues, a BAC of 0.08% has come to be recognized
as a valid, science-based proxy for alcohol impairment.

The identification of a valid, sciénce-based proxy for alcohol
impairment led to 2 universal redrafting of drunk driving laws to include a
0.08% BAC limit.* Statutes containing the general prohibition against
driving while impaired were not repealed, but merely supplemented by the
per se prohibition against driving with a BAC of 0.08%. This science-based
proxy for alcohol impairment has greatly reduced, although probably not
eliminated, bias and inconsistency in the enforcement of drunk driving laws.
Tt makes it possible to perform a biochemical test that, if properly executed,
gives an objective, verifiable result that can be compared to a bright line
standard — a remarkable advance over reliance upon lay opinion testimony
that “he looked drunk to me.”

Iv. CURRENT PROOF OF MARIJUANA IMPAIRMENT

3 Tr, Haddon’s work extended to many aspects of automobile safety, including safety belts, and air
bags. .

2 - Dr, Haddon’s many publications include: William Haddon Ir., Alcohol in the Single Vehicle Fatal

Accident: Experience of Westchester County, NY J. AM, MED, Ass'N., 1587 (1959); James R.

MeCarroll & William Hadden Jr., 4 Controlled Study of Faial Automobile Accidents in New York

City, J. CHRONIC DISEASES 811 (1962); William Haddon Ir., 4 Note Concerning Accident Theory

and Research with Special Reference to Motor Vehicle Accidents ANNALS N.Y. ACAD. 5CL 635

(1963).

Single vehicle fatal crashes were chosen because, unlike parking lot fender-benders, they always

involved an undoubted public health issue (i.e. death), and because data on these crashes were

readily available. ’

See, Andrea Roth, The Uneasy Case for Marijuana as Chemical Based Jurisprudence of

Dangerousness, 103 CALF. L. Rev. 841, 846-70. Prof. Roth’s scholarly account of Dr, Haddon's

development of a science-based standard for alcohol impairment is required reading,

35 Id .

% See, for example, CAL. VEHICLE CODE §23152(b); ILL. CoMp. STaT § 11-501(2)(1); NEV. REV.
STAT. §484C.110(1)b); N.Y. VEHICLE & TRAFFIC LAW § 1192(2); and N.J. STAT. ANN. § 39:4-
50(a).
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When a state transitions from a Prohibition Regime to a Regulated
Regime it must embark on the task that is the subject of this paper: finding a
practical, legally admissible, and scientifically valid way to determine
whether a person is impaired as result of marijuana use. To date, several
approaches have been used. For the reasons discussed below, none are
entirely satisfactory and some of them should be discontinued.

A. Factual Testimony Based On Lay Observation of the Subject

Witnesses are almost always allowed to give testimony describing
things that they have observed — the weather, odors, stumbling, words spoken
in their presence — and much of this testimony can be relevant to the issue of
impairment. As a general matter, the admissibility of this kind of testimonial
evidence is not seriously questioned. On the other hand, its weight and
sufficiency has been hotly disputed.

Testimony concerning lay observation of impairment due to drugs (not
just marifjuana) is often treated differently than impairment due o alcohol.
For example, in New Jersey, lay testimony concerning the facts of the
subject’s behavior is admissible, and when coupled with proof that the
subject had used drugs at the time is sufficient for the fact finder to conclude
that the subject was impaired by marijuana.’’ In Illinois, the factual (i.e. non-
opinion) testimony of an arresting officer, without more, can be sufficient to
support a conviction for driving while impaired by marijuana.®®

B. Lay Opinion Testimony Based on Observation of the Subject

As noted in the above discussion of alcohol impairment, the opinion of
a lay observer on the ultimate question of impairment due to alcohol is
admissible and often sufficient to support a finding of impairment.* This is
not always the case with marijuana impairment. In New Jersey marijuana
impairment is not thought to be a “matter of common observation” such that
a lay opinion on the subject would be rationally based and helpful to the trier
of fact, as required by the rules of evidence. As the New Jersey Supreme
Court wrote: “No such general awareness exists as yet with regard to the

3 “[L]ay observations of the fact of intoxication, coupled with additional independent proofs tending

to demonstrate defendant’s consumption of narcotic, hallucinogenic or habit-producing drugs as of
the time of the defendant’s arrest, constitute proofs sufficient to allow the fact-finder to conclude,
without more, that the defendant was intoxicated beyond a reasonable doubt and, thereby, to sustain
a conviction . . . .® Bealor, 902 A2d at 227-28. The required independent proof of recent
consumption of marijuana can take the form of an admission of recent use volunteered by the subject
to a police officer — an astonishingly common occurrence.

% people v. Castino, 2019 IL App (2d) 170298 TP 14-19, citing People v. Janik, 492 N.E.2d 582 (IIL
1989). -

¥ See cases cited supra notes 23-24.
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2020] Dealing with Marijuana Impairment 9

signs and symptoms of the condition described as being ‘high’ on
marihuana.”®

C. Bxpert Opinion Testimony on the Question of Marijuana Impairment

As noted above, lay opinion testimony on the ultimate question of
marijuana impairment is often not admissible. Even when a lay opinion is
admitted, it can be easily discounted by the lay witness’s peers on the jury.
This has sometimes proven to be an insurmountable problem. Proponents of
opinion testimony on the ultimate question of marijuana impairment have
thus turned to the tactic of characterizing the proffered opinions as those of
an expert.

Characterizing proffered testimony as an expert opinion offers more
than just admissibility. The witness is clothed in the status of an expert, a
person who has mastered a discipline to such an extent that the witness and
their testimony are given special status in the courtroom. Factfinders
themselves lack this status and often defer to those who have it. Lay judges
and jurors are often hesitant to disagree with an expert in a field, and this
understandable deference can result in attaching undue, even dispositive,
weight to the expert’s testimony. Courts have recognized that when a
witness’ testimony is presented to the jury as that of an expert, the jury can
- be “led to believe that the evidence is entitled to greater weight than it
deserves.™ Tn Daubert, the U.S. Supreme Court recognized the great and
sometimes excessive persuasiveness of alleged expert testimony: “Expert
evidence can be both powerful and quite misleading because of the difficuity
in evaluating it. Because of this risk, the judge in weighing possible prejudice
against probative force under Rule 403 of the present rules exercises more
control over experts than over lay witnesses.”* The New Jersey Supreme
Court has noted the “compelling voice” that is conferred by expert status and
warned that jurors may “accord excessive weight” to an experi’s testimony
“precisely because the evidence is labeled ‘scientific’ and ‘expert.’””* The
Minnesota Supreme Court has noted that expert witnesses have the ability to
“unduly influence the jury” and requires that “expert testimony be carefully
monitored in criminal cases so that the jury is not dissuaded from exercising
its own independent judgement.** Courts of other states have also

W Beglor, 902 A.2d at 227,

4 Satey. Klawiter, 518 N.W.2d 577, 585 (Minn. 1994),

2 Daubert, 509 U.S. at 595, quoting Jack B, Weinstein., Rule 702 of the Federal Rules of Evidence is
Sound: It Should Not Be Amended, 138 FR.D. 631, 632 (1991).

4 Iy re Accutane Litigation, 191 A 3d 560, 589 (N.J. 2018).

4 Staie v. DeShay, 669 N.W.2d 878, 885 (Minn. 2003).
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recognized this distortion of perception that occurs when a witness is
anointed an expert and granted an expert’s exceptional testimonial latitude.*’
Judges are not alone in recognizing this effect of designating a person
* as an expert. Neurobiologists at Emory University have used Functional MRI
to observe the activity of decision-making portions of the brain when a
person is given advice from a supposed expert. They found that the relevant
decision-making and evaluation centers of the person’s brain were not
engaged to evaluate the advice they were given when the person was told that
the advice came from an expert.*® In short, people “offload” or subcontract
their rational evaluation processes to the expert — they tend to accept the
expert uncritically.*’ _ '
Even purported experts are themselves misled by their own claims of
expert status. Alir ef al. reported a series of four studies that they conducted
involving the tendency of experts to “overclaim,” a phenomenon by which
persons “claim[] knowledge of concepts, events, and people that do not exist
. and cannot be known.”*® Atir ef al. showed that persons who saw themselves
has having expertise in an area were more likely to overclaim, and concluded
that “Self-perceived experts may give bad counsel when they should give
none.” This is not a matter of an intent by the purported expert to deceive
others, but rather a matter of seli-deception by the purported expert. The
literature has extensively explored and described this phenomenon.”® The
tendency for overclaiming not only explains the willingness of experts to
offer unjustified opinions, it also accounts for the apparent conviction with
which those unjustified opinions are offered.

% For example, State v. Corbett, 839 5.E.2d 361, 399 (N.C. 2020); Clark v. State, 2019 WL 5566234

(Miss. Ct. App. 2019); State v. Kony, 375 P.3d 1239, 1249-1250 (Hawaii 2016); State v. McGrady,

787 S.E2d 1, 10 (N.C. 2016); State v. Casillas, 782 N.W.2d 882, 896 (Neb. 2010); Burton v.

Commonwealth, 300 S.W.3d 126, 141 (Ky. 2009).

Jan B. Engelman et al., Expert Financial Advice Newrobiologically ‘Offloads’ Financial Decision-

Maling Under Risk PLOS ONE, Mar. 4, 2009, doi:10,1371/journal pone.0004957.

S A

1 Stay Atir, Emily Rosenzweig, & David Dunning, When Knowledge Knows No Bownds: Self-
Perceived Expertise Predicts Claims of Impossible Knowledge, Ass™N PsyCH. 81 1295 (2015),
doi:10.1177/0956797615588195. Dr. Dunning, one of the co-authors of this article, originally
described the eponymous “Dunning-Kruger Effect.” Dunming—Kruger Effect. EN.WIKIPEDIA.ORG,
hitps:/fen. wikipedia org/wiki/Dunning%4E2%580%93Kruger_cffect (Accessed June 1,2020).

R - §

See, for example, Patrick D. Dunlop et al., Openness to (Reporting) Experiences That One Never

Had: Overclaiming as an Outcome of the Knowledge Accunulated Through a Proclivity for

Cognitive and Aesthetic Exploration, 113 J. PERs. Soc. Psyca 810 (2017), doi

10.1037/pspp0000110; Carey K. Morewedge et al., The (Perceived) Meaning of Spontancous

Thoughts, 143 1. EXPERIMENTAL PSYCH. GEN. 1742 (2014), doi: 10.1037/a0036775; Rebecca J.

Schlegel et al, The Dynamic Interplay Between Perceived True Self-Knowledge and Decision

Satisfaction, 104 J. PERS, Soc. PSYCH. 542 (2013), doi: 10.1037/20031183; Danu Anthony Stinson

etal., In Search of Clarity: Self-Esteem and Domains of Confidence and Confusion, 34 PERS. S0C.

PSYCH. BULL, 1541 (2008), doi: 10.1177/0146167208323102.

46
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A full discussion of overclaiming by purported experts, and the
tendency of factfinders, especially jurors, to overvalue and to defer to
testimony from supposed experts is beyond the scope ofthis paper. It is
enough to note that law and science have long recognized these effects and
the dangers that they present.

The admissibility of expert opinion testimony is governed by each
jurisdiction’s rules of evidence. The Federal Rules of Evidence apply when
expert opinion testimony is offered in federal court.’ State rules of evidence
apply in state courts, but these are generally similar to the highly influential
Federal Rules of Evidence and, with respect to expert opinion testimony, are
often interpreted in light of Daubert,” and Kumho,” two federal decisions
interpreting the federal rules governing expert opinion testimony. For
convenience, this article will discuss the admissibility of expert opinion
testimony by general reference to Federal Rule 702,% as well as with
reference to some alternate, state-specific approaches.

D. The Drug Recognition Expert

In recent years a new figure has come on the scene: a police officer who
purports to have mastered a special technique that enables the officer to
accurately identify drug-impaired drivers. Known as a Drug Recognition
Expert (DRE) police officer, this purported expert has become a fixture in
some courtrooms across the country, and is transforming how persons ate
prosecuted for marijuana impairment. In states where marijuana is legalized,
DRE police officers are touted as key figures in dealing with marijuana
impaired drivers.”> DRE police officers offer testimony of various types,
including factual testimony concerning things that they have personally
observed. However, it is their opinion testimony that is of greatest interest
and concern. '

S| TFor example, when a driver is accused of driving while impaired in a National Park, a National

Forest an Army fort, or other place under federal jurisdiction,

st Daubert v, Merrell Dow Pharma., 509 U.S, 579 (1983).

#  Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999).

% Rule 702. Testimony by Expert Witnesses
A witness who is qualified as an expert by knowledge, skill, expericnce, training, or education may
testify in the form of an opinion or otherwise if

(a) the expert’s scientific, technical, or other specialized knowledge will help the trier of fact
to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(¢) the testimony is the product of reliable prinviples and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the case.

3% For example, Megan Jones, Drug Recognition Experts Will Play A Big Role in Detecting Drivers
Who dre High Come Jan 1, Police Say, CHICAGO TRB. (Dec. 27, 2019), hetpsit/
www.chicagotribune, com/suburbs/aurora-beacon-news/ct-abn-aurora-drug-recognition-experts-st-
1229-20191227-lq34jrszénh6hhimy5nyd 7hdnm-story html,

R B
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DRE police officers - originated with the Los Angeles Police
Department, and have evolved into an ad oc national program administered
by the International Association of Chiefs of Police (IACP) in cooperation
with the National Highway Traffic Safety Administration (NHITSA)*® In
North America, DRE police officers are certified or accredited by agencies
(typically police departments) in each state or province®” which administer
an approved course that must be completed by the DRE police officer. This
course purports to train the DRE police officer to administer a standard series
of tests and to observe, interpret, and report the results in a standard way.*

Police officers who complete the DRE course call themselves “Drug
Recognition Experts.” They make much of this self-conferred title and status.
DRE police officers sometimes wear a special badge or a ribbon on their
uniform to identify themselves as experts,” and their paperwork is festooned
with official looking DRE police officer seals or insignia.®” DRE police
officers have formed trade associations with websites that are similarly
decorated with seals and insignia, along with. claims to “professional
association” status.®!

The legal question that must be asked is whether this is sufficient to
establish the admissibility of the opinion testimony of the DRE police officer.
Jurisdictions diverge widely on this point. In some states, DRE police officer
testimony is authorized by legislative action.” Other states admit DRE police
officer testimony under the rules of evidence governing the admission of
expert opinion testimony, which will be discussed in detail below. Case law

5" The IACP Drug Recognition Section, THEIACP.ORG, https:/fwww.thefacp.org/working-
group/section/drug-recognition-expert-section-dre(Accessed April 26, 2020). :

57 For example, the Califomia Highway Patrol performs this function in California. Drug Recognition
Evoluator ~ Program,  CHP.CA.GOV,  https://www.chp.ca gov/programs-services/for-law-
enforcement/drug-recognition-cvaluator-program {(Accessed April 28, 2020). The New Jersey State
Police perform it in New Jersey. njsp.org, 2020. Alcohol Drug Testing Unit | New Jersey State
Police, NISP.ORG. [online] Available at: https:/fwww.njsp.org/division/investigations/alcohol-drug-
testing.shim] (Accessed April 28, 2020). Similar procedures are followed in Canada, Drug
Recognition Expert Evaluations, ROYAL CANADIAN MOUNTED POLICE, hitps:/fwww.rerap-
gre.ge.cafts-srfdree-eert-eng.htm (last visited Sep 4, 2020); R v. Joyce, 2017 NSPC 81 at 943; R.

" 3. Bingley [2017] 1 SCR 170.

¥ o

¥ Drug Recognition Expert (DRE) Certification Commendation Bar, TANDTUNIFORMS.COM,
hitps://tandtuniforms.com/shop/catalog/index. php?route=product/praduct&product_id=1986
(Accessed April 25, 2020). :

®  For example, DRE Training Course Application, CHP.CA.GOV, hittps:/fwww.chp.ca.gov
/ImpairedDrivingSite/Documents/Training%20Request%20066%20Rev%6202-18.pdf  (Accessed
April 26, 2020); #. DRE Training Application, NEMRT.COM ,https:/fwww.nemrs.com/Downloads/
DRE_Application.pdf {Accessed April 26, 2020), NJ State Police Log Of Drug Influence
Evaluations, NISP.ORG.https://www.nisp.org/division/investigations/pdffadtu/DRE_Rolling Log_
NI_Example 2020.pdf (Accessed April 26, 2020); Drug Recognition Expert, ROYAL CANADIAN
MOUNTED POLICE, https://www.remp-gre.ge.cafts-st/dre-ert-eng htm (Accessed Sep 4, 2020).

81 For example, Abowr Us NIDRE.ORG., hitp:/fwww.njdre.org/about-us/ (Accessed April 26, 2020).

& N.C.GEN. STAT. §8C-1; N.C. R. Evip 702(a)(1).
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in at least two states interpret the Rules of Evidence to exclude DRE police
officer opinion testimony.® The admissibility of DRE police officer opinion
testimony is now before the New Jersey Supreme Court.*

For the reasons given below, at least in the context of marijuana
impairment, the correct answer fo the admissibility question is that, while the
DRE police officer’s factual observations may be admitted as such, the DRE
police officer’s opinion testimony (lay or expert) on the ultimate question of
marijuana impairment should not be admitted.

1. The DRE Protocol and How It Is Used

The centerpiece of the DRE police officer’s work is a 12-step
“protocol™:

1. Breath Alcohol Test. (To climinate possible alcohol intoxication.)

2. Interview of the Arresting Officer

3. Preliminary Examination and 1st Pulse (Observe the subject’s attitude,
coordination, speech, breath and face.)

4. Eye Fxamination (Horizontal & vertical gaze nystagmus; HGN & VGN)
5. Divided Attention Psychophysical Tests (e.g. Walk and Tum, One Leg
Stand, and Finger to Nose tests)

6. Vital Signs (Blood Pressure & Temp) and 2nd Pulse

7. Dark Room Examinations

8. Examination of Muscle Tone

9, Check for Injection Sites and 3rd Pulse

10. Subject’s Statements and Other Observations (after Mirandizing)

11. Analysis and Opinions (DRE determines whether subject is impaired)
12. Toxicological Examination (confirmatory of DRE opinion)®

The DRE police officer carries out these 12 steps, and then interprets
their results using an interpretation matrix or chart. A copy of the
DRE interpretation matrix is reproduced below as Figure 1.

a. The DRE Police Officer’s Medical Evaluations
Most of the steps of the DRE 12-step protocol call for medical

examinations to be made by a person with no medical training (i.e. the police
officer). A DRE police officer is not required to be a doctor, nurse, paramedic

#  State v. Brightful, No, K-10-40259 (Md. Cir. Ct. 2012); State v. Howard, No, K1-2017-05644,
2020 WL $80339 (R Supr. Ct. Feb. 2017, 2020).

o State v. Olenowski, Supreme Court of New Jersey, Docket No. 082253,

6 12 Step Process, THEIACP.ORG. htips:/fwww.theiacp.org/ 12-step-process{Accessed April 10,
2020)].
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or EMT 5% They are simply police officers — a valuable calling to be sure, but
not health care professionals in any sense. Even so, the DRE 12-step protocol
requires the DRE police officer to test for hypertension/hypotension, pulse
rate (three times!), muscle tone, and cerfain neuromotor functions.

The medical evaluations performed by the DRE police officer under the
DRE protocol are administered in a manner that appear to be designed to
distort the results of those tests. When these medical evaluations are made by
medical professionals, the very act of measurement is known to distort the
measurement. For example, physicians are well acquainted with “white coat
hypertension,” the phenomenon where a patient’s blood pressure jumps
simply because it is being measured by a physician (who typically wears a
clinician’s white coat).®” Medical professionals are trained to identify and
account for this distortion.®® The DRE protocol calls for measurement of
hypertension/hypotension and pulse rate in the charged environments of the
roadside arrest location or in a police station, a setting which by itself has

‘been recognized as more than sufficient to account for elevated pulse and
blood pressure.”” But the DRE protocol makes no allowance for this well
recognized effect on their observations. Taking the subject’s pulse during
three of the 12 steps would seem to serve no purpose other than to alarm the
subject and distort the observations of pulse rate, especially when the DRE
police officer chooses to measure the subject’s carotid pulse by placing the
police officer’s fingers on the subject’s throat and neck in accordance with
DRE training.”® Of course, the possibility exists that DRE police officers are
so inept at observing pulse rates that they must do it three times to be sure of
getting it right.”! One may speculate as to the reasons why the 12-step
protocol used by DRE police officers ignores, and even encourages, these
“badge-and-gun” induced distortions, but their existence cannot be seriously
doubted.

%  NHTSA, Transp. Safety Institute, & JACP, Participant Manual— Drug Recognition Expert Course,

Feb. 2018, at 128, hitps:/’www.njsp.org/division/investigations/pdffadtu/2018 DRE 7-

Day Full Participant Manual pdf (hereafter DRE Training Materials). This is a 981 page

document, with areas for notetaking, and an interrupted page numbering system. In this paper,

citations to pages within this document are based on the page’s position in the overall document.

Thus, a citation to “page 128” is to page 128 of 981); See also, State v. Brightful, No. K-10-40259

(d. Cir. Ct. 2012). ]

Thomas G. Pickering et al., Recommendations for Blood Pressure Measwurement in Humans and

Experimental Animals, 111 HYPERTENSION 142 (2005); Sheldon G. Shepps, When Blood Pressure

Rises at The Doctor's Qffice Mayo CLINIC, hitps://www.mayoclinic.org/diseases-conditionsthigh-

blood-pressure/expert-answers/white-coat-hypertension/faq-20057792 (Accessed April 19, 2020).

%  Briana Cobos et al., White Coat Hypertension: Improving the Patient—Health Care Practitioner
Relationship, 8 PSYCH. RSCH, AND BEHAV, MGMT. 133 (2015). '

% Burton v. Commonwealth, 300 5.W.3d 126, 140-141 (Ky. 2009).

™ DRE Training Materials, supra, note 66, at p. 245.

" If that is indeed the case, it inspires no confidence in the DRE police officer.
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Another example of the medical evaluations performed by the DRE
police officer is the “Examination of Muscle Tone.” The DRE protocol
purports to use this physiological factor to diagnose drug use and the type of
drug used.” Because muscle tone is a recognized concept in physiology, its
use adds to the DRE Protocol’s appearance of scientific validity. Closer
examination reveals otherwise.

The DRE Training Materials arm the prospective DRE police officer
with the following instructions on how to make an examination of muscle
tone: “Starting with the subject’s left arm, examine the arm muscles. Firmly
grasp the upper arm and slowly move down to determine muscle tone. The
muscles should appear flaccid, normal, or rigid to the touch. Examine the
right arm in the same fashion.””* The DRE Training Materials offer no
guidance as to what degree of tone is “normal,” leaving this to the DRE police
officer’s personal belief concerning how muscles should feel. If is unlikely
that any physician or other health care professional would ever evaluate or
report a patient’s muscle tone this way. Muscle tone is evaluated by
observing a limb’s range of and passive resistance to motion, not by how
muscles “appear . . . to the touch,” and muscle tone is reported on one of
several recognized numerical scales, such as the Modified Ashworth Scale,
the Tardien Scale, or the Tonal Assessment Scale, not as “flaccid, normal, or
rigid.”™ The muscle tone observation and reporting technique in which DRE
police officers are trained is a mere simulacrum of a science-based technique.
No matter how sincerely it is practiced, it is unlikely to have any scientific or
medical validity. This is the predictable result of having a medical evaluation
designed and performed by persons who are not medical professionals.

b. Forming an Opinion On Impairment Based On the DRE Police Officer’s
Medical Evaluations

After completing these 12 steps, the DRE police officer interprets the
results using the DRE interpretation matrix shown here as Figure 1, and the
DRE police officer then forms a purportedly expert opinion as to whether the
subject is impaired and the source of the impairment. The DRE interpretation
matrix is reproduced as Figure 1.

7 Bee,Fig. L.

T DRE Training Materials, supra, nofe 66, at p. 128.

¥ A B. Ward, Assessment of Muscle Tone 29 AGE AND AGING 385 (2000); Chris McGibbon et al.,
Evaluation of @ Toolkit for Standardizing Clinical Measures of Muscle Tone, PHYSIOLOGY
MEASUREMENT, Aug. 2018; J.M. Gregson et al., Reliability of the Tonal Assessment Scale and the
Modified Ashworth Scale as Clinical Tools for Assessing Poststroke Spasticity, 80 ARCHIVES
PHYSICAL MED. REHAR, 1013 (1999).
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Figure 1. THE DRE INTERPRETATION MATRIX
An examination of the DRE interpretation matrix illuminates the

shoricomings of the DRE protocol as a method for identifying marijuana
impaired drivers. The mairix lists (1) physiological parameters that are
evaluated by the DRE police officer during the officer’s medical evaluation
of the subject,” and (2) “general indicators” that the DRE police officer is
expected to observe.”

The physiological parameters in the DRE interpretation matrix provide

almost no basis for determining whether the subject has used marijuana.”
According to the DRE interpretation matrix, a marijuana impaired person has
anormal temperature, normal HGN & VGN, and normal pupil size,” making

15
76

T3

See, supra notes 66-74 and associated text, and Fig. 1.

See, Fig. 1.

As explained in detail below, the DRE protocol purports to identify use of marijuana, not
impairment by marijuana, even though DRE police officers claim to be able to use the protocol fo
identify persons who are impaired by marijuana.

In the body of the matrix it identifies dilated pupils as an indicator of marijuana use, but in its
footnote 6 it notes that a cannabis user’s pupils might well be normal.
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those parameters useless as indicators of marijuana impairment. The matrix
identifies elevated blood pressure as an indicator of cannabis use, but
approximately half of all aduli Americans have hypertension,” making this
parameter useless as an indicator of marijuana impairment. On top of that, as .
was pointed out above, the manner in which the DRE police officer measures
blood pressure and pulse are calculated to result in elevated blood pressure
and pulse rate.® And yet, these factors are part of the DRE interpretation
matrix.

According to the DRE interpretation matrix, the only other
physiological indicator of marijuana use that will be revealed by the DRE
police officer’s medical evaluation is “Lack of Convergence,” which the
DRE Training Materials define as “The inability of a person’s eyes to
converge , or “cross” as the person attempts to focus on a stimulus as it is
pushed slowly toward the bridge of his or her nose.”® Not even the most
ardent advocates of the use of the DRE Protocol claim that this physiological
factor is sufficient to support a determination of impairment.

“Divided Attention” tests are among the steps of the DRE 12- -step
protocol. These test skills at least as much as impairment. As discussed below
in connection with the Bigelow study, even proponents of the DRE protocol
acknowledge that these are tests for skills that unimpaired individuals possess
to significantly varying degrees, and that persons can be irained to improve
their performance on these tests — all independent of any impairment. 82 Also,
performance on these tests can be affected by physical conditions that have
no bearing on the question of impairment (e.g. a knee or ankle condition can
affect a person’s ability to perform the “one leg stand”). Thus, these tests are
not reliable indicators of impairment. And yet they are part of the DRE
interprefation matrix.

The General Indicators of marijuana use relied upon by the DRE
interpretation matrix range from the merely, amusing to the deeply troubling.

One of these diagnostic indicators is having the munchies (“increased
appetite”). The DRE Training Materials actually use a color photograph of a
young man stuffing a prodigious mass of junk food into his mouth to illustrate
this supposedly important identification tool.*> Whatever the validity of the
stereotype of munchies as an indicator of marijuana use, it is almost
‘impossible to envision a circumstance where a DRE police officer will (D
give a subject at the roadside accessto a large quantity of food, and (2) allow

" Facts Abuut Hyperiension, CTR. FOR DISEASE CONTROL AND PREVENTION, https:/fwww.cde.gov/
bloodpressure/ facts.htm (Accessed May 10, 2020); More Than 100 Million Americans Huve High
Blood Pressure, AHA Says, AM. HEART ASS'N,, https:/www.heart orgfen/news/2018/05/01/more-
than-100-million-americans-have-high-blood-pressure-aha-says, (Accessed May 10, 2020).

See supra notes 67-70 and associated text,

DRE Training Materials, supra note 66, at p. 36.

See infra note 110 and associated text.

8 DRE Training Materials, supra note 66, at p. 721.
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the subject eat a lot of this food, so as to reveal to the DRE police officer the
“increased appetite” that proves their impairment. And yet this factor is part
of the DRE Interpretation Matrix.

Another indicator of marijuana impairment that the DRE interpretation
matrix relies upon is a diagnosis of “possible paranoia.” The DRE Training
materials don’t give the DRE police officer so much as a definition of
paranoia, let alone any advice as to how to diagnose a. person as possibly
paranoid. The author has searched the literature and found no references to
any reported technique that may be used to reliably make this psychiatric
diagnosis during a roadside examination or an interview in a police station —
especially while the DRE police officer is busy purporting to make other
medical evaluations of the subject. It is clear that this basis for the DRE police
officer’s expért opinion is founded on nothing more than the police officer’s
personal view of what a paranoid person might do if stopped by a police
officer. Further searches by the author have failed to discover any other
.context in which a police officer is allowed to render an expert opinion based
on the police officer’s own roadside diagnosis of paranoia or any other
psychiatric disorder. And yet this factor is part of the DRE Interpretation
Matrix. _

Other indicators of marijuana use that the DRE Interpretation Matrix
relies upon are the presence of an odor of marijuana and the presence of
marijuana “debris.” These can indicate only that at some past time marijuana
may have been used (which, in a Regulated Use state, is perfectly legal), not
that the subject is currently impaired by marijuana. This is a deficiency that
runs through the DRE protocol: even if it were completely accurate, it is at
most able to identify either the presence of or the use at some past time of
marijuana, not that the subject is impaired. As the Iilinois Court of Appeals
noted in Allen, “[t]he statute does not criminalize having breath that smells
like burnt cannabis.”® Indeed, in a Regulated Use state, not only it is
perfectly legal to smell of burnt cannabis, the state is happy to have the
benefit of tax revenues from people who burn cannabis.® And yet these
factors are part of the DRE Interpretation Matrix.

2. The Purported Basis for the Admissibility of DRE Police Officer
Testimony.

As can be seen from the above discussion of the 12-step DRE Protocol
and its Interpretation Matrix, the procedure used by the DRE police officer
is suspect on its face. It bears none of the attributes that would cause a person,
in the conduct of their ordinary affairs, to rely upon it in matters of

¥ People v. Allen, 873 N.E.2d 30, 35 (IIl. App. Ct. 2007).
8 See infra notes 201-203.
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consequence. The result is no different when the Rules of Evidence are
applied to determine whether it should be relied upon in the courtroom to
establish criminal liability.

a. Admissibility of DRE Police Officer Expert Qpinion Testimony Under
Daubert and Its Progeny

One who proffers expert testimony bears the burden of establishing its
admissibility.® To be admissible as an expert opinion, the opinion must,
among other things, be shown to be based on “reliable principles and
methods.”®” The need for the proponent of expert opinion testimony to
establish that it is based on reliable principles and méthods cannot seriously
be disputed. This is explicitly set forth in Rule 702 as one of four conditions
that must be satisfied before expert opinion testimony can be offered. In
Daubert, the Supreme Court acknowledged this requirement of Rule 702.
the expert’s opinion will have a reliable basis in the knowledge and
experience of his discipline.”®® If the plain text of the rule were not enough,
the courts have made it clear that a showing of a basis in reliable principles
and methods is indispensable to admissibility of all expert opinion testimony.
For example, in Kumho, the opinion testimony of a purported expert in “tire
failure analysis” was not admitted because it had not been shown to be the
product of reliable principles and methods.* The Kumho court noted that,
because expert witnesses are given “testimonial latitude unavailable to other
witnesses,” such as rendering opinions and relying on hearsay, courts have a
“gatekeeping obligation” and must require that “the expert’s opinion will
have a reliable basis in the knowledge and experience of his discipline.”®
Thus, we must ask the following question: Is the DRE police officer’s
purported expert opinion concerning impairment the product of reliable
principles and methods?

Proponents of DRE police officer opinion testimony rely on three
studies as proof that this testimony is based on principles and methods that,
in actual practice, reliably identify marijuana impaired drivers and that

8  For example, People v. McKown, 924 NE2d 941, 950 (1l 2010); United States v. Tetioukhine,
725 F.3d 1, 6 (ist Cir. 2013); In re Pfizer Inc. Securities. Litig., 819 F.3d 642, 658 (2d Cir. 2016}
Sims v, Kia Motors of Am., Inc,, 839 F.3d 393, 400 (5th Cir. 2016); EE.O.C. v. Kaplan Higher
Edue. Corp., 748 F.3d 749, 752 (6th Cir. 2014); Menz v. New Holland North Amer., Inc., 507 F.3d
1107, 1114 (8th Cir. 2007); United States v. 87.98 Acres of Land More or Less in the City. of
Merced, 530 F.3d 899, 904 (9th Cir. 2008); Conroy v. Vilsack, 707 F.3d 1163, 1168 (10th Cir.
2013); United States v. McGill, 815 F.3d 846, 903 {(D.C. Cir. 2016).

#  For example, FED. R. EvID, 702{c); N.J. R. EvID, 702(c); ILL. R. EvED. T02(c).

8  Daubert, 509 U.S. at 592.

8 Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999).

% Eumho, 526 U.S. at 148, quoting Daubert, 509 U.S. at 592.
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therefore establish the admissibility of the DRE police officer’s expert
opinion testimony.” These are the Adler study,? the Bigelow study,” and
the Compton study.* All three of these three studies were funded, designed,
and carried out for the purpose of establishing the admissibility of the DRE
protocol.”

None of these three studies have been published in a scientific or
medical journal, and none have been subjected to peer review by the
scientific or medical communities. On one hand, publication and peer review
is not absolutely required. On the other hand, the consistent sheltering the
DRE protocol from peer review invites the inference that the proponents of
DRE police officer opinion testimony do not believe that the DRE protocol
would survive peer review.

Adler illustrates several important shortcomings of these three attempts
to show that the DRE protocol is based on reliable principles and methods
for the identification of marijuana impaired drivers. Adler (and the other
 studies) sought only to identify drug use, not impairment. They begin from
the premise that (1) a DRE police officer’s job is to identify illegal drug use,
and (2) a DRE police officer’s identification of drug used is considered
accurate, even if the DRE police officer mis-identifies the drug. Adler (and
the other studies) ignore these misidentifications because the mere use of any
and all drugs (e.g. marijuana, PCP, and crack cocaine) are illegal, so the
errors in identifying the specific drug used make no difference.

For example, Adler counts as accurate a DRE police officer’s opinion
that a subject has used amphetamines, when the subject was actvally using
marijuana.® This accounts for Adler’s claim that DRE police officers were
accurate over 83% of the time.”” In truth, Adler’s DRE police officers’
attempts to identify what drug the subject may have used was correct only
about 43 % of the time,”® practically a guess. It is amazing that Adler’s DRE
police officers managed to so often mis-identify the drug that the subject had
used. The Adler study reports that the vast majority of its subjects not only
admitted to the arresting officer that they had used a drug, they also admitted

91 DRE Training Materials, supra note 66, at pp. 72 & 82

92 Eugene V. Adler & Marcelline Burns, Drug Recognition Expert (DRE) Validation Study, Off.
Highway Safety (1994) hitp:/fwww.decp.us/pdfs/Adler 1994 DRE_validation_study.pdf:

93 George E. Bigelow, et al,, Identifying Types of Drug Intoxication: Laboratory Evaluation of A
Subject-Examination Procedure, Nat’l Inst. Drug Abuse (1985) https:/rosap.ntl.bis.gov/
view/dot/1421.

94  Richard P. Compton, Field Evaluation of the Los Angeles Police Dept. Drug Detection Program,
U.S. Dept. Transp. (1986) http://decp.us/pdfs/Comptor_1984_DRE_validation_study.pdf.

95  See, Bigelow, supra nofe 93, at p.1; Compton, supra note 94, at p.ii; Adler, supra note 92, af p.5,
noting that this study was intended to “provide a source of scientifically valid data for the purpose
of responding to legal challenges” to the DRE protocol.

96  Adler, supranote 92, at pp. 33-34.

97 I

98 I
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the type of drug that they ased!®? But the Ader study glosses over these
astonishing errors. Those who hold the Adler study out as proof of the
accuracy of the DRE protocol rarely mention it at all. Only the almost
fictitious 83% accuracy figure is mentioned. 100

This mischaracterization by Adler (and the other studies) of their data
is crucially significant in states where marijuana use has been legalized. In &
Regulated Use state, only if the driver is impaired by the legally used
marijuana does the driver run afoul of the law. The Adler study did not”
investigate whether the DRE police officers could determine whether the
subjects who used marijuana were actually impaired. The Adler study does
nothing to establish that the DRE protocol is based on reliable principles and
methods for identifying marijuana impaired drivers. As long as marijuana
use was per se illegal, just as is cocaine or PCP use, then the DRE police
officer’s inability to distinguish between them might be seen as a harmless
error. %! But we are now faced with situations where marijuana use is legal.

The Compton study was procedurally flawed and produced results that
failed to show that the DRE protocol is based on reliable principles and
methods that enable the DRE police officer to identify matijuana impaired
drivers. The Compton study employed DRE police officers “with the greatest
_ seniority and skill” in its study, thereby distorting its results.? Assuming
{hat the DRE protocol is valid, its most experienced and skilled practitioners
should be more accurate in its application than are typical DRE police
officers. By minimizing this source of error by typical DRE police officers,
Compton inflated his estimate of the accuracy of the DRE protocol.

Compton shared the Adler study’s flaw in attempting to do nothing
more than to prove that DRE police officers can correctly identify that an
illegal drug had been used. In this the DRE police officers in the Compton
study failed spectacularly. Compton’s DRE police officers “with the greatest
seniority and skill” incorrectly identified drivers as having used marijuana
22% of the time.!% This false positive rate for identification of marijuana use
is consistent with DRE police officer’s attempts to identify drivers impaired
by drugs other than marijuana, which resulted in false identifications 21% of
the time.!% Even if that error rate were acceptable, it would only serve to
establish use, not impainnent.ms Compton forthrightly admitted that “This

% Adler, supra note 92, atp. 51,
This is exactly what happened in State v. Aleman, 194 £.3d 110, 119 (UM App. 2008), where, in
a Prohibition Regime, the New Mexico intermediate appellate court ignored these flaws and focused
on Adler’s almost fictious 83% accuracy figure, Whatever the merits of such reasoning when

- marijuana is just as illegal as PCP or amphetamines, it cleatly fails once a state legalizes marijuana.

101 Id .

2 Compton, supra note 94, atpp. 3 & 5.

10 Compton, supra note 94, at p. 18.

Compton, supra note 94, at p-20.

5 Spa supra notes 7-17 and associated text.

IBX



22 Southern Illinois University Law Journal [Vol. 45

study was not designed to fully evaluate the DRES ability to discriminate
between drivers under the influence of drugs and drug-free drivers.”'%
Compton’s discussion of “DRE Decisions” also conceded that “There is no
way to determine objectively whether the suspects were actually too
‘impaired’ to drive safely.”'”” The Compton study does nothing to establish
that the DRE protocol is based on reliable principles and methods for the
identification of marijuana impaired drivers. :

The Bigelow study also was flawed and failed to show that the DRE
protocol is based on reliable principles and methods.

The Bigelow study is based on data that was promised to be “reported
separately”'®® but, 35 years later, has not yet been made public. Withholding
Bigelow’s data aggravates the problem caused by not exposing the study to
peer review.

As was the case with the Adler and Compton studies, Bigelow scored a
DRE police officer’s performance as accurate even when the officer mis-
identified the substance a subject had used, and again focused on use, not
impairment.

The Bigelow study was experimental. That is, it did not observe the
application of the DRE protocol in the field, but instead tried to re-create field
conditions in the lab. The Bigelow study’s experimental re-creation of field
conditions significantly biased its results in favor of validating the DRE
protocol. Bigelow enlisted 80 male volunteers aged 18 to 35 (certainly not
representative of the driving public), who were then “trained on the
psychomotor tasks and subjective effect questionnaires used in the study.”'”
Volunteers who did not show “adequate performance” on these tasks during
training were not allowed to participate in the study.M? In real life, no person
suspected of driving while impaired is given the luxury of advance training
to improve their performance on tests administered by the DRE police
officer, and no subject is allowed to opt out of these tests because the subject
will be falsely classified as impaired simply because they have difficulty
passing the tests even when they are unimpaired. In any event, Bigelow’s
study design clearly acknowledges the reality that: (1) the DRE protocol’s
tests are directed to skills that some people (even when completely sober) are
" beiter at than other people, (2) that some people can improve their
performance on these tests with practice and training, but some people can’t,
and (3) to a significant degree, performance on the DRE skills test is
connected to one’s mastery of those skills, not to impairment. By excluding

Compton, supra note 94, at p. 23.
Compton, supra note 94, at p. 15,
Bigelow, supra note 93, at p. 2.
Bigelow, supra note 93, atp. 2.
Bigelow, supra note 93, at p. 2.
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this source of error that is inherent in the DRE protocol, the Bigelow study
biased itself in favor of validating the DRE protocol.

Bigelow’s favorable experimental study design should have guaranteed
nearly 100% accuracy by the DRE police officers, but that was not the result.
For example, when Bigelow’s DRE police officers were asked to evaluate
unimpaired subjects who were given a placebo, the officers reported in 5%
of these cases that the subjects had used a depressant.!'! Bigelow also
reported that the DRE police officers had difficulty identifying persons who
had used marijuana unless the subject was given the highest doses of
marijuana.'

Far from demonstrating that the DRE protocol is based on reliable
principles and methods for identifying marijuana impaired drivers, the
Bigelow study conceded in its conclusions that its data “indicate a degree of
fallibility of the [DRE] evaluation procedure” and that “[t]his laboratory
simulation study does not represent a direct test of the validity of these or
related behavioral examination procedures for detecting and identifying
intoxication in field situations.”™

Both Bigelow and Compfon were funded, designed, and executed to
show that the DRE protocol is a reliable means for identifying impaired
drivers, including marijuana impaired drivers.!* Tt is telling that neither of
them could bring themselves to asserf that conclusion and found themselves
compelled to admit that they do not show that the DRE protocol is 2 reliable
means for identifying impaired drivers.

Later studies by Heishman ef al. confirm that the DRE protocol has not
been shown to be based on reliable principles and methods that enable DRE
police officers to identify marijuana impaired drivers.'”* After noting that the
DRE protocol is designed fo identify drug use, not drug impairment,
Heishman ef al. observed:

Until a broad range of drugs and doses are tested on the [DRE] evaluation
and independent performance tests under laboratory conditions, it is
difficult to assess the validity of the [DRE] evaluation with respect to
behavioral impairment criteria. Such validation is critically needed,
however, because the current means of confirming a DRE's prediction of
impairment is the presence of parent drug or metabolite in biood or urine,

m
2
13
114

Bigelow, supra note 93, at p. 9.

Bigelow, supra note 93, at p. 8.

Bigelow, supra note 93, at p. 16.

See sources cited supra note 95.

N5 Stephen J. Heishman et al., Laboratory Validation Study of Drug Evaluation and Classification
Program: Ethanol, Cocaine, and Marijuana, 20 J. ANALYTICAL TOXICOLOGY 468-483(1996).
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which, with the exception af ethanol, provides little, if any, information
concerning behavioral impairment.'®

Heishman ef al. are absolutely correct that the presence of THC in blood
provides litile or no information concerning behavioral impairment, as is
discussed in detail later in this paper.

None of these studies even remotely establishes that the DRE protocol
is based on “reliable principles and methods™ for identifying marijuana
impaired drivers as required by the rule of evidence governing the admission
of expert opinion testimony. The method employed by the DRE police officer
is built in large part upon amateur medical evaluations conducted in a way
that distorts their results — a textbook example of an unreliable method. The
attempts to demonstrate the reliability of the DRE protocol as a means of
identifying marijuana impaired drivers, whether in the field or in a laboratory
setting, have been spectacular failures —a point that almost all of them
grudgingly admit. Indeed, each and all of them show tbat, within the relevant
scientific community, the DRE protocol s recognized as an unreliable
method for identifying marijuana impaired drivers.

| b. Admissibility of DRE Police Officer Expert Opinion Testimony Under '
The Frye Standard

Some states, including a few that have adopted a rule that is
substantially identical to F.R.E. 702, have declined to adopt the inferpretation
of that rule as announced in Daubert and its progeny. These states are
sometimes known as “Frye jutisdictions” because they continue to follow the
“general acceptance” test announced in that 1923 case.V” Illinois remains a
Frye jurisdiction, even though its rule.governing the admission of expert
testimony is essentially identical to Federal Rule 702118

The Frye general acceptance test has been articulated by the Iinois
Supreme Court as follows: “the court’s responsibility is to determine the

" existence, or nonexistence, of general consensus in the relevant scientific
community regarding the reliability of that technique.”'® Under Frye's
general acceptance test, the reliability of the principles and methods used by
the expert is not irrelevant. Instead, “[t]be determination of the reliability of
an expert’s methodology is naturally subsumed by the inquiry into its general
acceptance in the scientific community. Simply put, a principle or technique
is ot generally accepted in the scientific community if it is by nature

16 Heishman et al,, supra note 115, at 479 (emphasis added).

W7 Fryev. United States, 293 F. 1013 (D.C. Cir. 1923).

M2 fy pe Commitment of Simons, 821 N.E2d 1184 (ilL. 2004); Donaldson v. Central Ill. Pub. Serv.
Co., 767 NE.2d 314 (1il. 2002). ’

# Simmons, $21 NE2d at 1190.
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unreliable. Accordingly, the Llinois Supreme Court has concluded that
when applying Frye’s general acceptance test “the focus is primarily on
counting, scientists’ votes, rather than on verifying the soundness of a
scientific conclusion.”! :

The evaluation of whether the DRE protocol is a proper basis for expert
opinion testimony can be informed by the reasoning of cases dealing with the
use of techniques that have been proposed as the basis for an expert opinion
as to alcohol impairment. For example, in People v. McKown'? the Tllinois
Supreme court considered whether the Horizontal Gaze Nystagmus (HGN)
test was generally accepted and therefore a valid basis for an expert opinion
on the question of alcohol impairment. The McKown court followed its
precedent in Simons and conducted a de novo determination of whether the
HGN test was generally accepted in the relevant field as a method for
identifying alcohol impaired drivers.'Z After first noting that identification
of impaired drivers in this way is indeed both new and science based,!® the.
McKown court rejected the State’s contention that law enforcement officers
and agencies are the relevant field within which the test must be generally
accepted.” The court concluded that the “acceptance must be determined
fiom the testimony of experts and the literature in the scientific fields.”" As
required by its earlier decisions,?’ the McKown coust reviewed the testimony
of scientists?® and the scientific literature (i.e. the Simons “counting
scientists votes” procedure). The McKown court then concluded that
scientists generally accepted the HGN test as probative of alcohol
impairment.' )

When this vote counting procedure is applied to the DRE protocol, it
decisively fails Frye’s general acceptance test. As discussed above, the
proponents of DRE police officer opinion testimony offer three studies
(Adler, Bigelow, and Compton) in support of the admission of DRE police
officer’s opinion testimony on the question of marijuana impairment and

™ Donaldson, 767 N.E2d at 326; McKoen, 924 N.E.2d at 944.
2 Simons, 821 NE2d at 1190.
22 Pegple v. McKown, 924 N.E2d 941 (111, 2010}

13 Id
124 pfeKown, 924 NE2d at 953.
125 id
12 Id

127 MeKown, 924 NE2d at 944.

18 MeKown, 924 NE2d at 946. The court excluded a statement by the American Optometric
Association, which is “not a scientific body™ and noted that optometrists (who prescribe and fit
spectaclesy are not permitied to make medical diagnoses or to perform surgery, which is done by
ophthalmologists. See infra note 129.

2% Agpointed out in the DRE interpretation matrix, HGN is ot thought to be an indicator of marijuana
impairment — not even by the proponents of the DRE protocol. Thus, the McKown court’s
acceptance of HGN as an indicator of alcoho! impairment does not support the use of the DRE
protocol to identify marijuana impairment. McKown simply illustrates how Frpe's general
acceptance test is applied in 1llinois.
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none of them support the use of the DRE protocol for that purpose —a point
that two of these studies candidly point out. Heishman ef al. is the fourth
available study of the use of the DRE protocol to identify marijuana
impairment (although it is not generally cited by proponents of DRE police
officer testimony) and it also concluded that there is no evidence that the
DRE protocol can identify marijuana impaired persons.’® There is
unanimous agreement in this scientific literature that the DRE protocol has
not been genérally accepted as a means (o identify marijuana impaired
drivers. It is difficult to imagine a clearer indication that the “general
consensus in the relevant scientific community regarding the reliability” of
the DRE protocol is that it is not “generally accepted” as a valid means for
identifying marijuana impaired persons.'®! Thus, in a Frye jurisdiction, a
DRE police officer should not be allowed to offer an expert opinion on the
issue of marijuana impairment.

c. Admissibility of DRE Police Officer Expert Opinions Under a “The
Frye-plus” or “Daubert-lite” Standard '

Some states, such as New Jersey, have declined to become a
“Daubert jurisdiction”'* by adopting Daubert’s interpretation of their state’s
counterpart to Rule 702, and yet they acknowledge the wisdom of Daubert’s
concern that expert testimony be based on reliable methods. Courts in these
states are unwilling to let the reliability issue be “subsumed” into the general
acceptance fest,”” and they undertake the Daubert-mandated reliability
gatekeeping function in addition to the general acceptance test. This
approach is sometimes called “Frye-plus” or “Daubert-lite.” 134 The court’s
role as the reliability gatekeeper means that “[wlhen a proponent does not
demonstrate the soundness of a methodology, both in terms of its approach
{0 reasoning and to its use of data, from the perspective of others within the
relevant scientific community, the gatekeeper should exclude the proposed
expert testimony on the basis that it is unreliable.”'% '

The DRE protocol cannot survive Frye-plus or Dauberi-lite scrutiny.
For the reasons discussed above, not only does the DRE protocol lack general
acceptance, it is not based on reliable principles and methods.

1 Heishman et al, supra note 115.

M Protestations to the contrary by law enforcement officers and agencics are irrelevant, as they arc
not part of the relevant body within which the method must be accepted. McKeown, 924 NE2d at
953. .

B2 [nre Accutane Litigation, 191 A.3d 560, 594 (N.1. 2018).

U3 See supranote 121and associated text.

1 The fllinois Supreme Court specifically declined to adopt a Frye-plus nle in Donaldson, 767
N.E.2d at 325-26.

WS Accuane Litigation, 191 A3d at 595 (emphasis added).
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d. Anomalous Cases and Fallacious Arguments

Some courts have allowed DRE police officers to testify concerning
their supposedly expert opinions on the question of marijuana impairment.
None of them are precedent that should be followed.

i The Imbalance Between Defendants and Prosecutors

In many instances, lower courts have allowed DRE police officers fo
testify as experts without seriously examining the issue of whether their
expert opinion testimony should be admitted.® These cases often offer
nothing more than a talismanic recitation that the DRE police officer had
«relevant skills, experience or training.””*” As the Illinois Supreme Court
wisely observed in Simons, “relying exclusively upon prior judicial decisions
to establish general scientific acceptance can be a 'hollow ritual’ if the
underlying issue of scientific acceptance has not been adequately
litigated.”!*® Once these cases are excluded from consideration, we find that
there is a paucity of cases where the issue of the DRE protocol’s ability to
identify marijuana impaired drivers has been fully briefed and considered.
However, it is worthwhile to examine how it is that there are so many cases
that engage in what Simons called the “hollow ritual” of admitting purported
expert opinions without adequate litigation of the underlying issue of
scientific acceptance.

Testimony from purported forensic experts is commonplace in criminal
cases. The volume of questionable evidence given by forensic experts
prompted a comprehensive survey of the subject by the National Research
Council of the National Academy of Sciences. This resulted in the report
«Strengthening Forensic Science in the United States”'® (the NRC report)
that laid bare the many shortcomings of a wide variety of evidence given by
forensic experts in criminal cases. T. he NRC report was not the only etfort to
cast light on the unreliability of evidence given by a wide range of purported
forensic experts. Peter Neufeld, Director of the Innocence Project, published
a review of the admission of unreliable expert testimony based on hair

1 See eg., Peoplev. Foltz, 93¢ N.E2d 719,723 (1, App. Ct. 2010); People v. Vanzandt, G79NE2d
130, 135 (Il App. Ct. 1997); People v. Bitterman, 492 N.E.2d 582, 584-85 (1l App. Ct. 1986);
People v. Jasquith, 472 N.E2d 107 (L. App. Ct. 1984). These cases were decided under a
Prohibition regime. Consequently, the conceded inability of the DRE protocol to identify impaired
persons (as opposed to mere users) might not have been scen as important — although it certainly
was.

W See, e.g., Foltz, 934 N.E2d at 723.

138 Simons, §21 NE2d at 1193.

19 NATIONAL RESEARCH COUNCIL. Strengthening Forensic Science in the United States A Path
Forward. Washington, DC: National Academies Press (2009), hitps:/f/doi.org/10.17226/125 89
[hereinafter NRC report].
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microscopy, serology, bullet lead, and DNA typing.“** Souviron ef al. of the
Miami-Dade County Medical Examiner’s Office published an analysis of the
admission of spurious expert testimony based on bite mark evidence.'!
Many otbers have made similar examinations of the evidence given by
purported forensic experts. The willingness of courts to admit the testimony
of DRE police officers fits comfortably within the larger pattern described
by the above authors. ) ’

Neufeld directly addresses one of the fundamental reasons why courts
admit testimony from purported forensic experts that should not be admitted:

For years in the forensic science comptunity, the dominant argument against
regulating experts was that every time a forensic scientist steps into a
courtroom, his work is vigorously peer reviewed and scrutinized by
opposing counsel. A forensic scientist might occasionally make an error in
the crime laboratory, but the crucible of courtroom cross examination would
expose it at trial. This “crucible,” however, turned out to be utterly

ineffective.

‘Why are there so few challenges from criminal defendants’ lawyers? Most
criminal defendants are indigent. They are represented by public defenders,
contract defenders, and private lawyers paid minimal fees by the
government. In most states, before an assigned counsel can refain an expert
to educate him or her, review the opposing expert’s data or conduct
independent testing, counsel must secure approval from the presiding judge,
an elected county official.

Unlike the extremely well-litigated civil challenges, the criminal
defendant’s chaflenge is usvally perfunctory. Even when the most
vulnerable forensic sciences—hair microscopy, bite marks, and
handwriting—are attacked, the courts routinely affirm admissibility citing
earlier decisions rather than facts established at a hearing. Defense lawyers
generally fail to build a challenge with appropriate witnesses and new data.
Thus, even if inclined to mount a Daubert challenge, they lack the requisite
knowledge and skills, as well as the funds, to succeed. 2

U0 Peter I. Neufeld, The (Near} Jrrelevance of Daubert to Criminal Justice and Some Suggestions for
Reform, 94 AM..J.PUB. HEALTH 8107-13 ( 2005). .

W Richard Souviron et al., Bite Mark Evidence: Bite Mark Analysis is Not the Same as Bite Mark
Comparison or Matching or Hentification, 4 1 L. AND BIOSCIENCES, 617-22,
doiz10.1093/1b/1sx026.

W Noufeld, supra note 140, at pp. $109-8110 (emphasis added).
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The NRC report, writing after an examination of the cases, concluded
that:

The reported decisions dealing with judicial dispositions of Daubert type
questions appear to confirm [Neufeld’s] assessment. As noted above, the
courts ofien “affirm admissibility citing earlier decisions rather than facts
established at a hearing Much forensic evidence — including, for
example, bite marks and fircarm and toolmark identifications — is
introduced in criminal trials without any meaningful scientific validation,
determination of error rates, or reliability testing to explain the limits of the
discipline.'*®

Tn short, even though their personal liberty is at stake, with potentially
lifelong consequences, the typical criminal defendant lacks the financial,
legal, and technical resources to adequately challenge testimony from
purported forensic experts. A yisit to any of the thousands of courtrooms
where defendants in marijuana DUI cases are convicted based on DRE police
officer testimony will confirm that this is indeed true.

This juggernaut is fueled by more than just a lack of defendant’s
resources. Prosecutors are often aided by a small army of eager but
unqualified persons who offer their testimony to validate invalid forensic
theories and techniques. Souviron ef al. are forensic odontologists with the
Miami-Dade County Medical Examiner and they describe the frequent
attribution of unjustified forensic significance to bite mark evidence. They
attribute this in large part to a group of compliant dentists, who bave bent
their testimony to support police and prosecution’s desire to rely on bite mark
evidence to prove facts that, as a matter of science, bite mark evidence simply
cannot prove.** “Many dentists, with no training at all, stepped into a job
that could not actually be done, but they were delighted to be part of the
prosecution team with, in some cases, disastrous consequences.”!* See also,
the discussion below of the role of optometrists in connection with DRE
police officer testimony. The lure of being part of the “team” that puts away
the bad guys is apparently irresistible, and police and prosecutors are more
than willing to accept this eagerly offered assistance — no matter how poorly
qualified the source. _

It is no surprise that even when defendants challenge the admissibility
of this testimony those challenges generally fail 146 The result is a long list of
reported cases that engage in the hollow ritual of admitting proffered

4 NRC report, supra note 139, at pp. 107-108.

Souviron et al., supra note 141, at p 621.

15 Souviron et al, supra note 141, at p 621,

W6 D Michael Risinger, Navigating Expert Reliability: Are Criminal Standards of Certainty Being Left
on the Dock, 64 ALB. L. RV, 99 (2000). ‘
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testimony from purported forensic experts after an ineffective defense
challenge. Courts simply make a rote acknowledgement of earlier cases
where similar testimony was ‘admitted, with none of them engaging in a
serious examination of the expert’s underlying methods or qualifications.
The frequent admission of DRE police officer opinion testimony 4is but

another instance of this common occurrence.

ii. DRE Protocol Supporters Who Testify Qutside Their Sphere of
Competence

The role of optometrists (and a few other groups) in this area is worth
some discussion. Optometrists are persons who are licensed to diagnose
vision disorders (c.g. nearsightedness), prescribe corrective lenses for those
disorders, and, in some states, remove foreign objects from the eye.
Optometrists should not be confused with ophthalmologists, who are medical
doctors. Diagnosis of impairment is not within the scope of optometric
practice. Even so, optometrists have eagerly sought a role in this area. The
American Optometric Association recently adopted a resolution alerting
optometrists to the business opportunity to become a professional consultant
in the use of HGN field sobriety testing. In regards to that resolution, the
Tllinois Supreme Court acutely observed, “rather than expressing a
considered professional opinion on the science underlying HIGN testing, the
* resolution expressed an interest in urging members to take advantage of a
professional opportunity being created by the emerging acceptance of HGN
testing by law enforcement agencies.”** In short, the American Optometric
Association resolution urges ifs members to view assisting police in
connection with impairment cases as a business opportunity, not a scientific
or professional issue.

Optometrists apparently recognize that ophthalmologists (who are
physicians and would be competent to evaluate impairment) have not

W See eg , NY Epuc. Law § 7101 “The practice of the profession of optometry is defined as
diagnosing and treating optical deficiency, optical deformity, visual anomaly, muscutar anomaly or -
disease of the human eye and adjacent tissue by prescribing, providing, adapting o fitting lenses or
by prescribing, providing, adapting or fitting non-corrective contact lenses . ... »NJISA §45:12-
1 “[T]he practice of optometry is defined to be the employment of objective or subjective means,
or both, for the examination of the human eye and adnexae for the purposes of ascertaining any
departure from the normal, measuring its powers of vision and adapting lenses or prisms for the aict
thereof, . . . including the removal of superficial foreign bodies from the eye and adnexae.™, 1l
Optometric Practice. Stat. § 3 “The practice of optometry is defined as the employment of any and
all means for the examination, diagnosis, and treatment of the human visual system, the human eye,
and its appendages without the use of surgety, including, but not limited to: the appropriate use of
ocular pharmacentical agents; refraction and other determinants of visual function; prescribing
comective lenses or prisms; prescribing, dispensing, or management of contact lenses; vision
therapy; visual rehabilitation . .. "

M See McKown, 924 NE2d at 951,
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supported optometrists’ work with police in connection with the DRE
protocol. Optometrists have attempted to compensate for this by claiming to
“have a better feel for the test” than do the better and more broadly trained
ophthalmologists."” Optometrists and their supportive testimony can be
found wherever the expert status of a DRE police officer is questioned.’®
The limited scope of their professional competence and their very plain
business conflict should be enough to completely discount their testimony in
support of the DRE protocol.

If one were to allow optometrists to testify in support of the DRE
protocol’s ability to identify marijuana impaired drivers, their testimony
would certainly have to be limited to matters involving the eye — e.g. the
HGN and VGN tests. But the DRE protocol’s instruction materials and its
interpretation matrix unequivocally state that HGN and VGN are normal in
persons who have used marijuana.’s! The DRE protocol’s purported ability
to identify marijuana use (if not impairment) rests on diagnostic features
almost completely outside an optometrist’s professional competence. Their
testimony in support of the DRE protocol’s ability to identify marijuana
impairment must be excluded. . :

iii. Is It Non-Science or Nonsense?

An interesting argument is sometimes advanced in support of the
admissibility of DRE police officer’s opinion testimony: it is admissible
because it is not based on science, and the rules of evidence concerning the
admissibility of opinion testimony (e.g. Rules 701 and 702, as well as
Daubert and Frye) do not apply to testimony based on non-science. Under
this argument, because the DRE police officer’s opinion on marijuana
impairment is not based on science, but is instead based on some other thing
(sometimes called “specialized knowledge” or “gxperience” or “police

W MeKown, 924 NE.2d at 947 (in the context af alcohol impaiment).

1% For example, optometrist Karl Citek has testified in an astonishing number of alcohol and drug
impairment cases. For example, State v. Daly, 775 N.W.2d 47 (Neb, 2009); State v. Aleman, 194
P.3d 110 (N.M. App. 2008); State v. Downing, 366 P.3d 1171 (Or. App. 2016); State v. Baity, 991
P.2d 1151 (Wash. 2000); People v. McKown, 924 N.E.2d 941 (1ll. 2010); State v. Brewer, 2020
WL 1672958 (Tenn, Crim App. 2020); State v. Rurkette, 2015 WL 4943909 {Or. App. 2015}, State
v. Duplechain, 2014 WL 5112665 {Wis. App. 2014); State v. Downing, 2013 WL 9903354 (Or.
App. 2013); Brown v. State, 2008 WL 2491805 (Mont. 2008). Citek's resume filed in Reiver v.
District of Columbia, Case 1:10-cv-01527-ABT Doe. No. 43-1 Filed Jan. 23, 2012 includes a three-
page, single spaced list of cases in which he had testified as of 2012. Citek’s resume also includes
a five and a half page, single spaced list of DRE courses and seminars that he has taught. Without
doubting that all of this testimany and assistance to DRE police officers was offered out of sincere
conviction, that sincere conviction is not itself a qualification and does not expand the scope of
optometric training or practice. If anything, it is an example of a particularly eager self-validating
expert cautioned against in Accutane Litigation, which is discussed below at fn 161 and associated
text

151 See, Fig. 1, the DRE interpretation matrix.
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training™), the rules governing expert opinions do not apply to their expert
opinion testimony.

A good example of this approach is Stafe v. Aleman.'?? In Aleman, a
DRE police officer’s expert opinion testimony was challenged as being
inadmissible under Rule 702.15 After noting that the DRE police officer’s
testimony concerning what the DRE police officer observed when applying
the DRE protocol to the subject «“would be meaningless without the DRE’s
ability to interpret those observations,” the court went on to consider whether
the DRE police officer’s interpretations (i.e. opinions) could be admitted.”**
The court noted that Rule 702 allows experts to give opinion testimony based
on their “scientific, technical, or other specialized nowledge,”” and treated
“specialized knowledge” as a separate category.% “This sort of testimony is
more than lay opinion testimony under Rule 11-701, but it is also less than
scientific testimony under Rule 11-702.”5" The Aleman court went on to
adopt what is in effect a “Rule 701 %,” a middle-ground rule of evidence
under which non-science expert opinions can be admitted without being
subjected to either a Frye or a Daubert analysis.'® This approach ignores the
plain language of Rule 702, which subjects all opinion testimony based on
“geientific, technical, or other specialized knowledge” to its admissibility
requirements. The U.S. Supreme Court in Kumho rejected this proposed
creation of an exception for “specialized knowledge” expert opinion
testimony: 3

[Rule 702] makes no relevant distinction between ‘scientific’ knowledge
and “technical’ or ‘other specialized® knowledge. It makes clear that any
such knowledge might become the subject of expert testimony. . . . Hence,
as a matter of language, the Rule applies ifs reliability standard to all
‘scientific,” ‘technical,” or ‘other specialized’ matters within its scope.'®

Whatever its general merit, the extraction of non-science, “specialized
knowledge” from Rule 702 and the creation of a non-textual, middle-ground
rule of evidence under which non-science expert opinions can be admitted
poses a subtle but grave danger as it is applied in the specific context of DRE
police officer opinion testimony. As Aleman explains: “the DREs were
appropriately qualified as experts because the State established that they had
undérgone extensive training and had significant experience in the

12 Siatev. Aleman, 194 P.3d 110 (N.M. Ct. App. 2008).
14 at 113 (specifically, New Mexico’s Rule 11-702).

15 Statev. Aleman, 194 P.3d 110, 117 (N.M. Ct. App. 2008).
155 ppp. R EvID. 702(=) (emphasis added).

156 Aleman, 194 P.3dat 117,

157 Id-

158 I

1599 Eumho, 526 U.8. at 147,
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administration of the Protocol.”® That is, the Aleman court allowed DRE
police officers to render an expert opinion based on the DRE protocol simply
because they were well trained in the DRE protocol, not because the DRE
protocol is a either a reliable or a generally accepted method for identifying
impaired drivers. Aleman acknowledged that this non-textual middle-ground
rule would not be sufficient under Rule 702 to qualify an expert who testifies
on the basis of science, but Aleman accepted it as sufficient for non-science,
“specialized knowledge” experts.

The practical consequence of this approach is to allow DRE police
officers to designate themselves as experts based on nothing more than their
diligence in embracing their own characterization of themselves as experts.
This is the very result that the rules of evidence seek to prevent. As the New
Jersey Supreme Court has wisely observed, when asked fo accept the
admissibility of proffered expert opinion testimony couits have “the
obligation to distinguish scientifically sound reasoning from that of the self-
validating expert.”'6! Aleman not only admitted this testimony, it endowed it
with the undeserved credibility of an expert.

iv. Building 4 House of Cards

Sometimes, several of the above flaws are woven in to a single case.

Tn State v. Baity,'? the Washington Supreme Court concluded that the
DRE interpretation matrix (which the court called the “drug chart”) could be
used as the basis for DRE police officer opinion testimony.'s* The principal
reason offered by the Baify court was that one witness testified that the chart
was generally accepted in the scientific community, apparently finding that
witness more credible than witnesses who offered contrary testimony.'** The
Baity court mentioned the DRE studies discussed above but never considered
their actual results, including their conceded failure to demonstrate the DRE
protocol’s ability to identify impaired drivers and their very high error rate
even when only attempting fo identify drug use (as opposed to
impairment).'® Also, when considering the “general acceptance” issue, the
Baity court included among the relevant scientific community optometrists
and forensic specialists, noting the endorsements of the American
Optometric Association and the International Association of Chiefs of Police,

10 dleman, 194 P3dat 117

0 gccutane Litigation, 191 A.3d at 589,

¥ Statev. Baity, 991 P.2d 1151 (Wash. 2000).

63 Jd at 1160.

8 The Baity cowt also mentioned that the American Psychiatric Association’s DSM and the
Physician’s Desk Reference classify drugs by their characteristics. This practice of grouping drugs
was said to support both the grouping used in the DRE interpretation matrix and the validity of the
interpretive factors used in the matrix. No reasoning was offered to justify those leaps.

165 Bgity, 991 P.2d at [160.
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as well as the fact that the DRE protocol 'originated with the Los Angeles
police.!%6 Thus, the Baity case is an instance where (1) the merits of the
reliability and general acceptance of the DRE protocol were not fully
explored, (2) the court relied on jrrelevant optometrist testimony, and (3) the
court allowed police to become self-validating, non-science experts.

The Oregon Court of Appeals considered the admissibility of DRE
police officer opinion testimony in Stafe v. Sampson.'¥” To its credit, the
Sampson court rejected the state’s argurhent that the police are qualified to
validate their own DRE protocol as a reliable method for identifying
marijuana impairment, noting that “Police officers are normally competent
to testify concerning matters within the province of their own training and
experience, including observational techniques that are part and parcel of the
DRE protocol; they may not, however, validate its underlying scientific
basis. ™68 However, from that point on, Sampson went asiray. The court was
presented with testimony from two physicians: Dr. Burton, who testified that
"the DRE protocol was not generally accepted by the toxicology community
[and Dr.] Bovee, a physician who specializes in {reating addiction, testified
that he, personally, would not make a diagnosis or conclusion based on the
DRE protocol.""’ The Sampson court instead relied heavily on testimony
from the frequently-testifying optometrist Karl Citek!™ that "his scientific
community considers the [DRE] protocol reliable and valid,”'™! a clear
concession that he speaks only of the views of optometrists. The Sampson
court also received the testimony of an unnamed non-physician “drug and
alcohol researcher” that the [DRE] protocol is “accepted by . . . those people
who understand what the program is and are in a position to evaluate it."1"2 —
which is apparently the way that this anonymous non-physician says that the
physicians who disagree with him concerning the diagnosis of marijuana.
impairment don’t really understand either marijuana impairment or how
marijuana impairment is diagnosed. Finally, the Sampson court noted the
testimony of a physician who teaches the DRE protocol to police officers but
apparently could not bring himself to forthrightly say that the DRE protocol
is a reliable means of identifying marijuana impairment, and only managed
to offer the oddly hedged statement that he “considers it valid ‘for law .
enforcement use.””™ The Court of Appeals in Sampson offered no
explanation of why law enforcement should operate under its own lesser,
“o00d enough for law enforcement use” standard of reliability, or why people

Wi

67 Stage v. Sampson, & P.3d 543 (Or. App. 2000).
1 I at553.

169 I

M See supra note 151,

M Sampson, 6 P.3d at 553 (emphasis added).
172 Id
173 Id‘

oY%



20201 - Dealing with Marijuana Impairment 35

should be incarcerated on thé basis of such evidence — especially when the
rules of evidence, properly applied, would exclude that evidence.

3. DRE Police Officer Testimony as a Lay Opinion.

As was noted earlier, courts have been hesitant to admit lay opinions
concerning the ultimate question of marijuana impairment. Moreover,
proponents of opinion testimony from DRE police officers have always
sought to surround that testimony with the persuasive aura that comes with
the status of an expert. Police have never sought to re-brand DRE’s as “Drug
Recognition Laypersons” or “DRL’s.” ' :

On the other hand, the rationale for excluding lay opinions on the
question of marijuana impairment has always been that lay persons have
insufficient experience observing persons who are in a state of marijuana
impairment to be able to form a rationally based opinion on the impairment
issue. As more states legalize recreational marijuana and as lay persons
accumulate experience under these new laws, this rationale may lose its
force. There is no way to know when this point may be reached. However,
the beginnings of an acceptance of lay opinions on the marijuana intoxication
issue may have already emerged.

In State v. Klawiter, the Minnesota Supreme Court wrestled with the
admissibility of DRE police oificer opinion testimony in marijuana
impairment cases. In Klawiter, the court examined the DRE protocol, and
concluded that:

[The DRE] training is not designed to qualify police officers as scientists
but to train officers as observers. The training is intended to refine and
enhance the skill of acute observation which is the hallmark of any good
police officer and to focus that power of observationina particular sitnation.
... To put it a different way, the protocol, in the main, dresses up in
scientific garb that which is not particularly scientific. Calling an officer
trained in the art of observation pursuant to the protocol a “Drug

Recognition Expert” seems to us fo assume the conclusion.

In general, it seems to us misleading for the state to present the officeras a
‘Drug Recognition Expert.” . .. Therefore, in the couriroom the afficer shall
ot be called a “Drug Recognition Expert”'™

The Klawiter decision moved the DRE. police officer into a new
- category: an expert who may not be called an expert because their testimony

" Kimsiter, 518 N.W.2d at 585 (emphasis added).
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is simply based the observational skills that any good police officer has.!™
Under Klawiter, the DRE police officer is a ferfium quid, neither alay witness
nor an expert. - '

In some ways, this makes good sense even though this category of “non-
expert experts” has no basis in the rules of evidence. The DRE protocol
cannot pass muster as the “reliable method” required by Rule 702, and it
cannot be said to be “generally accepted” by anyone other than police and a
cadre of compliant optometrists and the like who support them. And yet, the
DRE protocol does add structure and regularity to the observational skills of
a good police officer — no small contribution. While this structure and
regularity has failed to enable the DRE police officer to offer a reliable
opinion on the ultimate question of marijuana impairment, it may serve as
the beginning of a search for that structure. There would be value in an
observational structure that can usefully enhance the reliability of the factual
testimony that the DRE police officer provides (e.g. slurred speech,
stumbling, admissions by the subject). If lay opinion testimony concerning
marfjuana impairment is eventually allowed, an improved structure based on
the DRE protocol may also serve to limit the variability and bias to which lay
opinions are susceptible. :

E. Biochemical Proxys for Marijuana Impairment

The success of Dr. Haddon’s work establishing 0.08% BAC as a proxy
for alcohol impairment naturally led to interest in finding a biochemical
proxy for marijuana intoxication that would serve as the basis for a per se
marijuana impairment statute. In.its 1985 “Consensus Report,” the American
Medical Association endorsed the search for a scientifically valid proxy for
marijuana impairment.’® .

Tetrahydrocannabinol (THC) is commonly understood to be the
psychoactive compound responsible for matijuana impairment,'”’ although
there is strong evidence that it is not the only such compound.'” This has led
some to assume that blood THC concentration can be a biochemical proxy
for marijuana intoxication, just as is BAC. However, appealing this belief
may be, it is unsupported by science. Published studies have failed to show

175 Id

" American Medical Association, JAMA Nov. 8, 1985 Vol. 254, No. 18, }

7 John Gongalves et al., Cannabis and Iis Secondary Metabolites: Their Use as Therapeutic Drugs,
Toxicological Aspects, and Analytical Determination, MEDICINES, 2019, 6, 31; Shelby L. Blaes et
al,, Enhancing Effects of Acute Exposure to Cannabis Smoke on Working Memory Performance,
NEURQBIOL LEARN MEM, Jar. 2019 157:151-162.

" Gongalves et al., supra note 177; Blaes etal, supra note 177. Indeed, some researchers have been
granted patents on the therapeutic psychoactive uses of these other compounds. e.g. U.8. Pat. No.
10,279,000.
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any useful or meaningful correlation between blood THC concentration and
impairment. '

n 2015, the National Highway Traffic Safety Administration NHTSA)
studied 3,000 single car crashes (similar to Dr. Haddon’s alcohol impairment
work) and found almost no correlation between crash risk and the presence
of THC. NHTSA. found that marijuana users strongly tend to be drawn from
groups of people who are otherwise likely to be in an accident (e.g. teenage
males), and the NHTSA datashowed that marijuana use did not increase their
likelihood of being in an accident above the likelihood associated with the
risk factors of age, gender, ethnicity, and alcohol use.'™ The NIITSA study
found that, when these other factors were accounted for, blood THC was not
correlated with an increased crash risk (expressed as the Adjusted Odds
Ratio), but that other drugs were closely correlated with an increase in crash
risk. %0 -

In 2016, the American Automobile Association (AAA) published a
study of THC blood levels in drivers thought to be impaired. The AAA study
concluded that “[TJmpairment cannot be inferred based solely on blood THC
concentration.”®! Battistiella ef al. studied THC blood levels and driving
skills in 2013 and reported that their data “failed to indicate a statistically
significant” correlation between THC concentration and driving skills.”® In
2010, Lenné et al. attempted to find a dose-response relationship between
blood TIHC and driving impairment, but were unable to do so, admitting that
their data “failed to reach statistical significance.”'® Karschner ef al
conducted their own study and also surveyed the literature in search of a
correlation between blood TIIC levels and driving skills and euphemistically
summarized their findings as that “defining the relationship between T HC
blood concentrations and performance decrements has been challenging” and
noted that numerous studies have failed to find a correlation between
increased accident risk and the presence of cannabinoids in blood. 1

1 Richard P. Compton and Amy Berning, Drug and Alcohol Crash Risk, U.S. DEP'T OF TRANSP,,
NaTL HiGEWAY TRAFFIC SAFETY ADMIN., (Feb. 2015), hitps://www.nhtsa.gov/sites/nhisa,
dot.gov/files/8121 17-drug_and_alcohol_crash_risk.pdf.

1 Idatp.5

181 Al Rowhani-Rahbar et al, Cannabis Use Amang Drivers Suspected Of Driving Under The
Influence Or Involved In Collisions: Analysis Of Washington State Patrol Data, AAA FOUNDATION
(May 2016), https:Ilaaafoundation.org/cannabis-use-among—drivers-suspected—driving—inﬂuencc-
inv_olved-oollisions—ana]ysis-washington—sf.ate-patrol—data!. ‘

W Gigvanni Battstella et al., Weed or Wheell fMRI, Behavioural, and Toxicological Investigations of
How Cannabis Smoking Affects Skills Necessary Jor Driving, PLOS ONE, Jan, 2, 2013, at 13,
doi: 10.1371journal pone.0052545. .

& Michael G. Lenndet a, The Effects of Cannabis and Alcohol on Simulated Arterial Driving. 42
ACCIDENT ANAL. & PREV. 859, 865 (2010}, .

% Frin L. Karschner et al, Do A9-Tetrahydrocarmabinol Concentrations Indicate Recent Use in
Chronic Cannabis Users?, 104 ADDICTION, 2041, 2045 (2009), doi:10.11114.1360-0443.2009.
02705.x.

Sx



38 Southern Illinois University Law Journal [Vol. 45

Lowenstein ef al. undertook a study of the blood levels of alcohol, THC, and
a variety of other drugs in drivers involved in 414 Colorado automobile
crashes that resulted in personal injuries and found that “controlling for age,
. gender, seat belt use, and other cofounding variables, only alcohol [not THC]
predicted crash responsibility.”!$* Papafotiou et al. actually found a negative
correlation between blood THC concentration and impairment. That is,
Papafotiou ef al. observed little or no impairment when blood THC
concentration was highest, and impairment was not manifested until well
after blood THC had declined well below its peak level, 1% leading them to
conclude that “the level of THC in the blood does not provide an accurate
and reliable indicator whether driving performance is impaired.”*
Battistella ef al. observed this same effect.'® Professor Roth surveyed eleven
studies of the relationship between blood THC levels and crash risk and
concluded that “there is simply no established predictable or linear
relationship between THC blood levels and relative crash risk”!% Reisfield
ef al. also surveyed the field and bluntly observed that the idea of a per se
impairment rule based on a blood THC concentration that can be used-as a
biochemical proxy for impairment (equivalent to the 0.08% BAC proxy for
alcohol impairment) is a “mirage.” . 7
Why is it that the blood levels of THC are not correlated with
impairment? The answer is not entirely known, and may be the result of a
combination of factors. Impairment may not be caused by THC, but rather
by its metabolites (e.g. THCC or THC-COOH):'*! Habitual or long-term
users of marijuana develop a tolerance to marijuana and may not exhibit
impairment at blood levels that will impair naive users.'*? There may also be

Steven R. Lowenstein et al., Drugs and Traffic Crash Responsibility— A Study of Injured Motorists

. inColorado, 50 J. TRAUMA INJT., IRFECTION, AND CRITICAL CARE 313, 318 (2001)..

8 K Papafotiou et al., The Relationship Between Performance on the Standardized Field Sobriety

Tests, Driving Performance and the Level of A9-teirahydrocannabinel (THC) in Blood, 155

FoRENSIC ScL INTL., 172 (2005) . :

Papafotiou et al., supra note 186, at p. 178

1 Paitistella et al., supra note 182,

1 Roth, A supraat p. 909, Prof. Roth noted that only one of the eleven studies showed any association
between THC concentration and crash risk, but that study used 2 statistically insignificant sample
size and was plagued by other confounding factors. ’

1% Gary M. Reisfield etal., The Mirage of npairing Drug Concentration Thresholds: A Rationale for
Zarp Tolerance Per Se Driving Under the Influence of Drug Laves, 36 1. ANAL, ToXICOL., 354,353~
56 (2012). i

91 See supranotes 178 & 179. .

19 Kim Wolff & Atholl Johnston, Cannabis Use: A Perspective in Relation to the Proposed UK Drug-

Driving Legislation, DRUG TESTING ANALYSIS 143, 147 (2014); Kristin Wong et al., Establishing

Legal Limits for Driving Under the Influence of Marijuana, 1N, EFIDEMIOLOGY, Oct. 2014 at 2-

81:26; Battistella et al. supra; W. M. Bosker et al., A Placebo-Controlled Study 1o Assess

Siandardizéd Field Sobriety Tests Performance During Alcohol and Cannabis Intoxication in

Heavy Users and Accuracy of Point of Collection Testing Devices for Detecting THC in Oral Fluid,

223 PSYCHOPHARMACOLOGY (Berl), 439 (2012).
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a difference between marijuana’s effect on men and women. ' Papafotiou e
al. and Battistella ef al. have independently reported that there may be a lag
time between when THC appears in blood and when THC enters the brain,
putting blood THC levels out of synch with the occurrence of impairment.**
Reisfield et ¢l point out several biochemical properties of psychoactive
drugs such as marijuana that make it difficult to construct a Haddon-type
bright line blood level test for marjjuana impajrment.' This is consistent
with Sewell’s general observation that marijuana’s effects are more variable
than those of alcahol.'®® Some or all of these factors, and perhaps others, may
account for the inability of science to find a valid biochemical proxy for
marijuana impairment. In any event, it is clear that there is as yet no scientific
basis for using THC blood level as the basis for a per se rule for determining
marijuana impairment.

This has not kept some jurisdictions from adopting statutes setting per
se rules for THC blood concentrations as proof of impairment. For example,
1linois has set a 5 ng/ml blood THC limit,'” as has Washington State.'* The
. studies described above show that there is no scientific basis for the use of
any THC blood concentration as a proof of impairment. Moreover, attempts
to justify the specific Sng/m] concentration used in these statutes have shown
that “No significant differences were detected in the incidence of moving
violations or any specific type of moving violation between drivers with
blood THC quantified >5[ng/ml] and those with THC <5[ng/ml].”"**

The adoption of per se rules for THC blood concentration as a
biochemical proxy for impairment has been described as the product of a
purely political calculation designed to mollify opponents of marijuana
legalization by mimicking the pattern established for alcohol by Dr.
Haddon.2® Given the absence of a scientific basis for these per se rules, their
adoption as a mater of political expediency, or for any other reason, must be
seen as misguided.

155 M, E. Wall et al,, Metabolism, Disposition, and Kinetics of Delta-9-tetrahydrocananbinol in Men
and Women, 34 CLINICAL PHARMACOLOGY & THERAPEUTICS, 352 (1983).

%4 papafotion et al., supra note 186, at p. 177; Battistella et al., supra note 182,

195 Rejsfield et al. supra note 190, at p, 353.

% R Andrew Sewell et al, The Effect of Cannabis Compared with Alcohol on Driving, AM. I
ADDICTION, May 2010, at 185-93.
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% Rebecca I.. Hartman et al. “Drug Recognition Expert (DRE) Examination Characteristics of
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V. A PROPOSED WAY FORWARD

An examination of the limits and flaws of current practice is helpful
only if it informs action toward better and fairer enforcement of the laws
against impaired driving. The following suggestions are offered to that end.

A. Making Development of a Biochemical Proxy for Impairment Part of
the Legislation That Establishes Regulated Use of Marijuana

States that have moved from a Prohibition to a Regulated Use Regime
have done so with the understanding that, like alcohol use, marijuana use
comes with social costs — costs that are acceptable only because they are less
than the costs of prohibition. This does not mean that states must be passive
in response to the social costs of Regulated Use of marijuana. Indeed, it
would be wise to take the initiative to limit the social costs of marijuana use
— including marijuana impaired driving — and to do so concurrently with the
shift to a Regulated Use Regime.

Regulated Use states tax marijuana growth, distribution, and sale, with
each state setting its own tax rate and applying that tax on selected points
along the chain of commerce. Revenues from those taxes are earmarked for
various purposes, most relating to socjal costs of marijuana regulation. Tax
revenue from Pennsylvania’s medical marijuana program is directed to
subsidies for medical marijuana users in financial need, drug abuse
prevention and counseling, research into medical uses of marijuana, and local
police (e.g. DRE programs).” Illinois directs its marijuana tax revenue o
drug abuse prevention programs, the Illinois “R3 Program” (which assists
communities impacted by the “war on drugs”), drug education programs, and
police.2”? Nevada earmarks its marijuana tax revenue for schools.?®

Taxation of marijuana products may never be the budget-balancing
bonanza that some expected it to be,™ but it can surely generate enough
money to allow a portion to be dedicated to funding the scientific research

2 35Pps CONS. STAT. § 10231.902 (2016).

2@ Tllinois Pub. Act 101-0027 §5.894 (allocating four times as much to police as to drug abuse
education).

3 Ngv. REV. STAT. § 453D.510 (2020).
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12019/08!23!753791322!califomia-says-its-carmabis-revenue-has—fallen-short—uf—estimates— -
despite-gains; Bernie Becker Cannabis s Supposed to Be A Tax Windfall For States. The Reality
Has Been Different, POLITICO: THE AGENDA {Oct. 14, 2019), https:/fwww.politico.com/
agenda/story/2019/10/ 14/marfjuna-tax-revenue-001062/.
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needed to identify a biochemical proxy for marijuana impairment, akin to the
0.08% BAC proxy for alcohol impairment developed by Dr. Haddon.

The allocation of a portion of marijuana tax revenue towards finding a
scientifically valid way of dealing with what may be the most important
social cost of marijuana use makes sense. A scientifically valid, legally
admissible, practically useful biochemical test for marijuana impairment
could revolutionize this field, giving true legitimacy to the enforcement of
marijuana impairment laws. There is no reason to think that this biochemical
proxy for marijuana impairment does not exist. All that is lacking are the will
and the funding to do the science that is necessary to find if.

A legislative proposal that implements this suggestion can be found at
Appendix A to this paper. While this specific proposal may not be suitable
for immediate adoption in all states that have a Regulated Use Regime, it is
hoped that it will encourage serious consideration of this idea and serve as a
starting point for state-specific enactments.

B. A Proposal for Testimonial Evidence in Marijuana Impairment Cases

For the reasons discussed above, DRE police officers should not be
permitted to offer expert opinions on the ultimate question of marijuana
impairment. This does not mean that DRE police officers should not testify
in marijuana impairment cases.

DRE police officers can offer valuable factual testimony in marijuana
impairment cases, and this testimony should be welcomed. The DRE police
officer’s observation of the subject and the subject’s behavior should be

admissible as part of the officer’s factual testimony concerning the
" impairment issue. :

However, a predicate to the admissibility of the DRE police officer’s
observations must be that they are conducted and presented in a standardized
way so as to eliminate, or at least minimize, personal variations and bias. The
DRE protocol is a useful starting point for this standardization process, but
is by no means sufficient. The DRE protocol must be purged of its
inappropriate components, such as roadside diagnoses of possible paranoia,
checking vital signs in a manner & environment that distorts them, “feeling”
muscle tone, and “munchie” indicators. The worthy components of the
current DRE protocol, along with others that may be added based on sound
science, together with the growing use of technology such as bodycams, can
enable police and prosecutors to effectively enforce the impaired driving
laws fairly, consistently, and without bias.

DRE police officers should not be allowed to hold themselves out as
“experts.” Indeed, the DRE label should be discarded. When these police
officers testify, they should do so on the basis of facts that they personally
observed using “the skill of acute observation which is the hallmark of any
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good police officer.”* The aura of believability around their testimony must
be that of their professionalism.

Discarding the false credibility of the DRE protocol may make it less
easy for police and prosecutors to obtain convictions for marijuana impaired -
driving. This is no reason for preserving an unprincipled status quo. As the
Ilinois Supreme Court noted when it affirmed the dismissal of a marjjuana
possession case for lack of sufficient evidence:

One of the chief safeguards of our liberty is the requirement that, before
punishing an individual as a criminal, the executive branch of government
must prove to the satisfaction of the judicial branch of government that the
individual has violated the laws enacted by the legislative branch of
government. Any relaxation of this standard poses the gravest possible
threat to our most basic institutions. While we must also take care not fo
unnecessarily impede the State from dealing effectively with the vexatious
problems of illegal drug traffic which plague our society, the requirement
that the State provide more substantial evidence than it did here is but a
minor burden.?*

B Elmgiter, S18 N.W.2d at 585.
2% people v. Park, 380 N.E2d 795, 800 (TIL. 1978) (citations omitted).
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APPENDIX A
LEGISLATIVE PROPOSAL FOR FUNDING RESEARCH INTO

A BIOCHEMICAL INDICATOR OF MARTJUANA IMPAIRMENT

§1 Use of Tax Revenue. All monies paid as taxes under this Act shall
be used and are appropriated as follows:
(@ to pay all direct and indirect expenses of the Department in
administering this Act. .
) of all monies in excess of the expenses identified in §1(a):
(i) ‘ten percent (10%) to Sponsored Research Grants
pursuant to §2
(ii) W percent (w%) to drug and alcohol abuse
treatment programs.
(iii) X percent (x%) to public education and data -
- collection concerning the health effects of alcohol, tobacco,
cannabis, and legal & illegal drugs.
(iv) Y percent (y%) to local law enforcement to defray
the cost of enforcing provisions of this Act.
) Z percent (z%) to Social Justice Grants pursuant to
§7 of this Act.
§2 Sponsored Research Grants Program. A Sponsored Research
Grants Program is hereby established for the purposes defined in this
Section. The Sponsored Research Grants Program shall be administered by
the Department in accordance with this Section.
{a) The purpose of the Sponsored Research Grants Program is
to encourage the development of a Practical Method for detecting
and identifying Impairment due to the effects of marijuana.
@ Impairment means the inability of a person to
safely drive a motor vehicle, or to safely operate heavy
machinery or industrial equipment
(ii) A Practical Method is a method that is generally
recognized by physicians and/or physiologists as accurate
‘and reliable, can be used in the field by law enforcement
officers, and is based on the measurement of chemical or
biochemical parameters. ’
(©) The Department shall solicit applications for grants under
the Sponsored Research Grants Program and shall, by regulation,
establish the form and content of such applications, as well as the
procedure that the Department shall follow when evaluating
applications.
{c) Every six months, beginning one year after the effective
date of this Act, the Department shall make grants substantially
equal to the funds then available under §1(b)(i) of this Act, unless
the Department determines that no or insufficient applications have
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been submitted in conformity with the regulations adopted by the
Department pursuant to §2(b) of this Act.
(d) The Department shall evaluate the applications it receives
and shall grant each application in whole, in part, or not at all based
on the following criterid: '
L the likelihood that a grant to the applicant will
advance the purpose of the Sponsored Research Grants
Program, )
G the funds available,
(iiiy  apreference for applicants in the following order:
nH research universities affiliated with this
State
2 research universities not affiliated with, but
located within this state
3 private entities that propose t0 conduct
within this State the research funded by the grant
. 4 all others,
(e) Every application made under the Sponsored Research
Grants Program shall include an agreement by the applicant to
abide by the regulations of the Department, and to grant discounts
and licenses under any patent, trade secret or other proprietary right
developed in whole or in part using grant funds as follows:
i recipients of grants under the Sponsored Research
Grants Program shall grant a royalty free, non-exclusive,
sub-licensable license to this State and to allits
instrumentalities, sub-divisions, and local governmerts for
the purpose of facilitating the use, in this State, of the
results of the grant recipient’s work in a Practical Method
for detecting and identifying Impairment due to the effects
of marijuana.
(ii) if the State or any of its instrumentalities, sub-
divisions, and local governments purchases goods or
services that were developed in whole or in part with grant
funds from a grant recipient or any licensee, joint venture,
partnet, successor, or entity controlling or controlled by the
grant recipient for use in connection with a Practical
Method for detecting and identifying Impairment due to the
effects of marijuana, the purchaser shall receive a discount
of ten percent (10%) from the average actual selling price
for such goods or services to entities other than the State or
any of its instrumentalities, sub-divisions, and local
governments.
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Testimony of Chris Goldstein before the New Jersey Senate Judiciary Committee on bill
. 83454 - February 15, 2021

Chris Goldstein
Willingboro, NJ \ 7
NORML Regional Organizer

Good morning honorable Senators,

The current delays to implementing marijuana decriminalization and retail cannabis are
deepening an already harsh injustice. Our position is the same as yours - Governor Murphy
should simply sign S21 and $2535. Yet, here we are again.

More than 2,000 people were arrested in January - about 80 people every day - even during the
pandemic. That means police are stubbornly enforcing criminal prohibition despite nearly 3
million of us voting for it to end.

Even after the Attorney General publicly announced that all low-level marijuana prosecutions be
suspended, the police aggressively target us - cannabis consumers.

We want no more delay to justice, and now we must cafefully avoid any policy that might shift alf
marijuana-related policing directly onto New Jersey's young adults and juveniles.

53454 contains excellent fanguage in so many regards, with pragmatic sections on searches
and very well formulated initial warnings. Thank you for your hard work in this area.

Still, some of the language would maintain the commonly biased outcomes of prohibition,
exclusively for young people. These cleanup bills have followed a faster course than the usual
process and have been very fluid. Specific language could be quickly fixed with no delay.

S3454 essentially contains a three-strike policy for anyone under 21, retaining the possibility of
summary court proceedings over marijuana possession. Unnecessarily harsh consequences
can evehtually be levied. For example: A possible 6 months driver's license suspension for
weed possession while sitting in the passenger seat of a car.

Perhaps the most commonly abused policy used by courts against cannabis consumers today is
also conspicuously retained for anyone under 21: Referral into drug treatment.

In 2021, during the Black Live Matter era, we recognize that our criminal justice system has a

problem with institutional racism. That means there are biases in both arrests and outcomes
that are measurable in voluminous data.
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Let's be totally clear: Getting referred into drug treatment by a court over maruuana is among
those racially biased outcomes

Equally perplexing is that the practice of sending people into treatment for court compliance
over weed is already taking away vital ireatment resources, the very same resources that could
be utilized for other substances such as alcohol and opiates.

Included in my written submissions is data detailing ireatment admissions in Philadelphia, Los
Angeles and New York. We can see that the steady flow of court referrals into treatment for
marijuana is exactly the kind of prohibition related outcome this Legislature and New Jersey
voters are seekmg to stop.

Again, | must note here Senators, you passed two bills already - §21 and $2535 - that would
have tangibly remaved the main scenarios where data indicates the mast racial bias; both would
stop arrests and subsequent supervision, including treatment.

~ The best solution is to leave penalties for those under 21 simply at the clear warnings
and civil fines described in S3454.

Any possibility of drivers license suspension, court supervision, or court referral into
treatment should be eliminated from this hill.

If this bifl is fo be passed, we ask for these changes and urge against any further delays.

The largest new section of $3454 seeks to appropriate 15% of new cannabis tax revenue into
an Underage Deterrence and Prevention account. That account would in turn fund a 26 member
task force examining marijuana-related police interactions with residents under 21, and how to
achieve modern prevention.

Maybe this is the compromise requested by Governor Murphy, but it almost looks like S3454
has adults purchasing taxed cannabis to fund Drug War 3.0 on New Jersey's kids. How could
this ever go wrong? Well, it seems a lot like prohibition.

Under S3454 the very opponents of marijuana legalization could be handsomely rewarded
through the new "Deterrence and Prevention™ account. These same groups - many already
recipients of generous grants from taxpayers - have never actually delivered any reductions in
teen cannabis use. $3454 would envision police as social workers, intervening with young
peaple over weed, and keeping up a steady stream of referrals into largely extant programs.

Why should NJ taxpayers re-invest in these abject failures?

A vital point today: Voters have already done the best thing to deter youth from using ¢annabis -
we legalized it. Numerous studies from states that have actually implemented retail sales shows
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that teen use has either stabilized or dropped. Simply by ending prohibitioln, through witnessing
responsible use by adults, teens seem to be less inclined to actually use cannabis.

Throwing tax money into task forces and failed marijuana messaging to teens does seem out of

step with progress. However, earmarking new cannabis revenue to allies in the machine politics

of New Jersey appearé to be the bread-and-butter of compromise in Trenton. Ultimately, the

deterrence account is an overly-complicated and expensive solution to a problem that doesn’t
exist.

So, take the money for this new slush fund, just end the delays. As a cannabis consumer, I'll be
paying those taxes.

If the quickest path to Justice is to pass this bill, then leave penalties for those under 21 simply
at warnings and civil fines. Any possibility of drivers license suspension, court supervision, or
court referral into treatment should be eliminated. '

We urge you to stop the delays and stop marijuana arrests. After a century of criminal cannabis
prohibition, this policy should not be maintained for any age group.



Who really benefits from illegal marijuana
in New Jersey?

July 24, 2013
By Chris Goldstein - Philadelphia Inquirer

When a little known committee dismissed a complaint filed against a New Jersey
Assemblywoman, it shined some rare sunlight on an industry raking in a healthy profit
from marijuana prohibition: Substance abuse prevention and treatment centers. |
The Joint Committee for Ethical Standards at the New Jersey Legislature on Tuesday
dismissed a complaint filed against Assemblywoman Mary Pat Angelini (R. Monmouth)

who had been accused of appearing to benefit from Garden State’s marijuana laws. -

Gov. Chris Christie has been lauded in some circles for voicing support for new
approaches to drug law offenders, mainly by putting some people into treatment instead
of prison. But that political cover also keeps all drug prohibition laws (including those
for marijuana) and penalties (includﬁlg jail) fully intact.

The governor's new approach may also be growing a private industry that has little
oversight. Businesses and nonprofits related to substance abuse and education (and
have close ties to state agencies and elected officials) ave more than happy to see people
funneled out of the courts right to their front doors; bringing bags of tax dollars with
them.

A law passed last year, Senate Bill 881, forces some of those arrested for drug offenses
(including any amount of marijuana) into state-contracted {(sometimes custodial)
substance treatment programs. A judge must deem the offender to be "addicted" o
cannabis. Tt started as a pilot program in northern N.J. It will cover the entire state in

three years. "
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Angelini is the executive director of a non-profit called Prevention First, a company
whose mission focuses on youth addiction and even violence issues. While Prevention
First does not operate any substance treatment centers, they do provide the training and
state certifications required for those who work within those facilities. Prevention First .

also facilitates directories of drug treatment facilities and options in Monmouth County.

At the Joint Committee meeting there was a real question as to what Prevention First
actually does; the Committee members and the staff attorney took a position that
substance abuse treatment was wholly separate and distinct from substance abuse

education or prevention.

The core issue in the compiaint was if Assemblywoman Angelini was garnering a
personal profit by voting against medical marijuana access, voting against decreasing

penaliies for adults caught with small amounts of cannabis and voting in favor of S881.

The Joint Committee entered into an interesting discussion, eventually acknowledging
that substance abuse education, prevention and treatment were all part of the same
"industry.” They concluded that Angelini could express her opinion and vote on the bills
because any benefit would be to her entire industry and not her non-profit specifically.
The committee members compared it to a legislator who was a bank executive who

_ qunsored and voted for bills favoring all financial institutions.

_ Because the committee opted to dismiss the complaint (based on the carefully crafted
recommendation by their attorney) not even a cursory investigation took place that may

have revealed a few more salient points.

With a budget of more than $1.8 million dollars per year, Prevention First is funded by
cash grants supplied by the state of New Jersey, municipalities and other government
funds. Prevention First won grants from N.J. Department of Human Services and the

Monmouth County Health and Human Services agency earmarked for "mental health

and addiction services." The organization lists fundraising collected and fundraising

expenses as a financial wash (about $200,000) in their most recent annual report from
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2011. One of the recent grants from New Jersey is for Prevention First to run one of
seventeen official county coalitions for substance abuse prevention and treatment. On
paper, the non-profit appears to be solely supported by tax-funded grants. _
Prevention First spent more than $1 million in 2011 to pay their staff,A consultants and
professional service fees: $91,526 went to its executive director, Mary Pat Angelini, as
salary. Angelini also pulls in a base salary of $49,000 from the state for her parttime gig
as an assemblywoman. |

The New Jersey Compassionate Use Medical Marijuana Act was signed into law back in
2010 but implementation of the exiremely limited Medicinal Marijuana Program
(MMP) has been significantly delayed. About 1,000 patients have registered with the
MMP out of a patient population well over 300,000 statewide. The single Alternative
Treatment Center allowed to start growing cannabis for those patients has now been

closed for more than eight weeks.

Many residents with qualifying medical conditions use cannabis purchased in the
underground marijuana market; sometimes they are arrested. Patients caught ny police
with underground marijuana in New Jersey (even those registered in the program with
state-issued ID cards) are given no immunity by police or the court system. They are
prosecuted and treated like any other offender.

. Angelini is the singular public voice of abselute opposition to the compassionate use
law. She has written numerous opinion pieces for newspapers and submitted many
Letters to the Editor. When addressing the issue of medical cannabis in public forums,

Angelini always uses her dual titles as an elected official and director of Prevention First.

There are more than 20,000 marijuana possession arrests each year in New Jersey;
about half of all drug-related arrests in the state. Those arrested for marijuana are often
given the option to complete substance abuse treatment/education programs - often at
their own expense - as part of plea aéfeements with courts and prosecutors in exchange
for lesser charges, reduced sentences and/or fines. Thus marijuana offenders are often -
required to seek out third party information about available treatment options to satisfy

the courts.
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Now some cannabis prohibition offenders (even if they are consuming it medicinally)
can be remanded by judges into mandatory substance abuse treatment programs under
Senate Bill 881.

SB 881 has also made more than $1 million in state money available (in the just the pilot
phase) for "substance abuse" services at facilities certified and approved by the N.J.

Department of Human Services.

Cannabis toxicity is low or non-existent and even the National Institute of Drug Abuse, a
federal agency, rates its addictive qualities as less than caffeine and nicotine. When used
as part of a medical therapy for serious illnesses, marijuana is not being used illiciily and
its use by New Jersey residents should be outside of the concern of Prevention First or

any other business in the addiction field.

Angelini and Prevention First have taken millions of dollars under the banner of
substance abuse, showcasing just how easy it is for her industry to profit from drug
prohibition offenders; mainly marijuana consumers. This money-making scheme,

funded by taxpayers, is legal and institutionally ethical.

Philly420's Chris Goldstein smoked his first joint in 1994 and has been working to
legalize marijuana ever since. He serves on the Board of Directors at PhillyNORML
has been covering cannabis news for over a decade. Contact Goldstein at

chris@freedomisgreen.com or on Twitter @freedomisgreen
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Philadelphia: Marijuana.Treatment
Admissions Drop By Eighty Percent

By Chris Goldstein 2/1/2021

Recent data shows that drug treatment admissions for marijuana have declined by 80% in
Philadelphia. This is likely a result of a 2014 ordinance decriminalizing possession along with
new procedures adopted by District Attorney Larry Krasner, a civil rights attorney elected in
2017.

Site reports from the National Institute on Drug Abuse (NIDA) National Drug Early Warning
System (NDEWS) highlight this significant shift. In 2020 the report's authors noted that in Philly,

“Marijuana admissions have been declining for the past 5 years and have the lowest percentage
of the selected substances reported.”

The NDEWS data measured admissions into Philadelphia’s publicly funded treatment programs,
and others specifically mandated for monitoring. These resources were often used by those
arrested for small amounts of marijuana or to comply with supervision requirements.

Courts, prosecutors, and probation/parole have been the top referral source into drug treatment
for marijuana cases for many decades. Sadly, many of these are the very same outpatient
resources utilized for all other substances, like alcohol and opiates.

According to NDEWS data, Philadelphia saw 1,086 people referred into treatment for marijuana
during 2015, comprising 22.6% of total admissions that year. In 2019 that number fell to 213
admissions for marijuana, comprising just 6.9% of the total.

Notably, drug treatment resources seem to have immediately shifted to more pressing cases in
Philadelphia. From 2015 to 2019, the total percent of admissions for heroin shifted from 25.1%
to 46% and the total admissions for prescription opiates doubled.

More than a dozen cities in Pennsylvania have adopted ordinances to lower marijuana
possession penalties, but Philly's was the first. It also carries the lowest fines of ant ordinance in
the state: $25 for possession of under 30 grams, and $100 for public smoking. Cops can still
perform an arrest under state law, but the decriminalization tickets have been issued during
most encounters. That means no arrest, no court, no eriminal record, no chance of supervision,
and it applies to all ages.

Marijuana arrests went down more than 70% in the first year of decriminalization in Philly, from
nearly 5,000 to less than 1,000 per year. Then, when Krasner was elected, the DA's office
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stoppéd all municipal-level prosecutions for anyone still being handcuffed for weed under PA
state law.

While the police-to-freatment pipeline over small amounts of cannabis has nearly closed in
Philly, this lucrative game continues almost everywhere else, even in states where cannabis is
fully legal.

The 2020 NDEWS site report for Los Angeles has an interesting view. Methamphetamine
comprised 35% of total admissions, while treatments for heroin and prescription opiates are on
the decline. The real standout is that thousands were put into drug treatment for marijuana in
that California city; 3,633 people or 10.6% of total admissions in 2019 alone.

Those who end up in these treatment resources are not generally self-referring because of a
cannabis use disorder. Instead, those admitted are most often being forced to comply with
varjous facets of the court system.

Because of the common referral source, there has always been a disparity in the racial data on
marijuana treatment admissions, one that closely tracks the race biases in arrest data trends.

In Los Angeles, 62% of the marijuana treatment admissions recorded during 2019 were ,
Hispanic/Latino residents while 20% were Black and 8.4% were white.

In Philadelphia that same year, 72% of admissions recorded for marijuana were Black and 11%
were white.

Some of the many ways cannabis consumers get referred by courts into treatment, other than
an outright marijuana arrest:

— Parents and juveniles involved in family cases
— Drivers seeking licenses restored, or who got into an accident
— Those going through immigration

— People who test positive for THC during a drug screen while on probation, parole, supervision,
or for employment

C‘hanges in poficy and funding often means that people ordered to undergo drug freatment or
education are now sent to for-profit providers. To comply, residents often pay out of packet or
with health insurance.

New York City has the most volume of admissions of the NDEWS sites, between 70,000 and
80,000 per year. The site also tracks the most providers. While a handiul of truly free treatment
services exist in NYC, most have some fee.
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Annual referrals into drug treatment for marijuana in NYC hover around 15,000 per year, just
under 20% of total admissions recorded. Here again, most of the marijuana cases are coming
from the courts or supervisicn, and demonstrate a racial bias.

The 2019 NDEWS report has the most recent data for New York City showing 57% of maruuana
treatment admissions were Black residents, the highest percentage for any substance.
Treatments involving white residents for marijuana were recorded at 9% in NYC.

To be blunt; Drug treatment is being used punitively against cannabis consumers, even in
places where decriminalization and legalization laws exist. A powerful set of lobbying interests
exists around the drug treatment sector, and they may not be willing to close their court referral
cash cow.

Thankfully voters can still have the greatest impact, as seen in Philadelphia where Larry
Krasner stands out as the nation’s most progressive District Attorney. In fact, cities are
increasingly important engines of reform. Atlanta’s Mayor recently stopped pre-employment
THC screens for certain city jobs while Chicago and Detroit are seeklng to create an equitable
cannabis industry.

As further state and even federal marijuana laws are enacted, cities will still need to solve the
most persistent problems of prohibition.

Chris Goldstein is a Regional Organizer for NORML based in New Jersey.



NORML - Marij ( (- on and Teen
Use Rates

Following the enactment of both medical cannabis access laws and adult use marijuana
laws, there has not been any significant rise in self-reported marijuana use by
adolescents.

e “The study was a secondary analysis of a longitudinal study of tobacco use among
non-daily cigarette smokers. Participants were 563 young adults (aged 18—-24) [in
California] enrolled in 2015—16 and followed quarterly for 3 years. ... Contrary to our
expectations, frequency of marijuana use did not change significantly after legalization,
and was stable throughout three years of observation. ... In examining marijuana use
before and after legalization of recreational sales in California, we found that frequency
of use did not change significantly overall, including following legalization.”

Post-legalization changes in marijuana use in a sample of young California adults,
Addictive Behavi 2021

e “Youth Risk Behavior Survey data from 47 states from 1999 to 2017 assessed
marijuana, alcohol, cigarette, and e-cigarette use among adolescents (14-18+ years; N =
1,077,938). Associations between RML (recreational marijuana legalization) and
adolescent past-month substance use were analyzed using quasi-experimental
difference-in-differences zero-inflated negative binomial models. ... Controlling for other
state substance policies, year and state fixed effects, and adolescent demographic
characteristics, models found that RML was not associated with a significant shift in the
likelihood of marijuana use. ... Results suggest minimal short-term effects of RML on
adolescent substance use, with small declines in marijuana use.”

Recreational marijuana legalization and adolescent use of marijuana, tobacco, alcohol.

Journal of Adolescent Health, 2020

e “This report provides key insights into substance use behaviors of U.S. high school
students during 2009—2019. Encouraging findings include decreasing prevalence of
current alcohol use and decreases in the prevalence of lifetime use of marijuana. ...
Lifetime marijuana use increased during 2009-2013 and then decreased during
2013-2019. ... The findings in this report indicate that youth substance use has declined
in recent years.” '

Centers for Disease Control and Prevention, Prescription Opioid Misuse and Use of
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Alcohol and Other Sut A High School Stud — Youth Risk Behavi
Survey, United States, 2019, 2020

“Among adolescents aged 12 to 17, the percentage who were past year marijuana users
decreased from 15.8 percent (or 3.9 million people) in 2002 to 13.2 percent (or 3.3
million people) in 2019.”

US Department of Health and Human Services, Key Substance Use and Mental Health
Indi in the United States: R Its f he 2019 Nati LS D U |
Health, 2020

“Separating out the sum total effect of marijuana legalization from the many other
influences on the attitudes and behaviors of adolescents is a difficult task. One way to
approach this question with scientific rigor is to follow over time the prevalence of
adolescent marijuana use in states that have and have not legalized marijuana use. ,,,
Taken as a whole, these studies suggest that marijuana legalization has not had much
overall effect on marijuana use by children and adolescents, at least during the past two
decades. From 2000 to 2019, marijuana legalization changed substantially, and now
medical marijuana is legal in 33 states and recreational marijuana use in 11. Despite
these changes, adolescent marijuana prevalence has varied little, with the national
percentage of US 12th graders who have ever used marijuana hovering within a narrow
window of 42% to 49% during this time period.1 In 2018, it was at 44%, toward the lower
end of this range. ... In summary, prevalence of marijuana use among adolescents has
remained remarkably steady over the past 20 years despite substaniial changes in its
legality across the United States during this period.”

Marijuana legalization and prevalence among adolescents, American_Journal of Public
Health, 2020 ’

“The percentage of adolescents in 2018 who used marijuana in the past year was lower
than the percentages in 2002 to 2004 and in 2009 to 2013, but it was similar o the
percentages in 2005 to 2008 and in 2014 to 2017.”

Substance Abuse Mental Heaith Services Administration, Key Substance Use and Mental
Health Indi in the United States: Results he 2018 National S C u
and Health, 2019

“Rates of marijuana use by teens have been of great interest to researchers over the
past decade, given major social and legislative shifts around the drug. ... Fortunately,
aven as teens’ attitudes toward marijuana’s harms confinue o relax, they are not
showing corresponding increases in marijuana use.”
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National Institutes on Drug Abuse, December 17, 2018 press release

Perceived availability of marijuana among young people is falling nationwide

"e “Between 2002 and 2015, we observed a 27% overall reduction in the relative proportion
of adolescents ages 12-17-and a 42 percent reduction among those ages
12-14-reporting that it would be “very easy” to obtain marijuana. This pattern was
uniformly observed among youth in all sociodemographic subgroups. ... Despite the
legalization of recreational and medical marijuana in some states, our findings suggest
that ... perceptions that marijuana would be very easy to obtain are on the decline
among American youth.”

Trends in_perceived access to marijuana among adolescents in the United States:

2002-2015, Journal of Studies of Alcohol and Drugs, 2017

. “From 2002 to 2014, ... the'perceived availability decreased by 13 percent among
persons aged 12-17 years and by three percent among persons aged 18-25 years.”

United States Centers for Disease Control, National Estimates of Marijuana Use and

Related Indicators — National Survey on Drug Use and Health, United States, 2002-2014,
2016

Rates of problematic cannabis use by young people has declined for the better part of
the past two decades. '

s Adolescent treatment admissions for marijuana following recreational legalization in -
Colorado and Washinaton, Drug and Alcohol Dependence, 2020 | Deglining Prevalence
“of Marijuana Use Disorders Among Adolescents in the United States. 2002 to 2013,
Child & Adolescent Psychiatry, 2016 | See also: Recent Trends in the Prevalence of

Marijuana Use and Associated Disorders in the United States, JAMA Psychiatry, 2016

The enactment of medical cannabis laws is not associated with any causal upticks in
youth marijuana use

e “Based on current evidence, we largely concur with the conclusions of other reviews.
Resulis for adolescents under age 18 are highly consistent in showing negative or
insignificant effects of MCL (medical cannabis law) enactment on the prevalence of use.
... The relatively few studies that considered the specific provisions of MCLs, such as
allowances for dispensaries, have also found little evidence that such provisions matter
for adolescent use-outcomes.” '
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Early evidence of the impact of cannabis legalization on cannabis use, cannabis use

lisord i f off I - Findi : i luati I
American Journal of Drugs and Alcohol Abuse, 2019

“This study sought to delineate associations between state-level shifts in
decriminalization and medical marijuana laws (MML) and adolescent marijuana use.
Using data on 861,082 adolescents (14 to 18+ years; 51% female) drawn from 1999 to
2015 state Youth Risk Behavior Surveys (YRBS), difference-in-differences models
assessed how decriminalization and MML (medical marijuana legalization) policy
enactment were associated with adolescent marijuana use, controlling for tobacco and
alcohol policy shifts, adolescent characteristics, and state and year trends. ... Neither

policy was significantly associated with heavy marijuana use or the frequency of use. ...

[Rlesulis assuage concerns over potential defrimental effects of more liberal marijuana
policies on youth use.”

A guasi-experimental evaluation of marijuana policies and youth marijuana use, The

American Journal of Drug and Alcohol Abuse, 2019

The passage of adult use cannabis laws is not associated with any causal upticks in
youth marijuana use in those jurisdictions that have enacted them

“Consistent with the results of previous researchers, there was no evidence that the
legalization of medical marijuana encourages marijuana use among youth. Moreover,
the estimates reported showed that mariijuana use among youth may actually decline
after legalization for recreational purposes.”

Association of marijuana laws with teen marijuana use: New estimates form the Youth

Risk Behavior surveys, JAMA Pediatrics, 2019

“Using the Washington Health Youth Survey, we estimate that after recreational
cannabis legalization past 30-day cannabis use prevalence in grade 8 decreased by
22.0%, in grade 10 prevalence decreased by 12.7%, and no effect in grade 12. These
trends are consistent with those in states without recreational cannabis laws, suggesting
that legalization did not impact adolescent use prevalence.”

Has cannabis use among vouth increased after changes in its legal status? A

I P tive Medicine, 2019

“‘Despite legalization c_)f ihe retail sale of marijuana to adults in Washington in 2012,
evidence from the biennial Washington State Healthy Youth Survey indicates that the
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prevalence of past 30-day marijuana use among students in grades 10 and 12 began to
decline that year. The decline continued in 2016 among grade 10 students and did not
change significantly among grade 12 students.”

Trends and characteristics in matijuana use amonag public school students — King

: Washi 2004-2016, Morbidi | Mortality Weekly R 2019

“In the fully adjusted models, MMLs {medical marijuana laws) were not statistically
associated with either measure of marijuana use, but RMLs (recreational marijuana
laws) were associated with an 8% decrease in the odds of marijuana use and a 9%
decrease in the odds of frequent marijuana use. ... Consistent with the results of
previous researchers, there was no evidence that the legaliZation of medical marijuana
encourages marijuana use among youth. Moreover, the estimates reported ... showed
that marijuana use among youth may actually decline after iegalization for recreational
purposes. This [atter result is consistent with ... the argument that it is more difficult for
teenagers to obtain marijuana as drug dealers are replaced by licensed dispensaries
that require proof of age.”

Association of marijuana laws with teen marijuana use. JAMA Pediatrics, 2019
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In the United States, 33 states and the Disfrict of Columbia have passed medical marijuana
laws (MMLs), while 10 states and the District of Columbia have legalized the recreational use of
marijuana. Policy makers are particularly concerned that legalization for either medicinal or
recreational purposes will encourage marijuana use among youth. Repeated marijuana use
during adolescence may lead to long-lasting changes in brain function that adversely affect
educational, professional, and social outcomes.t

A 2018 meta-analysis? concluded that the results from previous siudies do not lend support ta
the hypothesis that MMLs increase marijuana use among youth, while the evidence on the
effects of recreational marijuana laws (RMLs) is mixed. For instance, using data from Monitoring
the Future, Cerda et al? found increased marijuana use among 8th and 10th graders after it was
legalized for recreational use in Washington State. However, these authors found no evidence
of an association between legalization and adolescent marijuana use in Colorado. Using data
from the Washington Healthy Youth Survey, Dilley et alt found that marijuana use among 8th
and 10th graders fell after legalization for recreational purposes.

Here, we report estimates of the association between the legalization of marijuana and its use,
simultaneously considering both MMLs and RMLs. Using data from the Youth Risk Behavior
Surveys (YRBS) from 1993 to 2017, more policy variation was captured than in any previous
study in the literature, to our knowledge. Between 1993 and 2017, 27 states and Washington,
DC, contributed data to the YRBS before and after MML adoption; 7 states contributed data to
the YRBS before and after RML adoption.

Methods

Following previous researchers,® we pooled the national and state YRBS from 1993 to 2017.
These surveys are administered biennially to US high school students {grades 9-12) and are
used by government agencies to track trends in behaviors such as unhealthy eating, sexual
activity, and substance use. Data analysis began in December 2018. Institutional review board
approval and participant consent were not required because of the secondary nature of the
data.
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Multivariate logistic regression analysis was used to estimate the associations between medical
and recreational marijuana legalization and the likelihood of marjjuana use in the past 30 days.
Frequent marijuana use (ie, use at least 10 times in the past 30 days) was also considered as
an outcome. Two-sided hypothesis tests were used, and results were considered statistically
significant if the P value was less than .05. All analyses were conducted with the statistical
software package Stata, version 14 (StataCorp).

Results

The final sample size was 1414 826. The first and second columns of the Table report
estimated odds ratios (ORs) of marijuana use and frequent marijuana use, respectively,
adjusted for indicators for 50 states and 12 years. In the remaining columns, the ORs were
further adjusted for individual- and state-leve! covariates. In the fully adjusted models, MMLs
were not statistically associated with either measure of marijuana use, but RMLs were
associated with an 8% decrease (OR, 0.92; 95% Cl, 0.87-0.96) in the odds of marijuana use
and a 9% decrease (OR, 0.91; 95% Cl, 0.84-0.98) in the odds of frequent marijuana use.

In the Figure, the MML indicator was replaced with a series of its leads and lags. Consistent
with the parallel trends assumption, there was no evidence of an association between MMLs
and marijuana use prior to year 0. The lack of pretreatment trends suggests the estimated ORs
of the lags can be interpreted in a causal fashion, but they were, with 1 exception, statistically
insignificant. An event study figure for RMLs was not included owing to lack of posttreatment
data.

Discussion

Consistent with the results of previous researchers,? there was no evidence that the legalization
of medical marijuana encourages marijuana use among youth. Moreover, the estimates
reported in the Table showed that marijuana use.among youth may actually decline after
legalization for recreational purposes. This latter result is consistent with findings by Dilley et al*
and with the argument that it is more difficult for teenagers to obtain marijuana as drug dealers
are replaced by licensed dispensaries that require proof of age g '
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Testimony before the New Jersey Senate Judiciary Committee
on the prevention of non-medical underage cannabis use

David L. Nathan, MD, DFAPA
February 15, 2021

Thank you and good afternoon Chairman Scutari and honorable members of the New Jersey
Senate Judiciary Committee.

My name is Dr. David Nathan. | am a board-certified private-practice psychiatrist and educator, and
for the past 23 years | have ..ved and worked in Princeton, New Jersey. | studied at Princeton, the
University of Pennsylvania, and Harvard. | am a Clinical Associate Professor at the Rutgers Robert
Wood Johnson Medical School and a Distinguished Fellow of the American Psychiatric Association.

Today | speak to you as the founder and board president of Doctors for Cannabis Regulation (or
DFCR). We are the premier international medical association dedicated to the legalization, taxation
and — above all — the effective regulation of cannabis in the United States and around the world.

| have devoted thousands of hours in the past eleven years to the legalization of cannabis for
adults. Throughout that time, | have never wavered from my admonitions against non-medical use
by minors, as my read of available evidence suggests that cannabis can adversely affect brain
development in minors.! Further, the health effects are worse when kids start younger and consume
more frequently.

| am grateful that, at long last, New Jersey is creating a legal distinction between cannabis use by
adults and minors, embracing a respect for scientific evidence and the sanctity of the law that we
want our children to emulate.

| am also grateful that the ‘clean-up’ bill released three days ago steers us away from reliance on
the criminal justice system for the prevention of underage use.

The criminalization of cannabis has not prevented underage use. For decades, preventive
education reduced the rates of alcohol and tobacco use by minors,? while underage cannabis use
rose steadily despite its prohibition for adults. The government’s own statistics show that 80-90%
of eighteen-year-olds have consistently reported easy access to the drug since the 1970s.°

Simply put, the criminal justice system is the wrong tool to use in addressing the problem of
underage drug use. Thanks to effective preventive education in schools, the rates of underage
tobacco and alcohol use have been falling for many years,* even though they remained legal for

" “The Influence of Marijuana Use on Neurocognitive Functioning in Adolescents,” Schweinsburg, et al.
Curr Drug Abuse Rev. 2008 Jan; 1(1): 99—111. http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2825218/
2 U.S. Department of Health and Human Services. The Health Consequences of Smoking—>50 Years of
Progress: A Report of the Surgeon General. Atlanta, GA: U.S. Department of Health and Human
Services, Centers for Disease Control and Prevention, National Center for Chronic Disease Prevention
and Health Promotion, Office on Smoking and Health, 2014.
http://www.cdc.gov/tobacco/data_statistics/sar/50th-anniversary/index.htm

3 Johnston, Lloyd. Monitoring the Future: National Survey Results on Drug Use, 1975-2008: Volume Il
College Students and Adults Ages 19-50. Bethesda, MD: National Institute on Drug Abuse, 2009.
http://monitoringthefuture.org/pubs/monographs/vol2 2008.pdf

4 U.S. Department of Health and Human Services. The Health Consequences of Smoking—>50 Years of
Progress: A Report of the Surgeon General. Atlanta, GA: U.S. Department of Health and Human
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adults. During that same time, underage cannabis use rose, even though it was still illegal in all 50
states. Today, as one state after another legalizes adult use, teen use has leveled off across the
nation, including in legalized states.®

There are good reasons to believe that cannabis legalization for adults in New Jersey will actually
decrease underage use. Proper labeling will add health warnings to all cannabis products.
Government regulated retailers will check IDs and only sell cannabis products to adults. Any adult
who gives cannabis to kids will be penalized. Cannabis will no longer be the “forbidden fruit” that it
was for over 80 years. And legalization moves us away from the ineffective, punitive “because | told
you so” approach, allowing redirection of resources to evidence-based, preventive education.

| know that some New Jerseyans remain concerned that cannabis may be a “gateway” to the use
of more hazardous drugs. In reality, users of so-called “hard” drugs are actually more likely to have
tried alcohol and tobacco than cannabis. And the vast majority of those who try cannabis, alcohol
and tobacco don’t go on to use harder drugs.

The “gateway” hypothesis is an archaic, misleading, and - oversimplified explanation of substance
misuse that distracts us from the real causes. Public health experts now promote the “common
liability theory”, which connects the influence of underlying social problems to underage drug use.
Common liability theory identifies several factors that predict teens’ use of all drugs, including
poverty, incarcerated family members, and inadequate education. These societal ills are some of the
main unintended consequences of our failed war on drugs.

New Jersey’s cannabis legalization bills include robust social justice provisions, such as
expungement, equity, and promotion of diversity in the industry. By repairing the harms of the war on
drugs, particularly in communities of color, we remediate the conditions that contribute to underage
use of all drugs.

The legalization of cannabis marks a new day in New Jersey's efforts to address underage cannabis
use. The pending legislation recognizes that the criminalization of cannabis — whether for adults or
children — is not only ineffective, it is also harmful. | urge the Legislature and the Governor to pass
this legislation without delay.

Mr. Chairman and members of the Judiciary Committee, | thank you for your time and am happy to
answer any questions.

David L. Nathan, MD, DFAPA

Founder and Board President, Doctors for Cannabis Regulation
dnathan@dfcr.org

609-688-0400 (phone)

609-688-0401 (fax)

601 Ewing Street, Suite C-10, Princeton, New Jersey 08540

Services, Centers for Disease Control and Prevention, National Center for Chronic Disease Prevention
and Health Promotion, Office on Smoking and Health, 2014.
http://www.cdc.gov/tobacco/data_statistics/sgr/50th-anniversary/index.htm

5 Substance Abuse and Mental Health Services Administration, State Estimates of Adolescent Marijuana
Use and Perceptions of Risk of Harm from Marijuana Use: 2013 and 2014 (2015) available at
https://www.samhsa.gov/data/sites/default/files/report 2404/ShortReport-2404.pdf.
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