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BULLE'TIN NUMBER 84 July 31, lmS5o 

l., LICEi'JSEE~ ·- AU'TOMATIC SUSPENSION· UPON CON VICTIOI\ --
CONSIDEHNIIONS APPLICABLE 

Mr" V·: .. illie.m G. Wel:lhof er, Preside11 t, 
New Jersey Licm1scd Beverage Ass'n, 
A tl antic City .Y .r:I • ,J .. 

Dear Mr .. Wellhofer: 

July.20;; 1935 

I hc:.ve your.s of the 15th regarding umndato~ automatj.c 
c• C' ' • "- ., , ,:f I ' h ' ,., ·1 r '- ].... ~ ' ,.. '"< c:. ._, t d~ ,-. .- 1 , •T ' <:> -!~ <::! •' • -SU,:ip8D..::ilOr.tS ....:~l.t\.., "C U.:..b .. 1vJ.l8rL lS c!. t,r"-'c.L .co._ lYl 1;~f.!,c .• v you .... cL:f .. 

It does seem to me ,'I on reflectj_on .9 that Section 2 of Sm12. te 289 
( ch2.pter 254 of the Lmvs of 1935) is too stringent ::rn far c~LS 
minor vJ.ol& tions are conccrnecL 

··-· ' 

So far aR rna,jor viol2,tlons are concerned, as for in­
stance., the sale or possessj_on of i11egu:l liquor, I beli::~ve that 
the Statute i:3 a bit; advance. It was that type of case we had in 
:mind :ln draft:ins this lE~f~isla tion o On the other hr:tr.Ld, it is true 
that 11~1hcrc:: there is but a min.or or tec!.mi.cc::.l violation, tl.-1(;: natura1 
human tendency of jud.03 · J.s to acqni t because of the over-severity 
of the punishment. Fo1· m;..c:.mplu, the mnployment of' a non-resident 
without authority,; sc:.tles by a limited distributlon J.icensee of quan 
tit:tE:s less thEJ1. those permitted by the l:LcEmsE::. 

Of course, I camot cht~ngb vVlwt t.LW Lee;lslaturc_ has de­
clnreci to be thG .Law. Since the Le.g:i.sla ture has ad,j ourr10c., nothing 
C ~:l Y[ 1) e ;·-} 01'"' l...\ 'l b O"', t- ch a r,., o· i" ,., ~.' ·f- l1 ·1 ,_...., 1 ;.i ''v'r l' YJ 1 (:'°> s 1..~ ~~ C" .,., •"".:, C' 1° '·" .-. c~ t.:.:. c ~-:: l" on i· C' '-'·-·- .• .1.-., • ... ·u ._, ,.J • .1.0...1 0 J•·t..:J u <.:~ 1(...1. v l ...... .::; ..__ 1 .. )J_..n;:, c~;.J... Uv>..Jw., .. ;.;. ..., 

c.al1ccl but I au tod::::.y m;1king ~~ memorD.ndum to submit J. t to the:. 
.. Leglslature vhun th0 fir.st opportuntty artscs for on amen.dn~ont 
w:hich will St:;::>vc bettGr than the present Law does. Since 1 t is 
QOtJ 1 C.IJ''l l li.T (,..,\..·~·-~ c<l• bla ·to fil--···)ur f"l (~·t::.i +·i·l +·or"'\T 0; 1°,... 1-·1" ''lC tl" ")lrl "hcit' 1;\fP -~:i·rl f!}'"I J0 Or - _ ..... vl;,r..·~-- u . _.c_ ... ,~ \-:-.. ... .... Gi.VV \, \._' \.,.-I., tJ1 ... t. l/ t/ ... 0 u_ ..1. ... l.,J - u ,.IV~ -t·-1. ..J. L ....... 

and minor violations, I think th& batter plan would be to define 
th•3; natt<:~rs es to which nu tomn t:Lc su;;.pen.ston woulci c.pply Q 

In. the 7!1UDJ1WhJ.le the s:LtrU.:Ltion ts· not us bad D.S it 
rn:ight be b8cause -o:f ths follmd .. n.g con;:;idcrations: 

lC) So far c.s hl.:.~jor vj_oL~~tions are coEcerncd, we 
D,11 agree that it will be of gn.::<:-tt vc:i.lu:J. :FOi .... instr:.nce, vvhcn a 
mm1 is convicted of selling bootlo,:_;; 1:Lquor ~ tl.'1 1 •• : .lict.:ns·o ::;ill be 
suspended autountic&llv and he ~ill not have the privilc~o of 
cnr-·l·in11tnc .Lo C'cll u"Y)til trp Hun!c".,..1 n,n1r···1 _,.ts r ... d~·r-,·c· ._.._J. _, .• _ c G ,_, ···. J..l. ··- _l ·.... J. .L .... l.i.)c!. . ~.,l.1U ... :.._.J __ ._ )1188 .. EllJ. .:.11..:.i 

tr::i.o.l is conducted ar.:d ;~~ decision reached ,:: .. :nd S8rvccl upon him -
011 of ·Frh:i.ch he . .::1 in the pc.st e:t vea such a 1.:;anton v.:ronr:....docr an. 
unf1,1ir break over the lic~msee .. 

2. As reg~rds minor violations, the opar~tive 
~vords of thrJ Statute arc: 11Upon conviction of a v1ol;:tj_on of .:~my 
of thE provisions of the A.ctn,, ~fo se0 at onco that tho sus-oon­
sion is - confined to violations of the Act i tstJlf and not to~. rules 
and rcgulGtionso Again tlH:: word nconvi.ction" clea1·J..y p;Jints to 
a tri::l.l ] .. n tho Criminal Courts.. It does not mean 11eom1riissi.onn. 
Hence~ If a 1icEmsec cormJ.its e:. violr.;.tion of the Act, th.:::.t of 
it.self is not suff1.cient to ef'foct t.n autor.n.~:~tic susponsturL It mu::· 
bG more thr-i_n 11 conunissicm"; it must bo "conviction".. Iiuncc: This 
sec ti on in n.0 wisE: (tpplics to procecdit1gs bef()re: local governi.ng 
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Boards or Spt)Cial Municipal Boards of the Alcoholic Beverag(J Con­
trol., It ref0rs only to Cr:iminal Court proceeding,s. 

3. Again so far as minor violations arc con­
cerned: 'Th~~ Statute provides that tho suspenslon shall continue 
for the balance of the term of thG licens0 "unless the Commis::~ioner 
in his discretion and for a good cause shc.~11 otherwise ordern .. 
I take it, therefore, that I have the povver to lift or commute a 
suspension in proper caseso I deem that it would be a wiBe and 
proper exercise of that power to do so in all case~3 that are really 
mhior violations so that the punishment will be more in' accorda.11ce 
with the nature of tho offenseo 

To illustrate: Assume thQt a licensee was 
actually convicted before a Judge and jury in a Criminal Court of 
employing an c:ilieno Assume further that the license8 was really 
a bona fide l:lcensee and did not really know that the person was 
an alien and that h~ had not boen defic.mt and that his conduct as 
a licensee had been good. In such a case if this licensee were 
given a ten d&ys' suspension it woul:d vindicate the law and would 
be more befitting than to suspend his license, say today until 
next June 300 I purpose with careful discretion and common fair­
ness to exercise that power. Thct, I believe, will take the sting 
out of the Statute in all cases of merely technical or minor vio­
lations .. 

Cordially yours, 
De FREDERICK BUnNBTT, 

Conmissioner. 

2. BOTTLES -- BHE.AKING EJ.lPTY BUT'TLES - FEDEHAL HEGUIJ.A.TIONS 

July 22, 1D35 

Mro Lou V. Shipper, 
Sea Girt, N4 Sa 

Dear Sir~ 

There is no prov1_sion in the State Act or any State 
ree;ulation compelline licensees to break empty liquor bottles. 

As to local regulations on th2L t point, if any, con­
sult the municipal Clor}: of thQ particular municipu.li ty in which 
the question arises. 

We are informed by the District Supervisor of the 
·rreasury Department, Internal Revenue Scrv:lco, t~rn t Fedorc::.l Re8ul::i.­
tion #13, approved July 13th, 1934, provides in Article #7, Par~­
graph -#2: 

n·n18 possession. of used l.iquor bottles by any per­
son oth8r than the person who empties the contents 
thereof is prohibitedo This shall not prevent the 
ovmer or occupant of any premises upon vvhich such 
bottles may lav1fully bo tC::mptied from assembllng 
the same in reasonable quantities upon such prern­
is0s for tho purpose of destructiono" 

The Supervisor writes: 

JTAlt:hough this paragraph of the regulations 
docs not specif:ically provide that tho owner of a 
bottle must brec:Lk the sams, we havG encouragc;d 
this interpretation, and at public places have 
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3. 

required the: brenking of a11. such bottles 
since the possessor of a largo number of 
liquor bottles vvould .have diffj_cul ty in show­
ing that he was the owner thE::rcof." 

Very truly yours, 
D. FREDERICK BURNETT, 
Commissioner .. 

By~ Mortimer J. Shapiro, 
Attorneyo 

APPELLATE DECISIONS - HUTCHINSON VS. WYCKOFFo 

ROBERT L. HUTCHINSON, 

Appellant, 

-VS-

TOWNSHIP COMMITTEE OF THE 
TOWNSHIP OF WYCKOFF., (BEHGEN 

) 

) 

) 

) 

) 

ON APPEAL 
CONCLUSIONS 

COUN'rY), Respondent. 

'Thomas ·s. Doughty, Esq., Attorney for Appellan-L 
Go Ralph Hendrickson, Esq o, Attorney for Respondent. 
Herbert A. McElroy, Esq., Attorney for Objectorso 

BY THE COMMISSIONER~ 

In June, 193<1, respondent adopted a resolution limiting 
their consumption licenses to three and issued the allotted numbero 
In .June 9 1935J application was filed by appellant for a, plenary 
retail consumption license and thereafter the application ·was de­
nied.. An appea.l from this denial was taken and duly came on for 
hearing. 

Appellant has complied with all of the formal require­
ments pertaining to his application.. His character and fitness anc 
the suitability of the premises sought to be .lj_censed are not ques­
tioned. hespondent contends, however, that the applicatj_on was 
properly denied in view of its limitation of three and its issuancE­
of -the allotted number.. Appellant con tends (1) that the premises 
sought to be licensed consist of a hotel 5 to whtch the limitation 
cannot be made applica·ble; and (2) that the limitation iE:i unreason­
able in its application to· nppcllan t since the premises ~rnught to 
be licensed are 2-4/10 miles distant from the nearest consumption 
place of bus:.Lnesso · 

(1) ·rn.e evi.dcncG fails to establish that the premises 
sought to be licensed constitute a bona fide hotel within the con­
templation of the Commissioner's decision in Maurer vso §ussex, 
Bulletin tf79 J Item i±lO o .14.ppellan t testified that th8 prE~rHses con­
tained eight (8) rooms; that on tho date of the hearing, July 15th, 
1935, no guests were rogistorod there; and that asi.de from a singlE 
guest on July 8th, 1935, the last gu0sts visited the premises in 
May, 1935. In Apgar vso Tewtsbury, Bulletin #66J Iteri1 i-12, the Com­
missioner said: 

ttAppellan t con tends that he ls entitled to 
a license as 110 intendf.i to run an hotel at the prem­
ises sought to bo liecnsed; the.t he expects to get 
transj_t::n t business as the house is on tl10 highvn~y be­
tweijn Lebanon and High bridge o vVhile it has been 
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decided bucause of the public function an hotel 
serves, that ordin:J.rily it would not be fair to 

·refuse a license to nn hotel unless good causu is 
shown (A. B. Co. Holding Coo vs. Newton, Bulletin #58, 
Item ttl}nevertheless the testh10ny discloses that 
the prmnisE~s in quostion contatn only eleven rooms, 
ho. vc no improvcmen ts and c.re ren tcd at on1y $20. 00 a 
month and that cxtonsi vo I'E3·po.irs would be necessary 
be.fore thoy could be of service to the public. 'This 
is not the usuc:l concept of an hotel. In these ap­
peals, thGre are no Emgic vrnrds to be conjured. 'The 
mere in voco. ti on of the tcrr.1 'hotel' by an appellant 
is no more disposi ti ve thc:~n the mere a.ssortion by a 
r8spondent th.:Lt a license would be 'socially undesir­
ablu' o Everything d.8pends on the f etc ts. vr 

The policy Ui1dorlyinf th0 Ma~ ducit3ion roquires 
that it bu conftned to prouiscs rl:cognizcd by the surrounding 
populn.ce as an established hotel within the usu~~J_ me2.ning of that 
t(:;rI.a. Roadside rest~mran tr.> J si..ich as the prsmisc.s souf;h t to be li­
censed_, where lod.ging~3 L~re avail<J.blc to t0urists 5 0.r~ clearly bo­
yond its cont.e:mpla ti on o 

(2) 'The evidonco likuwisc f:J.ils to establish that the 
limi to.ti·:=m is un:i•easonnblo as appli(;d to appc11c:.nt o ·rhe Tovmship 
populc.:.tion is approxirna toly 3, 000 persons o In :::tddi ti on t(·) throe 
con;3m~pti.'Jn. licGnses J a distribu t~.on liconse h~l.~3 bL!en issued for 
pr.;rn:iscs near those scught to be licunsod by appell~::m.t.. Hcli::mce· 
ls placed by appellant entir0ly upon tho fact thc::~t thi:..: prer.ilises 
sought to be licensed. arG lo ca tcd at r~ point wi thi11 the T~Jvirnship 
whffre there is cone en tra t1on of populc~ ti on and upon tho o.dd.i ti;)nD.l 
fact thLl.. t the ncl1res t liconscd consuDptilm p.lacE; of business is 
2-4/10 mi10s di.stem to ThEJsu facts c.~re hare.Uy sufficic:::n t to sustair. 
appell2.n t' s contention o Cf. ay1110.n vs. Branchbu~.EJ_ Bulletin #3?, 
Item #18. 

Admittedly, thure is a strong dry f3e:;ntinont in the 
comrJuni ty as ovidencod. by ths clef eat of [;l proposed. '.)rdinance in­
crea;:,dng to f 1::mr ( 4) the limi tD .. ti on appli.cablc to consm:aption li­
co11sos. Althoue;h it ltppoD.rs tlw.t the premises sought to bu li­
censed arc loc~:;.tcd YJ'i th:in c:::.n ar0a. Z"Jncd for bustnsss purposes, 
there is no other evidence cstnblishing the chnructcr of the sur-

. rounding co.r.Jnuni ty. The record is b,:1rren of :~my cvi..denco with 
respect to the public dom::,md in thG vicinity. Whether the COJ~mmni­
ty needs c.n addi tioru::~l license ls very largely c't mc:.lttor for the 
exercise of sound discroticn by th~.;: l.ocnJ. fi"OVc;rninB body. Its de­
cislon raay be revorsed if public -convenicmc0 ~·::.:nd necessity so dic­
ta too Cf. Col')Dl1t:!:_ vs. Montclair 9 Bulletin #39 J Item #9. In the 
instant caso, however, o.ppcl.lan t has fr1ilecl to sustain thc burden 
of proof .. 

The action of the r8sponcJ..cnt is c~ff'l.rLlcd. 

Dntcd~ July 24, 1935. 

Do FHEDEHICK BUHNE'11T 3 

C0uL~isslcmor. 
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4. APPELLATE DECISIONS - RIEGELHAUPT VSo NEWAHK. 

NAT RiltGELHAUPT, 

Appellant, 

-vs-

MUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL OF NEW.A.HK, 

Respondent .. 

) 

) 

\ 
) 

) 

) 

ON APPEAL 
CONCLUSIONS ON APPLICATION FOR 
EXTENSIOfJ OF LICENSE PENDING 

.APPEAL 

Maurice Schapirn, Lsq., Attorney for Appellant. 
Re.yriond Schroeder, Esq., Attorney for Respondent • 
. JoP.n Clancy, Esq., Attorney for Dr o Robert R. Sellers, Objector. 

Notice and petition of appeal, together with petition 
.for ad inte.rim relief were duly filed on July 11th, 1935. The 
'petition for ad interim re:lief alleged that appellant's application 
was denied by the Municipal Board of Alcoholic Beverage Control of 
Newark after a hearing at which objections were made that the li­
censed business had been conducted in an improper manner. The peti 

. ti.on further alleged that these objections vvere unfbtmded, that the 
,police investigation resulted in a recommEmdation that the license 
be granted and prayed for .an order to show cause, together with an 
ad :i.nterim extension of the license pending the return of the order 
to show CD.use. On the basis of this petition and pursuant to Chap­
ter 257 of the Laws of 1935, the Commissioner directed the Municipc:: 
Board of Alcoholic Beverage Control of the City of Newark to show 
cause on Wednesday, July 17, 1935, why the license should not be e:x 
tended pending appoal arid extended the license pending the return 
of the order to stow caUseo 

The matter duly came on for hE.:aring and testimony was 
introduced on behalf of the appellant, respondent and objectorso 
The.testimony on behalf of the appellant was to the effect that the 
licensed business had been conducted properly, that no complaints 
had been received during the period of thf~ license by the licensee 
a.nd that the police in vestiga_tion had rGsul ted in a recori1menda ti on 
that the license be issued. A petition in support of appellant's 
application for a license was also introduced .. 

On behalf' of the respondent and by consent of counsel, 
a transcript of the t-estimony tc:.ken at the hearing before the Muni-· 
cipal Board of Alcoholic Beverage Control of Newark was received 
in evidence. In addition thereto a petition objecting to the is­
suance of the license, a r(;:;port dated July 16, 1935 from the Deputy 
Chief of Police of Newark, nncl oral testimony on behalf of the re­
spondent by Dr. Robert Ro Sellers nnd Annie T. Hough were received 
in ev.idenceo The dqcumentary evidence on behalf of respondent dis­
closed that the appellant has been convicted on three occasions. 
The last conviction was in March, 1935, for fornication and sentenc• 
thereon was suspended. 'The report from the Deputy Chief of Police 
states that complaint had be8n received regarding the mnnner in whi 
appellant's place of business was conducted and Dro Sellers testi­
fied as follovvs before the Municipel Board: 

"I have seen brawls on the street there at night, 
the cops take th8m away. We have seen men kicked out of 
this so.loon by this rnnn standing aside of me, drunk, so 
much so that they could hardly walk. I saw one reel out 
of there last night and slap a boy who was going by with 
papers, on his back." 
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At tho hearine on the return of the order to show cause, Dr. Seller 
testified that until June thers had been numerous clisturb,:~nces, 
brawls and unnecesso.ry noises at the;; licens8d promises ancl that in 
gen<jral the liccmsod business hr.d been conducted improperly .. 
Mrs. Hough testified to thu same eff0ct. 

Section 19 of the Control Act, as amend0d by PoL .. 1935, 
co 257_, prov:tdcs that tr if it ~-1hall appear upon thE~ ruturn of the 
order to show cause that the action of the; respondent issu:I.ng au­
thority is _prirn2. facie errone1)US and that irrepa.rablc injury to the 
e.ppulL.m t vwuld oth8rw;ise result, th8 Commj_ssioner may, subject to 
such conditions as lw may impose, order thut the torr:i of thE: li­
cense b~:;; cxtend8d pending a final dcterrnina ti on of the appeal o 11 

Upon the present r(~cord, it cannot be said that respondent's find­
ing that 8.ppellant had improperly conducted his· business e1.nd tho 
consequent denial of his e,,.pplicn.tion, are 11rima faci~ erronE~ous. 
Accordingly, :::ppellant's application for an extE::nsion of the li­
cense pending r~ppeal mu.st be denied .. 

It • -1- 1 " . . t.1 
• 17. h l f J 1 } 9r:-lS, vneroiorq, on "fllS t1 cay 0 Uy, __ l.t'.'.15, 

ORDERED that c:.ppello.nt vs npp1ication for ~;xtension of 
the license for premises located at ff26 Chestnut Street, Newark, 
be and the su11e hers by i,:i denied; and it i.s further 

- OHDEHED that the ad interiro. e:·:tcn sj .. un contained in the 
order to show cause dated July 11, 1935, bo D.nd the sc.: .. ri1c hereby is 
terminated; e.:nd it is furthsr 

OH .. Dl·J1 I~~D J.;hc:.t in the svont a j.,cr .. cwal J.ieer:i.sc is here­
after issu0d b:r resr)Ondent to o.ppcLi..;_:nt, thG e;r:.tirc. llcensc· fo8 ac­
compnnying c.tIY)Gllan t ~ E'.:" appliC~1 tion 7 vXC>O (·. f'.J.r_: p.x:c::".'...',. tcd portion 
e)."'r. Of T('I' t·,.~' ·p.r,,.-,l' y'.J -o·"•i o·r ·tn t"'~l.~ ·i '"C";,,.., .. ..,C:,_., ,.\f' .Li,,,., "j ~ '">('' r .. ·="1 -' ,1. ~ .. :. ·"- J . .u.~. c..;J: ".J i; J.. __ .. _. )It; _,_~; ... ;~:c.l.l.1 -.~c: _, _ ~u·_:_ ...... .,Ll_..,;1.J.;;r::: () .:i.ring 
l1ii1,..ll Cl~I ..... ·p·o e~, 1 l •:,.,,-, T ha n 'Y"I , .. , ..-,·l1+ho-11 ·i~-v t "') s E"' J l ,"• ' (' n 1...., ') I - c '") ,-.. -v ... -.-,., .. , , ... ,., ("" .. , .L t1'.1 
\J ~ l. - {..\, • J. -~ - (..a• .L V ,. \ .. .to _j .~ "._} (.l, :._.I l.J J l.... );. ·-· - • C:t •• ·.,. -' . ...' ••• I \,. - • J • " ~ r:..,. '\.'~ L (.;~ C \..; ..::• (...1., l,; ..!.. ( 

1; c:on-::·er! n;""e~nJ c.~e~ '~hall be rPt.::-::inc·1 }··-r r(:,cp--qc'1r''1t 1mt i,,1 t~Je pv:::.r ..l- _, h.I • .,-. J.:~·~ ... ,\...,I l_,.,_U,..' ~--" ~· ,. ..,. -.J _,IJ .J ....... '-v~ • ~'""' ~· _,._ .... ,,J._. • :) ~ I, I ··-J. .... - .........- .. 

r2sp0nden t 1 s l~.c-cJ. ein appo~~u_ect from h~n.:.~·.1 :Le~ f'i")_[d:.c::J.n J<.1, it shc:J.11 rc-­
t2in J i~1 e.d .. ditj_on t 1

) the statutcry ir!.Vest~-fv:~·;_~:.~.-:r:.. f\3c, the prorated 
portion nf the licens0 fob for the 9cr.::.i)d c-~~J(J::J•,::q1_1_ent to 1J.1id:nisht, 
June.:: 30, 1935 9 duriug whieh appel1:1nt WC.! . .S D.ut::'.luriZ(:)d to sell alco­
holic beverages at the licensed pr0ui2es~ 

D 0 Fmrn'EEI ~E BUhN ETT' 
Commisslonor. 

By: Nathan L. Jacobs, 
Chic.:;f Deputy Ccr.1L.1.issioner 

o.nd Coun~>c:l. 
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5. APPELLATE DECISIONS - FORD Vo KNOWLTONo 

Thoma3 V. Ford, 
AppellEmt, 

-vs-

Tovmship Comrni ttec of the 
Township of Knovvl ton (Warren 
County) 

.Respondent. 

) 

) 

) 

) 

) 

STATE OF NE;W JERSEY 
DEPARTMENT OF ALCOHOLIC 

BEVERAGE CON'.rROL 

On Appeal 

CONCLUSIONS 
---·~--

Lewis So Beers, Esqo, Attorney for appellant 

Saul N. Schechter, Esq., Attorney for respondent 

BY THE COIVIMISSIONER~ 

Notice and verified petition of appeal were duly 
filed on July 3, 1935 o Pursuant to~ prayer, in the 
petition, for ad interim relief, an order was entored 
directing the respondent to show cause on Tuesday, tho 9th 
day· of July, 1935:i why the 1iconse held by the appellant 
should not be extended pending appeal, and extending the 
liccnso pending the return of the ord<Jr to show causeo The 
testimony presented upon the return of the order to show 
cause failed to establish that the donial of appellant's 
a,pplication \!Vas prim.'l JaciQ. orront-wus and accordingly the:: 
2pplication for extension of the license pending final 
hearing was d(miod o Cf o J}iugclha1~.2~L-YJ~.-· .NGY.~arb;, Bulleti.n 
#84, Item #LL 

The mutter duly come on for final hearing on July 
19, 19350 The suitability of the premises and appellant's 
compliance vd th o.11 of the statutory conditions pertaining 
to his 2pplicntion were not disputed. Respondent contended, 
however, th~t there hnd boon drunkenness, disturbances, un­
necessary noises and other improper conduct in and about the 
licensed premises and tha~ c?nsequontly the 2pplicntion 
·0 or· ·rC'\r c,1""'., 1"T~ s prop,·:}r•ly d ,.:-.n1c1d ~L G.tl~ .JJCJ,;_L ,.!ci.. ·. _ "-...... . .._\...,.. - v o 

Num0rous witnesses were c~lled on behalf of apncllant 
to disprove rcspondentY s contontion. 

0 

Mr., Cox-" Tovmshi.p 
Constable nnd polico officer, and Mre Fuller, Justice of the 
Pcaco and.Township Recorder, testified that no complaints 
had been received by them as to tho conduct of tho licensed 
premises and thL:.t to their Y-.nmvlc:;dge 2ppelln:nt' s business 
hnd been conducted properly. Th0 testimony of Mro Konny, 
Tovvnshj.p Treasurer, -vvo.s to similar offoct o Various persons 
resident throughout the State but familinr with the eonduct 
of nppellantYs place of business testified as to the high 
chnrncter of its patronage and the propriety of its oper­
ation. Sever::il witnosses, y;ho livo noar tlw licensed p:remises, 
stated that they had never seen nny imj;>ropor conduct o..bout the 
licensed business and denied tho.t there wore any disturlxmces 
or U-Dnecessc:.ry noises. Thu ap1wll2nt nnd his wife denied 
specificnlly the charges mnde by res~ondento 

RespondentYs c2so rests entirely upon the testimony 
of Cnrl M:::mn, rHhose home is nbout 50 fcot from appellant's 
place of business, his wife, Estelle Mann, and Mro Harris, 
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whose home is about 300 feet distant therefrom.. Mr. Mann 
testified that he was di.sturb(3d by piano playing and noises 
emanating from the licensed premises; that on several 
specific oceasions persons in drunken conditton came out of 
the licensed premises and performed indecent acts near his 
home; that on one occasion the appellant came out of tho 
licensed premises in a dr~mken condition and swore at him. 
His wife's testimony was to the same effect. 

This testimony must be considered, how<:~ver, in the 
light of an animosity of long standing between the appellant 
and Mr. Mann. Wh(;jn the appellant first applied for a license 
shortly after. repGal, Mr. Mann objected and has objected to 
e::.:i.ch application thereafter. Mr .. Mann admitted that at the 
hearing on appellant's last applicnti.on before the Township 
Committee he so.id ur wo.nt to break that rat, Ford 91

o The 
evidence further di.scloses that Mro Edward Mann, the father of 
Carl Mann and a member of respondent Township Committee, had 
offered to sell thEi home occupied by Carl Mann to the o.ppella.nt 
but tho offor hnd been refused. 

Mr. Mann testified that he was considerably disturbed 
by the piano playing in the licensed premises. In anticipation 
of this testimony appellant arranged a test which took place on 
Wednesday, July 17th, 1935. At about 11 p.m. the piano was 
played and seven (7) persons, led by Thomas Br5.tton_, Director 
of Vocal Music, Junior High School, East Orange, sang several 
songs. At the same time several persons participating in the 
test stood near the Mann home. Their testimony indicates that 
the piano playing and voices could not be heard from the Man11 
home. 

Mr. Harris testified that the noises and piano playing 
at the licensed premises disturbed him, but intimated that 
his objections resulted from a request by Mr" Mnnn, the Town­
ship Com~itteeman. 

It is, of course~, cloo.r that improper conduct under 
a prior license warrants a denial of a renewal application. 
See McGrath vs. Ho.ddon_Town_ehip _ _(~amden_.County}, Bulletin 'W44, 
Item #9. It is likewise cleo.r that a determination by a 
municipD.l ·issuing nuthori ty that the licensed business has been 
conducted h1properly in the past will be sustained if founded 
upon substantial evidence. In the instc.nt c~1.se, however, no 
such substantial ovidence appears. The ~estimony of the ob­
jectors considered in the light of all of thEJ surrounding cir­
cumstances o.nd the_ past relations botwoen the appellant and 
Mr. Mann, throws but little doubt upon the ma.ss of testimony 
introduced on behalf of nppollant to establish that his 
business had been properly conduc.ted. 

The nction.of the respondent is reversed. 

DQted, July 26, 1935 .. 

D. FREDERICK BURNETT 
Co1mni s sioner 
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6. 0 .SOLJCITOBS.:t·: .. PERMITS -- WHEN REt~UIRED 

Mr. James Do Thompson~ 
Camden, New Jersey. 

Dear Sir: 

June 29, 19350 

Solicitors' Permits are not required of clerical 
help in your office who merely answer phone calls and take 
orders from customers who come in, but the cle'rks so em­
ployed must be confined to clerical capacities.' They may 
not offer for sale or solicit any order for the purchase. 
or sale of any alcoholic beverage and the performance Of 
their duties must be confined to the licensed premises. 

Permits are required to be held by ali salesmen 
and also by truck drivers if such drivers accept orders 
while making deliveries or in any manner whatsoever offer 
for sale or solicit any order for the purchase or sale. of 
any alcoholic beverage. 

Very truly yours, 
Do FREDERICK BURNETT 

Commissioner. 

SOLICITORS' PERMITS -- WHEN REQUIRED 

Philip Blank, Esq., 
Newark, New Jersey. 

Dear Sir~ 

June 29, 19350 

-I have your letter of June 25th asking on be~ 
half of your clients, wholesale liquor dealers, whether 
or not order clerks who merely receive orders by phone 
from customers and salesmen and in the office·from cus­
tomers who call, but do not at any time solicit the 
purchase or sale of alcbholic beverages, are ·required 
to hold Solicitors' Permits. 

The answer is in the negative if the employee's 
duties are actua).ly confined to that of order clerk and 
do not encroach upon those of solicitor or salesman. As 
such, his employment must be confined to clerical 
capacities. He may not offer for sale or solicit· any 
order for the purchaso or sal~ of any alcoholic beverage 
and the performance of his duties must be confined to the 
licensed promises. -, 

Very truly yours, 
D. FREDERICK BURNETT 

Commissioner 

80 LIGENSED PREMISES--RESTR.ICTIVE COVENANTS IN DEEDS--
PROCEDURE WHERE COVENANT IS MADE BY·THE MUNICIPALITY 

ITSELF .. 

J·une 22, 1935 o 

Dear~Sir~ 

Will y:ou kindly ins,truct me whether a plenary 
distribution license should be i.ssued to one Freedman by 
the Borough under the following facts~ 
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The Methodist Episcopal Church at Verona conveyed 
to The Borough of Verona the premises for which this license 
is applied for by deed dated July 29, 1910. By this deed 
and the acceptance thereof, the Borough convenanted, among 
other things, that no spiritous, vinous or malt liquors 
should be sold on these premises. These same premises were· 
conveyed by The Borough of Verona to Peter Scola on June 
28, 1923 and contained·. the same covenant against the sale 
of liquor in the deed to him. 

In my opinion, in view of this covenant, the 
Borough would be putting itself into a very anomalous position 
to grant a liquor license for these premises. The governing 
body acts somewhat in the capacity of a trustee for the 
citizens of the Borough. Any taxpayer might insist that 
application be made to the Court by the Borough for an in­
junction restraining such sale. 

Will you kindly send me an opinion on what the 
attitude of the Department wou~ be as to the granting of 
a liquor license for said prGmi~cs? 

Chester C. Beekman, Esq., 
Borough Attorney of Verona, 
Montclair, N. J" 

Dear Sir: 

Very truly yours, 
CHES11ER C. BEEKMAN 
Borough Attorney. 

June 25, 1935 .. 

In Bulletin #35, Item #6, tho Qommissioner 
stated that "covenants in deeds not to sell intoxicating· 
liquors on premises for which a license is .sought, however 
they may bind the parties to such deeds, are ·no legal 
restraint upon a court in granting tavern licenses for the 
public convenience. Barnegat Beach Association vs. Bµsby, 
44 NoJ~L. 627." In the case there presented the action of 
a municipal issuing authority in dcmying an application for 
a license because of a rcstricti ve covenant 1rvas reversed. 

The situation presented in your letter differs, how­
ever, in that the covenant was executed in 1923 by the munici­
pality itself. Whether this fact roquirss a different con­
clusion in the instant situation, will not be determined on 
the basis of ~n §X .Q§:rte inquiryo The duty of passing on the 
question of whether tho pending application should be granted 
rests in the first instance with the municipal issuing 
authority, vrhose determination will not be reviewed by the 
Commissioner except on appeal. In the event such an ~ppeal 
is taken, formal hearing will be held, nt which time all of 
the pertinent facts can be fully pres8nted and the legal 
and factual issues carefully considered and determined. 

•• 

Very truly yours, 
D. FREDERICK BURNET'.r, 

Commissioner 

By~ NATHAN L. JACOBS 
Chief Deputy Comr:l"issioner 

and Counsel 
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9.. . WAREHOUSE RECEIPTS LICENSE --WHEN REQUIRED ·~­
NO EXCEPTION IN FAVOR OF OTHER LICENSEES 

June:; 20, 1935·. 

Dear Sir~ 

We ars·informed that there has recently been 
enacted an anondaent to the New Jersey Alcoholic Beverage 
law, so as to require that anyone dealing in warehouse re­
ceipts in New Jers.ey oust procure a license ·at an annual 
cost.of $1000 

The question arises With respect to Hirao Walker 
Incorporated_·. which holds a Plenary Export Wholesale License, 
whether it or its enployee who is in charge of the sale of 
warehouse receipts in New Jersey will have to procure a 
separate license under the anendnentQ 

Yours very truly, 
MORRIS HENRY FRANK 

June 26, 1935. 

Steckler, Frank & Steck~er, Esqso, 
New York City .. 

Gontlenen: 

. P~Lo 1935, Co257 provides that the sale of 
receipts, certificates, contracts or other docunents given 
upon tho storage of alcoholic beverages is prohibitcdJ ex­
cept lmcler and pursuant to the provisions of a warehouse 
receipts license issued by the Corn:Jissioner. Vfuen this 
Act was first introduced ·in ·the legislature, the suggestion 
was oade that an exception be dravm in favor o.f licensees. 
This suggestion was rejected qainly because the sale of 
vmrehouse receipts involves s1:Jecial considerations and re­
quires inc~ependent: regulation as re£Sards present licensees 
as well as non-licenseeso 

Yours very truly 
D~ FREDERICK BUHNETT 

Gonnissioner 

By: NATHAN L. JACOBS 
Chi.ef De1)uty c,::mnissioner 

and Counsel 

10. RULES GOVERNING IDENTIFICATION OF STATE LICENSEES 
AND THEIR EMPLOYEES--NOT APPLICABLE TO RAILROAD 

CARRIERS. 

June 18, 1935. 

My· dear Cor:mis sioner: Re Central RailponQ Co. 

It has just cone to ny nttention thnt your 
reulati-ons for the .'issuance of transport.s.tion licenses would 
seon on their face to be broad enough to require the fineer 
prints of officers,; directors and stockholders be subcitted 
with the application. 
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In the case of a company like ours it would be 
ir:1i)ossible for tJ.e to do this. · As you know our con~)any is o. 
r2ilroad corporation engaged in interstate cor:n:aerce and 
subject to tho jurisdiction of the Intorstate Connerce 
Conuission. Our stock is listed on the New York and Philadelphia 
Stock Exchanges and is lo.rgGly held by institutions, who, of 
course, could not furnish finger prints. Our executive officers 
and directors arej as you knowj nen of outstanding positions in 
the ro.ilroad and financial world, and I an confident that I 
could not obtnin their consent to subnit finger prints" 

Under these circuDstnnces I respectfully·request thnt 
you v;o..i ve these requirer.10nts in our cnsc. 

Yours very truly, 
CHARLES Eo MILLER 
General Attorney 

June 25, 1935. 

Tho CentrQl Railroad Con~any of N.Jo 
New York City 

Gcntlcrien~ 
Att: Chas. E. Miller, Esq. 
______ G_e~:)nernl Attorne_y_ 

The regulations governing identification of State 
licensees and their enployees are designed to break up the 
practice of disqualified persons operating under fronts or 
behind corporo.te devices and to sever entirf:;ly their connection 
with the liquor industryo Tho reasons underlying the regulations 
do not, in any substantial sense, apply to railroad carriers en­
gaged only incidentally in the transportation of alcoholic bevera~s 
Furthernore, the inpracticability of applying tht) rules to railroad 
c2rriers is evident. 

Accordingly, the Coonissioner has ruled that the regu­
lations governing identification of State licenseos and their 
eaployees shall not apply~to railroad carrierso This exeaption 
does not, however, extend to their affiliated or subsidiary 
transportation con11anies engaged in the carrying of alcoholic 
bcvernges. 

Vo_ry truly yours, 
De FREDERICK BURNETT 

Cor.:missioner o 

By~ NATHAN Lo JACOBS 
Chief Deputy Coooissioner 

and Counst.~l 

11. MUN!CIPAL ORDINANCES--SUNDAY SALES.'.;...;.pERIViISSIBLE THAT 
REGULATrONS RESTRICT USE OF LICENSED PREMISES ON 

SUNDAYS TO CERTAIN PARTS~ 

Dear Sir~ 

There is a question 1nesentec1 before De novf which· in­
volves the right of the r.mnicipality to prohibit the sale of in­
toxicnting liquors over the bar .on Sunday. I have been inforned 
that you decided in one of your Reculations that tho ounicipality 
would ho.ve to prohibit the sale on Sunday through the entire 
prenises licensed, pernit the bar to ren~in open along with the 
rei:10.inder of tho prenisGs o 

Very truly yours, 
GEO. GURDON FAY 
Recorder, Haddon Township, NoJ. 
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Mr. George Gurdon Fay, 
Recorder of Haddon Tovmship, 
Westmont, New Je~sey. 

Dear Sir: 

.June ·29, 1935 o 

Your ·information that I have ruled that municipalities 
would have to prohibit Sunday sales· of alcoholic beve.rages, if 
at all, tl1roughout the entire licensed premises or permit the 
bar to remain open along with the remainder of the premises, 
is not correct. No such ruling has been made. Heretofore I 
have approved municipal regulations which, in effect, actually 
do r1:1strict the use of· the lic~msed premises on Sundays to 
certain partso 

Some such r.ogulatio:~'fS have prohibited any sales of 
alcoholic beverages· over bars or in bar ..... rooms and the use of 
bars for that purpose on Sundays. Others have restricted 
sales on Sundays· to those made j_n hotels or restaurants at 
tables with meals. See Bulletin 53, item 9, rules 11 (a) and 
(c).· They have been approved~ when otherwise proper, ns 
reasonable regulations ba!3ed upon the municipality's inherent 
r~ght through its police power to control tho sale of alcoholic 
bcverage.s. 

It was for the reason given aforeso.id that Section 21 
of the Haddon Township ordinance to regulate the sale of al­
coholic bovorages; adopted July 3!1 1934, which provides in part~ 
"That at no time.on Sunday shall the l:i.censoe serve over a bar, 
intoxicating bevorages, ei thcr by snlo or giving awayn \i\T.3.S 

approved by me iii piy lotter to the Tovmship Solicitor dnted 
February 19, 1935, re that ordinance. 

MUNICIPAD;ORl)INANCES 

Very truly yours, 
D. FREDERICK BURNETT 

·Commissioner o. 

SWINGING DOORS 

MUNECIPAL ORDINANCES--ENACTMENT--FROi\ii AND AFTER JUNE 8, 1935 
AL.L AMENDMENTS TO EXISTING REGULATIONS AND ALL NEW REGULATIONS 
MUST BE ENACTED BY GOVERNING BODY OF MlJNICIPALITY AND NO~ 
BY LOCAL MUNICIPAL BOARD OF ALCOHQLIC BEVERAGE CONTROL. 

Raymond Schroeder, Esq., 
Assistant Corporation Counsel, 
Newark, New Jersey. 

Dear Sir: 

June 29, 19350 

\ 

I hnv0 the resolution adopted by the Newark 
Municipal Board of Alcoho.lic Beverage Control enclosed with 
your lettQr of June 10, 1935 reading: 
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11 BE IT RESOLVED, By thu Municipal Board of Alcoholl.c 
Beverage Control of The City of Newark, thQt any 
holder of a Plenary Retail Consumption License, whose: 
bo.r-room is adjacent to the stroot and whose bar is 
visj_ble to passersby ·when the door leading to tho 
bnr~room is open, shall, if the principal door to the 
bar-room is permitted to remain open, install a 
swinging door or doors, or screen door, which is 
non-transparent from the outside.YI 

So far as the poli.cy of this regulation is concerned 
I oxpress no official opinion or comment one vm.y or the other. 
Whether it should be adopted D.s a local regulation is o. matter 
resting wholly l.n the judgment and discretton of the loco.l 
governing bodyo It is within your leg2l authority. It is 
approved subject, however, to th8 following: 

You do not report the data of adoption of this 
resolution.. If it was passed on or aftor June 8_, 1935 it is 
of no effect because on that date Chapter 257, P. Lo 1935, 
which P.:.r:1endecl the Control Act, became effGctivc o Thereupon 
the authority to limit the number of licenses nnd hours of 
sale and to regulate the conduct ·of licensed busl.nesses and 
the nature and condition of liccnsod premises originally 
conforred by Section 37 upon each municipQl issuing authority 
vms transferred and vested in the munj_cipal govorning board 
or body. While J.t would appear that such regulations there­
tofore duly and properly adopted by your Municipo.l Board of 
Alcoholic Beverage Control do carry over in full force and 
effect, since June 8th all amondments to previously enacted 
regulations and :ill new regulations must be enacted by the 
Board. of Commissioners. 

Very truly yours, 
D. FREDERICK BURNETT 

Commissioner 

CONTAINERS --CONSIDERATIONS APPLICABLE 

LIMITED.DISTILLERY LICENSES--COMBINATION COCKTAIL 
PACKAGES 

June 19, 1935~ 

Gentlemen~ 

Following up your request to the writer v.~hen he co.lled nt 
~our office, we are writing you in reference to our cocktail 
·package o 

It is our understanding that there is no problem as to tho 
license for the prosent month as wo hold a Plenary Distillers 
License nt present nnd~ therefore, the contents of this letter 
are addressod with the idea of a solution of the probl~m from 
July 1st on. 
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We have applied for a Limited Distillery license for tho 
coming year and request permission to bottle, distributo 1 · 

ancl sell our new and unique pint cocktail p2ckage, 3. sampl0 
of which you havo, undor this liccmso. There aro two 
specific cocktails on which we would like your approval, L 
e. , the Brandy Manhattan nnd the Martini o · 

We feol that rJu will agreo with us that, in th(j case of the 
Bro.ndy Manhattan or a cocktail or· which the major ingrodiGnt 
is Br2ndy, or a distillate of fruit juice, the wording of the 
Act ls r:ioro than sufficient to cover such n product. We arc 
frank to admit that the Martini presents a knotty question but 
ono vvhich, nGvertheless, we hopo tlGets with your approval o We 
believe there is rcc.sonablo justification in fcelinc; thnt Yfhis 
productsY', as stated in tho Act, can be int6rpreted to refer to 
any tax paid 2lcohollc liquors (not nwlt liquors) which :ire 
tax paid and to which proper tj_tlC? is he.ldo Wo feel thnt the 
stand takGn by tho Foderal Governnent that, although our basib 
distillery pernit is only n fruit distillers pormit, it 
entitles us to bottle nnd distribute this cocktail product, which 
is tho same lind of reasoning as stated abovo. 

We feel that the rectifier's pcrnit foe is prohibitive on an 
article of so limited a sale. In the event thnt a favorable 
nnswor is not received on the Martini, we would be left with 
only one of two courses; to forg8t uo.rkc~ting this cocktail, or 
to have the Mo..rtini bottled out of tho st:1te. This j_s the last 
thing that we wish to do as it doosn't tend to cconooy and 
efficiencyg More particularly, it would prevent fifteen to 
eighteen aen per bottling dny froa receiving work on the 
bottling line; it would prev2nt purchase of glass froo New 
Jersey, and nnny othor incidental i tt:ns. 

We think you aro well conversant with our. dE.~siro to do tho 
right thing, and we believe you will have to agree that this 
is the nost honest cocktail package thc.t ho.s 8V(3r been placed 
before the publj_c. It not only gunro.ntees th01~ a pint of 
cocktnils, but they nro assured of the quality of the in­
gredients. No doubt you will nlso agi ... eo that the Applo Brandy 
industry is the one branch of the distilling industry for which 
this State is. vrnll knovm.;1 and that wo o.ro seriously :Ln need of 
all tho cooperation and help you can possibly give uso The 
success of the brandy industry is extrenely helpful to the far­
ner .and fruit grower 9 B.nd in our particular ins to.nee c.llone ex­
tends to 11any hundreds of farDers who, with.out us being in a 
position to absorb their apple crop, would be seriously 
j_njured. 

We nust be very frank in stat1ng that, considering th0 
oany overhc2d itens, such as bonds, liccnsu fees, taxes, etco 
weighed ngninst tho potential onrkat for apple brandy, the 
brnndy r:mnufacturor oust, in order to exist, spreo.d this 
overhead loado Our cocktail.proposition is our oothod of 
trying to solve this probleu - spreading the general ovor­
hcad expense nnd, we hope, producing oore avnilablo cash to 
bo abl2 to take tho fnroersY apple croJS this fall. 

Very truly yours, 

LAIRD & COMPANY 

By Jo . E. LAIIW 
Presi:-~_e;nt 



Laird & Co., 
Scoboyville, ·N .. J. 

Gentlonen~ 

.SHEET #16. 

June 19, 1935. 

The inquiries contained in your letter of Juno 19th 
have been carefully considered and the conclus:ions of the 
CotrrJissioner are as follows: 

(1) The proposed packages are not in violation of 
the rules concerning tho size of conto.inors of alcoholic 
beverages heretofore pronulgatod by this Departnent. The 
evils acconpanying tho snie of undersize<..1 containers nre not 
present f8r each of the proposed p2cknges is to be sold as a 
single bottle; sealed nnd benrlng a proper stnlJp' coritairiing 
16 ounces of alcoholic ·beverages. 

(2) The brandy nanhattan cocktail packages, con­
taining 74.3% of applo brandy nanufactured by you and ·25.7% 
vernouth, riay bl:~ sold under a lini ted dfstillery license. 
Such license authqrizes its holder to nanufacture alcoholic 
beverages fron fruit juices and rectify, blend, treat and 
Dix and to distribute and sell his product to' wholesalers and 
retailers. Under the foregoing provision it is clear that 
the holder of a linited distillery license~ nay nanufacture 

·apple brandy, nix it with verrJouth and sell the resulting 
product as a brandy cocktail. The package containing in the 
najor part brnndy and incidental vernouth constitutes sub­
stantially the $ane operation·and is, therefore pernissible. 

(3) The oartini cocktnil package containing 73.6% 
gin nnd 26.4% vornouth nay not be sold under a linited dis~ 
tillery license. This conclusion _is necessitated by the fact 
that the holder.of a nanufacturer's license is confined by 
the terns of the Ccntrol Act to selling "his products". The 
Car.missioner has heretofore rulod that this phrase refers · 
solely to products raanuf~ctured pursuant to the New Jersey 
license and does not ref<?r ·generally to products owned by the 
licensee o See Bulletin #55, Item #·6. Consequently, the 
Martini cocktail, consisting in uajor part of gin, could not 
be· th~ product within tho oeaning of the Control Act of the 
holder of a liraited distillery license whose operations are 
confined to· the nnnufacturc of "alcoholic b8verages distilled, 
fron fruit j_uices" and the rectj_fication, blending; treatoent, 
sale and distribution thereof o 

Very truly yours, 
D. FREDBRICK BURNETT 

Con;.:aissioner 

By'~ Nl-i.THAN L. JACOBS 
Chief Deputy Cor:n:1issioner. 

· and Counsel., 
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~LENAHY RETAIL CONSUMPTION' LICENSE--M#Y NOT BE 
HELD "BY A CLUB WHERE ONE OF ITS DIRECTORS IS A 

DIRECTOR OF A BREWERY. . 

July 9, 1935 •, 

'8 ~ Denr Sir: Re: Short Hills Country Club 

Under date of· June 22nd, you furnished us with copy 
of letter dated June 20th.forwarded by you to Willian Byrd, 
Esq. #63 Wall Street, ·New York City, re the Short Hills· country 
Club. Mrc Byrd had inquired whether the fact that one of the 
nenbers of the Club is a.director of a brewery disqualified the 
club frori obtaining a retail consunption license. Your atiswer 
was in the negative. 

We have been requested by Mr. John Montgoqery, who 
is a director of the Fidelio Brewery Inc~ of #50~. first Avenue, 
Nev; York City, and also a director of the Short Hills Country 
Club until two weeks ago, to secure a written ptatenent frotl 
you to the effect that he is not technically violating ~he New 
Jersey law by acting as a director of the country club while 
also a director of the Fidelio Brewery, Inc. 

Furst and Furst, Esqs9, 
Newark, N. J. 

Gentlcncn: 

Yours very truly, 
FURST & FURST 

July 10, 1935. 

I understand that Mr. Montgonery is not a diroctor 
of the Short Hills Club but is a nenber thereof. Accordingly, 
his. connection with the Fidelio Brewery, Inc. is not. legally 
objoctionable under tho ruling of the_Connissioner in a letter 
addressed to Willian Byrd, Esq., 1¥63 Vvall Street, New Yo~k 
City, a copy of ·which is enclosod. 

Dear Sir: 

Very truly yours, 
D. FREDERICK BURNETT 

Counissioner 

By: Nnthnn L~ Jacobs, 
Chief Deputy Connissio~er 

and Counsel 

July 11, Hl35. 

Mr. Montgooery resigned as director of the 
Short Hills ·country Club, though he ronained as a nenber 
shortly before your lotter to Willian Byrd, Esq. of 
June 20th. 

Will you kindly rule on the question whether 
Mr~ Montgonery nay again act as director of the Short Hills 
Country Club while acting in the same capacity with the 
Fidelio Brevmry, .Inc Q 

Yours· very truly, 
FURST & FURST 
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July 20, 1935 .. 

Furst and Furst, Esqso, 
Newark, N" Jo 

Gontlcnen: 

In Bulletin #82, Iteo #14, the Conoissioner ruled 
that a bona fide club incorporated and oporating as an 
association not for pecuniary profit is not disqualified f'ron 
obtaining a retail consuoption license by the fact that one 
of its DCnbers is a director of a breweryQ This ruling was 
based in lo.rge part upon the fact that a club r.mnbcr' s interest 
in its retail liquor sales is so exceedingly rcnote as to be 
negligible and that consequently the purpose of section 40 
is not circuovcnted. 

The sane c'onclusion cannot be reached, however, where 
a brcwBry director is a director of a club holding a plertary 
~etnil consuoption license. There the relation between the 
brewery and the alcoholic beverage activity of the retail con­
sunption licensee is close and the do.nger of brewery control 
sought t.-) be elininated by section 40 nay be said to exist. 
Whether a club license nay be held under these circunstances 

, need not be presently detcroined. 

It is the ruling of the. Coor1issioner tho.t o. plenary 
retail consunption licenso r.10.y not be held by a club where one 
of its directors is a diroctor of a brewery~ 

Very truly yours, 

D. FREDERICK BURNETT, 
Cormissioner .. 

By~ 
Nathan L. Jacobs, 

Chief DGputy Coouissioner 
and Counsel 

l5,. ALIENS--GERivIAN NATIONALS r.JIAY NOT BE EXCLUDED FROM HOLDING 
ALCOHOLIC BEVERAGE LICENSES SOLELY ON THE GROUND THAT 
THEY ARE ALIENS --- nrn TREATY CONFERS THE PRIVILEGE Q 

N. Louis Pnladenu, Jro Esq., 
Jersey City, No Jo 

Denr Sir:-

July 2d, 1935 .. 

Your j_nquiry as to whether ·a retail license 
nay bo issued to an alien Geronn has been carefully con­
sidered o 

In Bulletin ~r2L~, Item ~j~5, the Conmissj.oncr ruled 
thnt in vie~ of the Treaty of 1911 bet~een the United States 
2nd Jei.p::~n c~nd the decision of the bupt'emo Court in Ase.kurn vs. 
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Seatj;)e, 265 TJ .- S. 332. (1924), an alien Japanese is eligible to 
hold a lj_cense ls sued under the Control Act. The Treaty of 
Friendship~ Commerce and Consular Rights concluded between the 
United States and Germany on December 8,, 1923 accords to German 
nationals trade privileges simil~r to those accorded to Japanese 
nationals by the Japanese Treaty. 

Accordingly, tho ruling of the Commissioner· with rtJSpect 
to Jo.panose aliens applies equally to Lierman aliens who, thereforo, 
mo.y not be excluded from holding u. license under the Control Act 
solely on the ground that they are aliens. 

Vory truly yours, 

D. FREDERICK BURNETT, 
Commissioner. 

By: ~athan L. Jacobs 
Chief Deputy Commissioner 

nnd Counsel. 

1..6 o REVOCATION PROCEEDINGS---MAINTAINABLE ALTHOUGH PROCEEDINGS ARE NOT 
INSTITUTED UNTIL AFTER EXPIRATION OF TERM OF PRIOR LICENSE. 

July 17, 1935 • 

. Denr Couri1issioner~ 

I direct my inquiry to tho regulations stated in your 
Bulletin #80 Item #So Would n person holding a retail consuoption 
license Vvho W8.S alleged to have COI1Cit ted an infraction Of the 
rules and regulations of the loco.l Board of Alcoholic Beverage 
Control in the latter part of June 1935 and v1ho was gro.nted a re­
newal fron July 1st, without any :mention of the nlJeged infraction 
be proceeded against by revocntion proceedings instituted after 
July 1st, 1935. 

My interpretation of your regulations was that the only 
person who had actually been pr6ceeded against and had received 
some notice fron the Board could be proceeded against after the 
issuance of a new license starting July 1st, 1935. 

Will you let no have a ruling on this m~tter. 

Sidney Siwandl, Esq. 
Nowark, N. J .. 

Doar Sir: 

Very truly yours, 
SIDNEY SIMANDL 

J-uly 20, 1935 o 

Rulo #2 of the regulations rolating to revocation pro­
ceedings pending or. contemplated at expiration of license (Bulletin 
#BO, Iterl #8) ox:pressly provides that 8 liccmsc I!10.Y be suspended 
or revoked for proper c2uso arising during tho tern of a prior 
license held by the liconsceo Under this regulation a license nay 
bu revoked for a cause arising during tho terra of a prior license 
even though proceedings wero not instituted until after the ex­
piration of the tcro of the prior lic~nse. 

Very truly yours, 
D. FHEDERICK BUHNETT.9 

CocDissioner. 

By: Nathan L. Jacobs 
Chief Deputy Connissioncr 

o.nd Counsel. 
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1..7. SOLICITORS' PL:l1JITS--·[mnN ISSUABLE--i,'./ILL NOT BE ISSUBD 

TO ?lBEDER OF ~~ill~ICIPAL GOVSHNING BODY -~:"HO IS b.LdO SALESMAN 
FOR A Bli.m'.1J2:;RY TI:VLN THOUGH SOUGHT FO=~ 1l 1BRiUTORY OTI-foH THAN 

Trill i.iUN ICIP ALI TY. 

July 10, 1965. 

Dear Commissioner: rte: Armand c. Brundage 

The rules and i-·egula tions governing sollcitors' 
permits iss~ed ·June 22, 1935, provide among other things 
that "No Solicitor's Permit· may be issued to any member 
of a municipal ~;overning body. ~ • " 

I represent Commissioner Armand C. Brunc~age, ·who 
is a member of ~he governing body of the Town of ~est Oranse 

. and is also employed by the Ballantine Brm-.iery as a cc::.nvaser­
collector. His custoraers are licensed retailers in eleven 
municipalities, including west Orange. 

The rule in question deprives him of the right to 
obtain a solicitor's permit whil12 he holds his mun:i.ci::Jal 
Office Q vv11ile I agree with ths fundar2ental lJrinciple in-
volved, nevertheless I contend that the public interest does 
not require so severe and stringent a regulation. 

It is c1ui te ·obvious that tl1c rule is too broad in 
its· scope. A simple illustration nill shov1 that the present 
regulation is unreasonableQ Under thG rule, a member of the 
Township Committee of a small municipality in the northern­
ri1ost part of the state would be inelligible for a permit to 
solicit orders for a distillery, even though his territory 
nere entirely in Cape Lio,y County. It surely cannot be said 
that the political influence of such an official ·htould ex­
tend beyond the territorial limits of his municipality. 

I arn willing to admit, for the sake of argument 
that Commissioner Brundage, because of his municipal officeJ 
may have a certain amount of influence in he st Oi~ange, but 
I :cefuse to concede that such influence is statevdde or 
evon county-i:dde. It seer:is, therefore, vholly unnecessary 
to require that he give up his means of livelihood as a 
·condition to holding public office. 

In further support of IJ.Y a:rgument, may I call your 
attention to the numerous i.,ulings \,herein you have held that 
no _principles of fairness or impartiality 1::ere violated, nor 
any consequent conflict of interest \vhere the official ts· 

.•• ·' ct 

lic:.uor 2cti vi ties covered territory other than th.e nunicipali ty 
in which such official held office. Your most recent ruling on 
the subject, issued Hay 20, 1955, held that the T!Iayor of South 
Belmar .v:as not disqualified from participating in his capacity 
as a riember of the governinc body of the municipality which he 
represented, VJhile being at the same time employed by a club 
licensee in the adjoining municipality of Belmar. 



For the reasons above statedd and in the interest 
of fair play, I respectfully urge you to modify the present 
regulations. 

Alfred J. Grosso, Esq., 
Orange, N. J. 

Dear Mr. Grosso~ 

Yours respectfully, 
ALFRED J. GROSSO 

July 31, 19350 

Re: Armand C. Brundage. 

I have carefully considGred yours of the 10th. 

Rulo #8, concerning the issuance of Solicitors' Per­
mits, provides~ 

"80 No Solicitor·Y.s Permit may bE: issued to any 
member of a municipal governing body or municipal issu­
ing authority or to any person charged or entrusted 
with the enforcement of the laws concerning alcoholic 
beverages in any manner whatsoever.n 

The object of .the Rule was to br8ak up unholy alliances 
with the alcoholic beverage industry by those charged with the 
enforcement of the laws governing the sameg 

It is against public policy_ for a member of a municipal 
governing body to participate in nny matter before it which 
directly or immediately affects him individually. Stevens vs. 
Hauss~rmann, 113 N.JoL. 162, 172 Atl~ hep. 738, Sup. Ct., 193~. 

Accordingly, I ruled that a Councilman who was interested 
in a wholesale alcoholic beverage license was ineligible to pass 
on the issuance of ret~il licenses. Bulletin 18, item #4. 

So, in the Asbury Park cases, Bulletin 39, items 2 and 
3, I ruled that a Mayor of a municipality, who was also the 
manager of n hotel therein which held a retail license, was dis­
qualified from voting upon discriminations contained in a local 
ordinance favorable to his own hotel. 

Ag::li.n, in re Brundage, Bulletin 80, i tern #7, I held that 
a member of the Board of Commissioners of West Orange who was 
employed by a brewery as n salcsmnn and collector could not vote 
upon a proposed ordinance limiting the so.le of alcoholic beverages 
to premises exclusively devoted thereto and upon which no other 
mercantile business might be conductodo 

In re Reese, Bulletin 82, item #2, I held that a Council­
man who wns a member of a :umnicipal govorning body and also a sales­
man and colloctor for a brewery could not obtain a Solicitors' 
Permit unless he resigned ~s Councilman on tho ground thQt munici­
pal governing bodies had the power to detE!rmine to whom licenses 
should be issued, to fix tho liconse fees, to enact ordinnnces 
governing the J.iquor traffic, to deternine what kinds of licenses 
shall be issued and whether more than one nay be gro.ntod to o.ny 
one person because nll these natter~t- should be decided by i.n­
dependent men who had no financial interest in or gainful employ­
nent by the brewing industryo 

In re Ballantine Brewing Co., Bulletin 82, itoo #1, 
Rule 8 was held to apply to a nember of o. Township Cor'TIJittee al­
though a separate excise board had beon constituted by the local 



nunicipal governing body to issue licenses, because it was tho 
nunicipal governing body which held the whip hand over the re­
tail industry and which had the exclusi vo power to deterrn.ine 
the fees, enact the regulatory ordinances nnd make the decisions as 
to th0 kinds and nunber of licenses. 

I gladly note that you agree with the fundaoental 
pri~ciple involved, whi1~h, as you see fror:1 the foregoj_ng survey, 
has been 1miforcly applJ..cd. Your present effort, I to..ko it, is 
to seek nodification or ~ela~ation of the Rule to the extent that 
a Soli.ci tor vs PerD:L·c ·nay be granted to a brff~v2ry s:ilesrn.r1 who is 
also a uenber of a 1.mni cipnl governing body condi tionod._., hovrnver, 
that no solicitation n:iy be r.mdo in the nunicipnlity of which the 
salosnan is a neaber of the govcrnine bodyo 

The lines of influence are not so easily defined. The 
prionry duty of cnfo~cing the alcoholic beverage control act is 
placed on loc:J.l r;:mnj_cipal officials. That duty should be their 
first concern& It r.m.st be their only concern whe:n thG inage of 
self-interest collides with that duty. Tho euployee, however well­
intontioned, nust economically heed his nnster's voice or lose his· 
job. He cannot serve the public and a conflicting private interest 
at tho SB:De tirJe. He must renounce ono or the other Q The 
salutary principle nust not be fri ttcred mvo.y by engrafting ex- . 
ceptions which will ovontunlly sap its life blood. The r:mtter is 
not one of personality but of principle. However high the 
character of your client, a sound public policy dei:mnds that a. 
Solicito.r's PerBit be denied hin unless and until he resigns the 
public office which charges hio with the duty of enforcing the 
law governing tho so very per1~i ts .. and every other r!lnification of 
the retail trade. 

Considered then on the basis of principle, it is obvious 
tho.t if the exception which you proposu were allowed, it would 
apply to all cases. A Co11nis$ioner of Wost Orange then could 
operate in the contiguous territory of East Orange and so a 
Councilnan of Enst Orange sell in the adjoining Tovm of West 
Orange, and both be employed by the sane brewery. Fora would 
be followed but substance sacrificed. Prospective custonors 
night.well, in such case, be solicited with the insidiously 
cf'foctive declaration: "Corn:iissioner So and So, or Councilnan 
Whosi t is not allowed you kno'W to solicit any business in this 
territory but he will be nighty well pleasod, - in fnct pcruanent­
ly grateful - for anything you oay do for Mro Sr:iith who roprosents 
the snno brewery, He'll get tho credit, you know, for ·all orders 
you nny placeon 

To sto.te your proposition Vlhcn thus o.n2lyzed is to. 
refute ito 

Even if nothing were said, the solicited retailer would 
drmv his own conclusions. Vmat he believes, is truth to hir.1 on 
which ho acts. The field of influence is not liuited or defined 
by conventional nunicipal boundary lines. We co.nnot ignore what 
the retailer and every one else knows. Modification of the rule 
as suggested by you vvould spell its eventual nullificationo The 
npplicntion is therefore denied. 

The South Belno.r ruling (Bulletin ?6, iten #2) to which 
you refer is not apposite. The Mo.yor of South BelDar was the 
stoward of the Moose Hone in Bclno.r - a cunicipal official 
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enployed in a different r..111nicipali ty by µ club licensee pri vil.eged 
to serve only club D.enbers an¢!._ their regular guests. It would be 
torturing the principle to say that enploynent by a retail. 
licensee in another place could :teo.sonbly influence the Mayor·' s 
action in.his hone town. If he had been enployed by n brewery, 
or a wholesaler, or any .other licensee which operated in both 
places, the ·instant situation would be presented. So also if he 
workod for a retail licensee which had branch stores in both 
places. As it wns no principle of fairness or icpartiality 
was violated o Tho· cases are ro.dico.lly different . 

. )~1-/cry truly yours,. 

·~~(' .' /~ 
· D. ~r~Burnett, 

Coi:missioner o 


