Notice and Grounds of Appeal
Writ of Certiorari
Order to take Testimony

Reasons
Stipulation and Testimony
Certificate

TESTIMONY :

Kenneth F. Crane—
Direct

John S. Friery—
Direct

Stipulation
Opinion of Supreme Court
Rule of Affirmance

Offered  Printed
page page

Exhibit P-1 (Contract) 19 29
Exhibit P-2 (Map) 46







Notice and Grounds of Appeal.
Filed September 12, 1928.

New Jersey Supreme Cmut.

W

THE DELAWARE, LACKAWANNA AND
WESTERN RAILROAD COMPANY, Lessee
of The Morris and Essex Railroad
Company, and THE MORRIS AND ESSEX
RATLROAD COMPANY,

Prosecutors-Appellants, L On Oottibras

VS.

THE Crry OF ORANGE, a Municipal Cor-
poration, and THE BOARD oF COMMIS-
SIONERS OF THE CITY OF ORANGE,

Defendants-Respondents.

To: WiLLiAM A. CALHOUN, KEsq., Attorney of
Defendants-Respondents,

SIR:

YoUu WILL PLEASE TO TAKE NOTICE that The Dela-
ware, Lackawanna and Western Railroad Company,
Lessee of The Morris and Essex Railroad Company,
and The Morris and Essex Railroad Company,
Prosecutors in the above entitled cause, hereby ap-
peal from the judgment of the New Jersey Supreme
Court entered in said matter on the 9th day of
August, 1928, to the New Jersey Court of Errors
and Appeals, and that said prosecutors-appellants
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Notice and Grounds of Appeal.

herewith set forth their reasons for and grounds of
appeal in said matter, to-wit:

1. Because the New Jersey Supreme Court ren-
dered judgment in favor of the City of Orange, a
Municipal Corporation, and the Board of Commis-
sioners of the City of Orange, defendants, and
against The Delaware, Lackawanna and Western
Railroad Company, Lessee of The Morris and Essex
Railroad Company, and The Morris and Essex Rail-
road Company.

2. Because the New Jersey Supreme Court gave
judgment in favor of the City of Orange, a
Municipal Corporation, and the Board of Commis-
sioners of the City of Orange, defendants, and
against' The Delaware, Lackawanna and Western
Railroad Company, lessee of The Morris and Essex

Railroad Company, and The Morris and Essex Rail-
road Company, prosecutors, in dismissing the writ
of certiorari allowed The Delaware, Lackawanna
and Western Railroad Company, Lessee of The
Morris and Essex Railroad Company, and The
Morris and Essex Railroad Company.

Dated, September Tth, 1928.
Yours truly,

FREDERIC B. ScorT
Attorney of Prosecutors-Respondents.




Writ of Certiorari.

NEW JERSEY, ss

THE STATE OF NEW JERSEY to THE CITY OF ORANGE,
[SsBAL] a municipal corporation, and THE BOARD
OF COMMISSIONERS OF THE CITY OF ORANGE, o

GREETING :

WE BEING WILLING, for certain reasons appearing
by the affidavit of E. T. Lukens, filed in this cause,
to be certified of certain assessments made against
the properties of The Delaware, Lackawanna and
Western Railroad Company, Lessee of The Morris
and Essex Railroad Company, and The Morris and
Essex Railroad Company, for paving and curbing
of certain streets and public places, and assessed 20
against The Morris and Essex Railroad Company
and against The Delaware, Lackawanna and
Western Railroad Company, as follows :—

For PAVING AND CURBING :

Assessed Against Lot Block Agsessment

The Morris and Essex Rail-

road Company... 1 3 109 $363.12
The Morris and Essex Raﬂ-

road Company.. ; 6 112 166.27 30
The Morris and Lssex Rall-

road Company.. ; 6 109 484.93
The Morris and ESbE‘X Rall—

road Company.. : 12 Tt 1,539.31
The Morris and Esqex Raﬂ-

road Company.......... Highland Av. Depot 1,425.71
The Delaware, Lackawanna

and Western Railroad

Clompany tir ten A ] 132 248.67

and confirmed on the 19th day of August, 1926; 40
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Writ of Certiorari.

WE COMMAND YOU, that the said assessments and
all proceedings relating thereto and connected
therewith so made by The Board of Commissioners
of The City of Orange, together with all matters
touching and concerning the same, as fully and en-
tirely as before you may remain, to our Justices of
our Supreme Court of Judicature, at Trenton, on

10 the 3rd Tuesday of January, next, you certify and
send, together with this writ, that there may be done
what of right and according to the laws of this State
should be done. In the meantime all proceedings
on your part are hereby ordered to be stayed.

WirNEss, Honorable William 8. Gummere, Chief
Justice of our Supreme Court at Trenton, this 12th
day of November, 1927.

EpwArp J. KELLEHER
Clerk.

FrEDERIC B. SCOTT, Attorney.
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‘Writ of Certiorari.

NEW JERSEY SUPREME COURT.

THE DELAWARE, LACKAWANNA AND
WESTERN RAILROAD COMPANY, Lessee
of THE MORRIS AND ESSEX RAILROAD
CoMPANY and THE MORRIS AND ESSEX
RAILROAD COMPANY

Prosecutors

V8.

Tur C1TY OF ORANGE, a Municipal Cor-
poration, and THE BOARD oF COMMIS-
SIONERS OF THE CITY OF ORANGE

Defendants

WRIT OF CERTIORARI.
Issued Nov. 12th, 1927.

Returnable December 2d, 1927.

FrEDERIC B. Scorr
Attorney for Prosecutors
27 Edgemont Av., Summit, N. J.

30
This Writ is allowed.

Let it be sealed this 12th day of November, 1927.

WM. S. GUMMERE
(Ch
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Order.

Filed Nov. 14, 1927.

NEW JERSEY SUPREME COURT.

THE DELAWARE, LACKAWANNA AND
WESTERN RATLROAD COMPANY, Lessee
of THE MORRIS AND ESSEX RAILROAD
COoMPANY and THE MORRIS AND ESSEX
RATLROAD COMPANY

Prosecutors
VS.

THE CITY OF ORANGE, a Municipal Cor-
poration, and THE BOARD OF COMMIS-
SIONERS OF THE CITY OF ORANGE

Defendants

=

On Certiorari.
Order.

A Writ of Certiorari having been duly allowed
by this Court on this 12th day of November, 1927,
and application having been made to this Court for
an order granting leave of the parties hereto to take
testimony in support of said writ of certiorari,

It is on this 12th day of November, 1927,

OrDERED that the parties hereto have leave of
this Court to take testimony in the above entitled
cause before a Supreme Court Commissioner on 3
days’ notice to each other.

WIiLLIAM S. GUMMERE

C.d.




Return.

Filed December 2, 1927.

To THE HONORABLE JUSTICES OF THE SUPREME
COURT OF JUDICATURE OF NEW JERSEY :

I, CorNELIA A. BARNARD, Deputy City Clerk of
The City of Orange, in the County of Essex, in
obedience to the command of the writ hereto an-
nexed, directed to said The City of Orange and The
Board of Commissioners of The City of Orange,
DO HEREBY CERTIFY and send to you, the said
Justices, the said paving and curbing assessments
against The Morris and Essex Railroad Company,
and The Delaware, Lackawanna and Western Rail-
road Company for the construction of a sheet
asphalt pavement laid on a concrete base, and in-
stalling necessary drainage connection and curbing :
made by The Commissioners of Assessment of the
said City and confirmed by The Board of Commis-
sioners of The City of Orange on the 10th day of
August, 1926, and an ordinance entitled, “An
ordinance to provide that The City of Orange unite
with the County of Essex in undertaking the work
of improving Scotland Road from Central Avenue
to the South Orange Line, by paving the same from
curb to curb with a sheet asphalt pavement laid 30
on a concrete base, and installing necessary drain-
age connection, and authorizing the execution of a
contract with the County of Essex for said pur-
pose” passed September 21, 1920, and again June
23, 1924 ; a report of the Commissioners of Assess-
ment of The City of Orange dated July 20, 1926,
and the confirmation of said The Board of Commis-
sioners of The City of Orange confirming the said
report, map and assessment of the Commissioners of 10
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Schedule annexed to Return.

Assessment in the matter of the paving and curbing
of Scotland Road from Central Avenue to the South
Orange line, all as appears by the schedule hereunto
written.

IN WITNESS WHEREOF I have hereunto set my hand
and the seal of the said The City of Orange this 1st
day of December, Nineteen hundred and twenty-
seven.

CORNELIA A. BARNARD
Deputy City Clerk.

Schedule annexed to Return.
ASSESSMENT REPORT

To THE BOARD OF ASSESSMENTS of the CITy oOF
OrANGE, N. J. An ordinance (of which the
following is a copy) was passed by the Board
of Commissioners of said City on the 21st day
of September, A. D., 1920, and June 23, 1924.

“An ordinance to provide that the City of Orange
unite with the County of Essex in undertaking the
work of improving Scotland Road from Central
Avenue to the South Orange Line by paving the
same from curb to curb with a sheet asphalt pave-
ment laid on a concrete base, and installing the
necessary drainage connections, and authorizing the
execution of a contract with the County of Essex
for that purpose.

Whereas the City of Orange and the County of
40 Essex are desirous of uniting and undertaking the
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Schedule annexed to Return.

work of improving Scotland Road from its intersec-
tion with Central Avenue to the South Orange Line
pursuant to the statutes in such case made and
provided, and

Whereas a proposed agreement has been prepared
between the City of Orange and the County of Essex
setting forth the work to be undertaken, the plans
and specifications therefore, and the proportion of 10
the cost thereof to be borne by each, and other provi-
sions deemed necessary to be inserted therein, copies
of which proposed agreement, plans and specifica-
tions are filed in the office of the City Engineer;

Therefore, the Board of Commissioners of the
City of Orange, do ordain :

1. That the City of Orange unite with the County
of Essex in the laying of an asphalt pavement on a g

concrete base extending from curb to curb in said
Road from its intersection with the southerly line
of Central Avenue to the South Orange Line, to-
gether with the installation of the necessary drain-
age system for said Road.

2. That the share of the cost of the City of Orange
to be paid in accordance with the said proposed
amendment, except for drainage shall be assessed
upon the property abutting on the line of the im- 5°
provement to the extent of the benefits actually re-
ceived as provided by law.

3. Within thirty days after the passage of this
ordinance, the owners of any and all lands on the
line of said improvement which are not already con-
nected with sewer, gas and water mains on said
Scotland Road are ordered and directed to make
the necessary connections with sewer, gas and water 40
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Schedule annexed to Return.

mains. All such connections shall be made in the
proportion of one such connection to each twenty-
five foot front of land on the line of said improve-
ment ; provided, that the Director of Streets and
Public Improvements may, in his discretion make
such connections or allow them to be made in the
proportion of one to each fifty foot front of said
land.

4. In case the owner or owners of any land for
which connections are hereby ordered to be made
shall not comply with the order or direction con-
tained in this ordinance, the Director of Streets and
Public Improvements shall cause said connections
to be made by the City Engineer and said City shall
pay the expenses and costs thereof, which expenses
and costs shall be assessed in accordance with law
upon any lands in said City of Orange benefitted.

5. The Mayor and Clerk are hereby authorized
on behalf of the City to execute said proposed agree-
ment with the County of Essex.”

On the 9th day of March, A. D. 1926 resolutions
(of which the following are copies) were also
passed by the said Board of Commissioners:

“Resolved, that the Board of Commissioners of
the City of Orange doth hereby ascertain and deter-
mine that the whole amount of costs and expenses
for the paving, curbing, sewer water and gas mains
in Scotland Road from the South Orange Line to
Main Street including the cost of advertising, sur-
vey, map, etc. shall be one hundred and twenty
thousand and seven hundred and ninety-four dollars
and seventy-seven cents ($120,794.77).”

40 “Resolved, that the Board of Commissioners, sit-
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Schedule annexed to Return.

ting as a Board of Assessments, shall meet on Tues-
day, 30th day of March, A. D. 1926 at 4:30 p. M.,
in the Assembly Chamber, for the purpose of assess-
ing damages and benefits, or the expense, as the case
may be, for the paving, curbing, sewer, - water and
gas mains, in Scotland Road from the South
Orange Line to Main Street and that the City Clerk
give the necessary notice by publication.” 10

I, J. Alexander Neill, City Clerk, do hereby cer-
tify to the Board of Commissioners, sitting as a
Board of Assessments, that the foregoing are true
copieg of the Ordinance and Resolutions passed by
the Board of Commissioners in relation to the pav-
ing, curbing, sewer water and gas mains in Scotland
Road from the South Orange Line to Main Street,
and that I have given public notice of the time and
place of meeting of said Board of Commissioners, 9¢
sitting as a Board of Assessments, by publishing
an advertisement in the newspaper now published in
said City, for at least two weeks previous to said
meeting. .

J. ALEXANDER NEILL, City Clerk
Dated: Orange, N. J. March 12, 1926

ASSESSMENT OF EXPENSE.

To THE BOARD oF COMMISSIONERS OF THE CITY OF 30
ORANGE :

Whereas, the said Board of Commissioners did,
on the 21st day of September, A. D. 1920 and June
23, 1924 pass a certain ordinance entitled “An
Ordinance to (as printed on first sheet of this
report).”

And Whereas, as soon as might be after the com-
pletion of the said improvement mentioned in the
said ordinance, the expense thereof, including sur- 40
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Schedule annexed to Return.

veying, and a moderate allowance (the same being
estimated by the said Board of Commissioners) for
the cost of making the assessment hereinafter re-
ported and certified, was duly ascertained and deter-
mined, by the said Board of Commissioners to be
the sum of one hundred twenty thousand, seven
hundred ninety-four dollars and seventy-seven
cents; which amount was duly entered, by resolu:
tion, on the record of their proceedings:

Whereas, the said Board of Commissioners did,
by their certain resolution passed on the 9th day
of March, A. D. 1926 appointing the time and place
for the Board of Assessments of said City to meet
and assess the expense of making the certain im-
provement mentioned in said ordinance; of which
appointment, the City Clerk did give public notice,
for at least two weeks, in the newspaper published
in said City of Orange.

And Whereas, copies of the said ordinance and
said resolution, attached by the said City Clerk,
have been duly handed by him to George Roach one
of the members of the said Board of Assesments,
which copies are hereto attached, and are to be con-
sidered and taken as part hereof;

Now, we, the undersigned

F. J. MURRAY
R. FITZMAURICE W. KEARNEY
G. RoAacH G. PERRY
being all of the said Board of Assessments, do
hereby certify and report to the said Board of Com-
missioners, that pursuant to the said appointment,
Messrs. Murray, Fitzmaurice, Kearney, Roach,
Perry being all of the said Board, met at the Assem-
bly Chamber, in the said City on Tuesday the 30th
day of March, A. D. 1926 at the hour 4:30 o’clock
40 in the afternoon, (by the time and place mentioned
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Schedule annexed to Return.

in said resolution and notice), and, being so met,
did adjourn to meet again, at the same place on
Tuesday the 6th day of April at the hour of 4:30
o’clock in the afternoon, and did then and there
make public proclamation of said adjournment ; and
that, at the time and place last aforesaid, Messrs.
Murray, Fitzmaurice, Kearney, Roach, Perry being
all of said Board, met in pursuance of said adjourn-
ment, and being so met, did adjourn to meet again,
at the same place on Tuesday, the 20th day of April
at the hour of 4:30 o’clock in the afternoon, and
did then and there make public proclamation of
said adjournment; and that at the time and place
last aforesaid, Messrs. Murray, Fitzmaurice,
Kearney, Roach, Perry being all of the said Board,
met in pursuance of said adjournment, and being
so met, did proceed to assess the expense of making
the said improvement mentioned and referred to in
said ordinance and resolution, fairly, and equitably,
upon the owner or owners of any land and real
estate on the line of said Scotland Road which in
the opinion of said Board, or any three members
thereof, will be peculiarly benefited by said improve-
ment ; and in such proportions as they consider said
lands and real estate to be so benefited, and to the
extent of said benefits, and did assess the excess of
such benefits on the City at large; and did give all
parties interested in, or affected by, the said im-
provement, ample opportunity at each of the above
mentioned meetings, to be heard upon the subject
of the assessment; and did view the premises; and
did assess the said expense with due regard to the
rights and interests of all persons concerned, and
as well upon the owner or owners whose name or
names is or are known, as upon such whose name
or names the said Board, upon careful and diligent 0




14

Schedule annexed to Return.

inquiry, have not been able to ascertain, and who
are therefore designated as “owners unknown”,; and
upon the several parcels of the said lands and real
estate owned by them respectively, at the sums
affixed to their several respective names and desig-
nations, in a certain schedule, hereinafter follow-
ing—which schedule contains a brief description of
the several parcels of said lands and real estate;
-specifying the locality thereof, with reference to
streets, numbers and cross-streets, as far as same
can be conveniently stated.

SOHEDULE OF BENEFITS

Scotland Road Paving (South Orange Line to the southside of Hillside Avenue)

Bl Lot Owner Description Ftge. Pav, Curb. Total
4.73659 1.854N
.968R
East S

109 M & E RR Co..702.28 s fr. 86.00” 203.68 159.44N
Main St, ftge.
86" depth—

109 628.7” s fr. 7358/ 348.52 136.41N
Main St, ftge.
73.58, depth—

112 Hudson Realty 159.67" n fr. 25.28’ 119.50 46.7TN

Co. Mechanic St

ftge. 58 depth—

(WesT SIDE)

132 44 D.L.&W.RR.Co. .N'W corner of 52.5
Freeman St
ftge. 70’ depth
30.2

M & E RR Co..Highland Ave 301/ 1425.75 1425.71
Depot, ftge.
301
NW corner 2337 1103.62 435.69N 1539.31
Globe St,
ftge. 283¢
depth—
(Map attached)
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AND we do also certify and report, that we do re-
turn, herewith, a map, attested by the signatures of
the undersigned, and bearing even date herewith;
which map shows not only the said lands and real
estate taken for, or damaged by, the said improve-
ment, and for which we have so assessed damages,
but also any lands and real estate which, in our
opinion, are benefited by said improvement, or upon 1¢
or by reason of which we have so made any assess-
ment for the benefits of said improvement.

AND we do also certify and report, that no mem-
ber of the said Board who has acted in this matter,
is or has been personally interested in either of the
said assessments. Witness our hands, on this
twentieth day of April, A. D. 1926.

FRANK M URRAY

RicHARD J. FITZMAURICE
WiLLiaM J. KEARNEY
GEORGE RoAcH

GEORGE PERRY

Endorsement
ASSESSMENT REPORT
for
PAVING—CURBING—ETC.

SCOTLAND ROAD

Presented to the Board Of Commisioners July 20,
1926 and ordered considered August 10, 1926
Rectified and confirmed by the Board of Commis-
sioners, August 10, 1926.

J. ALEXANDER NEILL, City Clerk

Accepted without interest until October 9, 1926.
Entered Book 9, pages 159-199 : 40
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Reasons.

Filed December 9, 1927.

NEW JERSEY SUPREME COURT.

W

THE DELAWARE, LACKAWANNA AND
WESTERN RAILROAD COMPANY, Lessee
of The Morris and Essex Railroad

10 Company, and THE MORRIS AND
EsSEX RAILROAD COMPANY

Prosecutors , :
>~ On Certiorari.

Vs

THE CITY OF ORANGE, a Municipal Cor-
poration, and THE BoOArRD oF CoM-
MISSIONERS OF THE CITY OF ORANGE

Defendants
20

s

The Delaware, Lackawanna and Western Rail-
road Company, Lessee of The Morris and HEssex
Railroad Company, and The Morris and Essex Rail-
road Company, prosecutors in the above entitled
proceeding, herewith set out their reasons why the
assessments sought to be reviewed by the writ of
certiorari allowed in the above entitled cause,

30 should not be set aside, vacated and for nothing
holden, to be as follows:

I. Because said assessments were and are illegel
and invalid for the reason that the City of Orange
under and by virtue of a certain contract entered
into by it with The Delaware, Lackawanna and
Western Railroad Company and The Morris and
Essex Railroad Company, dated March 28, 1916,
expressly exempted and freed the prosecutors, and

40 each of them, from all expense by assessment or
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Reasons.

otherwise, for all work of street paving, repaving,
curbing, guttering, etc. as more particularly set out
and forth in the contract so referred to.

IT. Because under a certain contract entered into
by and between the prosecutors and the defendant
The City of Orange, dated March 28, 1916, the said
defendant TheCityof Orange contracted and agreed 1
to do the work of the paving and curbing for which
it subsequently unlawfully and illegally assessed
the prosecutors, without expense by assessment or
otherwise to the prosecutors.

ITI. Because the said assessments were and are
in other and divers respects, illegal and unlawful.
Dated, December 8th, 1927.

FrEDERIC B. ScoTT a8
Attorney of Prosecutors.

30

40
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Stipulation and Testimony.

NEW JERSEY SUPREME COURT.

THE DELAWARE, LACKAWANNA &
WESTERN RATLROAD COMPANY, Lessee
of THE MORRIS & ESSEX RAILROAD

o CompaNy and THE MORRIS & HESSEX
RAILROAD COMPANY,

Prosecutors, ; y
On Certiorari.

V8.

THE CITY OF ORANGE, a municipal cor-
poration, and the BoARD oF COMMIS-
SIONERS OF THE CITY OF ORANGE,

Defendants.

TRANSCRIPT of testimony taken in the above
entitled cause before Nicholas W. Bindseil, a
Supreme Court Commissioner of New Jersey,
at his office, 929 Federal Trust Building,
Newark, New Jersey, on Friday, December
30, 1927, at 2 p. M., pursuant to order of the
court and on notice.

30 APPEARANCES :—

Mg. FreDpERIC B. ScorT for prosecutors.
Mr. WiLLiaM A. CALHOUN for defendants.

It is stipulated and agreed by and between
the attorneys for the respective parties, that
the testimony may be taken stenographically by
the Commissioner and afterwards reduced to
typewriting, the signing of the same being
waived.
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Testimony taken in support of Certiorari.

It is stipulated between the attorneys of the
respective parties that the following matters,
things and facts may be admitted without offer
of formal proof:

1. That attached to this stipulation is a true
copy of the contract between the City of Orange
and the Delaware, Lackawanna & Western
Railroad Company, Lessee of the Morris &
Essex Railroad. Company, dated March 28,
1916.

(Marked Exhibit P-1.)

2. That the date when the work under the
contract in question, Exhibit P-1, was begun,
was about July 1, 1916, and the date when said
work was completed was about January 1, 1919.

3. That an ordinance was passed by the City 20
of Orange on September 14, 1920, for the im-
provement of Scotland Street, now known as
Scotland Road, by the laying of a new pave-
ment. The contract for a period of this work
was awarded on September 1, 1921 and the
work accepted on November 7, 1921.

4. The balance of said work from Central
Avenue extending in a southerly direction to
the South Orange line was done during the lat
ter half of the year 1924.

Mr. Scott: I will agree to the following, sub-
ject to objection as to its materiality.

5. Lincoln Avenue, a street in the City of
Orange, upon which the Railroad Company is
also the owner of lands, was repaved subse-
quent to the completion of the railroad track
elevation, and the company pald pavm(r assess-
ments upon the same. : 40
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Kenneth F. Crane—Direct.

KENNETH F. CRANE, a witness called on behalf of
prosecutors, being duly sworn according to law, on
hig oath testified as follows:

DIRECT-EXAMINATION BY MR. SCOTT:

Q. Mr. Crane, you are the City Engineer ot

Orange? A. I am.

10 Q. And have been for how long? A. Officially
since 1923, January 1.

Q. And prior to that time what was your
capacity? A. I served temporarily as City Engi-
neer during a short period, and as assistant engi-
neer for quite some years previous to that. Prior
to the making of what is known as the Elevation
Contract, of March 8, 1916, I was assistant engineer
at that time.

Q. You are familiar with that contract and the
work done under it? A. In a general way, yes.

Q. You are also familiar with the assessments for
paving and curbing, which are involved in this par-
ticular proceeding? A. On Scotland Road, yes,
sir.

Q. I show you a blue print and ask you, after
looking it over, whether that print correctly repre-
sents in a general way the territory covered by what
is known as the Scotland Road improvement and
30 the assessmentg involved in this particular case?

A. Yes, it does; that generally covers it.

20

Mr. Scott: I offer that blue-print in evi-
dence.

(Marked Exhibit P-2.)

Q. Looking at this Exhibit P-2, Mr. Crane, will
you indicate in red with a cross where lot 3, block
40 109, is located? A. I have marked it with a cross.




21

Kenneth F. Crane—Direct.

Q. And lot 6, block 109, will you mark that? A.
That is directly north of lot 3, presumably here (in-
dicating) ; I will mark it by a cross with a cirele
around it.

Q. Will you indicate lot 6 in block 112? A. I
will make a cross with a square around this one.

Q. And lot 12, on block 111? A. I will mark that
with a circle. 10

Q. And lot 44, block 132? A. That is the corner
lot which I will mark with a cross and a circle
around it.

Q. Is the Highland Avenue depot property cor-
rectly shown on the print in question, Exhibit P-2?
A. As near as I can determine, by the picture
shown here. :

Q. And that runs from Stetson to Freeman
Street? A. Exclusive of lot 44, and the triangular ,,
strip from the north wall to Stetson Street is what
we have called the depot property. I will mark that
with a D., for Depot.

Q. Mr. Crane, will you tell us with respect to the
assessments in question, what the assessment of
$306.12 against lot 3, block 109, was for, and
whether for curbing or paving? A. The assessment
is for paving and curbing.

Q. And what was the frontage there? A. The
frontage as used for the assessment was 86 feet. ‘
Q. And at what basis was the curbing? A. The
curbing was on the base of $1.854 for new curb; this

was entirely paved with new curb.

Q. How about the paving? A. The paving was
for the same frontage, at the rate of $4.7365 per
foot.

Q. Will you take lot 6, block 109; and give us the
same data? A. That has a frontage, according to
our records, of 73.58 feet. The paving was $348.52; 40
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Kenneth F. Crane—Direct.

the curbing $136.41, entirely new curb; total
$484.93.

Q. Will you look at block 111, lot 12, and tell us
whether that was for paving and curbing, and give
us the data on that? A. That is the parcel on the
northwest corner of Glebe Street?

Q. Yes. A. There is 233 feet frontage on Scot-
land Road there. The assessment for paving is
$1,103.62, curbing $435.69, all new curbing, total
$1,539.31.

Q. These figures for new curbing and new pav-
ing that you have mentioned before, are applied to
all these assessments involved here? A. To all the
assessments involved. T might also add, that where
there is any re-set curb, the rate is at 96.8 cents per
front foot. That is the only other item that may
come in.

Q. Will you kindly look at lot 6, block 112, and
give us the data on that? A. That hag a frontage of
25.23 feet, paving $119.50, curbing $46.77, all new
curbing, total $166.27.

Q. Will you look at lot 44, block 132, is that for
paving and curbing both? A. 52.5 feet has been
used for the frontage there; that is for paving only,
$248.67.

Q. Will you let us know with respect to the
assessment of $1,425.71 against the Highland Ave-
nue Depot property, and tell us what the frontage
was there, and what the assessment was for? A.
The frontage used for the Highland Avenue Depot
was the distance from lot 44 to the projection
opposite the wall on the northerly side.

Q. How many feet? A. Approximately 301 feet.

Q. Was that for new paving? A. That was for
new paving only.

Q. And that assessment was $1,425.71? A. Yes.




23

Kenneth F. Crane—Direct.

Q. While you are still at it, will you look again
and tell us with respect to whom the assessment
$166.27, block 112, lot 6, was made? A. The Hudson
Realty Company seems to be the name indicated in
the report of the Assessment Commissioners.

Q. Can you indicate on Exhibit P-2 just where lot
29, block 146, is located? A. There are no figures
indicated on there. I refer to the report of the 1o
Assessment Commissioners.

Q. Can you indicate it on Exhibit P-2? A. I in-
dicated it right here by a circle and cross.

Q.- To whom is that assessment made? A. There
doesn’t seem to be any lot 29 in the assessment re-
port, unless it is covered by two lots 30 indicated
in the assessment report.

Q. Will you look at the sixth page of that sched-
ule, at the bottom of the page? A. Of the type-
written report of the assessment commissioners? *

Q. Of the schedule, which is attached to the re-
port. A. Hudson Realty Company is listed here as
the owner.

Q. And can you indicate on this Exhibit P-2
where that lot is? A. Chestnut street is not shown
on Exhibit P-2.

Q. From your knowledge can you tell us where
that is located? A. It is the northwest corner of
McChesney Street and Scotland Road, by the 30
description in my report.

Q. If you will look at the last page of what I
have got here as a memorandum “West Side Details
Continued—Item of Exemption.” Will you see if
any reference is made to an exemption of block 146,
lot 29, assessed to the Hudson Realty Company?
A. There is block 146, lot 29, Hudson Realty Com-
pany, exemption $225.23.

Q. Can you tell us, if you know, why there was an 40
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exemption made in that particular instance? A.
As I recall the conditions as we went over it, that
was part of the main stem of the railroad.

CROSS-EXAMINATION BY MR. CALHOUN :

Q. Will you look at the assessment report and
state to whom lot 3, block 109 was assessed? A.
Assessed to the M. & E. Railroad Company.

Q. Meaning Morris & Essex Railroad Company?
A. Yes.

Q. And will you look at lot 6, block 112, and state

~ to whom it is assessed? A. Hudson Realty Com-
pany.

Q. Will you look at lot 6, block 109, and state to
whom it is assessed? A. Block 109, lot 6, Morris &
Essex Railroad Company.

Q. And lot 12, block 111, who was that assessed
to? A. The northwest corner of Glebe Street, to

the Morris and Essex Railroad Company.

Q. And the property described on the assessment
report as the Highland Avenue Depot, to whom was
that assessed? A. Morris & Essex Railroad Com-
pany ; it is the Highland Avenue Depot.

Mr. Scott: This is the $1,425.71 assessment?
Witness: Yes.

Q. Will you look at lot 44, block 132, and state to
whom that is assessed? A. It is assessed to the
D. L. & W. Railroad Company.

Q. You stated in your direct-examination that lot
29, in block 146, was exempted on account of there
being no benefit. A. It is part of the main stem.

Q. What was the depth of that lot from the
street, approximately? A. The original depth of
that property previous to the acquisition by the

40 railroad was 39.04 feet from Scotland Road, taper-
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ing tonothing at Nassau Street. The railroad main
stem now is a wall and changing to an embankment,
very close to McChesney street, as I recall.

Q. At the time the assessment was made, the wall
was completed, presumably? A. Yes, sir.

Q. And what depth did it leave after the comple-
tion of the wall, on this property, approximately?
A. As near as I can guess offhand, there may be
ten to twelve feet, McChesney Street tapering down
to the wall at nothing on Scotland Road, near
Nassau Street.

Q. So that this particular piece would form a
triangle with a base of ten or twelve feet, and run-
ning to the apex, where it would be nothing? A.
Yes.

Q. So that independent of the ownership, there
would have been no benefit, would there, to this
property? A. Presumably not; that is what we
assume.

Q. And was that the real reason for not assess-
ing this triangular gore? A. It was not assessed,
because there was no benefit to the frontage in-
volved there, the majority of it being embankment.

Q. The plot being so narrow? A. Yes.

REDIRECT-EXAMINATION BY MR. SCOTT:

Q. When on your direct-examination you referred
to the exemption of this property, lot 29, block 146,
not being assessed on account of being part of the
main stem, what did you mean? A. What we
usually cover in the main stem, as I understand
it, is the main tracks used by the railroad and any
embankment or wall.

Q. And what railroad was that that you had
reference to? A. It is gemerally known as the
Lackawanna Railroad through the City.

Q. The D. L. & W. Railroad? A. Yes.

20

30

40
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John T. Drake—Direct—Cross.

JoHN T. DRAKE, a witness called on behalf of
prosecutors, being duly sworn according to law, on
his oath testified as follows:

DIRECT-EXAMINATION BY MR. SCOTT:

Q. Mr. Drake, you are connected with the D. L.
& W. Railroad Company in what capacity? A.
Assistant engineer.

Q. That is in the civil engineering department?
AiYes:

Q. You are familiar with the various properties
of the Railroad Company? A. Yes, sir.

Q. Will you kindly look at this Exhibit P-2, and
direct your attention to what is known as lot 6,
block 112? A. Yes.

Q. Have you with you the original deed for that
property? A. I have the deed conveying it from the
Hudson Realty Company to the Morris & Essex

Railroad Company.

Q. And that property was conveyed by the Hud-
son Realty Company to the Morris & Essex Railroad
Company when? A. May 3, 1920.

Q. And recorded when? A. December 18, 1920.

CROSS-EXAMINATION BY MR. CALHOUN :

Q. Mr. Drake, the deed from the Hudson Realty
Company, of which you previously testified, convey-
ing property on Scotland Street, in the City of
Orange, was made to whom? A. To the Morris &
Essex Railroad Company.

Q. And to the best of your knowledge, the Morris
& Essex Railroad Company is still the owner of
the properties described in this deed? A. Yes.

Q. And these properties include what is known

40 as lot 6, block 112? A. Yes.
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John 8. Friery—Direct.

JOHN S. F]:i{IERY, a witness called on behalf of
prosecutors, being duly sworn according to law,
on hig oath testified as follows:

DIRECT-EXAMINATION BY MR. SCOTT:

Q. You are connected with the D. L. & W. Rail-
road Company in what capacity? A. Engineering
department. ‘ 10

Q. And have been for how long? A. Twenty
years.

Q. And you are familiar with what is known as
the Orange Elevation Improvements? A. Yes, sir.

Q. And in what capacity did you serve the rail-
road at that time? A. Chief of the surveying party.

Q. I show you Exhibit P-2 and ask you if that
correctly represents the track lay-out of the
D. L. & W. Railroad Company after the improve-
ments in question were made? A. Yes, sir.

Q. And can you indicate with this pencil in red
just where the old tracks ran? A. Approximately.

Q. Please do so. A. I have indicated it on the
map by a red line from Lincoln Avenue, at the
Orange Station to Freeman Street at the Highland
Avenue Station.

Q. At the east, or left-hand side, of this Exhibit
P-2, T notice a large number of tracks; will you tell
us what those tracks are; that is, whether they 80
were main stem tracks or freight yard tracks? A.
They are freight yard tracks and express tracks.

Q. And also include the main running tracks? A.
Yes.

Q. And as I note, this line which you say was the
old line of the railroad company before the improve-
ments, I note it runs down parallel to Scotland
street, on what is described on that map as the old

right of way? A. Right. = - 40
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John 8. Friery—Cross.
Stipulation.

Q. And that was the old right of way of what?
A. Of the Morris & Essex Railroad Company.

Q. Prior to these improvements made under the
contract, Exhibit P-1, were you familiar with what
kind of a street Scotland Street, or Scotland Road,
was? A. As I remember, Scotland Street at the
railroad, it was a dirt road at that time.

Q. That was prior to your taking charge? A.
That wag about the time the construction started.

CROSS-EXAMINATION BY MR. CALHOUN :

Q. And at the time the railroad elevation im-
provement was completed, Scotland Street was still
a dirt road? A. It was still a dirt road.

Mr. Scott: One question I omitted.

Can you indicate where the Scotland Road
viaduct is on this map, Exhibit P-2?

Witness: I have indicated it. There is one
abutment, and this would be the other abut-
ment there (indicating).

Stipulation.

6. Itisstipulated and agreed that the correct
assessment for lot 6, block 109, is $484.93, and
not $488.93, as shown in the writ of certiorari.

7. It is stipulated and agreed that a notice of
appeal involving the same assessments involved
in the present suit was taken by the Railroad
Company to the Essex County Common Pleas
on September 13, 1926. Said matter has not
been prosecuted or determined, and the case
has not been discontinued.
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AGREEMENT, made the 28th day of March, 1916,
between the City of Orange, a municipal corpora-
tion in Issex County, New Jersey, party of the first
part, hereinafter called the City, and the Delaware,
Lackawanna and Western Railroad Company,
lessee of the Morris and Essex Railroad, party of
the second part, hereinafter called the Railroad
Company.

10

WHEREAS the railroad of the Railroad Company
extends through the City of Orange, crossing all in-
tersecting streets at grade, and

WHEREAS for the purpose of securing greater
safety to persons and property and to facilitate the
construction and maintenance of other than grade 20
crossings of said railroad and streets, the parties
desire said railroad to be relocated and elevated
above the grade of said intersecting streets, and
other improvements to be made in said railroad and
appurtenances, and

WHEREAS the act approved March 20th, 1901,
and the act approved April 14th, 1903 and the
amendments thereof and supplements thereto, have gg
authorized such contracts as shall be made in pur-
suance thereof, and

WHEREAS the Board of Commissioners of the City
of Orange, has, by ordinance approved March 14th,
1916, authorized the making of this contract:

Now THEREFORE, THIS AGREEMENT WITNESSETH :
That the parties hereto, in consideration of the ,,
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premises, have agreed and do hereby agree with
each other as follows:

I.
GENERAL DESCRIPTION AND PLANS.

The tracks and passenger stationg of the Railroad
Company shall be relocated and reconstructed and
the streets intersected by the railroad shall be
changed, in accordance with the plans and profiles
hereto annexed and hereby made a part hereof and
identified by the signature of G. J. Ray, Chief Engi-
neer of the Railroad Company, and Daniel F. Mina-
han, Mayor of the City, viz:

(a) General location map showing new line and
tracks, profiles of streets and new stations at
Orange and Highland Avenue and streets and
topography adjacent to railroad in two sections,

Viz:

SEc. 1. From the East Orange-Orange line to
Glebe street, dated January 1st, 1916.

SEC. 2. From Glebe street to Orange-South
Orange line, dated January 1st, 1916.

(b) Profile of the grade of the main tracks as re-
located and elevated, dated January 1st, 1916.

(¢) Should there be any omission in the written
portions of this agreement, in describing or specify-
ing the work to be done, the maps or profiles shall
govern.

K.
CROSSINGS.

The Railroad will be elevated so as to cross all of
the streets intersecting same (excepting Scotland
40 Street, which is to be carried over the railroad and
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excepting Prince, Commerce and Bell Streets which
are to be vacated) upon reinforced concrete bridges
(excepting Cone street, which is to be crossed by a
steel bridge encased in concrete), resting upon con-
crete abutments erected along the side lines of the
streets, and with concrete columns or piers upon
the curb lines and in the center of the streets where
necessary, as shown on the plans, it being under- 1¢
stood that the maximum length of single spans of
said concrete bridges is twenty-four (24) feet. The
vertical clearance, width of openings, and necessary
changes in the grade of streets being shown upon
the attached plans and profiles. The clearances
beneath the railroad bridges at all said crossings
shall be not less than 1214 feet and at Cone Street
and Central Avenue the vertical clearances will not

be less than 1314 feet. oo

(b) Scotland street will be carried over the main

and yard tracks upon a steel and concrete viaduct,
with earth filled approaches, at a maximum eleva-
tion of not to exceed approximately eighteen feet
above the present grade, and with approaches
thereto not exceeding 6 per cent.

ITI.
OTHER STREET CHANGES. 30
(@) The City shall vacate Prince street and Com-
merce street between the railroad right of way lines,
and for the purpose of maintaining a thoroughfare
of Hill street, Hill street shall be extended at its
present width easterly to Oakwood Avenue.

(b) Bell street shall be vacated from the easterly
line of Glebe street to the northerly side of the rail-
road. i e e 40
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IV.
OTHER IMPROVEMENTS.

(a) The Railroad Company will erect new pas-
senger stations on the south side of the tracks, with
suitable grounds and approaches, between Essex
Avenue and Lincoln Avenue, and between Freeman
street and Stetson street, with Shelter houses on
the north side of the tracks, connected with the
main stations by suitable subways.

(b) Wherever the Railroad Company has or
shall acquire sufficient right of way for the purpose,
the retaining walls of the Company’s embankment,
shown upon the attached plans, may be reduced,
omitted or relocated, as conditions will permit.

(¢) At Lincoln Avenue and other streets, the
grade whereof is to be depressed, in consequence
whereof the sewers and drains must be relocated
or reconstructed or new sewers or drains con-
structed, the City shall proceed to construct, recon-
struct or relocate the necessary sewers or drains
before the Railroad Company is required to change
the grade of said streets.

(d) All of the work specified to be performed
by either party shall be commenced and completed
by it at such times and in such manner as to not
interfere with or delay the work to be performed
by the other party or to cause any unnecessary
expense to the Railroad Company or the City in
the performance of its work.

(e) If, during the progress of the work, it shall
be found desirable or necessary to make any changes
in this agreement or in the plans of the work such

40 changes shall be particularly described in writing
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or by a revised plan, and when approved by the
Railroad Company and by resolutions of the City
Commissioners, this agreement and the plans shall
be deemed amended accordingly.

W
TEMPORARY CONDITIONS.

(¢) As it will not be practicable to maintain
traffic on all parts of the present roadbed during
the construction of the work, permission is hereby
granted by the City to the Railroad Company to
construct and maintain for such time as shall be
necessary, temporary main tracks in, along and
across the streets intersecting and adjacent to the
railroad and at the grade thereof or otherwise, as
may be necessary for the prosecution of the work. e

(b) During the grading of streets and erection
of bridges, certain of the streets will necessarily be
obstructed or temporarily closed, and the permis-
sion of the City is hereby given to the Railroad
Company to temporarily obstruct or close such
streets as shall be found necessary for the proper
prosecution of the work. So far as the work will
reasonably permit, alternate streets will be kept
open for traffic. Provided, however, that if the
City of Orange is compelled by law to pay damages
to any owner or occupancy of abutting property, by
reason of the temporary closing or obstructing of
streets as herein mentioned, such damages shall be
counted as part of the property damages herein-
after mentioned, the payment of which the parties
hereto have agreed to share.

(¢) The Railroad Company is also given per-
mission to relocate and  temporarily maintain its 40
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telegraph, electric light, signal and other lines, if
necessary, in and along the convenient streets near
the Railroad until such time as they can be re-
placed on the Company’s right of way.

(d) Wherever the Company shall place tem-
porary tracks, poles and structures in, across or
along the streets or public places of the city, said
tracks, poles and structures shall be removed by
the company as soon as the progress of the work
will permit and the Company will restore all such
places so occupied to their former condition as soon
as possible.

(e) Inasmuch as it will not be possible to com-
plete the bridge over Oakwood avenue at the eleva-
tion shown upon the attached plans until such time
as the Railroad Company shall have agreed with
the City of East Orange for the extension of its

elevated grade line into such city, it is agreed that
the Railroad Company shall construct a temporary
grade line, extending easterly from the proposed
new grade at Hickory street to the present grade
of the tracks near Harrison street in the City of
East Orange, and that said grade shall be raised
and the bridge at Oakwood avenue completed in
accordance with the plans hereto annexed as soon
as the Railroad Company shall have completed
arrangements to extend the proposed elevated
grade line into the City of East Orange, and while
said temporary grade line is maintained the Rail-
road Company shall provide a suitable passage for
vehicular and pedestrian traffic along Oakwood
avenue and beneath the said temporary grade line
with a clearance for vehicles of not less than 11
40 feet.
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VI

EXPENSE AND DAMAGES.

(a) All of the work of construction and recon-
struction of the Railroad Company’s tracks and
structures and street bridges and the supports
thereof, including the Scotland street viaduct, and
the grading and regrading of streets, shown on at- 10
tached profiles, excepting the grading and paving
of Hill street extension, shall be performed by the
Railroad Company at its own expense.

(b) The City shall exercise its right and powers
in this behalf in requiring and causing the owners
and operators of all wire lines and overhead struc-
tures, street railways and gas and water pipes,
telephone and other conduits, and other subsur:
face structures in the streets affected by the work, 20

to move, remove or reconstruct the same, as may
be necessary, at such times and in such manner as
to facilitate the work contemplated by this agree-
ment.

(¢) The City shall, in connection with and as a
part of this improvement, and without expense to
the Railroad Company by assessment or otherwise,
do all work of street paving, repaving, curbing,
guttering, laying and relaying of sidewalks and
crosswalks, constructing, moving or reconstructing
municipal sewers and drains, catch basins, munie-
ipal pipes, lamps, electric light lines, poles, con-
duits and other municipal structures in, across and
along the streets and public places affected by the
work under this contract, excepting the sidewalks
on the northerly side of Scotland street, between
Stetson street and Freeman street, adjacent to the
station grounds. W
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(d) The City shall in the first instance pay all
sums of maney which may be lawfully awarded to
or recovered by the owners or occupants of lands
or buildings as damages on account of the altera-
tion of the grades or vacation of parts of streets
as required by this agreement, and the Railroad
Company will pay to the City sixty per cent.
of all such amounts paid by the City, provided
that no settlement of such damages shall be made
by the City without the consent of the Railroad
Company and that the Railroad Company may
appear by its attorneys in all proceedings insti-
tuted to recover, determine or award such damages;
and provided further that if the total amount of
such damages paid by the City shall exceed the
sum of $50,000.00 the Railroad Company will pay
to the City, in addition to the sixty per cent. there-
of, the total amount of all such damages in excess
of $50,000.00.

(e) Wherever the Railroad Company, with the
consent of the City, can and may find it desirable
to effect settlements and obtain release of any such
damages, or to reduce or mitigate any such damages
by altering or restoring the lands and premises of
or providing temporary facilities for any person
who would otherwise be entitled to an award of
damages, the Railroad Company shall be credited
in the account of such damages, with the expense
incurred by it in doing such work; and the amount
thereof shall be divided and borne in the propor-
tions above specified; provided, that the amount
of such expense shall be approved by the govern-
ing body of the City of Orange. The City and the
Railroad Company hereby waive any and all claims
for such damages to any lands or property owned
or controlled by them.
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(f) The City shall by proper proceedings ac-
quire the necessary land and do all necessary work
for the extension of Hill street aforesaid, and the
Railroad Company will pay to the City on account
thereof the sum of $4,500.00, payable when the
land is acquired by the city.

(g9) The Railroad Company shall at its own ex-
pense maintain its stations and other structures,
and the supports and spans of all bridges, and the
City shall, without expense to the Railroad Com-
pany, maintain the pavements and other wearing
surfaces of all highway bridges, streets and side-
walks, and all facilities constructed by or for the
City and general public.

(h) The Railroad Company is hereby given con-
sent, permission and authority, at its own ex-
pense, and under the supervision of the City En-
gineer, to construct and connect all necessary sew-
ers, drains and water pipes to and from its lands
and structures with the City’s sewers, drains and
water pipes in adjacent or convenient streets, such
work, however, to be done in accordance with the
ordinances of the City relating thereto, excepting
that the Railroad Company shall not be required
to pay any permit or license fees therefor.

(¢) The Railroad Company shall not be required
to do any work or provide any materials, or assume
any expense, whatever, in connection with any
matter or thing except as specifically stated herein
or shown upon the annexed plans.

() When the work provided for in this contract
is completed the Railroad Company will convey,
by bargain and sale deed, to the City of Orange, 40
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the lands now occupied by the Railroad Company,
between the southerly side of Glebe Street and
the northerly side of Stetson Street.

VII

ORDINANCES AND RESOLUTIONS.

In order to avoid unnecessary delay and expense,
the City shall, as soon as possible, pass and adopt
all ordinances and resolutions, and take all other
official action which may be required or desirable
to alter the grades, vacate or otherwise change parts
of streets, as herein provided, and to satisfy all
lawful claims for damages and otherwise to effec-
tuate and facilitate the progress and completion of
the work covered by this agreement.

The City shall, in the first instance, take all
official action which may be necessary or desirable
to effectuate the changes described in Central
avenue, and any other street herein mentioned,
which may be under the care, custody or control
of the Board of Chosen Freeholders of Essex
County, and shall also, as far as possible, obtain
the approval and concurrence of said board of and
in such changes as far as the same is necessary or
desirable.

VIEE:

MISCELLANEOUS.

(¢) The Railroad Company’s rights and privi-
leges and the lawful use and operation of its proper-
ties and franchises shall not be limited or modified

40 other than as specfically set forth herein.
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(b) The work herein described shall be com-
menced within 60 days from the date hereof and
shall be prosecuted vigorously to completion.

(¢) It is further stipulated and agreed that each
and every one of the acts and things to be done and
performed by each of the parties hereto is an essen-
tial consideration for the acts and things to be done 10
and performed by the other party, and that each
of the terms of this agreement is a necessary
and proper part of the work of improvement
herein provided for, and in case either party
to this contract shall refuse, neglect or omit to do
any act, or take any proceedings herein required to
be done or taken by such parties, or which shall be
necessary to be done in order to accomplish the ob-
jects contemplated by thiy agreement, proper action
may be taken in the proper court by the other party
or parties hereto to compel specific performance
of any such acts or proceedings, or to restrain any
violation of the terms hereof, in addition to the
right to enforce any legal claims for damages on ac-
count of such refusal, neglect or omission.

20

IN WITNESS WHEREOF the party of the first part
has by an ordinance of its Board of Commissioners,
caused this agreement to be executed on its behalf
by the signatures of the Mayor of the City of Orange
and the corporate seal of said City of Orange to
be hereunto affixed, attested by the clerk of said
City, and the party of the second part has caused
this agreement to be signed by its President and
its corporate seal to be hereunto affixed, attested
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by ity secretary, the day and year first above
written.

THE DELAWARE, LACKAWANNA AND WESTERN
RATLROAD COMPANY.
By W. H. TRUESDALE.

President.
10

Attest:
R. B. ScCoOrieLp.
(SEAL) Asst. Secretary.

Authorized by Board of Managers
of the D. L. & W. R. R. Co,,
March 30th, 1916.
R. B. SCOFIELD,

920 Asst. Secretary.

Form Approved
W. 8. JENNEY,
General Counsel.

Tae CiTy OF ORANGE IN THE COUNTY OF
ESSEX.

By DANIEL F. MINAHAN,
Mayor.

30
Attest:

JOHN J. BYRNE.
Clerk (SEAL)




Certificate.

I HEREBY CERTIFY that the foregoing testimony
was taken pursuant to Notice, before me as Supreme
Court Commissioner of New Jersey, at my office,
929 Federal Trust Building, Newark, New Jersey,
on KFriday, December 30, 1927, at 2 p. M., in the
presence of Mr. Frederic B. Scott, for pr‘os‘ecutors,lo
and Mr. William A. Calhoun, for defendants;
that it was stipulated and agreed by and between
the attorneys for the respective parties, that the
testimony should be taken stenographically by me
and afterwards reduced to typewriting, the signing
of the same being waived ; and it was further stip-
ulated that certain matters, things and facts as
therein stated should be admitted without offer of
formal proof. I further certify that the foregoing
is a true and correct transcript of my shorthana 20
notes of the testimony and proceedings before me.

NicHOLAS W. BINDSEIL
Supreme Court Commissioner of
New Jersey.
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Opinion of Supreme Court.

Filed August 7, 1928.
No. 299 January Term, .1928.

NEW JERSEY SUPREME COURT.

W

10 THE DELAWARE, LACKAWANNA AND
WESTERN RAILROAD COMPANY, Lessee
of The Morris and Essex Railroad
Co., and THE MORRIS AND KSSEX
RAILROAD COMPANY,

Prosecutor,

V8.

THE CITY OF ORANGE, et al.,
Defendants.

J

ON CERTIORARI REVIEWING ASSESSMENTS.

ARGUED JANUARY TERM, 1928. DECIDED MAY TERM,
1928.

FrepERIC B. Scorr,
For Prosecutor,

30 WiLLiAM A. CALHOUN,
For Defendants.

ARGUED BEFORE PARKER, MINTURN and CAMPBELL,
JJ.:

PER CURIAM :

This writ reviews certain assessments levied for
street improvements, in the City of Orange. Four
40 of the assessments were levied against the Morris
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and Essex Railroad Company ; one against the Dela-
ware, Lackawanna and Western Railroad Company,
and one, by mistake, against the Hudson Realty
Company. It is conceded that the latter assessment
should have been against the Morris and Essex Rail-
road Company.

In 1916 the City of Orange, entered into a con-
tract with the Delaware, Lackawanna and Western
Railroad Company, described therein as lessee of
the Morris and Essex Railroad Company, for the
elevation of its railroad tracks throughout the City.
It was necessary, as part of this work, to change the
grade of a number of streets in order to provide for
proper clearances under bridges to be erected by the
Railroad Company ; the contract also contained the
following provision :

“The City shall, in connection with and as a 20
part of this improvement, and without expense
to the Railroad Company by assessment or
otherwise, do all work of street paving, re-
paving, curbing, guttering, laying and relaying
of sidewalks and crosswalks, constructing,
moving or reconstructing municipal sewers and
drains, catch basins, municipal pipes, lamps,
electric light lines, poles, conduits and other
municipal structures in, across and along the
streets and public places affected by the work
under this contract excepting ete. ete.”.

The track ‘elevation was completed by the Rail-
road Company under the contract about January 1,
1919, at which time Scotland Road was an unim-
proved dirt road. In September 1920, steps were
taken by the City for the paving and curbing of
Scotland Road. The assessments in question were
confirmed by the Board of Commissioners of the 40
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City on August 10, 1926. On November 12, 1927,
this writ of certiorari was allowed.

Prosecutors claim exemption from the assess-
ments by reason of the provision of the contract
herein referred to. But it is manifest that this pro-
vision of the contract, properly construed, merely
exempts the Railroad Company from liability for
damage to City property or improvements existing
at the time of the execution of the contract along,
across or in streets and public places affected by the
elevation work, and does not include subsequent im-
provements, not necessitated by reason of the track
elevation.

The defendant raises the question (1) of laches,
(2) of the election by the prosecutor of a remedy
in the appeal to the Common Pleas, and (3) ques-
tions the right of the Morris and Essex Railroad
Company to the benefit of the contract.

Our examination of the contract, which presents
the basis for the claim of the prosecutor is as al-
ready stated, that it bears no relation to and was
not intended to apply to the improvement in ques-
tion.

The writ will therefore be dismissed, with costs.




Rule of Affirmance.

Entered August 9th, 1928.

NEW JERSEY SUPREME COURT.

W

THE DBELAWARE, LACKAWANNA AND
WESTERN RAILROAD COMPANY, Lessee
of The Morris and Essex Railroad
Company, and THE MORRIS AND ESSEX
RATLROAD COMPANY,

Prosecutors ) !
2 >~ On Certiorari.

V8.

THE CITY OF ORANGE, a Municipal Cor-
poration, and THE BoARD oF COMMIS-
SIONERS OF THE CITY OF ORANGHE,

Defendants.

/

The Court having inspected the proceedings of
the Board of Assessment returned with the Cer
tiorari in this cause and heard the argument of
Counsel, and having duly considered the same, do
Order that the assessment levied by the said Board
of Assessment against the properties of the Prose-
cutor be in all things affirmed, and the Writ
dismissed with costs.

On Motion of

WiLLiAM A. CALHOUN,
Attorney of Defendants.
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Aew Fevsey Gourt of Grvovs and Appeals,

o
THE DELAWARE, LACKAWANA AND
WESTERN RaiLroAD CoOMPANY,
Lessee of The Morris and Essex
Railroad Company, and T'ue Mor-
RIS AND Essex Rairroap Com-

PANY, On Appeal

Prosecutors-Appellants, s S;iglz:"é b

Vs, of Assessments

for Improvements.

Tue City oF ORANGE, a Municipal
Corporation, and THE BoARD OF
ComMmrssioNERs oF THE CITY OF
ORANGE,

Defendants-Respondents.

BRIEF OF APPELLANTS.

Statement of Case.

This is an appeal from the judgment of the
Supreme Court entered on August 9, 1928 (p. 45),
dismissing a Writ of Certiorari obtained to re-
view certain assessments levied for street im-
provements in the City of Orange. Four of
the assessments were levied against the Morris
and Essex Railroad Company, one against the
Delaware, Lackawanna & Western Railroad
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Company, and one, by mistake, against the Hud-
son Realty Company, it being conceded that the
latter assessment should have been against The
Morris and Essex Railroad Company.

Prior to March, 1926, the railroad of the
Prosecutors ran through the City of Orange at
grade, crossing among other highways in that
municipality, a street known as Scotland Road.
On March 28th, 1916, the Prosecutors contracted
with the Municipality of Orange, by virtue of
Chapter 63 P. L. 1901, page 116, and Chapter
257,°P. L. 1903, page 661, and the amendments
and supplements of said Acts, to elevate their Rail-
road so as to cross all of the streets of the Muni-
cipality of Orange intersecting the same, except
Scotland Street, 7. e., Scotland Road, which road
was to be carried over the Railroad on a viaduct,
and certain other streets which were to be vacated
(p. 31, L. 20, et seq.), it being mnecessary as
part of this work to change the grade of a number
of streets in order to provide for proper clearances
under bridges to be erected by the Railroad
Company.

Among the provisions of the contract it was
provided, under “FExpense and Damages” (p. 35,
1. 25, et seq.), that :

“(c) The City shall, in connection with
and as a part of this improvement, and with-
out expense to the Railroad Company by
assessment or otherwise, do all work of street
paving, repaving, curbing, guttering, laying
and relaying of sidewalks and crosswalks,
constructing, moving or reconstructing muni-

.
1
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cipal sewers and drains, catch basins, muni-
cipal pipes, lamps, electric light lines, poles,
conduits and other municipal structures in,
across and along the streets and public places
affected by the work under this contract, ex-
cepting the sidewalks on the northerly side of
Scotland Street, between Stetson street and
Freeman street, adjacent to the station
grounds.”

“(g) The Railroad Company shall at its
own expense maintain its stations and other
structures, and the supports and spans of all
bridges, and the City shall, without expense
to the Railroad Company, maintain the pave-
ments and other wearing surfaces of all high-
way bridges, streets and sidewalks, and all
facilities constructed by or for the City and
general public” (p. 37, line 10, et seq.).

The Prosecutors began the work of elevation
under its contract with the Municipality about
July 1st, 1916, and said work was completed about
January 1st, 1919 (p. 19, line 15).

On September 21st, 1920, and June 23rd, 1924,
The City of Orange passed ordinances providing
for the uniting with the County of Essex in under-
taking the work of improving Scotland Road from
Central Avenue to the South Orange Line by pav-
ing the same from curb to curb with a sheet
asphalt pavement laid on a concrete base, and in-
stalling the necessary drainage connections (p. 8,
line 20, et seq.), and on March 9th, 1926, reso-
lutions were passed by the Municipality for the
purpose of ascertaining and determining the whole
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amount of costs and expenses for said paving and
curbing (p. 10, line 6, et seq.).

In pursuance of said ordinances and resolutions,
The Board of Assessments of The City of Orange
on April 20th, 1926, filed their assessment report
(p. 15, line 14, et seq.), which was confirmed on
August 10th, 1926 (p. 15, line 33), and accepted
(p. 15, line 39).

Among the properties assessed for benefits for
said improvements, were six parcels of land owned
by the prosecutors (set out fully at p. 14 of the
Defendant’s Return), four (4) being assessed
against the prosecutor, The Morris and FEssex
Railroad Company, and one (1) against the Dela-
ware, Lackawanna and Western Railroad Com-
pany, and one (1) against the Hudson Realty
Company—which last mentioned piece of property
the evidence taken under the order allowed by this
Court, was shown to have been owned by The
Morris and Essex Railroad Company since Decem-
ber 18th, 1920, when the deed for said property of
The Hudson Realty Company conveying it to The
Morris and Essex Railroad Company, was re-
corded (p. 26, line 14 ¢t seq.), a period of about six
years before the assessment involved against the
prosecutor, The Morris and Essex Railroad Com-
pany, was confirmed (p. 15, line 35).

Before the Railroad Elevation Improvements
were made under the contract, Scotland Road was

a dirt road (p. 28, line 3, et seq.), and it was
still a dirt road when the elevation work was com-
pleted (p. 28, line 15, et seq.).

An examination of the blueprirft, Exhibit P-2,

—
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inserted at the end of the State of Case, which
correctly represents in a general way the territory
covered by what is known as the Scotland Road
Improvement and the assessments involved in this
particular case (p. 27, line 17, et seq.) shows
by a continuous red line the right of way and the
tracks of the prosecutors prior to the “Elevation
Improvements”, at that time running parallel and
contiguous to Scotland Road, the road subse-
quently improved by The City of Orange.

All of the assessments made against the prose-
cutors which are indicated by various markings
on the blueprint Exhibit P-2 (p. 46), from left to
right being designated as follows; a circle with a
cross therein, a cross, a square with a cross
therein,  a circle, a circle with a cross
therein and the numeral Lot 44, and the mark-
ing D for Depot, were properties located within
the lines of the Railroad Elevation Improvements,
and adjoining and were contiguous to Scotland
Road, and were all within the zone or area af-
fected by said Improvements.

The assessments involved in this matter were
either for paving and curbing, or paving or curb-
ing (pp. 20 to 25).

The Supreme Court in its opinion dealt with but
one question: that, the main question involved in
this appeal as to whether the contract exempted
the Railroad Company from the assessments in
question. In their opinion they disposed of this
point as follows:

“Our examination of the contract, which
presents the basis for the claim of the prose-
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cutors, is as already stated that it bears no
relation to and was not intended to apply to
the improvement in question” (p. 44, line 21,
et seq.).

Grounds of Appeal.

The grounds of appeal asserted and intended
to be argued are as follows:

I. Because the New Jersey Supreme Court
rendered judgment in favor of the City of Orange.

IT. Because the New Jersey Supreme Court
gave judgment in favor of the City of Orange, a
Municipal Corporation, and the Board of Commis-
sioners of the City of Orange, defendants, and
against The Delaware, Lackawanna and Western
Railroad Company, lessee of The Morris and
Essex Railroad Company, and the Morris and
Essex Railroad Company, prosecutors, in dis-
missing the writ of certiorari allowed The Dela-
ware, Lackawanna and Western Railroad Com-
pany, Lessee of The Morris and Essex Railroad
Company, and The Morris and Essex Railroad
Company (P-1 and 2).
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ARGUMENT:

POINT 1.

The Elevation Contract between the Rail-
roads and the Municipality exempted the
Prosecutors from the assessments involved.

The Supreme Court, giving its reasons for the
dismissal of the certiorari that the contract in
question “bears no relation to and was not in-
tended to apply to the improvement in question”
(p. 44, line 3 et seq.), gave the following reasons
for coming to that conclusion:

“Prosecutors claim exemption from the
assessments by reason of the provision of the
contract herein referred to.  But it is mani-
fest that this provision of the contract, prop-
erly construed, merely exempts the Railroad
Company from liability for damage to City
property or improvements existing at the
time of the execution of the contract along,
across or in streets and public places affected
by the elevation work, and does not include
subsequent improvements, not necessitated by
reason of the track elevation.”

An examination of the record, however, leads
the Appellants to respectfully suggest and urge
that the reason given by the Supreme Court for
the dismissal of the Appellant’s certiorari was
both fallacious and unsouﬁd, in view of the record
in the instant case, because it is apparent that the
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work done, and for which assessments were
levied, although not contemporaneous with the
completion of the work under a contract to be
done by the Railroad Company, was included in
the improvements and necessitated by reason of
the track elevation. For from the undisputed facts
in the case, it appears that all the contested assess-
ments were within the area contemplated by the
elevation contract (see blueprint, Exhibit P-2, p.
40) ; that Scotland Road, prior to the Railroad im-
provement and after the Railroad had finished the
particular elevation work, which was contemplated
by the contract, was an unimproved dirt road;
that within a comparatively short time after the
completion of the elevation work by the prose-
cutors, the City started proceedings for the pav-
ing and other improvements of Scotland Road
in the particular area contemplated by the con-
tract and immediately affected by the elevation
contract from assessments against the prose-
cutors.

An analysis of the assessments, as shown in
the Return to the Writ (p. 14), under Schedule
of Benefits, was made by the City Engineer, and
his testimony, which is very brief (pp. 20 to 25
inclusive), and that of the Appellant’s Engineer,

Friery (pp. 27-28), shows that all of the improve-

ment work was new or additional work; 7. e., new
paving, new curbing, new guttering.

Should the reason given by the Supreme Court
properly apply, all that the Municipality, under
such a contract as is involved in this case, would
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need to do, to shirk in a measure part of their
responsibilities and obligations, would be to delay
the improvements contemplated by them as grow-
ing out of the work to such a later day as to cre-
ate an impression, when the matter is placed be-
fore a court, that such improvements, perforce,
because of the lateness in time in which they were
made, were subsequent improvements not neces-
sitated by reason of a track elevation contract.

While it may be true that the Railroad Appel-
lant would be without remedy to force the Munici-
pality to proceed instanter to the making of such
improvements as were within the purview and
terms of the elevation contract, nevertheless the
Municipality’s delay in making such improve-
ments and subsequent assessments affords no
reason to characterize them as “Subsequent im-
provements not necessitated by the track eleva-
tion.”

An examination of Exhibit P-2 (p. 46) shows
by a red line the old right of way of the Railroad
Company, which at that time was a grade, par-
alleling to a large degree Scotland Street, or road,
and the elaborate improvements of the Railroad
Company under the contract also shown by the
exhibit in question, makes so manifest the fact
that the improvements in question, for which the

assessments were levied, were so closely con-
nected with the improvement contemplated by the
elevation contract that it becomes manifestly ap-
parent that the conclusions of the Supreme Court

WEre erroneous.




10

Section C of Article VI of the contract ex-
pressly provides that the City shall pave, repave,
curb, etc., streets and public places affected by
the work under this contract, in connection with

and as part of this improvement, 7. e., railroad

elevation; and while it is unnecessary for the Ap-
pellants to now urge that this section exempted
the prosecutors perpetually from subsequent as-
sessment for the improvement of any of the
streets within the limits of the City and the area
contemplated by the elevation contract, it is urged
with all our force that, the first improvement
(1. e., paving of the dirt road, of Scotland Street,
and the new or original curbing along the same)
was such work as was distinctly contemplated by
the contract.

An examination of the Acts under which the

City was authorized to contract with the Railroad

Company for the elimination of its grade cross-
ings, shows that it had other powers granted it
than those particularly relating to the opening,
vacating, altering the lines and changing grades
of their streets, because the original Act of 1901
(p. 116) provides that the Municipalities are,

“Authorized and empowered to enter into
such contracts with any of the Railroad Com-
panies, whose roads now or hereafter may
enter or lie within their respective towns or
cities, as shall secure greatest safety to
persons and property therein * * * asin
the judgment of such Municipalities respect-
ively may be best adopted to secure the safety
of lives and property.”
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There appears no necessity for this court to
decide whether the contract in question was broad
enough to authorize the Municipality to agree to
exempt the Railroad Company from all assess-
ments within its limits in perpetuity, because that
question is not here presented, the particular
assessments being assessments for original and
new work. Neither would there appear to be any
necessity for passing upon the question as to
whether the acts of the Municipality, in making
the contract, were wultra wvires in view of what
your Court has already said in the case of Morris
and Essex R. R. Co. vs. Newark (76 N. J. L. 555,
at 557, et seq.); for the Respondent does not
question the authority of the Municipality to
enter into the contract in question.

POINT II.

The Prosecutors are not estopped in pur-
suing their proper remedy.

It would appear that the defendants might
urge on their behalf that the prosecutors are either
estopped or have waived their right to question the
assessments involved because, the defendants de-
sired it to appear in the record of this case that:
“Lincoln Avenue, a street in the City of Orange,
upon which the Railroad Company is also the

owner of lands, was repaved subsequent to the

completion of the railroad track elevation, and the
company paid paving assessments upon the same”
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(p. 19, line 33, et seq.). Where said Lincoln Ave-
nue is with respect to the Scotland Road improve-
ment neither appears from an inspection of the
blueprint Exhibit P-2 nor any of the evidence in
the case, and the particular circumstances in con-
nection with the repaving of that street and the
paying of the assessments thereon, is in no way be-
fore the Court, but even conceding that the same
rule of exemption from assessment as contended

for in the assessments now before the Court, was

applicable to the Lincoln Avenue repavements, the
mere paying of a particular assessment on a
particular piece of property of the prosecutors,
cannot in our opinion have any bearing on the
validity or invalidity of the assessments now
before the Court.

Neither are the prosecutors estopped because
they first pursued a fancied remedy.

The defendants on the hearing under the Rule
to Take Testimony desired that it should also ap-
pear in the record and it was so stipulated (p. 26,
line 34, et seq.) : “‘that a notice of appeal involving
the same assessments involved in the present suit
was taken by the Railroad Company to the Essex
County Common Pleas on September 13, 1926.
Said matter has not been prosecuted or deter-
mined, and the case has not been discontinued.”
The weakness in urging such action created an
estoppel or an election of remedies, will appear
manifest on a mere examination of the statutes
governing such matters.

It was true that under the Municipalities
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act as amended by P. L. 1918, g 42, page 486, that
an appeal from assessments for local improve-
ments was permitted to the Court of Common
Pleas of the County wherein such municipality is
located but such appeal was eliminated by the re-
peal of that section of the Municipalities act by
P. L. 2924, g 5, page 506, which act went into im-
mediate effect on March 12, 1924, a period of over
three years before the assessments involved in
this matter were confirmed, and approximately
four years before the writ in the instant case was
allowed. No such procedure as the appeal stipu-
lated about being of any validity at the time of the
giving of the notice, and the proceedings being
strictly statutory with respect to such appeals, the
notice of September 13, 1926, of the prosecutors’

appeal to the Essex County Common Pleas, had

no more validity than if it had been to the Court
of Piepoudre, if said Court were still in existence.

It is thus apparent that there was no election
by the prosecutors-appellants of a remedy on the
appeal to the Common Pleas Court, because the
fatuous choice of a fancied remedy that did not
exist and the futile pursuit of it, even until a
Court should have adjudged that it had no exist-
ence, is no defense to an action to enforce an
actual remedy inconsistent with the one first in-
voked. (Bierce ws. Hutchins, 205 U. S. 340,
at 347; Harvill vs. Davis, 168 Fed. 187; 9 R. C.
3962, see i)




POINT IIIL

The Prosecutors are not in laches.

The defendant may contend that the prosecutors
are in laches because it appears that the assess-

ments involved were confirmed by the Board of

Commissioners of The City of Orange on
August 10th, 1926 (p. 15, line 36), and that

the prosecutors’ writ of certiorari was allowed
them on November 12th, 1927, but your Court,
we believe, has answered such a contention if
advanced by the prosecutors, in the recent case of
Delaware River, &c. Co. v. Twp. Com. of Had-
don, 5 Misc. Reports, No. 10, page 212, where it
said:

“But the respondents contend that if that
be so the assessments should not be set aside
and that the prosecutor is not entitled to have
this writ of certiorari because it is in laches
under both Certiorari act (1 Comp. Stat.,
p. 407, g 15) and the Municipalities act
(2 Supp. Comp. Stat. (1911-1924), p. 2209,
gg 136, 2057), in that a period of nearly
eight months elapsed from the date the assess-
ments were levied and the date of the allow-
ance of the writ. The Certiorari act, supra,
limits the allowance of the writ to sixty days
after such assessments are confirmed, and
the Municipalities act, supra, fixes such limi-
tation at thirty days.

“This would be so if the ground urged for
setting the assessments aside was some
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irregularity in the proceedings, or for an
undue or excessive amount of assessment or
mistake in the manner of making them, but
these limitations do not apply and laches
cannot be successfully urged, where, as here,
the lands were not subject to assessment.
Benedictine Sisters v. Elizabeth, 50 N. J. L.
347 ; Meredith v. Perth Amboy, 63 Id. 520;
Winants v. Jersey City, 42 Id. 349.”

CONCLUSION.

It is urged that for the foregoing reasons the
judgment of the Supreme Court be reversed to
the end that the assessments involved in this mat-
ter be set aside un toto.

Respectfully submitted,

FrepErIC B. Scorr,

Attorney and of Counsel for
Prosecutors-Appellants.

W1239
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Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

Ter DrrLaAwarRe, LACRKAWANNA
AND WesTERN RatLroap Com- i
paNY, Lessee of The Morris
and KEssex Railroad Com-
pany, and Tae MoRRIS AND
Essex RarmLroap ComPANY,
Prosecutors-Appellants, \ Appeal from
Supreme
Court.

On Certiorari.

vS.

Tae Crry or ORANGE, 8 munici-
pal corporation, and THE
Boarp orF CoOMMISSIONERS OF
THE C1ry oF ORANGE,

Defendants-Respondents.

BRIEF FOR RESPONDENTS.

This appeal brings up for review a judgment
of the Supreme Court dismissing a writ of cer-
tiorari obtained to review assessments for street
improvements upon Scotland Road, formerly
Scotland street, in the City of Orange.

In the year 1916, the City entered into a con-
tract with the Delaware, Lackawanna and West-
ern Railroad deseribed therein as lessee of the
Morris and Essex Railroad, for the elevation of
its railroad throughout the City. Prior to that
time the railroad ran through the City at grade.
This necessitated among other matters the chang-
ing of the grade of a number of streets in order
that the proper clearance might be obtained
under the bridges to be erected by the Railroad
Company; and an apportionment of the expense
and damages occasioned by these changes was
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provided for in Article 6 of the contract (see
Exhibit P. 1); so much of the contract as is
pertinent to this inquiry is contained in Sections
“C? and ‘G’ of this article, which sections read
as follows:

“C.”” ““The City shall, in connection with
and as a part of this improvement, and with-
out expense to the Railroad Company by
assessment or otherwise, do all work of
street paving, repaving, curbing, guttering,
laying and relaying of sidewalks and ecross-
walks, construeting, moving or reconstruect-
ing municipal sewers and drains, catch ba-
sins, municipal pipes, lamps, electric light
lines, poles, conduits and other municipal
structures in, across and along the streets
and public places affected by the work under
this contract, excepting the sidewalks on
the northerly side of Scotland street, between
Stetson street and Freeman street, adjacent
to the station grounds.’’

“@.”” ““The Railroad Company shall at its
own expense maintain its stations and other
structures, and the supports and spans of all
bridges, and the City shall, without expense
to the Railroad Company, maintain the pave-
ments and other wearing surfaces of all
highway bridges, streets and sidewalks and
all facilities constructed by or for the City
and general public.”’

" The Railroad Company completed the elevation
of its tracks pursuant to this contract about
January 1, 1919. Scotland Road at this date was
an unimproved dirt road (Case, p. 28, 1. 16). In
September, 1920, steps were taken by the City
for its improvement by paving the same and a
portion of the work was subsequently completed
and accepted on November 7, 1921; the remainder
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of the work was finished during the latter half
of the year 1924 (Case, p. 19).

Prosecutors question the legality of six assess-
ments for this improvement confirmed by tha
Board of Commissioners on August 10, 1926.
Five of these assessments are levied against the
Morris and Essex Railroad Company, the remain-
ing one being against the Delaware, Lackawanna
and Western Railroad Company.

It appears that one of these five assessments
was originally erroneously levied against the
Hudson Realty Company. It is admitted, how-
ever, that it should have been levied against the
Morris and KEssex Railroad Company (Case, p.
26).

On September 13, 1926, prosecutors appealed
from all of these assessments to the KEssex
County Common Pleas Court. This appeal has
not been discontinued (Case, p. 28).

On November 12, 1927, the writ of certiorari
was allowed.

Prosecutors claim exemption from all of these
assessments by virtue of the provisions of the
elevation contract previously referred to.

POINT ONE.

Prosecutors elected to appeal to Court of Com-
mon Pleas.

Prosecutors by appealing to the Court of Com-
mon Pleas prior to applying for the writ in this
case, made an election of the remedy they in-
tended to pursue, and it is respectfully submitted,
should be compelled to abide.by the result of
that appeal. It is true that this appeal has not
as yet been prosecuted to a decision, but, on the
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other hand, it has not been dismissed, and was
presumably taken by them with full knowledge
of their rights and of the faects.

‘Whether or not they got into the wrong court
is beside the point. The fact remains that they
are in, and have taken no steps to get out, al-
though this appeal has been pending for over a
year.

It is conceivable that the Legislature might
pass an act again legalizing such appeals, and
that such act could be drawn in such a manner
as to make the same retroactive, or that the act
repealing appeals to the Common Pleas might
itself be declared by the courts to be invalid, in
which case this defendant would be placed in the
anomalous position of having to defend two
suits, in two different courts, for the same cause
of action.

POINT TWO.
Prosecutors are in laches.

The assessments in question were confirmed on
August 10, 1926, and the writ issued on Novem-
ber 12, 1927, prosecutors having waited fifteen
months before obtaining the same.

Chapter 195, P. L. 1921, 2 Supp. Comp. Stats.,
p- 2209, limits the period for allowing a writ of
certiorari to review an assessment to thirty
days; this cuts in half the time formerly allowed
by the Certiorari Act, of sixty days. It is ap-
parent that the legislative policy is that prose-
cutors in cases of this kind should be vigilant.

It is true that the Supreme Court in Meredith
v. Perth Amboy, 63 N. J. L. 520, held that a statu-
tory limitation upon the allowance of a preroga-
tive writ cannot be enforced for the protection
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of an assessment which the Legislature could not
constitutionally authorize; which ruling it fol-
lowed in the recent case of Delaware River, etc.
Co. v. Haddon Township, 5 Mise. Reports 212,
135 Atl. 801; still, it is submitted that it was not
the intention of the Court to abrogate the com-
mon law rule that in the absence of statute or
rule timely application for the writ must be
made; the question as to whether or not the ap-
plication is seasonable being addressed to the
diseretion of the Court.

In the case at bar, prosecutors questioned the
legality of these assessments in September, 1926,
when they took their appeal to the Court of
Common Pleas, and then quietly rested on their
oars for over a year. If disgruntled property
owners are to be allowed to question assessments
vears after they are levied, it makes it practi-
cally impossible for municipalities to ascertain
the correct amount of funds owing to them.

In American Dock and Improvement Co. v.
Trustees of Public Schools, 35 N. J. Eq. 181, at
p. 258, Justice Depue in delivering the opinion
of the Court of Errors and Appeals said that
courts interfere with great reluctance with the
collection of public revenues.

It is submitted that even if prosecutors’ claim
is not barred by statute, it is so stale that it
should not be reviewed by this Court, particularly
in view of the fact that no excuse has been pro-
sented for their delay in applying for the writ.




6
POINT THREE.

The Morris and Essex Railroad Company is
not entitled to relief.

An examination of the contract (Exhibit P. 1)
under which prosecutors claim exemption shows
that it was made solely by the Delaware, Lacka-
wanna and Western Railroad Company, who are
described therein as being the lessee of the Mor-
ris and HKssex Railroad Company. As the latter
company was not a party to ‘the contract, and
the lease has not been placed in evidence, it is
difficult to understand on what theory this com-
pany is entitled to exemption. All of the assess-
ments that are questioned, with the exception of
one on property of Delaware, Lackawanna and
Western Railroad Company, are on properties of
Morris and Essex Railroad Company.

POINT FOUR.

The contract does not exempt prosecutors from
assessments now questioned.

- It should be borne in mind that the assess-
ments now questioned have no connection what-
soever with work done in connection with the
railroad elevation, but were levied for the subse-
quent improvement of a street upon which prose-
cutors own lands.

The first ordinance providing for these im-
provements was passed in September, 1920, and
the elevation of the railroad was completed
about January 1, 1919, some twenty months prior
to its passage.

Section ‘“C’’ of Article 6 of the contract ex-
pressly provides that the City shall pave, repave,
curb, ete., streets and public places affected by
the work under this contract, in connection with
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and as a part of this improvement, i. e., railroad
elevation.

To hold that the language of this section ex-
empted prosecutors perpetually from any subse-
quent assessment for the improvement of any
street within the limits of the City, upon which
they happened to own lands, as now contended
by them, would do violence to the Knglish lan-
guage.

Section ‘“G’’ provides that the City maintain
the pavements and other wearing surfaces of
streets, ete., and would appear to have no special
bearing on the present assessments, all of which
are levied for either new paving or new curbing,
and not for the upkeep of the same.

The word ‘“‘maintain’’ is defined in Webster’s
New International Dictionary (2): ‘‘To hold or
keep in any particular state or condition, espe-
cially in a state of efficiency or validity, to sup-
port, sustain or uphold, to keep up, not to suffer
to fall or decline.’’

An examination of the aects under which the
(ity was authorized to contract with the Rail-
road Company for the elimination of its grade
crossings shows that its power as to streets is
limited to their opening, vacating, altering lines
or changing their grades, with a further provi-
sion that it may do all such acts as may be neces-
sary and proper to effectually carry out such eon-
ke, 2 1Dy 901 e WG 12, Ib ASKUR oy Gk
Comp. Stat., pp. 4234-4266.

It is respectfully submitted that the language
of these acts while broad is not broad enough to
authorize a municipality to agree to exempt a
Railroad Company from all assessments within
its limits in perpetuity, and particularly from as-
sessments which have no connection with the
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work covered by the contracts, as in the present
case; and that if the City had in its contract
agreed to make the exemptions requested in this
case, such action on its part would be ultra vires.

It is submitted that the true construction of
clause ‘“C’’ is that the City, at its own expense,
make the necessary street changes required in
the streets affected by the work under the con-
tract, and that its language does not include the
paving of streets at any time subsequent to the
completion of the contract without expense to
the Railroad.

In fact this construction has already been
adopted by prosecutors when they paid assess-
ments for repaving Lincoln avenue, which re-
paving was done subsequent to the track eleva-
tion (Case, p. 19). This avenue parallels Scot-
land street and is one block east of it, being
shown on the upper left-hand corner of KExhibit
“P.”” 2, 1t is not named on the exhibit but may be
identified as the street on which the freight house
and grass plot are shown as fronting.

The case of Morris and Essex Railroad Com-
pany v. Newark, 76 N. J. L. 555, cited by prose-
cutors is not in point; that case turned on the
sole question of validity of a contract, whereas
in the case at bar defendants do not question
their authority to enter into the contract, but say
that the proper construction of its terms does
not require an exemption from assessments of
prosecutors’ properties, where improvements
were made subsequent to its completion and
which improvements have absolutely no connec-
tion with the work done under said contract; and
that the Legislature under the acts above cited
did not give them authority to exempt in per-
petuity the various properties owned by appel-
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lants, from assessments for subsequent improve-
ments to streets.

The Supreme Court in deciding the case at bar
construed paragraph ‘“C’’ of Article 6 of the
contract between the Railroad Company and the
City, and held that this provision merely ex-
empted the Railroad Company from liability for
damage to City property or improvements exist-
ing at the time of the execution of the contract,
along, across or in streets and public places af-
fected by the elevation work, and that it did not
include subsequent improvements not necessi-
tated by reason of the track elevation. The de-
cision having been based on this broad ground,
it was not necessary, and the Court did not go
into the other questions raised by the defendant
in its brief.

It is manifest that whether Scotland street
remained a dirt road with or without curbing

could have no possible bearing on the contract,
and that its subsequent improvement had mno
connection with the track elevation as contended
by appellants.

Appellants contend that the decision of the
Supreme Court was erroneous because the work
done on this street, although not contemporane-
ous with the completion of the work under the
Railroad Company’s contract, was included in
the improvements and necessitated by reason of
the track elevation. The improvement of this
street was solely due to the rapidly increasing
traffic caused by automobiles and the insistent
demand of their owners for modern pavements,
which has necessitated the laying or improving
of some twenty miles of paving within the limits
of the City subsequent to the completion of the
elevation contract by the Railroad.
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They also make the rather nebulous contention
that the contested assessments were within the
area contemplated by the elevation contract and
that the Railroad Company should be exempted
from assessments because the improvement work
consisted of new paving, curbing and guttering,

The completion of this contract eliminated over
twenty grade crossings in the City, the blue print
attached to the State of the Case showing only
a portion of the company’s right-of-way within
the municipality, and it might well be said that
every street in the City which intersects the rail-
road was within the area contemplated by the
elevation.

The mere fact that Scotland street roughly
parallels both the old and present right-of-way
of the Railroad Company for approximately a
mile places it in no different category than the
other streets in the vicinity of the railroad, and

it is difficult to draw any distinction between
what appellants call a first improvement and a
second or third or any subsequent improvement
of a street.

It is respectfully submitted that the construc-
tion placed by the Supreme Court upon the con-
tract now under examination is ecorrect and
should be affirmed.

October Term, 1928.

WILLIAM A. CALHOUN,
Counsel for Defendants.












