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Bill of Complaint of Louis S. Weinthal.

Filed April 11, 1925.
IN CHANCERY OF NEW JERSEY.

To the Honorable Edwin Robert Walker, Chancel-
lor of the State of New Jersey:

The complainant, Louis S. Weinthal, of the Town
of Montclair, Essex County, New Jersey, respect-
fully shows that:

1. Complainant resides at #150 Claremont
Avenue, Montclair, New Jersey, and that he is the
Administrator of the Estate of Augusta Phillips,
deceased, duly appointed by the Surrogate of Es-
sex County, April 4th, 1924.

2. On or about March 15th, 1924 complainant
was requested by Ovidio C. Bianchi, an Attorney
at Law of New Jersey and a Master of this Court
to undertake the duties of Administrator in said
Estate of Augusta Phillips deceased, which com-
plainant agreed to do.

3. Said Ovidio C. Bianchi acting as complain-
ant’s Attorney had complainant appointed Admin-
istrator of said Estate procuring for complainant
the necessary bond from the National Surety Com-
pany. Complainant qualified as such Aministra-
Tor.

4. On or about May 15th, 1924 Ovidio Bianchi
as Complainant’s Attorney presented to him proofs
of claims, among which was a proof of claim of
Thirty-three Hundred and Sixty ($3360.) Dollars
of Eva Barend, said -claim having been prepared
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Bill of Complaint of Louis S. Weinthal.

by said Attorney, and said Bianchi advised com-
plainant that said claim was valid in form and
substance and advised complainant to pay the
same as a just claim. (A copy of said claim is
hereto attached).

5. Omn or before April 4, 1924 said Ovidio C. Bi-
anchi without the knowledge of the complainant
entered into an agreement with Eva Barend to col-
lect her alleged claim against the said Estate of
Augusta Phillips on a contingent basis whereby
said Ovidio C. Bianchi was to have twenty-five per
centum of the amount collected.

6. On said claim being filed for Thirty-three
Hundred and Sixty ($3360.) Dollars as aforesaid
and upon advice of said Ovidio C. Bianchi and
without knowledge of the facts as to said agree-
ment and without independent counsel but relying
absolutely on his Attorney Ovidio C. Bianchi, com-
plainant paid said claim.

7. Complainant is now threatened with litiga-
tion on the part of the heir at law who claims that
there was a conspiracy between complainant, Ovid-
io C. Bianchi, Eva Barend and others to defraud
Hannah Lubel the only heir at law of Augusta
Phillips by preparing a false and fraudulent claim
against said Estate and exhausting the assets of
said Estate by paying the same.

8. Complainant alleges that he acted in good
faith in his handling of the Estate and relied upon

the advice of his Attorney as aforesaid.

9. In or about the month of January, 1925 said

Bill of Complaint of Louis S. Weinthal.

Hannah Lubel who is the only heir at law of said
Augusta Phillips deceased, demanded that the
money so paid to Eva Barend and Ovidio C. Bian-
chi be repaid to the complainant ag Administrator,
as aforesaid, so that said claimant could then file
her claim and the validity of said claim could be
determined in suitable proceedings to establish the
same and said Eva Barend and Ovidio C. Bianchi
agreed to follow this course and to make repayment
of the money so received by them. In considera-
tion of said agreement as complainant is informed
and believes said Hannah Lubel postponed further
steps to enforce her demand.  Since that time said
Eva Barend and Ovidio €. Bianchi have filed and
now refuse to make such refund, thus jeopardizing
complainant and his bondsmen in case said claim
shall ultimately be determined to be in whole or in
part invalid.

10.  Complainant is informed and believes that
said fund or the major part thereof is now on de-
posit in the Bank of Montclair in the joint names
of Eva Barend and Charles Barend, her husband.
Complainant is informed and believes that Eva
Barend is without financial responsibility and has
o property out of which a judgment against her
could be collected, and that her husband has al-
ready changed his residence from New Jersey to
Pennsylvania and has a permanent position there
and has moved there and is now living there; that
said Eva Barend is about to leave the State of New
Jersey permanently and is about to rejoin her hus-
band in the State of Pennsylvania or elsewhere:
and that she has no property in the State of New
Jersey out of which a judgment at law or a decree
in a court of equity could be collected.
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Bill of Complaint of Lowis S. Weinthal.

11. Complainant has requested said Eva Barend
to return said money so paid to her and to take the
necessary steps to prove her claim as by law pro-
vided and she now refuses to make such repayment.

12. Complainant is without remedy in the
courts of law and accordingly prays as follows:

(1) That Eva Barend, Charles Barend and
Ovidio (. Bianchi who are the defendants to this
suit may answer this bill of complaint and each
statement therein made.

(2) That said Eva Barend and Charles Barend,
her husband and Ovidio C. Bianchi may be enjoin-
ed and restrained pending final adjudication in a
court of law as to the validity of the said claim of
said Eva Barend from using or permitting to be
used and from withdrawing from the State of New
Jersey any part of such money so received by them;
and that they be ordered to pay into the hands of
the clerk of this court the sum of money so received
by them and to abide the result of this suit.

(3) That a writ of subpoena may issue com-
manding said defendants, Eva Barend, Charles
Barend and Ovidio C. Bianchi to answer this bill
of complaint and to abide by such decree as this
court may make in the premises,

(4) That pending a final decree herein a re-
straining order may issue enjoining and restrain-
ing said Eva Barend, Charles Barend and Ovidio
(. Bianchi from using or permitting to be used or
withdrawing from the Bank of Monteclair and such
other bank or banks as may now have the same on
deposit any portion of the moneys so received by
them from complainant.

5
Bill of Complaint of Louis S. Weinthal.

(5) That complainant have such other and fur-
ther relief as the Court shall think equitable and
just.

ROBERT M. BOYD, JR.,

Solicitor and of Counsel with Complainant.

ESSEX COUNTY SURROGATE’S COURT.

In the Matter

of the Claim

Estate of AUGUSTA PHILLIPS,
Deceased.

:
L
; Affidavit.
1
1
|

State of New Jersey, |__
County of Essex. o

Eva Barend, being duly sworn according to law
on her oath, does depose and say: that she resides
at 149 Claremont Avenue, in the Town of Mont-
clair, N. J. and that the above named deceased,
Augusta Phillips, resided with and lived with the
said deponent for a period of thirteen months and
that during the said term the said deceased was ill
and the said deponent did board, nurse and take
:are of the said Augusta Phillips, for the above pe-
riod of thirteen months.

Deponent further states that during the said
period of thirteen months she was not paid or com-
pensated in any way whatsoever for the board and
services rendered by her to the said Augusta Phil-
lips, deceased.
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Affidavit of Lowis S. Weinthal.

Deponent further states that a reasonable cost
of the said board and nursing is the sum of $60.00
per week, and that the total amount of the money
due to her from the estate of the said Augusta Phil-
lips, deceased, amounts to $3360.00 the same cov-
ering the period of thirteen months at $60.00 per

week.

Deponent further states that the whole sum of
$3360.00 is justly due and owing to her from the
said estate of Augusta Phillips, deceased.

EVA BAREND.
Sworn and subscribed before me this|
15th day of May, 1924. f
Notary Public,
New Jersey.

7

Affidavit of Louis S. Weinthal.
Iiled April 14, 1925.
IN CHANCERY OF NEW JERSEY.

Between
Louts S. WEINTHAL, as Adminis-
trator, &e. of Augusta Phillips,
Deceased,
Complainant, ) On Bill, &c.

and Affidavit.

EvA BAREND, CHARLES BAREND
and Oviprio C. BIANCHI,
Defendants.

State of New Jersey, |
County of Essex. i

Louis 8. Weinthal, of the Town of Montclair. Es-
sex County, New Jersey, being duly sworn :1(-(-/01'(1-
ing to law on his oath deposes and says:

I am the complainant herein. T reside at 7150
Claremont Avenue, Montclair, New Jersey, and am
the administrator of the Estate of Augusta Ihil-
lips, deceased, duly appointed by the Surrogate of
Essex County on April 4, 1924.

On or about March 15, 1924, T was requested by
Ovidio C. Bianchi, an attorney-at-law of New Jer-
sey, to undertake the duties of administrator in
said estate and said Bianchi acting as my attorney
made application to the Essex County Surrogate
and procured my appointment as such administra-
tor and also procured from the National Surety
Company a necessary bond which enabled me to
qualify.

On or about May 15, 1924, said Bianchi as nmy
attorney presented to me, among other claims, a
proof of claim of Thirty-three Hundred and Sikf)’
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Affidavit of Lowis S. Weinthal.

($3360.) Dollars filed by Eva Barend and advised
me the said claim was valid in form and substance
and advised me to pay the same, as administrator,
as a just claim. I had no knowledge at that time
that said Bianchi had entered into an agreement
with the claimant to collect her alleged claim
against said estate on a contingent basis and have
since learned that such an agreement was made be-
tween said Bianchi and Eva Barend whereby he
was to receive on a contingent basis twenty-five
(25% ) per cent of the amount collected. If I had
- known those facts in advance I would not have
relied upon said Bianchi’s advice since the same
was likely to be colored by his own interest in mak-
ing such collection. 1 had no other attorney and
relying absolutely on said Bianchi I paid said
claim.

The only heir-at-law, as T am informed of said
Augusta Phillips, is Hannah Lubel, who is entitled
to receive the net personal and real estate. Said
Hannah Lubel has now given me notice that she
contests said claim and that the same is invalid,
false and fraudulent and that she intends to take
proceedings forthwith to test the validity of said
claim and will except to my account, when made,
showing said claim and the payment therefor. Af-
ter considerable discussion it was agreed in Janu-
ary, 1925, that the moneys so paid to Eva Barend
and Ovidio C. Bianchi would be repaid to com-
plainant so that the claimant could thus file her
claim and the validity of her claim could be deter-
mined in suitable proceedings to establish the
same. Kva Barend and Ovidio C. Bianchi agreed
to follow this course and to make repayment of the
money so received by them and made this agree-

9
Affidavit of Lowis S. Weinthal.

ment in order to induce said Hannah Lubel not to
start proceedings against them then and there for
an alleged conspiracy. In consideration of said
agreement, as complainant is informed and be-
lieves, said Hannah Lubel postponed further steps
in the matter. Complainant has now discovered
that said Charles Barend, husband of Eva Barend
was making his plans to leave the State of New
Jersey and has since then left the State of New
Jersey and has established a residence in Pennsyl-
vania and that the defendants Eva Barend is about
to rejoin him there; that she is without financial
responsibility and has no property in the State of
New Jersey out of which a judgment against her
could be collected. She now refuses to return said
money and it is evident to deponent that her pur-
pose in making said agreement in January last
was to lull complainant into a sense of security
until she could perfect her plans for leaving the
State and withdrawing all of her assets from the
State. She now flatly refuses to make any such
refund this jeopardizing complainant and his
bondsman in case her claim should ultimately be
determined to be in whole or in part invalid.

Deponent is informed and believes that said
fund, or the major part thereof, is now on deposit
in the Bank of Monteclair in Montclair, New Jer-
sey, in the joint names of Eva Barend and Charles
Barend and that Ovidio C. Bianchi, who, as depon-
ent is informed and believes and as said Bianchi
has now admitted to deponent received twenty-five
(25%) ) per cent of the amount of said claim, is
a resident of the State of New Jersey and is of
financial responsibility.

Unless the defendants, Eva Barend and Charles
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Affidavit of Louis S. Weinthal.
Barend can be prevented from withdrawing said
fund from the State of New Jersey complainant
will be helpless in the premises and will be unable
either to bring them before the Court in order to
compel them to establish the validity of their claim
or to enforce a judgment against them in case their
said claim shall be held in whole or in part to be
invalid.

That said Bianchi and said Eva Barend fraudu-
lently and with intent to mislead complainant
withheld from him the fact that said Bianchi was
to receive, on a contingent basis, a certain portion
of whatever he could collect from the KEstate of
Augusta Phillips for the benefit of Eva Barend,
and that complainant was misled and deceived to
his harm by said fraudulent concealment on their
part. .

On April 8th, 1925 I went to the apartment #149
Claremont Awvenue, Montclair, N. J., which has
been occupied by said Eva Barend and Charles Ba-
rend, her husband, and saw that the furniture had
been partly moved and the rest packed ready for
removal and saw a sign out showing that the apart-
ment is for rent. At that time I had an interview
with said Eva Barend which among other things
she told me that her husband was about to secure
an apartment in Philadelphia and that they intend-
ed to leave New Jersey and move to PPhiladelphia;
that he had become superintendent of a Cigar Fac-
tory in Philadelphia and that Philadelphia would
be their residence from this time on.

LOUIS S. WEINTHAL.
Subscribed and sworn to before me)
this 11th day of April, 1925. !
Chas. H. Wenhold
Notary Public for N. J.

11

Affidavit of John A. Bennett.

IN CHANCERY OF NEW JERSEY.

Between
Louts S. WEINTHAL, as Adminis-
trator, &c. of Augusta Phillips,

Deceased
: On Bill, &c.

Complainant : :
I ’ Affidavit.

and

EVA BAREND, CHARLES BAREND
and Ovipro C. BIANCHI,
Defendants.

State of New Jersey, | __
County of Essex. ew

John A. Bennett, being duly sworn according to
law upon his oath deposes and says: I have been
acting with Louis S. Weinthal, the complainant
herein, in the negotiations between him and Eva
Barend, Charles Barend and Ovidio C. Bianchi, the
defendants herein, which began last July or Aug-
ust, relating to claim which had theretofore been
paid by Mr. Weinthal as Administrator to Eva
Barend on the proof of claim filed by the Estate of
Augusta Phillips. 1 have had numerous discus-
sions and interviews with George T. Cickers, Esq.,
Clounsel for Hannah Lubel, the sole heir at law of
Augusta Phillips, deceased, and have had a num-
ber of discussions with Eva Barend and Ovidio C.
Bianchi in that connection. About October, 1924
Colonel Vickers on behalf of Hannah Lubel noti-
fied me on behalf of the complainant herein that
Hannah Lubel proposed to contest the validity of
the claim filed by said Eva Barend against the Es-
tate of Augusta Phillips and maintained that the

10
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Affidavit of John A. Bennett.

same was a false and fraudulent claim in whole or
in part, and notified me on behalf of Mr. Weinthal
that Hannah Lubel was about to bring legal pro-
ceedings at once to test the validity of said claim
unless the money was paid back by Eva Barend
and Ovidio C. Bianchi to said Administrator pend-
ing the determination of the validity of said Eva
Barend’s claim. I received the personal promise
of Ovidio C. Bianchi on his own behalf and on be-
half of Eva Barend that if I could arrange it with
Hannah Lubel and her attorney not to take legal
proceeding at that time and would procure from
Hannah Lubel a stipulation under which Eva Ba-
rend should be permitted to prove her claim
against the Estate subject to contest by said Han-
nah Lubel upon due notice money received by said
Eva Barend and Ovidio C. Bianchi aggregating
$3360., would be paid back to the Administrator
pending such determination. I procured such
stipulation from Colonel Vickers signed by Han-
nah Lubel and forwarded the same to said Bianchi
in performance of the agreement and was informed
by Mr. Bianchi over the telephone that he had re-
ceived the stipulation. Neither at that time or
any other time did he make objection to the form
of it, and I understood that the agreement on their
part was to be carried out and that the money was
to be repaid to the Administrator, the complainant
herein. Later and after the stipulation had been
received by said Bianchi he refused on behalf of
himself and Eva Barend to pay back the money
to the Administrator as agreed and while there
have been negotiations and discussions since that
time no such payment has ever been made and
the defendants have by a series or delays avoided

13
Affidavit of John A. Bennett.

making such payment in accordance with their
agreement. As a result no action has been actu-
ally begun by said Hannah Lubel although she in-
tends to bring suit and has already instructed her
Attorney to do so and at the present stage the
complainant herein is liable to litigation resulting
from his action taken in entire good faith in mak-
ing payment of the said claim upon the advice and
representation of said Bianchi.

I am informed by said Colonel Vickers that Han-
nah Lubel has proofs that Augusta Phillips, now
deceased, in her life-time made payments to said
Eva Barend for at least a substantial portion of
the items included in her claim as filed. No proof
of this sort was available to the complainant herein
at the time that said complaint was filed nor at
the time that it was paid.

On April Tth, 1925 T had another interview with
Eva Barend at which time she stated to me that
the moneys received by her on said claim amount-
ing to $2520. were now deposited in the Bank of
Montclair, Montclair, N. J., undisturbed, and that
she would not draw any part of said fund pending
the determination of the validity of her claim as
filed, nor until the complainant Louis S. Weinthal,
Administrator, &e. was protected and exonerated
in the matter. '

I have today made inquiry at the Bank of Mont-
clair and have been informed and believe that the
balance on deposit to the credit of Eva Barend was
not to exceed $1900. from which it appears that
said Eva Barend on April 7th, 1925 misled me for
the purpose of further postponing action on the
part of complainant, or that in violation and in
jeopardy of the complainant she has since that time
drawn out about $600. :

On Thursday, April 9th, 1925, T had an interview
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with Colonel Vickers representing Hannah Lubel
at which time he stated to me that he was prepar-
ing his bill against complainant together with Eva
Barend, Charles Barend and Ovidio C. Bianchi or
some of them for the purpose of establishing a con-
spiracy on the part of the above named or some of
them in connection with the filing and payment of
said claim of said Eva Barend and that he would
have his bill ready to file today.
JOHN A. BENNETT.

Subscribed and sworn to before me|

this 11th day of April, 1925. §

Chas. H. Wenhold,
Notary Public for N. J.
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Order to Show Cause with Restraint.
Filed April 14, 1925.
IN CHANCERY OF NEW JERSEY.

Between
Louis S. WEINTHAL, as Adminis-
trator, &ec. of Augusta Phillips,
Deceased,
Complainant, ) o.qer.
and

EvA BAREND, CHARLES BAREND
and Ovipio C. Brancmr,
Defendants.

This application coming on bill of complainant
and affidavit of complainant and of John A. Ben-
nett and it appearing thereby that a claim against
the Estate of said Augusta Phillips was p;ﬁd by
complainant out of said estate in reliance upon fh.(,*
advice of the defendant, Ovidio C. Bizl]l(,'hi, who
was acting as attorney of complainant; that with-
out the knowledge of complainant said Ovidio C.
Bianchi had entered into an agreement with the
defendant, Eva Barend to collect her alleged claim
against said estate on a contingent basis and that
said defendant, Eva Barend, has received the sum
of Thirty-three Hundred and Sixty ($3360.) Dol-
lars from complainant, and that complainant is
now threatened with litigation on the part of the
heir-at-law who claims that there was a conspiracy
between the parties hereto to defraud the only heir-
at-law by the payment of a claim alleged to be
false and fraudulent and that the parties hereto
have heretofore agreed that said sum should be re-
paid to the complainant by the defendants Ovidio
C. Bianchi and Eva Barend so that the validity of
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the claim of the defendant, Eva Barend could be
determined in suitable proceedings to establish the
same and that the defendants have failed and now
refuse to make such refund, thus jeopardizing com-
plainant and his bondsman in case said claim shall
ultimately be determined in whole or in part in-
valid; that the defendant, Eva Barend is without
financial responsibility and that her husband has
already changed his residence from New .Jersey to
Pennsylvania and that said Eva Barend is about
to leave the State of New Jersey permanently and
has no property in the State of New Jersey out of
which a judgment at law or a decree of equity
could be collected.

NOW, on motion of Robert M. Boyd, Jr., Solic-
itor and of Counsel with complainant, it is on this
11th day of April, 1925, Ordered as follows:

FIRST: That the defendants, Eva Barend,
Charles Barend and Ovidio C. Bianchi, show cause
hefore this Court at Chancery Chambers in

the\ City of Newark, on the 21st day of

April, 1925 at ten o’clock in the forenoon
why they should not be enjoined and re-
strained pending final adjudication in a court
of law as to the validity of said claim of Kva
Barend, from using or permitting to be used and
from withdrawing from the State of New Jersey
any part of such money so received by them and
why they should not be ordered to pay into the
hands of the clerk of this court the sum of money
so received by them, to abide the result of this suit.

SECOND: Pending the return day of this order
to show cause and until this restraint shall be dis-

17
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solved by further order of this Court, said Eva Ba-
rend, Charles Barend and Ovidio C. Bianchi, be
and hereby are enjoined and restrained from using
or permitting to be used or withdrawing from the
Bank of Montclair and such other bank or banks
as may now have the same on deposit any portion

of the moneys so received by them from complain-
ant.

THIRD: That service of a copy of the bill and
affidavit thereto annexed herein together with a
copy of this order which copies shall be certified
by complainant’s Solicitor, on or before the 15th
day of April, 1925, shall be sufficient.

Respectfully advised

E. R. WALKER,

7 Chancellor.
JAMES F. FIELDER,

Vice Chancellor.

20
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Order Denying Motion to Dismiss Bill.
Filed May 4, 1925.
IN CHANCERY OF NEW JERSEY.

Between :
Louis S. WEINTHAL, as Adminis-
trator, &c. of Augusta Phillips,
Deceased, Order Deny-
Complainant, ing Motion to
and Dismiss Bill.

EvA BAREND, CHARLES BAREND

and Ovipio €. BIANCHI,
Defendants.

3 i S . cl o 3 Of

This matter coming on to be heard on ll()'tIC(‘ :

motion to dismiss bill made by Ovidio C. Bianchi,

Solicitor for Eva Barend and Charles Barend and

Donahue and O’Brien solicitors for defendant,

Ovidio C. Bianchi, and after hearing counsel on
behalf of the defendants,

- Vo AE A Bl 1=

It Is on this twenty-first day of April, 1925 on

motion of Robert M. Boyd, Jr., solicitors of com-
plainant,

ORDERED that the motion of defendants to flis

miss bill herein be and the same is hereby denied.
E. R. WALKER,

C.

Respectfully advised
ALONZO CHURCH
Vi
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Order for Restraint.
Filed May 4, 1925.
IN CHANCERY OF NEW JERSEY.

Between
Lours S. WEINTHAL, as Adminis-
trator, &ec. of Augusta Phillips,
Deceased,
Complainant, Order for

and Restraint.

Eva BAREND, CHARLES BAREND
and Ovipro C. BIANCHI,
Defendants.

This matter coming on on bill of complaint and
affidavits of complainant and of John A. Bennett
on the return of an order to show cause made the
11th day of April, 1925, addressed to the defend-
ants, Eva Barend, Charles Barend and Ovidio C.
Bianchi, why they should not be enjoined and re-
strained, pending final adjudication in a court of
law, as to the validity of the claim of Eva Barend
as set forth in the bill herein, from using or per-
mitting to be used and from withdrawing from the
State of New Jersey the monies received by them
from the complainant herein, and why they should
not be ordered to pay into the hands of the Clerk
of this Court the sum of monies so received by
them to abide the result of this suit: and after
hearing Robert M. Boyd, Jr. counsel for complain-
ant and Ovidio C. Bianchi, counsel for the defend-
ants Barend,

It Is on this 21st day of April, 1925, Ordered
that said order to show cause be and the same here-
by is made absolute and that the restraint thereby
imposed against said defendants be continued




20

Affidavit of Ovidio C. Bianchi.

: BRI SRS D L
pending final adjudication as to the validity

said claim of Eva Barend.

E. R. WALKER,

Respectfully advised
ALONZO CHURCH
V. C.

Affidavit of Ovidio C. Bianchi.
Filed May 4, 1925.
IN CHANCERY OF NEW JERSEY.

Between -
20 Tours S. WEINTHAL, as Adminis-
trator, &c. of Augusta Phillips,

Deceased,
Complainant, :
nd Affidavit.
anc
EvA BAREND, :CHARLES BAREND

and Ovipio C. BIANCHI,
Defendants.

State of New Jersey, lm
e o
County of Essex. §

Ovidio C. Bianchi, of the City of Orange, being

duly sworn, does depose and say:

1. T am one of the defendants named in the
above entitled cause of action and a eounsel]or—at-'
law and a solicitor in Chancery of the State of

New Jersey.

40 2. 0On or

C.

On Bill, ete.

about the first day of November,

21
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1923, the above defendants, Eva Barend and
Charles Barend called at my office and produced
a copy of the Will of Augusta Phillips, deceased,
and stated that the original of the said Will was
on file in the Surrogate’s Office of the County of
Essex and also informed me that the said Surro-
gate of Essex County had refused to probate the
said Will because of the fact that at the time of
the execution of the Will both of the witnesses to
the said Will were not present at the same time.
I then informed the said defendants that in my
opinion the said ruling was correct but that I
would endeavor to make certain of the same by
going into the matter deeper. My clients then in-
f\nmed me that they had performed and rendered
for a long period of time valuable services to the
deceased by boarding her at their home, by nursing
her and in general taking care of her ever y want,
and they informed me that the sald deceased had
died from the effects of cancer which disease had
been a lingering and painful one, and they further
informed me that the reason that the deceased had
made them the main beneficiaries under the Will
was because of the fact that she had stated to them
that she was going to compensate them for their
work and their efforts and for the money that they
were spending by leaving to the said Eva Bar end,
my client and also a cousin of the deceased, and
one of the defendants, a sufficient sum of money
under her Will to compensate her. T then inform-
ed the defendants that if the Will could not be pro-
bated that in my opinion the best thing for them
to do would be to file a claim against the estate,
and they then informed me of g half-sister of the
deceased who had also been named in the Will as
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a half-sister, and whom the deceased stated she had
not seen for more than twenty years and because
of which fact the deceased was not positive or cer-
tain of her half-sister’s name and who, by the terms
of the said Will, had received one dollar. The said
half-sister could not be located by the defendants
and théroupon [ informed them that they as credi-
tors, would have to have some one appointed as
administrator.

3. About a month later or as soon as I found
it possible, I called at the Surrogate’s Office after
having prepared a Petition by the defendants as
creditors of the estate of Augusta Phillipps, and
informed the Surrogate that I desired to have some
one appointed as an administrator and he asked
me if I had any one to suggest and 1 told
him ‘at that time, that I had no one in
particular in mind who I knew would ac-
cept it but that I would return in a few
days. On my return to my office I sent for
my clients and asked them if they had any one to
suggest and they gave me the names of two of their
friends and neighbors, Solomon S. Weinthal and
Louis 8. Weinthal, and it was then decided upon
to ask Mr. Louis S. Weinthal, if he would accept
if he were appointed as administrator of the said
estate. A few days later my clients informed me
that Mr. Louis 8. Weinthal would accept the po-
sition of administrator if he were appointed; and
[ then called at the Surrogate’s Office and inform-
ed the Surrogate of the fact that Mr. Louis S.
Weinthal in my opinion would make a good admin-
istrator because he was a man of good reputation

in his community and of good financial standing

and the Surrogate said that under the circumstan-
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ces he would appoint Mr. Louis S. Weinthal, and
he was on the 4th day of April, 1924 appointed by
the Surrogate of the County of Essex, administra-
tor of the said estate of Augusta Phillips. T call-
ed at the office of the National Surety Company
and had the necessary bond prepared and paid for
the fees necessary for the said bond, which amount-
ed to about $56.00 on a bond of $16,000.00 the val-
ue of the personal estate being about $8,000.00. I
also paid out of my own pocket the sum of $35.00
for administration fees of the estate which included
an Order to Limited Creditors. On or about the
15th day of May, 1925, 1 prepared a Proof of Claim
for the debt of Eva Barend and Charles Barend
against the said estate and my clients served the
same on Mr. Weinthal, and about two weeks later
I was informed by my clients that it had been paid,
when they called at my office to pay me my fee for
the services rendered to them as per an agreement
made between us by which I was to receive 25%
of whatever amount was collected on their claim
from the estate. The amount of the claim of the
creditors was based at about $60.00 per week which
included nursing, board and the general taking
care of the said deceased and from the statements
made to me by my clients, the same appeared to
be very reasonable. Before the appointment of the
above administrator, T had several conversations
with him with reference to the deceased and
he informed me that my client, Eva Barend,
had been more like a daughter to the de-
ceased than a stranger or even a cousin,
that my client had worked very faithful and
was ever diligent in her services and acts to
the deceased. About a month or so later T was in-
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formed that a Mr. John Bennett, an attorney-at-
law of this State, and as attorney for Mr. Weinthal
had undertaken to file an account and settle up
the affairs of the estate and Mr. Bennett inquired
of me as to whether I knew the whereabouts of the
half-sister of the deceased, and T informed him that
I did not and that my clients had no idea of where
she might be located. About a month later I re-
ceived word from an attorney in New York stating
that he represented the said half-sister and I im-
mediately communicated with him over the tele-
phone and received her address and other data
and gave the same to Mr. Bennett. Shortly there-
after I was informed by Mr. Bennett that one
George T. Vickers, an attorney of Jersey City, rep-
resented the half-sister and an appointment was
made between Mr. Bennett and myself to meet Mr.
George T. Vickers at Mr. Bennett’s office, and at
the said office at the appointed time the three of
us met. We talked over matters of the said estate
and Mr. George T. Vickers informed me that he
would talk the matter over with his client and if
the facts were as represented that in so far as he
was concerned that no other steps would be taken
in the estate, except the filing of the account. I
then informed Mr. Bennett as I did at a number
of other times to have the administrator file his ac-
count and bring the estate to a close as it would
be a very simple matter now that the half-sister
had been located. Mr. Bennett informed me that
he would, but later informed me that Mr. George
T. Vickers had stated that his client was not sat-
isfied with the payment as made of the claim of my
client, Eva Barend, and that he was going to con-
test the said claim and Mr. Bennett said he would

25
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not have the administrator file his account because
that would place his client in a position of being
attacked. I then informed Mr. Bennett that filing
the account was the only way to bring about a de-
termination of the validity of the claim and that
the claim would then be before the Orphan’s Court
and there it would be determined as to whether the
administrator was justified in paying the same.

4. On or about the 11th day of April, 1925, I
was served with a Bill, Affidavit and Rule to Show
Cause in a suit instituted by Louis S. Weinthal as
administrator, to compel my clients to pay into
the Court of Chancery such moneys as they had re-
ceived from the estate, and to restrain them from
withdrawing their account from the Bank of Mont-
clair or such other bank as they may have any
money on deposit in. And in the said Bill it was
alleged that Mr. Weinthal relied solely on me in
paying the claim of the creditor, Eva Barend. An-
nexed to the said Bill was an Affidavit made by
John Bennett in which the statement was made
that I had agreed to return to the estate the mon-
eys collected by my clients. This I did not prom-
ise. Mr. Weinthal did not rely upon me and knew
all and every bit of service that they had rendered
to the deceased, and on the day that he served me,
personally, with the Bill of Complaint I asked him
as to whether he thought he was justified in paying
the said claim and he informed me that he
would not have paid the said claim if he
had not thought it was just, fair and hon-
est. And he further informed me that he.
would not even allow his own wife to do what
Mrs. Barend had done for the deceased, and that

40
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very few persons or even trained nurses would take

care of persons who were suffering from cancer. L
asked him why he had filed the said Bill and as to
whether he was afraid of what he had done, and
he said, “No, I am not afraid I will take the wit-
ness stand any time in behalf of Eva Barend and
her claim and I know that if the court does not al-
low her her claim that they will pay back the mon-
ey to me, as Eva Barend and her husband are hon-
est people and I have all the confidence in them.”
I then asked him why he had filed the said Bill and
why he had not filed his account and he stated that
he was simply doing what his lawyer told him he
must do. I have informed Mr. John Bennett as
attorney for the administrator and the administra-
tor himself, time after time that we wanted the ac-
count filed and that my clients were ready and wil-
ling to sustain their claim in court, and that my
clients were desirous of ending all controversies
over the claim by having the administrator file his
account in the Orphan’s Court as required by law.

Sworn and subseribed to before|

me this  day of April, 1925.

(9 1od

|

Afhdavit of Eva Barend.
Filed May 4, 1925.
IN CHANCERY OF NEW JERSEY.

Between
Louis 8. WEINTHAL, as Adminis-
trator, &c. of Augusta Phillips,
Deceased,
Complainant, On Bill. ef
371 0 B oS o W s
d1( 3 1
| 1 Affidavit.
EvA BAREND, CHARLES BAREND
and Ovipio C. BIANCHI,
Defendants.

State of New Jersey, |
County of Essex. f

Eva Barend, being duly sworn, doth depose and
say :

1. I am one of the defendants in the above en-
titled cause of action and reside at No. 149 Clare-
mont Avenue in the Town of Montclair. On the
L5th day of March, 1923, Augusta Phillipps, who
had been residing and living at my home for about
13 months died, leaving a Will in which I was nam-
ed as one of the main beneficiaries. During the pe-
riod that the said Augusta Phillipps stayed at my
home I nursed her, boarded her and did everything
possibe to relieve her from the suffering that she
had as the result of a cancer. During the time
that she resided with me she did not pay me any
board, nor pay anything for my nursing her, paid
me nothing for the extra help and care and other
expenses that I had to go to in order to help her in
her dreadful sickness, and at the time that she
drew her Will and for a long time before that, she

oy e
TS
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alwavs said that I need not worry as to any pay-
monr' that might be due me or for anything that
[ might do, that she was going to more than com-
pensate me in her Will. T told her that thnt. \\.'zls
perfectly satisfactory to me and that I was willing

to do everything possible to help her as I loved her
dearly and I was in turn I know, loved by her. Af-
ter h'm' death the Will was taken by me and my
husband to the Surrogate’s Office together with the
witnesses to the Will and thereafter a number of
questions had been asked of the witnesses, I was
informed that the said Will could not be probated
because both witnesses were not present at the
same time at the execution of the Will. I then
took the Will to the Law Office of one Charles Hood
and he informed me that he would look up the law
in the matter and that he would inform me as to
what he would do. A few days later 1 received a
letter from Mr. Good stating that if I wanted him
to further continue in the matter of the estate that
he would require a retainer of $100. I then went to
the Law Office of Ovidio (. Bianchi of Orange, and
informed him of the above facts and he stated to
me that he thought that the ruling of the Surro-
cate’s Office was correct, and that perhaps my only
remedy would be to file a claim as a creditor
against the estate. About a month or two later
[ signed a Petition and other papers submitted to
me by O. (. Bianchi, in order to have an adminis-
trator appointed. The name of Louis S. Weinthal
was suggested as administrator because he was a
person that I knew had a good reputation in the
Town of Montclair, was a good neighbor and I had
know him for a number of years. He is a person
of good financial standing, he had a close acquaint-
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ance with the deceased, Augusta Phillipps, and he
had acted as a witness to the first Will made by
her, and he had a thorough knowledge of the ser-
vices rendered by me to her. Some months after
Mr. Weinthal had been appointed T was informed
by my attorney, Mr. Bianchi, that he had been en-
deavoring to have Mr. Bennett file an accounting
in the said estate and that Mr. Bennett had refused
to allow Mr. Weinthal to do so because of the fact
that my claim had been attacked. Mr. Bianchi in-
formed me that the only way that’the matter of
the claim would be tested would be to have an ac-
count filed and I asked Mr. Weinthal to do so. Mr.
Weinthal told me that he was ready to do so but
that Mr. Bennett would not allow him to do it.
On or about the 11th day of April, 1925, T was
served with various papers in the above entitled
cause of action by Mr. Weinthal. My husband
and I were both served at the same time. After
reading the papers over I asked Mr. Weinthal what
he meant by saying in the papers that he thought
that he had been fooled into paying the claim and
if he thought we were going to leave the State and
not pay back any money that we might be ordered
to do should our claim fail to stand. Mr. Wein-
thal replied that he had not said so and that he
had simply signed what his lawyer had asked him
to sign, and said to me, “I am ready and willing
to be a witness for you at any time, I know better
than any one what you suffered and what you did
in taking care of Mrs. Phillipps. I know that your
services are worth every cent that you received and
more.” I then said to him, “Would you have paid
this claim if you had not known it to be a good
one?” He replied, “Absolutely not, T knew that you
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were entitled to the money and that is why I paid
vou.” After that we talked, and both my husband
;111(1 I endeavored to try to find out from him why
he had started the above action and he simply re-
plied each time that it was because his lawyer had
told him it was necessary for him to do so. I have
talked the matter over with my attorney, Mr. Bi-
anchi and also had information from other persons
on the subject and I have been informed that the
only proper method of testing my claim is by the
administrator filing his account and then having
my claim controverted. I have not been asked or
requested by any one to pay back the money re-
ceived by me on my claim and I am ready and will-
ing to retain the whole or any part of the said claim
should -any court at law or equity determine that
I am not entitled to the same. A copy of the claim
as filed by me with the Administrator is hereunto
annexed and made part of this affidavit.

Sworn and subscribed to before me|

this day of April, 1925. {
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Answer of Defendant, Ovidio C. Bianchi.
Filed May 6, 1925.
IN CHANCERY OF NEW JERSEY.

Between
Lovurs S. WEINTHAL, as Adminis-

trator, &c. of Augusta Phillips,

Deceased,

Complainant, \ On Bill, etc.
and Answer,

EvA BAREND, CHARLES BAREND

and Ovipio C. BIANCHI,

Defendants.

The defendant, Ovidio C. Bianchi answering the
Bill of Complaint says that :

1. He admits the allegations contained in par-
agraph 1.

2. He denies the allegations contained in para-

graph 2 and says, that he spoke to the complainant
as to what his duties would consist of and the said
complainant agreed that if the Surrogate of Essex
County would appoint him he would accept the po-
sition of administrator.

(3

5. The allegations contained in paragraph 3 are
untrue. The defendant acted and appeared as at-
torney and proctor for the defendants, Eva Barend
and Charles Barend, who were creditors of the es-
tate of Augusta Phillipps, deceased. Defendant
suggested the name of the complainant to the Sur-
rogate of Essex County as a fit person for admin-
istrator of the estate of Augusta Phillipps, deceas-
ed. The defendant acting as attorney for the
creditors secured from the National Surety Com-
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Answer of Defendant, Ovidio C. Bianchi.

deceased either in writing or verbally of having
prepared a false and fraudulent claim against the
estate. He further alleges the defendants, Eva
Jarend and Charles Barend have never received
any notice in writing of any nature whatsoever
from the heirs of the said estate or any one repre-
senting the said estate accusing them or alleging
they had in any way attempted to defraud the said
estate of any of its assets, nor have they ever been
accused of being part of any conspiracy to defraud
the said estate.

8. Defendant admits the complainant acted in
good faith and that all of his handlings of the es-
tate has been that of a just, reliable and honest
person.

9. Defendant denies all of the allegations al-
leged in paragraph 9 and alleges, that instead of
the allegations set forth being true, that he as at-
torney for the creditors has repeatedly requested
the said administrator and his attorney, John Ben-
nett, to file an accounting in the Orphan’s Court
of Essex County of the estate of Augusta Phillipps,
decased. The said defendant informed the admin-
istrator and John Bennett, his attorney that he
would not be responsible for the payment of a sec-
ond premium on the bond of the administrator,
and that there was absolutely no reason why the
said estate should not be settled at once as the time
within which to file claims had elapsed, and that
there was no reason to believe that any other claim
would be filed, and that it would be a very simple
matter to file an accounting of the said estate as
required by all administrators under the law of
this State.

10
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10. Defendant admits that the defendants Eva
Barend and Charles Barend have money on depos-
it in the Bank of Montclair which are their own
personal funds. Defendant denies that the de-
fendants, Eva Barend and Charles Barend are
without financial responsibility and says that they
are in a position to pay any judgment at any time
that might be secured against them. He admits
they had moved their residence from Montclair to
Philadelphia, only because the defendant, Charles
3arend who has held a permanent position with a
reliable concern in Jersey City for the past twenty
years, has secured a better position in IPhiladel-
phia, and further alleges that defendants, Eva Bar-
end and Charles Barend had advised the adminis-
trator more than four months previous of their
moving, that they were about to move and to take
the advice of their attorney and file his account as
required by law.

11. Defendant denies the allegations contained
in paragraph 11.

12. Defendant denies the allegations contained
in paragraph 12 that the complainant is without
remedy in the Courts of law and alleges instead,
that all of the proper remedies and any remedy
that the complainant might have or could have
against Eva Barend, Charles Barend or himself,
are secured and given to him by the Court of law in
this State; and that the proper and legal remedy
is for the administrator to continue the said estate
in the Orphan’s Court and to close the estate in the
Orphan’s Court as required by law, and if he has
been defrauded or paid any claim by mistake then
he can recover the same by an action at law

o
D)

Answer of Defendants, Hva Barend and Charles
Barend.

against the defendants, and he further denies that
there is any equity in the Bill as filed by the com-
plainant.

Solicitors for defendant, Ovidio C. Bianchi.

Answer of Defendants, Eva Barend and Charles
Barend.

Filed May 6, 1925.
IN CHANCERY OF NEW JERSEY.

Between
Louis S. WEINTHAL, as Adminis-

trator, &c. of Augusta Phillips,
Deceased,

Complainant, Y On Bill, etc.
and Answer,
EvA BAREND, CHARLES BAREND
and Ovipro C. BIANCHI,
Defendants. |

The defendants, Eva Barend and Charles Bar-
end, answering the Bill of Complaint say that:

I. They admit the allegations contained in par-
agraph 1.

2. They deny the allegations contained in par-

agraph 2 and say, that they requested the complain-
ant to undertake the duties of administrator of the

estate of Augusta Phillipps, deceased, and that af- 0
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Answer of Defendants, Eva Barend and Charles
Barend.

ter they had spoken to the said complainant the de-
fendant, Ovidio C. Bianchi also spoke to him as to
what his duties would consist of, and then the said
complainant agreed that if the Surrogate of Essex
County would appoint him he would accept the
position of administrator.

9

3. The allegations contained in paragraph 3
are untrue. The defendant, Ovidio C. Bianchi, act-
ed and appeared as attorney and proctor for the
defendants, Eva Barend and Charles Barend who
were creditors of the estate of Augusta Phillipps,
deceased. The said Ovidio C. Bianchi suggested
the name of the complainant to the Surrogate of
Essex County as a fit person for administrator of
the estate of Augusta Phillipps, deceased.

The said Ovidio C. Bianchi acting as attorney for
the creditors secured from the National Surety
Company a bond required by the Surrogate of Es-
sex County of $16,000.00 and paid out of his own
personal funds the cost for the said bond, and for
which expenses the said Ovidio C. Bianchi has filed
with the administrator a proper claim under oath.

4. The defendants deny the allegations contain-
ed in paragraph 4 and allege, that on or about May
15, 1924, the defendants, Charles Barend and Eva
Barend presented to the administrator their proofs
of claims as creditors, one of which was for the sum
of $3360.00 of Eva Barend and which proof of
claim had been prepared by Ovidio C. Bianchi as
their attorney.

5. The defendants, Eva Barend and Charles
Barend admit that they had agreed to pay to Ovid-
io C. Bianchi as their attorney 259 of the amount

—
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Answer of Defendants, Eva Barend and Charles
Barend.

recovered by them on their claim as creditors as
against the estate of Augusta Phillipps, deceased.

6. The defendants deny the allegations con-
tained in paragraph 6 and say, that the said Louis
S. Weinthal, complainant, had personal knowledge
of all the facts and allegations set forth in the
proof of claim as filed by the defendant, Eva Bar-
end, for her services in nursing, boarding and in
general, taking care of the deceased, Augusta Phil-
lipps for more than thirteen months previous to
her death. The complainant was a neighbor of the
defendants, the complainant knew the deceased
and the complainant relied on his own personal
Judgment in paying the said claim.,

7. Defendants deny all of the allegations con-
tained in paragraph 7 and allege, that they have
never been accused by any of the heirs of Augusta
Phillipps deceased, either in writing or verbally of
having prepared a false and fraudulent claim
against the estate, they have never received any
notice in writing of any nature whatsoever from
the heirs of the said estate or any one representing
the said estate accusing them or alleging they hud
In any way attempted to defraud the said estate of
any of its assets. They further allege that they have
never been accused of being part of any conspiracy
to defraud the said estate.

8.  Defendants admit that the complainant act-
ed in good faith and that all of his handlings of the
said estate has been that of a just, reliable and
honest person.

9. Defendants deny all of the allegations alleg-
ed in paragraph 9 and allege, that instead of the




Answer of Defendants, Hva Barend and Charles
Barend.

allegations set forth being true that Ovidio C. Bi-
anchi as attorney for the said creditors, has repeat-
edly requested the administrator and his attorney,
John Benmett to file an accounting in the Orphan’s
Court of Essex County of the estate of Augusta
Phillipps. The said Ovidio C. Bianchi informed
the administrator and John Bennett his attoreny,
that he would not be responsible for the payment
of a second premium on the bond of the adminis-
trator, and that there was absolutely no reason
why the said estate should not be settled at once,
as the time within which to file claims had elapsed
and that there was no reason to believe that any
other claim would be filed and that it would be a
very simple matter to file an accounting of the said
estate as required by all administrators under the
law of this State.

10. Defendants admit that they have money on
deposit in the Bank of Montclair, which are their
own personal funds. They deny that they are
without financial responsibility and say that they
are in a position to pay any judgment at any time
that might be secured against them. They admit
they have moved their residence from Montclair to
Philadelphia, only because the defendant, Charles
Barend who has held a permanent position with a
reliable concern in Jersey City for the past twenty
years, has secured a better position in Philadel-
phia, and they further allege that they had advised
the administrator more than four months previous
of their moving that they were about to move and
to take the advice of their attorney, Ovidio C. Bi-
anchi that he, the administrator should file his ac-
count as required by law.
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Answer of Defendants, Eva Barend and Charles
Barend.

11.  Defendants deny the allegations contained
in paragraph 11. '

12.  Defendants deny the allegations contained
in paragraph 21 that the complainant is with out
remedy in the Courts of law and allege, that all of
the proper remedies and any remedy that the com-
plainant might have or could have against the said
Charles Barend and Eva Barend or Ovidio C. Bi-
anchi, are secured and given to him by the Courts
of law in this State; and that the proper and legal |
remedy is for the administrator to continue the
said estate in the Orphan’s Court and to close the
estate in the Orphan’s Court as required by law,
and if he has been defrauded or paid any claim by
mistake then he can recover the same by an action
at law, and they further deny that there is any
equity in the Bill as filed by the complainant.

Solicitor for Eva Barend
and Charles Barend.




10

20

30

40

Replication.
Filed May 26, 1925.
IN CHANCERY OF NEW JERSEY.

Betweeﬂ

Louts S. WEINTHAL, as admr.

On Bill, etc.

and e T
( Replication.

Eva BAREND, CHARLES BAREND,

et al.

The replication of the complainant to the an

swers of the defendants—

Complainant joins issue on the answer of the

defendants.

ROBERT M. BOYD, JR,,
Solr. for Complainant.

Bill of Complaint of Hannah Lubell.
Filed April 20, 1925.
IN CHANCERY OF NEW JERSEY.

To his Honor Edwin Robert Walker,
Chancellor of the State of New Jersey.
> - - d (U
Complainant, HANNAH LUBELL, of the City,
Clounty and State of New York, respectfully shows:

(1) On or about March 13th, 1923, Augusta
Phillips died at the City of Montelair, County of
Rssex and State of New Jersey, intestate, being a
widow, and leaving no children or childrens’ chil-
dren surviving her, and leaving this complainant,
a half sister of the deceased, as next of kin, and en-
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Bill of Complaint of Hannah Lubell.

titled by law to the entire estate of the deceased.

(2) That the death of said Augusta Phillips
was unknown to complainant until the summer of
the year 1924.

(3) That on or about April 4th, 1924, and be-
fore complainant had any knowledge of the death
of her said half sister, Louis S. Weinthal of the
(lity of Montclair, New Jersey, was appointed ad-
ministrator of the Estate of said Augusta Phillips,
deceased, by the Surrogate of the County of Essex,
State of New Jersey, and duly qualified as such ad-
ministrator, and entered upon his duties of admin-
istering the said Estate.

(4) That for about one year prior to the death
of said Augusta Phillips she resided with one Eva
Barend, who was distantly related to the deceased,
and the deceased during the period of her residence
with said Eva Barend was able to be about, travel
unaccompanied, and care for herself up to the time
of her last illness, occurring about one month prior
to her decease, during which period of time she was
removed from the home of said Eva Barend and
was taken to a hospital. During the period of de-
ceased’s residence with said Eva Barend, the de-
ceased required no special nursing attention, but
on the contrary was able to and did wait upon and
take care of herself, although advanced in years
and being for a part of the time a sufferer from a
disease which eventually brought about her death.

(5) That for the purpose of administering the
Estate of the deceased, one Ovidio C. Bianchi, an

attorney and counsellor at law of the State of

New Jersey acted as proctor and represented said
Louis S. Weinthal as attorney.
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Bill of Complaint of Hannah Lubell.

(6) That sometime between April 4th, 1924,
and May 10th, 1924, said Ovidio C. Bianchi and
said Eva Barend entered into an agreement where-
by it was arranged among other things that a claim
should be presented by the said Eva Barend
against the Estate of said Augusta Phillips, de-
ceased, for services rendered to the deceased during
the period of time that the deceased resided with
the said Eva Barend and that the said Ovidio C. Bi-
anchi should receive twenty-five per cent of the
amount secured from said Estate for his services
in preparing said claim, presenting or causing it
to be presented to said administrator, and securing
payment of the same.

(7) That thereafter, on or about May 10th,
1924, the agreement between said Eva Barend and
Ovidio C. Bianchi was carried out by presenting
a claim to the administrator of the Estate of said
Augusta Phillips for $3360.00, purporting to be for
services at $60.00 per week for thirteen months,
which said claim on or about May 16th, 1924, was
paid by said Louis S. Weinthal, as administrator
of said Estate to said Eva Barend, and as com-
plainant is informed and verily believes said Eva
Barend did, in accordance with the agreement here-
in referred to, pay over to Ovidio C. Bianchi twen-
ty-five per cent of the amount so recovered.

(8) That Edward H. Hyems, residing in the
City, County and State of New York, and being a
practicing physician, on or about May 16th, 1924,
presented a claim to the administrator of said Es-
tate of Augusta Phillips, deceased, for medical ser-
vices rendered the deceased from August, 1921 to
March 12th, 1923, for the sum of $1500.00. That
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thereafter said claim of $1500. was paid to said
Dr. Hyems by said administrator out of the funds
of said Estate. The complainant is informed and
verily believes that said claim is unjust, and not
due and owing the said Dr. Hyems for the reason
that such services as were rendered by said Dr.
Hyems to the deceased, during her lifetime, were
gratuitous, and so understood to be by the deceas-
ed and said Dr. Hyems.

(9) That the moneys obtained as herein set
forth from the Estate of Augusta Phillips, deceas-
ed, by said Eva Barend, are now held by her in
the Bank of Montclair and the Montclair Savings
Bank, banks in the said City of Montclair.

(10) That as complainant is informed and ver-
ily believes, said Eva Barend is about to remove
from the State of New Jesey, and establish a per-

manent residence in the State of Pennsylvania.

(11) That no accounting has been filed by said
Louis S. Weinthal, as administrator of the Estate

of Augusta Phillips, deceased, with the Surrogate

of the said County of Essex.

(12) Complainant charges that the agreement
entered into between said Eva Barend and Ovidio
C. Bianchi was collusive and fraudulent and de-
signed to injure complainant or any other person
rightfully entitled to claim, as next of kin, the Es-
tate of said Augusta Phillips, deceased.

(13) Complainant further charges that the said
Eva Barend intends to remove out of the jurisdic-
tion of this Court, and from the State of New Jer-
sey, all of her assets including the moneys herein
referred to as having been received from, and as
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complainant charges, rightfully belonging to com-
plainant, and to prevent complainant from recov-
ering said moneys rightfully due.complainant.

Complainant is without adequate remedy in the
Courts of Law and therefore prays:

(1) That the said Eva Barend, Ovidio C. Bian-
chi, Louis S. Weinthal and Edward H. Hyems, who
are defendants in this suit, may answer this bill of
complaint and each statement therein contained.

(2) That said Eva Barend may be perpetually
restrained and enjoined from withdrawing from
the Bank of Monteclair, and the Montclair Savings
Bank the moneys there on deposit to her credit to
the extent of $3360. until a final adjudication in
this Court as to the rightful ownership of said
sum of money.

(3) That a decree may be made by this Honor-
able Court requiring the said Ovidio C. Bianchi to
account to the administrator of the Estate of said
Augusta Phillips, deceased, and to pay over to such
administrator any and all sums of money found
on such accounting to have been received by him
as the proceeds of the agreement between himself
and said Eva Barend made as hereinabove set
torth. |

(4) That a decree be made by this Honorable
Court requiring said Edward H. Hyems to account
to the administrator of the Estate of said Augusta
Phillips, deceased, for all moneys received by said
Edward H. Hyems from said Administrator, and
that he pay over to said administrator such sum
of money as shall be found to have been improperly
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or illegally obtained by said Edward H. Hyems of
and from the Estate of said Augusta Phillips, de-
ceased.

(5) That a Writ of Subpoena may issue out of
this Honorable Court directed to said defendants
commanding them to answer the Bill of Complaint
and each statement therein contained, and to abide
by such decree as the Court may make in the prem-
ises.

LAZARUS, BRENNER & VICKERS,
Solicitors and of Counsel with Complainant.

State of New Jersey, |
o

County of Hudson. (™ |
Hannah Lubell, being duly sworn, according to
law, upon her oath deposes and says:

I am the complainant in the above entitled cause
and have read the bill of complaint and the mat-
ters and things therein contained are true, and
particularly is it true:

(1) That I am a sister of the half blood of Au-
gusta Phillips, who resided in Montclair, in the
County of Essex and State of New Jersey, and who
died there on or about March 13th, 1923. That
said Augusta Phillips and I are daughters born of
the same mother, being children of different mar-
riages of said mother. That said Augusta Phillips
died a widow without children, and that T am her
nearest relative surviving said deceased.

(2) That I was not aware of the death of my
said half-sister until after administration had been
applied for and granted to Louis S. Weinthal, and
until after said Louis S. Weinthal had paid out the

30
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claims referred to in said bill of complaint.

(3) That my said half-sister was not an in-
valid during the period of her residence with Eva
Barend, incapable of taking care of herself or re-
quiring any special skilled nursing up to the time
of her last illness.

(4) I am informed and verily believe that said
Eva Barend and one Ovidio C. Bianchi entered in-
to an agreement to present a claim to the adminis-
trator of the Estate of Augusta Phillips for ser-
vices, and that by such agreement said Ovidio C.
Bianchi was to receive twenty-five per cent of the
amount recovered. That at the same time said Ovid-
io C. Bianchi was the attorney acting for Louis S.
Weinthal as administrator of said Estate.

(5) That I am informed and verily believe that
salid Eva Barend is about to remove from the State
of New Jersey and take up her permanent resi-
dence in the State of Pennsylvania.

(5) That I am informed and verily believe that,
Dr. Edward H. Hyems rendered such medical ser-
vice as said Augusta Phillips required gratuitous-
ly, as a family friend and in recognition of services
previously rendered to said Edward H. Hyems by
said Augusta Phillips during her lifetime.

HANNAH LUBELL.
Sworn and subscribed to before me|
this 18th day of April, 1925 (
Philip S. Birnbaum
Attorney-at-Law of
New Jersey.
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Answer of Defendant, Eva Barend.
Filed June 26, 1925 as of time.

IN CHANCERY OF NEW JERSEY.

Between
HANNAH LUBELL,
Complainant, [ In Chancery
and of N. .J.

Eva BareNnD, Ovinio C. BIANCHL, [ Op Bill, etc.

Louls S. WEINTHAL and Eb-

wARD H. HYEMS,

Answer.
Defendants.

The defendant, Eva Barend, answering the Bill
of Complaint says that:

1. That to the best of her knowledge and belief
the allegations contained in paragraph 1 are true.

2. That defendant has not sufficient knowledge
or belief upon which to form a conclusion as to the
truthfulness of the allegations contained in para-
graph 2.

3. Defendant admits that on or about April 4th,
1924, Louis 8. Weinthal of the Town of Montclair
was appointed administrator of the Estate of Au-
gusta Phillipps, deceased, but she does not know
as to whether the complainant had knowledge of
the death of Augusta Phillipps at the time of the
said appointment.

4. Defendant denies the allegations made in
paragraph 4, and says that Augusta Phillipps re-
sided with her for a longer period than one year,
that she was ill and needed the constant attention
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and nursing of the defendant, that she was not
able to take care of herself and was a sufferer from
an incurable disease and had to be given special
food and the most minute attention.

5. Defendant denies the allegations contained
in paragraph 5, and says that Ovidio C. Bianchi,
an attorney and Counsellor-at-Law of this State,
acted for the defendant as her attorney and proctor
in protecting her in her claim against the estate
of the said Augusta Phillipps, and that after the
said Louis 8. Weinthal had been appointed by the
Surrogate of Essex County did not act as his at-
torney, but only asked for the defendant in so far
as it was necssary as required by law to having
some one appointed as administrator of the estate.

6. Defendant denies the allegations contained
in paragraph 6 as to the time alleged therein of the
making of the agreement between herself and Ovid-
io C. Bianchi. Defendant alleges that in the latter
part of 1923 she employed and retained the said
Ovidio C. Bianchi to represent her in her claim
against the estate of Augusta Phillipps, and that
she agreed to pay to the said Ovidio C. Bianchi
25% of the amount recovered by her on her claim,
and for his general services in the said matter.

7. Defendant alleges that the allegations con-
tained in paragraph 7 are substantially true with
the exception of the fact that the said Ovidio C.
Bianchi had to perform and did render a greater
amount of services than that simply of presenting
a claim to the administrator.

8. The defendant in answering paragraph 8
states that she knows of her own knowledge that
the defendant Edward H. Hyems, did render med-
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ical services to the deceased, Augusta Phillipps,
and defendant knows of her own knowledge that
the said Augusta Phillipps always intended and did
promise to pay the said Edward H. Hyems for his
services as her physician.

9. Defendant admits that she has funds on de-
posit in The Bank of Monteclair and The Montclair
Savings Bank.

10. Defendant alleges that she has been a resi-
dent of the State of New Jersey for a long period
of years, that her husband Charles Barend is em-
ployed by a firm in Jersey City for a period of
more than twenty years, and that he has now secur-
ed a better position in the City of Philadelphia
and that she is now a resident of the State of Penn-
sylvania in order to be with her husband; and that
she has not removed from the State of New Jersey
by reason of the institution of any law suit of any
nature whatsoever.

11. Defendant has been informed that the said
Louis S. Weinthal has not filed an accounting with
the Surrogate of Essex County as required by law,
and that the defendant and her attorney, Ovidio C.
Bianchi, have for a great many months and on
many occasions requested and demanded of the
sald Louis S. Weinthal that he file an accounting
of the estate.

12. Defendant denies the allegations contained
in paragraph 12, and says that the agreement made
between her and her attorney for the protection
and collection of her claim was absolutely honest,
Just and legal.

13. Defendant denies all of the allegations con-
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tained in paragraph 13, and alleges that she has
on deposit in The Bank of Montclair and in The
Montclair Savings Bank a sum of money greater
than the sum of $3360.00 received by her for her
services to the estate of Augusta Phillipps.

14. Defendant denies that the complainant is
without adequate remedy in the courts of law.

O. C. BIANCHI,
Solicitor for Defendant, Eva Barend.

Answer of Defendant, Ovidio C. Bianchi.
Filed June 26, 1925 as of time.

IN CHANCERY OF NEW JERSEY.

Between
HANNAH LUBELL,
Complainant,
and On Bill, ete.
Eva BArexp, Ovinio C. BIANCHI, Answer.
Louis S. WEINTHAL and KEb-
WARD H. HYEMS,

80 Defendants.

The defendant, Ovidio C. Bianchi answering the
Bill of Complaint, says that:

1. That to the best of his knowledge and belief
the allegations contained in paragraph 1 are true.

2. That defendant has not sufficient knowledge
40 or belief upon which to form a conclusion as to

Answer of Defendant, Ovidio C. Bianchi.

the truthfulness of the allegations contained in
paragraph 2.

3. Defendant admits that on or about April
4th, 1924, Louis S. Weinthal of the Town of Mont-
clair was appointed administrator of the Estate of
Augusta Phillipps deceased, but he does not know
as to whether the complainant had knowledge of
the death of Augusta Phillipps at the time of said
appointment.

4. Defendant denies the allegations made in
paragraph 4, and says that Augusta Phillipps re-
sided with Eva Barend for a longer period than
one year, that she was ill and needed the constant
attention and nursing of Eva Barend, that she was
not able to take care of herself and was a sufferer
from an incurable disease and had to be given spe-
cial food and the most minute attention.

5. Defendant denies the allegations contained
in paragraph 5, and says that he appeared for Eva
Barend as her attorney and proctor in protecting
her in her claim against the estate of the said
Augusta Phillipps, and that after the said Louis
S. Weinthal had been appointed by the Surrogate
of Essex County defendant did not act as his at-
torney, but only acted for the said Louis S. Wein-
thal in so far as it was necssary as required by
law to having some one appointed as administrator
of the estate.

6. Defendant denies the allegations contained
in paragraph 6 as to the time alleged therein of
the making of the agreement between himself and
Eva Barend. Defendant alleges that in the latter
part of 1923 he was employed and retained by the
defendant, Eva Barend to represent her din her
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claim against the estate of Augusta Phillips, and
that he agreed to accept 25% of the amount re-
covered by Eva Barend on her claim and for his

oeneral services in the said matter.

7. Defendant alleges that the allegations con-
tained in paragraph 7 are substantially true with
the exception of the fact that he had to perform
and did render a greater amount of services than
that simply of presenting a claim to the adminis-
trator.

Q. The defendant in answering paragraph 8
states that he was informed and believes that the
defendant Edward H. Hyems did render medical
services to the deceased, Augusta Phillipps and he
has been informed that the said Augusta Phillipps
always intended and did promise to pay the said
Edward H. Hyems for his services as her physi-
cian.

9. Defendant admits that Eva Barend has funds
on deposit in The Bank of Monteclair and in the
Montelair Savings Bank.

10. Defendant alleges that Eva Barend has
heen a resident of the State of New Jersey for a
long period of years, that her husband Charles

3arend was employed by a firm in Jersey City for
a period of more than twenty years, and that he
has now secured a better position in the City of
Philadelphia, and that Eva Barend is now a resi-
dent of the State of Pennsylvania in order to be
with her husband; and that she has not removed
from the State of New Jersey by reason of the in-
stitution of any law suit of any nature whatsoever.

11. Defendant has been informed that the said

Answer of Defendant, Ovidio C. Biancha.

Louis S. Weinthal has not fileed an accounting
with the Surrogate of Essex County as required
by law, and that defendant and Eva Barend have
for a great many months and on many occasions
requested and demanded of the said Louis S. Wein-
thal that he file an accounting of the estate.

12. Defendant denies the allegations contained
in paragraph 12, and says that the agreement made
between him and Eva Barend for the protection
and collection of her claim was absolutely honest,
just and legal.

3. Defendant denies all of the allegations con-
tained in paragraph 13, and alleges that Eva Bar-
end has on deposit in The Bank of Montclair and
in The Montclair Savings Bank a sum of money
greater than the sum of $3360.00 received by her
for her services to the estate of Augusta Phillipps.

14. Defendant denies that the complainant is
without adequate remedy in the courts of law.

Solicitors for Defendant, Ovidio C. Bianchi.
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Answer of Defendant, Louis S. Weinthal.
Filed April 30, 1925.
IN CHANCERY OF NEW JERSEY.

Between
HANNAH LUBELL,

Complainant, [ " Bill, &c.

and Answer of
Eva Barenn, Ovivio C. Biancar, ( Defendant,
Louts S. WEINTHAL and Ep- | 1ouis 8
, Weinthal.
WARD H. HYEMS,
Defendants.

The defendant Louis 8. Weinthal, as adminis-
trator, etc. of Augusta Phillips, deceased, by Rob-
ert M. Boyd, Jr. his solicitor answering the bill of

complaint herein alleges as follows:

1. He admits the death of Augusta Phillips as
stated. He has no knowledge nor information suffi-
cient to form a belief as to the other allegations in
Section 1 of the bill of Complaint.

2. He has no knowledge or information suffi-

cient to form a belief as to the allegations of Sec-
tion 2 of the Complaint.

3. And he admits that he was appointed admin-
istrator of the Estate of said Augusta Phillips and
duly qualified as such administrator and entered
upon his duties of administering said estate. He
has no knowledge sufficient to form a belief as to
whether the complainant on or before April 4th,
1924, had any knowledge of the death of said Au-
gusta Phillips.

Answer of Defendant, Louis S. Weinthal.

4. He has no knowledge or information suffi-
cient to form a belief as to the allegations in sec-
tions 4, 6, 9 and 12 of the Bill of Complaint.

5. He admits that up to the month of July,
1924, Ovidio C. Bianchi, an attorney and counsel-
lor at law of the State of New Jersey, acted as
proctor and represented this defendant as attorney,
alleged in Section 5 of the Bill of Complaint.

6. Referring to the allegations in Section 7 of
the Bill of Complaint he admits that the claim of
Eva Barend was presented to this defendant as ad-
ministrator and he is informed and believes but
without personal knowledge that the other allega-
tions in said section are true.

7. Referring to the allegations in Section 8 of
the Bill of Complaint he admits the payment of the
claim of Edward H. Hyems against the Estate of
Augusta Phillips. He denies that said claim was
unjust and denies that the money was not due and
owing said Dr. Hyems and expressly charges that
he made the payment in good faith and that the
same was justified.

8. Referring to the allegations of Section 10 of
the Bill he has no personal knowledge as to the in-
tentions of Eva Barend. He admits that he has
been informed that she is about to remove from the
State of New Jersey.

9. Referring to allegations of Section 1 1, he
admits that no accounting has been filed by him as
administrator with the Surrogate of Essex County.

10. Referring to the allegations of Section 13
of the Bill of Complaint, he has no personal knowl-
edge of the intentions of said Eva Barend.

%
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Further answering said Bill the defendant Wein-
thal shows as follows:

The payments referred to in said bill were made
by this defendant in the belief that the claims were
just and valid and it was not until after said pay-
ments had been made by him that he learned of the
existence of the Hannah Lubell herein nor did he
know that she was or claimed to be a next of kin
of Augusta Phillips, deceased. Upon receiving in-
formation of the claim of this complainant he took
proper steps to conserve the estate and gave notice
to said Eva Barend to repay to him  the monies
which she had received from said Estate to the end
that the validity of her claim might be adjudicated.

Defendant further says that said Ovidio C. Bi-
anchi presented to this defendant proofs of claims
among which was the proof of claim of said Eva
Barend and the proof of claim of said Dr. Edward
H. Hyems, said claims having been prepared by
sald attorney and said Bianchi advised this defend-
ant that said claims were valid in form and sub-
stance and advised this defendant to pay the same
as just and proper claims against the estate. Said
payments were made without any knowledge on the
part of this defendant of any agreement between
said Bianchi and said Eva Barend to collect her
alleged claim against the said Estate of Augusta
Phillips and without any knowledge of any agree-
ment between said Ovidio C. Bianchi and any other
claimant against said Estate, whereby said Bianchi
was to receive any percentage of the amount se-
cured from said Estate.

This defendant accordingly prays that a decree
may be made by this Honorable Court requiring
the said Ovidio C. Bianchi, Eva Barend and Ed-

>~
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ward H. Hyems to account to this defendant and
to pay over to this defendant any and all sums of
money found on such accounting to have been im-
properly or illegally obtained by them or any of
them from said estate.

ROBERT M. BOYD, JR.,
Solicitor and of Counsel with defend-
ant, Louis S. Weinthal, as adminis-
trator &c. of Augusta Phillips.
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Filed June 8, 1925.

IN CHANCERY OF NEW JERSEY.

Between
10 HANNAH LUBELL
Complainant : {
% > | On Bill, ete.
and Replication.

Eva BAREND, et als.
J
Defendants.

The replication of the defendant to the answer
90 filed by the defendant, Louis S. Weinthal:

The complainant joins issue on the Answer filed
by said defendant.

LAZARUS, BRENNER and GEORGE T. VICKERS,
Solicitors for Complainant.
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Order.
Filed March 12, 1926.
IN CHANCERY OF NEW JERSEY.

Between
Louts S. WEINTHAL, as Adminis-
trator, &c. of Augusta Phillips,
Deceased,
Complainant,

and

EvA BAReEND, CHARLES BAREND
and Ovipro C. BIANCHI,
Defendants.
r 7 / On Bill, &c.
Order.
Between
HANNAH LUBELL,
Jomplainant,

and

EvaA BARrReND, Ovipio C. BIANCHI,
Louls S. WEINTHAL and ED-
WARD H. HYEMS,

Defendants.

It appears that the above entitled causes arise
out of the same state of facts and that after the in-
stitution of the suit wherein Louis S. Weinthal, ad-
ministrator, is complainant, Hannah Lubell, as
complainant, instituted the above suit in which she
appears as complainant, and that all of the parties
in the first suit are made parties defendant in the
second suit and that the parties in both suits have
all consented to the consolidating thereof to the
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end that they may be tried at the same time in
Essex County, and have stipulated that the said
suits be consolidated and tried before Honorable
Alonzo Church, Vice Chancellor.

Now, on motion of Robert M. Boyd, solicitor for
Louis S. Weinthal, it is, on this 11th day of Decem-
ber, 1925, ORDERED that the Order of Reference
heretofore made in the suit wherein Hannah Lubell
is complainant referring the same to the Honor-
able John L. Bentley, one of the Vice Chancellors
of this Court, and the Order of Reference hereto-
fore made in the suit wherein Louis S. Weinthal,
administrator of Augusta Phillips, Deceased, is
complainant, referring the same to the Honorable
James F. Iielder, one of the Vice Chancellors of
this Court be, and they are hereby rescinded, and
that both of the above entitled suits be and are
hereby consolidated and as consolidated are here-
by referred to the Honorable Alonzo Church, one
of the Vice Chancellors of this Court, to hear the
same for the Chancellor and to report thereon to
him and to advise what order or decree should be
made therein.

E. R. WALKER,
C.
Filed March 12, 1926.
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Designation.
Fi]ed‘ April 20, 1926.
IN CHANCERY OF NEW JERSEY.

{

Between
Louts S. WEINTHAL, as Adminis-
trator, &c. of Augusta Phillips,
Deceased,

Complainant,

and

EvA BAREND, CHARLES BAREND
and Ovipio C. BIANCHI,

Defendants. : ;
Designation.

Between
HANNAH LUBELL,
Complainant,
and

Eva BArenD, Ovinio C. BIANCHI,
Louis S. WEINTHAL and Eb-
WARD H. HYEMS,

Defendants.

An Order of Reference having been made bearing
date the 11th day of December 1925, referring the
matter to Honorable Alonzo Church, one of the
Vice Chancellors of this Court, to hear the same
for the Chancellor and to report thereon to him
and advise what order or decree should be made
therein

It is on this 23d day of March, 1926, Ordered,
that Wednesday the 28th day of April, 1926, at ten

40
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o’clock in the forenoon of that day, at Chancery April 28th, 1926.
Chambers in the City of Newark, be fixed as the
time and place for the hearing of the matters re- ,
ferred to me in the above entitled suit. Between
ALONZO CHURCH, Louts S. WEINTHAL, as Adminis-
V. C. trator, &e. of Augusta Phillips, :.
ete., :

. 5| i ‘ 1 ‘
We consent to the entry of the above Order with- Complainant,

out notice to us. and
O. C. BIANCHI,
Solicitors of Eva Barend and Chas. Barend.
DONOHUE & O’BRIEN,
Solicitors of Ovidio Bianchi.
LAZARUS B. VICKERS,
Solicitor of Hannah Lubell.

EvA BAREND, CHARLES BAREND
and Ovipro C. BIANCHI,
Defendants.

Between
HANNAH LUBELL,
Complainant,
and

EvaA BAreND, Ovipio C. BIANCHI,
Louis S. WEINTHAL and Eb-
WARD H. HYEMS,

Defendants.

Transcript of shorthand notes of testimony
taken in the above entitled cause before his
Honor, ArLonzo CHURCH, Vice Chancellor, at
the Chancery Chambers, Newark, New Jersey,
in the presence of RoBeErRT M. Boyp, JR., for
Louis M. WEINTHAL; GEORGE VICKERS, for
Hannah Lubell; JAmMes F. X. O’BRrIEN, for
Ovidio Bianchi.
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Lowis S. Weinthal—Durect.

Mr. Boyd: Both sides admit that their
pleadings actually admit that Mr. Weinthal,
the administrator, my client, acted in good
faith, so there is no dispute about that.

10
LOUIS S. WEINTHAL, sworn for the com-

plainant.
Direct-examination by Mr. Boyd:

(). Mr. Weinthal, you are the complainant herein
and administrator of Augusta Phillips? A. Yes,
Sir. '

Mr. Boyd: I offer certificate showing the
appointment of Louis S. Weinthal as admin-
20 istrator of Augusta Phillips.
(Paper marked Exhibit C-1.)

Q. Mr. Weinthal, I show you an application to
the National Surety Company for a bond to be is-
sued to you as administrator and ask you whether

that is your signature on the application? A. Yes,

sir; it is.
(). Who witnessed that signature? A. Mr. Bi-
anchi.
80 Q. You know his handwriting, do you? A. Well,

it looks like it. I am not positive.

Q. From whom did you recieve this application?
A. From Mr. Bianchi.

(). And when you signed it, to whom did you send
it? A. Mr. Bianchi.

Mr. Boyd: I offer it.
(Paper marked Exhibit C-2.)

>
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| Q. One moment. I will ask one more question.
[ call your attention to the answer at the foot of
the first page, reading: “Will you in the perform-
ance of your duties in the matter employ an attor-
ney and agree to act as he shall advise? Answer:
Yes. If so, give name of attorney and his address.
Ovidio C. Bianchi, 243 Main Street, Orange, N. J.,” 10
and I ask you whether that was part of the appli-
cation when you received it from Mr. Bianchi? A.
Yes, sir.
Mr. Boyd: T offer it in evidence.

Q. Mr. Weinthal, did you afterwards receive
some proofs of claim against the estate of Augusta
Phillips? A. Yes, sir.

Q. I show you what purports to be a proof of
claim filed by Eva Barend for $3360. and ask you 90
if that was received by you? A. Yes, sir.

Q. When you received it did you pay it? A. Yes,
Sir.

Q. Upon whose advice? A. On the advice of Mr.
Bianchi.

Mr. Boyd: I offer it in evidence.
(Paper marked Exhibit C-3.)

Q. You took from Eva Barend a general release,
did you? A. Yes, sir. 30
Q. From whom did you receive that? A. Mr. Bi-
anchi.
Mr. Boyd: I offer it.
(Paper marked Exhibit C-4.)

Q. T show you what purports to be a proof of
claim signed by Charles Barend against the estate
of Augusta Phillips for $94.95. Did you receive
that? A Yes, §ir.

). From whom did you receive that? A. Mr. 40
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Bianchi.

Q. Did you pay it? A. Yes, sir.

Q. Upon whose advice? A. Mr. Bianchi’s ad-
vice.

Q. During that time

The Court: Do you want to offer it?
Mr. Boyd: Yes; I offer it.
(Paper marked Exhibit C-5.)

Q. I show you what purports to be a general re-
lease from Charles Barend in your favor and ask
you if you received that? A. Yes, sir.

Q. From whom? A. Mr. Bianchi.

Q. During that time, from the time that you ap-
plied for your appointment as administrator—

The Court: Wait a minute. Do you want
to offer it?

Mr. Boyd: Well, yes.

(Paper marked Exhibit C-6.)

Q. From the time that you applied for your ap-
pointment as administrator and signed this appli-
cation for a bond, down to and including the time
when you paid this claim, did you have any other
attorney besides Ovidio C. Bianchi? A. Up to the
time I paid those claims?

Q. Yes. A. No, sir.

Q. During that period, and at the time you paid
the claims, did you know that Mr. Bianchi had an
arrangement with Eva Barend and Charles Barend
by which he was to receive 25 per cent of what he
collected on these claims? A. Before he collected
9§ 574

Q. Did you know that up to the time the payment
was made? A, Yes.
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Q. When did you first learn it? A. I learned it
in my house.

Q. Well, when was that? A. Well, I can’t ex-
actly say the date. My brother and my sister-in-
law were present.

Q. Was that after the claims were paid or be-
fore? A. After the claims were paid.

Q. After? A. Yes.

Q. You wish to correct your testimony, then, that
it was before? A. Yes, after the claim was paid.

Q. And how long after? A. Probably a week or
So afterwards. :

Q. I'see. At that time, from whom did you learn
this? A. From Mr. Barend?

Q. Did Mr. Bianchi ever tell you that? A. No,
sir,

Q. Not at any time? A. No, sir.

Mr. Boyd: Now, if the Court please, I
think we can stipulate that the money is in
the bank up in Montelair, pursuant to the re-
straining order, so we don’t need to go into
that.

Mr. Vickers: I have no questions.

Cross-examination by Mr. Bianchi

Q. Mr. Weinthal, the bond was for $16,000? A.
I believe it was, yes.
Q. And you are a property holder in Monteclair?
A. Yes, sir.
Q. Have been for a number of years? A. Yes.
Q. And you are retired now? A. Yes.
Q. And previous to your retirement were you in
business? A. I was.
Q. For about how many years? A. Twenty five.

40
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Q. And you live in Montelair? A. Yes.

). Did you know Mrs. Augusta Phillips before
her death? A. I knew her very well.

Q. And did you know the Barends before this ap-
pointment? A. Very well.

(). And did you know the relationship between
the Barends and Mrs. Phillips? A. Yes.

Q. Did you know at the time that you were pay-
ing this claim of Mrs. Eva Barend as to whether she
had or had not performed any services to Mrs. Phil-
lips? A. I knew she had.

(). Had you seen her perform the service? A.
Yes.

Q. Do you remember the disease that Mrs. Bar-
end died of?

Mr. Vickers: That is objected to on the
ground the witness is not qualified.
The Court: I will sustain the objection.

Q. Do you know whether she had a serious ill-

ness?

Mr. Vickers: That is objected to on the
same ground. She died, so it must have been

serious.
The Court: Objection sustained.

Q. Did you at the time you paid this claim of
Mrs. Eva Barend have full knowledge of the ser-
vice rendered by her to Mrs. Augusta Phillips? A.

Ivdid:

Mr. Boyd: I object to the form of this

question.
The Court: Yes.
Mr. Boyd: It is not full knowledge.
The Court: Yes.

69
Louis S. Weinthal—Cross.

Mr. Boyd: Has no knowledge.

The Court: He can testify what service he
saw rendered to Mrs. Phillips. That is all
he can testify to.

Q. Did you have personal knowledge of the ser-
vice that Mrs. Barend claimed she performed for
Mrs. Phillips as to whether she had actually per-
formed that?

Mr. Boyd: I object to the form of that
question.

The Court: I will sustain the objection.
Judge, you must ask him what service he ac-
tually saw performed.

Q. Did you see services performed? A. Well, I
used to visit the house quite often, pretty near every
day, and Mrs. Phillips was unable to do anything
for herself and Mrs. Barend had to do it all.

(). (By the Court.) What did Mrs. Barend do for
her? A. Well, they lived there together, they had
no maid, you know, or anything, and had to feed
her and take care of her in general. She was a big,
stout lady and very hard to handle, you know. She
couldn’t do anything to help herself. Mrs. Barend
had to do everything for her.

Q. Have you any idea of approximately the
amount of time she was sick? A. Well, she was
sick, to my knowledge, I guess, about a year and a
half, vear and a quarter, something like that. i
don’t exactly know. I want to correct that answer,
counsellor, if you please. She was sick, to my
knowledge, while she was in Montclair about a year,
vear and a half. I don’t know how long she was

sick in New York.
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Q. You say she was helpless at that time? A.
Oh, yes.

Q. And she was a big woman? A. Oh, she was ¢
very large woman, yes.

(). Was she bedridden; did she have to stay in
bed? A. I don’t know anything about that.

Q. (By the Court.) When you called on her was
she in bed? A. Part of the time in bed and part
of the time out of bed.

Cross-examination by Mr. Vickers:

(). Mr. Weinthal, you knew that during the last
vear and prior to Mrs. Phillips going to the hospi-
tal that she went to New York, didn’t you? A.
Went to New York?

Q. Yes. A. I don’t know.

Q. You knew nothing about it; if she did go to

New York and go to New York for treatment, you
don’t know anything about it, do you? A. Well, 1
knew that at one time she went to a hospital in New

York.

Q. Do you know anything about her treatment?
A. What they call a radium treatment, something
like that.

Q. She had radium treatment in New York? A.
Yes, so I understand.

Q). And that was throughout the year prior to her
ooing to the hospital, just before her death; isn’t
that right? A. Well, Colonel, I don’t know, be-
cause I was away for that—part of that winter, you
know.

Q. Well, how long were you away? A. About
two months previous to her death.

Q. And in what two months? A. I was away

40 January and February.
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Q. And she died March 13th? A. Yes.

Q. Of what year, Mr. Weinthal? A. 1923.

Q. 1923. Well, then, prior to, say, the first of
January, 1923, do you know of her going to New
York— A. I—

Q. —to visit as well as to receive medical treat-
ment? A. I did not.

Q. And do you know anything about her going
with relatives of hers out in an automobile? A.
No, sir; I do not.

Q. Do you know where Mr. and Mrs. Barend
were throughout the summer of 1922? A. No, sir;
1 do not.

Q. Did you visit the home where Mrs. Phillips
lived at any time throughout the summer of 19227?
Az 19227

Q. (By the Court.) What? A. Yes.

Q. What month? A. Well, I don’t remember
what months. They are right around the corner
from where I live.

(). Was their house in such a position that from
your house you could see their house? A. No, sir.

Q. It was not. On your direct examination, I
understood you to say— (interrupted). A. I could
see the rear end of it from our rear end.

Q. From your cross-examination by Judge Bi-
anchi I understood you to say you were almost a
daily visitor there. A. I was, while I was home.

Q. Then I ask you now whether throughout the
summer of 1922 vou mean that you were a daily
visitor there. A. I don’t remember when I was a
daily visitor, but I was always a visitor there quite
often. I don’t know what month it was or when it
was. I never kept track of it.

Q. What you mean was that at times you were a
daily visitor? A. At times and very often.
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Q. Very often a daily visitor. Now, do you know
whether Mr. and Mrs. Barend both went away on
a vacation in the summer of 1922? A. If my mem-
ory serves me right, I think they were away for two
weeks.

Q. What became of Mrs. Phillips while they were
away? A. I don’t know.

Q. Can you say whether or not she went with
them? A. I couldn’t answer the question. I don’t
know.

Q. You can’t answer that. By the way, as ad-
ministrator of this estate were the effects of Murs.
Phillips turned over to you? A. No, sir.

Q. Were the accounts, check accounts and bank
accounts turned over to you as administrator so
that you could make some inquiry as to the condi-
tion of the bank account throughout the period that
Mrs. Phillips lived with Mr. and Mrs. Barend? A.
The only thing that was turned over to me was
three bank books and the bank book on the Mont-
clair bank and three banks in New York.

Q. And how about the returned checks? A.
Don’t know anything about them.

Q. Either on the part of Judge Bianchi or on the
part of Mrs. Barend or Mr. Barend did anyone ever
turn over to you the checks, the return checks for
the withdrawals from the bank of Montclair cover-
ing that period during which Mrs. Augusta Phil-
lips was a member of the Barend household? A.
No, sir.

Q. Have you ever made a demand for them? A.
No, sir.

Q. So that— Oh, by the way, do you know
whether Mrs.— By the way, you were asked on
direct-examination whether, throughout this period
and up to the time of the paying of these claims,

Louis S. Weinthal—Cross.

you had any other attorneys, solicitor or attorney,
and you said no. A. No.

Q. How soon after the payment of these claims
did you secure another attorney or attorneys, if you
did? A. Oh, it might have been a month, probably.

Q. And who did you then secure? A. Mr. Ben-
nett.

Q. John Bennett, who is here at this table? A.
Yes, sir.

Q. And through him did you make demand on
Mr. Bianchi or on Mr. Barend or any of them for
vouchers and accounts of the deceased with the
various banks? A. No, sir.

Q. From whom did you receive the bank books
of Mrs. Phillips? A. I believe Mrs. Barend turn-
ed them over to me.

Q. To you personally? A. Yes, sir.

Q. And turned over to you the books without
statements or return checks; is that right? A.
Yes.

Q. I show you four bank books, which have just
come from the hands of Mr. Bennett, attorney, and
ask you whether those are bank books and whether
in the shape in which they are presented to you
they were turned over by Mrs. Barend to you at
the time to which you have testified? A. Yes, sir.

Q. And in the last bank book, which you have
Just examined, the bank book of the Corn Exchange
Bank, Hudson River Branch, on which there were,
when the book was handed to you, three or four
checks, cancelled checks? A. Yes, sir.

Q. In fact, there were four, and did they come
to your hands, these return checks with that bank
book from the hands of Mrs. Barend, at the time
of which you have testified? A. I don’t remember

that, counsellor.
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Q. Don’t remember. Directing your attention
once more to the bank book of the Bank of Mont-
clair, the account appearing as beginning December
28, 1921, and ending, according to this bank book,
on December 30th, 1922, T ask you whether any
vouchers, checks, bank statements or anything else
accompanied that book when it was given to you
by Mrs. Barend. A. No, sir.

Mr. Vickers: I would like to offer these.

(Four bank books marked Exhibit C-7,
C-8, C-9 and C-10.)

Mr. Vickers: I offer four checks.

(Four checks marked Exhibit C-11.)

Mr. Vickers: For the purposes of the rec-
ord, I would like to identify these books in
the case: Bank book of Bank of Montclair
marked C-7 beginning with a deposit of fifty
dollars on December 28th, 1921, and ending
with a deposit on December 30th, 1922, for
$300, various amounts, and having on the
other side of the ledger a pencil memoran-
dum of $178.78 and in the name of Augusta
Phillips; Savings Bank book Exhibit C-10,
Corn Exchange Bank of New York, begin-
ning with deposit in January 2, 1919, ending
with an entry of July 10th, 1924, $4.77—I
guess it is interest—interest, and showing
a balance of $323.09 as of that date, likewise
in the name of Augusta Phillips; bank book
of the East River Savings Institution, C-9,

in the name of Augusta Phillips, beginning

with a deposit on January 8, 1913, of $1,000.,
ending with an interest item of $63.55,
stamped the year 1924, showing an addition,

by way of the addition, withdrawals of

5
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$1771.62, the last withdrawal being July 5,
1921; C-8, being a bank book of the Corn
Exchange Bank, Hudson River Branch, New
York and being the bank book from which
the Exhibit C-11 was taken—shown to the
witness—first entry, November 4, 1918, de-
posit $87.66, ending with a balance deposit
as of April 22nd, 1925, of $83.84.

Q. Mr. Weinthal, do you know how long prior
to March 13th, 1923, the date of the death of Mrs.
Phillips, she went to the hospital? A. The day
she went to the hospital?

Q. How long before the date of her death did she
go to the hospital? A. I don’t remember.

Q. How long, don’t you know about how long she
was in the hospital in her last illness? A. She
might have been there a month, I guess.

Q. About a month? A. She might have been
there a month, three weeks, four weeks, I don’t
know.

Q. And have you any knowledge as to her attend-
ing any social affairs during the time she was liv-
ing with Mrs. Barend? A. No, sir; I do not.

Q. Do you know anything about her going to a
wedding in New York during that time? A. No,
Sir.

Q. Do you know where her bedroom in the Bar-
end house was? A. When they lived on Willow
Ntreet, her room was in the front on the side.

Q. Ome flight up? A. Second floor, yes.

Q. One flight up. And where did she last live?
Was that where she last lived? A. No. That is
when she first came to Montclair. The other house
she lived, it was a two family house, they all lived
on one floor and they had the lower floor. The
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landlord had the upper floor.

Q. And, when she lived in the Willow Street
house, did you see her downstairs as well as up-
stairs? A. I have seen her on the porch.

Q. Sitting up? A. Yes, sir.

Q. And around? A. Yes; I used to pass around
there pretty near—

Q. Was she out on the street? A. Well, she
came out on the street, once or twice she came to
my house.

Q. In fact, she was a frequent visitor at your
house; isn’t that right? A. Noj; she was not able
to walk around there.

Q. She was a great friend of yours? A. She
only—

Q. She was a great friend of yours? A. Yes;
she was friendly when she was in Monteclair. I
knew her very well; she was a very fine lady.

Q. Ever been friendly before that? A. No.

Q. Didn’t know her? A. No, didn’t know her.
I knew her before she came to Montclair and as
casual visitor at the Barends. I was introduced
to her, that is all.

Q. Oh, yes. Was that while her husband was
living? A. After he was dead.

Q. After he was dead? A. Yes.

Q. You never knew this lady until after she be-
came a widow; is that right? A. Yes; that is
right. :

Q. Do you recall when it was that you first met
her? A. No; I do not.

Q. Can you tell whether it was a year or two
vears before her death, or more than that? A. It
might have been two years before her death.

Q. Do you know how long it was before her hus-
band’s death? A. I don’t remember that.

—
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Q. Do you remember what time of the year it
was she first came to live with the Barends? A. I
do not.

Q. Don’t know whether it was in the spring or in
the fall, do you? A. I can’t answer that, because I
don’t remember.

Q. During her life time did you know anything
about her banking affairs? A. Her what?

Q. Her banking affairs. A. No, sir; I did not.

Q. Never discussed money questions with her?
AN ST,

Q. Never heard money questions discussed be-
tween her and the Barends, either Mrs. Barend or
Mr. Barend, did you? A. I heard her—a conversa-
tion once.

Q. When? A. That was at—I believe, on the
porch at Mrs. Rudensy’s house. That is—

Q. At whose house? A. No; it was not. It was
when they lived at the Willow Street house, she
made a remark on the porch there, talking about
everything in general, and she said— (interrupted).

Q. You say, “she made a remark”. You mean,
Mrs. Phillips? A. Yes.

Q. And who was present besides yourself? A. 1
believe Mrs. Barends was there.

Q. You say you “believe” she was there. A.
Well, she was there.

Q. Was anybody else there? A. No. Mrs. Phil-
lips, Mrs. Barends and 1.

Q. What wasssaid? A. And she said she hadn’t
seen her sister in twenty years or more, her half
sister, and she said she wanted—for the treatment
the Barends were giving her, she wanted them to
get everything, something to that effect.

Q. You know nothing about Mrs. Barend taking
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charge of the financial affairs of Mrs. Phillips, do
you?%s A NoysiE

Q. Do you know that Mrs. Barend was kind and
thoughtful and careful of Mrs. Phillips while Mrs.
Phillips was an inmate of that house; is that right?
A. Yes.

Q. There was a cordial relationship between the
two; isn’t that so? A. I believe they were cousins.

Q. In fact, it was very cordial? A. Yes.

Q. Do you know whether there was any relation-
ship between them? A. Oh, yes; I know. There
was a relationship there.

Q. There was a relationship. And, from your
knowledge, obtained from Mrs. Phillips and Mrs.
Barend or anyone else, what did you know the re-
lationship to be? A. Cousins.

Q. They were cousins. And Mr. Barends was
likewise very kind, friendly and attentive to Mrs.
Phillips; isn’t that so? A. Yes, sir.

Mr. Vickers: That is all.
Cross-examination by Mr. Bianchi :

Q. After you were appointed administrator, did
you go to the various banks and secure from the
vaults certain Liberty bonds? A. Yes, sir.

Q. And was there a representative from the state
of New Jersey there? A. Yes, sir.

Q. And did you go to New York and get a certain
chattel mortgage that belonged to Mrs. Phillips?
A. T didn’t get it. I left it there.

Q. But you found it there? A. Yes; the Corn
Exchange.

Q. And you found Liberty bonds in the vault in
Montclair? A. Yes, sir.
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Q. And you also received the books with various
deposits in the bank? A. Yes, sir.

Mr. Bianchi: That is all.

Redirect-examination by Mr. Boyd:

Mr. Boyd: Just one more question, if I
may, for the sake of completing this: In the
first place, the young lady from the Surety
Company hands to me back this substitution
and I suggested to counsel, if we substitute
the photostatic copy and let her have the
original.

The Court: Is that all right?

Mr. Bianchi: Yes.

Mr. Boyd: Will you kindly mark that the
same as this?

(Copy marked Exhibit C-2.)

Q. For the sake of concluding this, Mr. Weinthal
I show you a proof of claim, filed by Dr. Edward E.
Hyems against the estate of Augusta Phillips, cov-
ering a period from August 21 to March 12, 1923,
the amount being $1500. That was received by you,
wasHl? s A Xes

Q. And paid? A. Yes, sir.

Q. Upon whose advice? A. Upon the advice of
Counsellor Bianchi.

Q. And in that connection you knew Dr. Hyems,
did you? A. Yes. That is, I knew him by seeing
him at the house there.

Q. You have seen him at the house? A. Yes.

Q. Now tell the Court what your personal knowl-
edge was about—so far as you saw him there—
about the service rendered by him; that is, how

10
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often you saw him there and whatever you heard
Mrs. Phillips say about that.

Mr. Bianchi: Of course, I have no objec-
tion to so much of the question as refers to
the conversation of Mrs. Phillips or what
the relationship of Mrs. Phillips was, but
there is objection to the question so far as it
relates to the service rendered by the doctor.
The witness is not qualified to testify to that.

Mr. Boyd: I offer this.

(Paper marked Exhibit C-12.)

The Court: He can testify as to how often
he saw the doctor there. That is all he can
testify to.

Q. Kindly answer just that much of the question.
Q. (By the Court.) How often did you see the

doctor there? A. In order to go to Main Street I
I G SO e R L e e

(.ld.to go by this house every day, in fact, a couple
of times a day, and I used to see the doctor there—
see his car there, oh, see it two, three or four times
a week.

Q. And for how long a period? A. Weell =i
couldn’t—I don’t know exactly, counsellor, how
often, but he came there quite often for a long time.

Q. 7“ ell, you can give some idea how long a peri-
od. It was not merely during the last few weeks of

7 |1 feti 7 4 : .
her lifetime? A. Oh, no; he came there practically
—a long time—practically six or seven months, to
my knowledge.
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JOHN A. BENNETT, sworn for the complain-
ant.

Direct-examination by Mr. Boyd:

Q. Mr. Bennett, you have recently been acting as
the attorney for Mr. Louis S. Weinthal, adminis-
trator of Augusta Phillips? A. Yes, sir.

Q. Tell us, as nearly as you can, when you were
first retained. A. As near as I can remember off-
hand, it was about last August.

Q. After you had been retained by Mr. Weinthal,
did you have some conversations with Mr. Bianchi?
A. Yes, sir.

Q. On whose behalf did you—or, who did you
represent in those conversations? A. I represent-
ed Mr. Weinthal.

Q. In those conversations state what was said
between you with special reference to the checks
and vouchers and other papers relating to the es-
tate of Augusta Phillips. A. I don’t remember that
anything was said there directly to—addressed to
Mr. Bianchi about the checks, but Mr. Bianchi was
there with Mrs. Barend several times and Mus.
Barend was there alone several times, and I know
that I have asked for the checks and the personal
property, and at one time, during one of my con-
versations with either Mr. Bianchi and Mrs. Bar-
end or at some time when Mrs. Barend was there
alone with her husband. We had several meetings
and this has come up rather suddenly and I can’t
recall offhand at which meeting the— (interrupt-
ed).

(. When you asked for them, did you receive
them? A. No, sir; I did not receive them.

(). What was said between you and Mr. Bianchi
or Mrs. Barend on that subject, if anything? A.
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As T remember it. Mrs. Barend said she didn’t have
the checks and that she had no papers of the estate
that had not been turned over to Mr. Weinthal.

Cross-exramination by Mr. Vickers:

Q. August of what year does that mean, Mr. Ben-
nett? You said, “The last of August”. A. Last
vear, 1 think.

Q. Last year, 1925? A. 1925.

Mr. Boyd: Wait a minute.
Mr. Bianchi: 1924, it must have been.
Witness: 1924,

Q. 1924 is the correct vear, is it? A. Yes, sir.

-
Cross-eramination by Mr. Biancha:

Q. When you speak about “personal effects”, you
mean clothing? A. I mean clothing; I meant the
silver ware, dresser covers, little things that would
be on a woman’'s dresser.

Q. Oh. A. Any personal property that she—(in-
terrupted ).

Q. You knew the bulk—that is, the Liberty
Bonds and jewelry had not been touched? A. I
didn’t mean the large bulk of personal property. I
meant the things that a woman naturally has per-
sonally, of papers, letters, silver ware, dresser uten-
sils and things of that kind, and clothing.

Q. And did Mrs. Barend tell you that she had
some various pieces of clothing and things up at
the house that belonged to this lady? A. She said
she had thrown away the clothing because it was

useless. She said she had some small articles of

silverware. but no papers or checks.
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Mr. Bianchi: That is right. Thank you.

FEramined by Mr. Vickers:

Q. Was anything said about any flat silver— A.
Nothing was said—

Q. —table silver, and so forth? A. I don’t—I
submitted at one time the list of things that I had,
Colonel Vickers—I think it may be in the papers
there—saying just exactly what we did discuss. If
I may be allowed to see that list, I can tell you.

Mr. Vickers: I ask the witness be allow-
ed to refer to his papers.

The Court: All right.

Mr. Boyd: All right. Go around here. I
don’t know where they are.

Mr. Bianchi: I don’t think there is any-
thing of value.

(Witness returns with papers.)

The Court: Now, tell us what you asked
for. Let me see that. Do you want to read
into the record the things he asked for?

Mr. Vickers: Yes.

Witness: This is an original affidavit of
Mrs. Barend herself and this will show the
whole thing.

The Court: All right. It is Mrs. Barend’s
own affidavit.

Mr. Bianchi: I was just going to say that
is the situation. We gave to him a list, not
he to us.

The Court: Very well.

). This was turned.over to you by Eva Barend,

10
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You urged me to file papers of an accounting.

Q. And at one time you were going to file your
accouny? A No, sir,

Q. You stated you thought you would prepare
for the account? A. I said I would prepare to file
an accounting, if we could come to an arrangement.

Mr. Boyd: That is our case.

The Court: That is a negotiation looking
to a settlement. That is all that is.

Mr. Bianchi: That is it.

Mr. Vickers: Mrs. Lubell.

HANNAH LUBELL, sworn for the complain-
ant.

Direct-examination by Mr. Vickers :

Q. Mrs. Lubell, where do you live? A. At the
present time?

Q. Yes. A. 2070 Grand Concourse.

Q. Bronx? A. Yes, sir.

Q. And how long have you lived in the Bronx in
New York? A. Well, for the last twenty five years
or more, ‘

Q. And in 1923 where did you live, what address
did you live at? A. I lived at 669 E. 165th Street.

Q. And how long had you resided there? A.
Well, for almost twelve years, ten years sure.

Q. Had you a telephone there? A. Yes, sir.

Q. Was your name in the telephone hook? A.
Yes.

Q. And was it in the telephone book under the
name of Lubell? A. Under the name Lubell.

ST
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Q. There now in the telephone book? A. There
Nnow, yes.

Q. How long have you had a telephone and how
long has your name been in the telephone book in
New York? A. Well, I should say, to tell the truth,
about fifteen years or more.

Q. Fifteen years. By the way, what relation
were you to Augusta Phillips? A. A sister.

Q. And a sister by the same father and mother
or sister of the half blood? A. No; we had one
mother.

Q. One mother? A. Yes, sir.

Q. And different fathers; is that right? A. Yes,
sir.

Q. And, except for Mrs. Lubell and yourself,
were there any other children—

The Court: You mean, Mrs. Phillips.

Q. Mrs. Phillips and yourself, were there any
other children of this mother? A. Yes; there was
one more, but she is dead.

Q. How long ago? A. Well, she is dead mnow
about six years.

Q. Died before Mrs. Phillips died? A. Oh, yes,
Sir.

Q. And of the marriage of your mother and Mr.
Phillips were there any children? A. No, sir. May
I understand that again?

Q. I am wrong about that. Pardon me. It was
the wrong marriage. Married the wrong people.
A, Yes.

Q. Of the marriage of your mother— A. Yes.

Q. —and your step father were there any child-
ren than Mrs. Phillips? A." No, sir; mother was a
widow when she married my father.
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Q. And were you then her—You and Augusta
Phillips were the only living children? A. Yes, sir.

Q. And of this second marriage, second marriage
of your mother, were there any children? A. Just
Augusta Phillips. When my mother got married to
my father she was a widow.

Q. Augusta Phillips, and she was the only— A.
Child.

Q. ——child. There were, as far as you know, no
children of the marriage of Augusta Phillips to her
husband, Mr. Phillips? A. No. There was only
the one child.

Mr. Vickers: I suppose there can’t be any
doubt about that, I mean, that there were no
children of that marriage of the Phillips.

The Court: Were there any children of the
deceased child? You said there was one
child that died.

Witness: About six years ago.

Mr. Vickers: No children, your Honor.

Witness: From this mother and father:
the same mother and father.

The Court: Did the one that died six vears
ago have any children?

Witness: No, sir; she was not married.

Q. And Augusta Phillips had no children, had
she? A. No, sir.

Q. Now, you weren't a visitor at the home or had
any contact with your half sister in the latter years
of her life, had you? A. That is right.

Q. Did you get in contact with any relatives of
Mrs. Barend or Mr. Barend? A. No, sir.

Q. Did not. Or with any relatives of Augusta
Phillips? A. Oh, he might contradict that. I have
met a brother of hers.

9
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Q. Brother of whose? A. Brother of Mrs. Bar-
end.

Q. What is the name? A. Very, very often on
Nassau Street.

Q. What is the name? A. Moe Schwartz. Mr.
Moe Schwartz.

Q. And, by the way, you are a widow, are you
not? A. Yes, sir.

Cross-examination by Mr. Bianchi:

Q. Let's see, your name was Lobelsky? A. When
I first got married and my husband took the “sky”
off. Yes.

Q. And you were known as Mrs. Lobelsky? A.
At the early part of my married life.

Q. And you are also known as Hannah Faulk
Autenrieth? A. Yes; Hannah Faulk was my
maiden name and my first name was Autenrieth.

Q. And William August Autenrieth is your son?
A. Is my son.

Q. And you are not listed in the telephone book
either under Lobelsky or Hannah Faulk Auten-
rieth. A. Well, my name was changed just a vear
after my marriage and I have been married twelve
vears.

Q. Well, so, from March, 1924, to the present
time, have vou ever used the name Lobelsky in the
telephone book or elsewhere? A. No, sir.

Q. And most of vour relatives knew vou as Lo-
belsky, did they not? A. Well, just in the early
part of marriage life, say a vear after.

( Discussion.)
Mr. Boyd: Solicitor of complainant,
Weinthal, offers in evidence a claim of the
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property filed with the administrator on Oc-
tober 17th, 1924, by Eva Barend, claiming
certain jewelry alleged to be in the posses-
sion of the administrator on the ground that
said articles were given to said Eva Barend
by said Augusta Phillips previous to her
death.

The Court: Is that the jewelry that was
over in the safe deposit in New York?

Mr. Bianchi: Corn Exchange in New
York,

The Court: There is nothing in that claim,
then,

Mr. Vickers: T would like to have that
book introduced in evidence now. I would
like to examine Mr. Weinthal on that point.
Of course, we can correct this. I offer it.

The Court: But, if the gift was a gift inter
vivos, it must be accompanied by actual de-
livery and possession. We all know that.

Mr. Bianchi: We are willing.

(Paper marked Exhibit C-14.)

Mr. Vickers: It is stipulated that the pro-
perty covered by this claim was in the safe
deposit box, together with the other proper-
ty of the deceased, in New York at the time
of her death and at the time of the appoint-
ment of the administrator.

Mr. Bianchi: That is correct.

The Court: Then let that go on the record.

Mr. Boyd: We don’t know anything about
that, but I have no doubt it is so.

The Court: Very well. Let that stand on
the record. I can’t see how that is trans-
ference of possession.
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ANNA COHN, sworn for the complainant.

Direct-examination by Mr. Vickers :

Q. Mrs. Cohn, where do you live? A. Woodhav-
en.

Q. In New York state? A. Yes;in Long Island.

Q. Were you related to Augusta Phillips, who
lived in Montclair in 1922, and 1923? A. Yes;
counsellor.

Q. You were related to her. What was the rela-
tionship? A. Cousin.

Q. First cousin? A. First cousin.

Q. Or second? A. First cousin.

Q. First cousin. And did you visit her there
when she lived there? A. Yes, sir.

Q. Do you know Mr. and Mrs. Barend, Mrs. Eva
Barend and Mr. Charles Barend? A. Well, I
know them from when I met them there and I was
twice over to the house.

Q. Twice over to the house. Go over to visit
Mrs. Phillips, did you? A. Yes.

Q. And, when you went over to visit, did you see
both Mr. and Mrs. Barend each time when you
were there? A. Yes.

Q. And can you tell us about when it was that
you went over to visit Mrs. Phillips? A. Well, I
went over every other week or three weeks, you
know. It is a far distance and I aint a young per-
son any more. I am not so good for traveling.

Q. You mean, you didn’t go every week, but went
every other week or every three weeks, sometimes?
A. Yes.

Q. While she lived with the Barends, do you
mean? A. Yes.

Q. And did you call Mrs. Phillips “Cousin Gus-
sie”? A. Sure.

10
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Q. That is what she was, Gussie. Now, when
you went over there to visit, where did you find
Cousin Gussie on these visits? A. Well, from the
first start, you know, she was walking around, sit-
ting on the porch; then, of course, in the month—
I don’t know exactly how many months that she
was laid up, but when she was very sick they took
her to the hospital.

Q. And, from your recollection, about how long
before her death did they take her to the hospital?
A. Well, I couldn’t tell that exactly by the month.

Q. Wias it about a month, would you say? A. Oh,
I think it was more.

Q. You think it was more. And did you see her
in the hospital? A. Yes.

Q. When did you see her and where was the hos-
pital? A. In Orange.

Q. In Orange. Did you ever see Cousin Gussie
in New York during the time— A. Yes, often.

Q. Just wait half a minute. During the time
she was living with Mr. and Mrs. Barend, did you
see Cousin Gussie in New York? A. Well, that
time she was living herself in New York.

Q. No. I mean after her husband died, after Mr.
Phillips died. A. Oh.

Q. And she went to live with Mr. and Mrs. Bar-
end. " A Yes

Q. Did you ever see her at any social function
or at any place in New York? A. Yes; I seen her
before she moved.

Q. No. Afterwards. Afterwards at some wed-
ding or something did you see her?

Mr. Bianchi: I object as leading.
Mr. Vickers: It is hard to—
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Q. Do you know whether she went to the doctor’s
in New York? A. Yes, that I know, but I don’t
know exactly the time she went, because my son
took her to the doctor.

Q. How did you see her? A. Well, I didn’t see
her when— (interrupted).

Q. Does your son drive an automobile? A. My
son does.

Q. Did he ever bring her to your house? A. No;
not to my house. She came over to my house when
she was by Mr. and Mrs. Barend.

Q. That is what I have been asking you. During
the time she was living with Mr. and Mrs. Barend,
Cousin Gussie came over to visit you, didn’t she?
A Yes.

Q. Who brought her over? A. She came herself.

Q. She came herself.

Q. (By the Court.) How many times?

Mr. Vickers: I beg your pardon?
The Court: Ask her how many times.
Mr. Viekers: Yes.

Q. How many times? A. Once.

Q. Yes. A. And then she stood overnight.

Q. Stayed overnight with you. Do you remem-
ber about when was that? A. Oh, that I couldn’t
remember.

Q. Well, how long before her death was it, a
month or a year? A. Oh, that was a couple of
months before her death.

Q. A couple of months before her death. And
when you say a “couple”, do you mean two or some-
thing more than one? ‘A. Oh, yes. I mean maybe
four or five or six months.

Q. Oh, yes. When you say “couple” vou mean

20

30
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four or five or six. Did you ever see Cousin Gus-
sie doing anything about the house in Mrs. Bar-
end’s, when she lived at Mrs. Barend’s? A. From
the start, you know, she helped her along a little,
for instance, pealing potatoes and vegetables, and
So on, but later on she didn’t.

Q. She did not? A. No.

Q. Who else was with you, if anybody, on these
visits that you made to the Barend house, when you
saw Mrs. Phillips there? A. For—my son and my
daughter-in-law were with me.

Q. And what is the son’s name? A. Morrel Cohn.

Q. He is not here? A. No.

Q. The daughter-in-law here? A. Yes.

Q. She was with you? A. Yes.

Q. On how many occasions was your daughter-
in-law with you? A. Always when I went.

Q. She accompanied you, she took ydu? A. Yes.

Q. Is that right? A. Yes.

Mr. Vickers: That is right.

The Court: Any cross?

Mr. Bianchi: No questions.

Mr. Vickers: Do you know whether Mrs.
Barend was a trained nurse or not?

Witness: Mrs. Barend, no.

Mr. Bianchi: We don’t claim she was a
trained nurse, registered trained nurse.

Mr. Vickers: All right.

SADIE COHN, sworn for the complainant.
Direct-examination by Mr. Vickers

Q. You are Mrs. Morrel Cohn, the daughter-in-
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law of this last witness; is that right? A. That is
right.

Q. In her lifetime, did you know Mrs. Augusta
Phillips? A. Yes.

Q. Where did you see her, if any place, during
the early part of the year 1923 and the year 1922?
A. Well, I believe, during the year, the early part
of 1922, she was living at home; her husband, I be-
lieve, first died in 1922.

Eramined by the Court :

Q. Well, after her husband died, did you go to
see her? A. Yes.

Q. Where? A. I went to see her at her home,
and after she moved to Montclair.

Q. You went to see her in Montclair? A. Yes.

Q. How many times? A. Well, I just don’t
know how many times, probably three or four times
all-told.

Framined by Mr. Vickers:

Q. And with whom did you go, if with anybody,
when you went to Montelair to see Mrs. Phillips?
A. Well, when I went on Sundays, I went with my
husband and my mother-in-law, and, I believe, once
I went myself during the week.

Q. And over what period of time did these visits
stretch? A. Well, they might have been every three
weeks, they might have been every four weeks. T
Just can’t say definitely.

Q. Can you tell us what part of the year 1922
they covered? A. Well, I really couldn’t say, be-
cause I don’t remember the month, or so, just the
month. I went over, I remember that.
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Q. When you went there, where did you find Mrs.
Phillips? A. Well, at the beginning, she was sit-
ting at the table and so on and later on, when she
took sick, she was lying in bed.

Q. And did you ever see her doing anything
there? A. Well, nothing to speak of, really.

Q. Well, suppose you tell us what it was so that
we can speak of it or not whether it is indecent.

The Court: Now, don’t tax your own wit-
ness. What she means is she didn’t see her
doing very much. (To witness:) What did
vou see her do?

Witness: No real manual labor work, just
maybe doing a few vegetables and so on,
l1ke-a-that.

Q. In the kitchen? A. In the kitchen.

Q. And, when you say you went over with your
husband, did you go there by train or drive in an
automobile? A. No:; we went there in a machine.

Q. Did you ever see Mrs. Phillips in a machine?
A. No.

Q. Did you ever know about her going in a
machine, from anything she said to you? A. No.

Mr. Bianchi: I object.
The Court: She said no.
Witness: No.

Q. Did you ever see Mrs. Phillips in New York
after her husband’s death; after Mr. Phillip’s
death, and after she went to live with Mr. and Mrs.
Barend, did you ever see her again? A. There was
only one time she came over to my house.

40 Q. And what was that occasion? A. Well, T
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don’t think it was really any occasion. I believe
it was of a Friday and she stayed over Saturday
and from my house I took her to New York to see
my mother and from my mother’s house she went
home. She was the only— (interrupted).

Q. Where were you living at that time? A. In
Long Island.

Q. In Long Island? A. In Woodhaven.

Q. And how far away was it from your house to
your mother’s house? A. Well, my mother lived
uptown New York.

Q. And how did you take Mrs. Phillips from your
house to your mother’s house? A. We went by
train.

Q. The Long Island Railroad you mean? A.
The Long Island Railroad and subway.

Q. And from the Long Island Railroad station
how did you go? A. We took the subway.

Q. Subway. And can you fix that time, approxi-
mately, when that was? A. Well, I think—that is
real hard to say. '

Q. Was it summer time, winter time, spring
time? A. No: it was in the fall of the year, I be-
lieve.

The Court: Fall of 1922, then, that would
be.
Witness: Fall of 1922, 1 believe so.

Q. Do you mean the fall of the year before her
death? A. Yes.
The Court: That would be 1922.
Mr. Vickers: 1922, your Honor, yes.
Witness: 1922.

Q. And did you ever see her at any family wed-
ding in New York? A. No.
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Q. Do you remember the time that she went into
the hospital in Orange, her last illness? A. I don’t
remember the time, no, but I know I visited her at
the hospital.

Q. Do you remember the occasion of her going
there? A. No; after she was there, we were in-
formed she was in the hospital.

Q. She was in the hospital? A. Yes.

Q. Can you give us any idea how long that was
before her death? A. No; I can’t say definitely.
I't might have been a month ; it might have been five
weeks. I can’t say definitely how long she was in
the hospital.

Mr. Bianchi: No questions.
The Court: That is all, madam.

JOHN A. BARBEN, sworn for the complainant.

Direct-examination by Mr. Vickers:

Q. What is your occupation? A. Assistant
cashier, Bank of Monteclair.

Q. And are you here under a subpoena duces te-
cum to produce certain records of the bank of the
account of Augusta Phillips, deceased? A. T am.

Q. Have you produced them? A. I have.

Q. Are these the bank records dealing with this
account of Augusta Phillips of 149 Clairmont Ave-
nue, and the second one being 30 North Willow
Street, Montclair? A. They are.

Q. And do these accounts, which you have pro-
duced, show the deposits and withdrawals of that
account from the dates indicated and covering the
period indicated by the account? A. Yes, sir.
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Q. In addition to that, what record, if any, of
the bank have you as to what was done with the re-
turn checks covering these withdrawals? A.
Statements showing whether or not statements were
delivered, statements with vouchers over our coun-
ter or mailed. '

Q. And what does that record show with respect
to the vouchers? A. Do you want it in detail?

Q. Yes. Suppose you read it in the record, if
there is no objection. A. On February 17, 1922,
a statement as of the close of business of February
7 of the same year was delivered to Mrs. Eva Bar-
end, signed in that name. On August 7, a state-
ment as of March 20th of 1922 was delivered to Mrs.
Phillips, her own signature appearing. On August
7th a statement as of that date was mailed and ac-
knowledged on August 16th the same year.

Q. (By the Court.) To whom was it mailed? A.
It was mailed to Mrs. Phillips at 30 North Willow
Street. A change of address was made later. On
December 12th, 1922, a statement was mailed and
not acknowledged. That statement was mailed to
a different address, 149 Clairmont Avenue; and on
Iebruary 17th, 1923, a statement with vouchers as
of the close of business of February 3rd was deliv-
ered to Mr. Louis Barend at our counter.

Q. And that concludes the record as to the re-
turn vouchers; is that right? A. Yes, sir.

Mr. Vickers: I would like to offer this rec-
ord of the delivery of the statements in evi-
dence.

Mr. Bianchi: No objection.

(Paper marked Exhibit C-15.)

Mr. Vickers: As to the Exhibit C-15 I in-
vite your Honor’s attention to a comparison
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of signatures between that and the Exhibit
C-13, the signatures of Eva Barend, C-13, be-
ing admitted as an affidavit signature by Eva
Barend.

The Court: Yes, I see. (To Witness)
Do you know Mrs. Barend?

Witness: Only by sight. I met her once.

Q. Is Mrs. Barend in the court room? Is this
the lady to whom you refer? A. Yes, sir.

Q. (By the Court.) Well, did you see her sign
that receipt? A. I did not.

Mr. Vickers: I offer in evidence the bank
statements.

The Court: It will be received.

(Two statements marked Exhibit C-16.)

Cross-examination by Mr. Bianchi:

Q. These were all long before her death, to the
best of your knowledge? A. Yes.

The Court: The deeds are here, 1922—
February, 1922, and August, 1922. Febru-
ary, 1923, was a month before her death, was-
n’t it?

Mr. Bianchi: Yes, she died in March,
1923.

The Court: Well, we can get that.

Mr. Bianchi: That speaks for itself.

The Court: Yes.

Mr. Vickers: That is the case for the com-
plainant, Hannah Lubell.

The Court: Well, now, what is the de-
fense?
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CHARLES BAREND, sworn for the defendant.

Direct-examination by Mr. Bianchi:

Q. You are the husband of Eva Barend? A. Yes,
Sir.

Q. And did you know Augusta Phillips before
her death? A. Yes, sir.

Q. Did she stay at your home? A. Yes.

Q. From when to when? A. From September,
1921, until October, 1922.

Q. And then what became of her? A. She had to
go to the hospital.

Q. What hospital? A. St. Mary’s in Orange,
New Jersey.

Q. How long was she at the hospital? A. From

(interrupted).

The Court: About a month.
Mr. Bianchi: Pardon me, your Honor.

A. Five months, from October to March.

Q. Was she there at the time of her death? A.
Yes, sir.

Q. From the time she left her home to the time
of her death she was at the hospital? A. From the
time she left my home, yes, sir.

Q. And when she was at your home was she well
on 2 - AL EHL

Q. And do you know the disease she was suffer-
ing from? A. Yes, sir.

Mr. Vickers: That is objected to on the
ground the witness is not qualified to testify.

The Court: Yes, I don’t suppose—It is
very plain to us all, I think, that she was
suffering from cancer; otherwise she would-
n't have had radium treatment.

10
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Mr. Vickers: I think that is so.
Mr. Bianchi: I will admit that is so.
Mr. Vickers: And so will 1.

Q. Was she very sick, or how was she? A. Very
sick, indeed, yes.

Q. And who took care of her? A. Mrs. Barend,
and at times had to have somebody to help Mrs.
Barend.

Q. Now, what did Mrs. Barend do for her? A.
Everything possible that anybody could do to help
her.

Q. But try to give more detail. A. For instance,
Mrs. Phillips required treatment.

Q. What kind of treatment? A. Well, inwardly.

Q. What do you mean by that? A. Well, she
had to—they had to use inward treatment for her
and give her injections for some treatment that the
doctor prescribed; Mrs. Barend had to use a
syringe.

Q. The rectum? A. Yes.

Mr. Vickers: Objected to unless this wit-
ness speaks of his own knowledge. If he
does, I don’t object to it.

Q. Did you see your wife treat her? A. Well,
1 didn’t see her outright.

The Court: Well, then, do not testify to
1t.
Mr. Bianchi: All right.

Q. What else— What did you see her do? A.
Mrs. Barend, while she was confined in bed, had to
wait on her, cook for her, actually feed her, take
general care of her.
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Q. Who did the bathing, do you know? A. Who
did what?

Q. Did she receive a bath? A. No; Mrs. Barend
had to bathe her at times, too.

Q. Did you receive any compensation from Mrs.
Phillips for that? I mean, did she pay while she
was in the house? A. No, sir.

Q. Were there conversations between Mrs. Bar-
end and Mrs. Phillips that you heard concerning
payment? - A. Yes, sir.

Q. What was said? A. She oft times, not once,
but a dozen times, impressed it upon Mrs. Barend.

Mr. Vickers: I object to the impression.
The Court: Yes.

Q. State what did she say. A. She said to Mrs.
Barend a number of times not to worry, that she
would compensate her in a lump.

Q. How? A. That she intended to leave all she
had to her, or most of it.

Q. By what manner of paper? A. By a will.

Q. Do you know whether a will was made to that
effect? A. Well, the will was made, yes, sir.

Q. How many wills? A. Two.

Q. What was the first one? A. The first one was
a will witnessed by Mr. Louis Weinthal.

Mr. Vickers: Objected to, the witness tes-
tifying to the contents of a paper that is not
in evidence and which would speak for it-
self if it were in evidence.

The Court: Sustain the objection.

Q. You haven’t that first will, have you? A. No,
sir: it was destroyed by Mrs. Phillips.
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Q. You have the second will? A. Well, we have
1 copy of it.

Q. The second will was offered for probation? A.
The second will was offered for probation: yes, sir.

Q. Did Mrs. Phillips pay any of your household
expenses during her sickness? A. No, sir.

Q. Did you have to have any special food for her?
A_Neg . gic:

Q. And did you follow the doctor’s instructions
in giving her food and taking care of her? A. Yes,
SIT.

Q. Do you know anything about this question of
jewelry? Do you know the jewelry that Mrs. Phil-
lips had? A. I know of it: yes, sir.

Q. And do you know whatever happened between
vour wife and her on this question, if anything? A.
Yes, sir.

Q. Tell us what you heard said? A. That she
gave it to Mrs. Barend for a gift, told her to take
it, that she was going to leave it to her anyhow and
she might as well take it. Mrs. Barend took it and,
I should judge, a week or ten days afterwards she
gave 1t to her back, telling her that she didn’t want
to keep it around the house, to take it and put it
in the vault with the rest of her stuff.

Q. At the hosptial was there any offer made by

Mrs. Phillips of any kind to you about turning over
= = |

estate before her death? Tell us what too
A. Yes, sir.
Where? A. St. Mary's Hospital in Orange,
)'r\\' -Tr‘l'ﬂtf.\'_

Q. What took place there? A. I went over to
see her one evening and she told me to go out and
get a lawyer. I asked her for what purpose. She
said, I want to turn everything I have got over to

40

vou. You and vour wife are the only two that care
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anything about me and I want to turn everything
I got over to you,” and I refused to do it.

Q. Did she ever tell you for how long a period she
had not seen her sister or step-sister? A. Yes, sir.

Q. For how long? A. If I remember rightly,
about twenty years, eighteen to twenty years.

Q. Do you know whether Mrs. Phillips ever re-
ceived any mail from her sister at your home? A.
Never at my home, no, sir.

Q. Any telephone calls from her? A. No, sir.

Q. Did you know Mrs. Lubell yourself? A. Well,
I did know her: I met her on several occasions a
good many years ago.

Q. You know her as Mrs. Autenreith? A. Mrs.
Autenreith, ves, sir.

Q. And Lobelsky? A. Well, T hadn’t seen her
after she became Mrs. Lobelsky. I hadn’t seen Mrs.
Autenreith in a number of vears.

Q. You knew her as Mrs. Autenreith? A. I
knew her as Mrs. Autenreith. I wouldn’t have
known her if I met her.

Q. When Mrs. Phillips was at the hospital did
yvour wife go there to visit her? A. Yes, sir; quite
citen.

Q. How about you? A. Me? Every night, Sun-
days included.

Q. You went there? A. Yes, sir.

Q. To the hospital? A. To the hospital.

Q. Did you bring her any dishes or anything?
A. Yes: I had two vacuum bottles that I trotted
between Montclair and Orange over there, got tak-
ing her little delicacies that she didn’t get in the
hospital, and special foods for her, such as soups.

Q. And how many months all-told was Mrs. Phil-
lips at your home? A. About thirteen months.




106
Charles Barend—Cross.
Mr. Bianchi: That is all. Cross examine.
Cross-examination by Mr. Vickers:

Q. You say she was at your home about thirteen
months? A. Thirteen months, yes, sir.

Q. Can you fix the date when she arrived there?
A. Well, September, the early part of September,
[ believe around the first of September or second,
something like that, 1921.

Q. And on what date did she go to the hospital?
A. Well, I couldn’t say the exact date, sir; she went
in October.

Q. You don't remember whether it was the first
of October or the latter part of October, do you?
A. I can’t say, sir.

Q. Oh. Where did you spend your vacation in
1922? A. My vacation?

Q. Yes. A. Where, 1922? We were away for,
I think, ten days.

The Court: That is not the question.
Witness: I can’t just remember now where

We Were.

Q. Do you mean to say you can't remember— A.
One minute, please.

Q. —where in the summer of 1922 you spent your
vacation—can’t remember that; is that what you
savy? A. One minute, now, let me think. 1922.
Oh, yves, we went to New York state up to High-
lands, New York.

Q. And when did you go? A. I think it was In
August, for ten days. i

Q. Well, do you know whether it was in August
or September? A. August, I believe.
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Q. Do you know what part of the month of Aug-
ust? A. I think it was the first week, I think—first
week in August.

Q. First week in August? A. Yes, sir.

Q. And what happened to Mrs. Phillips during
the time that you were on your vacation? A. We
had a practical nurse to take care of her.

Q. Who was it? A. I just can’t recall her name.
I don’t know her name. I can’t just recall her name
NOW.

Q. Had you known her before she came to the
house? A. No, sir.

Q. Who secured her? A. Mrs. Barend, I believe.

Q. Don’t you know? A. Sir?

Q. Dont you know who secured her? A. Mrs.
Barend.

Q. Did you have anything to do with Mrs. Bar-
end’s financial affairs? A. Mrs. Barend’s financial

Q. Do you know whether or not Mrs. Phillips—
A. Did I have anything to do with her financial af-
fairs?

Q. Yes. A. Not in an official capacity; no, sir.

Q. No. In any capacity. A. No: any more than
cash a check for her occasionally, loan her money.

Q. And what happened to the checks that Mrs.
Phillips drew on the Bank of Monclair? A. What
happened to them?

Q. Yes. A. I don’t know, sir.

Q. Who is Louis Barend? A. My son.

Q. Do you know anything about his going to
Monteclair to withdraw checks from that—

The Court: Here it is.

—on that bank? A. No, sir; I do not.
I show vou Exhibit C-15 and ask you whether

Q.
Q.
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Q. And was it
A. Yes, sir.

Q. And, after her death, did you make an inspec-
tion of that chest? . After her death
read the will, yES,

Q. And what
the chest?
erything
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I believe.
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Fzamined by the Counrt:

Q. How long did you have a nurse there, how
many weeks? A. Well, we—Let me ask—under-
stand the question.

Q. How long did you have a nurse there? A.
What?

Q. To take care of Mrs. Phillips? A. Oh, to take
care of Mrs. Phillips?

Q. Yes. A. We had a nurse there while we were
away on our vacation.

Q. How many weeks? A. About ten days or two
weeks.

Q. And you never had a nurse any other time?
A. ' No, gir:

Examined by Mr. Vickers:

Q. Except for going to New York to the hospital
and this one occasion when you say Mrs. Phillips
went to Long Island, while she lived in your home,
Mrs. Phillips was unable to go out alone: is that
right? A. Well, she could go out alone, she could
20 out in a manner alone; she was helpless, she
could get on the porch; she was like any woman
would be in that condition.

Q. Did she go away from the porch excepting the
times that you have referred to; did she visit the
neighbors, so far as you know : did she go shopping,
or anything like that? A. No; she didn’t 2o shop-
ping: she couldn’t go shopping.

Q. So far as you know, did she have any business
affairs to attend to? A. Not that I know of.

Q. Do you know anything about her expendi-
tures? In connection with that, I eall your atten-
tion to these accounts, C-16, and show vou that
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there appear here among the disbursements, and at
fairly regular intervals, items of $65. withdrawn
therefrom up to a time when the amount appears
to be divided and they are $22.50. Do you know of
any— A. I don’t know anything about that.

Q. Don’t know about that, nothing at all? A.
No; absolutely nothing about her private affairs,
as far as that is concerned.

Q. You say you cashed checks for Mrs. Phillips.
When you did cash checks, were they drawn to cash
or your order? A. Cash—drawn to my own order,
made out to me personally.

Q. When Mrs. Phillips died, did you make any
effort yourself to find Mrs. Lubell? A. Did I make
any effort? I had a counsellor for that purpose,
Sir.

Q. Did you make any effort? A. Did I? No,
sir: I didn’t personally, no.

Q. You knew that she was known by the name of
Lubell as well as by the name of Lobelsky and Au-
tenreith, didn't you? A. No, sir; I did not. T
don’t know what she was known as.

Q. Never knew that? A. Never knew that.

Q. Never knew— (interrupted). A. Her own
sister didn’t know it, whether it was Lobelsky or
Bell or what. I know Mrs. Lobelsky, as I under-
stand her name is, as Mrs. Autenreith.

The Court: I think we better adjourn for
luncheon and come back at two o’clock.

Noon Recess

Q. Mr. Barend, I show you a paper writing and
ask you whether that is the paper—copy of the pa-
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per which you read on this occasion that has been
referred to as the reading of the will.

Mr. Bianchi: I have the original here.
The Court: Let us have the original.
Mr. Vickers: All right.

Q. Supplementing my question by showing you
the original, do you have to read it all through to
find out if that is the paper? A. That is the paper,
yes.

Q. Now, then, when you read that paper you
knew that Hannah Lubell was known as Lubell,
didn’t you? A. Well, T didn’t know. I knew it
from this paper.

Q. From this paper? A. Yes.

Q. So that, within a week or two or three weeks
after the death of Mrs. Phillips, you knew that
Hannah Lubell was known by the name of Lubell;
is that right? A. That she was known by the name
of Lubell?

Q. Yes, that that— A. It states there “Lubell”
or “Liobelsky”.

Q. Can you answer my question? A. I didn’t
know whether she was known by the name of Lu-
bell or Lobelsky.

Q. Can you answer my question? A. I didn’t
know whether she was known by the name of Lu-
bell or Lobelsky.

Q. You knew

Q. (By the Court.) You knew that she was
known by either Lubell or Lobelsky? A. Yes: yes,
sir; either one.

Q. T think you have stated that this paper writ-
ing iy in the handwriting of Augusta Phillips; is

40 that right? A. 1 believe it is.

124
Charles Barend—Oross.

Q. And that portion of it which refers to her
“now Lubell or Lobelsky” is in the handwriting of
Augusta Phillips? A. I believe so.

The Court: Do you want to offer it?
Mr. Vickers: No, your Honor.

Q. Did you—

The Court: I think it better be offered.
Mr. Vickers: All right, sir.
(Paper marked C-17.)

Q. Did you inform the administrator or this
Judge Bianchi or Mr. Bennett of the fact that the
sister of the half blood of Mrs. Phillips was known
or designated by the name of Lubell? A. Did I
what, sir?

Q. Did you inform— A. Yes, sir.

Q. —any of the persons named, Judge Bianchi
or the administrator or Mr. Bennett or the admin-
istrator that this lady, Hannah, the half blood sis-
ter, was known by the name of Lubell? A. Right.
I informed Judge Bianchi.

Q. You did. A. Yes.

Q. And you have testified that you knew Mrs.
Lubell by the name of Autenreith; is that right?
A Yes, sir. '

Q. During her former marriage or former widow-
hood ; is that right? A. 1 knew her as Autenreith,
when I knew her last, yes, sir—when I saw her last.

Q. Did you know then that she lived in the
Bronx? A. No, sir.

Q. Did you know where she lived, when you
knew her by the name of Autenreith? A. By the
name of Autenreith—Did I know where she lived,
when I knew her by the name of Autenreith?
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Q. That is what I asked. A. Yes, sir.

Q. Where did she then live? A. In Brooklyn, I
believe, Brooklyn, New York.

Q. You personally never made any effort except
to tell Judge Bianchi about Mrs. Lubell or Lobel-
sky for the purpose of locating this sister of the
half blood, did you? A. I put that in the hands
of Judge Bianchi, yes.

Hxamined by the Court:

Q. And you did nothing else except to put it in
his hands? A. Well, I inquired from one of the
others—from one or the other of the family where
she was.

Q. Did you do anything else except tell Judge
Bianchi? A. Did I do anything else?

Q. Yes. A. Outside of inquiring, sir?

Q. Say yesorno. A. Yes— No, I didn’t do any-
thing else, if that is what you want.

Framined by Mr. Vickers:

Q. Did you know the other relatives of Mrs. Phil-
lips, other than the sister of the half blood, Mrs.
Lubell? A. Cousins, yes, sir. '

Q. And were they the persons whom you have
named as having been notified by you and being
present at the reading of this will? A. Yes, sir. 7

Q. How long before Mrs. Phillips went to the
hospital was she confined to her bed? A. Well, off
and on, before she went to the hospital, I would
say, about a solid year, from eight months to twelve
months, yes.

Q. When you say, “off and on”, we are all con-
fined to our beds off and on. T mean as an invalid,
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perpetually, was she at any time confined to her
bed, day and night, and unable to get up? A. Yes,
Sir.

Q. For how long a period of time, prior to being
removed to the hospital was that? A. Probably
four or five months.

Q. Four or five months? A. Yes, sir.

Q. And did she have to be lifted out of bed for
the purpose of bathing her? A. She had to be help-
ed ; yes, sir.

Q. And during all that period of time she was
unable to leave the house; is that right? A. Yes,
Sir.

Q. And you are sure of that, are you? A. Pret-
ty sure of it.

Q. Can you explain how it was that on or before
August 15, 1922, she signed her name to this card,
which is Exhibit C-15, in Montclair? A. Can I ex-
plain?

Q. Yes. At the bank. A. I cannot explain.

Q. Cannot explain it? A. No, sir.

Q. In light of the fact that it has been testified
to that that is her signature and made at the bank,
do you want to qualify the last testimony which
vou have given, that she was bedridden and unable
to leave the house for a period of several months
before October before she went to the hospital? Do
vou want to qualify that testimony now? A. I do
not—I don’t exactly understand what you mean.

Q. All right. I withdraw the question. A. It is
not—

The Court: Give me that. (To witness:)
You have said that this lady, Augusta Phil-
lips, was bedridden for about five or six
months before she went to the hospital; is
that right?
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Witness: Around that, yes.
Eramined by the Cowrt:

Q. Yes. Now, there is testimony that on August
2nd, 1922, she went to the bank and signed a paper.
A. Well, I don’t know anything about that, your
Honor. I don’t know about what paper she signed.

Q. Well, how do you know she was bedridden for
all those months? A. Well, she was at my home.

Q. And she was not able to get up or go out at
all; is that it? A. She was not able to get up or
go out.

Mr. Vickers: No further questions.

Redirect-examination by Mr. Bianchi:

Q. Where do you live now? A. Philadelphia.

Q. You have been there since this suit started,
haven’t you? A. Since the suit started, yes, sir.

EVA BAREND, sworn for the defendant.
Direct-examination by Mr. Bianchi:

Q. You are Mrs. Barend, the wife of Charles Bar-
end? A. Yes.

Q. And you now live in Philadelphia? A. Yes,
ST

Q. And you did live in Montelair? A. Yes, sir.

Q. Do you remember when Mrs. Augusta Phil-
lips came to your home? A. Yes, sir.

Q. About what— (interrupted). A. The first of
September, 1921.

Q. 1921. And what relation is she to you? A.
(Cousin, first cousin.
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Q. And how long did she stay with you, Mrs.
Barend? A. Thirteen months.

Q. Then where did she go to? A. What is that?

Q. Then where did she go to at that time? A.
She went to the hospital.

Q. In where, in Orange? A. In Orange.

Q. And how long was she at the hospital? A.
She was there about five months.

Q. Did she die at the hospital? A. At the hos-
pital.

Q. What was her physical condition while she
was at your home? A. She was sick when she came
to my house.

Q. And how long did she continue? A. Very
sick the first week she came to my house; she was
sick all the time she was with me.

Q. And did you do anything for her while she
was sick?  A. T certainly did. I took complete
care of her.

Q. And what did you do in taking care of her?
A. I nursed her, cooked for her, done everything in
my power that I could. ‘

Q. And how old a woman was she? A. She was
fifty nine.

Q. Fifty nine. And physically was she large or
small in size? A. Very, very heavy woman.

Q. What was the nature of her disease? A. Can-
cer.

Mr. Vickers: That is objected to.

The Court: We have already admitted it,
I think.

Mr. Bianchi: I want to show what she did
for her.

The Court: You can show that. I think
before luncheon we all admitted it was—

Mr. Bianchi: Cancer.

40
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The Court: The poor woman had cancer.

Q. And in your treatment,—as a result of this
disease, what happened to her? A. She came to
my house and wasn’t able to do a thing.

Q. What treatment did you have to give her?
What did you have to do? A. I had to bathe her,
wash her, feed her, everything that she needed,
every attention that she needed, and I done that
continually for thirteen months.

Eramined by the Court :

Q. Did you do anything else except bathe— (in-
terrupted).

Mr. Bianchi: Treatment.

Q. —bathe and wash her. Did you give her any
other treatment? A. Well, feed her and cook for
her.

Q. Well, what else did you do? A. I don’t know
what you mean.

Q. Well, I am asking you if you did anything
else. What else did you do besides bathe? A. I
dressed her, took her in and out of bed, helped her
in and out of the bed, washed her, give her medi-
cine.

Q. Anything else? A. T had to feed her and take
care of her in every way. She was utterly helpless.

Framined by Mr. Bianchi:

Q. Well, now, did you have a doctor? A. I cer-
tainly did.

Q. Did he recommend any treatment to her? A.
What is that?

g2
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Q. Did he recommend any treatment to her? A.
Yes, sir. _

Q. What did you have to do as a result of what
he recommended? A. She had to go to New York
for radium treatment.

Q. What did you do at the home for her? A. I
had to take—

Q. What did you do? Did you give her any kind
of injection? A. I certainly did.

Mr. Vickers: That is objected to as lead-
ing. Counsel knows that is what the Court
is after.

The Court: Objection sustained.

Q. Tell us what you did. What sort of treat-
ment, did you give her? A. I had to give her in-
ward treatments. I don’t know whether T am sup-
posed to tell here the things I did for her.

Q. Of course you are. A. I had to douche and do
everything I could for her, care for her altogether.

Q. What kind of treatment did you give her? A.
Injections. Everything the doctor told me—pre-
scribed for her, T had to do for her. There was no-
body else there to do but I: I had nobody else to
help me.

Q. Tell us in detail just the injections or what-
ever you gave her. You have to do that. A. I had
to douche her.

The Court: She said douche: we know
what it is.

Witness: Three or four times a day, to
lift her out of bed.

As a result of giving her those douches and
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treatments, injections, what happened? A. I had
to sponge her and had to do everything I could for
her. :
Q. As a result of giving her the injections— (in-
terrupted). A. She became worse from day to day.
Q. Yes.
The Court: That is an unfortunate result
of her attentions.
Witness: Yes, it is. Her disease was get-
ting the best of her. I done the best I could
with the doctors care.

Q. What did that disease leave in the house? A.
That disease put me in the doctor’s care myself.

Q. Not you, the house itself, the air. A. It cre-
ated a terrible odor and put me in danger—my
whole family in danger.

Q. Were there any extraordinary odors in the
house as the result of the treatment? A. There cer-
tainly was, all the time she was with me.

Q. We don’t know about those things. Won’t
you please tell me? A. Every time I treated her I
had to run out of the room, I got sick and vomitted
—deathly—myself.

Q. How so? A. From the treatment I gave her,
from taking care of her, from washing her, and all
these injections.

Q. When you gave her these treatments, what
was the result, if anything? A. They helped her
for the time being. :

Q. You say they made you sick? A. Made me
deathly sick.

Q. How did they make you sick? A. Because
there was a dreadful odor attached to it and it en-
dangered my whole family, myself and my boy.

Q. Did you have to give her any special food?
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A. Special food. I had to cook special things for
her, special diet.

Q. Did you have to take care of her during the
day or just— (interrupted). A. All day and part of
the night—mostly all night.

Q. Now, you say she went to New York some-
times? A. She only went there for two treatments
—radium.

Q. Radium treatments? A. The rest I took care
of her myself.

Q. Do you know how she got to the bank or if
the bank came to her to sign some papers? A. No;
I don’t.

Q. How long was she in bed, Mrs. Barend? A.
She was in bed for about six months steady, on her
back.

Q. What? A. She was on her back for six
months, in my house in bed.

Q. Then, when she went to the hospital, did she
stay in bed there, do you know? A. In the hospi-
tal?  Yes.

). Did you pay the expenses at the hospital or
did she pay them herself? = A. Paid for herself.

Q. While she was with you, did she pay any ex-
penses? A. No, sir.

Q. Were there any other conversations by her
relative to the payment or what she was going to
compensate you for your keeping her, and so forth?
A. She told me that she was going to make a will
leaving everything to me, that she didn’t want to
pay me anything, she would leave everything in
bulk; she would compensate me that way.

Q. And did she give you a will—make a will? A.
She certainly did.

Q. And this is the will that your husband just
read or looked at? A. Yes.
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Q. From the time that she came to your home to
the time she went away, did she ever pay you any
money for taking care of her? A. No, sir.

Q. Did you have any other help in the house to
help you with her? A. To help? No. I just had
a woman come in to help do the washing, that was
all.  Otherwise I took complete care of her.

Q. Did you go away on a vacation at one time for
about eight or ten days? A. Ten days.

The Court: Strike it out.

Mr. Vickers: Pardon me. Isn’t that very
leading?

Mr. Bianchi: I want to get it over with.

The Court: I know. That is— (interrupt-
ed).

Q. Did you go on a vacation? A. We went out
for ten days.

Q. And where was Mrs. Phillips during that
time? A. She was at my home and T engaged a
woman, at least, the doctor sent one to me, a prac-
tical nurse.

Q. That was Dr. Hyems? A. Yes, sir.

Q. How often did the doctor come to your home?
A. Three and four times a week.

Q. Now, you filed a claim for some jewelry? A.
Yes, sir.

Q. What were the circumstances surrounding
that? A. Before Mrs. Phillips went to the hospi-
tal she gave me a pair of earrings and a ring, a gold
watch and chain, told me, “Eva, these are yours:
I want you to have them, nobody else.” T had these
earrings and jewelry for two weeks. When she
went to the hospital, T told her I didn’t want them
around the house, to put them in the safe deposit
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vault with her other things. I gave them back to
her and told her to keep them with the other things,
which she did.

Q. Are these the same things that are mentioned
in this will? A. Yes, sir.

Q. You put in a claim for thirteen months for a
period of—you put in a claim to the administrator
for a period of thirteen months for nursing and tak-
ing care of Mrs. Phillips. A. Yes, sir.

Q. Amounting to sixty dollars a week, or about
$3360. A. Yes, sir.

Q. Total sum. And you were paid that sum? A.
Yes.

Q. By the administrator? A. Yes, sir.

The Court: Let me see the will, please.
Mr. Bianchi: Yes, your Honor.

Q. Did you also give Mr. Bennett a list of cer-
tain articles that you found at your home? A. Yes,
sir.

Q. And have you still those? A. I still have
them, yes.

Q. (Continuing.) Articles intact? A. Yes, sir.

Q. And ready to deliver them to anyone that
wants them? A. Yes, sir.

Q. Have you ever refused to deliver them to any-
one? A. No; I have not.

Q. Did you ever find any checks amongst the pa-
pers of Mrs. Phillips? A. No, sir.

Q. Cancelled checks of any kind? A. No, sir.

Cross-examination by Mr. Vickers :

Q. Did you look for the checks, Mrs. Barend? A.
What is that?
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Q. Did you look for the checks? A. Yes, sir;
several times.

Q. When? A. What is that?

Q. When? A. I didn’t look for any checks, be-
cause I didn’t know there were any checks there.

Q. You mean, you didn’t know that she ever had
any checks. Is that what you mean? A. What is
that?

Q. You didn't know? A. Yes, sir; I knew she
had a check account.

Q. Well, did you know she had any checks? A.
Well, I can’t say.

Q. You mean, you can’t say that you know or
vou can’t remember that she had any? Which do
you mean?

Mr. Bianchi: Pardon me. I think the
question ought to be clearer. What would,
cancelled checks?

Mr. Vickers: Yes, cancelled checks.

Witness: Checks.

Q. Do you mean that you don’t know whether she
had any cancelled checks or not? A. Oh, yes: they
came back from the bank.

Q. They came back from the bank? A. Yes, sir.

Q. Did you look for those after her death? A.
No, sir: I did not.

Q. Why not? A. Because I didn’t think it was
necessary.

Q. Well, didn’t Mr. Bennett ask you for them?
A. Well, there wasn’t any to give.

Q. (By the Court.) Did he ask vou for them? A.
No, sir.

Q. How did you come to go to the bank of Mont-
clair on or about February 17th, 1922, and get the
cancelled vouchers and bank statements of Mrs.
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Phillips’ account and sign this card? (Handing
witness card.) A. I don’t believe I signed that at
the bank.

Q. What is that? A. I don’t believe I signed
that at the bank.

Q. You don’t believe you signed that at the bank.
What is your recollection? A. Just a moment until
I see.

The Court: Now, be careful in your an-
SWer.

Witness: I guess I must have, yes, sir, and
she sent me there, she wasn’t able to go. Yes,
I was there at the bank.

Q. You remember now, do you? A. Yes, sir.

Q. Now, supposing you tell this Court just the
circumstances under which you signed that card at
the bank? A. Well, Mrs. Phillips was not able to

go and I guess I must have gone there to sign it.

Q. Are you guessing you went there to sign it?
A. My signature is there. I guess I have been there.

Q. Madam, except for the fact that you are now
confronted by your signature on this card, have you
any recollection of the circumstances in signing
that card or going to the Bank of Montclair? A. 1
really have not.

Q. You have not. Have you any recollection of
having received any cancelled checks from the Bank
of Montelair? A. I don’t think I have.

Q. Have you any knowledge as to how your son,
Louis, came to go to the bank and sign this card
and receive the cancelled vouchers from the Bank
of Montclair out of the account of Mrs. Phillips?
A. My boy, Louis, was in the habit of doing her
errands for Mrs. Phillips, he was a child running
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back and forth and probably he did; that T know
nothing about.

Q. Know nothing about? A. Yes.

Q. You know nothing about how he came to go
to this Bank? A. No.

Q. All right. Now, for how long a time after
Murs. Phillips came to your house to live was she
able to get around and leave the house? A. A very
short time.

Q. How long? A. Couple of months, probably.

Q. A couple of months. And you say she came
there on the Ist of September, 1921? A. Yes.

Q. Is that right? A. Yes.

Q. So that, according to your testimony, at no
time during the year 1922 was she able to leave the
house: is that right? A. No; she was just out on
the porech, back and forth.

Q. To leave the house. A. Not to leave the
house: no, sir.

Q. That is accurate, isn’t it?

The Court: She couldn’t leave the house,
she said.

A. She was just in the house, back and forth on
the porch.

Q. Now, then, I call your attention to this Ex-
hibit C-15 and ask you whether you recognize that
as Mrs. Phillips’ signature on that exhibit? A. It
looks like it.

Q. Well— A. It is.

Q. It is. Can you explain how, on or about
August Tth, 1922, this lady at the Bank of Mont-
clair signed this card? A. That might have been
during the time I was away, the ten days I was
away. I know nothing about it.
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Q. It might have been during the time you were
away on a vacation; is that right? A. Yes, sir.

Q. Now, then, you didn’t keep this lady confined
to your house, did you; you didn’t prevent her from
going out, did you? A. I didn’t do that, but she
wasn’t able to go, while I was there.

Q. The question is, did you do anything to com-
pel her to remain there? A. No, sir.

Q. You didn’t prevent her from going out? A.
No, sir; I did not.

Q. Now, can you fix the time when it was that
you were there? A. In August.

Q. In August? A. Yes, sir.

Q. Can you fix the time closer than that during
the month? A. I couldn’t give you the exact date.

Q. Your husband at that time had a two weeks’
vacation; isn’t that so? A. Ten days.

Q. Didn’t he get two weeks vacation? A. I think
it is ten days.

Q. Now, then, supposing you think a little care-
fully.

Mr. Bianchi: She has answered the ques-
tion.

Mr. Vickers: Supposing she has. It is
cross examination.

The Court: Yes; he is entitled to an an-
swer.,

Q. He then worked—

The Court: Wait a minute. You asked
her to think a little, to see whether it was
either two weeks or ten days. (To witness:)
Now, which do you think it was?

Witness: I believe it was ten days. 1 am
not positive.
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Q. (By the Court.) You are not positive. It
might have been two weeks? A. It might have
been two weeks. I know it was ten days. Some-
times he had ten days and sometimes he had two
weeks.

Q. What was the name of this practical nurse,
as you called her, who was engaged for Mrs. Phil-
lips, while you were away? A. Why, she was sent
from Dr. Hyems. I really— (interrupted).

Q. What was her name, Madam? A. I think her

name was Siebert.

Q. Siebert? A. Yes, sir.

Q. She came there while you still were there: is-
n’t that 1-ig'11t? A. What is that?

Q. She came there while you were there? A.
She came in the evening and I went right off.

Q. Did you see that she was made acquainted
with Mrs.— A. Yes, sir.

Q. —Phillips. Do you know what the arrange-
ments were between Mrs. Phillips and the nurse as
to whether the nurse was paid, whether or not—
(interrupted). A. She must have been paid by
Mrs. Phillips.

Q. Do you know? A. What is that?

Q. Do you know, I am asking you? A. Well, I—
Do I know?

Q. Yes. A. Yes: she was paid by Mrs. Phillips.
Framined by the Court:

Q. How do you know that? A. What say?

Q. How do you know that? - A. I suppose—

Q. You don’t know who paid her. You didn’t
pay her, did you? A. No, sir.

Q. You didn’t see Mrs. Phillips pay her, did you?
A~ No, gir; 1" did ‘not:
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Q. Then the answer is that you don’t know who
paid her. A. (No answer).

Framined by Mr. Vickers:

Q. Isn’t it a fact that on or about the 25th day
of August Mrs. Phillips drew a check for $45.00 to
pay this practical nurse for two weeks of service
and that you received that check and had it in your
possession as a return check from the Bank of
Montclair; isn’t that a fact? A. No, sir.

Q. It is not a fact, is it? A. No, sir.

Q. Did you find any papers belonging to Mrs.
Phillips, after her death, among her effects? A.
Nothing; no papers or anything else.

Q. No papers whatever? A. No.

Q. Is that right? A. Yes, sir.

Q. No letters? A. No, sir.

Q. Nothing? A. There was no letters.

Q. Of her marriage to her deceased husband? A.
No, sir.

Q. Nothing at all of that kind? A. No, sir.

FEramined by the Court:

Q. Did you go through the cedar chest? A. Yes,

Sir.

Q. Thoroughly? A. Yes, sir.

Q. When did you go through? A. After she
died, just before the will was read, about a week,
I think.

Eramined by Mr. Vickers:

Q. Did you find the will at the time you went
there? A. Yes, sir.

Q. You found it? A. Yes, sir.

Q. Did vou find anything with the will? A. No
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papers; just the bank books.

Q. Just the bank books? A. Yes, sir.

Q. No return checks? A. No, sir.

Q. No return checks? A. No, sir.

Q. Just the bank books. Did you look at the bank
books? A. What is that?

Q. Did you look at the bank books? A. I think
I didk

Q. Did you open them to see whether there was
any—whether there were any papers contained in
them? A. There were not any papers in them.

Q. No papers there? A. No, sir.

Q. And on your examination of the cedar chest
you are certain that there were no return checks?
A. No, sir.

Q. At the Bank of Montclair or any other bank
at that time? A. Certainly.

Q. You are sure of it? A. I am sure of it.

Q. Did you first examine that cedar chest or did
yvour husband first examine it, if you know? A.
Well, I think we both examined it at the same time.

Q. Together; is that right? A. I think so.

Q. Did you examine this desk, that has been re-
ferred to, which was a combination desk and bur-
eau, or something of the kind? A. Just a little
table. He called it a desk. It was a table.

Q. Did you examine it, whatever you call it? A.
Yes, sir.

Q. Did it have any compartments? A. No, sir.

Q. Or a drawer of any kind in it? A. No, sir.

Q. No drawer of any kind? A. It has no—it is
a table. It is not a desk. There were no compart-
ments in there,

Q. And no place to put anything away now? A.
No, sir.

Q. Was there any other place in the room, in her
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room, where papers or bank books or personal be-
longings of that nature could be put.away? A. No,
sir; everything was in the chest.

Q. Everything was in the chest? A. Yes, sir.

Q. That is right, is it? A. Yes, sir.

Q. I show you a bank book of the Corn Exchange
Bank. Do you recognize that? It is Exhibit C-8.
A. Yes, sir.

Q. Do you recognize it? A. Yes, sir.

Q. Was it in just that situation when you found
it in the cedar chest? A. Yes, sir.

Q. Where did these checks come from? They
are C-11? A. I really couldn’t tell you. I never
seen these checks.

Q. Never saw them?

Q. (By the Court.) There weren’t in the book?
A. What is that?

Q. They weren’t in the book when you found

them? A. No, sir; there weren’t any checks in
there. :

Q. While Mrs. Phillips was with you, did she
transact any business? A. With me, no, sir.

Q. Any time. Did she tend to any outside busi-
ness? A. Not that T know of. Oh, personal things
for herself, I don’t know.

Q. What kind of personal things? What did she
buy while she was with you? A. I really can’t tell
yvou because 1 don’t know.

Q. Well, you say that for almost a year of that
time she was helpless, bedridden, on her back; isn’t
that right? A. Yes, sir. Some underwear. Her
own things, like that.

Q. Bought her underwear? A. Yes, sir.

Q. Now, I call your attention to these bank state-
ments of the Monteclair Bank, first, beginning here
with January is a check of $65.

10
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Mr. Bianchi: I object to this as not cross
examination of my witness.
The Court: I will allow it.

Q. And, again in February, an item of $65., and,
again in March, an item of $65., and, again in April,
an item of $65., and, again in June, an item of $65.,
and a second item in June of $65., and an item in
July of $65. Can you in any way explain—have
you any knowledge as to what those items were for?
A. I really don't—

Q. Don’t know anything about that? A. The
only thing I can say, I paid up my rent and in case
she gave me a check I gave—sometimes she did give
me a check, when I gave her my money, because
she had a checking account and I didn’t, if that is
what this sixty five dollars was. That is the only
thing I can account for.

Fxamined by the Court:

Q. Each month? A. Yes, sir.

Q. Each month? A. Yes:; sometimes I paid my
rent by check and sometimes I paid it in cash and
she gave me and 1 gave her my money ; she gave me
a check for it and I would pay her that check.

Q. And you think that sixty five dollars—you
gave her the sixty five and she gave you a check
for sixty five? A. Yes; that is the only thing I
can account for that.

Q. And had you any bank account of your own?
A. No, sir; no check account.

Q. So you gave her sixty five dollars in cash and
the sixty five dollars on those papers represent your
rent? A. Yes, sir.

Q. Or check for your rent? A. Yes, sir.
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The Court: Yes. All right.
Witness: I gave her my money for it.
Eramined by Mr. Vickers:

Q. And was that the amount of your rent at the
time? A. Yes, sir; at one place I lived, the last
place we lived.

Q. The last place that you lived; is that right?
A. Yes, sir.

Q. And what is the number of that? A. 149
Clairmont Avenue.

Q. 149 Clairmont Avenue? A. Yes, sir.

Q. And what was the number of the place where
vou lived before you moved to Clairmont Avenue?
A. 30 North Willow Street.

Q. Also in Montclair? A. Yes.

Q. And what was the amount of your rent there?
A. I believe that was the same, sixty.

Q. Think it over. A. Sixty dollars.

Q. Sixty? A. Yes, sir.

Q. When did you move to Clairmont Avenue first

off, what year? A. 1922.

Q. Now, then, once more I call your attention
to this same sheet—of Exhibit C-16 and the same
items I called your attention to before and likewise
call your attention to the fact that this is for the
vear 1921. Now, in the light of that information,
can you give an explanation as to these sixty five
dollar items when your rent was then sixty dollars?
A. Sixty five I said, not sixty. You misunderstood
me. Sixty five, I said, in both places.

Q. Didn’t you say sixty dollars just now? A.
Sixty five.

Q. Now, then, Madam, once more: What was
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your rent in Willow Avenue— Is it Willow Place?
A. Willow Street.

Q. Willow Street. What was your rent there?
A. Sixty five.

Q. It was sixty five, was it? A. Yes, sir.

Q. And it was likewise sixty five— A. Yes, sir.

Q. at the last address? A. Yes, sir.

Q. In Montclair. That is right, is it, now? A.
Yes, sir.

Q. Have you any rent receipts in your posses-
sion? A. No, sir.

Q. Did you ever ask Mrs. Phillips to let you have
those checks so that they would be rent receipts for
you? A. No, sir.

Q. To whose order were the checks drawn? A. 1
didn’t take—what is that?

Q. To whose order were the checks drawn? A.
For myself.

Q. To your order? A. Yes, sir.

Q. Did you endorse them over to your landlord?
A. I don’t know whether it was mine or Mr. Bar-
end’s.

Q. What? A. T can’t remember that.

Q. Well, you used checks, did you, to pay your
rent? A. At times, yes, I did.

Q. And those that you got from her—

FEramined by the Court :

Q. Wait a minute. What do you mean, “at
times”? . I didn’t always pay it by check. I
paid by check sometimes and sometimes I paid by
cash.

Q. And when you paid by cash it was always
Mrs. Phillips’ check? A. What is that?
Q. Mrs. Phillips’ check, was it? A. It was given
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to me, I believe, the check made out to me. I don’t
remember. I would hate to say anything I don’t
remember and I can’t remember that.

The Court: All right.
Ezxamined by Mr. Vickers:

Q. Mrs. Barend, so that we get this straight now,
do you say that when, for the purpose of paying
rent, you got a check from Mrs. Phillips that that
check was drawn to your order for sixty five dol-
lars; is that right? A. I believe it was, I am not
sure. I don’t want to commit myself to something
I don’t know and can’t remember. I think they

were. I am not sure.

Q. You think they were? A. I am not sure.

Q. And did you ever see any of those checks after
they went through the bank and were returned
vouchers? A. I don’t remember.

Q. You don’t remember? A. No, sir.

Q. Did Mrs. Phillips each month give you such a
check as has been referred to regularly or in the
interval sometimes did you pay cash? A. I paid
cash.

The Court: The statement there shows
that it was quite regular.

Mr. Vickers: Oh, yes, there is no doubt
about that.

The Court: In one month apparently it
was skipped and so there were*checks in the
same month, but it goes right straight on.

Mr. Vickers: Yes, your Honor.

The Court: Well, T understand that. And
those, according to the witness, were checks
given in return for cash. Are there any de-
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posits that were paid, corresponding deposits
of cash?

Mr. Vickers: Yes, sir; there are deposits,
your Honor.

The Court: Well, now, in fairness to the
witness, you ought to bring that out. Is the
cash sixty five dollars deposited every
month?

Mr. Vickers: My attention is just called to
testimony here—I want to correct a state-
ment which I made to this witness in the
form of a question, that these dates are for
the year 1921. I notice that the paper is
so headed, but in the deposit item I notice
that there is 1922, January there, and I don’t
want to mislead either the Court or the wit-
ness.

The Court: What T want to know is, are
there deposits of sixty five dollars to balance
those checks?

Mr. Vickers: Yes, sir. I am going to ex-
amine the witness now on that.

Q. Did you ever make any bank deposits for Mrs.
Phillips in the Bank of Montclair? A. I don’t
think so. .

Q. You don’t think so? A. No, sir; but my boy
did occasionally.

Q. Your boy did occasionally? A. Ye‘s; if she
was not able to go to the bank, my boy used to do
odd errands fér her.

Mr. Vickers: Perhaps I better ask your
Honor to examine that exhibit with respect
to the deposit. I think your Honor can tell
better than the witness.
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The Court: Well, you were able to pick
out the checks?

Mr. Vickers: Yes. Well, the deposits
show here. Of course, there is one sixty five
dollar item and that is as near as I can find
out, the only sixty five dollar item or combi-
nation of sixty five and any deposits. I
don’t want to— (interrupted).

Mr. Bianchi: They got the cash back.

The Court: Now, wait a minute, wait a
minute. There is only one deposit of sixty
five dollars. Now, then, is this the only—
Now, wait a minute. There is only one de-
posit of sixty five dollars.

Mr. Vickers: Or—if I may say—or any
other figure combination of sixty five.

The Court: That is right.

Q. Now, Mrs. Barend, you have said that at least
on one occasion Mrs. Phillips told you that she
would make a will leaving everything to you. Is
that right? A. That is what she said; yes, sir.

Q. And that was addressed to you personally and
not in company with anybody else; is that right?
A. There are witnesses here that will bear me out

on that.

Q. T am not asking you that. A. She said it to
me.

Q. To you personally? A. Yes, sir.

Q. And when she said “you” that meant singular,
you, personally ; is that right? A. Yes, sir.

Q. And you have known Mrs. Phillips for some
time, haven’t you? A. Yes; all my life.

Q. All your life? A. Yes, sir.

Q. And when did you first know the contents of
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this will that she made? A. Why, she told me that
while she was in bed.

Q. In bed where? A. At my home.

Q. In your home? A. Before she went to the hos-
pital.

Examined by the Court:

Q. Do you know when this will was made? What
was the date of it? A. Why, I blieve the will was
made at the time I was away for ten days.

Q. Well, in August? A. Yes, sir.

Q. August, 1923? A. Yes, sir.

Mr. Bianchi: August, 1922.

Witness: I mean 1922, your Honor. You
see, there 1s no date on this will.

Mr. Vickers: Of course, the original will
is dated August 22nd, 1922. T assume that
is—the endorsement is not—

The Court: Well, yes, 1 see there is no-
thing in the body of it. It doesn’t say, “In
witness whereof”, or anything. There is, no
doubt, on the will itself.

Mr. Vickers: Yes, your Honor.

The Court: Then this is not a true copy..

Mr. Vickers: It is along before eight,
where it is marked eight.

The Court: Oh, yves: “I nominate, consti-
tute and appoint Charles Barend of 149
(Clairmont Avenue, Montclair, as one of the
executrixes of this, my last will and testa-
ment, on August 22, 1922.” Well, is that
supposed to be the date of the will?

Mr. Vickers: Yes, I think so.

Mr. Bianchi: T think so, your Honor.
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Mr. Vickers: I think that is so because it
is also endorsed. I will ask this witness.

Examined by the Court:

Q. When did Mrs. Phillips give you this jewel-
ry? A. Before she went to the hospital.

Q. Yes. Well, when was that? A. I believe that
was in July.

Q. July? A. Yes, sir.

Q.<19222. A, Yes

Q. Well, are you sure about that? A. Yes, sir.

The Court: Now, in July of 1922 this jew-
elry was given and this will was made in
August 1922. Let that appear on the record.

Examined by Mr. Vickers:

Q. And, by the way, Mrs. Barend, the date Aug-
ust 22nd, 1922, is also in the handwriting of Augus-
ta Phillips, is it not? A. Yes, sir.

Q. On the back of the will, referring to the back
of the original will, endorsement. A. The time
yvou have referred to.

Q. When Mrs. Phillips lived at your home, told
vou she had made a will, did she tell you of the pro-
visions in that will? A. No, sir.

Q. Didn’t she? A. Now, she told me she was go-
ing to compensate me for everything I had done for
her and she didn’t say any amount, stipulate any
amount.

Q. Did she say she had made a will? A. Yes,
SIT.

Q. And didn’t tell you any provisions of it? A.
She told me that she would compensate me for what
I had done.
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Q. What? She would compensate you for what
you had done? A. Yes.

Q. She didn’t say then, did she, that she had left
everything to you? Did she? A. She said she
left everything that she had to me. _

Q. That is what I want to find out. A. Jewelry.

Q. Is that right? A. Yes; jewelry.

Q. Jewelry and everything? A. Yes, sir.

Q. That is right? A. Yes, sir.

Q. That is what she said, then, after she had
made the will, according to her story, to you? A.
Yes.

Q. In the month of August, 1922; is that right?
A. Yes, sir.

Q. You are not now referring to a previous will
which has been spoken of and which was torn up?
A. No, sir.

Q. With regard to this jewelry— (interrupted).

The Court: Well, don’t discuss that. I
am not interested.

Mr. Vickers: On the question of credibili-
ty, your Honor; there is a point I want to
question the credibility.

The Court: All right.

Q. You have said you had the jewelry in your
possession, that you gave it back to her and told
her that you wanted her to put it in the safe deposit
box in New York; is that right? A. Yes, sir.

Q. You knew it had been there, didn’t you? A.
What is that?

Q. You knew it had been there in the safe de-
posit box? A. I don’t know where she had it. T
think she had it in the safe deposit; yes, sir.

Q. You did know it, didn’t you? A. Yes, sir.
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Q. All right. And you knew she had it in the
safe deposit box in New York, didn’t you? A. No;
she had it home in her chest.

Q. She had it home in the chest? A. Not in the
chest; wore it on herself, and she gave it to me and
[ had it for two weeks.

Q. Is it a fact, then, that you did suggest to her
that she put it in the safe deposit box? A. I told
her when I went away, yes, to put it away, I didn’t
want it around the house.

Q. Will you listen to my question carefully,
please? Is it a fact that you did suggest to her
that she put it in'the safe deposit box? A. Yes, sir.

Q. Very sure of that? A. Yes, sir.

Q. Although she had had it in the cedar chest
when she gave it to you? A. She didn’t have it in
the cedar chest.

Q. She did not? A. No, sir.

Q. Where did she have it? A. She had it on
herself; she carried it in a little bag.

Q. Do you know how the jewelry got to the safe
deposit box in New York? A. I do not.

Q. Youdonot? A. She must have taken it there
herself.

Q. And she must have taken it? A. I don’t
know.

The Court: She said “she must have’—

Witness: No; I don’t know whether she
took it there herself. I don’t know what
she— (interrupted).

The Court: The answer is “She must have
taken it there herself.”

Witness: No, sir; I didn’t—

The Court: Yes, you did. That is what
vou said. In any event, she doesn’t know
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how it got back into the New York safe de-
posit box. That is true, isn’t it?

Witness: 1 was away for—

The Court: Is it true that you don’t know
how it got back in New York—

Witness: No, sir.

The Court: She doesn’t know.

Q. Now, Mrs. Barend, in answer to the Vice
Chancellor’s question you just now said, “I told
her to put it back in the chest.” You again said
that, didn’t you? A. No, sir; no chest.

Q. Didn’t you just say that now?

The Court: She didn’t say that.

Mr. Vickers: May I refer to the record?

The Court: Yes.

(The following questions and answers
were read as follows: “Question: She said
she must have—Answer: No; I don’t know
whether she took it there herself. I don’t
know what she— Question: The answer is
‘She must have taken it there herself.” An-
swer: No, sir; I didn't— Question: Yes,
you did. That is what you said. In any
event, she doesn’t know how it got back into
the New York safe deposit box. That is
true, isn’t it? Amswer: I was away for—
Question: Is it true you don’t know how it
got back in the New York— A. No, sir.

The Court: She doesn’t know.”

Witness: I didn’t say that, positively not.

Q. At the time she gave you the jewelry, you say
she was bedridden in your home; isn’t that so? A.
40 Yes, sir.
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Q. No doubt about that, is there? A. No, sir.

Q. And for how long a period before that time
do you now say that she had been bedridden and
unable to leave her room?

Mr. Bianchi: Pardon me. She didn’t say
she was unable to leave her room. She said
she was down on the porch.

Mr. Vickers: No, no.

The Court: Let her answer the questions.
How long before she gave you the jewelry
was she unable to leave the house?

Mr. Vickers: The room, your Honor.

Witness: The room?

Eramined by the Court :

Q. Yes. A. She didn’t leave the room for about
Six weeks.

Q. Before she gave you the jewelry—All we want
is the truth. You have testified that this lady gave
vou this jewelry in July, 1922. A. I believe it was.

Q. Yes. Well, that is settled. Now, how long
before July, 1922, was she unable to leave her
room? A. A couple of months.

Q. Couple of months? A. That would make it
May. It might have been April, possibly; I can’t
remember exactly.

Q. She couldn’t leave her room from May, 19227
A. No, sir.

* The Court: Well, now, that is what you
want to know, isn’t it?
Framined by Mr. Vickers:

Q. Was Mrs. Phillips a large woman? A. Very
large: weighed over two hundred pounds.

10
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Q. How much? A. Over two hundred pounds.

Q. And when you say you lifted her out of the
bed, do you mean that you actually lifted her en-
tire weight? A. Yes, sir.

Q. Without any assistance from her? A. I cer-
tainly did.

Q. That is what you mean? A. Yes, sir.

Q. And you did that many— A. Yes, sir.

Q. —times a day? A. Yes, sir.

Q. Many times a day. And, when you lifted her
out of bed, to where did you take her? A. Just
put her on the side of the chair alongside of the bed.

Q. And she was unable to give you any assistance
then in that— A. Hardly any.

Q. Listen, please. —in that performance of tak-
ing her out of bed, lifting her out and putting her
on to the— A. No, sir.

Q. —chair, she was unable to give you any assis-
tance at all; is that right? A. Yes, sir.

Q. And that was throughout the entire period
she was bedridden ; is that right? A. Yes, sir.

Q. Many months? A. Yes.

Q. Is that right? A. Yes.

Framined by the Court:

Q. How much do you weigh? A. I was a great
deal heavier then.

Q. How much did you weigh at that time? A.
I weighed a hundred and forty five pounds. I have
been sick since then. T had a breakdown right
after that.

Eramined by Mr. Vickers:

Q. Was Mrs. Phillips paralyzed, do you know, in

Fva Barend—OCross.

any way in the use of her hands, arms or fingers?
A Noysir.

Q. Was not. Was she paralyzed so far as the
use of her legs were concerned? A. No, sir.

Q. No. And these treatments that you have re-
ferred to as douches, were they administered by
means of a rubber bag? A. Yes, sir.

The Court: Well, now, I don’t think it is
necessary to go into that. What they really
were were enemas.

Witness: Yes, sir.

Mr. Vickers: I don’t think so. I don’t
know. I think it was a vaginal douche. 1
don’t know. I thought so. That is all.

Q. You say you prepared special food. What
food did you prepare? A. Little delicacies I
thought she would like, such as little salads and
things like that, extra fruits and things like that;
little delicacies that she cared for.

Q. Is that in addition to her meals? A. What
is that? Yes, sir.

Q. In addition to her meals? A. Yes.

Q. - The other part of her meals she ate, the same
as vou and your husband and son? A. No, indeed
she didn’t; she had everything separate.

Q. Had everything separate? A. Yes, sir.

Q. What did you prepare for her? A. Well,
soups and roast chicken, things like that, salads.

Q. Didn’t you eat soups? A. Yes, sir.

Q. Didn’t you eat roasts? A. I did extra cook-
ing for her because I know.a person as sick as she
was—I done everything in my power to try to
please her. )

Q. And do you know who took care of Mrs. Phil-
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lips’ expenses while she was in the hospital? A.
She had her own account she took care of herself
while she was in the hospital.

Q. She always took care of herself, did she? A.
While she was at the hospital, my husband went
there every night and I went there.

Q. Did she take her check book to the hospital?
A. Yes, sir.

Q. She did? A. Yes, sir.

Q. Where is the check book now? A. I don’t
know.

Q. Didn’t you go to the hospital and take her
from there and get her effects? A. My husband
did.

Q. Your husband did, did he? A. Yes, sir.

Q. You were not there? A. I was sick at the
time.

Q. You were not at the hospital; is that right?
A. I was sick at the time.

Q. And you have never seen Mrs. Phillips’ check
book? A. I have no check book.

Q. You have never seen Mrs. Phillips’ check book
since her death, have you? A. No, sir.

Q. She had a check book, didn’t she? A. I don’t
know. I guess she must have had one.

Q. You said she took it to the hospital with her.
A. She paid her bills there. T don’t know. I was
sick at the time; T was a run down wreck myself.
I guess my counsel ought to be able to answer that.

Q. Well, if you can’t answer it, then, just say so.
It appears from the bank statement that up to the
ninth of March, being a few days before her death,
there were withdrawals from her account. Can you
tell this Court whether or not this lady was able
and did transact her own business, sign her checks
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and so forth, up to a period so close to her death?
A. I don’t know; I can’t say.
Q. You don’t know? A. No, sir.

Examined by the Court:

Q. You didn’t transact her business for her? A 10
No, sir; 1 did not.

Q. You didn’t present checks for her to sign her-
self? A. No, sir.

The Court: Well, the inference then must
be that she prepared the checks herself.

Exzamined by Mr. Vickers:

Q. And for these months in 1923, begining with
January 4th, there are, according to this account,

many deposits in small amounts in this bank. Have
vou any knowledge at all how those deposits got
into the bank? A. My boy used to take them there
occasionally.

Q). Your boy used to take them there occasional-
ly? A. He used to run errands.

Q. Is your boy here in Court? A. No, sir; he is

not.

Q. How old is he? A. He is sixteen.

Q. Sixteen? A. Yes, sir.

Q. Do you know what did come back from the
hospital after Mrs. Phillips died so far as the per-
sonal possessions are concerned? A. 1 gave them
all away, her clothes. I didn’t want them.

Q. Did you know what came back? A. Just her
personal clothes.

Q. Just clothes? A. Clothes.

Q. Nothing else, so far as you ever saw? A. No,

sir.
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Cross-examination by Mr. Boyd :

Q. Let me ask you a few questions, Mrs. Barend.
What was the last time, so far as you know, that
Mrs. Phillips was strong enough to go to New
York? A. Why, that was when she had a radium
treatment.

Q. About when was that? A. That was during—
that was when she first came to me. 1 can’t say
just when that was.

Q. Well, take it— A. She had two or three treat-
ments.

Q. —from the month of May, 1922, up to the time
that she went to the hospital in July, 1922, she was
in a condition where she was practically bedridden,
except that you lifted her out? A. Yes, sir.

Q. During that time and up to the time that she
went to the hospital, was she in a condition where
she could possibly, without your knowing it, have
gotten up, dressed, gone out of the house and gone
to New York? A. Outside of the time that I was
not there, I don’t know no, sir.

Q. Well, I am only talking of the time from May,
1922, until she went to the hospital in July.

The Court: She went to the hospital in
October.

Mr. Boyd: She testified July—

The Court: No; she did not. She testi-
fied the jewelry was given to her in July.

Mr. Boyd: In July.

The Court: She went to the hospital in
October.

Q. You said that you had the jewelry for two

Lena Rudensey—Direct.

weeks before Mrs. Phillips went to the hospital;
is that right?
The Court: I do not think it is necessary
to cross examine on the jewelry.
Mr. Boyd: All right.

COross-examination by Mr. Bianchi:

Q). Were you taken ill after she went to the hos-
pital? A. I certainly was. I was a complete wreck
the week she left my house and went to the hos-
pital, I was a complete wreck.

Q. Have you practically been ill since then? A.
Yes, sir; I have.

Q. And were you all right before she came there?
A. T was; yes, sir.

LENA RUDENSEY, sworn for the defendant.
Direct-examination by Mr. Bianchi:

Q. What is your name? A. Mrs. Rudensey.

Q. And were you a landlord—landlady, rather?
A. Yes, sir. ’

Q. Of what premises? A. Of house 149 Clair-
mont Avenue.

Q. And during that time did you receive rent
from Mrs. Barend or Mr. Barend? A. Yes, sir.

Q. And what was the amount of their rent? A.
Sixty five dollars.

Q. And do you know if you ever received any
checks? A. Well, my husband used to take care
of that and take care of the rentals.

Q. Did Mrs. Barend ever hand any checks over
to you? A. At the store, at my husband’s store.

Q. Do vou know the amounts of the checks?

20

40
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Mr. Vickers: That is objected to.
The Court: Objection sustained.

A. The rent was sixty five dollars.
Q. (By the Court.) And it was paid to your hus-
band? A. Yes, sir.
10
The Court: Well, now, she can’t testify to
that.
Mr. Bianchi: T had a conversation with
her. I thought it was just the other way,
pardon me.

Q. You knew Mrs. Phillips? A. I knew her very
well.

Q. And do you know what her physical condition
was at the time that Mrs. Barend— (interrupted).
A. Well, she was sick.

Q. Do you know how sick? A. Well, sick
enough that Mrs. Barend had to care for her.

Q. And where was she, in bed, out, or where? A.
Well, most of the time, she was in bed, but at times
she would try to get out, but she couldn’t.

Q. Was she a small woman or big woman? A.
Heavy woman, very heavy woman.

Q. Do you know that Mrs. Barend took care of
her? A. I know that she did.

Q. What did you see her do? A. Well, she cared
for her as a nurse would.

Q. Well, did you come in her house? What floor
did you live on. A. I used to visit Mrs. Phillips,
make a visit every day to see how she was, and Mrs.
Barend took care of her.

Q. Were you there in the same building? A.
Yes; we lived upstairs.

40 Q. It was a two family house? A. Yes.
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Mr. Bianchi: That is all.
Cross-examination by Mr. Vickers:

Q. Mrs. Rudensey, what time did Mrs. Phillips
come to the house of Mrs. Barend? A. Well, at
the time they moved in our house, she wasn’t a bit
well.

Q. What time did she come there? A. Well, in
May.

Q. May? A. May.

Q. May, 1922? A. Well, I don’t remember the
year, but it was in May.

Q. Well, how long did Mrs. Phillips live in your
house? A. Why, she lived in our house until she
went to the hospital.

Q. How long was it, a month or six months, one
year or two years? A. Oh, she was there quite a
time.

Q. Well, how long, Madam? A. I don’t remem-
ber.

Q. Can’t you tell us whether it was one month or
six months? A. Oh, longer than that.

Q. How long? A. Well, they came in May and
she was sick all along until—I think the following
year in September or October she was taken to the
hospital and from that time on until March she was
at the hospital and she died there.

Q. Did you ever see Mrs. Phillips go out in an
automobile? A. I have not; no.

Q. Never saw her go out in an automobile. Did
vou ever see her go out in a taxi cab? A. No; but,
;1t- the time they took her to the hospital, we helped
her down to go in the taxi cab to the hospital.

Q. That is the only time that you ever saw her go
in a taxi cab? A. Yes, sir: the only time.
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Q. You never saw her go in any other kind of a
pleasure automobile? A. She was too sick for that.

Q. Did you ever see her on the street at all? A.
Well, sometimes she would try, she would rattempt
to take a walk, when she first came to the house, but
she couldn’t. She would probably walk a block
or so and then come back.

Q. And you saw her do that? A. Yes, at first,
when they first came to the house.

Q. And saw her do that on more than one occa-
sion? A. Well, no. When they first moved in, she
would try to do it. She didn’t want to get in bed,
if she could possibly help it, but she was too sick,
and then, after they were there a while, then she
was confined to the bed.

Q. If you went in each day to see her, can you
tell us for how long a period, in your opinion, she
was confined to the bed so that she couldn’t get out
of the bed? A. Well, in the morning, I would: go
down in the morning to see how she was. She was
in bed. And then towards noon she would try to
get out and then in the afternoon she would go back
to bed again.

Q. Yes. And for how long a time was that that
you observed that? A. Well, that was all along
until she had—until later on she got very sick and
was confined to bed all the time and then taken to
the hospital. :

Q. Now, tell us for how long a period before she
went to the hospital was she confined to the bed.
Can you tell us that? A. Well, I don’t know. 1
suppose, a couple of months.

Q. Couple of months. And, during those couple
of months, were you there daily? A. I saw her
every day.

Q. Every day. And, when you say a “couple of
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months”, do you mean two months? A. Noj; I mean

about five or six months.
Q. And seeing her daily through those five or six
months before she went to the hospital? A. Yes,

sir.

Q. You say that she was unable to get out of her
bed and go out of the house; is that righit 20 AL
Why not, when she often came there?

Q. No, no. During those five or six months, I
am talking about, before she went to the hospital.
A. She was unable to get out of the bed.

Q. She was unable to get out of the bed? A. Yes.

Q. Unable to leave the house at all 2 A, l.’es. :

Q. No doubt about that at all in your lllllld,'lS
there? A. Well, I was there. I used to see— (1n-
terrupted).

Q. 1 say, there is no doubt in your mind about
that? “A. No.

Q. By the way, you say you are the landlord, or
is your husband the landlord? A. Well, my hus-
band is the landlord.

Q). Oh, your husband is the landlord. And he
made the rent arrangement? A. Well—

The Court: Well—

). He made the arrangements with Mr. and Mrs.

Barend ; is that right? A. Yes.

The Court: Yes, she said that.

Witness: And I was present at the time
Mrs. Phillips handed the jewelry to Mrs.
Barend. 1 was there.

The Court: Yes. All right.

Mr. Bianchi: I was going to say, your
Honor, that, in my opinion, because of the
fact of that jewelry—irrespective of the fact
it was given to her, evidently went back of

30
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the law. The question of whether it was
really a gift, I am going to abandon that.
I think the law is against us on that ques-
tion.

The Court: All right. Then it will be un-
derstood the claim to the jewelry is abandon-
ed.

Mr. Bianchi: I think the law is against
us.

The Court: Yes. I think so, too.

Mr. Vickers: I move that the testimony by
this witness respecting the rent arrange-
ment be stricken from the record on the
ground, clearly, that she has failed to show
she knows the amount of the rent.

The Court: I will allow it to stand. She
says the rent is sixty five dollars a month.
That is all she knows.

Mr. Vickers: She testified she was the
landlord.

Witness: My husband. My husband is
the landlord.

Mr. Vickers: On cross examination she
testified that the arrangement was made with
the husband.

The Court: All right. I understand. I
will let the testimony stand as it is.

SOLOMON S. WEINTHAL, sworn for the de-
fendant.

Direct-evamination by Mr. Bianchi :

Q. Were you the landlord of Mr. Barend and

40 Mrs. Barend at any time? A. Yes, sir.
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Q. Where? A. Number 30 North Willow Street.

Q. Do you know the amount of rent that they
paid there? A. Sixty five dollars a month.

Q. During the period that they stayed—were liv-
ing at your home was Mrs. Phillips there? A. She
came there on September 1st or 2nd, I believe.

Q. (By the Court). How long did she stay
there? A. She stayed there until they moved
away.

Q. (By the Court.) When was that? A. The
following May.

Q. Sixty five dollars a month? A. Yes, sir.

Q. And do you know whether you got cash or
checks or how it was paid at different times? A.
Well, very often I received a check from—with the
endorsement on the bottom of it of—

Q. Phillips? A. Mrs. Phillips for sixty five dol-
lars and endorsed by Barend.

Q. Do you know how sick Mrs. Phillips was?
What did you see? Tell us. A. Well, I went in
quite often; we had a twin house, right next to one
another.

Q. Double house? A. Double house. And, of
course, my wife and 1 used to go over there in the
afternoon and sometimes in the evening—I have
nothing else to do—used to go in there and occa-
sionally speak with the old lady and find out how
she feels, and so forth, and found her a very sick
woman, after she got there, very sick. She used
to tell me ner troubles, a good deal of her troubles
in a way with her former—with her husband, and
so forth.

Q. Did you see Mrs. Barend whether she did any-
thing for her? A. What is that, sir?

Q. Did Mrs. Barend do anything for her, take
care of her? A. No, I didn’t see that, no more than
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sometimes serve her with something to eat or drink
there while she was sitting up.
Q. Well, who took care of her while she was sick?

The Court: No. He said all he saw was
that she was served with something, with
food or drink.

Q. Do you know if anybody took care of her? A.
Mrs. Barend took care of her.

Mr. Vickers: Of course, that is objected
to as a conclusion.

The Court: Yes. I will sustain the objec-
tion.

Cross-examination by Mr. Vickers :
Q. Mr. Weinthal, up to the time that Mrs. Phil-

lips went to the hospital, you were a regular caller
there; is that right? A. No, sir; I was not.

The Court: This was at the first place.
Then they moved from the first and second
place.

Mr. Vickers: Your Honor is right.

Q. After she left your house, did you ever see her
again? A. Well, on several occasions I called on
them when they moved over to Clairmont Avenue to
see her and she then was in bed when I called.

Q. She was then in bed? A. Yes.

Q. Do you remember when you last saw her; can
you state the month? A. I don’t know. 1 think
the last time I saw her was in the month of Septem-
ber. I was going away in September.
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Q. September— A. September of 1922.

Q. In the year 1922? . A. Yes, sir.

Q. And she was then in bed? A. Yes; I think
it was September.

Q. And you saw her in her bedroom? A. Yes,
Sir.

Q. And, I suppose, Mrs. Weinthal was with you?
A. My wife?

Q. Yes. A. Yes, sir; she was with me.

AMELIA S. WEINTHAL, sworn for the defend-
ant.

Direct-examination by Mr. Bianchi:

Q. Now, Mrs. Weinthal, did you know Mrs. Phil-
lips? A. Yes, sir. Mrs. Phillips—

Q. Where did you see her? A. Mrs. Phillips
moved to Montclair, I guess it was the first or sec-
ond of September, and they lived next door to us.
Then Muys. Phillips was not a sick woman—but,
well, she lived in Montclair about a month when
she started to get sick and then she got very sick.

(). And then what happened? A. And then what
happened? Well, Mrs. Phillips, she went to New
York for treatment and then one day she came back,
after she was to New York for treatment, and I
come to see her and was up in the room with her
and she says, “Well, Mrs. Weinthal,” she says, “you
know I am a very sick woman, and,” she says, “I
have a step sister I haven’t seen for over twenty
years—" -

The Court: Now, this is not responsive.

Q. No. We don’t want to know what she said
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to you. Who took care of her while she was sick?
A. Mrs. Barend.

Q. (By the Court.) Well, do you know that? A.
Well, I lived next door.

The Court: All right.

Q. Is that the only reason? A. Noj; that is not
the only reason.

Q. How? A. I come in and see Mrs. Barend tak-
ing care of her.

Q. What did she do? A. Well, gave her to eat.

Q. You see, we don’t know. A. Well, it was—
Well, she gave her to eat, and I seen her bathe her
and I seen Mrs. Barend wash her and take care of
her, as you do with anybody who is sick.

Q. Do you know whether Mrs. Barend became
sick from taking care of Mrs. Phillips? A. Yes;
she did get sick; she got run down from it.

Q. While she was at your home, I mean. A. No;
not then; later on; her husband, now, lived next
door to us, was our neighbor—

Q. Were you there when these treatments were
given to her at any time? A. No. Then she lived
in the other house, when she got real sick. She
started with radium treatments at our place, then
when she got real ill, they lived on Clairmont Ave-
nue, see?

Mr. Bianchi: That is all.

The Court: Is that all?

Mr. Bianchi: We have several witnesses,
but they are just the same as this, will be
corroboration, that is all.

The Court: I don’t think it is necessary,
if it is cumulative. What do you want to do,
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file memorandums? The jewelry claim has
been abandoned. '

Mr. Bianchi: Yes, your Honor. I think
the law is against us on that. I think there

is no doubt about it.

The Court: Perhaps you had better file
memorandums.

Let it be notéd on the record that the bill
of complaint alleges that Bianchi entered in-
to an agreement with Barend to collect her
claim against the Phillips’ estate, Bianchi
to have twenty-five per cent. of the amount
collected ; and that this agreement was ad-
mitted in the answers, and also was admitted
in open court.
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Exhibit C-2.
O K Taylor
Capital and Surplus over $10,000,000
NATIONAL SURETY COMPANY
115 Broadway, New York

NOTICE Agents’ acts not binding on Company

uniess within agents’ written limits of authority.
10
APPLICATION FOR BOND OF

Administrator, Temporary Administrator, Admin-
istrator with Will Annexed, Executor, Guardian,
Guardian ad litem, Special Guardian, Committee
of Incompetent Person, Conservator, Curator,
Trustee, Receiver, Assignee, Trustee in Bank-
ruptey, etc. ete. :

The undersigned hereby request NATIONAL
SURETY COMPANY to be come Surety on bond
as administrator in amount of $16,000.—, and if
the Company shall execute said bond the under-
signed agree to pay $58.00 premium upon execution
of said bond, and $38.67 annually thereafter in ad-
rance, until the Company shall be furnished with
conclusive written legal evidence of its discharge
from liability thereunder.

1. Full name of applicant Louis S. Weinthal
Age 67 Years.

2. (a) Lineage or birth: (viz: American, Eng-
lish, French, German, Irish, Negro, etc) German

(b) If not born in the United States, how
long have you lived in the United States? U.
S. A.

20

(¢) If a foreigner, have you been natural-
ized?
3. Business address 150 Claremont Av. Mont-
40 clair, N. J,
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4. Daily occupation or employment Retired

5. Residence address 150 Claremont Av. Mont-
clair. Married Yes.
6. Give YOUR OWN financial statement, in detail.

ASSETS.

Cash in Bank of Montclair Bank $2500.—
Real estate, the title to which is in MY

NAME.
A 150 Claremont Ave. Montclair $15,000.—
Stocks and bonds (market value) con-

sisting of:

Liberty Bonds $1500.—

Total Assets, $19,000.00
$19,000.00

LIABILITIES.
Money Borrowed on Notes None
Accounts payable - None
Mortgages on real estate scheduled opposite
A None : ¢
B
C
Other liabilities (in detail)

Total Liabilities $ ¢ None

7. Are you endorser, or have you become surety

for any person or corporation  No.
If so, in what amount, and for whom ¢

8. Give names and addresses of FIVE persons
for reference.

Michael Long; Chief Police, Newark.

John Kent; Contractor; 157 Claremont Ave.,
Montelair.
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Thomas Curtis; Contractor; Montclair.

Morris Cohen; Hardware; Montclair.

9. Has application for this bond made to any
other Company? No. If so, state why not exe-
cuted (G

10. Do you succeed another fiduciary in the man-
agement of this Estate? No. If so, give reason
for your appointment and name and address of for-
mer fiduciary ¢

Have you given bond for this estate before? No.
If so, give names and addresses of former sureties
and reason for new bond C

11. Are you indebted to the Estate? No. If so,
give full particulars ©

12. Is the Estate indebted to you? No. If S0,
give full particulars ¢

13. Will you, in the performance of your duties
in the matter, employ an Attorney, and agree to
act as he shall advise? Yes. If so, give name of
Attorney, and his address, Ovidio C: Bianchi, 243
Main St., Orange, N. J. |
14. Proceeding filed in Court of Surrogate, Essex
County, State of New Jersey.

15. Give the date of your appointment 3/15,
1924,

Describe fully all the Assets and Liabilities of the
Estate. -

Liberty Bonds about—estimated value $4000.—

Location of Real Estate; None. Description ¢
Value ¢ Mortgage ¢ Income c

18. Liabilities of the Estate, with names and
addresses of Creditors:

Name of Creditor: Dr. Edward Hyemes, Address
New York City. Nature of Debt: Doctor. Amount,
$1500.
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Name of Creditor: Meyer Co., Address New York
City. Nature of Debt: Undertaker. Amount,
$850.

19. Give names and addresses of persons or cor-
porations now in possession ef any of the personal
property; also the nature and amount and sta,t';e
when same will be delivered to yow Safe Deposit
Vault in Bank of Montclair, N. J.

20. Does the estate own an unincorporated bus-
iness, or any interest therein? No. If so, describ.e
it and state whether you will conduct such busi-
ness ¢ ¢

21. Will your administration require investment
of trust funds? No. If so, will you secure an order
of Court to protect yourself and your surety in
making such investment? Yes.

22. How often will you be required to render
your accounts, and by whom will they be audited?
At once. When will you be required to render
yvour final account? As soon as convenient.

" 23. Are you connected by blood or marriage with
the infant, incompetent person, or beneficiary of
trust? No. If so, in what way? c

To be answered by Administrator, Temporary Ad-
ministrator, Administrator with Will Annex-

ed, or Hxecutor.

24. (tive name of Decedent Augusta Phillips.

95. Give time and place of death March 13, 1923

26. Did decedent leave a will- Yes. If so, at-
tach a copy of it. Refused Probation.

27. Who are the next of kin, legatees or heirs at
law? Give full names, ages, degree of relation-
ship to decedent, residence addresses, and state
vour own relationship, if any.
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Eva Barend; over age; cousin; 149 Claremont
Ave., Monteclair, N. J.

Martha Brown; over age; cousin; ! Eastern
Parkway, Brooklyn, N. Y.

Emma Katsky; over age; cousin; 555 Eastern
Parkway, Brooklyn, N. Y.

Gustav Brown; over age; cousin; 555 Eastern
Parkway, Brooklyn, N. Y.

Max G. Schwartz; over age; cousin; 876 W.
180th St., Brooklyn, N. Y.

Moses R. Schwartz; over age; half-sister; 876
W. 180th St., Brooklyn, N. Y.

Hannah Falk Autenrieth; over age; half-nephew ;
address unknown.

William A. Autenrieth.

28. Give name of infant, incompetent person, or
beneficiary of trust. None.

29. Give name of Insolvent or Bankrupt.

30. Give nature and place of business.

31. Give name and address of Referee in Bank-
ruptey.
32. What is to be done with the assets coming into
your hands?

THIS AGREEMENT made between the under-
signed (hereinafter called the Indemnitor), and
the NATIONAL SURETY COMPANY (hereinaf-
ter called the Company),

WITNESSETH :

WHEREAS, the Company has executed or is
about to execute or procure the execution thereof
for the Indemnitor, the bond described in the fore-
going application which application is hereby re-
ferred to and made a part of this agreement.

Exhibit C-2.

NOW, THEREFORE, in consideration of the
execution or procurement of the execution of such
bond and the sum of One Dollar paid to the Indem-
nitor by the Company, the Indemnitor covenants
and agrees with the Company as follows:

1. That the Indemnitor will pay to the Company,
or its duly authorized Agent, the premium agreed
in said application to be paid.

2. That the Indemnitor will immediately furnish
to the Company an inventory of the estate to be
administered upon, and will at all times furnish
to the Company all material information and
knowledge which the Indemnitor may acquire con-
cerning such estate, and will, whenever requested
by the Company, make written reports, in form re-
quired by the Company, of the condition of the es-
tate, and the Indemnitor’s administration thereof,
and will, at all reasonable times, give to the Com-
pany’s authorized representative full and free ac-
cess to all books, records and accounts concerning
such estate for the purpose of auditing and verify-
ing the same, and does hereby authorize and em-
power any person or persons, firms or corporations
having the custody of any such books, records or
accounts, or any money or other property belong-
Ing to said estate, to exhibit the same to such rep-
resentative for examination and to answer any per-
tinent questions relating thereto, and to certity to
the possession thereof. That the Indemnitor will
keep true and accurate accounts of his trust, which
shall at all times be open for free and uninterrupt-
ed inspection and examination by the Company or
its authorized representative, and will duly adver-
tise for claims in the manner provided by law.

)

3. That the Indemnitor will immediately upon
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the execution of this instrument, deposit in the cus-
tody of the Company, or in a safe or double-locked
bozginpthedt. sl ol Al L s8aid Safe Deposit
Company, all assets of the estate in the Indemni-
tor’s possession or control capable of being so de-
posited, of every kind or nature whatsoever, except
money, so that they can be withdrawn only with
the consent of the Company, and will hereafter,
whenever the Indemnitor shall become possessed of
any other such assets, deposit same in like manner,
and will not sell, exchange, convert into cash, nor
in any manner dispose of said assets, or any of
them, without an order of the court therefor, or the
written consent of the Company. In the event of
a sale of any of the securities belonging to said es-
tate, said Indemmitor agrees to deposit the pro-
ceeds thereof in the manner hereinafter specified,

with respect to the deposit of money belonging to
sald estate.

4. That the Indemnitor will immediately upon
the execution of this instrument, deposit in the. . . .
Trust Company, or in such other

legal banking depository as the Indemnitor may se-
lect and the Company shall in writing assent to,
all moneys belonging to said estate as shall be in
the possession or control of the Indemnitor, and
that thereafter, immediately upon the receipt of
any moneys belonging to said estate, will deposit
the same in said trust company or other banking
depository so selected and assented to. That the
Indemnitor will not withdraw any of the sums so
deposited, except upon check signed by said In-
demnitor in his fiduciary capacity, and bearing the
written consent of the Company to payment there-
of. That the Indemnitor will immediately give no-
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tice to the Company of any deposit made as afore-
said; it being understood and agreed that the con-
sent of the Company to the deposit of any money
elsewhere than in said depository may be revoked
at any time upon written notice to the Indemnitor,
in which event all such moneys shall at once be de-
posited in such depository as may be agreed upon
by the parties hereto in the manner aforesaid.

5. That the Indemnitor will, at all times, indem-
nify and keep indemnified the Company, and save
it harmless from and against all claims, demands,
liabilities, costs, charges and expenses of every kind
and nature which it shall at any time sustain or
incur and as well from all orders and decrees
against it by reason or in consequence of having
executed said bond, and will pay over, reimburse
and make good to the Company, its successors and
assigns, all sums and amounts of money to meet
every claim, demand, liability, cost, charge, ex-
pense, suit, order or decree against it by reason of
the execution of the bond applied for, and before
the Company shall be required to pay thereunder.
Counsel and attorney’s fees, whether incurred un-
der retainer or salary, or any other expense incurr-
ed by the Company at any time, in any litigation,
investigation, collection of premiums due on this
bond or in seeking its discharge as surety shall be
deemed a proper charge or expense within the
meaning of the preceding sentence, and the Com-
pany is hereby authorized to prove such costs or ex-
penses in any action or proceedings against the In-
demnitor and include the same in any judgment or
decree which may be recovered against said Indem-
nitor, and the Company may bring as many actions
hereupon as there are defaults, the recovery of
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each judgment not to be a bar to the recovery of
any other judgment.

6. That the vouchers or other proper evidence
of payment by the Company in discharge of any
liability under said bond shall be prima facie evi-
dence against the Indemnitor of the fact and
amount of the Indemnitor’s liability to the Com-
pany.

7. That the Indemnitor will immediately notify
the Company, at its principal offices in the City of
New York, of the making of any demand, or the
giving of any notice, or the commencement of any
proceeding to fix any liability which the Company
may be called upon to discharge, by reason of the
execution of said bond.

8 That the Indemnitor will, on request of the
Company, procure the Company’s discharge from
lability under said bond, and the Company shall,
at its option, have the right to the use of the In-
demnitor’s name, and to all rights and privileges
of the Indemnitor, and, at any time, shall have the
right to be discharged from liability for the fur-
ther default of the Indemnitor, and to require the
Indemnitor to account and give new surety or sure-
ties.

9. That the acceptance of this agreement, and of
the Indemnitor’s agreement to pay premiums for
the execution of said bond or the acceptance at any
time by the Company of other security, shall not in
any way abridge or limit the right of the company
to be subrogated to any right or remedy, or limit
any right or remedy, which the Company might
otherwise have, acquire, exercise or enforce, and
the Company shall have every right and remedy
which an individual surety acting without compen-
sation would have.

. R
t«pL S

DAY
MONTHLY—B!-MONTHLY—‘QUARTERLY
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Receipt of Sgatements, and cancelled vouchers for
above account, acknowledged on the following dates:
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I requept thd‘t‘statemént and cancelled vouchers

be ready for delivery monthly bi-monthly quarterly

on the day of the month.
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10. The Indemnitor hereby affirms that the fore-
going declarations made and answers given are the
truth without reservation, and are made for the
purpose of inducing the Company to become surety
or to procure suretyship, or both, on the bond ap-

plied for herein.

IN WITNESS WHEREOF, the Indemnitor has
duly executed this instrument, this 15 day of
March, 1924, at Montclair, State of N. J.

Signed in the presence of
Ovidio Bianchi. Louis 8. Weinthal.

State of New Jersey, [ . .
County of Essex. i

On the 15 day of March, 1924, before me person-
ally appeared Louis S. Weinthal, to me known, and
known to me to be the individual described in and
who executed the foregoing instrument, and duly
acknowledged to me that he executed the same.

Ovidio Bianchi,
M. C. C, N. J.
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IN THE NAME OF GOD, AMEN.

I, Augusta Phillipps, of 149 Claremont Ave
Montelair N. J. Being of Sound Mind, Memory
and Understanding, do make and publish this my
last Will and Testament in manner following, that
is to say: .

Considering the uncertainty of this life do make
ordain publish and declare this to be my last will,
and Testament :

Ist  After all my just and lawful debt are paid
as soon as practicable, after my demise, I give, and
bequeth unto my setp-sister Hannah Falk, Autner-
ieth, now Lubel or Lubelsky and to her son William
August Autenrieth or any other heirs of hers or his
the sum of $00./100. One Dollor each, this I spe-
cify as both were very ungratefull to me, and my
late hsuband

Second I also bequeth to the heirs of Emile
Cohn the sum of $500.00/100. (Five Hundred dol-
lors) each, Anna Cohn 3910 Fulton St. Byn Mor-
rel Cohn 3910 Fulton St Brooklyn N. Y.

Leo Cohn address unknmown Aaron Cohn ad-
dress unknown of New York

Third To our dear friend Dr. Ed. E. Hyems of
540 West 136th St New York city, I bequeth the
sum of Five Hundred Dollors $500.00/100 being
the wish of my late husband, for his gratefullness:
To Florrie Hyems & mother my best set of linens
table in my ceder chest.

Fourth Eva Barend my devoted cousin of 149
Claremont ave Monclair New Jersey, 1 bequeath
all my personal belongings, my Diamond earings
and ring now in the Vault of Corn exchange Bank
Hudson river Branch 72nd St. Col. Ave.
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To her husband Charles Barend, my husband
ratch and chain

g dItCillso bequeth to Eva Barend my liberty and_
Victory bonds now in the Vault of the Bank of
Montciair N. J. to the ammount of 4000.00/100
(Four thousand Dollors.) . o

Fifth to Moses. R. Schwartz of 140 Walnut St
Montclair I bequeth the sum of $500.00/ 1OQ (Fl\.‘e
Hundred Dollors) he can devide among his chil-
dren or keep for his-self. »

Sixth T bequeth the sum of $300.00/100 Three
THundred dollors for a perpectual fund to-k.eep th-():
oraves, & 1/ of the plot in first class COlldlthllj)hlb
1:1()1163\' to be deposited in Corn exchange Bz1111( 2nd
St. (;‘;)1111111)1.8 qve. Mont. Carmel association to SEl.ld
bills to them where prompt payment will be receiv-
ed Tlot No. is 236 Section B. :

Seventh. Likewise I nominate, copsﬂh?e -z}ndv
appoint Dr. Ed. E. Hyems of 540 W. ‘136th N 1\?\‘]
York City one of the Exeutrix of this my last wil
¢ estament.

(mght(:ld Dr. Hyems not survive me then .in that
event, I nominate and constatute my ('ouvsm Mar-
tha Brown of 555 Eastern Parkway NN .

Likewise I mnominate, constitute and _;1]‘)]')()11.“
Charles Barend of 149 Claremont Ave 1\1()11’[(‘1:’1.11‘
N. J. as one of the Executrix of this my last will
and testement on August 22/1922. : !

Eight: In the Bank of Montclair, Safe depqsl
Vault No. 695 T have Victory, Liberty, bon_ds and
bank book. In Corn Exchange Bank Hudson
River Branch 72nd St. Col Ave. 1 have Bank 1)()-01(
of Greenwich Saving Bank husband watch & chain,
v diamond ring & earings, all my Silver I bequeth

to Eva Barend
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I hope and beg my wishes will be carried my

way
AUGUSTA PHILLIPPS

Sign Signed, Sealed, Published and Declared by
the said Testator as and for my last will and tes-
tament in our presence who in their presence and
at request and in the presence of each other have
hereunto subscribed our names as witnesses.

WILLIAM RUDENSKY
SAM TOLKOWSKY.
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Stipulation.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between
Louts S. WEINTHAL, as Adminis-
trator, &c. of Augusta Phillips,
Deceased,
Jomplainant-Appellee,

and

Eva BAREND, CHARLES BAREND
and Ovipio C. BIANCHI,

ofendants-Appellants. On Appeal
Defendants-Apy S,

e e S o Chanceny.

Between Stipulation.
HANNAH LUBELL, ]
Complainant-Appellee, §
and

Eva Barexp, Ovinio C. BIANCHI,
Louts S. WEINTHAL and Eb-
WARD H. HYEMS,

Defendants-Appellants.

It is Hereby Stipulated by and between the re-
spective counsel in the above entitled cause that. to
save expense and to keep the record from becoming
unduly bulky that Exhibits (-1-3-4-5-6-7-8-9-10-11-
12-13 1111(1 14 need not be printed at length in the
State of Case and that the following statements
show the nature and contents of such exhibits:

Exhibit C-1 is a certificate of appointment of
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Louis 8. Weinthal as Administrator of the Estate
of Augusta Phillips.

Exhibit C-3 is a proof of claim drawn by defend-
ant, Bianchi, and filed by Eva Barend for Three
Thousand Three Hundred and Sixty ($3,360) Dol-
lars for board, nursing, etc. alleged to have been
rendered by her to Augusta Phillips.

Exhibit C-4 is a Release drawn by defendant, Bi-
anchi, and obtained by the administrator of the es-
tate of Augusta Phillips from Eva Barend.

Exhibit C-5 is a proof of claim drawn by defend-
ont, Bianchi, of Charles Barend for Ninety Four
Dollars and Ninety Five ($94.95) Cents alleged to
be due him from Augusta Phillips, and which
claim was filed with Louis 8. Weinthal, adminis-
trator of the estate of Augusta Phillips.

Exhibit (-6 is a Release drawn by defendant, Bi-
anchi, obtained by Louis S. Weinthal, administra-
tor of Augusta Phillips, from Charles Barend.

Exhibits C-7, 8 9, 10 and 11 are four bank books
and four checks, the details of which are fully
stated in the transcript of the record as part of the
testimony adduced at the hearing on April 28,
1926.

Exhibit C-12 is a proof of claim drawn by De-
fendant, Bianchi, of Doctor Hyems against the es-
tate of Augusta Phillips.

Exhibit C-13 is an affidavit of Eva Barend given
to John A. Bennett, which set forth a list of the

personal effects of Augusta Phillips which were

left to the knowledge of Eva Barend.
Exhibit C-14 is a claim of property drawn by

defendant, Bianchi, filed by Eva Barend with the

administrator of the estate of Augusta Phillips,
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claiming certain jewelry left by the said Augusta
Phillips.

And it is further Stipulated that there need not be
printed in the record, and it is admitted that J ohn
A. Bennett was substituted for Robert M. Boyd as
solicitor for complainant, Louis S. Weinthal on
February 9, 1927, and that Donohue & O’Brien
were substituted for O. C. Bianchi as solicitors for
the Barends on August 22, 1927.

JOHN A. BENNETT,
Solicitor for Louis S. Weinthal, Administrator.

GEORGE T. VICKERS,
Solicitor for Hannah Lubell.
DONOHUE & O’BRIEN,
Solicitors for Defendants, Eva Barend,
Charles Barend and O. C. Bianchi.

20
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Opinion.

Filed Sept. 16, 1926.
Docket 58—100.

IN CHANCERY OF NEW JERSEY.

\

Between
10 HANNAH LUBELL,

Complainant, On Bt
n Bill,

Opinion.

and
EvA BARreEND, Ovipio C. BIANCHI,
and others.
Defendants.

RoserT M. Boybp, JRr., for Bank of Mont-
clair.
Ovipro BIANCHI, pro se.

LAZARUS, BRENNER & VICKERS, for com-
plainant.

CuaurcH, V. C.:

Augusta Phillips, who had been living with a
relative, Eva Barend and her husband, died on
March 13, 1923, in a hospital in Orange, New Jer-
sey. She left a will in and by which the defend-
ant, Eva Barend, was made chief beneficiary, and
a half sister, Hannah Lubell, was left a legacy of
one dollar. She was mentioned in this will by her
maiden name, and by her two married names. She
has resided in New York City for many years and
is listed in the telephone book. This will was of-
fered for probate by Eva Barend but was rejected
because of faulty execution. Thereafter one Louis
Weinthal was appointed administrator of the es-

40 tate at the instance of Ovidio Bianchi, Esq. who
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had theretofore acted for defendant, Barend. The
application for the bond was witnessed and ac-
knowledged by Bianchi. In the item setting forth
the names of the creditors only those of the under-
taker and doctor appear. There is no mention of
any claim of Eva Barend, although more than a
yvear had elapsed since Mrs. Phillips’ death. I do
not believe there was any real effort to locate Han-
nah Lubell, the sister, specifically mentioned in the
will and who might easily have been found and who
was entitled to administration. After this Bian-
chi agreed to collect for Barend a claim for services
rendered amounting to $3360.00 practically all
that was left of the estate, he to receive twenty-five
per cent of the claim for his services. Bianchi
then went to the administrator whose attorney he
was, and perm_'mded him to allow and pay the
claim. I am satisfied that the administrator acted
honestly throughout the entire matter and did not
know that Bianchi was acting for Barend as well
as for him. These facts were proved at the hear-
ing and are not contradicted. Before the money
was actually paid Hannah Lubell applied to this
court for relief and an injunction was issued pre-
venting the payment of this money until final hear-
ing, and it is now on deposit in the Monteclair
Bank subject to the order of this court.

The evidence in this case convinces me that Eva
Barend, in conjunction with Bianchi, when she
found the Phillips’ will was void, deliberately at-
tempted to secure the assets by fraud. She had the
will in her possession, specifically naming Hannah
Lubell, and could easily have communicated with
her, had she so desired. The bank account of Mrs.
Phillips shows payments of sixty-five dollars per
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month to Mrs. Barend or her husband throughout

practically the entire time Mrs. Phillips resided
with them. Their statement that they gave cash
for these checks is unbelievable. They are, with
one exception, no deposits of sixty-five dollars in
the account. When Mrs. Phillips went to the hos-
pital, payments of $22.50 per week appear in the
account, until four days before her death. The
bank balance constantly decreased from the time

Mrs. Phillips went to live with the Barends until

her death, and was active throughout that time.
All Mrs. Phillips’ personal effects, except some val-
uables in a safe deposit box, were in the home and
under the control of the Barends. The Barends,
however, declare that there are no return vouchers
and no check books in their possession, and they
never had any. The record of the Bank of Mont-
clair shows that the first withdrawal of Mrs. Phil-
lips’ return vouchers, February 17, 1922, was sign-
ed for by Eva Barend, and that the last withdrawal
of vouchers from the bank made February 17, 1923,
only a few days before the death of Mrs. Phillips,
was signed for by Mrs. Barend’s son, Louis. The
testimony, in my opinion clearly shows that Eva
Barend set out to get the entire estate of an old
and ill relative. When the will Mrs. Phillips made
leaving everything to her was found to be void, in
spite of the fact that she had been paid to take
care of Mrs. Phillips, she determined by means of
a false claim and the destruction of vouchers, to
get the bulk of the small estate in any event. In
my opinion, she is not entitled to anything. She
was paid for what she did, and, moreover, the tes-
timony shows that she comes into the court with
hands far from clean.

a4
Opinion.

How far Mr. Bianchi was cognizant of the facts
last above mentioned, I do not know. I do believe,
however, that it was highly unethical for him to
act as counsel for an administrator and then, act-
ing for a claimant against the zu11ninistrator,. Per—
suade him to pay a claim of very doubtful validity,
of which he himself expected to receive twenty-five
per cent. Moreover, I believe he could easily ha“}'e
located Mrs. Lubell, had he so desired, as the will
was specific in the mention of her.

I will advise a decree disallowing in toto the
claims of Barend and Bianchi, directing the money
be paid to the administrator; declaring Mrs. Lu-
bell to be the heir-at-law and next of kin of Augus-
ta Phillips, and that the physician’s bill be paid.

The case of Weinthal v. Barend involved the
same issues was consolidated with this case, and

my conclusions in this case apply to both.
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Decree.
Filed Deec. 9, 1926.
IN CHANCERY OF NEW JERSEY.

Between
Louis S. WEINTHAL, as Adminis-
trator, &c. of Augusta Phillips,
Deceased,
Complainant, i On Bill, &
and | Decree.

EvA BAREND, CHARLES BAREND
and Ovipio C. BIANCHI,
Defendants.

Between
HANNAH LUBELL,

Complainant, A A
On Bill, &e.

and
: { Decree.

Eva BArEND, Ovipio C. BIANCHII,
Lovuis S. WEINTHAL and Eb-
WARD H. HysMms,

Defendants.

These causes, involving the same facts and the
same causes of action, having been consolidated,
and coming on to be heard in the presence of R().b/-
ert M. Boyd, Jr., solicitor for Louis S. Weinthal,
7( ?:gorge T. Vickers, Esq., of Lazarus, Brenner and
Vickers, solicitors for Hannah Lubell, complainant,
and of Donohue and O’Brien, solicitors for Ovidid
C. Bianchi, and of Ovidio C. Bianchi, solicitor for
Eva Barend and Charles Barend, Defendants, and
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the court having examined the pleadings, and hav-
ing taken proofs orally and in open court and heard
and considered the argument of counsel thereon;

And it appearing to the satisfaction of the Court
that Augusta Phillips, (a relative of the defendant
Eva Barend), having died intestate, Louis S. Wein-
thal was duly appointed administrator of the goods
and chattels of the said Augusta Phillips; that
thereafter the defendant Eva Barend presented a
claim for Three Thousand Three Hundred Sixty
($3360.) Dollars for alleged board and nursing of
the deceased to the said administrator; and that
said claim was false and fraudulent, and was
known by the said Eva Barend to be false and
fraudulent;

And it further appearing to the satisfaction of
the Coourt that the defendant Ovidio C. Bianchi,
who was then acting as Proctor for the said admin-
istrator, and without the knowledge of the said ad-
ministrator, had entered into an agreement with
the defendant Eva Barend to collect her alleged
claim against the Estate of the said Augusta Phil-
lips, deceased, on a contingent basis whereby the
said Ovidio C. Bianchi was to be paid twenty-five
per cent of the amount so collected, and presented
the said alleged claim of, and in behalf of, the said
Kva Barend to the said Louis S. Weinthal, as ad-
ministrator, as aforesaid, and as such Proctor of
said Administrator did advise him that the said
claim was valid in form and a just claim, and ad-
vised him to pay the same; and thereupon the said
administrator acting in good faith, and without
knowledge of the agreement between the defend-
ants Bianchi and Eva Barend, paid the said Eva

3arend the sum of Three Thousand Three Hundred
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Sixty ($3360.) Dollars in satisfaction of the said
claim ;

And it further appearing to the satisfaction of
the Court that the said Bianchi has received from
and has been paid the sum of Eight Hundred Forty
($840.) Dollars by the defendant Eva Barend, this
sum being twenty-five per cent of the sum paid to
the said Eva Barend by the administrator;

And it further appearing to the satisfaction of
the Court that the said Louis S. Weinthal, as ad-
ministrator as aforesaid, upon being informed of
the existence of an heir and next of kin of the said
Augusta Phillips, deceased, acted in good faith in
instituting his suit to enjoin the removal of the
moneys so paid by him from the State of New Jer-
sey, pending a legal adjudication upon the merits
of the alleged claim of the said Eva Barend;

And it further appearing to the satisfaction of
the Court that Edward Hyems, physician, did ren-
der professional services, as a physician, to the said
Augusta Phillips;

And it further appearing to the satisfaction of
the Court that the Complainant Hannah Lubell is
a half-sister of the said Augusta Phillips, deceased ;

And it further appearing to the satisfaction of
the Court that Louis S. Weinthal and Hannah Lu-
bell, complainants in said respective suits, are en-
titled to relief;

It is on this 3rd day of Dec. 1926, ORDERED,
ADJUDGED AND DECREED that the said
claims of the said Eva Barend and the said Ovidio
C. Bianchi be and they are hereby disallowed in
toto, and that the said Eva Barend and Ovidio C.
Bianchi be and are hereby ordered and directed to
repay to the said Louis S. Weinthal, as administra-
tor of the goods and chattels of Augusta Phillips,
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deceased, said sum of Three Thousand Three Hun-
dred S.ixfy ($3360.) Dollars, the amount received
by them from the said administrator upon the said
'fi‘mldu]-ent claim of the said Eva Barend, together
with interest from the fifteenth day of May, 1924,
the date when such payment was made upon said
fraudulent claim by the said Louis 8. Weinthal,
as administrator, as aforesaid, and that the said
Eva Barend be and is hereby enjoined from with-
drawing moneys from the Bank of Montclair and
from The Montclair Savings Bank there on deposit
to her credit until she has repaid the said sum to
the said Louis S. Weinthal, as administrator, as
aforesaid;

And it is further Orderd, Adjudged and De-
creed that the claim of Edward Hyems, physician,
heretofore paid, be allowed.

And it is further ordered, adjudged and decreed
that Hannah Lubell is the heir at law and next of
kin of the deceased, Augusta Phillips;

And it is further ordered, adjudged and decreed
that all personal property of Augusta Phillips, de-
ceased, remaining in the possession of Kva Barend
he forthwith turned over and delivered by her to
Louis 8. Weinthal, administrator of the goods and
chattels of Augusta Phillips.

And it is further ordered, adjudged and decreed
that a counsel fee of Two Hundred ($200.00) Dol-
lars be allowed to Robert M. Boyd, Jr., Counsel for
Louis S. Weinthal, Administrator, together with
costs of this suit to be taxed and to be paid primari-
Iv by the defendants Eva Barend and Ovidio C. Bi-
njn(*}']i, and that he have leave to issue execution
therefor:

And it is further ordered, adjudged and decreed

20
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that a counsel fee of Two Hundred ( $200.00) Dol-
lars be allowed to George T. Vickers, Counsel for
Hannah Lubell, Complainant, together with costs
of this suit to be taxed and to be paid primarily by
the defendants Eva Barend and Ovidio C. Bianchi,
and that he have leave to issue execution therefor;

And it is further ordered, adjudged and decreed
that the Proctor of the Administrator have leave to
apply for counsel fee for his services to the estate
herein and otherwise upon the final accounting of
the administration of the goods and chattels of the
said Augusta Phillips, deceased.

And it is further ordered, adjudged and decreed
that the Bank of Montclair pay to Louis S. Wein-
thal, Administrator of the goods and chattels of
Augusta Phillips, deceased, the sum of Two Thous-
and and Twenty-four Dollars and 86/100 ($2024.-
86) with accrued interest now on deposit to the
credit of Charles or Eva Barend; and that the
Montclair Savings Bank pay to said administrator
the sum of Nine Hundred Ninety-eight Dollars and
23/100 (998.23)with accrued interest, now on de-
posit to the credit of Charles or Eva Barend ; and
that certified copies of this order and decree pre-
sented to said Bank of Montclair and Montelair
Savings Bank by said administrator, shall be the
warrant and authority for said Bank of Montelair
and Montelair Savings Bank, so paying said money
respectively to said administrator.

Respectfully advised,
ALONZO CHURCH,
Y
E. R. WALKER
C
A true Copy
Thomas Barber.
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Notice of Appeal.
FileduAno, 201927,
IN CHANCERY OF NEW JERSEY.

Between
Louts S. WEINTHAL, as Adminis-
trator, &c. of Augusta Phillips,
etc.,
Complainant, § oy, Bill, etc.
and Notice of
| Appeal.
EvA BAREND, CHARLES BAREND |
and Ovipro C. BIANCHI,
Defendants.

Between
HANNAHT LUBELL,

Complainant, ]
and # On Bill, ete.
‘ Notice of
i Appeal.

EvA BAREND, Ovipio C. BIANCHI,
Louis 8. WEINTHAL and Eb-
WARD H. HYEMS,

Defendants.

The defendants, Eva Barend, Charles Barend,
and Ovidio C. Bianchi hereby appeal from the final
decree made by his Honor Edwin Robert Walker,
Chancellor, on the advice of Honorable Alonzo
Church, Vice Chancellor, in the above entitled
causes on December 3, 1926 and from the whole and
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every part thereof, to the Court of Errors and Ap-
peals in the Last Resort in all causes.

Dated August 19, 1927.

DONOHUE & O’BRIEN,
Solicitors for and of Counsel
with Defts. Eva Barend, Charles
Barend and Ovidio C. Bianchi.

I conceive there is a good cause for appeal in the
above entitled cause.
JAMES F. X. O'BRIEN,
Of Counsel with Defendants.
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Petition of Appeal.

Filed Aug. 20, 1927.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between

Lovuts S. WEINTHAL, as Adminis-
trator, &c. of Augusta Phillips,
Deceased,

1 oL ( rcl
Jomplainant-Appellee, On Appea

from Court
and of Chancery.
Petition of
EvA BAREND, CHARLES BAREND Appeal.
and Ovipro C. BIANCHI,
Defendants-Appellants.

Between
HANNAH Lp BELL, OnAnpeal
Complainant-Appellee, trom Court
and of Chancery.
Petition of
Eva BArenDp, Ovipio C. BiancHI, ¥ Appeal.

Louts S. WEINTHAL and Eb-
WARD H. HYEMS,
Defendants-Appellants.

To the Honorable, the Court of Hrrors and Appeals
wn the Last Resort in all Causes.

The petition of Eva Barend, Charles Barend and
Ovidio C. Bianchi, the Appellants in the above en-
titled cause respectfully show that the petitioners
find themselves aggrieved by a final decree made in
the Court of Chancery by his Honor, Edwin Robert
Walker, Chancellor of the State of New Jersey,

40
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bearing date of December 3, 1926, in two certain
causes in the said Court of Chancery, one, wherein,
Louis S. Weinthal, Administrator of the Estate of
Augusta Phillips, Deceased, was Complainant and
Eva Barend, Charles Barend and Ovidio C. Bian-
chi, Defendants; and the other wherein Hannah
Lubell was Complainant and Eva Barend, Ovidio
C. Bianchi, Louis S. Weinthal and Edward H. Hy-
ems were Defendants, and which causes were con-
solidated and tried as one and the above mention-
ed decree rendered therein, to which decree peti-
tioners complain in this respect, to wit :

That the said decree adjudges that the claims of
the said Eva Barend and Ovidio C. Bianchi be and
they are hereby disallowed in toto.

And in that the said decree order Eva Barend
and Ovidio C. Bianchi to repay to Louis S. Wein-
thal, Administrator, Three Thousand Three Hun-
dred and Sixty ($3,360.) Dollars.

And in that the said decree orders and directs
Eva Barend to turn over and deliver to Louis S.
Weinthal, Administrator, all the goods and chat-
tels of Augusta Phillips remaining in her posses-
sion.

And in that the said decree orders and decrees
that a counsel fee of Two Hundred ($200) Dollars
be allowed to Robert M. Boyd, Jr. Counsel for
Louis 8. Weinthal, together with costs of suit to be
taxed, which fees and costs were to be primarily
paid by the defendants, Eva Barend and Ovidio C.
Bianchi.

And in that the said decree orders and decrees
that a counsel fee of Two Hundred ($200) Dollars
be allowed to George T. Vickers, counsel for Han-
nah Lubell, together with costs of suit to be taxed,
which counsel fee and costs are to be paid primarily
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by the defendants, Eva Barend and Ovidio C. Bi-
anchi.

And in that the said decree orders the Bank of
Montclair to pay to Louis S. Weinthal, Adminis-
trator, Two Thousand and Twenty Four ])0]121.1"8
and Eighty Six ($2,024.86) Cents with accrued in-
terest on deposit to the credit of Charles or Eva
Barend. :

And in that the said decree order the Monclair
Savings Bank to pay to Louis 8. Weinthal, A‘d'min—
istrator, the sum of Nine Hundrfed and N{ll)ely
Eight Dollars and Twenty Three Cents (&BQ%.HO.)
with accrued interest now on deposit to the credit
of Charles or Eva Barend.

And in that the said decree adjudges that the
claim of Eva Barend was fraudulent and that the
money she obtained thereunder was fraudulently
obtained. : |

And in that the said decree adjudges that Eva
Barend deliberately attempted to secure the assets
of the estate of Augusta Phillips by fraud.

And in that the said decree adjudges that Kva
Barend had been paid for the work she did. .

And petitioners appeal from the d‘e(:ree ofiiche
Chancellor which decrees as aforesaid on the
oround that the same is erroneous in that the Ch;.m-
:ellor should have dismissed the Bills of Complaint
against the defendants, Eva Barend, Charles an/"-
end and Ovidio C. Bianchi and should have'ren@r-
ed a decree denying the relief sought in’. said B.l.“S
of Complaint, and petitioners appeal for the fol-

ing reasons :
]m;_.m';hl:'; there was no evidence to support the
Chancellor’s finding that the claim of Eva Barend
was a fraudulent one and . was fraudulently prose-

cuted by her.
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2. That the finding of the Chancellor that Eva
Barend’s claim was fraudulent and that the moneys
she received thereunder were fraudulently obtained
is contrary to the weight of the evidence.

3. That the Chancellor erred in refusing to dis-
miss the Bills of Complaint against the defendants,
Eva Barend, Charles Barend and Ovidio C. Bian-
chi.

4. That the Chancellor erred in disallowing the
claims of Eva Barend and Ovidio C. Bianchi and
in ordering them to repay the Three Thousand
Three Hundred and Sixty ($3,360) Dollars plus in-
terest.

5. That the Chancellor erred in allowing a Two
Hundred ($200) Dollars counsel fee and costs to
George T. Vickers, counsel for Hannah Lubell.

6. That the Chancellor erred in allowing a Two

Hundred ($200) Dollars counsel fee and taxed
costs to Robert M. Boyd, Jr. counsel for Louis S.
Weinthal, Administrator.
7. That the Chancellor erred in ordering the
Bank of Montclair and the Montclair Savings Bank
to pay to Louis S. Weinthal, Administrator, the
amounts deposited there to the credit of Charles
or Eva Barend.

8. That the Chancellor erred in holding that Eva
Barend deliberately attempted to secure the assets
of the estate of Augusta Phillips by fraud.

9. That the Chancellor erred in holding that
Ovidio C. Bianchi acted improperly as counsel for
the administrator and for a claimant having a claim
against the estate of Augusta Phillips.

10. That the Chancellor erred in holding that
Eva Barend had been paid by Augusta Phillips in
her lifetime for the work done for the said Augusta

40 Phillips.
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11. That the Chancellor erred in holding that the
Bank of Montclair bank statement of Phillips’ ac-
count showed payments to Eva Barend for work
done by her for Augusta Phillips.

12. That the Chancellor erred in not finding
under the testimony that the claim of Eva Barend
was a fair and just claim and that she was entitled
to keep the Three Thousand Three Hundred ayd
Sixty ($3,360) Dollars paid to her by the admin-
istrator of the estate of Augusta Phillips for the
work done under said claim.

Petitioners, therefore, pray that the said decree
of the Chancellor may be wholly reversed, set aside
and for nothing holden, and that petitioners may
have such other relief in the premises as to this
Court shall seem proper.

DONOHUE & O’'BRIEN,
Solicitors for Appellants, Eva Barend, '
Charles Barend and Ovidio C. Bianchi.
JAMES F. X. OBRIEN,

Of Counsel with Appellants, Eva Barend, '
Charles Barend and Ovidio C. Bianchi.
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thal, as Administrator, &c.
Filed Sept. 15, 1927.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between
Louts S. WEINTHAL, as Adminis- | On Appeal
; s from Court
trator, &c. of Augusta Phillips,

of Chancery.
Deceased, Answer to

Complainanvt-Appellee Petition of

and Appe al of
' Louis S
EvA BAREND, CHARLES BAREND \Vemthal, as
and Ovipio C. BIANcHI, administrator,

Defendant-Appellant. é‘(

On appeal

Between from Court
HANNAH LUBELL, | of Chancery.
Complainant-Appellee,

i Answer to
and | Petition of
L Appeal of
EvA BArenp, Ovipio €. Brancmr, - Louis S.
e e R
Louts 8. WEINTHAL and Ep- | Weinthal, as
: | administrator,
WARD H. Hynwms, &c
Defendant-Appellant.

The answer of Louis S. ‘Weinthal, as administra-
or, &c., of Augusta Phillips, Deceased, one of the
above named appellee, to the petition of Eva Bar-
end, Charles Barend and Ovidio C. Bianchi, the
above named appellants.

This appellee, not admitting the truth of all or

49 any of the matters in the said petition of appeal
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Answer to Petition of Appeal of Lowis S. Weinthal,
as Administrator, &e.

contained, for answer thereto nevertheless admits

that a decree was, on the Third day of December,
Nineteen Hundred and Twenty Six, made and en-
tered in the Court of Chancery of New Jersey, in
the above entitled cause, for the purposes in sald
petition mentioned and as therein set forth; but as
to the substance and form of said decree, thls ap-
pellee begs leave to refer thereto when the same
shall be produced.

This appellee is advised and believes that the said
decree is agreeable to equity ; and he prays that the
same may be affirmed with costs to be taxed in fa-
vor of this appellee.

JOHN A. BENNETT,
Solicitor for and of Counsel with
Louis S. Weinthal, as administrator, &ec.

20
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Answer to Petition of Appeal of Hannah Lubell.

Filed November 10, 1927.

NEW-JERSEY COURT OF ERRORS AND
APPEALS.

Between

10 Lours S.W EINTHAL, as Adminis- | On Appeal
trator, &c. of Augusta Phillips HPGRE O 6
Deceased, ’Jof Chancery.

Complainant- AI¥Terto
plamant-Appellee, Petition of

Appeal of

Hannah

Lubell.

and

EvA ‘BAREND, ‘CHARLES BAREND
and Ovipro C, BraNcmr,
Defenda nt-Appellant.

T R SRR
Between

HANNAH LUBEL
z IO On appeal
Jomp]amant-Appe]lee, from Court

and of Chancery.

Answer to
Ev; AREN ' iti
“VA BAREND, Ovino C, Brancur, f§ Petition of

Louts 8. WeiNTHAL and Ep. | Appeal of
WARD H. Hygnwms, Hannah

The answer of Hannah Lubel]
pellee, to the petition of Eva B

end and Ovidio C. Bianch
lants.

; above named Ap-
arend, Charles Bar-
1, the above named appel-

This appel] ' itti
Vi appellee, not admlttmg the truth of
any ot the matters in the
contained, for answ

all or
sald petition of appeal
er thereto nevertheless admits
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that a decree was, on the third day of December,
Nineteen hundred and twenty-six, made and enter-
od in the Court of Chancery of New Jersey, in the
above entitled cause, for the purposes in said peti-
tion mentioned and as therein set forth; but as to
the substance and form of said decree, this appellee
begs leave to refer thereto when the same shall be
produced. :
This appellee is advised and believes that the said
decree is agreeable to equity; and she prays that
the same may be affirmed with costs to be taxed in
favor of this appellee.
GEORGE T. VICKERS,
Solicitor for and of
Counsel with Hannah Lubell,
Complainant-Appellee.
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Between
Louts S. WEINTHAL, as Adminis-
trator, &c. of Augusta Phillips,
Deceased,
Complainant-Appellee,

and

EvAa BAREND, CHARLES BAREND
and Ovipio C. BIANCHI,

Defendants-Appellants. On Appeal

Atk A o . Jfrom Couxt
of Chancery.

Jetween
HANNAH LUBELL,
Complainant-Appellee,
and

Eva BAREND, Ovipio C. BIANCHI,
Louts S. WEINTHAL and Eb-
WARD H. HYEMS,

Defendants-Appellants.

BRIEF OF DEFENDANTS-APPELLANTS.
Statement of Facts.

This case comes before the Court on an appeal
from a decree made by the Chancellor of New Jer-
sey upon the advice of the Honorable Alonzo
Church, Vice Chancellor, by which the defendant
appellants were ordered to pay to Louis S. Wein-
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] he (Ch; llor
g f]::lllC(.“()l' erred in refusing to dis
S e , ((: omplaint against the defz(jnd t.‘
< & ) . . . { : -A .l] “
e harles Barend and Ovidi o
y and Ovidio C. Bian-

¥ That the Chanee
claims of Eva (];]?l(;.]i((ll"l' erred in disallowing the
in ordering ﬂl(‘l;l ?d and Ovidio (. Bian('h{ and
Three I*Im(u‘h.pd : .U ffe”“-" the Three Thousand
T and Sixty ($3,360) Dollars plus

5. That the
16 Chane :
P = . °G » E ; ] \\v
Georgee T Viel Leopla counsel fee and ?;'()\1‘ y
1ekers, counsel for Hannah Lubel] e
: Le 2L RS

6. The

: it the Chane

Hundred ($_;O(O}“‘11(8]1(>1° erred in allowing a Tw

Costs to I{()l): ) Dollars counsel fee :11‘1:1 tax (1)

\‘reillth‘] IT.L\%. J;()'\'(l, »]I', (‘()III]S()] f()]_ I f‘\ef
- al, Administrator 4 S

7. That t}
e e VL% s o
I “Um(](‘han(,(.l]or erred in ordering t}
AVA Ol e ¢ 3 - DY
to pay t (J.dn, and the Montclair Savir < 1 3
ay to Louis S, Weinthal, Admi B R
amounts d o h h dal, AC mlnisrl.ﬂf() 8 ‘
. eposited there to the credit of r, the
“va Barend. : redit of Charles or

Ovidio €. Bianchi act
the administrator

~
)

allor erred in holding that Eva
the assets

8. That the Chanc
Barend deliberately attempted to secure
of the estate of Augusta Phillips by fraud.

9. That the Chancellor erred in holding that
ed improperly as counsel for
and for a claimant having a claim
against the estate of Augusta Phillips.

llor erred in holding that
Augusta Phillips in
r the said Augusta

10. That the Chance
Eva Barend had been paid by
her lifetime for the work done fo
Phillips. ;
llor erred in holding that the
t of Phillips’ ac-
3arend for work

11. That the Chance
Bank of Montclair bank statemen
count showed payments to Eva

done by her for Augusta Phillips.

12. That the Chancellor erred in not finding un-
der the testimony that the claim of Eva Barend was
q fair and just claim and that she was entitled to
Three Thousand Three Hundred and Sixty
Dollars paid to her by the administrator
a Phillips for the work done

keep the
($3,360)
of the estate of August
under said claim.




ARGUMENT ON LAW AND FACTS.
POINT I

The only possible basi
i le basis, after the heari
h;, :a;se ucllnon which the Vice-Chanceﬁ:)ll.'mciu(l)c{l:
Bre. oun .fl‘al:ld, was- that the claim had b
paid in the lifetime of Augusta Phillips i

There are several theories und i
of rfjﬁl;.i;:,(zt“liih-r have been :1tt?l(‘]§é'(£\ hich the claim
e \\i()\i\n]t;i.h] \\.us thev basis of the Dbill filed by
paid the ¢laim u (: : (1(11111111“.1-;1“,1., was that he h%l;l
was the sole l)zmil\*()fl'l f};e. advice of Bianchi and that
not knowing tl‘l-;t ](5)]- X P“-"‘“ent of the claim and
actually ]m;l ~1((']~ .1%111(:11% represented Barend, he
the %ld\ti(,'e o :1 1"):1-]:‘“ which was fraudulent upon
This basis is llllfelli;l‘l)(;l(j 12?13]1§?\91:f1111% ﬂt]e S
Eolis S We . i 1e testimony of
pages 68 Yne(;n(.té})m’ who admitted (State of the Case
ficult s\el-\'i(‘@q)l )u -ti}mr, he knew of the many and dif-
i nnd,.,( L);l ()1'1?}(4(1 by Mrs. Barend for Mrs.
paid the (‘]zl‘illl‘(){fl't\(; f)“ Case page 68, 1. 30) that he

of the services re E i B_“P(md with full knowledge

b i :;ht;l('n(lered by her to Mrs. Phillips :
el he)paidl,sitt(?.\"tnnon,\', the allegation in his
is not borne out a1 ;‘{161!\- on the advice of Bianchi
that he Imid -t‘ I (lr.l.ll( 1t appears from his testimony

e fmﬂi 1‘ .,e(.ause he knew what she had (‘1()ne:
in securing ?}1(1)11‘11)()11‘;1’1]1- tonose Meneihan dsianchi,
acted as zn?v -1t’t (]I.)po.m.mlent of Weinthal, merely
against an L(Js(twt(e).l o Jf()? a person having a Cl%lil;l
act as ;1(hnini<‘t1-’.1vt 111' i hlc}.l no one came forth to
gate appoint ;(m;g().l,‘to ,W.lt’ by having the Surro-
claim could be 1)1'6;‘%:31:{33“”1)]9 person to whom the

&

o

7

The second possible theory in which fraud might
exist is that the claimant, Barend, through her at-
torney, had an ignorant and gullible person ap-
pointed administrator of the deceased’s estate,
which person would do whatever he was told with-
out questioning the reasons therefor. That Louls
S, Weinthal was not any such dummy administra-
tor can readily be seen by his testimony (State of
(lase page 67, L. 52) that he has been a property
owner in Monteclair for a aumber of years; that he
was in business for twenty five years prior to his
retirement and that he was a neighbor of the Bar-
ends and Phillips and knew both well, and knew
the services performed by Barend for Myrs. Phillips.
The character of his testimony shows that he is a
man of business experience and intelligence above

Do)

the ordinary.

A third possible theory in which fraud might ex-
ist is that the administrator, Louis S. Weinthal,
the Barends and Bianchi fraudulently and collu-
gively conspired to bring about the payment of a
fraudulent claim against the estate of Augusta
Phillips, and this i the theory which seems to be
indicated by the bill of complaint filed by Hannah
Lubell. That this was not the case was admitted
by all the parties to the suit at the peginning of
the hearing before the Vice Chancellor, when Mr.
Boyvd stated that both sides admit that Mr. Wein-
thal, the administrator, acted in good faith and
this was found to be the case by the Vice Chancel-
lor in that part of his opinion (State of Case D.
1851, 21 wherein he stated that he was satisfied
that the administrator acted honestly throughout
the entire matter.

With all of the above ovidence theories of fraud
excluded by the evidence itself, there remained but

two ways in which the Barend claim could be frau-

dulent.
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The first remainine wav
fraudulent \\i::(li}llll-lllt?g-r“ e The' claim could be
the services illlemi ) 1( had no basis in fact: that
S I,’]ii]li )\z;](j fo have been performed by Bar-
ond lleln;lillillz;-\ v'(,\v(,l- were performed, and, the sec-
formed but HT‘W\ (l.) -ﬂmt the services had been per-
by Murs. l’]lilli‘]w];illill.l-l()j?t ot .lfeen made for them
was evidently 21(1()‘])fe1(11u1>\1}e;]1])lf(e‘hme' S lakter
for his findings of fraud. e Court as the basis
The testi i .

type of rllr;lll,::}ll-'i'il.l} <fhe case shows the extent and
Mrs. Phillips : \1( 'e,xll-en'del-ed by the Barends for
Phillips was :1t ]1;1,.}3111'()1]-(1 testified that Augusta
til the end ()f(() ‘1_1’\} 7]'(”“9 from September 1921 un-
the hospital ;114(1( r‘}’l.’i"»'lvf’Q;’ \\'h.en she was taken to
until March “'hen :}le‘\}(lﬁe?l?:;llfd at the hospital
L v ke S
confined to her bec il e 1at she was
on her, (-(1((:]']1;1‘1)9(1 :}.1}(1 Mrs. Barend had to wait

/ < for her, feed her, bathe her, (State of

Case p. 102, 1. 37
y Lo to p. 103, 1. 11) and that while

they were away f
hn(i g 1i11i away for ten days in August, 1922. they
< ‘Se CO 1 g S0 = 3
P € come 1n to take care of her (S : y
ase p. 101, 1. 8) Rl
Eva Barend testifi
o «“ arend testified (State of Case p. 124 1
25) that Mrs. Philli e
: S. PPhillips, her first ¢ i
live with her the fi -"1 Qe Sl Sl
with her f > 1irst of September, 1921 and wa
L o » 1 T ) vy 3 ; S
L ;;1 thirteen months until she went t ﬂ(
M e . : 1L ) the
e 1at s.he was sick when she came to the
- \1; t( remained sick all the time she was rile
at she took ¢ , = “ 2
: ok complete care of her, nursec
ed for her and (State of ¢ iy aacdvis
5 ' State of Case page 126
that she b g e el R
> l)(l’[h(?d her and gave her evVerv ne ) ( 1
AIE Y necessary

attention anc
and treatm
, ent and (1. 25
. Z29) that she h:
2 ](l(l

to dress 1
el &I & alr e
she got up ’md h‘('lp her in and out of bed when
9 i P and (State of Case p. 127, 1. 25) that
she did evervihing & D, L=, Lo (f
everything for Mrs. Phillips that the 1('
4 < & (BU0(ES

“tor told her to do.

9

Mrs. Barend described (State
16) the horrible condition with
yut up when treating Mrs. Phil:
ess of the

of Case p. 128, L
which she had to [
lips, the odor and extreme unpleasantn
stage of Mrs. Phillips’ cancer and (State of Case
p. 128 1. 26) how she would have to g0 out of the
\ting Mrs. Phillips and at such times
d herself because of the terrible
hich Mrs. Phillips

room after trex
very often vomite
and disgusting disease from W
suffered.

She also testified (State of Case p. 129,1. 1) that
pecial food for her and that she
took care of her days and nights and that the care
took a great deal of her night time, that as a result
Mys. Phillips she herself
(State of Case P.

she had to cook s

of her strenuous care of
had to go under the doctor’s care
128, 140 and that she had a break-down after
Mrs. Phillips left for the hospital and never recov-’
ered from that (State of Case p. 152, 1. 30).

Mrs., Barend’s testimony was corroborated in
at of Lena Rudensey (State of Case P.
and that of Solomon . Weinthal (State

162 to 165) and Amelia S. Weinthal
and had the Court

parts by th
157 to 162)
of Case D.
(State of Case p. 165 to 16T,
<o desired, other witnesses were present to corrob-
orate this testimony as is shown by the protfer
(State of Case p. 166, 1. 35) but not only did the
witnesses for the defendants testify to the services
rendered by Mrs. Barend to Mrs. Phillips but Louis
S. Weinthal, the administrator and a party com-
a neighbor of the Barends
and Mrs. Phillips testified (State of Case D. 68, 1.
10) that when he paid the claim of Mrs. Barend he
knew she had performed services for Mrs. Phillips
and had seen her perform the services, and in his
testimony on page 638 of the State of the Case tes

tified in some little detail to these services; that

plainant and who was
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Mrs. Phillips wr i
, Ips was a big lady, hard to handles
could not do anythine to l' Ip 1 BERLA T ol
j 1elp herself; that
Barend di 5 : Ry
did everything f q
rything for her for :
. . , tbout a year :
Cedw oy ' ¢ a year and
}» [uarter and (State of (Case p- 70, 1. 1) that \(J
, Dol at Mrs
hillips was helpless at the time | =
None of this testi .
= .1.01 this testimony of services rendered wa
ontradicted, : ' g e
¥ adicted, and there stands on the record t}(le
‘lear proof that for thi
bmmld \(f thlaf for thirteen months the Barends
¢ Mrs. Phillips and t} i
s and that Mrs. Barenc
LS el o 0 Mrs. Barend acted
( (] ] actical night and day nurse for her;, not only
:ooking aking i S ;
; “\ 1.b and making special things for her, but
ollowing the doctor e -
> doctor’s orders and treati
e i § orders and treating her ac-
! g o his prescription.
Mrs. Phillips’ di
e 1, hillips” disease was, as is clearly shown
V the testi 7 ali : o
: estimony, malignant cancer and the care of
1er under these e

circumstances 7y i
; S Te( 7
hard but heavy w K

e ork which few nurses trained or
al care to handle at any price

of Mrs. Barend of Nixty ($60) RS

ST g S : Dollars a week for
ot | ¢ Or acting as practical night and day
L N s ' 4 | :
under the particular circumst '
case was a fair and just one
The Vice | i
1 oY . £}
Vg 7(‘(. Chancellor could not help but find that
WIS, barend performed the service :
0(1. and that leaves as the only
might lay fi T
! :.. fraud, the claim that arose during the
earing that she had be id f Gl
e ad been paid for these services
. e : illi ’ | :
iy T‘l]”lmer of Mrs. Phillips and which claim
aken up and discussed under the next point

ances of this

s above mention-
basis on which he

POINT I1.

There is no evidence to justify the Vice-Chan-
cellor’s finding that Mrs. Barend had been paid
by Mrs. Phillips in her lifetime for the services
rendered and that her claim for payment after the
death of Mrs. Phillips was therefore fraudulent.

It is noteworthy that in neither the bill filed by
Weinthal, administrator, nor in the bill filed by
Hannah Lubell, is any claim made that Mrs. Bar-
end received payment for her services during the
lifetime of Augusta Phillips.

When questioned (State of Case D. 1103, =1
Charles Barend testified that Mrs. Phillips did not
pay for her board or nursing in her lifetime when
she lived with them and further (1. 20) that she
<aid to Mrs. Barend many times that she would
compensate her in a lump sum and he testified
(State of Case p. 104, 1. 8) that Mrs. Phillips did
not pay any of the household expenses during her

7-8)

sickness.

Mrs. Bavend testified (State of Case p. 129, 1.
33) that Mrs. Phillips did not pay her anything
and that she told her that she was going to compen-
sate her by leaving everything to her, and that In
that way she would be paid for her services, and
testified (State of Case p. 131, 1. 9) that by reason
of the fact that the will leaving the bulk of the es-
tate to her could not be proved due to taulvy  exe-
cution, she put in her claim for the board and nurs-
ing for the thirteen months that she rendered the
same.

As against this direct testimony of Mr. and Mrs.
Barend that they had not received payment, the
complainant introduced the bank statement of Mrs.
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Phillips which w ;
: Ips which was marked Exhibit (-1 and whicl
18 sev forth i ) ' Frue o
e th in the State of the Case in photostatic
‘'oples immediately i : Ste
. ' Y preceding page 177 of
S v g page 177 of the State
i
I'his state 7
o atuneut covers a period from December
, ]_ ; rough March 9, 1923 and Mrs Barend w 1:
i R, s : ; [ A U [ y dsS
Jv\ Ol Cross-examination to explain the Sixty
q roa Ils g0 ; : ; " :
1ve (%$65) Dollars ite "hie ' '
R m which appeared in the
A nt as a check drawn for Sixtv Five ($65)
ollars in eac ' R
S (_\ In each of the months of January Febru-
(\].‘, March, April and again in June, July, \ugust
w(J o hay z & s Q‘IISE.
September, and October, 1922, The statement hl /
Cadti Ay | . “he statement does
1 how any check for Sixty Five ($65) Dollaz
drawn i ; ' e £
S W in December, 1921, nor in May, 1922, nor in
\ ( e | . : = - < a—-t’ A
ywember o1 December, 1922, nor in January, F
v . YT V] : i : ‘ & 4 !
ruary or March, 1923. T i e
o : z5. The item of Sixty Five
jq‘ 2 oflars appearing in the bank statement thus
S shown as having e |
B n as having been drawn in nine of the
IS covered by tl A
1e statement and :
: ] 1d as not draw
in the other sey ; : ( it
seven months coverec
! S covered by the state
and it is RO c Statement,
(1) 2 t _1_\,. therefore clear that this Sixty Five ($65)
ollars 1tem was ] Gl thettn
s not drawn ing : i
Ao 2 during all of the time
(L; Sta Phillips lived with the Barends
- L cross-examination (State of Case p. 140) M1
sarend testified th i <. Phil e
, : at sometimes Mrs. PPhilli |
: : S Mrs. Phillips woul
give her a check t | S
{ K 10 pay her rent, i "hi
: : ; in which case s
- L ' 2 : ase she
11](1 give her the Sixty Five ($65) Dollar; ]
and that s : : > {0 aI's cash
s Th(.t she had no check account of her own and
¢ IS was the only way (
way she could explai
: g y ¢ ) xplain any
)OSSI : ‘ i =
]F‘ 1}2(;“( onnection she might have with the Sixtv
ive ($65) Doll; I e
1.)1 a ‘ “ 5 o b 1
A ey ars Item appearing in the bank
Gl - Lhls explanation was uncontradicted
< i 3 Tis A v d )
i was brought out by the Court (State of Case
p. 145, 1. 1 2 i ‘ v
i t,he to 12) that in the month of January
1¢ L4, 1,() \\nls 'L e ‘ S > )
fein iy deposit of Sixty Five ($65) Dol-
| Ich was made the dav bef 1
e et the day betore thie Sixty Five
”:( ent ars check item is dated as havine been
3 e | ¢ > - 3
In the bank, and this item corroborates
[} W'l ¢ ]

o
)
the testimony of Mrs. Barend that she gave cash
for this Sixty Five ($65) Dollars item whenever
she got a check from Mrs. Phillips with which to

pay the rent.

The Vice Chancellor in his opinion (State of Case
p. 186, 1. 1) says that Mus. Barend’s statement that
she gave cash for the checks is unbelievable and fol-
lows this with a statement which is probably his
reason that there are, with one exception, no de-
posits of Sixty Five ($65) Dollars shown by the

statement.

The learned Vice Chancellor overlooked the fact
that Mrs. Phillips very likely kept and spent a part
of the cash received in payment of these checks
with which to buy little odds and ends and little
necessities or luxuries, and as testified to by Kva
Barend, (State of Case p. 139, 1. 28) that very often
she purchased little things for Mrs. Phillips.

The statement does show a number of depos-
its which might be that part of the Sixty Five
($65) Dollars left after Mrs. Phillips spent a part
of it or might be the accumulation of several
months remainders of the Sixty Five ($65) Dol-
lars paid in exchange for the check. These items
range from the Sixty Five ($65) Dollars item in
January to a Thirty Five ($35) Dollars item in
February, to an item of One Hundred and Iforty
($140) Dollars in March, which might likely in-
clude the Sixty Five ($65) Dollars cash paid, to a
Thirty Five ($35) Dollars item in April, and sev-
oral items in July and September which might well
include the Sixty Five ($65) Dollars cash, and to
a Pifty Five ($55) Dollars item in October which
might well be the balance of the Sixty Five ($65)
Dollars after spending a little of it. The fact that
Mrs. Phillips was practically a bed-ridden woman
or at least a house-confined woman for the greater

rAaYeO
8 ’

part of the time, would explain why deposits Wi
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l,“jt_jm”k) the same day she received the
($65) Dollars cash from Mrs ’]3‘1’1'8 i(
Statement at best is an i,nd(*ﬁnite I £
?,\' ﬂ.w Court should j]lr"el']:)li()t it e
testimony already ;ld(hl(‘(’(l‘ rat
fmt that testimony and ’ (
Imagination something o

Sixty Five
The Imﬁk
air and certain-
SO as to agree with
her than to throw
work with the aid of the
conclusive statement of a lltrl(l):l'm}'}]'ndeﬁniw g
to whom the checks were ((h' it s

- awn or by w
were cashed. WL o by whom.they

All . IS arg
Bt of this argument with reference
> bank statement is made in ’

Vice Chs . answer to the

, 1ancellor’s findinow i : g

it ; ellor’s findings in hig opinion tl

Sixty Five ($65) D . on that these
* (PVo) Dollars items show payment by

\l I'S I)] 2 1) >
Fle ll]l]] D‘ F ‘S ] i

4‘1 ])\ 1() AII;\. I)}H'Pn(l f()]' ;]” ()f t‘} 2 Qe ] ¢
l( 1](191,()(1 r() 11( 1.. x]( » ]'\ l\’- “',

1‘»121\' we uro - .
' kge to this C -
: : s Court the fact that whi
Mrs. Barend admitted h.( tact that while
Sixty Five ($65 ed that sometimes she took thig
($(i";) " (¢ ;.')) Dollars check and paid Sixtyv Five
s ars 1n cas AL, 1
cash for it, the mere fact that the

l, ]11]\ \] l ]]l( ( ) )\ S o] l \( L ()') I )l
(e » l ¢
. = d it

id1s

item for ni
ne months is i
' S 18 no proof th: R
got these checks : i
m
2 T'he learned Vice Chancellor drew
1at she got these checks and then

arend

the inference
inference piled : ; on top of that

first 111)”()(1 another inference deducted from ﬂ(1
first one that thes ‘ e

se checks were :

s s B e madade AVING "
of the services rendered by ade in payment
o e ered by Barend to Phillips, and

» SeCO Dy g Dy il

i 1)n( Inference bhased on the first one w
awn despit 1 3 : > Was
e ‘:[])]1(‘ ﬂ](‘ ot he]-\\']s(x 111}('0‘11fl‘il(“('r(“[ t(’\;].
01 MPr. ¢ N/ = | Stl-
<‘(*i\’(;d 1 I..and Mrs. Barend that thev never re
ANV CO1 oY v 43 O 2 2 e-

ol ¢ \ compensation for the board and nursi

< aespite Mrs B . P ‘NI Y
A 'S. barend’s explanati : ;
b Xplanation of sc d
the Sixty Five Dollars items e
In this . i i
N CO +t .
that M I;Hh"( tion an attempt was made to show

< Mrs. Bare ) . £ $ 4
stroved tl arend received and either lost or de
» 4 2 8 l(J & 5 T o Z -
etk 7\()11(}1@15 or cancelled checks of Agous

LIPS, and in the Vice Chancellor’ o

states il 3 S oplni
states that the e opinion he

al of statement and vouch-

15

ors showed a withdrawal signed by Eva Barend of
22 and one signed by Louis Barend,

February 17, 1922 ¢
her son. February 13, 1923 and finds in his opinion
) © ) )
that she destroyed

(State of the Case p. 186, 1. 35)
these vouchers. Again his findings are in direét
contradiction to the testimony in the case.

Mr. Bennett testified (State of Case p. 80, 1. 1)
that Mrs. Barend had told him that she did not
have any checks and that she turned over all the
papers she found to Mr. Weinthal, the administra-
tor, and Mrs. Barend testified (State of Case p. 131,
1. 32) that she never found any checks or cancelled
checks among the papers of Mrs. Phillips and stated
95) that she had no recol-

(State of Case p. 133, 15
.ancelled vouchers on Feb-

lection of calling for the
ruary 17, 1922 but that her signature was on the
card and she guessed she must have gone and she
explained the signature of Louis Barend on the
withdrawal slip of statement and vouchers (State
of Case p. 155, 1. 20) that her boy, Louis, used to
run errands occasionally for Mrs. Phillips, and
when questioned by the Court (State of Case pages
137 and 138) she testified that she did not find any
returned checks among the effects of Murs. Phillips.
The mere fact that she got the vouchers for Mrs.
Phillips could not sustain the Court’s findings that
she got, found and destroyed all of Mrs. Phillips’
cancelled checks, especially in view of the fact that
Mrs. Phillips was in the hospital after she left their
place for five months where she brought some of her
offects and undoubtedly her check book and her
checks as shown by Charles Barend’s testimony on
cross-examination (State of Case p. 116, about L
25) that she paid her own bills while at the hos-
pital.

On top of the weakness and indefiniteness of such
proof on which the Vice Chancellor found payment
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and fraud, it is its f idi

i ‘]w-(L I IS on its face ridiculous to believe that

S1Xty Fiv $65 ‘ i

‘md, e ($65) Dollars a month would be paid

¢ . LY ey et . \ L} % 1

accepted as compensation for boardine
S

ridden a bed-

: Woman and caring for her while sufferino
with the dreadful disease of i o i
‘eadliul disease of malignant ¢

i : ancer.
T'he testimony of the

Barends is corrol

el 5 1S 1s corroborated by
‘ ‘f u_r ’lh(‘xr Mrs. Phillips left a will, Exhibit C-17
page 178 of the State of the (I ’

? ase, in which she made
Mrs. Barend her chief B

beneficiary, and this corrobo-
1e would be compensated i -
sum by what was left to her i e f’d e
‘ 1er in the will.

10: h:]u-]f,j Barend testified (State of the Case p
“m;“ﬂ.l.):(f ;111];.1]: M,N', I’.hil]ips had told him she
e . everything over to Mr. and M,
sarend because they were the onlv one
(‘;}1'@-(1 for her and that her half sistér or ’
}[1'.«. Lubell, had not seen her ;)1i
for eighteen or twenty vears. 7

rates Mrs. Barend’ i
¢ Mrs. Barend’s testimony that Mrs. Phi
had told her s} G

s who had
step sister,
gone to see her

When due to a technical defect, the will could

not be proved, Mrg
proved, Mrs. Barend quite properly made a

if]illlll thm for her board and nursine. The very
fact that Mrs. Phillips made the will \\'?Th MR P'll?-
end as her chief beneficiary is indicative ofr ﬂ;; f)( l
that she meant this to be the compensat ik
promised Mrs. Barend for her d i
board and nursing.

‘ion she had
evotion and her

POINT II1.

By the decree of the Chancellor on the advice
of Vice Chancellor Church, the defendant, Bian-
chi, is ordered with the defendants, Barends, to
pay to Louis S. Weinthal, Administrator, Three
Thousand Three Hundred and Sixty ($3,360)
Dollars, and the evidence can not support any
such provision in the decree.

It appears from the testimony that the defendant,
Bianchi, acted for the Barends in their attempt to
secure payment of the claim and that he received
for his services a sum equal to twenty-five per cent
of the amount received or a little over Eight Hun-
dred ($800) Dollars.

In his opinion in the case, the Vice (Chancellor
did not find that the defendant, Bianchi, was guilty
of any fraud and it is therefore without any basis
that he ordered him to pay Three Thousand Three
Hundred and Sixty ($3,360) Dollars making him,
under the decree, just as much liable for the pay-
ment of this sum as the defendant, Eva Barend.
By reason of this decree, the defendant, Bianchi,
was forced, without any finding against him which
would justify any action against him, to pay the
Three Thousand Three Hundred and Sixty
($3,360) Dollars and was also made liable for the
costs and counsel fees allowed. There was no jus-
tification for this whatever in any phase of the case.
The only allegation made against him was that he
represented Mrs. Barend in presenting a claim to
an administrator whom he had had appointed. As
pointed out before, all that he did in this case was
to have the Surrogate appoint some responsible per-
«on administrator, and in the application for bond,
inasmuch as he was having Weinthal appointed ad-
ministrator, Bianchi’s name was set down as attor-
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of Bianchi’s has been shown and there is nothing
in the Vice Chancellor’s opinion to justity such a
decree against him. If any decree in the case in
favor of the complainants could be sustained, it
could only be as against the defendants, Barends.
Bianchi also represented Dr. Hyems in his claim
against the estate and drew his proof of claim
(State of the Case p. 182, 1. 29), and this clearly
<hows that he was acting for the creditors and not

for the administrator of the estate.

Conclusion.

It is respectfully submitted in conclusion that
there is no evidence in the case to justify the Vice
Chancellor’s findings of fraud as set forth in his
opinion and that the inferences he drew to the effect
that Mrs. Barend had been paid for the services she
rendered to Mrs. Phillips by Mrs. Phillips in her
lifetime were not in any degree confirmed by the
evidence.

It is urged that the decree in this case is errone-
ous in all respects and that in determining whether
or not the complainants had established their case
of fraud, the learned Vice Chancellor did not follow
the rule laid down by Vice (‘hancellor Bentley in
Kelso vs. Kelso, 123 Atlantic 250, in which it was
stated that clear proof is required to establish
traud. There was no clear proof of fraud in the
case at bar. In fact, there was no proof of it at
all and any findings of fraud can be based only up-
on inferences in no way justified by the evidence.

It is, therefore, respectfully submitted that this
Court shall reverse the decree of the Court of Chan-
cery and instruct that Court to enter a decree dis-

missing the bills of complaint.

espectfully submitted,

DONOHUE & O'BRIEN,
Solicitors for Appellants.

JAMES F. X. O'BRIEN,
Of Counsel with Appellants.
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BRIEF OF COMPLAINANT-APPELLEE,
LOUIS §. WEINTHAL, as Administrator, Etc.

Statement of Facts.

The statement of facts of the defendants-
appellants is controverted by the complainant-
appellee, Louis S. Weinthal, who says the case
comes before this Court on an appeal from the
decree made by the Chancellor of New Jersey
as advised by the Homorable Alonzo Church,
Vice-Chancellor, which decree orders the de-
fendants-appellants to pay to Louis S. Weinthal,
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administrator of the estate of Augusta Phillips,
deceased, the sum of $3,360.00 together with in-

terest from May 15, 1924, besides costs and coun-
sel fees.

rThe said dece:dent, Augusta Phillips, died March
1.)., 1923, a resident of New Jersey, testate. Her
W‘lll offered for probate was refused because
witnesses to said will testified that they were not
present at the same time. ‘

Lopis S. Weinthal, complainant-appellee, was
appointed administrator of the goods and,chat-
tels of the decedent by the Surrogate of Hssex
County at the instigation of and upon the re-
quest of Ovidio C. Bianchi, defendant-appellant.
The.se.lid Bianchi acted as attorney for the said
administrator until some time in August, 1924.
In March, 1924, said administrator applied
through Ovidio C. Bianchi for an administrator’s
bond to the National Surety Company. The
bond application was received by the adminis-
trat{)r'from said Bianchi and was signed by the
administrator and returned to Bianchi who wit-
nessed the signature, took the acknowledgment
of the administrator and forwarded the same to
the Surety Company. Said application contained
a query, numbered 13 in the application, which
query and answer are as follows:

““Will you, in the performance

‘Will of your

duties in the matter, appoint an attorzley

and agree to act as he shall advise? Yes.

(Iii; esso, g(l)vgdt_he éla.%e of attorney and his ad-
ress, Ovidio C. Bianchi, 243 Mai ;

Orang,;e, New Jersey.’’ fatsiv

The query and answer were part of the applica-

tion when received by the said administrator

fror.n the said Bianchi (State of Case, Louis S
Weinthal, direct, p. 65, 11. 1-13). ’ '
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Said administrator received a proof of claim
for board and nursing against the estate of the
<aid decedent filed by Kva Barend, defendant-
appellant, in the amount of $3,360.00. Said proof
of claim was prepared by Bianchi and was paid
by the said administrator on advice of the said
Bianchi as his attorney. The said administrator
took from the said Eva Barend, defendant-appel-
lant, a general release, which release was pre-
pared by the said Bianchi and received from the
said Bianchi duly executed.

From the time of the appointment of said ad-
ministrator to the time of the payment of this
claim, the said administrator had no other at-
torney than the said Bianchi. In August after
the payment of said claim said administrator re-
quested John A. Bennett of Montelair to act as
his attorney for him as administrator for said
estate. The said Bennett, as attorney for the
administrator, communicated with Eva Barend,
defendant-appellant, and demanded all the papers
belonging to the ostate including checks and
vouchers. The said Kva Barend claimed that
¢he knew nothing of any papers, vouchers or
checks in her possessions. Said Bennett advised
¢aid Bianchi and said Eva Barend that the
moneys should be paid back to the administrator
and suit be brought by the claimant to establish

her claim.

At this time Hannah Lubell, complainant-ap-
pellee, appeared and claimed to be the heir at
law and entitled to the estate. The said John A.
Bennett then pressed the said Eva Barend and
Bianchi to pay the money back to the administra-
tor and a conference was had with them and
Colonel George T. Vickers, attorney for the heir
Lubell, complainant-appellee. Tt was agreed that
the money be turned back to the administrator.
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The agreement was reduced to writing and signed
b}: Geo.rge T. Vickers and forwarded to Ovidio C.
Bianchi but never signed by Bianchi.

After the payment of the said claim to Eva
B)arend, sald administrator obtained knowledge
ot. a certain contingent agreement between the
said Eva Barend and the said Bianchi whereby
the said Bianchi was to receive twenty-five per
cent. of the amount of saiq claim as his attor-
ney ’s fees for collecting the same. Thisg informa-
tion was not divulged to him by Bianchi until

after he had discovered it from Charles Barend
defendant-appellant " ,

Sal(.l administrator, threatened by litigation
by said L.ubell, learning that the said Barends
were leaving the State of New Jersey, findine
himself and his bondsman jeopardized,m éelieving

the s.ai.d Barends were without financial re-
sponsibility and knowing that a substantial part
of the moneys paid to the said defendants-a
; pellants being on deposit in banks in the State gf
New J.ersey, sald administrator filed his bill of
compl‘fur.lt herein April 11, 1925, and obtained 2
restraining order restraining the defendants-a )(-
pellants from withdrawing said moneys ‘froIm
banks until final hearing of this cause. ;l‘he said
Lubell filed her hil] of complaint herein May (‘26,

..JD. Tll ‘( ) 3 v A
w ( })(l e (, S (

At the final hearing of the cause it was shown
that the decedent had been under the contlrol of
the Barendsg prior to her death and that certain
papers, checks and vouchers had disappeared
It was also shown that a demand had been madL;
upon the Barends to produce these papers checl's;
and Vouc.hers, and although a knowledge c,>f t]le;ll
was denied, it wag admitted, however, by the
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Barends that certain checks for $65.00 were re-
ceived. It was denied that these were in pay-
ment for services rendered but alleged that they
were paid for cash received. This the Honorable
Vice-Chancellor found was untrue.

ARGUMENT ON LAW AND FACTS.

The complainant-appellee calls to the attention
of this Honorable Court the fact that this appeal
1s only an appeal from part of the decree, and
that from the following portions of the decree

there has been no appeal:

““And it 1s further Ordered, Adjudged
and Decree that the claim of Edward Hyems,
physician, heretofore paid, be allowed.

““And it i1s further Ordered, Adjudged
and Decreed that Hannah Lubell is the heir
at law and next of kin of the deceased, Au-
gusta Phillips;

““And 1t 1s further Ordered, Adjudged
and Decreed that all personal property of
Augusta Phillips, deceased, remaining in the
possession of Kva Barend be forthwith
turned over and delivered by her to Louis S.
Weinthal, administrator of the goods and
chattels of Augusta Phillips.”” (State of
Case, p. 191, 11. 18-30.)

““And it is further Ordered, Adjudged
and Decreed that the proctor of the admin-
istrator have leave to apply for counsel fee
for his services to the estate herein and
otherwise upon the final accounting of the
administration of the goods and chattels of
the said Augusta Phillips, deceased.”” (State
of Case, p. 192, 1. 10-15.)

The defendants-appellants having failed to
argue any of the grounds of appeal excepting
three set up in their brief, the complainant-appel-
lee, Louis S. Weinthal, assumes that all other
grounds of appeal than those argued have been
abandoned by the defendants-appellants.
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POINT 1I.

Whereas defendants-appellants say, ‘‘The only
possible basis, after the hearing of the case upon
which the Vice-Chancellor could have found
f.raud, was that the claim had been paid in the
lifetime of Augusta, Phillips,”’ this complainant-
appellee says in answer to the first theory pro-
pounded by the defendants-appellants it must be
?].oted that Ovidio C. Bianchi had the admin-
1strator appointed and prepared an application
for an administrator’s bond which application
set forth that the administrator would employ
an attorney and Ovidio C. Bianchi was the ad.
ministrator’s attorney (State of Case, p. 64, 1. 22,
to p. 65, L. 13; State of Casé, p. 170, Exhibit (. 2,
1. 20); that the administrator paid the claim
upon the advice of Bianchi (State of Case, p. 65,
1. 24); that the said Bianchi had a contingent
agreement with the claimant, that the said Bi-
anchi was to receive twenty-five per cent. of
the amount collected on the elaim (State of Case,
p- 32, L. 17; p. 36, 1. 38); that until after the pay-
ment of the claim the administrator had no
knowledge of this agreement (State of 'Case, p-
6.6, 1. 82, to p. 67, 1. 21); that during this time
till after the claim was paid, the administrator
had no other attorney besides Ovidio C. Bianchi
(State of Case, p. 66, 1. 24).

It is on the basis of the above facts, all of
which were proved and stand uncontroverted on
the record, that the administrator brought his
bﬂ.l. In this cause the agreement between Bian-
chi .and the claimant was not disclosed to the
administrator and the case falls completely within
the line of cases on constructive fraud,

The fiduciary relationship which exists between
attorney and client is such that when the ocea-
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sion arises which makes it necessary to serutinize
such a relationship, the law interposes a bur-
den upon the attorney of establishing the perfect
fairness, adequacy and equity of the transac-
tions, and in absence of the attorney meeting this
burden of proof, the courts of equity treat a
transaction between such attorney and client as
a case of constructive fraud on the part of the
attorney.
Condit v. Blackwell, 22 New Jersey Equity
481 ;
Dunn v. Dunn, 42 New Jersey Kquity 431;
Sternberger v. Young, 73 New Jersey
KEquity 586;
Nagle v. McCoy, 94 New Jersey Kquity
790;
Raimonds v. Bianchi, 5 Advanced Reports
422,

The administrator’s bill does not set forth that
it was paid solely upon advice of Bianchi, but
sets forth that it was paid upon advice of Bi-
anchi without knowledge of the facts of the con-
tingent agreement and without independent coun-
sel but relying absolutely upon Bianchi as his
attorney (State of Case, p. 2, 1. 18).

Bianchi did not act in the manner required of
an attorney for a person having a claim against
an estate in which no one came forth, because,
after the administrator was appointed by the
surrogate, he acted for the said administrator
without divulging the facts of the contingent
agreement. He advised the administrator to pay
the claim which was adverse to the estate and in
which he had an interest.

The second theory propounded by the defend-
ants-appellants may be well disregarded as with-
out weight, for there is no inference nor is it
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claimed ecither by the administrator or the heir
that the administrator is an ignorant or gullible
person. He is admittedly a man of business ex-
perience and intelligence and as an administrator
of an estate would not have paid this claim had
he known the fact of the contingent agreement
between the claimant and Bianchi or the other
facts which were brought out at the final hearing.
This is clearly shown by the fact that upon learn-

ing of the contingent agreement he took steps to
recover the money paid.

The third theory propounded by the defend-
ants-appellants seems to indicate that the ad-
mission by the heir (State of Case, p. 64, 1. 1)
that Mr. Weinthal, the administrator, acted in
good faith, which admission was made in open
court in the presence of the heir, was an aban-
donment of the claim of the heir that the Barends
and Bianchi acted fraudulently and collusively
and conspired to bring about the payment of {ho
claim in a fraudulent manner. The bill of com-
plaint of the heir, Lubell, does mnot charge the
administrator with being a party to the collusive
and fraudulent and designed injury to the com-
plainant (State of Case, p. 43, 1. 29), and, there-
fore, the admission at the opening of the ease
does mnot in any way affect the status of Tva

Barend and Ovidio (. Bianchi, who were so
charged.

The fourth theory propounded by the defend-
ants-appellants was that the Court might have
found fraud by finding that no services were per-
formed by the Barends. Thig point is without
merit except insofar as it clearly concedes that
the Court had proper jurisdiction to pass on the
question of whether or not the claim had been
paid or services rendered. The administrator
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filed his bill solely to obtain the money which had
been fraudulently obtained from him under the
first theory propounded by the defepda}nts—appe.l-
lants as hereinbefore answered. Hls. interest 1n
obtaining that money was to insure 11.:s paymeﬁnt
to the person or persons properly entitled t%lel'e-
to. His reason for opposing the appeal is In
order to keep the estate from ]{)eing devastated
by further litigation. The administrator knows
and has admitted in his testimony that. Fva
Barend rendered services to the deeed.ent in her
lifetime. The administrator agrees with ‘Fhe de-
fendants-appellants insofar as the.y admit ﬂmt:
the basis on which the learned Vice-Chancellor
found fraud includes the finding on ﬂle proofs
taken that Mrs. Barend had been paid fo.r .the
services rendered in the lifetime of .Mrs. Phillips,
which claim is discussed under Point II.

POINT II.

Whereas the defendants-appellants say, “Thel;e
is no evidence to justify the Vice-C‘bancellor S
finding that Mrs. Barend had been pald by Mrz
Phillips in her lifetime for the services rendereh
and that her claim for payment after the o%at»
of Mrs. Phillips was, therefore, fraudulent,’’ as
to this point complainant-appellee says:

It is true that neither of the bﬂ.ls alleged di-
rectly that Mrs. Barend had re‘oewed‘ payment
for her services during the lifetime of Augusta
Phillips; nevertheless, the dgfendants—appellan}ts}
attempted to prove the services re.ndered to t‘n,,
decedent in her lifetime and demec;l that 1\,[)1&
Barend had ever received compensahon} therefor
(State of Case, p. 103, 1l.- 7-8; State of Case, p.
129,505 28 p 180 -3
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The issue having been raised by the defend-
ants-appellants, it was met by the complainant-
appellee, Lubell, in the following manner :

There had been introduced into evidence with-
out objection a receipt card of the Bank of Mont-
clair (State of Case, p. 99, 1. 38), which exhibit
1s fully set forth opposite page 176, showing
that certain vouchers and cancelled checks were
delivered to Mrs. Barend February 17, 1922, to
Mrs. Phillips August 7, 1922, to Louis Barend,
son of Mrs. Barend, February 17, 1923 (State of
Case, p. 99, 1. 12-32). There was also introduced
into evidence without objection the statement of
the said bank showing in detail the payment of
each check and the amount of each deposit made
to the account (State of Case, p. 100, 1. 20; State
of Case, Exhibit C. 16 in full, opposite el

It was shown also that a demand had been
made by John A. Bennett, the then attorney of
Louis Weinthal, on Mrs. Barend for cancellcd
checks and vouchers (State of Case, p. 81, 1. 19,
to p. 82, 1. 3). Mrs. Barend denied then that she
had any vouchers or cancelled checks and still
denies it. The testimony of Mr. Bennett was
substantiated by Mr, Barend (State of Case, p.
110, 1. 13-24). This - bank statement, Kxhibit
C. 16, shows payments from the account of
Augusta Phillips of $65.00 each month from Jan-
uary, 1922, until November, 1922, with the excep-
tion of May, in which month a payment of $55.00
was made. The bank statement also shows that
with the exception of this $65.00 payment no
payment of any other amount wasg regularly
made and that there were no payments during
that period in excess of the $65.00. Mr. Barend
testified that he did not know anything about
the $65.00 payments (State of Case, p. 118, 1. 38,
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to p. 119, 1. 11). He also testified that he had
nothing to do with her financial affairs except to
cash a check for her occasionally or loan her
money (State of Case, p. 107, 1. 23-39).

Mrs. Barend denied ever finding any checks or
vouchers, although she looked for them (State of
Case, p. 131, 1. 33, to p. 132, 1. 33). When asked
whether Mr. Bennett had asked her for them,
she first said that there were none to give and
then that he never asked her for them (State of
Case, p. 132, 1. 33-37). When confronted bV Ex-
hibit C. 15, she at first denied that she had signed
the card (State of Case, p. 132, L. 37, to p. 133,
1. 11), but when warned by the Court to be care-
ful in her answer, she said that Mrs. Phillips
sent her there, Mrs. Phillips not being able to go
(State of Case, p. 133, 1. 10-18). When asked if
Mrs. Phillips attended to outside business, she
did not know except that Muys. Phillips had
bought personal things for herself. When asked
to specify what the personal things were, she
testified as to the purchase of some underwear,
but she could not think of anything else (State
of Case, p. 139, 1. 24-38). When confronted b:\f
the $65.00 items shown in Exhibit C. 16, she testi-
fied that sometimes Mrs. Phillips did give her a
check for $65.00 and that she gave $65.00 in cash
to Mrs. Phillips and used the check to pay her
rent, because she did not have a checking ac-
count (State of Case, p. 139, 1. 38, to p. 141, L. 5).
She then testified that the rent at Willow street
was $60.00 and at Claremont avenue was $60.00.

When attention was called to the fact that
these checks were for $65.00, she eclaimed then
that she had said $65.00 in both places and not
$60.00 (State of Case, p. 141, 1. 9-39). She did
not know whether these checks were made to
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her order or to the order of her husband, and
she said that sometimes she used them to pay
the rent but not always. She further testified
that she did not make any deposits for Mrs.
Phillips, but that her son, Louis, did occasionally.
She testified that Mrs, Phillips took her check
book to the hospital (State of Case, p. 154, 1. 10)
and that her husband brought it back (State of
Case, p. 154, 11. 15-18Y. - Tt “was, therefore, dis-
tinetly proved that some vouchers, check books
and accounts came into the hands of Eva and
Charles Barend in spite of their denial of that
fact. Mrs. Barend also testified that Mrs. Phil-
lips came to her home the Ist of September,
1921 (State of Cage, p. 124, 1. 37); that she
stayed at the house thirteen months until she
went to the hospital (State of Case, p. 125, 11
1-13). She testified that Mrs. Phillips was in
bed for a period of six months (State of Case,
p. 129, 1l. 17-22) ; that during the entire year of
1922 she was unable to leave the house except
to go on the porch (State of Case, p. 134, 1. 17-
30) ; that she was unable to leave her room from
May, 1922 (State of Cage, p. 151, 1 32). There

was a great deal of other testimony to the same
effect.

The testimony of Charles and Iva Barend
shows that they had the exclusive care of Mrs.
Phillips during the time she was with them; that
Mrs. Barend did everything for her; that she
was practically under the absolute control and
observation of Mr. and Mrs. Barend for the year
1922 except during a period of ten days in Au-
gust, 1922 (State of Case, p. 135, 1. 19), at which
time she was under the control of a practical
nurse, hired by Mrs. Barend but paid for by Mrs.
Phillips (State of Case, p. 136, 11. 22-31).
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The complainant’s case shows t}}at Mrs. Phil-
lips called at the Bank of Montelair for a stat?—
ment August 7, 1922 (State of Case, p. 99, 1. 15-
20); that on August 7th a statement as of that
date was mailed to Augusta Phillips, who ac-
knowledged the same August 16th that year; that
1t was mailed to 30 North Willow street (State
of Case, p. 99, 1. 19-25).

Anna Cohn testified that Mrs. Phillips came to
visit her and stayed overnight some four, five
or six months prior to her death (State of Case,
p. 93, 1. 15-39). Sadie Cohn testified that Mrs.
Phillips came to her house and stayed overnight
in the fall of 1922 and that Sadie Cohn took her
to her mother’s house from Woodhaven, Tong
Island, to uptown New York by means of the
Long Island Railway and subway (State of Case,
p. 90 L84 Stelnit 97 TE3K Y

In view of the testimony to which reference
has heretofore heen made regarding the bank
statement and the $65.00 items therein contained,
the testimony of Solomon Weinthal, the first
landlord of the Barends, shows that very often
his rent was paid by check for $65.00 of Mrs.
Phillips from the Barends, endorsed by Barend

(State of Case, p. 163, 11. 1-26).

Complainant-appellee calls this Honorable
Court’s attention to the following points of the

evidence:

First—The bank statement shows that the
account was started December 8, 1921, and con-
tinued to March 9, 1923; that it shows a $65.00
item paid out of this account each mont'-h except
May, 1922, during that period in which Mrs.
Phillips resided with the Barends; that the
testimony of the Barends is, at first, that they
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never were paid for services by Mrs. Phillips,
then that they were paid occasionally $65.00, for
which they gave Mrs. Phillips cash. Mrs. Barend
says that this was done occasionally. Solomon
Weinthal’s testimony shows that he was very
often paid by Mrs. Phillips’ check for $65.00.
The testimony further shows that Mr. Weinthal
was their landlord during the period shown by
the bank statement from December 28, 1921, to
May, 1922. During that period only four of
these checks for $65.00 could have been given,
The testimony further shows that from October,
1922, until March, 1923, the date of the death,
Mrs. Phillips was in the Orange hospital and
that she paid her own expenses there. The bank
statement shows that during this period, instead
of the regular monthly payments of $65.00, reg-
ular weekly payments of $22.50 were made from
this account. Deposits are shown by the bank
statement. The only testimony as to the expenses
of Mrs. Phillips during her stay with the Ba-
rends was for underwear. The defendants-ap-
pellants argue that the difference between the
cash paid to Mrs. Phillips and the amounts of
the deposits can be reconciled by the faect that
she bought little necessities, ete. It is interest-
ing to mnote that the deposits over the nine
months’ period of this account during which
Mrs. Phillips resided with the Barends and was
under their control, amount to $1,148.06 and
during the five months’ period she was in the
hospital, $655.00. Tt has been maintained by the
Barends that she was entirely bedridden from
May, 1922, until the time of her death. Tt has
been testified by the Barends that from the 1st
of January, 1922, to the time she was bedridden,
she could not leave the house, Tt may be inferred
her expenses at the hospital, therefore, amounted
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to about $97.00 a month, while her expenses at
the Barends amounted to $65.00 a moutl}. Her
deposits during the period she was with the
Barends amounted to approximately $128.00 a
month, while her deposits while she was ale the
hospital amounted approximately to $130.00 aa,
month. If her expenses at the hospital were
about $97.00 a month, it would seem to be reason-
able that if she was staying at the Barends W-lfh—
out any expense and receiving $65.00 each t1rpe
she dréw a $65.00 check that her average deposTts
would have then exceeded her average deposits
at the hospital, where she was paying about
$97.00 a month for maintenance and care.

Second—TIt was shown that the Barends re-
ceived the $65.00 a month. The Barends claim
that they paid back this $Gz?.00 in cash. ’_I‘he‘
question of fact was then raised as to whether
or not these cash repayments had l?een made. I’E,
was a question of fact for the che-Chanc.(?llm
to decide on the evidence, and he has decided
that the payments to the Barends were for care
and maintenance and were not 1‘e.pa1d to Murs.
Phillips. In counsidering this ques.tlon of fz}ct no
doubt the Viece-Chancellor took into considera-
tion the following testimony of Mrs. Barepd: :

Question Have you any rent receipts in
your possession? Answer: No, ‘s11j. Lo
westion: Did you ever ask Mrs. Phillips
to let you have those checks so that ‘rhrey
would be receipts for you? An§wer: No,
sir (State of Case, p. 142, 1. 12-17).

It is evident that Mrs. Barend was not in the
habit of asking for rent receipts whether she
paid by cash or check. It would therc?fore seem
that there was no real motive for using cheeks
the one time and giving cash another.
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The Viece-Chancellor had also an opportunity

to observe the witnesses and his finding of fact
should not be disturbed.

Third—The Barends’ testimony throughout the
case was in itself contradictory and hesitant. A

few instances of the contradictory testimony are
as follows:

When Mr. Barend was asked if a certain check
was in a chest, he said it was not (State of Case,
p. 112, 1. 30). When asked, if when he took the
will out of the chest, did he not take the check
out, he admitted that he did (State of Case, p.
W8I0 W asked again whether he pro-
duced the will and check from the chest, he said
he did not (State of Case, p. 113, 1 3 1o p.
I14,°1.°3). He then testified that he took it from
the chest with the will because he had put it
there himself (State of Case, p. 114, 1. 9). He
testified in reference to whether he knew the
name of the heir as Lubel] as well as Lubelsky
and Autenreith, he said he did not (State of
Case, p. BE9 L 29y “In answer to an inquiry
by the Court, he admitted he knew that she
was known by TLubell or Lubelsky, either one
(State of Case, p. 120, 1. 35).  Mrs. Barend
testified, when asked if she had looked for checks,
that she had several times (State of Case, p.
132, 1L 1). On Hne four of the same page she
testified that she did not look for any checks
and did not know there were any checks. On
the same page, in answer to the same question,

she testified that she did not look because she
did not think it was necessary.  Then she says
that there were none to give in answer to the
inquiry of Mr. Bennett for them., Then when
asked by the Court whether or not Mr. Bennett

had asked her for them, she said no, When

¥
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asked whether she knew whether Mrs. Phillips
had any cancelled checks, she said she knew that
they came back from the bank. She was asked
whether she had signed a certain card marked
Exhibit C. 15. First she said she did, then that
she did not, then that she did and later th‘at.she
did not know or have any recollection of sign-
ing it (State of Case, p. 133). The testimony as
to whether the rent was $60.00 or $65.00 has
been heretofore discussed and needs no further
comment. In reference to certain jewelry to
which Mrs. Barend made a claim and in open
court abandoned the claim, she testified that sl{e
thought Mrs. Phillips kept this jewelry in a safe
deposit box. ILater she testified that sh({ linew
she kept it in a safe deposit box .(S-tate of Case,
p. 148, 1. 37-40). She then testified that Mrs.
Phillips had it home in her chest (.State of
Cage, p. 149, 11. 1-12), Then she tes.hﬁed ﬂmt
Mrs. Phillips had carried it around in d little
bag on herself (State of Case, p. 149, 1. 25)'_ .]n
connection with this eclaim for jewelry, Mrs.
Barend testified that she had had the jewe_lr.v
for about two weeks and when Mrs. Phillips
went to the hospital she asked her to put it .1)5101\'
in the safe deposit box with her other things,
which Mrs. Phillips did, and that Mrs. Barend
gave it back to her (State of Cas.e, D is0, 1.’32,
to p. 131, 1.:5). Later she testified: that f\hs
PhiHips gave her the jewelry in July, 1922 (State
of Case, p. 147, 1. 9-17). It might be .eommonted
upon here that by Mrs. Barend"s ’restu.nony Mrs.
Phillips was bedridden from May until Octobo.r,
when she went to the hospital. Therefore, it
would not have been possible for her to go to
the safe deposit box, where the jewelry was later
found. The above instances are but a few of
the many contradictions in the Barends’ testi-
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mony. Due to this contradictory testimony the
gues.tlo.n of weight to be placed on this testi.monv
1s within the diseretion of the Vice-Chanecellor. ‘

Fourth—It was shown as a fact that certain
checks or cancelled vouchers and a check hook
actually came into the possession of the Barends
and that they were material evidence to this
case. I.t is proper, therefore, to presume from
their failure to produce them at the hearing, that
they were adverse to the interest of the Bar’ends

Eckel v. Eckel, 49 New Jersey Equity 587:

Fifth—TIt was shown as a fact that certain
ehee.ks or cancelled vouchers came into the pos-
session Qf Louis Barend, the son of the Barends:
that 1.:he1r son was about thirteen years of age a‘t’
the time; that he ran errands for Mrs. Ph?llipé
and among other things made deposits in the
pank for her. He was not produced at the hee/u‘:
ing although he lived with his mother and father
Beca.use of the failure to produce him at the:
llgalélllg to clear up those matters which he
might so easily have cleared up by his testimony
such as the disposition of the vouchers and tﬁé
substance of the deposits, those matters must be
resolved against the defendants-appellants. /

J qlmstmz v. McKinna, 76 New Jersey
Equity 278. 277
Affirmed 77 New Jersey Kquity 555.
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POINT III.

Whereas the defendants-appellants say, ‘‘By
the decree of the Chancellor on the advice of
Vice-Chancellor Church, the defendant, Bianchi,
is ordered with the defendants, Barends, to pay
to Louis S. Weinthal, administrator, three
thousand three hundred and sixty ($3,360) dol-
lars, and the evidence cannot support any such
provision in the decree,”’ as to this point com-
plainant-appellant says:

The learned Viee-Chancellor in his opinion
says ‘‘The evidence in this case convinces me
that Eva Barend, in conjunction with Bianchi,
when she found the Phillips will was void, de-
liberately attempted to secure the assets by
fraud’’ (State of Case, p. 185, 1. 32-35).

The decree itself does not expressly charge
Bianchi with fraud, but there again the Court
sets forth in full a finding of fact (State of
Case, p. 189, 1. 19 to p. 190, L 12) which facts
constitute constructive fraud as argued by this
complainant-appellee under Point I in this briefl
and which falls within the cases therein cited.

In answer to the argument of the defendants-
appellants that all Bianchi did was to have an
administrator appointed, it is obvious that he
did more, that he had an administrator appointed
and acted for that administrator as an attorney
while at the same time he represented an adverse
claimant under a contingent arrangement; that
he concealed this fact from his client, the ad-
ministrator, and advised his client, the adminis-
trator, to pay a claim of doubtful validity, as
more fully set forth by this complainant-ap-
pellee under Point I herein.
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In answer to the argument raised by the de-
fendants-appellants that in the New York City
phone book the name Lubel and the name Lubell
would be separated by many, many pages, the
complainant-appellee says that there is no sub-
stantiating proof of this in the case, but in order
that the Court may have the faects properly be-
fore it, an examination of the New York tele-
phone directory for Manhattan and the Bronx
dated October, 1924, discloses that all the Lubels,
Lubells, Lubelskis and Lubelskys are on pagé
663; that there are three persons by the name
of Lubel; that there are twenty-three persons
by the name of Lubell; that there is one'person
by the name of Lubelski; and that there are
seven persons by the name of Lubelsky; that
there are about one hundred and ten names in
each one of the four columns of the directory.
Furthermore, it is called to the attention of this
Court that defendant Bianchi did not testify
as to what efforts he made to locate the heir
Lub.ell, and he was present in the court room
during the hearing of the cause and could so
have testified had he made an effort.

In answer to the defendants-appellants’ areu-
mept that the decree ordered the Bank of Mont-
cla}lr and the Montelair Savings Bank to pay cer-
tain moneys which were deposited with the said
banks, this complainant-appellee says that the
banks have paid the moneys in accordance with
the decree and that the time for the banks to
have appealed from this decree has expired, and
th.at they have filed no appeal. The defendant
Bianchi has not been injured in any way by the
decree directing the said banks to pay the moneys
f)r.by the payment of the moneys, and not 1)ei1.19;
11.13u1‘ed, he has no grounds upon which to bas(o
his appeal. Furthermore, the defendant Bianchi
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has accepted the benefit derived by the banks’
paying the money and has only paid the balance
over and above the amount paid by the banks,
and has accepted upon making that payment of
that amount over and above the amount paid by
the bank, a satisfaction of the decree. There-
fore, the Court should find that this part of the
decree in no way affects the defendant Bianchi.
He has suffered no injury and has not been ag-
grieved by this part of the decree and therefore
has no right of appeal therefrom. It must be
shown affirmatively how the person appealing
is aggrieved hefore the Appellate Court will
grant him relief. Black v. Kirgan, 15 New Jer-
sey Law 45. 3 Corpus Juris, p. 635, section 494.
Furthermore as the banks have paid the money
in their hands and defendant Bianchi has paid
the balance of the decree, there is now nothing
upon which a judgment of reversal could operate
and this appeal must therefore be dismissed.
Coryell v. Holcombe, 9 New Jersey Equity 650.

Again at the bottom of page 18 and page 19
in the defendants-appellants’ brief it is argued
that no act of defendant Bianchi has been shown
that would justify the decree, and again the com-
plainant-appellee says that the evidence shows
that defendant Bianchi was guilty of constructive
fraud as argued in this brief under Point I. It
is also called to the attention of this Court that
the usual rule applies, that joint tort feasors in
fraud cases are jointly and severally liable. 27
Corpus Juris, page 27, section 142.

The defendants-appellants’ arguments that the
fact that Bianchi represented Dr. Hyems in his
claim is evidence or clearly shows that he was
acting for the creditor and not the administrator
of the estate is without weight. It was impos-
sible to get personal service upon Dr. Ilvems,
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who is without the jurisdiction of the courts
of New Jersey, to bring him before its courts as
a defendant, and Ovidio C. Bianchi did not take
the stand. The complainant-appellee, Lubell,
therefore, was unable to prove whether or not
an arrangement similar to that in the Barend
claim existed between Bianchi and Dr. Hyems.

The decree herein should be affirmed.
Respectfully submitted,

JOHN A. BENNETT,
Solicitor for and of Counsel
with Complainant-Appellee,
Louis S. Weinthal, as Admin-
istrator, ete.






