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Bill of Complaint of Louis S. W einthal. 

Filed April 11, 1925. 

IN CHANCERY OF NEW JERSEY. 

To the Honorable Edwin Robert Walker, Chancel-
lor of the .State of New Jersey: 

The complainant, Louis S. Weinthal, of the Town 
of Montclair, Essex County, New Jersey, respect-
ful1y shows that: · 

1. Complainant resides at #150 Clare1nont 
Avenue, Montclair, New Jersey, and that he is the 
Administrator of the Estate of Augusta Phillips, 
deceased, duly appointed by the ,Surrogate of Es-
sex County, April 4th, 1924. 

2. On or about March 15th, 1924 complainant 
wa ,s requested by Ovidio C. Bianchi, an Attorney 
at Law of N.evr Jersey and a Master ,of this Court 
to undertake the duties of Administrator in said 
Estate of Augusta Phillips deceased, which con1-
plainant agreed to do. 

JO 

3. Said Ovidio C. Bianchi acting as co,mplain- SO 
ant's Attorney had complainant appointed Admin-
istrator of said Estate procuring for con1plainant 
the necessarv bond f,rom the National Suretv Com-v V 

pany. Complainant qualified a,s such Aministra-
tor. 

4. On or about May 15th, 1924 Ovidio Bianchi 
as Complainant's Attorney presented to him proofs 
of claims, an1ong which was a proof of claim of 
Thirty-three I-fnndred and 1Sixty ( $3360.) Dollars 4 0 
oif Eva Ba rend, satd -chtim having been prepared 
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Rill of Com,plaint of Louis 8. Weinthal. 

by said Attorney, and said Bianchi advised com-
plainant that said clain1 was valid in form and 
substance and ad-vised complainant to pay the 
same a,s a just clai1n. ( A copy of said claiJn is 
hereto attached) . 

lo 5. On or before April 4, 1924 said Ovidio C. Bi-
anchi without the knowledge of the con1plainant 
entered into an ag1·ee1nent with Eva Barend to col-
lect her alleged claiin against the said Estate of 
Augusta Phillips on a contingent basis whereby 
Raid OYidio C. Bianchi ·was to have twenty-five per 
centum of the mnount collected. 

6. On said claiin being filed for Thirty-three 
I-Iundred and Sixty ( $3360.) Dollars as aforesaid 

20 nnd upon ad-vice of :-mid O·ddio C. Bianchi and 
without knowledge of the facts a,s to said agree-
ment and ·without independent counsel but relying 
absolutely on his Attorney O,·idio C. Bianchi, c0111-
plainant paid said claim. 

7. Uon1plainant is now threatened with litiga-
tion on the part of the heir at la,v who clai1ns that 
there was a conspiracy between eon1plainant, Ovid-

3 0 io C. Bianchi, Eva Barend and others to defraud 
T-Tannah Lubel the only heir at la,-v of Augusta 
Phi1lips by p1·eparing a false and fraudulent claim 
against said Estate and exhausting the assets of 
Rnid Estate by paying the same. 

8. Con1plainant alleges that he a.cted in good 
faith in his handling .of the Estate and relied upon 
the ad-vice oif his Attorney as aforesaid. 

40 9. Tn or about the month of January, 1925 said 
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Rill of C'omplai11t of Lou ,is S. TVeinthal. 

I-Iannah Lubel who is the only heir at law of said 
Augusta Phillips deceased, deinanded that the 
1noney so paid to E-va Barend and Ovidio C. Bian-
chi be repaid to the complainant as Adn1inistrator, 
af-y afo1·esaid, so that said clainiant could then file 
her claim _ and the validity of said claim could be 
determined in suitable proceedings . to establish the 10 
saine and said Eva Barend and Ovidio C. Bianchi 
a,greed to follow this course and to make repayment 
of the money so 1·eceived by them. In considera-
tion of said agreement as con1plainant is inf .or1ned 
and belie-ves .said Hannah Lubel postponed further 
steps to enforce her den1and. .Since that time said 
Eva Ba rend and O'\'idio C. Bianchi have filed and 
now 1·efm.;e to n1ake such refund, thus jeopardizing 
complainant and his bondsmen in case said clain1 
shall ultimately be deter1nined to be in whole or in 
pn1·t inn1lid. 

10. Con1plainant is inforn1ed and belie-ves that 
~aid fund or the n1aj or part thereof is now on de-
posit in the Bank of Montclair in the joint names 
of E ·va Barend and Charles Barend, .her husband. 
C.on1plainant is informed and believes that Eva 
Barend is ,-vithout financial responsibility and has 
no property out of which a judg1nent against he1· 
could be collected, and that her husband has al-
ready changed his residence fron1 New Jersey to 
Pennsylvania and has a per1nanent position there 
and has n1oved there and is now living there; that 
~mid E,-a Ba1·end is a•hout to leave the State of New 
Jersey per1nanently and is about to rejoin her hus-
band in the State of Pennsyl-vania or elsewhere; 
and that she has no property in the State of New 
.Jersey out of ,-vhich a judgin1ent at law or a de-cree 
in n conl't of equity could he collectecl. 

80 
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Bill of Complaint of Louis S. Weinthal. 

11. Oon1plainant has requested said Eva Barend 
to return said 1noney so paid to heT and to take the 
necessary steps to prove her claim as by law pro-
vided and she now refuses to make such repayment. 

12. Complainant is without remedy in the 
] o courts of law and accordingly prays as follows: 

so 

40 

(1) That Eva Barend, Charles Barend and 
Ovidd.o 0. Bianchi who are the defendantis to this 
suit 1nay answe 1r this bill of con1plaint and each 
state1nent therein made. 

( 2) That said Eva Barend and Charles Barend, 
her husband and Ovidio 0. Bianchi may be enjoin-
ed and restrained pending final adjudication in a 
court of law as to the validity of the said claim of 
said Eva Barend from using or permitting to be 
used and fro111 ·withdrawing from the -State of New 
Jersey any pa1·t ,of such 1noney so received by them; 
and that they be ordered to pay into the hands of 
the clerk of this ,court the sum of n1oney so received 
by the1n and to a bide the result of this suit. 

( 3) That a ·writ of subpoena may issue com-
1nanding said defendants, Eva Barend, Charles 
Barend and Ovidio 0. Bianchi to ans-,Ye1· this bill 
of complaint and to abide by such decree as this 
court may make in the prernises 1 

( 4) That pending a final decree herein a re-
straining order 1nay issue enjoining and restrain-
ing s.aid Eva Barend, Charles Barend and Ovidio 
0. Bianchi from using or pern1itting to be used or 
withdrawing from the Bank of Montclair and such 
other bank or banks as may now have the same on 
deposit any portion of the moneys so received by 
them from complainant. 
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Bill of 001nplaint of Louis S. Weinthal. 

( 5) That co1nplainant have such other and fur-
ther relief as the Court shall think equitable and 
just. 

ROBERT M. BOYD, JR., 
Solicitor and of Counsel with Oo1nplainant. 

E,SrSEX OOUN'TY SURROGATE'8 COURT. 

In the ~Ia tter 

of the 

Estate of AUGUSTA PHILLIPS_, 
Deceased. 

---------------

,State O!f New Jersey, t_,Q • 
County of Essex. f"'"'· · 

I 

: Olailn 

J Affidavit. 
I 

I 

Eva Barend, being duly sworn according to law 
on her oath, does depose and say: that she resides 
at 149 Claren1ont Avenue, in the Town of Mont-
clair, N. J. and that the above named deceased, 
Augusta Phillips, resided with and lived with the 
said deponent for a period of thirteen months and 
that during the said ter111 the said deceased was ill 
and the said deponent did board, nurse and take 
care oif the said Augusta Phillips, for the above pe-
riod 0,f thirteen 1nonths. 

Deponent further states that during the said 
p~riod of thirteen 1nonths she was not paid or com-
pensated in any way whatsoever for the board and 
services rendered by her to the said Augusta Phil-
lips, deceased.. 

10 

20 
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Affidcwit of Louis S. Weinthal. 

, DPponent fu1·ther states that a reasonable cost 
of the said board and nursing is the sun1 of $60.00 
per week, and that the total amount of the 1noney 
due to he1· fron1 the estate of the said Augusta Phil-
lips, deceased, ainounts to $3360.00 the same cov-
ering the period of thirteen 1nonths at $60.00 per 

10 week. 

20' 

30 

Deponent .further states that the whole sum of 
$3360.00 is justly due and owing to her fron1 the 
said estate of Augusta Phillips, deceased. 

EVA BAREND. 
Sworn and subsci-ibed before n1e this ( 

15th day of May, 1924. ) 

Notary Public, 
New Jersey. 

• 
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Affidavit of Louis S. W einthal. 
Filed April 14, 1925. 

IN CHANCERY OF NEW JERSEY . 

Between 
Lours s. 1VEINTIIAL) as Adminis-

trator, &c. of Augusta Phillips, 
Dec-eased, 

Complainant, On Bill, &c. 
and Affidavit. 

EVA BAREND, CHARLES BAREND 
and OYIDIO C. BIANCHI) 

Def end an ts. 

State oif New Jersey, ('-''-' . 
County of Essex. f':,~ .. 

Louis .S. W-einthal, of the Town of Montclair, Es-
sex County, New Jersey, being duly sworn accord-
ing to law on his oath deposes and says: 

I a,m the ,complainant herein. I reside at #150 
Clarem -ont Avenue, J\,fontclair, New Jersey, and am 
the adn1inistrator of the Estate of Augusta Phil-
lips, deceased, duly appointed by the ,Sur1·ogate of 
Essex County on April 4, 1924. 

On or about Ma1·ch 15, 1924, I was requested by 
Ovidio C. Bianchi, an attorney-at-law of New Jer-
sey, to undertake the duties of administrator in 
said estate and said Bianchi acting as n1y attorney 
n1ade application to the Essex County Surrogate 
and procured my appointment as such administra-
tor and also procured from the National Surety 

' Con1pany a necessai·;v bond which enabled 1ne to 
qualify. 

On or about May 15, 1924, said Bianchi as my 
attorney p1·esented to 1ne, among othe1· clai1ns, a 
p-roof of claim of Thirtv-three Hundred and Sixty . . 

JO 

20 

30 

40 
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Affidavit of Louis S. Weinthal. 

( $33{>0.) Dollars filed :by Eva Barend and advised 
1ne the said clai1n was valid in form and su 1bstance 
and advised me to pay the same, as administrator, 
as a just claim. I had no knowledge at that time 
that said Bianchi had entered into an ag,ree1nent 
with the ,claimant to collect her alleged clailn 
against said estate on a contingent basis and have 
since learned that such an agree1nent was made be-
tween said Bianchi and Eva Barend whereby he 
was to receive on a contingent basis twenty-five 
(25o/o) per cent of the an1ount collecred. If I had 

. known those f,acts in advance I would not have 
relied upon said Bianchi's advice since the same 
was likely to be colored by his own interest in mak-
ing such collection. I had no other attorney and 
relying absolutely on said Bianchi I paid said 
claim. 

The only heir-at-law, as I ,an1 informed of said 
Augusta Phillips, is Hannah Lubel, who is entitled 
to receive . the net personal and real estate. Said 
Hannah Lubel has now given me notice that she 
contests said claim and that the same is invalid, 
false and fraudulent and that she intends to take 
proceedings forthwith to test the validity of said 
claim and will except to 1ny account, ·when made, 
showing .said clai1n and the payment therefor. Af-
ter considerable discussion it was agreed in Janu-
ary, 1925, that the 1noneys so paid to Eva Barend 
and Ovidio C. Bianchi would be repaid to com-
plainant so that the claimant could thus file her 
claim and the validity of her claim could be deter-
mined in suitable proceedings to establish the 
same. Eva Barend and Ovidio C. Bianchi agreed 
to follow this course and to make repayment of the 
money so received hy them .and made this agree-

9 

Affidai:it of Loiiis S. TVeinthal. 

1nent in order to induce said Hannah Lubel not to 
start proceedings against them then and there for 
an alleged conspiracy. In consideration of said 
agreement, as complainant is informed and be-
lieves, said Hannah Lubel postponed further steps 
in the 1natter. Complainant has now discovered 
that said Charles Barend, husband of Eva Barend 
was making his plans to leave the State of New 
Jersey and has since then left the State of New 
Jersey and has established a residence in Pennsyl-
vania and that the defendants Eva Barend is about 
to rejoin hin1 there; that she is without financial 
responsibility and has no property in the State of 
:New Jersey out of which a judg1nent against her 
could be collected. She now refuses to return said 
n1oney and it is evident to deponent that her pur-
pose in 1naking said agreement in January last 
was to lull c01nplainant into a sense of security 
until she could perfect her plans for leaving the 
State and withdrawing all of her assets .from the 
State. She now flatly refuses to make any such 
1·efund this jeopardizing c01nplainant and his 
bondsn1an in case her claim should ul ti.Ina tely be 
detern1ined to be in whole or in part invalid. 

Deponent is informed and believes that said 
fund, or the major part thereof, is now on deposit 
in the Bank of :Montclair in Montclair, New Jer-
sey, in the joint names of Eva Barend and Charles 
Barend .and that Ovidio C. Bianchi, who, as depon-
ent is informed and believes and as said Bianchi 
has now admitted to deponent received twenty-five 
( 25 <;1; ) ) pe1· cent o,f the amount of said clain1, is 
a resident of the ,State of New Jersey and is of 
financia 1 responsibility. 

Unless the defendants, Eva Barend and Charles 

JO 

20 

so 
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Af_fi,dal/jit of Loi1;is S. Weinthal. 

Barend can be prevented from withdrawing said 
fund from the State of New Jersey c01nplainant 
will be helpless in the premises and will be unable 
either to bl'ing the1n before the Court in order to 
co1npel the1n to establish the validity of their claim 
or to enforce a judg1nent against them in case their 

l O said claim shall be held in whole or in part to be 
invalid. 

That said Bianchi and said Eva Barend fraudu-
lently and with intent to mislead complainant 
withheld from hin1 the fact that said Bianchi was 
to receive, on a contingent basis, a certain portion 
of ,Yhatever he could collect f1•01n the Estate of 
Augusta Phillips for the benefit of Eva Barend, 
and that complainant was 1nisled and deceived to 
his harn1 by said fraudulent ,concealment on their 
part. 

On April 8th, 1925 I ,Yent to the apartinent #149 
Claren1ont AiYenue, :Montclair, N. J., which has 
been occupied by said Eva Barend and Charles Ba-
rend, her husband, and saw that the furniture had 
been partly rnoYed and the rest packed ready for 
re1noval ,and saw a sign out showing that the .apart-
ment is fol' rent. At that ti1ne I had an interview 
with said Eva Ba1·end which a1nong other things 

30 she told me that her husband was about to secure 
an apa1·tn1ent in Philadelphia and that they intend-
ed to leave New Jersey and move to Philadelphia ; 
that he had beco1ne superintendent of a Cigar Fac-
tory in Philadelphia and that Philadelphia would 
be their residence from this . tin1e on. 

LOUIS S. WEINTHAL. 
Subscribed and s-worn to before n1e( 

this 11th day of April, 1925. ) 
40 Chas. H. vVenhold 

:Notary Public for N. J. 

11 

Affidavit of John A. Bennett. 

IN CHANCERY OF NEW JERSEY. 

Between 
Lours S. WEINTHALJ as Adminis-

trator, &c. of Augusta Phillips, 
Deceased, 

Co1nplainant, 
and 

EVA BARENDJ CHARLES BAREND 
and OVIDIO C. BIANCHI) 

Defendants. 

State of New Jersey, t,
0 

• 

County of Essex. f'-'"'• · 

On Bill, &c. 
Affidavit. 

John A. Bennett, being duly sworn according to 
law upon his oath deposes and says: I have been 
acting with Louis S. Weinthal, the complainant 
herein, in the negotiations between him and Eva 
Ba rend, Charles B.arend and Ovidio C. Bianchi, the 
defendants herein, ,vhich !began last July or Aug-
ust, 1·elating to claim which had theretofore been 
paid by Mr. Weinthal as Admin:istrator to Eva 
Barend on the proof of clailn filed by the Estate of 
Augusta Phillips. I have had nu1nerous discus-
sions and interviews with George T. Cickers, Esq., 
Counsel for Hannah Lubel, the .sole .heir at law of 
Augusta Phillips, deceased, and have had a nUin-
ber of discussions with Eva Barend and Ovidio C. 
Bianchi in that connection. About October, 1924 
Colonel Vickers on behalf of Hannah Lubel noti-
fied 1ne on behalf oJ .the complainant herein that 
Hannah Lubel proposed to contest the validity of 
the claim filed by said Eva Barendi against the Es-
tate of Augusta Phillips and maintained that the 

JO 

30 
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Affi ,davit of John A. Bennett. 

same was a false and ,fraudulent claim in whole or 
in part, and notified 1ne on behalf of Mr. vVeinthal 
that Hannah Lubel was a,bout to bring legal pro-
ceedings at once to test the validity of said clairrn 
unless the money vYas paid back by Eva Bar.end 
and Ovidio 0. Bianchi to said Administrator pend-
in o- the determination of the validity of said Eva b 

Barend's clain1. I received the personal promise 
of Ovidio 0. Bianchi on his own behalf and on ,be-
half of Eva Ba rend that if I could arrange it with 
:Hannah Lubel and her attorney not to take legal 
proceeding at that time and would procure from 
Hannah Lubel a stipulation under which Eva Ba-
rend should be per1nitted to prove her claim 
against the Estate subject to contest by said Han-
nah Lubel upon due notice 1noney received by .said 
EYa Barend and 0Yidio C. Bianchi aggregating 
$3360., would be paid back to the Administrator 
pending such determination. I procured such 
stipulation fron1 Colonel Vickers signed by Han-
nah Lubel and forwarded the same to said Bianchi 
in perfor1nance of the agreement and was inforn1ed 
by Mr. Bianchi over the telephone that he had re-
reived the stipulation. Neither at that ti1ne or 
any other time did he n1ake objection to the form 
of it, and I understood that the agreement on their 
part ,Yas to be carried out hnd that the money was 
to be repaid to the Administrator, the com·plainant 
herein. Later and aifter the stipulation had been 
received by said Bianchi he refused on behalf of 
himself and Eva Barend to pay back the 1money 
to the Administrator as agreed and while there 
have been negotiat_ions and discussions since that 
time no such pa~-ment has ever been made and 
the defendants have b~r a series or delays avoided 
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Affida vit of John A. B ennett. 

making such payn1ent in accordance with their 
agreement. As a result no action has been actu-
ally begun by said Hannah Lubel although she in-
tends to bring suit and has already instructed her 
.Attorney to do so and at the present stage the 
co1nplainant herein is liable to litigation resulting 
fro1n his action taken in entire good faith in ,mak-
ing pay1nent of the said claim upon the adv.ice and 
re,p1·esentation of said Bianchi. 

I a1n1 inforn1e.d ,by said Colonel Vickers that Han-
nah Lubel has proofs that Augusta Phillips, now 
deceased, in her life-time n1ade pay1nents to said 
Eva Barend .for at least a substantial portion of 
the items included in ,her claim as filed. No proof 
of this sort was aYailable to the con1plainant herein 
nt ,the tin1e that said cmnplaint was filed nor at 
the time that it was paid. 

On April 7th, 1925 I had another interview with 
Eva Barend at which time she stated to 1ne that 
the 11noneys received by her on said claim ainount-
ing to $2520. were now deposited in the Bank of 
Montclair, Montclair, N. J., undisturbed, and that 
she would not dra,v any part of said fund pending 
the determination of the validity of her clain1 as 
filed, n01· until the complainant Louis S. vVeinthal, 
Ad1ninistrator, &c. was protected and exonerated 
in the matte1·. 

I have today niade inquiry at the Bank of Mont-
clair and have been informed and believe that the 
balance on deposit to the credit of Eva Barend was 
not to exceed $1900. from which it appears that 
said Eva Ba.rend on April 7th, 1925 misled n1e for 
the purpose of further postponing action on the 
part of complainant, or that in violation and in 
jeopardy of the complainant she has , since that time 
drawn out about $GOO. _ 
· On Thursday , Ap1·il ·9th, -1925, I had an interview 

10 
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Affidavit of John A. Bennett. 

with Colonel Vickers representing Hannah Lubel 
at which tilne he stated to 1ne that he was prepar-
ing his bill against co1nplainant together with Eva 
Barend, Charles Barend and Ovidio 0. Bianchi or 
some of the1n for the purpose of establishing a con-
spiracy on the part of the above named or some of 

lo them in connection with the filing and payment of 
said ,claim of said Eva Barend and that he would 
have his .bill ready to file today. 

JOHN A. BENNETT. 
Subscribed and sworn to before me l 

this 11th day of April, 1925. f 
Chas. H. W enhold, 

Notary Public for N. J. 

20 

30 

40 
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Order to Show Cause with Restraint. 

Filed April 14, 1925. 

IN OI-IANCERY OF NEW JERSEY. 

Between 
Lours S. WEINTIIAL) as Adminis-

trator, &c. o'f Augusta Phillips, 
Deceased, 

Oo1nplainant, 
and 

EVA BAREND) OIIARLES BAREND 
and 0Yrnro 0. BrANCIII) 

Defendants. 

Order. 

This application con1ing on bill of complainant 
and affidavit of complainant and of John A. Ben-
nett and it appearing thereby that a claim against 
the Estate of said Augus ,ta Phillips was ·paid by 
c01nplainant out of said estate in reliance upon the 
advice of the defendant, Ovidio iO. Bianchi, who 
,Yas acting as attorney of complainant; that with-
out the knowledge of con1plainant said Ovidio 0. 
Bianchi had entered into an agreeinent with the 
defendant, Eva Barend to collect her alleged claim 
against said estate on a contingent basis and that 
said defendant, Eva Barend, has received the sum 
of Thirty-three Hundred and Sixty ($3360.) Dol-
lars from complainant, ,and that complainant is 
now threatened with litigation on the part of the 
heir-at-law who claims that there was a conspiracy 
between the parties hereto to defraud the only heir-
at-la w by the payment of a claim alleged to be 
false and fraudulent and that the parties hereto 
have heretofore agreed that said sun1 should be re-
paid to the co1nplainant by the defendants Ovidio 
0. Bianchi and Eva Barend so that the validity of 
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Order to Shou- Caiu;e icith Restraint. 

the clain1 of the defendant, Eva Barend could be 
deter1nined in suitable proceedings to esta .bU.sh the 
san1e and that the defendants have failed and now 
refuse to make such refund, thus jeopardizing com-
plainant and his bondsman in case said clain1 shall 
u1ti1nately be determined in whole or in part in-
valid; that the defendant, Eva Barend is without 
financial responsibility and that her husband has 
already changed his ,residence fron1 New Jersey to 
Pennsylvania and that said Eva Barend is about 
to leave the State of New Jersey per1nanently and 
has no prope1·ty in the ,State of New Jersey out of 
·which a judg1nent at la ·w or a decree of equity 
could be collected. 

~OW, on motion of Robert ~I. Boyd, Jr., 1Solic-
itor anu of Counsel with complainant, it is on this 
11.th day of April, 1925, Ordered as follows: 

FIR.ST: That the defendants, Eva Barend, 
Charles Barend and Ovidio C. Bianchi, show cause 
hef ore this Cou1·t at Chancery Chainbers in 
the City of N e'\Yark, on the 21st day of 
April, 1925 at ten o'clock in the forenoon 
why they should not be enjoined and re-
strained pending final adjudication in a court 
of law as to the validitv of said clai1n of Eva 

" 
Barend, fron1 using or per1nitting to be used and 
from "·ithdrawing from the State of New Jersey 
any part of such 1noney so received by theiln and 
,v-hy they ·should not .be ordered to pay into the 
hands of the clerk of this cotut the sum of n1oney 
so received by them, to a bide the result of this suit. 

SECOND: Pending the return day of this order 
40 to show cause and nntil this restraint shall be dis-
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Order to Show Gause with Restraint. 

solved by further order of this Cour ,t, said Eva Ba-
rend, Charles Barend and Ovidio C. Bianchi be 

' and hereby are enjoined and res ·trained from using 
or permitting to be used or withdrawing from the 
Bank of Montclair and such other bank or banks 
as 1nay now have the same on deposit any portion 
of the moneys so received by them from complain- l 0 
ant. 

THIRD: That service of a copy of the bill and 
affidavit thereto annexed herein together with a 
copy of this ordeT which copies shall be certified 
by con1plainant's Solicitor, on or before the 15th 
day of April, 1925, shall :be sufficient. 

Respectfully advised 

E. R. WALKER, 20 
Chance11or. 

JAMES F. FIELDER) 

Vice Chancellor. 
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Order Denying Motion to Dismiss Bill. 
Filed May 4, 1925. 

IN CHANCERY OF NEW JERSEY. 

Between 
Lours s. WEINTHAL) as Adminis-

trator, &c. of Augusta Phillips, 
l O Deceased, Order Deny-

ing Motion to 
Dismiss Bill. 

Complainant, 
and 

EYA BAREND) CHARLES BAREND 
and Ovrnro 0. BrA.r CHI) 

Defendants. 

rrhis matter coining on to be heard on notice of 
1notion to dismiss bill made by Ovidio C. Bianchi, 

20 Solicitor for Eva Barend and Charles Barend and 
Donahue and O'Brien solicitors for defendant, 
Ovidio C. Bianchi, and after hearing counsel on 
behalf of the defendants, 

It Is on this twenty-first day of April, 1925 on 
n1otion of Robert M. Boyd, Jr., ,solicitors of con1-
plainant, 

ORDERED that the 1notion of defendants to dis-
miss bill herein be and the sa1ne is hereby denied. 

30 E. R. WALKER, 

40 

Respectfully advised 
ALONZO CHURCH 

V. 0. 

C. 
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Order for Restraint. 
Filed May 4, 1925. 

IN CHANCERY OF :NEW JERSEY. 
------- - - --

Between 
Lours S. 1VEr THAL) as Ad1ninis-

trator, &c. of Augusta Phillips, 
Deceased, 

Co1nplainant, 
and 

EYA BAREND) CIIARLES BAREND 
and 0vnno C. BIANCHI ) 

Defendants. 

Order for 
Restraint. 

~rhis n1atter conung on on bill of co1nplaint and 
affi.da vits of com1plainant and of John A. Bennett 
on the 1·eturn of an order to show cause ,made the 
11th day .of April, 1925, addressed to the defend-
ants, Eva Barend, Charles Barend and Ovidio C. 
Bianchi, why they should not be enjoined and re-
strained, pending final adjudication in a court of 
law, as to the validity of the claim of Eva Barend 
as_ s:t forth in the bill herein, fro1n using or per-
m1tt1ng to be used and from wHhdra wing from the 
State of New Jersey the monies received by thern 
fron1 the co1nplainant herein, and why they should 
not 1be ordered to pay into the hands of the Clerk 
of this Court the sum of 11nonies so received :by 
the.in to abide the result of this suit; and after 
hearing Robert M. Boyd, Jr. counsel for complain-
ant and Ovidio C. Bianchi, counsel for the defend-
ants Barend, 

It Is on this 21st day of April, 1925, Ordered 
that said order to .show cause be and the sa1ne here-
:)Y is n1ade a_bsolute and that the restraint thereby 
nnposect. against said d~fendan(~ be continued 

JO 



10 

20 

Affidavit of 0vidio 0. Bianchi. 

pending final adjudication as to the validity of 
said clain1 of Eva Barend. 

Respectfully advised 
ALONZO CHURCH 

V. C. 

E. R. WALKER, 
C. 

Affidavit of Ovidio C. Bianchi. 
Filed May 4, 1925. 

IN CHANCERY OF NEW JERSEY. 

Between 
20 Lours s. WEINTHAL) as Adn1inis-

trator, &c. of Augusta Phillips, 
Deceased, 

C01nplainant, 
and 

EVA BAREND) :CHARLES BAREND 
and OvIDI0 C. BIANCHI) 

Defendants. 

On Bill, etc. 
Affidavit. 

80 State of New Jersey, t:!~ . 

,o 

County of Essex. f~.:i. . . 
Ovidio C. Bianchi, of the City of Orange, being 

duly sworn, does depose and say: 

1. r an1 one of the defendants named in the 
above entitled cause of action and a counsellor-at-
law and a solicitor in Chancery of the ,State of 
New Jersey. 

2. On or about the first day of November, 
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Affidavit of 01;idio 0. Bianchi. 

1923, the a'bove defendants, Eva Barend and 
Charles Barend called at 111y office and produced 
a _copy of the Will of Augusta Phillips, .deceased, 
and stated that the original of the said Will was 
on file in the Surrogate's Offi-ce of the County of 
Essex and also infornied me that the said ,Surro-
gate of Essex County had refused to ,probate the 
said vVill because of the fact that at the time of 
the execution of the Will .both of the witnesses ,to 
the said Will ·were not present at the same time. 
I then informed the said defendants :that in my 
opinion the said ruling was correct but that I 
would endeavor to :n1ake ,certain of the san1e by 
going into the 111atter deeper. My clients then in-
for1ned 111e that they had perf orn1ed and rendered 
for a long period of tin1e v1aluable services to the 
deceased by boarding her at their hon1e, by nursing 
her and in genera _l taking care of her every want, 
and they info1·n1ed me that the said deceased had 
died frmn the effects of cancer w,hich disease had 
been a lingering and painful one, -and they furthe1· 
informed n1e that the reason that the deceased had 
1nade the111 the main benefi ·ciaries under the Will 
,,~as because of the fact tha ,t she had stated to them 
t,hat she vY-as going to compensate the111 for their 
work and their efforts and for the money that they 
were spending by leaving to the said EYa Ba rend, 
n1y client and also a cousin of the deceased, · and 
one of the defendants, a sufficient sun1 of money 
under her "\Vill to cmnpensate her. I then inform-
ed the defendants that if the Will could not be pro-
hated that in my opinion the best thing for them 
to do would be to file a clain1 against the estate, 
and they then informed ,me of a half-sister of the 
decea8ed ,vho had al810 been named in the Will ai-; 
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Affidavit of 0ridio 0. Bianchi. 

a half-sister, and ·whom the deceased stated she had 
not seen for 1nore than twenty years and because 
of which fact the deceased was not positive or cer-
tain of her half-sister's name and who, by the terni:is 
of the said Will, had received one dollar. The said 
half-sister could not be located by the defendant_s 

] o and th~reupon I informed them that they as credi-
tors, '\Yould have to haYe some one appointed as 
acbuinistrator. 

3. About a n1onth later or as so-on as I found 
it possible, I called at the Surrogate's Office after 
having prepared a Petition by the defendants as 
creditors of the estate of Augusta Phillipps, and 
infor1ned the ,Sur1·ogate that I desired to have some 
one appointed as an ad1ninistrator and he asked 

20 1ne if I had any one to suggest and I told 
him at that ti1ne, that I had no one in 
particnla1· in 1nind who I knew would ac-
cept it but tha ,t I would return in a f~w 
days. On 1ny 1·eturn to n1y office I sent f 01· 1n; clients and asked the1n if they had any one ~o 
suggest and they ga Ye me the na1nes of two of then' 
friends and neighbon,, Solon1on ,S. Weinthal and 
Louis .R. "\Veinthal, and it was then decided upon 
to ask Mr. Louis S. Weinthal, if he would accept 

30 if he were appointed as ad1ninistrator of the said 
estate. A few days later n1y clients informed me 
that Mr. Louis R. vVeinthal would accept the po-
sition of ad1ninistrator if he were appointed; and 
I then called at the Su1-rogate's Office and inforn1-
ed the Su1-rogate of the fact that Mr. Louis S. 
vVein thal in n1y .opinion would make a good adn1in -
istrator because he was a n1an of good reputation 
in his community and of good financial standing 

4U and the 1Surrogate said that under the ci~cun1stan-
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Affirla1;it of 01eidio 0. Bianchi. 

ces he ,vould appoint Mr. Louis S. Weinthal, and 
he was on the 4th day of April, 1924 appointed by 
th~ Su1-rogate of the County of Essex, administra-
tor of the said estate of Augusta Phillips. I call-
ed at the office of the National Surety Company 
and had the necessary bond prepa1·ed and paid for 
the fees necessary for the said bond, which amount-
ed to about $5G.00 on a bond of $1G,000.00 the val-
ue of the personal estate being about $8,000.00. I 
also paid out of n1y own pocket the sum of $35.00 
for administration fees of the estate which included 
an O1·de1· to Lin1ited Creditors. On or about the 
15th day of May, 1925, I prepared a Proof of Claim 
for the debt of Eva Ba rend and Charles Ba rend 
against the said estate and my clients served the 
8ame on Mr. "\Yeinthal, and about two weeks later 
I "Tas infor1ned by n1y clients that it had been paid, 
when they called at n1y office to pay me n1y fee for 
the serYices rendered to them as per an agreement 
1nade between us by which I was to receive 25o/o 
of '\Yhatever :unount was collected on their clai1n 
fron1 the estate. The an1ount of the claim of the 
credito1·s was based at about $60.00 per week which 
included nu1·sing, board and the general taking 
care of the said deceaised ,and frmn the staten1ents 
1nade to me by n1y clients, the san1e appeared to 
he Yery 1·easonable. Before the appoint1nent of the 
aboYe ad1ninistrator, I had several conversations 
,,Tith him with refe1·ence to the deceased and 
he informed me that rny client, EYa Barend, 
had been 1no1·e like a daughtei· to the de-
cea~ed than a stranger or even a cousin, 
that 1ny client had worked Ye1·:v faithful and 
was ever diligent in he1· serYices: and acts to 
the deceased .. About a 1nonth or so Ja,ter I was in-

10 
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Affida1uit of Oridio 0. Bianchi. 

for111ed that ,a Mr. John Bennett, an attorney-at-
law of this State, and as attorney for Mr. Weinthal 
had undertaken to file an account and settle up 
the affojrs of the estate and Mr. Bennett inquired 
of 1ne as to 1whether I knew the whereabouts of the 
half-sister of the deceased, and I informed him that 

1 O I did not and that n1y clients had no idea of where 
she n1ight be located. About a 1J.nonth later I re-
ceived ,,{ord fro111 an .attorney in New York stating 
that he represented the said half-s1ster and I in1-
1nediately connnunicated with hiin over the tele-
phone and 1·eceived her addres~ and other data 
and gaye the san1e to Mr. Bennett. Shortly there-
after I was informed by Mr. Bennett that one 
George rr. Vickers, an attorney .of Jersey City, rep-
resented the half-sister and an appointment was 

20 made between Mr. Bennett and 111yself to meet Mr. 
George T. Vickers at Mr. Bennett's office, and at 
the 1said office at the appointed time the three of 
us n1et. \Ve talked over matters of the said estate 
and ~Ir. George T. Vickers inforn1ed me that he 
would talk the n1atter oYer w"ith his client and if 
the facts were as represented that in so far as he 
was concerned that no other steps would be taken 
in the estate, except the filing of the account. I 

30 then informed 1\1:r. Bennett as I did at a nun1ber 
of other tin1eR to have the ad111inistrator file his ac-
count and bring the estate to a close as it would 
he a Yery simple 1natter now that the half-sister 
had 1been located. Mr. Bennett informed me that 
he would, but later informed me that Mr. George 
T. Vickers had stated that his client was not sat-
isfied with the payment as made of the claim of my 
client, Eva Barend, and that he was going to con-
test the said claim and 1\1r. Bennett said he would 
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Affidavit of 01uidio 0. Bianchi. 

not haYe the administrator file his account because 
that would place his client in a position of being 
attacked. I then infor111ed Mr. Bennett that filing 
the account was the only way to bring about a de-
ter111ination of the validity of the clain1 and that 
the clailn would then be before the Orphan's Court 
and there it would be deter1nined as to whetther the 
adn1inistrat 1or was justified in paying the san1e. 

4. On or about the 11th day of Ap1·il, 1925, I 
was served with a Bill, Affidavit and Rule to .Show 
Cause in a suit instituted by Louis S. Weinthal as 
adn1inistrator, to con1pel 111y clients to pay into 
the Court of Chancery such moneys as they had re-
ceived ,fr0111 the estate, and to restrain them from 
wit 1hd1·awing their account from the Bank of Mont-
clair or such other bank as they 111ay have any 
n1oney on deposit in. And in the said Bill it was 
alleged that Mr. Weinthal relied solely on 'lne in 
paying the claim .of the creditor, Eva Barend. An-
nexed to the said Bill was an Affidavit made by 
John Bennett in which the statement was made 
that I had agreed to return to the estate 1the mon-
eys colJected by my clients. T.his I did not pron1 -
ise. Mr. Weinthal djd not rely upon 111e and knew 
all and every bit of service that they had rendered 
to the deceased, and on the day that he served me, 
personally, -with the Bill of Complaint I asked him 
as to whethe1· ·he thought he was justified in paying 
the said clain1 and he inforn1ed n1e that he 
\Yould not have paid the said claim if he 
had not thought it was just, fair and hon-
est. And he further inf or111ed me that he . 
would not even allow his own wife to do what 
~irR. Barend had d6ne fior tJhe deceased, and that 
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Affida ,1·it of Ovidio 0. Bianchi. 

very few persons 01· even trained nurses would take 
care of persons who were suffering from cancer. I 
asked hin1 why he had fl.led the said Bill and as to 
whether he was afraid of what he ·had done, and 
he said, "No, I am not afriaid I will take the wit-
ness stand any tin1e in belralf of Eva Barend and 
her claim and I know that if the court does not al-
lo1w her .her clain1 that they will pay back the mon-
ey to n1e, as Eva Barend and her husband are hon-
est people and I have all the confidence in them." 
I then asked hiin why he had filed the said · Bill and 
why he had not filed his account and he stated that 
he was sirn ply doing what his lawyer told hin1 he 
1nust do. I have inforn1ed Mr. John Bennett as 
attorney for the adn1inistrator and the ad111inistra-
tor hi1nself, time after tin1e that we wanted the ac-
count filed and that my clients were ready and wil-
ling to sustain their clain1 in court, and that my 
clients wen~ desirous of ending all controversies 
over the clai111 by having the administrator file his 
account in the Orphan's Court as required by law. 

S,vorn and subscribed to .before ( 
1ne this day of April, 1925.) 

27 

Affidavit of Eva Barend. 
Filed May 4, 1925. 

IN CI-IANCERY OF NEW JERSEY. 

Between 
Lours S. WEINTIIAL) as Adminis-

trator, &c. of Augusta Phillips, 
Deceased, 

Co1nplainant, 
and 

EVA BAREND) CHARLES BARE.ID 
and OYIDIO C. BIANCHI) 

Defendants. 

State Orf Kew Jersey, ("'"' . 
County of Essex. f '""'· · 

On Bill, et<-. 
AffidaYit. 

Erva Barend, being duly srworn, doth depose aud 
say: 

1. I ain one of the defendants in the .above en-
titled cause of action ·and reside at No. 149 Clare-
mont Avenue in the To,Yn iof Montclair. On the 
15th day ,of Maroh, 1923, Augusta Phillipps, "\-Yho 
had been residing and living at n1y home for about, 
13 months died, leaving a Will in which I was nan1-
ed as one of the ,main beneficiaries. During the pe-
riod that the said Augusta Phillipps ,stayed at my 
hon1e I nursed her, boarded her and did everything 
possibe to relieYe her Jrom the suffering that sihe 
had as the result of a cancer. During the time 
that .she resided with 111e she did not pay n1e any 
board, nor pay anything for my nursing her, paid 
n1e nothing for the extra help and care and other 
expense. that I had to go to in 01·der to help her in 
her dreadful ~'iickness, and at the time tha ,t she 
drew her Wi11 and for a long time before that, she 
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Af-fidai:if o.f Era Barend. 

always said that I need not wo1T~· as to an~· pay-
1nent that 1night be due me or for anything that 
I might do, that she was going to n1ore than cmn-
pensate me in her \Vill. I told her that tha~ ':as 
per.fectly satisfactory to n1e and that I was w1lhng 
to do everything possible to help her as I loved her 
deai-ly and I ·was in turn I know, loYed by her. Af-
ter her death the ""\Vill was taken by n1e and ni:r 
husband to the Su-rrogate 's Office together -with the 
·witnesses to the \Yill and thereafter a nu1nber of 
queRtions had been asked 1of the -witnesses, I ·wa 
informed that the said \Vill could not be probated 
because both witnesses were not present at the 
~mrne tin1e at the execution of the Will. I then 
took the \Vill to the Law Office of one Charles Ilood 
and he infiormed me thiat he would look up the la ;w 
in the 1na tte1· and that he would inf or111 1ne as to 
what he ·would do. A fe,Y days later I 1·eceiYed a 
]etter fron1 Afr. Good stating that if I wanted hiin 
to furthe1· continue in the matter of the estate that 
he ·would requil-e a retainer of $100. I then went to 
the Law Office of 0Yidio C. Bianchi of Orange, and 
info1·med him of the ahoYc facts and he stated to 
me that he thought that the 1·uling of the Surro-
gate's Office ·was correct, and that perhaps n1y only 
remedy would he to file a clai1n a8 a creditor 
against the estate. .1-\ihout a month or two later 
I signed a Petition and other papers sub1nitted to 
me by 0. C. Bianchi, in order to haYe an .adminis-
trat 101· appointed. The nan1e of Louis S. Weinthal 
was suggested as administrator beemu;e he was a 
person that I knew had a good reputation in the 
Town of Montclafr, was a good neighbor and I had 
know him for a num her of ~-ea1·s. He is a person 
of goocl financial stianrling, he had a close arqnaint-

Affidarit of En, Barend. 

ance ,Yith the deceased, Augusta Phillipps, and he 
had acted as a witness to the fiirst Will n1ade by 
her, and he had a thorough knowledge of the se1·-
vices rende1·ed by me to her. ,S01ne months after 
Mr. Weinthal had been appointed I was informed 
by my attorney, Mr. Bianchi, that he had been en-
deavoring to have Mr. Bennett file an accounting 
in the said estate and that Mr. Bennett had refused 
to allow Mr. Weinthal to do so because of the fact 
that 1ny claim had been attacked. Mr. Bianchi in-
forn1ed me that the only ,way that the n1atter of 
the clain1 would be tested would be to have an ac-
count filed and I ,asked Mr. Weinthal to do so. Mr. 
Weinthal told 1ne that he rwas ready to do so but 
that }fr. Bennett would not allo-,v hin1 to do it. 
On or about the 11th day of April, 1925, I was 
served with various papers in the above entitled 
cause of action by J\Ir. \Veinthal. My husband 
and I were both served at the same time. After 
reading the papers over I asked Mr. Weinthal what 
he meant by saying in the papers that he thought 
that he had been fooled into paying the claim and 
if he thought we ·were going to leave the State and 
not pay back any money that we might be ordered 
to do should our claiin fail to stand. Mr. Wein-
t hal 1·eplied that he had not said so and that he 
had simply signed what his la-wyer had .as'lrnd him 
to sign, and said to 1ne, "I am ready and willing 
to be a ,vitness for you at any time, I know better 
than any one what you suffered and ,vhat you did 
in taking care of M1·s. Phillipps. I know that your 
F;ervices are w01·th eYery cent that you received and 
1nore." I then s,aid to .him, "Would you have paid 
this claim H you had not known it to be a good 
one?" He replierl, "Absolutely not, I knew that ~·ou 
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Affid-Orit of Eva Ba1rend. 

were entitled to the 1noney and that is why I paid 
you." After that we talked, and both my husband 
and I endeavored to try to find out from hin1 why 
he had started the above action 1and he simply re-
plied each time that it was because his lawyer had 
told him it was necessary for him to do so. I have 

] o talked the matter over with my attorney, Mr. Bi-
anchi and also had information from other persons 
on the subject and I have been informed that the 
only proper method of testing my claim is by the 
ad1ninistrator filing his account and then having 
my cla,hn controverted. I have not been asked or 
requested by any one to pay hack the money re-
ceived by me on my claim and I am ready and will-
ing to retain the whole or any part of the said clain1 
should ·any court at law or equity determine that 

20 I am not entitled to the same. A copy o.f the claim 
as filed by me with the Administrator is hereunto 
annexed and .made part of this affidavit. 

Sworn and subscriibed to before met 
this day of April, 1925. ) 

so 

Answer of Defendant, Ovidio C. Bianchi. 
Filed May 6, 1925. 

IN" CI-IANCERY OF NEW JERSEY. 

Between 
Lours S. WEINTHAL) as Ad 1minis-

trator, &c. of Augusta Phillips, 
Deceased, 

Con1plainant, On Bill, etc. 
an d Answer. 

EVA BAREND) CIIARLES BAREND 
and OvIDIO C. BIANCHI) 

Defendants. 

The defendant, Ovidio C. Bianchi answering the 
Bill of Com;plaint says that: 

1. He ad1nits the allegations contained in par-
agriaph 1. 

2. He denies the allegations contained in para-
graph 2 and says, that he spoke to the complainant 
as to what his duties would consist of and the said 
oomplainant agreed that if the Surrogate of Essex 
County ''i'"ould appoint him he would accept the po-
i-;ition of administrator. 

3. The allegations contained in paragraph 3 are 
untrue. The defendant acted and appeared ,as at-
torney and p1-..octor for the defendants, Eva Barend 
and Charles Barend, who were creditors of the es-
tate of Augusta Phillipps, deceased. Defendant 
suggested the name of the oomplainant to the Sur-
rogate of E.ssex County as a fit person for admin-
istrator of the estate o.f August-a Phillipp ,s, deceas-
ed. The ·defendant acting as attorney for the 
c1·editors secured from the National Rurety C01n-

10 

20 

80 

I. 0 



32 

Answer of Defe11<lant) Ori<lio C. Bianchi. 

pany a bond required by th~ Sun·o~at~ of T Es e~ 
County of $16,000.00 and paid out of his O"\\ n p_er-
sonal funds the cost of the said bond, and for w~i~h 
expenses the defendant has filed ·with the adnnnis-
tra tor· a proper clain1 under oath. 

4. Defendant denies the allegation. contained in 
l O paragraph 4 and alleges that on or about May 15, 

19~4, the defienc1ants, Charles Barend and_Eva B~-
i·end pr·e~ented to the adn1inistrator then· proofR 
of clain1s as c1·editors, one of which was for the 
sun1 of .1'3360.00 of EYa Barend, and which proof 
of clain1 he prepared, as their attorney. 

5. Def1endant admits that Eva Ba1·end and 
Charles Barend agreed to pay him 25o/o of the 
amount 1·ecovered by them on their clain1 as cred-

20 itors as against the estate of Augusta Phillipps, 
deceased, as their attorne~T. 

G. Defendant denies the allegations contained 
in paragraph 6 and says, that the .said Louis iS. 
"\Veinthal the complaiTuant had personal knowl-
edge of a{l the f,acts and allegations set forth in the 
proof of claim as filed by the defendant_, EYa Ba_r-
end for her serYices in nursing, .boarding and in 
O'eneral takinff care of the deceased, Augusta Phil-o b . 

SO lipps, for more than thirteen n1onths previous to 
her death. The complainant ·w,as a neighbor of 
the defendants, the oomplainant kne ·w the deceased 
and complainant re1ied on his own personal judg-
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1nent in piaying the said clailn. 
7. Defendant denies all of the allegations con-

tained in paragi·aph 7 and alleges, that dJefendants, 
Eva Barend and Charles Barend haYe never been 
accused by any of the heirs of Augusta Phillipps, 

• 
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deceased either in writing or verbally of having 
prepared a false and fraudulent claim against the 
estate. He further ralleges the defendants, Eva 
Ba1,end and Charles Barend have never received 
any notice in ,vriting of any nature whatsoever 
fro1n the heirs of the said estate or any one repre-
senting ,the said estate accusing them ,or alleging 
they had in any ·way attempted to defl'aud the said 
estate of any of its assets, nor han~ they ever been 
accUJsed of being ,part of any ·conspiracy to defraud 
the said estate. 

8. Defendant ad1nits the c01nplainant acted in 
good faith •and that all of his handlings of the es-
tate has been that of a just, reliable and hones ,t 
person. 

9. Defendant denies all of the allegations al-
leged in paragraph 9 :and alleges, that instead of 
the allegations ,s•et forth being ,true, ,that he as at-
torney for the creditor,s has repeatedly r•equested 
the said ad1ninistrator and his attorney, John Ben-
nett, to file -an accounting in the Orphan's Court 
of Essex County of the estate of Augusta Phillipps, 
decased. The said defendant informed the admlin-
irstrator •and John Bennett, his attorney that he 
would not be responsible for the payment of a sec-
ond pre1niu111 on the bond of the adn1inistrator, 
and that there was absolutely no reason why the 
Raid estate .should not be settled at once as ,the time 
within which to file clai1ns had elapsed, ,and that 
there was no reaison to believe that any other claim 
would be fi1'ed, and that it would be a very sin1ple 
1natte1· to file an aocounting of the said estate as 
required by all administrators under .the law of 
this Rtnt •e. 
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Answer of ])efendant) 0 ridio C. Bianchi. 

10. Defendant adrrnits that the def.endants Eva 
Barend and Charles Barend have m1oney on depos-
it in the Bank of ~Iontclair which are their own 
personal funds. Defendant denies that the de-
fendants, Eva Ba1·end and Charles Barend are 
without financial responsibility ,and says tha ,t they 

] O a1·e in a position to pay any judg1nent at any ti1ne 
that 1night be secured against then1. He adn1its 
they had n1oved their residence fron1 Montclair- to 
Philadelphia, only beoause the defendant, Charles 
Barend ·who has held a pern1anent position with a 
reliable concern in Je1·sey City for the past ,twenty 
yearis, has secured a better position in Philadel-
phia, and further alleg ,es that defendants, Eva Ba1·-
end and Charles Barend had advised the adminis-
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trator n1-ore t~an four months previous of ,their 
movrng, that they w1ere about to move and to take 
the advice of their atto1·ney and file his account as 
req nired by law. 

11. Defendant denies the allegations contained 
in para ,graph 11. 

1:Z. Defendant ·denies the allegations contained 
in paragraph 12 that the c01nplainant is ,vithout 
ren1edy in the Cou1·ts of law and alleges instead, 
that all of the pr,oper ren1ed1es and any re1nedy 
that the con1plainant ,might have 01· could have 
against Eva Barend, Charles Barend 01· hin1self, 
.-n·e secured and given to hi1n hy the Court of law in 
this State: and that the proper and legal 1·emedy 
is for the aclministi·ator to contin11e the said estate 
in the Orphan's Oour ,t and to close the estate in the 
Orphan' ,s Court as required by law, and if he has 
been defrauded or paid any clain1 by mistake then 
hP. ·can rec·oYer the same hy an -action at la,·v 
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Barend. 

against the defendants, and h-e further denies that 
there is any equity in ,the Bill as filed by the com-
plainant. · 

Solicitors fo1· defendant, Ovidio 0. Bianchi. 

Answer of Defendants, Eva Barend and Charles 
Barend. 

Filed May 6, 1925. 

IN OI-IANCERY OF NEW JERSEY. 

Between \ 
Lours S. \YEINTHAL) as Adminis-

trator, &c. of Augusta Phillips, 
Deceased, 

Con1plainant, 
and 

EYA BAREND) CHARLES BAUE1 D \ 

and OvIDIO 0. BIANCHI) J 
Defendants. ' I 

On Bill, etc. 
Ans-wer. 

The defendants, Eva Barend and Charles Bar-
end, answering the Bill of Oon1plaint say that: 

1. They admit the allegatiions contained in par-
a,graph 1. 

2. They deny the allegations contained in pa1·-
agra ph 2 and say, that they requested the co1nplain-
ant to und -er.take the duties of ad1ninistrator of the 
Psta.te, of Augusta Phillipps, deceased, and that af-
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Answer of Defendants) Eva Barend and Charles 
Bcirend. 

ter they had s,poken to the said con1plainant the de-
fendant, Ovidio C. Bianchi also spoke to him as to 
·what his duties would consist ,of, and then the said 
0on1plainant agreed that if the Surrogate of Essex 
County would appoint him he would accept the 
position •of administrator. 

3. 'rhe allegations ,contained in paragraph 3 
are untrue. The defendant, 0Yidio 0. Bianchi, act-
ed and a pp eared a.s attorney and proctor for the 
defendants, Eva Barend and Charles Barend who 
w·ere creditors of the estate ,of Augusta Phillipps, 
deceaised. The said 0Yidio C. Bianchi suggested 
the nan1e of the cmnplainant to the 1Surrogate of 
Essex County as a :fit person for ad1ninistrator of 
the estate of Augusta Philli pps, deceased. 

The said Ovidio 0. Bianchi acting as attorney for 
the creditors secured fro1n the National ,Surety 
Oo1npany a bond required by the Surrogate of Es-
sex County of $16,000.00 and paid out of his own 
personal funds the cost f.or the said bond, and for 
which expenses the ~mid Ovid,io 0. Bianchi has :filed 
with the administi·nt01· a proper c]aim under oath. 

4. The defendants deny the allegation. eontain-
ed in paragraph 4 and allege, that on or about May 

3 O 15, 1924, the def endan bi, Charles Ba rend and Eva 
Barend presented to the adn1inistrator their proof,s 
of claims as creditors, one of which ·was: fo1· the su1n 
of $3360.00 of Eva Barend and which proof of 
clai1n had been prepared h~' 0Yidio C. Bianchi as 
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thei-r attorney. 

5. 'rhe .defendants, Eva Barend and Charles 
Barend admit that they had ag1·eed to pay to Ovid-
io 0. Bianchi as their attorney 25o/o of the amount 
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.. 4.nswer of Defendants) Eva Barend and Charles 
Barend. 

recovered by the1n on their claim as creditors as 
against the estate of Augusta Phillipps, deceased. 

6. The defendants deny the allegations con-
tained in ,paragraph 6 and say, that the said Louis 
S. "\Veinthal, complainant, had personal knowledge 
of all the facts and allegations set forth in the 
proof of clai1n as :filed by the defendant, Eva Bar-
end, for her services in nur 1sing, boarding and in 
gene1·al, taking care of the decea:sed, Augusta Phil-
lipps for 1nore than thirteen 1nonths previous to 
her death. The complainant was a neighbor of the 
defendants, the complainant knew the deceased 
and the cmnplainant relied on his own personal 
judgment in paying the said claim. 

7. Defendants deny all of the allegations con-
tained in paragraph 7 and allege, that they haYe 
never b~en accused by any of the heirs of Augusta 
PhHlipps deceased, either in writing or verbally of 
having prepared a false and fraudulent clai1n 
against the estate, they haY,e never received any 
notice in writing of any natur~ whatsoever fron1 
the heirs of the said estate or any one representing 
the Haid estate a ccu~ing thein or alleging they had 
in any way atiternpted to defraud the said estate of 
any of its assets. ':I.1hey fu1·ther allege that they haYe 
never been accused of being part of any conspiracy 
to clef1·aud the snicl estate. 

8. Defendants admit that the comphlinant act-
ed in good faith an.cl that all of his handlings of the 
said estate has been that of a just, reliable and 
honest person. 

9. Defendants deny all of the allegations alleg-
~d in paragrn,ph 9 and i=tllege, that instead of the 

10 

20 

80 

40 



10 

20 

30 

38 

Ans10er of Defendants) Eva Baren<l and Ohcirles 
Rarend. 

allegations set forth being true that Ovidio C. Bi-
anchi as attorney for the said creditors, has repeat-
edly requested the administrator and his attorney, 
John Bennett to file an accounting in the Orphan's 
Court of Essex County of the estate of Augusta 
PhilUpps. The said OYidio C. Bianchi informed 
the adn1inistrator and John Bennett his attoreny, 
that he "\Vould not be riesponsible for the payment 
of a second premiu1n on the bond of the adlninis-
trator, and that the1·e was absolutely no reason 
·why the .said estate ·should not be settled at once, 
as the time "\Yithin ·which to file claims had elapsed 
and that there was no reason to belieYe that any 
other claim would -be filed and that it would be a 
Ye1·y s.imple n1atter to file an accounting of the said 
estate as required by ·all administrators under the 
law of this State. 

10. Defendants admit that they have money on 
deposit in the Bank of }Iontclair, which a1·e their 
own pe1·sonal funds. They deny that they are 
without financial responsibility and say that they 
are .in a 1position to pay any judg111ent at any tin1e 
that might he secured against then1. They adn1it 
they have n1ov,ed their residence fron1 Montclair to 
Philadelphia, only because the defendant, Charles 
Barend who has held a per1nanent position with a 
reliable concern in J ,ersey City for the past twenty 
year ,s, has secured a better position in Philadel-
phia, and they further allege that they had advised 
the ad1ninistrator n1ore than four months previous 
of their moving that they ··were about to n10ve and 
to take the advice of their attorney, Ovidio C . Bi-
anchi that he, the administrator should file his ac-
count as required b~- la ·w·. 
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Answer of Defendants) E va Barend and Charles 
Barend. 

11. D,efendants derny the allegations contained 
in paragraph 11. 

12. Defendants deny the allegations contained 
in paragraph 21 that the complainant is with out 
reinedy in the Courts of law and allege, that all of 
the proper re1nedies and any remedy that the com-
plainant m.ight have or could have against the said 
Charles Barend and Eva Barend or Ovidio C. Bi-
anchi, are secured and given to him by the Courts 
of law in this State; and that the proper and legal · 
remedy is for the adn1inistrator to continue the 
said estate in the Orphan's Court and to close the 
estate in the Orphan ',s Cour ,t as required by law, 
and if he has been defrauded or paid any claim by 
n1istake then he can recover the same by an action 
at law, and they further deny that there is any 
equity in the Bill as filed by the complainant. 

Solicitor .for Eva Barend 
and Charles Barend. 
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Replication. 
Filed May 26, 1925. 

IN CHANCERY OF NEW JERSEY. 

Between 
Louis S. WEINTIIAL) as adn1r. 

and 
On Bill, etc. 
Replication. 

EVA BAREND) CHARLES BAREND) 
et al. 

The replication of the con1.plainant to the 
swers of the defendants-

Complainant joins issue on the answer of 

an-

the 

def,endants. 
ROBERT M. BOY .D, JR., 

So]r. for Co1nplainant. 

Bill of Complaint of Hannah Lubell. 
Filed April 20, 1925. 

IN CHANCERY OF NEW JERSEY. 

To his Honor Edrnin Robert Walker, 
Ohancello11' of the State of New Jersey. 

Ooin11plainant, HANNAH LUBELL) of the City,-
County and State of Ne,v York, respectfully shows: 

(1) On or about March 13th, 1923, Augusta 
Phillips died at the City of Montclair, County of 
Essex and State of New Jersey, intestate, being a 
widow, and leaving no children or childrens' chil-
dren surviving he1·, and leaving this complainant, 
a half sister of the deceased, as next of kin, and en-

41 

Bill of Complaint of Hannah Lubell. 

titled by law to the entire estate of the deceased. 

(2) That the death of said AugU,sta PhHlips 
·was unknown to c01nplainant until the summer of 
the year 1924. 

( 3) 'l'hat on or about Aipril 4th, 1924, and be-
fore complainant had iany knowledge of the death 
of her said half sister, Louis S. Weinrthal of the 
Oity of 1\fontclair, New Jersey, was : appointed ad-
1ninis1trator of the Estate of said Augusta Phillips, 
deceased, by the Surrogate of the County of Essex, 
Rtate of Ne"'IY Jersey, and 1 duly qualified as such ad-
1ninistrator, and erntered upon his duties of adn1in-
istering the said Estate. 

( 4) That for about one year prior to the death 
of said AU,grn;;ta Phillips she resided with one Eva 
Barend, who was distantly rela.ted to the deceased, 
and the deceased during the period of her residence 
with said Eva Barend was able to be about, travel 
nnUJccorntpanied, and care for herself up to the tilne 
of her last illness, occurring about one month prior 
to her decease, during which period of itin1e she was 
rem 1ov1e.d frmn the h01ne of said Eva Barend and 
was taken to a hospital. During the period of de-
ceased's residence with said Eva Barend, the de-
ceased required no sipecial nursing attention, but 
on the contrary was able to and did wait upon and 
take care of herself, although advanced in year.s 
and being for a part of the time a sufferer fro1n a . 
disease which eventually ,brought about her death. 

( 5) 'rhat for the .purpose of ad1ninistering .the 
Estate of the deceased, one Ovidio C. Bianchi, an 
attorney and counsellor at law of the State of 
New tT ersey acted as proctor and r,epresented said 
Loni~ ,R. Weinthal ,as attorney. 
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Bill of Complaint of Hannah Lubell. 

( 6) That sometime between April 4th, 1924, 
and May 10th, 1924, said Ovidio C. .Bianchi and 
said Eva Barend entered into an agreement where-
by it was arranged among other things that a claim 
should be presented by the said Eva Barend 
against the Estate o.f said Augusta .Phillips, de-

1 O ceas.ed, for services rendered to the deceased during 
the pe1·iod of tin1e that the deceased resided with 
the said Eva Barend and that the said Ovidio C. Bi-
anchi should receive twenty-.five per cent of .the 
amount secured from said Estate f1or his services 
in preparing said clai1n, presenting or causing it 
to be presented to said administrator, and securing 
payrr1ent of the sa,me. 
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( 7) That thereafter, on or about May 10th, 
19~4, the agreement between said Eva Barend and 
Ovidio C. Bianchi was carried out by presenting 
a claim to the administrator of the Estate of said 
Augusta Phillips for $3360.00, purporting to be for 
services at $60.00 per week for ,thirteen ,months, 
which said claim on or about May 16th, 1924, was 
paid by said Louis S. Weinthal, as ad1ninistrator 
of said Estate to said Eva Barend, and as com-
plainant is informed and Yerily believes said Eva. 
Bareno. did, in accordance with the agreement here-
in ref erred to, pay over to Ovidio C. Bianchi twen-
ty-five per cent of the an1ount so recovered. 

( 8) That Edward l-I. Hyems, residing in the 
City, County and State of New York, and being a 
practicing physician, on or about May 1'6th, 1924, 
presented a claim to the adn1inistr.ator of said Es-
tate of Augus ,ta Phillips, deceased, for medical ser-
vices rendered the deceased from August, 1921 to 
March 12th, 1923, for the sum of $1500.00. That 
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thereafter said claim of $1500. was paid to said 
Dr. Hyems by ,said administrator out of the funds 
of said Estate. The complainant is infor ·med and 
verily believes that said claim is unjust, and not 
due and owing the said Dr. Hyems for the reason 
that such services as were r,endered .by said Dr. 
Hyems to the deoeased, during her lifetime, were 10 
gratuitous, and so understood to be by the deceas-
ed and said Dr. Hyen1s. 

( 9) That the moneys obtained as herein set 
forth from the Estate of Augusta Phillips, deceas-
ed, by said Eva Barend, are now held by her in 
the Bank of Montclair and the Montclair Savings 
Bank, banks in the ,said City of Montclair. 

( 10) That as complainant is informed and ver-
ily believes, said Eva Barend is about to 1 emove 
from the State of New Jesey, and establish a per-
m,:1nent residence in the State of Pennsylvania. 

( 11) That no accounting has been filed by said 
Louis S. Weinthal, as ad1ninistrator of the Estate 
·of Augusta Phillips, deceased, •with, the 1Surrogate 
of ~he said County ·of E,ssex . . 

( 12) Complainant charges that the agree1nent 
entered into between said Eva Barend and Ovidio 
C. Bianchi was collusive and fraudulent and de-
signed to injure complainant or any ,other person 
rightfully entitled to claim, as next of kin, the Es-
tate of said Augusta Phillips, deceased. 

( 13) Com:plainant further charges that the said 
Eva Barend intends to remove out of the jurisdic-
tiion of this Court, and from the .State of New Jer-
Rey, all of her assets including the n1oneys herein 
referred to aR having ,been received from, and as 
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complainant charges, rightfully belonging to -com~-
plainant, and to prevent con1plainant from recov-
ering said moneys rightfully due -complainant. 

Co1nplainant is without adequate remedy in the 
Courts of Law and therefore prays: 

( 1) That the said Eva Barend, Ovidio C. Bian-
chi, Louis S. Weinthal and Edward H. Hyems, who 
are defendants in this suit, may answer this bill of 
cmnplaint and each statement therein contained. 

( 2) That said Eva Barend 1nay be per.petually 
restrained and enjoined fron1 withdrawing fron1 
the Bank of Montclafr, and the Montclair .Savings 
Bank the n1oneys there on deposit to her credit to 
the extent of $33G0. until a final adjudication in 
this Court as to the rightful ownership o.f said 
sum of n1oney. 

( 3) That a decree may be 1nade by this Honor-
able Court requiring the said Ovidio C. Bianchi to 
account to the adn1inistrator of the Estate of said 
Augusta Phillips, deceased, and to pay over to such 
administrator any and all sums of 1noney found 
on such ·aocounting to haYe been received by him 
as the proceeds of the agreement between himself 
and said Eva Ba rend made as hereina bove set 
forth. 

( 4) That a decree be made by this Honorable 
Court requiring said Edward H. Hy.ems to account 
to the adnninistrator of the Estate of said Augusta 
Phillips, deceased, for all moneys received by said 
Edward II. Hyem.s fro1n said Administrator, and 
that he ·pay over to said ad1ninistrator such sum 
of money as shall he found to have been improperly 
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or illegally obtained by said Edward H. Hyems of 
and fron1 the Estate of said Augusta Phillips, de-
ceased. 

( 5) That a Writ ·of 1Subpoena n1ay issue out of 
this Honorable Court ,directed to said defendants 
com1nanding the1n to answer the Bill of Co;mplaint 
and each statement therein -contained, and to abide 
by such decree as the Court may make in the pre1n-
1ses. 

LAZARUS, BRENNER & VICKERS, 
Solicitor ,s and of Counsel with Co1nplainant. 

State of New Jersey, (C<C< • 
County of Hudson. f'~.:,.. . 

IIannah Lubell, being duly sworn, according to 
law, upon her oath deposes and says: 

I am the complainant in the above entitled cause 
and have read the bill ·o.f 1con1plaint and the 1nat-
ters and things therein contained are true, and 
particularly is it true: 

(1) That I am a sister of the half blood of Au-
gusta Phillips, who resided in Montclair, in the 
County of Essex and State of New Jersey, and who 
diied there on or about March 13th, 1923. That 
said Augusta Phillips and I are daughter,s born of 
the saine n1other, being children of different mar-
riages of .said 1110ther. That said Augusta Phillips 
died a widow without children, and that I am her 
nearest relative surviving said deceased. 

(2) That I was not a-ware of the death of 1ny 
said half-,sister until after ad1ninistration had been 
applied for and 1granted to Louis S. Weinthal, and 
until after said Louis S. Weinthal had paid out the 
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claims referred to in said bill of complaint. 

( 3) That 1ny said half-sister was not an in-
valid during the period of her residence with Eva 
Harend, incapable o.f taking care of herself or re-
quiring an~ special skilled nursing up to the time 
of her last illness. 

( 4) I am informed and verily believe that said 
Eva Barend and one Ovidio C. Bianchi entered in-
to an agreement to present a claim to the adminis-
trator of the Estate of Augusta Phillips for ser-
vices, and that by such a.,green1en t said Ovidio C. 
Bianchi was to receive twenty-five per cent of the 
an1ount recovered. That at the same tin1e said OYid-
io C. Bianchi was the attorney acting for Louis S . 
.... 
Weinthal as administrator of said Estate. 

20 
( 5) That I a1n in:for1ned and verily believe that 

said Eva Barend is about to remove from the State 
of New Jersey and take up her pern1anent resi-
dence in the State of Pennsylvania. 

( 5) That I am informed and verily believe that 
Dr. Edward H. Hye1ns rendered such medical ser-
vice as said Augusta Phillips required gratuitous-
ly, as a fa1ni1y friend and in recognition of :services 

30 previously rendered to said Edward H. Hyems by 
said Augusta Phillips durirng her lifetime. 

40 

HANNAH LUBELL. 
Sworn and subscribed to before me l 

this 18th day o.f April, 1925. ) 
Philip -S. Birnbaum 

Attorney-at-Law of 
New Jersf'y. 
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Answer of Defendant, Eva Barend. 
Filed June 26, 1925 as of tin1e. 

IN 'CHANCERY OF NEW JERSEY. 

Between 
HANN AH LUBELL) 

Complainant, 
and 

Ev A BAREND) OVIDI0 c. BIANCHI) 
Lours s. WEINTHAL and ED-
·w· ARD H. HYEMS) 

Defendants. 

In Chancery 
of N. J. 

On Bill, etc. 

Answer. 

The defendant, Eva Barend, answering the Bill 
of Complaint says that: 

1. That to the best of her knowledge and belief 
the allegations contained in .paragraph 1 are true. 

2. That defendant has not sufficient knowledge 
or belief upon which to for1n a conclusion as to the 
truthfulness of the allegations contained in para-
graph 2. 

3. Defendant ad1nits that on or about April 4th, 
1924, Louis S. W einthal of the Town of Montclair 
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was appointed adrrninistrat ·or of the Estate of Au- :~ (1 

gusta Phillipps, deceased, but she does not know 
as to whether the complainant had knowledge of 
the death of Augusta Phill1pps at the tin1e of the 
said appointment. 

4. Defendant denies the allegations n1ade in 
paragraph 4, and says that Augusta Phillipps re-
sided with her .for a longer period than one year, 
that she was · ill and needed the constant attention 
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Answer of Defe,ulant) Eva Barend. 

and nursing o.f the deferrdant, that she was not 
able to take care of herself and was a sufferer fro1n 
an incurable disease and had to be given special 
food and the most 1ninute attention. 

5. Defendant denies the allegations contained 
in paragraph 5, and says that Ovidio C. Bianchi, 
an attorney and Counsellor-at-Law of this State, 
acted for the .defendant as her attorney and proctor 
in protecting her in her claim aigainst the estate 
of the said Augusta Phillipps, and that after the 
~mid Louis S. vVeinthal had been appointed by the 
Surl'ogate of Essex County did not act as his at-
torney, but only asked for the defendant in s,o far 
as it ·was necssary as required by law to having 
s01ne one appointed as administrator of the estate. 

6. Defendant denies the allegations contained 
in para.graph 6 as to the tilne alleged therein of the 
n1aking •o,f the agreement between herself and Ovid-
io C. Bianchi. Defendant alleges that in the latter 
pa1·t of 1923 she empl ,oyed and retained the said 
Ovidio C. Bianchi to represent her in her clailn 
against the estate of Augusta Phillipps, and that 
she agreed to pay to the said Ovidio C. Bianchi 
25o/o of the ainount recovered by he1· on her clai1n, 
and for his general serYices in the said matter. 

7. Defendant alleges that the allegations con-
tained in paragraph 7 are substantially ti·ue with 
the ex,ception of the fa ct that the said Ovidio C. 
Bianchi had to perform and did rendel' a greater 
a1mount of services than that sinuply of presenting 
a clain1 to the administi·ato1·. 

8. The defendant in answering paragraph 8 
states that she knows of her own knowledge that 
the defendant ~dward H. Hyems, ,lid render n1ed-
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ical services to the deceased, Augusta Phillipps, 
and defendant knows of her own knowledge that 
the said Augusta Phillipps always intended and did 
pron1ise to pay the said Edward H. Hyems for his 
services as her physician. 

9. Defendant ad1nits that she has funds on de-
posit in The Bank o.f Montclair and The Montclair 
Savings Bank. 

10. Defendant alleges that .she has been a resi-
dent of the ,State of New Jersey for a lon;g period 
of years, that her husband ,Charles Barend is ein-
ployed 1by a ffrm in Jersey City for a period of 
n1ore than twenty years, and that he has now ,secur-
ed a better position in the City of Philadelphia 
and that she is now a resident of the 1State of Penn-
sylvania in orde1· to be with her husband; and that 
she ha.snot ren1oved from the State of New Jersey 
by reason of the institution of any law suit of any 
nature whatsoever. 

11. Defendant has been inforn1ed t,hat the said 
Louis S. Weinthal has not filed an accounting with 
the 1Surrogate of Essex County as required by law~ 
and that the defendant and her attorney, Ovidio C. 
Bianchi, have for a .great 1nany months and on 
1nany occasions requested and demanded of the 
said Louis ,s. Weinthal that he file an accounting 
of the estate. 

12. Defendant denies the allegations contained 
in paragraph 12, and says that the agreen1ent 1nade 
between her and her attorney for the protection 
and collection 1of her claim was abso1utely honest, 
just and legal. 

13. Defendant denies all of the allegations con-
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tain€d in paragraph 13, and alleges that she has 
on deposit in The Bank of Montclair and in The 
M•ontclair •Savings Bank a .sum of money greater 
than the sum of $3360.00 received by her for her 
services to the estate of Augusta Phillipp.s. 

10 
14. Defendant denies that the con1,plainant 1s 

without adequate remedy in the ,oourts of law. 

20 
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0. C. BIANCHI, 
Solicitor for Defendant, Eva Barend. 

Answer of Defendant, Ovidio C. Bianchi. 
Filed June 26, 1925 as of time. 

IN CHANCERY OF NEW JERSEY. 

Between 
HANNAH LUBELL) 

Oo1nplainant, 
and 

EVA BAREND) OVIDIO 0. BIANCHI) 

Louis S. WEINTIIAL and ED-

"\V ARD I-I. HYEMS) 

Defendants. 

On Bill, etr,. 
Answer. 

The defendant, Ovidio 0. Bianchi answering the 
Bill of Complaint, says that: 

1. That to the best of his knowledge and belief 
the allegations contained in paragraph 1 are true. 

2. That defendant has not sufficient knowledge 
40 or ,belief upon which to form a conclusion as to 
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the truthfulness of the allegations contained 1n 
paragraph 2. 

3. Defendant admits that on or about April 
4th, 1924, Louis S. Weinthal of the T,own of Mont-
clair was apipointed ad1ninistrator of the Estate of 
Augusta Phillipps deceased, but he does not know 
as to whether the com'plainant had knowledge of 
the death of Augusta Phillipps at the time of said 
appointment. 

4. Defendant denies the allegations made in 
paragraph 4, and says that Augusta PhiUipps re-
sided with Eva Barend for a 1011,ger period than 
one year, that she was ill and needed the constant 
attention and nursiI1Jg of Eva Barend, that she was 
not able to take care of herself and was a sufferer 
from an incurable disease and had to be given spe-
cial food and the 1nost .minute attention. 

5. Defendant denies the allegations contained 
in paragraph 5, and says that he appeared for Eva 
Barend as her attorney and proctor in protecting 
her in her clai ,m against the estate of the said 
Augusta Phillipps, and that after the said Louis 
S. Weinthal had been appointed by the Surrogate 
of Essex County defendant did not a,ct as his at-
torney, but only acted for the said Louis S. Wein-
thal in so far as it was necssary as required by 
law to having some one appointed as administrator 
of the estate. 

6. Defendant denies the allegations contained 
in paragra .ph 6 as to the tim ,e alleged therein of 
the n1aking of the agreement between hiinself and 
Eva Barend. D~fendant alleges that in the latter . 
part of 1923 he was einployed and retained by the 
defendant, EYa Barend to represent her -in her 
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clai1n against the estate of Au,gm,,ta Phillips, and 
that he agreed to accept 25o/o of the mnount re-
coYered by EYa Barend on her clai1n and for his 
general serYices in the sajd n1atter. 

7. Defendant alleges that the allegations con-
tained in para;graph 7 are substantially true with 
the exception •of the fact that he had to perfor1n 
and did render a g1·eater ainount of services than 
that sin1ply of presenting a claiin to the ad'l11inis-
ti·ator. 

8. 'rhe defendant in answering .paragraph 8 
states that he was infor1ned and belieYes that the 
defendant Edward i-I. Hyems did render 1nedical 
services to the deceased, Augusta Phillipps and he 
has been inforn1ed that the said Augusta Phillipps 
ahvays intended and did pro1nise to pay the said 
Edvvard H. Hyerns for his serYices as her physi-
cian. 

9. Defendant adn1its that Eva Barend has funds 
on deposit in The Bank of Montclair and in the 
Montclair Savings Bank. 

10. Defendant alleges that Eva Barend has 
been a resident of the State of :New Jersey for ·a 
long period of years, that her husband Charles 
B,1rend was e1nployed by a firn1 in Jersey City for 
a period of ,n1ore than twenty years, and that he 
has now secured a better position in the City of 
Philadelphia, and that Eva Ba1·end is now a resi-
dent of the State of Pennsylvania in order to be 
with her husband; and that she has not re1noved 
fron1 the ,State of New Jersey by reason of the in-
stitution nf any law suit of any nature whatsoev ,er. 

11. Defendant has been info1'flned that the said 

,inswer of Defenda11t) O'Gidio 0. Bianchi. 

Louis .S. \Veinthal has not fileed an aocounting 
·with the Surrogate of Essex County as required 
by law, and that defendant and Eva Barend have 
for a great n1any 1nonths and on many occasions 
requested and den1anded of the said Louis S. Wein-
thal that he file an accounting of the estate. 

12. Defendant denies the allegations contained 
in paragraph 12, and says that the agreement made 
between him and Eva Barend for the protection 
and collection of her claim was absolutely honest, 
just and legal. 

13. D,efendant denies all of the allegations con-
tained in paragraph 13, and alleges that Eva Bar-
end has on deposit in The Bank of Montclair and 
in The Montclair SaYings Bank a sun1 of 1noney 
greater than the su1n of $3360.00 received by her 
for her services to the -estate of Augusta Phillipps. 

14. Defendant denies that the con1plainant is 
·without adequate rem •edy in the courts of law. 

Solicitors for Defendant, Ovidio C. Bianchi. 
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Answer of Defendant, Louis S. W einthal. 
Filed April 30, 1925. 

IN CHANCERY OF NEW JERSEY. 

Between 
HANN AH LUBELL, 

Co1nplainan t, 
and 

EVA BAREND, OVIDIO C. BIANCHI, 
Lours s. WEINTIIAL and ED-
"\V ARD I-I. H YEMS, 

Defendants. 

'-)n Bill, &c. 

Answer of 
Defendant, 
Louis ,S. 
vVeinthal. 

The defendant Louis S. Weinthal, as ad1ninis-
trator, etc. of Augusta Phillips, deceased, by Rob-
ert M. Boyd, Jr. his solicitor answering the bill of 
complaint herein al ,leges as followrS: 

1. He admits the death of Augusta Phillips as 
stated. He has no lmo-wledge nor infor1nation suffi-
cient to for1n a belief as to the other allegations in 
Section 1 •Of the bill of Complaint. 

2. He has no kno-,vledge or information suffi-
cient to form a ,belief as to the allegations of Sec-
tion 2 of the Complaint. 

3. And he admits that he was appointed admin-
istrator of the Estate of said Augus ,ta Phillips and 
duly qualified as such administrator and entered 
upon his duties of administering said estate. He 
has no knowledge sufficient to form a belief as to 
whether the crnnplainant on or before A,pril 4th, 
1924, had any knowledgP of the death of said Au-
gusta Phillips. 
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4. He has no know ,ledge or info~n1ation suffi-
cient to form a belief as to the allegations in sec-
tions 4, ti, 9 and 12 of the Bill of Complaint. 

5. He adniits that up to the month of July, 
1924, Ovidio C. Bianchi, an attorney and counsel-
lor at law of the .State of New Jersey, acted as 
pro.ctor and represented this defendant as attorney, 
alleged in ,Section 5 of t,he Bill of C01nplaint. 

G. Referring to the allegations in 1Section 7 of 
the Bill of Cmnplaint he admits that the claiin of 
Eva Barend was ipresented to this · defendant as ad-
minis,trat ,or and he is inforn1ed and believes but 
without pers ·onal knowledge that the other allega-
tions in said section are true. 

7. Referring to the allegations in .Section 8 of 
the Bill of Con1plaint he admits the payment of the 
clain1 of Edward H. Hyen1s against the Estate of 
Augusta Phillips. He denies that said claim was 
unjust and denies that the money was not due and 
owing said Dr. Hyems and expressly cha~ges that 
he ,made the ·pay:n1en t in good faith and that the 
same was justified. 

8. Referl'ing to the aUegations of ,Section 10 of 
the Bill he has no pers .onal knowledge as to the in-
tentions of Eva Barend. He admits that he has 
been informed that she is abou ·t to re1nove fro1n the 
Rtate of New Jersey. 

9. Referl'ing to allegations of Section 11, he 
admits that no accounting has been filed by him as 
administrator with the .Surrogate of Essex County. 

10. Refer1·ing to the allegations of Section 13 
of the Bill of Cmnplaint, he has no pers ·onal kno-,Yl-
edge of the intentions ·of said Eva Barend. 

10 
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Further answering said Bill the defendant Wein-
thal sh<Yws as follows : 

The pay1nents referred to in said bill were made 
by this defendant in the belief that the clain1s were 
just and valid and it -was not until after said pay-
1nents had been 1nade by him that he learned of the 

1 O existence of the Hannah Lubell herein nor did he 
knovv that she was or claimed to be a next of kin 
of Augusta Phillips, deceased. Upon receiving in-
formatiion of the 0lai1n of this complainant he took 
prope1· steps to con,~erve the estate and gave notice 
to said Eva Ba1·end to repay to hiln the monjes 
which she had received from said Estate to the end 
that the validity of her clain1 1night be adjudicated. 

Defendant further says that said Ovidio C. Bi-
20 anchi presented to this defendant .proofs of claims 

arnong which was the ·proof of clailn of said Eva 
Barend and the proof of clai1n of said Dr. Edward 
H. Hye1ns, said clain1s having been prepared by 
said attorney and said Bianchi advised this defend-
ant that said claims were valid in form and sub-
stance and advised this defendant to pay the sa1ne 
as just and proper claim .s against the estate. Said 
pay1nents were n1ade without any knowledge on the 

30 
part of this defendant of any a.green1ent betiween 
~mid Bianchi and said Eva Barend to collect her 
alleged claim against the said Estate of Augusta 
Phillips and without any knowledge of any agree-
ment bet·ween said 0Yidio C. Bianchi and any other 
claimant against said Estate, whereby said Bianchi 
,vas to receive any percentruge of the a.inount se-
cured fron1 said Estate. 

This defendant accordingly 1prays that a decree 
1nay be made by this Honorable Court requiring 

4U the s-aid Ovidio C. Bianchi, Eva Barend and Ed-
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ward H. Hye1ns to account to this defendant and 
to pay over to this defendant any and all sums of 
money found on such aocounting to have been im-
.proper ly or illegally obtained by them or any of 
them from said estate. 

ROBERT M. BOYD, ,JR., 
Solicitor and of Counsel ,with defend-

ant, Louis S. Weinthal, as adminis-
trator &c. of Augusta Phillips. 
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Replication. 

Filed June 8, 1925. 

IN CHANCERY OF NEW JERSEY. 

Between 
l O HANNAH LUBELL 

Complainant, 

and 

EVA BAREND) et als. 
Defendants. 

On Bill, etc. 

Replication. 

The replication of the defendant to the answer 
20 filed ,by the defendant, Louis :S. Weinthal: 

so 

,o 

The complainant joins issue on the Answer filed 
by said defendant. 

LAZARUS) BRENNER and GEORGE T. VICKERS) 
Solicitors for Oon1plainant. 
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Order. 
Filed March 12, 1926. 

IN CHANCERY OF NEW JERSEY. 

Between 
Lours s. WEINTHAL) as Ad1ninis-

trator, &c. of Augusta Phillips, 
Deceased, 

Complainant, 
and 

Ev A BAREND) CHARLES BAREND 
and OvrDro C. BIANCHI) 

Defendants. 

\ 

; On Bill, &c. 
-------------- Order. 

Between 
HANN AH LUBELL) 

Con1 plainan t, 
and 

Ev A BAREND) OvrDro C. BIANCHI, 
Lours s. vVEINTHAL and ED-
WARD H. HYEMS) 

Defendants. 

It appears that the above entitled causes arise 
out of the same .state of facts and that after the in-
stitution of the suit wherein Louis ,S. Weinthal, ad-
ministrator, is co1nplainant, Hannah Lubell, as 
complainant, instituted the above suit in which she 
appears as co,mplainant, and that all of the iparties 
in the first suit are made parties defendant in the 
second suit -and that _the parties in both suits have 
all consented to the consolidating thereof to the 
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Order . 

end that they 1nay be tried at the san1e tin1e in 
Essex County, an ·d have stipulated that the said 
suits be consolidated and tried before Honorable 
Alonzo Church, Vice Chancellor. 

Now, on motion of Robert M. Boyd, .solicitor for 
Louis S. Weinthal, it is, on this 11th day of Decen1-

l O ber, 1925, ORDERED that the Order of Reference 
heretofore made in the suit wherein Hannah Lubell 
is com,plainant referring the same to the Honor-
able John L. Bentley, one of the Vice Chancellors 
of this Court, and the Order of Reference hereto-
fore n1ade in the suit -wherein Louis S. Weinthal, 
adn1inistrator of Augusta Phillips, Deceased, is 
complainant, referring the .same to the Honorable 
.James • F. Fielder, one of the Vice Chancellors of 
this Court ,be, and they are hereby rescinded, and 20 
that both of the above entitled suits be and are 
hereby consolidated and as consolidated are here-
by referred to the Honorable Alonzo Church, one 
of the Vice Chancellors of this Court, to hear the 
same for the Chancellor and to report thereon to 
him and to advise what order or decree should be 
made therein. 

E. R. WALKER, 
C. 

30 Filed March 12, 1926. 
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Designation. 
Filed April 20, 1926. 

IN CHANCERY OF NEW JERSEY. 

Between 
LOUIS s. WEINTHAL) as Adminis-

trator, &c. of Augusta Phillips, 
Deceased, 

Complainant, 

and 

EVA BARENDJ CHARLES BAREND 
and OVIDIO C. BIANCHI) 

Defendants. 

Between 
HANN AH L UBELLJ 

Cmnplainant, 
and 

Ev A BARENDJ OVIDIO C. BIANCHI, 
LOUIS S. WEINTHAL and ED-
vV ARD H. HYEMSJ 

Defendants. 

Designation . 

An Order of Reference having been made bearing 
date the 11th day of December 1925, referring the 
matter to Honorable Alonzo Church, one -of the 
Vi_ce Chancellors of this Court, to hear the same 
for the Chancellor and to report thereon to him 
and advise what order or decree should be made 
therein 

It is on this 23d day of March, 1926, Ordered, 

10 

that Wednesday .the 28th day of April, 1926, at ten 40 
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Designcttion. 

o'clock in the forenoon of that day, at Chancery 
Chambers in the City of Newark, be fixed as the 
time and place for the hearing of the matters re-
ferred to me in the above entitled suit. 

ALONZO OHURCH, 
V. C. 

We consent to the entry of the above Order with-
out notice to us. 

0. C. BIANCHI, 
Solicitors of Eva Barend and Chas. Barend. 

DONOHUE & O'BRIEN, -
Solicitors of Ovidio Bianchi. 

LAZARUS B. VICKERS, 
Solicitor of Hannah Lubell. 
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IN CHANCERY OF NEW JERSEY. 

April 28th, 1926. 

Between \ 
Lours S. WEINTHAL) as Adminis-

trator, &c. of Augusta Phillips, 
etc., 

Coin plainan t, 

and 

EVA BAREND) CHARLES BAREND 
and OvrDro 0. BIANCHI) 

Defendants. 

Between 
HANNAH LUBELL) 

Oo1nplainant, 
and 

Ev A BAREND) OVIDIO 0. BIANCHI) 
Lours s. WEINTHAL and ED-
-w ARD H. HYEMS) 

Defendants. 

Transcript of shorthand notes of testimony 
taken in the above entitled cause .before his 
Honor, ALONZO ,CHURCH) Vice Chancellor, at 
the Chancery Chambers, Newark, New Jersey, 
in the presence of ROBERT M. BOYD) JR.) for 
Lours M. WEINTHAL; GEORGE VICKERS) for 
Hannah Lubell; JAMES F. X. O'BRIEN) for 
Ovidio Bianchi. 
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Louis S. Weinthal-Direct. 

Mr. Boyd: Both sides admit that their 
pleadings actually ad1nit that Mr. Weinthal, 
the adn1inistrator, my client, acted in good 
faith, so there is no dispute about that. 

LOUIS S. WEINTHAL, sworn for the com-
plainant. 

Direct-examination by Mr. Boyd: 
Q. Mr. Weinthal, you are the c01nplainant herein 

and administrator of Augusta Phillips? A. Yes, 
Sll'. 

Mr. Boyd : I off er certificate showing the 
appointinent of Louis S. Weinthal as admin-
istrator of Augusta Phillips. 

( Paper 1narked Exhibit 0-1.) 

Q. M1·. Weinthal, I sho-w you an application to 
the National Surety Co1npany for a bond to be is-
sued to you as administrator and ask you whether 
that is your signature on the application? A. Yes, 
sir; it is. 

Q. Who ·witnessed that Hignatu1·e? A. Mr. Bi-
anchi. 

SO Q. You knO"\V hiH handwriting, do you? A. Well, 
it looks like it. I ain not positive. 

Q. Frmn whon1 did you recieve this application? 
A. Fron1 Mr. Bianchi. 

Q. And when you signed it, to ,v-hom did you send 
it? A. 1\,fr. Biarnchi. 

Mr. Boyd: I offer it. 
(Paper 1narked Exhibit C-2.) 
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Louis S. Weinthal-Direct. 

Q. One n1on1ent. I will ask one more question. 
I call your attention to the answer at the foot of 
the first page, reading: "Will you in the perform-
ance of your duties in the n1atter employ an attor-
ney and agree to act as he shall ad vise? Answer : 
Yes. If so, give name of attorney and his address. 
Ovidio C. Bianchi, 243 Main Street, Orange, N. J.," 
and I ask you whether that was part of the appli-
cation ·when you 1·eceived it fro111 Mr. Bianchi? A. 
Yes, sii-. 

Mr. Boyd: I offer it in evidence. 

Q. Mr. vVeinthal, did you afterwards receive 
some proofs of claim against the estate of Augusta 
Phillips? A. Yes, sir. 

Q. I show you ·what purports to be a proof of 
clain1 filed by Eva Ba rend for $3360. and ask you 
if that was received by you? A. Yes, sir. 

Q. When you received it did you pay it? A. Yes, 
sir. 

Q. Upon whose advice? A. On the advice of Mr. 
Bianchi. 

Mr. Boyd: I offer it in evidence. 
( Paper 1narked Exhibit 0-3.) 

Q. You took from Eva Barend a general release, 
did you? A. Yes, sir. 

Q. Fron1 whom did you receive that? A. Mr. Bi-
anchi. 

M1·. Boyd: I offer it. 
( Paper 1narked Exhibit 0-4.) 

Q. I show you what purports to be a proof of 
claiin signed by Charles Barend against the estate 
of Augusta Phillips fo1· $94.95. Did you receiv -e 
that? A. Yes, sir. 

Q. Ji"'r01n whon1 did you receive that? A. Mr. 
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Louis S. W einthal-Direct. 

Bianchi. 
Q. Did you pay it? A. Yes, sir. 
Q. Upon whose advice? A. Mr. Bianchi's ad -

vice. 
Q. During that time-

The Court: Do you want to offer it? 
Mr. Boyd: Yes; I offer it. 
( Paper 1narked Exhibit C-5.) 

Q. I show you what purports to be a general re-
lease fro1n Charles Barend in your favor and ask 
you if you received that? A. Yes, sir. 

Q. Fro1n wh01n? A. Mr. Bianchi. 
Q. During that time, from the ti1ne that you ap-

plied for your appointinent as administrator-

'l1he Court: Wait a minute. Do you want 
to offer it? 

Mr. Boyd: Well, yes. 
(Paper marked Exhibit C-6.) 

Q. Fro1n the ti1ne that you applied for your ap-
pointinent as ad1ninistrator and signed this appli-
cation for a bond, do-wn to and including the time 
-when you paid this claim, did you have any other 
attorney besides Ovidio C. Bianchi? A. Up to the 
tin1e I paid those claims? 

Q. Yes. A. No, sir. 
Q. During that period, and at the tin1e you paid 

the claims, did you know that Mr. Bianchi had an 
a1-range1nent with Eva Barend and Charles Barend 
by which he was to receive 25 per cent of what he 
collected on these clain1s? A. Before he collected 
't? 1 . 

Q. Did you know that up to the time the payment 
,Yas made? A. Yes. 
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Q. When did you first learn it? A. I learned it 
in my house. 

Q. Well, when was that? A. Well, I can't ex-
actly say the date. My brother and my sister-in~ 
law we1·e present. 

Q. Was that after the claims : were paid or be-
fore? A. After the claims were paid. 

Q. After? A. Yes. 
. Q. You wish to correct your testimony, then, that 
it was before? A. Yes, after the claim was paid. 

Q. And ho-w long after? A. Probably a week or 
so afterwards. 

Q. I see. At that ti1ne, fr01n whom did you learn 
this? A. Fr01n Mr. Ba rend? 

Q. Did Mr. Bianchi ever tell you that? A. No, 
sir. 

Q. Not at any time? A. No, sir. 

Mr. Boyd: Now, if the Court please, I 
think we can stipulate that the money is in 
the bank up in Montclair, pursuant to the re-
straining order, so we don't need to go into 
that. 

Mr. Vickers: I have no questions. 

Cross-examination by NI r. Bianchi: 

Q. Mr. Weinthal, the bond was for $16,000? A. 
I believe it was, yes. · 

Q. And you are a property holder in Montclair'? 
A. Yes, sir. 

_ Q. Have been for a number of years? A. Yes. 
Q. And you are retired now? A. Yes. 
Q. And previous to your retirement were you in 

business? A. I was. 
Q. For a bout how many years? A. Twenty five. 
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Louis S. 1Veinthal-01·oss. 

Q. And you liYe in Montclair? A. Yes. 
Q. Did you know Mrs. Augusta Phillips before 

her death? A. I kne"\v her very well. 
Q. And did you kno"\V the Barends before this ap-

pointn1ent? A. Very well. 
Q. And did you know the relationship bet"\veen 

l O the Barends and Mrs. Phillips? A. Yes. 

20 
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Q. Did you know at the tin1e that you were pay-
ing this claim of Mrs. Eva Barend as to whether she 
had or had not performed any services to Mrs. Phil-
lips? A. I lm1ew she had. 

Q. I-lad you seen her perf or1n the service? A. 
Yes. 

Q. Do you re1nen1ber the disease that Mrs. Bar-
end died , of? 

Mr. Vickers: That is objected to on the 
ground the witness is not qualified. 

The Court: I will sustain the objection. 

Q. Do you know whether she had a serious ill-
ness? 

Mr. Vickers: That is objected to on the 
s-aine ground. She died, so it must have been 
senous. 

rrhe Cou1·t: Objection sustained. 

Q. Did you at the ti1ne you paid this clain1 of 
~Irs. EYa Barend haYe full knowledge of the ser-
Yice rendered by her to Mrs. Augusta Phillips? A. 
I did. 

Mr. Boyd: I object to the form of this 
question. 

rrhe Court : Yes. 
Mr. Boyd: It is not full knowledge. 
The Court : Yes. 
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!-fr. Boyd: Has no lmowledge. 
The Court: He can testify what service he 

saw rendered to Mrs. Phillips. That is all 
he can testify to. 

Q. Did you have personal knowledge of the ser-
Yice that Mrs. Barend claimed she performed for 1 O 

, Mrs. Phillips as to whether s·he had actually per-
fo1·med that? 

Mr. Boyd: I object to the for1n of that 
question. 

The Cou1-t: I will sustain the objection. 
Judge, you 1nust ask hi1n what service he ac-
tually sa"\v performed. 

Q. Did you see services performed? A. -vv ell, I 
used to visit the house quite often, pretty near every 
day, and Mrs. Phillips -was unable to do anything 
for herself and Mrs. Barend had to do it all. 

Q. ( By the Court.) What did Mrs. Ba1·end do for 
her? A. Well, they lived the1·e together, they had 
no 1naid, you lmow, or anything, and had to feed 
her and take care of her in general. She was a big, 
stout lady and very hard to handle, you lmow. She 
couldn't do anything to help herself. Mrs. Barend 
had to do eve1·ything for her. 

Q. HaYe you any idea of approxilnately the 
nn1ount of time she was sick? A. Well, she was 
sick, to n1y knowledge, I guess, about a year and a 
half, yea1· and a qua1-ter, s01nething like that. I 
don't exactly know. I want to correct that answer, 
counsellor, if you please. She was sick, to my 
knowledge, while she was in Montclair about a year, 
year and a half. I don't know how long she was 
sick in :N e"''r York. 
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Q. You say she -was helpless at that time? A. 
Oh, yes. 

Q. And she was a big won1an? A. Oh, she ,vas a 
very large w01nan, yes. 

Q. Was she bedridden ; did she have to stay in 
bed? A. I don't know anything about that. 

Q. ( By the Court.) When you called on her was 
she in bed? A. Part of the time in bed and part 
of the time out of bed. 

Cross-examination by Mr. Vickers: 

Q. ~Ir. Weinthal , you lmew that during the last 
year and prior to Mrs. Phillips- going to the hospi-
tal that she went to Ne,v York, didn't you? A. 
'\Vent to New York? 

Q. Yes. A. I don't know. 
Q. You lmew nothing about it; if she did go to 

• New York and go to New York fo.r treatment, you 
don't know anything about it, do you? A. Well, I 
lmew that at one time she went to a hospital in Ne-w 
York. 

Q. Do you know anything about her treatment? 
A. What they call a racliun1 t.reat1nent, something 
like that. 

Q. She had radiun1 treatment in New York? A. 
Yes, so I understand. 

Q. And that was throughout the year prior to her 
going to the hospital, just before her death; isn't 
that right? A. Well, Colonel, I don't know, be-
cause I was away for that-part of that ,,Tinter, you 
know. 

Q. Well, how long were you away? A. About 
two n1onths previous to her death. 

Q. And in what two months? A. I was away 
,January and February. 
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Q. And she died March 13th? A. Yes. 
Q. Of what year, Mr. Weinthal? A. 1923. 
Q. 1923. Well, then, prior to, say, the first of 

January, 1923, do you know of her going to Ne,v 
York- A. I-

Q. -to Yisit as ,vell as to receive 1nedical treat-
ment? A. I did not. 

Q. And do you know anything about her going 
with relatives of hers out in an auto1nobile? A. 
No, sir; I do not. 

Q. Do you know where Mr. and Mrs. Barend 
were throughout the su1nmer of 1922? A. No, sir; 
I do not. 

Q. Did you visit the ho1ne where Mrs. Phillips 
lived at any ti1ne throughout the sum1ner of 1922? 
A. 1922? 

Q. ( By the Court.) What? A. Yes. 
Q. vVhat 1nonth? A. Well, I don't reme1nber 

what n1onths. 'rhey are right around the corner 
fr01n where I live. 

Q. Was their house in such a position that from 
your house you could see their house? A. No, sir. 

Q. It was not. On your direct exa1nination, I 
understood you to say- (interrupted) . A. I could 
see the rear encl of it fron1 our rear end. 

Q. Fro1n your cross-examination by Judge Bi-
anchi I understood you to say you were ahnost a 
daily visitor there. A. I was, while I was home. 

Q. Then I ask you now whether throughout the 
su1nrner of 1922 you mean that you were a daily 
Yisitor there. A. I don't re1ne1nber when I was a 
daily Yisitor, but I ,vas always a visitor there quite 
often. I don't know what 1nonth it was or when it 
was. I never kept track of it. 

Q. What you rn·ean was that at times you were a 
daily yjsitor? A. At tin1es and Yerv often. . . . 

10 

10 



10 

72 

Louis S. Weinthal-Oross. 

Q. Very often a daily visitor. Now, do you know 
whether :Nir. and Mrs. Barend both went away on 
a Yacation in the sum1ner of 1922? A. If my 1nem-
ory serves me right, I think they ·were away for two 
weeks. 

Q. What becarne of Mrs. Phillips while they were 
a,Yay? A. I don't lmow. 

Q. Can you say whether or not she went ,vith 
then1? A. I couldn't answer the question. I don't 
know. 

Q. You can't answer that. By the way, as ad-
ministnttor of this estate were the effects of Mrs. 
Phillips tun1ed 0Ye1· to you? A. No, sir. 

ci. vVere the accounts, check accounts and bank 
accounts tu1·ned over to you as administrator so 
that you could 1nake some inquiry as to the condi-
tion of the bank account throughout the period that 
M1·s. Phillips liYed with i£r. and Mrs. Barend? A. 
':I.1he only thing that was turned over to n1e was 
th1·ee bank books and the bank book on the Mont-
clair bank and th1·ee banks in 1' ew York. 

Q. And how about the returned checks? A. 
Don't lu1ow anything about them. 

Q. Either on the part of Judge Bianchi or on the 
par-t of Mrs. Ba1·end or Mr. Barend did anyone ever 

3 o turn 0Ye1· to you the checks, the return checks for 
the ,dthdrawals fron1 the bank of Montclair cover-
ing that pe1·iod dul'ing which ~frs. Augusta Phil-
lips was a n1ember of the Barend household? A. 
Ko, sil'. 

40 

Q. I-Ia Ye you eyer n1ade a den1and for them? A. 
No, sir. 

Q. So that- Oh, by the way, do you lmo,v 
whethe1· Mrs.- By the way, you were asked on 
direct-exan1ination whether, throughout this period 
and up to the time of the paying of these claims, 
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~~ou had any other attorneys, solicitor or attorney, 
and you said no. A. No. 

Q. Ho,v soon after the pay1nent of these claims 
did you secu1·e another attorney or attorneys, if you 
did? A. Oh, it 1night have been a month, probably. 

Q. And who did you then secure? A. Mr. Ben-
nett. 

Q. John Bennett, who is here at this table? A. 
Yes, sir. 

Q. And through him did you make demand on 
Mr. Bianchi or on Mr. Barend or any of them for 
Youchers and accounts of the deceased with the 
Yarious banks? A. No, sir. 

Q. Frmn who111 did you receiYe the bank books 
of :.Mrs. Phillips? A. I belieYe Mrs . . Barend turn-
ed the111 oYer to me. 

Q. To you personally? A. Yes, sir. 
Q. And turned over to you the books without 

::.;ta te1nen ts 01· return checks; is that right? A. 
Yes. 

Q. I show· you four bank books, which have just 
co1ne fron1 the hands of 1fr. Bennett, attorney, and 
ask you ,vhether those are bank books and whether 
in the shape in which they are presented to you 
they were turned over by Mrs. Ba1·end to you at 
the time to which you have testified? A. Yes, sir. 

Q. And in the last bank book, ,vhich you have 
just exa1nined, the bank book of the Corn Exchange 
Bank, Hudson RiYe1· Branch, on which the1·e were, 
when the book was handed to you, three or four 
checks, cancelled checks? A. Yes, sfr. 

Q. In fact, there we1·e four, and did they cmne 
to vour hands the::..;e return checks with that bank 

V ' 

hook fron1 the hands of Mrs. Bar·end, at the tin1e 
of "\Yhich :vou ha Ye testified? A. I don't re1nember 
that, conns ·e 11 or. 
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Q. Don't remen1ber. Dfrecting your attention 
once 11101·e to the bank book of the Bank of Mont-
clair, the account appearing as beginning December 
28, 1921, and ending, according to this bank book, 
on Decen1ber 30th, 1922, I ask you whether any 
vouchers, checks, bank statements or anything else 
acco1npanied that book ·when it was giYen to you 
by Mrs. Barend. A. To, sir. 

1Ir. Vickers: I would like to offer these. 
(Four bank books marked Exhibit 0-7, 

0-8, 0-9 and 0-10.) 
Mr. Vickers: I offer four checks. 
(Four checks 1narked Exhibit 0-11.) 
Mr. Vickers : For the purposes of the rec-

ord, I would like to identify these books in 
the case: Bank book of Bank of Montclair 
marked 0-7 beginning with a deposit of fifty 
dollars on Decen1 be1· 28th, 1921, and ending 
·with a deposit on Dece1nber 30th, 1922, for 

300, various an1ounts, and having on the 
other side of the ledger a pencil men1oran-
du1n of $178.78 and in the nan1e of Augusta 
Phillips; Savings Bank book Exhibit 0-10, 
Oo1·n Exchange Bank of New York, begin-
ning ·with deposit in January 2, 1919, ending · 
·with an entry of July 10th, 1924, $4.77-I 
guess it is interest-inte1·est, and showing 
a balance of $323.09 as of that date, likewise 
in the narne of Augusta Phillips; bank book 
of the East River Savings Institution, 0-9, 
in the nan1e of Augusta Phillips, beginning 
·with a deposit on January 8, 1913, of $1,000., 
ending ·with an interest item of $63.55, 
stainped the year 1924, showing an addition, 
by way of the addition, withdrawals of 
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• 1771.62, the last ·withdrawal being July 5, 
1921; C-8, being a bank book of the Corn 
Exchange Bank, Hudson River Branch, New 
York and being the bank book from which 
the Exhibit 0-11 ·was taken-shown to the 
,vitness-first entry, November 4, 1918, de-
posH 87.66, ending ,vith a balance deposit 
as of April 22nd, 1925, of $83.84. 

Q. Mr. Weinthal, do you know how long prior 
to March 13th, 1923, the date of the death of Mrs. 
Phillips, she went to the hospital? A. The day 
she went to the hospital? 

Q. How long before the date of her death did she 
go to the hospital? A. I don't ren1e1nber. 

Q. Ho,v long, don't you ]mow about how long she 
was in the hospital in her last illness? A. She 
1night have been there a month, I guess. 

Q. About a n1onth '? A. She n1ight ha Ye been 
there a 1nonth, three weeks, four weeks, I don't 
know. 

Q. And haYe you any lmowledge as to ber attend-
ing any social affairs during the time she was liv-
ing with Mr8. Barend? A. No, sir; I do not. 

Q. Do you kno,Y anything about her going to a 
wedding in Xew Yo1·k during that time? A. No, 
• 11'. 

Q. Do you know where her bedroon1 in the Bar-
end house wm;? A. \Vhen they liYed on Willow · 
Rtreet, her ro01n was in the front on the side. 

Q. One flight up? A. Second floor, yes. 
Q. One flight up. And where did she last live? 

\Vas that whe1·e r--he last lived? A. :Xo. That i8 
,,·hen she fil·st came to Montclafr. The other house 
she Jived. it wn. a two frimil>· house, the>- all lived 
on one floor and they had the lower floor. The 

J 0 
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landlord had the upper floor. 
Q. And, when she lived in the vVillow Street 

house, did you see her downstairs as well as up-
stairs? A. I have seen her on the porch. 

Q. Sitting up? A. Yes, sir. 
Q. And around? A. Yes ; I used to pas-s around 

] o there pretty near-

20 

so 

Q. Was -she out on the street? A. Well, she 
caine out on the street, once or twice she came to 
n1y house. 

Q. In fact, she was a frequent visitor at your 
house; isn't that right? A. No; she was not able 
to walk around there. 

Q. She was a great friend of yours? A. She 
only-

Q. She was a great friend of yours? A. Yes; 
she was friendly when she was in Montclair. I 
knew her very well; ,she was a very fine lady. 

Q. Ever been friendly before that? A. No. 
Q. Didn't know her? A. No, didn't know her. 

I knew her before she caine to Montclair and as 
casual visitor at the Barends. I was introduced 
to her, that is all. 

Q. Oh, yes. vVas that while her husband was 
living? A. After he was · dead. 

Q. After he was dead? A. Yes. 
Q. You never knew this lady until after she be-

can1e a widmY; is that right? A. Yes; that is 
right. 

Q. Do you recall ,,·hen it was ,that you first met 
her? A. No; I do not . 

Q. Can you tell whether it was a year or two 
years before her death, or more than that? A. It 
might have been two years before her death. 

Q. Do you know how long it ·was before her hus-
band's deaith? A. I don't remember that. 
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Q. Do you re1nember what time of the year it 
was she first can1e to live with the Barend ,s? A. I 
do not. 

Q. Don't know ·whether it was in the spring or in 
the fall, do you? A. I can' 1t answer that, because I 
don't remember. 

Q. During her life ti1ne did you know anything 
about her banking affairs? A. Her what? 

Q. I-Ier banking affairs. A. No, s1ir ; I did not. 
Q. Never discussed 1noney questions with her? 

A. No, sir. 
Q. Never heard n1oney questions discussed be-

tween her and the Barends, either Mrs. Barend or 
Mr. Barend, did you? A. I heard her-a conversa-
tion once. 

Q. vVhen? A. That was at-I believe, on the 
porch at Mrs . Rudensy's house. That is-

Q. A,t whose house? A. No; it was not. It wa,s 
when they lived at the Willow Street house, she 
n1ade a ren1ark on the porch there, talking about 
everything in general, and she said-(interrupted). 

Q. You say, "she made a remark". You 1nean, 
Mrs. Phillips? A. Yes. 

Q. And who was present besides yourself? A. I 
believe Mrs. Barends was there. 

Q. You say you "believe" she was there. A. 
Well, she was there. 

Q. Was any body else there? A. No. Mrs . Phil-
Ji ps, Mrs. Barends and I. 

Q. What was said 1? A. And she said she hadn't 
seen her ,sister in tw-enty years or n1ore, her half 
sister, and she said she ,vanted-for the treatment 
the Barends were giving her, she wanted the1n to 
get everything, s01nething _ to t 1hat effect . 

Q. You lu1ow nothing about Mrs. Barend taking 
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charge of 1the financial affairs of Mrs. Phillips, do 
you? A. No, sir. 

Q. Do y,ou know that Mrs. Barend was kind and 
thoughtful and careful of Mrs. Phillips while Mrs. 
Phillips was an inn1ate of that house; is that right? 
A. Yes. 

Q. There was a cordial relartionshiu between the 
.L 

two; isn't that so? A. I believe they were cousins. 
Q. In fact, it was very cordial? A. Yes. 
Q. Do you know whether there was any relation-

ship between the1n? A. Oh, yes; I know. There 
was a relationship there. 

Q. There was a relat_ionship. And, from your 
knowledge, obtained from Mrs. Phillips and Mrs. 
Barend or anyone else, what did you know the re-
lationship to be? A. Cousins. 

Q. They were cousins. And Mr. Barends was 
likewise very kind, friendly and attentive to Mrs. 
Phillips; isn't that so? A. Yes, sir. 

Mr. Vickers: That is all. 

Gross-examination by Mr. Bianchi: 

Q. After you were appointed administrator did 
' 

3 0 you go to the various banks and secure from the 
Yaults certain Libert !y bonds1? A. Yes, sir. 

Q. And was there a representative fro1n the state 
of New Jersey there? A. Yes, sir. 

Q. And did you go to New York and get a certain 
chattel 1nortgage tha _t belonged to Mrs. Phillips? 
A. I didn't get it. I left it there. 

Q. But you found it there? A. Yes; the Corn 
Exchange. 

Q. And you found Libe~ty bonds in the vault in 
40 Montclair? A. Yes, sir. · 
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Q. And you also received the books with various 
deposits in the bank? A. Yes, sir. 

Mr. Bianchi: That is all. 

Redirect-examination by Mr. Boyd: 

Mr. Boyd : Just one more question, if I 
n1ay, for the sake of completing this: In the 
first place, the young lady from the Surety 
Co1npany hands to 1ne back this substitution 
and I .suggested to counsel, if we substitute 
the photostatic copy and let her have the 
original. 

The Court: Is that all right? 
Mr. Bianchi: Yes. 
Mr. Boyd: Will you kindly niark that the 

same as this? 
( Copy marked Exhibit C-2.) 

Q. I?or the sake of concluding this, Mr. Weinthal 
I show you a proof of claiin, filed by Dr. Edward E. 
Hyems against the esta:te of Augusta Phillips, cov-
·ering a period fro1n August 21 to March 12, 1923, 
the amount being $1500. That was ! received by you, 
was it? A. Yes. 

Q. And paid? A. Yes, sir. 
Q. Upon whose advice? A. Upon the advice of 

Counsellor Bianchi. 
Q. And in that connection you knew Dr. Hyems, 

did you? A. Yes. That is, I knew hiin by seeing 
him at the house there. 

Q. You have seen hin1 at the house? A. Yes. 
Q. Now ·tell the Court what your personal knowl-

edge was about'--SO far as you s:aw hin1 there-
a hout the service rendered by him; that is, ho·w 
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often you saw him there and whatever you heard 
Mrs. Phillips say about that. 

Mr. Bianchi: Of course, I have no objec-
tion to so much of the question as refers to 
the conversa ,tion of Mrs. Phillips or what 

] O the relationship of Mrs. Phillips was, but 
there is objection to the question so far as it 
relates to the service rendered by the doctor. 
The witness is not qualified to testify to that. 

Mr. Boyd: I offer this. 
( Paper marked Exhibit C-12.) 
The Court : He can testify as to how often 

he saw the doctor there. That is all he can 
testify to. 

20 Q. Kindly answer just that n1uch of the question. 
Q. ( By the Court.) How often did you see the 

doctor there? A. In order to go to Main Street I 
had to go by this house every day, in fact, a couple 
of tin1es a day, and I used to see the doctor there-
see his car there, oh, see it two, three or four times 
a week. 

Q. And for how long a period? A. Well, I 
couldn't-I don't know exactly, counsellor, how 

3 0 often, but he came there quite often for a long time. 
Q. vVell, you can give so1ne idea how long a peri-

od. I,t was not merely during the last few weeks of 
her lifetin1e? A. Oh, no; he came there practically 
-a long tilne-practically six or seven 1nonthS', to 
my know ledge. 
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JOHN A. BENNETT, sworn for the complain-
ant. 

Direct-exa ,mination by ~1f.r. Boyd: 

Q. ~Ir. Bennett, you have recently been acting as 
the attorney for Mr. Louis S. Weinthal, adminis-
trator of Augusta Phillips? A. Yes, sir. l 0 

Q. Tell us, as nearly as you can, when you were 
first retained. A. As near as I can ren1en1ber off-
hand it was about last August. 

Q. 'After you had been retained by Mr. W einthal, 
B . h"? did you haYe son1e conversations with Mr. 1anc 1. 

"'\T • A. .1. es, sir. 
Q. On whose behalf did you-or, who did you 

represent in those conversations? A. I represent-
ed l\Ir. Wein thal. 2 O 

Q. In those conversaJtions state what was said 
between you with special reference to the checks 
and vouche1·s and other papers relating to the es-
tate of Au(Yusta Phillips. A. I don't re1nember that b . 

anything was said there directly to-addressed to 
Mr. Bianchi about the checks, but Mr. Bianchi was 
there with Mrs; Barend several tilnes and Mrs. 
Ba1·end ,vas the1·e alone several tilnes, and I know 
that I have asked for the checks and the personal 
pi·operty, and at one tin1e, during one of n1y con- 3 O 
versations with either Mr. Bianchi and Mrs. Bar-
end or wt some time when Mrs: Barend was there 
alone with her husband. We had several 1neetings 
and this has con1e up rather suddenly and I can't 
recall offhand at ,vhich meeting the-(interrupt-
ed). 

Q. When you aRked for the1n, did you receive 
the1n? A. No, sir; I did not receive the1n. 

Q. What was said between · you and Mr. Bianchi 
o1· Mrs. Barend on that subject, if anything? A. 



82 

Joh 11 _{, Ben II tt- ro ... 

_..\..s I remember it. 1rr:::. Barend :::aid ._he didn't ha-ve 
the check. and that . he had no paper. of the estate 
that had not been turned over to )Ir. \'\~einthal. 

Cro.·.··-e.rami11ation by Jlr. ricker.·: 

lo Q. Augu._,t of what year doe,_, that mean: :llr. Ben-

20 

nett? You ._aid. "The last of ~..\..ugu._t". ~-i.. La,_,t 
year. I think. 

Q. Last year. 1925? A. 1925. 

111·. Boyd: -n~ait a minute. 
1rr. Bianchi: 192±. it 1nu:::t have been. 
-n~itnes:::: 1 2±. 

. 1 2± i~ the con·ect yea1·. i it? _..\._, "I""es .. _ir. 

Cro.-;.··- .ramination by Jlr. Bianchi: 

. -nnen you :::peak about "per. _onal effect~". you 
111ean clothing? A. I mean ·lothing: I meant the 
~ilve1· ware. dres. _er cover:::. little thing::: that would 
1 e on a woman·::: dresser. 

h. _..\... _my per:onal property that :::he-- in-
te1-rupted . 

- . Y u knew the 1 ulk-that L. the Lil erty 
so Bonds and jewelry had n t been touched? _..\... I 

lidn't mean the large 1 ulk of per::: nal pr perty. I 
rneant the thing.: that a woman naturally ha._, per-

nally. f paper· .:. letters. silver wa1·e. dres:::er uten-
:::il::: and things f that kind. and clothing. 

· . _md did 1rrs. Barend tell y u that :::he had 
~ome variou~ piece::: of ·lothing and thine':'. up at 
the house that hel need to thL lady? -~- ~he said 
she had tht \\Il away the cl thing 1 ecau. _e it -was 

40 u:eles:-. She said :::he had ::: me :::mall arti ·le::: f 
~il,erware. lmt n paper" r ·he ·k:--. 

., 
Uu 
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:llr. Bianchi : That i right. 

E.ramined by Jlr. ricker. : 

Thank ,ou . ., 

Q. -n~a._ anything .~aid about any fiat ·ih-er- ~-i.. 
- ~ othing wa. .:aid-

Q. -ta l le _il,-er: and ._o forth? ~..\._. I don:t-I 1 o 
._ubrnitted at one tin1e the lLt of thing:-- that I had, 

olonel \-icker..,-I think it may be in the paper 
there----saying ju.~t exactly what we did di.:cu, _,. If 
I may 1Je allowed to :::ee that lLt. I can tell you. 

)It. Yicker;:;: I a ·k the witne~·: be allow-
ed to refer to hi~ paper,_,. 

The ourt : All right . 
1rr. Boyd: ~~11 right. Go around here. I 

don't know where they are. 
1rr. Bianchi: I don't think there 1 any-

thing of ,al ue . 
-n~itne::::-~ return. _ with paper..,.) 

The ourt: _ -ow: tell u what you a._ked 
for. Let n1e ._ee that. Do you want to read 
into the re ·ord the thing:-· he a ·ked for? 

1rr. Yicker. _: Yes. 
-n-itne. _:--: Thi..: i::; an original affida,it of 

1rts. Ba rend her. _elf and thi -· will . ·how the 
whole thin . 

The ourt: A.11 right. It L 1rrs. Barend'. 
O-\Y11 affidant. 

~Ir. Bian ·hi: I was ju. _t going to , ay that 
is the situation. \Ve ga,e to him a lLt. not 
he to u:::. 

The 'ourt: Yery well. 

Thi:-: was turned. o-ver to you by E,a Barend: 
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You urged me to file papers of an accounting. 
Q. And at one time you were going to file your 

account? A. No, sir. 
Q. You stated you thought you would prepare 

for 1the account? A. I said I would prepare to file 
an accounting, if we could come to an arrangen1ent. 

Mr. Boyd : That is our case. 
The Court: That is a negotiation looking 

to a settlement. That is all that is. 
Mr. Bianchi: That is it. 
Mr. Vickers: 1\irs. Lubell. 

HANNAH LUBELL, sworn for the complain-
20 ant. 

so 

4U 

Direct-examination by Mr. Vickers: 

Q. Mrs. Lubell, where do you live? A. At the 
present time? 

Q. Yes. A. 2070 Grand Concourse. 
Q. Bronx? A. Yes, sir. 
Q. And how long have you lived in the Bronx in 

New York? A. Well, for the last twenty five years 
or n1ore. 

Q. And in 1923 where did you live, what address 
did you live at? A. I lived at 669 E. 165th Street. 

Q. And how long had you resided there? A. 
"\Vell, for ahnost twelve years, ten years sure . 

Q. Had you a telephone there? A. Yes, sir. 
Q. vVas your name in the telephone book? A. 

Yes. 
Q. And was it in the telephone book under the 

name of Lubell? A. Under the nan1e Lubell. 
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Q. 11here now in the telephone book? A. There 
now, yes. 

Q. How long have you had a telephone and how 
long has your name been in the telephone book in 
New York? A. °".Vell, I should say, to tell the truth, 
about fifteen years or 1nore. 

Q. Fifiteen years. By the way, what relation 1 0 
were you rto Augusta Phillips? A. A sister. 

Q. And a sister by the sam·e father and 1nother 
or sister of the half blood? A. No; we had one 
1nother. 

Q. One mother? A. Yes, ,sir. 
Q. And different fathers; is that right? A. Yes, 

sir. 
Q. And, except for Mrs. Lubell and yourself, 

1yere there any other children-

The Court: You mean, Mrs. Phillips. 

Q. Mrs. Phillips and yourself, were there · any 
other children of this 1nother? A. Yes; there was 
one 1nore, but she is dead. 

Q. How long ago? A. Well, she is dead now 
about six years. 

Q. Died before Mrs . Phillips died? A. Oh, yes, 
Slr. 

Q. And of the marriage of your n1other and Mr . 
Phillips were there any children? A. No, sir. May 
I understand that again? 

Q. I am wrong about that . Pardon me. It was 
the wrong marriage . Married the wrong people. 
A. Yes. 

Q. Of the marriage of your n1other- A. Yes. 
Q. -and your step father were there any child-

ren than Mrs. Phillips? A.· No, sir; n1other was a 
widow when she married 1ny father. 
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Q. And were you then her-You and Augu. _ta 
Phillip we1·e the only linng children? A. Ye , . ir. 

Q. Amd of thi. · . econd 1na1-riage econd n1arriage 
of Your 1nother. were there any children? A. Ju t 
Al;gu. _ta Phillip.. ,,nen my n1other got 1narried to 
n1y fathe1· ... he wa. a widow. 

] O Q. Augu ·ta Phillip . . and. he wa. the only- A. 
C1hild. 

Q. --{:hild. There were. a far a you lmow. no 
children of the mar1·iage of Augu ta Phillip to her 
husband. )I1·. Phillip. ? A. Xo. There wa only 
the one child. 

)Ir. Yickers: I suppo. e there can't be any 
doubt about that. I mean. that there were no 
children of that rnar1·iage of the Phillip .. 

2 O The Court : \'\-ere there any children of the 

30 

dee ea. ed child? You aid there wa. one 
child that died. 

,Yitne ._ : Al out ix: year ago. 
)Ir. Yicker. : X o children. your Hono1·. 
\'\-itne .. _: Fro1n thi:- mothe1· and father: 

the. ame 1nothe1· and father. 
The Court : Did the one that died . L~ year 

ago haYe an~- rhildren? 
,Yitnes . : X o . ... ir: ._he wa not n1arried. 

Q. A-i.nd Augusta Phillip. had no child1·en. had 
she? A. Xo. :ir. 

Q. XmY. ;vou weren't a .. d itor at the hon1e or had 
anY contact with Y0lU half, _· ter in the latter year . . 
of her life. had ;vou? A. That i right. 

Q. Did You O'et in contact with anY relatiYe of • e • 
)Ir:--. Barencl or )Ir. Ba rend? A. _ ~ o. :--ir. 

Q. Did not. Or with any relatiYe of A-i._ugu ta 

4 o Phillips? A. Oh. he might contradict that. I ha,e 
met a hrother of her . . 
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Q. Brother of who. e? A. Brother of :llr . Bar-
end. 

Q. \\Ila t i . the nan1e? A. Yery, Yery often on 
_~a. au ktreet. 

Q. \'\nat i the na111e? A. )loe Schwartz. :llr. 
)Ioe chwartz. 

Q. And. by the way. you are a widow are you 
not? A. Ye .. ir. 

Cross-examination by Jlr. Bianchi: 

Q. Let'. :ee. your na1ne wa. Lobel. ky? A. -nnen 
I fir. t got married and 111y hu. band took the ... k;v" 
off. Ye . . 

Q. A-i.nd ~-ou were known a. :llr . . Lobel. ky? A. 
At the early part of my married life. 

Q. And you are al:o known a. Hannah Faulk 
Autenrieth? A. Y . : Hannah Faulk wa. n1y 
1naiden name and my fir. t nan1e wa. Autenrieth. 

Q. Ahd ,Yilliain Augu. t Autenrieth i. your . on? 
~-i.. I. n1y on. 

Q. A-i.nd ;vou are not li. ed in the telephone book 
either under LobeLk;v or Hannah Faulk Auten-
1·ieth. A. -n-ell. n1;v name wa. changed ju. t a year 
after n1, marriac;e and I haYe been married twelYe • e 
;ear:. 

Q. Yr ell. . o. from :llarch. 192J. to the pre. ent 
time, ha Ye ;vou eYer u. ed the name Lobel ky in the 
telephone book or el ewhere? A. X o. ir. 

Q. And 1110. t of your relati,e. kne-w you a. Lo-
bel. ·k,. did the, not? A. \'\-ell. ju . t in the early . . 
part of marriage life .. ay a ;ear after. 

Di. ·cu.~. ion. 
)Ir. Boyd: olicitor of complainant, 

Weinthal offer in endence a clain1 of the 
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property filed with the administrator on Oc-
tober 17th, 1924, by Eva Barend, claiming 
certain jewelry alleged to be in the posses-
sion of the administrator on the ground that 
said articles were given to said Eva Barend 
by said Augusta Phillips ' previous to her 
death. 

The Court: Is that the jewelry that was 
over in the safe deposit in New York? 

Mr. Bianchi: Corn Exchange in New 
York. 

The Court : There is nothing in that claim, 
then. 

Mr. Vickers: I would like to have that 
book introduced in evidence now . I would 
like to examine Mr. Weinthal on that point. 
Of course, we can correct this. I offer it. 

The Court: But, if the gift was a gift inter 
vivos, it n1ust be ,acco1npanied by actual de-
livery and possession . We all lmow that. 

Mr. Bianchi: We are ·willing . 
( Paper 1narked Exhibit C-14. ) 
Nir. Vicke1·s: It is stipulated that the pro-

perty covered by this claim was in the safe 
deposit box, together with the other proper-
ty of the decea-sed, in New York at the time 
of her death and at the time of the appoint-
ment of the ad1ninistrator. 

Mr . Bianchi : That is correct . 
The Court: Then let that go on the record. 
Nir. Boyd: We don't know anything about 

that, but I have no doubt it is so. 
'1.1he Court : Very well. Let that stand on 

the record. I can't see how that is trans-
ference of poRsession . 
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ANNA COHN, -sworn for the complainant. 

Dfrect-examination by Mr. Vickers: 

Q. Mrs. Cohn, where do you live? A. Woodhav-
en. 

Q. In :New York sta 1te? A. Yes ; in Long Island. 
Q. Were you 1·elated to Augusta Phillips, who 

lived in :Niontclair in 1922, and 1923? A. Yes; 
counsellor. 

Q. You were related to her. What was the rela-
tionship? A. Cousin. 

Q. First cousin? A. First cousin. 
Q. Or second? A. First cousin. 
Q. First cousin. And did you visit her there 

when she lived there? A. Yes, sir. 
Q. Do you know Mr. and Mrs . Barend, Mrs. Eva 

Barend and Mr. Charles Barend? A. Well, I 
know them from when I met ·the1n there and I was 
twice over to the house. 

Q. ':I.1wice over to the house. Go over to visit 
Mrs. Phillips, did you? A. Yes. 

Q. And, ·when you went over to visit, did you see 
both Mr. and Mrs. Barend each tin1e "'lvhen you 
were there? A. Yes. 

Q. And can you tell us about when it was that 
)·ou went over to visit Mrs. Phillips? A. Well, I 
went over every other week or three weeks, you 
know. It is a far distance and I aint a young per-
son any more. I an1 not -so go'od for traveling. 

Q. You mean, you didn't go every week, but went 
every othe1· week 01· every three weeks-, s01netimes? 
A. Yes. 

Q. While she lived "'lvith the Barends, do you 
mean? A. Yes. 

Q. And did you call Mrs: Phillips "Cousin Gus-
f-liE<''? A. Rm·e . 
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Q. That is what she was, Gussie. Now, when 
you "\Yent over there to visit, where did you find 
Cousin Gussie on these -visits? A. Well, from the 
first start, you know, she was walking around, sit-
ting on the porch; then, of course, in the month-
I don't know exactly how many months that she 

l O "\Vas laid up, but when she was very sick they took 
her to the hospital. 

Q. And, .fro1n your recollection, about how long 
before her death did they take her to the hospital? 
A. 1Vell, I couldn't tell that exactly by the month. 

Q. Wias it about a n1onth, would you say? A. Oh, 
I think it was 1nore. 

Q. You think it was n1ore. And did you see her 
in the hospirtal? A. Yes. 

Q. 1Vhen did you see her and where was the hos-
20 pital? A. In Orange. 

Q. In Orange. Did you ever see Cousin Gussie 
in New York during the time-- A. Yes, often. 

Q. Just wait half a n1inute. During the tilne 
she was living with Mr. and Mrs. Barend, did you 
:-;ee Corn;;in Gussie in :Xew York? A. 1Vell, that 
tilne she was living herself in Tew York. 

Q. No. I n1ean after her husband died, after Mr. 
Phillips died. A. Oh. 

30 Q. And she "\Yent to live with Mr. and Mrs. Bar-

40 

end. A. Yes. 
Q. Did you eYer see her at any social function 

or at any place in New York? A. Yes; I seen her 
before she 1noved. 

Q. Ko. Afterwards. After"\vards at some wed-
ding or something did you see her? 

~Ir. Bianchi: I object as leading. 
Mr. Vickers: It is hard to-
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Q. Do you kno\Y whether she went to the doctor's 
in :New York? A. Yes, that I know, but I don't 
lmow exiactly the time she went, because my son 
took her to the doctor. 

Q. How did you see her? A. Well, I didn't see 
her when-(interrupted). 

Q. Does your son drive an auton1obile? A. My 
son does. 

Q. Did he ever bring her to your house? A. No; 
not to 1ny house. She came over to my house when 
she was by Mr. and Mrs. Barend. 

Q. That is what I have been asking you. During 
the tin1e she was lidng with Mr. and Mrs. Barend, 
Cousin Gussie can1e over to -visiit you, didn't she? 
A. Yes. 

Q. Who brought her over? A. She can1e herself. 
Q. She came herself. 
Q. ( By the Court. ) How 1nany tin1es? 

Mr. Vickers: I beg your pardon? 
The Court : Ask her how 1nany tin1es. 
Mr. Yickers: Yes. 

Q. How n11any tin1es? A. Once. 
Q. Yes. A. And then she stood overnight. · 
Q. Stayed overnight with you. Do you re1nen1-

ber about when was that? A. Oh, that I couldn't 
ren1ember. 

Q. vVell, how long before her death was it, a 
1nonth or a year? A. Oh, that was a couple of 
n1onths before her death. 

Q. A couple of months before her death. And 
when you say a "couple", do you 1nean two or s01ne-
thing 1nore than one? A. Oh,' yes. I mean maybe 
four or fi-ve or six n1onths. 

] 0 

30 

Q. Oh, yes. 1Vhen you sa~- "couple" you n1ean ,o 
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four or :fiye or six. Did you eYer see Cousin Gus-
sie doing anything about the house in :0-Ir . Bar-
end's, ·when she liYed at i\Irs. Bar·end's? .... ..\._. Frorn 
the start, you lmo·w, he helped her along a little, 
for instance, pealing potatoes and Yegetables, and 
o on, but later· on she didn't. 

l O Q. She did not? A. :X o. 
Q. "\"\no else "\Yas with you, if anybody, on these 

Yisits that you rnade to the Barend house, when you 
sa ·w ~Irs. Phillips there? A. For-n1y son and my 
daughter-in-law wer·e with me. 

Q. And what is the on's narne? A. ~Iorrel Cohn. 
Q. He is not her·e? A. :X o. 
Q. The daughter-in-la" here? A. Yes. 
Q. She wa with you? A. Yes. 
Q. On how rnany occasions- was your· daughter-

20 in-law ""ith you? A. Always when I went. 

so 

Q. She accon1panied you, she took y~u? A. Yes. 
Q. Is that right? A. Ye.·. 

)Ir. Yicker : That is right. 
The Court : Any cro ? 
)Ir. Bianchi: So question . 
:\Ir. Yicker : Do you lmow whether :Uirs. 

Ba rend wa a trained nurse or not? 
"\Yitness: :\Ir . Barend, no. 
Mr. Bianchi: -n'"e don·t clai1n he was a 

trained nur e regi tered trained nurse. 
· )Ir. Yicker : All right. 

SADIE COH:X, "\Yorn for the con1plainant. 

Direct-examiHation by Jlr. rickers: 

Q. You are i\Ir . :\Iorrel Cohn the daughter-in-
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law of this Jast witness; is that right? A. That is 
i-ight. 

Q. In her lifetin1e, did you know i\Irs. Augusta 
Phillips? A. Yes. 

Q. "\Vhere did you see her, if any place, during 
the early part of the year 1923 and the year 1922? 
A. "\Yell, I belieYe, during the year, the early part 
of 1922, she wa li,Ting at ·hon1e; her husband, I be-
lieYe, :fir died in 1922. 

Examined by th~ Court: 

Q. "\Yell, after· her husband died, did you go to 
see her? A. Ye . 

Q. "\"\nere? A. I went to see her at her home, 
and after she 1110Yed to l\Iontclair. 

Q. You went to see her in i\fontclair? A. Yes. 
Q. How n1any tin1es? A. "\Vell, I just don't 

kno"\,T how n1any time., probably three or four times 
all-told. 

Examined by 1llr. rickers: 

Q. And with whon1 did you go, if with anybody, 
when you went to :Oiontclair to see :i\Irs. Phillips? 
A. "\Vell, when I went on Sundays, I went with my 
husband and n1y n1other-in-law, and, I belieYe, once 
I went n1yself during the week. _ 

Q. And oYer what period of tirne did these Yisits 
. tretch? A. '\Yell, they 1nigh t ha Ye been eYery three 
weeks, ,they n1ight ha Ye been eYery four weeks. I 
just can ·t say definitely. 

Q. Can you tell u what part of the year 1922 
they coYered? A. 1Vell, I really couldn't say, be-
cause I don·t reme111ber the 1nonth, or so, just the 
1nonth. I went oYer I ren1en1her that. 
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Q. ,Vhen you ·went there, where did you find nfrs. 
Phillips? A. ,Yell, at the beginning, she was sit-
ting at the table and so on and later on, when she 
took sick, she was lying in bed. 

Q. And did you eyer see her doing anything 
there? A. ,Yell, nothing to speak of, really. 

Q. \\~ell, uppose you tell us what it was so that 
,ye can speak of it or not whether it is indecent. 

The Court: Now, don·t tax your o"~ wit-
ness. ,vha t she 1neans is she didn't see her 
doing Yery 1nuch. ( To witne s:) What did 
you see her do? 

,Yitne s : :X o re~l manual labor work, ju t 
1nay be doing a few Yegeta bles and so on, 
hke-a -th at . 

Q. In the kitchen? A. In the kitchen. 
Q. And, when you say you went OYer with your 

husband. did you go there by train or driYe in an 
auton1obile? A. :Xo: we went there in a n1achine. 

Q. Did you eYer see )Irs. Phillip in a n1achine? 
A. :Xo. 

Q. Did you eYer know about her going in a 
machine, frmn anything . he said to you? A. _._ o. 

::\-Ir. Bianchi: I object. 
The Court : She . aid no. 
,YitnesR: :Xo. 

Q. Did you eYer see l\Ir . . Phillips in _Tew York 
after her husband' death; after l\Ir. Phillip' 
death, and after he went to liYe with l\Ir. and l\Ir . 
Barend, did you eYer see her again? A. There was 
onl, one time he can1e oYer to 111, house. 

V 

Q. And what wa. that occa ion? A. "ell, I 
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don't think it was really any occasion. I believe 
it was of a Friday and she stayed o-ver Saturday 
and from 1ny house I took her to New York to see 
1ny mother and fron1 n1y 1nother's house she went 
hon1e. She ,Yas the only- (interrupted). 

Q. ,,rhere were you liYing at that time? A. In 
Long Island. 

Q. In Long Island? A. In "\,Voodha Yen. 
Q. And ho,y far away was it fron1 your house to 

your n1other·s house? A. Well, n1y 1nother lived 
uptown Xew York. 

Q. And how did you take Mrs. Phillips from your 
house to your 1nother·s house? A. ,ve went by 
train. 

Q. The Long Island Railroad you 1nean? A. 
The Long Island Railroad and subway. 

Q. And fron1 the Long Island Railroad station 
how did you go? A. "\,Ye took the subway. 

Q. Subway. And can you fix that tilne, approxi-
1nately, when that was? A. ,vell, I think-that is 
real hard to say. 

Q. "\,Vas it sun1n1er time, winter tin1e, spring 
ti111e? A. X o; it was in the fall of the year, I be-
lieYe. 

The Court: Fall of 1922, then, that would 
be. 

"\,Vitnes. ·: Fall of 1922, I belieYe so. 

Q. Do you 1nean the fall of the ye,ar before her 
death? A. Yes. 

The Court : That would be 1922. 
:Jir. Yi ckers: 1922, your Honor, yes. 
,Yitnes s : 1922. 

Q .. And did you eyer see her at any fan1ily wed-
ding in :Xe,,-York? A. :X o. 
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Q. Do you ren1e1nber the tin1e that she went into 
the hospital in Orange, her last illness? A. I don't 
re1ne1nber the time, no, but I know I visited her at 
the hospital. 

Q. Do you reme1nber the occasion of her going 
there? A. No ; after she ,vas there, we were in-

] 0 f orrned she was in the hospital. 

20 

Q. She was 1 in the hospital? A. Yes. 
Q. Can you give us any idea how long that was 

before her death? A. No; I can't say definitely. 
It might have been a n1onth; it n1ight have been five 
·weeks. I can't say definitely how long she was in 
the h o-spital. 

Mr. Bianchi: No questions. 
The Court: That is all, madam. 

JOHN A. BARBEN, s-worn for the co1nplainant. 

Direct-examination by klr. Vickers ,: 

Q. What is your occupation? A. Assistant 
cashier, Bank of Montclair. 

Q. And are you here under a subpoena duces te-
cun1 to produce certain records of the bank of the 

30 account of Augusta Phillips, deceased? A. I ain. 

40 

Q. Have you produoed them? A. I have. 
Q. Are these the bank records dealing with .this 

account of Augusta Phillips of 149 Clairmont Ave-
nue, and the second one being 30 North Willow 
Street, lVIontclair? A. They are. 

Q. And do these accounts, which you have pro-
duced, sho,v the deposits and ·wi,thdrawals of that 
account fr01n the dates indicated and covering th 1e 
period indicated by the account? A. Yes, sir. 
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Q. In addition to that, what record, if any, of 
the bank have you as to what was done with the re-
turn checks covering these withdrawals? A. 
Statements , showing whether or not statem ,ents were 
delivered, statements with vouchers over our coun-
ter or 1nailed. 

Q. And what does that record show with respect 
to the vouchers? A. Do you want it in detail? 

Q. Yes. Suppose you read it in the record, if 
there is no obj,ection. A. On February 17, 1922, 
a staten1ent as of the close of business of February 
7 of the same year was delivered to Mrs. Eva Bar-
end, signed in that name. On August 7, a state-
1nent as of JYiarch 20th of 1922 was: delivered ,to Mrs. 
Phillips, her own signature appearing. On August 
7th a staten1ent as of that date was n1ailed and ac-
knowledged on August 16th the same year. 

Q. (By the Court.) To whon1 was it mailed? A. 
It was mailed to Mrs. Phillips ait 30 North Willow 
Street. A change of address was made later. O1i 
Dece1nber 12th, 1922, a state1nent was n1ailed and 
not acknowledged. That staten1ent was 1nailed to 
a different address, 149 Clair1nont Avenue; and on 
February 17th, 1923, ia sta,tement with vouchers as 
of the close of business of February 3rd was deliv-
ered to Mr. Louis Barend a.t our counter. 

Q. And that concludes the record as to the re-
turn vouchers; is that right? A. Yes, sir. 

Mr. Vickers: I ,vould like to offer this rec-
ord of the delivery of the s,taternents · in ,evi-
dence. 

Mr. Bianchi: No obj.ection.. 
( Paper 1narked Exhibit C-15.) 
Mr. Vickers: As to· the Exhibit C-15 I in-

vite ~-our 1-Ionor's ·attention to n c01npar1son 
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of signatures between that and the Exhibit 
C-13, the signatures of Eva Barend, C-13, be-
ing adn1itted as an affidaYit signature by Eva 
Barend. 

The Court : Yes, I see. ( To ,, itness) 
Do you know 1Irs. Barend? 

l O '\Vitness: Only by sight. I met her once. 

Q. Is :Oirs. Barend in the court room? Is this 
the lady to whom you refer? A. Yes, sir. 

Q. (By the Court.) \Yell, did you see her sign 
that receipt? A. I did not. 

)Ir. Yicker : I offer in eYidence the bank 
statement . 

The Court: It ,,ill be receiYed. 
20 ( Two staten1ents 1narked Exhibit C-16.) 

Cross-examination by 1lfr. Bianchi: 

Q. These were all long before her death, to rthe 
be t of your know ledge? A. Yes. 

The Court: The deeds are here, 1922-
February, 1922, and August, 1922. Febru-
ary, 19:23, was a n1onth before her death, was-

30 n·t it? 

40 

~Ir. Bianchi : Yes, she died in March, 
19:23. 

'fhe Court: ,Yell, we can get that. 
)Ir. Bianchi: That speaks for itself. 
The Court : Yes. 
)Ir. Yicker : That is the ca e for the con1-

plainant, Hannah Lubell. 
The Court: ,Yell, now, what is the de-

fense? 
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CHARLES BARE:XD, s,vorn for the defendant. 

Direct-examination by jJ,fr. Bianchi: 

Q. You are the husband of EYa Barend? A. Yes, 
n·. 

Q. And did you know Augusta Phillips before 
her death? A. Yes, sir. 

Q. Did she stay at your hon1e? A. Yes. 
Q. Fron1 when to when? A. From September, 

1921, until October, 1922. 
Q. And then what becan1e of her? A. She had to 

go to the hospital. 
Q. '\Yhat hospital? A. St. ~Iary's in Orange, 

:X ew Jersey. 
Q. How long "~a. she at the hospital? A. From 

--(interrupted). 

The Court: About a month. 
)Ir. Bianchi: Pardon n1e, your Honor. 

A. FiYe n1onth , fron1 October to iiarch. 
Q. ,Yas she there at the time of her death? A. 

Ye,, sir. 
Q. Fro111 the tin1e she left her hon1e to the time 

of her death she was at the hospital? A. From the 
tilne she left n1y ho1ne, yes, sir. 

Q. And when. he was at your home "~as she well 
or ill? A. Ill. 

Q. And do you know the disea e she wa suffer·-
. f ? \ "~ . 1ng 1·0111 . ....--i. .1. e. , sir. 

)Ir. Yickers: That is objected to on the 
ground the witness is not qualified to testify. 

'fhe Court: Yes, I don't uppose--It is 
Yery plain to us all, I think, that she wa 
·uffering fro111 cancer; otherwise he would-

80 

n't ha Ye had radium treatment. , 0 



102 

Charles Barencl-Direct. 

irr. Yickers: I think that is so. 
)Ir. Bianchi: I will adn1it that is so. 
irr. Yickers: And so will I. 

Q. ,Y as she Yery sick, or how was she? A. Very 
sick, indeed, yes. 

] o Q. And who took care of her? A. l\frs. Barend, 
and at tunes had to haYe somebody to help Mrs. 
Barend. 

Q.. :Xow, "\Yhat did ~Irs . . Barend do for her? A. 
EYerything possible that anybody could do to help 
her. 

Q. But try to gi,·e n1ore detail. A. For in tance, 
)Irs. Phillips required treatment. 

Q. \'\7b.art kind of treatn1ent? A. ,vell, inwardly. 
Q. ,Yha t do you n1ean by that? A. '\V ell, •he 

20 had to-they had to use inward treatment for her 
and giYe her injections for some treatment that the 
doctor prescribed: ~Irs. Barend had to use a 
.·yringe . 

30 

Q. The rectun1? A. Yes. 

nir. Yicker : Objected to unless this wit-
ness speaks of his own knowledge. If he 
does, I don't object to it. 

Q. Did you see your wife treat her? A. \'\rell, 
I didn't ee her outright. 

The Court : ,Yell, then, do not testify to 
it. 

:Jir. 1?.ianchi: All right. 

Q. \'\nat el e- \'\nat did you see her do? A. 
1Ir, . Barend, while she wa confined in bed, had to 
wait on her, cook for hP1· actually feed her take 

40 general care of her. 
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Q. ,,no did the bathing, do you know? A. Who 
did what? 

Q. Did she recei Ye a bath? A. :X o; l\frs. Barend 
had to bathe her at times, too. 

Q. Did you recei Ye any con1 pensa tion fron1 }frs. 
Phillips for ~hat? I n1ean, did she pay while she 
was in the house? A. :X o, sir. 10 

Q. "\,Vere there conYer. ations between irrs. Bar-
end and nir, . Phillips that you heard concerning 
payment? A. Yes, ~ir. 

Q. ,vhat ··was said? A. She oft times, not once, 
but a dozen tin1es, iI11pressed it upon irrs. Barend. 

}Ir. Yickers: I object to the impression. 
The Court : Yes. 

Q. State what did she say. A. She said to Mrs. 
Barend a nun1ber of times not to worry, that she 
·would compen ate her in a lun1p. 

Q. How? A. That she intended to leaYe all she 
had to her, or most of it. 

Q. By what n1anner of paper? A. By a will. 
Q. Do you knm, whether a will was n1ade to that 

effect? A. ,Yell, the will was n1ade, ye. , sir. 
Q. How many will ? A. Two. 
Q. ,Yha t was the first one? A. The first one was 

a "ill witnessed by :\Ir. Loui. "\,Veinthal. 

irr. Yicker s: Objected to, the witness tes-
tifying to the contents of a paper that is not 
in eYidence and "'"hich would speak for it-
self if it ,,-ere in EIT"idence. 

The Court: Su tain the objection. 

Q. You haYen·t that first _will, ha Ye you? A. :Xo, 

20 

80 

sir: it was destroyed by :\Irs. Phillips. 0 
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You ha,e th ·e · nd mll? A. -ell . -we ha,e 
a c py f it. 

. The ~econd mll -wa: ffered f r pr hati n? _-1._. 

The sec n -will -wa-: :ffered for prol ation: y . . _ir. 
. Did 111 :::. Philli ._ pay anv of , ur hou:::ehold 

:s:pen::e~ uring her ickne -:::? _-1... _ - • :::ir. 
i y u ha ,e to ha ,e any :::pecial f for her? 

A. Ye::-. ::ir. 
• _-1..fi did you foll -w the d ctor ·::: in ,s1:ru ·ti us 

rn g:rnn her f d and tatincr ·are f her? _-1... Y e;::. 
-·u·. 

~-

· ewelry? 
Ii -_ had? 

. And 

Ye~. :::ir·. 

-w anythinCT al ut thi.:::: 1u :::n n 
you kn w the ·e-welry tha 1Ir:::. Phil -

_-1.__ I kn -w o it: ye~. :::ir. 
y kn -w "Whate,er hap erred erween 

her· n thi ~ 1ue~tion. i ... anyrhinCT? _ . 

. T 11 lL what you hear said? 
ga,e it t 1Ir:::. Baren f r c. Qi.ft. 

A. That - :::he 
I her take 

i . h1r ·he was cr in t lea,e it t her anyh -w and 
... e micrht a::: well .... < ke it. r ". Baren t kit an . 

I ,houl ay.: afte~ar ~he 
r a ·k. ellincr her that -:he 'dn't "Wan 

to kee the h us . t take it an ut ·i 

in the ,c.n1lt with th re::t f he ... · s-ru..ff. 
. _.\_t the h s -ial v-1. -r here any er ma e by 

_J::~. Phin · .. -. o y u al ut t rning ,er 
rhi , e,nr Tell 1:· "Wha-r -

- . II'. 

7ie1· . .., _.\__ J:ary· · H , 1 a m ranCTe. 

. , at to k I la ·e then~? _.\__ I 1'ent 
ee her· n ,enrn~ an .~h ol n1 go 

-r a la -yer. I 1. - her r -what r '"3e. ,_ e 
-1. • "I 1'ant t ·n e,eryrhing I ha, go- o,er 

, an · e a re he nly o - a ca e 

1 5 

·7 arl .· Bar 1ul-Dir ct. 

anythin<Y ab ut n1e and I -want to tui-n e,erything 
I (1' t ,er t y u ... and I refu -_ed to do it . 

- . Di ::he e,er tell you for how lon 0 a peri ::he 
ha n t ::een her ·:Lter or ·rtep<.i. _rter? A . Ye~. ,_ir. 

. F r h -w l nCT? _-1.., If I remen1ber riCThtly: 
al ut t-wenty year ··. eighteen t twenty year ··. 

y u kn -w whether · r:::. Phillip:.: e,er re-
cei,ed an, mail from her :..d.:::ter at ,our home? -~ 

L L 

_ -e,er at n1y h me . n . :ir . 
- . -IBY teleph ne ·alk fr m her? A. _- . ··ir . 

i y u kn w J r~. Lubell yourself? \\ ell. 
I did kn w her: I met her on :::e,eral occa._ion~ a 

many year: acro. 
. Y u kn " her a:: 1I r.~. Autenreith? _-1.__ rs. 

_.\_utenreith . ye-:. ::ir. 
. -ill Lol elsky? A . "- 11. I hadn 't :-:een her 

after :::he 1 ecan1e _J r:::. L ebky . I hadn 't ~een 1I r:::. 
_ utenreith in a numl er of ye-<1.r ~-

. You kne-w her a._ }I r ··. Autenreith? _.\__ I 
kne" h r a,_ 1I r:::. _-1..utenreith. I w ldn 't ha,e 
kn wn her if I met her . 

. 1\~en Mr:::. Phillip::: -wa--: at the ho:::pital did 
y ur-wif (1' there t ,i:::it her? _-1._, Ye: . sir : wte 

. . H o-w ab nt yo 1? _.\__ }I e? E,ery niCTht. ~ un -
lay ·· inclu e . 

Y u went the1·e? _-1... - es . ::::ir. 
. T the h ::pital? A. T the ho ~ pital. 

. . D i , u 1 rincr her an, di:::he::: or annhinrr? 
L L < 

A. Ye:::: I had t1' ,acuun1 h ttle.s that I tr tted 
l r-ween :ll ontclair an rancre ,er there . CY t tak -
incr her little deli ·a ·ies that :::he di 't get in th 
h :~pital. and :· e ·ial f ._ for· her . :::u ·ha.~ :.: u :::. 

. _.\_n how many n1onth all -t l -wa:: r:::. Phil-
Ii · at Y"O u· h me? _ . ~-1.. ut thirte n m nth~. 

J 0 
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Charle.· Barencl- ro ·.·. 

1Ir. Bian ·hi: That i. all. ro .. _ examine. 

Cro.·.·- .ramination by Jlr. ricker..,: 

Q. You ay ..,he wa._, at your home about thirteen 
111onth._? A. Thirteen month'"'. y . ir. 

Q. Can you fix the date when he a1-ri,ed there? 
A. -n-ell. ~epten1be1·. the early part of epten1ber 
I belie,e a1·ound the fir t of ~epten1l er or e · nd; 
s01nething like that. 1921. 

Q. ~-1--nd on what date did he go to the hospital? 
A. -n-ell. I couldn't ~ay the exact date. ir: ._he went 
1n ctober. 

Q. You don't remember whether it wa the fir:--t 
of ctober or the latter part of cto er. do y u? 
~ . I can't ::;ay. :::ir. 

Q. h. -nnere did you ._pend your· ,acation in 
1922? ~-\_· ~J:y ,acati n? 

. Ye ._. A. -nnere. 1922? -n-e were away for . 
I think. ten day .. 

The ourt : That L n t the q ue tion. 
,Yitne:'s: I ·an't ju:::t rememl er now where 

we were. 

Do you meant ;-..ay you can't re111en1ber- A. 
SO ne minute. plea. e. 

- . -"-here in the "Uilllller f 1922 y u ::;pent y ur 
,acati n--<:an't re1neml er that: i. that what you 
. ay? A. ne minute. now. let me think. 1 :..2. 

h. ye:'. we went to _-ew Y rk ._ ate up t Hi 0 ·h-
land:--. _~ew Y rk. 

- . And when did y- u g ? ~-1--. I think it ,,a:-- in 
_ 1gu t. r ten da,:'. 

C L 

- . -n-ell. do y u kn w whether it wa::: in ~~ui:,u.:t 
40 1· ~ept ml er? A. Augu: . I 1 elie,e. 

Clrnrl .· Bar nrl-Cro.·.·. 

Q. Do you know what part of the month of Aug-
u.·t? ~-\_· I think it wa.· the fir.rt: week. I think-fir t - , 

"-eek in Augu.-t. 
Q. First week in Augu t? A.. Ye ir. 
Q. And what happened to }Ir ~. Phillip during 

the tin1e that T"OU were on vour ,acation? A. "'\Ye 
had a pra ·tical nur.·e to take care of her. 

Q. ,1no wa. it? A. I ju:t can't recall her name. 
I don"t know hel' nan1e. I can't ju t recall her name 
now. 

Q. Had you known her l efore he came to the 
hou. e? A. _-o, ir. 

Q. -nno ·ecured her? A. l[r . Barend, I belie,e. 
Q. Don't you know? A.. ir? 
Q. Don't you know who . ecured her? A. lrr . 

B::i.rend. 
Q. Did you ha,e anything to do with lrr . Bar-

end·. financial affair ? ~Ir'"'. Barend' . financial 

Q. Do ~- u know whether or not lrr . Phillip ..,-
~-\_, Did I ha ,e anything to do with her financial af-
f . 9 au·._. 

Q. Ye . ..:. -~· _-ot in an official c.apacity: no . . ir. 
- . _-o. In any capacity. A. _-o: any more than 

ca._h a check for her occa.:ionally; loan her money. 

10 

Q. And what happened to the checks that lrr ..,. 30 
Phillips drew on the Bank of l[ nclair? A. -nnat 
happened t then1? 

Q. Ye ._. A. I don·t know . . ~ir . 
Q. -nno is Loui.~ Bar-end? A. l[y on. 
Q. Do you know anything a bout hi_ going to 

l[ ntclair to withdraw checkt fron1 that-

The ourt : Her·e it i~. 

-on that bank? ~-\_, _-o, ir;Idonot . . 
I .·h "- you Exhil it -1:- and a:-:k you whether 4 
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Charles Barend-Oross. 

Examined by the Ooilrt: 

Q. How long did you haTe a nurse there, ho°'v 
n1any weeks? A. Well, we-- Let n1e ask-under-
stand the question. 

Q. How long did you haTe a nurse there? A. 
l O \Vhat? 

Q. To take care of ~Irs. Phillips? A. Oh, to take 
ca1·e of lir . Phillips? 

Q. Yes. A. "\Ye had a nurse there while we were 
R\Yay on our Yacation. 

Q. How many weeks? A. About ten days or two 
,,-eeks. 

Q. And you neYer had a nurse any other tilne? 
A. Xo, sir. 

20 Erramined by Ur. rickers: 

ao 

40 

Q. Except for going to X ew York to the hospital 
and this one occasion when you say ~Irs. Phillips 
went to Long Island, while she liTed in your hon1e, 
)I1·s. Phillips was unable to go out alone; is that 
i-ight? . ..-\ ... \Yell, she could go out alone, she could 
go out in a manner alone; she was helpless, she 
could get on the porch; she was like any wo111an 
,Tould be in that condition. 

Q. Did she go a way fron1 the porch excepting the 
tilnes that you haYe 1·eferred to; did she Yisit the 
neighbors, so far as you know; did she go shopping, 
or anything like that? A. Xo; she didn't go shop-
ping: she couldn't go shopping . 

Q. So far as you know, did she ha Ye any business 
affair to attend to? A. X ot that I know of. 

Q. Do you know anything about her expendi-
tures? In connection with that, I call :rour atten-
tion to these accounts, C-16, and show you that 
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there appear he1·e ainong the disbursements, and at 
fairly regular interYals, iten1s of 65. withdrawn 
therefron1 up to a tin1e when the an1ount appears 
to be didded and they are $22.50. Do you know of 
anT- A. I don't know anything about that. 

V . 

Q. Don't kno,v about that, nothing at all? A. 
No; absolutely nothing about her private affairs, 10 
as far as that is concerned. 

Q. You say you cashed checks for :Nirs. Phillips. 
\Vhen you did cash check , were they drawn to cash 
or your order? A. Cash-dra'\'\:n to n1y own order, 
n1ade out to 111e personally. 

Q. "\\nen ~Irs. Phillips died, did you make any 
effort yourself to find Mrs. Lubell? A. Did I make 
any effort? I had a counsellor for that purpose, 
1r. 

Q. Did you 111ake any effort? A. Did I? :X o, 
. ir : I didn ·t personally, no. 

Q. You knew that she was known by the naine of 
Lubell as well as by the nan1e of Lobelsky and Au-
tenreith, didn't you? A. Ko, sir; I did not. I 
don't know what she wa. known as. 

Q. X eYer knew that? A. X eTer knew that. 
Q. XeYer knew-(interrupted). A. Her own 

, ister didn't know it, ,Yhether it was Lobelsky or 
Bell or what. I know irrs. LobelskI, as I under-
:-;1and her name is, as ::\Irs. Autenreith. 

'.rhe Court : I think we better adjourn for 
luncheon and co111e back at two o'clock. 

Koon Recess 

Q. lVIr. Barend, I show you a paper writing and 
ask ~·ou whether that is the paper-copy of the pa-

30 
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per which you read on this occasion that has, been 
ref erred to as1 the reading of the will. 

Mr. Bianchi: I have the original here. 
The Court : Let us have the original. 
Mr. Vickers: All right. 

Q. Supplementing 1ny question by showing you 
the original, do you have to read it all through to 
find out if that is the paper? A. That is the paper, 
yes. 

Q. Now, then, when you read that paper you 
knew that Hannah Lubell was known as Lubell, 
didn't you? A. Well, I didn't know. I knew it 
fron1 this paper. 

Q. Pr01n this paper? A. Yes. 
20 Q. So that, within a week or two or three weeks 

after the death of Mrs. Phillips, you knew that 
I-Iannah Lubell was known by the name of Lubell; 
is that right? A. That s:he was known by the name 
of Lubell? 

Q. Yes,, tha ·t that- A. It states there "Lubell" 
or "I.;o beh;ky". 

Q. Can you answer 1ny question? A. I didn't 
know whether sihe ·was lmown by the naine of Lu-

30 hell or Lobel ,sky. 
Q. Can you answer my question? A. I didn't 

know whether she wa ,s, known by the name of Lu-
bell or Lobelsky. 

Q. You knew-
Q. (By the Court.) You knew that s'he was 

known by either Lubell or Lobelsky? A. Yes; yes, 
sir ; either one. 

Q. I think you have stated that this paper writ-
ing is1 in the handwriting of Augusta Phillips; is 

40 that right? A. I believe it i.s. 

• 
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Q. And that portion of it which refers to her 
"now Lubell or Lobelsky" i,s in the handwriting of 
Augusta Phillips? A. I believe so. 

The Court: Do you want to offer it? 
Mr. Vickers: No, your Honor. 

Q. Did you-

The Court : I think it better be offered. 
Mr. Vickers ,: All right, sir. 
(Paper marked C-17.) 

Q. Did you inform the adn1inistrator or this 
Judge Bianchi or Mr. Bennett of the fact that the 
sister of the half blood of Mrs. Phillips was known 
or designated by the name of Lubell? A. Did I 
what, sir? 

Q. Did you inform- A. Yes:, sir. 
Q. -any of the persons named, Judge Bianchi 

or the administrator or Mr. Bennett or the admin-
is,trator that this lady, Hanna:h, the half blood sis-
ter, was lmown by the name of Lubell? A. Right. 
I informed Judge Bianchi. 

Q. You did. A. Yes. 
Q. And you have testified 1that you knew Mrs. 

Lubell by the name of Autenreith; is that right? 
A. Yes, sir. 

Q. During her former marriage or former widow-
hood; is that right? A. I knew her as Autenreith, 
when I knew her last, yes, sir-when I saw her last. 

Q. Did you know then that she lived in the 
Bronx? A. No, sir. 

Q. Did you know where she lived, when you 
knew her by the nan1e ·of Autenreith? A. By the , 
name of Autenreith-Did I know where she lived, 
-when I kne ·w her by the name of Autenreith? 

10 
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Q. That is what I asked. A. Yes1, sir. 
Q. Where did she then live? A. In Brooklyn, I 

believe, Brooklyn, New York. 
Q. You personally never 1nade any effort except 

to tell Judge Bianchi about Mrs. Lubell or Lobel-
sky for the purpose of locating this sister of the 

l O half blood, did you? A. I put that in the hands 
of Judge Bianchi, yes. 

Examined by the Court: 

Q. And you did nothing else except to put it in 
his hands? A. Well, I inquir-ed fro1n one of the 
others-fr01n one or the other of the family where 
she was. 

Q. Did you do anything else except tell Judge 
2 0 Bianchi? A. Did I do anything else? 

30 

_40 

Q .. Yes·. A. Outside of inquiring, sir? 
Q. Say yes or no. A. Y·es1-- No, I didn't do any-

thing else, if that is what you want. 

Examined by Mr. Vickers: 

Q. Did you lmow the other relatives of Mrs. Phil-
lips, other than the sis 1ter of the half blood, Mrs. 
Lubell? A. Cousins, yes, sir. 

Q. And were t'hey the persons whom you have 
named as having been notified by you and being • 
present at the reading of this · will? A. Yes,, sii.r. 

Q. How long before Mrs. Phillips went to the 
hospital was ,she confined to her bed? A. Well, off 
and on, before she went to the hospital, I would 
say, about a solid year, fro1n eight months to twelve 
1nonths, yes. 

Q. When you say, "off and on", we are all con-
fined to our beds off and on. I mean as an invalid, 
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perpetually, was she at any time confin€d to her 
bed, day and night, and unable to get up? A. Yes, 
sir. 

Q. For ho-w long a period of 'time, prior to being 
ren1oved to the hospital ,vas that? A. Probably 
four or five n1onths. 

Q. Four or five 1nont'hs? A. Yes, sir. 
Q. And •di:d she have to be lifted out of bed for 

the purpose of bathing her? A. She had to be help-
ed ; yes, sir. 

Q. And during all that period of time she was, 
unable to leaYe the house; is that right? A. Yes, 
sir. 

Q . And you are sure of that, are you? A. Pret-
ty sure of it. 

Q. Can you explain how it was that on or before 
Augu~t 15, 1922, s1he signed her name to this · card, 
which is Exhibit C-15, in Montclair? A. Can I ex-
plain? 

Q. Yes. At the bank. A. I cannot explain. 
Q. Cannot explain it? A. No, ,sir. 
Q. In light of the fact that it has been testified 

to that that is her signature and 1nade at the bank, 
do you want to qualify the lasrt testin1ony which 
you have given, that s·he ·was bedridden and unable 
to leave the house for a period of several 1nonths 
before October before she went to the hospital? Do 
you want to qualify that testimony now? A. I do 
not-I don't exactly understand what you n1ean. 

Q. All right. I withdra,v the question. A. It is 
not-

The Court: Give me that. ( To witness:) 
You have ,said that this lady, Augusta Phil-
lips, was bedridden for a bout five or six 
n1onths before she went to the hm;pital; is 
thnt 1·ight? 

10 

20 
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Witness: Around that, yes. 

Examined by the Ooitrt: 

Q. Yes. Now, there is testimony that on August 
2nd, 1922, she went to the bank and signed a paper. 

lo A. Well, I don't know anything about that, your 
Honor. I don't know about what paper she signed. 

Q. Well, how do you know she was bedridden for 
all those n1on ths? A. Well, she was at my home. 

Q. And she was not able to get up or go out at 
all; i that it? A. She ,vaS' not able to get up or 
go out. 

Mr. Vickers: No further questions. 

Redirect-examination by Mr. Bianchi: 
20 

Q. \Vhere do you live now? A. Philadelphia. 
Q. You have been there since this · suit started, 

haven't you? A. Since the suit Sttarted, yes, sir. 

EV A BAREND, sworn for the defendant. 

Direct-exarnination by J.Vlr. Bianchi: 

so Q. You are Mrs. Barend, the wife of Charles Bar-
end? A. Yes. 

Q. And you now live in Philadelphia? A. Yes, 
sir. 

Q. And you did live in Montclair? A. Yes, sir. 
Q. Do you re1nen1ber w·hen Mrs. Augusta Phil-

lips came to your home? A. Yes, sir. 
Q. About what-(interrupted). A. The first of 

Septe1nber, 1921. 
Q. 1921. And what relation is she to you? A. 

Cousin, first cousin. 
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Q. And how long did she stay with you, Mrs. 
Bar.end? A. Thirteen months. 

Q. ~hen where did she go to? A. What is that? 
Q. Then where did she go to at that tin1e? A. 

She went to the hospital. 
Q. In where, in Orange? A. In Orange. 
Q. And how long was she at the hospital? A. 

She was there about five months. 
Q. Did she die at the hospital? A. At the hos-

pital. 
Q. What was her p'hysical condition while she 

,vas at your ho1ne? A. She was sick when sihe came 
to my house. 

Q. And how long did she continue? A. Very 
sick the first week ,she came to my house; she was 
sick all the tin1e she was with me. 

Q. And did you do anything for her while she 
was sick? A. I certainly did. I took complete 
care of her. 

Q. And what did you do in taking care of her? 
A. I nursed her, cooked for her, done everything in 
1ny po,Yer that I could. 

Q. And how old a woman was she? A. She was 
fifty nine. 

Q. Fifty nine. And physically was she large or 
sn1all in size? A. Very, very heavy won1an. 

Q. vVhat was the nature of her dis-ease? A. Can-
cer. 

lVIr. Vickers: That is objected to. 
The Court : We have already admitted it, 

I think. 
Mr. Bianchi: I want to show what she did 

for her. 
The Oourt: You can show that. I think 

before luncheon we all ad1nitted it ,Yas-
Mr. Bianchi: Cancer. 

10 
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The Court : The poor ·w01nan had cancer. 

Q. And in your treatment,-as a result of this 
disease, "\Yhat happened to her? A. She came to 
1ny house and wasn't able to do a thing. 

Q. \-Vhat treatn1ent did you have to giYe her? 
] O \-Yhat did you haYe to do? A. I had to bathe her, 

wash her, feed her, eYerything that she needed, 
eYery attention that she needed, and I done that 
continually for thirteen n1onths. 

Examined by the Coilrt: 

Q. Did you do anything else except bathe-(in-
terrupted). 

)I1·. Bianchi: Treabnent. 

Q. -bathe and wash her. Did you give her any 
other trea trnent? A. \-Yell, feed her and cook for 
her. 

Q. ,vell, what else did you do? A. I don't know 
what you mean. 

Q. ,v ell, I an1 a king you if you did anything 
else. ,,na t else did you do besides bathe? A. I 
dressed her, took her in and out of bed, helped her 
in and out of the bed, washed her, giYe her medi-

SO cine. 
Q. Anything else? A. I had to feed her and take 

care of her in eYery way. She was utterly helple s. 

Examined by Mr. Bianchi: 

Q .. \\Tell, now, did you haYe a doctor? A. I cer-
tainly did. 

Q. Did he reconunend any treatn1ent to her? .A ... 

40 \Vhat is that? 
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Q. Did he recon1n1end any treatment to her? A. 
Yes, sir. 

Q. \-Vhat did you have to do as a result of what 
he recon1n1ended? A. She had to go to New York 
for radiun1 treabnent. 

Q. ,, hat did you do at the hon1e for her? A. I 
had to take-

Q. \-Yhat did you do? Did you giYe her any kind 
of injection? A. I ce1·tainly did. 

1Ir. Vickers: That is objected to as lead-
ing. Counsel know that is what the Court 
is after. 

The Court: Objection sustained. 

Q. Tell us what you did. \-Vhat sort of treat-
111ent did you give her? A. I had to giYe her in-
ward treatn1ents. I don't know whether I am sup-
posed to tell here the things I did for her. 

Q. Of course you are. A. I had to douche and do 
eYerything I could for her, care for her altogether. 

Q. ,,n _at ldnd of treatn1ent did you giYe her? A. 
Injections. EYerything the doctor told n1e-pre-
scribed for her, I had to do for her. 'l'here was no-
body else there to do but I: I had nobodT" else to 

U L 

help me. 
Q. Tell us in detail just the injection. or what-

eYer you gaYe her. You haYe to do that. A. I had 
to douche her. 

The Cou1·t : She said douche: we know 
what it i . 

1\-itne s: Three or four tin1es a day, to 
lift her out of bed. 

]O 

Q. ...-\..s a result of gidng her tho~e do~ches and 4 () 
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treatn1ents, injections, ,Yhat happened? A. I had 
to sponge her and had to do eYerything I could for 
her. 

Q. As a result of giYing her the injections-(in-
teI·rupted). A. She becan1e worse fron1 day to day. 

Q. Yes. 
] O The Court: That is an unfortunate result 

of her attentions. 
\Vitness: Yes, it is. Her disease was get-

ting the best of her. I done the best I could 
with the doctors care. 

Q. ,Yhat did that disease lea Ye in the house? A. 
That disease put Ille in the doctor's care myself . 

Q. :X ot you, the house itself, the air . A. It cre-
ated a terrible odor and put Ille in danger-Illy 

20 whole faillily in danger. 
Q. Were there any extraordinary odors in the 

house as the result of the treatn1ent? A. There cer-
tainly ,Yas, all the time she was with Ille. 

Q. \Ve don't know about those things. \Von't 
you please tell n1e? A. EYery tiille I treated her I 
had to run out of the roon1, I got sick and v01llitted 
-dea thly-ni;yself. 

Q. How so? A. Fron1 the treatlllent I gaYe her, 

3 0 fr01ll taking care of her, froill ,Yashing her, and all 
these injections. 

Q. ,Vhen you gave heI· these treatn1ents, what 
was the I·esul t, if anything? A. They helped her 
for the time being. 

Q. You say they n1ade you sick? A . ~fade me 
deathly sick. 

Q. Ho"T did they Illake you sick? A. Because 
there wa a dread ,ful odor attached to it and it en-
dangered Illy ,Yhole fan1ily, Inyself and my boy. 

40 Q. Did you ha Ye to giYe her an~ special foo~? 
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A. Special food. I had to cook special things for 
her, special diet. 

Q. Did you ha Ye to take care of her during the 
day or just-(interrupted). A. All day and part of 
the night-Inostly all night. 

Q. Now, you say she went to New York some-
tin1es? A. She only went there for two treatn1ents 10 
-radiun1. 

Q. Radiun1 treatillents? A. The rest I took care 
of her Inyself. 

Q. Do you know how she got to the banl{ or if 
the bank caille to her to sign son1e papers? A. No ; 
I don't. 

Q. How long ,,as she in bed, Mrs . Barend•? A. 
She ,vas in bed for about six n1onths ste.:'ldy, on heI· 
back. 

Q. \Vhat? A. She was on her back for six 
n1onths, in n1y house in bed. 

Q. Then, when she went to the hospital, did she 
stay in bed there, do you know? A. In the hos pi· 
ta l ? Yes . 

Q. Did you pay the expenses at the hospital or 
did she pay them herself? A. Paid for hers€lf. 

Q. \Vhile she was with you, did she pay any ex-
penses? A. No, sir. 

Q. \Vere there any other conYersations by her 
relative to the payn1ent or what she was going to 
c01llpensate you for your keeping her, and so forth? 
A . She told n1e that she was going to Illake a will 
leaYing eYerything to Ille, that she didn't want to 
Pay n1e anythin£t . he would lea-ve ever~Tthing in 

C ti u c...J' 
bulk; she would con1pensate me that way. 

Q. And did she giYe 3-ou a will-Inake a will? A. 
Rhe certainly did . . V 

Q. And this is the will that yO'Ur husband just 
read or looked at? A. Yes. 

20 
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Q. Fro1n the time that she can1e to your ho1ne to 
the time she went away, did she ever pay you any 
money for taking caire of her? A. No, sir. 

Q. Did you have any other help in the house to 
help you with her? A. To help? ::.N"o. I just had 
a woman come in to help do the washing, that was 

l O all. Otherwise I took complete care of her. 

20 

so 

40 

Q. Did you go away on a vacation at one time for 
about eight or ten days ·? A. Ten days. 

The Court: Strike it out. 
Mr. Vickers: Pardon me. Isn't that very 

leading? 
Mr. Bianchi: I want to get it over with. 
The Court: I know. That is-(interrupt-

ed). 

Q. Did you go on a vacation? A. We went out 
for ten days. 

Q. And ·where was Mrs. Phillips during that 
ti1ne? A. She ·was at my home and I engaged a 
won1an, at least, the doctor sent one to me, a prac-
tical nurse. 

Q. That was Dr. Hyems? A. Yes, sir. 
Q. How often did the doctor come to your hmne? 

A. Three and four times a week. 
Q. Now, you filedJ a clain1 for S•onie jewelry? A. 

Yes, s.ir. 
Q. \Vhat were the circumstances surrounding 

that? A. Before Mrs. Phillips went to the hospi-
tal she gave me a pair of earrings and a ring, a gold 
·watch and chain, told me, "Eva, these are yours; 
I want you to have them, nobody else." I had these 
earrings and je·welry for two :Veelrs. \iVhen she 
went to the hos·pital, I told her I didn't want them 
around the house, to put them in the safe deposrit 
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vault with her other things. I gave thein back to 
her and told her to keep then1 with the other tJhings, 
which she did. 

Q. Are these the same things that are mentioned 
in this will? A. Yes, sir. 

Q. You put in a claim for thirteen months for a 
period of-you put in a claim to the adn1inistirator 
for a period of thirteen months , for nursing and tak-
ing care of Mrs. Phillips. A. Yes, sir. 

Q. A1nounting to sixty dollars 1 a week, or about 
$3360. A. Yes, sir. 

Q. Total sum. And you --were paid that sun1? A. 
Yes. 

Q. By the administrator? A. Yes, sir. 

The Court: Let me see the will, please. 
Mr. Bianchi: Yes, your Honor. 

Q. Did you also give Mr. Bennett a list of cer-
tain articles that you found at your h:on1e? A. Yes, 
s1r. 

Q. And have you still those? A. I still have 
them, yes. 

Q. (Continuing.) Articles intact? A. Yes, sir. 
Q. And ready to deliver them to anyone that 

wants then1? A. Yes, ir. 
Q. Have you ever refused to deliver then1 to any-

one? A. :No; I have not. 
Q. Did you ever find any checks amongst the pa -

pers of Mrs. Phillips? A. No, sir. 
Q. Cancelled checks of any kind? A. No, sir. 

Cross-examination by Mr. Vickers: 

Q. Did you look for the checks, Mrs. Ba rend? A. 
\Vhat i. that? 

10 
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Q. Did you look for the checks,? A. Yes, sir; 
seYeral tin1es . 

Q. \Vhen? A. "\Vhat is that? 
Q. vVhen? A. I didn't look for any checks, be-

cause I didn't knm--v there were any checks there. 
Q. You 1nean, you didn't know that she ever had 

l O any checks. Is that what you mean? A. What is 
that? 

20 

ao 

Q. You didn't knmY? A. Yes·, sir; I knew she 
had a check account. 

Q. Well, did you know she had any che<m:s? A. 
,Vell, I can't ay. 

Q. You mean, you can ·t say that you know or 
you can 't re1ne1nber that he had any? Which do 
You n1ean? ' . 

lfr. Bianchi : Pardon 1ne. I think the 
question ought to be clearer. "\Vhat would, 
cancelled checks? 

~fr . Y ickers •: Yes, cancelled checks . 
\ \ "itness : Checks. 

Q. Do You 1nean that YOU don't knmY whether she 
V V 

had any cancelled checks or not? A. Oh, yes; they 
caine back fro1n the bank. 

Q. They caine back fron1 the bank? A. Yes, sir. 
Q. Did you look for those after her death? A. 

X o, sir ; I did not. 
Q. \Vhy not? A. Because I didn't think it was 

neces ·sary. 
Q. ,v ell, didn't ~fr. Bennett ask you for then1? 

A. "\V ell, there wasn't any to gi Ye. 
Q. ( By the Court.) Did he ask you for t:he1n? A. 

:Xo, sir. 
Q. How did you come to go to the bank of Mont-

clair on or a bout February 17th, 1922, and get the 
cancelled Youchers and bank statements of iirs. 
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Phillips: account and sign this card? (Handing 
"~itness ca1--d.) A. I don't belieYe I signed that at 
the bank. 

Q. "\Vhat is that? A. I don't belieYe I signed 
that at the bank. 

Q. You don·t belieYe you signed that at the bank. 
"\Vhat is your recollection? A. Jus a n1on1ent until l 0 
I see. 

The Court: Xow, be careful in your an-
Sf\ver. 

Witness: I guess I n1ust have, yes, sir, and 
she ent 1ne there, she ,Yasn't able to go. Yes, 
I was there at the bank. 

Q. You re1ne1nber now, do you? A. Yes, sir. 
Q. o,v, supposing you tell this Court just the 

circun1stance under which you signed that card at 
the bank? A. \Vell, lVIrs. Phillips was not able to 
go and I guess I 1nust have gone there to sign it. 

Q. Are you guessing you went there to sign it? 
A . :Wiy signature is there. I guess I have been there. 

Q. :Ofadain, e..'\':cept for the fact that you are now 
confronted by your signature on this card, have you 
any recollection of the circu1nstances in signing 
that card or going to the Bank of lVIontclair? A. I 
1·eally have not. 

Q. You have not. Have you any recollection of 
having received any cancelled checkSJ from the Bank 
of :Oiontclair? A. I don ·t think I ha Ye. 

Q. Haye you any knowledge as to hmv your son, 
Louis, came to go to the bank and sign this card 
and receiYe the cancelled vouchers from the Bank 
of lVIontclair out of the account of ~frs. Phillips? 
A. lVIy boy, Louis, ,Yas in the habit of doing her 
errand. for ~Irs. Phillips, he was a child running 

so 
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back and forth and probably he did; that I know 
nothing about. 

Q. Know nothing about? A. Yes. 
Q. You know nothing about ho-w he can1e to go 

to this Bank? A. No. 
Q. All right. :X o,Y, for how long a tin1e after 

l O ~Irs. Phillips caine to your house to liYe was she 
able to get around and leaYe the house? A. A Yery 
short tilne. 

Q. How long? A. Couple of n1onths, probably. 
Q. A couple of n1onths. And you say she came 

the1·e on the 1st of Septe111ber, 1921? A. Yes. 
Q. Is that right? A. Yes. 
Q. So that. according to your testilnony, at no 

time during the year 1922 was she able to leaYe the 

20 
hou. e: is that right? A. :Xo; she was ju t out on 
the porch, back and forth. 

Q. To lea Ye the house. A. :X ot to lea Ye the 
house: no, sir. 

Q. That ii;; accurate, isn't it? 

'rhe Court: She couldn't leaYe the house, 
she Raid. 

A. She was just 1n the house, back and forth on 

3 0 the porch. 
Q. :X o"-, then, I call your attention to this Ex-

hibit C-15 and ask you w .. hether you recognize that 
as :.;\Irs. Phillips· signature on that exhibit? A. It 
looks like it . 

40 

Q. 1Yell- A. It is. 
Q. It is. Can you explain how, on or about 

August 7th, 1922, this lady at the Bank of l\Iont-
clair signed this ca rd? A. That 111ight ha Ye been 
during the time I was away, the ten days I was 
awa>. I know nothing n hout it. 

Eva. Barend-Cross. 

Q. It n1ight haYe been during the tilne you were 
away on a Yacation; is that right? A. Yes, sir. 

Q. :X ow, then, you didn't keep this lady corrfined 
to your house, did you: you didn't preYent her fron1 
going out, did you? A. I didn't do that, but she 
wasn't able to go, while I was there. 

Q. The question is, did you do anything to com-
pel her to re111ain there? A. :X o, sir. 

Q. You didlll't preYent her fro111 going out? A. 
:X o, sir; I did not. 

Q. :X ow, can 3-ou fix the tilne when it was that 
you were there? A. In August. 

Q. In Augu. t? A. Yes, sir. 
Q. Can you fix the tin1e clo er than that during 

the month? A. I couldn't giYe you the exact date. 
Q. Your husband at that tin1e had a two weeks' 

Yacation; isn 't that so? A. Ten days. 
Q. Didn 't he get two weeks Yacation? A. I think 

it is ten days. 
Q. X ow, then, supposing you think a little care-

fully. 
~Ir. Bianchi: She has answered the ques-

tion. 
l\Ir . Vickers: Supposing ·she has . It is 

cross exa111ina tion. 

]O 

The Court: Yes; he is entitled to an an - 80 

Q. He then worked-

The Court: "\Vait a n1inute. You asked 
her to think a little, to see whether it was 
either two weeks or ten days. ( To witness:) 
:Xow, which do you think it was? 

"\Yitne s : I belieYe it was ten daYs. I an1 ., 

not positiYe. 
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Q. ( By the Court.) You a1·e not positiYe. It 
1night haYe been two weeks? A. It n1ight haYe 
been two ,Yeelrs. I k.no,-r-it was ten days. So111e-
tin1es he had ten days and sometimes he had two 
weeks. 

Q. '\Vhat wa the nan1e of this practical nur e, 
as you called her, ·who was engaged for )Irs. Phil-
lips, while you were away? A. '\Vhy, she was ent 
fro111 Dr. Hyen1s. I really- ( inter1·upted). 

Q. '\Yhat was her naine, :Wiadain? A. I think her 
naine was Siebe1·t. 

Q. Siebe1·t ?° A. Ye. , sir. 
Q. She _ ca1ne there while you till were there; L -

n·t that 1·ight? A. '\Vhat is that? 
Q. She caine there while you were there? A. 

She came in the eYening and I went right off. 
Q. Did you see that she was made acquainted 

" ~ith nirs.- A. Yes, sir. 
Q. -Phillips. Do you know what · the arrange-

1nents ,Yere between )Irs . Phillips and the nurse as 
to whether the nu1·se was paid, whether or not-
(interrupted). A. She 1nust ha Ye been paid by 
)Irs. Phillips . 

Q. Do you know? A. '\Vhat is that? 
Q. Do you know, I am asking you? A. \Yell, I-

SO Do I lu1ow? 

40 

Q. Ye.. A. Yes: she was paid by )Irs. Phillips. 

E:raniined by the Court: 

Q. How do you know that? A. \Vha t say? 
" 

Q. How do you know that? A. I suppose-
Q. You don't lmow who paid her. You dri.dn't 

pay her, did you? ... ~. Xo, sir. 
Q. You didn't. ee irrs. PhilJips pay her, did you? 

A. :X o, sir: I did not. 
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Q. Then the answe1· is that You don't lmow who 
" 

paid her. A. ( ..... To answer). 

E x amined by .i.llr. rickers: 

Q. Isn't it a fact that on or about the 25th day 
of August iirs. Phillips drew a check for $-15.00 to 
pay this p1·actical nurse for two weeks of service 
and that you 1·eceiYed that check and had it in your 
possession as a return check fr01n the Bank of 
niontclair: isn't that a fact? A. :Xo, sir. 

Q. It i. not a fact, is it? A. :X o, sir. 
Q. Did you find any papers belonging to :Oirs. 

Phillips, after her death, a1nong her effects? A. 
:X othing: no papers or anything el e. 

Q. Xo pap€1·s "-hateYer? A. Xo. 
Q. Is that right? A. Yes, sir. 
Q. :X o lette1·s? A. Ko, sir. 
Q. X othing? A. There was no letters. 
Q. Of her n1arriage to her deceased husband? A. 

:X o, sir. 
Q. :Xothing at all of that kind? A. Xo, sir. 

Examined by the Cou1·t: 

Q. Did you go through the cedar chest? A. Yes, 
sir. 

Q. Thoroughly? A. Ye , sir. 
Q. "\Yhen did you go through? A. After she 

died, just before the will was read, about a week, 
I think. 
E xamined by Jlr. Vickers: 

Q. Did you find the will at the ti1ne you went 
there? A. Yes, sir. 

Q. You found it? A. Yes, sir. 
Q. Did ~-on find anything with the will? A. :X o 

• 
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pa pe1•s; just the bank books. 
Q. Just the bank books 1? A. Yes·, sir. 
Q. No return checks? A. No, sir. 
Q. :No return checks? A. r o, sir. 
Q. Just the bank book . Did you look at the bank 

books? A. ,Vhat is- that? 
Q. Did you look at the bank . books? A. I think 

I did. 
Q. Did you open them to see whether there was 

any-whether there ,vere any papers contained in 
them? A. There were not any papers in them. 

Q. No papers there? A. No, sir. 
Q. And on your exan1ination of the cedar chest 

you are certain tha ·t there were no return checks? 
A. No, sir. 

Q. At the Bank of Montclair or any other bank 
at that time? A. Certainly. 

Q. You are sure of it? A. I am sure of it. 
Q. Did you first examine that cedar chest or did 

your husband first examine it, if you know? A. 
,vell, I think we both exainined it at the saine time. 

Q. Together; is that right? A. I think so. 
Q. Did you exan1ine this desk, that has been re-

f erred to, which was a con1bination desk and bur-
eau, or son1ething of the kind? A. Just a little 
table. He called it a desk. It was , a table. 

Q. Did you exan1ine it, whatever you call it? A. 
Yes, sir. 

Q. Did it h,rve any compartments? A. No, sir. 
Q. Or ri dra,v-er of any kind in it? A. No, sir. 
Q. :No dra,ver of any kind? A. It has no-. it is 

a table. It is not a desk. There were no compart-
1nents in there. 

Q. And no place to put anything away no,v? A. 
~T • -1.,0, sir . 

Q. ,vas there any other place in the roo1n, in her 
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room, where papers or bank books or personal be-
longings of that nature could be put .away? A. No, 
sir ; everything was in the chest. 

Q. Everything was in the chest? A. Yes, sir. 
Q. That is right, is it? A. Yes, sir. 
Q. I show you a bank book of the Corn Exchange 

Bank. Do you recognize that? It is Exhibit C-8. 
A. Yes, sir. 

Q. Do you recognize it? A. Yes, Slir. 
Q. ,vas it in just that situation when you found 

it in the cedar chest? A. Yes, sir. 
Q. "\Vhere did these checks come fron1? They 

are C-11? A. I really cou1dn't tell you. I never 
seen · these checks. 

Q. Xever saw them? 
Q. ( By the Court.) There weren't in the book? 

A. What is that? 
Q. They weren't in the book when you found 

then1? A. :So, sir; there weren't any checks in 
there. 

Q. While lVIrs. Phillips was with you, did she 
transact any business? A. With me, no, sir. 

Q. Any ti1ne. Did she tend to any outside busi-
ness? A. Not that I know of. Oh, personal things 
for herself, I don't know. 

Q. "\Vha t kind of personal thi~gs? What did she 
buy while s1he was with you? A. I really can't tell 
you because I don't know. 

Q. ,vell, you say that for aln1ost a year of that 
time she wm; helpless, bedridden, on her back; isn't 
that right? A. Yes, Rir. Some underwear. Her 
own things, like that. 

Q. Bought her unde1·wear? A. Yes, sir. 
Q. Now, I call your attention to these bank state-

1nents of the Montclair Bank, first, beginning here 
with .Jnnua1·y is a check of $65. 
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Mr. Bianchi: I object to this as not cross 
examination of my witness. 

The Court: I will allow it. 

Q. And, again in February, an item of $65., and, 
again in March, an item of $65., and, again in April, 
an item of $65., and, again in June, an item of $65., 
and a second Hem in June of $65., and an item in 
July of $65. Can you in any way explain - have 
you any knovvledge as to what those iten1s· were for? 
A. I really cton ·t-

Q. Don 't know anything about that? A. The 
onl~- thing I can say, I paid up n1y rent and in case 
she gave n1e a check I gave-sometimes she did give 
me a check, when I gave her n1y money, because 
she had a checking account and I didiil't, if that is 
what this sixty five dollars was. That is the only 
thing I can account for. 

Examin ed by the Court: 

Q. Each month? A. Yes, sir. 
Q. Each month? A. Yes; sometin1es I paid my 

rent by check and son1etin1es I paidi it in cash and 
she gave n1e and I gave her my n1oney ; she gave me 
a check for it and I -would pay her that check. 

Q. And you think that sixty five dollars-you 
gave her the sixty five and she gave you a check 
for sixty five? A. Y esi ; that is the only thing I 
can account for that. 

Q. And had you any bank account of your own? 
A. No, sir; no check account. 

Q. So you gave her sixty five dollars in cash and 
the sixty frr€ dollars on those pa persi represent your 
rent? A. Yes, sir. 

Q. Or cherk for rour rent? A Yes · J . . , sir. 
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The Court: Yes. All right. 

Witness: I gave her my money for it. 

Examined by JJ1r. Vickers: 

Q. And was that the amount of your rent at the 
tin1e? A. Yes, srir; at one place I lived, the last 
place we lived. 

Q. The last place that you lived; is that right? 
A. Yes, sir. 

Q. And what is the number of that? A. 149 
Clairmont A venue. 

Q. 149 Clairmont Avenue? A. Yes, sir. 
Q. And -what was the number of the place where 

you lived before you moved to Clairmont Avenue? 
A. 30 North Willow Street. 

Q. Also in ~1:ontclair? A. Yes. 
Q. And ,v1ha t was the amount of your rent there? 

A. I believe that was the san1e, sixty. 
Q. Think it over. A. Sixty dollars. 
Q. Sixty? A. Yes, sir. 
Q. When did you move to Clairmont A venue first 

off, what year? A. 1922. . 
Q. :Now, then, once n1ore I call your attention 

to this sian1e sheet-of Exhibit C-16 and the same 
it€ms I called your attention to before and likewise 
call your attention to the fact that this is for the 
year 1921. Now, in the light of that information, 
can you give an explanation as to these sixty five 
dollar items when your rent was then sixty dollars? 
A. Sixty five I ·said, not sixty. You n1isundlerstood 
me. Sixty five, I said, in both places. 

Q. Didn't you say sixty dollars , just now? A. 
Sixty five. 

Q. Now , then, i1adam, onre more: "\Vhat was 
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your rent in \Villow ... -\..Yenue----Is it Willow Place? 
A. \Yillo-w Street. 

Q. ,villow Street. ,vha t was your rent there? 
A. Sixty fiYe. 

Q. It ·was sixty five, was it? A. Yes, sir. 
Q. And it was like ·wise sixty five- A. Yes, sir. 
Q. -at the last address? A. Yes, sir. 
Q. In Montclair. That is right, is it, now? A. 

Yes, sir. 
Q. HaYe you any rent receipts in your posses-

. ? A ,T . sion. . ..... , o, sir. 
Q. Did you eYer ask 1Irs. Phillips to let you ha Ye 

those checks so that they would be rent receipts for 
? A 71,.T • you. . ..1., o, sir. 

Q. 'fo whose order "\Yere the checks drawn? A. I 
didn't take-,vhat is that? 

Q. To whose order were the checks drawn? A. 
For 1nyself. 

Q. To your order? A. Yes, sir. 
Q. Did you endorse the1n oYer to your landlord? 

A. I don't kno-w whether it was mine or Mr. Bar-
end's. 

Q. ,vhat? A. I can't ren1en1ber that. 
Q. Well, you used checks, did you, to pa3- your 

rent? A. At tin1es, yes, I did. 
Q. And those that you got fron1 her-

Examined by the Court: 

Q. \Vait a 111inute. ,vhat do you n1ean, '·at 
tin1es"? .n... I didn't always pay it by check. I 
paid by check sometin1es and sometimes I paid by 
cash. 

Q. And when you paid by cash it was alway-s 
:Jfrs. Phillips' check? A. ,vhat is that? 

Q. ~Irs. Phillips' check, was it? A. It was · given 
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to me, I believe, the check made out to me. I don't 
re1nember. I would hate to say anything I don't 
remember and I can't remember that. 

The Court: All right. 

Examined by Mr. Vickers: 

Q. Mr.s. Barend, so that we get this straight now, 
do you say that when, for the purpose of paying 
rent, you got a check from 1Irs. Phillips that that 
check was drawn to your order for sixty five dol-
lars 1; is that right? A. I believe it was, I am not 
sure. I don't want to comn1it myself to something 
I don't know and can't ren1ember. I think they 
·were. I ain not sure. 

Q. You think they were? A. I an1 not sure. 
Q. And did you ever see any of those checks after 

they went through the bank and were returned 
Youchers? A. I don't remember. 

Q. You don't re1nen1ber? A. Ko, sir. 
Q. Did Mrs. Phillips each 111onth give you such a 

check as has been referred to regularly or in the 
interval sometin1es did you pay cash? A. I paid 
cash. 

The Court: The statement there shows 
that it was quite regular. 

Nir. Vickers: Oh, yes, there is no doubt 
about that. 

The Court: In one 111onth apparently it 
was skipped and so there were checks in the 
same month, but it goes right straight on. 

~1:r. Yickers: Yes, :rour Honor. 
The Court : Well, I understand that. And 

tho8e, according to _the "ritness, were checks 
[;'iYen in return for cash. Are th-ere any- de-
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pos,its that were paid, corresponding deposits 
of cash? 

Mr. Vickers :: Yes, sir; there are deposits, 
your Honor. 

The Court : Well, now, in fairness to the 
witness, you ought to bring that out. Is the 
cash ,sixty five dollars deposited every 
month? 

Mr. Vickers ,: My attention is just called to 
testimony here-I want to correct a state-
n1ent which I made to this 1 witness in the 
form of a question, that these dates • are for 
the year 1921. I notice that the pa per is 
so headed, but in the d·eposit item I notice 
that there is 1922, January there, and I don't 
want to mis1e'.ad either the Court or the wit-
ness. 

The Court: What I want to know is, are 
there -deposits of six,ty five dollars to balance 
thos 1e checks? 

Mr. Vickers: Yes, sir. I am going to ex-
mnine the wi tnes ,s now on that. 

Q. Did you ever 1nake any bank deposits for Mr 1s .. 
Phillips in the Bank of Montclair? A. I don't 

SO think so. 
Q. You don't think so? A. No, s1ir; but my boy 

did occasionally. 
Q. Your boy did occasionally? A. Yes ; if she 

~vas not ·able to go to the bank, n1y boy used to do 
odd errands for her. 

Mr. Vickers .: Perhaps I better ask your 
Honor to examine that exhibit with respect 
to the deposit. I think your Honor can tell 

40 better than the witness. 
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The Court: Well, you were able to pick 
out the checks ,? · 

Mr. Vicker ,s: Yes. Well, the deposits 
show here. Of course, there is one sixty five 
dollar item and that is as near as I can find 
out, the only sixty five dollar item or combi-
nation of ,sixty five and any deposits ,. I 
don't want to-( interrupted). . 

Mr. Bianchi : ':l"hey got the cash back. 
The Court: Now, wait a minute, wait a 

minute. There is only one deposit of s,ixty 
five dollars. Now, then, i,s this the only-
N ow, wait a 1ninute. There is only one de-
posit of sixty five dollars. 

Mr. Vickers: Or-if I may say-or any 
other figure con1bination of sixty five. 

The Court: That is right. 

Q. Now, 1\{rs. Barend, you have said that at least 
on one occas 1ion Mrs. Phillips told you that she 
would make a will leaving everything to you. Is 
tha ·t right? A. That is what she said; yes, sir. 

Q. And that was addressed to you personally and 
not in company with anybody else; is that right? 
A. There are witnesses here that will bear me out 
on that. 

Q. I am not asking you that. A. She said it ·to 
me. 

Q. To you personally? A. Yes, sir. 
Q. And ·when she said "you" that meant singular, 

you, personally; is : that right? A. Yes, sir. 
Q. And you have known Mrs. Phillips for some 

time, haven't you? A. Yes; all my life. 
Q. All your life .? A. Yes, 'Sir. 
Q. And when did you first ·know the contents of 
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this will that she made? A. ,Yhy, she told me that 
while she was in bed. 

Q. In bed where? A. At my home. 
Q. In your home? A. Before she went to the hos-

pital. 

1 o Examined by the Court: 

20 
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Q. Do you kno-w when this will was 111ade? What 
was the date of it? A. ,vhy, I blieYe the will was 
1nade at the ti1ne I was a"\Yay for ten days. 

Q. ,Yell, in August? A. Yes, sir. 
Q. August, 1923? A. Yes, sir. 

iir. Bianchi : August, 1922. 
\Yitness: I 1nean 1922, your Honor. You 

see, there is no date on this will. 
~Ir. Yickers: Of course, the original "'\\ill 

is dated Augu~t 22nd, 1922. I assun1e that 
is-the endorsen1ent i not-

The Court : ,v ell, yes, I see there is no-
thing in the body of it. It doesn't say, "In 
witness whereof', or anything. There is, no 
doubt, on the will itself. 

~Ir. Y ickers : Yes. your Hono1·. 
The Court : Then this is not a ti·ue copy .. 
~Ir. Yickers: It is along before eight, 

where it is 111arked eight. 
The Court: Oh, ye : "I non1inate, consti-

tute and appoint Charles Barend of 149 
Clairn1ont AYenue 1Iontclair, as one of the 
executrixes of this, n1y last will and testa-
1nent, on August 22, 1922... ,Yell, is that 
suppos€d to be the date of the "'\\ill? 

~fr. Yickers: Yes, I think so. 
}Ir. Bianchi: I think so) your Honor. 
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nir. Y ickers : I think that is so because it 
is also endorsed. I will ask this witness. 

Exa1nined by the Coifft: 

Q. '-Vhen did nirs. Phillips giYe you this jewel-
ry? A. Before she went to the hospital. 1 o 

Q. Yes. Well, when was that? A. I belieYe that 
,Yas in J ul:r. 

Q. July? A. Yes, sir. 
Q. 1922? A. Yes. 
Q. ,vell, are :rou sure about that? A. Yes, sir. 

The Court: :Xow, in July of 1922 this jew-
elry was gi Yen and this will was made in 
.A .. ugust 1922. Let that appear on the record. 

Examined by Mr. Vickers: 

Q. And, by the way, 1Irs. Barend, the date Aug-
ust 22nd, 1922, is also in the handwriting of Augus-
ta Phillips, is it not? A. Yes, sir. 

Q. On the back of the will, referring to the back 
of the original will, endorse1nent. A. The time 
Tou ha Ye referred to . .., 

Q. \Yhen :Mrs. Phillips liYed at your hmne, told 
you she had n1ade a will, did she tell you of the pro-
Yisions in that "\Yill? A. :X o, sir. 

Q. Didn't she? A. :K ow, she told me she was go-
ing to con1pensate 1ne for eYerything I had done for 
her and she did .n't say any mnount, stipulate any 
a1nount. 

Q. Did she say she had n1ade a will? A. Yes, 
sir. 

Q. And didn t tell you any proYisions of it? A. 
Rhe told me that she would compensate me for what 
I had done. 
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Q. vVhat? She "''~ould con1pensate you for what 
you had done? A. Yes. 

Q. She didn't say then, did she, that she had left 
everything to you? Did she? A. She said she 
left everything that she had to me. 

Q. That is what I want to find out. A. Jewelry. 
Q. Is that right? A. Yes ; jewelry. 
Q. Jewelry and everything? A. Yes, sir. 
Q. That is right? A. Yes, sir. 
Q. That is "\vhat she said, then, after she had 

n1adie the will, according to her story, to you? A. 
Yes. 

Q. In the month of August, 1922; is that right? 
A. Yes, sir. 

Q. You are not no"\v referring to a previous will 
which has been spoken of and which ,Yas torn up? 
A. No, sir. 

Q. "\Vith 1·egard to this jewelry-(interrupted). 

The Court: "\Yell, don't discuss that. I 
mn not interested. 

Mr. Vickers: On the question of credibili-
ty, your Honor; there is a point I want to 
question the credibility. 

The . Court: All right. 

Q. You have said you had the jeT\"elry in your 
possession, that you gave it back to her and told 
her that you wanted her to put it in the safe deposit 
box in New York; is that right? A. Yes, sir. 

Q. You knew it had been there, didn't you? A. 
Wha ·t is- that? 

Q. You knew it had been there in the safe de-
posit box? A. I don't know ,vhere she had it. I 
think she had it in the safe deposit; yes, sir. 

40 Q. You did know H, dirln't you? A. Yes, sir. 
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Q. All 1·ight. And you knew she had it in the 
safe deposit box in New York, didn't you? A. o ; 
she had it hmne in her chest. 

Q. She had H ho1ne in the chest? A. Not in the 
chest; wore it on herself, and she gave it to 1ne and 
I had it for two "\veeks. 

Q. Is it a fact, then, that you did suggest to her 
that she put it in the safe deposit box? A. I told 
her "\Yhen I went away, yes, to put it away, I didn't 
,Yant it around the house. 

Q. Will you listen to n1y question carefully, 
please? Is it a fact that you did , suggest to her 
that she put it in the s1afe deposit box? A. Yes, sir. 

Q. Very sure of that? A. Yes, sir. 
Q. Although she had had it in the cedar chest 

"\Yhen she gaYe it to you? A. She didn't have it in 
the cedar chest. 

Q. She did not? A. No, sir. 
Q. Where did she haYe it? A. She had it on 

herself; she carried it in a little bag. 
Q. Do you know how the jewelry got to the safe 

deposit box in Kew York? A. I do not. 
Q. You do not? A. She n1ust ha Ye taken it there 

herself. 
Q. And Rhe 111 ust ha Ye taken it? A. I don't 

know. 
The Court: She said "she 1nusrt have"-
"\Vitness: No; I don't lmmv whether she 

took it there herself. I don't know what 
she-(interrupted). 

The Court: The answer is "She must have 
taken it there herself." 

Witness: No, sir; I didn't-
The Court: Yes, you did. That is. what 

~~ou Rairl.. In any event, she doe~n't know 
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ho-w' it got back into the New York safe de-
posit box. That is true, isn't it? 

\Vitness: I "IYas away for-
The Court: Is it true that you don't know 

ho-wit got back in New York-
"\-Yitnes~: :X o, sir. 

IO The Court: She doesn't know. 
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Q. No-w, niI1·s. Barend, in ans"" ... er to the Vice 
Chancellor's question you just now said, "I to ld 
her to put it back in the chest." You again said 
that, didn't you? A. No, sir; no chest. 

Q. Didn't you just say that now? 

'rhe Court: She didn't say that. 
~11'. Yickers: MaY I refer to the record? .., 

The Cou1-t : Yes . 
( 'l1he follmYing questions and answers 

were read as follows: "Question: She said 
she n1ust haYe-A.nswer: No; I don't know 
whether she took it there herself. I don't 
lmmY what she- Question: The answer is 
·She n1usit haYe taken it there herself .' An-
swer : No, sir ; I didn't- Question : Yes, 
you did. That is what you said. In any 
eYent, she doesn't know how it got back into 
the X ew Y 01·k safe deposit box . That is 
true, isn't it? Answer: I ,Nas a""ray for-
Question: Is it true you don't know how it 
got back in the Xe·w Yo'l"lc- A . :Xo, sir. 

The Cou1-t : She doesn't know ... 
\Vitness: I didn't say that, positive ly not. 

Q. At the time she gaye you the jewelry, you say 
she was bedridden in your home; isn't that so? A. 

40 Yes, sir. 
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Q. :X o doubt about that, is there? A. No, sir. 
Q. And for how long a period before that tiine 

do you no-w say that she had been bedridden and 
unable to lea Ye her room? 

l\Ir . Bianchi: Pardon n1e. She didn't say 
she was unable to lea Ye her roo1n. She said ] 0 
she was down on the porch. 

Mr. Vicker : No, no. 
The Court: Let her answer the questions. 

Ho,Y long before she gave you the jewelry 
" ... as she unable to leaYe the house? 

l\fr. Yickers: The roon1, your Honor. 
\Vitness: The room? 

Examined by the Coitrt: 

Q. Yes . A. She didn't leaYe the romn for about 
six weeks . 

Q. Before she gaye you the jewelry-All we want 
is the truth. You haYe testified that this lady gave 
you this jewelry in July, 1922. A. I belieYe it was. 

Q. Yes. Well, that is settled . Now, how long 
before July, 1922, was she unable to leave her 
1·00111? A. A coup le of 1nonths. 

Q. Couple of n1onths? A. That would make it 
:Oiay. It n1ight ha Ye been April, possibly; I can't 
re1ne1nber exactly. 

Q. She coukLn ·t lea Ye her roon1 from May, 1922? 
A. No, sir. 

· The Court: "\-Vell, now, that 1s what you 
want to know, isn't it? 

Examined by J.llr. Vickers: 

Q. "\Vas l\Irs. Phillips a large woman? A. Very 
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Q. How n1uch? A. Over two hundred pounds. 
Q. And ·when you say you lifted her out of the 

bed\ do you n1ean that you actually lifted her en-
tire weight? A. Yes, sir. 

Q. WHhout any assri.stance from her? A. I ce1·-
tainly did. 

Q. That is what you 1nean? A. Yes, sir. 
Q. And you did that n1any- A. Yes, sir. 
Q. -tilnes a day? A. Yes, sir. 
Q. Many times a day. And, when you lifted her 

out of bed, to where did you take her? A. Just 
put her on the side of the chair alongside of the bed. 

Q. And she was unable to give you any assistance 
then in that- A. Hardly any . 

Q. Listen, please. -in that perfor1nance of tak-
ing her out of bed, lifting her out and putting her 
on to the- A. :No, s,ir. 

Q. -chair, she ·was unable to give you any assis-
tance at all; is that right? A. Yes, sir. 

Q. And that was throughout the entire period 
she was bedridden; is that right? A. Yes, sir. 

Q. Many 1nonths? A. Yes. 
Q. Is that r_ight? A. Yes. 

Examined by the Oou1·t: 

Q. HmY much do you '\Yeigh? A. I was a great 
deal heavier then. 

Q. How n1uch did you weigh at that ti1ne? A. 
I weighed a hundred and forty fiye pounds. I have 

· been sick since then . I had a breakdown right 
after that. 

Examined by Mr. Yickers: 

Q. vVas 1\'Irs. Phillips paralyzed, do you know, in 
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any way in the use of her hands, ar1ns or fingers? 
A. No, sir. 

Q. Was not. Was she paralyzed so far as the 
use of her legs were concerned? A. No, sir. 

Q. Ko. And · these tireatments that you have re-
f erred to as douches ', were they administered by 
n1eans of a rubber bag? A. Yes, sir. 

The Court : "\Vell, now, I don't think it is 
necessary to go into that. What they really 
we1·e were enemas. 

Wi~ess: Yes, sir . 
Mr. Vickers: I don't think so. I don't 

know. I think it was a vaginal douche. I 
don't know. I thought ·so. That is all. 

Q. You say you prepared special food. Wha ,t 
food did you prepare? A. Little delicacies I 
thought she would like, such as little salad 1s and 
things like that, extra fruits and things like that ; 
little delicacies that she cared for. 

Q. Is that in addition to her meals? A. What 
is that? Yes, sir. 

Q. In addition to .her meals? A. Yes. 
Q . . The other part of her n1eals she ate, the same 

as you and your husband and son? A. No, indeed 
she didn't; she had eYerything separate. 

Q. Had eYerything separate? A. Yes, sir. 
Q. vVhat did you prepare for her? A. Well, 

soups and roast chicken, things like that, salads. 
Q. Didn't you eat soups? A. Yes, sir. 
Q. Didn't you eat roasts? A. I did extra cook-

ing for her because I know. a person as sd.ck as she 
was~I done eYerything in 1ny po\ver to try to 
please her. 

Q. Anrl d.o yon know '\Yho took ca1·e of Mrs . Phil-
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lips' expenses "\Vhile she was in the hospital? A. 
She had her own account she took care of herself 
while she waS' in the hospital. 

Q. She always took care of herself, dri.d she? A. 
While she was at the hospital, my husband went 
there every night and I went there. 

l O Q. Did she · take her check book to the hospital? 
A. Yes, sir. 

Q. She did? A. Yes, sir. 
Q. Where is the check book now? A. I don't 

know. 
Q. Didn't you go to the hospital and take her 

fron1 there and get her effects? A. My husband 
did. 

Q. Your husband did, did he? A. Yes, sir. 
Q. You were not there? A. I was sick at the 

20 tin1e. 
Q. You were not at the hospital; is that right? 

A. I was sick at the tilne. 
Q. And you have neYer seen Mrs. Phillips' check 

book? A. I ha Ye no check book. . 
Q. You have never seen M1·s. Phillips' check book 

since he1· death, haYe you? A. No, sii-. 
Q. She had a check book, didn't she? A. I don't 

knmv. I guess she rn ust have had one. 
so Q. You said she took it to the hospital with her. 

40 

A. She paid her bills there. I don't know. I was 
sick at the time; I was a run clown wreck myself. 
I guess my counsel ought to be able to answer that. 

Q. vVell, if you can't answe1· it, then, jus ,t say so. 
It appea1·s frorn the bank state1nent that up to the 
ninth of March, being a few clays before her death, 
there were ·withdrawals fron1 her account. Can you 
tell this Court whether or not this lady was able 
mid did tran:-;act her own huRri.nes:-;·, sign her checlu; 
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and so forth, up to a period so close to her death? 
A. I don't know; I can't say. 

Q. You don't know? A. No, sir. 

Examined by the Court-: 

Q. You didn't transact her business for her? A. 1 O 
No, sir; I did not. 

Q. You didn't present checks for her to sign her-
self? A. No, sir. 

'rhe Court: Well, the inference then must 
he that she prepared the checks herself. 

Examined by Mr. Vickers: 

Q. And for these n1onths in 1923, begining with 20 
January 4th, there are, according to this account, 
1nany deposits in sn1all amounts in this bank. Have 
you any knowledge at all how those deposits got 
into the bank? A. My boy used to take then1 there 
occasionally. 

Q. your boy used to take the1n ·there occasional-
ly? A. He used to run errands. 

Q. Is your boy here in Court? A. No, sir; he is, 
not. 

Q TI ld · s he? A. He is sixteen . . .r: ow O 1 . 

Q. Sixteen? A. Yes, sir. 
Q. Do you know what did co1ne back fron1 the 

hospital after Mrs. Phillips died so far as the per-
sonal possessions are concerned? A. I gave them 
all away, her clothes. I didn't want them. 

Q. Diel you know what came back? A. Just her 
pers 1onal clothes. 

Q. Just clothes? A. Clothes. 
Q. Nothing else, so far as ·you ever saw? A. No, 

811'. 
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Gross-examination by Mr. Boyd: 

Q. Let me ask you a few questions, Mrs. Barend . 
What ·was the last time, so far as you know, that 
Mrs. Phillips was strong enough to go to New 
York? A. Why, that was when she had a radiu111 

10 tI·eat1nent. 
Cl About when ,vas that? A. That was during-

that was . when she first caine to me. I can't say 
just when that was. 

Q. Well, take it- A. She had two or three treat-
1nents. 

Q. -fro1n the n1onth of May, 1922, up to the ti1ne 
that she went to the hospital in July, 1922, she was 
in a condition where she was practically bedridden, 
except that you lifted her out? A. Yes, srir. 

20 Q. During that ti1ne and up to the time that she 

30 

40 

went to the hospital, was she in a condition where 
she could possibly, without your knowing it, have 
goHen up, dressed, gone out of the house and gone 
to Nevi' York? A. Outside of the time that I was 
not there, I don't know no, sir. 

Q. vVell, I am only talking of the tiine frmn May, 
1922, until she went to the hospital in July. 

The Court: She ·went to the hospital 111 

October. 
Mr. Boyd: She testified July-
The Court: No; she did not. She testi-

fied the jewelry was , given to her in July. 
Mr. Boyd: In July. 
'l'he Court: She went to the hospital 1n 

October. 

Q. You said that yon bad the jewelry for two 
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weeks before Mrs. Phillips went to the hospital; 
is that right? 

The Court: I do not think it is necessary 
to cross exan1ine on the jewelry. 

Mr. Boyd: All right. 

Gross-examination by Mr. Bianchi: 

Q. Were you taken ill after she went to the hos-
pital? A. I certainly was. I was a complete wreck 
the week she left my house and went to the hos-
pital, I was a con11plete wreck. 

Q. Have you practically been ill since then? A. 
Yes, sir; I have. 

Q. And were you all right before she came there? 
A. I was ; yes, sir. 

LENA RUDENSEY, S'Worn for the defendant. 

Direct-examination by Mr. Bianchi: 

Q. vVhat is your name? A. Mrs. Rudensey. 
Q. And were you a landlord-landlady, rather? 

A. Yes, sir. 
Q. Of what pre1nises? A. Of house 149 Clair-

n1ont A venue. 
Q. And during that time did you receive rent 

from Mrs. Barend or Mr. Barend? A. Yes, sir. 
Q. And what was th~ amount of their rent? . A. 

Sixty five dollars. 
Q. And do you know if you ever received any 

checks? A. vVell, my husband used to take care 
of that and take care of the rentals .. 

Q. Did Mrs. Barend ever hand any checks over 
to you? A. At the store, at my husband's store. 

Q. Do you kno,Y the an1ounts of the checks? 
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Mr. Vickers: That is objected to. 
The Court: Objection sustained. 

A. The rent was sixty five dollars. 
Q. ( By the Court.) And it was · paid to your hus-

band 1? A. Yes, sir. 

The Court : Well, now, she can't testify to 
that. 

Mr. Bianchi: I had a conversation with 
her. I thought it was · just the other way, 
pardon 1ne. 

Q. You knew Mrs. Phillips? A. I knew her very 
well. 

Q. And do you know what her physical condition 
20 was at the time that Mrs. Barend-(interrupted ·). 

A. vV ell, she was sick. 
Q. Do you know how sick? A. Well, sick 

enough that Mrs. Barend had to care for her. 
Q. And where was she, in bed, out, or where? A. 

Well, 1nost of the time, she was in bed, but at tilnes 
she would try to get out, but she couldn't. 

Q. vVas s•he a sn1aJ1 won1an or big wo1nan? A. 
Heavy woman, very heavy woman. 

30 Q. Do you know that MrS'. Barend took care of 
her? A. I know that she did. 

Q. What did you see her do? A. Well, she cared 
for her as a nurse would. 

Q. Well, did you c01ne in her house? What floor 
did you live on. A. I used to visit Mrs. Phillips, 
n1ake a visit every day to see how she was, and Mrs. 
Barend took care of her. 

Q. Were you there in the same building? A. 
Yes; we lived upstairs. 

40 Q. It was a two family house? A. Yes. 
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Mr. Bianchi: That is all. 

Cross-examination by Mr. Vickers: 

Q. Mrs. Rudensey, what time did Mrs. Phillips 
con1e to the hous •e of l\frs. Barend? A. Well, at 
the time they moved in our house, she wasn't a bit l O 
well. 

Q. vVhat time did she come there? A. Well, in 
May. 

Q. May? A. May. 
Q. May, 1922? A. Well, I don't reme1nber the 

year, but it was in May. 
Q. Well, how long did Mrs. Phillips live in your 

house? A. Why, she lived in our house until she 
,vent to the hospital. 

Q. How long was it, a month or six 1nonths, one 
year or two years? A. Oh, she was there quite a 
tin1e. 

Q. Well, how long, Madam? A. I don't re111em-
ber. 

Q. Can't you tell us whether it was one n1onth or 
six months? A. Oh, longer than that. 

Q. How long? A. Well, they came in May and 
she was sick all along until-I think the following 
year in September or October she was taken to the 
hospital and fr01n that ti1ne on until March she was 
at the hospital and she died there. 

Q. Did you ever see Mrs. Phillips go out in an 
aut01nobile? A. I have not; no. 

Q. Never saw her go out in an auton1obile. Did 
vou ever see her go out in a taxi cab? A. No; but, 
;t the time they took her to the hospital, we helped 
her down to go in the taxi cab to the hospital. 

Q. That is the only time that you ever saw her go 
in a taxi cab? A. Yes, sir; the only time. 
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Q. You neveT saw her go in any other kind of a 
pleasure automobile? A. She was too sick for that. 

Q. Did you ever see her on the street at aH? A. 
Well, sometimes she would try, she ·would ·attempt 
to take a walk, when she first can1e to the house, but 
she couldn't. She would p1·obably walk a block 

l O or so and then c01ne back. 

20 

Q. And you saw her do that? A. Yes, at first _, 
when they first ca1ne to the house. 

Q. And -saw her do that on n1ore than one occa-
sion? A. Well, no. When they first moved in, she 
would try to do it. She didn't want to get in bed, 
if she could possibly help it, but she was too sick, 
and then, after they were there a while, then she 
was confined to the bed. 

Q. If you went in each day to see her, can you 
tell us for how long a period, in your opinion, she 
was confined to the bed so that she couldn't get out 
of the bed? A. Well, in the 1norning, I would· go 
down in the n1orning to see how she was. She was 
in bed. And then towards noon she would try to 
get out and then in ·the afternoon she would go back 
to bed again. 

Q. Yes. And for how long a time was · that that 
you observed that? A. Well, that was all along 

30 until she had~until later on she got very sick and 
was confined to bed all the time and then taken to 
the hospital. 

40 

Q. Now, tell us for how long a period bef 01·e she 
,vent to the hospital was she confined to the bed. 
Can you tell us that? A. Well, I don't know. I 
suppose, a couple of months. 

Q. Couple of months. And, during those couple 
of n1onths, were you there daily? A. I saw her 
eYery day. 

Q. Every day. And, when you say a "couple of 
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months", do you n1ean t\.vo months? A. No; I n1ean 
about fl.ye or six 1nonths. 

Q. And seeing her daily through those five or six 
months before she went to the hospital? A. Yes, 
sir. 

Q. You say that she was · unable to get out of her 
bed and go out of ·the house; is that right? A. 
Why not, when she often came there? 

Q. No, no. During those five or six months, I 
am talking about, before she went to the hospital. 
A. She was unable to get out of the bed. 

Q. She was unable to get out of the bed? A. Yes. 
Q. Unable to leave the house at all? A. Yes. 
Q. No doubt about that at all in your mind, is 

there? A. Well, I was there. I used to see- ( in-

10 

terrupted) . 2 O 
Q. I say, there is no doubt in your 1nind about 

tha :t? A. No. 
Q. By the way, you say you are the landlord, or 

is your husband the landlord? A. Well, n1y hus-
band is the landlord. 

· Q. Oh, your husband is the landlord. And he 
1nade the rent arrangement? A. Well-

The Court : Well-
Q. He n1ade the arrangements with Mr. and Mrs. 

A Y •.Jo Ba rend; is that right? . es. o 

'rhe Court : Yes, she said that. 
Witness: And I was present at the tiine 

Mrs. Phillips handed the jewelry to Mrs. 
Barend. I was there. 

'rhe Court: Yes. All right. 
Mr. Bianchi: I was going to say, your 

Honor, that, in n1y opinion, because of the 
fact of that jewelry-irrespective of the fact 
it was given to her, eYidently went back of 
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,the law. The question of whether it was 
really a gift, I an1 going to abandon that. 
I think the la ·w is against us- on that ques7 
tion. 

The Court: All right. Then it will be un-
derstood the clai111 to the jewelry is abandon-
ed. 

Mr. Bianchi: I think the law is against 
us. 

The Court: Yes. I think so, too. 
Mr. Vickers: I move that the testimony by 

this ·witness respecting the rent arrange-
1nent be stricken fron1 the record on the 
ground, clearly, that she has failed to sho,v 
i-;he knows the amount of the rent. 

The Court: I will allow it to stat1d. She 
says · the rent is· sixty five dollars · a month. 
That is all she kno,vs. 

Mr. Vickers: She ,testified she was the 
landlord. 

Witness: My husband. My husband is 
the landlord. 

Mr. Vickers: On cross exan1ination she 
testified that the arrangement '\\Tas 1nade with 
the husband. 

SO 11he Court: All right. I understand. I 
will let the tei-;timony stand ai-; it is . 

SOLOMON S. WEINTHAL, sworn for the de-
fendant . 

Direct -examination by Mr . Bianchi: 

Q. Were you the landlord of Mr. Barend and 
_40 Mrs. Barend at any tilne? A. Yes, sir. 
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Q. vVhere? A. Nu1nber 30 North Willow Street. 
Q. Do you know the an1ount of rent that they 

paid there? A. Sixty five dollars a month. 
Q. During the period that they stayed-were liv-

ing at your ho111e was Mrs. Phillips there? A. She 
can1e the1·e on Septen1ber 1st or 2nd, I believe. 

Q. ( By the Cou1·t) . How long did she stay 1 0 
there? A. She stayed there until they n1oved 
away. 

Q. ( By the Court.) When was that? A. The 
following May. 

Q. Sixty fl.ye dolla1·s a n1onth? A. Yes, sir. 
Q. And do you know whether you got cash or 

checks or how it was paid at different tin1es? A. 
"\Vell, very of.ten I received a check fron1-with the 
endorsen1ent on the bottom of it of-

Q. Phillips? A. Mrs. Phillips for sixty five dol-
]ars and endo1·sed by Barend. 

Q. Do you know how sick Mrs. PhilJips was? 
What did you .see? Tell us. A. Well, I went in 
quite often; we had a twin house, right next to one 
ano :the1·. 

Q. Double house? A. Double house. And, of 
course, n1y wife and I used to go over there in the 
a fterno011 and son1etimes in the evening-I have 
nothing else to do-used to go in there and occa-
sionally speak '\Vith the old lady and find out how 
she feels, and so forth, and found her a very sick 
woman, after she got there, very sick. She used 
to tell n1e ·ner troubles, a good deal of her troubles 
in a way with her fol'lner-with her husband, and 
so forth. 

Q. Did you see Mrs. Barend whether she did any-
thing for he1·? A. What is that, sir? 

Q. Did M1·s. Barencl do anything for her, take 
care of her? A. No, I didn't see that, no more than 
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son1etimes serve her with s01nething to eat or drink 
there while she was sitting up. 

Q. Well, who took care of her while she was sick? 

The Court: No. He said all he saw was 
that she was served "'lvith something, with 

1 O food or drink. 

Q. Do you know if anybody took care of her? A. 
Mrs. Barend took care of her . 

lVIr. Vickers: Of course, that is objected 
to as a conclusion . 

The Cour~t: Yes. I will sustain the objec-
tion. 

20 01·oss-examination by Nlr. Yickers: 

ao 

Q. Mr. Weinthal, up to the time that Mrs. Phil-
lips went to the hospital, you were a regular caller 
there; is that right? A. No, sir; I ,vas not. 

The Court: This was at .the first place. 
Then they moved fro1n the first and second 
place. 

Mr. Vickers : Your Honor is right. 

Q. AHer she left your house, did you ever see her 
again? A. vY ell, on several occasions I called on 
them when they 1noved over to Clairn1ont Avenue to 
see her and she then was in bed when I called . 

·Q. She was then in bed? A. Yes. 
Q. Do you ren1ember when you last saw her; can 

~rou state the month? A. I don't know. I think 
the last time I saw her was in the n1onth of Septen1-
her. I was going away in Septen1ber. 

1G3 
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Q. Septen1ber- A. Septe1nber of 1922. 
Q. In the year 1922? A. Yes, sir. 
Q. And she was then in bed? A. Yes ; I think 

it was Septen1ber. 
Q. And you saw her in her bedroon1? A. Yes, 

sir. 
Q. And, I suppose, Mrs. Weinthal was with you? 10 

A. My wife? 
Q. Yes. A. Yes, sir; she was with me. 

AMELIA S. WEI:NTHAL, sworn for the defend-
ant. 

Direct-examination by Jl,Jr. Bianchi: 
Q. Sow, Mrs . Weinthal, did you know Mrs. Phil-

lips? A. Yes, sir . Mrs. Phillips-
Q. vVhere did you see her? A. Mrs. Phillips 

n10Yed to Montclair, I guess it was the first or sec-
ond of Septen1ber, and they lived next door to us. 
Then Mrs. Phillips was not a sick w01nan-but, 
well she lived in Montclair about a month when 

' she started to get sick and then she got very sick. 
Q. And then what happened? A. And then what 

happened? Well, Mrs . Phillips, she went to :New 
Y 01·k for treatinent and then one day she can1e back, 
after she was to N e,v York for treatinent, and I 
con1e to see her and was up in the roo1n with her 
and she says; "Well, Mrs.. Weinthal," she says, "you 
know l a1n a Yery sick ,,roman, and," she says, "I 
have a s:tep sister I haven't seen for over twenty 
years-" . 

The Court: Now, this is not 1·esponsive. 

Q. :No. We don't want to know what she said 
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to you. Who took care of her while she was sick? 
A. Mrs. Barend. 

Q. (By the Court.) 1Vell, do you know that? A. 
Well, I liYed next door. 

The Court: All right. 

Q. Is that the only reason? A. No ; that is not 
the only reason. 

Q. Ho,v? A. I come in and see Mrs. Barend tak-
ing ca1·e of he1·. 

Q. vVhat did she do? A. Well, gave her to eat. 
Q. You see, we don't know. A. Well, it was~ 

Well, she gave her to eat, and I seen her bathe her 
and I seen Mrs. Barend wash her and take care of 
her, as you do with anybody who is sick. 

Q. Do you know whether Mrs .. Barend beca1ne 
sick fro1n taking care of Mrs. Phillips? A. Yes; 
she did get sick; she got run down fron1 it. 

Q. vVhile she was at your hon1e, I n1ean. A. No; 
not then; later on; her husband, now, lived next 
door to us, was our neighbor-

Q. Were you there when these treatments were 
given to her at any tin1e? A. No. Then she lived 
in the other house, when she got real sick. She 
S'tarted with radium treatments at our place, then 
,-vhen she got real ill, they lived on Clairn1ont Ave-
nue, see? 

:.Mr. Bianchi: That is all. 
The Court : Is that all? 
~Ir. Bianchi: We have several witnesses, 

but they are just the saine as this, will be 
corroboration, that is all. 

The Court: I don't think it is necessary, 
if it is cumulative. What do you want to do, 

1G7 
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file n1en1orandu111s? The jewelry claim has 
been abandoned. 

Mr. Bianchi: Yes, your Honor. I think 
the law is against us on that. I think there 
is no doubt about it. 

The Court: Perhaps you had better file 
memorandums. 

Let it be noted on the record that the bill 
of complaint alleges that Bianchi entered in-
to an agree1nent with Barend to collect her 
clain1 against the Phillips' estate, Bianchi 
to have twenty-five per cent. of the amount 
collected; and that this agreement was ad-
mitted in the answers-, and also was admitted 
in open court. 
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Capital and Surplus over $10,000,000 
NATIONAL SURETY COMPANY 

115 Broadway, New York 

NOTICE Agents' acts not binding on Company 
unless within agents' written limits of authority. 

APPLICA ,TION FOR BOND OF 
Ad1ninistrator, Temporary Administrator, Adnlin-

istrator with Will Annexed, Executor, Guardian, 
Guardian ad litem) Special Guardian, Committee 
of Incon1petent Person, Conservator, Curator, 
Trustee, Receiver, Assignee, Trustee in Bank-
ruptcy, etc. etc. 

20 'l"'he undersigned hereby request NATIONAL 
SURETY OOM:P ANY to be come 1Surety on bond 
as adn1inistrator in a1nount of $16,000.-, and if 
the Co1npany .shall execute said bond the under-
signed agree to pay $58.00 premium upon execution 
of said bond, and $38.G7 annually thereafter in ad-
vance, until the Co1npany shall be furnished with 
conclusive written legal evidence of its discharge 
frmn liability thereunder. 

1. Full na1ne of applicant Louis ,S. Weinthal 
SO Alge 67 Years. 

2. (a) Lineage or birth : ( viz : A1nerican, Eng-
lish, French, Ger1nan, Irish, N e.gro, etc) Gern1an 

(b) If not born in the United States, haw 
long have you lived in the United States? ·u. 
S. A. 

( c) If a foreigner, have you been natural-
ized? 

3. Business address 150 Claremont Av. Mont-
40 clair, N. J. 
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4. Daily occupa 1tion or e1nployment Retired 
5. Residence address 150 Claremont Av. Mont-

clair. Married Yes. 
6. Give YOUR OWN financial statement, in detail. 

AS:SET.S. 
Cash in Bank of Montclair Bank $2500.~ 
Real estate, the title to which is in MY 10 

NAME. 
A 150 Claremont Ave. Montclair $15,000.-
•Stocks and bonds ( market value) con~ 

sisting of: 
Liberty Bonds $1500.-

Total Assets, $19,000.00 
$19,000.00 

LIABILITIES. 
Money Borrowed on Notes None 
Accounts payable None 
Mortgages on real estate scheduled opposite 
A None c 
B C 

C C 

Other liabilities ( in detail) c 

Total Liabilities $ c None 

7. Are you endorser, or have you become surety 
for any person or corporation No. 

If so, in what amount, and for whon1 c 
8. Give nmnes and addresses of FIVE persons 

for reference. 
Michael Long; Chief Police, Newark. 
John Kent; Contractor; 157 Claremont Ave., 

Montclair. 

20 
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~rho1nas Curtis; Contractor; Montclair. 
Morris Cohen; Hardware; Montclair. 
9. Has application for this bond made to any 

other ,Company? No. If so, state why not exe-
cuted c 

10: Do you suoceed another fiduciary in the man-
agement of this Estate? No. If so, give reason 
for your appointment and name and address of for-
1ner fiduciary c 

Have you given bond for this eS'tate before? No. 
If so, give names and addresses of former sureties 
and reason for new bond ,c 

11. Are you indebted to the Estate? No. If so, 
give full particulars c 

12. Is the Estate indebted to you? No. If so, 
:give full particulars c 

13. Will you, in the •per.for1nance of your duties 
in the matter, en1ploy an ~ttorney, · and a,gree to 
act as ' he .shall advise? Yes. If so, give name of 
Attorney, and his address, Ovidio C: Bianchi, 243 
}Iain 1St., Orange, N. J. · 
14. Proceeding filed in Court of .Surrogate, Essex 
County, State of New Jersey. 

15. Give the date of your appoint1nent 3/15, 
1924. 

80 Describe fully all the Assets and Liabilities of the 
Estate. 

40 

Liberty Bonds about-estimated value $4000.-
Location of Real Estate; None. Description c 

Value c Mortgage c Incon1e c 
18. Liabilities of the Estate, with names and 

addresses of Creditors: 
N an1e of Creditor: Dr. Edward I-Iyen1es•, Address 
New York City. Nature of Debt: Doctor. Amount, 
$1500. 
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Na1ne of Creditor: Meyer Co., Address New York 
City. Nature of Debt: Undertaker. A1nount, 
$850. 

19. Give na1nes and addresses, of persons or cor-
porations now in possession ('.)f any of the personal 
property; also the nature and amount and state 
when same will be delivered to you .Safe Deposit 1 0 
Vault in Bank of Montclair, N. J. 

20. D1oes1 the estate own an unincorporated bus-
iness, or any interest therein? No. If so, describe 
it and state whether you will conduct .such busi-
ness c c 

21. Will your adn1inistration require investment 
of trus•t funds? No. If so, will you secure an order 
of Court to protect yourself and your surety in 
1naking such investment? Yes. 20 

22. How often wHl you be required to render 
your accounts, and by whon1 will they be audited? 
At once. When will you be required to render 
your final account? As soon as convenient. 

23. Are you connected by blood or 1narriage with 
the infant, incompetent 1person, or beneficiary of 
trust? No. If so, in what way? c 

To be answered by Administrator, Temporary Ad-
ministrator, Administrator with Will Annex- !tU 
ed, or Executor. 

24. Give name of Decedent Augusta Phillips. 
25. Give time and place of death March 13, 1923 
26. Did decedent leave a will- Yes. If so, at-

tach a copy of it. Refused Probation. 
27. Who are the next of kin, legatees or heirs at 

law? Give full names, ages, degree of relation-
ship to decedent, residence . addresses, and state " 
your mvn relationship, if any. 0 
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Eva Barend; over age; cousin; 149 Claremont 
Ave., Montclair, N. J. 

Martha Brown; over age; cousin; 555 Eas ,tern 
Parkway, Brooklyn, N. Y. 

Em1na Katsky; over age; cousin; 555 Ea-stern 
Parkway, Brooklyn, N. Y. 

Gustav Brown; over age; cousin; 555 Eastern 
Parkway, Brooklyn, N. Y. 

Max G. Schwartz; over age; cousin; 876 W. 
180th .St., Brooklyn, N. Y. 

Moses R. Schwartz; over a,ge; half-sister; 876 
\V. 180th St., Brooklyn, N. Y. 

Hannah Falk Autenrieth; over age; half-nephew; 
address unknown. 

William A. Autenrieth. 
28. Give name of infant, incon1petent person, or 

beneficiary of trust. None. 
29. Give name of Insolvent or Bankrupt. 
30. Give nature and place of business. 
31. Give nan1e and adrdress of Referee in Bank-

ruptcy. 
32. vVhat is to be done with the assets coming into 
your hands? 

30 THIS AGREEMENT 1nade between the under-
.signed ( hereinafter called the Indeinnitor), and 
the NATIONAL ,SURETY COMPANY (hereinaf-
ter called the ,Co1npany), 

vVI'l"'NE1S.SETH: 

WHEREAS, the Company has executed or is 
about to execute or procure the execution thereof 
for the Indemnitor, the bond described in the fore-. . 
going apphcation which application is hereby re-

40 ferred to and made a part of this agreement. 

I 
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NOvV, THEREFORE, in consideration of the 
execution or p1·ocure1nent of the execution of such 
bond and the sun1 of One Dollar paid to the Indem-
nitor by the Con1pany, the Inden1nitor covenants 
and agrees ,,Tith the Company as follows: 

1. That the lnde1nnitor will pay to the Con1pany, 
or its duly authorized Agent, the .premiu111 agreed 
in said applkation to be paid. 

2. That the Inde111nito1· will imn1ediately furnish 
to the C0111pany an inventory of the estate to be 
adn1inistered upon, and will at all times furnish 
to the Co111pany all n1aterial infor1nation and 
knowledge which the Inden1nitor n1ay acquire con-
cerning such es·tate, and vvill, whenever requested 
hy the Co1npany, 1nake written reports, in for111 re-
quired by the Company, of the condition of the es-
tate, and the Indernnitor's ad1ninistration thereof, 
and will, at all reasonable times, give to the Con1-
pany ' s authorized representative full and free ac-
cess to all books, records and accounts concerning 
such estate for the purpose of auditing and verify-
ing the same, and does hereby authorize and em-
power any person or per:::;ons, firms or cor,po1·a tions 
having the custody of any such books, records or 
accovnts, or any n10ney or other property belong-
ing to said estate, to exhibit the same to such rep-
resentative for exan1ination and to answel' any per-
tinent questions 1·elating thereto, and to certify to 
the possession thereof. That the Inde1nnitor will 
keep true and accurate ac,counts of his trust, which 
shall at all tilnes be open for free and uninterrupt-
ed inspection and examination ,by the Co1npany or 
its authorized representative, and will . duly adver-
tise for claims in the 1nanner provided by law. 

3. '].'hat the Indernnitor will immediately upon 

10 



10 

20 

30 

Exhibit 0-2. 

the execution of this instrun1ent, deposit in the cus-
tody of the Company, or in a safe or double-locked 
box in the ........................ Safe Deposit 
Con1pany, all assets of the estate in the Inden1ni-
tor's possession or control ,capable of being so de· 
posited, of every kind or nature whatsoever, except 
money) so that they can be withdrawn only with 
the consent of the Co1npany, and will hereafter, 
whenever the Inde1nnitor shall become possessed of 
any other such assets, deposit same in li1rn manner, 
and ,,rill not sell, exchange, convert into cash, nor 
in any ,n1anner dispose of said assets, or any of 
then1, ·without an order of the court therefor, or the 
written consent of the Company. In the event of 
a sale of any of the securities belonging to said es-
tate, said Inden1nitor agrees to deposit the pro-
ceeds thereof in the n1anner hereinafter specified, 
with respect to the depo~it of money belonging to 
s1aid estate. 

4. That the Inden1nitor ,YiH inunediately upon 
the execution of this instrun1ent, deposit in the .... 
. . . . . . . . . . . . . . . r:rrust Co1npany, or in such other 
legal banking depoi;;itory as the Indemnitor 1nay se-
lect and the Co1npany shall in writing assent to, 
all moneys belonging to said estate as shall be in 
the possession or control of the Indemnitor, and 
that thereafter, iln1nediately upon the receipt of 
any moneys belonging to said estate, will deposit 
the smne in said trust con1pany or other bankilig 
depository so selected and assented ·to. That the 
Indeinnitor will not withdraw any of the sums so 
de.posited, except upon check signed by said In -
demnitor in his fiduciary capacity, and bearing the 
written consent of the Company to payment there-
of. That the Indemnitor will immediately give no-

I 
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tice to the Co1npany of any deposit made as afore-
said; it being understood and agreed that the con-
sent of the Company to the deposit of any 1noney 
elsewhere than in said depository may be reYoked 
at any time upon written notice to the Indemnitor, 
i.n which event all such moneys shall at once be de-
posited in .such depository as n1ay be agreed upon 
by the parties hereto in the manner aforesaid. 

5. That the Indeinnitor will, at all times, inde1n-
nify and keep indeinni:fied the Con1pany, and save 
it harm less fro1n and against all clailns, demands, 
liabilities, costs, charges and expenses of every kind 
and nature ·which it s·hall at any ti1ne sustain or 
incur and as ,,~en fro1n all orders and decrees 
against it by reason or in consequence of having 
executed said bond, and will pay over, rein1 burse 
nnd 1nake good to the Co1npany, its successors and 
ass1gns, all sun1s and an1ounts of money to n1eet 
eve1·y claim, demand, liability, cost, charge, ex-
pense, suit, order or decree against it by reason of 
the execution of the 1bond applied for, and before 
the Con1pany shall be required to pay thereunder. 
Counsel and attorney's fees, ,.,.,r~1cther incurred un-
der retainer or salary, or any other expense incurr-
~d by the Company at any time, in any Ii tiga tion, 
investigation, collection of premiums due on this 
bond or in seeking its discharge as surety shall be 
deen1ed a proper charge or expense within the 
n1eaning of the preceding sentence, and the Com-
pany is hereby authorized to prove such costs or ex-
penses in any action or proceedings againsit the In-
den1n.iitor and include the san1e in any judgment or 
decree which may be recovered against said Indem-
nitor, and the Company may bring as 1nany actions 
hereupon as there are rlefaults , the reroven r of 

JO 
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each judgn1ent not to be a bar to the recoYery of 
any other jud1gment. 

G. That the vouchers or other proper evidence 
of pay1nent by the Company in discharge of any 
liability under said bond shall be prilna facie evi-
dence against the Indemnitor of the fact and 

1 0 an1ount of the Inden1nitor's liabnity to the Con1-
pany. 

40 

7. That the Inden1nitor will im1nediately notify 
the Con1pany, at its principal offices· in the City of 
New York, of the 1naking of any de1nand, or the 
giving of any notice, or the con1mence1nent of any 
p1·oceeding to fix an:r liability ,,,.hich the Company 
may be called upon to discharge, by reason of the 
execution of Haid bond. 

8. 'J.1hat the Inde1nnitor will, on reques it of the 
Con1pany, procure the Company's discharge fro1n 
liability under said bond, and the Co1n.pany shall, 
at its option, have the right to the use of the In-
de1nnitor's nan1e, and ,to all rights- and privileges 
of the Indemnitor, and, at any ti1ne, shall have the 
right to be discharged fron1 liability for the fur-
ther default of the Indemnitor, and to require the 
Indernnitor t10 account and giYe ne,y surety or sure-
ties. 

9. 'l1hat the acceptance of this · agreen1ent, and of 
the Inden1nitor's agreement to pay premiums for 
the execution of said bond 01· the acceptance at any 
time by the Con1pany of other security, shall not in 
any way a b1·idge or limit the right of the c01npany 
to be subrogated to any right or rem.edy, or Jimit 
any right or remedy, which the -Co1npan:r 1night 
otherwise ha Y~, acquire, exercise or enforce, and 
the Co1npany shall have every right and remedy 
which an indiYidua l surety acting without co1npen-
sa tion would haYP. 

I 

. DAY 
MONTHL Y-Bl•MONTHLY-!oUARTERL Y 

CJloaw~ P~ 
Receipt of S~ents and cancelled vouchers for 
above account, acknowledged on the following dates: 



.. . 

.. ' I requef;t that statement and cancelled vouchers 

be ready for delivery monthly bi-monthly quarterly 

on the day of the month. 
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10. The Indemnitbr hereby afftrn1s that the fore-
going declarations 111ade and ans"'lvers given are the 
truth without reservation, and _ are made for the 
purpose of inducing the Company to become surety 
or to procure suretyship, or both, on the bond ap-
plied for herein. 

IN WITNES 1S WHEREOF, the Indemnitor has 
duly executed this instrument, this 15 day of 
March, 1924, at Montclair, State of N. J. 
Signed in the presence of 
Ovidio Bianchi. Louis 8. Weinthal. 

State of New Jersey, (C!C! • 
County of Essex. f""'·" 

On the 15 day o.f March, 1924, before me person-
ally appeared Louis S. Weinthal, to m.e known, and 
known to me to be the individual described in and 
who executed the foregoing instrument, and duly 
acknowledged to me that he executed the same. 

Ovidio Bianchi, 
M. C. C., N. J. 

10 

20 
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IN THE NkME OF GOD, AMEN. 

I, Augus 1ta Phillipps, of 149 Claremont Ave 
Montclair N. J. Being of. ,Sound Mind, Memory 
and Understanding, do make and publish this my 
last Will and Testainent in manner following, that 

l O is to say: 
ConsidBring the uncertainty of this life do make 

ordain publish and declare this to be m.y last will, 
and '1.1estament: 

1st After all my just and lawful debt are paid 
as soon as practicable, after my demise, I give, and 
bequeth unto n1y setp-sister Hannah Falk, Autner-
ieth, now Lubel or Lubelsky and to her son Willian1 
August Autenrieth or any other heirs of hers or his 

20 
the sum of $00./100. One Dollor each, this · I spe-
cify as .both ·were very ungra tefull to me, and 1ny 
late hsuband 

Second I also bequeth to the heirs of Emile 
Cohn the sun1 of $500.00/100. (Five Hundred dol-
lors) each, Anna Cohn 3910 Fulton St. Byn Mor-
rel Cohn 3910 Fulton St Brooklyn N. Y. 

Leo Cohn address unknown Aaron Cohn ad-
dress urnknown of New York 

':l"'hird To our dear friend Dr. Ed. E. HyeJns of 
30 540 West 136th St New York city, I bequeth the 

sun1 o.f Five Hundred Dollors $500.00/100 being 
the wish of my late husband, for his gratefullnes.s: 
'fo Florrie Hyems , &.mother 1ny best set o.f linen:;; 
table in n1y ceder chest. 

40 

Fourth Eva Barend n1y devoted cousin of 149 
Claren1orit ave Monclair New Jersey, I bequeath 
all my personal belongings, n1y Diamond earings 
and ring now in the Vault of Corn exchange Bank 
Hudson river Branch 72nrl St. Col. Ave. 
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To her hus 1band 1 Charles Barend, 1ny husband 
watch and chain _ 

I al-so bequeth to Eva Barend my liberty and 
Victory bonds now in the Vault of the Bank of 
Montclair N. J. to the am1nount of 4000.00/100 
( Four thousand Dollors.) 

Fifth to Mos.es. R. Schwartz of 140 Walnut St. 
Montclair I bequeth the su111 of $500.00/100 (Five 
Hundred Dollors) he can devide among his chil-
dren or keep for his-self. 

Sixth I ,bequeth the sum of $300.00/100 Three 
Hundred dollors for a perpectual fund to keep the 
graves, &. ¼ of the iplot in first class condition this 
1noney to be deposited in Corn exchange Bank 72nd 
St. Golumbis ave. Mont. Carmel as·sociation to send 
bills to the1n vYhere prompt payn1ent will be receiv-
ed Plot No. is 236 Section B . 

.Seventh. Likewise I n01ninate, constitute and 
appoint Dr. Ed. E. Hye1ns of 540 W. 136th iSt. N~w 
York City one of the Exeutrix of this 1ny last will 
and testa,rnent. 

Should Dr. Hye1ns not survive me then in that 
event I nominate and constr,t~t c n1y cousin Mar-

' tha Brown of 555 Eastern Parkway N. Y. 
Likewise I nominate, constitute and appoint 

Charles Barend of 149 Clare1nont Ave Montclair 
N. J. a·s one of the Executrix of this 1ny laRt will 
and testement on August 22/1922. 

Eight: In the Bank of lVIontclair, iSafe deposit 
Vault No. 695 I have Victory, Liberty, bonds and 
bank book. In ,Corn Exchange Bank Hudson 
River Branch 72nd St. Col Ave. I have Bank book 
of Greenwich Saving Bank husband watch & chain, 
1ny dia1nond ring & earings, all ,my ,Silver I bequeth 
to Eva Barenrl. 

10 

20 
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I hope and beg my wishes will be carried n1y 
way 

AUGU.STA PHILLIPP 1S 

Sig~ 1Signed, Sealed, Published and Declared by 
the said Testator as and for my last will and tes-

l 
O 

tament in our presence who in their presence and 
at request and in the presence of each other have 
hereunto subscribed our names as witnesses. 

20 

30 
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WILLIAM RUDENSKY 
1SAM TOLKOWSKY. 
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Stipulation. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

Between 
Lours S. WEINTHAL) as Adminis-

trator, &c. of Augusta Phillips, 
Deceased, 

Complainant-AppeUee, 

and 

EVA BAREND) CHARLES BAREND 
and OvrDro C. BIANCHI) 

Defendants-Appellants. 

Between 
HANN AH LUBELL) 

C 01n plainan t-A p pellee, 
-and 

Ev A BAREND) OVIDIO C. BIANCHI, 
Lours s. WEINTHAL and ED-
vV ARD I-I. HYEMS) 

Defendants-Appellants. 

On Appeal 
from Court 
of Chancery. 

Stipulation. 

It is Hereby Stipulated by and between the re-
spective counsel in the above entitled cause that to 
save expense and to keep the record from becoming 
unduly bulky that Exhibits . C-1-3-4-5-G-7-8-9-10-11-
L2-13 and 14 need not be printed at length in the 
State of Case and that the following statementR 
show the nature and contents of such exhibits: 

Exhibit C-1 is a certificate of appointment of 

10 
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Louis S. Weinthal as Ad1ninistrator of the Estate 
of Augusta Phillips. 

Exhibit C-3 is a proof of c1ain1 drawn by defend-
ant, Bianchi, and filed by Eva Barend for Three 
Thousand Three Hundred and .Sixty ($3,360) Dol-
lars for board, nursing, etc. alleged to have been 
rendered by her to Augusta Phillips. 

Exhibit C-4 is a Release drawn by defendant, Bi-
anchi, and obtained by the administrator of the es-
tate of Augusta Phillips fron1 Eva Barend. 

Exhibit C-5 is a proof of clain1 drawn by defend-
ont, Bianchi, of Charles, Barend for Ninety Four 
Dollars and Ninety Five ( $94.95) Cents alleged to 
be due hiin fro1n Augusta Phillips, and which 
claim was filed with Louis S. Weinthal, adminis-
trator of the estate of Augusta Phillips. 

Exhibit C-6 is a Release draiwn by defendant, Bi-
anchi, obtained by Louis S. Weinthal, administra-
tor of Augusta Phillips, fro1n Charles Barend. 

Exhibits , C-7, 8, 9, 10 and 11 are four bank books 
and four checks, the details of which ar.e fully 
stated in the transcript of the record as part of the 
testi1nony adduced at the hearing on April 2.8, 
1926. 

Exhibit C-12 is a proof · of claim drawn by De-
80 fendant, Bianchi, of Doctor Hyen1s against the es-

tate of Augusta Phillips. 
Exhibit C-13 is an affidavit of Eva Barend given 

to John A. Bennett, which set forth a list of the 
personal effects of Augusta Phillips which were , 
left to the know ledge of Eva Barend. 

Exhibit C-14 is a claim of property drawn by 
defendant, Bianchi, filed by Eva Barend with the ' 
administrator of the estate of Augusta Phillips, 
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ciain1ing certain jewelry left by the said Augusta 
Phillips. 

And it is further Stipulated tha.t there need not be 
printed in the record, and it is admitted that John 
A. Bennett was substituted for Robert M. Boyd as 
solicitor for complainant, Louis S. Weinthal on 
February 9, 1927, and that Donohue & O'Brien 
were substituted for 0. C. Bianchi as solicitors for 
the Barends on August 22, 1927. 

JOHN A. BENNE ·TT, 
Solicitor for Louis S. Weinthal, Administrator. 

GEORGE T. VICKERS, 
.Solicitor for Hannah Lubell. 

DONOHUE & O'BRIEN, 
Solicitors for Defendants, Eva Barend, 
Charles Bar.end and 0. C. Bianchi. 

10 
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Opinion. 
Filed Sept. 16, 1926. 

Docket 58-100. 

IN CHANCERY OF NEW JERSEY. 

Between 
HANNAH LUBELL) 

Complainant, 
and 

Ev A BAREND) OvIDIO C. BIANCHI) 
and others. 

Defendants. 

\ 

On Bill, etc. 
Opinion. 

ROBERT M. BOYD) JR.) for Bank of Mont-
clair. 

OVIDIO BIANCHI) pro se. 

LAZARUS) BRENNER & VICKERS) for com-
plainant. 

CHURCH) V. 0. : 
Augusta Phillip~, who had been living with a 

relative, Eva Barend and her husband, died on 
March 13, 1923, in a hospital in Orange, New J er-
sey. She left a will in and by which the defend-

30 ant, Eva Barend, was made chief beneficiary, and 
a half sister, Hannah Lubell, was 1 left a legacy of' 
one dollar. She was mentioned in this will by her 
111aiden name, and by her two married names. She 
has resided in New York City for niany years and 

\ is . listed in the telephone book. This will was of-
.fered for probate by Eva Barend but was rejected 
,because of faulty execution.· Thereafter one Louis · 
vVeinthal was appointed administrator of the es-

40 tate at the instance of Ovidio Bianchi, Esq. who 
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had theretofore acted .for defendant, Barend. The 
application for the bond was witnessed and ac-
knowledged by Bianchi. In the iten1 setting forth 
the na111es of the creditors only those of the under-
taker and doctor appear. There is no n1ention of 
any clain1 of Eva Barend, although more than a 
year had elapsed since Mrs. Phillips' death. I do 
not be1ieve there was any real effort to locate Han-
nah Lubell, the sister, specifically mentioned in the 
will and who .might easily have been found and who' 
,vas entitled to administration. After this Bian-
chi agreed to collect for Ba rend a claim for services 
rendered a1nounting to $3360.00 practically all 
that was left of the estate, he to receive twenty-lfive· 
per cent of the clain1 for his services. Bianchi 
then went to the adn1inistrator whose attorney he 
was, and persuaded hin1 to allow and pay the 
clai111. I am satisfied that the ad1ninistrator acted 
honestly thrornghout the entire matter and did not 
know that Bianchi was acting for Barend as wen 
as for hi111. These facts were proved at the hear-
ing and are not contradicted. Before the money 
was actually paid I-Iannah Lubell applied to this 
court .for relief and an injunction was issued pre- · 
venting the payment of this n1oney until final hear-
ing, and it is now on deposit in the Montclair 
Bank subject to the order of this court. 

The evidence in this case convinces me that Eva 
Barend, in conjunction with Bianchi, when she 
found the Phillips' will was void, deliberately at-
te1npted .to secure the assets by fraud. She had the 
will in her posS'ession, spec'ifically nan1ing Hannah 
Lubell, and could easily have c01111nu-nicated with 
her, had she so desired. The bank account of Mrs. 
I'hillips shows payments of sixty -five dollars per 
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n1onth to ~Irs. Barend or her husband throughout 
practically the entire time Mrs. Phillips resided 
with the111. ':l1heir staten1ent that they gave cash 
for these checks is unbelievable. They are, with 
one -exception, no deposits of sixty-five dollars in 
the account. vVhen Mrs. Phillips went to the hos-
pital, payanents · of $22.50 per ·week appear in the 
account, until four days before her death. The 
bank balance constantly -decreased from the time 
Mrs. Phillips ,vent to live with the Barends until' 
her death, and was active throughout that tin1e. 
All Mrs. Phillips' personal effects, except some val-
uables in a safe deposit box, were in the home and 
under the contl·ol of the Barends. The Barends, 
ho-,vever, declare that there are no return vouchers 
and no check books in their possession, and they 
neve~ had any. The record of the Bank of Mont-
clair shows that the first withdrawal of Mrs. Phil-
lips' return vouchers, February 17, 1922, was sign-
ed for by Eva Barerid, and that the last withdrawal 
of vouchers fron1 the bank n1ade February 17 1923 

' ' only a fe,,~ days before the death of Mrs. Phillips, 
was signed for by ~1rs. Barend's son, Louis. The 
testirn ·ony, in my opinion clearly shows that Eva 
Barend set out to get the entire estate of an old 
and ill relative. When the will Mrs. Phillips made 
leaving everything to her was found to be void, in 
spite of the fact that she had been paid to take 
ca re of Mrs. Phillips, she detern1ined by means of 
a false claim and the destruction of vouchers to 

' get the bulk of the sn1all estate in any event. In 
.my ·opinion, she is not entitled to anything. ,She 
was paid for what she did, and, moreover, the tes-
timony shows that she comes into the court with 
hands far from clean. 

L 
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How far Mr. Bianchi was cognizant of the facts 
last above mentioned, I do not know. I do believe, 
however, that it was highly unethical for him to 
act as counsel for an adn1inistrator and then, act-
ing for a claimant against the ad1ninistrator, per-
suade hin1 to pay a clain1 of very doubtful validity, 
of which he hin1self expected to receive twenty-five 
per cent. Moreover, I believe he could easily have 
located Mrs. Lubell, had he so desired, as the will 
was specific in the 1nention of her. 

I will advise a decree disallowing in toto the 
clain1s of Barend and Bianchi, directing the money 
be paid to the administrator; declaring Mrs. Lu-
bell to be the heir-at-law and next of kin of Augus-
ta Phillips, and that the physician's bill be paid. 

The case of Weinthal v. Barend involved the 
sa1ne issues was cons,olidated with this case, and 
rn.y conclusions in this case apply to both. 

10 
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Filed Dec. 9, 1926. 

IN CHANCERY OF NEW JERSEY. 

Between 
Lours s. WEINTHAL) as Adminis-

trator, &c. of Augusta Phillips, 
Deceased, 

Complainant, 
and 

EVA BAREND) CHARLES BAREND 

and OVIDIO 0. BIANCHI) 
Defendants. 

\ 

\ ------------ -! 
Between 

HANNAH LUBELL) 

O01nplainant, 
and 

EVA BAREND) OVIDIO 0. BIANCHI_, 
LOUIS S. WEINTIIAL and ED-
"\VARD I-I. HYEJMS) 

Defendants. 

-- --------------

On Bill, &1:. 
Decree. 

On Bill, &c. 
Decree. 

These causes, involving the saine facts and the 
same causes of action, having been consolidated, 
and coming on to be heard in the presence of Rob-
ert M. Boyd, Jr., solicitor for Louis S. Weinthal, 
George T. Vickers, Esq ., of Lazarus, Brenner and 
·vickers, solicitors , for Hannah Lubell, complainant, 
and! of Donohue and O'Brien, solicitors for Ovidio 
C. Bianchi, and of Ovidio C. Bianchi, solicitor for 
Eva Barend and Charle ,R1 Barend, Defendants ', and 
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the court haYing exan1ined the pleadings, and hav-
ing taken proofs. orally and in open court and heard 
and considered the. argu1nent of counsel thereon; 

And it appearing to the satisfaction of the Court 
that Augusta Phillips, ( a relative of the defendant 
Eva Barend); having died intestate, Louis S. Wein-
thal ,vas duly appointed adn1inistrator of the goods 
and chattels of the said Augusta Phillips; that 
thereafter the defendant Eva Barend presented a 
claim for Three Thousand Three Hundred Sixty 
( $33G0.) Dollars for alleged board and nursing of 
the deceaRed to the said ad1ninistrator; and that 
said claim was false and fraudulent, and was 
kno:wn by the said Eva Barend to be false and 
fraudulent; 

And it further appearing to the satisfaction of 
the Court that the defendant Ovidio C. B_ianchi, 
who ,va.s then acting as Proctor for the s,aid ad1nin-
istrator, and without the knowledge of the said ad-
1niniRtrator, had entered into an agreement ,Yith 
the defendant Eva Barend to collect her alleged 
claim against the ERta te of the said Augusta Phil-
li pR, deceasBd, on a contingent basis whereby the 
said Ovidio •C. Bianchi was to be paid twenty-five 
per cent of the mnount RO collected, and presented 
the said alleged claim of, and in behalf of, the said 
Eva Barend to the said Louis ,S. Weinthal, as ad-
ministrator, aR aforer.;;aid, and as such Proctor of 
r.;;aid Adrninir.;;trator did advise him that the said 
claim war.;; valid in form and a just clain1, and ad-
vir.;;ed hin1 to pay the same; and thereupon the said 
administi·ator acting in good faith, and without 
knowledige of the agreen1ent between the defend-
ants Bianchi and Eva Barend, paid the said Eva 
Barenrl. thr r.;;urn of Three Thmrnand Three Hundred 
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Sixty ( $33G0.) Dolla1·s, in satisfac-tion of the said 
clai1n; 

And it further appearing to the satisfaction of 
the -Court th? t the said Bianchi has received fro1n 
and has been paid the su1n ·of Eight Hundred Forty 
( $840.) Dolla1·s by the defendant Eva Barend, this 
sun1 being twenty-five per cent of the sun1 paid to 
the said Eva Barend by the ad1ninistrator; 

And it furthe1· appeal'ing to the satisfaction of 
the Court that the Raid Louis S. W einthal, as ad-
ministrator as af01·esaid, upon being infor1ned of 
the existence of an heir and next of kin of the said 
Augusta Phillips, deceased, acted in good faith in 
instituting his suit to enjoin the removal of the 
moneys so paid by hiln from the .State of New Jer-
sey, pending a legal adjudication upon the n1erits 
of the alleged clain1 of the said Eva Barend · 

' And it fu1-ther appearing to the satis.faction of 
the Court that Ed ·ward I-Iyems, physician, did ren-
der professional se1•yices, as a physician, to the said 
Augm;;ta. Phillips; 

And it rurther appearing to the satisfaction of 
the Court that ,the Complainant Hannah Lubell is 
a half-sisiter of the said Augusta Phillips, deceased; 

And it further appearing to the satisfaction of 
30 the Court that Louis S. ·yveinthal and Hannah Lu-

bel'l, complainants in said res 1pective suits, are en-
titled to relief; 

40 

It is on this 3rd day of Dec. 1926, ORDERED, 
AD.JUDGED AND DECREED that the said 
dairns of the said Eva Barend and the said Ovidio 
C. Bianchi be and they are hereby disallowed in 
toto, and that the said Eva Barend and Ovidio C. 
Bfanchi he and a1~e hereby ordered and directed to 
repay to the 1said Louis S. Weinthal, as adn1inistra-
tor of the g,oods and chattels of Augusta Phillips, 
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deceas ,ed, said su1n of Three Thousand Three Hun-
dred Sixty ( $3360.) Dollars, the a,1nount received 
by the1n fro1n the said administrator upon the said 
fraudulent clain1 of the said Eva Barend, together 
svith interest fro1n the :fifteenth day of May, 1924, 
the date when such pay1nent was made upon said 
f1·audulent clailn by the 1said Louis S. Weinthal, 
as administrator, as aforesaid, and that the said 
Eva Barend be and is hereby enjoined from with-
draw-ing 1noneys fron1 the Bank of Montclair and 
frmn The Montclair .Savings Bank there on deposit 
to her credit until she has repaid the said sum to 
the said Louis S. Weinthal, as ad1ninistrator, as 
aforesaid; 

And it is further Orderd, Adjudged and De-
creed that the clai1n of Edward Hye1ns, physician, 
heretofore paid, be allowed. 

And it is further orde1·ed, adjudged and decreed 
that Hannah Luben is· the heir at law and next of 
kin of the deceas,ed, Augusta Phillips; 

And it is further ordered, adjudged and decreed 
that all pe1·sonal prope1·ty of Augusta Phillips, de-
ceased, ren1aining in the pos~21;1i Jll of E·va Barend 
l)e fo1·tlnvith turned over and delivered by her to 
LouiR S. Weinthal, ad1ninistrator of the goods and 
chattels of Augusta Phillips. 

And it is further ordered, adjudged and decreed 
that a counsel fee of Two Hundred ($200.00) Dol-
lars be allowed to Robert M. Boyd, Jr., Counsel for 
Louis S. Weinthal, Adrninis itrator, together ·with 
costs· of this , suit to be taxed and 1to be paid prirnari-
]~r by the defendants Eva Barend and Ovidio C. Bi-
anchi and that he haYe leave to issue execution 

' therefor; 
Anrl it is further ordere.d, adjudged and decreed 
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that a counsel fee of Two Hundred ($200.00) Dol-
lars be allowed to George T. Vickers, Counsel for 
Eiannah Lubell, Co1nplainant, together with costs 
of this suit to be taxed and to be paid primarily by 
the defendants Eva Barend and Ovidio C. Bianchi, 
and that he have leave to issue execution therefor; 

And it is further ordered, adjudged and decreed 
that the Proctor of the Administrator have leave to 
apply for couns:el fee for his services to the estate 
herein and otherwise upon the final accounting of 
the administration of the goods and chattels of the 
said Augusta Phillips, deceased. 

And it is further ordered, adjudged arrd decreed 
that the Bank of Montclair pay to Louis S. Wein-
thal, Ad1ninistrator of the goods and chattels of 
Augusta Phillips, deceas 1ed, the sum of Two Thous-
and and Twenty-four Dollars and 86/100 ( $2024.-
86) with accrued interest now on deposit to the 
credit of Charles or Eva Barend; and that the 
~1ontclair Savings Bank pay to said ad1ninis ,trator 
the sun1 of Nine Hundred Ninety-eight Dollars and 
23/100 ( 998.23) with accrued interest, now on de-
posit to the credit of Charles or Eva Barend; and 
that certified copies of this order and decree pre-
sented to said Bank of Montclair and Montclair 
Savings Bank by said adminis itrator, shall be the 
warrant and authority for said Bank of Montclair 
and Montclair Savings 'Bank, so paying said 1noney 
reFipectivel:v to said administrator. 

E .' R. \V ALKER 
C 

ReFi•pectfully advised, 

ALONZO CHURCI-I, 
V. C. 

4 O A true Copy 
Tho1nas Barber. 
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Notice of Appeal. 
Filed Aug. 20, 1927. 

IN CI-IANCERY OF NEW JERSEY. 

Between \ 
Lours S. WEINTHALJ as Adminis-

trator, &c. of Augusta Phillips, 
etc., 

Co1nplainant, . On Bill, etc. 
and 

EVA BARENDJ CHARLES BAREND 
and OvrDro C. BIANCHI) 

Defendants. 

Between 
HANNAH LUBELL) 

Co1nplainant, 
and 

EVA BARENDJ OVIDIO C. BIANCI-iIJ 
Lours s. WEINTHAL and ED-
,v AHD I-I. H YEMS) 

Defendants. 

Notice of 
Appeal. 

On Bill, etc. 
Notice of 
Appeal. 

The defendants, Eva Barend, Charles Barend, 
and Ovidio C. Bianchi hereby appeal fr01n the final 
decree made by his Honor Edwin Robert Walker, 
Chancellor, on the advice of Honorable Alonzo 
Church, Vice Chancellor, in the above entitled 
causes on Dece1nber 3, 1926 and from the whole and 
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every part thereof, to the Court of Errors and Ap-
peals: in the Last Resort in all causes. 

Dated August 19, 1927. 

DONOHUE & O'BRIEN, 
Solicitors · for and of Counsel 

with Defts-. Eva Bar end, Charles 
Barend and Ovidio 0. Bianchi. 

I conceive there is a good cause for appeal in the 
above entitled cause. 

JAMES F. X. O'BRIEN, 
Of Counsel with Defendants. 

195 

Petition of Appeal. 
Filed Aug. 20, 1927. 

NEW JER ·SEY COURT OF ERRORS AND 
APPEALS. 

Between 
Lours S. WEINTHAL) as Adminis-

trator, &c. of Augusta Phillips, 
Deceased, 

Oomplainant-AppeHee, 

and 

EVA BAREND) CHARLES BAREND 
and OvrDro 0. BIANCHI) 

Def end an ts-A pp ell an ts. 

Between 
HANN AH LUBELL) 

Oomplainant-Appellee, 
and 

Ev A BAREND) OvrDro C. BIANCHI) 
Lours S. WEINTHAL and ED-
\VARD H. HYEMS) 

Def end an ts-Appellants. 

On Appeal 
from Court 
of Chancery. 
Petition of 
Appeal. 

On Appeal 
fro1n Court 
of Chancery. 
Petition of 
Appeal. 

To the Honorable) the Court of Errors and Appeals 
in the Last Resort in all Causes. 

The petition of Eva Barend, Charles Barend and 
Ovidio C . Bianchi, the Appellants in the above en-
tirtled cause res:pectfully show that the petitioners 
find thems-elves aggrieved by a final decree made in 
the Court of Chancery by his- Honor, Edwin Robert 
Walker, Chancellor of the State of New Jersey, 

10 
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bearing date of December 3, 1926, in two certain 
causes in the said Court of Chancery one wherein 

' ' ' Louis S. Weinthal, Administrator of the Estate of 
Augusta Phillips, Deceased, was Complainant and 
Eva Barend, Charles Barend and Ovidio C. Bian -
chi, Defendants; and the other wherein Hannah 
Lubell was Complainant and Eva Barend, Ovidio 
C. Bianchi, Louis S. Weinthal and Edward H. Hy-
e1ns were Defendants, and which causes · were con-
solidated and tried as one and the above mention-
ed decree rendered therein, to which decree peti-
tioner 1s complain in this respect, to wit: 

That the said decree adjudg,es that the claims of 
the said Eva Barend and Ovidio C. Bianchi be and 
they are hereby disallowed in toto. 

And in that the said decree order Eva Barend 
and 0Yidio 'C. Bianchi to repay to Louis S. Wein-
thal, Administrator, Three Thousand Three Hun-
dred and Sixty ($3,360.) Dollars. 

And in that the said decree orders and directs 
Eva Barend to turn oYer and deliver to Louis S. 
Weinthal, Ad1ninistrator, all the goods and chat-
tels of Augusta Phillips re1naining in her posses-
sion. 

And in that the said decree orders and decrees 
30 that a counsel fee of Two Hundred ($200) Dollars 

be alrlowed to Robert M. Boyd, Jr. Counsel for 
Louis S. Weinthal, together with costs of sruit to be 
taxed, which fees and costs were to be pri1narily 
paid by the defendants, Eva Barend and Ovidio C. 
Bianchi. 

40 

And in that the said decree orders and decrees 
t·hat a counsel fee of Two Hundred ($200) Dollars 
be aHowed to George T. Vickers, counsel for Han-
nah Lubell, together with costs of suit to be taxed, 
which counsel fee and costs are to be paid primarily 
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by the defendants, EYa Barend and Ovidio C. Bi-
anchi. 

And in :that the said decree orders the Bank of 
Montclair to pay to Louis- S. Weinthal, Adn1inis-
trator Two 'l'housand and Twenty Four Dollars 

' and Eighty Six ($2,024.86) Cents with accrued in-
terest on deposit to the credit of Charles or Eva l 0 
Barend. 

And in that the said decree ord,er the Monclair 
Savings Bank to pay to Louis S. Weinthal, Admin-
istrator, the sum of Nine Hundred and Ninety 
Eio-ht Dollars and Twenty Three Cents ( $998.23) 
wi~h aocrued interest now on deposit to the credit 
of Charles or Eva Barend. 

And in that the said decree adjudges that the 
clain 1 of Eva Barend was fraudulent and that the 20 
1noney she obtained thereunder was fraudulently 
obtained. 

And in that the said decree adjudges that Eva 
Barend deliberately attempted to secure the assets 
of the estate of Augusta Phillips by fraud. 

And in that the said decree adjudges that Eva 
Barend had been paid for the work she did. 

And petitioners appeal fron1 the decree of the 
Chancellor which decrees as aforesaid on the 
uround that the sa1ne is erroneous in that the Chan- 80 
~ellor should have dis1nissed the Bills of C01nplaint 
against the defendants, Eva Barend, Charles Bar-
end and Ovidio C. Bianchi and should have render-
ed a decree denyin ff the relief sought in said Bills 
of Cmnplaint, and 

O 

petitioners appeal for the fol-
lowing reasons : · 

1. That there was no evidence to su ppo1·t the 
Chancellor's finding that the clain1 of Eva Barend 
-was a fraudulent one and was fraudulently prose-
cuted b~~ her. 
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2. That the :finding of the Chancellor that Eva 
Bar-end's claim was fraudulent and that the 1noneys 
she received thereunder were fraudulently obtained 
is contrary to the weight of the evidence. 

3. That the Chancellor erred in refusing to dis-
1niss the Bills , of Cmnplaint against the defendants, 

l O Eva Barend, Charles Barend and Ovid~o C. Bian-
chi. 

4. That the Chancellor erred in disallowing the 
claims of Eva Barend and · Ovidio C. Bianchi and 
in ordering then1 to repay the Three Thousand 
~rhree Hundred and Sixty ($3,360) Dollars plus in-
terest. 

5. That the Chancellor erred in allowing a Two 
Hundred ( $200) Dollars counsel fee and costs to 
George '11. Vickers, counsel for I-Iannah Lubell. 

20 6. That the Chancellor erred in allowing a Two 
Hundred ( $200) Dollars counsel fee and taxed 
costs to Robert M. Boyd, Jr. counsel for Louis S. 
Weinthal, Administrator. 

7. That the Chancellor erred in ordering the 
Bank of Montclair and the Montclair Savings Bank 
to pay to Louis S. Weinthal, Administrator, the 
an1ounts depos:ited there to the credit of Charles 
or Eva Barend. 

3 o 8. That the Chancellor erred in holding that Eva 
Barend deliberately atte1npted to secure the assets 
of the estate of Augusta Phillips by fraud. 

9. 'l"'hat · the Chancellor erred in holding that 
Ovidio C. Bianchi act ,ed improperly as counsel for 
the ad1ninistrator and for a claimant having a claim 
against the estate of Augusta Phillips. 

10. That the Chancellor erred in holding that 
Eva Barend had been paid by Augusta Phillips in 
her lifetime for the work done for the said Augusta 

4 U Phillips. 
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11. That the Chancellor erred in holding that the 
Bank of Montclair bank statement of Phillips' ac-
count showed pay1nents to Eva Barend for work 
done by her for Augusta Phillips. 

12. That the Chancellor erred in not :finding 
under the testimony that the claim of Eva Barend 
was a fair and just claim and that she was entitled _10 
to keep the Three Thousand Three Hundred and 
Sixty ($3,360) Dollars paid to her by the ad1nin-
istrator of the estate of Augusta Phillips for the 
work done under said claim. 

Petitioners, therefore, pray that the said decree. 
of the Chancellor may be wholly reversed, set aside 
and for nothing holden, and that petitioners 1nay 
have such other relief in the pre1nises as to this 
Court shall seen1 proper. 20 

DONOHUE & O'BRIEN, 
Solicitors for Appellants, Eva Barend, 

Charles Barend and Ovidio C. Bianchi. 

JAMES F. X. O'BRIEN, 
Of Counsel ·lvith Appellants, Eva Barend, 

Charles Barend and Ovidio C. Bianchi. 
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Answer to Petition of Appeal of Louis S. Wein-
thal, as Administrator, &c. 

Filed Sept. 15, 1927. 

NEvV JERSEY COURT OF ERRORiS AND 
APPEALS. 

10 Between 
Lours s. WEINTHAL) as Adminis-

trator, &c. of Augusta Phillips, 
Deceased, 

\ 
On Appeal 
fro1n Court 
of Chancery. 

20 

30 

Complainant-Appellee, 
and 

EVA BAREND) CHARLES BAREND 
and OvrDro C. BIANCHI) 

Def end ant-A pp ell ant. 
\ 

Answer to 
Petition of 
Appeal of 
Louis .S. 
Wein thal, as 
administrator, 
&c. 

------- ) 
Between 

HANNAH LUBELL) 

Con1plainant-Appellee, 
and 

On appeal 
from Court 

of Chancery. 
· Answer to 

Petition of 
. Appeal of 

Ev A BAREND) OvrDro C. BIANCHI) - Louis .S. 
Lours S. WEINTHAL and ED- vVeinthal, as 
WARD H. HYEMS) adn1inistrator, 

&c. 
Def end ant-Appellant. 

1 The answer of Louis S. _Weinthal, as administra-
tor, &c., of Augus:ta Phillips., Deceased, one of the 
above nan1ed appellee, to the petition of Eva Bar-
end, Charles Barend and Ovidio C. Bianchi, the 
above nained appellants. 

This appellee, not admitting the truth of all or 
4 0 any of the 1natters in the said petition of appeal 
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Answer to Petition of Appeal of Louis S. Weinthal) 
· as Administrator) cfc. 

contained, for answer thereto nevertheles ,s adanits 
that a decree was, on the Third day of December 
Nineteen Hundred and Twenty Six, made and en~ 
tered in the Court of Chancery of New Jersey, in 
the above entitled cause, for the purposes. in said 
petition mentioned and as therein set forth; but as 
to the substance and form of said decree, this ap-
pellee begs leave to refer thereto when the same 
shall be produced. 

This appellee is adrvised and believes that the said 
decree is agreeable to equity; and he prays that the 
same may be affirmed with costs to be taxed in fa-
vor of this appellee. 

JOHN A. BENNETT, 
Solicitor for and of Counsel with 

Louis S. Weinthal, as administrator, &c. 

]O 
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Answer to Petit· f A:. ion o . :ppeal of Hahn 'ah Lul,ell. 

Filed N oven1ber 10, 1927. 

NEW · JERSEY COURT OF ERROR,S AND 
4PPEALS. 

Between 
10 LOUIS S. -WEINTHAL as Ad .. ) 1n1n1s-

\ 
On Appeal 
from Co"urt 
of Chancery. 

ao 

trator, &c. of Augusta Philli s 
'Deceased p ' 

' Con1plainant-Appellee, 
and 

Ev A BAREND) CHARLES BARfilND 
and OVIDIO C. BIANCHI 

) 

Defendant-Appellant. 

Between 
HANNAH LUBELL 

) 

Complainan.t~Appellee, 
and 

Ev A BAREND OVIDIO C B ) · IANCHI 
LOUIS S. WEINTIIAL and ED: 
WARD H. HYEMS 

) 

Def end ant-Appellant. 

Answer to 
Petition of 

:Appeal of 
I-Ianinah 
Lubell. 

On appeal 
fron1 Court 

of Chancery. 
Answer to 
Petition of 
Appeal of 
Hannah 
Lu .bell. 

The answer of Hannah L 
pellee to the pet·t· c ubell, above named Ap-

' 1 ion of Ev B · end and Ovidio C Bian . a arend, Charles Bar-
lants. . chi, the above named appel-

This appellee not d . . 
any of the mat: . a m1tt1ng the truth of all or 

,1.,ers in the said t·t· contained for a pe I ion of appeal 
' nswer thereto ~evertheless admits 
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that a decree was, on the third day of Dece1nber, 
Nineteen hundred and twenty-six, made and enter-
ed in the Court of Chancery of New Jersey, in the 
above entitled cause, for the purposes in said peti-
tion mentioned and as therein set forth; but as to 
the substance and forn1 of said decree, this · appellee 
begs leave to refer thereto when the same shall be 10 
produced. 

This appellee is advised and believes that the said 
decree is agreeable to equity; and she prays that 
the same 1nay be affirmed with costs to be taxed in 
favor of this a ppellee. 

GEORGE T. VICKERS, 
Solicitor for and of 

Counsel with Hannah Lubell, 
Complainant-Appellee. 20 
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New Jersey Court of Errors and Appeals 

Between 
Lours S. WEINTHAL, as Adminis-

trator, &c. of Augusta Phillips, 
Deceased, 

Oomplainant-AppeUee, 

and 

EVA BAREND, CHARLES BAREND 
and OVIDIO 0. BIANCHI, 

Defendants-Appellants. 

Between 
HANN AH LUBELL, 

Oomplainant-Appellee, 
and 

EVA BAREND, OVIDIO 0. BIANCHI, 
Lours S. WEINTHAL and ED-
WARD H. HYEMS, 

Def end an ts-A ppell~nts. 

On Appeal 
from Court 
of Chancery. 

BRIEF OF DEFENDANTS-APPELLANTS. 

Statement of Facts. 

'fhis case cmnes before the Court on an appeal 
fro1n ia decree n1ade by the Chancellor of New J er-
sey upon the advice of the Honorable Alonzo 
Church, Vice Ob.ancellor, by which the defendant 
appellants ·were ordered to pay to Louis S. vVein-
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thal, adn1inistrator of the estate of Augusta Phil-
lips, Three ':Phousand ':l"'hree Hundred and Sixty 
($3,360.) Dolhn·s together with interest f1·0111 lVIay 
15, 1924 and costs and counsel fees. 

1'he facts of the case are these : 
On lVIarch 13, 1923, Augusta Phillips, residing in 

:Niontclair, Kew Je1·sey, died. After her death, an 
H ttempt was 1nade to probate a will ,vhich is set 
forth in the State of the Case at page 178 as Ex-
hibit C-17, in which the bulk of her estate was left 
to Eva Barend, with wh0111 she had lived for thir-
teen n10nths ahnost next preceding her dea,th and 
by "~Jr01n she was boarded and nul'sed during that 
time. 'l'his will was neve1· probated because _ of 
faulty execution as was found by the Vice Chancel-
101· in his opinion. 

1'hereafter, in March, 1924, the defendant, Ovidio 
C. Bianchi, was reques ,ted by the defendants, Bar-
ends, to undertake the collection of a cl'ailn for 
nu1·sing and board against the estate of Augusta 
Phillips covering the services of the defendants, 
Barends, during the thirteen n1onths Augusta Phil-
lips had Jived with then1. In pursuance of this, 
the defendant, Bianchi, as is set forth in his affida -
Yit ( State of the Cas-e, p. 22 and 23,) undertook to 
J1ave a 1·esponsible person named ad1ninisti·ator of 
Augusta Phillips' es_tate so that the claiin of the 
Barends might be p1·esented, and, upon the naine 
of Louis S. vVeinthal, a retired business 1nan of 
l\Iontclair, being suggested by Mrs. Barend, lVIr. Bi-
anchi took the neces ,sary steps , to have hiln appoint-
ed administrator which was done on April 4, 1923. 

':l1-here-after, in May, 1923, a clain1 was presented 
by Eva Barend for Three ':l1housand 11hree Hun-
dred and Sixty ( $3,360) Dollars covering board 
and nursing for a period of fifty six weeks , at Six-
ty ( $60) Doll an:; per week, and this claim was paid 
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. . - .. After paying this clailn, a 
i,v the adnumstrator. HC\n1r1h Lubell, ap-u.., ed one h c 
l'ela ,tiYe of the deceas- ' d throuO'h het attorney 

tl e scene an b d tl e Pe·n·ed upon l 'th trouble an 1 
c d . istratot ·w1 ' d thteatened the a n11n .· ,, . ·t the B:u·ends an 

fil d a bill aga111s d adn1inis ,tl"ato1· e c - . f the 'l'htee Thousan 
1 · , a return ° d 1 Bianchi _see nng . ( $'.) 3('0) Dolla1·s, an a -

d d R1xty , •->, ) · h · Three Hundre an ..:J 1· f the f'lct that B1anc 1 
d for re 1e · < • • 

leging as a gro~n of thi,s clailn to the adnnn1s-
had adYised pa} inent .. t ,..,tor lmo"\Ying that he 

· t the adnunis · 1 
(l did trator w1thou d the1·efore that he 

d M , Ba1·end an "" represente 1 s. d T . and that the inone. , . . d ndent a , ice ( . d 
not act with in epe th claim was unJust an 
·l ld be repaid because e . . ( 

S· lOU . h' ' ,1dv1ce. 
paid Ro1ely up?n ~1an\:d-; l~v \Veintha1 , the ad1nin-

Afte1· this bill ,, as fi .., h lf sister of Augusta 
h Lubell the a . , h 

istrator, _Hanna {1. before appeared on t e 
Phillips, ·who had shor y . f which alJeges an 

l -11 the teno1 o . 
sc-ene, filed a H ' . ·d B1· ·lnchi and the adnnn-

T • Haren , ' • . d a greernent bet\\ een f the Ba rend cla u11 an 
istrator for the payment ~lus1ion and fraud in con-

th t there was co · t l y the alleging a h cha1·g·es, wel"e me . }v T'th T ese c • • ·h nection there\\ 1 : . d a hearing had of t e 
anRwers of the defendant:~i;~8 192G. At the hear-
eonRolidated cases on , ~r~ud was introdueed 
ino· no teHtirnony sho\\ i_ng fil d was practically 

b · f each bill as e · . · the and the basrn o c T• Chancellor hea1·1ng 
d ..,nd the Vice c th· t pav-a bandone , (l • • 

011 
the theory a ' · 

Case evidently decided it_ up the 11·fetime of Augusta ' · d dunnO' · · 
ment had ~een ina. e d clai:n and that therefo~·e h~r 
Phillips of the Ba1en t fter the death of Ph1l-

1·e payn1en a d' ·e,..t attempt t~ secu it 'fhis- was without any _ n _ v, _ 
11.ps was fraudule1 . p·o1·t anY such 1nfe1 

. · · -r to •sup c • . '"atisf,~ing testin1on.; t tl1e effect was 01 ,-,c • .; . • d dec1·ee o · 
ence or conclusion an ad is . o·enera1ly that there 

. ·ned The error allege o ·t the findings of Fng . . dduced to suppo1 , · no eY1dence a IR 
the Vire Chancellor. 
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Grounds of Appeal. 

. Defendants, appellants a .. 
c, e1-y pa1·t of th d ppeal f10111 the ,-vhole n11,d 
. · e ecree f th a 

ground that it • . . 0 . e chancello1· 011 th is erroneous in tha ,t . e 
J 'I"'1 . . . . ld t there .,,,•1u . ( 1h ' , ,., no end ancellor's find . . ff ence to Ruppo1-t the 

r • lllb that the cl . . ,vas a f1·audulent . ann of Eva Barend one and c cuted by her. · < ,-va•s fraudulently pi·oHe-

•) Tl -· rn t the findin oo of 
B:n·end \; dairn w·t '-' f' l the Chancello1· thnt Evn 
h ' ,., l cl uc u] er t d t ' s e received thei-eund 1. an .hat the n1oneT,s 

h; contrary to th , .er ,ve1·e fraudulently obt·tin~c·l 
. . e "eight of the e,··d ' 

., ,.'I'h t 1 ence. 
0 · a the Ch . ancellor erred . . 

HUNN ,the Bills of C . in refusing ,to dis-
E 

ompla1nt ao"•1i t th , ,·a Ba rend n1 . ·l ( o< ns · e defenda 11t"' , '-- 1,11 es B·u d ' ,..,, chi. ' < ·en and OYidio ('1 B ·· • urn-

4· ~I.11rn t the Ch l . ancellor e1-red . d. c aims of Eva B 111 isa llowino, the 
• < a1·end and O .d. :::, . 
111 orde1·iing them t . vi 1° C. Bianchi and 
'l"'lu·ee l-Jundl'ed ...,ndo c.}_eptay the Three Thousand 
· " ,~lX: V ( $-> ''6 interest. · · · ·=>,0 0) Dollars plus 

G. 'l'hat the Ch II ancellor er .. d . . -- und1·ed ( $200) D 1 
1 e n1 a 11 owing a 'l"'w 

G 
o lar-s, coun l f o eo1•ffe 11 v· 1.,. se ee and co ·t t o . ic ~ers, counsel f01· H s s . o 

6 'I"h . annah Lubell 
· at the Ch · JI ancellor er. d . -: und1·ed ( $200) D 1 e in allowing a T,vo 

c t oJlars coun l f _ os f, to Robert M B . se . ee and taxed 
"\,Veintha l, Admini~ti·ao;o~~ Ji·. counsel for Louis S. 

7· 'l'hat the Ch 
Bank of l\tiontcl . ancellor erred in orderino' th 
t 

, . air and the M t l . o e 
0 pay to Lou· s· . 011 C air Sa vino's Ban].,. 

is, · We1nthal • . 5 
c 

an1ounts deposited the1·e t ' ~dn~nus ,t1·ator, the 
Eva Ba rend. o the c1 edit of Charles , or 
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8. That ,the Chancellor erred in holding that Eva 
Bai-end deliberately atte1npted to secure the asset~ 
of the estate of Augusta Phillips by fraud. 

9. That the ChanceJ101· en·ed in holding that 
OYidio C. Bianchi acted in1properly a,s counsel fo1· 
the administrator and for a claimant having a c1ain1 
agains ,t the estate of Augusta Phi1lip8. 

10. 'rhat the Chancellor eri·ed in holdii1g thn t 
Eva Barend had been paid by Augusta Phillips in 
her lif etilne for the work done for the said Augusta 
Jlhillips •. 

11. That the Ohancel1or erred in holding that the 
Bank of l\tiontclair bank state1nent of Phillips' ac-
count showed pay1nents to Eva Barend for work 
done by her for Augusta Phil1ips. 

12. That the ChanceJlor erred in not finding un-
der the testi1nony that the claim of Eva Barend waR 
a fair and just clai1n and that ,she was entitled to 
keep the 'rhree Thousand 'rhree Hundred and Sixty 
($3,360) Dollars paid ,to her by the ad1ninistrator 
of the estate of Augusta Phil1ips for the work done 
under said claim. 
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ARG_UMENT ON LAW AND FACTS. 

POINT I. 

The only possible basis f h . 
the case upon whioh th ' ter t e hearing of 
have found fraud . ;:. V1ce-Cha~cellor could 
paid in the lif et1· ' wafsA at the claim had been me O ugusta Phillips. 

. 'rhe.1·e are seve1·al theories und . . , . . 
of Ba1·end rnio'ht h· , b e1. '' h1ch the claiin 

'rh -. b . a, e een attacked . 
e first, which ,v·1s th b . . 

Louis S. Weinth 1 . < • • as1s of the bill filed by 
paid the clain1 upa ' atdhn111us~.rator, ,vas that he had 

on e advice of B' l. 
,n1s the sole b·1,s· f . ianc u and that 
not knowing· ;hist Bo~· his ~ayment of the clain1 and 

a 1anch1 rep . actually paid a 1 . . 1 es.ented Barend he 
( c aun which was f. d ' the advice of a -. c rau ulent upon 

~l1h. per son rep1·esenting th 1 · 1s basis is untenab] . . .· e c a1n1ant. 
Louis S. vVeinth· 1 c ·he in v ~ew of the tes ,tim ony of 

· a , " ·o aclnutted ( St· t f pages GS and 69) tl . a e o ,the Case . 1at he kne,v of th 
freult se1·vices perf cl e n1any and dif-
1
) . , orrne bY Mrs B -. d lullips and ( St t . ., .., · · ai en for Mrs . a .e of Case pao'e G8 1 ->O 

paid the claim of M .,., B c 
O 

. , · 
0 

) that he 
of the sen·ices cl 1 ;:;. _arencl ,:nth full knowled o·e 

In Y~ew of . thre1_11 teret~. l)y her to Mrs .. Phillips . :-, 
. s es, 1mony th . 11 . 

lnll that he paid ·t l· ' e a egation in his 
. i so ely on the ad r . f . 
is not borne out ·1 -cl ·t ' . <- , ice o Bianchi 

· '- 11 1 appe·1rs fr h · that he paid it bec ·:i u ( · on1 1s testiinony 
It . , f .. . ( se he knew what she had d 

18 ur ther 1rnport·:n1t t one . 
in ·securing the o note here that Bianchi 
acted as any ·lttappo1ntn1ent of Weinthal, merely' 

• • < .; c orney for a p •. . h· . . against an est· t . . e1 son ctv1ng a claim 
< • a e in which net ais aclministrato. t . no one came forth to 

, I' , o wit bv ha r' , th gate appoint , ' •1 'ing · e Surro-
s01ne responsible claim could be p . . person to ,,·horn the 
· · resented. 
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'rhe second possible theory in which fraud 111ight 
exist is that the clain1ant, Barend, through her at-
torney, had an ignorant and gullible person ap-
pointed ad1ninistrator of the decease.d's estate, 
·which person ·would do whatever he 1Yas told with-
out questioning the reasons the1·efor. That Louis 
S. Weinthal ,vas not any such dun1111y acl1ninistra-
tor can readily be seen by his testi1nony (State of 
Case page G7, 1. 32) that ·he has been a property 
owner in Montclair for a nu1nher of years; that he . 
was in business for twenty fl.ye years prior to his 
retire1nent and that he was a neighbor of the Bar-
ends and Phillips and kne,v both well, and knew 
the services performed by Barend for Tu1rs. Phillips. 
rrhe character of his tes,ti1nony shows that he is a 
n1an of business experience and intelligen ce above 

the ordinary. 
A third possible theory in -which fraud 1night ex-

ist is that the adn1inistrator, Louis S. Weinthal, 
the Barends and Bianchi fraudulently and collu-
sively conspired to bring · about the payn1ent of a 
fraudulent clai1n against the estate of Augusta 
Phillips, and this is the theory -which seen1s, to be 
indicated by the bill of con1plaint filed by I-Iam1ah 
Lubell. That this ,vas not the caHe was admitted 
by all the parties to the suit at the beginning of 
the hearing before the Vice Chancellor, ·when M1·. 
BoYd stated that both sides admit Uiat Mr. \Vein-

., thal, the administrator, acted in good faith and 
this was found to be the ca·se bY the Yice Chan cel -" 
l'or in that part of hi 1s opinion ( State of C\rne p. 
185, 1. 21) wherein he stated that he was satis,fied 
that the adn1in.istrator acted honestly throughout 
the en tire 1na,tter. 

vVith all of the above evidence theories of fraud 
excluded by the evidence itself, there renrn.ined but 
two "\Yays in which the Barend clHim could be frau-

dulent. 
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The first 1• 0'1 • • . c;.111 anung wa th . 
fraudulent "\Yas th t. ·t y at the clann could be 

<-' a 1 had no b· .· · . 
the services alleged t h as1,s in fact ; that 
end for Phillipe, • Il o ave been perfonned lrr B·u·-,., eve1· ,,·ere e --f .. J c 
ond re1nainino- way th t p I OI n1ed, and, the ·sec -
. 5 a the ser · formed hut that vices had been per-

c pay1nent had b hy lVIi·s. Phillipe, d · een made fo1· the1n .,., urino- her 1 · f t · 
was eYidently adopt d bb r l e nne. ~Chis la tte1· 
f h · e J the Co u • t or is findings of fraud I as the ha s1 s 

'1
1h C • 

e testimon"" · 1 tY . J lll t 1e case sho"\YS th r 

., pe of the ·se1·Yice d e extent and . . , s ren ered b . th 1,In,.. Phillips. M::. B· . e Ba1·ench; for 
Ph. . I . a1 end testifi th ilhps was at h. h . eel at Aug··u<,t•L 

c ' c · 1·s on1e f ·· ,., < 
til the end of O t b I on1 Septem her 1921 u11-

c o e1· 199·, .,h 
the hospital and-· that' h. ...,..., " en she ,,·as taken to 

c s, e rein · d 
until Ma1·ch when she d . d a1ne at the ho spital 
l. 10) that M I) . . ie ( State of Case p. 101 

' rs. h1lhps r , 

ce1· ( S.ta,te of Case p. 101 ;' :'Sr.-suffering from can-
confined to her b d • ' · ' ) and that she was e and lVIrs· B d 
on he1·, cook for her f d . a1·en had to wait 
Case p . 10'> 1 '),.,,, t' ee her, bathe he1·, ( State of 

...,, • 0 o p. 103 1 
they were away f ,. ' : 11 ) and that while 
1 d OI ten days in A O' rn a nurse come in t t l uoust, 1922, they 
Case p . 101, l. 8). o a rn care of he1· ( Rtate of 

En1 Ba1·end tes ,tified ( St · t . 1·>5) th a e of C·1se 1') , - at :M1·s. Phi·11· h c • p . - '± and 
]° , • · . . ips, er first .· n e "ith her the first , . cou:-;1n, came to 
with he1· fo1· thi1·tee, of Septe1nber, 1921 and w•a:-, 

h 
· n 1nonths t ·1 · ospital. tha ,t h· . , un 1 she went to the 

' C s e was sick rh 
house and 1·e1na1·necl . l " en she came to tl1e 

C • ' SIC r all th . ' 
that she took cmnpl t, " c e tirn e she was there . 

i f 
e e care of her d ' ec or he1· and ( St· t ' nu1·se her, cook -

th t 
a e of Case pag·e 1•>1: l a s,he bathed her c · ...,o, · 10) and 

, tt . and o-a ve her 
<l en hon and treat111 t o eve1·:r necess ,a r"" t cl c en and ( 1 '> /:"' ) J o ress her and he l h . · ...,;) that she had 
"'he . t p er in and o11t f b ,., go up and ( St O ed when h . ate of Case p l•J,.,, s e did eYerYthin . f . · · - ', l. 25) that ., g or lVIrs. Phillips that tl1e doc-
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. tor told her to do. Mrs. Barend described ( State 
of Case p. 1:28, 1. 16) the horrible condition with 
which she had to put up when treating Mrs. Phil• 
lips, the odor and extre1ne unpleasautnesis of the 
stage of Mrs ,. Phillips' cancer and ( State of Case 
p. 1:28 1. 26) how she would ha Ye to go out of ,the 
roo1n after treating Mrs. Phillips and at such timed 
ve1·y often v01nited herself because of the terrible 
and disgusting disease fron1 which Mrs. Phillips 

suffered. 
She also testified (State of Case p. 129, 1. 1) that 

~he had to cook special food for he1· and that she 
took ca1·e of her days and nights and that the ca1·e 
t·ooJ{ a great deal of her night ti1ne, that as a result 
of her strenuous ca1·e of Mrs. Phillips she hel"self 
had to go under the doctor 's care ( State of Case p. 
128, 1. 17) and ,that she had a break-do'\nl after 
Mrs. Phillips left for the hospital and never 1·ecov-· 
ered fron1 that ( State of Case p . 152, 1. 30) . 

Mrs . Ba1·end's testin1ony was, co1-roborated in 
parts by that of Lena Rudensey ( State of Case p. 
157 to 162) and that of Solon1on S. v\Teinthal ( S.tate 
of Case p. 1G2 to 165) and Amelia S. \Veintha 1 
( State of Ca·se p. 1G5 to 167), and had the Court 
so desired, othe1· witness.es were present to corroh-
ora te thiH testiinony as is shown by the p1·0,ffe1· 
( State of Case p. l(W, 1. 35) but not only did the 
witnesses for the defendants testify to the services 
1·endered by 1\1:rs. Barend to Ml"s. Phillips but Louis 
S. \Veinthal, ,the ad1ninistnttor nnd a party com -
plainant and ,vho ,vas a neighbor of the Bnrencls 
and lVIrs. Phillips testified (State of Cc1se p . GS, l. 
10) that when he paid the da:i'rn of lVIrs. Barend he 
knew she had performed services for Mrs. Phil1ipr-; · 
and had seen her perform the services, and in his 
testin1ony on page GS of the Rtate of the Case t e:·-
tified in some little detail to these services; that 
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11n;. Phillips was a bio· l d 
could not d . b a Y, ha rd to handles and 

o anything to hel h ' Ba rend d · d . P erself; that Mr.s. 
i everything for her for ab . 

a qua1·tei· -1nd ( St t f C . c out a J ea1· and 
• • < a e o . ase p 7 0 1 1 

Phillips was helples • . . t th . · , · ) that ~1l's. 
N . . s cl · e tin1e. 

one of this tes ,timony of " . . r · : 
conti·adicted and th ser, ice s 1·ende1·ed was 

' c e1·e stands o th 
clear p1·oof th·1t f . th· n e recol'd the 

< o1 u•teen n1onth th boarded M1.... I)hi'll' s e Ba1·endi:; ,.,. ips and the t M ., . 
as a p1·actical ni· O'ht d d a 1 s. Ba1·end a cted 

b an ay n ,. f 
cooking and n1"'l"'i·11g· "' c • l u1 s~ o1· he1·; not only 

n '-- ,., pecia th f 
foUo\\·ing· the d t ~', ings ;n· her, Lut oc or s ordel's and t . c01·ding t h' . . . c 

1·eating hel' ar-o m p1·escnption. 
M1·s. Phillips' disea ·se w·1 . 

by the testimony . 1 ·, . c s, a,s is cleal'ly sho-wn 
he1· unde1· these' n:a ignant cance1· and the ca1·e of 

· c11·cun1stances . · d hard but he· , requn·e not only a, Y ,,·01·k whi h f v 

practical care to h dl . c ew nurf.ies •trained o1· 
an e at any price 'I"'h . 

of Mrs. Ba1·end of Sixt . . e chum 
her boa1·d a d f . _ 3 ($GO) Dollars a week fol' 

. c n or actinO' as .. t· . 
nurse under the ·t· 6 lc, p1~c ical night mid day 

pa1 icu ar cu·cu t case \\ra,s a f· . d . 111S anres of thii:-i 
c c air an Just one 

rrhe Vice Chancellor could 
lVIrs. Barend performed th help but find that 
ed and ,that le·-. . . e ser, ices above n1ention-

n\ es as the onl b · might Jay fraud th . ' Y a~ns on which he 
h 

. . ' e claun th ·1t 'll'0"'e l . earino · that h h c c •,., c unng the 
o c . s e ad been . d f 

in the lif etirn e of Mrs ?~i or these serYice·~ 
\Yill be taken up and d '. . Plulhps and whi ch clain1 

c iscus-sed unde1· the next point. 
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POINT I I. 

There is no evidence to justify the Vice-Chan-
cellor' s finding that Mrs. Barend had been paid 
by Mrs. Phillips in her lifetime for the services 
rendered and that her claim for payment after the 
death of Mrs. Phillips was therefore fraudulent. 

It is, notewol'thy that in nei ,ther the bill filed by 
"\Veinthal, ad1ninisti·ator, nor in the bill filed by 
1-Iannah Lube ·ll, is any claim made that Ml's. Bal'-
encl received payment for her sel'Yices dul'ing the 
lifetin1e of Augusta Phillips. 

When questioned ( State of Case p. 103, 1. 7-8) 
Charles Barencl testified that Mrs. Phillips did not 
pay for her board or nursing in her lifetilne when 
she lived with then1 and further ( 1. 20) thnt she 
said to lVIrs. Ba rend 1nany tilnes that she would 
c01npensate her in a lun1p sun1 and he testified 
(State of Ca·se p. 104, 1. 8) that Mrs. Phillips did 
not pay any of the household expenses during he1· 
sickness. 

Mrs. Ba1·end testified (State of Case p. 129, l. 
;33) that Mrs. Phillips did nO't pay her nnything 
and that she told her that she wn·s going to compen-
sate her by leaYing everything to he1·, and tha,t in 
that way she wou]d be paid for her serYices, and 

· testified ( State of CaRe p . 131, l. 9) that by reason 
of the fact that the will Jeaving the hulk of the es-
tate to her could not be proYecl due to faulty exe -
cution, she put in her clai111 for -the bo·arcl ,incl nu1·s-
jng for the thirteen n1onths that she rendered the 
saine. 

As against this direct testimon~· of 1\11'. and lVIrs. 
Barend that they had not received payment, the 
co1nphlinant introduced the bank st.:1ten1ent of Mr;-,. 
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~hiJlips which was n1a1·ked Exhibit C-lG and ,Yhich 
18 s:t ~01·th i~ the State of the Case in photosrt:a,tic 
copies innnediately preceding page 177 of the State 
of the Case. . 

~rh· 18 statement coYers a period fr0111 Decen1ber 
1921 through March 9, 1923 and Mr8. Ba1·end ,Ya~ 
c:l'~ked on cross ,-exmnina tion to explain ,the Sixty 
P1 ve ( $u5) Dollar ,s iten1 which a ppea1 ·ed in th·e 
state1ne1~t as a check d1·a,Yn for Sixty :F'iYe ($G5) 
Dolla1·s in each of the inonths of January Fe ·b1·u-
~ry, Mai·ch, Ap1·il and again in June, July, 'AuguHt, 
Septemhei·, and October, 1922 . 11he statement does 
not sho_w any check fo1· Rixty Fi Ye ( $G5) Dollar ,8 
drawn 1n December, 1921 nor in M-1y 111•)•> n . · ' T ' < • ' i.}....;....;' 01 111 _._, OYe1nber 01· Dece11·1lJe1· 19-~0 • J 

, • L,L,' nor 1n anuan· Feb -
1·uai·y 01· March, 1923. The ite1n of Sixt;·' Pive 
_($G5) Dollars appearing in the bank statement thus 
18 shown as having been drawn in nine of the 
~nonths covered by the staten1ent and as not drawn 
111 th_e ~ther -se,~en n1onths covered by the staten1ent, 
and it 1s_ theref01·e clear that this Sixty Five ( $G5) 
Dollars item was not drawn du1·ing all of the time 
Augrn~ta Phillips lived with the Ba1·end 8. 

On cross-:xamina ,tion ( Rtate of C:tse p . 140) Mi·s. 
~arend testified that s·0111etimes M1·s. Phi ll ips w ou ld 
give hei· a check to pay her rent, in whirh cas -e f.;be 
would give her the Sixty Five ( $G5) Dollars cash 
and th~t she had no check account of her own and 
that this "·as the only wa v she could e · I· · · ,, •. . .., • - Xp clln anJ 
P~Sf.;Ible connect10n she might have with •the RixtY 
Five ($6~) D 11 · • D o ars item appearing in the bank 
Htat~n1ent. This explanation was unconti ·adictecl 
and it wins brought out by the Cou1-t ( State of Cw;;e 
P· 145, I. 1 to 12) •that in the n1onth of Januan·, 
l922, tl~ei·e was a deposit of Sixty Five ( $G5) D; l-
hu·s ,,·hich was n1ade the clay before the Rixty FiYe 
( $6~) DoJlars check ite111 is elated as ha vino· been 
1·ecervecl jn 1the hanl· . d th · ·t 0 

- · < '-, clTI lS 1 em C'OlTDlrn,1·,ltes 
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the testilnony of Nirs. Barend that she gave cash 
for this Sixty Five ( $65) Dollars iten1 whenever 
she got a check fron1 Mrs. Phillips , with which to 
pay the rent. 

'rhe Vice Chance11or in his opinion ( State of Case 
p. 186, 1. 1) says that Mrs. Barend' ·s state1nent that 
she gave cash for ,the checks is unbelieYable and fo_l-
lows this ·with a -state1nent ·which is probably hu; 
1·eason that the1·e are, with one exception, no de· 
posits- of Sixty Five ( $65) Dollars shown by the 
statement . 

'rhe learned Vice Chancellor overlooked the fact 
tha ,t Mrs . Phillips very likely kept and spent a pa1·t 
of the cash 1·eceived in pay1nent of these checks 
with which to buy little odds and ends and little 
necessities or luxuries, and as testified to by Eva 
Ba1·end, (State of Case p. 139, 1. 28) that ve1·y often 
she purchased Httle things for Mrs . Phillips. 

The state1nent does show a nuniber of depos-
its which might be that part of the ·Rixty l~iYe 
( $G5) Do ll ars left after Mrs . Phillipf-i r-;pent a part 
of it or 1night be the accu1nulation of seYeral 
1nonths rernainde1·s of the Sixty FiYe ( $65) Dol-
lars paid in exchange for the check. Thes: item -s 
i·ano·e from the Sixty Five ( $65) Do ll a1·s, item 111 

b . . 
January to a 'rhirty Five ( $35) Do ll ars item 1n 
Pebnuu·y, to an ite1n of One Hund1·ed and li'm~ty 
( $140) Do ll ars in March, which m ight lik_el~· in-
clude the Sixty Five ( $65) Dollars cash paid, to a 
Thirty Five ( $35) Dollars iten1 in April, and sev-
eral items in July and Septe1nber which 1night well 
incl ude the Sixty Five ( $65) Dollars cash, and to 
a Fifty Five ( $55) Dollars ite111 in October ·which 
might well be the balance of the Rixty Five ( $63) 
Do ll a1·s after spending a litt le of it. The fact that 
Mrs. Phillips was practica lly a bed·l'iclden woman 
or at lea ·st a house -confined woman fo1· the greate1 · 
pai·t of the tin1e, would explain wh~· depo 1:-;its Y,eT8 
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not nrnde the smne da . h . . 
(
<li'G5) ,J s e 1eceived th s· .,. . 
·1r Dollars , cas ·l1 f M e ixty F1Ye 

c rmn rs B· - d . Htaten1ent at best . . . . a1·en . The bank 
J • is an indefinite ff· · . 
:Y the Cou1·t shotlld · t a au and certain-. , in erp1·et . t , 

testunony alread dd i so els to ag1·ee with 
t 

Y a uced ra the1· th ou that testirnon-. r .., d an ,to th1·ow 
. J <ln -,,·orl· '··th tl 
1magina tion so111eth· .... 'i le aid of the · · ing out of · 
concJusiYe statement f b an i_ndefinite and in-
to whon1 the che l.,.. o. a ank which can not show 

r C .... s " ere draw . b ·-
'' e1·e ca.s,hed. All of th· n o1 J whom they t lS argun t . . o the bank staten1e t . ien w1th reference 
v· c n 1s n1ade · ice Chancello1·'"' fi d' . . . 111 answer ,to tl1e 
o • ·~ n 1 n ° s in hi · • ~~1xty Fi -re ( $G5) D 5 . s opuuon that these 
1\!r . . . ollars items sh . 

'.Ll s. Phillips to M . . B 0
" pa~·ment bY 

.r is. arend fo, 11 . . 
rendered to her. I a of the se1·Yices 

May we uro·e t th· "':r O O is Court th f' 1.n1·s. Ba1·end adn1 ·tt d e act th<1t while 
o · c i e that so1 t· -~~1xty Fi-re ( $G5) D , ne imes , she took this 
( 

<ll.'(·
5 

o llars check and ·d 
'IP> ) Dollars in cash for i < pai_ Sixty FiYe 

bank statement sh • _t, the rne1·e fact that the 
· • 0 " s a Sixty F · . ( . ,.,, item fo1· nine rnontll"' . n e $Gt>) Dolla1"s · · ·~ is no p1·oof tl • t l\ got these checks. . la .u1rs. Bn1·end 

The learned Vice Ch 11 
that sihe o·ot th h. ance or drew the inference 
. ::, eFJe c ech:; a d th inference piled an th . _ ..... < n en on top of that 
...: < o . e1 inf eren d d ,,rst one that th . ce e nded from the 
f ei-;e checks we1·e d . 

0 ttie serYices 1·ende. l b r lll;l e in pa:nnent 
th

. iec J B·1rend t I) · is FJ·econd infe .. , o h1llip8, and 
l 

i.:ence based on th fi 
c ra wn despHe th tl . e r8t one ,Ya s e o 1erwrne mony of Mr. and M, . uncontn1dicted tes ,tj-

. 1 s. Barend th· t th cei-red any compe .. t· c1 er neve1· 1·e-
u rnm 1011 for tl l and despite J\I1·"' B· le )Onrd and nundno· .-,, <trend's e r ] • b 

the Sixtv Five Doll . , xp anation of s01ne of 
. " ars 1ten1s 

In t hl's connection an . 
that Mrs. Barend re~eh~tte1npt w~s made to sho"· 
stroyed the vo h ed and either lost or de-
t , . uc ers or canceJled h a I hilliips aild . th c eeks of Aug·u"' · ' ' 111 e Vice Ch ·~-
states th3t the withd ancellor's opinion he 

rawal of statement and vouch-
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e1·s showed a withdrawal signed by Eva Barend of 
Feb1·ua1·y 17, 1922 and one signed by Louis Barend, 
her son, February 13, 1923, and finds in his opinion 
( State of the Case p. 18G, 1. 35) that she destroyed 
these vouchers. Again his- findings are in direet 
contradiction to the testin10ny in the case. 

Nir. Bennett testiiled ( State of Case p. 80, 1. 1) 
that Mrs. Barend had told hiln that she did not 
ha Ye any checks and i;ha t she tu1·11ed oYer all the 
papers she found to Mr. Weinthal, the ad1ninistnt-
tor, and Mrs. Barend testified ( State of Case p. 131, 
1. 32) that she never found any checks or cancelled 
checks among the papers of Mrs. Phillips and stated 
( Rtate of Case p. 133, 1. 25) that she had no recol-
lection of calling for the cancelled vouchers on Feb-
nuu ·y 17, 19:22 but that her signature was on the 
ca1·d and she guessed -she 1nust have gone and she 
explained the signature of Louis Ba1·end on the 
withd1·awal slip of statem -ent and Youchen.; ( State 
of Case p. 155, 1. 20) that her boy, Louis, used to 
run en·ands occasionally for NirH. 1~hillips,, and 
when questioned by the Cou1-t ( Sta ,te of Case pages 
137 and 138) she testified that she did not find any 
returned checks a1nong the effects of Nirs. Phillips. 
'l'he me1·e fact that she got the vouchers fo1· Mrs. 
Phillips could not sustain the Court's findings that 
she got, found and destroyed all of ~1:rs. Phillips' 
cancelled checks, especially in view of the fact tlrnt 
~1:rs. Phillips was , in the hospital after she left theil-
place for five months where she brought s01ne of her 
effects and undoubtedly her check book and he1· 
checks as sho,Yn by Charles Barend's testin10nY on ., 

cross-exa1nination ( State of Cas 1e p. llG, about 1. 
:25) that s~.e paid her own bills whHe at the hns· 
pital. 

On top of the weakness and indefiniteness of sue h 
proof on which the Vice Chancellor found payment 
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and fraud it is O ·t f . . 
S

. t . ' , n i s ace ridiculous , to belieYe that 
• 1x y Fi Ye ( $6~) D 11 · < o o . ars a 111011th would l)e .. l 
and 'lCCe t d pell( 1·i < p e as compensation for boa1·ding a bed-

dden .. wo1nan and caring· for he. . Th·1 . . , T'th th . I " 1 e suffennrr 
'i'Iih . e d~eadful disease of 111alignant cance1·. b 

e testrrnonr of th B . d . 
t1h f· .. .; · e aren s. is co1-roborated bv 

e act that l\(h·s I>h·11· I . .; < • 1 ipF; eft a will Exhibit C 1,.,. 
page 178 of the State of th C· . ." - '' 
"'![/ B e ase, in,, hich Hhe m "de · 
.J..,,_ 1·s ·u·end h h. f Cl .. t . Mc er c re beneficiary, and this corro bo-
1 a es l1 rs B·1rend', t · had told h . < s estrn1ony that :i\f1·s. Phillips 

e1 :,-;he ,Yould be compensated in a lurn 
su1n by ·what ,Yas left to her in the -T·11 ' p 

Ch· ·I , '' 
1 

· . cU e:-; Barend testified ( State of th /"1, 
l0J ] 35) th e \, a.Re p. 

' . . at l\!frs. I'hillips had told h' ,J 
wanted t t . . 1111 s 1e 
B

. . o urn eve1·yth1ng over to 1\11·. and M1·R 
ar end 1Jeca ur-;e the T • . d . · J we1·e the only ones who had 

care for her d th < 

M
. L b an . at her half sister or :,-;tep sii-;;,ter 

.i: l 8. u ell had t h ' f . , ' < no Reen er or gone to see her 
o;;1ghteen or twenty years. 

t b
hen due to a technical defect, the will could 

no e proved Mrs B· . d . 
l 

. ' , . aren quite properly made a 
c aun then f .. h . b ·' < < 01 ei oard and nursing. ':I.1he . T 

fact that M. Ph·11· ve13 . rs. i rps made the will with Mrs B· . 
end as h • h · f • a1-
th t

< 'h er c re beneficiary is indicatiYe of the fact 
a s e n1ean t th· . t l . h < . . rs o )e t e compeni-;;a tion i-;;he had 

p1 onused 1\1:rs. Ba rend f . h . d . . bo .. rd d . or e1 e, ot10n and he1· 
0 an nursing. 
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POINT I I I. 
By the decree of the Chancellor on the advice 

of Vice Chancellor Church, the defendant, Bian-
chi, is ordered with the defendants, Barends, to 
pay to Louis S. W einthal, Administrator, Three 
lihousand Three Hundred and Sixty ($3,360) 
Dollars, and the evidence can not support any 
such provision in the decree. 

It appea1·s fro1n the testi1nony that the defendant, 
Bianchi, acted for the Barends in their atten1pt tu 
secure pay1nent of the clain1 and that he 1·eceiYed 
for his se1·vices a sum equal to twenty-five per cent 
of the amount receiYed or a little over Eight 1-:Iun-
ch·ed ( $800) Dollars. 

In his opinion in the case, the Vice Chancellor 
did not find that the defendant, Bianchi, was guilty 
of any fraud and it is the1·efore without any basis 
that he ordered hin1 to pay Th1·ee 'rhousand 'rhree 
.I:-Iund1·ed and Sixty ($3,360) Dollars n1aking hi1n, 
under the decree, just as much liable for the pay-
ment of this Slllll as the . defendant, EYa Barend. 
By reason of this decree, the d~fendant, Bianchi, 
was forced, without any finding against hiin which 
.would justify any action against him, to pay the 
'rhree 'rhousand Three I-Iund1·ed and Sjxty 
($3,360) Dollars and was also made liable for the 
coRts and counsel fees allowed. 'rherc w,rn no jus-
tiii.cation for this whatever in any pha ,se of the c,u,e. 
'rhe only allegation n1ade against hin1 was that he 
represented Mrs. Barend in presenting a claim to 
an administrator w h01n he had had appointed. AH 
pointed out before, all that he did in this case wa,s 
to have the Surrogate appoint so1ne responsible per-
son adrninistrato1·, and in the application for bond, 
jnnsn1uch as he was ha Ying Weinthal appointed ad-
ministl·ator, Bianchi's name was set down m; attor-
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ney, but it can clearly be seen that in bl'inging 
about the appointn1ent of vVeinthal, he was 1nerely 
acting for Barend so that the1·e n1ight be son1eone 
to ,Yhon1 he could present the clain1. 

It is also alleged that he did not locate the c0111-
plainant, I-Iannah Lubell, the half sister of M1·s. 
Phillips , ,,-h0111 M1·s. Phillips had not seen fo1· twen-
ty yea1·r-;, acco1·ding to the testiinonY of L :>uir-; "\Yein-
thal, ( State of Cai;;,e p. 77, 1. 33). · 

1-Iannah Lubell testified ( State of Case p. 8G, 1. 
:30) that she liYed in N" e,,{ Y 01·k City and war-; in · 
the phone book under the nmne of ''Lr:rmLL.' ' Rhe 
,Yar-; hette1· known to t'he Barends u~1de1· the nmne of 
Auten1·ieth, but the Vice Chancellor in his opinion 
said in effect that she rniO'ht haYe been found l>Y 

. b ' 
looking her up in the phone book, but we would call 
to this Court's attention the fact that had s'he used 
the will, which mentions the nanie of Lubell ( State 
of the Case p. 78, 1. 17) and looked in the phone 
book, she would have looked unde1· LrBEL m1d HR 

the Court we]l knows would neYe1· have found LF-
BELL which would be separated by many, n1an~-
pages in a Ne" - York Telephone dii-ectorY. 

~I.1he dec1·ee of the Vice Chancello1· al;o orde1·ed 
the Bank of :Niontclaii- to pay Two ~rhons-and and 
Twenty Pour Doll,u-s and Eighty Rix ( $2)024 .8G) 
Cents, deposited to the credit of the Ba1·ends, t:) 
Louis S. Weinthal, administrato1·, although the 
Bank was not 1nade a pa1-ty defendant, and without 
any justification by the smne decree, the defendant, 
Bianchi, was orde1,..ed to pay Three 'I'housand Three 
:Hundred and Sixty ($3,360) Dollars plus cof.lts and 
a ~our Hundred ( $400) Dollars counsel fee, by 
which dec1·ee he ,vould be forced to pay to L ouis , S. 
"\Veinthal, approximately Four Thom-mnd Fou1· 
l-Iund1·ed ($4 ,400) Dollars, being perf.lonally liable 
for all oYer the ainount the Barends had h1 the 
bank, the~- having moved to Philadelphia. Ko art 
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of Bianchi's has been sho ·wn and there ~s nothing 
in the Vice Chancellor's opinion to justify such. a 
decree against hi1n. If any decree in the. case i_n 
favor of the co1nplainants could be sustained, it 
could only be as against the defendants, _Bar_ends .. 

Bianchi also represented Dr. Hyen1s in his cla~n1 
against the estate and drew his proof . of cla~n~ 
( State of the Case p . 182, 1. 29), an~ this clearl~ 
shows that he was acting for the creditors and not 
for the adrninis ,trator of the estate. 

Conclusion. 

It is res ,pectfully sub1nitted in conclusion t~at 
the1·e is no eYidence in the cas-e to just~fy th~ V1~e 
( 11rnncellor's finding~ of fraud as set forth in hi.s 

. . d that the inferences he drew to the effect 
op11110n an - 'd f the services she that Mrs. Barend had been pa1 or .' . . , . 
rendered to :Nii-s. Phillips by Mrs. I'h1lllps in her 
lifetime were not in any degree confi1·med by the 
eYidence. . 

It . o-ed that the decree in this , case is e1·rone-1s ur 0 c • • h . 
ous in all respects and that in deternun1ng w_het e1 
or not the complainants had establish~d the1~· cas ·~ 
of fraud, the learned Vice Chancellor did not fol:o~, 
the i·ule laid down by Vice Chancellor ~ent:e~ in 
-,. r.c z 19') Atlantic ')50 in wlnch 1t wm; ]\ _elso vs . .11 e so) ...,0 C, .... ' • 

f:itated that clear proof is: required to est~bhs]: 
f . d There was no clear proof of fraud in th 

1 an . f ·t t 
. "'e at b•·1r In fact there was . no proof o 1 a ca.~ < , • , 

11 d any :findings of fraud can be based only up-a an c: 'd 
on inferences in no way justified by the ev1 ence~ . 

It is, ,therefore, respectfully submitted that tins 
Court shall reverse the decree of the Court of Ch~n-
cerv and instruct that Court to enter a decree d,1s-
mi;sing the bills of complaint. 

Respectfully submitted, 

DONOHUE & O'BRIEN, 
Solicitors for Appellants. 

JAMES F. X. O'BRIEN, 
Of Counsel with Appellants. 
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Lours S. WEINTHAL, as admin-
istrator, &c. of Augusta 
Phillips, deceased, 
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Ev A BAREND, CHARLES BAREND 
and OvrDro C. BIANCHI, 
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EvA BAREND, OvrDro C. BIAN-
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EDWARD H. HYEMS, 
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On Appeal 
from Court 
of Chancery. 

BRIEF OF COMPLAINANT-APPELLEE, 
LOUIS S. WEINTHAL, as Administrator, Etc. 

Statement of Facts. 
The statement of facts of the defendants-

appellants is controverted by the complainant-
appellee, Louis S. Weinthal, who says the case 
comes before this Court on an appeal from the 
decree made by the Chancellor of New Jersey 
as advised by the Honorable Alonzo Church, 
Vice-Chancellor, which decree orders the de-
fendants-appellants to pay to Louis S. W einthal, 
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administrator of the estate of Augusta Phillips, 
_deceased, the sum of $3,360.00 together with in-
terest from May 15, 1924, besides costs and coun-
sel fees. 

The said decedent, Augusta Phillips, died March 
15, 1923, a resident of New Jersey, testate. Her 
will offered for probate was refused because 
witnesses to said will testified that they were not 
present at the same time. 

Louis S. W einthal, complainant-appellee, was 
appointed administrator of the goods and chat-
tels of the decedent by the Surrogate of Essex 
County at the instigation of and upon the re-
quest of Ovidio C. Bianchi, defendant-appellant. 
The said Bianchi -acted as attorney for the said 
administrator until some time in August, 1924. 
In March, 1924, said administrator applied 
through Ovidio C. Bianchi for an administrator's 
bond to the National Surety Company. The 
bond application was received by the adminis-
trat~r. from said Bianchi and was signed by the 
adm1n1strator and returned to Bianchi who wit-
nessed the signature, took the acknowledgment 
of the administrator and forwarded the same to 
the Surety Company. Said application contained 
a query, numbered 13 in the application, which 
query and answer are as follows : 

''_Wil~ you, in the performance of your 
duties 111 the matter, appoint an attorney 
and ag~ee to act as he shall advise 1 Yes: 
If so, g1v~ ~he nam~ of attorney and his ad-
dress, Ov1d10 C. Bianchi, 243 1\{ain Street, 
Orange, New Jersey.'' 

~he query and answer were part of the applica-
tion when received by the said administrator 
fro1:1 the said Bianchi (State of Case, Louis S. 
We1nthal, direct, p. 65, 11. 1-13). 
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Said administrator received a proof of claim 
for board and nursing against the estate of the 
said decedent filed by Eva Barend, defendant-
appellant, in the amount of $3,360.00. Said proof 
of claim was prepared by Bianchi and was paid 
by the said administrator on advice of the said 
Bianchi as his attorney. The said administrator 
took from the said Eva Barend, defendant-appel-
lant, a general release, which release was pre-
pared by the said Bianchi and received from the 
said Bianchi duly executed. 

From the time of the appointment of said ad-
ministrator to the time of the payment of this 
claim, the said administrator had no other at-
torney than the said Bianchi. In August after 
the payment of said claim said administrator re-
quested John A. Bennett of Niontclair to act as 
his attorney for him as administrator for said 
estate. The said Bennett, as attorney for the 
administrator, communicated with Eva Barend, 
defendant-appellant, and demanded all the papers 
belonging to the estate including checks and 
vouchers. The said Eva Barend claimed that 
she knew nothing of any papers, vouchers or 
checks in her possessions. Said Bennett advised 
said Bianchi and said Eva Barend that the 
moneys should be paid back to the administrator 
and suit be brought by the claimant to establish 
her claim. 

At this time Hannah Lubell, complainant-ap-
pellee, appeared and claimed to be the heir at 
law and entitled to the estate. The said John A. 
Bennett then pressed the said Eva Barend and 
Bianchi to pay the money back to the administra-
tor and a conference was had with them and 
Colonel George T. Vickers, attorney for the heir 
Lubell, complainant-appellee. It was agreed that 
the monev be turned back to the administrator . ., 
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The agreement was reduced to writing and signed 
by George T. Vickers and forwarded to Ovidio C. 
Bianchi but never signed by Bianchi. 

After the payment of the said claim to Eva 
Barend, said administrator obtained knowledge 
of a certain contingent agreement between the 
said Eva Barend and the said Bianchi where by 
the said Bianchi was to receive twenty-five per 
cent. of the amount of said claim as his attor-
ney's fees for coIIecting the same. This informa-
tion was not divulged to him by Bianchi until 
after he had discovered it from Charles Barend, 
defendant-appellant. ' 

Said administrator, threatened by litigation 
by said Lubell, learning that the said Barends 
were leaving the State of New Jersey, finding 
himse_If and his bondsman jeopardized, believing 
the said Barends were without :financial re-
sponsibility and knowing that a substantial part 
of the moneys paid to the said defendants-ap-
pellants being on deposit in banks in the State of 
New Jersey, said administrator filed his bill of 
complaint herein April 11, 1925, and obtained a 
restraining order restraining the defendants -ap-
pellants from withdrawing said moneys from 
banks until final hearing of this cause. ':l1he said 
Lubell filed her bill of complaint herein l\ifay 26, 
1925. The said Barends did remove from this 
State. 

At the final hearing of the cause it was sho-,vn 
that the decedent had been under the control of 
the Barends prior to her death and that certain 
papers, checks and vouchers had disappeared. 
It was also shown that a demand had been made 
upon the Barends to produce these papers, checks 
and vouchers, and although a knowledge of them 
was denied, it ·was admitted, however, by the 

l$' 
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Barends that certain checks for $65.00 ~ere re-
ceived. It was denied that these were in pay-
ment for services rendered but alleged that they 
were paid for cash received. This the Honorable 
Vice-Chancellor found was untrue. 

ARGUMENT ON LAW AND FACTS. 

The complainant-appellee calls to the attention 
of this Honorable Court the fact that this appeal 
is only an appeal from part _of the decree, and 
that from the following portions of the decree 
there has been no appeal: . 

'' And it is further Ordered, AdJudged 
and Decree that the claim of Edward Hyems, 
physician heretofore paid, be allowe~. 

, , And 'it is further Ordered, AdJudg~d 
and Decreed that Ha?nah Lubell is the heff 
at law and next of Inn of the deceased, Au-
gusta Phillips; Ad· d d 

, , And it is further Ordered, JU ge 
and Decreed that all personal ~r?pe~ty of 
Auo-usta Phillips, deceased, rema1n1ng 111 ~l~he 0 

· of Eva Barend be forthw1t f;:1~:~s~~:r and delivered by her to Louis S. 
Tu • th 1 administrator of the goods and 
vve1n a' ·11· " (St te of chattels of Augusta Phi 1 ps. a 
Case, p. 191, II. 18-30.) 

, , And it is further Ordered, Adjudg_ed 
and Decreed that the proctor of the admin-
istrator have leave to apply for coun_sel fee 
for his services to the estate ~ere1n and 
otherwise upon the final accounting of the 
admjnistration of th_e _goods and c~~ttels of 
the said Augusta Phillips, deceased. ( State 
of Case, p. 192, 11. 10-15.) 

The defendants-appellants having failed . to 
argue any of the grounds of a ppe~l excepting 
three set up in their brief, the complainant-appel-
lee Louis S. Weinthal, assumes that all oth er 
oT~unds of appeal than those argued have heen 
:bandonecl by the defendants-appellants. 
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POIN·T I. 
Whereas defendants-appellants say, "The only 

possible basis, after the hearing of the case upon 
which the Vice-Chancellor could have found 
fraud, was that the claim had been paid in the 
lifetime of Augusta Phillips,'' this c01nplainant-
appellee says in answer to the first theory pro-
pounded by the defendants-appellants it must be 
noted that Ovidio C. Bianchi had the admin-
istrator appointed and prepared an application 
for an administrator's bond which application 
set forth that the administrator would employ 
an attorney and Ovidio C. Bianchi was the ad-
ministrator's attorney ( State of Case, p. 64, I. 22, 
to p. 65, I. 13; Sta _te of Case, p. 170, Exhibit C. 2, 
I. 20) ; that the administrator paid the claim 
upon the advice of Bianchi ( State of Case, p. 65, 
I. 24); · that the said Bianchi had a contingent 
agreement with the claimant, that the said Bi-
anchi was to receive twenty-five per cent. of 
the amount collected on the claim (State of Case, 
p. 32, I. 17; p. 36, I. 38) ; that until after the pay-
ment of the claim the administrator had no 
knowledge of this agreement ( State of Case, p. 
66, I. 32, to p. 67, I. 21) ; that during this time 
till after the clai1n was paid, the administrator 
had no other attorney besides Ovidio C. Bianchi 
(State of Case, p. 66, I. 24). 

It is on the basis of the above facts, all of 
which were proved and stand uncontroverted on 
the record, that the administrator brought his 
bill. In this cause the agreement between Bian-
chi and the claimant was not disclosed to the 
administrator and the case falls completely within 
the line of cases on constructive fraud. 

The fiduciary relationship which exists between 
attorney and client is such that when the occa-
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sion arises which makes it necessary to scrutinize 
such a relationship, the law interposes a bur-
den upon the attorney of establishing the perfect 
fairness, adequacy and equity of the t_ransa?-
tions and in absence of the attorney meeting tlus 
burd~n of proof, the courts of equity treat a 
transaction between such attorney and client as 
a case of constructive fraud on the part of the 
attorney. . 

Condd v. Blackwell, 22 New Jersey Equity 
481· 

Dunn v. Dritnn, 42 New Jersey Equity 431; 
Sternberger v. Young, 73 New Jersey 

Equity 586; 
Nagle v. "JJ1cCoy, 94 New Jersey Equity 

790; 
Raimondi v. Bianchi, 5 Advanced Reports 

422. 

The administrator's bill does not set forth that 
it was paid solely upon advice of Bi~nchi, b~t 
sets forth that it was paid upon advice of Bi-
anchi without knowledge of the facts of the con-
tingent agreement and ,vithout inde~ende_nt cou~-
sel but relying absolutely upon B1anclu as hlS 
attorney (State of Case, p. 2, I. 18). 

Bianchi did not act in the manner required of 
an attorney for a person having a claim against 
an estate in which no one came forth, because, 
after the administrator was appointed by th~ 
surrogate, he acted for the said adminis_trator 
without divulging the facts of the contingent 
agreement. He advised the administrator to p~y 
the claim which was adverse to the estate and 111 

which he had an interest. 

The second theory propounded by the defend-
ants -appellants may be well disregarded as with-
out weight, for there is no inference nor is it 
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claimed either by the administrator or the heir 
that the administrator is an ignorant or gullible 
person. He is admittedly a man of business ex-
perience and intelligence and as an administrator 
of an estate would not have paid this claim had 
he known the fact of the contingent agreement 
between the claimant and Bianchi or the other 
facts which were brought out at the final hearing. 
!his is clearly shown by the fact that upon learn-
ing of the contingent agreement he took steps to 
recover the money paid. 

The third theory propounded by the defend-
ants-appellants seems to indicate that the ad-
mission by the heir ( State of Case, p. 64, I. 1) 
that Mr. W einthal, the administrator acted in 
good ~aith, which admission was made in open 
court in the presence of the heir, was an aban-
donment of the claim of the heir that the Barends 
and Bianchi acted fraudulently and collusively 
and conspired to bring about the payment of ihJ 
claim in a fraudulent manner. '11he bill of com-
plaii:t. of the h~ir, Lubell, does not charge the 
administrator with being a party to the collusive 
an~ fraudulent and designed injury to the com-
plainant ( State of Case, p. 43, I. 29), and, there-
fore, the admission at the opening of the case 
does not in any way affect the status of Eva 
Barend and Ovidio C. Bianchi, who ,;vere so 
charged. 

The fourth theory propounded by the defend-
ants-appellants was that the Court might have 
found fraud by finding that no services were per-
for~ed by the Barends. This point is without 
n1ent except insofar as it clearly concedes that 
the C_ourt had proper jurisdiction to pass on the 
qu:stion of whether or not the claim had been 
paid or services rendered. '11he administrator 

l l 
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filed his bill solely to obtain the money which had 
been fraudulently obtained from him under the 
first theory propounded by the defendants-appel-
lants as hereinbefore answered. His interest in 
obtaining that money was to insure its payment 
to the person or persons properly entitled there -
to. :His reason for opposing the appeal is in 
order to keep the estate from being devastated 
by further litigation. The administrator knows 
and has admitted in his testimony that Eva 
Barend rendered services to the decedent in her 
lifetime. The administrator agrees with the de-
fendants-appellants insofar as they admit that 
the basis on which the learned Vice-Chancellor 
found fraud includes the finding on the proofs 
taken that Nirs. Barend had been paid for the 
services rendered in the lifetime of Mrs. Phillips, 
which claim is discussed under Point II. 

POINT II. 

Whereas the defendants-appellants say, '' There 
is no evidence to justify the Vice-Chancellor's 
finding that Mrs. Barend had been paid by Mrs. 
Phillips in her lifetime for the services rendered 
and that her claim for payment after the death 
of Mrs. Phillips was, therefore, fraudulent," as 
to this point complainant-appellee says: 

It is true that neither of the bills alleged di-
rectly that l\/[rs. Barend had received payment 
for her services during the lifetime of Augusta 
Phillips; nevertheless, the defendants-appellants 
attempted to prove the services rendered to the 
decedent in her lifetime and denied that NI rs. 
Barend had ever received compensation therefor 
(State of Case, p. 103, 11. 7-8; State of Case, p. 
129, 1. 28; p. 130, 11. 1-3). 
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The issue having been raised by the defend-
ants-appellants, it was met by the complainant-
appellee, Lubell, in the following manner: 

There had been introduced into evidence with-
out objection a receipt card of the Bank of Mont-
clair ( State of Case, p. 99, I. 38), which exhibit 
is fully set forth opposite page 176, showing 
that certain vouchers and cancelled checks were 
delivered to lVIrs. Barend February 17 1922 to 

' ' Mrs. Phillips August 7, 1922, to Louis Barend, 
son of Mrs. Barend, February 17, 1923 (State of 
Case, p. 99, 11. 12-32). There was also introduced 
into evidence without objection the statement of 
the said bank showing jn detail the payment of 
each check and the amount of each deposit made 
to the account (State of Case, p . 100, I. 20; State 
of Case, Exhibit C. 16 in full, opposite p. 177). 

It was shown also that a demand had been 
made by John A. Bennett, the then attorney of 
Louis W einthal, on :lYirs. Barend for cancolk<l 
checks and vouchers ( State of Case, p. 81, I. 19, 
to p. 82, I. 3). Mrs. Barend denied then that she 
had any vouchers or cancelled checks and still 
denies it. '~I.1he testimony of :lYir. Bennett was 
substantiated by Mr. Barend (State of Case, p. 
110, 11. 13-24). '_.L1his · bank statement, Exhibit 
C. 16, shows payments from the account of 
Augusta Phi llips of $65.00 each month from Jan-
~ary, 1922, until November, 1922, with the excep -
tion of May, in which month a payment of $55.00 
was made. The bank statement also shows that 
with the exception of this $65.00 payment no 
payment of any other amount was regular ly 
made a~d t~at there were no payments durjng 
that per10d 1n excess of the $65.00. l\'Ir. Barend 
testified that he did not know anything about 
the $65.00 payments (State of Case, p. 118, I. 38, 
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to p. 119, 1. 11). He also testified that he had 
nothing to do with her financial affairs except to 
cash a check for her occasionally or loan her 
money (State of Case, p. 107, 11. 23-39). , 

Mrs. Barend denied ever finding any checks or 
vouchers, al-though she looked for them ( State of 
Case, p. 131, I. 33, to p. 132, 1. 33). When asked 
whether Mr. Bennett had asked her for them, 
she first said that there were none to give and 
then that he never asked her for them ( State of 
Case, p. 132, 11. 33-37). When confronted by Ex -
hibit C. 15, she at first denied that she had signed 
the card (State of Case, p. 132, 1. 37, to p. 133, 
I. 11), but when warned by the Court to be care-
ful in her answer, she said that l\1:rs. Phillips 
sent her there, Mrs. Phillips not being able to go 
( State of Case, p. 133, 11. 10-18). ,Vhen asked if 
Mrs. Phillips attended to outside business, she 
did not know except that Mrs. Phillips had 
bought personal things for herself. When asked 
to specify what the personal things were, she 
testified as to the purchase of some underwear, 
but she could not think of anything else (State 
of Case, p. 139, 11. 24-38). When confronted by 
the $65.00 items shown in Exhibit C. 16, she testi-
fied that sometimes :lYirs. Phillips did give her a 
check for $65.00 and that she gave $65.00 in cash 
to Mrs. Phillips and used the check to pay her 
rent, because she did not have a checking ac-
count ( State of Case, p. 139, I. 38, to p. 141, 1. 5). 
She then testified that the rent at Willow sti·eet 
was $60.00 and at Claremont avenue vi7as $60.00. 

When attention was called to the fact that 
these checks were for $65.00, she claimed then 
that she had said $65.00 in both places and not 
$60.00 ( State of Case, p. 141, 11. 9-39). She diJ 
not know whether these checks wore mado to 
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her order or to the order of her husband and 
she said that sometimes she used them t~ pay 
the rent but not always. She further testified 
that she did not make any deposits for Nirs. 
Phillips, _but that her son, Louis, did occasionally. 
She te~tified that Mrs. Phillips took her check 
book to the hospital ( State of Case, p. 154, 1. 10) 
and that her husband brought it back ( State of 
Case, p. 154, 11. 15-18). It was therefore dis-. ' ' tinctly proved that some vouchers check books 

. ' and accounts came into the hands of Eva and 
Charles Ba rend in spite of their denial of that 
fact. Mrs. Barend also testified that Mrs. Phil-
lips came to her home the 1st of September 
1921 ( State _ of Case, p. 124, 1. 37); that sh; 
stayed at the house thirteen months until she 
went to the hospital ( State of Case, p. 125, II. 
1-13). She testified that Mrs. Phillips was in 
bed for a period of six months (State of Case, 
p. 129, II. 17-22) ; that during the entire year of 
1922 she was unable to leave the house except 
to go on the porch ( State of Case, p. 134, II. 17-
30); that she was unable to leave her room from 
May, 1922 ( State of Caso, p. 151, I. 32). There 
was a great deal of other testimony to the same 
effect. 

The testimony of Charles and Eva Barend 
sh~w~ that they had the exclusive care of Mrs. 
Ph1lhps during the time she was ·with them; that 
Mrs. Barend did everything for her; that she 
was practically under the absolute control and 
observation of :l\fr. and :Mrs. Barend for the year 
1922 except during a period of ten days in Au-
g~ust, 1922 (State of Case, p. 135, I. 19), at which 
time sh~ was under the control of a practical 
nu~s~, lured by Mrs. Barend but paid for by Mrs. 
Plulhps (State of Case, p. 136, 11. 22-31). 
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The complainant's case shows that Nirs. Phil-
lips called at the Bank of :l\1ontclair for a state-
ment August 7, 1922 (State of Case, p. 99, 11. 15-
20) ; that on August 7th a statement as of that 
date was mailed to Augusta Phillips, who ac-
knowledged the same August 16th that year; that 
it was mailed to 30 North vVillow street (State 
of Case, p. 99, 11. 19-25). 

Anna Cohn testified that J\l[rs. Phillips came to 
visit her and stayed overnight some four, five 
or six months prior to her death (State of Case, 
p. 93, II. 15-39). Sadie Cohn testified that Mrs. 
Phillips came to her house and stayed ove1·night 
in the fall of 1922 and that Sadie Cohn took her 
to her mother's house from vVoodhaven, Long 
Island, to uptown New York by means of the 
Long Island Railway and sub-way ( State of Case, 
p. 96, I. 34, to p. 97, I. 38). 

In vievv of the testimony to which reference 
has heretofore been made regarding the bank 
statement and tho $65.00 items therein contained, 
the testimony of Solomon W einthal, the first 
landlord of the Barends, shows that very often 
his rent was paid by check for $65.00 of J\1rs. 
Phillips from the Barends, endorsed by Barend 
(State of Case, p. 163, 11. 1-26). 

Complainant-appellee calls this HonorabJe 
Court's attention to tho following poiJ1ts of tl10 
evidence: 

First-The bank statement shows that the 
account was started December 8, 1921, and con-
tinued to March 9, 1923; that it sho-,vs a $65.00 
item paid out of this account each month except 
May, 1922, during that period in \vhich :l\frs. 
Phillips resided with the Barends; that the 
testimony of the Bnronds is, at first, tl1at thov 
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never were paid for services by Mrs. Phillips, 
the_n that they were paid occasionally $65.00, for 
whrnh they gave Mrs. Phillips cash. Mrs. Barend 
says that this was done occasionally. Solomon 
W einthal_'s testimony shows that he was very 
often paid by 11rs. Phillips' check for $65.00. 
The testimony further shows that Mr. W einthal 
was their landlord during the period shown by 
the bank statement from December 28, 1921, to 
May, 1922. During that period only four of 
these checks for $65.00 could have been given. 
The testimony further shows that from October 
1922, until March, 1923, the date of the death' 
Mrs. Phillips was in the Orange hospital and 
that she paid her own expenses there. The bank 
statement shows that during this period, instead 
of the regular monthly payments of $65.00, reg-
ular weekly payments of $22.50 were made from 
this account. Deposits are sho-wn by the bank 
statement. The only testimony as to the expenses 
of Mrs. Phillips during her stay with the Ba-
rends was for underwear. ':l1he defendants-ap-
pellants argue that the difference between the 
cash paid to Mrs. Phillips and the amounts of 
the deposits can be reconciled by the fact that 
~he bought little necessities, etc. It is interest-
ing to note that the deposits over the nine 
months' period of this account durinO" which 
Mrs. Phill~ps resided with the Barends :nd was 
und:r their control, ainount to $1,148.06 and 
dun~g the five months' period she was in the 
hospital, $655.00. It has been maintained by the 
Barends that she was entirely bedridden from 
May, 1922, until the time of her death. It has 
been testified by the Barends that from the 1st 
of January, 1922, to the time she was bedridden 
she could not leave the house. It may be inferred 
her expenses at the hospital, therefore, amounted 
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to about $97.00 a month, while her expenses at 
the Barends amounted to $65.00 a month. Her 
deposits during the period she was with the 
Barends amounted to approximately $128.00 a 
month, while her deposits while she was at the 
hosp-ital amounted approximately to $130.00 a 
month. If her expenses at the hospital were 
about $97.00 a month, it would seem to be reason .. 
able that if she was staying at the Barends ·with-
out any expense and receiving $65.00 each time 
she drew a $65.00 check that her average deposits 
would have then exceeded her average deposits 
at the hospital, where she was paying about 
$97.00 a month for maintenance and care. 

Second-It was shown that the Barends re-
ceived the $65.00 a month. The Barends claim 
that they paid back this $65.00 in cash. The 
question of fact v-vas then raised as to whether 
or not these cash repayments had been made. It 
was a question of fact for the Vice-Chancellor 
to decide on the evidence, and he has decided 
that the _ payments to the Barends were for care 
and maintenance and were not repaid to }\[rs. 
Phillips. In considering this question of fact no 
doubt the Vice-Chancellor took into considera-
tion the following testimony of Mrs. Barend: 

Question Have you any rent receipts in 
your possession f Arrnwer : No, sir. . . 

Question: Did you ever ask Mrs. Phillips 
to let you have those checks so that they 
would be receipts for you f Answer: No, 
sir (State of Case, p. 142, 11. 12-17). 

It is evident that Mrs. Barend was not in the 
habit of asking fo1· rent receipts whether she 
paid by cash or check. It would therefore seem 
that there ·was no real motive for using check s 
the one time and giving cash another. 
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The Vice-Chancellor had also an opportunity 
to observe the witnesses and his finding of fact 
should not be disturbed. 

Third-The Barends' testimony throughout the 
case was in itself contradictory and hesitant. A 
few instances of the contradictory testimony are 
as follows: 

When JVIr. Barend was asked if a certain check 
was in a chest, he said it was not (State of Case, 
p. 112, I. 30). When asked, if when he took the 
will out of the chest, did he not take the check 
out, he ~dmitted that he did (State of Case, p. 
113, I. 31). When asked again whether he pro-
duced the will and eheck from the chest he said 
he did not ( State of Case, p. 113, I.' 3 to c p. 
114, I. 3). I-Ie then testified that he took it from 
the chest ·with the will because he had put it 
the~e himself (State of Case, p. 114, I. 9). I-Ie 
testified in reference to whether he knew the 
name of the _heir as L~bell as well as Lubelsky 
and Autenreith, he said he did not (State of 
Case, p. 119, I. 22). In answer to an inquiry 
by the Court, he admitted he knew that she 
was known by Lubell or Lubelsky, either one 
( St~te of Case, p. 120, I. 35). JVIrs. Barend 
testified, when asked if she had looked for checks 
that she had several times ( State of Case, p~ 
132,_ I. 1). On line four of the same page she 
testifi~d that she did not look for any checks 
and did not know there were any checks. On 
the s_am~ page, in answ~r to the same question, 
s~e testified that she did not look because she 
did not think it ,vas necessary. Then she says 
~hat. there were none to give in answer to the 
inquiry of l\fr. Bennett for them. Then when 
asked by the Court ·wlrntl1er or not l\fr. Bennett 
had asked Jwr for them, she said no. "'\Vhen 
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asked whether she -knew whether Mrs. Phillips 
had any cancelled checks, she said she knew that 
they came back f ron1 the bank. She was asked 
whether she had signed a certain card marked 
Exhibit C. 15. First she said she did, then that 
she did not then that she did and later that she ' . 

did not know or have any recollection of sign-
ing it (State of Case, p. 133). The testimony as 
to whether Urn rent was $60.00 or $65.00 has 
been heretofore discussed and needs no further 
comment. In reference to certain jewelry to 
which 1\1:rs. Barend made a claim and in open 
court abandoned tho claim, she testified that she 
thought 1\/[rs. Phillips kept this jewelry in a safe 
deposit box. Later she testified that she knew 
she kept it in a safe deposit box ( State of Case, 
p. 148, 11. 37-40). She then testified that JVIrs. 
Phillips had it home in her chest ( State of 
Case, p. 149, H. 1-12). ':l1hen she testified that 
Mrs. Phillips liad carried it around in a little 
bag on herself (State of Case, p. 149, 1. 23). In 
connection with this claim for jewelry, Mrs. 
Barend testified that she had had the jewelry 
for about two weeks and when 1\/[rs. PhilJips 
went to the hospital she asked her to put it back 
in the safe deposit box with · her other things, 
'Nhich :l\[rs. Phillips did, and that 1\/[rs. Barend 
gave it back to her (State of Case, p. 130, 1. 32, 
to p. 131, 1. 5). Later she testified that JVIrs. 
Phillips gave her the jewelry in July, 1922 ( State 
of Case, p. 147, 11. 9-17). It might be commented 
upon here that by Mrs. Barend 's testimony l\[rs. 
Phillips was bedridden from 1\1:ay until October, 
when she went to the hospital. Therefore, it 
would not have been possible for her to go to 
the safe deposit box, where the jewelry ,vas later 
found. 'rhe above instances are but a few of 
the mm1? contnldictions in the Bi:t rends' tcstL-
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mony. Due to this contradictory testimony the 
~ues_tio~ of weight to be placed on this testimony 
is within the discretion of the Vice-Chancellor. · 

Four th-It was shown as a fact that certain 
checks or cancelled vouchers and a check book 
actually came into the possession of the BarendR 
and that they were material evidence to this 
cas~. I_t is proper, therefore, to presume from 
their failure to produce them at the hearing, that 
they were adverse to the interest of the Barends. 

Eckel v. Eckel, 49 New Jersey Equity 587. 

F 'ifth-I t was shown as a fact that certain 
chec!rn or cancelled vouchers came into the pos-
session ?f Louis Barend, the son of the Barends . 
that !heir son was about thirteen years of age at 
the time; that he ran errands for J\1rs. Phillips 
and among other things made deposits in the 
~ank for her. I-le was not produced at the hear-
ing although he lived with his mother and father 
Bec~use of the failure to produce him at th~ 
h~anng to clear up those matters which he 
might so easily have cleared up by his testimony 
such as the disposition of the vouchers and th~ 
substance of the deposits, those matters must b 
resolved against the defendants-appellants. e 

J~hnston v. Mcl(inna, 76 New Jersey 
Equity~ Z/7 

Affirmed 77 New Jersey Equity 555. 
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POIN·T III. 
Whereas the defendants-appellants say, ''By 

the decree of the Chancellor on the advice of 
Vice-Chancellor Church, the defendant, Bianchi, 
is ordered with the defendants, Barends, to pay 
to Louis S. Weinthal, administrator, three 
thousand three hundred and sixty ($3,360) dol-
lars, and the evidence cannot support any such 
provision in the decree," as to this point con1-
plainant-appellant says: 

The learned Vice-Chancellor in his opinion 
says '' The evidence in this case convinces me 
that Eva Barend, in conjunction ,vith Bianchi, 
·when she found the Phillips will ·was void, de-
liberately attempted to secure the assets by 
fraud" ( State of Case, p. 185, 11. 32-35). 

The decree itself does not expressly charge 
Bianchi with fraud, but there again the Court 
sets forth in full a finding of fact ( State of 
Case, p. 189, 1. 19 to p. 190, 1. 12) which facts 
constitute constructive fraud as argued by this 
eomplainant-appellee under Point I in this brief 
and which falls within the cases therein cited. 

In answer to the argument of the defendants-
appellants that all Bianchi did was to have an 
administrator appointed, it is obvious that he 
did more, that he had an administrator appointed 
and acted for that administrator as an attorne:v 
while at the same time he represented an adverse 
clain1ant under a contingent arrangement; that 
he concealed this fact from his client, the ad-
ministrator, and advised his client, the adminis-
trator, to pay a claim of doubtful validity, as 
more fully set forth by this complainant-ap-
pellee under Point I herein. 
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In answer to the argument raised by the de-
fendants-appellants that in the New York City 
phone book the name Lubel and the name Lubell 
would be separated by many, many pages, the 
complainant-appellee says that there is no sub-
stantiating proof of this in the case, but in order 
that the Court may have the facts properly be-
fore it, an examination of the New York tele-
phone directory for Manhattan and the Bronx 
dated October, 1924, discloses that all the Lubels, 
Lubells, Lubelskis and Lubelskys are on page 
663; that there are three persons by the name 
of Lubel; that there are twenty-three persons 
by the name of Lubell; that there is one person 
by the name of Lubelski; and that there are 
seven persons by the name of Lubelsky; that 
there are about one hundred and ten names in 
each one of the four columns of the directory. 
Furthermore, it is called to the attention of this 
Court that defendant Bianchi did not testify 
as to what efforts he made to locate the hei·~ 
Lubell, and he was present in the court room 
during the hearing of the cause and could so 
have testified had he made an effort. 

In ans,ver to the defendants-appellants' argu-
ment that the decree ordered the Bank of 1\1ont-
clair and the Nlontclair Savings Bank to pay cer-
tain moneys which were deposited with th~ said 
banks, this complainant-appellee says that the 
banks have paid the moneys in accordance with 
the decree and that the time for the banks to 
have appealed from this decree has expired, and 
that they have filed no appeal. The defendant 
Bianchi has not been injured in any ·way by the 
decree directing the said banks to pay the moneys 
or by the payment of the moneys, and not beino· . . (...., 
1nJured, he has no grounds upon which to base 
his appeal. Furthermore, the defendant Bianchi 
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has accepted the benefit derived by the banks' 
paying the money and has only paid the l>alance 
over and above the amount paid by the banks, 
and has accepted upon making that payment of 
that amount over and above the amount paid by 
the bank, a _ satisfaction of the decree. There-
fore, the Court should find that this part of the 
decree in no way affects the defendant Bianchi. 
He has suffered no injury and has not been ag-
grieved by this part of the decree and therefore 
has no rio·ht of appeal therefrom. It n1ust be 

b • 
shown affirmatively how the person appealing 
is aggrieved before the Appellate Court will 
grant him relief. Black v. J(irgan, 15 New J er--
sey Law 45. 3 Corp11,s Juris, p. 635, section 494. 
Furthermore as the banks have paid the mone? 
in their hands and defendant Bianchi has paid 
the balance of the decree, there is no-w nothing · 
upon which a judgment of reversal could operate 
and this appeal must therefore he dismissed. 
Coryell v. Holcombe, 9 New Jersey Equity 650. 

Again at the bottom of page 18 and page 19 
in the defendants-appellants' brief it is argued 
that no act of defendant Bianchi has been shown 
that would justify the decree, and again the eom-
plainant-appellee says that the evidence shows 
that defendant Bianchi was guilty of constructive 
fraud as argued in this brief under Point I. It 
is als·o called to the attention of this Court that 
the usual rule applies, that joint tort feasors in 
fraud cases are jointly and severally lial)lc. 27 
Corpus Jit ,ris, page 27, section 142. 

The defendants-appellants' arguments tlrnt the 
fact that Bianehi represented Dr. 1::Iyems in his 
claim is evidenee or clearly shows that he wa::, 
acting for the creditor and not the ndmi11i~Lr,1f.or 
of the estate is without vveight. It was impos-
sible to get personal s·ervice upon Dr. llycn1s, 



22 

who is without the jurisdiction of the courts 
of New Jersey, to bring him before its courts as 
a defendant, and Ovidio C. Bianchi did not take 
the stand. The complainant-appellee, Lubell, 
there£ ore, was unable to prove whether or not 
an arrangement similar to that in the Barend 
claim existed between Bianchi and Dr. Hyems. 

The decree herein should be affirmed. 

Respect£ ully submitted, 

JOHN A. BENNETT, 
Solicitor for and of Counsel 
with Complainant-Appellee, 
Louis S. W einthal, as Admin-
istrator, etc. 
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