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MR. GEORGE W. CONNELL [Acting Chairman]: Ladies 

and gentlemen, I would like to please call this meeting to 

order ~ 

My name is George Connell ~ I am a temporary 

substitute for Assemblyman Raymond who is our Chairman o 

He is going to be delayed because of some prior business 

commitments ~ but he asked me to get the meeting moving along ~ 

This is the second public hearing of the Legislative 

Commission to study Certain Automobile Insurance Matte r s , 

including a "No Fault" Auto Accident Insurance Plan, con­

stituted under SJR 20 of 1970, approved June 18, 1970 JR 4 c, 

The other members of the Commission present today , 

which I will introduce to you reading from my left, are: 

John Brown, Bill Duncan, Senator John Lynch, Jim Hunter 

and David Teese ", 

We have a list of people who will testify at 

tod ay's hearing ~ If there are others in the Chamber who 

wish to testify at a later date " will you please register 

with Mr~ Peter Guzzo, who is sitting over here to my right o 

He is serving as Secretary to this Commission ~ 

As each wi tness is called~ we ask that he sit 

at the desk in the front row and speak into the microphon e o 

We also ask that he first identify himself by stating his 

name, address and the organization, if any, that he represents ~ 

If the witnesses have prepared statements, we further request 

that you make copies available to the Commission members and 

to the hearing reporter ~ Prepared statements need not be 

read in full ~ Witnesses may request that they be made part 

of the record and they will be considered by this Commission 

and the Legislature ~ Please avoid unnecessary repetition 

or arguments for or against "no fault" auto accident insurance 

plans presented by previous witnesses o 

For your convenience and ours, we would suggest 

that your purpose may be fully served by agreeing by reference 

with arguments presented by others~ Our only purpose is 

to suggest that repetition may be avoided as much as possible0 
" 
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After e ach wi·tness has made his statement c the 

Chairman a nd the me mber s o f the Commission , t h rough the 

Chairman! ma y h a ve some questions and we trust that each 

wi tness will make h imsel f available to answer the s e qu es t i ons ., 

No ques tions ma y be directed t o the member s of t .he Conuniss i on " 

No questions from t he aud ience will be permitted Ifa 

anyone wishe s , howe ver , he may submit questions in writing 

to t he Ch a i rman t h r ough the Secretary , Mr~ Gu z zo, f or 

cons i derat ion by the Co mmission > No demonstrations i n t h e 

Chamber wi l l be pe rmitted 0 

Now we do have a c h a nge i n today ' s a gendac It was 

announced t h at we would h ave Professors Keeton, S arS2n t 

and Bra i n ard present this morning Howeve r , a ll three 

gentlemen had r ath e r se vere time problems and yesterday 

morning Dr" Brainard agreed that he would pos tpone his 

appear ance unti l a we ek fro m today, April 21 s t, so that we 
• 

could accommodate Professors Ke e t on and Sargent thi s 

morning ~ By s o announcing , I am i nfo rming y ou that there 

will be a hearing a wee k from t o day . 

I wi ll now cal I on the firs t wi tne ss, Professor 

Robert E o Keeton from Harvard Law S chool ~ 

ROB E R T E . K E E TO N: Than k y ou , Mr a Cha irmanc 

I a m very gratefu l for t he opportunity o f a ppear ing before 

this Commi ss i on , The subject matt e r you have been commissioned 

to study i s one of deep c oncern to e very citi zen in this 

State and i n this Nat ion and it is a s ub ject on wh i ch action 

is imperative 

We h a ve h a d a long peri o d o f s t ud y of this matter 

in var i ou s states a lon g period o f e xchange of views byg 

proponent s and opponen t s o f change s in t h e a utomob ile 

insurance s ystem .. We h a ve had the compl et i on wi th i n very 

recen t time of a $1 () 6 million t wo - year s tudy of the Departm~ntl 

of Transporta t i on And I wouid submit t o the Commiss i on 

that the t i me f or prolonge d stud i es has now pas t and i t is 

time for re commendation for prompt action ~ 

I n t h e wr 'tten stat ement I h ave submit t ed through III: 
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Mra Gu zzo o wh ich I understand will be available to the 

members of the Commission o I have indicated in somewhat 

greater detail than I will in my oral remarks this morning 

the ch aracteristics of wh a t I see as the needed reform 

o f t h e automobile i nsu r ance syste mo the basic protec t ion 

pr oposal o [ See page 139 for Professor Keeton Os written statement~] 

I would like to e mphasi ze i n these oral remarks 

simply s ome ke y i deas a nd then cal l attentio n to what I 

s ee as t wo ma j o r p r oblems this Commis s ion or any study 

c ommis s i on that undertakes this k ind of task today will 

face" 

Let me be g i n by pos ing this question: What is the 

state o f the automobile insura nc e system in New Jersey and 

e lsewhe r e i n t he United ~ate s in this year 1971 ? 

" I n summary 11 the existing system ill serves the 

accident victimo the insuring publ ic and society ~ It is 

ineff icient ll overly cos tlY Il incomple t e and slow a It allocates 

benefits poorlyo d iscourages reh abilitation and overburdens 

t he courts and the legal system. Bo th on the record of its 

per fo r mance a nd o n the log ic of its operat i on ll i t does 

l ittl e o if anything o t o minimize crash losses,," 

Mr~ Chairman 11 t hose are not my words u but the 

capsule c onclusion o f this $ 1~6 million g two-year study under 

the aus p ice s of t h e Un i t ed S tates Department o f Transportation . 

I endo r se t hem fully~ I a gree with the m fully~ They are 

thoroughly documented in 23 additional r e po rts publ i shed 

before the release o f this 2 4th re port o the final re port of 

t h e DOT study i n March of th is year ~ 

The present s ystem fo r c ompen s a t ing victims o f 

automobile a ccidents is a demo nstrated f ailure o So we 

sh oul d move on p romptly to t he problem of action t o c orrec t 

i t. That c ourse of action should i n vo lve the adop tion of a 

non f ault i n s urance systemo It shou l d h a ve two principal 

character i s ti cs e These are the characteristics of the 

Bas ic Pr otection Plan ~ 

Fir s t o l os ses should be c ompensated without regard 
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to fault, at least up to moderate limit s o We woul d p r opose 

a limit of $10 , 000 as a min imum By l o sses , I re f er to 

out-of-pocket losses g economic los s e s , r eal losse s , These 

are a social and economic problem; not only fo r the vic tims 

and their families but often for the publ ic as well ~ Welfare 

figures from some of our states demons t rate that we are 

bearing some of these c osts in welfare do llar s and they 

could easily be borne through t h e insura nce system, through 

a private insurance system which would take this extra burd en 

off of the public . 

So the first of these principles is tha t ou t - of - pocket, 

economic losses, up to a mode r ate lirrLit , l e t us say $10, 000, 

should be paid through non-faul t i n surance , private l y 

administered~ We wou ld propose that thi s coverage shou ld be 

compulsory ~ It is ne a r compulsory, the liabi l i t y insurance 

coverage that we have as the basic mi nimum coverage today 

in New Jersey and elsewhe r e This Stat e a nd al l othe r states 

in the United States have long since r esorted to a degree of 

compUlsion through our F i nancial Responsibil i y Laws in ~7 

of the jurisdictions and throu gh compul sory i nsurance laws ln 

the other 3 ; and particularly in New J er s ey where that 

Financ i al Respons i bil i ty Law is s u pplemenUrl by an Unsat i s f i ed 

Judgment Fund to which contr i but ion s must b e made by the 

person who does not have the insurance coverage i t comes 

even nearer to the full degree of compUlsion than in those 

states without such a fund : Unfortunately v wha t the person 

contributes to that fund is not enough to prov i de him coverage~ 

It doesn't even provide him protec tion against his liability 

to others, although it does provide a measure of prote c t i on 

and, incidentally, at great admin i strat ive c o s t and cos t to 

the State for the vic tims. 

So what we are proposing goes a ve r y small degree 

beyond that in terms of the compUls ion that has already been 

used, and I woul d say wisely . I t h i nk we all agree wiselY 9 

Even those opponents of genuine re f o rm o f t he type I urge 6 

including the American Bar Assoc i ation , urge that compulsory 
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insurance should be adopted in every state ~ We differ in 

this respect only with respect to the form of that insurance o 

Once we are agreed that we should require every 

driver to carry a minimum level of insurance, I would submit 

that we ought then to turn to the question of making that the 

best possible form of insurance, the most efficient form 

of insurance and the fairest form in terms of its treatment 

of both accident victims and the people who find themselves 

caught in the gears of the system as defendants i n these 

liability insurance cases~ And it is quite clear when we 

look at the problem from this perspecti ve that we have 

agreed nationally that we should require a degree of com­

pUlsion for the purchase of minimum level insuranc e by every 

driver " Then we should make that the best possible form 

of insurance instead of continuing to live with this system 

that has been described so eloquently in that capsule from 

the Department of Transportation summary_ So t he first 

principle is make it a minimum level non-fault insuranceQ 

We suggest $10,0000 

The second essential principle of effective reform 

is that this must be coupled with a provision to eliminate 

great masses of administratively expensive, wasteful 6 small 

claims and claims which not only produce this waste bu t a l s o 

produce a grievous inequity in the disposition of the 

benefits of the systemo It is the case today in every 

state, including New Jersey, and the empirical studies that 

have been made include New Jersey within these data, that 

the injuries of a trivial and small nature produce heavy 

compensation relatively speaking; whereas the injuries of 

more severe character result in relatively insufficient 

compensation~ Just to take one figure from the well-document ed 

study of the American Insurance Association which has been 

later confirmed by the New York Insurance Department study 

and by others, when the economic losses amount to less than 

$100 - that is, when the wage loss and medical expense are 

less than $100 - such a case is disposed of on the average 
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for 7,,14 times the amount of t h a t economic loss. The theory 

of this other ~6l4 of that $ 100 l o ss i s pain a n d suffer i ng 0 

But the fact of the matter is t h at grows out of the nuisance 

increment to the value of e very small clai m because o f the 

fact that it would cost the insurance company we l l over 

$1000 to defend that case i f i t were pressed a ll the way 

through to trial and even mor e if i t goes on to appeal ~ 

The consequence is tha t e ve ry smal l cla i m, however 

legitimate, has a nuisance increment to its va l ue 0 So if 

we seek to justify this extra payment on the basi s o f pain 

and suffering v we are confronted with t he a nomoly that the 

cases in which the victims suffer the mo s t grievous pain 

and suffering receive the lea s t, r elatively speaking , for 

that pain and suffering wh i le the persons wh o h a ve t heseg 

trivial injuries often resulting in no l oss other than the 

medical expense to determine that the maximum injury is 

bruises - t~at person receives this extra bonus of several 

times over the amount of his loss. So we are not merely 

saving for the policyholders and the publ i c by r e ducing the 

administrative cost of a system that focuses on finding 

fault and spends so much of our premium dollar for that 

purpose, but we are also correcting a greivous inequity 

in the disposition of the benefits under the present syste m, 

an inequity t hat cannot be corrected in any other way , 

Let me emphasize that those who seek to explain 

our present problems on the basis of blaming people and who 

seek to correct these problems by cracking down , for example, 

on people, by saying let's have more vigorous enforcement 

against fraudulent claims, are pursuing an impossible goal 

because the fraud in the system, the dishon esty of people g 

1S not the source of our problem" The source of our problem 

is the system and this inequity i n disposit i on of small and 

large claims can never be corrected in any way other than 

to change the system a So I submit it is time to get about 

the business of changing to a system that has t h ese two 

central principles of basic protection D 
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A bill filed in this State by the group who 

call themselves People for Automobile Insurance Reform [PAIR] 

does incorporate the principles of the basic protection plan 

and I would support that bill and recommend that this 

Commission support that bil15 

Let me turn at ..this point to two special problems 

that I think this Commission faces, It is the problem 

of facing up to the mass communications that will be thrown 

at you and there are two particular aspects of these com­

munications that will be troublesome especially~ One is 

the matter of estimates of costs . 

Five years ago when the national discussion of 

no-fault automobile insurance was really only getting under 

way, there was reason for uncertainty about projections of 

costs Indeed, it was only about then that the firstQ 

pioneering actuarial study by Frank Harwayne, an independent 

consulting actuary, was made under our auspices ~ Now there 

is no longer any reason for uncertainty about projections 

of substantial savings~ There is uncertainty about the 

extent of those savings~ The early returns from the Massachusetts 

experience indicate that we grossly underestimated the savingso 

It is too early to be sure whether those returns will stand 

up in the long picture. There are various explanations 

being offered for why claims have been so few, relatively 

speaking, in these early months of the experience in 

Massachusetts .. And I do not suggest to this Cornrnis sion that 

you should make predictions on the basis of that dramatic 

experience which would indicate that the savings will be 

far greater than we ever projected. But it is clear that 

no longer can there be any legitimate doubt that there will 

be substantial savings from such a system. 

Let me underline at this point certain facts o 

Number one, no actuarial study of the basic protection plan 

has ever been made by anyone that projected increases in 

costs~ You will find statements to the contrary made~ You 

will f i nd suggestions that various actuaries have challenged 
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the projections of rerluced cos t s& But if you will check 

into the matter, you will fi n d that up to this date - and I 

think it is pretty clear it will never happen, not h a ving 

happened up to this date - no actuarial study has been made 

and reported that projected an increase of costs u nder the 

basic protection plan Let me emphasize also n ow. I amq 

talking about the over-all costs to the motorist for all 

o f his insurance and I hope the Con~ission will no t be 

misled by statements that are constantly made that these 

savings that are projected under the actuarial s tud ies will 

be eaten up by increased costs because now you h ave to 

buy ,new coverage~ We are talking about the over -al l costs 

for the combination of the n ew and the old coverage , The 

actuarial studies by Frank Harwayne, the a c tuarial studies 

by the Ame~ican Insurance Association, the actuarial studies 

by the New York Insurance Department have all approached the 

prob lem on this corr~ined basis~ The actuarial s tudies by 

the insurance companies who came into the legislat ive hearings 

in Massachusetts and said, "We will agree that we will write 

this combined coverage at a lower cost than we have been 

wr'i ting the liabili ty coverage only I - all of those studiesII 

have been talking about the combined costs. 

Just to illustrate one concrete point, in Massach usetts 

in the legislative hearings last year on the bill that later 

become law in Massachusetts, the companies came in at a 

time when the casualty actuary of the Insurance Department 8 

the State's representative, was saying, liThe liability 

insurance costs for next year will have to go up 30 percent, 

if no change in the law is made, II because we had had this 

rate freeze for four years and there was an accumulat i on of 

needs for increases o The regulatory official himself was 

saying, "We will have to grant a 30 percent increase, II and 

the companies came in and said, "If this bill is passed II 

we will agree to write this c omb i ned coverage, bodily injury 

coverage, which includes both non-fault and liability 
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insurance,. at 15 per cent less than the 1970 rate ,, " Since 

the 1970 rate was going to have to be changed 30 percent 

from 1970, that means that the 

savings, was something more on 

of these figures of 15 and 30, 

40 percent if you apply it to the 

have applied this year under the 

of the 1970 rate ~ So at least 40 

being agreed to by the companies 

total spread, the total 

the order of the combination 

something in the order of 

final figure that would 

fault system, 130 percent 

percent savings were 

and this, Mr ~ Chairman, was 

the figures that were projected before they began to see 

the experience that has arisen in the early months of 

this program in Massachusetts, which means that the expect­

ations now on all hands are that the savings will actually 

be greater than that very dramatic projection of savings,. 

There is the concrete experience, but let me 

emphasize also that there is another line of argument that 

1S made with respect to costs, that often misleads ~ It 

1S argued that costs will increase for certain persons, not 

over-all costs but for certain persons~ For example, Dr 0 

Brainard has argued that costs would increase for certain 

persons because he took the posi tion,_ which was directly 

contrary to what is written into the proposal in the 

Massachusetts law after he took this position We didn't 

intend it this way originally~ When it was suggested it 

might be interpreted this way, we drafted the bill so that 

it couldn't possibly be interpreted this way ~ Dr~ Brainard 

took the position that there would be a shifting of costs 

from bad drivers to good drivers, and therefore the good 

drivers would have to pay more, The easy answer to that is 

to write it into the bill so it can't happen, which is 

what we did by requiring the factors that he was urging 

would make this shift to be taken into account in the 

fixing of rates, 

So I emphasize one must be careful not to be 

misled by statements that- costs will increase for certain 

persons .. 
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Let me take one example; to be concrete about thisc. 

It was said that costs would increase for the person who 

had excellent fringe benefits because he really is losing 

the benefit of those under a plan that provides aga inst 

overlapping~ The easy answer to that and the answer we would 

propose is that any fair rating system would take acc ount 

of the extent to .which a person has other sou rces of compen s a t i on 

that will reduce his compensation here~ You see the present 

system is a system that denies freedom of cho ice " This is 

another point I want to emphasize ~ If you b el i eve in freedom 

of choice, you cannot believe in the present sys t em because 

it denies freedom of choice in many ways ,~ One way i n which 

it denies freedom of choice is that if you want to h a ve 

adequate liability insurance coverage today a n d al s o h ave good 

non-faul t protection ..- medical payments coverage, for example p 

is a non-fault protection - to a limited extent other kinds 

of wage loss: non-faul t protection a're avai lable today -- if 

you want to have both of those things, the only way you can 

do it is to pay double premiums to buy a lottery ticket so 

that you can make a profit by getting double payments-> It 

is not possible for you to buy t hese coverages dovetailed so 

that you get paid only once for your losses and get lower 

premiums as a result. The basic protection plan would open 

up that possibilityc So you can buy what you need and not 

be compelled to buy this lottery ticket in a system that 

gives you a chance to recover $700 when yo~ have a $100 loss~ 

So we are talking about freedom of choice" And let me make 

it plain that that freedom of choice extends to the proposition 

that if you want this double coverage, you can buy the extra 

coverage with the savings you achieve under the basic 

protection plan and you will still have some money left over 

in your pocket. You can get all the benefits you get today 

and still have money left over. 

Therefore, (or the person who wants to retain the 

right to recover pain and suffering, that option i s o pen 

to him and can be exercised within the savings he would 
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achieve under the system o And i f he want s to keep on 

operating under a system basically like the p r esen t thatp 

choice would be available to him, but he wou l d a lso h ave 

other choices that would serve h i m much be t t e r. 

Let me turn now to another matter~ Yo u wi l l b e 

flooded - you have already b een flooded - t h e State has 

been flooded - within the last few week s vv i th statements , 

a few of which I have seen, wi th posi tive f a l sehoo ds a b o u t 

the terms of the PAIR Bill, about the te rms o f the b a s ic 

protection proposalo And I urge you, Mr Chairman a n d 

members of this Commi ssion, not to t ake s t a t emen t s of t h at kind 

at face value. This bill is caref ully draf ted ~ It h a s been 

subjected to the scrutiny of legislati ve debate i n Massa husetts 

for four years and the legislation was d e fea t ed in 1967 

in the Senate after having passed t h e Hou s e of Representat i es 

to a large extent, I think, because of the tact ics o f 

confusion and obfuscation a large part o f which was e rroneousf 

statements about the terms of the bill, not j ust about 

projections f about how it would worko A l o t of t h at, at 

that point, I attribute to misunderstanding. This is a 

complex pr oblem and a bil l t hat deals wi th it adequate ly 

must deal with a lot of complex matte rs and t h e o pportunities 

for misunders t anding are great o 

So it was an effective tactic to make a s s e rtions 

about the bi l l which were incorrect, but which a t lea s t 

raised a cloud of doubt and resulted in po stpone me n t of 

action in Massachusetts. 

I think there is much less justification for 

false assertions about the bill today and some of the p r e ss 

releases and I think some of the statements that h a ve been 

made before this Commission about the terms of tha t PAI R 

Bill are absolutely false. 

Let me take one example~ It was suggested to you, 

I understand, that one of the sections of that bill, as 

applied to the case in which a wealthy man h ad purchased 

11 




$100,000 of added protection coverage and then negligently 

crossed a center line and injured another person, would have 

a $100;000 tort exemption applying to the claim of the other 

person against him~ The bill cannot fairly be read that 

way* That section of the bill referred to a llows that tort 

exemption only if the added protection coverage appl ied to 

that injury, and the added protection coverage avai lab l e to 

the man who purchased it would not apply to the injury of 

the other person in the other automobile~ So there i s no 

basis for the assertion that that kind of tor t exempt ion wa s 

available 0 

I can understand that a person picking up the bill 

and reading it hastily might make the mistake of i nterpreting 

it that wayo I think persons who undertake to engage in 

this debate owe it to the Commission and to the public to do 

a more thorough job of understanding and reading carefully 

the document they are criticizing3 But certainly if they 

fail to do so and offer this kind of erroneous kind of 

information about the bill to this Commission, you have a 

problem, yes, but I do urge you to deal with the problem, 

to make the inqu iries that are necessary to find out whether 

the assertions made are true or not l and to reach a judgment 

and to recommend action ,) 

In closing my oral statement, let me refer again 

to the Department of Transportation study" They conclude 

with recommendations for prompt state action and they suggest 

guidelines for a revised system, as they say, and I am 

quoting, "a system that would be more efficient, offer greater 

flexibj. l ity a n d personal choice, be fairer, give greater 

incentives to loss reduction, and do a better job over all 

of reparating victims I losses ' II In a paragra.ph then expandedJ 

In several pages 6 they identify those guidelines a 

Summarizing that paragraph~ they propose a system 

based on universal qcompulsory, first-party insurance~ That 

is what we propose~ They propose a system in which insurers 
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should be free to offer additional insurance coverage above 

• 
these limits. So we propose 0 They propose that victims 

should retain their present right to sue in tort for 

specified, intangible losses, but the right should be 

restricted to the truly serious cases. That is exactly 

what we propose. In the truly serious cases under the 

Basic Protection Plan, the victim is always as well treated 

s he is today under the present system and in many instances 

would be better treated. Indeed, in most instances 9 he is 

better treated, at least to this extent, that part of his 

compensation, $10,000, comes promptly month by month as the 

losses are accruing so that the person who has a serious 

injury and real legitimate claim is freed of some of the 

pressure to settle early that he is now subjected to and, 

as a result, he is very likely to recover in the long run 

more under our systemo So I say that in the truly serious 

injury case, everybody is as well or better treated under 

the Basic Protection system as under the present system. 

Continuing with the Department of Transportation 

guidelines, they say the victim should not be able to sue 

in tort for economic losses compensated by their own insurers 

or voluntarily accepted as a deductibleo And so we propose. 

This system should be implemented, they say, i n 

stages at the state levela They indicate in their report 

that in their final recommendations of a system they would 

propose. probably higher limits than we now propose. And I )
would agree with that in the long term. But I think it is 

appropriate to begin with benefits at a level that we can 

be reasonably sure under the cost studies will be available 

even while substantial savings are made in the automobile 

insurance budget of the ordinary family. So we recommend 

proceeding this way. 

I do wish to say ln candor to the Commission that 

there are other comments in the Department of Transportation 

study that indicate that they would propose this implementation 
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possibly with the first stage more limited than we now 

suggesto To that extent our recommendat ion s differo Ther e 

is a suggestion, for example, in that study, t h at the first 

stage might deal wi th medical payments coverage only ,. I 

see no reason for not extending to the wage l o ss as well o 

The Massachusetts bill already enacted extends to the 

wage loss as well. The early experience demonstr ates the r e 

is no great problem about covering wage loss as well as 

medical expense in this first stageo S o I would s u ggest 

to this Commission that there is no reason to be t h at slow 

and cautious in the first step and the Bas i c Protection 

plan itself is an appropriate first step~ 

Finall~, the DOT study suggests that the p r i vate 

insurance industry should service the system which should 

continue to be regulated by the several states, and that is 

exactly what we are proposinge 

So it turns out that the set of guideline s advanced 

by the Department of Transportation after this massive study 

is one into which the Basic Protection plan fi ts perfectly <, 

I respectfully submit that this Commission would 

best serve the interes~of the citizens of this State by 

supporting the Basic Protection plan and the PAIR Bill 

that incorporates that principle in working for its adoption 

this year, Thank you, Mro Chairman. 

MR. CONNELL: Thank you, Professor. Are there 

any questions? 

MRQ BROWN: Professor, being a membe r of the Commiss ion 

and being a layman, going back over the many years when you 

first started have you ever involved yourself at alli 

We have a serious problem possibly like many parts of the 

country in New Jersey~ We have a very, very bad lack of 

availability as far as insurance is concerned and also the 

high cost of insurance. This is based on more or less 

jurisdiction. A person living in a rural county, even 

though he might travel x number of miles into ma j or cities, 

has his rate based not on his own experience rating but on 
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where he lives Have you ever gotten yourself involvedo 

in, we will say ... costs or how efficient: a 'state­

operated, compulsory insurance plan would be? In other 

words, would it be more efficient than the situation 

which we now have under the system where the private 

companies are getting away with their tendency to insure 

more or less into the investment area, we will say? 

MR~ KEETON: I am not sure I have understood 

the question. Are you speaking of -­

MR" BROWN: In any of your work e in any of your 

research j the difference between a state-operated compulsory 

insurance plan ~ 

MR . KEETON: All right. I wasn't sure whe ther you 

meant a state-operated or a privately-operated compulsory 

plan~ We have not done any cost study of a state-operated 

plan 9 Basically the reason I haven ' t turned by own research 

in that direction is that on principle I would urge that our 

solution ought to be a private insurance solution rather than 

a government-operated plan~ I would turn to a government­

operated plan only as a last resort and I don1t think we are 

anywhere near the situation of needing to turn to that last 

resort" 

The reason the private insurance system has broken 

down and has failed to serve the public is not that it is 

private rather than public ,. The reason it ha:; broken down 

is that it is the wrong kind of insurance ~ It is the kind 

of insurance that concentrates on fixing blame and spends s o 

much of the premium dollar fighting rather than using the 

money to pay benefits I have the firm belief, if we corrects 

the form of the insurance, then the private insurance 

mechanism will work effectively and we won't need to turn to 

a government system. 

I think your experience in New Jersey with your 

Unsatisfied Judgment Fund is a kind of sym~om of problems 

that one might have to face if we turn to a government­

operated system generally o 
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MRe BROWN: Professor , wouldn't you base that on 

the simple fact that the insurance companies have a tendency 

to take the very best and leave the poor risks i n the State 

that they don't want to touch ) Let's just t a ke workmen 's 

compensation as an example that works hand i n hand with 

private insurers, such as California where you have both 

plans in effect, and the private insur ed is able to be 

competitive , we will say~ in a sens e with a State -ope rated 

plan like in New York State and California .under workmen ' s 

compensation, where you do have availabil i ty ~ Our b i ggest 

problem in New Jersey is we have no guarantee e ven under 

your no-.fault plan that the insuranc e companies wil l open 

up and sell insurance to the people. 

MR~ KEETON: I think you can be sure t h ey w il l ~ 

You speak of the California experience ~ JTIlat is not s imply a 

state fund , There is no state fund for 'automob ile insurance 

in California " There are a nwnber of states that have 

competitive state funds, so-called, in workmen' s compensation, 

none in automobile insurance) And the avail.ab i lity problem is 

being solved in a number of states with effective assigned 

risk plans.-. You mus t have with any kind of compulsory 

private insurance system an effective assigned risk plan 

to take care of the availability problem - It is the case 

that we must have some arrangement to assure that every 

driver ; if we are going to require insurance, will be able 

to buy that insurance, and that can be don~ through an 

assigned risk plan rather than turning to government insurance u 

MR " BROWN: Wouldn't you say as far as state­

operated 	plans ~ there is one now working in Porto Rico? 

MR ,~ KEETON: What was the first part of the question? 

MR BROWN: You say there are no states involved, 

but there is the Porto Rican situation , 

MR. KEETON: Yes ; we have the non-fault ~ The Porto 

Rican plan is not writing liability insurance either~ The 

government part is operating only the non-fault system~ In so 

far as it is a non-fault system -incidentally the benefits are 
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too low to be satisfactory -- but in so far as it is a 

non-fault system, that is a good step. But I regret very 

much seeing it done by government insurance rather than 

private insurance. Early reports from that experience 

indicate it too is working well. The reason it is working 

well is that it is non-fault insurance, not that it is 

government insurance. 

MR. DUNCAN: Can I take a turn now, Professor? 

MR. KEETON: Certainly. 

MR. DUNCAN: Incidentally, we are very happy you are 

here. You are considered the father of many no-fault 

plans and it is a pleasure and a privilege to listen to 

your thoughts on it. 

MR. KEETON: Thank you. 

MR. DUNCAN: You refer to Massachusetts as an 

object lesson in the plan you wish to sell. Is it true 

that in Massachusetts the companies in effect agreed to 

roughly a 15 per cent cut in rates under bodily injury? 

Assuming this was the basis upon which your legislation 

would be enacted-- and, in effect, when we talk about the total 

policy, I believe BI might make up a third of the cost. But 

isn't it actually a fact that when the smoke cleared in 

Massachusetts and the mandatory across-the-board rate decrease 

ordered by the Legislature was in turn reviewed by the cour t, 

in fact the actual policy on a car increased, even though 

bodily injury went down a few dollars? I believe the 

Commissioner agreed to roughly a 28 per cent or 30 per cent 

increase on the physical damage aspects of insurance. 

The first thing I would like to pin down right away 

is the fact that insurance did not go down in Massachusetts ; 

it, in fact, went up. 

MR. KEETON: Well, merely to answer that quest i on , 

yes,would be misleading for this reason: The insurance 

rates we are paying for all of our insurance -- Let's take 

the person who buys full coverage, collision, comprehensive, 

and both bodily injury and liability and no-fault. This 
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person who buys the full cove r a ge is on a verage pay i n g 

less in Massachusetts in 1971 than h e \.vould have pai d in 

1971 if there had been no change in the lawo Be c a u se our 

rates on bod ily in j u ry po rt i on s of the cover age s h a d been 

frozen for f o ur years, " and, as I mention ed a ·wh ile ago, 

the projections by the regu lator were that the would h a ve 

to go up 30 per cent o So the saving that the companies 

a r eed to was not 15 per cent; it was lS pe r c e n t below 

the 1970 rate, which was going to have to be i n c r e a sed by 

30. Therefore, the saving was more on the orde r of 

40 per cent of the final bodily injury pac kage. If you 

take the total costs that persons are paying in Ma ssa chusetts 

t oday in 1971, compared wi th 1970, yes, on average they 

are slightly higher. If you take the toral cost that we 

are paying today in 1971 against what wewnlll~_ have paid 

today in 1971 i f the law had not been cha.nged, the answer 

is, no, we are paying less~ 

Also I would propose - I didn1t say anything 

about the vehic l e-damage problem in my remarks a while ago ­

I would propose that the non-fault principle should be 

extended to the vehicle damage as welle Let1s take the case 

of the person who also is f u lly covered here He carr i eso 

both the liability insurance and the col li sion coverage. 

If we applied the vehicle protection coverage, adopting the 

non-fault principle in the elimination of cross claims on 

fault here also, most of what a person now pays for property 

damage liability,when he has this combination, would be 

saved. In Massachusetts that average figure is around $50. 

I would suppose it is probably a little lower in this 

state. Whatever your average figure for property damage 

liability is, you could expect to save at leas t t ,hree-quarters 

of that by adopting this principl e in the non-fault area too . 

So if you put that together then looking at theg 

over-all package, ·you are saving very substantially more" 

I emphasize again it is not just 15 per cent of the bodily 

18 




\ 

injury package you are saving~ ~f we want to be truly 

comparative, we ask ourselves not what is the next year's 

rate going to be compared to this year's rate, but what i s the 

next year's rate going to be compa red to what it will be if 

we don't change the law. 

MR. DUNCAN: It is a good answer. But it s till 

comes out that insurance rates went up, eve n though t he 

pub l ic doesn't understand this. We will work on the a ssumpt i n 

that the public wouldn't quite look at it i n the same way . 

If y ou don't mind, Professor, there was qu ite a 

study done on your work - and I am ho l d ing to be f air wi tb 

you the"Keeton-O'Connell Plan of Reform or Regres sion ,~ a nd 

I am quoting from it and I would l ike to get your i deas o n 

some of the statements made against the Basic Protection Plan. 

But before I do that6 when you talked about the guidel i nes 

from the Federal government in such a system, is it true 

that there are other systems abroad and put forward by many 

groups that would fit those guidelines, such as a guarante ed 

protection plan, as advanced by the NAIl, the Cotter Plan ? 

These would fit those rough guidelines. 

MRQ KEETON: NO j they would not. They fit some 

of the guidelines. 

MR~ DUNCAN: But not all of them? 

MR. KEETON: For example, one on which both of 

those plans are grossly deficient is this guideline that 

victims should retain their present right to sue in tort 

for specified intangible losses, but the right should be 

restricted to the truly serious cases. Neither one of 

those proposals has such a restriction in ito 

MR~ DUNCAN: It would be a modification of your 

plan in a way. 

MR . KEETON: Yes j and a very much scaling down. 

The trouble with those proposals and the reason the Department 

of Transportation does not recommend them is that if you 

don't put this restriction on these intangible losses in 

the small cases 8 you have this problem I refer to of the 
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unfair distribution of benefits, the heavy over-compensation 

of the trivial injuries, using up the ..mone y, with the 

result that you don't push up the other benefits t o the 

level we should be doing to take care of the s e r ious injuries a 

MR. DUNCAN: Along those lines, i t is along this 

rating and distribution of cost that I would like to quo te 

from here and hear wh at you have to say about it. [Reading ] 

IIUnder the Keeton-D 'Connell Plan, II and this is essential ly 

the same plan, isn't it, Professor Keeton? 

MR. KEETON: Yes. 

MR .. DUNCAN: [Continuing -- "a l arge port i on o f 

the insurance cost is shifted from those people mos t likely 

to cause accidents to those persons likely to collec t the 

most money as a result of those accidents. There wil l be 

a major redistribution of premium, with some socially-dubious 

results. II These are not my words now. 

MR. KEETON: Yes, I understand. They are Mr o 

Kemper '.s remarks. 

MR. DUNCAN: IICommercial trucking concerns 

operating fleets of trucks over long distances with heavy 

use of roadways will pay less than they now do because of 

the collateral source benefit of workmen's compensation 

insurance, while a school district operating a fleet of 

buses over short distances with light roadway use will pay 

a larger share. A college student with a small sports car 

will pay relatively less, while a middle-aged man, middle­

income family man, with a sedan or station wagon and several 

children,will pay relatively more than he now does0 The 

plan will definitely create discrimination in costs against 

the farmer, the small entrepreneur, such as a shopkeeper, 

and against a high proportion of those who dwell in villages, 

towns and small cities, since relatively few of such people 

will be entitled to rate credits because of workmen's 

compensation and group accident and health insurance bene£its,,1J 

How could we answer that particular charge? 


MR. KEETON: That charge is based on the assumption 
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tha t rating under this new system wou l d be done stil l b y 

criteria that are currently in use r a ther than developing 

appro pr i ate cr i ter i a to produc e f air rat i ng u nd e r the 

new system. Let me use two i l l ust r ations to make the point . 

Incidenta lly, before turning t o those i l lustrat i ons, l e t 

me s ay that i n our or i g i nal book proposing t he Ba s ic Prot ection 

Proposal 8 we d i d not incorporate r atin g pro v is i on s s We 

ind icat ed in the book that we we r e not dea l i ng with the 

rat i ng problem, but rather wit,h the str uc ture of the system. 

Th i s kind of criticism was poss i ble because we 

hadn' t said one way or the other wha t t he rating provi s i ons 

would be. In the b i ll t h at has been fi led by PAIR 0 t h e r e i s 

provi sion concerning the ratin g. And let me t a k e a spe cific 

i llus tration that he r efer s to there, the tru c k s i the l on ­

d i s t a n ce trucksQ His argument i s t hat the private pa sseng r 

car wi l l now pay part of the c o sts tha t are curren tly being 

born e by the long-distanc e truckse Well, obvi ou s lY i that 

would be unfair. The long distance tru c ks g i f we properly 

assessed the risks they create on our highwa y so do create 

greater risks and they ought to have to pay a greater sha re 

of t he premiums o And s urely we can design a sys tem t h atJ 

would provide that s Inde ed, t h e PAIR Bill h a s in it a 

provision that does impose that higher cost on t h e fleet of 

trucks - on the insu r ance for t h e fleet of truck s ,. - i n s te ad 

of on the private passenger car. 

MR. DUNCAN: How does the bill do that? 

MRQ KEETON: The way th i s bill does i t is to 

provide that In the absence of a contrar.y finding as to 

the appropriate figure by t.he Conunissioner of Insu rance on 

the basis of experience u a stated percentage of the clai ms paid 

by the private passenger car in surer in c ar-truck a c c i dent s 

woul d b e reco vered over by the private insur e r against t h e 

insurer of the trucksQ 

Now if that perc entage that is stated in the statute 

turn s out not to be the right per centage on the basis o f 

experience j then the Commissioner of Insuranc e en te rs an 
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order changing that, so that the figure wi ll be adapted 

to what the actual experience is of the relative amount of 

damage caused by the trucks in comparison with the amount 

paid to persons in the trucks. Obvious ly it is go i n g to 

be relatively small paid to persons in trucks compared to 

what it is the other wayo 

So the basic answer to all that line of a rgument 

is that it would be foolish to use criteria for rating 

under the new system just like the cri,teria u nder the present 

system or to use criteria under the new system j us t like t he 

criteria for accident and health insur a nce today. And the 

assumption that Mr~ Kemper was making in making tha t assert ion 

is that that kind of rating would be done. The PAI R Bi l l 

prohibits that kind of ratingo 

Let me take another illustration. It would change 

distr i b u tions of costs in some respect. I don't apologize f or 

tha t. I proclaim it as one of the virtueso First, a 

fire insurance illustration to set the background~ Two 

persons in the same community, same fire rate zone, one has 

a house worth $20,000, the other a house worth $100,000 

for full coverage on those respective houses, the person with 

a house worth $100,000 pays five times the amount that the 

person pays with the house worth $20 0 000 today. Take tho s e 

same two people, the man in the $20,000 house earns $10 0 000 

a year, the man in the $100,000 house earns $100,000 a yearo 

If the man with the $10,000 earnings is injured and has to 

be compensated out of the insurance system for a year's loss 

of wages i $10,000 is paid to himo If the man earning $100, 000 

is injured and loses wages or income for a year, the system 

has to pay him $100 6 000. You would suppose that a fair 

rating system would make those two people pay different rates, 

but the present system doesn't. Those two people pay exact l y 

the same rate today and that is another inequity of the 

system, an inequity in which the liability insurance system 

forces the low-income wage earners to subsidize the high 

earners. That would be changed under the Basic Protection 
,. . 
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system because the insurance company would be paying its own 

policyholder in most cases. 

MR" DUNCAN: Professor, you are go i ng to h a ve t o 

hold up. You have me really confused~ I h a ve ei'. $1,0 0 ,1) 0 

house. I pay the same rate but that is b a sed on the a mo unt 

of insurance I buyo 

MR. KEETON: Right. 

MR " DUNCAN: If I protect that $100 6 000 hous e , a m 

going to pay more. 

MR. KEETON: Exactlyo 

MR. DUNCAN: You me an the r ate per $100 i s t h e s ame, 

not necessarily the total cost of the premi um. I a m go i g 

to pay more than the fellow with a $10,000 h ouse if I h a pp n 

to own the $100,000 house~ 

MR .. KEETON: Yes, but as a $100,000 e arne r, you are 

not going to pay more for your liabil i ty insurance . You 

pa y the same" You see, that is my point. That i s t h e 

inequity. 

MR .. DUNCAN: A good pointo 

Now with reference to that rating structure - and 

t h is is what I was leading to - the answer to that -­

In fact , you made a statement at that time, if I may, a nd 

suggested at that conference when you were a sked the 

question, "Will this plan create an actuar i a l ni ghtmar e i II 

a,-S· .follows, "I mean if I had a business dependent as yours 

i s on actual experience of the past, I would be reluc tant 

to see the rules changed very radicallY becau se one of my 

assets, that is, what the past will have as an effect o n 

the future, is greatly undercut in terms of its val i dity ~ 

The industry has feared this and I suppose the industry has 

also feared rightly that there isn't this l o gical co-rela tion 

between what happens and wh at kind of rates you get . Tha t 

often becomes a jungle where cause and effect are very 

confused, as you know much more bitterly than 1.11 Th is wa s 

your statement to the insurers" 

Their response to this - and this lS what I am 
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looking for - was that that was an l nde r s tatement,.. lilt is 

our opin ion,1I the insurers, "that the plan will requ ire 

such a tremendous range in rates as to be incomprehens ibl e 

to the public, that the total number of undesir a b le r isks 

going into the Assigned Risk Plans will pro b bly b e inc r e as ed 

and that the re l iance on honest disclosure o f c o l I teral 

source benefits will be so great as to introduce a permanent 

element of inequity i nto any r a ti ng s ystem wh ich may be 

devised. II 

By that, I am sure they mean, if a h ousewife f I ls 

off a chair and she isn't quite hon e st about it and merely goes 

back and makes a claim und er her insurance polic y that she 

got it while alighting from the car, are we in effec t 

encouraging fraudulent claims? 

They made the statement. I have made tha t addition . 

Can IOU respond to that? 

MR. KEETON: Yeso First, with respect to the 

addition, as I said in my remarks at t h e begi nn ing , fr aud 

is not our real problem here. Of course, I agree that we 

ought to take into account ln designing a system whatever 

inducements to fraud exist in the system. In that respect, 

there are fewer inducements to fraud in the Basic Protect i on 

Plan t h an there are in the present system. This lump sum 

judgment with an inducement to stay off from work a while 

longer and shoot the moon is a far greater inducement t o 

fraud that leads to more costs in the system that ought not 

to be there than the kind of inducement you speak of in the 

housewife case. But anyway, my main point in response to that 

is that it is not that we have dishonest people that is 

making our present system fail; it is that the system is 

wrong itself. For example, a few years ago we had during 

the process of this development in Massachusetts a Special 

Fraudulent Claims Board created. It got some dramatic 

coverage of indictments, the number of fraudulent claims. 

But how much impact did that have on the rates? Nobod ~" 

can detect an impact on the rates. The point i s t .hat JC~i.e 

24 

• 



source of our costs and troubles is not the relatively s mal l 

percentage of genuinely fraudulent claims. The source of 

our problems and troubles is what happens to the great mas s 

of claims in which this overpayment occurs between $100 and 

$714 in the illustration I gave you a while agoo 

MRc DUNCAN: Another question: In Massachuset t s , you 

have an open rating --­

MR.. KEETON: Excuse me., I d idn I t re s pond to the 

other part of your questiono I will f orge t it i f you woul 

r ather 0 on to something else. 

MR. DUNCAN: Let's forget i tc You made y our poin t 

and the question is I "Have they made theirs?" Th is is wh at 

we are really getting at~ 

The other part of t his is: The simple fact is t ha t 

we are invest.igating why companies are not providing markets o 

The price is invo lved in our investigation, no matter how 

we look at it.. To what extent it takes precedenc e" could 

be a point of argument~ The point is though that we can't 

get companies to do business. There are a number of plans 

being put forth that tend to be plans developed by men like 

yourself/-legal associations who would not like to see the 

reparations system changed too much.. But we have ye t t o 

hear too many comments, with the exception of two trade 

associations who have adopted a possible look at the system 

with some slight changeso But what is bothering me i s: 

What could be done tomorrow without any changes in the 

system - what steps could we take tomorrow - to insure 

availability of insurance in the State as a first step? 

None of the things you have told us today would cause any 

company I know of to say suddenly, fiLet's write more insuranc e 

in New Jersey.lJ 

MR. KEETON: The o nly steps you could take would 

be steps such as creating a state fund or an Assigned Ri s k 

Plan .. -­

MR. DUNCAN: We ha ve that. 

MR. KEETON: [Continuing] -- with higher rateso 
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In other words what I am saying to you lS 'she only way you 

can solve the availability problem immediat e l y is to mak e 

people pay higher rates~ The availability prob lem grows 

out of the fact that the present syste m has f ai led t o the 

extent that the companies cannot make money under it, 

without charging rates that the publ i c wonit acce pt. 

MR. DUNCAN: If I can hold you right t h ere for a 

moment, let's go to Massachusetts 3 I am a litt l e confuse d 

about the situation. They have competitive rating up 

there, but I understand not in bodily injur y. Is it l imited 

to physical damage and not bodily injury ? 

MR. KEETON: We really don't have compe titive 

rating at all. 

MR. DUNCAN: - ~{ou don I t have a compe ti i v e rat ing 

law in ~~ssachusetts? 

MR. KEETON: Well, there is a l aw on t h e books tha t 

directs the Commissioner of Insurance to set up mer it rat i n g 

and that would lead necessarily to a certain a mount of 

competition unless the Commissioner prescribed the rates 

for each category. But that law has never been implemente d 0 

Now under the new law that was just passed, there 

will go into effect in 1972 a merit rating systemg It 

doesn't go into effect this year because it will only go 

into effect after we have a year's accumulated experience 

beginning with last September 1st. The law was passed in 

August. Beginning September 1st, the record starts counting. 

And we will have a merit rating system next year in 

Massachusetts" I keep my fingers crossed in saying that. 

At least the law says we will, but the law said we wouldj 

since about 1964, I think it was, on the other system and 

it has never been implemented. I hope for better results 

on this one. 

MR. DUNCAN: The point is then in 1972, there will 

be more attention paid to the kind of driver that is in the 

system in terms of a merit ratinge 

MR. KEETON: Right. 
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MR . DUNCAN: He w~ ll pay mor e if he has more 

accident s o r less. 

Now would you feel, as has been t o ld to u s by 

some pe ople, that if we were to put our at t ention to t he 

avai lab i l ity of i n surance, with n othing else at t h is moment, 

an open compet i tive rating l aw with t e eth in i t mi ght open 

the marke t s in t h i s S t ate? 

MR . KEETO N: No , not u n less that open c ompet i t ive 

rat ing law permits the c ompanies t o ch a rge more for the 

h i gh risk categories~ In other word s , t h e c ompan i es are not 

goin g to corne in a nd compete for business they do not want 

a n d t h e y wi l l not want t h e bus ine s s i n t h e h i gh r ate cat e go r ies 

u n l es s you l et them charge h i ghe r r ates for i t G 

MR. DUNCAN: I hav e bee n told whi te-he ad companies 

wil l s t ay whi te -h ead companies, which is in effec t what you 

a r e s aying . They will take the b es t r i sks they can a what ­

e ver pr i ce t hey c a n get , if you are s a yin g t h a t . But 

wil l not ope n rating, as has also been told me , a llow s ub­

standa rd companies to come in and create a rate t h at would 

allow them to take this questionable r isk and operate 

profitably? 

MR. KEETON: I would put i t a little d i ffe rently 

from, that . Actually the comp a ny would like e ven b e t t er to 

write t h e h igh r isk t han to write t h e white hat, i f only 

t h e y cou l d get an adequate rate f o r it . The reas on t hey 

wou l d l i ke it be tter is they get a profit a s a p e r c entage of 

the pr e miums and i f they are wr i t ing higher pre miums , they 

ge t h igh er profits. The reason they don't wan t the high 

ri s k c a t e gories today is that they are n ot permi t t e d ~o 

char ge t h e rate s that would be necessary, as they s ee i t, 

t o enable them to cover t he costs of wri t i ng those high 

ri s k s . If you simply open the mat te r up and le t t h e m charge 

wha tever the market will bear for those h igh risks, the y 

wi l l ch arge them enough to c ov er their losses a nd t hey wil l 

be de l ight ed to do the business~ The problem is t h e public 

is not going to like that because the rates will be too h igh. 
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That is why I say, no expedient of that kind is going to 

work. You have got to change the system to e limina.te t h e 

built-in, excessive costs. 

MRe DUNCAN: You are unable to prove t he case t hat 

your new system will keep the rates down. Your new system 

directs itself only to bodily injury.. I b e l i eve t .he PAIR 

Bill does. It only represents a third o f the premium We 

could only effect, let's say, 15 or 20 per cent of the 

bodily injury premium o It does not direct i t self to the 

physical damage aspect. So how will the change in ~he syste m 

on the basi s of the bill now in keep the rates down when 

the opening up of the market would show an increased rate? 

MR. KEETON: I --­

MR. DUNCAN: Pardon me, Professor. It is very 

important I stay on the point because I get lost easily~ 

You are saying that there is noth i n g in your 

system as promoted right now that necessarily would inc.icate, 

as Mr. Brown put it, that the companies would ope n up and 

place the businessa Could it be if we simply attached to 

your plan an open rating law that that might have a little 

bit more involved with it or what? 

MR. KEETON: That could be done, but I wouldn't 

recommend it because an open rating law is not a magic solu tion. 

What an open rating law does is to let the insurance compan ies 

charge whatever they want to chargeo 

MR. DUNCAN: But isn't the Commissioner allowed to 

go in and say, "Sorry, I don't agree with your rate so 

you can't charge it"? 

MR. KEETON: Yes~ Most open rating laws provide 

some last resort power for the Commissioner. But the crit ical 

difference between the open rating law and all the other 

kinds of rating lawsis that the Commissioner has less power 

and the companies have more freedom. And if you give the 

companies more freedom in a system in which they say they 

are losing money on the high risk rates, how will they 

28 

http:limina.te


exerc ise that f reed om? Jus t o ne way - they wil l char ge 

higher rates for that group~ 

Let me go back to the assumptions underlying your 

quest i ona Let me r epeat that the savings will be gre ater 

than 15 per cent . The f a i r wa y to look at the sav i n gs i s 

what insuranc e wi ll cost us next year i f t his bill is passed 

and what i nsura nce wi ll c ost us next year if this bil l is 

no t passed~ And that d ifferen ce wi l l be more than 15 per cent~ 

The PAIR Bill guarant e es it to be 25 per cent ~ I nc identally, 

there is another poin t there u I unders t and the Commission 

was to l d tha t that 25 per cent was only on the b odily i n j ury 

liability por tion That i s not the way I read the b i l l. But 

if anybody is worr ied about that, i t is a very simpl e t o 

put in after that wor d "bodi l y i njuryll p inclu di ng non-f ault 

as well a s liability insurance ~ which I am sur e was t he int ent 

of the draf t er s of the bill . 

So; in the fi rst p l ace , you have a guaranteed 25 

per cent and I t hink that is c onservative I th i nk t he actualo 

exper i e nce wi h t he Commi ss ioner ' s regu latory powers wi ll 

support a greater reduction than tha t c ompa red to wha t the 

r ates would b e c ome u nder the old s y s tem as t h e system settle s 

down a nd you h ave e xperience on which to base your rating. 

That 's t he f irst poi nt - it is not 15 per cent but a t least 

2 5 per c ent guarant eed and p r oba b ly more as the system wor k s 

out o 

Se condly, i t is not simp ly on the bod ily injury , 

if you would also adopt, as I would recommend g the same principle 

for the vehicle damage. And i f you add that, the n y ou a re 

getting to something more than 50 per c ent of t he t ota l 

package c 

There is noth ing about t h i s b il l on accident 

compensation that is going to a ffec t the r ates on t heft, 

windstorm and sucl1 Q I a gree with you about that and I t hi nk .~ 

we might also expect tha t those ra t e s are goi n g t o cont inu e 

to climb with i nflation. 

MR. CONNELL : Professor, I am going to interrupt bec a use 
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we must move along~ Are you aware of the fact that about 

10 days ago our Commissioner granted a reduction in bodily 

injury premiums, about 2 per cent statewide? 

Did you want to add s omething else? 

MR ~ DUNCAN: I wanted to add to that ,) I have that " 

The Commissioner suggested that the over-all lowering of t he 

bodily injury premium level was due to a great extent to a 

sharp reduction in bodily injury claim frequencies ~ For 

one group of companies Commissioner Clifford quote s as an 

example~ the number of claim payments per each 100 cars 

declined 5 , 5 per cent annually on the aver age over the three­

year period ending March 31; 1970, the latest period for which 

the insurance industry data was availableQ 

MR. KEETON: That is a happy circumstance~ I hope 

that that and some similar experiences elsewhere in accident 

frequency, including Massachusetts, may be partly due to 

some o f the drives on design of vehicles and such things 

as that that have been going forward for the last few years ? 

MR~ CONNELL: Professor v I am going to interrupt 

again because as part of your proposal or endorsement of the 

PAIR plan, you talk about this 25 per cent. Mr ) Farber 

testified at our last hearing and when . he was asked the qUe s t ion 

whether he had consulted any insurance carrier and had 

their agreement that they could write this plan for a 25 

per cent reduction f he forthrightly admitted that, no" he 

had not~ I would like to know, do you have any information 

from any insurance carrier that they could write this PAIR Bil l 

in this State at a 25 per cent reduction? 

MRQ KEETON: Noo I have had no communications 

with any insurance carrier about the PAIR Bill~ I am confident 

that that figure will stand up though on the basis of the 

experience in Massachusetts and the attitude the companies 

took there toward the compromise bill in Massachusetts 

MR. CONNELL: Also, Professor, just to get this 

record straight, when you argue the point about Massachusetts 

and the saving in 171, could you give us what the saving 
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actually isu using your logic? You r e fer to the fac t 

that an increase should have been gr anted over the past 

four years o So we must look at it in '71 wi th respect to 

what we would have been paying in 1710 What are the people 

in Massachusetts actually saving percentagewise in '71 with 

that plan? 

MR. KEETON: All right. Leti s tak e a r ound f igure~ 

The average compulsory premiu m in Massachusett s in 1970 wa s 

$70 and we could work with that, but there a re p len t y of 

people paying a lot more and to make our f igures easy let ' s 

take the man who is paying $100 as c o mpulsory pr emiumo That 

would be less than would be paid in Boston g for examp le ; 

more than would be paid in many other section s of t h e statee 

That person who paid $100 in 1970 is in 1971 pay ing $85 for 

his compulsory coverage if he did not t ake the deductib l e~ 

If he took the deductible for himself and his fami l y, he 

lS paying 30 pe r cent l e s s than tha t $85, wh ich is a nother 

$25 savingo It brings it down to $60 appr o x i matel y. So tha t 

person is getting a $40 saving so far n 

MR. CONNELL: Welle he is ac t ually saving on your 

figures abou t 23 c ent s a day o Is tha t ri ght? 

MR~ KEETON: Wait a minute. I haven't finished~ 

MR. CONNELL: I'm sorrYn 

MR. KEETON: Now he also is saving 25 per ce n t of 

the premium he paid on medical payments coverage if he car ried 

it beforeo Let's take a person carrying a couple o f t housand 

dollars of med pay, which is a reasonable amount . Probably 

the average, particularly if you take into account some 

people don't c arry it at all, would run lower than t h at c 

That would cost if I remember the figures - I don' t h ave 

this exactly - but if my memory serves me correctly it would 

cost about $12 or something like that He saves a fourth ofa 

that .. 

MR. CONNELL: That's $3 then~ 

MRe KEETON: Right ~ Also the 15 per c ent sav i ng 

against the 1970 rates is applied to the bodily injury excess 

coverages and to the coverages for what we c al l e xtr a- territorial. 
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We have this peculiar situation in Massach usetts that the 

compulsory coverage only applies to accidents on the ways of 

the Commonwealth and other places to which the public has 

access (, It doesn I t apply to guest coverage " One obviously 

needs the guest coverage and the extra-territorial ~ That 

is another $8. The 15 per cent applies to thato We pi ck 

up another dollar there ~ Then t he 15 per cent applies also 

to all the excess coverage that a person carries So aa 

person who carries $100 ~ 000-$200fOOO or $200 , 0 00 - $ 500, 000 

gets that 15 per cent on all of that coverage t oo . 

So for the person who carrie s a good packa g e of insurance , 

this has pushed our savings up to between $50 and $ 60 ~ And 

now you have asked me to compare what we would have b e en paying , 

not what the 1970 rate s were, 

All right0 The 1971 rates, under the estimates 

that were made by the casualty actuary woul d have bee n 

30 pe r cent higher" So they would have been $13 0 , - $130 

as against this $85 or as against the $60 for the person 

who took the deductible~ So we have to multiply whatever 

figure we have come to, which lS somewhere between $50 and 

$60, b y another a bout 30 per cent, roughly, to get the 

amount of savings that the person receives <, 

MR " CONNELL: Professor I I am sure you have looke d 

into this ~ What does it come down to per day? 

MR ~ KEETON: I haven't calculated it~ but I guess 

on the figures we were working with, on the 30 per cent of 

$60 ,1 we are getting up to about $ 75 to $80 e Di vide that 

by 365 and we get the answer ~ 

If you think that small amount per day will be 

an answer to the criticism to the public ' that rates are too 

high 

MR. CONNELL: No Professor, anything that we 

can save f we are looking to do ~. But the public must also, 

I believe ~ and I think this Commission feels this way, be 

made aware of what they are giving up in return for that 

saving ,., 
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MRQ KEETON: Yes. 

MR. CONNELL: And that is what we a re concerned 

about - cost , a va i lability and wha t the reparations system 

presently provides . 

MR. KEETON: We ar e not gi v i ng up a nyth ing tha t t h e 

present system provides o exc ept for t hat group o f pe r s ons 

who have less tha n severe injurie s and who are n ow being 

heavily overcompensated o And we a re also giving u p the 

compulsory requirement of double payments . So the t hings 

we are giving up are additional compens a t ion --

MRo CONNELL: When you s ay that, you mean tha t you 

are deducting e verything that a pe r son now collect s u nder 

his Blue Cross and his Major Medica l and any other plans 

that he may have wi t h his e mpl oyer. 

MR. KEETON : Righto So we are now giving him an 

option not to have tha t duplication. " If h e wants to keep i t , 

he can have it o 

MR o CONNELL: But if he wants to keep it t hen h i s g 

premium obviously is not going t o be a s low as you have t o ld 

us" 

MR o KEETON : That 's r i ght . 

CONNELL : It would not be o MR." 

.MR.", KEETON: Correct . If he wants to keep double 

coverage and buy that lotter y t icket, he is going to h ave 

to pay for it .. 

MR. CONNELL : The prob lem is, I think , t hat we h ave 

to decide: Do we cha nge an entire system f or thi s fr eedom 

of choice that you told us about before or is there not 

a way that this state or any s tate, the United St ateq, can 

provide freedom of choice for the public and ma i ntai n the 

reparations systemt That i s what we are present ly enga ge d 

in studying and trying to come up wi t h the right answer. 

MR. KEETON: And I submit to you it can ' t be done o 

You have to get rid of the requirement of bu ying liab i l i ty 

insurance and the use of the liability system i n fighting 

over small claims in order to give this freedom of choice o 
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And , of course, freedom of choi ce is not the only advantage 

here~ The better treatment o f the victims a nd the lowering 

of insurance costs are also very significan t advant ages y 

MR. .. BROWN: Professor; wasn' t it true a t t he t ime 

1n Massachusetts when the l aw was establish ed that f our or 

five of the major auto insur ance companie s t t h at time s aid 

they would refuse to write auto insur a n e in Mas sachusett s ? 

MR. ., KEETON: Yes " 

MR .., BROWN : Now i f we propose to t he Legislature, 

weill say the PAIR plan, we can have the same grou of 

insurance c ompanies no t covered by anti r ust who c an say 

to the people in New Jersey, "Even t hou gh yo u s ay we can reduce 

this cost by 2 5 per c ent, we are not goi ng t o do it ~ We a r e 

just not going to wri t e 1n s u r nce for you. " am talking 

about the insuran e c mpanies , 

MR .. KEETON: I know ,~ 

.MR e BROWN: They may say, I'We f e el that th i s is 

not what the proper cost is .. I! It might only be 7 per cent ~ 

Even with your own feeling, saying you donlt like 

private insurance, weIll say, compared with a state-operate pla n, 

number one, you haven't shown us that 1, 10 or 15 insurance 

compan ies will come into the state of New Jersey and say to 

US ~ if we come through with what you are talking about, that 

insurance will be available to the peopleo And our victims 

are out there .-, We are one of the most highly-industr ialized 

states in the nation and we have victimsn If insurance 

companies aren't going to write it , then where do we go from 

here? 

MR_ KEETON: First. let me clear up a point about 

why the companies threated to withdraw in Massachusetts~ 

The companies had accepted the 15 per cent reduction in the 

coverages that were affected And what the Legislature dido 

in the political process that followed was to modify that 

law by applying that 15 per cent across the board to such 

things as comprehensive fire and theft that were not even 

being affected by the law? And it was at that point that the 
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companies said, un less t h a t par t of . the law i s change d, we 

will withdraw. That pa rt o f the l a w was cha nged by a de cis i on 

of the Supreme J u dic ial Court of Ma ssach usetts and then t hey 

withdrew their threatQ 

So the PAI R Bill h a s not hing in i t o f the kind that 

led to the companies i thr e a t t o wi thdraw in Massachuse t t sQ 

On the s e cond poi nt v I don i t have any p i peline t o 

insurance companies and I am not going t o be able to 

produce a representation by insuranc e c ompani es that t h is can 

be done. But you have a pipeline to the m and i f you would 

ask for an actuar i al study of t he PAIR Bill b y ins urance 

companies, I think you might ge t the answer you wan t. 

MR. CONNELL: Prof essor o do you believe it is 

fair to the publi c to have newspape r stories c arrying s t ate ­

ments t,hat thi s pla n can be put i n e ffec t at a 25 per cent 

reduct i on6 Now I understand from your t e s t imony t hat you are 

inc luding proper t y damage i n thate 

MR. .. KEETON: That i s not i n the bill ~ I wo u ld a dd 

MR~ CONNELL : Do you think it is fa ir to the publ i c 

to have t hi s story pr i n ted in t he paper wi t hou t a ny backgr o und 

or evidence t o support i t. That is what we a re h ere for 

to decide and stud yo 

MR., KEETON: I c ertai nly do t hink it is fa i r to 

the public? I think i t woul d b e fair to the public t o h ave 

the full facts plac ed befo re them. And if the f ul l fact s 

are placed before t h em, this estima te of 25 per c ent sav ing 

is not without backgroundu It is with the b a ckgrou nd of a n 

agreement by the compani e s i n the Mass a chus ett s situation 

on a 15 per cent reduct i on on a bill t h at had a much weake r 

tort exemption than thi s bi ll had and u the r efore produc edp 

much less savings i n eliminati on of the smal l-and med i um­

sized claims .. 

I am also confi de nt that i f this Commiss i on a rr a nged 

for an independent actuar i al study of the PAIR Bi ll u tha t 

independent actuarial study would produce t his s aving s Now 
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I see nothing unfair to the pub lic i n t elling them what is 

my best estimate and the best estimate of a good many other 

people about what the savings woul d be on t h e basis of 

existing information, while ful l y dis c l osing t he l imits on 

the basis of our information . Certainly t h at ought to be 

disclosed to the public But I don I t t hink informat i onC) 

should be withheld from the public t hat that sav ing is 

a vailable if this change is made ~ 

MR. DUNCAN: I would like to make a poin about 

just what our Cha irman is talking about. gain I wi l l refer 

to our little book. [Reading] IIO ne o f the mos t r e grettable 

aspects of the whole debacle , II - I take exception t o t h e 

~vVording here - IIhad to do wi th the deba t e about po c sible 

cost savings s In a s t ateme nt t o t h e Joi n t Committee o n 

Insurance of t h e Massachusetts Legislature that he. ma de on 
Mar ch 28th of 1967, Professor Keeton h a d s aid that t h e 

Ha wa yne Study concluded that if New York adopted the basic 

protect i on plan, II and we are talking about the Stewart Plan .,. 

MR. KEETON: NOJ we were not - our plan. 

MR. DUNCAN: The basic protection plan Q 

MR " KEETON: Yes " 

.MR. ,. DUNCAN: [Continuing reading] 11_- insurance 

premiums would be reduced by 15 to 25 per cent or more ~ 

This statement was repeated over and over again by the press o 

leading the public, II and I suspect many legislators, lito 

believe that the claims saving applied to all coverages when 

in fact they applied to less than half of the total insurance 

premiums., II 

And that is where we are ~ Professor 3 What you are 

saying is that the bill in here now, as far as you know, 

does not have the support of the companie s - tha-::. is (a) 

(b), you are not really sure whether it will have any effect 

on the over-all insurance premiums; but you do feel that 

if it were enacted, the bodily injury aspects of that bill 

would be less than what it would have been had a Commissioner 
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allowed a rate increase in line with what the companies 

might be asking~ The fact remains that there is nothing 

that could be promised in that bill that will direct itself 

to reduced premiums~ Premiums will still go up and follow 

their natural course if we adopt that bill. But will it 

allow the companies to open up In this State and that is 

the question we are sitting on and can't seem to find an 

answer too 

MR. KEETON: It will allow the companies to 

open up. 

But, point one, surely it i s n o t the c a se that we 

have to wait for the insurance companies to come f orward 

and say they are for a change before a study commi s s i on 

can recommend it. I respectfully submit that this Study 

Commission ought to make its independent judgment instead 

of waiting for the insurance companies to come for ward and 

say whether they favor a bill or not. What the Legi slature 

and what this Study Commission should be do i ng i s looking 

at the matter from the point of view of public interest o 

and I am sure you agree with me on that ~ and not saying, 

"We are at the mercy of the insurance industry and unless 

they come in and say it can be done this way, then we cannot 

move. II So my first proposition is that there is plenty of 

basis in the full debate that has been had on this subject 

for the last several years for a stUdy commission to make 

its independent judgment, instead of yielding to the necessity 

of waiting for the insurance companies to come forward and 

say what they can do. 

Secondly, surely no one would take the position 

that we should not make statements to the public abou t what 

the savings would be in the bodily injury por tion of the 

liability insurance and that is what I was talking about 

and in the context in which I spoke, it was perfectly clear a 

There was no misunderstanding by the members present in that 

legislative hearing about what I was talking about. 

Surely it is not the case that we cannot tell the public 
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about this saving because somebody might misunderstand 

that we are not also talking about life insurance premiums 

or health and accident premiums or even the other premiums 

on other aspects of the automobile insurance policy ~ 

That would be a defeatist attitude to say we can't take a 

step because there will be the problem of communication 

with the public" Surely if we put our minds to it:, we 

can over the course of time remo ve those misunde r s tandings 

to a large degree Q I don't say we ' will ever succeed in 

removing all misu nderstandings y There are load s of mi s ­

understanding of the present system 3 But I do say that we 

cannot be deterred from taking necessary action b eca u se it 

will be difficult for us to explain to the public exactly 

what we are doing That is a task we ought to be wi lling 

to undertake. 

MR. DUNCAN: Of course, in Ma s s achusetts ; the 

compa nies did indeed sit down with the Commissioner and agree 

to the 15 per cent rate cut~ 

MR. " KEETON: They did ", 

MR o DUNCAN: In other words, what made it successful l 

at least from t h at standpoint, was an agreement between the 

people who were going to produce the insurance as the producer s 

and the political machinery at the timed I think the 

problem was that no one predicted the politics in the 

situation when the Legislature legislated an across-'the­

board i_ncrease " 

MR. KEETON: No one accurately predicted the 

politics ~ There were some predictions it was being done 

for political reasons and the expectation was that either 

the Governor would veto the bill or that this problem that 

would be created with the threat to withdraw would discredit 

the whole idea ~ In other words, this was all attached on, 

admittedly and openly, by opponents of the non-fault portion 

of the bill ,.. It turned out that the poli tics backtracked 

on them:. The Governor in that dramatic television message I 
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described the problem and then said to the public v "If I 

sign this bill we are going to have a crisis ,, 11 And then 

reached over and picked up his pen and signed in the 

presence of the television audience and said i IINow the 

crisis is upon us. II As a result of all that, the Governor 

turned matters around and won the political battle. But 

there were a lot of political projections that were made u 

MR. DUNCAN: But 'we .wouldagree that ~othing was forced 

on the companies that they did not agree to u 

MR. KEETON: That's right~ 

MR. DUNCAN: They did agree to the bodily injury 

change and that's what they got ~ 

MR * KEETON: Thatls right~ I donlt say we should 

take any pride in that" that we had to wait until the 

companies came around and agreed on a .watered-down proposal" 

The Massachusetts Bill, you understand, I trust, lS not 

what I recommend 0 It is very much scaled down. It has the 

central idea of the tort exemption in there and I hope it 

is firm enough to work on the long range p But it is not 

nearly as strong as it should beQ 

MR. CONNELL: Professor, I am going to interrupt 

only for your sake ~ It is now a quarter to twelve o I know 

you have to leave~ 

MR. KEETON: Yes~, and thank you very much 

SENATOR LYNCH: Just one point ~ 

MR~. CONNELL: I am sure there are other questions, 

Senator Lynch ~ I just wanted to call attention to the time, 

Professor9 I have a note here that you must leave at 

Noontime .. 

MR. KEETON: Yes~ Thank you very mucho 

SENATOR LYNCH: Professor . as I understand your 

testimony, you favor the abolition of all small claims in 

tort a 

MR't KEETON: Right ,~ 

SENATOR LYNCH: Now what kind of claims are you 

talking about? 
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MR. KEETON: We use as the measure of the tort 

exemption - and this is carried forward in the PAIR bill 

the elimination of pain and suffering claims for the first 

$5 / 000 of pain and suffering under the curren t s tandards, 

so that the person who has an injury severe enough that 

a jury would today give him a n award of more t han $5,000 

may collect under the fault claim the awar d in excess of 

$5,000 ~ He collects under that $5,000 only if he has 

bough t one of the optional coverages for pain a nd s uffering 

benef its 'J 

SENATOR LYNCH: Who determi nes whether or not 

that claim is going to be worth $5 , OOO? 

MR'S KEETON: Eventua lly the jury. And one of t he 

reasons for using this is that it eliminat~ al l prob l e rrsof 

inequity among different kinds of injuries because this 

gener a l jury standard of what is reason ab le and fa ir 

compensation is the one that is used ~ 

Now as a practical matter, of course, the exemption 

is self-policing in this sene.e, that that $5,000 figure is 

high enough that it is only a tiny percentage of the claims 

that are with i n target range of getting a $5 i OOO or higher 

jury finding for pain and suffering~ Those that are in the 

target range will still have to be triedo But the injury 

cases, such as the $100 of medical expense; those cases are 

not even in the ball park for the $5 . 000 finding . So the 

trial lawyer and the claimant, when he understands what the 

system is under the advice of the trial lawyer i would choose 

not to file claims in those instances. 

SENATOR LYNCH: In other words, you are in favor 

of repealing the tort system as we know it for claims under 

$5 j OOO? 

MR. KEETON: Of pain and suffering, yes~ 

SENATOR LYNCH: Pain and suffering4 

MR. KEETON: Right e Of course, on the economic 

loss side, you can look at it as simply a credit. He loses 

only what he will be picking up under the non-fault payments ~ 
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SENATOR LYNCH: Can he maintain a suit? 

MR. KEETON: He can maintain a suit in tort if 

he has more loss than the amount that will be paid under 

the non-fault benefits. If he has only up to $10,000 of 

loss, he cannot maintain a tort action but he gets it all 

paid under the non-fault so he doesn't lose anything on 

the economic loss~ 

SENATOR LYNCH How about pain and suffering? 

MR. KEETON: Pain and suffering is the part that 

is lost in the small cases unless he buys the optional 

coverage. 

SENATOR LYNCH: How about permanent disab i lity? 

MR. KEETON: Same problem - that is, if the permanent 

disability is one that produces either economic loss in 

excess of $lO,OOQ,he gets compensated for that under the 

tort, or if it produces pain and suffering in excess of 

$5,000, he gets compensated for that. 

SENATOR LYNCH: I can't quite follow you. If I 

am walking along the street and a workman drops a bolt 

off a second-story window where he is working and strikes 

me, I can sue him, right? 

MR. KEETON: Yesa 

SENATOR LYNCH: If I am in a supermarket and fall 

on a clutter of vegetables and I can prove negligence on 

the part of the owner of the store, I can recover, correct? 

If your dog bites me, I can recover. correct? 

MR ,~ KEETON: Yes .. 

SENATOR LYNCH: But here if a person is injured as 

the result of the negligence of another person, he can't 

recover. 

MR. KEETON: Not quite SO o He can recover and he 

will recover regardless of fault for all of his economic 

lossp You see, once you look at the automobile compensation 

system as an insurance system, which it truly is, because 

more than 99 per cent of all payments today are made by 

insurance, then the question becomes: How can we use this 
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insurance system most effectively? And I think if you put 

to the member of the public, after fully explaining the 

choice to him , this question: Which woul d you rather have, 

a lottery ticket, even for the severe i njury c ase on the 

chance that you might be the one at fault or partly at 

fault and be barred, or would you rather have f ull compens a t ion 

for economic losses up to a reasonable limit a n d give up 

thi s right to overpayment of the small .pa i nand suffering 

claim? 

SENATOR LYNCH: Well, we donlt need a new system 

to permit recovery for economic loss or loss of wage and 

medical pay .~, That is available tod a y by purchase 0; 

MR. KEETON: At extra cost~ 

SENATOR LYNCH: For an additional amount ..' 

MR. KEETON: Not without a lot o f imitations 

. on the scope o f its applicationo 

SENATOR LYNCH: One company in New Jersey offers 

a policy for economic loss up to $7500 a person, a year~ 

MRo KEETON: Up to how much? 

SENATOR LYNCH: '$7500 a person per year, the first 

year " 

MR. KEETON: But with internal limits~ 

SENATOR LYNCH: No deductions - only the right 

of subrogation. 

MR. KEETON: Internal limits on the amount of payment ­

for example~ not more than so much for a day lost _wages,; 

not more than so much on certain kinds of medical. There are 

several companies now that are offering additional non-fault 

coverage and I applaud that. 

SENATOR LYNCH: There is one company in New Jersey 

and the President of the corporation was here at the last 

meeting but was unable to testify because we had so many 

witnesses " His name is Dave Green and he is with the Motor 

Club of America. I hoped he would testify that day, but 

since he didn~t, I hope he comes back next week to let us 

know about his plano Thank you, Professor. 
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MR. BROWN: Professor, I will be finished with 

two questionsQ Number one - and I have to agree with you 

on what you said with regard to the Commission making an 

independent study and independent opiniono But then five 

minutes after you said that, you admitted that in 

Massachusetts the people - and when I say the people, of 

course, I am talking about their elected or a ppointed 

representatives - had to sit down with the insurance 

companies 0 So as long as the insurance companies have 

this unholy grip, that we have to go to them - and you 

talked about freedom of choice - what freedom of choi ce 

do we have? 

MR. KEETON: They have that unholy grip only 

because we don1t have public servants who are willin g to 

deny that gripo And I would urge you to lead in that 

direction. 

MRo TEESE: Professor, one question, please: 

If, as you have indicated, you equate loss at l east up to 

$10,000 to monetary loss, both for medical, hospital and 

for lost earnings, what about the victim of an auto accident 

- and it has been dealt with in part here - who has had 

relatively minor loss incurred for tangible, measurable 

dollars, but has had some sUbstantial physical injurYe but 

not one which our present system equates in excess of 

$106000? Is there any injustice being worked here e do 

you think? 

MR. KEETON: Yes ~ You see one of the things 

about the Basic Protection proposal in contrast, for example 0 

with the Massachusetts bill which uses schedules of certain 

types of injuries for this purpose, is, if the disability 

or disfigurement, or whatever kind of thing it i s! is serious, 

it would justify an award of more than $5,000 for pain and 

suffering and to that extent the compensation is still 

available under the tort action So all that we havee 

eliminated in the tort field is what I would call the small-

and medium-sized cases. I would include the medium-sized 
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because we need to put that tort exemption level high 

enough to put it out of target range for the great mass 

of trivial injuries~ 

MR. TEESE: But you are u sing as a standard the 

very thing that you want to defeat and elimi nate -­

MR. KEETON: That's r i ght '/ 

MR." TEESE: -- which is kind of a para dox, i s n't 

it? 

MR. KEETON: Not when you put th i s a longside t he 

data on the sizes of settlements of claims s o tr.a t you get 

some sense of whether or not there wou l be many case s in 

which the plaintiff and his lawyer would find it wo rthwhile 

to make the claim over $ 5 , 000 for pa i n and suff er i ng u 

MR. TEESE: A ~ sume tha t this were put into 

effect today ~ Three years from now, what would we be us i ng 

as the me asure of damage in an instance of that kind? Would 

we reach back to three years and say that these standards 

would make this more than $IO,OOO? 

MR. KEETON: I suppose you might say,yes if youi 

wish, but in a truer sense there isn't any question of stand­

ards at all exc ept what is reasonable and fairo And what 

is reasonable and fair today is not what it was two year s 

ago or ten years a go or twenty years ago~ And I am sure 

it wouldn1t be the same two years hencec 

MR" TEESE: Thank you" 

MR. CONNELL: Professor, thank you verYI very 

much for coming down~ We appreciate it a great deal o 

At this time I would like to cal I on Professor 

David Sargent; Suffolk University Law School, Boston " 

D A V I D S A R G E N T: Mra Chairman and 

members of the Commission: My name is Professor David J ~ 

Sargent of Suffolk Universi ty Law School in Boston, 

Massachusetts c 

I had originally contemplated discussing with you 

the so-called Cotter Proposal this morning, but having 
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listened to Professor Keeton again, I would like to address 

my remarks, at least initiallY6 to what he had to say to 

you. 

Some eight years ago, Professor Keeton appointed 

me as a member of the advisory panel for what came to be 

known as the Keeton-O'Connell Basic Protection Plan. 

Although I very soon became opposed to that plan g r did 

continue to serve on it until such time as the plan was 

made public, some five years ago. 

r have spent most of my time in the ensuing five 

years discussing, debating Professors Keeton and O'Connell 

and others, the subject of non-fault insurance r wouldQ 

like to discuss with you this morning my reasons for 

opposing all of the existing non-fault plans that have 

been proposed to dateo 

r would like to start my discussion by agreeing 

with the statements made by the Commission and by Professor 

Keeton as well that indeed there are some very, very serious 

problems in the area of automobile insurance~ There are 

problems with regard to the arbitrary cancellations of 

policies and failure to renew pol i cies u particularly for 

the elderly. There are problems with regard to so-called 

red-lining practices whereby the inhabitants of certain 

non-white neighborhoods find it almost impossible to buy 

insurance at any price. There are problems with regard to 

poorly funded insurance companies that go out of business 

and leave thousands of unsatisfied judgments~ And there 

are problems with regard to insurance rateso 

But it is my opinion that the Keeton-O'Connell 

plan, Governor Rockefeller's plan in New Yorl)uthe AlA plan 

and the Cotter plan and the other plans that have been 

proposed at least to date really don ' t even address them­

selves to these problems 0 As a matter of fact, I think that 

you not only will fail to solve any of the existing problems 

by adopting the Keeton-O'Connell plan but you will get some 

new problems that you never dreamed of before. 
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I would like to start my discus s ion b y reminding 

all of you of the compulsion that prese n tly exists through­

out the United States for motorists to buy liability 

insQrance~ In the States of Massachusetts, -ew York and 

North Carolina, that compulsion is complete. But you have 

a great .deal of compulsion, as p'rofessor Keeton pointed out 

to jlou, in the other 47 states, including New J 'ersey as 

we l l. 

Now we are asked to consider the adoption of a 

compulsory non-fault system" 'rh e public mi gh t very well 

think from this that all we are really talking about is the 

substitution of one form of compulsory insurance tor 

anothere But the chan ge is much, much gre a t er. 

From almost the very beginning of t h i s coun r y, 

as you men wel l know g if a man was i n Jured in any way, other 

than in a wo r kmen's compensation type case and he sough t 

recovery for his injuries from another, he was required 

to prove that that other person was at fault o If he proved 

that that fault did exist and that he had causally-related 

injur Y6 then that innocent victim was entitled to recover 

for all of his medical expenses without any deduction. He 

was entitled to recover for all of the loss of his earning 

capacity without any deduction1 He was e~titled to recover 

for all of his human loss or as we sometimes call it, pain 

and suffering, without deduction" 

By the same token, if he had injured himself through 

his own doing, that man was left to his own devices, what­

ever he had voluntarily seen fit to set aside to take car e 

of just this kind of possibility, whatever collateral 

sources he had voluntarily purchased to take care of himself 

and his family. 

Professors Keeton and O'Connell and Governor 

Rockefeller would virtually abolish our concept of negligence 

and our distinction between right and wrong and substitute 

in its place the philosophy that it really doesn't matter 

how you drive your car - you are still ent itled to recover. 
• 
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Under the original Keeton-·O ' Connell plan8 drunken drivers 

would be compensated, dope addicts operating under the 

influence of narcotics, the criminal who crashes his motor 

vehicle while trying to elude the police - he too is 

entitled to compensation - the man who is guilty of gross 

negligence, the man who intentionally runs through a 

red light, the teen-ager who participates ir: a dra.g rdce 

cn a crowded highway and crashes head~"on __ into an on-coming mot.ox- ­

vehicle. Under these non-fault plans, or at least under 

many of them, these people are enti tIed to exactly t.he same 

kind of benefits as the innocent victims that they perpetrate 

a disaster upon .. 

I think it only fair to stop and ask ours e l ve s 

the question: If you are going to make payment to these 

wrongdoers who are denied payment under our traditional 

tort system of justice, how do you finance the payment to 

them? The answer in my opinion is very simple. Yo ~..1 t .ake 

benefits away from innocent victims and put that money 

into the hands of the wrongdoers who perpetrated the di sast.er 

upon themo It may be not immoral or improper to pay 

wrongdoers as well as innocent victims. But I think there 

is something very immoral about paying wrongdoers inst.ead 

of paying the innocent victims and in my opinion that is 

exactly what happens under the Keeton-D" Connell plan", 

I think that this destroys the most. basic principles of 

fair play and personal responsibility. 

Some have hailed the Keeton-O'Connell plan dS a 

new and revolutionary idea~ But in my opinion, it i s only a 

strippn--down version of somethi.ng called the Columbia plan 

which was first proposed in 1932. It is interesting to 

speculate, if the idea for Keeton-O'Connel l is really so 

attractive, why didn't any American jurisdiction in the 

ensuing 38 years see fit to adopt it? The answer is that 

the Columbia plan and all of the plans in between Columbia 

and Keeton-O'Connell were vastly more expensive than our 

present liability systeme But Professors Keeton and O £Connell 
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have att e m ted t o e 1im ' n ate t hat expense 0 j ec t i o n in a 

very d i rec t wa y_ They h ave redu ced the e nefit s o I a m 

sure it i s obvious t o a ll of Y ' _, u a re c e re c 

of any insurance pI by reduc ~ ng t e b e ne f ' ts t he v i ct i s 

are e ntitled t o r eceive nd e i t a 

Und e r t e orig i a Kee ton-ot~onne 1 a n 

i s gener 11 y , as I under stand it , h e b si f r t 

b i l ' n Ne J ersey , e ve r y motor is wo b ed 0 

buy an accident and health insu r a n c e poli cy~ An 

to t he terms of t h at acc i dent a n d h e al t h policy~ hat 

motor ist o r a y o ce pant of his mot.o v h ic e or a y 

pedestrian r eceived an inju ry ' ch arose u t o f t e 

ownersh ip , ma i n te a nce or u se o f that mo t r veh ' 1 thenf 

t hat v i c im would b e e ntitl~d t o s omo t h: ng ~ a l e d ne 

economi c lo s s . e t e c onomi c l os s means y u r wa e s p u s 

your m d i c al e p e nses added t o gether, mi u s t h e s e d e du tions. 

Under the o r igina l Keeton-O' Connell p lan you h ave t o 

deduct all collCl_teral sources that you e i the r r ece i ve o r 

that you are eligible t o receive. That means you hc.ve ":.0 

deduct sick pay, wagp continuation plans, union fri n ge 

benefits Blue CyOSS, Medicare, Med i c a de, Soc ial S e cur i typ 

and the like. Then if you h a d a ny losc:i a b ove and b eyond 

those co llat~ral sources , you then ~~d to deduct an a ddit ional 

flat $100 out-o f-pocket los s o Then i f you had any loss 

above a nd beyond collateral sources plus $100 , y ou h a d t o 

deduc t a n additional 15 per c e n t of your wage loss ~ Note 

that under that accident and health policy unde r no circu m­

stances are you ever e ntitled to a p e nny f or p a in and 

sufferin g" 

If the objective i s to give to the people o f 

New Jer sey cheap insurance in eve r y sen s e o f t h at word, 

you can g ive them ch eap insurance by tak i ng t h e exact s a me 

deductibles that are in the Kee~on-O'Connell p lan and pu tting 

them into your existing liabilit'l system e How muc h do 

you think it would cost an insurer in the State of New Jersey 

to write ~ liability policy if a fter it wa s a djud i cated that 
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his insured was at fault, he didn't have t o pay the victim 

to the extent that the victim had collateral sources ­

he didn't have to pay the victim for $100 out-of-pocket 

loss on top of collateral sources - he didnit have to pay 

for the first 15 per cent of wage loss on top of the first 

two deductions - and he never had any exposure to liability 

for the human loss, for the pain and suffering? Tha t k ind of 

deductions in the present liabIlity system ought. to be able 

to make you give that policy awcy because almost no one LS 

going to receive any benefits and almost no one '1:5 gOlng 

to receive any meaningful benefits under the Keeton-O:Connell 

plano 

This in my opinion i s cheap insurance. But. you 

have reduced the cost of insurance~ if at all, only by 

drastical'ly reducing the benefi ts) 

The late Richard Wolfrom e whc was the Chief Actuary 

for the Liberty Mutual Insurance Company I said th:lt the 

reduction in benefits under the Keeton~OIConnell plan were 

so shocking as to raise the question whether they will last 

over the long haul. I don't think the American public 

wants a reduction in benefits that is shocking, Of courser 

they want cheaper insurance. But they have to be made to 

understand that you ar:e going to get pretty much \.;hat yOU 

pay for your insurance premium dollarso 

Professor Keet.on said this morning that there 

is no actuarial estimate to indicate that the Keeton - O ' Connell 

plan wondt effectuate a saving and I differ with him very 

strenuously on this pointo As you were scheduled to hear 

today and as you will hear, I guess, next week g Dr. Calvin 

Brainard, who is the Chairman of the Department of Flnance 

and Insurance at the University of Rhode Island o did d 

one year study on the economic feasibility of the Keeton ­

O'Connell plan. When he came to Boston testifying on the 

Keeton-O'Connell plan, he said that if he were going to 

advise the motoring public on the desirabillty of the planu 

he would have to break that public down to two groups : the 
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trad'tiona good d i d ~he tr d't~o a y d dri 

His a dvice to the good d r iver is h at 10 ...:h d ab o r 

t h is plan b e c ause i t wil l co st you more mone and give u 

l ess b enefit s " H',. s a dvi ce to t . e bad ·j r i 'l e '- ' s t:h at y r 

should embrace this pla n ecause ' t i s de t , o r d e r f or 

you .. 

It ' . in eresting t u _ to yo u, and Dr ~ 

Br a i nard being a very modes ~ e r s n pr b ob won ' t , but 

Dr . Brainard d id this one-yea e ~onomic esi it s udy 

on the Ke eton-O' Connell l a unde r a grant f r the ~al er 

• Meyer F undat', ' n a tha t se c t y t'1e - m foundat ion 

t h at gave Prof e sso rs Keeton and Q'C r nne ten of t usands 

of dolla r s to come up wi th t h eir pla ~ en t h ey 'la ~ c on­

clu ded i t , Dr . B ain a d TJa. S 0 lico sion d -!- Q do ..... .. c onolric 

f e a sibili t y s u dy a d l s h r ' . E S "' ~ c l ide " s .t 

economi cally feasi b le. 

I th ink you might al 0 be inte r este in kno ~ ing 

that Mr . Rich ard Ba i l e y , who is t he Chie f Actuary f o r t he 

Insurance De partme nt o f t h e S tate o f Mi chigan l ooked over 

the ac tuarial estimate done by Mra Harwayne , and certa inly 

Mr . Harwayne who is now wi t h t he Insurance Department of 

the State of New York i s a ver y we l l r e s pe c ted ac tuary. 

When Mr Q Bailey looked ove r the 29 variable ' t h a t go into 

t h e determinati on o f the r ate , he f ou nd on the 4 that h e 

examine d i n de t ail t here wer e in h i s o pini on erro r s o f 6 

a s much as 100 per c ent. On just t h e 4 va r i a b l es tha t he 

studied i n detail , h e f ound e rror s o f as much as 10 0 per cent 

He stated, therefore, that there was noth i n g wh i ch c ould 

convinc e h i m t hat the r e really would be any s aving by 

adoption of the Keeton- O ' Conne l l p l an. 

But I t hink whether it is go i ng to cost you mor e 

or less , we ough t to be in t ere sted in what you rea lly ge t 

in excha nge for your insurance premium doJ ,lars. Consider , 

if you will, under t~2 Kee t on-O'Connell plan what wou l d 

h appe n i f a union employee had agreed sometime during t he 

cour se of his working years via his union repre s entative t hat 
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instead of getting an extra $5 a week in his pay enveloPe 

he was going to start to accumulate some fringe benefits. 

He was going to start to accumulate a medical policy and 

some sick leave benefits. And suppose that that man under 

that contract has worked there long enough .. putting aside , 

remember, $ 5 of his own money for: a rainy day u so that he 

now has 5 weeks of sick leave comlng to him dnd he has 

a $2,000 medical payment kind of insurance for hospitalizat i on 

and doctors. Suppose that that union emplo yee is parkej at 

his curb some Sunday morning getting ready to go to Ch1jTCh 

and there is no problem in determining fault - he ~asn ; t 

even turned the key in the ignition 0-- and he is hit in 

the rear end by his drunken neighbor who is just finishing 

up a very late Saturday night. He is injur:ed and he sustains 

a broken leg 0' He is hospi talized and he ultimately roe'turns 

to work after, let I s say I 5 weeks. But th3.t man I, s leg!l 

al though healed to the point where he can go to ,-,york q is 

never going to allow him to do the things that perhaps make 

life worth living for him and for most of us. He maybe 

again can never go skiing - he can never bowl - he has to 

be careful playing with his children.. And for the rest 

of his life he knows, particularly as old-age approaches u 

he is going to have a lot of additional aggravat i ons .. It is 

a normal condition for a broken leg for an adult u at least .f 

That man can ' t recover a penny from anybody. He can i t 

recover against h.is own compulsory accident and health 

insurance carrier because he has these collateral sources , 

which he bought and paid for separately.. And he can St re ­

cover against the drunk who hit him because this is the 

other major feature of the Keeton-o'Connell plan- Every 

wrongdoer automatically has an exemption from liability 

to the extent of the first $10,000 worth of special damages 

and the first $5,000 worth of pain and suffering~ He doesn 't 

recover from anybodycl But the drunk who hit him - let:s 

assume he not only is irresponsible in the way he drives 

his car but this is the kind of man that never bothered to 
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hold down a steady job and have some s i ck l eave benefits. 

He never bothered to accumulate collateral sources. His 

insurance company says to him in effect, "Step right up, 

Mr. Irresponsible, you are just the kind of man we want 

t ,o take care of. We don' t care about all of the innocent 

people that you injureds This plan is designed just for 

the likes of you .. II 

People who can't recover under the existing tort 

system because they are wrongdoers and who, s econd l y, - and 

you have to fall into both of these categories in order to 

get any benefit -- and who, secondly, do not have collateral 

sources u those are the only people who can benef it under 

the Keeton-O'Connel Basic Protection Plann 

Professor Keeton told you this morning that the 

reason for this is that nobody should make a profita He 

talks about a windfall that may result from a person recover­

ing once from his Blue Cross for his lnjury, his medical 

bills, and recovering again from his automobile accident 

health insurance carriera But what profit has a man made 

if he bought and paid for two separate insurance policies? 

Why isn ~ t he entitled to be paid under both of them? 

Consider u if you will, the analogy of life insur ance. 

If one man buys a $10,000 life insurance policy and his 

neighbor buys two policies and pays double the premlum g 

would you think of saying to the estate of the man with 

two policies on the occasion of his death, "You are only 

entitled to be paid by one policy because that is all your 

neighbor saw fit to buy"? Or consider, if you will, the 

analogy of Social Security. Two men live side by side and 

one of them saves $20,000 during his working years by 

living frugally. The other man doesn't save a penny~ Would 

we think of saying to the man with the $20,000 in the 

bank when he reaches t,he age of 65, "You have got to spend, 

you have to use up, you have to exhaust all of your collateral 

sources before we will start paying you Social Securi ty"? 

Or does he get that together with whatever he voluntarily 
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set aside to supplement this? Under the Keeton-O ' Conne l l 

plan, you do exactly the oppositeo You reward people 

for being imprudent and you penalize others for having 

been prudent. 

But perhaps most interesting in this cGnnection 

is to remember that more than 85 per cent of all of thE: 

public of particularly New Jersey, but this is true for 

the entire United States in New Jersey it is undoubtedly 

higher because you are a wealthy state in contras t to 

some of the states '-- more than 85 per cent of all of the 

members of the public already have some collateral sources. 

How long do you think it will be before those col l a teral 

sources are dried up? The l<eeton-o 'Connell plan is r eally 

a parasite that lives off other benefit? But how long do 

you think it will be before Blue Cross and Blue Shield, for 

example, will rewrite their policy so as to provide g as 

has already been done in workmen's compensation c ases, 

that Blue Cross is not responsible for medical bills to 

the extent that the injury a~i5es out of an aut omobile 

accident? How long do you think it will be before unions 

renegotiate their contracts 50 as to provide that a pe r son 

is entitled to sick leave benefits - and you can give h i m 

additional weeks of sick leave - but he is not eligibl e 

for sick leave benefits to the extent the dlsabllity ar ises 

out of a motor vehicle :accident? 

When these collateral sources are dried up.? the 

cost of the Keeton-OjConnell plan has got to skyrocket 

dramatically. The plan is based upon Mr. Harwayne's 

estimate of cost is based upon the fact t hat 85 per cent 

of the population have these collateral sources e But when 

you eliminate those collateral sources, - and they will b e 

eliminated - then the cost of the plan has got to skyrocke t 

dramatically. 

I also find great objection in the failure to 

allow people to recover for that £irst$IOO of out,mof~pocket 
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loss& Under the original version of the Keeton-O'Connell 

plan, that $100 deduction applied to each and every person 

who was in that motor vehicle 3 That meant that if a man 

and his wife and three children were out for a Sunday drive 

and again they were hit by a wrongdoer, drunk or otherwise g 

the head of that household could have a $500 out-of-pocket 

loss in a motor vehicle accident that was not his faults 

You heard this morning some discussion about the 

Massachusetts plan - 15 per cent saving - and you wanted 

to know what that translates to. Fifteen per cent saving 

on the compulsory insurance for tens of ,thousands of motor ists 

in Massachusetts comes to $3280 per year. That is what 

they are saving in exchange for having given up tremendous 

benefits .. 

I would,' point out to you also that the reason that 

under the original version of Keeton-o'Connell you didn't 

Jet p~ople recover even for all of their actual economic 

loss - you made them absorb the first $100 loss themselves n 

which you can delete or not as you like, but if you do 

delete it,it pushes the cost up - is that you need all of 

those hundred dollars and you need all of the savings 

resulting from the other deductions as well in order to 

pay the same kind of benefits to the wrongdoers, t .he 8,ame 

kind of token sUbsistence-type benefits. Some people will 

tell you that the reason for this is that it is socially 

desirable wl1,en a man is lnjured in a motor vehicle accident 

to make sure that he gets prompt and adequate :medica:. 

attention a.nd becomes once more a productive member of 

society" And they will tell you that even the drunk vvho 

is inJured in a motor vehicle accident is a very nice 

fellow G except when he is intoxicated or at l east on tt'is 

one occasion when he was intoxicated, and whether that be 

true or not, he certainly has a lovely wi fe and fine children 

and someone has to take care of them. But isn't it peculiar, 

the people who make this: argument to you don't have the 

same compassion for people that: are injured i n other ways? 
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Isn't it surprising that if the poor old drunk should 

fall down on a dirty old banana peel in thE: bar room and 

break his leg, then he is not entitled to recover despite 

the fact that he has a wife to take care of and groc2~les 

to buy for his children, etc.? If that drunk shoulc 

manage to stagger out onto the street and fallon a defec t 

in the sidewalk, then he is not going to recover e ithers 

But, boy, if he can just hang on until he gets to his 

motor vehicle, then his problems are over. And h e doesn 't 

have to have an accident in the ordinary sense o f the wor d . 

All he has to do is bump his head as ~e gets into the car 

or fall dead-drunk out of the car onto t~e sidewalk and 

he is entitled to compensatioI'. You don't have to p r ove a n 

accident in the ordinary sense, only an injury which ar i s e s 

out of the o,,ynership, maintenance or vse of a motor vehicle . 

Professor Keeton has often said that I talk too 

much perhaps about the question of the drunken driver a nd 

understand that under the PAIR bilJ, it is true that the 

drunken driver has been excluded. But that, at least , is 

not in sympathy with at least one of the authors of the 

Keeton'O'Connell plan who believes that drunks should not 

be excluded He said once you start excluding certaino 

kinds of wrongdoers, it is no longer non-fault insur ance 0 

Supposedly they are going to save money by never: mak i ng 

inquiries into who was at fault. And when you start 

eliminating this wrongdoer and that wrongdoer, you once mor e 

have the expense objecti.on of determining wOno was drunk a nd 

was he really drunk and was it casually related to the 

incident. And if you really want to exclude the dru nk, then 

if you are going to have gradations of wrongdoers, isn't 

the culpability of the man who while sober lntentiona lly 

runs a red light probably as great as the man who without 

knowing it became intoxicated? Why not exclude him too? 

Once you continue that line of reasoning, you 

get right back to the present system and sayo we don~t 

let wrongdoers recover, at least if their wrongdoing was 
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even in a comparative negligence s tate, greater i:.han 

the negligence of the other party who was involved. 

I think the drunk lS a tremendous problem on 

our highways. You have asked abou t how you c an c u t t he 

cost of insurance. I think if you can find a sys tem to 

get the drunken driver from your highways, you will c ut 

tha.t cost .. More than 27,OGO PJ:1ericana died last yea r, i n 

one year o almost the equivalc:nt of what we have lost i n 

the war in five years~ Twenty-seven thousand were k i lled 

by drunken drivers~ Dr. William Hadden,who was the 

Director of the Natlonal Safety Institut e u said i n referr ing 

to this figure, "I am not referrinq t o the man who has 

had a drink or two socially. I am talking about t h e man 

wh o has consumed a pint or more shortly before gett i ng 

behind the wheel of a motor vehicle. That ' s the kind of 

'Iman who kills 27,000 Americans every year .. And i f 

Profes30r Keeton had talked on this s ub ject , he wou l d say, 

although that is a dramatic figure, that appl i es on l y 

to the fatality and the fatallty isn't the real reason for 

the rise in cost of insurance. It is all these little 

cases" 

He might be interested in knowing that about two 

years ago now, in England they adopted some very stringe n t 

la.ws concerning the use of breathclizers and some very 

stiff sanctions for people who failed that test. That i s 

rather commonly knowno but what isn't perhaps as conunonl y 

know:-J is that one month after the adoption of t hese t ough 

laws in England the over-all accident rate dropped 40 

per cent" Would you have any problem with regard to the 

cost of insurance in New Jersey if you could reduce your 

number of accidents by 40 per cent? 

Contrary to what Professor Keeton told you this 

morning about there having been a reduction in the number 

of accidents in Massachuse t t s , there has been an increase 

since the adoption of the non~fault systeme There has been 

a reduction in personal injury claims which I will talk 
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about a little bit later on.f 1:lut . there h a s been an i ncrease 
" 

in the accident frequency itself ~ ~ 

If you want to take care: of everyone , then why 

donlt we adopt a system cf national he a lth ins urance a nd 

say that any man who is unable to work because of either 

injury or illness is entitled to have his me dical bi lls 

paid and give him a percenta.ge of his wages? Why i s it 

that we want to convert a social problem i n to a n au tomob i l e 

problem? Donlt we want to take care and h ave as much 

compassion for the man that develops lung cancer as we 

do for the family of a man who volunta r ily b ecomes intoxicated? 

Letls take care of him also~ 

One of my greatest. objections t o t he Kee t on-{) ' Connell 

::?lan is their denial of -:'he right to r e cove r f o r pa in and 

suffering. And make no mistake about it, you n ever recover 

for pai~ and suffering from your own compulsory accident 

and health i~surance carrie~ under absolu t el y no c i rcum­

stances~ And it is impossible to buy that c overage , contrary 

to what Professor Keeton told you this morn ing~ It just 

canlt be purchased. 

Under t.he Keeton-O IConnel1 plan, you c an never 

recover for pain and suffering against your own company, 

out you can recover for pain and suffering a gains t the 

wrongdoer if you can prove pain and suffering in excess of 

$5,000" Now this term "pain and suffering , " I t h i nk, is 

largely misunderstood. Market Facts Survey did a survey 

on this question within the last six months . They aske d 

the public whether or not they favored a retention of the 

existing liability system and a large majority said , ye ss 

They asked the public whether or not they favored a system 

whereby the wrongdoer was treated t~e same a s the i nnocent 

victim and they said, no They were asked the question :c 

Do you favor the right to recover for pain and suffer i ng? 

A bare majority said, yes.) They then went on to explain 

to them ~lat pain and suffering was really all about , that 

if a man loses his leg, he doesn't have an awful lot of 
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pain always~ After a certain period of time he r eaches 

an end result medically and he doesn ' t feel anything, but 

that leg is gone. That man is never again go ing to be 

able to take a walk on the beach or go dancing or play with 

his children. That is the human loss. Is h e e nti tled to 

compensation for it? Do you g the members of the public , 

want to be compensated for that kind of loss. Th at is what 

pai d and suffering really m~ans . They put the same que st i on 

to the same people again and the nurr~er of p e ople who 

favored the right to recover for pain and suffer i n g as 

thus described increased dramatically . There was a bare 

majority anyway. When it was expla ined to them in these 

terms, ~here was a tremendous increase in the perc entage 

of those who answered , yes o 

Under Keeton-o ' Conne l l they say you can't recover 

for oain and suffering .. Why not? Well, some people wi ll 

c.el .L you it is too intangible /I it is an inflated fi gure , you 

just take a multiple of special damages and t hat i s what 

you call pain and suffering o They tell you tha t you canlt 

put a price tag on the value of a headache, that if you 

are stretched out on a Stryker frame for three weeks, you 

can Jt translate that into dollars and cents. But as one of 

you gentlemen suggested this morning 6 why i s it that we are 

miraculously able to measure pain and suffering on the man 

who breaks his leg by slipping on a dirty old banana peel 

in a supermarket, but for some reason we can't measure 

paln and suffering when he breaks that same leg in a motor 

vehicle accident? 

Of course, pain and suffering is not capable of 

exact mathemat.ical determination. It is really an expression , 

in my opinion, of the community conscience as ~o the value 

of that injury. And if you compare similar injuries 

throughout the Uni ted States, 5.ndustr i alized areas such as 

New Jersey to industrialized are::lS on the west coast, you 

will find an amazing correlation. How do juries do it.? 

Well .. juries have a toughtirhe with a lot of f :~ct questions. 
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I suppose it is about as difficult as you can imagi.ne to 

determine the value of a man's reput ationn But I haven't 

seen any legislation designed to eliminate the r i ght to 

recover in tort for libel and slander ) If we c a n v alue 

a man's reputation, then why can't we value and determine 

realistically the amount that ought to go for compens a tio n 

for the human loss? And I think that you can do it w Even 

Professors Keeton and O'Connell admi t that you can u b u t t h e y 

say you can't recover for the first $5,000 of p a i n a n d 

suffering~ Well, if you can't measure pain and s uff e r i n g , 

then how do you get to the first $5 ,; 00 0 plateau f rom which 

they will let you measure it.? Wha t happens u nd e r the 

Keeton-O'Connell plan~ In response to one of you r quest i on s 

this morning, you try a case against. a wrongdoer and the 

jury would return a verdict that the defendant was i n fact 

guilty of negligence and the plaintiff free from negl i ge nce 

and that there were casually-related injurie s o Bu t t h e n 

the judge would have to have a special ve r d i c t t o retur n 

in which you would figure separately the value o f pain and 

suffering. And when that special verdict was returned ­

say the Jury returned a verdict of $4900 for pai n and 

suffering, which I am sure all of you well know is no t the 

nuisance claim that Professor Ke eton was talk i ng a bou t 

that ' s a very serious case ~ t he judge would have t o turn t o 

the jury and turn to the plaintiffu the innocent vi ct im, 

and say, lIyou canlt really measure pain and s u f fe r i n g in t hat 

amount Q And you, Mr. Plaintiff, who ha.ve - hacL a " tl:i i a l befo r e a 

jury of your peers and have been told tha.t someone el se 

wrongfully infl i cted $4900 worth of human los s on y ou u you 

are not entitled to a pennY nbecause the wrongdoer h a s an 

exemption from liability for the first $500 0. " Bu t i f you 

should instead find that the pa_in and suffering is worth 

$5100 0 then you have reached the promised land where even 

Keeton-O'Connell admit you can measure pain and suffer i n g " 
• 

But the wrongdoer doesnit get $5100 v which is now agreed 

to be a fair value for his pain and suffer i ng g he ge t s $100 
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because ;;tga i.n the wrongdoer has the $ 5 ,000 exemption. 

To me, this is most unfairo It i s the key featur e 

of the Massachusetts plan which you h a ve heard discu s sed 

this morning. Under our plan wh i ch is a modified non - f a u l t 

plan" you recover for $2,000 of economi c loss . That is 

the maximum that you can recover . It i s ma de u p of your 

wa.ges plus your medical expens es , ITlinu s gene r ally you r 

coJlateral sources. And you can recover on a tort b a sis 

1::cr pain and suffering provided that you prove $500 i n 

medi~al bills or you have a fracture or you prove perma nent 

ana serious disfigurement or death has r esulted o r the re 

is a total loss of sight or hearing o 

Wh.at is so ~l1agical a bout :; 500 in me di cal b i lls ? 

ThCit, meaf.LS tllat t.he r .Lch roan suffers an awf u l lot mo r e than 

the poo:c .man does 0 If you l i v e in t.he gh e t ·tos of New ark , 

vJi 11 guarar..tee you tha t they are pretty much c omparable 

t.o the ghc:t 'tos of Boston whe r e the people wh o a r e i n jured 

in that arEa go for medical treatment to a c i ty h ospi tal 

(}c t .o ar.. evening clinic where they pay perhaps $ 4 per v isit 

as a maximumo And the doctors who practice in that locality 

do not charge exsessive rates. But if you liv e i n an 

affluent section of New Jersey or in an affluen t sectio n 

of MassachLsetts e the typical doctor ' s bill for the fi rs t 

visit o f or writing t'hE: report ~nd making the initial 

examinaticn in an accident caS8 J r u ns from $15 to $25 and 

every visit t.hereafter $10 to $15. So the rich man reaches 

that Fldgic plateau much more quickly and iTIuch more sure l y 

than the poor man.. It would seem to me it is going to 

tak.e the Christian Scientist d. very long time indeed to ge t 

$500 in medical billso But that goes again to the cons ti ­

tutional i tyo whether or not that is a dEnial of equal 

protecti on .. 

These are some of the things which I find most 

object,ionable under t he Keeton-o ' Connell plan and I wou ld 

point out to you in r eference to thi s pa in and suffer i ng 

argument that Professor Keeton told you this mor ning i f you 
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wanted to you had an election. He talked abou~ choices o 

He sa id f if you wan t to pay for it, you can buy pain and 

suffering protection. That is not so ~ Under his plan , you 

can as an option purchase something that is called pain 

and inconvenience protection~ That is pretty close to 

pain and suffering at least in sound, but it doesn t mean 

anything at all the same " It means that if yeu waEt to , 

by paying an additional premium ? you can get aD additiona~ 

$100, $200, $300 or $400 per month when you are actvally 

out of work in lieu of pain and suffering. So if you 

purchase this extra coverage and you ar E: out of work for 

two months, you have lost your leg ; you return to wc-rk and 

the leg is still gone, then even with that extra coverage, 

if you bought the maximum. all you are en~itied to i s $800 

for the loss of that leg from your non '~ falll t insurance 

carrier ,,, That is not pain and suffering ~ He knows i t 

and you know it and I know it ~ That lSi aa re t ired Justice 

Clark of the United States Supreme Cou:rt sai d with i n the 

last month, "Giving to innocent victims the same k i nd of 

computerized, dehumanized, scheduled benefits that have 

proven so unsuccessful in workmen's compensation o " Just i ce 

Clark! who certainly doesn't have any axe to grind , wa s 

considered one of the greater liberals of this country o 

He has come out with a stinging indictment of non -fault 

insurance., He says that the adoption of it will des t roy 

one of the basic bulwarks of freedom in this country. He 

says that fault is not difficult to determine 0 He says 

that it is very easy to determine II in the overwhelming 

major i ty of cases 0 II 

Professor Keeton would have you bel i e ve that if 

you are injured in a motor vehicle accident u nder his 

plan, you just walk up to your friendly insura nce company 

and present your bills and they will automatically be paid o 

If that is true, then why do we have all the litigat i on we 

do in workmen's compensation ,. That i s non-fault insurance 0 

In the State of Texas, for example, where they 
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try their workmen J s compensat ion case s i n the same 

•courts that handle their automobile l i tigation, they 

have 8 times as many suits fo r workmen i s compensat ion 

as they do for automobile i n j uries, 8 time s as much 

non-fault litigation as fault litigation 98 per cen t of 

all aato tort cases are settled without a t r ial o That 

j,s a pretty good statistic o I don't th i nk you can possibly 

have that good a statistic under :.1 non-fau l t system .. 

Professor Keeton has said that one o f the th ings 

that he hopes to do is eliminate the possibilities o f 

fraud ) And onE: of you used an example that I oft e n h ave 

You talked about the household injury that a man only alleges 

to have been sustained in the unwitnessed s i ngle -ca r i ncide nt ­

the case of the man who falls down in the b a t h t ub and 

injures his back or i n shovelling snow inju r es hi s b ack or 

someth i ng of that nature and being fraudulently disposed,g 

he s tarts looking for inS"L~r:al1ce premi,un dol l ar s f r om 

automobile insurance , to pick up some of the s lack while 

he is out of workG 

Under the present system if that s a me , fraudulently ­

disposed pe r son want s to get some automobi le insu r ance 

pr emium dolla rs, he has to e~ther stage ~ phony acc ident 

or at least convince an adversa.ry insurar:ce compan y tha t 

there was an acciden t and that the ether person was at 

fault. Under this system he doesn Jt have to go t hrough 

that e laborate pretenseo All that. man has to say i s that 

in his own privacy he felt a twinge in his back as he was 

ge~ting into the car, getting out of the car, putting on 

new seat covers, changing the tires, opening the trl.:nk, 

putting up the radio antenna" Again you donlt have to 

prove an injury which arises out of accident as we genera lly 

understand that term, but only an i njury which arises out o f 

the ownership, maintenance or use of a motor vehicle ., 

That has caused J im Kemper who is President of the 

Kemper Insurance Companies to say that that provision, 'which • 

is in every non-fault insurance pla~ that I have see no makes 
• 
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.. it virtually impossible for an insurance company to 

successfully defend against the household injury that lS 

only alleged to have been sustained in the unw i tnessed 8 

single-car incidento How do they disprove it? It is 

extremely difficult. Fraud is far easier to perpetrate~ 

And for the man who is really fraud1llent 8 ,-, 'h o t . you do 

is subsidize him~ He can stay home, go to a doctor for 

medical treatment, receive a portion, at least o of h i s 

wages, have his medical bills paid., rega~dle ss of whether or 

not he wins the tort suit, and he knows every da y he stays 

out of work he not only is being paid ~ port ion o f i t while 

he stays out and his medical bill is paid, the more va l u a b le 

his tort case is likely to be. the more l i kely he i s t o 

take substantially over that $5 9 000 exemption ", So f o r the 

true fraud, you have given him a base from which to perpetrat e 

the fraud. 

The only thing you have done is 'EO r .deny t o decent i 

honest people who won't do that, their right t o r ecover 

what they are actually enti t .led to receive" 

These are some of the objections I have to the 

Keeton-o ' Connell plan. I am sure you are interested and 

have heard a lot about the question of whether or not 

lawyers are going to be adversely affected by this plan and 

I assure you that whether they are or not i I won et be because 

I am not now engaged in the trial of cases of this nature 

and have not been for many years~ But an honest answer to 

that question is, of course, it hurts lawyers.. If t.his 

is the only thing wrong with the plan~ it ought to be 

adopted and it will be adopted~ 

I have likewise been asked the question whe~her 

or not this plan is bad for the insurance i.ndu s+.;ry " And 

that depends in large measure, i n my opinion, upon what 

part of the insurance industry you are talking about b As 

you know, the American Insurance Assoc i ation, the old - line 

stock companies, Har:tfor.d ~ Aetria :_' qn~ so forth :, ·are in favor 

• 
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gEne:r-ally of this non-fault insurance .. The other two 

large insurance indust.ries" the American Mutual Insurance 

Alliance and the National Assoc iation of Independent 

Insurers, are generally oppose d " The r e are some cross­

overs in those various groups, hut those are the general 

breakdownse 

But their reasons aren't terribly altruist ic ~ 

The AlA is in favor of non-fau lt i nsurance because they have 

proven to be very non-competitive. They h a ve lost almost 

10 per cent of the market in the last ten years and they 

have lost lt to the independents and to the mutua l so And 

they would like to get rid of an unprofitable l i ne o f 

business, from their point of vie\v, and move into something 

else ... 

I think ~lso you have to be mindful of the fact 

you. are t .2.1kiD9 about several billions cf dollars ·wort]. of 

ir,Su.r2~nce that, is wri tten each year OD c. liabi li ty basis ., 

7hat :'s hillions of dollars worth of businees th·::it_ the 

life insurance can't generally compete for~ They don't 

generally write casualty coverage ~ Bu t if you switch from 

3 liabilit,y basis to :in c_cci.den+: and health basis, that is 

severa l b i llions of dollars worth of busine3s that tl'e 

life i nsurance ~ompanies can and will compete for because 

they do wri t e accldent and hea.lth coverageo 

So whether it is good or bad for the insurance 

indu stry depends u pon what segment of it you ar.e ta,lkinq 

about But whether it is good or bad, that. is not a very0 

good reason for opposing the plan either. But in my opinion, 

this pIaL is bad for the public~ 

I think when you have concluded Yol:r hear ;,ngs, you 

will agree wi th me that the adoption of non-faul t . insurance 

is not the solution to our present problems. Thank you 

very much o 

~o DUNCAN: That was a wonderful talk" Thank 

you very much 

MR. SARGENT: Tha..nk yO'IJ. '; 

MR " DUNCAN: Can I ask you one q ue s t ion: w"hat 
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do you suggest as to scmething we could d ,.:> now to sol ve 

our insurance problem in New Jersey if what you are sayi~g 

is you won't solve it with a no-fault approach? 

.MR <l SARGENT: I thinl<. there are severa.l t,hings 

you might consider ~ Much has been said abcut the question 

of cost - and that certainly is para.mount, I suppo.se; foy 

the average member of the public~ One very simple thing 

t hat you could do that would r educe the cost of i nsu rance 

dramatically is to consider the feasibilit y of adopting 

a bumper -impact law, as they have in the S t a t e of Florid a. 

I have been appointed as a member of Governor Askew's 

special committee on auto r eparati on s in F l or i da . One 

of the good things that the Flor i da Legislature has al ready 

done is to enact legislation providing tha t beginn i ng 

in 1973 no new car Cdn be registered in the S tate o f F l o r i da 

unless l.t is construct.ed t.o withstand a front and r e a r 

bumper impact. of 5 miles per hour without c aus ing a n y 

property damage whatsoever ~ 

Now as you have suggested this morn ing , more than 

two-thirds of the .i.nsurance premium doll.ar g Jes for physical 

dam'~lge as opposed to the bod~ly injury payout " I f you 

coulJ Just eliminate the damage i n the 5-mile -per -honr o.Ed 

under case , you would save on the average $200 per :.Tehlc l e 

for each of the vehicles thus involved, dnd that would 

come to somewhat in excess of $2 billion a year . That. I s 

how much you could save, The reductlon in Yo1..n: collision 

insurance and the reduction in your property damage 

insurance would be fantastic ., 

Another thing that I think should be consider ed 

is the adoption of a bill that I proposed in Massachu setts 

and which, at. least for a time, appeared to have s ome 

substantial chance of passage, which I call a modified 

financial responsibility law .. Under this plan . people who 

have claimed that they have been driving for 20 years or 

30 years or whatever and paying all of this money lnto the 

auto insurance pool and never have been involved in an 
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accident ask6 Why should they have to p a y t h ese h i gher rates ') 

I would say to them via this l e gislati on, if you want to, 

you ca~ buy a deduct i ble of $1 00 , $200 , $3 00 or $400 per 

v ictim You would still be f u l l y i nsu r e d a nd y ou would 

irrevocably authorize your insurance company to s e t tle all 

claims that were made against you, but in the event t h a t 

they did settle the claim, then you would be b e come , if 

you elected this deductible, personally respons i b l e to 

reimburse your insurer, in the case of settlemen t , 8 0 

per cent up to the f i rst $400 that was paid u p t .o enc ourage 

settlements , and if i t went to trial a nd you were found t o 

be at fault, then you would have to pay back t h e f ul l amount 

of the deduction that you have e lected.~ 

That really g ives the public a cho i c e a I f you 

think that you are such a safe d.ri ve r and y u a r e not go ing 

to cau se ace ident.s, t hen you would elect this kind o f a 

deductible , B~t it wouldn ' t ir any way t a ke away b e ne fits 

from the innocent victims ~ They are sti ll guar a nte ed 

recover i ng everything. It is just that the i nsuran c e 

carrier is going to get reimbursed from those people who 

are found t o be at fault ~ Of c ourse , y ou wou ld deny this 

kind of deduct i on to peopl e who had demonstrated by the ir 

past driving records that they we re wrongdoers and that 

they were l i k e l y to be guilty of the same kind of c on duct 

in the future. 

I t .hink that t h at is a new appr oach which, at least, 

thin k many people would find gr eat satisfaction in a 

I think so far as your problems of ma rketabil i ty, 

which I 9uess in New Jersey is as big a problem as you have, 

that you coul d consider a lot of things other than the 

adoption of non-fault insuranc e n I don 't th ink t hat ma rke t ­

abili t y is going to be increased one bit b y the adopt i on o f 

0non-fault insurance In fact , I think it will be dried up~ 

Under the Massachusetts plan that has been adopted, 

non-fa~lt insurance ~ the proponents of the b i ll estimated 

that there would be an increasE in the number of cla i ms 

paid out~ Now you are payirg both the inno cent and ~uilty. 
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They said this would result in an increase of 25 per cents 

You would have 125 per cent as many peopI.e gettlng benefits 

as recei ved benefi ts under t.he old system. Ot.her peopip. 

contended that you might 2.ncrease the number of cIa i..ms 'by 

200 per cent~ But even the proponents said a minimum was 

a 25 per cent increase - Former Super in~cenaer.t. of Insurance 

in New York, Superintendent. Stewart, estimated urder non­

fault insurance, the Rockefeller plan, a 45 per cen~ lncreaspo 

You are paying more peopleo The question is h ow many more ~ 

Well, in Massachusetts, we are paying 20 to 25 per c ent o f 

the number tha t we used to pay .; In other word s I we h a ve 

had a 70 per cent drop, not an incrp.a.se which e ven t h e 

proponents predicted o They said we would have some kind 

of an increase;) We had a 70 per cent. drop when we have h ad 

an increasp. in the number of acciden~s or the accident 

frequency_ 

I will tell yeu one of the reasons fo r i t and 

that is because three days prior to this law going i n to 

effect, you had 150,000 people in Massachusetts that didn ' t 

have any insurance and in our state you can't put your car 

on the road the 1st of ,Janua.ry unless you have insuranc e ., 

And people were fr i gh te ned ., They t al.ked about se t t i ng u p 

a state fund to t~ke care of the emergencYn F i nal ly, these 

people were all placed. But with non-fault insurance , you 

have great intimidation so far as the claimant is concernedQ 

I am sure I am not the only person who has experienced 

having had two broken windows in my motor vehicle s ide 

windows that I think run in the vicinity of $30, and they 

really broke, as far as I know, because of some defect in 

the cranking mechanism o During a one year period of time 

I submitted a bill for $30 and my insurance was cancelled~ 

That same .kind of intimidation is going on now in Ma ssachu sett s o 

The public is being t.old, "Yes, if you are out of work fo r 

a week and you had $100 lost wage, you are entitled to 

75 per cent of last year's average weekly wage plus your 

medical bills, minus your collateral sources We will pat 
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the claim in for you but you aren't go i ng to get much 

anyway after you deduct your collateral sources And 

next year yo~ may have or I many have as your agent some 

difficulty in writing insurance for you at all , as you 

already have in the collision area,lI 

To give you an idea of the intimidation that 

exists in Massachusetts, why people aren~t filing c':'aims, 

there is a provision in tha.t bill, simllar to the '"Jne 1.1! 

the PAIR bill, to take care of so-called ass i gned claims~ 

That means in essence the pedestrian who is a resident of 

New Jersey or in this case Massachusett s who is hit by 

an out~of-state car d There is no non-fault insurance 

applicable So in order to t2ke care of that kind o f a 

o 

0 

claim, they have provided that all of the insur ers have 

to band together and on a proportionate basis assume those 

cases and pay them , 

The bill provide;:: tha t the in:3urance indus try wiJ.l 

set up a system to implemc!nt the plan .;> You heard th is 

mornil'1g Professor Keeton icell you that five ye ar s ago we 

set up a fraudulent claims bureau, which rather strikes 

terror i n the minds of ITDst. people" I '~alleQ thE:: Insurance 

Commissioner within the last week and I soid, IIWhat has been 

done :tor the purpose of i...mplemen t ..lng this assj_gned claims 

plnn? I' He said 1/ "It:. j'G very Elmple " Ar...y pedestr ian who 

is hit by a motor vehicle out-of-state and doesn't have 

insurance can get his Q.pplicat. ion by going to the fraudulent 

claims bureau .. How rr:any members of the pc.bli2 do youI( 

think are going to go to the fraudulent claims bureau to 

get an application? 

Those are fjOme of thE:: things that I think you 

could do as well as setting up a really reaiistic merit­

rating system to tJ:uly penalize wrongdoers" 

MR. " DUNCJ'l .N: I have a question right there. You 

say a truly, workilble meri t -rating system. You mean clear:y 

marking the line for the good and the :tad driver '" 

MR. SARGENT: That's ~ight, based only on moving 

violations .. 
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MRo DUNCAN: Not like your glass-breakage sort 

of thing., 

MR.o SARGENT: Right .~ 

MR, DUNCAN: Now without tak i ng a regulato::-'s 

individual personality into consideration at the moment, 

can a clima te , such as you envison be fostered in a 

state where there is no open rating or competitive rating 

bill involved? Is this part of your recommendation? What 

about that aspect of it? 

MR. SARGENT: Well f answering the second part of 

your question first~ the only way in which I would be in 

favor of opening rating, open competition - and I t hink 

this goes a long way toward the question of marketab i li ty .. 

is to make sure that if an insurer wanted to come into New 

Jersey and compete, I would let him compete provided that 

he gave the same percentage discount to all classifications 

of drivers so as to prevent someone coming into the market 

and creaming the so-called good risks, very low risks, and 

then refusing to write any of the bad risks, He doesn1t 

want those so he doesn't go out and compete for them o Let 

there be compe t ition, but if somebody wants to sompete 

and charge 2 per cent less! then guarantee the public , 

that that 2 per cent less will be charged for all of the 

rate classifications, however many there may be -, I think 

that has something to do wi th market availabili ty " He 8an 

get some of the good, some of the bad, b~t he has to grant 

that 2 per cent for any risk that he writes . 

MR. DUNCAN: Is there such a program abroad today 

anywhere? 

MR. SARGENT: There is legislation that I, at least, 

participated in the drafting of some five years ago in 

Massachusetts. If you would like, I would be more than 

happy to find it and provide you with it: 

I think, secondlY9 in response to your question, 

that if you have a merit rating system u which I agree should not 
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depend on whether you have blonde ha i r and I have b r own 

and so forth , as some rating c l assifications now do, a nd 

whether I am a divorced person a nd yo u are not, as many 

rating classifications now do - - Co llege pr o fe ssors happen 

to be a bad ~isk in the eyes of many pe opleo I t hink these 

are unrealistic , But J think if you penal ize peop le f o r 

being wrongdoers and you set ~p a poin t s y s t e m, wh i ch I 

understand you haVe or did have at l east s ome k i n d o f point 

system in New Jersey, based upon moving viol a tions only, a nd 

then set a dollar price per point that wa s accum lated , 

that you wou ld be amazed a t how much o f a r eduction you 

could achieve for people who d i dn ' t accumulate po ints a nd 

how much of a deterrent you would have wi th regard t 

forcing people not to dr i v e , f o r e x a mp l e , when t h e y new 

that they had bee n d r ink ing ~, Put t h a t deterr ent in s o 

that those po i n t s exist for a period o f year s e It ma y 

b e one thing f o r a man to say " "If I become int oxi c ated, 

I'll pay a fine and leave, II but if he is remi nded every 

year, assuming h e pays his insurance on a yearly basis, 

for five Y8ars by payIng a 50 per cent additional premium 

because of that jrun"ken driving c onvi.ction g I think it has a 

tremendc.us dEt,errent effect " 

.MR. DUNCAN: Isn't t h at a fact riaht now? l\ 

d~unken dr i ver would be penalized by his company p..ither by 

a higher rate or the inabili ty to obta.in insur3,nse, 

MR. SARGENT: That m::tY WEll be~ but. -that. is only 

because t he ' discretion of the insurance company provides 

, that that is so ~ I would require that. he '-'vould be compe.J.' en 

to pay these additi.onal amounts. As a mat.. t:er of f2~ct8 I 

am not sure that isn't a rather desirable wa.y of refunding 

your uninsured motorist fund o 

MR. DUNCAN! One more question about: availabili t y: 

To summarize very quickly then, you don't see no-fault; you 

see the present system basically good 

MR., SARGENT t . I certainly wouldn It 'Nant to leave 

the i mpression that I don I t think t ,here are ma ny i nequ ities 

.. 
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in the present system~' there a.re. But I thi.r.·.k ':'hey car 

be cured 	and should be cured~ 

MR. DUNCAN ~ Bu t without c~ ~f.'~ole b:~.s :Lc 3"nift ., 

MR~ SARGENT: Right~ 

MR.. DUNCAN: Again we are back in Ne~fI1 Jersey ar:.d 

we are very much si ttir..g on t he pl·· oblem ., How what :::!ompani8s 

have you directed. YoL:r at tention to -:''h2~t you might have 

talked to that suggest that because of what you supportu 

they necessarily will open up and write insur a nce i n the 

state? 

MR .. SARGENT: I can c t teJ.i. you that specifically 

in regard to New Jersey I h3.ve asked the quest.ion g "Wha.t 

would you like to be dore !r New Jersey to make it ~ore 

attractive for you to write cusiness? " But I thi~k if 

the insurance i ndustry in any state were toid that they 

car.: get 3. fair and adequate rateD whatever t.hat may be, 

And you have to take into consideration a l ot o f things 

in the determination of rates. One of the thin gs that 

Professor Keeton didn't point out to you this morning 

when he said that there might have :teen a 30 per cent 

increase if we hadn ! t adopted this new system ~ he d i dn ' t 

point out to you the fact that we are just on the verge cf 

requiring that insurance cOITpanies in the determination 

of their rates - and our rates are set by the Insurance 

Commissioner with prior approval - figure in income on loss 

reserves, investment in·::!ome and things of t h a t natu re 

which they had not historically done G How much that would 

result in a saving, I don't know~ I don ' t think anyone 

really wants the insurance industry to lose money o But I, 

for one, would like to know exactly how much they are losing 

or winning., I think there is at least reasonable doub t 

that there are very many insurance companies , if any, t hat 

are truly experiencing an out-of~pocket loss, to use 

Professor Keeton ' s phrase & 

I think when you have a system whereby an insu rance 

company can take in $10 million and give ba.ck some of the 
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$10 million this year and some o f i t nex t yea.r and some 

of it three yea.rs from now and some o f it four and five 

years from now and they have t he use of this money during 

that four- or five-year per i o d o f time; SOJTl.80ne has to 

make an awful lot of money out of the use of that money for 

that length of time , I would like to know 2X2.ctly wIldt 

it is and I think that ought to i~ure gener&lly to the 

benefit of the public buying insurance. 

MR. DUNCAN: I would like to say on t .his invest-"· 

ment income that you are suggesting then that some at:.tentioll 

to the: rate should be given , a responsive ;Jori. of feeling 

that a company should make a profit " But you do question 

at the moment their method in determin i ng whE'the~J: they do 

make a profit or not. 

MR. SARGENT: I thiEk they have been terr. i bly 

secretive about the whole thing3 Maybe things are as bad 

as they paint it for us, hut I don't th i nk t .hey have made 

a very convincing argument, at least to me ., 

MR. DUNCAN: I would like to get your idea of the 

va.lid i ty of this statement, which is called, "A Case for 

Insn.:cance R;::.xe: Reform, II C)"nd caI:>t:.ioned ., i.nvestment. income 0 II 

It says: il ~ "-perhaps t h e most conunon misunderstanding in 

most quarters arising in discussions of so·-called in\"cstment 

income .) Brieflyu the laws and reg~lations of various 

states, including New Jerseyu require that an insurance 

company maintain a reserve from which to reimburse a 

policyholder in the event of cancellation,eithel' by the 

insured or by the company, in a reserve for unpaid claims, 

The core of the misunderstanding is the belief that invest­

ment income on these reserves~ if included in rate-making l 

would result in substantially lower premiums to policyholders. 

Most insurance authorities contend that investment income 

on such reserves should not be included in rate,-making 

statistics ., But eVen if it were included, actuaries estimate 

that premiums could be reduced by not more than 1 1/2 cents 

per dollar or $1.50 for every hundred dollars of annual 
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premium .. !I 

Now the y are saying eve n if you did i nclude i t in, 

it isn~t going to me a n tha t much . I s that a v a lid statement ? 

MR~, SARGENT : I t hin k the onl y i n sura nce author ­

ities that say that you s h ou l dn lt c omput it are ins ur a nce 

authorities that are pai d b y t h e i nsurance industryo 

Secondly, I just donlt know whe ther or not it 

would be as small as they s ay o r mu ch larger, as many other 

people have said~ I would like to h ave s omeone c onduct a 

thorough investlgation of the actual rat i ng syste m and 

once and for all f i nd out exactly what is going ono 

Your Insurance Depar tment u I am sur e o doe s not 

have the facili t ies to c omple t ely e xami ne t his matte r in 

great detail. In Mas s achuse t ts when they present a c a s e 

for a rate increas e , - the Insur ance Department is a ve r y 

small department - they physically walk into t h e heari ng 

room with about 35 Campbell soup boxe s pile d with s tatistic s 

They donlt have any real facilities. The y have some general 

compilations of what is contained in tho s e boxes o Bu t they 

don!t have any facilities for the p urpose of go ing i nto the 

ccmpany l s phys i cal r ecords a nd determining exact l y wha t does 

happen and where the money goes a nd why and h ow much they 

do make on investment inc ome 0 I don't rea l l y be l i eve the 

figure, but I donlt have any proof it is wrong e ither8 

.MR '" TEESE: Professor Sargeant., hav e y o u r stu die s 

taken you to the conclusion that change is ind i c a ted or 

some reform in the present reparations system f or au to 

damage? 

MR. .. SARGENT: 'rhere is no question in my mind ,0 

sir, but 	what there must be change. 

MR.. TEESE: Can you suggest:. som2 tel us? 

.MR. .. SARGENT: I hav e suggested one in t h e pr oper ty 

damage area and I have suggested one in the bodily inju r y 

area as such. I think you ought to do everythin g that 

you can to make sure that all innocent v ictims r eceiv e al l 

of the loss that they are entit.led t o r ece i ve o 
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You have some biC; problems c:s to whF.. t~,12r or Lot 

this means that you ought to adopt a system of comparative 

negligence ~ I agree that it i s a rather arch a i c sys t em 

that provides that if I am 1 per c ent a t f aul t i n a motor 

vehicle accident and you are 99 per cent at fau l t, I can ' t 

recover anything against you o But the tre nd i s i n Massachus e tt s 

- it happened that it went i n to ef f ect the same d ay as our 

non-fault law c We adopted a comparative negl i ge nc e sta t ue 

that went into effect January 1, 1971 I t hi nk t h a t i s 

desirable o 

I think you ought to get rid o f whateve r i mmun it.ies 

you continue to have o 

I think you ought to consider the desi r ab i li t y 

of perhaps some first- par t y insurance, if you want t o c a ll 

it non-fault insurance , as an add i tion to, nut not in 

substitu tion of giving full benefits to the innocent 

vict i ms . That doesn't mean that I want double conpensation . 

What I really advocate is something called a cross-o'ver 

plan or a third-party medical plan , as present l y set up as 

maintenance insurance on our automobiles8 That means that 

I do and you d o a nd e ver y on e else, or most everyone" a~d 

the p r e mi um isn' t very large And if we are invol,\,Ted i :~ 3,0 

Motor v ehicle accident and we h~. t each other, I recover 

my medic al bill s from my i nsurance carrier and you do 

froP1 yours.. Then whichever O1:.e of us finally pre?ails 

in the tort sui t f ItJe arE:: p a id again for the medical bills :) 

I would like to eliminate that by providing that we insur'e 

each otner on a third-party basis, but only as to medical, 

and t :1US avoid the duplication " My med pay carrier pays 

you; your med pay carrier pays me on a non-fault basis " 

Then whichever one of us ultimately wins the tor t suit g 

you treat that victim who won the suit as having received 

an advance payment~ He still has recovered everything, 

even the wrongdoer has haa his medical bill paid, and you 

don't have that overlap, the double compensation, that 

many people, including Professor Keeton, find so objectionable. 
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MR~ TEESE: At the ou tset you i n dic ated you c a me 

prepared to speak on the s ubject of the Cotter Plan. You 

changed your min d and e l oquent ly di s c us s ed the Keeton­

o "Conne .ll Plan and I wonde r i f you care t o make any c omment 

regarding the Cotter Plan. 

MR o SARGENT .~ The Cotter Plan which i s now 

sometimes being proposed b y s ome insuran ce i ndustrie s o a s 

you know Q lS the brain -child of the Ins ura nce Commissioner 

of the State of Connecticut, who is now t h a t s t ate's 

Congressman p William Cotter. I t has many of the same 

faults that I find in the Keeton-ol Conne l1 p lan; tha t is, 

you recover on a non - fault basis f o r a port i on of your 

medical expenses. Excuse me a You a r e r eimbur s e d for 

your medical expenses and a portion of your wa ge los s, 

minus in some instances, at least again, your col l ateral 

sources.. Then you are allowed to rec over agains t the 

wrongdoer in a tort action , except that now in the t o r t 

action, the wrongdoer has an exempt i on from l i ability to 

the extent of the out-of-pocket loss that you have already 

been paid and that is, of course, a s i t should be. 

Bu t when you t r y to r ecove r for pa in a nd s uffe r ing u the 

human loss, you are told again that a l l you c an r eco ve r i s 

50 cents on the do llar of your medical bi l l s " In o t her 

words; if you had $500 in medical bills, you can reco ver 

fer pain and suffering , $250; a nd beyond $500 ~ they le t 

you recover rather magnanimously ,dolla r for dollar So i f o. 

you had $1,000 in medical bills~ you would recover a 

total of $750 in pain and suffering . Again t h at could not 

exclude .some 'extremely serious injuries.. That i s a whol l y 

unrealistic approacho What do you do wi t h t h e person who 

has welfare treatment? What do you do with the Armed Forces 

personnel that are injured and receive free medica l treat­

ment, or disabled veterans? I don l t think pain a nd s ufferin g 

is anywheres near as difficul t to me a s ur e as some people 

would lead you to believen 
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MR." CONNELL: Professor, part of ou r resolution 

requires us to make a study of the present methods of 

compensating victims of automobi le accidents through court 

proceed~ngs with other judicial or quas i- judicia l proc eed i ngs, 

including a possible review -- well, you already talked 

abo~t comparative negligence ~ How do you fee l a bout 

arcitration, a system such as t h at? 

MR. SARGENT: I wou l d certainly b e strong ly in 

favor of the so-called Philadelphia Plan of arb itra t i on, 

which makeS mandatory arbitration of c ases under $3, OOOa 

It has worked f to my k nowledge, very satisfactorily in 

Philadelphia. It is being tried on an experimental basis 

~n Erie County in Up-State New York and I thin k tha t i s 

a very good idea.., I th i nk it h as a lo t of poss i bili t i es " 

MR.• DUNCAN : Pr ofessor , i f you found yourself i n 

~ posit i on wherE you could make a choice and you were 

match i ng off a modified Cotter Plan or Cotter Plan approach, 

all again modifications of the extreme plans, a nd you 

were faced with choosing i letJs say, Cotter in its pure 

form with all the implications that went with it and a 

mandatory med pay plan, mandatory mean i ng it goes along 

wi th t he BI a nd PD , with some provision in changing med 

pa y to a minimum limit of 6 say 9 two, three, four, .f i vethousand 

dollars ~ a weekly i ndemn i fica t ion under that-- now we 

don I t have compulsory insurance i n New Jersey ,~- at least 

from t he cho i ce of the Cotte r Plan and a compulsory, reworked 

med pay plan, what wou l d you favor? 

MR .. SARGENT: Well, I know what the Cotter Plan 

is My difficulty is that I dcn:t know the specifics of 

your modified med pay plan " I am not sure that you need 

either one of them: It is my understRnding - and corr ect 

me if I am wrong - but I was of the opinion and belief 

that New Jersey had "lemporary disability income benefits .~ 

MR ~ DUNCAN :We do" 

MR", SARGENT: If everyone is receivingupractically, 

a portion of t-heir: wages in reimbursement P, which b y the way 
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under the Keeton··O 'Connel l plan he. would have to deduct f rom 

what. he otherwise would be en t itled to , the n I don' t 

think you have a tremendous problem of people who don't 

get prompt and adequate me d i cal a t tention . because of the 

fact that they don't have the money to p a y for it .. 

don't truly believe that in t h i s c ountry ther e are people 

that donlt get adequate med ical a ttention - at least in 

th is part of the c o untry - I shouldn1s s a y that t hroughout 

the country --- but at least i n the northe as t ern section, 

don~t believe that there a r e people who don !t get adequate 

medical att.ention wh en they are injured in a motor vehicle 

accident because of their mome~tary or even permanent 

inability to pay for it . I jus t don't believe it o 

Secondly, I t hink if you already have a system 

whereby everyone receives temporary d isab i l i t y inc ome 

when they are out of work as a resu l t of a ny injury, then 

you don ~ t need non~fault benefits t h a t are applicable just 

to injuries sustained in 'a motor vehicle a c c ident .. You 

already have that kind of coverage and I t hink it is just 

a duplication and an expensive one.. You are wri t i n g an 

insurance pol icy a nd then if you d e duct t emporary d isability 

income and you deduct Blue Cross a n d Bl ue Sh i eld what8 

has he really pur chased? 

MRQ DUNCAN: 1 t hou ght tha t did lend itse l f to 

what you said was one of you r solut i ons - I b uy protectio n 

for' you ;:tnd you buy protection f o r me Q 

MR. " SARGENT:; No . What I meant to say is that 

we already have a system whereby , most people volunt ar ily 

do car ry medical payments insurance .. So I am not talking 

about a new form of insuranc e, a n ew cove rage bein g 

different .. 

MR~ DUNCAN: The only change I was sugge st ing, 

if most people were buyi ng i t - and I don ' t k now t hat that 

is true at this point 

MR" SARGENT! I canit tell y ou specifica lly for 

New Jersey, but I can tell you throughout the c ountry that 
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this is true. A very high per centage o f pea e do 

voluntari ly carry medi cal paymeLts insurance" 

MR. DUNCAN: Wha t woul d be illogical about the 

next logical step t o not change t he system nd m rel y 

make it mandatory to c arry me dica l p a yments? 

MRo SARGENT: That I do nlt ob j ect to at a l l . 

You were adding on the wa ge port ion. To make mandatory 

medical payments coverage Q I wou ld b e strongly i n f avo 

of on a first-party basis or a th i rd-party basiso 

MR . DUNCAN: I see. Suppose med pa y wa s not 

reworked 

MR. SARGENT: Was not what? 

MRo DUNCAN: - - was not rewo r ked, but you c ould 

purchase as an opt i ona l benef it from the in urer a we ekly 

wage be nef i t loss. , . 

MR 0 SARGENT: - ~. which you already can anyway. 

Anything anyone wants to v oluntarily b u y for hims elf is 

fine. But I think there is something basically wr ong i n 

compelling me to insure myself against my losses which 

someone else causes o 

MR .. DUNCAN: So y ou are for t he med pay as isu 

as a l ogical choice between Cotter a nd this possiblt::: plan? 

MR .. SARGENT: Tha.t I s right. 

MR 0 DUNCAN ~ New how am I protected in t:.rd.ti 

state for tha t uninsured driver Q for that man who is 

neither c ompelled nor does he b uy insurance II other than 

the UCJ Fu nd? 

MR." SARGENT: You are talking now just about 

your medical bills? 

MR .. DUNCAN: Yes,. 

MR. .. SARGENT~ If you have purcha sed wha t I call 

this third-party medi '=.::al, it specifically provides that 

in the event that the:t:e is not a ca.rrier against whom 

you can proceed for your non-fau lt, third-~party medical 

benefits u then you can recover a ga.in3t your own company 

exactly as you would t oday. 
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fv1R 0 DUNCZill; I mayb e gave the wrong impression. 

I should say in terms of economic l oss, no, but in t erms 

of pain and suffering, whe r e do I go? Supposed ly in this 

state I can go to UCJF, The Un s a ti s fie d Judgment Fund, but 

I have to be put to a lot of inconven i ence t o do t hat o 

MRo SARGENT: Certainly it i s des irable where 

you have a cost factor t o a l ways h a ve uninsured motoris t cover­

age anyway 0 

MRo DUNCAN: We have optional uninsured motoris t 

coverage in th i s states Would i t al s o be logical u i f you 

follow that line of thought, t h at uninsure d motorists 

then would be part of the compu l s ory package ; not c ompulsory 

in the sense that everyone h a s it g b ut i t woul d be part o f 

the package that must go t ogether? 

.MR 0 SARGENT: The only r eason why I wou l d 

s u ggest that it might be better to h ave it compulsory is 

because too many people don ' t u nders tand much about 

insurance until they have some diff i c ul t Ym I don' t t h i nk 

the average In3:uber of t.he public unde rs t ands the diff erence 

between tort property damage and c oll i s i on, for example D 

or bodily i njuryo Th e y simp l y know they ge t a bill f or 

a certai n amount of coverage a n d t hey hope they ne ver 

have a ny t roubleo I think if you don ' t h ave uninsured 

motor i st c o verage, compu lsory u mandat o r y u tha t a n awful 

lot o f people mi ght decide for a sav i ng of a f ew dollars 

that they a r e not goi ng t o e lec t i t when the y really 

don ' t know what they are g i ving up. 

MRo DUNCAN: If then the total pac k a ge is BI g 

BD, that we are envisioning a t the moment , med pa yu 

compulsory and uninsured motor ist, you wouldn ' t r e ally 

need an Unsatisfied Judgment Fund then, would you? 

MR. SARGENT: ' Well o you s ti l l have t h e p r ob lem 

of the pedestrian who is inju~ed and doesn' t own t h e car ~ 

If he is hit by an uninsured Cdr , h e h as no plac e t o go 

if you don't have an Unsatlsfied Judgment Fund~ Ther e 

are some other areas where you are go ing t o h ave s ome ga p s 

if you don't have an · Ininsured Motoris t Fund co 
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MRo BROWN : Pr o fesSo r, I want to s ay I a pprec iate 

your remarks a s far a s union c ontracts a re concerned 

and I think you realize not onl y i n au to i nsurance b ut ' n 

health we have a serious p r oblem i n the country a nd 

that is why we are talking abo ut a National He a l th Ac to 

In fact, I th ink one o f t he Sena tor s from you r s t ate is 

i n volve d in it n One of t he big t h i ngs we a re f a ced with 

i n the stat e is the return on t h e do llar. In other words , 

i f you talk about commercial health and accident , i f you 

talk about Blue Cross, they are in the area of o pe r a ting 

expenses anywhere from 1 7, 18 t o 20 per cent, where you 

get a good return in benefits a s f ar as this t ype o f 

pur chase is concernedo But y et with Ke eto n -O' Conne ll and 

Stewart from all the fac ts and f i gure s we have b een able 

t o a ccumulate , we drop to this big 14 1/2 cen ts on a dollar 

as far as re t u r n s goo Can you give me an a n s wer on t hat? 

MRo SARGEN.T :_', I think that that 14 1/2 pe r cent 

f igure is completely erroneous What they do is 3ayo 

that a certain amount of the premium dollar goes for insurance 

overhead and supposedly that will stay pretty much the same . 

The a c qui sition cost will probably stay about the same . 

Then t hey say a certain amount is pai.d over to the innoc ent 

victim and in New York,Spec t a t o r s Insu~ance by States, 

i ndicates that that figure is somewheres in the vic i nity 

of 6 5 or 68 per cent roughly_ Then Keeton, O'Connell a nd 

Governor Roc kefe l ler take from that and say, well, of course, 

out of that you have ~o pay the attorney and, of course, 

there are many claims where there is no attorney; and then 

he is receiving to seme extent double compensation, so tr..ey 

deduct that too,to the extent that you had Blue Cross 

and Bl ue Shield. Then they say above and beyond t hat, 

quite a bit of that dollar is paid for pain and suffering 

and that isn : t a real losso Finally they saY6 the only 

economic loss for which he is being reimbursed and which 

he hasnOt already been reimbursed for is 14 1/2 cents" 

That is completely irrelevanto 
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1'1R., BROWN: 'r'l1en what you are a c tually sayin g is 

the return on the premium dollar is as great u nd e r our 

present system of automobile insuranc e as i t i s, we will 

say, with any other type of s ystem , Soc i al Security , Work­

men IS Compensat.ion, Blue Cross o r Bl ue Shie ld? 

MRw SARGENT: No , it i snlt But I N u l d l ikee 

to point out to you why not. I t is h igher t han for ork en's 

Compensation . There is no ques t i on a bou t i t . But Workme n 's 

Compensation insurance is ch eaper and returns a b i gger 

percenta ge of the premium dollar to t h e v i ctim f or ne 

very interesting reason that doe sn l t exist i n the aut omobi l e 

insurance and, that is, number one , tha t t he pe rson who 

is carrying the insurance is in r a t her f irm c o ntrol of the 

ci:-cumstances under1..vhich a possible i n ju. y.an ar~se c 

He has great lncentive to make hi s plant s a fe , t o re i re 

his employees to comply with safe ty regula t i ons, e tc And 

he ~nows, if a n injury does occur, he probabl y is go i n g 

to have a witness to ito One of the other e mployees o r one 

of the supervisory people will be witnesse s and h e won' t 

have many fraudulent claims. 

Contrast that with the automobile~ What control 

do you and I h ave over the mi ll ions of people that may 

pass by us in any state in the un i on where we may drive ? 

What cent.rol do you and I have over whether o r not there 

will be people who in unwitne ssedusin gle -ca r i ncidents claim 

re1.mbursement? Under Workmen's Compensat i on, it doesn't 

matter how you received the i n jury a s long a s you sustain 

it on the job, arising out of the general scope o f the 

employment.. In automobile insur:lnce, you are only e nt itled 

to receive paymen-t;.,theoretically, for injuries that a ri se 

in that motor vehicle or ge t ting into or ou t of ite Th t 

is entirely different. You ar e going t o h a ve a n aw f ul lot of 

litigation on the subject as Kemper said., as to whether or 

not the injury really is assoc i ated with t h e aut omobi le 

incident that is insured agains t and you a r e going t o 

consume a tremendous amount of money in that This wh ole 

81 




r' 
~, 

concepto I t h ink l i s ger mane t o y our que s t'on o f li t iga ion . 

J us t ice Clark also sai d i n h i s i n d ictment o f non­

faul t i n s uranc e that i t is a mi s n omer r e a ly t o s ay non­

faul t i nsurance , and t hat automatic ally means t h a t you a r e 

not go i ng t o have I i t igation a n d t he e x pense tha -t go e s 

with it ; wh ich is what you are concer n e d with , h ow much 

you a r e go i ng to eat up wi t h expenses 

MR o BROWN : It i s just a shame t hat J u stice Clark 

0a n d o ur Chief Justice didn Ot get t oge the r We might be 

in better shape . 

MR 0 S ARG ENT :.1 I am awa re of hat Ch i ef J u st i c e 

We i ntr a ub h a s h ad to say about the s ubj ec t. 

MRo BROWN : Th e other b i g ques t ion , o f course , 

t hat b o t her s our people , a nd I a m talk i n abo t the 

wor king men u a s far a s o u r state is c onc e r ned g and that 

i s the non-rene wal and cance l lati on problem~ And I 

apprec i a t e you r r emarks on the bumper-impac t law i n 

Florida. But here we have a fellow who i s ma k ing a nywh ere 

from $5500 to $7500 a yearo He has his home o he has h i s 

childr en t o s upport and everything elsee And sudden ly 

for the most ridicu lous r easons o eve n under the morator i um 

c a l l e d by our own Commi s s i oner u we have h a d these cancel lations 

and non~renewals wher e the man just c a n ' t get i nsu r ances 

He has to dr i ve b a c k a nd for t h t ,o work e He needs his 

a u t omobi l e u but he just can 't buy insurance at a pric e 

he can afford a He i s t h en thr own i n this area not, only 

of ass i gned risk o but what Mro Duncan was talking about v 

the New Jersey Claim Div i sion o wh ich we find is useless 

because of the way it i s op€cated. The insurance compan ies 

take the better part of all the insured and t he ·risks 

they don ' t wa.nt to take go back t.o th i s financial r i sk 

plan that we have in New Jerseyo Do you believe that 

there is anything that we could possibly do o going along 

with your private system, as f ar as c anc ellation dnd non= 

renewal are concerned? 
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MR. SARGENT:. _ The onl y t h ing that I can sug es t 

to you is a provi s ion in the Ma ssac usetts l a t hat 

was pa ssed, whi ch I had some t hing t o do with i nit i al ly, 

at least, wh i ch prov ided that an i nsuranc e carri r o u .!.. 

not refuse to renew and c o uld not canc e l a ny p ~ rson 65 

years of age or over if saCR pers ori. had ' b e en 

S 0 insu red wi th t h em for t hree years - o r you can make 

it whatever pe r iod you wan t - unle ss t h ere was pro o f of 

nonpayment or unless they had been co nv ic ted of some 

moving vio l ation. You cou ld just not r efuse t o in u r e 

them. That was the only tru e c o nsumer-protection fe a ture 

of the insurance bill and the insurance industry thr eat e ned 

to leave t h e state , '.en mas se , unl ess t h at s ect i n w~s 

deleted and t hat i s one of the things t hat h e Governor 

gave i n on and it was deleted Bu t I t hink t h a t is t eo 

kind of thing that someb ody s ooner or later has got to 

have a showdown with them on. I t h ink it i s t errib l e g 

as you suggest, that you insure a man f r om the time h e 

enters the driving age or at least has his own c a r, 

perhaps in his early 20 ' s, and he gets to be 60 or 65 

a nd they have never p a id a penny on his behalf and he 

has paid thousands of dollars in and just because h e is 

now more likely to have an a cc i dent , they wan t t o get rid 

of h i ma 

I think it is absolutely a foolish sys tem which 

says in the years when a man is least productive g we are 

going to charge him the mos t for i n surance ard i n t h e 

ye a rs when he is most productive i we charge him the least. 

What they a:ce re2.lly dcing is saying, aWe don ' t want anyone 

on the road except young drivers or old rich dri ver s o ll The 

only people t~at are rea.lly penal i zed are the poor e The 

rich man or young boy can always get insurance i f he pa ys 

for ita I think we ought to figure out t h at everyone is 

going to be young, middle-aged a nd aged some time and you 

span it out overthat .period of -time .and let .them pay the 

same rate '_throughout their lifetime, subject t o inf lati ono 

.MR. CONNELL: Professor Sargent., on behalf of the 
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ommissi on , we certain ly want to hank you ver y, very 

much fo r coming down here and taking the time t h at yo 

did. We apprec i ate your remarks ., We have a l l learne d 

a gr eat deal. 

I take -this opportu ni t y now to adjourn until 

2 : 15 ; at wh ich t ime the fi rst speak er wil be Arthl 

lake , followed by Wi liam Mur ray o Richard Moor e and 

Pr 	 fe sso r Tu a n a t 3 :00 oiclock p foll owing that will 

e Phi l -',AuerJbacb 0 Mr. W. J. Rober tson and Mr . Henry Le qowski 

[ Rece s s f or Lunch] 

fternoon Se s sion 

MR 0 CONNELL : entlemen" I e xpecte d 0 r Cha:crman 

o b e he e b y now but h e isn i t. So I am go i ng 0 take 

he liberty of ge tt i ng t hi s se s sion unde wa 7 ~ 

Our irst speaker t h i s afternoon wi l l be Arth ur 

lake, an a ttorne y f r om Jer sey Cityo 

A RTHUR J. B L A K E: Thank you, Mr., Co nne l l . 

There has been a great deal sa i d here this morning 

;:;y Professor Keeton and by Professor Sargeant. I shall 

attempt not to duplic ate in any wdywha t they have said" 

a lthou gh I must confess that some ot my ideas that I 

intend to expr ess may be repetitious~ 

I have s-c.bmitted a statement to the Commission. 

My par ticular purpose in commenting today is ·t.o point out 

what this is going to cost the public if no-fault is 

enac ted. I have outlined them in my statement. I would 

like t he privilege of just cornmenting on them" if I mayo 

The first thing it will cost, the public is: 

Damage to the automobile D regardless of how sustained, is 

not covered~ One may purchase coverage by a collision 

pol i c y o as you can today, but the cost will be greater 

because there is no subrogation allowedo 

Medical bills and hospital bills are not payable 

under these plans if there is another source~ Under present 

Blue Cross and/or Blue Shield, there is no subrogation, 
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but i f Blue Cross and Blue Shie ld are going t o pic k up 

these benefits under the no-fault p l an, ei ther the c ntract 

in Blue Cross ~ill be changed to a llow subroga ti on or the 

Legislature will allow i t and it will there fore incr a s e, 

if it is not allowed, the cost. of the p r ese nt B u e ross 

or the s o -called no-fault i n sura nceo 

Blue Cr oss and Blue Shie ld conta i _ l i mit s o f 

the number of days of hospi tali z a tion and it is ve r'y e asy 

for Professor Keeton to say , "You can buy what y ou wa n , " 

but if Blue Cr oss is going to pay for ace' d e nt s o f t hi s 

~ature and you u s e up the time on the pol i c y which yo 

are allowed for hospitalization and t h en yo have a ser io s 

il l ness which is not covered b ecause y ou h ave us e d the 

time allowed, you have suffered a sever e loss. 

Where the employer pays wage s o r t h r e s a 

plan, either 3tate or private , to pay for l ost time for 

noncompensable conditiuns, there is no benefit unde r this 

plan. The question, therefore, is: How long wi l l priva t e 

plans pay for this coverage which is being utili z e d by 

this no-fault system? 

There is a lso the problem of the loss o f s i ck 

time.. If a person working under a union contract h as a 

guarantee of 30 days of sick l e a ve a n d h e use s 25 of t h o e 

days, he has suffered a loss for which there is no c ompen­

sation under the present plan submitted. by Profes s or Kee t n 

and other expondents thereof~ 

Th ere is nothing in these plans f o r t he l o ss of an 

eye, a limb or a permanent injury. There is no c ove rage 

for accidents outside the state. To have t his cove age, 

a person must buy more insurance o 

Under all of these p lans, the larger the f a mi ly 

of an indivi dual, the larger the exposure bec a use you 

have more people generally in the c ar and the cos t would 

be larger for limited benefits . 

People uSlng their cars in pools to go to wor k" 

back and forth, in which wage earners are rid i ng , would 
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have greater expense for their coverage because there 


is more exposure. 
e. 


The scarred, the maimed, the crippled, the dead ­

under most plans permit tort recoveryu but who pays for 

the extra coverage? 

These are merely ten items that have occurred to 

me as being something that is going to cost the public 

if this type of insurance goes through 0 

I have heard a great deal this morning a b out 

pain and sufferingQ Professor Keeton put a label on it, 

up to $5 f OOO, up to $10,000, whatever h i s figure. It 

seems not only in the courts today but in perhaps c onsidering 

this problem, we are forgetting that this is a nation of 

individuals and there is no individual who has a case 

which is not serious to him. And nothing is more serious 

to an injured person than his injury, regardless of who 

thin k s it is serious or who thinks it is not., 

Mro Chasan was here last week and Mr. Selikoff. 

Both of them covered a great deal of territory in the comments 

which they made. Professor Sargeant has eloquently covered 

the p ic t u re so far as opposition to the no-fault is concerned 

~~nd also made recommendations to this Commission of things 

which he feels will workQ 

I can talk longer but I shall not because 

repetition is something you gentlemen do not need" 

I 'Would say to you that I endorse wholeheartedly 

what Professor Sargeant has sald. I add the comments which 

have enclosed in the memorandum and thank you for the 

privilege of being heard. 

MR. CONNELL : Are there any questions? 

!JR. BROWN: Just one thing I would like to point 

out, rather than questions. Number one, under your state­

ment, damage to the automobile ~--Do you do much travelling? 

MR. BLAKE: Do I do much travelling? 

MR. .. BROWN: Yes. 

MR." BLAKE: Yes. 

MR" BROWN: Do you realize how many automobiles are 
, . 
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f loat ing aro und this state with dented d oors nd ~ de 

because people are afraid if t h ey t u r n t em in , -the y wi 

be cancelled out? 

MR. BLAKE: That 1S a p rob l em. '1: e re i s no 

question about it. 

MRo BROWN: It is a real serious p roble m. 

S o even nde r the to t s y ste mo t he 

present system we have, people wh o buy ins r a nce a nd pay 

for insurance are unable to collect for fear o f cance at i n 

and non-rewal. 

MRQ BLAKE: I donlt know the r eason. So I can it 

argue on that point. 

MR. CONNELL: Any o t her questi.ons, gent l emen? 

(No response.) Thank you, Mr. Blake. 

Our next scheduled speaker is Mr. Wi.Llia J . 

Murr a y, who is going to defer to MrQ Philip Auerbach , a n 

attorney from Monmouth County. Mr. Auerbach, a r e you 

representing a group here? 

PHI LIP G. A U E R B A C H: I am repre s en t ing 

the Trial Attorneys of New Jersey, Mr. Connell a 

As Arthur Blake has said to you f there i s not 

too much that we as trial lawyer s can tell you that y ou 

have not alre a dy hear d o r will hear abou t 0 

I think if we are in a peculiar pos i tion to t alk 

with a degree of expertise on any particula r area , i t 

would be the approach of the individual to hi s d a y i n court . 

I know I have tried many civil cases and I h a ve b een i n 

workme nls compensation and I think that my breth ren in t he 

trial bar would agree that there is a fee l ing b y the litigan t 
~ 

after he has had his day in court, whether he has b e e n ~ 
succe ss f ul or unsuccessful, that justice was me t e d o u t . ~ 

LLJ 

So o n an ind ividual case basis, the present system wo rks. ~ 
t;; 

Obviously, the proponents of no-fault could not say i t ~ 

does not work on an lindividual case basis. ffi 
-., 

The problems which they point out are on the 
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entire systemo They seem to indicate that there is a 

growing backlog of cases They indicate that quicko• 
payment is required. They indicate as well that the tort ­

feasor should be entitled to payment a l ong with the 

individual who was free of neglecto 

Let me just say a few things about this 6 if I may~ 

The Department of Transporta tion through the auspi c es ofg 

the University of Michigan - I know you are probably familiar 

with it - had a study of public opinion about the p resent 

system. Of those who were questioned, 65 per cent favored 

the retention of the present system; 22 per cent were opposed 

to ito Of the 22 per cent who were opposed to itu many of 

them brought to mind some of the questions which Mro Brown 

has brought up. The principal objection to the insurance 

system was high cost unavailability of insurances Onlyg 

2 per cent of those who objected to the present system 

found any fault with the system under which we now l ive. 

So, generally speaking, the people are satisf ied wi th the 

systemo 

Certainly there are problems in ite I don et think, 

for instance u th a t the adoption of no-fa u lt will b r ing 

a b out a qu ick payment to the individual who suffers economic 

l osss We have been told that under the no- fault syste mo 

i f ther e is any other source of payment for medical bi l ls 

or for loss income, the no-fault insurance carriers will 

defer first to that type of payment" Now can yeu i ma gine 

an i nsu rance company making a quick payment for medical 

bills when they feel there might be Blue Cross or Blue Shield 

coveraget/without actually investigating whether under an 

employer's plan the individual is ent i tled to recover for 

his medical bills or economic loss? I can ito It would seem 

to me tha t under the no - faul t system t .here will be de lays 

as a result of the investigative process and there wi ll 

be quarrels with the insurance company 5 

I would not stand before you and suggest tha.t 

the present system is perfecti that there is not room for 
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i mpro ement~ As mos t o f y ou ge n t lemen are awar e, we h ave 

b een i n t h e throes o f di s c over y i n a tte mpt i g t o de t ermine 

what way s i n which the premium pa er ' n New Jerse wou d 

b e s t b e a s s i s ted a 

Two of the a r e as o f cha nge wh i ch our e mbers de m 

f e as ible would be in the area of f' rs t-party o verage 

and compul sory a rbitration . I t h ink , f or ins t ance , a 

ill might i nclu de a mandator y re quireme n t t hat t h e 

i ns rance carriers provi de no t only f or medical paymen s 

l os s but a l s o fo r e c onomi c loss. I know that the Mot or 

Club r i ght now wr i t e s a pol i cy which include s such a t ype 

o f pr o e c t i on. 

Cer tallliy u nder t ha t p r ovis i on, n ' nd i v i u a who 

s o des i res it can obtain a qu ick r e cove r f r is medical 

b i s exp nded a nd for any economic l oss. 

Mo st o f our me mbers as wel l h ave een enthused 

a bou t the compu l sory arb i tration plan wh ich i s in ac t i on 

n ow in Philadelphia and in Pennsylv ania . I know that al l 

o f you gentlemen are qu i te famili a r wi th the pla n. But 

for the record might I say that they have been e x t r eme l y 

suc c essful with t h a t plan in Pennsylvania and i n Ph i ladelphia 

part i cularlYa I unde rstand after speaking wi th the8 

a dmin i s t r a tor of the pla n, tha t they _ di spose of more 

cas e s by way of compulsory arb i t r ation in the Ci t .y of 

Ph i lade l phia than they do in t h e entire court system i n 

a part i cular year and that they can dispose of the se 

c ases within a period of s ix months. As you are aware , 

an individual in Pennsylvani a who has been subjected to 

a rbitration is entitled to a n appeal as a matte r o f cour s e. 

Statistica lly only 8 per cent of al l the people who have 

s at as l it i gant. s in arbitration will t ake an a peal and 

o nly 3 per cent will actua lly try their cases So compul s oryo 

a rbitration has actually disposed of 97 per cent of all 

of the "minor claims." I think this is a system which might 

prove beneficial in New Jersey. 
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I was going to conclude by referring you to a 

statement that was made by Joh n A. Volpe . united States 

Secretary of Transportation g but I will j u st give the 

essence of what he saysr and that iSH there is no e asy 

panaaea - this is a very complex problem~ I hav e been 

sitting back admiring the amount of work you gentlemen 

have done and the knowledge that you have on these pr oposa ls 

It is a complex area There are alternatives and heo 

s u ggests that we move slowly and that we mov e by way of 

experience and I would vouchsafe that idea . Tha nk you s 

MRo CONNELL: I just want to ask one ques tion" 

Mr~ Auerbach.. Representing the trial a ttorneys of 

New Jersey, what is their pos ition with regard t o compulsory 

medical payments r just quickly? 

MRo AUERBACH: Well" we haven 't r e a ched the point 

of dec i ding whether or not we would be in favor of compulsory 

med ical payment s o I think almost all our membe rs c er tainly 

feel t hat some type of first-party coverage shou ld be 

brought about so that the policyholder volit i ona lly, at 

least, can obtain it. We haven't yet discussed the 

compul sor y a spec ts of it~ 

MRo CONNELL: Any other questions,. gentlemen? 

[No responseo] Thank you very much e Mr~ Auerbach~ 

Mr~ Murra Ye an attorney from Jersey City. 

WILLIAM J. MURRAY: Good afternoon 11 

gentlemena I am appearing here as Chai rman of the Committee 

against No-Fault Insurance on beha lf of the Hudson County 

Bar Association .. 

I did appear before this Commission on January 29th 

with my two associates and we went into the subject in 

quite depth and e franklyu there is not too much I can say 

after hearing Professor Sargent , and the other gentlemen 
lltoday pertaining to t he lIifs8 ands i and buts of no-fault. 

But basic ally if we would examine the insurance industry 

todaYi we would know that first-party coverage is really 

no-fault coverage. For the year of 1969, as compiled by 
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t he S ate Fa r m Mutual Aut o obile I nsuranc e Compa n y , 

f or fir s t-party coverages for that ye a r , t h e t ota l o f 

t he premium dollar was 45.4 per cent: wh e reas f ault, t h ird ­

party coverages, t he amount of the premium dollar was 54 0 6 

er c e nt. The most interesting ite m of a 1 i n the bre ak­

~own as to personal injury and PD i s the f act tha t out 

o f t h e total amount of the premi um dollar, 53 86 wa s paid 

or vehicle damage, both comprehensive , col lision and 

also the th i rd-party loss. 

~n re gard s to the high f a ctor of t h e CO.:J t of 

"his c v erage on property d a mage, t he report hat a s 

s ubr.d tted by Dr b Will i a m Hayden, Pr esid e t o f the In ou r ance 

I n s ti t u e for Highway Safe ty , to the United S tates Senate 

i nvestigation , ind i cated - and these are s tat ist ' c s ­

s t o f ront-end damage at 5 miles pe r h our f o r a 1 9 7 mode l, 

' t was $3 3 1 06 9 : as to a 1970 model, t he cost of t he d amage 

wa s $215 640 So definitely we can see if we p roceeded0 

with a bumper statute, as was stated here b efore , to cut 

down any damage caused by that type of impac t , we c ou d 

see the savings immediately. This is further i ndi cate d 

at the different sta ges o f speed "and -the damage ·t o __the 1971 

models is greater. 

Now in New Jersey we had the rol l - on o f c verage U o 

This was not a compulsor y insurance; i t was a r oll -on . 

What happened is the insured would have to reject t he 

particular coverage. The same s i t uation could be brought 

about in New ~ersey by pass i n g a statute whereby the r e 

would be a rol l -on for medical pay and also for loss of 

income. Just for your enlightenment, in regar d s to a 

$5,000 major medical, the particular premium rate f or a 

six-month period is $6,,80 on your b est risk~ Well, .he 

wo r st r isk , would be the $22 0 400 As to the cost f or a 

six-month loss of income, based on $50 a week, the amount 

waul d be $2 • 40 • 

As far as the major medical provision, there is 

the right of subrogation and under the present c o st ana lysis, 
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you don Ut apply the collateral source r u les In other 

words o you do not get credit g the car r i er doesn i t get 

credit for Blue Cross or any other private plan9 The 

implementation of it would be on t he roll-on t h e same as 

coverage U that we have o 

I think the basic element in the insurance business 

today in New Jersey iSg number one , the carriers not 

wi sh i ng to write in areas such as Paterson o Newar k 6 J ersey 

CitYo Camden and Trenton 6 because of their b a d experience 

in their comprehensive, their personal injury a nd pr operty 

damage. 

Now we all must concede one factor, that a n 

insur ance company, if it got the proper classification a n d 

got the proper premium and they made a profit, would write 

the risk o The oqly question is: How do you solve the 

pressing problem of today of getting insurance to the 

indi v i dual; The only way I feel that you can solv e this 

problem is by passing a no-prior rate approval bi l l with the 

anti -trust provision tacked into that law where if there 

is any getting together to fix the rate, you still could 

have the Commi ssioner of Insurance investigate and prose cute 

thatQ 

Also to the answer of the problem of u ndercutting 

on a part i cular classification o you could also have an 

unfair insurance practic e acto The guarantee to make s u re 

tha t we would h a ve c o verage i n areas tha t a r e not productive 

woul d be that it wou ld be mandat o r y f or the par ticula r 

c arriers to wr i te i n that area, so they couldnit get the 

cream o f the crop in other place s.. I feel with the proper 

supervi sion o with the manpowe r the Commi ssioner h a s which 

could be to use in policing rate-making , the se c onditions 

would not arise o I t hink the situa tion could be c orr ected 

I would like to further state that we do ha ve in 

New Jersey a law whereby t here are only two reasons for 

cancell i ng a policy, one, I believe, is drunken dri v ing 

a nd the other is revocation of a license.. What t ,he public 
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has been confused about is the fact that Commissione r 

Clifford put a moratorium on for 90 days for non-r e newab le 

situations But in New Jersey we ha ve a s tatute pertainingo 

to that and the on l y correction I can s ee that would be 

needed would be the fact tha t we would h a ve to do someth i n g 

about the companies not renew ing . I thi n k i f t h ere e r e 

guidelines put into being, the compa nies wou ld f o llow 

them g and I don't think in the State of New J er s ey the 

pres i dents of big insurance companies woul d ever become 

involved in fixing a parti c ular rate b e c a lse t he y are , 

as are the majority of peopl e, honora ble people a nd they 

are trying to do a job~ 

MR. BROWN: Mro Mu ray , it is h ard for me to 

believe you, who are an a ttorney, could be s naive as to 

make cthat stateme nt as to what the good i n s r a nc e ompan es 

are go ing to do as far as fixin g rate s.. Let me put t hi s 

to y ou p as an attorneyp as a trial attorne y: What is 

the fee for the average compensation c a se in t h e Stat e of 

New Jersey? 

MRQ MURRAY: Are you talking about workme n ' s 

compensation? 

MR~ BROWN: Workmen's compensation. 

MRo MURRAY: It runs abou t 18 per ce n t . The 

carr ie r pays a fee of roughly 1 2 pe r c ent of the a ttor ney 's 

fee and the petitioner pays 6 per cento By statute youg 

are authorized to get 20 per cento 

MRe BROWN: Wou ld you say that unde r t he t ort 

system right now it runs around 33 1/3 per cent? 

MR " MURRAY: 33 1/3 per cent plu s cost, or s ome 

attorneys take 40 per c e nt 

MR. BROWN: The par t that amazes me i s the on l 

thing every attorney we have h a d testify so fa r - although 

this Commission's job is to go into the problems of insurance , 

why people are denied itu why the co s t s are so hi gh , why 

the working people just can't get their hands on i t - c an 
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talk abou t is that somebody is putting t he ir hands in 

your lunch box and you people don!t like it~ 

Why do n ' t you come outu as attor neys, and give 

us something besides your fancy figur es on bumper s ~ We 

know this. But why donlt the trial attorneys, the Bar 

Association of New JerseYg gi ve u s someth ing that the 

Commission can lend some wei gh t tOg as to what c an be 

don e? 

MR. MURRAY: I am glad you asked that que s tion 

because I kind of anticipated you would becaus e I was 

down here last time ~ Frankly from a pe r sonal poin t of 

view~ I wouldn't care if they terminate d the pract ice of 

law in the St a te of New Jersey b e c a u se then I woul d just 

go to medical school ~ 

MR~ DUNCAN: First of all, j u st to get myself 

clear - I don i t have a radical statement to make of any 

kind - i f I u n der stand you correctly, obv iou sly you t a ke 

the t ack that no-fault, as Professor Sargent has put it, 

doesn't take a place in your considerati on at t he moment. 

You addressed yourse l f to things that you think could be 

done to solve the avail a b ili t y prob l e mQ 

MRo MURRAY: Yes .. 


MR ~ DUNCAN: I wanted to be sure that I unders t ood 


what you we r e saying. First ! open competition would be one 

of you r thoughts u representing the Hudson County Bar 

Association. You go on record as advocating this, 

wi th safe guard s " 

MR 0 MURRAY: Right u 

MRQ DUNCAN: with proper safeguards~ You want 

the right for a company to earn a profito 

MRo MURRAY: Yes ... 

MR. DUNCAN: I would like to ask you t h i s: If 

one of the reasons we are here today is that companies 

aren't, or they say they a r e note earning a profit becauseg 

otherwise I don't th i nk we would be her e today, I would have 

to ask you if you thought personally or whether the Bar 
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thought that a state-operate d fund c o u ld o pera te in the 

same manner and operate at a lowe r c o st I th i nk ma ybe we 

should once and for all dispose of this i f, indee d , i t 

can be disposed ofn 

MR. MURRAY: Well, pe rsonally I hav e been i n volved 

ln Fund cases and I think the pa r t i c ular e xpe rience we h ave 

had in the State of New J ers e y wi t h the operation of t h e 

Fund has bee n very unsatisfacto r y f r om t he a ttorney ' s point 

of view, from the plaintiff's point of view~ a n d also 

from the Judiciary's.. I think Mr ~ Capozz i stated t h ey were 

on the brink of bankruptcy two yea rs agou 

"MR." DUNCAN: I u nder s ta nd wha t 0 r e s a ying 

about the UCJF " Address i ng ourse lves to the fac t t ha t here 

are factions abroad that might s uggest j,t is bes t f \")r t he 

private sector to ge t out o f the a utomob i l e insuranc e 

indu stry, period, in this State , and t hat t h e S tate o f Ne 

Jer sey should take upon itself that wh ich is necessary to 

operate and set rates a n d sell and provi de the service ­

do you have any feelings on that matter ? 

Iv1R " MURRAY: Well" if you had individuals who 

knew what they were doin g - you could ge t them f r om 

insurance companies and pay them - and divorce poli t ics 

from the situation and have it an i n dependent o peration , 

would see no re a son why it could not be done. But we all 

know what happens with governmentc You have bureau crac i e s 

and things of that sort and you have turnover in per sonne l 

because of politics. 

MR. DUNCAN: Then your personal feeling is that i t 

could not be operated successfully or as successfully 

as the private sector is now operating ito 

MR~ MURRAY: I donlt think it coul d be ... J don l t 

think they have the know-how fo r it. 

MR ~ CONNELL: Thank you very much # Mr o Murray ~ 

At this time I wou ld like to call Mr " Robertson" 

It is a little bit out of order, but I understand he has 
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a problemG He has promised he will be brie f& 

WILLIAM ROB E R T S O N: My name is 

William Robertson. I l i ve i n Ma r lton g New Jerse y, and I 

am representing the South Jersey Claims Men's As s ociation o 

Mr. Chairman and distinguished committee: We 

wish to thank you for be i ng gi ven the oppor tunity to testify 

h e r e today~ The report you are a bout to he a r is r espectful ly 

submitted on behalf of the executive committee of the 

South Jersey Claims Men's Association, a group of de d i cated 

claim adju sters who have de voted uncounted years of service 

to this i ndustry" in what we feel h a s been a profe ss ional 

manner., 

MR .. CONNELL: Mr . Robertson, may I i nte r rupt and 

ask you to do us a f avor o becaus e we do have a commitment 

to Professor Tuan ,) Could you just s ummarize your report 

rathe r t han re ad the entire s tatement i n detail. 

MR " ROBERTSON: Can I skip portions of i t, sir? 

MR o CONNELL: Yes, please., 

We feel the present premium dollars spent by each 

auto pol icy ho lder c ould be mu ch mo r e pract i c ally ut ilized o 

By pr oper ut i lization of these dollars y we sincerely feel 

t h at the insured driver or passenger could properly and 

adequately s u stain hi s normal manner of living wi thou t 

financ ial worries brought abou t by injury sustained in an 

acc i dent II ser i ous enough to be disabling either tempora rily 

or permanently .. 

We wish to propose to you th at no drastic changes 

are needed in our present tort syste m .. We are not proper ly 

utilizing the tools we have at our hands in their most 

advantageous mannero 

We wish to discuss various portions of the standard 

family auto policy and suggest how they could be used in a 

way concurrent with the p r esent day. 

First" the physical damage portion of the auto 

policy is an optional coverage and d e als with coll i sion and/or 
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comprehensive ~ I realize yo u gent lemen are a l l familiar 

with that, so I am going t o s ki p porti ons of this o 

The amoun ts ge nerally s old are $50 and $100 

deductibles with occasional amounts of $2 50 or $500 being 

available~ Since I have wr it t e n t his r e port, a s of 

April 2nd, 

.MR." CONNELL: The Commis s ioner has now said it 

must be $100 a 

MRQ ROBERTSON: Right " We submitte d t h e idea 

of $50 de du c tibl e collision is as o b sol ete as "he , 00 

new family car. 

To go on , in c omprehensives , the s mall ai I t 

c laim, the broke n an t e nna 6 he ost hub caps, all claims 

that are norma l comprehensive type losse s many t ime s a r e 

more expensive to process t han t h e total alue of the 

claim" The da ys of "fu ll reimbur s ement " for petty claims 

h as come t o a n enda 

Both as an incentive to tak e be tte r care o f his ow 

property and due to the fact that no substantial monetary 

loss has been sustained by the in s ure d - the purpo s e and 

me a ning o f the word i nsur a nce -~ we wou l d make the f ollowing 

recommendations..) 

The elimination, of c ourse, which has taken place 

already, of the collis ion deduct i ble below the $ 100 ~ 

Two, we would further suggest t hat a cons ider able 

do llar amount could be salvaged, without any appreciable 

financial burden to the policyholder, by a ppl y ing a nominal 

deductible to comprehensive claims o We wou ld suggest a 

mandatory deductible of $25 on all co mprehens ive loss , 

exclusive of windshield g lasses a We have exc luded wind­

sh ield glas ses due to the fa c t that t h is i s a los s wh ich 

seldom does the insured driver h a ve any control of what soever " 

Nothing would prevent a person f r om driving many years 

without having a glass loss, and s u dde nly being confronted 

with two or three losses in one year through no f au l t of 

his own" 
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As you can see at this juncture i man y dol l ar s 

can be saved both by the insured a nd the industry without 

financi a l burden to anYg except the care l ess dr ive r 3 We 

mentioned e a r lier we intended to s u gges t mor e practi c a l 

ways to spend the auto premium dollar To t h is point , weG 

have shown how money could be saved: n ow we might s u gge st 

how these found dollars could be most effec t ively spent J 

One of the chie f f a ul t s of our presen t auto 

tort system as outlined by the advocates of "no fault " 

seems to be, as we understand i t; .' the fact o_that in jured 

parties are not compe n s a ted for personal i n jur i es o r wages 

as the result of an accident for wh ich they may h a ve been 

negligent to some degree ~ As you k now, any neglige n c e 

bars recovery under our present tort system We woul d l ike 

to answer the "no faul t II advocates wi th some good practi c a l 

ideas without disbanding a system we have lived wi th these 

ma n y year s g and which system we have foun d to b e the most 

equitab le _, We don I t propose a change in the tor t system, 

bu t rather we advocate a help i ng hand to the parties who 

have been somewhat negligent o 

We h ave h ad an appr oved e n dorse men t f or t h e auto 

polic yu a vai lable in this sta t e f or many ye a rs , wh ich provi des 

for a week l y income for a named i n sur ed 6 injured a n d d i sab l e d 

a s a r e sult o f an au tomobile accident o The cost of t h is 

endorsement i s $6 per year and provides $50 a week to be 

paid as long as the injured insured is disabled Th i s iso 

subj e c t to a br ief wait ing period and a change i n def i nition 

pertaining to disability after one yearo I spoke earlier of 

using these found dollars~ Th is i s the direct i on we sinc erely 

believe they should be properly spent o Why this endorsement 

has not been properly public l zed or offered f or sale, I 

canit answer . But, in our opinion ! this is t he most practical 

solution to the one big complaint as pertains to our present 

system.. 

We would suggest that this endorsement be brought 

up to date with the following modifications: Make read i ly 
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available a policy endorseme n t provi d i n g $10 0 per we e k 

for the named or principa l f a mily wage e a r n er who migh t be 

injured and disabled as a re sul t o f a n auto acc i de n t , 

Provide $50 per week f or t h i s n a med i n s u r e d's spou se 

if also injured and disable d ~ The s e shou ld be t r e a ted as 

separate claims but shou ld b e c mul ative ] n benef i t s . 

This could be provided wi t h an es t imate d ext ra policy 

cost of $18 a year , muc h of wh ich c o I d b s u pp e men 'ed 

by t he savings on the ph y s i cal damage amoun ts pre s e nte d .) 

This premium do e s not fl uc t uate wi th a ge o r your place o f 

residence o This is a s t a nd rd , f a . f ee o r any nd a 1 

insur e d drive so We are no t act a r ' e s or e en u der wr i t ers , 

but, I bel' eve even the av r age mot or is wil l rea di ly no te 

the practicality of thi s ro o s a l .) Th i s , gen leme n , is I 

we believe, t h e s lution to t h e pr blern prese nt l a t hand " 

We so s trong l y belie ve t h i s to be so t hat we would r ecomme nd 

the insurance ~ommis s ioner advise the c ompan i es wr i t i ng 

auto ins u rance in this state to widely pub l' ci z e s u ch a 

modified endorsement and offer the same for s a l e as part 

of the auto policy with the said coverage included unless 

refus ed i n wr it ing ¥ 

This ' s half of the great f inancial oss r ought 

about b y disabl i ng auto acci dent so The o the r po r tion 

is the problem of medic al expenses , 

Generally toda y such coverage is provided i n 

amounts of 500-1000-2000-5000 dol lar s Th i s i s a wi de l y 

purchased and popular coverage and no t much ne ed be s a i d o f 

it at this time " We would comment, however t that ve r y 

serious injury cases are not properly covered and t h e 

minimum limit available should be r a i sed t o $ lOOO~ Th e 

cost difference here is $2 ~ We would f urther sugge s t t h a t 

the basic $1000 med pay endors eme nt carr y addi t i onal coverage 

for the serious injuries i n the form of full co verage f or 

the first $1000 and 50 per cent of expenses f o r $1 000 up 

to $5000 or possible total coverage of $3000, i f medical 
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treatments exceed $5000~ 

I have quoted some rates here which are right out 

of the manua10 You can see, a s I noted e a rlier, the savings 

in the deductible amounts are c o n s i de r abl e between the 

$50 and $100. 

The $28 savings for a driver under 25 would more 

than adequately carry this wage propo s a l that I hav e mentioned 

earlier o 

With a saving of $20 per year on phy sical damage, 

based on current rates, insurance companies c an provide 

a policy with $100 per week income for any disab l ed 

insured and $50 per week for secondary insured, for $18 

or $2 per year less than the insured is presently pa y i n g , 

For an additiona l $6, life insurance o r dismember­

ment coverage can be added, covering both insureds, for $5.000, 

each " 

Persons carrying present med pay of $500 c o uld 

purchase, again using current rates, our proposed $1,000 

full coverage and $4,000 50/50 coverage for $10 a year, 

$5 more than the present basic auto rate o 

With a truly practical approach, this is all t h e 

statistic s we will bore you with~ Plain facts, however, 

are that only the reckless or careless could fail to see 

the obvious he r e. 

As you can see, we have not suggested any sweeping 

radical changes, nor have we intended to presen~ such a 

program ~ We h a ve intended to present, through the eyes of 

the professional claim man, a program we feel would most 

benefit, at reasonable cost, persons most deserving of 

insurance benefits. Indeed g all of our group would be 

most pleased to be able to more adequately compensate injured 

parties o Given the proper tools, we will use them well" 

No claims adjuster I have ever met enjoyed walking away 

from a truly injured party , after having denied his claim~ 

Our proposals will not stop denials of some claims, nor will 

it alter proper redress to the courts, under the present system, 
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but it will surely more justly compensate countless part i es 

injured in auto accidents who were ne ver gi ve n considera ti on 

or relief before o 

I had mentioned here some t h i ngs that we had 

considered regarding automobi le safety and I am goi g to 

skip another portion, if I may~ 

MR. CONNELL: I f you will, ple a se. 

MR. ROBERTSON: We woul d r e commend that the firs t 

drivers license issued to a new driver , a ft e r h a ving c ompleted 

his dr i ver's training and h aving passed h i s t es t , be 

issued (1) a s eparate, distinc t color, and be noted "pro­

visional dr ivers license " - t hi s fo r the term of one year ., 

We would limit his ,driving to the hours of 6 : 00 A M. 

to 12:00 Midnight, a nd f urther pro vide s pace on t h e 

rever s e of the license wher e any magistra t e 0 j udge would 

be required to list any moving violation conviction, and 

upon the secon d conviction,the second conv i cting ma gistrate 

would be required to immediately take po ssession o f s uch 

license and forward same to Trenton with t h e accompanyin g 

necessary documents o This loss of license should last a 

minimum of 6 months a nd be effectiv e immed iately u pon t h e 

second conv iction ~ 

Further, along the thereof youth and spe e d , it ' s 

inconceivab le t o us that a 1956 Chevrolet cou ld have grown 

an engine des i gned to power a 1 970 Oldsmob i le, without s ome­

one asking "how 'I or "why" ..., Common sense wou ld d i c tate 

that many of these "hot ll engines were never a l egit i ma t e 

purchasee We advocate the employment of additional spot 

checkers at state inspection statio~s for the purp ose of 

inquiring "how come". To assist in this dis c our agement o f 

overpowered autos, not designed for such s pe ed , a n d to 

fur ther discourage thef t and str ipping o f such new cars , 

we advise the following: 

10 Require all dealers of new or used cars to 

record the motor number on title as well as the ser ial 

number" 
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2" Require anyone purchasing a replacement engine 

to take a bill of sale for said engine to the nearest 

Motor Vehicle Department and pay an appropriate fee to 

have the title changed to so i ndicate such change~ 

These steps, combined with spot-checking at 

motor vehicle inspection stations? could only have favorable 

results Auto theft, in addition to being a great expense 

to all insurance companies and au to owners, is one of the 

great hazards of driving today~ 

I thank you for your kind considerat ion i n letting 

me testify at this time . Having been here last week and 

having had the benefit of listening to some of this rhetoric, 

I have added a wee bi t at the end "chat I would like t o have 

the opportunity to read. 

Having been fortunate enough to have attended 

the previous session of these hearings, it is quite apparent 

the commission i s interested in availab i lity of ins urance 

for a much greater number of drivers, persons finding 

coverage through carriers or the assigned risk plans pro­

hibitive due to cost. In order to alleviate this problem, 

we would suggest the fol lowing possible solution~ 

Make available to the uninsured motorist f or 

rather make mandatoryo a liability policyu designed over 

the present b a sic auto policy, with coverage provided 

onu but limited to 80 per cent of adjusted claim, and the 

policyholde~ liable for 20 per cent. We feel claims under 

this type policy should be adjuted by independent companies, 

and if the plaintiff and adjuster fail to agree to settle­

ment, the only resolution should be binding arbitration As 

one of the faults of the present system is classification 

according to age and area of residence, we woul d recommend 

all drivers purchasing this coverage start out with a clean 

slate, and all be rated the same, further, let their 

driving record alone dictate any future premium adjustments 

or surchargeso Claims under this coverage would be processed 

through the state under an expanded department presently 

servicing the Unsatisfied Claim and Judgment Fund o 

The term IIState Insurance" would be just that" 
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The insured would pay a premium cal culated by stat is t icians 

necessary to do the job o Fo r example, if s uch covera ge wa s 

$100 plus the fe e for license p l ate s ; this premium would 

be put into a pool and d ispersed properly as claim settle­

ments are made o This $100 fi g ure is undoubtedl y low and 

is only for purposes of e xpl a nation . 

What happens i f an i nsured u nder this p l an ha s an 

accident? 

Mr. Smith has 80-2 0 c o verage and reports an accident 

promptly to the proper author ity~ The accident is assign d 

to an adj u s t er who i nvestigates a n d deter min s Mr . Smith 

is negligent and legal ly li a b le f or the accidentQ He 

f u rther detern:ines that Mr ',) Brown, t h e claimant, is injur d 

and has sustained d ama ge s tha t they agree t o settle for 

$4,000 " The ad j uster pays the entir e $4 , 00 0, t hen not.ifie s 

th i n s ured h e mu s t reimbur s e the f und $800 or his 20 per c ent . 

At the same t i me, the insu red's motor veh i cle records are 

stampe d "lien" and he should be not i fi ed h e must pay 

the Fund an amount equal to or exceeding 12 monthly p ayments, 

$66 ~ 66 minimum in this caseD on the 1st of each month o 

These payments mu st be ma de a t th is rate or t h e insured doe s 

not rece ive applicat i on f or p l a tes or d river ' s license ~ 

The a nnual pre mium for the oncomi ng year shoul d t hen o and 

only t hen, be surcharged for a r easonable t i meo 

In the event t he Fund begins t o operat e a t a 

deficit u the def i c it mus t be borne by the partie s respons ible 

for the situation. In this case, le t Ds put t he blame where 

it really belongs; with the carriers the Bar , t he insuredg 

and the general publico 

The carriers should c ontr i b u t e c ash to th is deficit 

fund 3 not to exceed a percen tage of thei r ross pre mi ums 

written throughout t he stateQ Th i s is a pen a l t y for under ­

writing practic es that have cont ributed largely to t he 

situation as we now have i t . But c arr i ers would le s s l ikely 

suffer shock losses under this cove rage a nd would h ave an 

interest in keeping the f und solvent , and perhaps woul d e ven 
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contribute some knowledge and some leadership_ 

The insured should contribute in the form of 

surcharge, directly, as to his negligent operation~ As 

this policy would be noncanc ellable, addi tional s urcharges 

should be tacked on for gross negligence, such as alcoholics, 

etc" 

The Bar should contribute indirectly by having the 

arbitration board set his fee at a reasonable amount u 

directly in relation to the work involved, not a ccording 

to the seriousnes s of the injury of the cl ientc We all 

realize the work involved in a case where the plaintiff 

lost a leg through no negligenc e of his own l and l ow 

policy limits ll is a "no wor k " case and the p laintiff i s 

entitled and needs every available dol l ar~ 

The gene ra l public should contribute by b e ing made 

to realize they are the ones that always, ultimately bear 

the cost of negligent drivingn Operation of a fund such 

as this would eventually be reflected in premi ums . 

We sincerely believe that all persons who can 

afford to operate an auto in this state could afford this 

type coverage:) Injured parties would not go without adequate 

compensation. Drivers under this plan would not be totally 

devastated financially as a result of an accident for which 

they have been determined to be legally liable~ 

Much of what we have suggested here amounts to 

bringing the unsatisfied clai m and judgment f und up to 

today's standard. Some ideas are new o We respectfully urge 

their consideration. Thank you .. 

[Mre Robertson's written statement can be 
found beginning on page 150 of this transcript~] 

MR. CONNELL: Thank you very much, Mr" Robertson ,., 

Are there any questions, gentlemen? [No response.] 

I am going to have to make a change here, since 

we are running 17 minutes late, and introduce at this time 

Professor Kailin Tuan of the Department of Economics and 

Finance, Upsala College, East Orange, New Jersey, 
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K A I LIN T U A N: Mr p Ch a i rman and h ono r able 

members of the Commission: I wel come t he oppo rtun ity t o 

be here to put forward my proposa l t o r e for m a utomobi l e 

insurance in the State o f New Jer sey and perhaps in the 

Nation. I deem this quite an honor for me t o b e h e re thi s 

afternoon o 

I have devoted my entire p r o duct i ve life fo r the 

past quarter of a century in t he s tudy, t e aching and r esearch 

in the subject of insuranceo I have l i ve d in the St ate o f 

New Jersey longer than in any other part of the worl d e 

Since 1955 6 I have bee n te a ching in Upsala Co lle ge in Eas t 

Orange ,. Last year I was n amed Di rec t or of t he I n s ti t u e 

of Insurance Education and Re se arch ~ However, I 0 no~ 

consider myself a ?urel.y i vory t ower acadernic i an ~ I also 

have had ample e xperience i n the ins u r ance i n dus t ry from 

bot t om to tOP a I have been marine u nde r writer , f ire under ­

wri t er, life u nderwrite r with major insu r a nce companie s , 

licensed life insurance agent and gene r a l insurance broker 

prior to my teaching and I have worked on t he very top l evel a s 

consultant in long-range corporate planning to b i l l ion- dollar 

insu r ance company, So, therefor e, I f e e l qualifie d to s ay 

something on this critical is s u e o Fur t hermore , what I all 

going to say i s based on my observation in the State and 

in the Nation o 

I do not want to tackl e this issue entirely o n an 

emotional basisc I want to a p proach the is sue from a 

theoretical point of view and I believe I h a ve been c ons idere d 

as one of the very few not only in the State but in t h e 

entire Nation in economic circ l e s to view t hi s prob lem 

from theoretical analysis ~ I would appreciate i f you follow , 

with me, the brief outline that I have prepared '. My s tat e ue t 

is prepared in outl i ne form since the time exten de d me was 

rather shortQ I have done my best and tried to put my 

thoughts in this outline form" 

The first part deals with the problem and issues. 

Much has been said al ready 0 I ~fl0 rely res t a t e it i n differen t 
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forms. I would appreciate if you woul d read a brief 

article here in the current issue of the Journal of Insurance, 

entitled, liThe Second Insurance Revolution. II [Professor 

Tuan distributes to Commission members copies of J-ournal 

of Insurance ~ ] This article which I have distributed to you 

is a condensation and the complete text has also just 

been published in the April issue of the Best's Review~ I 

only received a few copieso If you wish to have this, you 

can get in touch directly with the publisher and a sk for 

the April. issue of Best's Review, Property Liab ili ty edition , 

In this art i cle and in my previous art icles , I 

consider the present system of automobile insura nce h a s 

already been paralyzed, not onl y automobile insurance b ut 

the entire property and casualty insurance business. The 

present function of insurance, according to the tradit i onal 

theory, is to eliminate risk for the insured, eliminate the 

risk to the insurer or permitting him to earn profit to 

reduce the costs of risk to society., On all the s e counts ­

you judge it - the present system has failed miserablyo 

It does not eleminate risk to any driver of an automobile" 

By merely buying an insur ance policy does not mean your 

risk has been eliminated~ You buy a policy of ten-twenty 

liability limits However, your actual liability may bep 

fifty thousand, you do not know n Insurance in no way 

eliminates your risk s 

The insurance does not eliminate risk to the 

insurance company either ; Traditionally in the operation of 

insurance based on the probability theory, the risk to the 

insurance company and to the insured is the literal sense of 

risk and not as I have defined its It is only based on the 

chance of losso But the actual chance of loss in an automobile 

accident like death in life insurance, is not against thei 

insurance company but rather in favor of the insurance 

companY Q The chance decreases rather than increases o 

So the problem is not the problem of chance of 

loss; rather the loss he suffers o The tradi tieoal insurance 
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theory has never attempt ed to analy z e t h e amount of los s he 

suffers and the underlying causes of l osses. Clearly the 

volumes of study indicate t h e pr esent s ys t em is sheer wa ste 

to society in terms of cost and s o f orth, t angib l e and 

intangible costSG 

Furthermore, the present system f ai l s to answer t he 

question of social equity . The premiums are de termined to 

pass on the chance of loss acc o r ding t o t h e concept of 

actualequity~ You have a better automob i l e, you h a ve t o 

pay a higher premium, higher and hi ghe r The insurance 

company never as~you why this los s is cred ited to you , for 

what reason. They never attempt to. That wou l d complicate 

their calculation~ 

The present system aims to distr ibute all the 

automobile losses to the insured through premium paymen ts 

according to actuarial equity ~ It fails to a nalyze t he 

causes and origins of the losses, t hus ne g lecting to distr i bute 

losses to parties other than the company 's c apt ive insu r e ds c 

The refinement of the rating structure only pushe s 

the cost of insurance to the individual insured hi gher a nd 

higher Such be ing t h e case i I make my stand c l ear, I am 

against fi le and use rating - no usea 

Concerned only with actuarial equity, the p resent 

insurance system chooses not to face the questi on of abil i ty 

to pay ,;. 

But society has reached the stage that i t c an no 

longer tolerate having this crucial question u n a n swered o 

Even insurance executives are beginning to ponder the issue , 

for example: 
II we wouldn't have to go far to f i nd a young 
man who is earning less tha n $6,000 a year and wh o 
must pay more than $600 a year f or full auto insuranc e 
coverage, which he nee ds o That's 10 per cent of 
his income for auto insurance alone o I do not 
believe the companies are charging too much; bu t I 
do believe the insured is paying a dis propo rtionate 
amount of his income for car i nsurance,," 

These are not my words o I quote from R. G o Chi lcot t 

n 
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He is Vice President of Nationwide Insu rance CompanY a I 

quote from his article that appeared i n Best'sReview, 

November g last year, issueo 

What prices underwriting losses? The i n surance 

companies complains legitimately, according to the traditional 

theory, they suffer underwriting los seso Bu t t h e le s s on 

that ought to be learned by insurance company executives 

and actuaries lS that modern insur ance is no lon ger a closed 

system. The insurance companies still opera te on t h e 

belief of the last century, based on life insu ran c e , t hat 

is! only the insured-insurer relationship J nobo dy else ~ 

That is not true today& It h as not been so well over half 

a century since the introduct i on of workmen1s compensation 

insurance in 1911 and of group insurance i n 1 91 2 ~ 

There are many other partie s outside the insured­

insur er equation, who p directly or ind i rectly, eith er interfere 

or disturb the effective operation of the simple i n s u r ance device 

b ased on the pure theory of probability and an unr e a listic 

expectation of stability in an era of dynamic changes ~ These 

non-contracting parties include the third-party claimants, 

lawyer s , medical pr a c tioners, juries u judges, car manufacturer s u 

repairmen, insurance commissioners g and in a distant wa y, 

the Council of Economic Advisors, the Federal Reserve Boa rd 

and the Treasury Department ., The economic policy infl uences 

inflation or unemployment and influences the cost of 

insurance as well It is these people who have more to sayo 

in determining the size of loss rather than the insurance 

companies a Therefore, the insurance companies actually 

have the ir hands tied by somebody and they cannot o pe r ate 

effectively as in simple life insurance~ Even life insurance 

is now changing dynamically ~ 

Secondly, the root of the present auto insurance 

crisis lies in the fact that the insurance mechanism is 

running into a collision course with the negligent liability 

system o The present casualty insurance is supposed to 

eliminate risk a Risk means uncertainty of loss~ He r e now the 
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negligent system creates uncertainties after occurrence of 

events and beyond the capacity of the p r e sent insurance 

device based on the traditional concepts and practices 

centered around the probability theory t o e limi nat e . 

That is the root of the crisis, according t o my a naly sis. 

Now we come to the social charac ter of automobile 

accidents and losses, again a theoret ical analysis . 

First, the contribution from Profe s s o r Kimbal l 

who is the Dean of the Law School of the Uni v e r si ty of 

Wisconsin. Several years ago he suggested the concept of 

socialization of risko These are not his statements, but 

are based .on the concept he suggests. 

In the motoring age and in an environment. of 

intensified urbanization that together char ac t er ize 

contemporary America, the risk of automob i le acc i den t present s ib:elf 

in everyone's everyday activities everywhere~ Since the r isk 

of automobile accident endangers everyone i n American society~ 

clearly the risk has become socialized. 

The second part - Fundamental versus Partic ular 

Hazards - from Late Professor C. A. Kulpo who was Dean of 

the Wharton School of Finance and Commer ce, who was a 
t~acher of mine, for I was at the Un i versi t y of Penn sylvania 

as a graduate student. Strangely this part of his c ont r ibution g 

because it was incompatible with the probability theory has 

never been accepted by the insurance business or give n 

serious consideration He classifies hazard into f und amenta l o 

or particular. The particular hazards are personal i n o r igin 

and created by individual activities and affectsth~individual 

himself, .or a_ limi ted ,number of people ,. to a degree "controllable 

and preventable.. The fun damen ta l hazards are very impe rsona l(l 

impersonal in origin, impersonal in consequenceso These 

are mostly social-economic in origin. To a very limited 

extent, the individual has no control over its happeningo 

Kulp further states, "Whether a hazard is to be 

classified fundamental or particular is genera lly fairly 

clear at any given time and place: its classific ation may 
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change in social or natural cond itions, the a dvance of 

human knowledge or capacity for soci a l ac t ion. Whe ther a 

hazard is fundamental or particular depends, in the las t 

analysis, on current public c pini on c oncerni g the r espo si ­

bility for the cause and consequences of t h e h aza r d .. " 

Hazard, as you see, is defined as a cond i tion tha t ma 

create loss or increase the chance o f l oss. 

It is my opinion, in a closer exa mi nat ion a c cord ing 

to my analysis, the automobile hazard had a lready b e e n 

transformed in the decades of 1950 and 1 960 , fr om a kind 

of particular hazard to, at least, a semi -fundame n t a l hazard. 

Now, in the 1970's, we ought to recogni ze and accept t h e 

automobile hazard as a kind of fundamental hazard in t h e 

affluent society of Ame rica. Th is ought tQ be so? e s e c i ally 

considering the consequences of automobile acc i dents wh ich 

more often than not affect the interests of others rather 

than only the driver. It is very impersonal 0 When you 

have an automobile accident, do you know who you are go i ng 

to hit? No, you do not choose the people you hi t . Nobo dy 

knows who they are going to hit on the street or on the 

highway. So even though the origin may be individual, the 

consequences of automobile accidents are very impersona l a nd 

the control of the individual for not having an accident in 

the present urban environment in driving automobiles i s not 

entirely applicable. I do not say impossible a The p e r s on 

should have some control over it, but he is rather limi t edo 

It is just like accidents to workerso You ask the worker 

to control the accident. 

I go to my own contribution - Classification of losses 

into natural, economic, social and mixed~ I have said this 

elsewhere, but you can also see it in this article hereo 

The traditional theory never goes beyond the immediate 

condition, the cost of loss, and they do not search deeper, 

as I said before, to the cause or origin. Yes, it is the 

icy road a person was driving on that caused his car to s kid 

and have an accident or whatever8 But let me ask you thiso 

In Philadelphia we have a trans i t strike. Undoubtedly , .. 
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because 6£ it accidents occur~ But you ma y a sk a ma n 

why he has to drive there today_ If there was no s tr ike there u 

he would not have to drive in the traff ic j a ms wh ich cause 

accidents. S06 therefore e i t is the s t r i k e t hat f orced 

him to drive and be on the road in the fi r s t p lace and 

unfortunately under that kind of conditions 8 an accident 

happens. Therefore in terms of the i r o r igin 8 losses may 

be divided into three categories : nat u re losses, e conomic 

losses, and social losses. Some losses may f all into one 

category neatly; others do not. For exampleu unemployment 

is purely of economic origin~ Urban riot i s a s ocial los s 

clearly. But many losses may have i n fact acquired a 

mixed character of intertwined natura l-economic-social 

origins and hence, become a new breed of mi xed losses~ 

In my opinion g automobile losses a r e a kind of new 

breed of what I call mixed losses, losses of all kinds o f 

natural or personal economic-social or i g i no I t is a nat ural 

loss because of the failure of the operator s o car - owner s u 

and the pedestrians to exercise care appro priate to me et 

the demand in a motor age and this is the fundamental we akness 

of human natureG 

Economic loss -- defective new cars du e to mass 

production methods; failure of auto manufacturers to 

introduce safety devices, emphasizing styling rather than 

safety; and many workers have to drive automobi les to wo r ko 

Social loss -- society dictates trave l ing b y 

motor vehicle as the fundamental means of tr anspor t ati on; 

medical, legal system and social morality expands the 

magnitude of individual and aggregate losses. Blue Cros s 

as an institution forces people to be hospitalized in order 

to be paid. It is not the individual. Social cus toms 

encourage more and frequent uses of the automob i l e for travel; 

for example, legalized long holiday-weekend period G Do our 

legislators ever calcula t e how many more people die on the 

highway because of long weekends u such a s celebr a t i ng George 

Washingtonis Birthday on Monday instead of Wedne s d a y? It is 

society that pushes people to follow that c u s t om. There fore o 
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we have more people dying on e very l ong weekend . Th e 

National Safety Council can predict how many wil l die over 

such a long weekend. He is induced to travel on the highway s 

by society in the first places 

So based on my analysis, I make the fo l l owi n g 

proposals g not just on a pa tchwork basi s , bu t complete r es ructure 

of the system. 'These even Mr .. Ch i l c o tt o f Na t i o nw ide a lso 

s ugge sts. He has said the system h as to be change d 0 

Firs t , I propose to a b o li sh the New J erse y Unsat isfied 

Judgment Fundo It has been a comp lete fail u r e . I t opens 

the door for cheatingo 

Two, aboli sh the Ne w Jerse y Au tomobile Insur ance 

Plan (Assigned Risk Plan ) . I f t he pre s ent tend e ncy persist s , 

mor e and more people wi l l be f orc e d into that b e league r e d 

program with high co s t and h umi liationQ Insur a nce compa nie s 

c onsider poor class of pe ople in poor t erritor y a poor r isk . 

Peop le with clean records h a ve to be pushed into As signed Risk 

if they cannot pay the premiumso 

Three a exempting automobile compensation and b ene fi t 

payments from New J er sey workmen's compensat ion insurance 

program a nd the tempora ry di sabil i t,y insurance program.. 

The b e nefits a re to avoid dupl i cation of coverages a n d to 

shift part of employers! c ontr ibutions under these progr ams 

to finance the proposed automob ile insurance program~ 

My main proposal is next, establishing a coo perat i ve 

system of automobile compensation insurance program. I have 

studied the concept of cooperat~:'IDsurance for many years o 

Private insurance p of course, is old orthodox. Social ins urance 

by government also has become a little ortho dox since you r 

only solution i s e i ther private insurance or social insuran c e 0 

In the final report of the Department of Transpor t a t ion 

study, they again only examined the two approaches, social 

insurance and private insurance~ 

I, today, formally advocate here in this State a 

third alternative or middle-of-the-road approach, a cooperat i ve 

insurance system. 
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First, compUlsory insurance t o be requ ired for 

.. 	 all drivers and car-owners who are res idents of the State 8 

effected through annual payments of insurance pre mi ums with 

car registration and/or drive r - licens i ng. 

My supporting reason - socializa tion of risk affects 

everybodyo 

Advantages: It eliminates u n i nsured motori s ts' 

problem within the State~ As I . said, our pre s e n t s ystem 

of insurance is a failure o 

An enormous amount of savings wil l b e r ea l i zed as 

the result of eliminating policy- i s suing, r e c ord - keeping f 

marketing and underwriting. 

I also suggest c ompulsory insurance for out-of-state 

travelers. Otherwise we cannot solve this. If we do n o t 

have nationwide automobile insurance, this presen ts a prob l e m. 

My suggestion is only half way. Out-of-state travelers g whe n 

entering the State, be required to be insured through a 

trip insurance coverage by making payment o f pr emium at toll 

gate of highways leading into the State. Whe n they pay 

the toll, they pay 25 cents extra to cover them for accide nts 

occurring in the State~ As I said, this arrangement wil l no t 

be necessary when ultimately there is nat i onwi de c ompulsory 

automobile insurance in effecto Although we can compel 

compulsory insurance in our State, we cannot re fus e trave l ers 

from Connecticut, from Kentucky, from Florida o We are a l l 

aware of the nickname of our State, the corrid or stateo The 

day before yesterday there was a bus accident on the New 

Jersey Turnpike and the inj'ured people all were from out 

of State, no residents of the State. 

Benefits Benefits are to be pro v ide d to vic timso 

of motor vehicle accidents based on the principle of 

compensation without fault, in lieu of the negligent l i abi l ity. 

This is to recognize motor vehicle accidents as a kind of 

fundamental hazardo 

Benefits are applicab~e for personal injury and 

non-automotive property damageo Non-automotive damage is 
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limi ted t o $5, 00 0 per accident~ 

Personal injury benefits wil l include: medic a l 

expenses; loss of i ncome not exceeding 7 5 per cent o f 

gross monthly earnings, s ub ject t o a limi ; servic es 

performed by a n in j ured non-wage earner, for e x amp le , a ho se-

wife who is injur e d; funera.l expenses" Al l perso nal i j ury 

benefits will b e s ubject to a ma ximum l imi t of 10,0 0 

per per son and o f $ 50,000 per a c c ident . Benef i ts will e 

pa i d as accrued. No benefits wiLl be a l l owed fo r pain an 

suffer i ng o 

F i n ancingo Here a gain I consider this my unique 

contribution, based on my theoretical analys is of t h e 

classi f ication of losses. 

The tradit i on a l t h eory puts al l the financial 

burden on the insured and the insurance comp~ny . Tha t i s 

not t h e case, as I see it. 

To r e cognize t he mixed nature of automob i le losses , 

such losses are to be distributed not only among a utomobile 

owner s and drivers but also among some o ther parties in 

order to achieve social equity ,~ Such a combined internal 

and external distribution scheme is to be car r ied out through 

the following financial arrangement: 

First, Motor Vehicle Owners and Drivers -­

Every private passenger automobile driver is 

required to pay a f i xed sum, to b e determined by law, say 

$25 for drivers below age 25, $10 between ages 25 and 60, 

$15 over age 60, to the New Jersey Automobile Insurance 

Association through securing or renewing driver I s license ,~ 

And here I recognize the loss experience of young drivers a nd 

old-age drivers. 

Every private passenger automobile owner is 

required to pay a fixed sum, to be determi ned by l aw, accord­

ing to weight class, annually to New Jersey Automobile 

Insurance Association through car registration~ Again I 

recognize that the more powerful the car, the greater the 

trouble it can create, the extent of damage. Furthermore, I 
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recognize ability to payo The person who can buy a bigger 

car,usually a more expensive car, is financially able to 

pay for the expensive car and has more money than the buyer 

of a smaller car. 

Levies on commercial vehicles are to be determine d 

by law, payable with vehicle registration. 

Let me say all these figures are very rough bec a u s e 

I had a limited time o I did not have any time to do any 

statistical analysis or actuar-ialstudy. It is my concept t h at 

counts. So please do not hold to these figures firmly. 

The second part, Employerse Every employer is 

required to make a monthly contribution to the New Jer sey 

Automobile Insurance Association as a per cent of h is 

combined workmen's compensation and temporary disabili t y 

insurance premiums, to be actuarially determined by law ~ 

This sum will be deducted from his workmen's compensation 

insurance premium and temporary disability insurance 

premium. Therefore, there will be no additional financial 

burden to the employer. 

Notice, in the beginning, I suggested exempting 

automobile coverage from the workmen's compensation and 

temporary disability. 

Automobile Manufacturers Even in the traditionalo 

theory, three kinds of hazards are recognized: morale, 

moral and physical. Defects in cars are recognized, yet 

the insurance companies never try to collect a penny from 

the manufacturer because of physical hazard. They only 

collect from the person. A person without a car cannot 

cause accidents It is the combination of the person ando 

the car that causes accidents. 

Every auto manufacturer will be levied a 1 per c e nt 

excise tax, based on monthly gross sales of automobiles in 

the State, payable monthly to the NJ AIA. 

In return for the contribution to the NJAIA fund, 

the automobile manufacturers will be exempted from products 

liability attributable to defective automobiles to the 

extent of no-fault limits in the State of New Jersey • .. 
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Here again is the recognition tha t some defective c ars are 

the unavoidable consequence of mass production assembl y-line 

technique 0 Automobile companies frequently have to reca ll 

defective cars, which are phys i c a l ha z ardsa Yet t ad i t i nally 

we have never put any burden on them. 

Of course, the 1 per cent I sugge s t is a r ou g 

figure, which should b e dete r mined by mor e t h rc u gh actuar ial 

study .. 

I have not put this in here, but I mi gh t a lso s u g ~ t 

experience ratin g t o the automobile manufacture r s t o encourage 

qa fe ty t h rough the i n sura nce system5 Actu r ies h a ve n e ver 

ttempted to make a study of chance of loss on cars n Th e 

probability theory can work here beautiful l 

Next, New Jerse y Turnpike Author i~and Garden 

State Parkway Authority. A percent, to be fixed b y law, 

of the Authorities' revenues is to be paid to the NJAIA each 

month .. 

From the point of view of public fin a nce, social 

b ene fits have to be balanced with social costs An automob ileo 

accident is part of social costs. Cost to compensate the 

motor vehicle victims ought to be recogn i zed as part of the 

social costs of highway traveling, especially consider i ng 

the chain-car accidents frequently occurring on these super 

highways. 

This unique four-way financing reflects not only -the 

mixed nature of automobile losses but will also help to 

achieve the purpose of external distribution o f losses~ 

And I have my paper here, in which I for t.he first 

time recognize losses should be distributed in other ways 

besides the insured-insuror relationship. My paper is 

entitled, "Theoretical Model for the Distribution of Losses," 

which was presented at the annual meeting of Western 

Association of Insurance Professors, in 1969, and sub s equently 

at the annual meeting of the American Risk and Insurance 

Association. I have extra copies here. Anyone interested 

may have one., 
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Administration. To 2dminister the program, I 

suggest a New Jersey Automobile Insurance Association is 

to be authorized by law, to be established as the State's 

exclusive automobile insurer to compensate the automobi l e 

victims under the law. 

The NJAIA is to be organized by private insurance 

companies with an initial working capital of $20 mil l ion o 

All the present insurance companies and future insurance . 

companies licensed to do automobile insurance business 

in the State are required by law to participate and subs cribe 

to the capital funds according to their respective share o f 

the automobile insurance business in the S t ate a n d the future 

business, of course. 

Since the automobile risks have become social ized 

and the requirement of insurance is compulsory, automobile 

compensation insurance has thus become a new kind of 

public utility. Therefore, private insurance companies 

will be guaranteed a percent investment return on their sub ­

scription to the NJAIA capital fundso 

The NJAIA will issue no individual policies, nor do 

any selling or underwriting, Its primary function is to 

administer benefits to the victims according to lawa It 

will collect statistical data for a rate-making purpose ­

notice I just mentioned experience rating for automobile 

manufacturers - by the New Jersey Department of Insurance. 

The NJAIA is to be under the supervision of the 

New Jersey Department of Insurance. 

The NJAIA is to work closely with the New Jersey 

Division of Motor Vehicles to achieve loss controlo 

There are several advantages of the arrangernent o 

It preserves the role of private enterprises in the insur anc e 

business. It eliminates the financial risk to the private 

insurance companies. Insurance companies complain they 

suffer underwriting losses. Here they have no risk. It 

permits cooperation between private business and government 

to solve an acute social problem. It brings all segments of 

117 




0 

.~ .. 

the insura nc e business toge t er 0 0 ve t e a utomob i le 

insurance problem. I t represen ts a n i de a l arra ngement tha t 

permits the private insurance business to di scharge its soc i al 

responsibility while making guar antee d p r ofit with ou t r i s 

By having a s i ngle administra tion, it wi l l ach i eve bette r 

results in l o ss c on trol thr ough wor k ing l ose l y wi th t h e 

ivisio n f or Vehicles, highway authoriti~s , and 

ap plying greate r pr es s ures to - ar ma nu f a c turers t o produce 

s afe r c a r s. 

I f you h a ve t h is t heoret ical mode l paper o f mine, 

you wi l l see I defi e i nsu r ance not a s a s i n gl e device , b u t 

r ather as a system a devices for pr ovidi ng se c uri t y t o t hose 

who are expos ed to ri s b y a pers on or gan i zatio, who , i n 

u a s pur s ued a pla.ne d progr a m f t h e c ntr o a nd 

I t i mat r e distr i b tion of actual losses. " 10 i ce I place 

c ontr o l b e for e the r edi s tr i b u t ion of losses For t o o long,o 

he i urance device h a s bee n simply de f ined co lec ti vely 

to c ol lect on the one hand and to distrubute on the o ther. 

From my point of view and as I suggest h ere, t he contr ol of 

losses is even more important than the redistribution of l osses . 

I do recogni ze pre sent no- fault to a degree and it 

is a l so unfair to ask a person whose annual income is $ 50 ,000 

who has b e en in jured c r itical l y to accept $lOqOOO. Therefore, 

my proposa l permi t s suit s~ And it also permits the insurance 

c ompanies to underwrite excess liability insurance on t ,he 

present competitive basis, through whatever marketing method 

chosen by the company, including mass marketing techniques. 

So, therefore, there are two types of markets - the basic 

marke t for socialized risk of automobiles and excess market 

for excess liabil ity. 

New Federalism in the Cooperative Au tomobile 

ompensation Insurance Proqram o The problem o f automobile 

accident s and losses is really a national problem in scope 

and dimension. Witness the great number of cars involved 

in massive chain-car accidents on the New Jersey Turnpike 

from out of state. This is so, unlike factories and machinery, as 
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automobiles are made to be mobile and as such, automobi l e 

accidents can occur anywhere. Therefore, the ultimate 

solution to the problem does require determi ned n at i ona f forts . 

The above proposal is made against t he current 

social climate which indicates a nation a l solut ion f t h e 

problem may not come quicklyo The Secre tary of Transportat ion 

has just made a recommendation to the Congres s f o r the 

solution of the problem on the state level. Such an 
<. 

approach, according to Secretary Volpe, will encourage 

experiment by states and induce innovation~ 

But ultimately, as stated in t he fina l r eport o f 

the Department of Transportation's study, " the s ys t ems o f 

the several states must be compatib le./I It co tinues t 

recognize that, if._basic reparations s ystem reform e r e to 

be left wholly to individual states'in i t iat ive with out 

some encouragement, guidance, and at least i n the a dviso y 

sense, direction from a national perspective, meaningful 

change might be exceedingly slow in corning. 

But unfortunately, the DOT repor t h as made no 

attempt to provide the very needed guidance and encouragement. 

To fill in this vacuum, the following proposals are made, 

with the hope to achieve further cooperation among the Federal 

government, the states, the insurance business, and the pub lic, 

to achieve a satisfactory solution of the national problem 

for all: 

19 That Congress enact a law to establish nat i onal 

standards for compensating motor vehicle victims. 

20 That the law will direct the Department of 

Transportation to establish within the Depar tment a n 

"Automobile Compensation Reinsurance Fund" to reinsure 

the Cooperative Automobile Compensation Insur ance progr a s 

of the states. 

Otherwise, the State of New Jersey will pay 

many benefits to out-of-state victims who are injured on 

the New Jersey Turnp~ke or other highways since we are a 

corridor state~ Then we will have a problem like welfare 
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and the cost to t he citi zens of the state w'l l snowb all 

and r i se hi ghe r a nd higher. The c o sw f o r that part of 

the progra m have t o b e dis tribu t ed t o soc i e ty. 

So , l a d ies a nd ge nt l e me n , from my proposal y o u 

kno w n ow wh y I c a lled it a cooperat i v e s s tem of automobi e 

compensat ion. I t i nvolves c o o pe atio n fr 1 t e se gments 

o f soc iety , e conomic and t h pub l i c. I t pre s e rve s p r ivate 

e n ter pr i s eo It preserves tat e r e g u lat i on t e ins ance 

bus iness o It f o s t e r s state and fede r al cooperati o n . I t 

promotes con t ro l o f losseso It s e eks t o ach i ev t h e c o st 

o f a utomobile accidents to b e di strib uted more equitab l y , n ot 

o n ly among t he automobile drivers or i nsur ance companie s , 

b u t also t o others who a re di r e ctly or ind ire ctly re s pon s i ble. 

Tha nk y o u o 

MRu CONNELL: Thank you, Profe s s or. Are there a n y 

ques tions? [No response.] 

Professor Tuan , on behalf of the Commiss i on , I 

certainly want to express our sincere thanks to you for 

the eff ort, time and labor that you put into t h a t p r esentat i o n . 

Thank you very much for coming down here to speak to us. 

MR~ TUAN: It has been my pleasu r e . Thank youo 

MRo CONNELL: The next speaker t hat we h a v e 

schedul ed here is Mr. Richard Moore g but I see that o u r 

Cha i rman, Mr. 

wants to come 

Mr. 

Raymond 

up here 

Moore, p

arrived~ 

or not. 

lease. 

I don't know whether he 

R IC H A R D S. MOO R E: Mr. Cha irma n a nd 

d i stinguishe d members of the Commis s i on: The Council of 

Ch u rch es o f the State of New Jerse y believe themselves t o 

have a great deal at stake in the type o f aut o mob ile ins u r ance 

sys tem in f orce in t h is state . Our respons ' bility flows 

not only from the gene r a l c o n d i tion that we are prospec t i ve 

a ccident victims, n or i s it simply because we and the 

membe r s of our congregations are also premium p a yers a n d 

as such concerned with the economics of accident costs . It 
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goes far beyond this. The Council has l o ng been a voice for 

the powerless, the oppressed, and the vic t ims o f soci e t y's 

inequities. 

~oday's auto insurance rates have most severely affected those elements 

of society least capable of bearing the costs. The costs have long exceeded the 

prohibitive for many of our minority group citizens, our elderly and our ret ired. 

7he countless uncompensated victims of traffic accidents co ntinually turn as 

a last resort to their churches for assistance. We believe the time has come 

for this state to abolish its present auto insurance system and implement a more 

equitable and economic system. 

Th e principles which form the foundation of the fault insurance system 

lead it unavoidably to decide the answers to the wrong questions, at the wrong 

point in time, in a overly complicated context totally devoid of reality. This 

preoccupation with t h e wrong questions gives rise to many fund amental defi cienc ies 

\v~ich a no-fault insurance system wo~ld largely rectify. 

I will attempt to characterize the nature of these defects and specify h ow 

a no-fault system of insurance would correct them. 

Compensation of All Victims 

~~2 present fault system of insurance fails to compens ate approximately 

25 % o~ those people suffering bodily injury in an automobile accident. This 

occurs because fault law shifts loss only if a negligent third party can be 

:ound, and then only if the claimant himself was without fault. Liability in­

surance pays only for those losses that are shifted. Part of the basic design 

0: the fault insurance system is to leave some accident victims without compen­

sa~ion .
• 

• 
<­
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\',T:h .: n t :1e f au t i nsurance sys t ern aoes not pay , t he loss r2ma i s ,,,h r.' 
" 

~- f~~st f2~1--on the vict im . I t can happen to an a ccident victim who was 

~ ~2sel f only sl i ghtly at fnu ~ tl f t he ~ p f ePfP of Ct r rib~ t ~ ry neg _igenc bars 

re~ov2ry conp letely. Bu it can als o happen t o a vi c t im who waS t even by t he 

S~~~Ga~d s of fau lt law qui te innocent o f any blame fo r t he accident. As i n the 

r ~se of a vict i m of an a c cident w. ere n ne ' s faLl can be prave~ . 

A good no- fault i nsurance system could cor rect this bas i c inequity by 

co~bi~ing e l ement s of a fir s t - pa r ty no-fa ult system and of a str i ct liab i lity 

sys te~ . Thus , t his appr oach wo uld ffiake t he owner of a vehi c e f inanci~ll· esponsible 

for -~ t economic loss r esu ting from pr.rsonal injury or proper ty damag ' - to a nyone 

o~ any~~ ing , other than another vehicle and its occupants , arising f rom acci den ts 

i~ H;-.icn hi s ve i c e wa invo ed. Hi s responsibili ty wou l d be fully discharged 

~y insurance and the purchase of such insurance should be compulsory. The dr i ver, 

?assengers and pedestrians injured, in their persons or proper ty , by a vehic le vould 

be e~ually ent i tled to claim agains t the vehicle owner ' s insurance company . 

Delavs in Compensation 

~ .. 2 ~~,-, -,- L insurance system, in theory, transfers costs only after a case ­

jY-22 S 2 d 2~er~ina tion pursuant to complex l egal rules. 

Accorcingly, under the fault ins ur ance system there must be a s ignificant 


~~~2 interval between an accident and the transfer, if any, of the accident costs • 


.\r.G such a sys tem Twill be prone t o break down under a heavy caseload. 


Even where the fault insurance system pays something, it pays slowly. 

I ~jured victins of automobile accidents fa ce average delays i n col lecting under 

a~ to~cb ile liability insurance that are t en times as long a s the delays in coll ect­

i ng under collision, homeowners or burglary i ns urance and forty times as long 

as delays under accident and health insurance. 
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The average delay in paying automobile personal liability claims is usually 

\.,'2.:..i. OV2r a year. A large claim wai ts longer than a typical small claim. vThile 

waiting, the victim usually gets nothing from the fault insurance system. 

T~:2 delays are long both in and out of court. The cases that go to trial, 

\{~icn involve the largest claims of all, encounter truly incredible delays often 

o2t\vee~ four and five years. But even for claims that do not go to trial, the 

:aul t insurance system takes a long time to pay. And the delays are getting worse, 

not better. 

ine fault insurance system makes its payments all at once, in a lump sum, 

\..Thic.n ::'.eans that any allowance for future rehabilitation expenses can only be 

estireated and that there can be no assurance that the money awarded for rehabilitation 

will still be available when it is needed. 

In a no-fault insurance system there would be no economic advantage to delay 

~ 2~efits to a claimant. Accordingly, no-fault insurance would be far more capable 

c: de~ivering benefits quickly in order to reduce human suffering, hardship and 

?ercanent disability. 

~:2~y of the long-term costs of personal injury in automobile accidents 

2ou~ d be avoided by prompt and complete medical attention and rehabilitation if 

~ :; 2 n2c.essary funds W2re available in time. 

An injured person who needs medical help usually needs it beginning right 

after the accident. Rehabilitation procedures--which help an injured person 

r2sUC2 nor~al and productive life and which reduce long-term costs to everyone 

conc2rned--often have to be chosen soon after the accident . Money paid quickly 

after the accident can weight these decisions in favor of the best human repair. 

~~oreover, a no-fault system would be in a better position to promote the 

rehabilitation of victims, by paying accident compensation on a regular, periodic 

bases ra't!ler than in a lump sum as in done under the f aul t sys tern. 
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A reh~bilita t ion program for a seriously injured person can continue for 

years. The money for it is needed continuously, and the money is sure to be 

avai lable fo r the purpose only if it is paid continuously. 

Mo reover, periodic payments take the guesswork out of setting the amount 

of a personal i njury award. Unlike a system that pays the whole award at once , 

in a lump s um , a system t hat pays for -losses and expenses as they accrue ob­

viates inexact and inequitable forecasting as to the victim's chances of recovery, 

his li f e exp ectancy, his future prospects of employment and the cost of his full 

medical and r ehab i litation treatment. Periodic payments should, therefore, lead 

to rr.ore precise awards and should further shorten the delay before the first 

benefi ts ar e paid. 

Coordination of Benefits 

By far the greatest number of accident victims are entitled to payment s 

from such sources as health insurance (N.Y. State-9l%) and income continuation 

plans. 

. . . · . ,f: sources pay signi ficant benefits to victims. Bu t under 

"co ll<:lt eral source rule" of the insurance system, these other benefits are 

g Cfi c r3~ly d i sregarded in setting the automobile liability insurance award. 

I would just like to interject at this point an experience 

my wife had. She wa s involved in a n accident b ack in 1966 a nd 

she received payments under a major-medical plan under the 

Princeton School system. Then about a year after the accident 
for 

a check c arne through aga in redundantly/the entire sum of the 

medical treatment she h ad received, money that wa sn't needed 

but was k ind of a pain and suffering award after the fact wh e n 

it was really of no real use . 

.. 
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Tl1i5 lack of coordination of benefi t s between the fault insurance system 

~~J atlier sources is bad, both as a matter of insurance theory and as an 

i~p~~i~ent to the ~mooth functioning of the various reparations system involved. 

It also has bad effects on insurance consumers and acci dent victims. 

O~le such bad effect is that an employee with good fringe benefits does 

not S~~ those benefits reflected in an immediate lowering of h i s au t omobile 

insu~ance premiums. 

Tr~e interest of consumers in low premiums and the interes t of victims in 

tDe fullest compensation of net economic loss call for eliminating the duplication 

of benefits between automobile insurance and other sources of compensation. 

A no-fault system could alleviate this situation by not redundantly paying 

losses already repaid from other sources. 

Promoting Traffic Safety 

The fault insurance system is inherently incapable of deterring unsafe 

driving. Individual, last-moment driver mistakes--undeterred by fear of death, 

injury, imprisonment, fine or loss of license--surely cannot be deterred by fear 

of civil liability against which one is insured. Indeed, as a ma t t er of logic, 

the contrary is true. 

The careless driver is protected by insurance, while his victim can be 

left with much of the cost that originally fell upon him. We confront the bizarre 

conclusion that if the fault insurance system is a deterrent to any t h i ng, it is 

f.'10re of a "deterrent" to becoming a victim than to driving carelessly. 
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-: ~, '. I. ;l t L:\v, in theory, shif~s accident cos t s to wrongdoers. Liabi1i t y 

:: ;:S L~:;I:lLe, in theory, protec ts wrongdoers bo t h by defense and by indemni ty. I 

rl.'i~ ~ :\,'..) vriginal plLTposes are in fundament a l confl i ct. Liability i ns urance ha s 

s tr ~?} ed fault law of its purpose, but socie ty i s lef t t o pay for and endure all 

c02p12xities of fault law decision-making. 

Efficiency 

Th2 fault insurance system is inherently expensive to opera t e . 

7 h 2 s ystem allocates costs and benefits one cas e at a time, app l y ing 

2c~? ~ i ca ted legal rules to complicated fact s i tua t ions, and distribu t e s the 

2 CS ~ S over large numbers of policyholders. All this requir es personal s e rvice 

2. :-.':;' & lot of it. 

These services are not cheap. The fault insurance system has t o have a 

great deal of m~ney just to run on. These operating expenses a r e known as 

frictional or transaction costs. They use up premium dollars on the way from 

insur&nce consumers to accident victims. 

According to the New York State study insurance companies and agents use 

up 33 cents of every personal injury liability insurance premium dollar. 

Then lawyers and claims investigators take the next 23 cents. 

Together these itmes make up the operating expenses, or frictional costs, 

of the fault insurance system--56 cents out of every premium dollar. 

The no-fault insurance system would insure to the victim that as much as 

?ossible of the money that is paid into the mechanism is realized in the form 

of oenefits. 

To the victim, this increased efficiency means more money available for 

benefits. To the consumer, the increased efficiency means lower premiums. 
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Ap po rtionment of Benef i ts 

;;: \',,:1 \\'::c re and "hen it pays, the fault insurance system distributes 

;:.: 2 :'V;·.::' ::'3b1e ::10 ne)' ,,J ith no discernible regard for priorities , let alone in­

: c ll::' g e~t or humane priorities. 

l~~e r ::12 f ault ins urance system--where highly abstract rule s of liability 

v0.h~ a t io n .:I re ap plied, case by case, to fleeting fact s ituations--eve ry 

c ~ 2i ~ ~~S 6 va lue j us t by virture of its existence. It involves t he cert ainty 

of adni nis t r a tive cost s and uncertainty as to the eventua l award. In bargaining 

ove r neg lige nc e cla ims, it is worth something to the insurer to ge t rid of the 

cla i~ 6nci worth something to the claimant to be sure of getting paid. 

I n the t ypical small case, this certainty--closing the claim--is worth 

Gor e to the insurance company than it is to the claimant. So small cl~ins 

arc ove rpa id, the excess over economic loss being called "general damages" or 

' ·?a::.n a nd s uf fering." But in the large case, the certainty i s usually worth 

~o re to t he claima nt than to the insurance company. So large claims are under­

pe i c . 

A comprehensive no-fault insurance system would pay benefits to any accident 

vi c~::'m , who ever he might be. Furthermore, once such a compensation system has 

G~cer taken to pay for the victim's loss there should be no reason for the system 

t o stop short of paying for all of his loss. There should be no qualitative 

distinc tion among kinds of economic loss. Therefore, the scope of benefits 

shoule be unlimited. 

Si milarly , leaving aside for the moment the matter of balancing benefit 

l evels a nd pr emium levels, there should be no limit on the amount of loss which 

is co~?ensable. A loss is no less a loss by being a big loss. Quite the contrary. 

Losse s are not limited, and benefits should not be. There are more humane ways 

t o econol.lize. 
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_.:l~ (ll:l ~ompens~tion should be equally available to the owner, driver, 

~);:S";Cl:;Cl: :..:nd t:l2(L::s trian injured by the vehicle . 

. ~ s u:-:·:~.':; l· )' , t he Council of Churches r ecommends that this state a dopt a 

::0-=:":~:[ i~s ~~ance s ys tem to compensate victims for losses suffered in auto~obile 

d~ciac~ts, ~atner than to shift costs according to fault. 

~!l is systen should compensate the victim for all of his net economic loss. 

I e s ho uld require motorists to buy insurance, b ut only to cover those 

losses ~ot re?aid from other more efficient sources. 

: e Sil0~ld allocate the cost of compensating for such losses according to 

t~ e ~ ela[ iv2 eas e with which they can handle that cost. 

~ t should impose special cost burdens on drunken drivers, drugged driv~rs, 

~.ive~s using a car in the commission of a felony, and drivers intentionally 

c aus ir.g accidents. 

It should leave room for voluntary arrangements for coverage beyond what 

~s r e~ uired 8y law. 

I t shouid use special sanctions to make certain that insurance companies 

pay claims promptly and fairly. 

It shoula apply to all driving in this State and to none outside. 

It sho u ld be operated by private enterprise and not by government. 

It should pay benefits periodically, rather than in a single lump sum. 

We believe that such a no-fault system would be far more equitable. The 

genera l r e sult would be that policyholders with low incomes would pay lower 

?resiums than policyholders with high incomes. Policyholders with generous 

co~~ateral sources of medical and wage loss benefits (e.g., under liberal employee 

f rir.ge bene:it prog rams) would pay lower premiums than policyholders without such 

c oliateral sources. And policyholders with little or no employment income and 
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with substantial collateral benefits (e.g" retired persons) 

would pay the lowest premiums of all, In addition, owners 

of inexpensive and old cars would pay lower premiums than 

would owners of new and expensive cars o 

Gentlemen, I thank you for your time. 

MR, BROWN: Mr. Moore , the Council of Churches -

whom do they represent? 

MR. MOORE: The New Jersey Council of Churches 

represents 14 denominations, comprising about two and one­

half million adult citizens in the Statec 

MR. BROWN: Who is the head? In other words. you 

say 14 denominations Can you give me some of the names ofo 

the churches that are involved in the Council of Churches? 

MR. MOORE: The Episcopal Church, the Methodist 

Church, the Presbyterian Church o 

MR , BROWN: Of where, sir? Is this on a statewide 

basis? Are you talking about all the Episcopal Churches 

and those of other denominations throughout the State? 

MR, MOORE: Yes, sir. 

MR. BROWN : Who is your President or who is on 

your Board. 

MR. MOORE: The Director is the Rev. Paul Stagg, 

who is the General Secretary of the Council of Churches, 

MR. BROWN: Where is he from? 

MR. MOORE: Which church? 

MR. BROWN: Yes o 

MR. MOORE: In his particular case, he is a 

Baptist , He was appointed by the General Board of the 

Council of Churches c 

MR. BROWN: Does he serve a church directly or 

a parish? 

MR " MOORE: No, He serves all the churches that 

comprise the statewide organization , 

MR. BROWN: Do you have an office? 

MR. MOORE: Yeso It is located in East Orange, 

New Jersey, 116 Oraton Parkway. 
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MR. BROWN: Thank. you , sir , 

MR. TEESE: Mr o Moore, in your opening , you made 

the observation that countless numbers of uncompensated, 

needed parishioners have turned to the churches for 

assistance Could you tell me , sir, the source of yourc 

information? 

MR. MOORE: Well, having worked as a minister in 

several churches myself in the past and having talked with 

countless other ministers, frequently people that aren ' t 

compensated in some way and run into both medi c al or other 

economic losses will have to turn to a church and to the 

general welfare fund of that congregation for assi s tance" 

Sometimes it is just temporary and in many cases, i f they 

do receive reimbursement at a later time, they will then 

repay it to the church o But a great number of them have 

to go to where they can get immediate sources of funds _ 

MR. TEESE: I understand that , sir . Are you 

speaking, however , from a sense of feeling or do you have 

some reference that might be available to the Commission? 

This is the first reference in all the testimony we have 

heard of such a claim as you have just made o 

MR. MOORE : There has to my knowledge been no 

consistent study If any studies were done in this regard, 

they were done primarily on an indi v idual denominational 

basis , We could check with the various denominations to see 

if they have made a case-by-case determination. I rather 

doubt that studies have been done on that basisc 

MRo CONNELL: Mr. Moore, all these victims or 

parishioners that you are talking about, were they all 

people that were injured in automobile accidents or are 

you speaking now about people that are injured generally 

in accidents? 

MR. MO'ORE: It would be both generally in 

accidents and also -~­

MR. CONNELL : Could you give us a statistical 

breakdown with respect to the number of parishioners that 
• 
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went to the church for help that were injured in automobile 

accidents since that is all we are concerned with? 

MR. MOORE: In my own experience as a minister in 

Rumson, New Jersey, and some other congregations . we had, 

I think, seven people approach us for assistance from the 

general welfare fund and I believe four of the seve n had 

been injured in some way through automobile accidents . 

MR. TEESE: Do I underst,and from that that they 

had not been compensated presumably because they were 

themselves at fault? 

MR. MOORE: In one case I know of, it was a hit 

and run accident and no fault could fuen be traced to the 

person who actually did the act. In the other t h ree --­

MR. TEESE: You are aware, of course, that the 

State of New Jersey has a system established for compensation 

for that very thing Q 

MR. mORE: Yes. 

MR. TEESE: It has been in existence s i nce 1956. 

MR. MOORE: Of course, processing through t ,akes 

a bit of time and in this case the congregation came to 

their assistance immed i ately to help with the medical bi lls o 

MR . CONNELL: Did they apply for temporary disabi l ity 

benefits ? Did they seek the services of an attorney? 

MR. MOORE: I believe they did. 

MR. CONNELL: Did they eventually get c ompensated ? 

MR 0 MOORE: Yes, they were eventually compensated o 

MR. CONNELL: Then I assume these people you are 

talking about are people that did not have any Blue Cross , 

Blue Shield . major med. 

MR u MOORE: Yes 0 

MR. CONNELL: In your experience , you can narrow 

it down to approximately four people that you personally 

are aware of. 

MR. mORE: As an individual, yes. My per sonal 

experience is four. 
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MRc CONNELL: How long have you been in the 

ministry? 

MRo MOORE: Only six years . though I have been 

associated with church work for a much longer period of 

timeo 

MRn CONNELL: How long have you been associated 

with church work? 

MR. MOORE: I was ordained originally by an 

independent congregation many years ago , back in the early 

1950's. i n fact o But I didn't pursue my formal s e minary 

training and graduate from seminary unt i l 1 968. So it is 

only since that time that I have been formally associated 

with churches on a wide denominati o nal basis. 

MR. TEESE: Mr. Moore, recurring in your s t atement 

is the observation that the collateral. sou r ce of insurance 

compensation i s in point of fact a device of insurance~ 

This g sir , is no t true. We are concerned with an a utomobile 

damage system of reparations, such a system of law. The 

insurance we have today is merely a reflection of that. 

Any change in the insurance has to first come from the 

change i n the law. The collater al source rule as it 

exi st,s today i s a judge-made rule and is one that can 

be changed b y the Legislature and eliminated . at no great 

change i n the insu rance protec tion as it presently exists: 

but I expect , and it is the work of this Commission to 

explore . a t some reduction in cost to the insur ance - buying 

publi c of the State of New J er sey. I felt moved to 

make this observation because it seemed t .o recur again 

and again i n your statement and it seemed to me to be an 

awareness of yours that wasn ' t tracking with the way things 

really are. 

MR. 0 MJORE: It is more of a peripher al matter, I 

will grant you. I didn't mean to give it over emphas i s or 

stress, which is apparent.ly the impression you got. 

MR . TEESE: It seemed to make a b ig point to you 

with your wife's experience. 

MR. MOORE: Yes. That is my only experience 
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personally with accidents within my family. 

MR. TEESE: You speak also, I think, of lawyers ° 

costs and insurance investigation costs as approximating 

23 per cent of the premium dollar. 

MR. MOORE: This was from the New York study, as I 

said. This is the figure they developed. 

MR. TEESE: The Stewart Study? 

MR. MOORE: The Stewart Study, yes. 

MR. TEESE: I submit, sir, that 1 think your 

figures are incorrect~ 

MR. MOORE: I happen to have a copy of the study 

with me. I am reading from page 34 of the Stewa r t Study ; 

"First of all, insurance companies and agents use up 33 

cents." They have footnote 60. "Then lawyers and claims 

investigators take the next 23 cents." They footnote that 

number 61. 

MR. TEESE: But the source material f o r that 

statement is not otherwise expanded upon? 

MR. MOORE: No, it is not. 

MR. DUNCAN: Mr. Moore, I am bursting with 

curiosity. Did you send back the second check your wife got? 

MR. MOORE: No. I probably should have. 

MR. DUNCAN: You didn't send it back. 

Mr . Moore I I am cognizant of the fact that any 

man that comes here that says he represents the Council of 

Churches is a fellow that we have to listen to for the very 

basic reason you represent 14 churches. 

MR . MOORE: Fourteen denominations. 

MR . DUNCAN: Fourteen denominations, I should say . 

Roughly how many people are involved here? 

MR. MOORE: Roughly two and one-half million people. 

MR. DUNCAN: That is a lot of people. I would l i ke 

to know how many meetings, how many other source materials, 

other than that one plan you have there, which we have all 

read as a matter of course -- For instance, have you r ead 

the Cotter Plan? Do you know of the exist,ence of the 

133 



.. 


Cotter Plan because you have picked this plan as your 

model? 

MR. MOORE: Yes. I will give you my sources. 

MR. DUNCAN: Not your sources - I mean your group's. 

This is more than your thinking, I assume. 

MR. MOORE: Oh, yes. Right. 

MR o DUNCAN: Could you give me an idea of how 

many people were involved in setting forth the policy that 

you are reading here and who they were? 

MR. MOORE: It would be the General Board of the 

State Council of Churches. We had a meet i ng to deal with 

priorities for the coming year and one of those priorities 

that was discussed was to move on a no-fault insur anc e 

plan. 

MR. DUNCAN: But how many meetings and how much 

time was involved? 

MRo MOORE: They established a committee t hrough 

the office of Government Concerns here in Trenton and that 

committee was comprised of about eight individuals and they 

met on about seven different occasions and discussed it at 

length each meeting. which was approximately three to four 

hours per meeting, in which various plans and various 

resources were made available to them and were discussed in 

depth. The one that they preferred was the Stewart Plan 

coming out of the New York study. 

MR. DUNCAN: And the motivation for the meetings 

originally was, as you said. countless --­

MR. MOORE: It was the impression of the various 

leaders of the denominations that this was something that 

in their own experience, both in their own parishes and 

congregations, weighed on everybody's thinking, including 

the ministers of the denominations. 

MR. DUNCAN : And how many congregations were polled 

as to their feelings as to your choice? 

MR. MOORE: There were no polls taken. In fact. 

In speaking for the General Board of the Council of Churches, 
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we speak as well to the congregations. In the truest 

sense, we are really speaking for the General Board of the 

Council of Churches, which represents these denominations. 

As far as being able to speak for each individual pari sh i oner 

personally. there is no way in which that can be done. 

MR. DUNCAN: Then there is some assumption if t he 

Board had gone back to the memberships p they mi ght or might 

not have agreed with that particular plan. 

MR. MOORE: That is true. That 5. s def init,ely 

correct. 

MR. DUNCAN: So then we have a little b it more 

on record as to who 

MR. MOORE: Copies of the statement are dis t r i bu t e d 

to the denominations and go out through the var ious pub l i c ­

ations of the Counc il of Churches to the denominations for 

their own reference material and also for them to react to 
. , 

and respond to. So a two - way communication does take 

place. But by no means would I want to leave you with the 

feeling that we think that we speak for all two and o ne­

half million. The General Board represents in a vague 

sort of way these two and one-half mi llion people. It i s 

just like any of these other public opinion surveys that 

have taken place. I would say that the average ci tize n on 

the street really does not comprehend what a no - fault s ys t em 

of insurance would entail. I don't think that the infor mat ion 

has gotten down to the grassroots level to that extent that 

the average person on the street really is fully c ogn izant 

of all that is entailed. 

MR. DUNCAN: No-fault would address itself to tha t part 

of the problem which possibly has to do with meting out 

payments to the public. 

Let's talk about availability. In these 7 or 8 

three-hour sessions o did the same group address i tself to the 

actual problem that exists, the question of availability, 

and did they give you possible solutions to availability? 

MR. MOORE: No, they did not. They did address the 
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problem. It came up repeatedly. It was a recurring theme 

that came up. But as far as any over-all solutions to 

that problem, they did not have any recommendations regard­

ing that. 

MR. DUNCAN: So, in effect, we have a group of 

people that tells us what they don't like about the present 

system, what they might like in a new system, but with no 

real answers as to how to solve the problem. 

MR. MOORE: -- of availability. 

MR. DUNCAN: -- of availability. Right. 

Thank you. 

SENATOR LYNCH: Mr. Moore, you testified that it 

takes four or five years for an automobile accident case 

to come to trial. What do you base your information on? 

MR. MOORE: I was using again here the information 

contained in the Stewart Study. 

SENATOR L~NCH: That is New York. , ' 

MR. MOORE: This would be New York. This would 

be the New York study. 

SENATOR LYNCH: Do you think the situation 

presently existing in New York is the same as it is in 

New Jersey? 

MR. mORE: I have no way of officially knowing 

that. 

SENATOR LYNCH: I can tell you it is not. 

MR. MOORE: Fine. 

MR. CONNELL: Mr. Moore, actually then I would 

have to assume from what you have told us, representing 

some two and one-half million parishioners -- I assume they 

are all New Jersey people, are they not? 

MRo MOORE: Yes, they are. 

MR. CONNELL: [Continuing] -- there hasn't been any 

great hue and cry or clamor to you or your Board to do any­

thing about this problem. This was just something that your 

organization decided to study and come up with a recommendation. 

Is that right? 
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MR. MOORE: This was something that the various 

ministers that are representing --­

MR. CONNELL: I am talking about the parishioners 0 

MR. MOORE: The parishioners themselves r only as 

they conveyed their feelings on the matter that some change 

was needed to their ministers and to their lay representatives o 

I shouldn't indicate that it is strictly ministe rs who are 

on that General Board . It is not o It is roughly 50 - 50 . 

So there are a great number of lay members involved. 

MR. TEESE: Mr, Moore, recurring i n your observations 

was this fact, or seemed to be in any case, that you equate 

a broken fender or a dented fender with a broken leg and 

you would expect that payment would be made for the leg as 

quickly as one might replace a fender. But that goes 

contrary to human anatomy. People don't h eal that way. 

MR. MOORE: No. What I was t .rying to indicate .. 
in that testimony was that whatever treatment would be 

necessary for that leg injury be made on a continuing 

basis as the charges accrued R 

MR. TEESE: Are you aware that that is being done 

now as a 	 matter of course? It is. 

MR. MOORE: Through what type of insurance system? 

MR. TEESE: Automobile insurance, today , rout ine. 

MR " MOORE: I am not aware of this, no. 

.MR. TEESE: It is happening. It is called 

advance payment. 

MR. MOORE: No, I am not aware of that . 

MR. TEESE: It is happening. 

MR. CONNELL: Is that all, gentlemen? [No response .] 

Thank you very, very much, Mr. Moore,for your time a n d 

effort. 

Our last speaker on the agenda is Mr. Henry Legowsk i , 

Local 825, Newark, New Jersey. [Mr. Legowski was not 

present. ] 

Is there 	anyone else in the audience who would 
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like to get up here and say something, especially something 

that we haven't heard already? We would like to hear that. 

All right. If not, we have extended the invitation ­

on behalf of our Chairman, Assemblyman Raymond, and the 

members of the Commission, I guess we will call this to 

a conclusion. We will meet again a week from today, April 21st. 

The next meeting will be in the Assembly Chamber not the 

Senate Chamber. Thank you very much. 

[Hearing Adjourned.] 
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Statement of RobertE. Keeton 

before the 


New Jersey Automobile Insurance Study Cornmi ss i on 


April 14', 1971 


I a m gr a te fu l for the opportunity of appearing befo r e this 

Commission. rr~le subj ect you have been comrni ss ioned to s t udy is 

one of vital concern to every citizen of this state and thi s 

nat ion. 

Let me commence my rel1lar}:s with a quest ion: Wha t is t he 

"In sUJ.~ma ry, the 0:r:.istir.q systCl,l ill serve s the 
a ccic~t~r. -t \,y.~r;i. i:r:-t ; 1".]-.18 jilSU.:c __L~1 f:~ ~}~ltJ_ic arlO. S0cict :/ .. 
It is ine f ficie'1t.{ overly co;~tly r incQ!,lplete c-md 
slow. It aJloca~cs benefits poorly, discourages 
rehabilitation and overburdens the courts and the 
legal s y stem. Both on the record of its perform­
ance and on the logic of its operation, it doe s 
little if anything to minimize cras h losses . " 

Those are not my words, but the capsule conclusion of a $1 .6 

million, 2-year study under the auspices of the United States 

Department of Transportation. They are thoroug~lydocumented i n 

23 additional reports published before the release of tIle 24th and 

final r eport of the DOT Study in March, 1971. 

The p resent system for compensating victims of automobile 

accidents is a demonstrated failure.. The central · reason the sy s tem 

has failed is that it is founded- on _fault- and liabili ty insurance . 

.. 

139 


http:1".]-.18


The present system calls out the worst that is in us after a n 

accident, and it suppresses the best. It calls on us to be vindic ­

tive, to concentrate on finding fault, to s p end billions I 

repeat billions -- of insurance dollars each year in the Unite d 

States just to assign blame. We should instead make it th e pr i­

mar y business of the insurance system to compensate the in j ured 

and to provide for their prompt rehabilitation. 

In findillg fault, the present system spends not on ly b illions 

o f our insurance dollars but also hundreds of million s more in ta x 

do l la rs each year to pay for the courts in which these cases a r e 

t r i e d . And what does the system do about blame, after fi nding it? 

Th e a n s\'/e:r- is: In most cases, no more than a token respon se. Le t 

us be clear abOJt this: First, this systei1 does not n",ake thl' 

wrongdoer pay for the injuries h~ caused. C IG\ifi1s are paid i n ~:: tC cJ~ 

by insurance corripanies. Second, the present system does not eV2n 

mal-:.e wrongdoers pay in premi urns anything re1"ClOtely approaching \vha t 

it costs to pay for the injuries they caus~. This is true not o nly 

when we look at the matter case by case, but also when we look at 

it in gross. Year after year, the great bulk of premiums out of 

wh ich claims are paid has been collected from policyholders not 

involved in any accident during the year -- from the "innocent" 

ra ther than the "Ylrongdoers." 

Thus, the billions the system spends year after year in find­

ing fault are wasted. 

- 2 
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There will be no end to this waste until we end the Inis guid0d 

fixation on blaming p~ople. 

Proposals for retaining a patched up fault system are doubly 

bad because they doubly concentrate on blaming people. They con­

tinue to support a system that makes fixing blame on people its 

primary businriss. And they also make the mistake of blaming th e 

demonstrated failure of that system on people rather than on the 

~stem itself. 

--2a ­
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.1 t is t imc to end this charade in Wi:lich vr()U~ctors 0 f tho 

~;L. , I:'Gd< .:: J system are using people (~S scapcgodLs for the fclllu .:C! :~ or 

t.LCl1- system. It is time to stop spending our insurance dollars 

to l!laIl\e people. If we must fix blame, let us blame the system, 

and change it now! 

The central concentration of the present system on fault and 

ll ~bility insurance is the reason we have such wastefully high 

automobile insurance costs today. As shown in a chart attached to 

t h ~3 statement, only 14 1/2 cents of the automobile bodily injury 

li ~bility premium dollar go to paying for out-of-pocket losses not 

al re ady compensated from some other source. Thus, only 14 1/2 per 

ce :t~t of what we pay for bodily injury liability insurance comes 

back ln the kind of benefits that ought to be the primary objective 

of automobile insurance. 

In state after state, there is a public sense of outrage with 

the present system of automobile insurance, and it is easy to under­

stand why if we pause to view the system as the public sees it. 

Put aside technicalities and just ask how the system works. Con­

sider some questions we must answer when we look at the system 

from this point of view. 

Under the present system, what are your chances of getting 

payments from your own Bodily Injury (BI) automobile insurance if 

you get hurt in an accident? 

The answer is practically zero. It could happen, but only 

ln most unusual circumstances. Every year a good many injured 

- 3 ­
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L'I"lL "'V: L[ coverage. 

of ~uLomobile insurance. You buy Bodily Irljury automobile insur­

an cl3 . Tl1en you suffer Bodily Injury in an automobile accident. 

It ~ocld seem reasonable indeed for you to expect your insurance 

cOTI"l-' any t~o pay you. But that is not the way the system works. 

Instead, your coverage just means that your company protects you 

against claims made by other people against you. So if you a re 

~ .t -' ,'-'", victim, you have to make a claim against somebody else. And 

his company doesn't owe you anything either unless you prove he 

was at fault in the accident. 

Basing claims on fault made sense back in the horse-and-buggy 

days when nobody had insurance. But not today. Over 99 per cent 

of the compensation paid to traffic victims comes from insmance 

companies or large corporations and not from the individuals at .. 
fault. 

Yet the system is still built on the theory that when you are 

injured you must show that somebody else was at fault and must 

make your claim against him and his insurance company rather than 

your own. As a result, the system is slow to make payments, it 

overpays trivial injuries and underpays serious injuries, and it 

is terribly wasteful because it uses up so much of the insurance 

dollar to pay for lawyers' fees and other costs of fighting over 

how the accident occurred and who was at fault. 

- 4 ­
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How might insurance be better used to comp~n:3ate persons 

inJured In automobile accidents? 

We should apply here the same straightforward insurance prin­

ciple that we apply in most other situations -- for example, fire 

insurance on your home; health and accident insuranc e ; and even 

the Medical Payments insurance in the automobile policy. All of 

these are forms of nonfault insurance under which you get payments 

from your own insurance company regardless of who was at f au l t i n 

caus ing the loss, or even if nobody was at fault. If we used th i s 

kind of insurance as the main source of compen::.;ation f o r t raf f i c 

victims, we could sharply reduce the waste in the present system. 

We could continue to pay as much to victims as they ge t today, o r 

even more, and still reduce insurance premiums because of t h e 

greater efficiency of this kind of insurance. It would a l so result 

in a fairer distribution of payments because it would transfer 

some of the money now used to overpay trivial claims and pay it 

instead to people with more serious injuries. 

The way the present system deals with damage to vehicles 

could also be improved. 

The nonfault principle should be extended to damage to cars 

as well as injuries to people. A recently devised plan of "Vehicle 

Protection Insurance," designed to be integrated with the Basic 

Protection plan for compensating injured persons, will serve this 

need. 

- 5 ­

144 

• 



~vll :j t would be done wi th claims for pain and :;uffering under 

d ih)lltcJ.U.Lt system? 

The American Insurance Association plan proposes to eliminate 

all claims against the other driver based on fault -- thus elimin­

ati n g all such claims for pain and suffering as well as for other 

kinds of damages such as wage loss and medical expense. Under t he 

Basic Protection plan, claims for pain and suffering associated 

with severe injuries would be preserved. We propose to draw the 

line at $5,000. That is, if pain and suffering is substantial 

enough to support an award in excess of $5,000, the lnjured person 

recovers the excess. He does not reocver the first $5,000 unless 

he has elected to buy an optional coverage for that purpose. Th u s , 

motorists are no longer forced to pay the high premiums that 

result when all these pain and suffering claims under $5,000, 

based on fault, are included in the system. 

Instead, under Basic Protection the out-of-pocket losses up 

to $10,000 would be covered for everybody, and the average motor­

ist, with part of the savings he realizes in insurance costs under 

this system, could buy an optional coverage for pain and suffering 

up to $5,000. He would still have part of the savings left over. 

Thus, because of the greater efficiency of the system, he could 

get more protection at less cost. And the motorist who chooses 

to give up claims for pain and suffering under $5,000 saves sub­

stantially more on his annual automobile insurance bill. 

- 6 ­
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WilJt e f rect would a nonfault system have on rehabilitation? 

It would be a distinct help. Since medical bills and costs 

of ~e habilitation would be covered for all traffic victims, regard­

le3s of fault, no longer would rehabilitation be delayed because 

of a flght over who was at fault and resulting uncert ain t y about 

whether insurance money would be available to cover rehabilitation 

costs. 

Central Principles of Basic Protection 

Basic Protection insurance is founded on two major p rinc ip l es 

f irst, paying losses from traffic injuries up to a moderate 

l:'."<1i t regardless of fault and, second, doing away with mos t neg ­

llgence claims below a similar limit. 

Observe the contrast between the nonfault principle o f Basic 

Protection and the fault principle of the present system. 

Today, typically, claims are made against the other dirver's 

insuranc2 company, based on negligence, seeking a lump-sum payment. 

This payment, if obtained, ignores -- and therefore overlaps with 

-- reimbursements already received from other sources, such as 

Blue Cross and sick-leave pay. It also attempts to pay dollars 

for items not objectively measurable that is for pain and suf­

fering -- with the result that there can always be a genuine dis­

pute not only about how much pain there was but also about how 

muci-l so much pain is "worth." 

- 7 ­
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Basic Protection insurance, in contrast, ilpplies a straight­

• 	 forward, nonfault insurance principle -- the one already applied 

in health and accident insurance, in fire insurance and even in 

the medical payments coverage and . collision coverage of the auto­

mobile policy itself. Thus payments are typically made by one's 

own 'insurer rather than the "other driver's" insurer. . Also, they 

are mad e month by month, as losses occur, rather than in lump sum, 

and they reimburse only for net out-of-pocket loss, which ordin­

arily is objectively measurilble and not lik81y to be a source of 

dispute. 

The second ma jor principle of Basic Protection is fulfilled 

by a pClrtial elimination of liability b:::tsed on neglig0.nce. Claims 

based on neg 1 i(jer.cc are s ti 11 penni tt.eC: for severe inj ur i es, hO'v\7­

ever. That is, an injured Forson can r8cover as he does lod ~y for 

so much a f hi s dnmag8s as axe higher t.hel.n $ 5 ,000 for pain and s 11 f ­

fering or higher than $10,000 for all other items such as medical 

expens e and wage loss . 

.~ New Jersey Bill 

The central principles of Basic Protection -are incorporated 

into a bill proposed in New J e rsey by PAIR (People for Automobile 

Insurance Reform) . 

One day less than four weeks ago, tile final report of the U.S. 

Department of Transportation: Study \vas re.leased-. _ That report 

firmly recommends prompt enactments i'n: the. several' states of our 

-. 8 ­

147 

http:i(jer.cc


federal system to establish i new system for compensating traffic 

victims 

"a system that would be more efficient, offer greater 
flexibility and personal choice, be fairer, give 
greater incentives to loss reduction and do d better 
job, overall, of reparating victims r losses." 

Here, in a paragraDh from that report, ~s a set of guidelines ' 

for such a system: 

IJThis system, as we see it now, should be based 
on universal, compulsory first-party insurance for. 
all motor vehicle owners covering all economic losses 
above voluntarily accepted deductibles up to reason­
ably high limits. Insurers should be free t o offer 
additional insurance coverage pbove these limits. 
Victims should retain their present right to sue in 
tort for specified intangible losses, but the r ight 
should be restricted to the truly serious cases. 
Victins should not be able to sue in tort for eco­
nomic losses c~npensated by their own insurers or 
voluntarily acc~pted as a deductible. The system 
should be implemented in stages at the State level. 
The pl.-ivac:e insnrance ir:(il"stry should service the 
syster':r which should continuo to be regul a ted by the 
several States." 

The Basic Protection plan and the specific bill proposed by 

PAIR fit these guidelines perfectly. 

The best \'Jay for this· Study Corrull ission to serve New Jersey 

citizens is to recommend and work for the prompt enactment of the 

PAIR bill. 

- 9 ­
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Where the Automobile Bod ily Injury liabi l ity 

Insurance Premium Dollar Goes 

General Overhead Claims 

Adm inistration 

33 


Costs 

23 
Compensating Losses 

not otherwise 

com pen sated 
Paid 

above 

loss 

8 21.5 
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.-~sso ci3. "C:J..on. ~ group of d~dic~ted cl&l~.".. 

. ­to l~;!J) 2.. ~t. t. ~ ... L; :~['A G"I-

Su.~'2.:-lC2 buyin-:.; c~ tiz(;ms of this State. 

L:..ny of tna people here today 'Hil.l. look UpO:1 t!1G cl.:.i:--; ~.e :-. a.~ :':".0: 

\,'Ie must tc:.ke a ItOr::8:l~ t o poi:1t 0'-.:. t 

clain: P.l3.l1 is a J':;.J.nt2,n beinc- not devoid of feelings ~us t, 

yo\.;. are. ?leuse u:1ders Land. tha -:; the claim man must oper.:. t e vIi tl"... in -:; ....e 

oound.:.ries i::lposed upon him by the policy contract- not by .......:;at he \{O:.G.d 

li.::<3 to GO or not do. 

'I':'e purpose of our a?p2aranCe here today is to aid you eentl Ct;e :1 l.n 

':.'Ut;l1:'~8 le2islatio:1, "Co pro~er..Ly indei~i.'1ii'y desirious Vl.ctir.1S of bi:;;~,.;ay 

accider."Cs. ~'!e nave come before you \-:ith no mracle plan out r aT..t.er ·,..rit;1 a 

plc:.n. 'Chat 'Hil..L more proper..Ly and equitably iIl:demnify the perso:: t:'..:.l~' 

cc::l.'ron wd by the de ,',13"Ca'tion 01" a SLrlous au to accie., nt. 

/ 

:!e 1'eel the pres ~n t prerr:ium dollars spen" by eaCh au w ?olicy ::()~.i2::' 

cou.::'d he much more pract.ic.:l.l.1.Y UT..i.l.l.zcd.!;y proper utili~a tiO:1 0:': ~::ese 

doli..:.rs \-;8 sincerely .::ee1 T..hat the insured driver or passe;1S~:::- co~..:i p::,c­

p8rly a:1<1 adequa't81y sustain his normal manner of livin::; ':Ji~;.out. :':.r.~'-
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e::o'...:.~!"'. \:.0 be dis~blinl: either wlniJoraril.y or permanl:nt.l.~ 
/ 

GS:1tlC:·,:8!1 . •1(; Hi-sn t.o propose to you t.1a t no dras'(,ic cnances are 

::ec'::'2c4 in our p:':;;3cm,t 'l'o;c't systcra. ~,:;;; arc not prop(;;rly utilizin[ t,ne 

tools VIC llavc3 at our hands- in t.hat mose. advantageous manner. 

';Ie ",;-'_sh t.o no1\" discuss varLous portions of me st.ar.dard i"a:r.il.:r all to 

~o::'::"cy al'd sugGest h0~" t.hey could be used in a way concurren t v~ t!1 the fre­

1st. The physical dalnage portion oi' t.he auto policy is an opt.ionai. 

• 
ccvera~e a'1:i deals "ii th col.Lision and/or comprehensive. Generally speaK­

lr.E; 'WE; cOi/:prGhensive portion is a dol..l.ar for dO.Ll.ar reimbursement of dam- • 

age sust.;:i.~C:ld by almost. any loss that. is not a collision. Coliision cov­

erage p~~es reir..burse~ent for less however a predetermined deduct.ible 

<::':O"C.Y.T. is subtracted l'rom each 10s3. ']his arnoW1t is generally $50.UO or 

ClGO.uO '.vith occasio:1a.!. amou.""lts of $250.uO or $500.00 being available but r 

rare 0:1 other t.nan ileet.s or corr.r:J.ercial vehicles. 

Gentlenen we subrr~t to you the idea t.hat $50.00 deduct.ible coll-

I 
ision covere;.ee is an. obsolete as the $1000. nei.J fanily car. $50.00 

dec.uc tibIa Has pOYJu.Lar when it. was about. tne average weeKly -c,ake home pa.y 

lor the facto!".! worker. 

Tne srr4i~ paint clairn- 'llie broken antenna- the lost hub caps- all 

cl&ir.J.s that are normal cOrTiprehensive type losses many ..i!ncs are more ex-

pe.1s~VE: to process t:lan the t'otaJ. value of the clCi.im. '!he days of "l'ul~ 

reimburserr.ent tl for petty claims nas come to an end. 
152 • 
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~~'::;\'::·2.:i- ('1':,c purpos~ 3.n.:i r;~ 8.:l!1ing of tne word i nsurance) 'oJe \o,'o'JJ..d ;;.cU:.e 

..!.- ~iii :i.n.:. te tn.C: stie 01" cO..lJ..inion deduc t,ibJ..e 'uC1..0W L:1e c!.E;i\04c T..i ~..1.e 

G:.1'2 dri'/i:;.;:;- ,'.0 wow.d sugGGst doubling the z..rr.oll..'1t of t.ne st<lL,e:i 

po2.icy G.edt:ct.i"0le l'or tne 2nd. cha:'[;ec:.1Jle accident in one cal3..'1d.e r , ;year 

i;ce,::LL2ss ,,0 say tnis ·,wUJ..i penc.lize only the c.J.rcles s drlver, a,,(l 

I 

dr:"'!8!:' , in th0 .l.O:"i':; run, in an OV2!';)..LL SilvingS 1:.0 'the ~nsura.n~e do:::­

2.. ~:::..r.d.,:).t.O!""J dedu.ctible or $25. on al.L coraprehensi'le loss e xclt.:sive of 

~·Ti.::..i.3 :1ie.lj glasses. \';3 have excluded 'ills glass d:.le 1.0 tne l'.J.Ct 'Lila t, :... .:..S 

is 3. loss H ,ion se.Ldor.r.does 1:.he insured driver have any oo.1trO.l 0':' w:::' ,,80­

ev:::.r. Not.ni;::; wOUJ.d prevcn-c. a person troM drivi::.c:; :n::my yea:'s \.;'.;.. t.no\"'" 

:12..I/:;.ng a f£lass .loss, ~'1d sudlenl':l belng confront.ed vri th 2 or j losses :':1 

con t.i."lued 

/ 
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.·.. s J0U c;.:.n S88 .:.l.t tills junc"tur8, lT2ny Jol1.ar3 C3.n be ::><.::.7E:J bo~r, by 

.;'S 0;1-2 0':" t.i18 C~i81' l'aU.Lts of our p:-esent auto "tort sY3'tE:;n as O"J. t ­

\ 

t.1C i '.J.ct thc;,t inju:~ed part~·s are not cor~pensated for persoi1al in~·G.r.:r3 

or ~:a,3;e::; as :oes1.l...L t of an accide~:t for 1"l11icn t.ney may P.ave been nec;liC:E:nt ~. 

to seme dogree. As you kno:-l, a..'l.) neGligence bars recovery ur:.der m.:.r 

:l~'2sent tort system. 'He Houl.d like to ans;:er "the tina faUl. t:t advoca~5 w-'.l. ~h 

SO:T.e ~ood practical ide3.s Hi't110U't disbanding a sys"te:r.. we have li'ICi ...i t.n 

ci~ese ;na:1Y ye.1.rsp1d Hhich sys"te::1 l{e ha.ve found to be t~e mos"t eq-:..:..i table. 

l:e don't p['opose a chx1ge in tne t.ort. sys"te~J but rat.her 1.,8 advoc:it,e a 

t"8.1?ing hand ,,0 :'ne parties who have been somewhat neg1.igcnt. 

,,(,is st.::. t.s: .for many years J which provides for a weekl;y inco:::e 1'or a r,s..'·:'.ed. 

insured, injured and. disable:l as 3. res"u t of an auco accid<mt. ~:12 ;:;03 t 

of -c,nis endorse:nen t is :ii6 .()u per' yr. and provices ;P50. a wee;.;: to b~ paid 

lon[,; as tne injured insured is disabled.. This is subject ~ a brief 

,.:a:"tinG period and a ch:lnse in dcl.'ini t~!.on pertaiIlinL:; to dis.:J.':Jility a.::.cr 

ye2.~. I spoke earlier 0;: using "tnese found dO.LJ.ars. 
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~ ::-..o~ t,o t:-:e: one bit cor.:;Jl.:lin t as pert-.:lins to our jJ:.:'e Sei1 t 5 j .') ,,(;:~n. 

, 
./ 

2.L. -::0 acc::'J.e:1t. Provicie $50 .00 p~r \1e0K 1'01' t-his narned lr.surt ds s; ­

CUS2 i: &~SO injured an~ disabled. T.~esc should be tre~ted as sep~:-

Sl':ouid be cumui3..Live in benefits. This coul~ be pro­

,. 
v::''::'l2i ;·i::' -c~ 2.n es-cl:-,::.ted ext,ra policy cost, 01' "juch of .::,ich eouid be 

• 
Gc....J~12:;:er:tad by :'he sav:L"1gs on t,r.e pnysical damage amounts pr8s~::,t(Od 

l2~r":":'..2:'. ;';e are not actuarys or ever. unde:n.,ri ters, uu t I bel::'eve ever. 

t,:~s '::'V3 :'3.i.:2 ;.,otorlS-:: "Jill. readily not8 :.he pract::'cali t.y 0:' "his ?ro­

?os&l. This, gentlc2(On, is, we believe, the solu-c,ion LO the prvble!c. pre­

sent.lJ a L ha:1d. ~,'.3 so stroLlsly believe t.his -co be so "tha 1:. we \-iou..l:i 

rGC O:';:::8nJ ~ :1e inSl.;.rc.nce C0F..r.u.ssloner advise tne COGl?anys Hri t.~ng auto 

insura:1ce i.a thlS state llidl.y publiCize such a r.lOdified endorsement a:"J.d 

/ offer t,i8 s.:uo:e for sale as pare, of the auto policy wit.h said cover3.~e in­

cluo.ed u::less rer'u3ed in uri1..,ins. 

':'1'::"S is ha.Lf oJ.' gre2.~ i'uliillcial lOGS brouGht about, by disabli:1g 

aut.O accio.ents- The other port-ion is t,he problem ()..I..' medic::w.. expen~~s. 

Gcneral.ly tOday such coveraGe is provided in amounts of 5CJ­

1((..:0 -200(;-500(­ This is a Hid;:,' purcnaseJ aad popular cov8r~se ;1."1.:: :-.ot .. 

.:.llCr: :-lE::cd be .sail of.' i t at tnis time. 1':e would comr.:ent howev0r t.;i2. ":. ~:-:2 

• 
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.:,:0:'::: Or' l'ul.L covc~~aL: e for the fir::; t ~iD.OOG. ani 5o;b off exp8ns2s i'or 

';;::"CC0 .....? to :')50(.;0. or po;:;sible total. coverace of $3(j00. iI' !I:eiical 

tre:::.. :;, .S:11:.3 snou.ld t:::cc:cd $5000. 

:01' the dri 'Je:C over "the agE:: of" 25 (according to StocK Cor::?2..:"!~' 

P:'c: SCD:C ~~.::. tc:s) resi.r...ing in the C2.n:d.en Suburbs- ovmint; a 1971 Cnevro~e t 

=::-.92.1.~~ "C.r.e cost or 5u .00 cO.i.lision is 91.00 

TI",e cost or lUO. c'4d. t1 7'd.CO 

a dil'ferer"c8 of 13.00 . , 

F~l co~prehensive on the same car is $35.00 

50. d8~. co:np. is $20 • 
.I 

25 ced. CO::i'p as ",e recon:r;,cnd would be a:-'prox. 26.00 

c:. cii.frerenc.s oi' 

':'l: ::'s is a cash saving on physical. da;nage _,?f $20.00 per JTear.-......... 

l/:i til tiLLS same $20.00 based on current rates insurance Co:npa..'1.ies 

c3..!'~ ?:'ovi.c:.c a policy \-lith $100. p3r "eek income for any d~sabled naJ::ed 

::"r:.':;"J.i.'cd ;';ed: $500 per \~8ek t'or a secondary :L""1sured- For $lb .00 or 

$2.UO p8r year LESS "tnan the insured is presently paying. 

For an ad~ition~ $6.00- Life insurance or dismeilibe~~ent cov­

er2ge c~n be added coverinG both insureds, for $5000. each 
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.'-..s you c:..n readilJ' sec, the SlJ. to i.'1s urance uUYln c; p u u.l ::"c 

/ 

\;ith a trdy prac -..;icCil 3.[,)pro.:.ch, t.his is a.d t.he s t.a t isT..ics ::e;; 

1':1..1...1. bol'::, you. \lith. .:-'.Lc:.in fact.s however- only the recldess 0:- t.--::,c ca:-e­

~~ss coul~ fall t.o see tne obvioLs here. 

,­

As you catl se c , He nave not sug;:;ested any ':::;T,:e(;ping r adical 

cha.::.[;~s; nor hc:.vc 'de intend.ed ""Co present such a progra:r.. ive have in­

ten..:i.eQ to present, t.hrough thc eyes 01' the prol'essiona.1 C.l Ciir,i Ii",:.!:, 

.?. proGr.J.:!1 TtJe 1'C8.1 \-mU-ld most benefit, at re'1sonable cost, persons 

.. 
::l03t J.escrvin~ of insurance benerits. Indeed- all of our group ,.,raGd 

b2 ~7.0St plec::.sei t.o be able to more adequately cornpensate lnjurE: d oar ­

"C::"2S. Given thO p::.~oper tools, lITe \n..1l t<s e t:1em He.Ll.. Ho c~ai!r.s 3,d­

juster I've ever me~ enjoyed 1-JaJ.kint; 0.\-12."';/ from a "Cruly injured Pa:' t.Y , 

after {lavinG denied his claim. Our proposals vlill. not s"Cop de:-:.ials 

0:': so::.s cla.ims, nor will. it a.Lter proper redress to t.i1e c ourts, l.:.."'1­

der "C~8 presen~ systelT., but it surely wil~ r.1ore jus"(,ly compensa.t.e 

ccu.:1cless p5.rties injured in a'J.to accident.s, wnom Here neve:, c:; ivcn cor.­

sidcration 01' relief before. 

It is only nztural, havint discussed some solutions to p~o -

blc;),s occurri:-',S after tne accident, tha "L He cover s omt=; ideas a:... ..: O?­

in:"o,"s that rr.a) prevent the acciden"C- HighlJaY safet~' is a.'1 i;.~?o~ta:1t 

In t:-l:'S (Ora "hen politics dictate "the wooin<:; of the te e;: .J._:L! 
• 
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~) :.,~'~.-::,y Y0\.,:l...:: f.::..cc. ?" cin , ~ "Lnc 0it.U'-il,j .0:1 3L;UJ.::'cly ~n "he 8 -:;'C, yot:.. <"411 

i": ::C\.' ::..s ',.;..:;11. :':':3 I do Lk biGCes 1:, mcr.nace 0:1 t.{lC h::' gh",·!ay is"b:\2 te c:n a~8 
/ 

i~'iv,2l') 2::0.. only perl:l3.:ls to the d:curili:. But realj.stic<'.J.ll~: Sf)eu.Y.ir.g, 

~,-<; .::;:.:...., t t .::,.) :.!uch uDOU t. t,h3. L dri.ln~( t.il.l. a:l"'Cer he nas rlre&ked his na voc. 

-Cr:.3.L 3. d~i'fers license VJC:.S a p~ivile6e, not a rignt. 

Todays ger.era"(,ion should u.."1cierst,and the same se 1;, of standards. 

700 rr:.:::.ny parent.s do not, nor wilJ.. not accept tne 1'act tna t. t.heir yOWl6 -, 
D~. jck~/l t,U:2r:S in-co the in~'amous }~. H:;'de ~oJ'hen ~he fa.'nily car is 2 olocks 

,i.':'cm hor::e. 

he iwulci reco::::::8nd the 1st. drive:'s license, issued to a ne,l dr:"­

V -2:' aI"~er he:.ving comple~ed his drivers l.raining and havin~ passed nis 

t est. 02 iSCl,;.6d 1- a scp3.rate; dist.~nct cOJ..or and be nowd tlprovisional 

driver's license lI_ 'L'1is for we tern of 1 year. i-le would :"imi1. his 

drivi.i.1g t~ hrs. 0,1' 6:U0 JJ·I to 12:00 a~d f~rGner p rovide apace 

0:1 t['.E :....eVe~se of the license ,\.;nere a.~y ITtar;istrate or judge "Quld be 

rE:qulr2d "(,0 list any movinz violatJ.on ccnvic1.ion, and upon the secor:d con­

victior:. , t.he , 2nd. conviction magistr-.,i "(,e HOUJ..d be reC;,uired. t.o i:r':l.ediately 

t __·:e possession of such license and fOrl-lard same to Trenton wi tn the Acc­

c~p&nying necessar~y documents. / 
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'~\) .:;.ss~c.:'l, in Leis J::..~;cou r.:;..:.;orr.o nt 0_' ovc~':~O\,.-c:c,i ~~_ tv ;:' , ;:o t 

" 

1. 1c(uire all dealers or new or used cars to reco~d co ~or j O~, " 


.. 

2 . Rec:~i~8 D..!1:rof.e purchsiI1G 2.. re~l~ccment e:l:::ine tu...:·:e Do bil~ 0 1" 

s~le ~or 8~id e~~ine ~o tne nearest mo~or vehicle d~p~ . ~nd pay a~ 

Lio~s cou~j only h~ve rav0~abl e resu1~s. Auto theft, ~ad:iition 'Co 

/ 

te ic~ a Grcac c,A.}lUlse 'LO aJ..l i:J.surc:nce COji:a.pnie~ a...'l.d at4to 0 ....:::e:'5 is one 
I 

of t,::e c:c'e-l t hazc:r:is oi' lrivJ.nc "Goel3.;),. Cne never knm';s ,.,men l:.na" 0:: ­

CO:.":' c:~ car , p ul l ihS in to YOt4:c 1.::.:-'.e ...0 ?&SS may be dri ",re !1 oJ' a lL J~ . oJ.d. 

:l."J.O is ~:~3.vellinG at 75 L 'B andhas never sa ... behind "G."l.e ,·rheel o f 3,'" 

• i.a:;.:::i~'!;,,; in it \on t:'. t.heidea that, he 17i11 be It back ill a seco::1. II 

..
•• 

I 
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~~ ~i~cG~ely balieve a~~ of ~hese idoas ~o be wor~h t~c ~o~t co~ccrte~ 

.:'ic ?rob.Lem areas a 1:, any iVtx,re ciate, va tn any erot;.9 or co:rcw..ssio::. 

4., . ... 

C):"~;,lO:::C 0:: t::1a South Jer:S8~/ Clai.:'cs i-:en IS Associa tions ~xecut,ive 
~. 

ThEa..'1k you. 

" 
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