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NOTICE AND GROUNDS OF APPEAL.
(Filed March 22, 1917).

New Jersey Supreme Court.

Frank A. Champlin, trading as
F. A. Champlin & Company,

Plaintiff-Respondent, Notice and
VS. GroundsofAp-
peal.

Erie Railroad Company, a Cor-
poration,

Defendant-Appellant.

To Messrs. Brown & Beecher,

Sir A ttorneys °f Plaintiff.
Com™ n°“°Y hat thg defendant>Erie ilroad
mpany, hereby appea?s to the Court oP%rrors

tud PPla'a °£ NeW Jersey from the whole of the
C%uﬁ of N'év\/q\tl%rrse)ipoﬁhfﬁe %HF&wEHgIBFou%'EE!f eme

Trial G W Pre7- °°Urt 6rred in holding ‘hat the
fendant * f 160““« a ™dict for the de-

a verlw6f Udi-ment °f the Trial °ourt i« directin
élet ¥or the cﬂzfendant was not erroneous. g

negligent™ > [ 6VidenCe that the defendant was

oftlioThe TnalCourt did not err in excluding proof

Dated March 13, 1917.
COLLINS & CORBIN,
Attorneys of Defendant-Appellant,
oeryice acknowledged March 14, 1917.
BROWN & BEECHER,
Respondent Attorneys for Plaintiff,
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(Filed July 7, 1916).

NEW JERSEY SUPREME COURT

Frank A. Champlin, Trading as
F. A. Champlin & Co.,

Plaintiff-Appellant,
Vs \ In Tort.

On Appeal.
Erik Railroad Company, a Cor-

poration,
Defendant-Appellee.

AND DIRECTIONS APPEALED FROM.

The above named plaintiff-appellant, by Brown
& Beecher, his attorneys, hereby file with the
clerk of the New Jersey Supreme Court the fol-
lowing specification of the determinations and
directions of the District Court of the City of
Passaic with respect to which the said plaintiff is
dissatisfied in point of law and upon the admis-
sion and rejection of evidence therein against the
objection of the said plaintiff.

1- At the trial of the said cause the said

rie Railroad Company, whereas the case ought

0 have been submitted to the jury on the evi-
dence.

2. The trial court erroneously refused to per-

m plaintiff’s counsel to ask the witness, Cham-
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Specifications, etc.

plin: Q Yon had a conversation with Mr.
Panlison here, the agent, in relation to any other
depredations that had been committed there; or
any other fires which had occurred in that yard?

3. The trial court erroneously refused to per-
mit plaintiff’s counsel to ask the witness, Cham-
pion; Q On November 8th did he state to you
that any other cars of hay had been burned in
that yard?

4. The trial court erroneously refused to per-
mit plaintiff’s counsel to ask the witness, Levine:
Q Will you state to the court and jury what the
conditions in that yard are generally?

5. The trial court erroneously refused to per-
mit plaintiff’s counsel to ask the witness, Levine:
Q Were there any watchmen in that yard?

6. The trial court erroneously refused to per-
mit plaintiff’s counsel to ask the witness, Levine:
Q Was there in that yard or around that yard
anyone to look after.that car?

7. The trial court erroneously refused to per-
mit plaintiff’S counsel to ask the witness, Levine.
Q What was the condition of that yard in rela-
tion to a watchman or any other person to look
after the property there?

8. The trial court erroneously refused to per-
mit plaintiff’s counsel to ask the witness, Levine.
Q Do you know whether they ever had fires
there in that yard prior to November 6th of that
year?

9. The trial court erroneously refused to per-
mit plaintiff’s counsel to ask the witness, Levine.
Q Were there, or have there been, several fires
during the year 1915, up to and prior to Novem-
ber Gth, in that year?

10. The trial court erroneously refused to per-



Specifications, etc.

mit plaintiff’s counsel to ask the witness, Levine:
Q During the time that you were in that yard*
unloading, which you say was about every day
prior to November 6th of 1915, did you ever see
or know of a watchman being in the yard ?

11. The trial court erroneously refused to per-
mit plaintiff’s counsel to ask the witness, Levine:
Q Did you ever discuss the condition of that
yard with the agent, Mr. Paulison?

12.  The trial court erroneously refused to per-
mit plaintiff’s counsel to ask the witness, Levine:
Q Do you know what the reputation of that
yard is in that community”

13.  The trial court erroneously refused to per-
mit plaintiff’s counsel to ask the witness, Levine:
Q Did you ever see a number of people around,
in and among the bales of hay and around cars
of hay and through the hay in that yard at
various times on or about the latter part -of

ctober and the middle of November?

14. The trial count erroneously refused to per-
mit plaintiff’s counsel to ask the witness, Levine:
Q Do you know whether that yard is used as a
sort of playground?

15. The trial court erroneously refused to per-
mit plaintiff’s counsel to ask the witness, Bowker:
Q Were you ever called in 1915 at any time to
put out or extinguish fires which occurred to cars
0 hay in the Dundee yard—freight yard?

16. The trial court erroneously refused to per-
mit plaintiff’s counsel to ask the witness, Mault:
V Do you know where it stood?

17. The trial court erroneously refused to per-
mit plaintiff’s counsel to ask the witness, Pauli-
son- Q Isnt it a fact that a number of fires

10
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Specifications, etc.

have occurred and cars -of hay have been burned
in that yard during the past two years?

18. The trial court erroneously refused to per-
mit plaintiff’s counsel to ask the witness, Pauli-
son: Q Don’t you know that merchandise has
been stolen from that yard?

19. The trial court erroneously refused to per-
mit plaintiff’s counsel to ask the witness, Pauli-
son: Q There is no regular watchman kept in
this yard during the day and night, is there?

20. The trial court erroneously refused to per-
mit plaintiff’s counsel to ask the witness, Pauli-
mon: Q Did you have in that yard at any time
an agent or watchman to take care of goods and
chattels and cars that came into this yard, whose
duty it was to stay there and look after these
goods and chattels and cars?

21. The trial court erroneously refused to per-
mit plaintiff’s counsel to ask the witness, Pas-
man: Q Did you ever sell any other cars of
hay out of the yard in question by reason of
their having been burned or damaged?

22. The said judgment was in divers other re-
spects irregular, erroneous and unlawful.

BROWN & BEECHER,
Attorneys of Plaintiff-Appellant.

Dated, July 5, 1916.
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(Returnable May 5, 1916).
DISTRICT COURT SUMMONS.

Qity of Passaic,

County of Passaic.
To Wit: The State of New Jersey.

To Sergeant-of-Arms of District Court or any
Constable of said County:

Summon Erie Railroad Company, a cor-
[1. s] poration, to appear before the District

Court of the City of Passaic, to be held
at the District Court Room, in the Municipal
Building, corner of Howe Avenue and Prospect
Street, in the said city, on the fifth day of May,
A. D. 1916, at ten o’clock in the forenoon, to
answer unto Prank A. Champlin, trading as F. A.
Champlin & Co. in an action in tort, demand two
hundred and fifty-seven and 04/100 dollars.
Hereof fail not.

Witness: W. Carrington Cabell, Esquire,
Judge of said court, at Passaic, aforesaid, the
28th day of April in the year of our Lord, one
thousand nine hundred and sixteen.

T. M. BUSTARD,
Clerk.
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(Filed April 28, 1916).

District Gonrt ol the City oi Passaic

Frank A. Champlin, Trading as
F. A. Champlin & Co.,
Plaintiff, In Tort

VS. State of

Erie Railroad Company, a Cor- Demand.
poration,
Defendant.

Plaintiff resides at 493 Mt. Prospect avenue,
Newark, N. J., and says that:

1. The defendant is a foreign corporation
transacting business in this State.

2. F. C. Mulkin, at Friendship, New York, on
or about October 26, 1915, delivered to the de-
fendant (being then a common carrier of goods),
for and to the order of the plaintiff, one car of
baled hay.

3. The defendant, as such common carrier,
received said hay at the time and place afore-
said; and then and there, in consideration of
freight and storage charges to be paid on de-
livery of the hay, agreed to transport and de-
liver said hay for and to the order of the de-
fendant at Passaic, N. J., and, after forty-eight
hours (exclusive of holidays) after notice to
plaintiff of arrival of said hay at Passaic, to
hold the same in storage there as warehousemen.

4. The defendant transported said hay to



State of Demand.

Passaic; and, on or about November 6, 1915,
while said hay was still in the possession of the
defendant, at Passaic, under its agreement, said
hay was damaged and destroyed by fire through
the negligence and default of the defendant.

5 The value of said hay was $257.04.

6. On or about November 8, 1915, and at
other times thereafter, jthe plaintiff demanded of
the defendant, as damages, the said value of said
hay; but the defendant then refused, and ever
since has refused, to pay said damages to said
plaintiff.

Plaintiff demands $257.04 with interest from
November 8, 1915, and costs.

BROWN & BEECHER,
Plaintiff’s Attorneys.

io
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(Filed June 7,1916).

DISTRICT COURT OF THE CITY OF
PASSAIC.

In Tort.
Amended
State of
Demand.

Plaintiff resides at 493 Mt. Prospect avenue,
Newark, N. J., and says that:

1. The defendant is a foreign corporation
transacting business in this State.

2. F. C. Mulkin, at Friendship, New York, on
or about October 26, 1915, delivered to the de-
fendant (being then a common carrier of goods),
for and to the order of the plaintiff, one car of
baled hay.

3. The defendant, as such common carrier, re-
ceived said hay. at the time and place aforesaid;
and then and there, in consideration oi freight
and storage charges to be paid oil delivery of the
hay, agreed to transport and deliver said hay fpi
and to the order of the defendant at Passaic,
N. J., and, after forty-eight hours (exclusive of
holidays), after notice to plaintiff of arrival of
said hay at. Passaic, to hold the same in storage
there as warehousemen.

4. The said hay was transported by said de-
fendant to Passaic and there stored by it in sai
car on its tracks in its freight yard at Passaic.
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Amended State of Demand.

5. Depredations, consisting of the setting fire
to goods, the stealing of goods and the damaging
of goods stored in cars of the defendant on their
said tracks in their said freight yard at Passaic,
were a common occurrence at the time of said fire
and for a long time previous thereto.

6. Defendant had no watchman in charge of
said freight yard or of said hay while so stored;
said freight yard, without a watchman, was un-
safe and dangerous for the storage of the said
hay and not such as a reasonably careful owner
of similar goods would use for the storage of
such goods.

7. Defendant failed to exercise, in regard to
the said hay,, ordinary care or reasonable care or
such care as a reasonably careful owner of
similar goods would exercise under the same cir-
cumstances, and failed to perform in that par-
ticular the duty imposed by law upon it as ware-
housemen.

8- By means whereof, on or about November
6,1915, while said hay was still in the possession
of the defendant as such warehousemen, and
stored as aforesaid in its said freight yard at
. assaie, said hay was damaged and destroyed by
ire. :

9. The value of said hay was $257.04.

10- On or about November 8, 1915, and at
othei times thereafter, the plaintiff demanded of
e defendant, as damages, the said value of said
Ny, but the defendant then refused, and ever
since has refused, to pay said damages to said
Plaintiff.

Plaintiff demands $257.04 with interest from
November 8, 1915, and costs.

BROWN & BEECHER,

. Plaintiff’s Attorneys.
h'ated, June 5th, 1916.
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(Returnable June 2, 1916).

DISTRICT COURT VENIRE.

Passaic County, ss.

The State of New Jersey: To Dominick De
Muro, the Sergeant-at-Arms or one of the con-
stables of the District Court of the City of
Passaic:

You a hereby commanded that you cause
[1. s] to come before the District Court of the

City of Passaic, holden at the Municipal
building, in the said city and county, on Friday,
the second day of June, 1916, at ten o’clock in the
forenoon fifteen good and lawful men being citi-
zens of this State, above the age of twenty-one
years, and under the age of sixty-five years, by
whom the truth of the matter may be better
known, and who are in no wise akin to F. A
Champlin & Co., plaintiff, and Erie Railroad Co,,
a corporation, defendant, nor interested in the
suit, to make a jury for the trial of the action
between the parties aforesaid, because as well
the said plaintiff as the said defendant have put
themselves on that jury. And have you there the
names of- those jurors, and this writ.

Witness: W. Carrington Cabell, Judge of
-the said Court, at Passaic, aforesaid, the 31st
day of May in the year one thousand nine hun-
dred and sixteen.

T. M. BUSTARD,

Clerk.
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(Filed June 21, 1916).

DISTBICT COUBT OF THE CITY OF
PASSAIC.

Frank A. Champlin, Trading as
F. A. Champlin & Co,,
Plaintiff, flIn Tort. 10
vs' \ Notice of
Erie Bailroad Company, a Cor- [Appeal.
poration,
Defendant.

To Messrs. Collins & Corbin,
Defendant’s Attorneys:

Please take notice that the plaintiff, Prank A. 2
Champlin, trading as P. A. Champlin & Co,
ereby appeals to the New Jersey Supreme Court
trom the judgment of the District Court of the
ity of Passaic, rendered in the above stated
action on the seventh day of June, nineteen hun-
dred and sixteen.

BBOWN & BEECHEB,
Plaintiff’s Attorneys.

30
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TRANSCRIPT OF JUDGMENT ROLL.

IN THE DISTRICT COURT OF THE CITY
OF PASSAIC.

(From District Court Docket 4).
No. 11,781.

State of New Jersey,

County of Passaic.

Before the Hon. W. Carrington Cabell, Judge;
Thomas M. Bustard, Clerk; $257.04. In Tort.
Brown & Beecher, plaintiff’s attorneys; Collins &
Corbin, defendant’s attorneys.

Summons,
$2.10.

Plaintiff, | Fee
I $1.50.

( Jury Fee,
, a Cor- | $5.75.

i
Defendant. |

Summons was issued and tested April 28,
1916, returnable May 5th, 1916, at 10 o’clock in
the forenoon at the District Court room, in the
Municipal building, corner of Howe avenue and
Prospect street, Passaic. The sergeant-at-arms
returned the summons as follows:

“Served this summons April 28th, 1916, by

4Q reading the same to James B. Bogert, agent o

Jury Fee.
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Transcript of Judgment Roll.

the defendant corporation, and delivering to him
a copy thereof.

D. De MURO,
Sergeant-at-Arms

April 28, 1916. Plaintiff filed state of demand.
May 5, 1916. Case adjourned to May 12, 1916.
May 12,1916. Case adjourned to May 19,1916.

May 19, 1916. Case adjourned to June 2, 1916.

May 31, 1916. Plaintiff filed demand for jury
and paid jury fee $5.75.

May 31, 1916. Venire issued to Dominick De
Muro for jury, returnable June 2, 1916, at 10
o’clock in the forenoon.

June 2d, 1916. Case was called and jury
sworn. W. H. D. Marr, on motion of defendant’s
attorneys, was designated by the court as steno-

glraﬁher and the oath administered to him by the
clerk.

June 2d, 1916. Case adjourned to June 7,
1916; same jury to appear.

June 7th, 1916. Jury fee $5.75 paid to clerk.
Plaintiff filed amended state of demand. The

twelve jurors appeared. The case was called and
the trial proceeded.

On the part of the plaintiff, the following wit-
nesses were sworn and gave their evidence:
*rank A. Champlin, Morris Levine, Reginald H.
owker. Plaintiff offered five exhibits in evi-
dence, marked P. 1, 2, 3, 4, 5.

On the part of the defendant, the following wit-
nesses were sworn and gave their evidence:
on p. Mault, William Mault, John Niverth,

A" * Paulison, Augustus E. Pasman, James
u Penrke and Matthew May.

10
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Transcript of Judgment Roll.

June 7, 1916. Court directed verdict for de-
fendant.

June 7, 1916. Jury rendered verdict for de-
fendant.

June 7, 1916. Judgment entered for de-
fendant.

June 21, 1916. Plaintiff filed notice of ap-
peal, endorsed with acknowledgment of service by
defendant’s attorneys.

June 23, 1916. Defendant filed appeal bond,
approved by the court June 23, 1916.

I, Thomas M. Bustard, clerk of the District
Court of the City of Passaic, do hereby certify
that the foregoing is a true copy of the record
of a judgment of said court and that attached
hereto are true copies of the summons, venire,
state of demand, amended state of demand, de-
mand for jury and notice of 'appeal filed in this
court in the above-entitled cause.

In witness whereof, 1 have hereunto set my
hand as clerk, of said court and affixed the seal of
said court this fourteenth day of July, nineteen
hundred and sixteen.

T. M. BUSTARD,
[L. «] Cleric.
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DISTRICT COURT OF THE CITY OF
PASSAIC.

Frank A. Champlin, Trading as \
F. A. Champlin & Co., |

Plaintiff, 1

VS- \ In Tort.
Erie Railroad Company, a Cor- (
poration, \
Defendant. |

Appearances:

Brown & Beecher, by Mr. Brown, of counsel
for plaintiff.

Collins & Corbin, by Mr. Stevens and Mr.
Herbert, of counsel for defendant.

Jury Trial:

Jurors: Gustav Otto, Ernest Remig, Peter
Brooks, Michael Cavanagh, August Kinnig, Maxi-
mus Bolier, Edward F. Mulloy, John N. Jacoby,
Edgar J. Baker, Ira G. Mercer, Fred Conklin,
James A. Alden.

On motion of attorney for defendant, W. H. D.
Marr was designated by the court, as steno-
grapher in this case, and the following oath was
duly administered to him:

You, W. H. D. Marr, do solemnly swear that
you will carefully, faithfully and impartially take
e evidence in the case now pending in the Dis-
rict Court of the City of Passaic in which Frank
A. Champlin is plaintiff, and the Erie Railroad
Company is defendant, and make a true and cor-
rect transcript thereof.”

10
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Requests to Charge.

Before Hon. J. Carrington Cabell, Judge, in
the District Court of the City of Passaic, N. J.,
June 7, 1916.

The Court. Have you filed an amended de-
mand |

Mr. Brown. On looking over the law, we found
it did not become necessary to amend. (Sub-
mitting paper to court).

The Court. (Referring to waiver submitted
by Mr. Brown). Has the defendant seen them?

Mr. Stevens. Yes, your Honor, | received a
copy yesterday morning, and with this copy we
were able to prepare our case for today, and we
are ready to proceed.

The Court. Is that the complaint in this case?

Mr. Stevens. The proof. Your Honor, | do
not know what the practice is in your court. |
have prepared a request to charge, and I would
like to ask—is it your practice to take that during
the examination of the jury?

The Court. It is more convenient for the court
to have it.

Mr. Stevens. | might have one or two more
requests to make that would possibly develop
during the trial.

The Court. It would be more convenient for
the court to have it, as early as possible.

Mr. Brown. Your Honor, in consideration of
a week’s time having elapsed, | believe it would
be well to present the matter to the jury again.
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Opening.

The Court. We will go on with the case as
though it were a new action.

Mr. Brown. May it please the court and
gentlemen of the jury, this is an action brought
by Frank A. Champlin, trading as F. A. Champ-
lin & Company, plaintiff, for the purpose of re-
covering damages -occurring to a car of hay which
he purchased on October 26th last, at a place
called Friendship, New York, and had shipped
here to himself. It arrived here on November
26th and remained on the track for three or four
or five days. It was left in the Susquehanna
yards. | think that is the name of the yards
down there. It was destroyed by fire. Our pur-
pose is to show that this destruction occurred
through gross negligence, or negligence at least
on behalf of the railroad company in their failure
to store or leave the hay with proper protection
while in the Susquehanna yards, as many depre-

dations had been previously committed in that.

Jaid, and as many fires had occurred in that
yaid. 'The minute the railroad company put in
stoiage in that yard a car of hay, or any other
merchandise, it seems to me that they at once
Placed same in jeopardy, and we will show you
that they had no watchman; that they had no
care over that yard whatever, and by reason of
then- negligence in taking proper care of goods
which were stored in that yard, Mr. Champlin
sustained a loss, and we are here today to show
you what that loss is.

Mr. Stevens. |If the court please, and gentle-
men of the jury, the fact is this car arrived on
ovember 1st and the fire occurred on November
The car was in the yard five days. That is

f, W0le matter of detail. | have just spoken to
k Pmhrtiff’s counsel about it, and we want to
eeP our record and our files straight. Next,

10
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F. A. Champlin, direct.

plaintiff’s counsel states that the railroad did
not nse the degree of care required by law on the
part of warehousemen to protect the property.
His Honor will instruct you as to the degree of
care required on the part of the railroad company
under circumstances similar to this, so there is no
reason for me to tell you anything in the mat-
ter, but I can assure you that we can prove to
you beyond a reasonable doubt, or beyond any
doubt whatsoever, that we used all the care re-
quired on our part by law. "™A& are not re-
guired to use any more care than the law de-
mands, and we used that degree of care which the
law demands, and having used that degree of
care, we are not liable for this loss. | thank you.

FRANK A. CHAMPLIN, called as a witness in
his own behalf, having been first duly sworn,
testified as follows:

Direct examination by Mr. Brown.

Q What is your name, please? A Frank A.
Champlin.

Q Mr. Champlin, where do you reside? A
Newark, New Jersey.

Q What is your business? A Hay shipper.

Q How long have you been such? A Twen-
ty-five years.

Q Did you purchase a car of hay on or aDoui
October 25, 1915, from a person by the name of
F. C. Mulkin, at Friendship, New York? A
Yes, sir.

Q What did you pay for that car?

Mr. Stevens. That is objected to—I don’t
think the amount plaintiff paid for the car is
material or competent.

The Court. For what purpose.
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F. A. Champlin, direct.
Mr. Stevens. Do yon mean the hay or the
car?

Mr. Brown. Generally speaking, we would
mean the car. Don’t speak so technically.

By the Court.

Q What did you pay for the car of hay? A
Seventeen dollars a ton F. 0. B. Friendship
New York.

By Mr. Brown.
Q How many tons were there?

Mr. Stevens. That is objected to. The
witness is testifying from a paper which he
has, and unless he shows that it is in some
way directly connected with the case, it is
objected tov

The Court. What is the paper you are re-
ferring to ?

The Witness. That is a copy, an exact
duplicate of the claim rendered to the Erie
Railroad Company on November 8th.

Mr. Stevens., That is objected to as sec-
ondary evidence and therefore, not admis-
sable,

The Court. Objection sustained.
By Mr. Broivn.

Q Mr. Champlin, is that the bill you received
for the car? A Yes, sir.

$198 63~hat di<l yO0U pay for that hay? A

1C

20

3Q

40



10

30

20
Plaintiff’s Exhibit 1.

Q On what road was that hay shipped by yon!
Of your own knowledge! A The Erie Railroad.

Mr. Brown. | now offer in evidence the
original Bill of Lading, in this case.

The Bill of Lading offered, was received in
evidence and marked uPlaintiff’s Exhibit
1.” The following is a true copy of Bill of
Lading, as received in evidence :

Form 982-9-08-100M

Uniform Bill of Lading—Standard Form of
Order Bill of Lading approved by the Interstate
Commerce Commission by Order No. 787 of
June 27, 1908.

ERIE RAILROAD COMPANY
Order Bill of Lading—Original. Shippers No.......

Agents No.......

Received, subject to the classifications and
tariffs in effect on the date of issue of this
original Bill of Lading, at Friendship, N. Y.,
Oct. 26, 1915, from F. C. Mulkin, the property
described below, in apparent good order, except
as noted (contents and condition of contents o
packages unknown), marked consigned and
destined as indicated below, which said company
agrees to carry to its usual place of delivery at
said destination, if on its road, otherwise to de-
liver to another carrier on the route to said
destination. It is mutually agreed, as to eac
carrier of all or any of said property over all
or any portion of said route to destination, an
as to each party at any time interested m all or
any of said property, that every service to be
performed hereunder shall be subject to all the
conditions, whether printed or written, herein

4P contained (including conditions on back hereo )
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Plaintiff’s Exhibit 1.

and which are agreed to by the shipper and ac-
cepted for himself and his assigns.

The surrender of this original Order Bill of
Lading properly indorsed shall he required before
the delivery of the property. Inspection of
property covered by this Bill of Lading will not
be permitted unless provided by law or unless
permission is indorsed on this original Bill of
Lading or given in writing by the shipper.

The Rate of Freight from.......... oo
is in Cents per 100 Lbs.

If If If If If If if if
Times 1st 2d Rule 3d Rule Rule 4th
1st ClassClass 25 Class 26 28 Class
1 11 If Special If Special
5th 6th Per...... Per.....
Class Class

(Mail Address—not for purposes of Delivery).
Consigned to Order o+ F. A. Champlin & Co
Destination Passaic State of NJ, County of....
Notify Same at Newark, State of N. J., Co*unty

Route NYS&W Car Initial L &N E Car 5081

Class Check If charges
. Subject to or Rate Column, are to be
Special marks EgFreetien prepaid

Baled Ha . write or
ORFE &|¥| stamp here,
"'to be pre-

Allan Inspector paid.”
Received $
to apply in prepayment
of the charges on the
property described
hereon.

Agent or Cashier.

Per.iis
,(The signature here
acknowledges only the
amount prepaid).

Charges Advanced

C Mulkin Shipper, A J Philbrick Agent
M Per........... S
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(This Bill of Lading is to he signed by the
shipper and agent of the carrier issuing same).

Endorsements (On Back)

F A Champlin & Co
H J Palmer Atty.

CONDITIONS.

Sec. 1. The carrier or party in possession of
any of the property herein described shall be
liable for any loss thereof or damage thereto, ex-
cept as hereinafter provided. No carrier or
party in possession of the property herein de-
scribed shall be liable for any loss thereof or
damage thereto or delay caused by the act of
God, the public enemy, quarantine, the authority
of law, or the act or default of the shipper or
owner, or for differences in the weights of grain,
seed, or other commodities caused by natural
shrinkage or discrepancies in elevator weights.
For loss, damage or delay by fire occurring after
forty-eight hours (exclusive of legal holidays)
after notice of the arrival of the property at
destination or at port of export (if intended for
export) has been duly sent or given, the carrier’s
liability shall be that of warehousemen only. Ex-
cept in case of negligence of the carrier or party
in possession (and the burden to prove freedom
from such negligence shall be on the carrier or
party in possession), the carrier or party in pos-
session shall not be liable for loss, damage, or
delay occurring while the property is stopped and
held in transit upon request of the shipper,
owner, or party entitled to make such request;
or resulting from a defect or vice in the property
or from riots or strikes. When in accordance
with general custom, on account of the nature of
the property, or when at the request of the ship-
per the property is transported in open cars, the
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carrier or party in possession (except in case of
loss or damage by fire in which case the liability
shall be the same as though the property had
been carried in closed cars) shall be liable only
for negligence, and the burden to prove freedom
from such negligence shall be on the carrier
or party in possession.

Sec. 2. In issuing this bill of lading this com-
pany agrees to transport only over its own line
and except as otherwise provided by law acts
only as agent with respect to the portion of the
route beyond its own line.

No carrier shall be liable foi* loss, damage, or
injury not occurring on its own road or its por-
tion of the through route, nor after said prop-
erty has been delivered to the next carrier, ex-
cept as such liability is or. may be imposed by
law, but nothing contained in this bill of lading
shall be deemed to exempt the initial carrier
from any such liability so imposed.

Sec. 3. No carried is bound to transport said
property by any particular train or vessel, or in
time for any particular market or otherwise than
with reasonable dispatch unless by specific agree-
ment indorsed hereon. Every carrier shall have
the right in case of physical necessity to forward
said property by any railroad or route between
Ihe point of shipment and the point of destina-
tion ; but if such diversion shall be from a rail to
a water route the liability of the carrier shall be

rail.

The amount of any loss or damage* for which
any carrier is liable shall be computed on the
asis of the value of the property (being the
ona-fide invoice price, if any to the consignee,
mcliiding the freight charges, if prepaid) at the
Pace and time of shipment under this bill of

the same as though the. entir/g carriage were by/
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lading, unless a lower value has been represented
in writing by the shipper or has been agreed
upon or is determined by the classification or
tariffs upon which the rate is based, in any of
which events such lower value shall be the maxi-
mum amount to govern such computation,
whether or not such loss or damage occurs from
negligence.

Claims- for loss, damage, or delay must be
made in writing to the carrier at the point of de-
livery or at the point of origin within four
months after the delivery of the property, or,
in case of failure to make delivery,'then within
four months after a reasonable time for de-
livery has elapsed. Unless claims are so made
the carrier shall not be liable.

Any carrier or party liable on account of loss
of or damage to any of said property shall
have the full benefit of any insurance that may
have been effected upon or on account of said
property, so far as this shall not avoid the
policies or contracts of insurance.

Sec. 4. All property shall be subject to nec-
essary cooperage and* baling at owner’s cost.
Each carrier over whose route cotton is to be
transported hereunder shall have the privilege at
his own cost and risk, of compressing the same
for greater convenience in handling or forward-
ing, and shall not be held responsible for devia-
tion or unavoidable delays in procuring such com
pression. Grain in bulk consigned to a point
where there is a railroad, public or license
elevator may (unless otherwise expressly noted
herein, and then if it is not promptly unloaded)
be there delivered and placed with other gram
of the same kind and grade without respect to
ownership, and if so delivered shall be subjec
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to a lien for charges in addition to all other
charges hereunder.

Sec. 5. Property not removed by the party
entitled to receive it within forty-eight hours
(exclusive of legal holidays) after notice of its
arrival has been duly sent or given may be kept
in car, depot, or place of delivery of "the carrier,
or warehouse, subject to a reasonable charge
for storage and to carrier’s responsibility as
warehouseman only, or may be, at the option of
the carrier, removed to and stored in a public
or licensed warehouse at the cost of the owner
and there held at the owner’s risk and without
liability'on the part of the carrier, and subject
to a lien for all freight and other lawful charges,
including a reasonable charge for storage.

The carrier may make a reasonable charge for
the detention of any vessel or car, or for the use
of tracks after the car has been held forty-eight
hours (exclusive’ of legal holidays), for loading
or unloading, and may add such charge to all
other charges hereunder and hold such property
subject to a lien therefor. Nothing in this sec)-
tion shall be construed as lessening the time
allowed by law or as setting aside any local
rule affecting car service or storage.

Property destined to or taken from a station,
wharf, or landing at which there is no regularly
appointed agent shall be entirely at risk of owner
after unloaded from cars or vessels or until
loaded into cars or vessels, and when received
from or delivered on private or other sidings,
wharves, or landings shall be at owner’s risk
antil the cars are attached to and after they are
detached from trains,

Sec. & NO carrier will carry or be liable in
any way for any documents, specie, or for any
articles of extraordinary value not specifically

20
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rated in the published classification or tariffs,
unless a special agreement to do so and a stipu-
lated value of the articles are indorsed hereon.

Sec. 7. Either party, whether principal or
agent, shipping explosive or dangerous goods,
without previous full written disclosure to the
carrier of their nature, shall be liable for all loss
or damage caused thereby, and such goods may
be warehoused at owner’s risk and expense or
destroyed without compensation.

Sec. 8. The owner or consignee shall pay the
freight and all other lawful charges accruing on
said property, and if required, shall pay the same
before delivery. If upon inspection it is ascer-
tained that the articles shipped are not those
described in the Bill of Lading, the freight
charges must be paid upon the articles actually
shipped.

Sec. 9. Except in case of. diversion from rail
to water route, which is provided for in section o
hereof, if all or any part of said property is
carried by water over any part of said route
such water carriage shall be performed subject
to the liabilities, limitations, and exemptions pro-
vided by statute and to the conditions contained
in this bill of lading not inconsistent with such
statutes or this section, and subject also to the
condition that no carrier or party in possession
shall be liable for any loss or damege resulting
from the perils of the lakes, sea, or other waters,
or from explosion, bursting *of boilers, breakage
of shafts, or any latent defect in hull, machinery,
or appurtenances; or from collision, stranding,
or other accidents of navigation, or from pro-
longation of the voyage. And any vessel carry-
ing any or all of the property herein describe
shall have the liberty to call at intermediate
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ports, to tow and be towed, and assist vessels in
distress, anddo deviate for the purpose of saving
life or property.

The term “‘water carriage '’ in this section shall
not be construed as including lighterage across
rivers or in lake or other harbors, and the lia-
bility for such lighterage shall be governed by
the other sections of this instrument.

Sec. 10. Any alteration, addition or erasure
in this bill of lading which shall be made without
an indorsement thereof hereon, signed by the
agent of the carrier issuing this bill of lading,
shall be without effect, and this bill of lading
shall be enforceable according to its original
tenor.

Mr. Stevens. We have agreed to waive
proof of the company’s signature on that
Bill of Lading, and to admit its genuineness
as issued by the Erie Railroad Company.

Mr. Brown. And that the same was car-
ried by the Erie Railroad or by its authority,
and reached Passaic here.

The Court. That is the Bill of Lading
that you are speaking of.

Mr. Stevens. That car of hay was shipped
from Friendship, New York, and arrived in
assaic. We admit the signature of the com-
pany on the Bill of Lading as being genuine.

The Court. Is the date of arrival admitted
or fixed by stipulation?

Mr. Stevens. | don’t think the date is as
Aed by Mr. Brown. | think it was Novem-

ber 1. Our records show the date as No-
vember 1.

Mr. Brown. We will fix the date by stipu-
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F. A. Champlin, direct.

lation as November 1, on which the car ar-
rived here.

By Mr. Brown.

Q What became of that car of hay, Mr. Cham-
plin; did you receive it? A Why—

Mr. Brown. (Interrupting.) Did you re-
ceive the car of hay?

A No, sir.

Q Do you know what became of that car of
hay? A | do not.

Q Did you ever see the car number as called
for on the Bill of Lading there? A Yes, sir;
I did.

Q Where? A In the yard.

Mr. Brown. (To Mr. Stevens.) Are you
going to admit it was destroyed by fire?

Mr. Stevens. We are not going to admit
anything.

By Mr. Brown:

Q What was the condition of that car at the
time you saw it?

Mr. Stevens. That is objected to. They
have not shown that this was the car of hay
in dispute; that the hay which was in the
car in the yard,—that this was the car which
contained the hay in question. There is
nothing that appears on the record from
which we are to infer this.

By Mr. Brown.

Q What was the number of that car? A
5081. ) ) )

Q Did you see car 5081 in the city of Fassai
here, in the Dundee yard? A Yes, sir; | di
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Q The one named in the Bill of Lading here?
A Yes, sir.

Q And what was the condition of the hay on
board the car at that time? A | did not see
the hay.

Q When did yon see this? A | was up there
on November 8.

The Court. On November 8 he saw the
hay? The car was destroyed on Saturday,
November 6.

By Mr. Brown.

Q When did you see that car? A Novem-
ber 8th,

Q Was there any hay on it at that time? A
The car was in the yard. It had been destroyed
by fire.

Q Did you see the car? A | did see the car.

Q Was it intact? A It was damaged.

Q Was it burned,—had it been burned up?
A It had been burned up; yes, sir.

% Bo you know what was done with that car
of hay?

Mr. Stevens. That is objected to. The
witness is not qualified to answer that.

The Court. If he knows,, he can state it.
By Mr. Brown.

Q Bid you make any inquiry as to what be-
came of that car of hay? A | think I can offer
an explanation.

The Court. Do not volunteer that?
By Mr. Brown.

Q When did you first find the hay had been
urned up, Mr..Champlin? A On November 8.
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Q How did yon receive that notice? A By
word of month from talking with Mr. Paulison.
Q What was it he told yon had become of it?

Mr. Stevens. That is objected to, yonr
Honor. What he told this witness is not
material.

Mr. Brown. He was the agent of the
company.

Mr. Stevens. The agent of the company,
freight agent,,is not binding as such agent
npon the company.

Mr. Brown. The question has been asked
here as to what became of these goods, and
he is the agent of the company.

20
The Court. *He can state as to what oc-
curred in the freight yard.
Mr. Stevens. | wont press my objection.
The Court. Overruled.
Mr. Stevens. May | have an exception?
By Mr. Brown.
30

Q Do yon know who this agent was? A Yes,
Sir.

Q Who was this agent? Was he the agent of
the Erie Railroad Company?

Mr, Stevens. That is objected to as lead-
ing.
The Court. Yes.

40 By Mr. Brown.
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Q Was he on the property or the ground of
the Erie Railroad Company, or in the office of
the Erie Railroad? A In the office of the Erie
Railroad.

Q Where did you see him? A | talked to
him in the office.

Q In the office—where? A Of the Erie
Railroad.

Q That is what | wanted to know. | want to
show he was in the office.

The Court. It is well to show who Mr.
Paulison is. How long have you known Mr.
Paulison ?

The Witness. | have known him more
than six years.

Mr. Stevens. | don’t think this is a case
where you can take judicial cognizance of
Mr. Paulison; he hands you a postal card

and asks you who signed that postal card..

That is objected to until he shows the nature
«of the postal card; whether it is a notice of
the arrival of the car of hay.

Bp Mr. Brown.

Q Who is that card from? Mr. Paulison or
from the Erie Railroad? A The Erie Railroad.
_Q Is that Mr. Paulison’s signature? A Yes,
Sir.

Q Are you acquainted with it? A Yes, sir.

Q AnNd he signs himself as J. C. Paulison? A
Yes, sir.

9 7s. this the only notice you had from the
ne railroad that your car of hay had arrived?
A Yes, sir.

Mr. Brown. | now offer that postal in
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Plaintiff’s Exhibit 2.

evidence and asked that it be marked as
Plaintiff’s exhibit.

Received in Evidence and marked “ Plain-
tiff’s Exhibit 2.”

The postal card reads as follows:

Addressed to F. A. Champlin & Co.,
810 Broad Street,
Newark, N. J.

postmarked “ Passaic, N. J., Nov. 1, 19I5,
5 P. M.” and “Passaic, N. J., Nov. 1, 5
P. M.”

“NY S &W Railroad
Passaic, N. J. Station, Nov. 1, 1915.
Gentlemen:

The following cars have arrived today at
this Station consigned to you—
Car number Transferred Amount To be delivered

and initial from freight to
5081 Line Hay A. L. &Son
Yours respectfully,
22704 J. C. PAULISON.”

By Mr. Brown.

Q And was the next communication you had
with the Erie Railroad in relation to a loss on
this car of hay, Mr. Champlain? A Yes, sir.

Q The next notice you received', what was it?
A | received a visit from Mr. A. E. Pasman,
representing the Erie Railroad.

Q When? A On November 22, 1915.

Mr. Stevens. May | ask a question? (1™
Witness.) When did you receive notice oi
the loss of this car of hay, the date, | mean?

The Witness. November 22nd,—the date
the man called.
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Mr. Stevens. How do yon remember that
date,—how do yon fix that date?

The Witness. By a notation | made, |
have a habit of doing that.

By Mr. Brovon.

Q What was the conversation between you
and Mr. Pasman at that time, in relation to this
car?

Mr. Stevens. That is objected to on the
ground that Mr. Pasman, what he may say
is not binding upon the Company.

The Court. Obijection sustained.

By Mr. Brown.

Q Do you know who Mr. Pasman is? A |
have met the gentleman before ; yes, sir.

Q You have had former dealings with him?
A | had met him and know him to be a freight
adjuster of the Erie Railroad Company.

Mr. Stevens. | offer an objection to thé
witness making that statement because he
has no knowledge of that fact.

Mr. Broivn. | submit, your Honor, he has
knowledge.

Mr. Stevens. He says he has known him,
and knows him to be a freight adjuster. That
is a conclusion and not a matter of fact, and
I object to it and -move it be stricken out.

The Court. Strike it out.

By Mr. Brown.
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Q Did Mr. Pasman tell you he was an agent
or adjuster of the Erie Railroad? A He did;
yes, sir. It is right on his card here.

Mr. Stevens. All right, then.
By Mr. Brown.

10 o« What was the conversation between you and
Mr. Pasman in relation to this car of hay? What
was the conversation at that time? Tell us ex-
actly what occurred? A It was in relation to
the disposition of the car; what they should do
about it; what he thought best to do about it.

Q Did he state that there has been other fires
there before this one?

Mr. Stevens. That is objected to.

The Court. Objectioin sustained.

Mr. Stevens. And | ask to have the sen-
tence “ that there had been other fires there”
stricken off the record.

The Court. Strike it out.
By Mr. Brown.

Q What was the conversation? A In rela-
30 tion to this car of hay?
Q Yes. Was there anything said about other
fires?

Mr. Stevens. That is objected to-—the

statement that there has been other ies

there has nothing to do—nothing whatevei o

do with the adjustment of this claim. 1S

beyond the scope of his apparent authony.

Mr. Pasman’s authority is limited merey o

40 the adjustment of this claim, and he is no
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entitled to make any other statement as to
what had happened there before.

Mr. Brown. | submit that is about this
claim.

Mr. Stevens. That statement has nothing
to do with the disposition of this car.

By Mr. Brown.

Q Tell us the exact conversation between you?
A He came to see me about the best way of dis-
posing of this car. | told him that | did not care
how they disposed of it, or what they did with
the car so long as | got, so long as we got our
money; and | expected him to pay us in full for
the car; and he said, “Well,” he says, “1 will
look around and see what | can do, and if I can
dispose of the car in Passaic, | will do so; but I
think that possibly we can sell the car to some
advantage around New York or Jersey City, on
account of the hay being damaged. On account
of the hay being damaged, | don’t think we can
get very much for it.”” | replied that | did not
care what he did with it; it was up to the Erie
Railroad. 1 wanted my money, and he gave me
every assurance that he would take care of it.

Q Do you know what he did with that car
of hay? A | don’t know, at all.

Q Did he ever tell you what he did with it?
A He did not.

Q Did you ever receive any communication
from the Erie Railroad in relation to that car
of hay? A | called on the Erie Railroad on
January 6.

Mr. Stevens. May | ask you one question
—How do you fix the date on which you
called on the railroad?
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The Witness. | have a memorandum of
the date.

Mr. Stevens. Did you put that memoran-
dum on that envelope at the time you made
the call?

The Witness. | did, on January 6, and
I saw a man there—I don’t know who he was.

Mr. Stevens. | object to that statement.
He says he saw <aman there, unless he shows
that he was connected with the Company.

By Mr. Brown.

Q Where did you see this man? A In the
office of H. C. Barlow.

Q Who is he, H. C. Barlow? A Freight claim
agent of the Erie Railroad. And he asked me
for a statement of my claim.

Q What did he say when he called on you?
Did he say that he came to see you in relation
to the claim? A Yes, sir.

Q Now then; what was your conversation at
that time? A In reference to my money for the
claim for this car of hay?

Q What did he tell you? A He said that
the car of hay had been disposed of and that
they were ready to hand me over $50 or some-
thing like that.

Q What did you say? A | said that I could
not accept it; that |1 expected to have the full
amount.

Q What was the value of hay on the date on
which that car of hay was destroyed by fire, on
November 1?

Mr. Stevens. That is objected to. The
witness has testified as to the amount he paid
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for it. | think that is the value of the hay.

By Mr. Brown.

Q What was the value of hay here at Passaic
on the first day of November, 1915?

Mr. Stevens. That is objected to. | dont
think the witness has shown himself as qual-
ified to testify as to. the value of hay in
Passaic.

Mr. Brown. He has testified that he has
been a hay dealer for twenty-five years in
Newark. 1| submit, your Honor, that this
witness has testified he has been in touch
with and handling hay for twenty-five years.

By Mr. Brown.

Q Are you familiar with the prices of hay,
Mr. Champlin? A  Yes, sir.

Q Were you familiar with the prices of hay
on November 1, 1915? A Yes, sir.

Q In Passaic, here at that time? A Yes,
sir; and all through the state of New Jersey.

Mr. Stevens. We admit the qualification,
your Honor.

By Mr. Brown.

Q What was the value of hay per ton in Pas-
saic at that time? A The price of No. 2 hay
on November 6 was $23.

Q $23 per ton? A That was the quotation
m New York City.

The Court. What is No. 2 hay?

The Witness. Just one grade under No. 1.

10

20

30

40



30

40

F. A. Champlin, direct.
The Court. What kind of hay was this!

The Witness. This was No. 2 timothy hay.
By Mr. Brown.

Q I will offer in evidence this paper. This
iS a paper, it is a notice of prices, at which hay
was selling, on the date in question, sent out from
New York City.

Mr. Stevens. | object to the admission of
that paper in this case. | think it has noth-
ing to do with this case. At any rate, it is
shown to be a detached sheet.

By Mr. Brown.

Q How many tons of hay did this car contain!
You have a bill there! A 23,368 Ibs.

Q Have you ever received any compensation
for this car in any way! A No, sir.

Q And the Company has never delivered to
you any other hay in place of this! A No, sir.

Q What damages do you claim today, Mr.
Champlin, for the loss of your hay! A $198.
You have my bill right there. You have the bill
there with the Bill of Lading attached to it.

Q | want to get the same before the jury
the facts. What is the amount that you would
have received here for that hay here in Passaic
if it had not been burned up! A . (Witness
makes calculation.) | would have received
$220.12; that is what | would have received.

Q What would you have had to pay for that
hay in Passaic, Mr. Champlin, if you had bought
it on the first day of November, 1915! A What
would | have had to pay!

Q Yes! A 1 would have had to pay $:3
a ton.



F. A. Champlin, cross.

Mr. Brown. That is all.
Cross examination by Mr. Stevens.

Q Mr. Champlin, how many pounds did the
shipment call for, how many pounds were there
on the Bill of Lading? A There was no weight
on the Bill of Lading.

Q What was the number of pounds; do you
know how many pounds there were of hay in that
car—of your own knowledge? A 23,368 Ibs.

Q How many tons do you figure—how many
pounds do you figure to a ton of hay? A 2,000
Ibs. to a ton.

Q You say you saw a car 5081 in the yard
in Passaic here? A Yes, sir.

Q Are you sure it was the same car? A
Yes, sir.

Q Do you know how many railroad systems
there are in the United States? A | know—I
have travelled on a great many of them; | have
travelled quite a little.

Q Do you know the number of freight cars
that those railroads might have? A | know that
all of them have a great many cars.

Q Is it not possible that several railroads
might have a car numbered 5081? A Yes.

Q Please, do not refer to your notes. A All
right.

Q You state you saw car 5081 in the Passaic
yards here? A Yes, sir.

Q What car 5081? A Covered in this Bill
of Lading?

Q How do you know? A Because | saw it.

Q How do you know it was the car covered
in that Bill of Lading? A | saw it up there.

Q You have not answered my question? How
fio you know it was the car in the Bill of Lading?

The Court. How do you know that this
car 5081 was the car in question?
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The Witness. Because | saw it.

The Court. What were the initials?

The Witness. L. &N. E. The same as in
the Bill of Lading.

The Court. Did you know it at that time?
The Witness. Yes, sir.

The Court. Or do you know it just now
by looking in the Bill of Lading; did you
just now see the letters of that car, as they
appear in the Bill of Lading?

The Witness. No.

The Court. This is not the first time you
knew what the initials of the car were?

The Witness. No.

Mr. Stevens. Mr. Brown wants to ask the
witness a few more questions, and 1 will
withdraw the cross examination temporarily.

By Mr. Brown.

Q Do you know anything about, or did any
of the agents of the railroad company there tell
you anything about the condition of that yard?

Mr. Stevens. That is objected to, “condi-
tion of that yard” is a broad, general state-
ment, and the answer would clearly call foi
a conclusion of the witness.

By Mr. Brown.

Q As to fires, or other depredations, com
mitted by trespassers?



41
F. A. Champlin, re-direct.

Mr. Stevens. That question is objected
to, as to “fires or other depredations.” It
is objected to on the ground that it is incom-
petent, irrelevant and immaterial.

The Court. Objection sustained.

By Mr. Brown.

Q Did you talk with Mr. Paulison, agent of
the Erie R. R.f A Yes, sir.

Q In relation to fires which had occurred in
that yard ?

Mr. Stevens. That is objected to, in rela-
tion to any kind of fires which had occurred
before this particular one. The question is
objected to on account of incompetency,
irrelevancy and immateriality.

Mr. Brown. Your Honor, | just want to
show,.in behalf of the plaintiff, that fires had
frequently occurred here. If we are not able
to show that the place in which this hay was
stored or placed, was unsafe and dangerous,

our contention is that this company held
these goods as warehousemen, and that it
was their duty to provide a safe place for
the goods.

The Court. | think you can introduce his
testimony as to the place, as to knowledge
that he had of the place, in which they had
stored the hay.

Mr. Brown. The matter has been ad-
mitted, where it was stored. | wish to show
that it was in an unsafe place.

The Court. It has simply been proved in
a Smaeral way, that it was in the Dundee
yards.
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By Mr. Brown.

Q Whereabouts in the Dundee yards was this
hay stored? A On First street.

Q Where; in the middle of the street, or
where? A About six blocks from the Passaic
station; in a very bad place.

Mr. Stevens. That is objected to.
The Court. Please make no characteriza-
tion.
By Mr. Brown.

Q Where was this car of hay stored that you
saw? A It was in the yard.

Q In whose yard? The yard of what com-
pany, in what street? A In First street, in
Dundee.

Q Alongside of that street; you don’t mean
in First street? A Well, along the street. As
you walk along the street there were freight cars
there—you could not see it until you were right
on it.

Q Is that yard enclosed with any fence? A
There is a fence in the back of it. It is very
well enclosed; yes, it is almost hidden.

Q Is there any fence between that and the
street? A No, sir.

Q And did you have a conversation—in what
part of that yard was this car stored? A This
car was back in the yard, along way back, way
in back when | saw it on November 8.

Q You had a conversation with Mr. Paulison
here, the agent? A Yes, sir.

Q In relation to any other depredations that
had been committed there?

Mr. Stevens. That is objected to, “any
other depredations.”
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The Court. Objection sustained.

By Mr. Brown. . \

Q Or any other fires which had occurred in
that yard?

Mr. Stevens. Same objection. And it is
objected to further, on the ground of incom-
petency and irrelevancy.

The Court. What is the question?

Mr. Brown. | asked him whether he had
a conversation in relation to any other depre-
dations.

The Court. Objection sustained.
By Mr. Brown.

Q Did you have any conversation with the
agent of the Erie Railroad Company at the time
that you saw him, relative to any other cars of
hay which had been burned in this yard pre-
viously? A | did.

Mr. Stevens. Wait a minute—Il want to
object to that.

The Court. Objection sustained.

By Mr. Brown.

Q The agent of the Erie Railroad Company
at the time of your conversation with him—what
day was it that you were up there? A No-
vember 8.

Q On November 8, did he state to you that

any other cars of hay had been burned in that
yard?
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Mr. Stevens. That is objected to on the
ground that it is immaterial.

The Court. Objection sustained.

Mr. Stevens. Further, it is objectionable
and should not be brought before the jury.
The fact that they had had fires previously
in that yard and that cars had been destroyed
by fires in that yard is not material in this
case, and | certainly object to it.

The Court. There are statements that
migh be made which would eliminate this.
You should confine your questions to this
car of hay, to this specific shipment, and to
the knowledge of the withess.

By Mr. Brown.

Q Do you know, of your own knowledge, of
any fires which occurred previously in that yard,
when hay was burned?

Mr. Stevens. That is objected to. It has
not been shown that this witness knew, of
his own knowledge, of any previous fires.

The Court. Objection sustained.
By Mr. Brown.

Q Do you know of your own knowledge? A
Yes, | do.

Cross examination continued by Mr. Stevens.

Q You have testified that you received a
postal card signed by Mr. Paulison? A Yes,
Sir.

Q Notifying you of the arrival of the hay?
A Yes, sir.
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Q What is the post date of that post card?
Please? A November 1, 5:00 P. M.

Q AVhen did yon receive it? A The follow-
ing day.

Q From the time you bought this hay in
Friendship, New York, until the time it arrived
in Passaic, did you sell it to anybody else? A
No.

Q Did you contract to sell it to anybody else?
A No.

Q Why did you have it shipped to Passaic?
A Because | expected to sell it there. | sell a
good deal of hay there.

. Q You had not sold it yet when it arrived?
A No.

Q Did you at any time sell this ‘hay? A No,

I did not sell it. | expected to sell it.

Mr. Stevens. That is all.

MORRIS LEVINE, called as a witness on behalf
of the plaintiff, having been first duly sworn™
testified as follows:

Direct examination by Mr. Brown.

Q What is your name? A Morris Levine.

Q Mr. Levine, where do you reside? A
Passaic.

Q Where is your place of business? A
Passaic, New Jersey.

Q What is your business? A Feed business.

Q And in the feed business you handle hay
nnd grain? A Hay and grain; yes, sir.

Q And how far from the Erie yard, from the
rie freight station in this city, is your place of
nsrmess? A About two blocks away.

Q Did you ever have any hay or grain come
mto that yard? A Yes, sir.

How frequently? A Frequently; pretty
nearly every day.
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Q And yon are familiar with the conditions
surrounding, or obtaining in that yard? A
Yes, sir.

Q Will you state to the court and jury what
the conditions in that yard are, generally?

Mr. Stevens. That is objected to on the
ground that conditions obtaining in that yard
generally are incompetent, irrelevant, and
immaterial, ond on the further ground that
it is entirely too broad a question.

Mr. Brown. | can show the character of
the place where it was stored.

The Court. Strike out the word “ gener-
ally” and reframe your question again.

Bg Mr. Brown.

Q Do you know the condition in that yard,
this yard in question, the Dundee freight yard?
A Yes, sir.

The Court. On or about November 1 of
last year?

The Witness. Yes, sir.

By Mr. Brown.
Q Were there any watchmen in that yard?

Mr. Stevens. That is objected to, your
Honor.

The Court. Objection sustained; that is
leading.

By Mr. Brown.

Q Was there in that yard or around that
4Q vyard, any one to look after that car.
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Mr. Stevens. That is objected to as lead-
ing.

The Court. Objection sustained. The
guestion is leading.

By Mr. Brown.

Q What was the condition of that yard in
relation to a watchman or any person to look
after property there!

Mr. Stevens. Objection.

The Court. Objection sustained. Ask him
if he knew about the general condition of
the yard.

By Mr. Broivn.

Q What are the conditions of the yard there;
is the yard fenced in, or open on the street? A
There is no fence and anybody can come in and
around there.

Mr. Stevens. | object to the answer,
Any one could come in or around there”
as calling for a conclusion.

The Court. That statement is a conclu-
sion ; just state the facts as to the protection.

The Witness. There is no fence in front
that 1 know of.

By Mr. Brown.

Q What is the condition of the yard? You
ive in that neighborhood, don’t you? You have
your business there, haven’t you? A Yes.

Q Were there any other cars on the track?
A Yes.
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M. Levine, direct.

The Court. How many tracks are there?
The Witness. Three tracks.
The Court. How long are they?

The Witness. They would contain about
six or seven cars to the track.

The Court. What is done there?

The Witness. The people all use the cars
there—unload the cars.

The Court. What do you mean—Iload and
unload?

The Witness. They unload.

The Court. You have observed the yard
there, have you not?

The Witness. Yes, | have observed the
yard.

By Mr. Brown.

Q You have seen the yard? A Yes, sir.

Q Do you know what the yard was used for
at that time? A The yard was used for unload-
ing from the cars.

Q Unloading from the cars? A Yes, sir.

Q Did you ever have any one state to you
anything about fires?

Mr. Stevens. That is objected to on the
ground that it is incompetent, immaterial
and irrelevant.

By Mr. Brown.

Q Do you know whether they ever had fires
there?
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Mr. Stevens. Objection.

The Court. Objection sustained.

By Mr. Brown.

Q In that yard, pri-or to November 6 of that
year?
Mr. Stevens. That is objected to on the
same ground.

The Court. Obijection sustained.

Mr. Brown. | am asking him to show the
conditions as to unloading. | can prove the
condition of the place where the goods were
put before they were removed. The gist of
this action is to show that they were negli-
gent and careless in placing the goods of Mr.
Champlin in a position where tire and other
depredations had occurred.

The Court. Why not show a situation that
would raise such a conclusion in the jury’s
mind. If you can show a condition that will
raise that impression on the jury’s mind—it
is a physical condition—you must give some
testimony that shows that physical condition.
The mere fact of a fire occurring there would
not show the physical condition there.

By Mr. Brown.

Q Were there, or had there been several tires
during the year 1915? Up to and prior, to No-
vember 6, in that yard?

Mr. Stevens. That is objected to.

The Court. Objection sustained. The
Court at this time wishes to call to the jury’s
attention the fact that a question to which
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there has been no answer made, is not to he
considered by the jury as in evidence, not
to be tatai by the jury as evidence.

By Mr. Brown.

g During the time that you were in that yard,
10 unloading, which you say was about every day
prior to November 6 of 1915, did you ever see

or know of a watchman being in the yard?

Mr. Stevens. That is objected to.
The Court. Objection sustained.
Mr. Brown. Exception.

By Mr. Brown.
20

Q Did you ever discuss the condition of that
yard, with the agent, Mr. Paulison?

Mr. Stevens. Objected to on the ground
that it is incompetent, irrelevant and imma-
terial; furthermore, it is suggestive and
leading.

The Court. Objection sustained.

30 Mr. Brown. Exception.

By Mr. Brown.

Q Do you know what the reputation of that
yard is in the community?

Mr. Stevens. Objection.
The Court. Objection sustained.

40 Mr. Brown. Exception. They did have
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fires, thefts and other depredations in the
community, in the yard, and we are entitled
to show that.

By Mr. Brown.

Q Did you look at this ear of hay when it
came into the yard?

Mr. Stevens. That is objected to on the
ground that the question is entirely too
general.

By Mr. Brown.

Q Did you look at the car of hay when it came
into the yard, Mr. Levine? A Yes, sir.

Q Did you look at car No. 5081, marked L. &
N. E.?

Mr. Stevens. That question is objected to
as leading.

The Court. It is only leading up to the
main question.

Mr. Stevens. It is directing attention to
this particular car—I ,withdraw the objec-
tion.

A Yes, | looked at that car.

Q Car5081, L. &N. E? A Yes, sir.

Q When did you look at that car? A A day
or two days after it arrived.

Q How did you know when it arrived? A
fe Champlin called me up and told me.

The Court. Can you fix the date defi-
nitely?

The Witness. 1 dont know exactly the
date; | don’t remember the date.
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By Mr. Brown.

Q Do y-on know what kind of hay it was? A
It was No. 2 hay.

Q No. 2—what kind of hay? A No. 2 tim-
othy hay.

Q What did yon offer to pay Mr. Champlin
for that hay?

Mr. Stevens. Objection.
The Court. Objection sustained.
Mr. Brown. That is right.

By Mr. Brown.

Q How long have yon been in the feed, hay
and grain business? A Ten years.

Q Do yon know the price of hay in Passaic,
here? A Yes, sir.

Q Do yon know what that hay was worth?

Mr. Stevens. One moment. | think we
should have a right to cross examine. Yon
say, “*this hay.’9 Did yon examine it?

The Witness. Yes, sir.
By Mr. Stevens.

Q Where was it when yon saw it? A In the
yard.

Q How did yon examine the hay? A | saw
it in front, the car was open—an open car.

Q An open car? A Yes, Ssir.

Q How much of the hay did yon see? A |
saw in the front of the doors.

Q Just what yon could see through the doors,
then? A Yes, sir.

Q Then, your testimony as to the grade and
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quality of the hay is confined to what yon saw
from the front doors? A Yes, sir.

Q You don’t know what fhe quality of the
hay was in the ends of the car? A No, | can-
not tell that.

Mr. Stevens. | object to this witness’ tes-
timony as an expert on this hay in question,
because he did not examine the whole car—
all the hay. He only saw a very small part
of it.

The Court. He was asked to tell what it
was worth.

Mr. Brown. The witness is an expert on
hay in this state, as | understand it. He
says that he looked at the hay in this car;
that he is acquainted with the value of hay.
He testified it is number 2 hay. He is not
supposed to take every bale apart, and pull
out every straw. It is not done in that way
and cannot be done. He can tell as a prac-
tical man whether it is No. 2 hay by pulling
out a handful here and a handful there.

Mr. Stevens. He has not testified that it
is No. 2 timothy hay.

The Court. What is the question?
Q (Read as follows.) You don’t know what
the quality of the hay was in the ends of the car?

The Court. 1 suppose there are several
prices. | suppose there are a wholesale price
and a retail price; is there not a wholesale
price and a retail price for this hay? What
was the market value or price at that time?

Mr. Brown. We are talking about the
market price.
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By Mr. Brown.

Q What was the market price at that time!
A At that time it was $23, the market price.

The Court. The market price is one thing;
the wholesale price is the price they are deal-
ing with. Yon see that is another price,
which he might have testified to. The thing
we must be careful about it not to get in any
of Mr. Champlin’s probable profits from sell-
ing. The price he refers to is the retail.

By Mr. Brown.

Q Were you in the vicinity on the day that
car burned, Mr. Levine?

Mr. Stevens. Wait a minute, | object to
that. Never mind, | withdraw the objection.

By Mr. Brown.

Q Were you in the yard, or did you go in
the yard on the day that car burned? A Yes,
Sir.

Q AnNd did you see that car of hay burning?
A | saw it after it had been burned.

Q After it had been burned? A Yes, sir.

Q Do you know how it caught fire or any of
the details? A No, | dont.

Q Was there anything to obstruct any person
that was walking along First street from walking
right into that yard and setting fire to that car?

Mr. Stevens* That is objected to.
The Court. Objection sustained.

Mr. Brown. Exception.
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By Mr. Brown.

Q Did yon ever see any person around the
yard there who represented himself as a watch-
man?

Mr. Stevens. Wait a minnte. | object to
that.

The Conrt. Objection sustained.
By Mr. Brown.

Q Did yon ever see a number of people in
and around the cars of hay in that yard there
at various times, on or about the latter part of
October of last year and up to the middle of
November ?

Mr. Stevens. That is objected to.
The Court. Objection sustained.

By Mr. Brown.

Q Did you ever see a number of people around
in and among the bales of hay and around cars
of hay, and through the hay in that yard, at
various times on or about the latter part of
October and the middle of November?

Mr. Stevens. Obijection.
The Court. Objection sustained.

By Mr. Brown.

Q Do you know whether that yard is used as a
sort of a playground?

Mr. Stevens. That is objected to.
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The Court. Objection sustained.
Mr. Brown. That is all.

Cross examination by Mr. Stevens.

Q Mr. Levine, as | understand it, you simplj
looked at this hay from the outside of the car,
is that it! A Yes, sir.

Q You pulled open the door and examined it
as it was framed by the two sides of the door!
A Yes, sir.

Q Did you go around to the other side to
look at it also! A At both sides!

Q You opened both sides and looked simply
at the bales of hay as they appeared to you! A
Yes, sir.

Q Did you pull any of them apart! A |
took them apart,—no,—

Q Did you pull any of them apart! A
Take them apart! No.

Q Did you go inside the car! See what the
condition was on the inside!l A No.

Q So, all your testimony, so far as this hay
is concerned, is based upon its appearance to
you from the outside, as it stood there with
the bales framed by the door of the car! A
Yes.

Q When was it you made this examination!
A  When!

q Yes,—when was it! Do you know the
date! A It was a day or two days after
the car arrived. 1 don’t know exactly the date.

Q You don’t remember the date! A No.

Q You didn’t see the car when it came in,
did you! A No, | did- not.

Q You don’t recall that it was sometime
after the car had been standing there on the
track! A No.

Q And you don’t know, as a matter of fan}
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when the car came in, do yon? A. | dont
know exactly when it came in; but I saw the
hay before it burned up.

Q This price you have spoken about as to
the value of hay in this vicinity—is that the
price for which you sell it on the open market?
A Yes, sir; the market price. It is what we
are paying when we buy.

Q That you pay here delivered at Passaic?
A Yes, sir.

Q Per ton? A Per ton.

Q Of course, you don’t know about the
price. Mr. Champlin had to pay for that hay?
A No, | don’t know anything about that.

By Mr. Brown.

Q It is your custom, when examining hay
to determine its quality, to use the method
that you have just testified you used when you
examined this car, is it? A Yes.

Mr. Herbert. If your Honor pl6ase, |
move to strike out all the testimony of
this witness, so far as value is concerned,
for the reason that he has testified only
as to what he pays for hay around here
m Passaic. This does not determine the
loss, or what the value of Mr. Champlin’s
hay was in this case. Second; so far as
being an expert is concerned, he admits
that he,only made a cursory examination
and not such an examination dS would
qualify him in any way to testify as to the
quality of this hay on the interior of the
car. He might be able to say as to the
quality, so far as two or three bales at
the door is concerned, but that certainly is
not such an examination as to qualify him
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to testify to the value of the hay on the
interior of the car.

The Court. It is very difficult for the
Court to separate competent testimony
from that which is conjectural and incom-
petent. You can note your objection.

Witness excused.

REGINALD H. BOWKER, called as a witness on
behalf of the plaintiff, having been first duly
sworn, testified as follows:

Direct examination by Mr. Brown.

Q What is your name? A Reginald H.
Bowker.

Q Where do .you live? A Passaic.

Q What is your business? A Chief of the
Fire Department.

Q Were you called in 1915, at any time, to
put out or extinguish fires which occurred to
cars of hay in the Dundee yard-—freight yard?

Mr. Herbert. That is objected to.

The Court. Objection sustained. If it
is your purpose to show as applying to this
particular car here, all right. If it is your
purpose to show the fire that took place
to this particular car, that is another
thing—another matter. '

Mr. Brown. | understand it is admitted
that the car w&s burned.

The Court. You are going into various
. fires.

Mr. Brown. 1 am confining myself to
facts connected with this yard.
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Mr. Stevens. We will admit that this
ear of hay was actually damaged by fire.
We only admit the damage.

The Court. You admit the car was
stored in that yard and that it was burned
there while on the track?

Mr. Stevens. Yes.

Mr. Brown. (Submitting letters to Mr.
Stevens and Mr. Herbert.)) | now offer in
evidence three letters dated January 13,
March 6 and June 2, 1916.

Mr. Stevens. We admit those letters.

Mr. Brown. These letters are from the
Freight Claim Agent of the Erie Railroad,
Mr. H. C. Barlow. | ask to have them
marked as plaintiff’s exhibits.

The letters referred to were received in
evidence and marked as follows: Letter
dated January 13, 1916, marked “ Plain-
tiff’s Exhibit No. 3;” letter dated March
6, M916, marked “ Plaintiff’s Exhibit No.
4:” letter dated June 2, 1916, marked
Plaintiff’s Exhibit No. 5.” The letters
referred to are as follows:

Plaintiff’s “ Exhibit No. 3.”
ERIE RAILROAD COMPANY

New York, Susquehanna and Western Railroad

Co. The New Jersey and New York
Railroad Co.
Chicago and Erie Railroad Co.
Hudson Terminal Building
50 Church street, New York
Telephone 8480 Cortlandt.
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OFFICE OF FREIGHT CLAIM ADJUSTER
Mailed by No. 2.

In reply refer to Claim J 123056—NY.
Jan. 13, 1916.
Messrs. F. A. Champlin and Co.,,
810 Broad street, Newark, N. J.
Dear Sirs:

I return herewith papers in connection with
your claim No. 3746 for value of hay damaged
by fire and water at Passaic, N. J., Nov. 6,
1915, amounting to $220.12.

The investigation develops that the property
arrived at Passaic, N. J., in car L. N. E. 5081,
Nov. 1/15, and that both you and A. Levine &
Son were notified Nov. 1/15 by postal that the
property had arrived. The hay was permitted
to remain in the car until the date of its dam-
age, which was Nov. 6/15.

In accordance with the conditions of the B/L
carriers liability had ceased after the expira-
tion of the 48 hours after notice of the arrival
of the property had been duly sent. As the
property was not removed within the allotted
time the carriers became warehousemen only
and same was held in the car at the sole risk
of the owner and as the investigation shows
that the fire was not caused through the negli-
gence or default of the carrier we cannot ac-
knowledge any liability.

However, as the property was abandoned by
the owners, it was sold to the best possible
advantage for the account of whom it may con-
cern and $58.07 was realized. We are ready to
draw voucher in your favor for the salvage,
upon receipt of amended bill supported by the
original Bill of Lading. Yours truly,

(Signed) H. C. BARLOW,
Freight Claim Adjuster.”
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Plaintiff’s “ Exhibit No. 4~
ERIE RAILROAD COMPANY,

New York, Susquehanna and Western Railroad
Co. The New Jersey and New York
Railroad Co.,

Chicago and Erie Railroad Co.
Hudson Terminal Building,

50 Church street, New York.
Telephone 8480 Cortlandt.

Office of Freight Claim Adjuster.

New York, March 6, 1916.

In reply refer to claim J 123056 N. Y.
Messrs. Brown and Beecher,

Counsellors at Law,

Prudential Building,
Newark, N. J.
Dear Sirs:

Referring to your communication of Jan.
24/16, in connection with a claim presented by
Mr. F. A. Champlin and Co. covering the value
of one car of hay damaged by tire and water
at Passaic, N. J., Nov. 6, ’15, amounting to
$220.12.

Upon receipt of your favor, the matter was
referred to the Underwriters and they have
now taken the attitude that as the liability of
carriers had ceased afer forty-eight hours after
due notice of arrival had been duly sent or
given to consignees, carriers were acting as
warehousemen only, under the conditions of the
R/L; furthermore, having exercised the ordi-
nary care required in the protection of the
property as warehousemen and the fire origi-
nating not through any negligence or default of
carriers, so liability is attached to carrier under

ection 5, paragraph one of the conditions of

, er/k- We, therefore, had no alternative but
to decline the claim.

NawdJenay State Utxay
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However, as the owners of the property
abandoned same, we disposed of the hay for
$58.07, and are willing to draw voucher for
this amount upon receipt of claimant’s bill with
the original B/L.

Yours truly,
(Signed) H. C. BARLOW,
F. C. A

Plaintiff’s *“ Exhibit No. 5.”

ERIE RAILROAD COMPANY
New York, Susquehanna and Western Railroad
Co. The New Jersey and New York Rail-
road Co. Chicago and Erie Railroad Co.
Hudson Terminal Building
50 Church Street Telephone 8480 Cortlandt
New York
Office of Frieght Claim Adjuster
New York, June 2, 1916
Messrs F A Champlin & Co
810 Broad Street
Newark N J
Gentlemen:

Referring to mine of Jany. 13th, 1916, your
claim 3746, my J123056 covering value of hay
damaged by fire at Passaic, N J, Nov. 6th, 1915
amounting to $220.12.

As this property was refused by you same
was sold to the best possible advantage for
the account of whom it may concern and $58.07
was realized over and above the freight and
demurrage charges. We are ready to draw
voucher in your favor for $58.07 upon receipt of
amended bill supported by the original bill of
lading "and the original invoice or a certified copy
thereof. yours truly,

(SIGNED) H C Barlow,
FCA



Motion for Non-suit.

Mr. Stevens. | now move a non-snit on
the ground; first, that there has been ab-
solutely no negligence shown on the part
of the company; secondly, that there has
been no evidence to show that the company
did not use the degree of care required by
law as warehousemen; third, on the ground
that the plaintiff has failed to prove any
of the facts alleged in his state of demand,
as giving rise to the fire; fourth, on the
ground that there is absolutely no evi-
dence from which the charge may be rea-
sonably inferred that any negligence of the
defendant caused the loss complained of.
It is alleged in the state of demand that
the duty on the part of the company was
that of warehousemen; and the law only
requires warehousemen to exercise ordi-
nary care; and there has been no proof of
any lack of ordinary care in this case.

Mr. Browne | do not know whether the
Court wants me to reply or not.

The Courtm Not just at present. The
Court feels that some of these allegations
have not been sustained; they are unneces-
sary allegations. The Court feels that there
has been some effort to put the proof of
the care you exercised. Motion denied.

Mr. Stevens. May | have an exception,
your Honor!

The Court. Yes,

JOHN F. MAULT called as a witness on behalf

of the defendant, being first duly sworn, tes-
tified as follows:

Direct examination by Mr. Stevens.
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Q What is your name? A John F. Mault.

Q Where do you live? A 33 Michigan Ave-
nue, Paterson.

Q Mr. Mault, are you employed by the Erie
Railroad? A No, sir.

Q You were in the employ of the Erie Rail-
road? A Yes, sir.

Q In what capacity? A Police Department.

Q Where? A Bergen County Railroad, main
line of the Susquehanna.

Q Did this yard at Dundee come under your
supervision? A Yes, sir.

Q Were you in that yard every day? A
Yes, sir.

Q For what purpose? A Protecting the
property.

Q Between, say, October 26th and November,
1915, were you in that yard every day? A
Yes, Sir.

Q What did you do when you were in that
yard? A | would go there, I would go through
that yard, look it over, to see whether every-
thing was in good condition.

Q Was there gny warehouse maintained by
the company in that yard? A Yes.

Q Tfiere is a hay warehouse? A There is
a warehouse for merchandise only.

Q How big is it? A Just large enough for

merchandise.

By the Court.

Q What do you mean by merchandise? A It
is not large enough to store hay or anything
like that.

Q What do you mean? A The storing of
cheese and goods of that kind,—just the stor-
ing of merchandise.

Q Was there any freight house there? A
Yes, Sir.
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Q What do yon mean by “freight house™!
A Where they came and took the stuff away,
and placed the stuff when unloaded.

Q Freight house;—is that the place you have
just been talking about? A Yes, sir.

Mr. Stevens. That is all.

Cross examination by Mr. Brown.

Q When were you employed by the Erie
Railroad? A For the last year and a half.

Q When did you enter their employ? A
September.

Q What yearJ A 1914

Q When did you leave their employ? A
The latter part of 1915.

Q Where were you the latter part of Oc-
tober and the first of November, 19157 A |
was with the railroad.

Q Whereabounts on the railroad? How far
did your operations extend,—all over? A From
here to Paterson and from here to Newark, to
Rutherford and points in Bergen County.

Q Where were you on the 6th day of No-
vember, 19157 A In that same yard.

Q What time of the day were you in the
yard there? A Between 11:00 and 11:30

Q Were you in the yard when the fire oc-
curred? A No, sir.

Q What time did the fire occur? A | don’t
know.

Q Were you in the habit of taking care of
the different yards along the Erie Railroad?
A Yes, sir.

Q What were your specific duties along the
Erie Railroad there,—what was your duty? A
Why, to go to work and protect property there.

Q How many yards did you have to look
after in that manner? A Two yards.
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Q What yards were they? A Rutherford
and Susquehanna.

Q Rutherford and Susquehanna yards—those
were the only ones you looked after? A Yes,
sir.

Q Were you supposed to look after any
others? A Yes.

Q What did you do with the other yards, in
the other places? A Go there sometime dur-
ing the day.

Q Were you employed by the Erie Railroad
Company? A Yes, sir.

Q Employed by the day or the month? A
By the month.

Q Let me see if I understand you right. You
would watch this yard here, and then you would
go and watch the yard at Rutherford; how far
apart are they? A Why, about a mile and a
half, I guess.

Q So that, during the day when you were
not in this yard down here at Dunede, you
would be at Rutherford or some other yard,
is that right? A Yes, sir.

Q Were you in the Rutherford yard every
day? A Every day.

Q Where were you,—when did you take care
of the other places you state you were taking
care of? A That was on my way home for
dinner. On my way home for dinner, | used
to look over .the yard at Passaic.

Q You used to go over the yard at Dundee
as you were going home? A That is the yaid
at Passaic.

The Court. There is a yard in Dundee
and there is a yard in Passaic; that is the
one he is now discussing.

By Mr. Brown.
Q Those were the three' yards you had to
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look after? A No, sir; two yards. Rutherford,
New York, Susquehanna & Western.

Q What is the New York, Susquehanna &
Western,—the Dundee yard? A The Dundee,
yes, Sir.

Q Were you night watchman or day watch-
man? A Both, sometimes on my own time.

Q | am asking you whether you watched this
yard night or day? A Whenever | thought it
was necessary.

Q Whenever you thought it was necessary.
You didnt watch it regularly, did you? A Yes.
I always thought it necessary to watch it reg-
ularly.

Q You watched the Rutherford yard, did you
not? A Yes.

Q How often did you visit the Rutherford
yard? A Every day.

Q And the Passaic yard? A Dundee yard
daily.

Q Dundee daily, and Rutherford daily, and
they were a mile and a half apart? A Yes.

Q AnNd you never visited them at night at all,
did you? A Yes.

Q You said daily. How many hours a day
gid you work? A | worked thirty-six hours a
ay.

Q You worked thirty-six hours a day? A
Yes, a day; and day and night.

Q As a matter of fact, if you happened to
come along by the Dundee yard, you would go
in there and look around, would you not? A
Yes.

Q And if you went to Rutherford, you would
g° in there and look around in the same way?
A Yes.

Q And it didn’t make any difference whether
| “welve o’clock at night or twelve o’clock
m the day time? A No, sir.
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Q Yon were not regularly employed to care
for that yard, were you? A Yes, sir.

Q But you took care of it regularly and all
the time? A Yes, sir.

Q AnNd it made no difference whether it took
you all night or not? A No, sir.

Q And all day? A All day; no, sir.

Mr. Brown. That is all.
By Mr. Herbert.

Q It was your regular duty, was it not, to
look after these yards? A Yes, sir.

By Mr. Brown.

Q This yard is not in a position so that it
can be seen from the freight office of the Erie
Railroad at all, is it? A No, sir.

Q It is out of sight of the freight office, is it
not? A Yes, sir.

Q As a matter of fact, were you not em-
ployed around the freight office and never came
around the freight yard? A No, sir.

Q And. never went there at all? A Oh,
yes, | did.

Q How much time did you spend there? A
Some times mores, some times ten minutes.

Q And you went on over to Rutherford? A
Yes, Ssir.

Q Walk or get on the cars and go over? A
Walk.

Q Always walked? A Yes, sir.

Q They had a warehouse there? A Freight
house.

Q And whenever things would be left there,
they stored them and put them in the freight
house? .A Not everything, merchandise and
such things.

Q They would not? A Not everything.
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The Court. Suppose | interrupt you a
second. What do you mean by merchandise f

The Witness. Why, groceries.

The Court. Let me see if I understand.
Suppose a carload would come. It would
have to be unloaded in the freight house?

The Witness. No, sir; the freight house,
you see, is for different things like a few
barrels of vinegar or a couple of sacks of
potatoes.

The Court. Do you mean the freight house
is used for unloading any less than car load
lots?

The Witness. Yes, sir.

By Mr. Brown.

Q Did you ever see a carload unloaded there?
A No, sir.

Q Dont you know as a matter of fact, car
lots were unloaded there? A No, sir.

Q How do you know it was used for less than
car load lots? A How do | know; because |
never saw a carload unloaded.

Q As a matter of fact, could they not have
unloaded cars while you were at Butherford
and Passaic, or while you were absent? A
It has never been done.

Q They unloaded these cars daily, didn’t
they? A Not in the freight house.

Q You were there every day. You testified
m your direct examination that you were there
both days and nights. A Every day, daily,
never missed a day.

Q And you never saw them unload a whole
load? A No, sir.
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Q Did you ever stand around there long
enough to see them unload anything? A Yes,
Sir.

Q In the Dundee yard? A Yes, sir.

Q Did you ever catch any one setting fire
to hay while you were there as watchman?

Mr. Stevens. That is objected to.

The Court. It is cross examination. He
is examining this man as to the accuracy
of his statements.

Mr. Stevens. He is making this witness
his own witness.

The Courte Objection overruled.
Mr. Stevens. Exception.
By Mr. Brown.

Q Did you ever know of a fire in that yard
while you were a watchman there? A  No, sir.

Mr. Stevens. That is objected to.
The Court. Overruled.
By Mr. Browne

Q You were not watchman when Mr. Champ-
lin’s car of hay was burned? A Yes, sir.

Q You know of it? A When his hay was
burned I heard of it.

Q And you never were in the yard when a
car of hay was burned up? A Never when a
car of hay was burned up.

Q When it was damaged by fire? A Yes,
sir.

Q You were in the yard? A After that.
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Q After that time; what hay? A Just a
ear of hay, that is all 1 know.

Q Do you know what car it was? A No,
sir.

Q Do you know where it stood?

The Court. This is proceeding a little
further than a limited cross examination.

Mr. Browne This man was a watchman in
that yard. They brought out the fact that
he was a watchman in that yard and | have
a right to go through to test the witness
as to how far he watched the yard.

The Court. | think you have proceeded
far enough.

By Mr. Brown.

Q Did you ever know of any thefts in that
yard?

Mr. Stevens. That is objected to.

Mr. Brown. If your Honor pleases, this
man is a watchman here, and | submit he
has a knowledge of these things.

The Court. Objection overruled.

A Yes, sir.

Q Did you ever see any other cars in the
yard after they had been burned— A (inter-
rupting) No, sir.

Q Wait until I ask you the question. Did
you ever see in that yard any cars of hay after
they had been burned or damaged by fire, other

than the one you testified about, which belonged
to Mr. Champlin?
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J. F. Mault, re-direct.
Mr. Stevens. That is objected to.

The Court. Objection sustained.

Q Were you ever directed to look for any
one who had set fire?

Mr. Stevens. | submit, yon Honor, this is
beyond the scope of this examination.

Q Do you know of any fires which occurred
after Mr. Champlin’s in that yard?

Mr. Stevens. That is objected to on the
ground that it is immaterial.

The Court. Objection sustained.
By Mr. Brown.

Q There was a freight house down by the
office, isn’t there? A Yes, sir.

Q There was a Avarehouse up where the hay
was, was there not? A No, sir.

Q What was that? A Not belonging to the
Bailroad.

Q To whom did it belong? A Some feed
man, | believe.

Q There was no warehouse in the yard? A
Not belonging to the railroad.

Q Their warehouse was down where they
could watch it every day? A Freight house.

Q Freight house, was it? A Yes, sir.

Q But there was no means whatever of watch-
ing this Dundee yard from the office, was there?
A No, sir.

Q Unless a man went up there? A No, sir.

Mr. Brown. That is all.

Re-direct examination by Mr. Herbert.

Q What do you mean when you state you
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watched or w$nt through this yard daily? A
We always made a trip through there.

Q Every day? A Yes, sir.

Q As | understand it for the purpose of
policing and protecting this yard? A Yes, sir.

Q Now, you stated about working 36 hours
a day. Will you kindly explain that? A My
regular hours were 12 hours a day, and when-
ever I went outside of 12 hours | went it on
my own hook, that was to try and get people I
could not get on my regular hours.

Q Then there were times when you worked
performing your duties continuously for 36
hours? A No, sir; only worked 12 hours doing
my regular work. Outside of that | did whatever
I did on my own free will.

Q Did you go out along the line of your duty
for 36 hours consecutively? A Not 36 hours
steady. | rested between.

Q But you did work 12 hours each day? A
Yes, sir.

Q Were you over that yard in some instances
at night? A At night?

Q At night, yes. A Not every night, no.

Q Were you over it on occasions at night? A
Yes, sir.

WILLIAM MAULT, called as a witness on be-
half of the defendant, being duly sworn, tes-
tified as follows:

Direct examination by Mr. Herbert.

Q What is your name? A WilliamrMault.

Q Where do you live? A 311 Getty Ave-
nue, Paterson.

Q Mr. Mault, are you an employe of the Erie
Railroad? A No, sir; not at the present time.

Q Were you ever an employe of the Erie
ailroad? A | was for a year and a half.

io
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Wm. Mault, cross.

Q In what capacity? A | was Acting Ser-
geant of the Susquehanna.

Q Acting Sergeant of Police? A With the
Police Department of the Susquehanna.

Q When did you leave the Erie? A | guess
I left the Erie about five months, or four months
ago.

Q Did you ever police this Dundee yard? A
Used to make a trip through once a day.

Q Did you police this yard between October
26th and November 6th, 1915? A 1 did.

Q Every day? A Yes, | used to make a
regular practice of going into this yard once a
day, sometimes in the morning and sometimes
in the afternoon.

Q What are you working at now? A | am
a machinist over in the Jersey Pipe Works.

Mr. Herbert. That is all.
Cross examination by Mr. Brown.

Q Are you employed by the Erie Railroad?
A No, not at the present time.

Q Were you employed between October 15th
and November 15th, by the Erie Railroad, 1915?
A | was; yes, sir.

Q You say at that time you were Sergeant
of Police? A | was Acting Sergeant of Police.

Q Where was your office? A In Jersey City.

Q Jersey City; you spent your days there,
did you? A No, sir.

Q Your nights? A No, sir.

Q You say you went through this yard every
day; how often? A | always took my time,
paying attention, looking around to see what was
going on.

Q As a matter of fact, you looked straight
ahead, is that right? A | looked all around.

Q It was necessary for you to go through
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that yard in order to get to yonr place of busi-
ness, was it not? A  No, sir.

Q How far out of your way did you have
to go to through that yard? A | had to come
to Passaic and | went through this Yellowdale
yard.

Q Yellowdale! What do you mean? |
thought it was Dundee? A Sometimes they
called it Yellowdale and sometimes Dundee.

Q You would go through the Dundee yard at
what time? A Sometimes about half past ten;
sometimes two o ’clock.

Q Your home office is in Jersey City? A
Yes, sir.

Q And, as a matter of fact, once in a while,
you simply walked through that office? Isn’t
that true? A No, sir; all the time.

Q Every day? A Every day, as a general
rule, I went through that yard.

Q How long a time did you take to go through
that yard? A Sometimes two hours—sometimes
an hour; sometimes three hours.

Q You mean you took that time every day?
A | would take my time. | would take my time
to go through that yard. |If | saw a car open,
I would check it up. If I saw a car busted, I
would take my time to see what was the matter.

Q Did you ever catch anyone in that yard
stealing anything or burning anything? A No,
I did not.

Q Do you know of any thefts which occurred
in that yard? A No, | do not.

Q Do you know of any fires which ever oc-
curred in that yard while you were Sergeant
of Police? A No, not for the time | was there.

Q Never in that yard? A Not for the
time | was Acting Sergeant.

Q Dont you know, as a matter of fact, that
this car of Mr. Champlin’s stood on the track
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there for at least three weeks'? A | went
through that yard every day. | never saw it.

Q You went through the yard every day;
you saw this car there about that time, didn’t
you? A When | went through the yard, if |
saw anything the matter, |1 followed it up and
I notified the office about the car. | made a
record and notified the office.

Q What time did you take in going through
that yard, what time did you go through that
yard? A | should judge about half past ten.

Q At night or in the morning? A In the
morning.

Q How-long did you stay in that yard when
you went through? A | did not stop very long.
If there was nothing the matter, | turned and
came back and took the train to Jersey City.

Q As a matter of fact, don’t you know;
wouldn’t you go alongside of the yard instead
of through it? A | would always turn around
and would go up through the yard. 1 would
always go into the yard.

Q As a matter of fact, you would go to the
yard and would walk right along, straight along,
along the street? A No, sir.

Q There was a fence—there was nothing be-
tween the yard and the street, was there? A
There was a fence and | would not be attend-
ing to my duty if I did not go through the yard.

Q There was no fence or anything interven-
ing to protect these goods from anyone who saw
fit to go in there? A It was wide open.

Q Wide open? .In fact it was a sort of privy
for the public?

Mr. Stevens. That is objected to.

Q As a matter of fact, wasn’t it a sort of a
public water-closet for the people in that vicin-
ity?
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~ Mr. Stevens. That is objected to as lead-
ing.

Q When did you make your report about the
burning of this car? A The same afternoon
when | came to the office.

Q What afternoon was that? A | dont
recollect the date that | put the report in at
the office.

Q Don’t you know the day it was that that
car burned? What day was it,—Saturday, Sun-
day, Monday, Tuesday or Wednesday? A |
think Monday.

Q Don’t you know whether you made a re-
port the same day or the next day? A What
is that?

Q Don’t you know whether you made a re-
port the same day or the next day? A The
next day.

Q Did you make that report on Sunday? A
No sir; | don’t think so.

Q Don’t you know that this car burned on
Saturday? A 1I’'m trying to tell you that I
don t recollect the date | made this report. As a
general rule when | discovered anything I made
a little note and turned around and wrote it up
the same day and turned it into the office about
hve or six or half past six or seven o’clock.

Q You say that while you were Acting Ser-

genat of Police you never knew of any thefts
m that yard?

Mr. Herbert. That is objected to.
The Court. For what purpose?

Mr. Brown. To show that it was a place;
he railroad company knew it was a place in
which it was dangerous to put that car.

The Court. That is cross examination.
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Mr. Brown. He is the man in charge there
for the purpose of preventing these things.

The Court. What is the question?

Mr. Brown. The question was as to

whether, during 1915, while he was protecting

1Q that yard he knew of any thefts occurring
there?

The Court. In that yard?
The Witness. No, | did not.

By Mr. Brown.

Q You did not? A No.
Q Do you know whether any fires occurred
20 or any other cars of hay were burned in that
yard? A Not at the time | was Acting

Sergeant.
Q You don’t know—is that right? A Only

just that one car.
Mr. Brown. That is all.
Witness excused.
JOHN NIVERTH called.

The Court. We will take {Pn's witness up
after adjournment at 1:15.

Whereupon, at 12:00 o’clock, Court adjourned
until 1:15 P. M., June 7th, 1916.

Session resumed at 1:15 P. M., June 7th, 1916.

JOHN NIVERTH called as witness on behalf
of the Defendant, having first been duly sworn,
40 testified as follows:
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Direct examination by Mr. Herbert.

Q What is your name? A John Niverth.

Q Where do you live? A East Madison
Avenue, Clifton, New Jersey.

Q What number? A 23 East Madison Ave-
nue, Clifton.

Q By whom are you employed? A N. Y.
S &W.

Q Were you employed by them in the month
of November, 1915? A Yes, Ssir.

Q At what place? A Freight house.

Q Where? A N. Y.S &W.

Q What freight house? A New 'York &
Susquehanna.

Q What station? A First Street.

Q Dundee .yard? A Yes.

Q The place at which it is alleged this fire
took place? A Yes, sir.

Q In what capacity were you employed? A
W hat’s that?

Q In what capacity were you employed? A
Checker.

Q As checker, what are your duties? A
What’s that?

Q As checker, what are your duties? A
Checking, checking up the seals of the cars, seal-
ing up cars in the Yellowdale yard.

Q *By “Yellowdale,” what do you mean?
This yard, the Dundee yard? A This yard;
yes, Sir.

Q AIsC called Dundee yard? A Yes, sir.

Q There were two names for the same yard?
A Yes, sir.

n you have occasion to go down
through that yard? A Yes, sir.

Q How often did you have occasion to go

hown through that yard? A Three times a day
and over.
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Q Did you, upon those occasions always pass
in the vicinity of or near the car which was
afterwards alleged to have been burned?. A |
was always on the job there when on duty; yes,
sir.

Q That was in your yard? A Yes, sir.

Q When you made these trips through the
yard, what times during the day did you go
down? A Half past eight or nine o’clock, ten
o’clock in the morning, up to eleven to twelve
o’clock; and after twelve the car came in on
the second fun.

Q When you went down on these occasions,
what did you do; sealed up cars? A  Sealed
up cars; yes, Sir.

Q Kindly tell the court and jury just what
you mean by “sealing cars”? A Going through
the yard; looking after the cars, and seeing that
the cars were sealed, and if they were open |
looked after them. If they were loaded | sealed
them, and if they were empty, | left them open.

Q What do you mean by “‘sealing a car?” A
Sealing cars, loaded cars in case they are open.

Q And when you sealed the car, you closed
the door, did you? A Yes, sir.

Q Did you fasten the door with a hasp? A
If they were loaded; let me tell you what I did,

Q Wimt do you mean when you say, “sealed
the car,”—what is the operation?

The Court. What is a seal?

The Witness. A seal is a piece of lead
with a wire.

By Mr. Herbert.

Q Explain to the court just what a seal is?
A Just simply a piece of wire with a piece of
lead attached to it. Our seal numbers are 285,
and when we seal them, we put on “ 285.
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Q That is what yon call a seal? A Yes, sir.

The Court. A seal is a piece of wire with
lead attached to it and a stamp on it?

The Witness. Yes, sir.
By Mr. Herbert.

Q If, a car door is ojien—if a car door is
closed, does that seal have to be broken in order
to open the car? After the door is closed, be-
fore that door can be opened, does that seal have
to be broken? A Yes, sir.

Q As you went through the yard each day,
you saw that each of the various cars were
sealed? A Yes, sir.

Q Did you make any other inspection besides
simply sealing the cars? A All | did was just
simply take my seals and sealed the cars when
I went through that yard.

Q Did you look after the yard generally? A
Yes, sir; on my hours.

Q And that you did three times a day? A
Yes, sir.

Q Every day? A Yes, sir.

Q You said something about sometimes going
through more than three times? A That was
when | went with the salesman. They came up
into our office to have the cars opened. We have
locks on every one-of these cars, and when |
got a slip for our check; when | saw that every-
thing was all right, he was welcome to the car.

Q You then delivered the car to him? A
It was simply sealed right there in front of him.
If there was no seal to it, we used a lock.

Mr. Herbert. That is all.
Cross examination by Mr. Brown.

Q How long have you been employed by that
road? A Close to two years.
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Q Yon are simply employed by the road?
A Yes, sir.

Q To look after that yard? A Yes, sir.

Q Yonr duty, you say, is sealing cars? A
Yes, sir. | was at that time.

Q Was it sealing cars? A Yes, sir.

Q What time did they take the seals to the
cars up in the yard?® A My hours were from
half past four to five o’clock in the Yellowdale
yard; half past four to twenty minutes of five
in the Yellowdale yard.

Q That is in the Dundee yard? A Yes,
sir.

Q Then your working time was from four
to five, anywhere around there, sealing cars?
A My last run was around five.

Q Your last run? A Yes, sir.

Q AnNd if there were any cars to be sealed,
you would go down to the yard, or you would
not go down to the yard? A Would go through
just the same.

Q Looked out for every car? A Yes, sir.

Q You did that how many times a day?

~ fmos a day and over.

Q It was a great distance from where you
were, to the yard, was it not? A Two blocks.

Q You could not see the yard from your
position? A No, sir.

Q AnNd you simply walked through that yai
three times a day, to find out whether theie
were any cars wanted to be sealed, is tha
right? A Yes, sir.

Q And if anyone came there and wanted
to go into the yard, they would send for you
to come and go with them, is that right?
Send to the office.

Q How was the office notified? A They

4Q would notify me.



83
J. Niverth, cross.

Q You never had a watchman come down
to tell you there was anybody wanting to look
at a car? A My boss was Mr. Paulison. |
did not go on anything said by anybody else.

Q And when you went into that yard to seal
these cars, did you ever see a watchman around
there?" A Many times.

Q And many times you did not see him?
Is that true? A Once, possibly; 1 don’t know.

Q Do you know these two gentlemen were
there? A | saw them many times.

Q You saw them every time you were look-
ing after cars? A Many times—I don’t say
every time; no, sir.

Q You went all through that-yard, you say,
each time? A That is what | did, day by day.

Q Where were you at the time of the fire?
A At the freight house.

Q In this yard? A Yes, sir.

Q How do you know there was a lire? A
I was informed, and went down to see the fire.

Q Did you see the watchman of the yards
around there? A Not at the time of the ex-
citement, because | did not have time. | was
checking cars up at the time.

Q All you know about the yard is that about
1 iee times a day you went there and sealed
up cars. How long did it take you'to seal
up these cars? A It might take an hour.

Q If you had one car, how long would it
Igrtlg you? A One car would not take very

Q You always spent an hour in the yard?

did, I certainly did, and over, sometimes—
to seal the cars.

Q To seal the cars? A Yes, sir.
fi | know of any fires occurring in

at yard prior to this fire?
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Mr. Herbert. That is objected to.

A | know there had been fires down there—
that is all I know.

Q You went around the yard; went through
the yard three times a day? Were not other
cars burned in that yard?

10 Mr. Herbert. That is objected to.
The Witness. Yes, sir.

The Court. What is the question?

Mr. Brown. | have asked him; | want
to ascertain what his knowledge is to fort-
ify his statements. | have asked him

whether he ever knew of any other cars

being burned in that yard.
20 %L y

The Court. Objection sustained.

Mr. Herbert. The objection is as to
what took place at other times other than
the accident to this car.

The Court. It was already answered.

Mr. Herbert. Does your Honor overrule
the objection?

30 The Court. It is already answered.

Mr. Herbert. | move to strike out, as
immaterial and not within the issue.

The Court. Request to strike out denied.

By Mr. Brown.

Q You were the sealer of cars, were yon
not, in that yard? A Yes, sir.
Q And you know of instances where the sea



J. C. Paulisgn, direct.

on cars has been broken in that yard? A No,
Sir.

Mr. Herbert. Wait a minute, |1 object to
that.

The Court. Objection sustained.
Mr. Herbert. 1 withdraw the objection.
By Mr. Brown.

Q You knew of robberies and other thefts

taking place in that yard, did you not?* A
No, sir.

Q Did you never hear of such a thing? A
No, sir.
Mr. Brown. That is all.
Mt. Herbert. That is all, Mr. Niverth.

Witness excused.

Witness recalled.

Mr. Brown. Just one question—isn’t it
a ac™”at a man can go there and open

a car, and simply take out his goods, with-
out your going there?

Mr. Herbert. Objection.

The Court. Objection sustained.

Witness excused.

of* called as a witness on behal:

SWBFR “eedtificlh A rdilag  been first duh
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Direct examination by Mr. Herbert.

Q What is your name? A J. C. Paulison.

Q Where do you live? A North Paterson.

Q By whom are you employed? A New
York, Susquehanna & Western.

Q In what capacity? A Freight agent.

10 Q In what yard? A Dundee yard.

Q That is the yard in which this car of hay
is alleged to have been burned? A Yes, sir.

Q Have you any warehouse at that yard? A
A yard house there, used for local shipments.

Q What do you load and unload in that freight
house? A Merchandise of all kinds—

Q Do you not load and unload carload ship-
ments? A No.

Q What do you do with carload lot ship-

20 ments? A We hold them for disposition.

Q What is done with Shipments that come into
the yard—carload shipments? A If the car is
refused, we take it up with the shippers and the
consignees.

Q If a car is not refused, do you unload it?
A We leave it in the car and get disposition.

Q You leave it in the car in the position to
be unloaded? A Yes, sir.

The Court. To be unloaded by whom?
30
The Witness. By the Claim Department.

The Court. If you receive a car, you do
not take it up with the Claim Department
unless it is refused?

The Witnesse No, sir.
By Mr. Herbert.

40 Q |If a car is refused, what do you do with
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the car? A We hold the car six or eight days,
Q What for? A Disposition.
Q Disposition of the car? A Yes, sir.
Q When the car in question is put on the side
track to be unloaded? A Yes sir.

By the Court. "'

Q If a car is not refused then you put it on
the side track to be unloaded by the consignee?
A Yes, sir.

By Mr. Herbert.

Q | show you a postal card. Was that sent
out by you? A Yes, sir.

Q When? A On November first.

Q What is the practice of your office—to send
out notice when goods are received? A To send
out notice as soon as the car has arrived.

Q As | understand it, you don’t unload any
car lots in the freight house? A We don’t un-
load any car lots at all.

Q Is that the general practice in that yard?
A Yes, sir.

Q And has been ever since you have been
there? A Yes, sir.

Q How long has that been? A About ten,
twelve to thirteen years.

Mr. Herbert. That is all.

Cross examination by Mr. Brown.

Q You are not general agent in charge of that
yai , are you, Mr. Paulison? A Yes, sir.

i Isntitafact that Mr. Levine, Mr. Champ-
m and others go into that yard and sample the
JAIS i1~ any attention from anybody else

the @Qmpany there? A There
e imes when a car would be opened. |

*0

30
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J. C. Paulison, cross.

don’t think they go there and break a seal with-
out my permission,

Q Don’t you know that seals have been broken
and cars sampled! A | could not say that.
Cars may have been open and they may have
looked at goods.

Q And then when people do go there and look
at the cars they notify your office; isn’t that a
fact! A They might; | could not say that.

Q How long have you been in the employ of
the railroad company! A About 25 years.

Q You are the agent of the defendant in this
city, are you not! A Yes, sir.

Q Isnt it a fact that a number of fires have
occurred and cars of hay have been burned m
that yard, during the past two years!

Mr. Herbert. If your Honor please, | ob-
ject to that on the ground that it is not prop-
. er cross examination. You have not shown to
this witness one particle of police protection,
and that is the only theory upon which this
question could be asked.

The Court. Upon what theory do you ask
the question!

Mr. Brown. | am assuming —he is the
agent and I am asking him these things to
ascertain his knowledge and find out how tar
they are negligent in that yard.

The Court. Objection sustained.
Mre Brown. Exception.
By Mr. Brown.

Q Don’t you know that merchandise has be
stolen from that yard!



J. C. Paulison, .cross.

Mr. Herbert. That is objected to, if your
Honor please. It is objected to on the
ground that it is not proper cross examina-
tion. It is objected to upon the further
ground that it is incompetent, irrelevant and
immaterial and not within the issues of this
suit.

The Court. Objection sustained.

By Mr. Brown.

Q Is it not wholly unprotected!
Mr. Herbert. That is objected to.
The Courte Objection overruled.
Mr. Herbert. Exception.
The Court. Exception allowed.

A It is not wholly unprotected—I could not
say that. Of course, | patrol the yard once every
morning; sometimes in the afternoon. | have a
man who goes through this yard at least three
times a day.

Q There is no regular watchman kept in this
yard during the day and night, is there!

Mr. Herbert. That is objected to, if your
Honor please. It is absolutely immaterial.

The Court. Did anybody state there was

such a watchman. That is not cross exami-
nation.

Mr. Brown, He is general agent of this
company. | am in a position where | have
got to show that this was an open place
w ere this car was and there was not suffi-
cient protection.

30

40
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The Court. The Court will deny your re-
quest. Objection sustained.

Mr. Brown. My position is that they took
this car of hay and it was not afforded
proper protection.

The Court. This question is not allowed,
because it is not cross examination. Not un-
der any consideration.

By Mr. Browne

Q You have testified that you are general
agent of the defendant in this case? A Yes, sir.

Q And you are, are you? A Yes, sir.

Q That yard was under your charge and in
your care? A Yes, sir.

Q Did you have in that yard at any time an
agent or watchman to take care of goods and
chattels and cars that came into this yard, whose
duty it was to stay there and knk after these
goods and chattels and cars?

Mr. Herbert. That is objected to upon the
ground that it is incompetent, irrelevant and
immaterial. There is no duty upon the de-
fendant and there is no duty claimed upon
the defendant, that it was necessary to keep
in that yard such watchman.

The Court. It may be allowed if in the
pleadings.

Mr. Herbert. The pleading is that the de-
fendant failed to perform the particular duty
imposed upon him as warehouseman. There
is no duty to keep a watchman around the
yard. Does the Court overrule the question?

The Court, Objection sustained.
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Mr. Brown. | ask an exception.

By Mr. Brown.

Q Did you ever tell Mr. Champlin, the plain-
tiff in this action, when he came to see yon about
this car of hay which was burned, that fires fre-
quently had occurred in that yard, and that you
did not purpose selling that car, but you pur-
posed taking it away, because the people were
burning up cars in order to buy at cheaper
prices ?

Mr. Herbert. That is objected to on the
ground that it is not proper cross eamina-
tion; secondly, on the ground that it is in-
competent, immaterial and irrelevant; and,
thirdly, that any alleged conversation be-
tween this witness and Mr. Champlin cannot
be binding upon this company.

The Court. What is the question?
Q (Read by stenographer.)

Jfr. Herbert. 1 call your Honor’s atten-
tion that it absolutely does not come under
cross examination.

Mr. Brown. This witness is the agent of
the defendant.

Mr. Herbert. If he is, it is not cross
examination.

The Court. Objection overruled.
Mr. Herbert. Exception.

The Witness. | do remember telling Mr.
Champlin that if the company put it up to

1Q
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me to sell the hay, that | would not sell it in
Passaic unless | had the right from the New
York office to do so. | would like to hear
the question again.

Q (Read by stenographer.)

The Witness (Continuing). | do not re-
call this particular car. | remember talking
with Mr. Champlin at different times. We
had several conversations, but this particular
car | do not remember.

Mr. Brown. That is all.
Re-direct examination by Mr. Herbert.

Q Did you ever talk with him—had you ever
talked with him before this fire took place, about
this? A | don’t know about this particular car.
He had been in my office different times.

Q At any time prior—you say you had vari-
ous conversations with him—had you had any of
these conversations prior to this fire? A | re-
member talking with Mr. Champlin about that;
but I don’t know or | don’t remember what car
our conversations referred to.

Mr. Herbert. That is all.
00

Mr. Brown. That is all.

W itness E xcused.

AUGUSTUS E. PASMAN, called as a witness
on behalf of the defendant, having been first
duly sworn, testified as follows:

Direct examination by Mr. Stevens.

Q What is your name? A Augustus E. Pas-
4y man.
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Q Where do you live? A 22 Franklin ave-
nue, Passaic..

Q Mr. Pasman, you heard Mr. Champlin state
on the stand this morning, that you called to see
him on November 22, 1915? A Yes, sir.

Q What did you call to see Mr. Champlin for?
A In regard to this particular car ; to make dis-
position of it.

Q Will you explain to the Court and the jury
just what took place at that visit? A | called
to see Mr. Champlin, with a view to securing
some disposition of the hay, for the reason that
he was the consignee of the hay, and it having-
been damaged by fire, we felt that it was the duty
of the consignee to take delivery of this property
and dispose of it to the best advantage.

Q Go ahead. Tell the rest of what happened.
A (Continuing). Mr. Champlin stated that the
plaintiff had no interest in it. That it was up to

e railroad company. He said it was up to the .

railroad company to do what they thought best
with the property. 1 explained to him then that
it he refused to dispose of the car, the railroad
company became the custodian, and, it being per-
18 a )\! PIOPer’y> would have to be disposed of,
and that the question as to the responsibility of
e lailroad company for the damage to the prop-
er y was one that would have to be determined
arter, and the question as to the cause of the fire
was one that would have to be determined also.
in ,PJ hear Mr. Champlin state this morn-
ng, that when he went to Mr. Barlow’s office, to
ZV Te?! *“ regard t0 this daim-did yon
is<i th? ltate mornillS that you had prom-

statement WOUW be Pai? A 1 heard that

did not™ y°U make any such statement? A |
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By Mr. Herbert.

Q What did yon do with the car? A We ar-
ranged to have our office consult Mr. Paulison to
have the car shipped to Weehawken, New Jersey,
as it appeared there was an opportunity there,
in my judgment, where same could be disposed
of to best advantage—where we could get more
money for the hay than here in Passaic.

Q Was that done? A That was done; yes,

ir.

> Q Did you have anything further to do with
the transaction after that? A Not directly
the agent at Weehawken reported to me that he
had an offer for the car, and I told him to go on
and sell it; that is my recollection. | have for-
gotten the amount that he reported. But he had
tin offer, | think, of $10 for the car.

Q You understood it was sold? A Beg par-
don?

You understood it was sold? A It was
sold.

Do you know, how much was realized on the
sale? A | never saw the result finally.

What is your position; what office do you
ho% in the company? A | am agent for the
claim department. * * O f

Q Travelling agent for the claim department
A Yes sir.

Q As travelling agent for the claim
ment, do you go around to many
country? A | go to many places within a
radius of a thousand miles.

(J On other roads within the radius of a tii
sand miles from here? A Frequently.

Q And do you come in contact vario
freight yards of other railroads in the East, be-
sides here? A Very often.

Q Have you ever seen or come m contact witn
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freight yards similarly situated to this yard in
guestion in this suit! A Frequently.

Q Is the protection, so far as location, as far
as this yard is concerned, which you find on other
roads throughout this part of the country, the
same as in this yard! A As a general proposi-
tion, they are pretty much the same.

Q Do you know anything about police protec-
tion on other roads!

Mr. Brown. That is objected to—that has
nothing to do with the case.

The Court. Objection sustained.

Mr. Herbert. May | have an exception!
If your Honor please, this man goes around
the country doing the very same thing and
he knows the conditions, as he says, on other
roads. Certainly, he can testify as to what
the conditions on other roads are and what
the custom is. He can testify what the other
roads do. We are not charged outside of
being warehousemen; we are not charged
with anything more than what is custom, and
what is done by other carriers under similar
circumstances. We do not have to protect
beyond what is customary.

The Court. You were not sued as carrier;
you are sued as warehousemen.

Cross examination by Mr. Brown.

Q Did you, in your conversation with Mr.
amplin or Mr. Paulison, ever state to him that
Rgtwould be paid in full for that car! A | did
Q Did you tell him that you thought it was
r to take the ear to Hoboken or out of Pas-

saic and sell it, because they had previously
earned cars in that yard and that possibly they

ia
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were burning them for the purpose of getting
goods cheaper?

Mr. Herbert. That is objected to on the
ground it is not proper cross examination.

The Court. Overruled.

A My recollection of conversations is that |
stated to Mr. Ohamplin that there might be an
incentive for such fires, and with that object
in view and with a view of removing such an
incentive, | thought it advisable to take the car
away from here, as we had done at other places.

Q What led you to believe that there was an
incentive, by reason of other fires?

Mr. Herbert. That is objected to.
The Court. Objection overruled.
Mr. Herbert. Exception.

By Mr. Brown.

Q You have no knowledge as to what the
incentive was? A Of course, there might be
an incentive.

Q You spoke of fires there—other fires.
What do you mean? A There had been other
fires on the Erie Railroad at other places, as
well as here. It was our general policy not to
dispose of that property at the point where
the fire occurred, if we could dispose of it to
advantage at some other place.

Q When a car is burned, the matter comes
to your office for adjustment? A It might
come into our office.

Q But you are the adjuster who settles for
these burned cars, are you not? A | might,
sometimes—not always.

Q Did you ever settle any other losses that
occurred here in this yard, by reason of fires?
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Mr. Herbert. That is objected to.

The Court. Objection sustained.

By Mr. Brown.

Q Did you ever sell any other cars of hay
out of the yard in question, by reason of their
having been burned or damaged?

Mr. Herbert. That is objected to on the
ground of relevancy?

The Court. What is the purpose?

Mr. Brown. To show that there were
continual fires.

The Court. Then, it is overruled.
Mr. Brown. That is all.
Mr. Herbert. That is all.

Witness E xcused.

JAMES O’ROURKE, called as a witness on
behalf of the defendant, having been first
duly sworn, testified as follows:

Direct examination.

By Mr. Herbert.

Q What is your name? A James
0 Rourke.

Q Where do you live? A 1113 Garden
street, Hoboken.

By whom are you employed? A The
Erie Railroad.

Q In what capacity? A Agent.

20

10
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Q At what place? A New York and New
Jersey.

Q Do you recall the sale of this car of hay
at the time it took place! A Yes, sir.

Q To whom was the car sold? A It was
sold to the firm of Jacobus and Baylis.

Q At what price? A $11550,—$10 a ton,

10 realizing $115.50.

Q Was that the best price you could secure
for this car? A That was the best price at
which it could be sold.

Q What was done with this $11550? A
Bemitted to the Treasurer to apply for the
account of freight charges and to whom it might
concern.

Q Was the entire amount remitted? A
$115.50.

20 Q You had nothing to do with the freight
charges? A Oh, yes!

Q Did you deduct any amount from that
$115.50? A No, it is only a matter'of book-
keeping; the whole thing was remitted.

Q The whole $115.50 was remitted to the
Treasurer? A Yes, sir.

Q Do you know what the amount of freight
charges were, charged against this car? A
$57., | think,—$58.

30 Q That left a balance of how much, do you
know? A It was about equally divided, my
recollection is.

Q Do you know whether, as a matter of fact,
$58.07, was the balance? A Yes, sir; that is it

No cross examination.

MATTHEW MAY, called as a witness on behalf
of the defendant, having been first duly
sworn, testified as follows:

40 Direct examination by Mr, Herbert.
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Q What is your name! A Matthew May.

Q Where do yon live? A Suffern, N. Y.

Q By whom are you employed? A The
Erie Railroad.

Q In what capacity? A Adjuster of losses
and damages, arising from wrecks and fires.

Q I show you three certain letters which have
been marked in evidence,—Plaintiff’s Exhibits,
3 4, and 5. What are those letters? A Those
letters were dictated by me t-0 the stenographer.

Q You had charge of this matter for Mr.
Barlow? A Yes, sir. '

Q Do you know what the amount is that was
realized on that sale of this hay? A $115 and
some cents.

Q Was any charges against that? A Freight
charges, demurrage charges.

Q This item of $58.07 was the balance after
the deductions were made? A Yes, sir.

Q Do you know whether any tender of this
balance was ever made to Mr. Champlin? A In
my letter to Mr. Champlin declining his claim,
| offered him the $58.07.

Q These are the letters? A Those are the
letters.

Q How long have you been working for the
Erie Railroad? A Twenty-six years.

Q Prior to that time, did you work for any
other railroad? A 1 was three months out of
the Erie, working for the New York Central at
Weehawken yards, and prior to that time was
working for the B. & 0. in the freight depart-
ment.

Q In the freight department? A In the
freight department—yes.

Q Did you, while working for the New York
Central and the B. & O. have any occasion to
come in contact with their various freight yards?

10
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M. May, cross.
A | did, sir.

Q Can yon tell ns what is the practice of
those two companies as to fencing and protect-
ing and policing snch yards, located similarly to
the manner in which this yard is located?

Mr. Brown. That is objected to—that has
nothing to do with the case.

The Court. Objection sustained.

Mr. Herbert. 1 am qualifying him as an
expert. He can show what the conditions
are. Yon can qualify him.

The Court. What is the question?
Q (Question read by stenographer).

The Court. Answer the question “yes”
or “no.”

Mr. Herbert. Can you tell us—do you
know?

The Witness. Yes, | know.
By Mr. Herbert.
Q Will you kindly tell us?
Mr. Brown. That is objected to.
The Court. Objection sustained.
Mr. Herbert. Exception.

Cross examination by Mr. Brown.

Q When you say you tendered Mr. Champlin
the balance of that money, how did you tender it
to him? Did you tender it to him by check or
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bill, or did yon go to him and say, “Here it is?”
A | told him if he would amend his claim, we
would remit the $58.07.

Q Yes, if he would amend his claim?

Mr. Brown. That is all.
Mr. Herbert. That is all. 10
Witness excused.

BEGINALD H. BOWKER, recalled. e
By Mr. Brown.

Q Mr. Mault testified that while he was watch-
man, while he was watchman in that yard for a
year previous—for a year and a half previous to
1915, that no fires had occurred in that yard? 20

Mr. Herbert. That is objected to.
The Court. Objection sustained.

Mr. Brown. Your Honor, that is clearly
rebuttal.

The Court. In your cross examination of
this witness, you asked a question to test
something as to the witness—his credibility or

recollection. 30

Mr. Brown. It seems to me, your Honor,
that where a witness goes on the stand and
testifies that he was there; may we not ask

at witness a question for the purpose of
contradicting or introducing something other-
wise incompetent and irrelevant?

The Court. (To Mr. Herbert). Hid you
ask him where any fires had occurred? 40
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Motion for Non-suit (renewed).

Mr. Herbert. | did not.

Mr. Brown. That is all.
Mr. Herbert. That is all.

Mr. Herbert. (Gontinning). | now move,
yonr Honor, upon the grounds that have
heretofore been stated, and renew my motion
for a non-suit, to wit: that it has not been
shown that the loss of fire was« due to any
lack of care or to any negligence upon the
part of the defendant. And upon the further
ground that the plaintiff has further failed
to prove the fact that is alleged in his stated
demand. There is no evidence from which
the jury may reasonably infer that the de-
fendant was negligent in the case. And upon
the further ground that there is absolutely
no evidence whatever of negligence on the
part of the defendant company. The burden
of proof is upon the plaintiff. It is not a case
of res ipsa loquitur. We are not insurers at
all. We are simply ordinary warehousemen.
This is admitted. The theory under which
they bring their cause of action would indi-
cate extraordinary care on our part. They
have got to show, so far as this cause of ac-
tion is concerned—so far as this car is con-
cerned, negligence upon the part of the de-
fendant. This, they have absolutely failed
to do.

Next, upon the further ground that this
fire, if from any cause whatever, was cer-
tainly due, if at all, to the wrongful act of a
third party. It has been testified as far as
that is concerned, that these cars are seae
every day—three times a day they are gone
over by a man of the company. Levine canje
in here and said that he opened the car. 0
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does not say anything about closing the doors
of the car in any way* He opened the car
doors. The great probability is that this
very day the fire happened.

I now renew my motion upon the further
ground that as far as the weight of the evi-
dence is concerned, that any part of a ver-
dict which is rendered in this case, would
have to be set aside as again the weight
of the evidence, so far as negligence on our
part is concerned; because we have shown
by an overwhelming weight of the evidence
that we were.not negligent. This is not a
case of res ipsa loquitur. We police this
yard constantly. Every day—three times a
day one man goes there and examines it.
Other men come through it and go through
this yard and examine it. There is not one
scintilla of evidence by the plaintiff to show
lack of due care upon our part. That being
so, as far as this cause of action is con-
cerned, it appears there is no negligence as
against the defendant, and any verdict that
might be rendered, would have to be set
aside; that being so, the duty of this court
is at this time to direct a verdict in our
favor. | renew the motion upon the further
grounds | might add this: that where the
plaintiff had equal knowledge with the de-
fendant of the conditions existing in this

yard, which it now appears he did know and
have—

The Court. (Interrupting). Right there;
do you want to ask the Court to strike out
where the witness testified something of that
kind? If the defendant had made an objec-
ion, the Court would have stricken it out.

Mr. Herbert, My recollection of that, is
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this: | objected to it upon three grounds.

. Thereupon your Honor still allowed it in

upon the ground that it was cross examina-
tion. That being so, it is before the Court
in this case. It must have been in, because
that man testified, Pasman or Paulison, that
he had talked to this man about the fact of
the condition, that that condition had existed
before. This being so, and the company be-
ing simply warehousemen, then the plaintiff
was guilty of contributory negligence in not
putting his own men there to guard his stuff
and there must be a direction of a verdict.
I, therefore, insist upon these grounds; that
the duty is upon the Court to direct a ver-
dict in this case; and | so move the Court.

Mr. Brown. Your Honor, the burden in
this case, |1 do not think the burden in this
case is in favor of them. The plaintiff is
bailee of the goods. He had an open ware-
house where he received the goods in proper
condition and carried them to destination,
and they are destroyed. The Courts in in-
numerable cases, have said the burden of
proof is upon the warehousemen and upon
the carrier to make good. The matter of
negligence is clearly a matter for the jury.
That has been so often decided in different
guestions of negligence, and the question of
negligence is one for the jury; be that negli
gence great or small. It is a matter of fact
which must go to the jury in each and every
instance. The statement as to Mr. Champ-
lin’s knowledge of the condition of the yard
—one employee of the railroad company tes
tided that there was some conversation as to
the condition of the yard as to being fence ,
that is, when they were carriers. When they
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became warehousemen Mr. Champlin had a
right to believe, or any one else had a right
to believe that they would take that car as
warehousemen and would protect it. The
Courts have held in so many cases, and it is
laid down clearly, if you will permit me to
read; in the case of Jackson, against Mc-
Donald, 41 N. J., where the plaintiff de- 1
livered chattels and goods to the defendant
and their destruction occurred thereafter by
fire, the law presumes negligence of the
bailee to be the cause of the loss, and it is
held that this presumption could be rebutted
only by affirmative proof of reasonable care
on the part of the defendant.

Further, in the case of Jackson against
McDonald, the Court says that when goods
and chattels are delivered to the bailee in 20
good condition and are returned in a damaged
state or not returned at all, which is the
case here, the law will presume negligence
upon the bailee and it is upon the bailee, the
burden of showing the loss, that the loss did
not occur through his negligence is upon the
ai ee- i'hese are* cases which require abso-
lutely the defendant to show that he was
not negligent. If he was negligent of care-
lessness, it is a matter to be determined by

e jury it is a matter of fact for him to
s ow that he was not careless in the manage-
ment of these things. It seems to me that
such a motion cannot have any weight with

e ourt. It should not have any weight
wider existing laws of this state, to the effect
mat the bailees are responsible for these
goo s and it is their duty to show that they
were not negligent in any way.

30

The Court. | wish you would show the 49
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Court wherein negligence of the defendants
caused this loss. We first have to consider
the circumstances. Now you recall the cir-
cumstances in this case. A car was pur-
chased by the plaintiff, of some goods, in
New York state, with directions to the rail-
road company that the car be shipped to
Passaic. The purpose of that shipping con-
tract with the railroad company, was trans-
portation from the place at which the car was
purchased to the City of Passaic. Transporta-
tion was the sole thing in contemplation.
The goods were, of course, to be unloaded,
unloaded by the consignee or his agents.
Now, it seems that the consignee had not
secured a sale for these goods. Instead he
intended to find a purchaser and cause that
purchaser to unload, intended solely to cause
the transportation of the goods and use the
railroad eompany, the carrier—he had dis-
tinctly in his mind that he might use them
for storage purposes and he did not unload
the car. It seems that the situation was
this—he was causing goods to be trans-
ported by a carrier, having in mind the pos-
sibility of converting them into warehouse-
men, because he contemplated finding a cus-
tomer, and after he found such customer and
awaited the convenience of this customer
in unloading, the car was to be unloade
Now, all of this is something possibly un-
usual. It might not have been unusual with
this shipper or this consignee, but it was an
unusual thing and was not contemplated by
the contract of the carrier.

Mr. Brown. The bill of lading does not
provide for that, so that every car of goods
accepted by the railroad company or shipped
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by a shipper, the bill of lading provides for
that very contingency, in cases where goods
are left there more than forty-eight hours.

The Court. The bill of lading provides
for certain contingencies. The question is
what is the purpose of the shipper? Here is
the situation: If the railroad company
knows that the goods are to be stored for a 10
week, say, or whatever time is in the mind
of the shipper, they would be able to con-
duct themselves accordingly; but are they
not, in such circumstances, entitled to be-
lieve that they will be unloaded and put
them on the unloading switch for unloading
purposes ?

Mr. Brown. Yes, after two days expires;
then their contract provides that they shall
be taken care of.

The Court. Are they interested more than
slightly or momentarily in that knowledge of
the shipper’s intention to look for a cus-
tomer? Are they not entitled to expect him
to come and unload the goods?

Mr. Brown. That is the rule. It is uni-
versal. Every car which comes in on that
track, every car is subject to that same con-
dition. It does not make any difference 30
vhat the contemplation of Mr. Champlin
or any one else was in the matter. Mr.
khamplin had a customer; he had a man to
go and look at the car. And expected to
un oad it. Of all the cars that come in there,
very few are unloaded within two days. All
aie kept on the track over forty-eight hours.

M 6 ~on‘rac|: Provides for that contingency,
r. Chamfdin saw fit to take advantage of
e cordingency. He was charged demur- 40
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rage for that privilege. It is the railroad’s
custom to charge demurrage. They charge
demurrage for the purpose of protecting the
company. They were still hound as carriers
and as warehousemen on their own terms.

The Court. The thought the Court wishes
to impress is this: He testified as to knowl-
edge of the facts at Dundee. He knew to
what point it would be shipped. He had in
contemplation storing of the goods, and at
the time of shipment, he contemplated this;
he did not intend to unload. It seems he in-
tended finding a customer.

Mr. Brown. That is the custom; they all
ship in that way. After thé hay or the
goods are on the track, they are to be sold,
and this is the custom. It is universal with
all railroads.

The Court. Now, then, | will take you to
another matter. The goods were destroyed
by fire.

Mr. Brown. Yes.

The Court. Now, as a matter of policy,
it seems to the Court that the rule diigi
be that no non-suit ought to be granted on
your failure to give some specific ac o
negligence, to put the burden upon the de-
fendant to show that due care was
On what theory are you basing your con-
tention now, that through lac™ °© cal\ *?
the defendant, the fire destroyed these goods.
I mean in what way did the lack o
cause the destruction by fire?

Mr, Brown. If the defendant had taken
these goods-if they had had «atehme
that yard continually, as they should have
had, there would have been no fire.
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The Court. How would the presence of
a watchman have prevented a fire?

Mr. Brown. If he had been there contin-
ually, to look after the car of hay, the fire
would not have gone on.

Mr. Herbert. The fire might have been

caused by spontaneous combustion,’ for all
we know.

Mr. Brown. It is entirely a matter for
the jury, the question of negligence. The
Court has held that in so many cases. This
is a case of storage. Where the proprietor
of a public entertainment conducts a cloak-
room in which the goods are checked for
hire, the Court held it was a matter for the
jury. This car was left there for hire.
They paid him a dollar a day, | think that
is the charge—a dollar a day for the use of
the track. It appears that the goods in this
case were received in good order and it im-
plies negligence on the part of the defendant
when the goods are placed in his cutsody in
good order, if not delivered in like good
order. And the burden was upon the de-
fendant to show that it is not negligent. The
carrier will not. be excused from loss or
lability of a third person’s acts; that is a
tact of law which is undisputed in this state,
these cases are all reported, and the ques-
tion of negligence is one for the jury. In
the case of Levy vs. Postalwaite, where the
property was delivered to carrier for ship-
ment, and destroyed or otherwise damaged,
I, Was that where goods are destroyed,

icy are to be settled for at the value of the
nearest market, and it is a matter of fact
°i he jury to determine from the testimony
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as to the value. The proof of loss or injury
to the goods, is sufficient prima facie evi-
dence of the case against the bailee and is
sufficient to put him upon the defense, and
when goods are delivered to the bailee in
good condition, if not returned or if returned
in a damaged state, the law presumes negli-
gence to have occurred. The cases all hear
on that point—each and every case—and it
does not seem to me—here | cite again the
case of the storehouse. It says, therefore
it was a question entirely as to whether the
storing of these goods by the defendant
upon a wagon for two days and nights, upon
a contract with the defendant as warehouse-
man, was the use of such reasonable care
in storing them ‘as would be required. The
Court said it is a matter for the jury entire-
ly. Your Honor, that was a case in. which
the warehouseman put the goods in a wagon,
drove them to his stable, instead of storing,
and he was held to be responsible for the
care of those goods. The stable burned and
the goods were destroyed. The Court
directed in that case that it was negligence
to have taken these goods in the stable and
not to have taken them to warehouse. It is
a case where the goods were lost. It is a
question of fact, which rests entirely with
the jury, as a matter of fact, governing the
surroundings and the circumstances.

The Court. After all, each case stands
upon the particular circumstances. Your
citation as to the cloak room. It devolves
upon the cloak room manager—he had cer-
tain goods to be kept for a certain leng
of time, but in this case, it does not devo ve
upon the warehouseman—it is not the same
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case; he is to be ready for delivery at all
times when the consignee may wish to un-
load his own car. He is contemplating these
goods to be kept in the car. That is the
first thing. Contemplating that the goods
are to be kept in the car, kept on the track
ready for delivery. The Court will grant the
motion.

Mr. Brown. Absolutely, I am correct in
this statement. That is a case—this is a
case in which the facts must go to the jury.
Every decision in this state shows that the
carrier after having taken the goods, no mat-
ter how they take them, is responsible for
them. The defendant when he took these
goods, took them as bailee, and if he is
guilty of carelessness, it is up to the jury
to decide as a matter of fact whether he was
careless and negligent.

The Court. 1 feel a non-suit should be
granted in such case. It would seem that
public policy would demand that the de-
fendant disclose a degree of care and should
have accounted for the goods; but there is
absolutely nothing from which we may infer
negligence. That being so, understand we
are not dealing with them as carriers. They 30
accepted these goods as warehousemen.

Mr. Brown. They accepted these goods as
warehousemen.

The Court. The Court has considered
that. We will save the jury further sugges-
tion. The Court directs you to find a verdict
10* the defendant. Of course, understand
that does not relieve the defendant of their ' 40
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obligation to give you actual proceeds of
the sale.

Mr. Brown. | object to the direction on
the grounds | have before stated.

The Court. Exception allowed.

Case Closed.

STENOGRAPHER’S CERTIFICATE.

I, W. H. D. Marr, do hereby certify that the
foregoing is a true transcript of the testimony
and proceedings on the trial of the suit of
Frank A. Champlin v. Erie Railroad Company
in the District Court of the City of Passaic, on
June 7th, 1916.

W. H. D. MARR,
Sivorn Stenographer.

Dated, June 20, 1916.

JUDGE’S CERTIFICATE.

To the Justices of the New Jersey
Supreme Court.

I hereby certify, as the state of the case, the
foregoing transcript of the proceedings and testi-
mony in the above stated cause, made by the
said stenographer, W. H. D. Marr, who was duly
sworn, as such stenographer, to be used on the
hearing of the appeal herein.

W. CARRINGTON CABELL,

Judge of the District Court
of the City of Passaic.

Dated, June 21, 1916.
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OPINION OF SUPREME COURT.
(Filed February Term, 1917.)

NEW JERSEY SUPREME COURT.

Frank A. Champlin, trading as
F. A. Champlin & Company,
Appeal from

District Court
of Passaic.

Appellant,
V.

Erie Railroad Company,

Appellee.

Argued November Term, 1916, before Justices
Garrison, Parker and Bergen.

Brown & Beecher, for appellant.

Collins & Corbin, for appellee.

Per Curiam:

The defendant received, as a common carrier for
transportation from Friendship, in the state of New
York to the city of Passaic in this State, a car load
of baled hay consigned to the plaintiff, of the arrival
of which at Passaic he was notified, and it not being
unloaded within 48 hours the defendant thereafter
held it as a warehouseman, and while so held it was
destroyed by fire. The plaintiff brought this suit to
recover the value of the hay, alleging that the loss
occurred because of defendant’s negligence, and the
Trial Court directed a verdict for defendant from
which plaintiff appeals. If there was any evidence
rrom which a jury might infer negligence, then the

irection was erroneous. There were facts proven
which justify the inference that defendant trans-
ported the hay to its destination and notified plaint-
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Opinion of Supreme Court.

iff of its arrival, who neglected to remove it within
48 hours and thereupon the duty imposed on de*
fendant was that of warehousing the hay*; that it
was not put in any building but in an open rail-
road yard readily approachable by any one from the
adjacent public street, and that while in this position
the hay was partially destroyed by fire. We are of
opinion that when a warehouseman places a car of
inflammable material like hay in an openyard, sub-
ject to approach by any stranger, without sufficient
guarding to prevent its ignition, the question
whether the defendant exercised such reasonable
care as its duty as warehouseman required was for
the jury, and a direction for defendant was error.
We also think it was error to exclude proof of
the occurrence of other cases of burning of hay
stored in this yard, for it had a tendency to show
that hay stored in this place was liable to ignition
and had a bearing upon the question of care neces-
sary to be exercised in preventing fires in the place
chosen as a warehouse. Plaintiff also urges that it
was error to exclude a question asked of a witness
who, after testifying that he wasin the yard nearly
every day, was asked whether he ever saw or knew
of awatchman being in the yard; this was overruled
and an exception taken. This ruling was erroneous
for at least two reasons, (a) the defendant had offered
proof that it maintained a watchman m t eiya
and the rejected testimony tended to contrad
this; (b) the witness had already testified hat the
yard was open, so that anyone cou Pa8
and about it, so that if under such condign8 h
jury could find that a watchman was necessary th
absence of one would have a bearing on the degree

of reasonable care exercised.
The judgment will be reversed.
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RULE FOR REVERSAL.
(Filed February 26, 1917).
SUPREME COURT OF NEW JERSEY.

Frank A. Champlin, trading as enorAN

F. A. Champlin & Company, On Appeal 10
Plaintiff-Appellant, from FirstDis.
trict Court of

VS. .
the City of Pas-

Erie Railroad Company, a Cor- saie.

poration, Hule on Re-
Defendant-Appellee, versal.

This cause having been duly argued at the pres-

ent term of this Court, on brief, and the Court hav- go
ing inspected the record and judgment below and

considered the determinations and directions ap-
pealed from;

It is thereupon ordered, that the judgment of the

said District Court of the City of Passaic be in all
things reversed, set aside and for nothing holden,
with costs of this Court to be taxed; and that the
said plaintiff-appellant do recover his costs in the
said District Court to be taxed; and the record and
proceedings be remitted to the said District Court 30
of the City of Passaic to be proceeded with in ac-

cordance with this judgment and the practice of
said Court.

On motion of

BROWN & BEECHER,
Attorneys of Plaintiff-Appellant.

40
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Frank A. Champlin, trading as i

F. A. Champlin & Go., i
Plaintiff-Respondent, f 10
In Tort.
Vs.
On Appeal.

E rie Railroad Company, a COr-
poration,

Defendant-Appellant.

Brief of Brown & Beecher for

Plaintiff-Respondent 20

FACTS.

This case was tried by the District Court and
a June 7, 1916,,and at the close of the case
the court directed a verdict for the defendant,
whereupon judgment was entered. Plaintiff ap-
pealed. Judgment reversed by Supreme Court.

The uncontroverted facts are as follows:

Plaintiff is a wholesale hay dealer and hay
shipper selling to retail dealers. On October 30
1915, plaintiff’s agent, F. C. Mulkin, deliv-
ered to the defendant, at Friendship, New York,
su ject to freight and demurrage, one car of No!

aled hay in good order, for shipment to plain-

1 at Passaic, New Jersey, under bill of lad-
ing contract of that date.

MiTlle car arrived at Passaic on or about No-
member 1st, 1915, and was d fire n
Novembe 6> 1915; whi]e in fre.ght

at 1assaic, sometimes called the Dundee 40



10

20

30

40

2

yard. Defendant notified plaintiff by postal card
November 1, 1915; and, nnder the contract, the
defendant became warehousemen as to this car
of hay 48 hours thereafter. (PItf’s Ex. 1, testy
pages 22 and 38; pltf’s Ex. 3, test’y page 59,
lines 1-8, and page 60.) The yard was located
on First street and was open to it, there being
no fence or wall between. (Testy, page 47,
lines 23 and 31; page 42, lines 28-29.) There
was no regular watchman. Such watchmen as
came there merely did so on their way to and
from other places (testy, pages 65, 67, 68, 75,
76, 79 and 82, also infra, Point 1., sub-division
B, last four paragraphs).

The damaged hay, after the fire, was sold by
defendant and the net proceeds, after deduction
of freight and demurage, were $58.07. This sum
the defendant, without a legal tender, offered to
pay to the plaintiff “upon receipt of amended
bill supported by the original invoice or certified
copy thereof.” (Testy, page 62, Ex. p. 5; also
page 99, lines 18-21.)

Plaintiff paid $198.00 for the hay. Its car-
load, wholesale, market price at New York and
Passaic on the day of the fire was $23.00 per ton
of 2,000 pounds. The hay weighed 23,368 pounds.
(Test’y, pages 37, 38, 39, 52 and 54.)

POINT I.
At the close of defendant’s case the trial court
erroneously directed a verdict for the defendant.
(This was error for two reasons.)

A.

Assuming for the moment that the evidence did
not present & Case for the jury on the question
of damages for the full loss of the hay through
defendant’s hegligence, still THE .COURT
SHOULD EITHER HAVE DIRECTED A
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VERDICT FOR THE PLAINTIFF FOR
$58.07, WITH INTEREST, OR ELSE HAVE
SUBMITTED TO THE JURY THE QUES*
TION AS TO WHETHER THAT AMOUNT
WAS DUE THE PLAINTIFF.

The testimony of defendant’s witnesses and
the defendant’s letters (test’y, page 60, Ex. 3,
and page 62, Ex. P. 5) showed that defendant
sold the hay in question for plaintiff’s account
at $10.00 per ton, receiving therefor $115.50; and
that the net proceeds of said sale, after deduct-
ing all charges, were $58.07 (testly, page 36,
line 31; page 60, line 35; page 62, lines 33 and
36; page 98, lines 9-34, and page 99, lines 15-
25). And finally it appears that the trial judge,
at the close of his charge, in language which
seems to have been addressed in part to counsel
and in part to the jury, says: “The Court
directs you to find a verdict for the defendant.
Of course., understand, that does not relieve the
defendant of their obligation to give you actual
proceeds of the sale.” (Case, page 111, lines
(»-40 and page 112, line 122). In other words,
he fact of this sale for the plaintiff’s benefit
was recognized and admitted by counsel for
oth parties and recognized by the court. The
e endant, on its own sworn statements, after
emg paid in full for all charges and for all
services rendered, was awarded $58.07 of plain-
in s money and actually induced the trial court
no only to ignore this claim but also to close

™

eovervOOF it By making the questlon refs Ju%llcata
i9

thlitle(h,laintls Z oV Intitled” however>to more

SHorn ~u vx,~ 7' THE TBIAL COURT
i T nrav ! SUBMITTED THE CASE TO

Ty ascertain whethfr
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HAY IN A REASONABLY SAFE PLACE
AND EXERCISED PROPER CARE AS
WAREHOUSEMEN IN CONNECTION WITH
IT, OR IN THE LANGUAGE OF THE
STATUTE, “SUCH CARE AS A REASON-
ABLY CAREFUL OWNER OF SIMILAR
GOODS WOULD EXERCISE”; AND IF IT
DID NOT USE SUCH CARE, THEN TO AS-
in CERTAIN AND AWARD TO THE PLAIN-
TIFF THE AMOUNT OF DAMAGES HE
SUSTAINED BY THE LOSS OF THE HAY.

“A warehouseman shall be liable for any loss
or injury to the goods caused by his failure to
exercise such care in regard to them as a rea-
sonably careful owner of similar goods would
exercise.9

Warehouse Receipts Act (1907), 4 Comp.
Stat. 5780, sec. 21.

1 The burden of proof as to negligence
(“failure to exercise reasonable care”) is upon
the defendant.

“When, therefore, the plaintiff proved the de-
livery of the chattels in good condition to de-
fendant, and their destruction thereafter by fire
upon defendant’s premises, the law presumes the
negligence of the bailee to be the cause of the
loss, and this presumption could be rebutted only

agg by affirmative proof of reasonable care upon de-
fendant’s part.”

Jackson v. McDonald, 41 Vroom 594.

“Therefore it was a question entirely of fact
whether the storing of these goods in defendant s
stable upon a wagon for two days and nights,
under a contract with defendant as a warehouse-
man, to use such reasonable care in storing them
as men in that line of business usually take ol
goods committed to their care, was a compliance

40 with the duty thus imposed upon this defendan
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by law, and the court having found as a fact
that it was not, we cannot disturb that finding. 9

Levine v. D. Wolff & Co.,, 78 N. J. L.
(49 Vr.) 306, at 308, 309 (Sup. 1909).

“The rule adopted in the more modern deci-
sions is that proof of loss or injury establishes
a sufficient prima facie case against the bailee to
put him upon his defence. When chattels are
delivered to a bailee in good condition and are
returned in a damaged state, or not returned at
all, the law will presume negligence to have been
the cause and casts upon the bailee the burden
of showing the loss did not occur through his
negligence; or if he cannot affirmatively do this,
that at least he exercise a degree of care suffi-
cient to rebut the presumption of it.”’

Jackson v. McDonald, 70 N. J. L. (41
Vr.) 594 at 595 and 596 (Sup. 1904).

“Where the proprietor of a public entertain-
ment conducts a cloakroom at which coats and
hats are checked for hire, the mere loss of
articles so checked raises a prima facie pre-
sumption of negligence which can only be re-
butted by affirmative proof.”

Manson v. Pullman Car Co. Porters Ben.
Assn., 60 At. 1120 (Sup. 1905).

10

20

2. The question of negligence was one of fact3g

for the jury.

Carr v. D, L. & W. R. R, 81 N. J. L.
(52 Vr.) 532, at 534 (E. & A)).

Durant v. Palmer, 29 N. J. L. (5 Dutch.)
544 (E. & A).

Levine v. D. Wolff & Co.,, 78 N. J. L.
(49 Vr.) 306 at 308-9 (1909).

A carrier will not be excused from liability 40
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for the loss of goods by the negligence or mis-
conduct of a third person.

Merson v. Hobensuck, 22 N. J* L. (2 Zab.)
372.

3. Aside from the testimony offered by plain-
tiff and wrongfully overruled by the court, there
was evidence in the case to go to the jury
10 on the question of defendant’s negligence.

Defendant’s freight yard at Passaic was wide
open along its entire length on the First Street
side, having no fence whatever, thereby pre-
senting to thieves, marauders and bad charac-
ters of all sorts, the constant temptation (al-
most an invitation) to enter and commit various
depredations and acts of malicious mischief,
such as stealing and setting on fire the goods
stored there. (Test’y page 47, lines 23 and 31;

20 page 42, lines 28-29). Furthermore, these yards
were six blocks away from the Passaic station
and could not be seen from the freight office
and hence were beyond the care and protection
of the depot employees. (Test’y page 42, lines
8-9; page 68, lines 17-21; page 72, lines 33-36;
page 76, lines 31-33).

Mr. Pasman, an official in charge of fire ad-
justments for the defendant company, testifies
he told the plaintiff “that there might be an
incentive for such fires and with that objec
in view and with a view of removing sue an
incentive | thought it advisable to take e
car away from here as we have’done m other
places.” There is but one possible meaning to
this, namely, that the company knew this Pas-
saic yard to be dangerous and considered i
wise to discourage or ‘remove incendiary in-
centives. (Test’y page 96, lines 9-15).

40 By no means the weakest point in plaintiff s
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favor is the complete silence of the defendant—
the only interested party on the ground in a
position to know the facts—as to the real
cause of the fire. They, do not even disclaim
knowledge of such cause.

Mr. Niverth, another of defendant’s em-
ployees, testifies on cross-examination: “I1 know
there had been other fires down there” (test’y
page 84, lines 2-3); and plaintiff says he knows
of other fires which occurred previously in
that yard (testy, page 44, lines 31-32).

Yet, in spite of these facts and admissions,
the testimony nowhere shows any watchman
regularly stationed in that yard. There ap-
pear to have been one or two policemen who
strolled through the yard, sometimes several
times a day, but they also had other duties
to perform. Niverth, a checker and defendant’s
witness, also went down to the yard three
times a day, he says, to seal cars (test’y page
79, lines 38-40), but there was no one whose
duty it was to watch that yard, open as it
was throughout its full length to the public
street in the “tough” railroad section of Pas-
saic—no one really having actual charge of
the yard to protect the freight stored there
from thieves, marauders and malicious mischief
makers.

E-nvi'ew of the testimony above referred to along
these lines, which is unchallenged, and of the
law which imposes upon the defendant rail-
road company the duty of showing that it used

e care required by law to protect the goods
on storage in its yard, we think the case is
eyond doubt a case for the jury on the ques-
10n of defendant’s negligence or failure to ex-
eicig0 due care; and, taking the case as a

0e, this question of negligence appears to
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be the only issue of fact raised by the testi-
mony. Every other allegation of the plaintiff
is either admitted or uncontroverted*

POINT II.

The exclusion of testimony offered hy plain-
tiff's counsel to show that other fires had fre-
quently occurred in the freight yard and thefts
and depredations had often been committed
there, prior to and about the time of the fire
in question (specifications 8, 9, 15, 17, 18 and
21 printed case, pages 2-4), and also that no
watchman was regularly stationed there to watch
and protect the goods (specifications 5, 6 7, 10,
19 and 20 printed case, pages 2-4), was entirely
erroneous.

Following are references to the pages and
lines in the testimony where are to be found
each of the erroneously excluded questions re-
spectively quoted in «ft 20 of the specifications
in the printed case:

Specification, No. 2 pages 42-43
« 5 43
Nos. 4, 5, 6 46
“ No. 7 o4
< <'g “ 48-49
« “ 49
» 9 «
Nos. 10, 11,12 w 2
» » 13,14 « 58
“ No. 15 .
“ls 71
Nos. 17, 18 . Y gg
No. 19
3 » 90
« ﬁ “ 97

The plaintiff’s purpose in this line of testi-
mony was not to prove the fire or the oss
that was admitted—but to show facts and cir-
cumstances, existing in cmd about that yar a
in connection therewith, which made it a dan-
gerous place to store such goods without co
stant care cmd supervision on the par of
least one competent day and night wa c m



0

Take, for example, the question quoted in
specification No. 15 (Case p. 3), asked of Fire
Chief Bowker, plaintiff’s witness: “Were you
ever called in 1915 at any time to put out or
extinguish fires which occurred to cars of hay
in the Dundee yard?” (Test’y page 58.) Had
the witness been permitted to answer, his an-
swer would have been in the affirmative; and
it was counsel’s purpose then to prove frequent
fires, prior to this one, and the causes occasion-
ing some of them. This would have been evi-
dence tending to show the character of the
place as to safety or danger for the storage
of goods. It would have disclosed additional
reasons why a regular watchman, constantly on
the job, was necessary—a most pertinent and
material point in the case. Surely “an ordi-
narily careful man” would not store “his own
goods” of any value m such a place without
a regular watchman. Where policemen or work-
men come occasionally to such a place we should
hardly expect marauders to choose the times
when the policemen were there to commit their
depredations. Naturally they would wait until
such officers or workmen had gone, A steady,
competent watchman always on hand would de-
prive the thief or incendiary of his opportunity.
Hence the testimony offered in this line of
guestions also was relevant and material as fur-
nishing the jury with a basis for determining
first, whether the reasonable care required by
the situation was exercised by the defendant, and
second, the extent of defendant’s negligence in

failing to take such precautions as that care de-
manded.

®&c”usf°n °f the questions asked of plain-
tiff’s witness, Levine, regarding the general con-

ation of the yard and the absence of a watchman
(specifications 4, 5, 6 and 7 and test’y pages 46
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and 47), deprived the jury of much valuable
aid in determining the condition of safety for
goods stored in the yard. The objection by de-
fendant’s counsel that the questions regarding
the watchman were “leading” is ill-founded, be-
cause there was absolutely no way of directing
the mind of the witness to the subject without
using the word “watchman.” These questions
were capable of being answered by either yes
or “no,” and were not framed so as to indicate
which way counsel desired or expected them an-
swered. Had the questions been permitted the
subject could have been developed fully, as it
should have been.

In fact, the trial judge contradicted himself
and seems to have been altogether confused re-
garding these questions. Upon defendant’s ob-
jection to the question asked on direct examina-
tion of plaintiff’s witness: “W.ill you state to
the court and jury what the conditions in that
yard are generally?” the Court says: “ Strike
out the word ‘generally’ and reframe your ques-
tion again (test’y page 46, lines 1-8), whie
on the very next page, referring to the ques-
tion of plaintiff’s counsel: “What was the
condition of that yard in relation to a watch-
man or any person to look after property there,
the Court directs, on objection: “Ask hm~i
he knew about the general condition of the yard
(test’y page 47, lines 10-18).

We submit that no witness, however intelli-
gent, could possibly be directed, by such a gen-
eral question, to testify about a watchman in
that yard. It would never suggest to his mma
the subject of a watchman.

While the Court would not permit plaintiff
to get in any testimony regarding watchmen (see
specifications 4-7 and test’y pages 46-4 }
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perfectly evident from the defendant’s case that
no regular watchman was in charge. John and
William Mault were the only persons who un-
dertook to watch; and they were police officers
who patrolled the yard incidentally with other
duties.

John Mault’s “operations” extended from
Passaic to Paterson and from Passaic to New-
ark.” He took care of different yards along
the Erie. On the day of the fire, November 6,
he was in this freight yard between 11 and
11:30. He Was not there when this fire oc-
curred (test’y page 65, lines 21-30; page 67,
lines 31-40). He spent sometimes ten minutes,

sometimes more, in that yard (test’y page 68,
lines 27-28).

William Mault was acting Sergeant of Police
of the Susquehanna R. R. He went through
the yard every day, “as a general rule,” usually
about 10:30 A. M. He did not stop long. If
there was nothing the matter he came back and
took the. train to Jersey City (test’y page 75,
lines 19-20; page 76, lines 10-19).

Niverth, the defendant’s checker and car seal-
er, states he went to the yard generally three
times a day to check or seal cars. He was
not a watchman of any kind (test’y page 79,
lines 39-40; page 82, lines 27-34).

POINT IIl.

The evidence of admissions by Paulison, de-
fendant’s agent at Passaic, in conversation with
plaintiff after the fire, as to depredations com-
mitted and fires occurring in the yard prior to
November 6 (specifications 2 and 3 printed case
Pages 1 and 2; test’y pages 42-44), was wrongly
excluded.
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Ex. 2 and page 87, lines 32-33). No other man,
no officer of the company, was as well qualified
to know the facts as he was. As to such knowl-
edge he was the company. Anything occurring
in that yard was a subject of his especial care
and supervision.

The objections of counsel and court to these
two questions seem to be based upon the theory
that they are irrelevant and immaterial. They
are, so far as proof of loss—proof of damage
to this car of hay— is concerned. But, as be-
fore stated, they have quite another object,
namely, to show the danger or safety of that
yard for storage of goods and the necessity
for keeping a regular watchman or watchmen
there.

A declaration respecting the management of
a canal made by the supervisor is competent
evidence against the company.

Halsey v. Lehigh Valley R. R. Co., 45 N.
J. L. 26 at 27 Syl. sec. 6 and page 35.

Jones v. Mount Holly Water Co., 87 N.
J. L. 106 at 111 Citing Halsey v. Lehigh
Valley.

As the conditions are the same this principle
should apply with equal force and logic to a
person in charge of a railroad or a freight
yard.

POINT 1V.

The question, “did you ever discuss the con-
ition of that yard with the agent, Mr. Pauh-
on?” was wrongly excluded (printed case, page
specifications 11; testy page 50, lines 21-22),
kewise the question, “Do you know what the
eputation of that yard is in that community.
case, page 3 specifications 12; test’y page >
ines 32-33).
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Same reasons as are applicable to specifica*
tions Nos. 2 and 3 treated above under Point
1.

POINT V.

The question, “Do you know whether that
yard is used as a sort of playgroundf” was er-
roneously excluded, because its purpose was to
show the condition of the yard with reference
to its safety for storage of goods (case, page
3 specifications 14; test’y page 55, lines 38-39).
The same reasoning and principles are applica-
ble as those treated under Point II.

POINT VI.
Some misconceptions of the trial court as
disclosed by his language on defendant’s mo-

tion to non-suit at the close of defendant’s case
(ease, pages 106-111).

The remarks of the court show conclusively
that both his conception of the facts and his
theory of the law, upon which he directed a
verdict, were erroneous.

The court says (pages 106, lines 10-14), “ The
purpose of that shipping contract with the rail-
road company was transportation * * *
Transportatlon was the sole thing in contem-
plation.” Yet, on page 111, lines 29-31, he
flatly contradicts this statement in the follow-
ing language: “Understand we are not deal-
ing with them as carrier. They accepted these
goods as warehousemen.” Of course, the lat-
ter statement is the correct one.

Reference to section 5 of the bill of lading
contract (case, page 25, Ex. 1 Sec. 5) shows
that the defendant, at the time of the fire, were
warehousemen and also that as warehousemen
they had the option of either holding the hay
nnder their warehouseman’s liability or of stor-
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ing it in a public licensed warehouse without
further liability and subject to a lien for freight
and storage charges.

The court seems to have had some idea that
because plaintiff shipped the hay before he
had sold it to a customer, he was practicing
a fraud, or at least committing a wrong, against
the railroad. He says (page 106, lines 25-38),
“It seems that the situation was this—he (the
plaintiff) was causing goods to be transported
by a carrier, having in mind the possibility of
converting them into warehousemen, because he
contemplated finding a customer, and after he
found such customer and awaited the conveni-
ence of this customer in unloading, the car was
to be unloaded. Now, all of this is something
possibly unusual. * * * |t was an unusual
thing and was not contemplated by the con-
tract of the carrier.” Quite to the contrary, it
was most usual and customary and very particu-
larly contemplated and provided for in the con-
tract (test’y page 25, Ex. 1, Sec. 5). Railroads
are well paid by storage and demurrage charges
for warehouseman services; but whenever they
are dissatisfied it is their privilege, by custom
and by contract, to shift the obligation to “ pub-
lic warehousemen. 1l

Again the court says (page 107, lines 8-14):
“The question is, what is the purpose of the
shipper. Here is the situation: If the rai-
road company knows that the goods are to be
stored for a week, say, or whatever time is
in the mind of the shipper, they would be able
to conduct themselves accordingly.’* It hardly
seems possible that the trial court could mis-
conceive the true situation to the extent this
language would indicate. Does any railroad com
pany ever know—or, if it knows, does it ever
take into consideration—what is in the ship-
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per’s mind as to the length of time the goods
will remain uncalled for at destination?

“He (meaning the plaintiff) testified as to
knowledge of the facts at Dundee,” says the
court. “He knew to what point it would be
shipped.” If the court implies knowledge on
the plaintiff’s part of the condition of the
Dundee yard before the fire occurred he cer-
tainly is mistaken. The fire was November 6.
On November 8 plaintiff came to Passaic and
saw the car .(test’y page 29, lines 8-12); and
on November 8 he rendered a claim to de-
fendant company (test’y page 19, lines 25-28).
But there is no testimony anywhere in the case
to indicate that the dangerous condition of this
yard was known to plaintiff prior to the fire.
Of course, “he knew to what point it would
be shipped.” There is no especial significance
to that knowledge.

On the question of negligence and due care,
the court says, addressing plaintiff’s counsel
(page 108, lines 25-31): “Now, as a matter of
policy, it seems to the court that the rule ought
to be that no non-suit ought to be granted on
your failure to give some specific act of negli-
gence, to put the burden upon the defendant
to show that due care was used.” This is a
plain recognition of the plaintiff’s insistance
that the burden of proving due care or the ab-
sence of negligence is upon the defendant. Yet
the remaining portion of the same paragraph,
when compared with the language just quoted,
discloses utter confusion in the court’s mind
on that subject, when he asks plaintiff’s counsel:

On what theory are you basing your conten-
tion now, that through lack of care of the de-
endant the fire destroyed these goods?”

In other words, the court, in one breath, tells
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ns that we are not obliged to “give some act
of negligence” in order “to put the bnrden on
defendant to show due care” (of necessity there-
by implying that such burden is already on
the defendant anyway), and then, by asking
us to show how lack of care on defendant’s part
destroyed the goods, implies that we must, after
all, show lack of care on defendant’s part, be-
fore obligating defendant to show due care.

The court again comes back to the correct
idea when he says (page 111, lines 24-28): “It
would seem that public policy would demand that
the defendant disclose a degree of care and
should have accounted for the goods”; but he
then repudiates it again by adding, “but there
is absolutely nothing from which we may inter
negligence,” thus advancing the positively con-
tradictory alternative that the plaintiff, °n y1®
one hand, must produce evidence from which
negligence on the part of the defendant may
be inferred, while the defendant, on the other
hand, shall in any event be required to dis-
close a degree of care”—a mental attitude
complete confusion as to any precise principle
of law. Furthermore, in his conclusion a
“there is absolutely nothing from which we may
infer negligence,” the court usurps the province
of the jury by undertaking to decide the ques-
tion of negligence on the facts (see ante, P
. B., par. 1).

Throughout the whole of the above disc®
sion (pages 106-111) the trm! court s rema
are full of doubt and uncertapty; and we
no way to avoid the conclusion a 1
manner the mind of the court became so u -
alterably confused, both as to t e acs N
case and the law applicable thereto, tht
clear or logical conception thereof was p
bv him at the time he directed a verdict.



POINT VII.

Some points in defendant»s Supneme Court
brief considered.

Ao, -0 "
Defendant’s brief quotes at length almost the

entire opinion in Southern Railway Co. v. Pres-
cott, 240 U. St 632.

In the Prescott case certain boxes stored in
the railroad’s warehouse were destroyed by fire.

The fire occurred in the early morning when
depot and warehouse were closed.” While the
U. S. Supreme Court held, contrary to the New
Jersey decisions, that the plaintiff had the bur-
den of proving the railroad’s negligence where
goods are destroyed by fire, nevertheless the
U. S. decision rests flatly upon the ground that
“there was nothing in the circumstances to in-
dicate”neglect on the part of the Railroad Com-
pany.

In the case at bar quite the contrary is true;
and as our Supreme Court decided, the facts on
the question of negligence should have been sub-
mitted to the jury.

B.

In the effort to explain why *“defendant’s
counsel did not question his witnesses as to the
cause of the fire,” defendant’s brief states that
said witnesses “had no information as to its
cause,” a statement wholly unproved and ex-
traneous to the evidence and hence, it would
seem, unfair and unwarranted. Defendant’s
counsel cannot know the facts of his own knowl-
edge. What is told him is mere hearsay and not
even sworn to. His further point that “it is im-
portant that this situation be understood as it
absolves the railroad from any active negligence
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np>on fact, bat, being based apon an anproved
assamption which it was entirely within the de-
fendant’s power to prove if it were trae, it
woald appear rather to impate negligence to the
railroad than to absolve them from it. Farther-
more, the qaestion as to whether defendant’s
negligence was “ active’’ or not, is animportant.
Passive negligence, failare to do something
which it shoald have done, is the basis of this
action.

For the reasons stated, we respectfnlly snb-
mit, the judgment of the Sapreme Coart shoald
be affirmed with costs to the plaintiff-re®
spondent.

BROWN & BEECHER,

Attorneys for Franh A. Champlin;
\ Plaintiff-Respondent.

Henry C. Beecher,
Of Counsel.
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Frank A. Champlin, trading as
F. A. Champtin & Co,,

In Tort.
Plaintiff-Respondent. [ On Appeal
from
V8. ) Supreme
I Court.

Erie Railroad Company, a COIpo
ration, \

Defendant-Appellant, j

BRIEF OF COFFINS CORBIN 1IN
FAVOR OF THE BEFENBANT-
APFEFFANT.

(1)
Statement of the Case.

The appeal in this case brings before this Court
for review a judgment entered in the Supreme
Court, February Term, 1917, reversing a judgment
of the District Court of the City of Passaic
wherein Frank A. Champlin brought suit against
the Erie Railroad Company to recover damages
for the loss of a car of hay. The hay stood in a
car on a sidetrack in the freight yard known as
“Dundee Yard” in Passaic, New Jersey. The
hay was consigned to the plaintiff (p. 20, 1 20, to
p. 27, 1 20), who was regularly notified of its
arrival (p. 32, 11 1-30). Under the contract of
carriage the defendant held the hay at the time
this cause of action arose, in the capacity of a
warehouseman, more than forty-eight hours after
notice of arrival had been sent, having elapsed
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(p. 29, 1L 9-24). Due to causes unknown to either
party the car of hay was partially destroyed by
fire. After the refusal of the plaintiff to accept
the hay in its damaged condition the defendant
sold it (p. 98, 1L 135), and offered the proceeds
to the plaintiff, but he refused to accept the same
(p. 99, 1L 20-25; p. 36, 1L 25-35) and elected to
sue the defendant for the full value of the hay at
the time and place of its loss.

At the close of the defendants case counsel foi
the defendant moved for a direction of verdict on
several grounds. This was granted on the ground
that there was nothing to show any negligence
on the part of the defendant who was acting in
the capacity of a warehouseman (p. IllI, U 20-
40). It is from this direction of verdict that the;
appeal to the Supreme Court was taken.

Although the trial judge granted the motiou
for the direction of verdict on the sole ground
that there was nothing to show negligence on
the part of the defendant, under the well settled
rule, a judgment entered upon a verdict directed
by the trial judge and brought up for review will
be affirmed if it can be sustained on any legal
ground even though the reason advanced by the
trial court is erroneous.

Gillespie vs. Ferguson Co., 78 N. J. L«
470, 473;

Sadler vs. Young, 78 N. J. L., 594, 597;

Meisel vs. Merchants’ Natl. Bank, 85
N. J. L., 253;

Herrwra vs. Manhattan Electric Co., VO
N. J. L., 248.



(2)
Grounds of Appeal.

The grounds of appeal are as follows (p. i) :

1. The Supreme Court erred in holding that
the trial court erred in directing a verdict for
the defendant.

2. The judgment of the trial court in directing
a verdict for -the defendant was not erroneous.

3. There was no evidence that the defendant
was hegligent.

4. The trial court did not err in excluding

proof of the occurrence of other cases of burning
of hay stored in its yards.

(3)
Brief of tlie Argument.
i.
The trial court properly directed a ver-
dict for the defendant because on the
undisputed facts there was no proof of

negligence on the part of the defend-
ant in its capacity as a warehouseman.

The facts as set forth in the Statement of tlie
Case, supra, are substantiated by a number of
witnesses. The plaintiff relied on three wit-
nesses. None of them gave any testimony from
which the issue of negligence might be determined.
A review of the testimony makes clear that the
facts stood without dispute when they were finally
ascertained.

The first witness for the plaintiff was Frank A.
Champlin. He testified that he had shipped this
car hay from Friendship, New York, to him-
self at Passaic, New Jersey (p. 18, 11 25-35). The
anginal bill of lading was introduced in evidence.
This bill of lading contained certain conditions
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under which the shipment was accepted, trans-
ported and held for the consignee at destination
(p. 20, 1 10, to p. 27, 1 20). The plaintiff
further testified that the car and its contents were
partially destroyed by fire (p. 29, 11 15-25). The
usual arrival notice advising the plaintiff that
the car had arrived was received by him and put
in evidence (p. 32, 1L 1-30). It was also shown
that the fire occurred several days after the forty-
eight hour limitation as contained in the bill of
lading so that at the time of the fire the carrier
held the hay as a warehouseman (p. 22, 11 1-30).

The plaintiff then attempted to prove the ab-
sence of watchmen, but questions on that point
were overruled (see Point I11). We submit that
it was incumbent upon him to produce withesses
whose duty it was to be acquainted with the man-
agement of the yard and who would know what
protection was afforded this yard. The plaintiff
did not offer the slightest scintilla of evidence to
show that this yard was not guarded, that it was
not protected by watchmen, that it was not
policed by railroad policemen employed solelv
for that purpose, that every car in the yard was
not checked many times each day and that the
yard was not inspected by the agent in charge
of the yard. Indeed, he could not prove to the
contrary.

We submit that a non-suit at this point would
have been proper.

As opposed to the plaintiff’s witnesses who
proved nothing material to the issue and nothing
detrimental to the defendant, the defendant of-
fered five witnesses from whose undisputed testi-
mony the conclusion must be drawn that the yard
was given the full amount of protection which
the defendant owed to the plaintiff.

John F. Mault testified that he was engaged by
the Erie Railroad Company at and before the
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time of the fire in question, on their Police De-
partment (p. 64, 11 1-10); that this particular
yard came under his supervision; that he was
in the yard every day for the purpose of protect
ing the property (p. 64, 11 10-20) ; that he went
through the yard and looked it over carefully to
see that everything was in good condition (p. 64,
U. 20-25).

William Mault testified that at the time of the
fire and for some time previously he was em-
ployed as Sergeant of Police by the defendant
company and that he made a regular practise of
going into this yard once a day for the purpose
of policing it and ascertaining whether or not
everything was in proper condition (p. 74, 1
10-20).

John Mverth testified that he was yard checker
in this particular yard (p. 79, 11 10-30) and that
he had occasion to go down through the yard at
least three times a day and very frequently more
often (p. 79, 1. 35-40). Mr. Mverth went
through the yard to look after the cars, and
closed up all the cars that were open, and sealed
the doors if they contained merchandise (p. 80,
11 15-25). He testified also that he saw a watch-
man in the yard many times and that there was
only once possibly when he made trips through
the yard when he did not see a watchman (p. 83,
1 1-15).

J. C. Paulison testified that he was agent for
the yard in question and that he also looked after
the yard (p. 86, 1L 1-10). These are the undis-
puted facts upon which both plaintiff and de-
fendant rely. Since this is so it was the duty of
the trial court to take the case under its control
and direct a verdict.

It is established that the trial court has the
right to direct a verdict in proper cases. Such
a case arises when there are no facts from which
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a jury might reasonably find negligence and when
the facts are not in dispute. The case at bar is
clearly one which falls undeT this line of deci-
sions, as there is nothing in the entire case from
which negligence might reasonably be inferred.

In another case somewhat similar in its facts
to the case at bar, a box of merchandise was de-
livered to an express company to be carried. It
was destroyed by fire while in the possession of the
express company. There was no direct proof that
there was negligence on the part of the express
company in causing the fire. The court directed
a verdict, appeal was taken, and the direction sus-
tained.

A. J. Michaels et al. vs. Adams Express
Co, 71 N. J. L., 41.

The defendant in the last cited case proved that
the goods of the plaintiff had been accepted under
a stipulation that the carrier should not be held
liable for the loss of the goods through fire unless
the fire occurred by the carrier's negligence.
There was no evidence of negligence on the part
of the carrier and therefore the trial court directed
a verdict for the defendant.

«This ruling was clearly correct and dis-
poses finally of the case. Mere non-delivery
and proof of loss by fire did not make out
the case of the plaintiffs which, in view or
the contract of carriage, must rest upon e
negligence of the carrier with respect to tnc
loss by fire. Such negligence not appearing
in the testimony of either party, the defendant
was entitled to judgment for costs against
the plaintiff.”

A similar clause may be found in the bill of lading
ntrolling our case. There was no evidence that
e defendant was negligent in causing the re,
Ld the only proof was that a fire occurred and
e hay was partially destroyed. Therefore, re

m of verdict was proper.



Newark Passenger Railroad Co. vs. Fan-
nie Block, 55 N. J. L., 605;

Crue vs. Caldwell, 52 N. J. L., 215;

Baldwin vs. Shannon, 43 N. J. L., 596;

McCormick vs. Standard Oil Co., 60 N. J.
L., 243;

Loper vs. Somers, 71 N. J. L., 657;

Crosby vs. Wells, 73 N. J. L., 790.

It must be remembered that the verdict as
directed was to decide the issue, namely, whether
the defendant was negligent, and therefore liable
to the plaintiff for the loss occasioned by the fire.
That issue does not embrace the question of the
defendant’s duty to turn over to the plaintiff the
net proceeds of the sale of the damaged hay. The
defendant has always stood, and still does stand
ready to pay over this sum, to wit, $58.07, upon
the presentation by the plaintiff to the defendant
of proper credentials as governed by the Interstate
Commerce Act and rulings thereon.

The case of Levine vs. Wolff € Company, 78
N. J. L., 306, considers the storing of the plain-
tiff’s goods upon the defendant’s wagon for two
days and two nights. The wagon was kept under
a shed belonging to the defendant. The goods
were destroyed by fire. This case is distinguish-
able from the case at bar because it was not con-
templated by the parties that the defendant would
store the plaintiffs goods on his wagon for a
length of time which might be considered unrea-
sonable, and therefore there was a question for
the jury as to whether the defendant had given
proper care to the goods of the plaintiff. But
in the case at bar no such question can arise
because the parties are bound by the terms of the
contract bill of lading which gives to the de-
fendant the right to store the goods in the car,
and it was contemplated by the parties that this
car should be kept in the precise freight yard
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where it was later destroyed. Therefore, the case
above cited is not in point for two reasons: first,
the nature of the business in the Levine case made
it reasonable to expect that he would store the
goods in a warehouse and not on his wagon,
while in the case at bar the nature of the business
is such that goods are usually left in freight
cars until the consignees come and take them
away; secondly, the rights of the parties in the
10 Levine case were not stipulated by contract as
they were in the case at bar. Another New Jersey
case to be distinguished from the case at bar is
Bobbink & Atkins vs. Erie R. R. Go., 82 N. J. L.,
547. In delivering the opinion Chancellor Pitney
referred to the provision in the bill of lading that
property not removed by the consignee within 24
hours after its arrival at destination might be
kept in the car at the sole risk of the owner of
the property. There was a dispute as to the time
20 of the arrival of the car and whether it had been
at its destination for a period of 24 hours and
whether the consignee, had received arrival notice
for a proper period.
In the case of Burr vs. Adams Express Co., 58
Atl., 609, Pitney, J., delivering the opinion, said
in part:

“In our opinion it is clear that the duty of
the common carrier is not complete upon the
mere arrival of the goods at destination. Pe-

S0 livery to the consignee or to some place of
deposit expressed in the contract, or implied
from the usage of the business is a part of the
carrief’s dyty ag such. , .

“Upon the appeal, limited as it is to ques-

tions of law only, this court will not reverse a
judgment that is based upon a conclusion of
the district court upon a mixed question of
law and fact if the conclusion is legally in-
ferrable from the facts proved.”

40 Here again the right of the court to direct a



verdict was sustained. In the case at bar the
place of deposit was expressed in the contract and
was also implied from the usage of business and
there is no question but that the carrier was
fulfilling his duty in placing the shipment of hay
on a sidetrack in a freight yard at the point of
destination and contained within the car in which
it was shipped.

It was held in the case of Creighton vs. Chicago
I.LR. &P. R. C 094 N. W, 527, that a railroad
company is not an insurer against loss or damage
that may occur by reason of fire, even though
that fire may escape from its own engines, unless
there is negligence shown on the part of the rail
road company. Here the fire was caused by
sparks coming from the defendant’s locomotive
and plaintiff sued for damages, with the result as
outlined above. Surely if a railroad company
is not liable for a fire caused by one of its own
engines in the absence of positive proof of negli-
gence on the part of that railroad company in
not having its engines equipped with proper spark
arresters, or for some other reason, then a fortiori,
when a fire occurs from a cause unknown in a
yard where great care is given to protect the
freight and no negligence is shown on the part of
the railroad company, no recovery could be had
and a direction of verdict is proper.

In another case, the charge of the trial court
required a carrier to keep a sufficient watch to
preserve the goods stored in its depot from loss
by fire. Held that the charge imposed too great
a burden ou the carrier as it was only liable for
the exercise of reasonable care and diligence.

L. & N. R. R. Co. vs. Gidley, 24 So., 753.

In another case, Sanasack vs. Ader et dl.f 77 N.
E., 675, it was held that where a carrier does not
maintain a warehouse for goods at a place to
Which the plaintiff has assigned goods to be car-
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Tied, the carrier has the right to hold the goods
las a warehouseman in its cars and on a side-
track. This is an lllinois case, where there was
no freight yard and the sidetrack on which the
car was placed was not policed, nor was the car
checked many times a day, and still it was held
(that there was no negligence in so placing the
cars. In our case even a stronger reason is pres-
ent in that it has been shown that the plaintiff
was well aware of the precise yard to which this
Consignment of hay was destined and that the hay
Twas placed on the particular sidetrack on which it
was later burned.

In the case of Dauvis, et al. vs. Central Vermont
R. Co., 29 Atl., 313, there was a condition in the
bill of lading exempting a carrier from liability
for loss by Are except such as occurred through
its own negligence. It was held that this was a
reasonable condition and bound the consignor even
though he neglected to read its terms. It was
further held in this case that;

“If the proximate cause occurs without the
fault of the carrier, in other words as to him
is accidental, he cannot forecast when or
where it may fall upon the goods entrusted
to him to carry or whether it would fall upon
them at all. It is as likely to fall upon them
when being moved with dispatch as when de-
lay occurs. Being unconnected with it he can-
not forefend the property entrusted to him
against it by the exercise of*"the utmost pru-
dence and diligence. * * * R I}

“Inasmuch as he cannot forecast that it wii
occur, nor when, nor where it will occur, an
is himself in no respect responsible for the
occurrence, he is under no duty to the co
signor or owner of the goods m regard
occurrence.”

Judgment for defendant was entered with
costs. : :
The most recent case involving the points o
this case is Southern Railway Company vs. Pres-
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eott} 240 U. S., 632, in which the opinion was de-
livered by Mr. Justice Hughes. The action was
brought to recover for the loss of nine boxes of
shoes which were destroyed by fire, while in the
possession of the railroad. The usual standard
bill of lading having the same or similar condi-
tions as the bill of lading used in the case at bar,
was employed. As the bill of lading showed the
shipment to be an interstate shipment, the fed-
eral decisions controlled. The company was held
to be liable as warehousemen only, since the proper
notice had been given.

“Viewing the contract set forth in the bill
of lading as still in force, the measure of lia-
bility under it must also be regarded as a
Federal question. * * * And the question
as to the responsibility under the bill of lading
is none the less a Federal one because it must
be resolved by the application of the general
principles of the common law. * * * It
was explicitly provided that in case the prop-
erty was not removed within the specified time
it should be kept subject to liability ‘as ware-
houseman only’. The railway company was
therefore only liable in case of negligence.
The plaintiff, asserting neglect, had the bur-
den of establishing it. This burden did not
shift. * * *

“Judgment reversed.”

In a leading New York case, Stewart vs. Stone
127 N. Y., 500, 28 N. E., 595, the plaintiff deliv-
ered milk at the defendant’s factory to be manu-
factured into cheese and butter and marketed.
The cheese factory and its contents were destroyed
by fire and the plaintiff brought an action against
the owners of this factory for the loss which he
sustained, alleging that the fire was occasioned
by the defendant’s negligence. It was held
that this was a bailment and the cause of the
loss being fire the burden of proof was on the
plaintiff to show negligence. In 3 Am. & Eng.

20

SO

40



12

Ency. of Law, 2nd Ed., p. 751, we find the follow-
ing citation:

“But tlie rule does not go so far as to hold
that in all cases the bailee must positively
acquit himself of all negligence. If he proves
the loss to have occurred from some cause
which prima facie exonerated him, it is suffi-
cient. Thus, if he proves that the loss was
occasioned by burglary, fire, the falling of the
warehouse in which the goods were stored, the

lo death of an animal bailed or the death of
bailor to prove the defendant’s negligence.”

And in Lawson on Bailment, p. 87, the following
citation adds to the array of authorities already
marshaled, as to the duty the warehouseman owes
to the plaintiff:

“A warehouseman or depositary of goods
for hire is bound only for ordinary care and is
not liable for a loss arising from accident
where he is not in default; and he is not m

30 default when he exercises such due and com-
mon diligence in care of goods intrusted to
him as the ordinary man bestows in the care
of his own. * * * As in all bailments,
the nature and value of the property affect t
question of ordinary care. The warehouse-
man is not expected to take the same care ot a
bag of oats as of a bag of money; of*a bale or
cotton as of a box of jewelry.” *

Evidence in an action for the destruction of
freight by fire when the fire also destroyed the
30 warehouse of the defendant carrier, wherein i
appeared that the liability of the defendant was
that of a warehouseman, it was held that the
evidence was insufficient to show any negligence or
want of care on the part of the defendant. Chi-
cago, B. 1. & P. B. B. Co. vs. Tiner, 153 Pac., 857.
And in Batell vs. Mercantile Warehouse Co., u*
N. Y. a, 125, 139 App. Div., 649, the defendant
warehouseman was held not liable for negligenc
when he failed to provide any burglar alarm sy
40 tern or inside watchman for his warehouse.
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On the foregoing facts we submit that the only
conclusion to be drawn is that the defendant
company used the full degree of care required
by law. The bill of lading gave the company
(p. 25, 1L 1-15) the right to retain the hay on
storage in its cars. It was so held in the car and
there kept ready for delivery to the consignee at
any and all times. The yard was the usual kind
of a freight yard, accessible, but policed, and the
ears were checked by a yard checker and in-
spected by an agent of the company many times
each day. There was not a particle of evidence to
show that this was an unusually dangerous yard;
on the contrary it was shown to be the customary
sort of yard in use by all railroads throughout the
country (p. 95, 11 1-10). There was no evidence
to show that the yard was not guarded and
policed and the Cars checked and inspected. There
was no evidence to show the cause of the fire.
There was no attempt to discredit any of the de-
fendant’s witnesses whose testimony it was that
brought the facts before the court. The only facts
before the court are, therefore, that the car ar-
rived loaded with hay at its proper destination,
consigned to the plaintiff who was notified of the
arrival of the car but he did not give any disposal
orders and did not unload and take away the hay.
The defendant held the hay in the car. It was
the right of the company under the bill of lading,
end it was customary to hold the hay on storage
'n tlle car in a freight yard at point of destina-
tion. The defendant policed the yard by two
nien employed solely for that purpose. The yard
was further guarded by a yard checker and by the
defendant’s freight agent. The fire occurred due
to causes unknown to either party and the hay
was partially destroyed by this fire. The fire not
only destroyed the hay belonging to the plaintiff
but also the car belonging to the defendant, which
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was worth many times more than the hay. The
defendant salvaged the hay and offered the plain-
tiff, and still offers the plaintiff the net amount
realized on the sale of the burnt hay, to wit,
$58.07.

This point we submit was overlooked in the
opinion below where it was declared that the
defendant’s duty was not carried out “without
sufficient guarding to prevent its ignition” by a
stranger. This would impose an absolute liabil-
ity and would make the responsibility of the de-
fendant in its capacity as a warehouseman equally
as great as its responsibility as a common carrier
where the defendant is an insurer.

In the case of L. & N. R. Co. vs. Brownlee, 77
Ky. 590, it was held that in an action against a
common carrier for the loss by fire of goods
stored in a warehouse an instruction making it
the defendant’s duty to provide “a safe deposit-
ory” for the goods, was erroneous since it made
the defendant’s duty to store the goods in a place
free from any danger of any kind whereas the
defendant was only bound to use ordinary care
and prudence in providing a depository.

Further, in the opinion it was stated “the duty
imposed upon the defendant was that of ware-
housing the hay.” It was not the duty of the
carrier to warehouse the hay for three reasons,
(1) it was physically impossible to warehouse
hay in Passaic because there were no warehouses
there for this purpose and the carrier is under a
duty to maintain the hay ready for delivery to
the plaintiff at the point of destination; (2) it
was physically impossible to warehouse the hay
because even though there were houses there they
would not accept hay for storage. This is be-
cause of the bulk of hay in proportion to its value
and the short time for which it would usually be
stored; and further because of the risk of storing
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such inflammable material in a warehouse. The
law must be interpreted and applied so as not
to demand an impossibility. Surely the defendant
company was not obliged to construct a Are and
burglar-proof warehouse on its premises in which
to retain this particular hay in absolute safety,
and (3) the plaintiff and defendant are bound by
the precise terms of the bill of lading, which
states:

“* * * for loss, damage or delay by
fire occurring after forty-eight hours (ex-
clusive of legal holidays) after notice of the
arrival of the property at destination,
* * * the carrier’s liability shall be that
of warehouseman only.”

Further, in the same bill of lading:

“Sec. 5. Property not removed by the
party entitled to receive it within forty-eight
hours (exclusive of legal holidays) after
notice of its arrival has been duly sent or
given, may be kept in car * * * subject
to the carrier’s responsibility as warehouse-
man only * * *”

The contract under which this hay was shipped
was a bill of lading which was made part of the
evidence and which covered an interstate ship-
ment. The terms of carriage were stated on this
bill of lading and are binding upon both plain-
tiff and defendant whether or not the plaintiff
has knowledge of them, and the plaintiff is fur-
ther bound by the Interstate Commerce Act and
Federal cases construing it. The Interstate Com-
merce Act makes it clear that where tariffs are
filed they are binding upon the railroad and upon
the parties who enter into relations with the rail-
road as a carrier. A part of these tariffs is the
uniform bill of lading including the contract or
terms on the reverse side of the same. The filing
of this bill of lading makes it as though it were
a part of the Federal law and like other law the
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plaintiff in this case is presumed to have notice of
its terms. On this point see Texas & Pac. R. R.
Go. vs. Mugg, 202 U. S. 242,

The opinion further makes particular mention
of “the open railroad yard readily approachable
by anyone.” It is the nature and purpose of rail-
road yards to be open to the public, readily ac-
cessible at all times, and we refer to evidence on
that subject (p. 95, 11 1-10) given by Mr. Pasman.
Railroad freight yards are in general open and
are readily accessible and almost without excep-
tion and unfenced. This is the usual sort of
freight yard and the necessity of having them
open and readily accessible is self-evident. Even
though this yard was open and readily accessible
still it was well policed and guarded and every
reasonable precaution taken to safeguard the cars
that might be stored therein.

Further, in the opinion (p. 114, 11 25-40) re-
garding a question asked to which exception was
taken after having been overruled, we wish to call
the court’s attention to the fact that this question
(see p. 50) was asked at a time when the de-
fendant had not yet offered any proof that watch-
men were or were not on duty in the yard and
that this was in the plaintiff’s direct examination.
So the rejected testimony could not contradict
anything then in evidence since no evidence had
f>een offered. Consequently it was immaterial
whether this man saw watchmen or not. We have
already argued the question of relevancy and ma-
teriality and knowledge of this witness.

Summing up this point we submit that the di-
rection of verdict was proper because under the
undisputed facts the only conclusion to be drawn
was that proper care in placing and guarding the
hay had been exercised by the carrier acting as a
warehouseman and that no negligence on the part
of the defendant had been proved or could be
inferred from anything which is properly before
this court.
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The judgment of the trial court' in di-
recting a verdict for the defendant
was not erroneous.

The trial court had the facts in this case and
the law as applicable thereto very well in mind,
as evidenced by the court’s reasoning on the mo-
tion for direction of verdict. This in spite of
the urgings of the plaintiff’s counsel that a watch-
man should be provided for this car. If it were
so that a watchman should have been provided
for this car, then it follows that a watchman
should be provided for all cars in which delin-
guent shippers have left merchandise. In this
event, all the male inhabitants of the United
States would be busy watching freight cam (pp.
106 to 114). The trial court found nothing from
which a reasonable man might infer negligence
and the plaintiff’s counsel failed to offer any
reasonable suggestion in his arguments with the
court in support of his plea that a direction
should not be granted.

The plaintiff seems to be complaining on two
grounds. First, that the defendant did not have
the right to store the hay in the car. This point
has already been argued. The second point that
the plaintiff tried to make was that the carrier
was negligent in placing the car of hay in that
particular yard. Now, if that is so, then the
complaint as to the yard must be based on some
facts that would show negligence on the part of
the defendant in placing the car of hay in that
particular yard. No such facts were shown,
furthermore, since the plaintiff knew of the ar-
rival of the car of hay and knew precisely where
f was being kept (p. 44,11. 30-32; p. 29, 11 25-28),

en if he was not satisfied with the way the rail-
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road was caring for his consignment of hay he
then should have complained at that time. In
other words, since he alleges that he was familiar
with the yard and the manner of doing business
there and conditions in that locality, and that he
knew of previous fires, then from his own testi-
mony clearly he was guilty of contributory
negligence.

The burden of proof as to the negligence of the
defendant, when once it has been shown that the
destruction of property was by fire, is upon the
plaintiff, as the destruction of property by fire
is entirely consistent with ordinary care.

Yazoo & M. V. R. Co. vs. Hughes, 47
So. 662.

In the case of Lamb vs. Western R. R. Corp.,
89 Mass., 98, it was held not sufficient to prove
that a depot was broken open and goods taken out
and stolen since this might have occurred when
the defendants were in the exercise of the most
careful vigilance and foresight. It was necessary
for the plaintiff to go still further and offer some
definite evidence of acts of carelessness on the
part of the defendants. Again, in Straus vs.
Wilson, 17 Fed., 701, a leading case which is still
followed, it was held that where goods were ready
for delivery and were then destroyed by fire that
the burden of proof of negligence as to the origin
of that fire is on the plaintiff.

It is clear from the above cases that some spe-
cific negligence must be shown by the plaintiff
as to the defendant in the case at bar. Since the
plaintiff failed to show any such negligence, and
moreover, since the defendant in this case proved
that reasonable care was exercised with respect
to this yard, and since no cause for this particular
fire was adduced by the testimony given by either
side, it was clearly the duty of the trial court
to direct a verdict.
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It was suggested by plaintiff’s counsel that the
fire might have been due to incendiarism. Evi-
dently it was intended that the jury be allowed
to decide as to whether this was in fact the cause
of the fire, but in the case of Stumpf vs. D. L. &
W} 76 N. J. L., 153, it was held that where it
appears that injuries were occasioned by one of
several causes, for one of which the defendant
would be responsible but not for the others, the
plaintiff must fail if the evidence is not clear that
the injury was the result of the cause which
would make the defendant responsible. If, under
the testimony, it is just as probable that the in-
jury was occasioned by one of the other causes,
then the plaintiff cannot recover.

Again in the case of Miller vs. TVest Jersey
Seashore R. R.} 79 N. J. L., 199, the Court of
Errors and Appeals held:

If the plaintiff in an action of negligence
fails to prove the facts alleged in his declara-
tion as giving rise to the duty owed to him

y lhe defendant for the breach of which
damages are claimed, a non-suit directed at
the trial will be sustained on error.”

Prom this decision it follows that unless the
complainant alleges what the acts are of which it
complains and which are alleged to constitute
neg lgence and subsequently proves these acts to
ave. occurred and that the occurrence of them
Predicated negligence, then the plaintiff has failed
0 maintain the essential allegations of his com-

laint and no suit or direction of verdict should

sustained.

In the case of Whitworth vs. Erie, 87 N. Y.

" tlle Plaintiff shipped from Memphis to Liver-
a transportation of cotton. The shipment
*as made under contracts with dispatch com-

huw t0 .Can7 t0 Jeraey Olty- The bills of
g (Olltamed a clause "to the effect that the
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carrier should not be liable for loss or damage by
fire to the property while in transit or while in
deposit. While the ecotton was in the freight
house in Jersey City, part of it was destroyed by
fire. In an action to recover for the loss it was
held that the defendant was entitled to the benefit
of the restrictive clause in the bill of lading and
was not liable unless the fire resulted from its
negligence, that it was incumbent on the plain-
tiff to show that the fire was due to the defend-
ant’s negligence. There was no evidence as to
the origin of this fire. The evidence, it was held,
failed to show any negligence on the part of the
defendant, and the trial court was justified in
refusing to submit the question to the jury. A
case more analogous to the one at bar could
hardly be found, and, as in that case cited, so in
the case at bar, since there was no evidence as
to the origin of the fire and nothing to show that
any acts or omissions on the part of the defendant
were negligent, the trial court was justified in
directing a verdict.

On the point that the burden of proving neg-
ligence of the carrier acting as warehouseman is
upon the plaintiff, see Lamb vs. Camden & A.
R. R. Transportation Co., 46 N. Y. 271;

East Tennessee V. A C. R. Co. vs. Kelly,
91 Tenn. 704;
Chicago, R. I. & P. R. Co. vs. Kendall,

72 11 App., 105;
Jackson vs. Sacramento Valley R. Co.,

23 Cal., 269;

Wilson vs. So. Pac. R. Co., 62 Cal., 164.
There is no evidence in this case on the part of
either plaintiff or defendant as to the actual cause
of the fire. However, it is reasonable to assume
that a railroad company will afford that degree
of protection to its own property which, in the
nature of events, is deemed sufficient to prote>-

it. The fire which partly destroyed the plaintiff’s



hay completely destroyed the defendant’s box car.
These cars are valued in the neighborhood of
$2,000. Had any cause been shown for the lire,
then it might be a question of fact as to whether
there was negligence on the part of the defendant
as to that cause; but when there is no knowledge
on the part of either party as to the cause of the
fire, and when that fire not only destroyed §250
worth of hay belonging to the plaintiff, but also
a $2,000 box car belonging to the defendant, it
hardly seems necessary to urge the point that
reasonable care, or that that degree of care which
an ordinary man of reasonable prudence would
give to his own property had in fact been given
in the case at bar. Tallman v. Nelson, 125 S. W ,
1181. In the case of Gregory v. American Thread
Go., 187 Mass., 239, 72 N. E., 962, an employe of
the Thread Company was operating a winding
machine. She was injured because the machine
started of itself after she had stopped it with the
proper lever. On the question of negligence of
the defendant, it was shown that the superintend-
ent had said to the operator on that very day that
he had repaired the machine. It was held that
evidence that eleven weeks before when the same
machine had so started the superintendent had
taken it apart and made an attempt to repair it,
which attempt the plaintiff contends was inef-
fectual, may, in the discretion of the court, be ex-
eluded for remoteness. The analogy between rhis
case and the case at bar is obviously applicable
to the testimony offered by plaintiff’s counsel as
to previous fires.

In the case of King v. N. B. A. & N. Y. Steam-
boat Co., 73 N. Y. S., 999, the consignee of goods
allowed them to remain in the carrier’s warehouse
three days. At the expiration of this period the
goods were stolen from the warehouse without
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any fault on the part of the carrier. It was held
that the consignee could not recover their value
from the carrier.

There is a line of cases as to similar facts, deal-
ing with defective crossings or portions of streets
or railroad tracks. Such a case is Olcott v. Pub-
lic Service Corporation, 74 Atl., 499, decided by
the Court of Errors and Appeals. In these cas”™s
he presence of a defect in the sidewalk or in the
street or on the railroad track might have been
ascertained by inspection previous to the time it
did the damage. It does not follow that a fire in
a car of hay may be ascertained by inspection be-
fore any damage has been done by that fire so
that these cases are clearly distinguished from
the case at bar.

There is another line of cases in which one of
the early decisions is Cass v. Boston etc. R. Co.,
14 Allen (Mass.) 448, which hold that where car-
riers use the same care with regard to certain
goods as is given similar goods by other carriers,
that this is strong evidence of reasonable cate.
This doctrine is found again in 40 Cyc., 429, para-
graph H; 40 Cyc. p. 431, par. 2. See also Laing
v. Boston & Albany R. R. Co., 112 Mass.,
Morris & Essex R. Co. v. Ayres, 29 N. J. L., 3%.

As in the above decisions, so in the case at bar,
the defendant provided a storage place such as is
customary to provide. The defendant’s duty was
to keep the hay in a place convenient for the
plaintiff so that he might unload it at any i
As a warehouseman the defendant was not re-
quired to store the hay in a place free from al
danger. It did not owe such a high degree 0 - ~
to the hay as it did while responsible a sa ™ o n
carrier. Defendant was no longer absolu vy,
sponsible.  The plaintiff himself co « V ~
that the car was to he kept in that par
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where it was at the time of the fire, as shown by
the fact that he sent a sampler there to test the
hay (p. 51, 11 15-20; p. 52, 1L 1-5). For the
above reasons the hay could not have been stored
in a warehouse. Further than this, there was no
warehouse in the vicinity where hay might have
been stored (p. 64, 11 25-35; p. 86, 11 15-20). The
warehouses in that locality were for the storage
of small articles and less than carload shipments.

There was no error in overruling ques-
tions as to watchmen.

We shall not consider questions asked, which
were ruled out, and on which no exception was
taken, because these were clearly not evidence be-
fore the court. It is essential that some objec-
tion be noted on the record by the counsel who is
to take advantage of it. On this point there are
two recent cases in New Jersey.

Kargman vs. Carlo, 85 N. J. L., 632.
Clark vs. Hudson & Manhattan Railroad
Co, 89 N. J. L., 708.

The second witness for the plaintiff was Morris
Levine, who testified that he was in the feed busi-
ness in Passaic (p. 45, 11 30-35) and that he
frequently used the freight yard in question as a
receiving point (p. 45, 11 35-40). He was asked »
if he ever saw a watchman in the yard (p. 50, 1L
10-20) and upon objection being sustained his
counsel took exception. Exception was again
taken to an overruled question concerning the
discussion of the condition of the yard with Mr.
Paulison, agent of the railroad (p. 50, 11 20-30).
Exception was also taken to an overruled ques-
tion concerning the reputation of the freight yard
in the community (p. 50, 1L 30-40). Supposing 40
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for the sake of argument that Mr. Levine had
testified that he had never seen a watchman in the
freight yard. Mr. Levine did not show that he
was acquainted with the employes in the ya?d
and he could not have distinguished without per-
sonal acquaintance and special knowledge which
men present in the yard were watchmen and
which men were employes of the railroad com-
pany and which men were consignees or consign-
ee ors of freight coming into the yard and which
men were licensees and which men were trespass-
ers. Mr. Levine was obviously incompetent to
testify on the question as to whether he ever saw
mwatchman in the yard or not, and the objection
was properly sustained (p. 50, 11 10-20).
The second exception was taken to a question
concerning a discussion with the agent Paulison
as to the condition of the yard (p. 50, 11 20-30).
Supposing for the sake of argument that Mr. Le-
30 vine had discussed the condition of that yard with
the agent. The question was improper because
it was suggestive and leading. It was also im-
proper because Mr. Paulison is the agent of the
company to receive and to distribute freight xnd
any discussion that he might have had with Mr.
Levine concerning the condition of the yard would
not have been relevant or material, it being out-
side the scope of his employment. The question
30 was improper on the further ground that the
“condition of the yard” might have meant any
one of a number of things, and consequently was
too general. For these reasons it was proper to
exclude the question.
Supposing, thirdly, for the sake of argument
that Mr. Levine had been allowed to answer -e
guestion to which objection was noted and excep-
tion taken, namely, “Do you know what the repu-
tation of that yard is in the community. Jh
40 question was properly excluded because it wa
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too general. It was irrelevant to the issue and
was further improper since it would first be neces-
sary to show that this fire was the proximate re-
sult of lack of proper precautions on the part of
he railroad before any evidence as to the reputa-
tion of the yard would be material or relevant.
We urge further that a railroad freight yard is
not such an entity as may enjoy a “reputation,”
since the term “reputation” must necessarily re-
fer to a person. See Bouvier’s Law Dictionary.

Mr. Levine’s testimony concluded in stating the
value of the hay in question as determined by his
inspection except for one further question (p. 54,
1 30-40). This question was objected to, objec-
tion sustained and exception taken. “Was the %
anything to obstruct any person that was walking
along First Street from walking right into that
yard and setting fire to that car?” Mr. Levine
was not a person who could answer this question
from his own personal knowledge for the reasons
stated supra. Further, this question was imma-
terial to the issue since it had not been shown that
this car was set on fire by some person walking
into the yard from First Street. This question
was further objectionable on the ground that to
answer it would call for a conclusion on the nart
of the witnesses. If it is argued that an affirma-
tive answer to this question would in any wise
predicate negligence on the part of the defend-
ant, then we submit as a self-evident proposition
that in every case of fire in a dwelling house, whe-
ther arising within the house or without, that the
owner could not recover insurance unless he had
provided watchmen both within and without the
house to guard against such a fire, for in the ab-
sence of such care he would be guilty of contribu-
tory negligence.
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V.

The trial court did not err in excluding
proof of the occurrence of other cases
of burning of hay stored in the de-
fendant’s yard.

First consider the occasion of the offering of all
such testimony by the plaintiff and in which con-
sideration no testimony offered to which objee-
tion was made and sustained and no exception
taken will be mentioned, because it is not before
the court as evidence and may not be urged now
since no objection was taken at the trial to the
ruling of the trial court upon those questions.

“Q. Do you know of your own knowledge?
A. Yes, | do” (p. 44, 1L 30-35).

This question has no meaning because the ques-
tion from which it would draw its meaning, if it
ig to be given any, was successfully objected to
and this gives the original question the status of
never having been asked. Consequently the suc-
ceeding question, as quoted above, is without
meaning.

“Q. During the time that you were in that
yard, unloading, which you say was about
every day prior to November 6, 1915, did y
over hpp nr know of a watchman being m , e

yard?” (p. 50, 11 10-15).
Cuss v. Boston etc. R. C o 14 Alleu
(Mass.), 448; 40 Cyc., 429 Par. H. 40
Cyc., 431, Par. 2;
Lamgv. B. & Albany 112 Mass., tog
M. & E. R. Go. v. Ayres, 29 N. J. L-, »

The answer would he oi no consequence;
vine was not a proper person to answer it, i<
even if he answered that he had not seen -e.
watchman it would not in anywise f oof V
watchmen were not there (see argument sup <>
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“Q. Did you ever know of a fire in that
yard while you were a watchman there? A.
No, sir (p. 70, 1L 20-25).

“Q. Did you ever see any other cars in the
yard after they had been burned? A. No,
sir (p. 71, 1. 30-35).

“Q. Did you ever catch anyone in that yard
stealing anything or burning anything? A.
No, I did not.

“Q. Do you know of any thefts which oc-
curred in that yard? A. No, | do not.

“Q. Do you know of any fires which ever
occurred in that yard while you were ser-
geant of police? A. No, not for the time |
was there (p. 75, 11 30-40).

“Q. The question was as to whether during
1915 while he was protecting that yard he
knew of any thefts occurring there * *

A. No, | did not (p. 78, 1L 5-15).

“Q. Do you know whether any fires occur-
red or any other cars of hay were burned in
that yard? A. Not at the time | was acting
sergeant.

“Q. You don’t know—is that right? A.
Only just that one car (p. 78, 11 20-25).

“Q. You went around the vyard; went
through the yard three times a day? Were
not other cars burned in that yard? A. Yes,
sir (p. 84, 1L 1-10).

“Q. You knew of robberies and other thefts
taking place in that yard, did you not? A.
No, sir.

“Q. You never heard of such a thing? A.
No, sir (p. 85, 11 15-20).

“Q. Isn’t it a fact that a number of fires
have occurred and cars of hay have been
burned in that yard during the past two
years?” (p. 88, 11 15-20).

This question was objected to on the ground
that no proper ground was laid for the question;
that this witness must have been shown some
police protection before he could be asked the
question. To this objection exception was taken.

That is all of the evidence in the case as to
previous fires, and we contend that this evideace
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as to previous fires was properly excluded by the
trial court.

It seems hardly necessary to urge that evidence

concerning depredations in a freight yard should
be excluded when the case at bar concerns a cer-
tain specific fire.

As to the exclusion of evidence of previous fires,
we are here concerned with the doctrine of ad-
mission of evidence of similar facts. This doc-
trine is expressed in Chase’s Stephen’s Digest of
the Law of Evidence, 2nd ed., p. 34. The doctrine
of similar facts is based upon the theory that
when one set of facts give rise to a certain condi-
tion that it is relevant to show that another set
of similar facts would at least by inference give
rise to a similar condition. In order to invoke
this doctrine to the case at bar, however it would
have been necessary for the plaintiff to show uhat
absence of watchmen gave rise to previous fires
and that absence of watchmen at the time of this
fire was also the proximate cause, but the plain-
tiff failed completely, since it did not show that
there was any single occasion on which there wt e
no watchmen.

In the case of Diamond Black Coal Co. v. E<-
monson, 43 N. E., 342 (Ind.), the appellee was in-
jured while descending into the appellants joo.
mine by reason of the breaking of the hoisting

cable and the consequent fall of the cage hi w ic
he was riding. Defects in and unfitness of hoth

the rope and the safety catches are urg
grounds of recovery, knowledge of and neg igea”
with reference to both being alleged against me
appellant. It was held in this case that i ~

error to admit testimony of the state mining in-
spector that on a prior occasion hewas ut e
fendant’s mine and found the safety o
moved from the cages and that he notified
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fendant to put them on again. In Mier v. Phillips
Fuel Co., 107 N. W., 621, wherein a mining Com-
pany was sued for the removal of coal from be-
neath the plaintiff’s adjoining land, evidence tend-
ing to show that the defendant had taken coal
from beneath other lands in the neighborhood was
inadmissible. In 17 Cyc., p. 283, par. C, under the
heading of similar occurrences, we find that evi-
dence of other facts or occurrences may be ad-
mitted in the course of a wise exercise of the ad-
ministrative discretion of the trial court. In an-
other case against the railroad company for Kill-
ing a mule, it was held to be error to permit a
witness to testify that the same railroad killed a
great many mules and cows in the same way, ind
that they killed a mule belonging to the witness
very near where the mule in question had been
struck. Central of Georgia Ry. v. Ross, 32 S. E.,
904. And in the case of N. & W. M. Ry. Co. v.
Briggs, 48 S. E., 521, the refusal of the trial court
to permit a witness to testify with reference to
fires in the same vicinity was a proper refusal.
In introducing any evidence as to similar facts
there must be preparation made before such evi-
dence may be introduced. In the case at bar,
there was no such preparation. There was no
evidence to show that other fires had occurred
through lack of competent care and that the cai*e
was lacking in this case from which the cone!a-
sion might be drawn that this lack of care having
caused other fires, a similar lack of care might
have caused this fire. In fact no such prepara-
tion was even offered. And there must have been
the further preparation to show that precisely the
same conditions were present in previously oc-
curring fires as were present upon the occurrence
of the fire which caused the damage in the case
at bar. For these reasons the only conclusion to
fie drawn is that the exclusion of evidence as to
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previous fires by the trial court in tbe case at bar
was proper.

CONCLUSION.

We respectfully submit that the judg-
ment of the Supreme Court should be
reversed and the judgment of the trial
court should be affirmed with costs.

Collins & Corbin,
Attorneys for TSric Railroad Company.

George S. Hobart,
Of Counsel.
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