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NEW JERSEY SUPREME COURT
PASSAIC COUNTY

Flo r en c e  M isse el , by \ ‘

bRANK M is se e e , her I
next friend, I

(Plaintiff) Respondent, f
vs. /

J. A r t h ur  Haye s , and \
Edwar d  R. Haye s ,

(Defendants) Appellants. /
/

Filed January 19, 1914. 

N O T IC E  O F  A P P E A L .

To Fred G. Stickel, Esquire, Attorney for P lain tiff:

Take notice that the defendants appeal to the Court of 
Errors and Appeals from the whole of the judgment entered 
in this cause on the following grounds:

1. Because the defendant, J. Arthur Hayes was not before 
the Court and was never served with summons in the above 
entitled action. Service of said summons and complaint was 
attempted to ¡be made upon said defendant, J. Arthur Hayes.

2. A  motion to set aside said service was denied, notwith-
standing the fact that said defendant, J. Arthur Hayes had not 
been brought into Court.

3- There was error in denial of the motion to set aside ser-
vice o f summons which affected the substantial rights of the 
defendant, J. A rthur Hayes.

4- That the verdict was obtained against the said defendant. 
J. A rthur Hayes, without due process of law.

5 . 'Uipon conclusion of the plaintiff’s case the Court re-
fused to grant a non suit in favor of the defendant, Edward
R. Haves.
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6. Upon the conclusions of the defendants’ case the Court 
refused to direct a verdict in favor aft the defendant, Edward

R. Hayes.
7. Because the verdict was contrary to the charge of the 

Court in finding against the defendant, Edw ard R. Hayes.
S. Biecause the verdict was contrary to the charge of the 

Court in finding against the defendant, J. A rthu r Hayes.
0. Because there was no proof of relationship of Master 

and Servant existig between the defendants.
IO 10. Because there was no proof of negligence.

11. Because plaintiff, Florence Missell, was guilty of con-

tributory negligence.
12. Because the verdict was contrary to the weight of evi-

dence.
1 o Because the verdict was contrary to law.

Ed mund  A.'/Haye s , 
A tto r n e y  fo r  A p p ella n ts.

Filed Dec. 28, 1912.

20

3°

complaint: n •
“ Plaintiff, Florence Missell, residing at Delawana, Passe

County, N ew  Jersey, says that:
1 On the 21 st day o f October, 1912, an order was made 

by the C hief Justice of the Suprem e Court admitting Frans 
Missell to prosecute this suit for this plaintiff. Florence Mrs. 
sell, and said order was duly filed in the Supreme

Clerk’s Office. * , ,onf
2. On the 29th day of August, 1912, the said defends

E dw ard R. H ayes was the owner of a certain motor riven 
vehicle, known as an automobile, and said defendan J. 
thur H ayes was in control, charge and possession the«o , 
under the authority and as the duly authorized servant 

operator of said defendant, Edw ard R. Hayes.
,  On said last date said defendant J. A rthur H ave,, 

such servant was in possession of and driving said auto along
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a certain pulblic street or road known as River Road, in the 
Borough of Delawana, in the County of Passaic and State of 
New Jersey, and at or near the home of plaintiff, Florence 
Missell.

4. Plaintiff, Florence Missell, was then and there lawfully 
in, upon and about said road or highway, lawfully attempting 
to cross the same.

5. It thereupon became the duty of said defendant, Ed-
ward R. Hayes, by his agent, J. Arthur Hayes, and of said J. 
Arthur Hayes individually, to use due and proper care so as 10 
to control and operate said automobile as not to collide with 
persons lawfully and properly using said road, and to use due
care in giving.to such persons some adequate and proper warn-
ing or signal of the approach of said automobile, and to ob-
serve and avoid colliding with such persons.

6. It was also the duty of said defendant, Edward R. 
hayes to use due care in the selection of his servant to so op-
erate, drive and control said car.
7. The defendant Edward R. Hayes, however, did not use

due care in the selection of his said servant, but carelessly 20 
chose an incompetent and improper servant and operator of 
said auto, and said defendant, Edward R. Hayes, and J. Ar-
thur Hayes, not regarding their duty as set forth in paragraph 
five, carelessly, negligently and recklessly drove and operated 
said automobile and neglected to control the same so as to 
avoid colliding with persons lawfully and properly using the 
said road, and drove and propelled said automobile along said 
road at a very high, fast and excessive rate of speed, without 
in any way controlling or endeavoring to control said automo-
bile and without observing or endeavoring to observe the pres- 3° 
ence of said Florence Missell in and upon said road, and did 
not in any wise warn or attempt to warn the said plaintiff of 
the approach of said automobile.

8. Whereby the said Florence Missell while lawfully and 
properly using said road and without any fault or negligence 
on her part, was struck and thrown aside and to the ground 
by said automobile and was greatly bruised and wounded and 
divers bones of her shoulder and body were broken, her head, 
arms, breast, albdomen, knee and limbs cut and bruised, and 
in other respects was permanently and temporarily injure ! 
and was confined to her bed and home for a long period of
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time and suffered great pain, and loss of sleep and comfort, 
and paid out large sums of money in attending to such in-

juries.
9. Therefore, plaintiff by her next friend demands as dam-

ages the sum of T w o Thousand Dollars.
F r ied G. St ic k e l , Jr .,

Filed Nov. 8, 1912. A tto r n e y  fo r  P la in tiff.

I O

A n s w e r  o f  E d w a rd  R . H a y e s .
The Defendant, Edw ard R. Hayes, answered as follows: 

“ Defendant, Edw ard R. H ayes, residing at 42 Lewis 
Street, in the City of N ew  Brunswick, M iddlesex County, 

N ew  Jersey, says that:
He denies the truth of the matters contained in . the com-

plain Edward  R. H aye s ,

Filed Jan. 30, 1913. ."

20

X o tic e  o f  M o tio n  to S e t  A s id e  S u m m o n s.
The defendant, J. A rthur H ayes, gave the following notice

of a motion to strike o u t:

3°

“ T o  Fr ed  G. St ic k e l , E s q .,
A tto r n e y  fo r  P la in tiff .

S ir:— Take notice, that I shall apply to his honor, James . 
Minturn, Justice of the Supreme Court, as his residence, in the 
City of Hoboken, on Saturday, the n th  day of January, 19*3- 
at ten o’clock in the forenoon, for an order to strike out the 
name of the defendant J. A rthur H ayes in the above state 
cause, because of the irregular and defective service of pro-
cess upon him attempted to be made, by leaving a copy thereot 
a f  the residence of Edw ard R. Hayes, the other defendant ip 
the above entitled action, who is the father o f said J. r 

Hayes, which said residence of Edw ard R. Hayes is no 
usual place of abode of the defendant J. A rthur Hayes.

Respectfully, Ed mund  A . Haye s
A tto r n e y  o f  D efen d an t.

A ffid a v its .

The following affidavits were produced by J. Arthur Hayes 
at the hearing upon the motion to strike out the name o e 

fendant, J. A rthur Hayes.
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State o f  N e w  Jersey ,

C ounty o f  M id d le s e x , ss.

Edward R. Hayes, of full age, being duly sworn according 
to law on his oath says that he is the father of J. Arthur 
Hayes, named as co-defendant with deponent in the above en-
titled action ; that his said son, J. A rthur Hayes, has not re-
sided in the City of N ew  Brunswick since the month of Sep-
tember, 1908, but that he has since said time resided continu-
ously in the State of Maryland, except for short vacations at 
the house of deponent and elsewhere.

Deponent further says that his said son is pursuing a course 
of preparation for the Catholic priesthood which requires a 
period of about eleven years to complete and that to the best 
of deponents belief his said son will reside in the State of 
Maryland until his ordination, a period of six years hereafter.

Defendant further says that his said son, J. A rthur Hayes, 
has no residence or place of abode in the family of deponent 
or elsewhere in the State of New Jersey to the best of de-
ponents knowledge and belief.

Edw ard  R. Hay f s .

Sworn and subscribed to before me this eighth day of Jan-
uary, A . D. 1913.

Ed mund  A. Hay f s , 
A tto r n e y  at L a w , o f  New, Jersey.

S ta te o f  N e w  J ersey , 

C ounty o f  M id d le s e x , ss.

Frank Cox, of full age, being duly sworn, according to law 
on his oath says, that on the 27th day of December, 1912, as 
Special Deputy Sheriff of the County of Middlesex in the 
State of N ew  Jersey, he endeavored to make service of pro-
cess upon J. Arthur Hayes, one of the defendants mentioned 
in the above entitled action ; that he was unable to find said J. 
Airthur H ayes within the County of Middlesex, or to learn 
that his usual place o f abode was in said County, but that he 
endeavored to serve said process by leaving a copy of the sum-
mons and complaint in the above entitled action, at the house 
of Edw ard R. Hayes, father of f. Arthur Hayes.
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Sw orn and subscribed to before me 

uary, 1913.

this eighth day of Jan- 

Fr a n k  Cox .

Ed mund  A . H a y e s ,
A tto r n e y  at L a w , o f  N e w  Jersey .

S ta te  o f  N e w  J ersey ,

C o u n ty  o f  M id d le s e x , ss.

10 J. A rthu r lHayes, of full age, being duly sworn according to 
law on his oath deposes and says that he resides at Emmits- 
burg in the State of Maryland, and has resided in the said 
State of M aryland for about four years last p a st; that in the 
middle of September, 190^7 he 1®  ̂ State of New Jersey 
and entered upon a course of study in St. Charles College, 
in H oward County, Maryland, in preparation for his ordina-
tion as. a Priest of the Rom an Catholic Church, which in-
volved the giving up of his residence in the City of New 
Brunswick, N. J., and that he then had no intention of return-
ing to his former home in N ew  Brunswick, except perhaps 

2 0  for short visits to his fam ily and friends remaining therein, 
and has no present intention of so returning, but expects to 
spend a further period of six years in said State of Maryland

in completing his said course.
Deponent further says that in September, 191.1, he entered 

Mt. St. M ary ’s College in the town of E-mmitsburg, Mary-
land, in further preparation for the priesthood and has been 
continuously since then and is now pursuing his studies in

said institution for this purpose.
Deponent further says that when he gave up his residence m 

3 °  the City of N ew  Brunsw ick in September, > 1908, he was aware 
that his preparation for the priesthood demanded a course of 
study covering a period of eleven years or more, to be spent 
in the State of M aryland, and at that time it was his intention 
and still is to have his residence in the State of Maryland an 
that his place of abode should be in the Institution at which 

he is pursuing his studies.
Sw orn.and subscribed to before me this eighth day of Jan-

uary, J913.
J. A r t h u r  Haye s .

Ed mund  A. H aye s ,
A tto r n e y  at L a w , o f  N e w  Jersey .
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S h e r i f f  s  R e t u r n  A f f i d a v i t  o f  P e a i n t i f f  y

r e t u r n o f s e r vi c e u P ° n h  A r t h u r H a y e s, i s a s

W it h m s u m m o n s a n d c o m pl ai n t s e r v e d D e c e m b e r 2 6 1 0 1 2 

u p o n J A r t h u r H a y e s, b y l e a vi n g t r u e c o pi e s t h e r e o f at hi s r e si -

d e n c e, N o. 4 2 L e w i s S t r e e t, i n N e w B r u n s wi c k, N e w J e r s e y.

A. B o e e s c h  w ei  l e r ,

, S h e riff.
B y F r a n k  Co x ,

S p e ci al D e p ut y S h e riff ”

A F F I D A V I T  O F  p l a i n t i f f .

■ T h e Pl ai n t‘ ff. Fl o r e n c e M i s s ell, p r o d u c e d t h e f oll o wi n g affi-

d a vit at t h e h e a ri n g o n tji e m oti o n t o st ri k e o u t t h e n a m e o f 
A rt h u r H a w  " *  -

S t a t e o f N e w J e r s e y,

C o u n t y of E s s e x, s s

W. S t a nl e y N a u g h ri g h t, o f f utf a g e, b ei n g d hl y s w o T T a c -

c o r di n g t o l a w o n hi s o at h s a y s t h at h e i s e m pl o y e d i n t h e o f - - — -----

fi c e o f F r e d G. S ti c k el, J r., a tt o r n e y o f t h e pl ai n tiff i n t hi s a c - ¿ f e  

\ - h o n; t h at o n T h u r s d a y, D e c e m b e r 2 6, 1 9 1 2, t hi s d ef e n d a n t w e n t V  

t o E e w B r u n s w i c k a r ri vi n g t h e r e a b o u t 1 0 o’ cl o c k A . M .; t h at 

aft e r m a ki n g i n q ui r y o f p e r s o n s i n t h e C o u rt H o u s e at N e w 

B r u n s wi c k a s t o t h e w h e r e a b o u t s o f J. A r t h u r H a y e s, t hi s d e -

p o n e nt t el e p h o n e d t o t h e r e si d e n c e o f E d w a r d R. H a y e s, at 

4 2 ^ e wi s S t r e e t, N e w B r u n s w i c k, t h e f a t h e r o f s ai d J. A r -

t h ur H a y e s ; t h a t t h e t el e p h o n e ri n g w a s a n s w e r e d b y a l a d y, 

w h e r e u p o n t hi s d e p o n e n t a s k e d if A r t h u r H a y e s w a s i n, t o 

w hi c h t h e l a d y r e pli e d y e s, w h e n a g e ntl e m a n c a m e t o t h e 

p h o n e w h o u p o n b ei n g a s k e d i f t hi s w a s A r t h u r H a y e s 3 °  

a n s w e r e d y e s ; t hi s d e p o n e nt i nf o r m e d A r t h u r H a y e s t h at 

h e w a s M r. N a u g h ri g h t, o f R o s e vill e, a n d d e si r e d t o s e e s ai d 

A rt h u r H a y e s f o r w hi c h p u r p o s e h e w o ul d c o m e t o hi s h o u s e; 

t h e r e u p o n t hi s d e p o n e n t h e a r d s ai d A r t h u r H a y e s s a y, “' W h y 

i d y o u t ell hi m I w a s h e r e ? ” t h at i n a n s w e r t o a n i n q ui r y 

as t o w h e n t hi s d e p o n e n t c o ul d s e e s ai d A r t h u r H a y e s h e w a s 

i nf o r m e d b y A r t h u r H a y e s t h a t h e, t h e s ai d A r t h u r H a y e s, 

w o ul d b e h o m e f o r di n n e r at o n e o’ cl o c k a n d c o ul d t h e n s e e 
t his d e p o n e nt.

D e p o n e nt f u r t h e r s a y s t h a t h e w e n t i m m e di at el y t o t h e o f -

fi c e of t h e S h e riff o f M i d dl e s e x C o u n t y, w h e r e h e s a w - E d w a r d 

F- H o u g h t o n, U n d e r S h e riff; t h at h e i nf o r m e d s ai d U n d e r
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i o

2 0

3 °

S h e riff o f t h e c o n v e r s a ti o n h a d w it h A r t h u r H a y e s a n d r e-

q u e st e d s ai d U n d e r S h e riff H o u g h t o n t o s e r v e s u m m o n s t h e n 

i n hi s p o s s e s si o n u p o n s ai d A r t h u r H a y e s ; t h a t t hi s d e p o n e nt 

w e n t w it h s ai d U n d e r S h e riff t o t h e a f o r e s ai d h o u s e o f A rt h u r 

H a y e s o n L e w i s S t r e e t, a r ri vi n g t h e r e a t a b o u t el e v e n t w e nt y 

a. m . ; t h a t a l a d y a n s w e r e d t h e d o o r b ell a n d i n r e s p o n s e t o a n 

i n q ui r y b y t h e U n d e r S h e riff, r e m a r k e d t h a t A r t h u r H a y e s 

w a s n o t i n ; w h e r e u p o n s h e c all e d E d w a r d R. H a y e s i n f r o m 

t h e y a r d, w h o s u g g e s t e d t h a t hi s s o n, A r t h u r H a y e s, mi g ht 

b e f o u n d at t h e C a t h oli c C l u b ( R o o m s, d o w n t o w n ; t h at t h e r e-

u p o n s ai d U n d e r S h e riff a n d t hi s d e p o n e n t w e n t t o t h e C at h o -

li c Cl u b R o o m s a n d f r o m t h e n c e t o t h e offi c e o f E d m u n d A. 

H a y e s, a b r o t h e r o f s ai d A r t h u r H a y e s, a t n eit h e r o f w hi c h 

' pl a c e c o ul d a n y T nf o m a ti o tf ffi e *- ^t- ai n e d - a s t o w h e r e A rt h u r 

H a y e s m i g h t b e' f o u n d f  t h a t t hi s d e p o n e n t r e titf h e d t o t h e 

H a y e s h o m e o n L e w i s S t r e e t, a r ri vi n g t h e r e at a b o ut t w el v e 

f o r t y ^ v e p. m.-, w h e n h e w a s i n f o r m e d t h a t A r t h u r H a y e s 

h a d n ot y e t c o m e i n f o r di n n e r; t h a t s h o rtl y a f t e r o n e o cl o c k 

s ai d E d w a r d R. H a y e s a n d E d m u n d A. H a y e s, f at h e r a n d 

b r o t h e r r e s p e c ti v el y o f J. A r t h u r H a y e s, c a m e i n a n d t h at s ai d 

E d w a r d R. H a y e s r e m a r k e d t o t hi s d e p o n e n t t h at h e h a d s e e n 

hi s s o n A r t h u r d o w n t o w n ; t h a t t h e s o n h a d r e m a r k e d t o hi s 

f a t h e r t h a t h e w a s e v a di n g s e r vi c e o f s u m m o n s a n d t h at b e-

c a u s e o f t hi s h e w o ul d n o t r e t u r n h o m e f o r di n n e r a n d w o ul d 

l e a v e t o w n.
D e p o n e n t f u r t h e r s a y s t h a t h e r e t u r n e d t o t h e S h e riff s 

offi c e at a b o u t f o u r p. m „ a n d r e p o rt e d t o s ai d H o u g h t o n t h e 

r e s ult o f t h e e ff o r t m a d e t o l o c a t e A r t h u r H a y e s ; t h at t hi s 

d e p o n e nt st a t e d t o s ai d U n d e r S h e riff H o u g h t o n hi s b eli ei 

t h a t s ai d A r t h u r H a y e s w o ul d r e t u r n t o s ai d ' H a y e s h o m e oi 

di n n e r i n t h e e v e ni n g a n d t o sl e e p t h e r e, a n d t hi s d e p o n e nt 

r e q u e st e d t h a t a f u r t h e r e ff o r t b e m a d e b y t h e s ai d U n d e r 

S h e riff t o s e r v e s ai d A r t h u r H a y e s ; w h e r e u p o n s ai d u n d e r 

S h e riff a s k e d if M r. S ti c k el w o ul d  b e w illi n g t o p a y $ 2. 5 0 

o r $ 3. 0 0 t o a m a n t o w a t c h t h e h o u s e, s a yi n g t h at h e s u p p o s e 

it w a s t h e S h e riff’ s d u t y t o g e t s e r vi c e if p o s si bl e, b ut t h a 

h e c o ul d n o t e x p e c t a m a n t o d o t hi s f o r n o t hi n g, t 0 w *c,j 

t hi s d e p o n e n t r e pli e d t h a t if it w e r e n e c e s s a r y M r. Sti c k el

w o ul d p a y $ 3 - ° ° t 0 S et s e r vi c e. ■ ,
T h a t s ai d U n i t e r S h e riff t h e r e u p o n c all e d u p o n t h e p h 

s o m e p a r t y w h o m h e a s k e d t o w a t c h t h e h o u s e d u ri n g h e 

e v e ni n g, s t a ti n g t h a t t h e l a w y e r w a n t e d t o gi v e hi m a
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dollar bill;" that from that part of the conversation which 
this deponent heard he believed that the man had consented
' “ . f “ “ ' when said Under Sheriff remarked that “ it is 
Eddie.Hayes son A rthu r" the party demurred and would not 
agree to attempt service; whereupon said Under Sheriff re-

“ i kedu t°  ‘ hlS deP°nent- " Y °u  s «  those fellows all know 
Edd.e H ayes and they don’t like to do it." Said Under 
Sheriff then called up another party who was not in and left

H°H Z  •« rr‘ °  “ “  after which said
I  nder Sheriff Houghton stated to this deponent that he would
get someone, and when this deponent returned to the Sheriff’s

ohnnt c n. m.. there was in the

Plaintiff's counsel in his brie f on the motion to set 
aiit sem ce called attention to the practice as «»t 
*  is Baldwin vs. Flagg, 43 ff. J .  i f  4 9 5 i  b u t  did
«Ubject to the proceedure adopted in this case

I T b f w T  d! ° id9d th8 I°0ti0n 0n affida»ita  sub- fitted by both sides and their briefs.

Sworn and subscribed before me this tenth day of January on 
1913- at Newark, N. J.

A. WlLBCRFORCiJ ECNER,

A n  A tto r n e y  ctt 7_,ow o f  N e w  Jersey

____________ iled February 8, 1913.

O rdeT refusin ^ to  set aside service on J. Arthur Hayes.

Application having been made to strike out the name of J. 
Arthur Hayes from .the records in this case on the ground 
that process had not beenproperly served on him and counsel 3° 
or plaintiff and defendant having been heard and the Court 

having made its decision, it-is on this seventh day of Feb- 
raary, 1913» ordered that the application of defendant be de-
nied ; that the service stand.

Let this rule be entered.

Jame s  F. M in t u r n ,
/. s. cr

---------------- -*Fi led January 30, 1913.

O P IN IO N  S U S T A IN I N G  S E R V IC E  O F  SU M M O N S. 
The following opinion was filed in denying the motion to 

•set aside service.
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dollar b ill; that from that part of the conversation which 
this deponent heard he believed that the man had consented 
to act until when said Under Sheriff remarked that “ it is 
Eddie H ayes’ son A rthu r” the party demurred and would not 
agree to attempt service; whereupon said Under Sheriff re-
marked to this deponent. “ You  see those fellows all know 
Eddie H ayes and they don’t like to do it.” Said Under 
Sheriff then called up another party who was not in and left 
word for him to call the Sheriff’s office, after which said 
l nder Sheriff Houghton stated to this deponent that he would I0  
get someone, and when this deponent returned to the Sheriff’s 
office a half hour later, at about 5 p. m., there was in the 
Sheriff’s office a gentleman whom the Under Sheriff said 
would go up to the house at about seven o'clock and again 
later; whereupon this deponent after requesting the Under 
Sheriff in case he could not secure personal service to leave 
the summons at the home of Edw ard R. Hayes the next day, 
and to send his bill to Mr. Stickel left the Sheriff’s office.

Sworn and subscribed before me this tenth day of January, 2o 
at New ark, N. J.

A. WlLBERFORCE ECNER,
A n  A tto r n e y  at L a w  o f  N e w  Jersey.

Arthur Hayes from .the records in this case on the ground 
ffiat process had not been properly served on him and counsel 3 °  

|for plaintiff and defendant having been heard and the Court 
^having made its decision, it ’ is on this seventh day o f Feb- 
TUary, 1913, ordered that the application o f defendant be de-
nied ; that the service stand.

Eet this rule be entered.

O P IN IO N  S U S T A IN I N G  S E R V IC E  O F  SU M M O N S.
The following opinion was filed in denying the motion to 

set aside service.

W . St a n l e y  Naug h r ig h t .

iled February 8, 1913.

---------s  _  ^et aside service on J. Arthur Hayes.

“Application having been made to strike out the name of T.

Jame s  F. M in t u r n ,
J. S . C :

-^Filed January 30, 1913.
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“ Minturn; J.
The defendant, J. A rthur Hayes, moves to set aside the 

service of summons which was left at his father s home, in 
N ew  Brunswick, by the Sheriff of M iddlesex County, in an 
endeavor to serve the son by leaving the writ, in compliance 
with the language of the statute, at the defendants usual 

place of abode.’*
J. A rthur Hayes, is, and for some time has been, a student 

at St. Charles College, Maryland, in preparation for the Min-
i o  istry, and he insists that this course of preparation has re-

sulted in compeling him to give up his abode in this State, 
except for occasional visits to his fam ily and friends. A t the 
time of the service of the summons he was in N ew  Brunswick 
living at his father’s home, and the Sheriff returned the sum-
mons as served “ at the residence of J. A rthur H ayes.”

He claims that when he leaves the seminary he may be as-
signed by his superior to any section of the State, and that 
for all practical purposes his residence at N ew  Brunswick 
under the parental roof is at an end. H is affidavit of non- 

20 residence does not disclose his last voting place, and so far as 
the annius revertendi is concerned it is by no means cleat 
that when the vacation periods present themselves, he will 
not, as heretofore, make the parental home his usual abode.

The language of section 52 of the practice act provides, that 
in the absence of personal service upon a defendant the sum-
mons be served at “ his usual place of abode.” I take this 
language to mean his usual place of abode in this State if he 

have such a place.
It need not be his domicile or at his home in that sense o 

permanency in which those terms are applied in the divorce 
30 acts, the election law and the tax acts, but may be the place 

where he abides when in the State.
This construction of the Statute is consonant with the rea-

soning of the authorities wherever the question has been 
mooted. It is quite apparent that if  his effects in New Bruns-
w ick were attached under process, he might quite properly 
claim that since summons could be served upon him in tie  
statutory mode, process b y  attachment would not lie.

Cadwallader vs. Howell, 18 N. J. L . 138-
Brardred vs. Del H oye, 20 N .'J . L . 328.

In Clark vs. Likens, 26 N. J. L . 207, a hotel keeper, at At-
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lantic City whose permanent residence was in Philadelphia, 
was held for the purpose of vacating a writ of attachment to 
have his usual place o f abode at Atlantic City, even after his 
hotel had been closed for the season.

So in City Bank vs. M erritt. 13 N. J. L . 131, a writ of at- 
tachment was vacated where it appeared that the defendant 
who had his permanent residence in New Y ork City, went 
for a few weeks in the summer to avoid the heat to a nearby 
village in this State,, where summons could be served upon 
him. I I  . ,

The test invariably applied in all cases involving the regu-
larity of the service o f process of attachment, is whether a 
summons could be served upon the defendant in the statutory 
manner; in other words whether he had an abode'in this 

* State, at which some person may reside who. is capable under 
the statute of accepting service of process.

In Harrison vs. W arington, 35 N . J. Eq. 4, the defendant 1 |
a resident o f N ew  York, but when in this State resided with 
his mother, service o f subpoena ad respondendum in Chan-
cery was held to have been properly served upon him at the 20 
mother’s home.

T he rationale of the cases in which the question has been 
considered in various forms o f procedure lead to the con-
clusion that the legislative intent in this section of the practice 
act was to prescribe a method of service upon a defendant 
in lieu o f personal service, by leaving the writ with some one 
complying with the statutory requirement, at the defendant’s 
usual place o f  abode, if he have one in this State. The method 
of service here meets with this requirement, and the motion 
"TiH therefore be denied.” 30

A N S W E R  O F  J. A R T H U R  H A Y E S .
Filed February 18, 1913.

The defendant, J. A rthur Hayes answered as fo llow s:
Defendant, J. A rthur Hayes, residing in Emmitsburg, in 

the State o f M aryland, says that he denies the jurisdiction of 
the C ourt; denies that he has been properly brought into C ou rt; 
denies that he should answer to this action, but enters this 
answer by compulsion only and under the order of the Court 
directing him to answ er; and expressly denying that he has 
been properly served with process.
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In filing this answer defendant does not waive any of his 
rights, ¡but distinctly reserves the right to review the order of 
the Court holding that process was properly served upon him

1. He admits the first count in the complaint.
2. H e denies that he was in charge of an automobile al-

leged to belong to E dw ard R. Hayes, on the 29th day of 
August, 1912, as the servant of the said Edw ard R. Hayes.

3. H e denies that he was acting as such servant, but says 
that he was using said automobile for his own pleasure and on

IO his own personal business.^
4. H e denies the fourth count in the complaint.
5. H e denies that he was acting as the agent of said Ed-

ward R. Hayes, and says that he did use due care in giving 
adequate and proper warning or signal of the approach of said 
automobile, and further says that it was impossible to avoid 
colliding with Florence Missell because she deliberately ran 
in front of the automobile in such a manner as to make a col-

lision unavoidable.
6. A s to the sixth count he says nothing.

20 7. He denies that he did operate or drive said automobile
carelessly, negligently or recklessly or at a very high, fast and 
excessive rate of speed, and also says that he did observe 
Florence Missell in and upon said road and did warn her of 

the approach of said automobile.
8. He says that it was the fault and negligence of Florence 

Missell that she was struck by the automobile and denies that 
she was greatly bruised and wounded, or that divers bones 
of her shoulder and body were broken, or that her head, arms,

B gf* breast, abdomen, knee and limbs were cut and bruised, or that 
she was permanently and temporarily injured and confined 

3 °  to her bed, and denies that she paid any money for attendance 

to her.
9. He says that the said Florence Missell suffered no dam-

age through any fault of his, but such damage or injury to 
her was sustained Wholly through her own fault and negi

gence. ..
10. The defendant says he is not guilty of any negligence.
11. T h e defendant says that the plaintiff, Florence Mis-

sell, was guilty of contributory negligence and her said con-
tributory negligence was the cause of her in ju ry .if  she sus-

tained any.
Ed mund  A . Hay e s , 
A tto r n e y  fo r  D efen dan t.

T. A r t h u r  Haye s . ’
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Filed February 24, 1013
The plaintiff, Florence Missell, replied to the answer’of 

J. Arthur Hayes, as follows:
1. Plaintiff denies so much of paragraph eight of the 

answer of the defendant. J. Arthur Hayes as states that Flor-
ence Missell was injured by her own fault and negligence

2. Plaintiff denies so much of paragraph nine of said 
answer as charges that any damage or injury suffered by plain-
tiff was sustained wholly through her own fault and negli-
gence.

3. Plaintiff denies the allegations of paragraph eleven of 
said defendant’s answer.

4- Plaintiff generally denies all allegations of said answer 
charging plaintiff with negligence.

F r e d  G. S t i c k El , Jr .,
A tto r n e y  o f  P la in tiff

3°



NEW JERSEY SUPREME COURT
PASSAIC COUNTY

F l o r e n c e  M i s s e l l , by  

F r a n k  M i s s e l l , her 

next friend,

J. A r t h u r  H a y e s , and  

E d w a r d  R . H a y e s ,

vs.

D e fe n d a n ts .

P la in tif f ,
APRIL TERM, 1913 

No. 9 in the List

Transcript of stenographer’s notes of evidence taken in the 
above entitled cause, before Hon. Charles C. Black, Judge, 
and a Jury, at the Court House, in the City of Patterson, A . J., 
on the seventeenth day of June, A . D. I9 I 3 -

Fred G. Stickel, Jr., Esq., for the Plaintiff.

Edmund A . Hayes, Esq., for the Defendants.

(A  jury  being empanelled and found satisfactory, they were 

sworn.)

(M r. Stickel opens for the plaintiff.)

(M r. Hayes opens for the defendants.)

It is admitted that the owner of the car in question is Ed-
ward H ayes one of the defendants in this case.

It is admitted that the driver of the car on the day in ques-
tion was J. A rthur H ayes another orie of the defendants m

A ppe ar anc e s  :

this case.
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Dr . L eo. H. Joy ce , sworn as a witness on behalf of the olain- 
tiff, testifies as fo llo w s: ^

D ir e c t  E x a m in a tio n  by M r. Stic/cel.

Q . You are a practicing physician? A,. Ia m .
Q. W here? A . A t Passaic.

0 . A re you a graduate o f any college ? A  Yes sir *
Q. W hat college? A . Cornell. ’ '

Q. H ow  long have you been practicing? As W ell I have 
had quite a little experience in thirteen years. * J(

Q. Do you know Florence Missell the plaintiff in this case ? *
A. I do.

Q. Did you attend her at any time ? A, I did.
Q. W hen ? A . In the latter part of August.
Q. W here did you attend her? A , O n ¿he Delawana 

road, Delawanna.

The C o u rt: Just tell us what you found was the matter with 
her.

The W itn ess: She had a fractured clavicle or shoulder 
blade.

The C o u rt: W hich shoulder blade ?
The W itness ; The left.
The C o u rt: W here abouts ?
I he W itness: W hy, right by the spinus process.
The Court: Just indicate to the Jury where that is.
The W itness: (Show ing) Right here, and a bruised nose, 

bruised abdomen, bruised elbows and this portion of the face 
right below the eye over the maler bone.

The C o u rt: W hich eye ?

dhe W itness: Both were a little bruised and particular on 30 
tbe right side of the temple and the head.

Q. H ow  long did you attend her ? A. Four weeks, about 
four weeks.

Q. Has she any scars ? A. She has a scar on the right 
*ide of the temple.

The C o u rt: H ow  did you leave her. what is her condition 
now ?

The W itn ess: W ith the exception of the scar I left her all 
right.

The C ourt: Did this fractured shoulder blade heal?
The W itn ess: Completely.
The C o u rt: So she is completely cured now ?
The W itn ess: W ith the exception of the scar on her face.
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The Court:: Y o u  do not call that anything do you? How 

old is the girl about ?
The W itn ess: S ix  and a half years I believe.
T h e C ourt: W ell, that is not permanent, is it?
The W itn e ss : W ell, it might go away, I could not say it 

is not much of a scar.

C r o ss  E x a m in a tio n  by M r . H a y es.
Q. That scar you speak of, is that in such a position that 

! o it can be seen when the girl’s hair is combed ?
The C o u rt: W e will have the girl here, that is better than

the doctor’s testimony.
M r. S tick e l: W e admit, if your H onor please, that she is 

completely well now.

Fr a n k  V e r n iEr o , sworn as a witness on behalf of the Plain-

tiff, testifies, as follow s:

D ir e c t  E x a m in a tio n  by M r. S t ic k e l.

20 Q. W here do you live? A . O n  the Delawanna road.
Q. Do you know Fran k M issell? A . W ell, I want an in-

terpreter-because I don’t understand pretty good English.
Q. Y ou  want an interpreter? A. Y es, sir.
Q. W h a t language do you speak? A. I speak Italian. 

The W itness is withdrawn.

M a r t i n  Ve r n iEr o , sworn as a witness on behalf of the 
Plaintiff, testifies as fo llo w s:

D ir e c t  E x a m in a tio n  by M r. S tic k e l.

3 °  Q. W here do you live ? A . A t  Delawanna.
Q. W here is that with reference to the home of Frank 

Missell ? W here is your home with reference to the home of 

Frank M issell? A . Right next door.
Q. ¡On what road is it? Aj. The river road.
Q. Do you know Frank M issell? A. Y es, sir.
Q. Do you know his daughter, Florence M issell? A.Yes,

sir. . .
Q. H ave you any knowledge of the collision with an au o-

mobile in which she was struck ? A . Y es, sir.
Q. Tell us what you know albout it.
The Court: W hen was this?
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The W itn ess: I don’t remember the date.
The C o u rt: Do you remember the day of the week ?
The W itn ess: No.
The Court: W as it last A ugust?
The W itness: I am not sure. I don’t remember.
Q. W as it last Summ er? A. Yes, sir.
The Court: W hat time of the day was it?
The W itness :- In the afternoon, I guess.
The C o u rt: Tell us what you saw?
Mr. H ayes: Is it clear enough that that is the same acci-

dent on which the suit is based ?

The Court: It may not be but we have got it as near as 
we can get it from  him. They have got to connect it of course.

The C o u rt: Tell us what you saw.
The W itness: W §11, I was working in front of my house, 

I was laying a concrete sidewalk and I heard a woman holler 
in an automobile so I happened to turn around and I saw the 
girl was just getting hit with the automobile and when the 
girl got hit the automobile stopped about seventy-five or eighty 
feet away.

Q. W hich way was the automobile going? A . The auto-
mobile was coming towards Passiac.

O. W here was the girl when she was struck? A. Oppo-
site her home.

O. H ow  far did the car go after the automobile struck her? 
A. About seventy-five or eighty feet.

The Court: W hat part of the car struck her?
The W itn ess: The front part.
The Court: W hich side, the right or the left?
The W itn ess: W ell, less to the right.
The C ou rt: W hat, was the girl doing?
The W itn ess: She was trying to get across to go to her 

house.
The Court: W as it light or dark?
The W itn ess: It was light.
The C o u rt: Ho w far were you from the girl? :
The W itn ess: About seventy-*five or eighty feet.
The C o u rt: H ow  far was the girl from the automobile 

when you first saw the automobile?
The W itn ess: She was about one hundred and fifty to two 

hundred feet away.
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The C o u rt: And did you see the automobile and the girl

at that time?
The W itness: Yes. sir.
The C ourt: H ow  fast was the automoblie running?
The W itn ess: I could not tell exactly how many miles it 

was going an hour.
The C o u rt: W as it going fast or slow?
The W itness: It was going fast.
The C o u rt: W h at if anything was there that obstructed the 

IO view of the driver of the automobile between the automobile 

and the girl?
The W itn ess: W hat is it?
The C ourt: W as there any obstruction between the auto-

mobile and the girl to prevent the driver o f the automobile

from  seeing the girl?
The W itness: W ell, of course------
The C o u rt: Did you see anything ?
The W itness: Y es, sir.
The C o u rt: W hat was it ?

20 The W itness: The girl was trying to cross.
The Court: W as there anything between the girl and the 

automobile so that the driver could not see the girl ?

The W itness: No, sir.
O. W hat was done with the girl after the accident.

A. I don’t know.

C r o ss  E x a m in a tio n  by Mr. H a y es.

Q. Y ou  say at the time you saw the girl and the automo-
bile, the girl was about two hundred feet away from the auto- 

3 °  mobile, isn’t that what you said? A . Y es, sir, one hundre

and fifty feet to two hundred feet.
Q. A re you sure it was two hundred feet? A. Yes, sir. 
Q. A t that time what was the girl doing? A . She wa>

trying to go cross to go to her home. '
Q. H ow  far across the road had she gotten at that time. 

A . W ell, she was about the centre, most to the right though. 
Q. Then she w as coming back toward her house? -

Y es, sir. ,
Q. .And the automobile was two hundred feet up the roa

away from  her ? A . Y es, sir.
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Q. W hat part of the road was she on when the automobile 
struck her? A„ W hat part of the road?

Q. W as she doing any moving at all? A . W ell, she was 
coming across.

Q. She was walking across all that time? A . Yes, sir.
Q . H ow  wide is the road right there ? A . Around seventy- 

five or eighty feet from  one end of the field to the fence.
Q. H ow  about the road, the traveled part of the road, how 

wide is that ? A . Around sixty-five I guess.
The C o u rt: Sixty-five what, feet ? 10
The W itness: Yes, sir.
Q. IH'ow far from  the right hand edge of the traveled road 

was the girl when you saw the automobile two hundred feet 
away from her? Y ou  say at the time you saw the girl she 
was a little more to the right and the automobile was two hun- • 
dred feet up the road. Y ou  know where the girl was, she was. 
a little more to the right of the road, wasn’t she? A. W hen 
getting- hit?

Q. You  say you were laying concrete sidewalk in front of 
your house? A . Yes, sir. 20

Q. And you heard the woman scream? A . Yes, sir.
Q. H ad  you seen the car before that? A . Yes, sir.
Q. H ow  much before that had you seen this automobile 

that struck Florence Missell ? A . One hundred and fifty to 
two hundred feet away before the automobile struck the girl.

Q. W h y is it you say in direct examination that your at-
tention was called by hearing a woman scream? A. W ell, I 
heard her screaming and I saw that they were wo hundred 
feet away just when the woman was hollering.

Q. That is when the woman screamed she was two hun- 3 °  
dred feet away from the girl? A . Yes, sir.

M a r y  M isseel , sworn as a witness on behalf of the Plaintiff, 
testifies as fo llo w s:

D ir e c t  E x a m in a tio n  by M r. S tick e t.

Q. Y ou  are the mother of Florence Missell the plaintiff 
in this case? A . Y es, sir.

Q. Did your daughter have an accident in August, 1912?
A. Yes, sir, the twenty-ninth of August.

The C ourt: W hat day of the week was that?
The W itn ess: Thursday.

s t a t e  U W a t f
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Q.  W h e r e di d t h e a c ci d e n t h a p p e n ?  A .  Oi n t h e Ri v e r 

r o a d, D el a w a n n a.

Q.  W h e r e i s t h a t wit h r e s p e c t t o y o u r h o m e ?  A.  J u st 

p a st it, ri g h t p a st m y h o m e, ri g h t o n t h e R i v e r r o a d.

Q. Di d y o u s e e t h e a ut o m o bil e hit y o u r d a u g ht e r ? A. N o,

I di d n ot s e e it. ■  .
Q.  W h e n di d y o u fi r st s e e t h e a u t o m o bil e ?  A .  I s a w it 

w h e n it w a s a b o u t t h r e e h u n d r e d f e e t a w a y, I g u e s s.

Q.  A b o u t t h r e e h u n d r e d f e e t a w a y f r o m y o u r h o m e, w h e n 

I O y o u fi r st s a w t h e a u t o m o bil e ?  A .  Y e s. si r.

O . W h e r e w e r e y o u ?  A . I n t h e b a c k y a r d t a ki n g cl ot h e s

o ff t h e li n e.
O.  H o w w a s t h e a n t o m o bil e r u n ni n g at t h a t ti m e ?  A.  It 

w a s r u n ni n g a t q uit e a g o o d r ati e a t t h a t ti m e.

O.  H o w m a n y p e o pl e w e r e t h e r e i n t h e a u t o m o bil e ? A. I 

t hi n k t h e r e w e r e t w o l a di e s a n d t w o o r t h r e e m e n, I a m n ot 

s u r e.
O.  D i d y o u s e e a n y t hi n g u n u s u al h a p p e n w it h t h e a ui u m u- 

bil e ?  A .  I s a w o n e o f t h e l a di e s g e t u p i n t h e a ut o m o bil e,

2 0  s c r e a m a n d t h r o w h e r h a n d s u p.

Q.  W h e r e wit h r e s p e c t t o y o u r h o u s e w a s t h e a ut o m o bil e 

at t h a t ti m e ?  A *  T h r e e h u n d r e d f e e t I s h o ul d s a y.

Q.  D o y o u u n d e r s t a n d m y q u e sti o n, I a s k e d y o u w h e r e t h e 

a u t o m o bil e w a s wit h r e s p e c t t o y o u r h o u s e at t h at ti m e ?

M r. H a y e s :  S h e s ai d t h r e e h u n d r e d f e e t a w a y.

T h e W i t n e s s :  N o, n ot w h e n s h e st o o d u p a n d s cr e a m e d.

Q.  T h a t i s w h a t I a s k e d w h e r e t h e a u t o m o bil e w a s w h e n 

s h e st o o d .. u p a n d s c r e a m e d ?  A .  I g u e s s a b o u t o n e h u n d r e d 

a n d fif t y f e et.

T h e C o u r t :  D i d y o u s e e Fl o r e n c e t h e n ?

3 °  w i t n e s s :  N o, I c o ul d n ot s e e f r o m w h e r e I w a s. I

c o ul d n ot s e e w h o w a s i n t h e s t r e e t at all.

Q. W h e r e di d y o u s a y t h e a u t o m o bil e w a s at t h at ti m e ? 

A . M a y b e a h u n d r e d a n d fif t y f e e t a w a y s o m e t hi n g li k e t h at.

Q.  W h a t di d y o u d o ?  A .  I w a s i n t h e b a c k y a r d of t h e 

h o u s e a n d I r a n a r o u n d i n t h e f r o n t t o. s e e w h o w a s o ut i n t h e

s t r e e t o r w h a t w a s h a p p e ni n g.
Q.  W h a t di d y o u s e e ?  A .  B y t h e ti m e I g o t a r o u n d t h er e

I s a w a y o u n g m a n pi c k h e r u p i n t h e st r e et.

Q.  Y o u s a w hi m pi c ki n g y o u r d a u g h t e r u p i n t h e st r e et 

t h e y w e r e pi c ki n g y o u r d a u g h t e r u p ? A. T h e y o u n g m a n



Mar y  M is ser l —Cr oss. 21

was . picking her up in the street by the time I got around to 
the front of the house.

O. Did you see the automobile? A| Yes, it was up the 
road a little ways at V erniero’s house.

O. Would you recognize any of the people who were in the 
car if you saw them? A . There is one young man who 
picked her up I could recognize. I was too excited to notice 
the other ones.

Q. W hat was the matter with Florence?
The C o u rt: I guess there is not any dispute about that, j q

Mr. H ayes: I do not think there is any dispute about it.
The Court: She has gotten well hasn’t she?
The W itness: She is well now, only her eyes always bother 

her.

The Court: H er collar bone has gotten all right?
The W itness: Yes, sir.
The C o u rt: She is all right as far as you can see ? Isn’t 

that right.
The W itn ess: Only a couple of scars that is all.
O. She was home from school as a result of this accident ? 20

A. She was home for a long while.
Q. H ow long ? A . School had just started and she did 

not go for a couple of months, I guess three months.
Q. W as she confined to her bed? A . Yes. sir.
Q. H ow long? A . T w o weeks we had to stay up with 

her, take turns staying up at night.
Q. That is took turns staying up with her at night for two 

weeks? A . Yes, sir.
O. Did you have a doctor? A. *Yes, sir we had Dr. Joyce.
Q. Did he render a bill? 3 °
Mr. H a y e s: That is objected to, it is not recoverable in 

this suit.

Objection sustained.

C ro ss  E x a m in a tio n  by M r . H ayes.

Q. W here is the yard that you were speaking of where you 
were hanging up clothes ? A. Right in the back of my house.

Q. H ow  wide is your house ? - A . I could not say,I guess . 
seventy feet, something like that.
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Q. Does your yard run all across the back of your house? 
A . Yes. the back yard.

Q . W hich side of your house do you go into your entrance 
or gateway the right or left hand side facing the house? 
A . The right.

Q. H ow  far away from the gate were you when you first 
saw the automobile? A . It was away down the road about 
three hundred feet maybe more.

Q. No, when you first saw the automobile? A , Over
IO three hundred feet.

Q. ¡How far away from the path that leads in along side 
of your house were you when you first saw the automobile? 
A. W hen I saw the lady scream.

Q. H o w  far were you from  the path leading into the side 
of the house? A . Oh, maybe five hundred feet.

O. In which direction r A . W a y  in the back of the house.
Q. H ow  many automobiles pass your house in a day? A. 

They go past there all day long.
Q. H ow  many of them about? A , I don’t know.

20 Q. So many that you could not keep track ? A . So many 
goes past the river road, they come from all over, Passaic, 
N ew ark and all over.

Q. Do you make it a habit to look and see the automobiles 
that pass? A. No, sir.

Q. H ow  is it you happened to look at this one? A. T 
just happened to be looking towards the road, the line was to-
wards that w ay and the clothes were on the line and I saw the 
lady stand up in the automobile, throw her hands up and 
scream.

30 The C o u rt: There is not any dispute really but what the 
child was struck by the automobile is there ?

Mr. H a y e s : No, not that, but this lady testified she saw the 
automobile three hundred feet away, and now she tells you the 
reason she saw it was the lady screamed.

The C o u rt: There is not anything in her testimony which 

attaches any liability.

The W itn ess: I say three hundred feet away. That is 
what made me come out front to see what was the trouble, 
when I saw the lady standing up in the automobile.
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I-1 eo i.En c e  M i s s EEE, the Plaintiff was brought to the witness 
chair and shown to the Jury but owing to her youthful ap-
pearance the Court directed that she be not sworn.

E xam in ed  by M r. S t ic k  el.

Q. W ere you hit by an automobile? A. Yes, sir 
Q-. W hat were you trying to do when you were hit by the 

automobile? A ; T ryin g to cross the street;
O. W hat did you do before you went to cross the street?

A. I looked and saw a big truck------
Mr. H ayes: Does Florence forget the rest of it?
Q. Just tell us what happened when you looked and saw a 

big truck and what else? A . And I looked and I did not 
see any more"and I went across and I got hit.

0 . You did not see any more and you looked and went 
across and you got hit? A . Yes, sir.

O. A re you all well now7? A. Yes, sir.

E xam in ed  by A ir. H a y es.

Q- W ffen was it you saw the truck, which way were you 
going when you saw the trade, do you remember? A. Going 
to cross the street.

Q. Going from your house over the other way ? A. Yes, 
sir.

12- D  that the time you wrere hit when you were going to 
cross in that direction? A . (N o answer.)

Q. Y ou  came out of your yard didn’t you? A . Yes, sir. 
Q. And you went to cross the road? A . Yes, sir.
Q . Is that the time you saw the truck when you w7ere going 

across? A . Yes. sir.
O. Y ou waited for the truck to pass? A. Yes, sir.
Q.- Then, did you get across all right that time? A . Then 

I went across. I looked and did not see anything more.
Q. Y ou  got across all right that time did you? A. Yes, 

sir.

O. A nd was it when you w7ere -coming back that you got 
hit? You  were going across from your house to the other 
side of the road and you got across all right is that correct? 

Mr. S tick e l: She said she got across as I understand it.
The Court: It is necessarily inaccurate but I will let her 

tell her story.

Q. I would like to have you tell your story just how you
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did. . Tell how you went across, you saw a big truck and 
waited for it to go past? (N o answer.)

H ow old are you ? A . Seven.
Q. Do you go to school? A . (Yes, sir.
Q. Do you go to church? A . Y es; sir.
Q . W hat church do you go to? A . Protestant.
Q. Do you know what it is to tell a Story, what would 

happen to you if you told a bad story, do you know what it 
is to tell a lie? A . Yes, sir.

IO O. W hat does it mean? W here would you go if you told 
a lie? A . (N o answer.)

Q. Just tell m e what happened when you got out of your 
gate? Did you have anything in your hand? A . No, sir.

Q. W ere you carrying anything in your hand at all? A. 
No, sir.

O. W hat were you going across the road for? A. To 
call on A m y Oeochel.

Q . Did you see anything? A , No.
Q. Did you get across? Did you get all the way across?

20 A . No, sir.
Q. W hy didn’t you? A . (N o answer.)
M r. Stidkel: W hy didn’t you get all the way across? Why 

didn’t you get all the w ay across to see A m y Goechel? Do 
you know ? A . (T h e child shakes her head, “ N o.” )

Fr a n k  M t ssELE, the Plaintiff, sworn as a witness on his own 
behalf, testifies as follows:

30

D ir e c t  E x a m in a tio n  by M r. S  ticket.

Q. Y ou  are the father of Florence M issell? A . Yes, sir.
Q. Did you see this accident ? A . I did not.
Q. W here were you when it happened? A . In the yard.
Q . In your yard? A . Yes, sir.
Q. W hen did you first learn of the accident ? A . By the 

w ife running in the yard and saying to me. “ H urry out some-
one has killed Florence.”

Q . W hat did you do ? A . W h y I did not know who killed 
her, I grabbed the gun and ran out with the gun.

Q. Did you see the automobile? A . I saw it probably 
seventy-five or a hundred feet away from  my house..

Q . Did you get the number of the automobile? A„ Yes, 

sir.
O. W hat is it ? A . 22600.
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Q. Did you see any of the people in the car? A. I saw 
one young gentleman carrying the girl in, he said to me he did 
rot do, it, “ I did not do it.”

O. Do you recognize anybody here in the Court Room 
who was in the car ? A . I see one lady here I recognize, yes.

O. Did you have a doctor for Florence? A . Yes. sir.
Q. W hat is the frontage of your house? A. The frontage 

of the building itself or the property.
Q- Yes, of the building ? A. Probably twenty- two feet.
O. W hat, is your entire frontage including the fence? A. I0  

Including the fence about three hundred and sixty feet.
O. I mean the frontage on river road ? A. On river road 

yes, three hundred and sixty feet.

Q. The house is twenty-two feet ? A. About twenty-two 
feet. ,

The Court. W ho was it that carried the child in do you 
1-now? A. I do not know the gentleman’s name but I think 
he is sitting over there.

The C o u rt: Wrhere ?
The W itn ess: The centre one. 20
The Court: (T h e man indicated is asked to stand up.)
The Court: Is that the one?
The W itness: I could almost swear to it.
The 'Court: (Addressing the man who stood up.) W^ere 

y<?u th§ man who drove the automobile?
The m an : No, I carried the child in.
The Court: W'hat is your name?
The M an: James A . Harkens.
The Court: (T o  the witness.) The child has gotten en-

tirely well now hasn’t she? 30
The W itn e s s : A s far as I know, yes sir, only she com-

plained last W inter that it pained her in her eyes that is the 
only thing.

The Court: You cannot see anything the matter with her 
looking at her?

The W itn ess: No, only there is a little bit of a scar there.
I have never examined the child since she went to school again.

Plaintiff rests.

The C o u rt: Y ou  haven’t proven who the Defendants are.
Mr. S tick e l: I think they will be admitted.
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It is. admitted that J, Arthur Hayes was the driver of the 
automobile and Edward R. Hayes was the owner.

Plaintiff rests.

IO

20

3°

Mr. Hayes : I desire to move for a non-suit in favor of Ed-
ward R. Playes. It is shown that Arthur Hayes was the driver 
and Edward R. Hayes was the owner of the car but the mere 
fact that there is an admission that he was the owner of the 
car does not make him liable for a tort, the car was in the 
hands of someone other than the owner and will not bind the
owner.

The Court: But that is a substitute defence. The only 
liability in the case now is that one of these witnesses, Martin 
Verniero, saw the car coming at a rapid rate of speed in broad 
daylight and there was nothing to intervene between the driver 
and the girl and that he could see her, now that is some evi-
dence from which the Jury might infer negligence. Now it 
is admitted that one of them is the owner and the other one is 
the driver and if the driver was not on the business of the 
owner that is something to be shown.

Mr. Hayes : That is not for the defendant to show.
The Court: I think there is enough to go to the Jury and 

I deny the motion on the gronud that t h e r e a  questjamof 
fact involved.

Motion denied : Defendant excepts.

Edw ar d  R. H aye s , the defendant, sworn as a witness on 
his.own behalf, testifies as follows:

Direct Examination by Mr. Hayes.
Q. Where do you live? Af. New Brunswick, New Jersey 
Q. Oh August twenty-ninth-----
The Court: It is already admitted that he is the owner of 

the car.
Q. On August twenty-ninth was the automobile owned .by 

you taken with your express permission from the garage? A. 
No.
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Q. Did.you know it was taken that day? A. Not posi-
tively. ‘ f

Q. V\ hen did you first learn that the car had been taken 
out? A. 'When I came back from Court that day.
, 0 . At that time did you know who had taken it ? A. Not 
until I was told.
. The Court: Who had it out that day?

The Witness : My son.
The Court : J.- Arthur Hayes ?
The Witness: Yes, sir.
The Court: Had he. been accustomed to take this machine 

out from time to time?
The Witness : Yes, sir.
ihe Court: With your permission?
The Witness: Sometimes with it and sometimes without it. 
li e Court: Did you know that he-had been accustomed 

to taking it out ?
The. Witness: Yes, sir.
The Court: W7hen did he take it out the time before this? 
The Witness: Oh, possibly that same week.
I he Court: And that was done with your consent ?,
The Witness: Well, I did not refuse him.
The Court: You knew that he had it?
The Witness: -Yes, sir.
Q. Was he on your business that day? A. No, sir.

Cross Examination by Mr. Sticket.

Q. Did you know who he had in the car that day? A. 
Not until they returned.

Q. Do you know now? A. Yes, sir.
Q. Who did he have in the car ?
Mr. Hayes: Objected to as improper. He says he knew 

when he returned if it is heresy evidence I object to it.
The MTtness: I did not see them in the car.
The Court: Do you know anything about it except what 

somebody told you ?
The Witness: Only what my son told me; I did not see 

them going or corning.
Q- Where is your garage? A. In my yard.
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Mar y  I. Haye s , sworn as a witness on behalf of the De-
fendant, testifies, as follows:

D ir e c t  E x a m in a tio n  by M r . H a y e s .
Q. Are you the wife of Edward R. Hayes the previous 

witness? A. Yes, sir.
Q. 'Where do you live? A. New Brunswick, N. J.
O. On August twenty-ninth or on the day on which this 

accident occurred how did you happen to become a passenger 
in the automobile? A,. Well, Arthur was going-----

The Court: Who is Arthur?
The Witness: J. Arthur Hayes the driver, my son.
The Court: Is he your son ?
The Witness: He is my son.
The Court: Edward R. /Hayes’s son? A. Yes, sir.
The Court: He was driving the car ?
The Witness : Yes, he wanted to go down to Passaic to 

see a friend and asked me how I would like to go with him 
I said, I would be delighted and so we made arrangements 
to go.

Q. What time that day did you leave your house? A. 
We left anytime between half past ten and a quarter to eleven.

Q. What time was it when the accident happened? A. 
Why I should judge between quarter past two and half past 
two, I do not know just the time because I did not have any 
time at the time.

O. Had you made any stops between New Brunswick and 
the place of the accident? A. Yes, we stopped about fifteen 
minutes at Newark just outside of the'City of Newark, it was 
just one o’clock.

Q. How far was that from the scene of the accident? A.
I do not know, I do not think it was very far.

The Court: This was not a pleasure ride was it?
The Witness: Well, he was going on a visit and he wanted 

us to go with him.
O. Who else was in the car? A. My daughter and a 

friend of hers and this young man a friend of his.
The Court: What part of the car were you sitting in, the 

front or the behind?
• The Witness: I was sitting in the back on the left hand 
side.

The Court: Did you see this occurrence?
The Witness: I did not until after, no, I saw a little girl
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: st a n di n g' i n t h e r o a d a n d I j u d g e d s h e w a s g oi n g t o st a n d t h er e 

[■' till w e p a s s e d b ut j u st a s w e g ot u p t o h e r s h e w e nt t o pi c k u p 

[ s o m et hi n g a n d w h e n s h e pi c k e d it u p s h e w e nt t o o n e si d e a n d 
I we k n o c k e d t h e littl e gi rl d o w n.

T h e C o u rt: H o w f a r w e r e y o u f r o m h er w h e n y o u fir st 
[' s a w h er ?

T h e Wit n e s s:  I c o ul d n ot s a y, a b o ut t w e nt y-fi v e f e et I 
| s h o ul d s a y.

T h e C o u r t: H o w f a st w a s t h e c a r r u n ni n g t h e n ?

T h e Wit n e s s: W e w e r e g oi n g a b o ut ei g ht mil e s, g oi n g v e r y  1 Q 

| sl o w b e c a u s e t h e r e i s a b a d t ur n a n d y o u g e n e r all y sl o w d o w n 
[ at e v er y t ur n.

T h e C o u rt: Y o u d o n ot k n o w w h at Fl o r e n c e w a s d oi n g 

| aft er y o u fi r st s a w h e r u ntil t h e ti m e t h e c a r st r u c k h e r ?

T h e Wit n e s s: S h e st o o p e d d o w n f o r s o m et hi n g a n d w h e n 

I s he pi c k e d it u p s h e s o rt of m a d e a m o v e t o g o t o t h e ri g ht.

T h e C o u rt: W hi c h p a rt of t h e c a r hit h e r ?

T h e Wit n e s s: T h e ri g ht h a n d si d e i n f r o nt, 

d h e C o u rt: I n r ef e r e n c e t o t h e c e nt r e of t h e r o a d w h e r e 
I w as s h e ?

r , 2 0 
T h e Wit n e s s: S h e w a s o n t h e ri g ht h a n d si d e.

T h e C o u rt: A b o ut h o w f a r f r o m t h e c e nt r e ?

: T h e Wit n e s s: I c o ul d n ot s a y b e c a u s e I di d n ot t a k e a n y 

F p arti c ul ar n oti c e, w e w e r e b u s y t al ki n g a n d I di d n ot t a k e 

I a ny p a rti c ul a r n oti c e, I di d n ot d r e a m of s u c h a t hi n g. 

t  T h e C o u r t: A n d y o u r s o n w a s d ri vi n g t h e n ?

I h e [ Wit n e s s: M y s o n w a s d ri vi n g t h e c ar, y e s.

Q. A t t h e ti m e y o u l a st s a w Fl o r e n c e w a s s h e di r e ctl y i n 

fr o nt o f t h e a ut o m o bil e ? A. N o, s h e w a s n ot.

Q. H o w w a s s h e ? A. S h e w a s o n t h e si d e a n d s h e w e nt 3 ^
J t o pi c k u p s o m et hi n g a n d t h e n m a d e a m o v e t o t h e si d e.

Q. A t t h e ti m e, h o w f a r w e r e y o u a w a y f r o m h e r ? A. I 

| s h o ul d t hi n k f r o m a b o ut h er e t o t h e d o or, I c o ul d n ot t ell y o u 

[ s he w a s o n t h e ri g ht si d e of t h e c ar.

Q- If Fl o r e n c e h a d st a y e d w h e r e s h e w a s a n d t h e c a r

I h a d c o nti n u e d o n a st r ai g ht li n e h o w f a r w o ul d t h e c a r c o m e 

f fr° m h e r ? A. Fi v e o r si x f e et I s h o ul d t hi n k, p r o b a bl y 
[ mor e.

i Q. S h e w a s fi v e o r si x f e et t o t h e ri g ht of t h e c a r ? A. Y e s.

[ Q. W h e n di d y o u fi r st k n o w t h at y o u h a d st r u c k Fl o r e n c e ?

N ot u ntil A rt h u r t ol d m e, w e w e r e b u s y t al ki n g a n d t h e n
I I s cr e a m e d.
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Q. What did he say?1 A. He said, “ Ma I have struck a
girl.”

Q. Did he say it nice and quietly? 1Y  No, he did not, of
course he did not.

O. How 'far did the car go, did you feel any jar in the 
car? A. No, I could not say I did, I do not 'know.

O. But you did not see the girl and the car actually come 
together? A. No, I did not.

Q. Was the car going or stopped when he said that? A.
IO It was stopped, we stopped immediately. It went, well, I 

should say about ten.feet and we stopped when we hit the girl.
Q. Was it directly in front of her house? A . Well. Yes.Q. Do you know where she lives? A. Yes, sir.
O. ¡Was she directly in front of that? A. No, I think 

she was about five feet to the other side five or ten feet.
O. Did the car remain there all that time or was it moved? 

A. It was moved.
Q. B(y who if you know? A. No, I do not know, it was 

moved down further.
20 Q. Did you get out of the car immediately? A. Imme-

diately, yes, sir.
Q. Where did you go? A. I was going to see what 1 

could do for the little girl, ¡but a gun was pointed toward 
me and I did not go any further.

Q. Did you attempt to go into the house? A. Not after 
that.

O. Well, before, that? A. Yes I did, I opened the gate,
I was going in and I said to the man, I asked him, I said, ‘‘Is

‘the little girl hurt.” and he made a dive at me with his gun so
that I returned, he said that he would shoot all of us, it did rot 

30  . .
make any difference, I tried to. talk with the man and reason
with him but he did not listen to me, if a automobile would
not have come we would have been killed.

O. Did he point the gun at you? A. He certainly did, he 
pointed it at me and he has made me a wreck ever since.

O. Is.that the man there? A. Yes, sir.

Cross Examination by Mr. Stick el.
Q. Did you say anything to Mr. Missell? A|. I certainly 

pleaded with Mr. Missell to keep patient and I would see 
what could be done with the girl but he did not, he said he 
would shoot me and would shoot the whole party.
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Q. Did you say you would furnish a doctor? A. No I 
did not say that, I  said I  would see what was the matter with 
the little girl and see whether anything else could be done.

Q. When you saw this little girl in the street did you blow 
your horn? A. I did not, the driver did.

Q. Did you hear him blow the horn? A. Yes,, sir.

0 . How far away would you say you were at that time? 
A. I would judge from here to the door when the little girl 
was standing there when I first noticed her.

0 . Were you in front of the Missell house at that time? 
; A. No, not in front she was opposite her own house.

0 . Where were you with reference to the Missell house at 
the time you saw the girl? A. We were about twenty five 
feet off or maybe further I have not any idea I can not judge.

0 . Twenty-five feet ? A. Probably or maybe fifty I could 
r.ot say to the right, when she past.

Q. Did you at that time stand up in the car and scream ? 
A. I did not, not until J was informed she was hit.

Q. Have you ever been out driving with your son before ? 
A. I have.

Q. Has your husband been along? A, Sometimes. No.
I do not believe we have ever been out together, I don’t know.
I don’t remember.

Q. Have you ever been out in the car with J. Arthur 
Hayes when he was driving it and you and your husband have 
been passengers? A- No, sir.

Re-direct E x a m in a tio n  by M r . H a y es.

Q. Who else in the family drives that car besides J. Arthur 
Hayes. ;

Mr. Stickel: When now or then?

Q- At that time ? A. At that time him and Francis.

Q. Asnyone else besides Arthur? A. And Arthur’s other 
brother Francis and you.

Q. Does your husband drive it? A. Yes, my husband.



M  ARGAREÍ'f A M c G o VERN— DIRECT.32

Mar g ar kt t a  Mc Govern , sworn as a witness on behalf of 
the Defendant, testifies as follows:

Direct Deamination by Mr. Hayes.Q. Where do you live? A. New Brunswick, N. J.
Q. Do you recollect being on a auto trip in August last? 

A. Yes sir, I do.
Q. At whose' invitation were you present? A. Miss Me- 

litta Hayes.,
10 Q. Who else was in the car? A. Mrs. Hayes, J. Arthur 

Hayes and Mr. Harkens.Q. What time did you leave New Brunswick? A. The 
party called for me shortly after half past ten.

Q. Do you recollect this occurrence of little Florence Mis- 
sell being hit ? -A. As far as— —  .

The Court: Do you recollect it?
The Witness: Well, I recollect it, some of it yes, I did nut 

see the child hit.
The Court: What part of the car were you sitting in?

20 The Witness: I.was sitting in the back on the.right hand 
side.

The Court: Tell us what you saw?
The Witness: We were coming up the road just after 

crossing the railroad trestle and of course the car was going 
slow at the time on account of crossing the tracks, as we ap-
proached I saw a little girj but I did not see her coming out 
of the gate but I saw her cross the road with a bundle of 
papers which she deposited in the gulley beside the road.

The Court: How far was the machine from her when she
crossed the road ?30 _i

The Witness: I am not a judge of distance but I should 
judge as far as the width of this room, this way.

The Court: How far would you gauge that?
The Witness: I do not like to say because I am not a judge.
The Court: Would Counsel say one hundred and fifty 

feet.
Mr. Stickel: About two hundred or two hundred and fifty 

feet.
The Court: Then you gauge the width of the room about 

two hundred feet.
O. When she crossed the road? A. When she crossed the 

road to the gulley she started back and on her way across she 
dropped a paper and she started back and stooped to pick up
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the paper at that time we were about fifty feet from her when 
she stooped and she was clear of the car ? A. I saw noth-
ing else. We were talking. I did not dream of an accident 
and I did not see what Florence did.

0 . Was the horn sounded on the car before the accident? 
A. A es it was sounded when she started to cross the road.

0 . How far were you away from her at that time? A. 
I should judge about fifty feet.
, Q. lh a t was about the time she stopped to pick up the 
paper that she dropped? A. Yes, sir.

The Court: How far did the car run after it struck her? 
1 he Witness : A very short distance.
Q. What is your idea of a very short distance in feet?

 ̂ The length of this room? A . No, we stopped shorter than 
that.

0 . From where you are sitting to the railing? A. Not 
quite. The first rail. I should not say that but up to the desk 
here where Counsel is sitting.

The Court : Say fifteen or twenty feet.
Mr. Stickel : Twenty or twenty-five feet.
The Court : Say about twenty feet.

C ro ss  E x a m in a tio n  by M r. S tick e l.

Q. That trestle you spoke of that is quite a distance 
from the Missell house, isn’t it? At I cannot say just how 
far, I know we had crossed and we were talking at the time 
and I did not really notice how fast we were going. I know 
we crossed the trestle and there was a decided turn in the 
road just a short distance ahead.

Q. What do you call a short distance ? A. I will have to 
repeat it again, the width of this room or probably the width 
and half again,

Q. The turn you speak of was about the width of this 
loom away from the trestle? A. No, from where we were at 
the time of the accident.

Q. How far from the point of the accident was the trestle 
that you speak of? A ’. Well quite a considerable distance 
back.

Q. About the same distance, about the distance of this 
room ? A. - No, I think it was further back than that.

Q. You saw the child crossing the road? A. Yes, sir. 
Q. Was she coming from her house or going towards it?
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A. I saw her coming from her house, I saw her go cross and 
back again towards her house, both times.

O. W hen you saw her then you say she was struck as she 
was going back to her house? A . I presume she was, I saw 
her stoop, I did not see her struck.

Q. A t the time you saw her she was turned toward her 
house? A . Yes, but stooped to pick something up, to pick 
the .paper up.

O. Facing her home? A . Y es, sir.
IO Q. 'You did not see her coming from her house toward the 

road? Au Yes. I did not see her coming out of the gate 
but I saw her cross the road first.

Q. She went entirely across? A. Yes, sir.
Q. A nd then came back? A. Then she came back.
Q. A nd it was on the backward journey you saw her hit? 

A. Yes. I did not see her hit however I saw her stoop on the 
backward journey.

O. It was on her backward journey that you saw her? 
A. Yes, sir.

20 Q . A nd at that time you were how many feet away from 
her? A . I should judge about fifty  feet when I saw her 
stoop.

Q. Ajnd she had her hack to the automobile? A . I guess 
.she had.

R e - D ir e c t  E x a m in a tio n  by M r. H a y es.

30

Q. A t the time she stooped was she directly in front of the 
automobile? A . No, she was not, she was entirely clear of 
the automobile. That is why I did not pay any further atten-
tion to her, we were busy talking in the back and I did not 
dream of the car coming in contact with the child.

Q . H ad the driver given warning that the car was coming? 
A . Y es, he sounded the horn.

R e -C r o s s  E x a m in a tio n  by M r. S t ie b  el.

Q. Prior to that? A . Prior to that, yes.
Jame s  A. H a r ke ns , sworn as a witness on behalf of the 

Defendant, testifies as fo llo w s:
D ir e c t  E x a m in a tio n  by M r. H a y es.

Q . W here do you live? A . N ew  Brunswick, N. J.



J a m e s - A. H a r k e n s —- D i r e c t .
3 5

Q. I n A u g u st l a st d o y o u r e m e m b e r f e ei n g p a rt y i n a n a ut o-
m o bil e t ri p ? A. Y e s, si r.

O. W h o w a s p r e s e nt i n t h at t ri p wit h y o u ? A. Mr s. 

H a y es, h e r d a u g ht e r, Mi s s M c G o v e r n, M r. H a y e s, A rt h u r 
Il a y e s.

0 . B y w h o s e i n vit ati o n A v er e y o u p r e s e nt ? A'. M r. A r -
t h ur H a y e s.

Q-  t h e ti m e h e i n vit e d y o u di d h e s a y w h e r e h e w a s g o -
i n g: A. li e t ol d m e h e w a s g oi n g o n a vi sit.

Q. Di d h e t ell y o u w h o ? A. Y e s, h e t ol d m e w h o.

Q. W h o di d h e s a y ? A. Hi s si st e r i n P a s s ai c.

0 . ¡ W h at ti m e di d y o u l e a v e N e w' B r u n s wi c k ? - A. I 
s h o ul d j u d g e a b o ut h alf p a st t e n o r el e v e n o’ cl o c k.

0 . W h at ti m e di d t h e a c ci d e nt h a p p e n ? A. A b o ut b e-
t w e e n t w o a n d h alf p a st.

( X  H o w f a r i s it f r o m N e w B r u n s wi c k do A A Tn t o t h e s c e n e 

of t s. e a c ci d e nt a b o ut ? A. I d o n’t k n o w I c o ul d n ot t ell y o u

Q. H o w f a r i s it f r o m N e w B r u n s wi c k t o N e w a r k ? A. 
I d o n’t k n o w.

Q. Di d y o u n oti c e Fl o r e n c e Mi s s ell i n t h e r o a d p r o r t o 
t he a c ci d e nt ? A.  N o, I di d n ot.

Q. W h e n di d y o u fi r st s e e h e r i n t h e r o a d ? A. I di d n ot 

s e e t h e c hil d u ntil w e w e r e wit hi n fi v e y a r d s of h e r at l e a st.

.0 . W h at A v as s h e d oi n g t h e n ? A. S h e w a s pi c ki n g u p 
s o me p a p er.

T h e C o u rt: W h at p a rt of t h e c a r w e r e y o u sitti n g i n ? 

T h e W it n e s s: I w a s sitti n g n e xt t o t h e d ri v e r o n t h e l eft 
h a n d si d e of t h e c a r.

f Q- F r o nt o r b a c k ? A. F r o nt s e at. ■*.

T h e C o u rt: A n d y o u s a y y o u s a w t h e c hil d b ef o r e s h e w ^f 
str uc k ?

T h e W it n e s s: I s a w t h e c hil d b ef o r e s h e w a s st r u c k.

Q. H o w f a r a w a y f r o m t h e c a r w a s t h e c hil d w h e n y o u 

first s a w h e r ? A. O n t h e g r o u n d b ef o r e s h e w a s st r u c k.
T h e C o u r t: Y e s ?

T h e Wit n e s s: A b o ut fi v e y a r d s.

O.  H o w f a st w a s t h e c a r r u n ni n g t h e n ? A. N ot f a st e r 
t ha n ei g ht mil e s.

Q- W h at p a rt of t h e c a r st r u c k h e r ? A. W h y, t h e m u d 
g u ar d y o u c all it, I g u e s s.

Q. Ri g ht o r l eft ?
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The Court: You are the one the witness referred tc. as hav-
ing picked the child up?

The Witness: Yes, sir.
Q. When you were five yards away from her what was she 

doing? A. She was stooping to pick up a pieces of paper.
Q. Was she in front of the car? A. No, she was not she 

was on the side of the road.
Q. What did she do then? A. W hy she stood up and I 

looked out and I thought as if the child was going to wait 
10 until the car would go by and she kind of walked in front of 

the car trying to get to the other side as far as I remember,
O. Did she know the car was coming?

Mr. Stickel: Objected to.

Question withdrawn.

Q. Did she turn around and look at it or not? A. I don’t 
remember.

20 O. Was a warning sounded to her ? A. I don’t remember.
|Q. At the time you struck her how far did the car go? A. 

Well, I really don’t remerriber because I jumped right out of 
. the car.

O. When did you jump? A. I jumped immediately when 
we hit her. I did not even open the door, I jumped over the 
side of the door right over the car and ran back.

Q. You did not fall or anything? A. I did not fall no.
Q. What did you do then when you jumped off the left 

hand side? A'. What did I do? I ran right back.
O. In front of the car or back of the car? A. I ran 90

around the back of the car, down the side and then down the 
road.

Q. When you picked her up was she under the car yet? 
A. Why, the car had already gone by.

Q. {How far? A. I don’t remember, I did not look back.

C r o ss  E x a m in a tio n  by M r. S tic k e l.

Q. Did you say when you first saw Florence Missell she 
was in the road about five yards away? A. Yes, from me. 

Q. And you were seated alongside of the driver? A. Yes,
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O. What side of the car was she on ? A. She was on the 
right hand side of the road.

0 . And in the direction you were going? A. And in the 
direction we were going, yes sir.

O. So that she was on your side of the car ? A. No, that 
would be on the left hand side.

Q. What did you see her do ? A. I saw her pick up a 
piece of paper and just as soon as she picked up the paper sue 
stood up. looked at the car and. the next moment she dashed 
in front of the car and that is as far as I can remember, the j q  
car hit her and I jumped off on the side.

Q- How far was the car by this time while these events 
were happening, how far was the car going, what distance did 
it cover ? A. Why, between the time I saw the child and she 
was hit ?

Q. Yes? A. About twenty-five feet, five yards.

Mge etta  Haye s , sworn as a witness on behalf of the De-
fendant, testifies as follows:

1 v I 20
Direct Examination by Mr. Hayes.

Q. Where do you live? A. New Brunswick, N. J.
Q. - Were you present in this automobile trip in August 

last? A. Yes, sir.
Q- By whose • invitation ? A. My brother’s.
Q. That is J. Arthur HayeS? A. Yes, sir.
Q. Did he say where he was going? A. He did.
Q. Where? A. To Passaic to visit a friend.
The Court: What part of the car were you sitting in ?
The Wittj£ss : In back in the centre. 3®
Q. Did you see Florence Missell in the road before you 

struck her ? A. I saw her when she came out of her gate 
and she waited for a truck car to pass, a big automobile truck 
and when that passed she crossed over the road and threw the 
paper in the gulley and on the way over she had dropped a 
paper and she started back to pick it up.

The Court: How far was the auto from Florence when 
you first saw her about your best judgment?

The Witness: I should judge from one corner of the room 
to the other.

The Court: The width of the room ?
The Witness: From corner to corner.
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Mr. Hayes: That is more than the width then ?
The Witness: Yes, sir.
The Court: They agreed the width of the room was two 

hundred feet, that would fee three hundred feet from comer 
to corner of the room, three hundred feet.

Mr. Stickel: I should say so.
The Court: How fast was the machine running at that 

time ?
The Witness: Eight miles an hour about that.

IO  The Court: From that time on up to the time the car 
struck P'lorence was the horn sounded?

The Witness: Yes, my brother sounded the horn.
The Court: How many times ?
The Witness: I just don't remember, I remember hearing 

him sound it once or twice.
Q. What part of the car struck Florence? A. I did not 

> see what part of the car struck her, I just saw her bend down
to pick up the paper.

The Court: Was it the right or the left hand side of the 
20 car?

The Witness: It was the right hand side of of the car.
Q. When did you see her last? A. I saw her when she 

stooped to pick up the paper.
Q. H'ow far were you away then? A. About from here 

to Counsel.

It is agreed that the distance indicated is twenty feet.

Q. Alt that time how fast were you riding? A. About 
30 eight miles an hour.

Q. Had you ridden out at that time in the automoblie very 
much ? A. Several times, yes.

Q. Can you estimate the speed of a car going about eight 
miles an hour? A. I can.

The Court: You have ridden in the auto many times 
haven’t you? A. Yes, I have driven the automobile.

Q. For how long? At ^How long did I drive it?
The Court: Yes, I mean how many years?
The Witness: Well, I started to drive it last year when 

we got our machine.
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C ro ss  E xa m in a tio n  by M r. S t ic k  el.

Q. You saw Florence Missell bend down in the road? A.
Yes, sir.

Q. Which way was she facing at that time ? A. She was 
facing her home.

Q. And you were how many feet away? At 1 should say 
here to you away.

It is agreed that the distance indicated is twenty feet.
Q. Was your horn tooted thereafter? A. Well. I don’t 1(J 

just remember when he tooted it but I know he tooted it when 
she was on the road there.

O. What did she do after you saw her bending over in that 
way? A. She looked toward home, when we blew our horn 
she looked toward us.

0 . How far did your car go after it struck the girl ? A.
I think about five feet.

O. Where were you when you first saw her? A. When 
I first saw her I saw her coming out of her gate.

Q. Where was the car at that time? A. Well, between 2o 
two hundred and three hundred feet away.

Q. Did you watch her from that time?' A. No, I did not 
pay any attention to her. I noticed her standing to wait until 
this automobile truck passed but further than that I didn’t 
pay any attention until I noticed her stooping down.

Q. Did you see her cross the road ? A). I saw her cross 
with the papers.

Q. How far away from her were you at that time? A.
I said I was about two hundred to three hundred feet.

Q. How far away from her were you when she had fin- 3© 
ished crossing the road ? A. 'I didn’t pay any attention to 
her then, after she had crossed the road.

Q. You saw her cross the road didn’t you? A. Yes, sir.
Q- You saw her get across the road didn’t you ? A. Yes, 

sir.
Q. Flow far away from her were you at that time? A.

About one hundred and fifty feet.
O. Did you see her start back? A. I saw her stoop to 

pick up the paper.
Q. Did you see her start back to cross the road again ? A.

No, she had started back to pick up the paper because she had 
dropped it there but I saw her stoop to pick up the paper.
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Q. You did not see her when she started? A„ No, sir. 
Q. You say the next time you saw her she was in the 

middle of the road ? A. No, I did not say that. She was on 
the right hand side of the road clear of the automobile.

Q. And your car was then twenty feet away? A. About 
that.

Q. Where were you going this day in this trip? A. To 
Passaic.

Q. Who were you going to see ? A. A friend of my 
IO brother’s, J. Arthur Hayes.

Q. Haven’t you got a sister in Passaic? A. No, I have 
not.

Q. Who invited you to go? A. My brother.
Q. Had you been out with your brother that week before? 

A. Yes, I had.
O. Have you ever been out when your brother and father 

were along ? A. I. think I have.
Q. Had you been out with your brother that week before? 

A. I don’t remember.
20

Re-Direct Examination by Mr. Hayes.
O. Who would drive the car when you were out with your 

brother and father? A. Why, I do not know.
Q. You don't know who would customarily drive the car? 

A. No, sometimes one, sometimes the other.

Jo h n  A. H aye s , the Defendant, sworn as'a witness on his 
own behalf, testifies as follows:

30
Direct Examination by Mr. Hayes.
Q. 'You are one of the defendants in this action? A. Yes, 

sir.
O. In August last were you driving the automobile that 

ran into Florence Missell ? A. I was.
Q. Where were you going? A1 I was going to see a 

friend in Passaic.
Q. Did you consult your father, Edward R. Hayes the 

owner of the car as to whether you could take the car or not? 
A. I had not.

Q. Did he know you were going that day? A. I don’t 
know, I don’t think he did.
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Q. Did you tell him you were? A . I did not.
The Court: And you were out on a pleasure ride of your 

; own ?

The Witness: It was altogether for my pleasure, yes sir.
•The Court: You were driving the car?
The Witness: I was driving the car.
The Court: Just tell us what you saw and how this hap-

pened to this little girl ? Y ou were sitting on the right hand 
side of the car?

lie  Witness: The drive wheel is on the right hand side, j q  
The Court: Now tell the Jury when you.first saw the child 

and what you did ?
1 he Witness: iWhen I first saw the child I was about I 

should judge one hundred and fifty feet away from her and 
she had gone to the right hand side of the road and I saw 
her stoop, I don't know what she did, I saw her stoop and I 
turned a little to the left to give her plenty of room.

: Q. At the time she stooped was she in front of you? A.
No, she was not in front of me, she was over to the right but 
in order to play it safe I turned to the left to give her plenty 20 
of room and just as we went along the road that is she was 
about twenty-five or fifty feet away when I did that and when 

iwe got within four or five feet of her she jumped this way.
The Court: Jumped this way referring to what?
The Witness: To the left in front.
The Court: This way to the left, was that in the direction 

of the car?
The Witness: In the direction in which I had turned the 

car.

The Court: She jumped this way which was the direction 30 
in which you turned the car, is that right?

The Witness: Yes, sir, and when I seen what she did I 
immediately threw on my brakes and turned the car to the left.

The Court: That was in the opposite direction from which 
the child came was it?

The Witness: That was in the opposite direction from 
which the child was but as I turned she kept running that way, 
ran directly in the path of the car and I stopped the car as 
soon as I found that I had hit her, stopped within four or five 
feet. J

The Court: What part of the car did you hit her with ? •
The Witness: The right of the car. If she had stayed
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directly where I saw her she would not have been hit.
The C ourt: From the time you first saw her until she was 

hit, what warning if any did you give ?
The W itn ess: I sounded the horn and I was driving with 

the muffler that is the cut-out was out and that sounds just 
as loud as any horn they have on the cars.

The C ourt: In reference to the centre of the road where 
was Florence Missell when she Avas struck?

The W itness: In reference to the centre of the road when 
IO she was struck?

The Court: Yes.
The W itness : I should say, why say if you divide the road 

into two where the' cars Avould go, I should say that when sne 
was struck she was about at the right wheel of the car. If 
you were going to pass another car, say if we were going 
to pass a car that was going the other way and I turned to the 
left to pass the car, she was about on the right by the right 
wheel o f the car that I would pass, that is giving her plenty 
o f room on the right hand side.

20 The Court: So that compared Avith the centre how far was 
she from  the centre about?

The W itness : W hen she was struck ?
The Court: Yes.
The W itness: W ell, I should judge that she was just a 

foot or two to the left hand side o f the centre. I do not say 
exactly but that is what I should judge about one or two feet 
to the left of the centre.

Q. And you say when you struck her you brought your 
car to a stop within four or five feet? A . I brought the car 
to a stop within four or five feet and M r. Harkens in the 
meantime had jumped out and I allowed the passengers to 
get out and then took the car to the side of the road and I 
remember it was facing tow'ards a lamp post there that is it 
was taking up the left hand side of the road.

Q. W hen was it doing that? A . A fte r  the accident.
Or Then where did you bring it to ? A . That is Avhere I 

brought it to that was about twenty-five feet further on than 
the accident and mayibe more.

Q. That Avas after the other passengers had gotten out? 
A'. After the other passengers had alighted I too'k the car 
over to the side.
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Cross Examination by Mr. Stick el.
Q. You saw the child when your car was one hundred and 

fifty feet away? A. I did.
Q. And she was then on the right hand side of the road?

A. One hundred and fifty feet away.
Q. Yes? A. She was crossing the road I think I said.
Q. Crossing at that time? A . Yes, sir.
Q. .Where was your car when she had completed her course 

across the road? A. Well, somewhere about approximately j o  
one hundred feet.

Q: And then what did she do? A. Why, when she had 
been clear of the path of the car she stooped to pick up some-
thing.Q. This was done on her journey across? A. That is 
when I saw her.

Q. Had she got completely across the road and deposited 
some paper? At I think she threw something in the gulley 
across the street.

Q. And then she turned around and started back? A. 20 
Yes, sir.

O. And where was your car when she started back? A.
Why, we had been going along in a rather slow gait and I 
cannot tell exactly the exact number of feet that we were 
from the child at that time.

Q. You say you were one hundred and fifty feet away from 
her when you first saw her when she started across the road, 
you say you were one hundred feet away when she had gotten 
almost across the road, now where was your car when she 
started back? A. Well, say about half that distance. 3°

Q. Was she running or walking? A. She done just like 
a child ordinarily does, half a skip.

Q. And where was it she stooped down to pick up the 
paper? A(. Why, about thirty feet the other side of the right 
wheel of the car, that is the path.

Q. Where with respect to the centre of the road? A.
Why, that is about, I don’t know exactly the width of the road 
but allow— —

Q. Was she on the right of the centre or the left of the 
centre ? A. She was away to the right of the centre.

Q. Which way was she facing? A. She was facing her 
house.
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Q. When next did you see her? A. As she was in the 
path— , when next did I see her?

Q. Yes, did you watch her all along? A. I watched her.

Q. W'hat did she do then? A. ¡She stooped and just as 
we were a short distance away from her she started to the 
left again.

Q. Did she continue walking? A. When we were just 
about to strike her she was running and as fast as I would 

io  turn to the left she would keep on going that way. If she 
had turned to the right again I would not have struck her, 
because the right of the car struck her and if she had moved 
six inches to the right she would not have been struck.

Q. Had you a motor license at that time? A. I did.

Mir. Hayes: I object to that as. an improper method of
provingi it.

The Court: The Court has held that it is not material as 
bearing on the question of negligence.

20 Mr. Stickel: I think it might bear on the question of com-
petency.

The Court: No, I don’t see how it could have any bearing 
on the competency but he has answered and said he did.

Q. Had you ever taken this car out before ? A. I had.

Q. With the consent of your father? A. Why, some-
times with the consent of my father and sometimes without it.

Q. You had permission to take out the car whenever you 
wished? A. I don’t know that I did.

3°  Q. Was there another car, did your father have another 
car? A. No, he did not.

Q. Where did you learn to drive the car, where did you 
learn to drive an automobile ?

Mr. Hayes : Is this material ?

M>r. Stickel: I think if he did learn to drive the car and 
it was not this car, it is quite material.

Objection sustained.

Defendant Rests.
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Fr a n k  M is se l , recalled for the Plaintiff rebuttal.
The Co u r t : H o w  old was Florence on the twenty-ninth of 

August last?
The Witness: She was about six years and ten months, she 

was not quite seven years yet.
The Court: On August twenty-ninth ?
The Witness : Yes, sir.
Testimony closed.
Mr. Hayes: I desire to move for a non suit as to the de-

fendant, Edward R. Hayes, on the authority of the Doran 
case 71 Atl., 296.

dhe Court. T am familiar with the case of Doran vs. 
Thompson.

Mr. Hayes: The basis of the motion being the fact that 
they have not shown any relationship of master and servant 
existing. In New Hampshire it has been decided in a recent 
case that the owner of the car is not liable fou negligence 
merely because he is the owner.

The Court: That is what the Doran case holds.
Mr. Playes: Yes, in one sense it does but it does not say 

that the owner is not liable for the negligence or tort of the 
child unless it is connected in some other manner than through 
relationship. 1 he burden of proof in this case is on the Plain-
tiff to show the relationship of master and servant existing be-
tween the two defendants. They joined the defendants in this 
case because one is the owner and the other is the driver, 
now the burden of proof is on them to sustain some other re-
lationship stronger than that in order to hold the owner of 
the car. They have not done that. Now it has been denied 
all through and they have not made any attempt whatever 
to show us any relationship existing between them of master 
and servant and therefore where the plaintiff fails to sustain 
that affirmative proof the motion of non suit as to the de-
fendant here, they endeavor to show to be the.master, I think 
that is proper.
. Mr. Stickel: I think the Doran case is readily distinguished. 
The proof in this case is that the son had the privilege of tak- 
ing the car as the father testifies and had actually been out 
with the father in the car and Miss Moletta Hayes says some-
times the son drove it on those occasions and sometimes the 
father drove it.

The Court: That is not the test. The test is whether the 
driver is on the business of the master. I think the Jury
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should be permitted to draw inference whether the relation-
ship existed. I am inclined to think that is a circumstance the 
Jury can consider that the w ife and the daughter and the sister 
was in the car and whether or not it was a car maintained for 
the fam ily and therefore for the pleasure of the family. Any 
w ay I think I shall deny the motionr'smd let the Jury con- 
sider it. f t d .

Motion denied. Defendants ExceptSr^-'X) ’ ^
Mr. H a y e s: I move for the direction of a verdict in favor 

i o  of the Defendant, Edw ard R. H ayes, on the same grounds 
and on the further ground that it has not been shown that the 
Defendant, J. A rthur Hayes was acting as his servant and the 
only proof in the case regarding the relationship of master 
and servant on this particular ride is, that the Defendant, J. 
A rthur Hayes was on his own business.

T h e C o u rt: I say the testimony is very slight as to the con-
nection with the father and as Mr. Stickel says the fact that 
the mother and sister were in the car may be some evidence 
There is very little evidence as to the connection of the father 

20 but what there is I will let the Jury consider it and on the 
ground that it involves a question of o-

The Court then took a recess until two o’clock this day. 

A fte r  recess.

(M r. H ayes sums up for the defendant.)

(M r. Stickel sums up for the plaintiff.)

The C ourt then charged the Jury as follow s:

The Court: Gentlemen of the Jury, Florence M issed 
brings this suit by her father and next friend to recover dam-
ages for an alleged injury to her, and as you have gathered 
from  the testimony it is shown that on Thursday, August 
twenty-ninth, while Florence Missell was on the Riv£r road 
in the Borough of Delawanna, this County, who was struck by 
an automobile owned by one o f the defendants, Edward R. 
Hayes, and driven >by his son, J. A rthur H ayes, and the plain-
tiff says that, the occurrence was such that you should draw 
from  the testimony the conclusion that he was responsible for 
the negligence o f the driver, J. A rthu r Hayes.

tion.

Motion Denied. Defendant E xce

3°
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N ow  if  y o u  find fo r  the p la in tiff, then y o u  sh o u ld  sa y  by 

your v e rd ic t  w h e th e r  o r  n ot y o u  find both d efe n d a n ts g u ilty  

or only on e o f  them , and  th a t resu lts  fro m  the ru le  o f  la w  

f, which I w ill g iv e  y o u  to be ap p lied  to the fa c ts  w hen  y o u  find 

themi; w h e th e r  o r  n ot i f  y o u  fin d  one o f  them  g u ilty  o f  n e g -

ligence; th e y  both sh o u ld  be in c lu d ed  in the v e rd ic t.

The te stim o n y  sh o w s th at E d w a r d  R . H a y e s  w a s  the fath er 

and the o w n e r  o f  the a u to m o b ile  and J. A r th u r  H a y e s  w a s the 

soil and the d r iv e r  an d  it is in sisted  by the d e fe n d a n t th a t 

even th o u gh  the son, J. A r t h u r  H a y e s  w a s  n eg lig en t it does not j q  

follow th a t the fa th e r  sh o u ld  be ch a rg e d  and  th a t y o u  can n o t 

charge h im  m e re ly  fro m  the fa c t  th at he w as the o w n e r  o f  the 
automobile.

B efore y o u  can  find E d w a r d  R . H a y e s  g u ilty  o f  n eg lig en ce  

}Oit m ust find fro m  the e v id e n ce  th a t the relatio n  o f  m a ster  an d  

servant e x is te d  b etw e en  them . T h a t  th e son  w as on  the b u si-

ness o f  th e fa tn e r. A n d  the ru le  to  be ap p lied  is th a t laid  

down by o u r  C o u rt o f  A p p e a ls  in th e case o f  D o ra n  vs. 

T o m p s o n  rep o rte d  in 4 7  V r . ,  p a g e  5 7 b ; an d  the C o u rt th ere 

said that to co n stitu te  th e re latio n  o f  m a ste r  and serv a n t as 2o 
to third p erso n s it is n o t essen tia l th at a n y  a ctu al co n tra ct 

should su b sist b etw een  the p a rtie s  o r  th at com p en sation  should  

fc ex p ected  b y  the se rv a n t. W h ile  the re latio n  o f  m aster 

and serva n t in its fu ll sen se in v a r ia b ly  and  o n ly  a rises ou t o f  

a contract b etw een  the se rv a n t an d  the m aster, y e t  su ch  co n -

tract m ay  be e ith e r  e x p re s se d  o r  im plied . T h e  real test as to 

third p erso n s is w h e th e r  the a c t is d on e by one fo r  an o th er 

with the k n o w le d g e  o f  the p erso n  so u g h t to be ch arge d  as 

master, w ith  his a ssen t e x p re s se d  o r  im p lied  even  though, 

there wSs. no req u est on his p a rt to the o th er to do the a ct 3 0  
hi question.

T h e re fo re , G en tlem en  y o u  a re  ca lled  upon  to sa y  in case 

you find fo r  the p la in tiff, and  y o u  find th a t E d w a r d  R . H a y e s  

is liable, y o u  m u st find the son w a s on the b usiness o f  his 
father.

The d o ctr in e  o f  resp o n d en t s u p e rio r  ap p lies o n ly  w h en  the 

relation-of m a ste r  an d  se rv a n t is sh o w n  to e x is t  betw een  the 

w rongdoer and  th e p erso n  so u g h t to be ch arge d  fo r  the resu lt 

of such n e g le c t o r  w r o n g  at th e tim e and in resp ect to the 
very tra n sa ctio n  o u t o f  w h ic h  th e in ju r y  arose.

So th at i f  y o u  find a v e rd ic t  fo r  the p la in tiff  y o u  m u st find 

before y o u  can  find a g a in st E d w a r d  R . H a y e s , the o w n er,
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th a t th e son w a s on  the b u sin ess o f  the fa th e r , th a t the rela-

tion  o f  m a ste r  an d  se rv a n t e x is te d  b etw e en  th em  in the very 

tra n sa ctio n  o u t w h ic h  th is  in ju r y  g r e w , an d  y o u  will say 

/ b y  y o u r  v e rd ic t  in case  y o u  find fo r  th e p la in tiff  w h ich  defend-
an t o r  both  th e v e rd ic t  is a ga in st.

B u t b e fo re  y o u  can  find a v e rd ic t  a t a ll f.or the plaintiff 

y o u  m u st sq u a re  th is te stim o n y  b y  som e o th e r  ru les o f  law.

O f  co u rs e  i f  y o u  rea ch  the co n c lu sio n  o f  fa c t  that the 

d r iv e r  an d  son, J. A r t h u r  H a y e s  w a s  n o t n e g lig e n t, th at he did 

IO n ot b y  som e n e g lig e n t a c t  o f  h is ca u se  th is in ju r y , w h y, then, 

o f  co u rse, y o u r  v e r d ic t  m u st be in fa v o r  o f  both  defen d an t’s.

T h e  ru le  o f  la w  is w e ll settled  th a t to en title  the plaintiff 

to s u c c e s s fu lly  m a in ta in  an  a ctio n  it is n e c e s s a ry  f o r  the plain-

t if f  b y  a fa ir  p re p o n d ra n c e  o f  e v id e n ce  to  estab lish , first, the 

p ro p o sitio n  th a t th e in ju r y  w h ic h  is co m p la in ed  o f  w a s the re-

su lt o f  ,the n e g lig e n c e  o f  the d e fe n d a n t, J. A r t h u r  H ayes, in 

th is c a s e ; and  seco n d , it is n e c e s s a ry  fo r  y o u  to be satisfied 

fro m  a ll the e v id e n ce  th a t F lo re n c e  M iss e ll w a s  n ot gu ilty  of 

w h a t is ca lled  in the la w  c o n tr ib u ta ry  n e g lig e n c e  o r  o f action 

2 0  o r  c o n d u ct w h ic h  co n trib u te d  to th e in ju r y . T h a t  is, that she 

d id  n o t b rin g  the in ju r y  u p o n  h e r s e lf  by la c k  o f  care and 

p ru d e n ce  on h e r  p a rt, but' th a t she to o k  p ro p e r  precautions 
to ta k e  ca re  o f  h e r s e lf .

B u t, in c o n s id e rin g  w h e th e r  o r  n ot th is little  g ir l  w a s guilty 

o f  c o n tr ib u ta ry  n e g lig e n c e , y o u  w ill c o n sid e r  h er  a g e  which 

th e  fa th e r  sa id  at the tim e o f  th e in ju r y  w a s  s ix  y e a rs  and ten 

• m on th s, y o u  h a v e  seen  h e r  b e fo r e  y o u , y o u  w ill  a lso  consider 

h e r  y e a r s  o f  d iscre tio n . T h o s e  a re  c irc u m sta n c e s  to be taken 

into co n sid e ra tio n  b y  the J u ry , in d e te rm in in g  w h e th e r  or not 

sh e w a s  g u ilty  o f  c o n tr ib u ta ry  n e g lig e n ce . T h e  fa c t that she 

w a s  on  the ro ad  is n ot in its e lf  e v id e n c e  on  w h ic h  yo u  can 

c o n v ic t  h e r  o f  c o n tr ib u ta ry  n e g lig e n ce . S h e  h a d  a rig h t to be 

th ere . 'T h e  p u b lic  s tr e e ts .a n d  p u b lic  ro ad s a re  fo r  all. The 

u se  o f  th o se p u b lic  ro ad s b y  the a u to m o b ile  d r iv e r  w a s law fu l. 

B u t su ch  u se th o u g h  la w fu l is su b o rd in a te  to the d u ty  on the 

p a r t o f  the d r iv e r  to e x e r c is e  rea so n a b le  ca re  th a t those hav-

in g  an eq u al r ig h t  in th e ro ad  m a y  n ot re c e iv e  in ju ry , and in 

d efin in g  th e d e g re e  o f  ca re  to be o b se rv e d  in  su ch  cases, the 

ca rd in a l d o ctr in e  o f  th e  la w  is th a t w h e re  th e re  is a common 

r ig h t to a com m on  u se the ca re  re q u ire d  d ep en d s n pon the c ir -

cu m sta n ces o f  the p a r t ic u la r  u ser.

A n d  the d r iv e r  o f  th is au to m o b ile , J . A r th u r  H a y es  w as
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bound in the e x e r c is e  o f  h is r ig h t on th at p u b lic  ro ad  to e x -

ercise rea so n a b le  ca re  n ot o n ly  to  a v o id  in ju r y  to h im self but 

to avo id  d o in g  in ju r y  to o th ers w fio  h ad  a r ig h t to be on the 
public stree t. Is  th a t c le a r  to y o u  G en tlem en .

N o w , o f  c o u rse , i f  y o u  -find th a t th is in ju r y  to the g ir l w a s 

not the resu lt o f  a n y  n e g lig e n t a ct o f  th is d riv e r , J. A r th u r  

H ayes then  y o u r  v e rd ic t  m u st be fo r  the d efen d a n ts .

I f  y o u  find th a t the re la tio n  o f  m a ste r  and se rv a n t did not 

exist b etw een  the o w n e r  o f  the au to m d b ile  an d  the d r iv e r  o f  

I’ the au to m o b ile  then  y o u r  v e rd ic t  m u st be in fa v o r  o f  the de- IO  
fendant, E d w a r d  R . H a y e s .

I f  y o u  fin d  h o w e v e r  th a t th e re  w as the re latio n  o f  m a ster 

and s e rv a n t u n d e r the ru le  w h ic h  I h a v e  g iv e n  y o u  and th at 

this a cc id en t w a s  ca u se d  by a n e g lig e n t a ct o f  th e d riv e r , then 

you m a y  find a v e rd ic t  in fa v o r  o f  the p la in tif f ;  and i f  y o u  

do, then  y o u  m u st k n o w  th e ru le  u n d e r  w h ic h  to g iv e  d am ages 

and th e  ru le  is co m p en satio n , an d  co m p en satio n  on ly.

N ow  the te stim o n y  sh o w s th a t th is little  g ir l, F lo re n c e  M is -

sel!, as sa id  b y  the d o cto r, w a s  in ju re d  b y  h a v in g  h er  le f t  

shoulder b lad e fr a c tu r e d , th a t .sh e h ad  b ru ise s o n \ e r  nose, 2o 
abdom en, e lb o w s an d  eyes an d  the d o c to r  sa y s  th at she has 

com pletely  r e c o v e r e d ;  and  y o u  sa w  h e r  on the stan d  and the 
fath er a lso  sa id  th a t she h ad  co m p lete ly  reco v e red .

M ow then  G en tlem en  in a p p ly in g  th e ru le  o f  d am ages to 

, a case o f  a y o u n g  ch ild  lik e  th is y o u  m u st e x e rc is e , y o u  o u g h t 

; to e x e rc ise , an d  y o u  a re  ca lled  h e re  fo r  the p u rp o se  o f  e x e r -

cising sou n d  com m on  sen se an d  cau tio u s  ju d g m en t.

A n in ju r y  o f  th is k in d  to a ch ild  su ch  as th is w h ile  it m ay 

.be a m is fo rtu n e  and  w h ile  I d ou b t w h e th e r  a n y b o d y  .co u ld  be 

more s o r r y  fo r  it than  the p eo p le  in th e a u to m o b ile  w h en  this 3 °  

happened, y e t  th e y  a r e  h ere  in a la w  su it an d  i f  yo u  assess 

dam ages it is y o u r  d u ty  to e x e r c is e  a go o d , ca re fu l, cau tio u s 

ju d gm en t and to  g iv e  h e r  o n ly  su ch  sum  o f  m o n ey  as w ill 

com pensate h e r  f o r  the in ju r y , the s u ffe r in g  an d  the pain  w h a t-

ever it w as. T h e  co st o f  h e r  cu re , the d o c to r ’s bill i f  an y , 

and the loss o |  h e r  se rv ice s , she is too y o u n g  to ren d er se r-

vices, a re  c irc u m sta n c e s  w h ic h  y o u  can n o t co n sid e r in this 

case. S h e  is to  h a v e  i f  she is to h a v e  a n y th in g , com p en sation  

only and  th a t m u s t be m ea su re d  by tw e lv e  sen sib le  m en u sin g  
carefu l, ca u tio u s  ju d g m e n t.

I h a v e  been req u e ste d  b y  b oth  sid es to g iv e  a series o f  re -
quests to y o u , w h ic h  I w ill tre a t as f o l lo w s :
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The Plaintiff’s Requests:

1. T h is  I h a v e  g iv e n  to y o u  in the e x a c t  la n g u a g e  as re -

q u ested  as ta k e n  fro m  the case  in th e C o u r t o f  A p p e a ls  but I 
w ill  g iv e  it as f o l l o w s :

1. T h e  test as to w h e th e r  th e re latio n  o f  m a ste r  and ser-

v a n t e x is ts , as to  th ird  p e rso n s, is w h e th e r  th e a c t is done by 

on e fo r  an o th er, h o w e v e r  tr iv ia l, w ith  th e  k n o w le d g e  o f the 

p e rso n  so u g h t to be c h a rg e d  as m a ste r  w ith  h is  assen t ex-

IO  p ressed  o r  im p lied , ev en  th o u g h  th e re  w a s  a  req u e st on his 

p a rt to  the o th e r  to  do th e a ct in q u estio n .

I so c h a rg e  y o u .

2. I t  is n ot essen tia l in th is case  to h o ld  th e  d efen d a n t, E d -

w a rd  R . H a y e s  liab le, to  sh o w  th a t an  a c tu a l c o n tra c t o f ser-

v ic e  su b siste d  b e tw e en  the sa id  d e fe n d a n t a n d  the defendant

J. A r t h u r  H a y e s , o r  th a t co m p e n sa tio n  sh o u ld  be ex p ected  by 

the sa id  J . A r t h u r  H a y es- fro m  the d e fe n d a n t E d w a r d  R . H ayes.

I so c h a rg e  y o u .

3. T h e  p rese n ce  in th e c a r  o f  th e w ife  an d  d a u g h te r  o f  the

20  d e fe n d a n t E d w a r d  R . H a y e s  is a fa c t  fro m  w h ic h  yo u  may

c o n s id e r  w ith  a ll the e v id e n c e  in the ca se  th a t th e  d riv e r  of 

the m a ch in e  w a s  the s e rv a n t o f  E d w a r d  R . H a y e s .

I  so c h a rg e  y o u .

4. T h e  p re se n ce  o f  the p la in tiff, F lo re n c e  M isse ll, in the 

ro a d w a y  p ic k in g  up p a p e rs  is- n ot its e lf  co n tr ib u ta ry  negli-

g e n ce .

I so c h a r g e  y o u .

The Defendant's Requests.

3 °
1. ~ T h a t 't h e  b u rd e n  o f  p r o o f is on the p la in tiff  to show  

n e g lig en ce .

I so c h a rg e  y o u .

2. T h a t  th e n e g lig e n c e  can n o t be in fe rr e d , it m ust be 

p ro v e d .

I so c h a rg e  y o u .

3. T h a t  th e  p la in tif f  m u st p ro v e  the re la tio n sh ip  o f  m as-

te r  a n d  se rv a n t b etw e en  E d w a r d  R . H a y e s  an d  J. A rth u r  

H a y e s ,

I so  c h a r g e  y o u .

4. T h a t  i f  J.. A r t h u r  H a y e s  w a s  n ot u s in g  th e  autom obile in
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his fa th e r  s 'business on the d a y  o f  the a cc id en t he w a s  n ot his 
father’s serv a n t.

I so c h a rg e  yo u .

5. T h a t  th e re la tio n sh ip  o f  m a ster  an d  s e rv a n t can n o t be 

inferred b ecau se  E d w a r d  R . H a y e s  is the fa th e r  o f  J. A r th u r  
Hayes.

I so c h a rg e  yo u .

6. I f  th e J u r y  b e lieve s th at J . A r t h u r  H a y e s  w a s  on his 1 0  

ov\n b u sin ess on th e d a y  o f  the a cc id en t, the J u ry  m u st find a 

verdict in fa v o r  o f  the d e fe n d a n t, E d w a r d  R . H a y e s .

I so c h a rg e  y o u . *

7- T h at i f  the J u r y  b e lieve s  th at the d efe n d a n t, J. A r th u r  

H ayes w a s  n ot n e g lig e n t th ey  m u st find a v e rd ic t  fo r  the d e-
fendant, J. A r th u r  IH ayes,

1 so c h a rg e  y o u .

8. T h a t  i f  th e J u r y  b elieve s th a t the p la in tiff, F lo re n c e  20 
M issell w a s  g u ilty  o f  c o n tr ib u ta ry  n e g lig e n ce  and  su ch  con- 

tributary n e g lig e n c e  w a s  the a p p ro x im a te  cau se  o f  th e a c c i-

dent then  the J u r y  m u st find a v e rd ic t  in fa v o r  o f  the d e-
fendant, J. A r t h u r  H a y e s .

I so c h a rg e  y o u .

B u t in c o n s id e rin g  w h e th e r  o r  n ot as I h a v e  sa id  th a t this 

little g ir l  w a s  g u ilty  o f  co n tr ib u ta ry  n e g lig e n ce , y o u  sh o u ld  

consider h e r  a g e  and  h e r  y e a rs  o f  d iscre tio n  as b e a rin g  upon 

the q u estio n  o f  h e r  co n tr ib u ta ry  n eg lig en ce . 3 °

T a !ke th e  case, G en tlem en , a n d  d ecid e  it a cc o rd in g  to the 

facts and  ru les o f  la w  w h ich  I h a v e  g iv e n  yo u .

A r e  th ere  no e x c e p tio n s  on e ith e r  sid e?

M r. S t i c k e l : N o .

M r. H a y e s : N o .

( T h e  J u r y  then  re tire .)
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The Posted. F ile d  J u n e  24, 1913.

‘T h i s  case  w a s  tr ied  b e fo re  J u d g e  C h a r le s  C . B la c k , w ith 

a j u r y  o f  th e P a s s a ic  C ir c u it  on J u n e sev en tee n th , nineteen 

h u n d re d  an d  th irtee n . T h e  sam e h a v in g  b een  r e fe r re d  fo r  trial 

to the C ir c u it  C o u r t b y  th e J u stic e  o f  the S u p re m e  C o u rt pre-

s id in g  in sa id  C o u rt.
T h e  J u ry  ren d e re d  a v e r d ic t  a g a in st ea ch  o f  th e defendants, 

J. A r t h u r  H a y e s  a n d  E d w a r d  R . H a y e s , a n d  in  fa v o r  o f the 

IO  p la in tiff  fo r  O n e  H u n d re d  an d  F i f t y  D o lla r s  ($ 15 0 .0 0 ).

C H A R L E S  C . B L A C K ,  
Judge

T ,  W illia m  C « G e b h a rd t, C le r k  o f  th e S u p re m e  C o u rt of 

th e S ta te  o f  N e w  J e rse y , do c e r t ify  th a t th e fo re g o in g  is a 

tru e  tra n s c r ip t o f  th e  p le a d in g s  in th e  a b o v e  stated  cause as 

the sam e rem ain  on  file in m y  office.
In  T e s t im o n y  W  h e re o f, I h a v e  set m y  h a n d  an d  the seal of 

2 0  sa id  C o u r t a t T r e n to n , th is ten th  d a y  o f  J u n e , A .  D . 1913.

( s e a l .) W m . C . G e b h a r d t , C lk .”

3°



NEW JERSEY COURT OF ERRORS AND APPEALS

T h is is an a p p e al fro m  th e P a s s a ic  C irc u it  o f  the S u p rem e 

Court. P la in t if f  re c o v e re d  a v e rd ic t  o f  O n e  H u n d re d  and 

f i f t y  D o lla rs  fo r  in ju r ie s  rece iv e d  b y  co m in g  in co n tact w ith  

an au tom obile  d riv e n  b y  J .A r t h u r  H a y e s , on  A u g u s t  29th, 1912. 

The ju d g m e n t is a g a in st J . A r t h u r  H a y e s  and E d w a r d  R .

aside the s e r v ic e  o f  su m m on s on  th e d efe n d a n t, J. A r th u r  

H ayes. T h e  m o tio n  w a s  den ied  b y  M r. J u stice  M in tu rn , 85 
Atl. R ep. 818.

t . B e c a u se  th e d e fe n d a n t J. A r t h u r  H a y e s  w a s  n ot b e fo re  

die C o u rt an d  w a s  n e v e r  se rv e d  w ith  sum m on s in th e  abo ve 

entitled actio n . S e r v ic e  o f  sa id  sum m on s an d  co m p la in t w a s  

attempted to ¡be m ade upo n  sa id  d e fe n d a n t J. A r th u r  H a y e s.

2. A  m o tio n  to set asid e  said  s e rv ic e  w as den ied, n o tw ith -

standing th e fa c t  th a t said  d e fe n d a n t J. A r th u r  H a y e s  h ad  n ot 
been b ro u g h t into  C o u rt.

3- T h e r e  w a s  e r ro r  in th e den ial o f  the m otio n  to set asid e 

service o f  su m m on s w h ic h  a ffe c te d  th e su b sta n tia l r ig h ts  o f

F l o r e n c e  M i s s e e e , by 

P r a n k  M i s s e e e , h er 

next fr ie n d ,

( Plaintiff) R esp o n d en t,
\ O n  A p p e a l fro m  

/  N e w  J e rse y

S u p rem e C o u rt.
vs.

J. A r t h u r  H a y e s , and 

E d w a r d  R. H a y e s ,

( Defendants) A p p e lls

BRIEF FOR APPELLANTS.

S T A T E M E N T .

Hayes.
P:revio u s to  th e  tr ia l o f  the a ctio n  a m otion  w as m ade to set

G R O U N D S  O E  A P P E A L S .



the d e fe n d a n t, J . A r th u r  H a y e s .

4. T h a t  th e v e r d ic t  w a s  o b ta in ed  a g a in st th e  sa id  d efen d a n t, 

J. A r t h u r  H a y e s , w ith o u t d u e p ro cess  o f  la w .

5. U p o n  th e c o n c lu sio n  o f  the p la in t if f ’s case  th e  C o u rt re-

fu se d  to  g r a n t  a non  su it in fa v o r  o f  th e d e fe n d a n t, E d w a rd  

R . H a y es.

6. U p o n  the co n c lu sio n  o f  the d e fe n d a n t’s case  the C ou rt 

r e fu s e d  to d ire c t a v e rd ic t  in fa v o r  o f  the d e fe n d a n t, E d w a rd  
R . H a y e s .

7 .  ' B e c a u s e  th e v e r d ic t  w a s  c o n tra ry  to th e c h a rg e  o f  the 

C o u r t in fin d in g  a g a in st th e  d e fe n d a n t, E d w a r d  R . H a y es.

8. B e c a u s e  th e v e rd ic t  w a s  c o n tra ry  to the c h a rg e  o f  the 

C o u rt in fin d in g  a g a in st th e d e fe n d a n t, J. A r t h u r  H a y e s.

9. B e c a u s e  th e re  w a s  no p r o o f  o f  re la tio n sh ip  o f  M aster 

and  S e r v a n t e x is t in g  b etw e e n  the d e fe n d a n ts .

10. B e c a u s e  th e re  w a s  no p r o o f  o f  n e g lig e n ce .

1 1 . B e c a u s e  p la in tiff  F lo re n c e  M is s e ll w a s  g u ilty  o f con-

tr ib u to ry  n e g lig e n ce .

12. B e c a u s e  th e  v e r d ic t  w a s  c o n tra ry  to the w e ig h t o f  ev i-

den ce.

13. B e c a u s e  the v e rd ic t  w a s  c o n tra ry  to la w .

M A T T E R S  A D M I T T E D  A N D  P R O V E D  

A T  T H E  T R I A L .

1. T h a t  the d e fe n d a n t E d w a r d  R . H a y e s  is the o w n er o f 

the c a r  th a t ran  in to  p la in tiff, an d  is th e  fa th e r  o f  d efendant 

J. A r t h u r  H a y e s .

2. T h a t  th e  d r iv e r  o f  th e  c a r  w a s  th e  d e fe n d a n t J. A rth u r  

H a y e s .

3. T h a t  J. A r t h u r  H a y e s  w a s  n ot a c t in g  in  th e fu rth er- 

en ce  o f  h is fa th e r ’s b u sin ess, bu t in th e  p e rfo rm a n c e  o f  som e 

d efin ite d esig n  o f  h is o w n  a t the tim e o f  the in ju r y  com plained  

o f. ( P p .  27-28 -3 2 -3 5-3 7-4 0  o f  c a se .)

4. P la in t if f  w a s  in ju r e d  b y  ru n n in g  in  fro n t o f  th e autom o-

b ile  so  d r iv e n  b y  J. A r t h u r  H a y e s . ( F p s . 36-41 o f  ca se .)

5. T h a t  s e r v ic e  w a s  a ttem p ted  to be m ad e upo n  J. A r th u r  

H a y e s , b y  le a v in g  su m m o n s an d  co m p la in t at h is fo rm e r  resi-

d en ce  (p p . 5 -6 -7 o f  c a s e ) .

6. T h a t  J. A r t h u r  H a y e s  h a s n o t resid ed  in the C ity  o f 

N e w  B r u n s w ic k  s in c e  S e p tem b er, 1908. ( A ff id a v it  o f  E d -

w a rd  R . H a y e s , pp. 5 o f  case , an d  a ffid a v it o f  J. A r t h u r  H ayes, 

p. 6 o f  c a se .)
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7- T h a t  J. A r t h u r  H a y e s  has no “ u su al p la ce  o f  a b o d e”  in 
N ew J e rse y , (p . 5 o f  c a se .)

8. J. Arthur Hayes is a resident of Maryland and his 
“usual place of afoode” is in the Town of Emmitsburg, Mary-
land. (pp. 5 and 6 of case.)

ARGUMENT.

I.

J. ARTH UR H AYE S W AS NEVER SERVED W ITH 
SUMMONS.

S ectio n  52 o f  the P ra c t ic e  A c t  o f  1903, as am en d ed  in 19 12 , 

page 469, p ro v id e s  th a t su m m on s .“ sh all be se rv e d  on  the d e-

fendant in p erso n , o r  le ft  at h is u su a l p la ce  o f  ab o d e.”  T h e  

Sh eriff re tu rn e d  the su m m o n s as h a v in g  been le ft  at the “ re s i-

dence ’ o f  J. A r t h u r  H a y e s  ; h e d oes n ot c e r t ify  th a t d efe n d a n t 

was se rv e d  p e rs o n a lly  o r  b y  le a v in g  sam e at h is “ usual p lace 

of a b o d e.”  T h e  S h e r if f ’s re tu rn  sh o w s th at th e se rv ic e  w as 
not due p ro c e ss  o f  law .

O n  the m o tio n  to set a sid e  th e sum m on s a ffid avits w ere  sub-
mitted on both sides. ( P p . 5-6 -y-8 -9 .)

T h e re  is no p r o o f  th a t th e p la ce  w h e re  sum m on s w a s le ft  

for J. A r t h u r  H a y e s  w a s  “ h is u su a l p la ce  o f  a b o d e ;”  it is not 

shown th a t J . A r t h u r  H a y e s  e v e r  sta y e d  at the p la ce  w h ere  

sum m ons w a s  le ft, a t  the tim e it w a s  le ft  th ere . T h e  a ffid avit 

produced  on b e h a lf o f  p la in tiff  in  o p p o sitio n  to the m otio n  to 

strike o u t th e n am e o f  J. A r th u r  H a y e s  co n tain ed  no legal 

proof as to th e  u su a l p la ce  o f  a b o d e ”  o f  J. A r th u r  H a y e s  and 

the statem en t th e re in  co n ta in ed  r e g a rd in g  the te lep h on e co n -

versation  w ith  th e p a r ty  a t th e resid en ce  o f  E d w a r d  R . H a y e s  

was im p ro p e r e v id e n ce  an d  sh o u ld  n ot h a v e  been n o ticed  by 

the C o u rt in re n d e rin g  d ecisio n , u n til the dep onent, in said  

affidavit, h ad  firs t sh o w n  th a t he w a s  fa m ilia r  w ith  the v o ice  

of J. A r t h u r  H a y e s  an d  th a t th e v o ice  he h ea rd  o v e r  the te le-
phone w a s  th a t o f  J. A r t h u r  H a y e s.

O n  the c o n tra ry  the a ffid avits  sh o w  th at the p la ce  o f  se rv ice  

was not th e re sid e n ce  o r  “ u su a l p la ce  o f  a b o d e”  o f  J. A lrthur 

H ayes. M r . E d w a r d  R . H a y e s  sw e a rs  th at J. A r th u r  IH ayes 

has not resid ed  th e re  s in ce  1908, an d  th a t it w a s  n ot his “ u su al 
place o f  a b o d e .”  ( P .  5 o f  c a se .)
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J. A r t h u r  H a y e s  testified  th a t he resid es in M a r y la n d ; has 

resid ed  th e re  fo r  fo u r  y e a rs  an d  th a t the p la ce  o f  serv ice ' w as 

not. h is re sid en ce  o r  “ u su a l p la ce  o f  a b o d e ”  an d  th a t he had 

a b a n d o n ed  th a t p la ce  as a re sid e n ce  an d  abod e. ( P .  6 o f  case.)

W h e n e v e r  th e  q u estio n  o f  s e r v ic e  o f  p ro c e ss  h as com e be-

fo r e  th e  C o u rts  o f  th is S ta te , an d  e lse w h e re , th e y  h a ve  held 

th a t an a b so lu te ly  s tr ic t  co m p lia n ce  w ith  the S ta tu te  w as ne-

c e s s a ry  in  o r d e r  to p r o p e r ly  b rin g  d e fe n d a n t in to  C o u rt.

In  P e n n y  v s . H a r r is o n , 14 N . J . L . 24, the C h ie f Jus- 

. 1 0  **ce  sa y s  “ the a c t o f  th e le g is la tu re  m u st be str ictly

co n s tru e d  ;”  a lso  th a t the co u rt h a s n o a u th o r ity  to pro-

ceed u n less it a p p e a r  th a t the su m m o n s w a s d u ly  served. 

F o r d , J., in  the sam e case  s a y s :  “ I c o n c u r  w ith  the 

C h ie f  J u stic e . T h e  su m m o n s m u st be se rv e d  as the 
a c t d ire c ts .”

In  P o lh e m u s v s . P e rk in s , 15 N . J. L , 43 5. w h ere  the 

re tu rn  o f  the co n sta b le  w a s  th a t he se rv e d  the sum m ons 

“ b y  r e a d in g  it to  a white p erso n  o v e r  the a g e  o f  fourteen  

and  le ft  a c o p y  w ith  h e r  at the p la ce  o f  a b o d e ”  and the 

2 0  sta tu te  req u ired  ( R e v .  L a w s  630, s. 6 )  th a t “ i f  the de-

fe n d a n t is n ot fo u n d , the su m m o n s sh all be serv e d  by 

le a v in g  a co p y  th e re o f, a t h is h o u se  o r  p la ce  o f  abode, in 

th e  p re se n ce  o f  som e free p e rso n  o f  th e  fa m ily , o f  th e 

a g e  o f  fo u rte e n  y e a rs , w h o  sh a ll be in fo rm e d  o f  the 

co n ten ts th e r e o f,”  th e C o u r t h eld  th a t th e se rv ic e  was 

n o t a s tr ic t  co m p lia n ce  o f  th e s ta tu te  and  re v e rse d  the 
j  u d gm en t.

R o g e r s  vs . J a rm a n , 3 N . J. L ., 1 1 7 , re v e rse s  a ju d g -

m en t b ecau se  th e  la n g u a g e  o f  th e sta tu te  co n cern in g 

s e rv ic e  at th a t tim e w a s n ot s tr ic t ly  co m p lied  w ith , and 

in B o y la n  and  N ’esb it v s . H o o p e r, 2  N . J. L . 88, K ir k -

p a tr ick , C . J. o rd e re d  a re v e rs a l w h e re  th e constable 

re tu rn s  th e su m m o n s lawfully served, b e c a u s e  the re-
tu rn  d id  n o t ju s t i f y  a  p ro ce e d in g .

In  L a y to n  v s . C o o p er, 2 N . J. L . 59, ju d g m e n t w as 

re v e rse d  b eca u se  s e r v ic e  o f  su m m on s w a s  n ot m ade in 

a c c o rd a n c e  w ith  th e  w o rd s  o r  th e  in ten tio n  o f  the act.

In  R o ss  vs . W a r d , 16  N . J. L . 23, th e  co u rt w en t so 

fa r  as to  sa y  th a t ev en  w h e re  th e co n sta b le ’s return  

sh o w e d  th a t he h a d  rea d  th e  su m m o n s to  defendant, 

th e ju d g m e n t m u st be re v e rse d  b eca u se  it w a s not 

s e r v e d  in th e  w o rd s  o f  the sta tu te .
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If appears by the affidavits that defendant’s “ usual place of 
abode is m Maryland. (Pp. 5 and 6 of case.)

Defendant cannot have two “usual places of abode” 
at one and the same time. (M ygatt vs. Coe 63 N T L  
5 io .)  '

In Hennings vs. Cunningham, 59 Atl. Rep. p. 19, it 
was held that where a person has a “usual place of 
abode” m another State, he could not be served while 
on a visit in Nlew Jersey, by having summons left at 
his host’s house. IC

Defendant’s affidavits further show that it was his intention 
when he left New Jersey in 'E908, to establish a residence and 
have his ‘usual place of abode” in 'Maryland for an indefinite 
time, and that he did establish such residence and his “ usual 
place of abode” in that State.

 ̂ In Hervey vs. Hervey, 50 N . J. E . 16 6 ,’where the defendant 
had left the State to be gone some years, and after his de-
parture subpoena was served by leaving copies at his former 
residence, the residence of his father; the Court held that 2o 

his ‘father’s” residence was not at the time of the ser-
vice the “usual place of abode” of the defendant, for 
the reason that he had left the State with the intention 
of remaining out of it for an indefinite time, and that 
his father’s residence after his departure ceased to be 
legally within the statute, “ his usual place of abode”
'The Court further said that the house at which he last 
resided is not his “ usual place of abode.”

It w ill be borne in mind that J. Arthur Hayes left the place 30 
where service was attempted to be made, in 1908, and so far
as it appears before this Court that was the last time he was 
there.

From the cases cited above it can be seen that the Sheriff 
must certify that service was made, unless personal, in strict 
accordance with the language of the statute, or such service is 
not due process of law. It is a constitutional right of a citizen 
to be duly served with process and due process can only be 
bad in the manner prescribed by the legislature.

Nor shall any State deprive any person of life, lib-
erty or property without due process of law,” etc. 14th 
Amendment, Sec. r, U. S. Constitution.



6

S e r v ic e  at a m a n ’s resid en ce  is n o t n e c e s s a rily  se rv ic e  at his 

“ u su a l p la ce  o f  a b o d e h e  m a y  m a in ta in  a  resid en ce  in the 

S ta te  fo r  the p u rp o se  o f  v o tin g , e tc ., an d  still it m igh t be a 

v e r y  u n u su al th in g  fo r  h im  to a b id e  th ere . T h is  is n ot even 

so in th is  c a s e ;  J . A r t h u r  ¡H ayes sh o w s c o n c lu s iv e ly  that he 

gave, u p  h is re s id e n ce  in th is S ta te  in 190 8-an d  estab lish ed  one 

in M a ry la n d , an d  th a t h e  h as s in ce  c o n tin u o u s ly  resided, and 

h a s h is “ u su a l p la ce  o f  a b o d e ”  in M a ry la n d . ( P p s . 5 arid 6 
o f  the c a s e .)

IO  (The sta tu te  ( 1 9 1 2 , p. 4 6 9 ) p ro v id e s  th at sum m ons

m a y  be le ft  a t th e “ u su a l p la ce  o f  a b o d e ”  o f  defendant.

T h e  w o r d  “ u s u a l”  m ean s cu sto m a ry , re g u la r ,— 71 111. A p p ., 

15 2> “ U s u a l”  d oes n ot m ean  “ u n u su a l,”  “ ca su a l,”  or
“ te m p o r a r y .”

“ U s u a l p la ce  o f  a b o d e ”  m u st be co n s tru e d  to  mean 

d e fe n d a n t’s p re se n t p la ce  o f  abode.

E a r le  vs . M c V e ig h , 91 U . S . 503.

T h e  ru le  o r d e r in g  s e r v ic e  at the “ u su a l p la ce  o f  abode”  

d oes n ot p e rm it s e r v ic e  b y  le a v in g  a co p y  at the last 
p la ce  o f  a b o d e o f  th e d efe n d a n t.

H y s lo p  v s . H o p ila , 12 F e d . C a s e  mi.39.

In  th e c o n s tru c tio n  o f  sta tu tes  th e  te rm  “ u su a l p lace of 

a b o d e ”  w h e n  a p p lied  to the s e r v ic e  o f  a n y  p ro cess, shall 

be co n s tru e d  to m ean  th e p la ce  u s u a lly  o ccu p ie d  by the 

p erso n . G . S . K a n . 19 0 1, N o . 7342.

In  M a d iso n  C o . B a n k  vs . S u m a n ’s A d m r ., 79 M o. 

527, it is sa id  th a t “ u su a l p la ce  o f  a b o d e ”  as used in 

R . S . N o . 3489, a u th o r iz in g  su b stitu ted  se rv ic e  o f  sum- 

m on s b y  le a v in g  a c o p y  at d e fe n d a n ts  “ u su a l p lace o f 

a b o d e ”  m u st be co n s tru e d  to  re q u ire  th e sum m on s to 

be le ft  at d e fe n d a n t ’s p rese n t u su a l p la ce  o f  abode. A rid 

h en ce  a re tu rn  th a t su m m o n s w a s  le ft  at d efe n d a n t’s 

last usual place of abode d id  n ot sh o w  se rv ic e  since 

su ch  re tu rn  could' be tru e  a n d  y e t  th e d e fe n d a n t reside 

an d  h a v e  h is  “ u su a l p la ce  o f  a b o d e ”  in a n o th er coun ty  

o r  ju r is d ic tio n .

/T h ere a re  th re e  m eth o d s w h e re b y  a  p e rso n  can  be sum -

m on ed , ( 1 )  p e rso n a l s e r v ic e ;  ( 2 )  b y  le a v in g  a t the “ usual 

p la ce  o f  a b o d e ”  an d  ( 3 )  b y  a tta ch m e n t. I f  a retu rn  is m ade
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in the seco n d  m eth o d  sh o w n  a b o v e  it m u st he in the lan gu a g e  

of the sta tu te , in o th e r  w o rd s  it m u st be p rim a  fa c ie  p ro o f o f  

a se rv ice  w ith in  the sta tu te  an d  to be th is it m u st be in the 

lan guage o f  the sta tu te , an d  w h en  th e s h e r iff  m akes a retu rn  

sh o w in g s e r v ic e  a t “ re s id e n ce ”  it is n ot the la n g u a g e  of, the 
statute and1 th e re fo re  no se rv ic e  a t all.

J u s tic e  M in tu rn  in  h is op in io n  d e n y in g  the m o-

tion  to s tr ik e  o u t th e n am e o f  J. A r t h u r  IH'ayes, 85 A t l.

R e p . 8i8.- sa y s  “ at the tim e o f  th e  s e rv ic e  o f  sum m on s 1 0  

h e w a s  in N e w  B r u n s w ic k  l iv in g  a t h is fa th e r ’s hom e, 

an d  the S h e r if f  re tu rn e d  the su m m on s as se rv e d  ‘at the 

resid en ce  o f  J. A r t h u r  H a y e s . ’ ”  T h is  sta tem en t is p u re ly  

c o n je c tu r a l on  the p a rt o f  the J u s tic e ;  the o n ly  p ro o f 

b e fo re  the C o u r t as to w h e re  J. A r t h u r  H a y e s  w a s l iv -

in g  w a s th a t h is resid en ce  w a s  in M a ry la n d  an d  th a t he 

h ad  resid ed  th e re  co n tin u o u s ly  fo r  fo u r  y e a rs . (P p .
5 an d  6 o f  c a se .)

J u stice  M in tu rn  r e a s o n in g  on the g ro u n d  th at J. A r th u r  2Q 

H ayes w a s  in N e w  B r u n s w ic k  sa y s  fu r th e r  “ I f  h is e ffe cts  in 

\ew  B r u n s w ic k  w e re  a tta ch e d  u n d e r  p ro cess, he m igh t p ro -

perly  cla im  th a t sa id  su m m on s co u ld  be se rv e d  upon  h im  in 

the s ta tu to ry  m o d e a n d  p ro c e ss  b y  a tta ch m e n t w o u ld  n ot lie .”

T h ere w a s  e r r o r  in th is sta te m en t b ecau se  th ere  w a s  no p ro o f 

that he h a d  a n y  e ffe c ts  in N e w  B ru n s w ic k . T h e  o n ly  sta tu -

tory m od e b y  w h ic h  p ro cess  co u ld  be serv e d  on J. A r th u r  

H ayes w as “ p e rso n a l s e r v ic e .”  R v e n  if  it w a s  sh o w n  (w h ic h  

it w as n o t)  th a t J. 'A r t h u r  H a y e s  w a s  in the C ity  o f  N e w  

B ru n sw ick  on the d ate  o f  se rv ic e  an d  also  th a t he w a s  at h is 3 0  

fa th er ’s resid en ce  (w h e r e  su m m o n s w a s  le f t)  it w o u ld  not be 

good s e rv ic e , fo r  it still rem ain s to be sh o w n  th a t such  re s i-

dence o f  h is fa th e r  is the “ u su a l p la ce  o f  abod e o f  J. A r th u r  
H a y es.”

J u stice  M in tu rn  r ig h tfu lly  states th at “ the test in v a ria b ly  

applied in all cases in v o lv in g  th e r e g u la r ity  o f  the se rv ic e  o f  

process o f  a tta ch m e n t is w h e th e r  a sum m on s co u ld  be served  

upon the d e fe n d a n t in th e s ta tu to ry  m a n n e r; in o th er w o rd s 

w hether h e h a d  an  abod e in th is S ta te , at w h ic h  som e perso n  

m ay resid e  w h o  is cap ab le  u n d e r  th e sta tu te  o f  a cce p tin g  ser-
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v i c e o f p r o c e s s, “ b u t t h e r e i s e r r o r i n h i s i n t e r p r e t a ti o n  o f t h e 

.  c a s e s c i t e d b y h i m , v i z . :

C a d w a ll a d e r v s. H o w e ll, 1 8 N . J. L . 1 3 8.

B j r a r d r e d v s. D e l H o y e , 2 0 N . J. L . 3 2 8.

C l a r k  v s. L i k e n s , 2 6 N . J. L . 2 0 7.

C i t y  B a n k  v s. M e r r i t t, 1 3 N . J. L . 1 3 1.

H a r r i s o n  v s . F a r r i n g t o n , 3 5 N . J. E q . 4.

W e  r e s p e c t f u ll y  s u b m i t t h a t M r . J u s ti c e M j n t u r n ’ s c o n - 

1 °   s t r u c ti o n  o f t h e s t a t u t e a n d c a s e s g o e s f a r t h e r t h a n t h e r e a s o n -

i n g  o f t h e c a s e s w a r r a n t s, a n d d o e s v i o l e n c e t o t h e c o n s ti t u -

ti o n a l p r o v i s i o n  r e g a r d i n g  “ d u e p r o c e s s o f l a w . ”

J u s ti c e M i n t u r n  a l s o a s s u m e s f a c t s w h i c h  d i d  n o t a p p e a r i n 

t h e p r o o f.  I f t h e s e r v i c e u p o n J. A r t h u r H a y e s w a s g o o d , t h e n 

s e r v i c e u p o n t h e c l e r k  o f a h o t e l w h e r e a d e f e n d a n t s t a y e d f o r 

a f e w  d a y s w o u l d  b e g o o d , f o r t h e J u s ti c e s a y s t h a t h e t a k e s 

“ u s u a l p l a c e o f a b o d e ” “ t o m e a n h i s u s u a l p l a c e o f a b o d e i n 

t h i s S t a t e i f h e h a v e s u c h a p l a c e . ”   T h e  o nl y p r o of  i n t hi s 

■ 2 Q  c a s e w a s t h a t J. A r t h u r H a y e s di d n ot  h a v e a “ u s u a l p l a c e o f 

a b o d e ” i n t h e S t a t e o f N e w  J e r s e y .

A s  t o t h e a n i m u s r e v e r t e n d i d e f e n d a n t’ s a f fi d a v i t s cl e a rl y 

s t a t e “ t h a t h e h a d n o i n t e n ti o n o f r e t u r n i n g t o h i s f o r m e r h o m e 

i n N e w  B r u n s w i c k ” a n d t h a t h e g a v e u p h i s r e s i d e n c e i n N e w  

B r u n s w i c k  i n 1 9 0 8.  H e w a s a c a s u a l v i s i t o r  a t  t h e  p l a c e 

w h e r e s e r v i c e w a s m a d e, a s a n y w e e k - e n d v i s i t o r ( n o t a r el a -

t i v e ) m i g h t b e a t s o m e o n e e l s e’ s h o m e.

J u s ti c e M i n t u r n  c i t e s C l a r k  v s. L u k e n s, 2 6 N . J. L . 2 0 7, t o 

s u s t a i n h i m .  A s  w e r e a d t h e c a s e i t d o e s j u s t t h e c o n t r a r y. 

I n t h a t c a s e i t a p p e a r s c l e a r l y t h a t t h e d e f e n d a n t’ s r e si d e n c e 

w a s i n A t l a n t i c  C i t y  a n d t h a t h e h a d n e v e r c h a n g e d h i s r e s i -

d e n c e a n d h e n c e A t l a n t i c  C i t y  w a s h i s r e s i d e n c e a n d t h e h o t el 

w h e r e h e li v e d  t h e d a y b e f o r e a n d i n t e n d e d t o r e t u r n t h e n e x t 

d a y w a s u n d o u b t e d l y h i s “ u s u a l p l a c e o f a b o d e . ”

H e  c i t e s H a r r i s o n  v s. F a r r i n g t o n , 3 5 N . J. E q . 6.  I n t h a t 

c a s e d e f e n d a n t a d m i t t e d t h a t t h e p l a c e o f s e r v i c e w a s h i s h o m e 

a n d h i s “ u s u a l p l a c e o f a b o d e ” i n t h e s u m m e r, a n d t h a t h e h a d 

a li k e h o m e a n d p l a c e o f a b o d e i n t h e w i n t e r i n N e w  Y o r k , 

a n d o f c o u r s e t h e s e r v i c e w a s g o o d .'
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II.

T H E R E  W A S  E R R O R  I N  T H E  R E F U S A L  O F  T H E  
C O U R T  T O  G R A N T  A  N O N  S U I T  I N  F A V O R  

O F  E D W A R D  R . H A Y E S .

T h e  o n ly  m a n n er in w h ic h  E d w a r d  R . H a y e s  w a s  co n -

nected w ith  th e a cc id e n t co m p la in ed  o f  w a s  th a t he w a s the 

owner o f  th e c a r  w h ic h  co llid e d  w ith  F lo re n c e  M isse ll. P la in -

tiff o ffe re d  no p r o o f th a t E d w a r d  R . H a y e s  w a s  th e m aster 

or p rin c ip a l an d  th a t J. A r t h u r  H a y e s  w a s  the se rv a n t o r  1 0  

a g e n t; he m e re ly  re lied  upo n  the fa c t  th a t E d w a r d  R . H a y e s  

was the o w n e r  o f  th e a u to m o b ile  and th at J. A r th u r  H a y e s , 

the d riv e r , w a s  h is son.
In  Linds'berg- v s . C e n tra l R . R . C o ., 46 G a., 447, it is 

sa id  " 'T h e  re latio n  o f  m a ste r  an d  se rv a n t m u st first be 

estab lish ed  b y  co m p eten t e v id e n c e ."

It w a s  co n ced e d  b y  the com m on  la w  th a t in  no e v en t w a s  

the p a ren t liab le  fo r  th e  to rtio u s  a ct o f  h is adult ch ild , m ere ly  

because o f  p a re n ta l r e la t io n s h ip ; an d  he w a s n o t liab le  fo r  the 2 o  

tortious a ct o f  h is minor ch ild  u n less it ap p e ared  th a t the 

parent d ire cte d  o r  co u n seled  th e w r o n g fu l a ct, o r  th a t the 

m inor, at th e tim e o f  c o m m itin g  th e  to rt, w a s  a c tin g  as the 

agent o r  se rv a n t o f  th e p a ren t, an d  the w r o n g fu l a ct w a s  w ith -

in the sco p e o f  em p lo ym en t.
P a lm  v s  Iv o rso n , 1 1 7  111. A p p . 5 3 5 ;

S w a n so n  vs . C ra n d a ll, 2 P a . S u p e r. C t. 8 5 ;

E v e r s  v s . K r o u s e , 70 N . J. L- 653.

7 H a r v a r d  L a w  R e v ie w , 348.

2 N . J. L . 86. 3 °

)
J. A r th u r  H a y e s  is o v e r  the a g e  o f  tw e n ty -o n e  y ea rs.

T h e  C o u r t  sa id  in  S m ith  v s .  J o rd a n , 2 1 1  M a ss. 269, " A  

fa th er is n o t liab le  fo r  th e  to rts  o f  h is m in o r ch ild , s im p ly  be-

cause o f  p a te rn ity ,"  a lso  th a t “ if  the a ct is n ot don e in fu r th e r -

ance o f  the fa th e r ’s b u sin ess b u t in  p e rfo rm a n c e  o f  som e in -

dependent d esig n  o f  h is  o w n , th e  fa th e r  is. n ot liable.
J. A r th u r  H a y e s  w a s  n ot e n g a g e d  in th e  p e rfo rm a n c e  o f  his 

fa th er ’s b u sin ess a t the tim e o f  the a cc id e n t com p la in ed  o f, 

but on h is  ow n  p erso n a l b u sin ess (p p . 27-28-32-35_37" U -44 )-
It m a y  ¡be tru e  th a t the fa th e r  is liab le  w h e re  he p u rch ases 

an au to m o b ile  fo r  th e p le a su re  o f  h is fa m ily  and  his ch ild  is
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the o n ly  on e w h o  d riv e s  th e car, bu t th is  is n o t the case  h e r e ; 

th e c a r  w a s  n ot p u rc h a s e d  fo r  th e p le a su re  o f  the fa m ily  o f 

E d w a r d  R . :.H ay es, b u t fo r  h is o w n  p r iv a te  b u s in e s s ; the son. 

J. A r t h u r  H a y e s , w a s  n ot on h is fa th e r ’s b u sin ess, b u t en gaged  
in h is  o w n  w o rk .

In  M a h e r  vs . B e n e d ict, 1213 A p p . D iv . 579, 108 N . Y . 

S u p p . 228, th e  C o u rt sa id  “ L ia b ility  can n o t be ca st upon 

th e  d e fe n d a n t b ecau se  h e o w n e d  the car, o r  b ecau se he 

p e rm itte d  h is son  to  d r iv e  th e  c a r  w h e n e v e r  he w ished  

1 0  to do so, o r  b eca u se  th e  d r iv e r  w a s  h is son. L ia b ility

a rise s  fro m  th e  re la tio n  o f  m a ste r  an d  se rv a n t, and it 

m u st be d ete rm in ed  b y  th e in q u iry  w h e th e r  the d riv in g  

a t  th e  tim e w a s  w ith  th e  a u th o r ity  o f  the m a ster, in the 

e x e c u tio n  o f  h is o rd e rs  o r  in th e d o in g  o f  h is w o rk .

T h is  q u estio n  w a s  in q u ire d  into. T h e  p la in tiff  m ade no at-

te m p t to s h o w  th a t the c a r  w a s  b e in g  u se d  in the ex ecu tio n  

o f  E d w a r d  R . H a y e s ’ o rd e rs  o r  in th e d o in g  o f  h is  w o rk , but 

th e d e fe n d a n ts  p ro d u ce d  w itn e sse s  s h o w in g  th a t th e  autom o- 

2 0  bile w a s  n o t e n g a g e d  th a t d a y  in th e  p e rfo rm a n c e  o f  a n y  d uty 

fo r  E d w a r d  R . H a y e s . ( P p . 2 7 -2 8 -3 2 -3 5 -3 7-4 1-4 4  o f  c a se .)

T h e  o w n e r  o f  an a u to m o b ile  is n ot liab le  on the 

th e o r y  th a t it is a  d a n g e ro u s  m a ch in e. H a r t le y  vs. 

M ille r , 165 M ic h . 1 1 5 ;  130 N . W . 336.

W h e r e  th e re  a re  no fa c ts  fro m  w h ic h  n eglig en ce  

m a y  be in fe rre d , a n on su it sh o u ld  be g ra n te d . M et. 

R y . C o . vs . J a ck so n , L . R . 3 A p p . C as. 193.

30

I f  fro m  the fa c ts  in e v id e n ce  tw o  in fe re n c e s  o r  con clu sio n s 

can  be re a so n a b ly  d ed u ced  on e fa v o r a b le  to th e p la in tiff  and 

the o th e r  a g a in st h im , a q u estio n  th en  is p rese n ted  w h ic h  calls 

fo r  th e o p in io n . T w o  in fe re n c e s  r e la tiv e  to th e lia b ility  o f 

E d w a r d  R . H a y e s  co u ld  n ot be d ra w n , b eca u se  th e  p la in tiff 

p ro v e d  n o th in g  r e g a r d in g  h im , n o r  in fa c t  d id  she attem p t to 

p r o v e  a n y th in g ;  th e o n ly  e v id e n c e  b e fo re  th e  C o u r t w h ereb y  

an in fe re n c e  m ig h t be d ed u ced  c o n c rn in g  E d w a r d  R . H a y e s ’ 

lia b ility  w a s  th a t the c a r  w a s  o w n e d  b y  h im , bu t w a s  n ot en -

g a g e d  in h is b u sin ess on the d a y  o f  th e a cc id e n t an d  w a s in 

th e  c h a rg e  and  co n tro l o f  a n o th e r  and  b e in g  u sed  upo n  that 

o th e r  p e rso n ’s b u sin e ss, a n d  th a t o th e r  p erso n  w a s  n ot the 

s e rv a n t o f  E d w a r d  R . H a y e s . T h e r e  w a s  n o th in g  c a llin g  fo r  

an op in ion  o f  th e ju r y .



P . R . R . C o . vs . M a tth e w s. 7  V r . ,  5311.

B a h r  vs . L o m b a rd , 24 V r . ,  233.

B a tt le  v s . C am d e n  &  A t la n tic  R . R . C o . 26  V r . ,  6 15  ; 627.

¡W h e re  th e o n ly  e v id e n ce  te n d in g  to w a r d  th e  lia b ility  

o f  a d e fe n d a n t is e v id e n ce  p ro d u ced  in h is  fa v o r , th at - 

s u r e ly  n e g a tiv e s  an  in fe re n c e  a g a in st him .

Kelly and McAilinden v s . Central R ,.R. Co. 70 N.J.L- 19°
W ils o n  vs. P . R . R . C o . 63 N . J. L .  385.

IO
“ I f  th e p la in tiff  fa ils  to p ro v e  the cau se  o f  actio n  

a lleged  in h is d e c la ra tio n , a  n on su it is n o t e rro n e o u s .”

C a se  v s . C e n tra l R . R . C o ., 59 N . J. L . 47 1 -

T h e  su b sta n ce  o f  th e  co m p la in t n o w  b e fo re  the C o u rt is as 

fo llo w s: T h a t  J. A r th u r  H a y e s  w a s  in co n tro l, ch a rg e  and 

possession o f  th e a u to m o b ile  o w n ed  b y  E d w a r d  R . H a y e s , u n -

der the a u th o r ity  an d  as the d u ly  a u th o rize d  se rv a n t and  o p e r-

ator o f  sa id  E d w a r d  R . H a y e s  ; th a t the sa id  E d w a r d  R . H a y e s  

did n ot u se due ca re  in th e  se le ctio n  o f  h is said  serv a n t, bu t 2 0  

reck lessly  ch o se an  in co m p ete n t an d  im p ro p e r se rv a n t and  

op erato r o f  sa id  au to m o b ile .

T h is  co m p la in t is n o t su stain ed .

“ A  p la in tiff  is p ro p e r ly  n on su ited  if  h is p r o o f fa il 

to e stab lish  an essen tia l p a rt o f  the a g re e m e n t upon 

w h ic h  he h as d e c la r e d .”
U . vS. F id e liy  &  G u a ra n ty  C o . vs. D o n n e lly , 68 N . J.

L.654.

P la in t iff  h as fa ile d  to estab lish  the m ost essen tia l p a rt o f  3 °  

his co m p la in t in o r d e r  to  p la ce  lia b ility  on E d w a r d  R . H a y e s  

and sh o u ld  b e  n on suited .
W h e r e  upo n  th e  u n co n tro v e rte d  fa c ts , a p la in tiff  is 

n ot en titled  to r e c o v e r  an d  a v e rd ic t  in h is  fa v o r  w o u ld  

be set asid e, it is th e d u ty  o f  the C o u rt to n on suit.

C e n tra l R . R . C o . vs . M o o re , 4  Z a b . 824.

A y c r ig g  v s . N'. Y .  &  E< R . R . C o . ,  1 V r .  46°-

“ A lth o u g h  m o tio n  to n on  su it be im p ro p e rly  reu sed , 

y e t  i f  th e d e fe c t  in  th e  e v id e n ce  be su b seq u en tly  su p -

plied , th e  ju d g m e n t w ill n ot be re v e rs e d .”

P e rth  A m b o y  M fg . C o . vs . C o n d ic t, 21 N . J. L . 659.
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B u t i f  the d e fe c t  is not su b se q u e n tly  su p p lied  th e  ju d gm en t 
m u st be rev e rse d .

T h e  N e w  Y o r k  L a w  J o u rn a l co n ta in ed  an e d ito ria l w hich  

w a s  re p rin te d  in V o l.  36 o f  th e N e w  J e r s e y  L a w  J o u rn a l at 

Ba g e  45> w h e re in  th e  lia b ility  o f  an  o w n e r  o f  an autom obile 

fo r  th e  to r tio u s  a cts  o f  a m em b er o f  h is  fa m ily  w h ile  d riv in g  

sa id  a u to m o b ile  w a s  d iscu ssed  p ro  an d  con. T h e  case o f 

S to w e  v s . M o rr is , K e n tu c k y  case, w a s  ta k en  as a p rin cip al, 

j o '  a n d  it fa v o r e d  th e  lia b ility  o f  th e  p a re n t f o r  th e  a cts  o f  his 

son, as did a M a s s a c h u s e tts  case  o f  S m ith  v s . Jo rd o n , w hile 

M a h e r  v s . B e n e d ict, 108 N . Y .  S . 228, w a s  c ited  as u p h old in g 

th e co n ten tio n  th a t th e fa th e r  is n o t liab le . O u r  o w n  case of 

D o r n  vs . T h o m p se n , 7 6  N . J. L . 75 4  is a lso  c ited , as b e in g  ad -

v e rs e  to th e l ia b il it y .o f  th e  fa th e r , an d  in c o n c lu sio n  it  is sa id : 

“ T h e  c o n tro llin g  q u estio n  in a ll o f  th ese  cases sh o u ld  be 

w h e th e r  th e ch ild  w a s  a c tu a lly  u s in g  th e  m a ch in e  fo r  h is ow n 

p u rp o se  o r  fo r  a  fa m ily  p u rp o se  fo r  w h ic h  the fa th e r  w a s  leg i-

tim a te ly  resp o n sib le , an d  it w o u ld  seem  th a t the p r in c ip a l case 

20  ( S t o w e  vs. M o r r is )  s tra in s  th e  lo g ic  o f  the s itu a tio n , and  the 

v ie w  o f  th e N e w  J e r s e y  an d  N e w  Y o r k  C o u rts  is to be p re-
fe r r e d .”

M c N e il  vs . M c K a ir e , 112  P a c . 742 ( O k la .)  an d  D a ily  vs. 

M a x w e ll ,  133 S . W . 351 ( M o .)  a lso  u p h o ld  th e v ie w  o f the 

N e w  J e r s e y  and  N e w  Y o r k  C o u rts . T h e  h o ld in g  o f  the N ew  

Y o r k  an d  N e w  J e rs e y  C o u rts  in  co n so n a n t w ith  th e a u th o ri-

ties on the s u b je c t fro m  th e e a r lie s t tim e. L o r d  C o c k b u rn  in 

R o u rk e  vs . W h ite  M o ss  C o llie ry  C o. L . R . 2 C . P . D iv . 205 

sa id  as f o l l o w s :

J°
“ W h e n  on e p erso n  len d s h is se rv a n t to a n o th e r  fo r  a 

p a r tic u la r  em p lo ym e n t, the se rv a n t, fo r  a n y th in g  done 

in th a t p a r tic u la r  e m p lo ym e n t m u st be d ea lt w ith  as 

th e s e rv a n t o f  th e m an  to  w h o m  he is len t, a lth o u g h  he 

rem ain s th e  g e n e ra l se rv a n t o f  the p e rso n  w h o  lent h im .”

S o  it w ill be seen  th a t th e  d ecis io n s  in th is S ta te  a re  based 

u p o n  th e  p ro p o sitio n  o f  co m p e ten t p r o o f  as to  re la tio n sh ip  o f 

m a ste r  an d  se rv a n t e x s t in g  b etw e en  th e  p a re n t an d  ch ild  at 

th e tim e th e  a c t  cm p lain ed  o f  is co m m itted .
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I I I .

C O U R T  S H O U L D  H A V E  D I R E C T E D  A  V E R D I C T  I N  

F A V O R  O 'F  E D W A R D  R . H A Y E S .

E v e n  i f  a  n on su it is p r o p e r ly  re fu se d  th e re  w a s  e rro r  in 

re fu s in g  to  d ire c t a v e rd ic t  at the c lo se  o f  d e fe n d a n t ’s case.

In  V ro o m a n  v s . N o r th  J e r s e y  R y . C o . 70  N . J. L . 818, 

it  is s a id : “ I f  the rea l fa c ts  h a v e  n ot been estab lish ed  

b y  th e e v id e n ce  he m u st su b m it them  to th e  ju r y .”  I®

O f  co u rse , th e re fo re , i f  the real facts have been established 
and th e y  sh o w  no lia b ility  on  p a rt o f  d efe n d a n t, th e ju r y  m u st 

be d ire cte d  to find in fa v o r  o f  sa id  d efe n d a n t.

T h e  ru le  is w e ll settled  th a t “ A  ju r y  sh o u ld  be co n -

tro lled  in its v e rd ic t  b y  a p e re m p to ry  in stru ctio n  w h e re  

th e te stim o n y  is o f  su ch  a co n c lu s iv e  c h a ra cte r  as w o u ld ' 

co m p el the C o u rt, in th e e x e r c is e  o f  a sou n d  leg a l d is-

cre tio n , to set a sid e  a v e rd ic t  i f  on e w e re  re tu rn e d  in 

o p p o sitio n  to su ch  te stim o n y. 2®

B a ld w in  v s . T h o m a s , 14 V r .  596.

C ru e  v s . C a ld w e ll. 23 V r .  2 15 .

D . L . &  W  R y . C o . vs . S h e lto n , 26  V r .  342,

H a w e s  vs . M o rr is  T r u s t  C o ., 27 V r .  312.

E v e n  i f  a t  the c lo se  o f  p la in t if f ’s case  th ere  w a s  a n y  dou bt 

ir. the m ind  o f  th e  C o u rt as to the n a tu re  o f  the b u sin ess upon 

w hich th e c a r  w a s  e n g a g e d  a t th e tim e o f  the a cc id en t, th is 

doubt w a s  s u r e ly  d isp e lle d  at th e  c lo se  o f  d e fe n d a n t’s case, b e-

cause th e o n ly  te stim o n y  th ro u g h o u t the tr ia l as to w h a t J. 3 °  

A rth u r  H a y e s  w a s  d o in g  w ith  th e  c a r  th a t d a y  w a s th at he 

w as en g a g e d  in h is o w n  p r iv a te  b u s in e s s ; th a t h is fa th e r  h ad  

n othin g to  do w ith  h is  ta k in g  th e  car, an d  in fa cE  did n ot k n o w  

lie h ad  ta k en  th e  car.

In  M c C o r m ic k  v s . S ta n d a rd  O il  C o ., 60 N . J: L . th e 

C o u r t  sa id  w h e re  no in fe re n c e  o f  d e fe n d a n t’s lia b ility  

w a s  p o ssib le , a v e r d ic t  fo r  d e fe n d a n t w a s  r ig h tfu lly  

d ire cted .

“ W h e r e  the fa c ts  a re  c le a r  a n d  u n d isp u ted  and  co n -

c lu s iv e ly  sh o w  la c k  o f  a u th o r ity  in an agen t, the ques-
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tion  as to h is a u th o r ity  in a  g iv e n  p a rtic u la r , being a 

m a tte r  in  issu e , it is th e  d u ty  o f  th e  C o u r t  to determ ine 

th e  issu e  lb y  p e re m p to ry  in s tru ctio n  to  th e  J u r y .”

A m e r . L a w  C o . vs . N a t. B a n k  o f  T r e n to n , 60 N . J.

. t .  417-

W h e r e  a  m a tter  is “ p ro v e d  b y  th e  d e fe n c e  an d  n ot co n tro -

v e rte d  b y  th e  p la in t if f”  it is th e  d u ty  o f  th e  tr ia l co u rt to direct 

a v e r d ic t  fo r  th e  d e fe n d a n t.

10 L ip p in c o tt  vs . R o y a l A r c a n u m , 64 N . J. L . 309.

T h e r e  can  be no in fe re n c e  th a t J. A r t h u r  H a y e s  w as the 

a g e n t o f  E d w a r d  R . H a y e s  w h e re  th e  o n ly  e v id e n ce  tou chin g 

on  th e  q u estio n , is  the p r o o f  th a t th e  re la tio n sh ip  o f  M aster 

and  S e r v a n t  did not e x is t  b e tw e e n  E d w a r d  R^ H a y e s  and J. 

A r th u r  H a y e s .

I V .

20  T H E  E V I D E N C E  D I D  N O T  W A R R A N T  T H E  V E R -

D I C T  A G A I N S T  T H E  D E F E N D A N T .

N e g lig e n c e  can n o t be p resu m e d  on the p a rt o f  a d riv e r  of 

an  a u to m o b ile  fro m  th e  m ere  fa c t  th a t h e ru n s d o w n  and in-

ju r e s  a p e d e str ia n  on a p u b lic  street. M illsa p s  v s . B rad gan , 

134  S . W .  632.
It  is a w e ll k n o w n  ru le  th a t a  m ere  h a p p e n in g  o f  an in ju ry, 

w ith  n o th in g  e lse  sh o w n  d o es n ot ra ise  a p resu m p tio n  o f  neg-

lig en ce . T h e  p la in tiff  p ro d u ce d  on e w itn e ss  w h o  testified  as 

to th e  in ju r y , in the fo llo w in g  w o r d s :

T h e  C o u r t : “ T e l l  us w h a t y o u  s a w .”
T h e  W itn e s s :  “ W e ll ,  I w a s  w o r k in g  in  fro n t o f  my 

h o u s e ; I w a s  la y in g  a c o n c re te  s id e w a lk  and  I h eard  a 

w o m a n  h o lle r  in  an  au to m o b ile  so I h ap p en ed  to turn 

a ro u n d , an d  I  sa w  the g ir l  w a s  ju s t  g e ttin g  h it w ith  the 

a u to m o b ile  an d  w h en  th e  g ir l  g o t  h it, th e  autom obile 

sto p p e d  a b o u t se v e n ty -fiv e  o r  e ig h ty  fe e t a w a y . (p g . 17 

o f  c a se .)
T h e  p la in tiff  sta tes th a t she w a s  “ t r y in g  to cross the 

s tre e t”  w h en  she w a s  s tru ck , (p g . 23 o f  ca se .)



In  S to n e  v s . F o r e s t  C ity  E x p r e s s  C o . 74 A t l .  23, it w a s  

sa id  “ w h e re  on e w orkin g- on  a h ig h w a y  w a s  s tru c k  b y  a 

h o rse  and w a g o n  an d  th e  o n ly  w itn ess  f o r  th e  p la in tiff  

w h o  w a s  ab le  to m a k e  a n y  statem en t, testified  th a t he 

h ea rd  the d r iv e r  c ry  ‘ lo o k  o u t ’ an d  sa w  the p la in tiff  s tru ck  

to the g ro u n d  th e d o ctr in e  o f  R e s  ip sa  lo q u itu r  does n ot 

a p p ly  an d  n e g lig e n c e  w ill n ot be p resu m e d  a g a in st the 

d e fe n d a n t.”  T h is  is e x a c t ly  th e sam e sta te  o f  a ffa irs  as 

the case  „n ow  b e fo r e  th e C o u rt. O n e  w itn e ss  w a s  p ro -

d u ced  by the p la in tiff  w h o  testified  th a t h e “ h e a rd  a w o - IO  

m an  h o lie r  in an  a u to m o b ile ”  an d  th e d o ctr in e  o f  R e s  ipsa 

lo q u itu r  can n o t a p p ly , n o r  can  n e g lig e n ce  be p resu m ed  be- 

» ca u se  o f  the h a p p en in g  o f  the in ju r y .

T h e  fa c t  th a t an  au to m o b ile  h its  a  p e d e str ia n  is n ot sufficien t 

p ro o f o f  the n e g lig e n c e  o f  the- d r iv e r  th e re o f to su stain  a  v e r -

d ict fo r  p la in tiff. D u d le y  vs . R a y m o n d , 133 Y .  S . VJ.
T h e  te stim o n y  o f  M a rtin  V e n ir o  p ro d u ced  =on b e h a lf o f  the 

p la in tiff  (p g . 17  o f  c a s e )  m o st c e r ta in ly  sh o w s no n e g lig en ce , 

and n e g lig e n ce  can n o t be p resu m e d . T h e  only te stim o n y  p ro - 2 0  

d u ced  re g a rd in g  n e g lig e n c e  w a s  the te stim o n y  o f  th e w itn esses 

fo r  the d e fe n d a n ts .

James A . Harkins (pg. 36 of case) testified as follows:
O . “ W a s  she in fr o n t  o f  the c a r ?
A . “ N o , she w a s  n ot, she w a s on  th e  side o f  th e road.

Q . “ W h a t  d id  she do  th e n ?
A .  “ W h y , she sto o d  up an d  I  lo o k ed  o u t an d  I th o u gh t 

as i f  th e  ch ild  w a s  g o in g  to w a it  u n til th e ca r  w o u ld  go 

b y , and  she k in d  o f  w a lk e d  in fr o n t  o f  the car, tr y in g  to 3 ® 

g e t to the o th e r  side, as fa r  as I rem em b er.”
J. A r t h u r  H a y e s , th e  d r iv e r  o f  th e au to m o b ile , testified

as fo llo w s  .(p g . 4 1 o f  c a s e ) .
“ W h e n  I first sa w  th e ch ild , I w a s  abou t, I sh o u ld  

ju d g e , on e h u n d re d  an d  fif ty  fe e t a w a y  fro m  h e r  and  she 

h a d  g o n e  to  th e  ri^ h t h a n d  sid e o f  th e ro a d  an d  I sa w  h er 

sto op, a n d  I d o n ’t k n o w  w h a t she d id , I sa w  h er stoop and 

" i tu rn e d  a  little  to th e  .left to  g iv e  h e r  p le n ty  o f  room .

Q . “ A t  the tim e she sto o p ed  w a s she in fro n t o f  y o u ?

A .  “ N o , she w a s  n ot in fr o n t  o f  m e, she w a s  o v e r  to 

th e r ig h t, but in o rd e r  to  p la y  it s a fe  I tu rn e d  to  the le f t
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to g iv e  h e r  p le n ty  o f  room , and  ju s t  as w e  w e n t a lo n g  the 

ro a d , th a t is, she w a s  ab o u t tw e n ty -fiv e  o r  f i f ty  fe e t a w ay  

w h en  I d id  th a t and w h en  w e  g o t w ith in  fo u r  o r  five  feet 

o f  h e r  she ju m p e d  th is w a y .”

O . “ J u m ep ed  th is w a y  r e fe r r in g  to  w h a t?

T h e  W it n e s s : “ T o  the le ft  in fr o n t .”

T h e  C o u r t : “ T h is  w a y  to  th e le ft ,  w a s  th a t in the d i-

re c tio n  o f  th e c a r  ”

T h e  W itn e s s :  “ In  th e d ire ctio n  in w h ic h  I h ad  turned  

i o th e c a r .”

T h e  C o u r t:  “ S h e  ju m p e d  th is  w a y  w h ic h  w a s  th e  d i-

rectio n  in w h ic h  y o u  tu rn e d  th e  car, is th a t r ig h t?

T h e  W itn e s s :  “ Y e s  sir, and w h en  I sa w  w h a t she did 

1 im m e d ia te ly  th re w  m y  b ra k e s  an d  tu rn e d  th e c a r  to 

th e  le f t .”

In  G o b le  vs . D e la w a r e , etc. R . R . C o ., 3 N . J. L . 176, 

th e  C o u r t s a y s : “ I t  is a p e rso n s d u ty  to  th in k , and if  

he fa ils  to u se h is  e ffo rts  o r  ta k es  th e  p re c a u tio n  w h ich  

2() an  o r d in a ry  p ru d en t m an  w o u ld  em p lo y  in lik e  c ircu m -

sta n ce s, he is g u ilty  o f  N e g lig e n c e .”  H e n c e , i f  a  m an 

d oes th in k  a n d  ta k e s  p re c a u tio n  an d  still th e re  is an a c-

c id en t, he is n ot n e g lig e n t. J. A r t h u r  H a y e s  did  think 

an d  d id  ta k e  p re c a u tio n  w h ic h  an o r d in a ry  p ru d en t m an 

w o u ld  h a v e  ta k en .

In  K a u fm a n  vs. B u s ch , 69 N . J. L . 645, it is sa id  the 

“ a g e  o f  p la in tiff  d o es n ot p e r  se a lte r  th e ru le  b y  w h ich  

th e  n e g lig e n c e  o f  the d e fe n d a n t is to b e  g a u g e d . I f  an 

a cc id e n t is u n a v o id a b le , as w a s  th is, no n e g lig e n c e  can 

be in fe rr e d  o r  p resu m e d  o r  sh o w n .

V.

T H E R E  W A S  E R R O R  I N  A L L O W I N G  C A S E  T O  G O  

T O  J U R Y  B E C A U S E  I T  W A S  S H O W N  P L A I N -

T I F F ’S  N E G L I G E N C E  C O N T R I B U T E D  

T O  T H E  A C C I D E N T .

T h e  m o th e r  o f  p la in tiff  testified  as fo llo w s :  (p a g e  22 o f  

c a se )
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“ O . H o w  m a n y  a u to m o b iles  p ass y o u r  h o u se in  a d a y ? ”
A .  T h e y  g o  p a st th e re  a ll d a y  lon g.

O . H o w  m a n y  o f  th em  a b o u t?
A .  1 d o n ’t k n o w .

Q . S o  m a n y  th a t y o u  co u ld  n ot keep  tr a c k  ?

A .  S o  m a n y  go es  p a st th e  R iv e r  road , th e y  com e fro m  
all o v e r , P a s s a ic , N e w a r k , an d  a ll o v e r .”

This te stim o n y  b rin g s  h om e to p la in tiff  the k n o w le d g e  th at the 

street she a ttem p ted  to cro ss w a s  on e g r e a tly  tra v e rse d  b y  au- IO  
to m o biles a n d  it is s ta te d  in 55 NL J. L .

“ T h e  ru le  r e q u ir in g  o jie e x e r c is in g  h is la w fu l rig h ts  

in a p la ce  w h e re  th e  e x e r c is e  o f  la w fu l r ig h ts  by o th ers 

m a y  p u t h im  in p e ril, to  u se su ch  p re ca u tio n  and  ca re  

fo r  h is  s a fe ty  as a  re a so n a b ly  p ru d en t m an w o u ld  use 

u n d e r  the c ircu m sta n ce s , is th e m e a su re  o f  d u ty  fo r  one 

w h o  cro sses  a p u b lic  h ig h w a y  on fo o t. H e  m u st u se his 

p o w e rs  o f  o b se rv a tio n  to  d is c o v e r  a p p ro a c h in g  v e h icle s , 

and h is ju d g m e n t w h en  a n d  h o w  to cro ss w ith o u t co l-
lis io n .”

20

It m a y  be tru e  th a t F lo re n c e  M iss e ll w a s  n ot boun d to use 

such p re c a u tio n  as a n  a d u lt w o u ld , bu t she n ev e rth e less  o w e d  

a duty to th e tr a v e ll in g  p u b lic  w h ile  she w a s  upo n  the ro a d w a y  

w hich she k n e w  to be a m u ch  u se d  au to m o b ile  h ig h w a y .

W h e n  J. A r t h u r  H a y e s  so u n d ed  h is h o rn  he w a s abo u t th ree  

hundred fe e t a w a y  fro m  th e ch ild  w h o  lo o k ed  to w a rd  the a u -

tom obile ( P .  39 o f  c a s e .)  B o th  J . A r th u r  H a y e s  and F lo re n c e  

M issell o w e d  a d u ty  to  ea ch  o th e r ;  J. A r t h u r  H a y e s  to a v o id  

running in to  F lo r e n c e  M iss e ll, a n d  she w a s  d u ty  bound to b e  3 0  

precau tio u s in c ro s s in g  th e road . I t  is sh o w n  th a t J. A r th u r  

H ayes to o k  the p re c a u tio n s  o f  an  o r d in a ry  p ru d en t m an by 

soun ding h is  h o rn  an d  o th e rw is e  c a llin g  to p la in tif f ’s a tten tio n  

the fa c t  th a t th e  a u to m o b ile  w a s  a p p ro a ch in g . ( P p . 3 1-34 - 
36-38-42 o f  ca se .)

T h e  m a n n e r  in w h ic h  p la in tif f  su ffe re d  h e r  in ju r y  is sh o w n  

in N o . 4  o f  - M a tte rs  a d m itted  an d  p ro v e d  a t the tr ia l .”

T h e  a cc id e n t h a p p en e d  in b ro a d  d a y  lig h t on a p u b lic  h ig h -

l y *  J. A r t h u r  H a y e s  a d m its  se e in g  p la in tiff  a  d ista n ce  o f  
about on e h u n d red  and  fif ty  fe e t a h ead  o f  h im  and he w a s



driving the ear at not more than eight miles an hour. Page 
41 of case.)

It is a well known rule of law that where the negligence of 
one person, no matter what the age, places another in a posi-
tion of peril, the failure of such person to exercise the best 
judgment cannot be considered as negligence on his part.

52 N. J. b, 265.

It is shown that J. Ajrthur IH'ayes attempted to avoid the ac-
cident, but that Florence ¡Missell did “ jump” in front of the 
automobile in an attempt to cross the street, although at the 
time she started to cross the street she knew it was unwise 
to attempt to do so and her a'ction was so sudden that the 
driver of the automobile was unable to avoid running into her.

All of which is respectfully submitted.

E D M U N D  A. H A Y E S ,
G EO RG E S. SILZE R ,

Attorney of and Counsel for Appellants.





BRIEF OF APPELLANTS IN ANSWER TO RESPONDENT •

Respondent has raised the point that notion to 
set aside «unmans should have been upon test!** 
mony and not upon affidavits# The proeeed- 
¿re however was the sane as was adopted in 
Baldwin vs# Flagg, 45 ?{. J. L . 495, where Justice 
Depue said "both parties having used ex parte 
affidavits without objection, the case w ill  be 
disposed of as i t  has been presented# * Such 
was the ease here* both patties presented a f f i— 
davits and submitted the ease to Justice Min-
ium  fo r  his decision# The decision of the 
Justice does not indicate that any objection 
was made and i t  must be assumed that none was aad» 
or Justice Minium would have disposed of it *  
P la in t iff  cannot at this late time, after sub- 
mitti1̂  to the decision of Justice Minturn de-
prive the appellants of the right bo raise this 
important question#
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New Jersey Court of Errors and Appeals

J. A r t h ur  Ha ye s  and Edwar d  R. Supreme

This is an appeal from a judgment of the Supreme 
Court against the above defendants and in favor of 
plaintiff entered upon a verdict of a jury rendered at 
the Passaic Circuit, June 17th, 1913, for one hundred 
and fifty dollars ($150.).

Plaintiff claimed damages for injuries sustained by 
her on August 29th, 1912, when she was struck by an 
automobile owned by Edward R. Hayes, father, and 
driven by J. Arthur Hayes, his son, above defendants.

A  motion made prior to thé trial to set aside the 
service of the summons on the defendant, J. Arthur 
Hayes, was denied by Mr. Justice Minturn. See opin-
ion, 85 Atl. Rep., 818.

Defendants set forth thirteen grounds of appeal.
The first four grounds involve practically the same 

objection, viz., that the defendant J. Arthur Hayes 
was not properly served and that Justice Minturn 
erred in sustaining the service made. I will therefore 
discuss them together.

Fl o re nc e  Mis s e l l  by Fr a nk  Mis - 
se ll , her next friend,

Plaintiff-Respondent, 
vs.

Hayes

Defendants-Appellants.

On Appeal 
from New 
Jersey

Court.

B r ie f  o f Respondent.
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This B ran ch  o f the Case is not prop-
e r ly  before  this Court.

On the opening day of the April Term of the Pas* 
saic Circuit, defeTIdSifl^^ ‘"to set aside
service of summons as against defendant, J. Arthur 
Hayes, and Jpstice Minturn directed that defend-
ant’s attorney give notice of such application before 
him at some future day. Thereupon the notice was 
given which appears on page 4 of the state of case. 
Attached thereto were copies of the affidavits set forth 
on pages 5 and 6 of the state of case. These affidavits 
were also used on the return day of the notice before 
Justice Minturn. They are all ex parte affidavits tak-
en without notice to plaintiff and without granting 
plaintiff an opportunity to cross examine. No proof 
appears in the state of case, that plaintiff consented 
to the disposal of the motion in question on ex parte 
affidavits or that the facts were agreed upon. On the 
contrary the record shows that plaintiff objected to 
this method of disposing of this motion, although sub-
mitting on the return day of said notice an affidavit 
as to the facts leading up to the sendee of the writ. 
(See page 7), “ ex parte affidavits may be used for the 
purpose of obtaining a rule to show cause, but are not 
competent to prove facts necessary to support a mo-
tion not of course, or to be read on the hearing of a 
rule to show cause, depending on facts extrinsic the 
record. Such facts can only be brought before the 
court by depositions taken on notice.”  Baldwin vs. 
Flagg, 14 Vr., 495-496-497, and cases cited. The 
proper practice is set forth in this case and more fully 
in the case of Peer vs. Bloxham, 81 Atl., 659. The wis-
dom of the method of practice prescribed by these 
cases is strongly illustrated by these affidavits all 
taken before the attorney of defendants.

There being no competent evidence or proof of facts 
necessary to a proper judicial determination of the
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questions raised by these grounds of appeal no re-
versal of the judgment as to J. Arthur Hayes, should 
be granted on these grounds.

But there is a further reasons why these grounds of 
appeal should not avail defendant. After Justice 
Minturn had upheld the service of the writ on defend-
ant, J. Arthur Hayes, this defendant filed his answer. 
(See page 11 and 12 of state of case), denying the 
jurisdiction of the court, denying that he had been 
properly served and stating that his residence was in 
Maryland. No objection to the jurisdiction of the 
court was made at the trial, no offer made to prove the 
statements of defendant’s answer as to residence and 
jurisdiction, although both defendants testified. De-
fendant by thus proceeding to trial without challeng-
ing the jurisdiction of the court over the defendant, J. 
Arthur Hayes and without proving or offering to 
prove his denial of the jurisdiction of the court set up 
in his answer must be held to have waived his objec-
tions and cannot now urge them as a ground of rever-
sal. Levinson vs. Godfrey, et al., 79 N. J. L., 212.

Assuming, however, that this court can consider 
these grounds of appeal there is no merit in them or 
either of them and the decision of Justice Minturn is 
correct.

About October twenty-eighth, nineteen hundred and 
twelve, summons and complaint was issued in the 
above entitled matter and service obtained by the 
sheriff of Middlesex County on Edward R. Hayes. He 
failed to serve J. Arthur Hayes, giving as a reason 
that he understood from the father of defendant that 
said person was living in Baltimore. Plaintiff was 
fearful that the son’s authority to operate the car 
might be denied ( and this fear was verified later, 
when plaintiff served upon the defendant, Edward R 
Hayes, a notice to admit the authority of the son), and 
therefore urged sheriff to attempt to serve said J. 
Arthur Hayes at vacation time. The day after Christ-



mas, a clerk of plaintiff’s attorney went to New Bruns-
wick and found J. Arthur Hayes. A  detailed account, 
of his efforts is contained in the affidavit submitted by 
plaintiff. Suffice it to say that J. Arthur Hayes suc-
cessfully evaded personal service and the sheriff pur-
suant to instructions left the summons and complaint 
for the defendant, J. Arthur Hayes, at the home of 
the defendant, Edward R. Hayes, on December twen-
ty-sixth, nineteen twelve. The attorney for said de-
fendants then moved to strike out of the case the name 
of J. Arthur Hayes, or in effect moved to set aside 
the service on the ground that the process was not 
left at the “ usual place of abode” of said defendant. 
To establish his contention he submitted affidavits 
from Edward R. Hayes, the co-defendant, owner of car 
and father and J. Arthur Hayes, son and driver of 
car. Both affidavits have been taken before the son 
and brother, respectively of said defendants in the 
State of New Jersey, County of Middlesex, on Janu- 
ary 8th, 1913, twelve or thirteen days after the ser-
vice.

The question to be determined, therefore, is whether 
the service of this process by leaving it at the home 

» ° f  Edward R. Hayes, the father of defendant, J. Ar-
thur Hayes, is a valid service of process.

The practice act, Section 52, as amended Laws, 
1912, provides that “process in personal actions * * * 
shall be a summons, a copy whereof shall be served on 
the defendant in person, or left at his usual place of 
abode.” No claim is made that personal service has 
been made and the parties agree I think that service 
was attempted to be made by leaving the process at 
defendant’s usual place of abode.

The sheriff’s return showing service is presumptive 
proof of the facts recited therein. Hotomtsky vs. 
Little  Russian* Greek Catholic, dec Church, 78 N. J. 
Eq., 576. It is therefore, incumbent upon defendant



to prove that the service was bad. On him rests the 
burden of proof.

A  domicile, once existing, continues until an.othér is 
acquired. Gadwaiader vs. Howell, 18 N. J. L., 138; 
Guggenheim vs. City of Long Branch, 76 Atl., 338.

A  domicile is “ a residence at a particular place, ac-
companied with positive or presumptive proof of con-
tinuing there for an unlimited time ”  States, ex rel. 
Beckett vs. GolVr of Bordentown, 32 N. J. L., 192.

The actual intention of the person whose domicile 
is in dispute is in most cases a fact of great import-
ance, but the best and most trustworthy evidence of- 
it is found, as a general rule, in his acts rather than 
in his declarations. Firth  vs. Firth, 50 N. J. Eq:, 157; 
Guggenheim vs. Long Branch, supra.

How does the defendant sustain the burden of proof 
imposed upon him? He shows that up until Septem-
ber, nineteen hundred and eight, his home was with 
his father, at the place at which process was served, 
and that at about that time he left New Jersey to em 
ter a college in Maryland, which he states involved the 
giving up of his residence in New Brunswick.

He further states that he “ then had no intention of 
returning to his former home in New Brunswick, ex-
cept perhaps for a short visit to his family and friends 
remaining therein, and has no present intention of so 
returning, but expects to spend a further period of six 
gears in said State of Maryland in completing his said 
course7T

He further states that when he left New Jersey “he 
was aware that his preparation for the priesthood de-
manded a course of study covering a period of eleven 
years or more to be spent in the State of Maryland. 
His father corroborates the fact that the course of 
study is eleven years and that his son has still six 
years more to go.

I respectfully submit that these affidavits are not 
positive or presumptive proof that defendant has tak-
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en up a residence at Baltimore with the intention of 
remaining there for an unlimited time. On the con-
trary they clearly show that there was no intention of 
remaining away an unlimited time. He says he in-
tended to remain away during the length of time his. 
course of study required, viz., eleven years and that he 
has still six years to go to complete the course. There 
is no proof that he has voted in Maryland or that he 
pays taxes there, and I submit that his own affidavits 
clearly show that his case is the familiar one of a 
student leaving his father’s house to complete a course 
of study at college, which certainly does not entail 
the giving up of one’s residence. Defendant has not 
acquired a domicile or residence in Maryland and still 
retains the one in his father’s home.

Defendant then, having a residence in this state 
and a usual place of abode, as claimed, outside of the 
state can it be successfully maintained that service 
could not be made on defendant at his residence? I 
think not. Where defendant has a residence in the 
state and a usual place of abode out of it, the term 
“ usual place of abode” under the practice act must 
be synomous with residence or domicile. Further- 
more, if defendant had a residence in one state and a 
usual place of abode, as distinguished from residence, 
in this state he might be served with process in this 
state at his usual place of abode, provided he was ac-
tually living there at the time of service.

Furthermore, if  defendant had a residence or domi-
cile in another state and two places of abode in this 
state or two residences in this state to serve him prop-
erly he must be served at the place where he was actu-
ally living at the time of service.

But where he.actually lives in another state a great 
part of the year and has a legal residence or domicile 
in this state that residence is his usual place of abode 
within the statute, the “usual” place he lives at when 
he does come into the state.
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Certainly his property in this state could not be at-
tached as that of a non-resident debtor under the de-
cisions of our state, because process of summons could 
be served.

A  debtor who is established in business in another 
state or country, but whose legal residence or domicile 
is in this state, and upon whom in contemplation of 
law, the process of summons can be served, is not sub-
ject to attachment as a non-resident debtor. Bryn- 
dred ads Del Heyo, 20 N. J. L., 328; Cadioalader vs. 
How'ell d Moore, 18 N. J. L., 138.

In Clark, do. vs. Liens, 26 N. J. L., 207, defendant, 
who had previously been an attorney at law in Phil-
adelphia, purchased a hotel in Atlantic City and gave 
up his business in Philadelphia and took up his resi-
dence in Atlantic City with the intention of making 
it his permanent residence. He kept the hotel open 
all summer and September 1st, closed it and left for 
Philadelphia. The attachment was issued on the 2nd, 
defendant boarded or kept house in Philadelphia. A  
servant was left in charge of the hotel. Held, that he 
was not a non-resident and could be served at the 
hotel “ the same then being his usual place of abode.” 
Mere inconvenience in the service of summons, * * ** 
furnishes no reason why an attachment should issue 
against one as a non-resident debtor. Temporary ab-
sences for business or pleasure are not an abandon-
ment of one’s abode or place of residence. Stafford vs. 
Mills, 57 N. J. L., 570. No more are defendant’s tern 
porary absences, or his absences punctuated by trips 
or vacations at home an abandonment of his residence 
or abode.

In City Bank vs. Merrit, 13 N. J. Lg 131-133, de-
fendant in attachment had his domicile in New York, 
but for about two weeks he resided on his farm at Se- 
caucus, New Jersey. He was frequently absent, per* 
haps more than half the time, but was “ open in all 
his movements, going, staying and returning, whereso-
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ever his business called him, openly and publicly.” He 
went to New Jersey to avoid the heat. The court held 
that defendant was not a non-resident, because he had 
an abode in this state at which process could have 
been served. Chief Justice Ewing says page 134: “ It 
is only when the creditor cannot employ the latter 
(ordinary process), that he is permitted to resort to 
the former (extraordinary process). An actual resi-
dence is the predicament contemplated by the statute; 
and no distinction is made between a temporary and a 
permanent character, between a residence for a\ sum-
mer or for life.,y In other words the court says that 
if  a man has a permanent or temporary residence in 
the state he is amenable to process of summons and 
not to attachment. Defendant in this case not only 
had a legal domicile here, a legal residence here, but 
he was actually residing and spending his Christmas 
vacation, a period of about two weeks, at that legal 
residence and was still in the state and in the presence 
of his brother, his attorney on January 8th, 1913. This 
case has been uniformly followed and cited:

See also,
Perrine vs. Evans, 35 N. J. L., 221.
Baldwin vs. Flagg, 43 N. J. L., 495.
Cdles vs. Blythe, 69 N. J. L., 203.

There have been but few decisions under the sec-
tion of the practice act under construction, but those 
that have been rendered uphold the construction con-
tended for in this case.

In Camden Safe Deposit & Co. vs. Barbour, 37 Vr., 
103, the court decided according to the syllabus that 
“ where a person has several residences which he per-
manently maintains, occupying one at one period of 
the year and another at another period, a summons 
must be served on him at the dwelling house in which 
he is living at the time of the service. It does not 
affect the legality of the service that he is temporarily
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away from such dwelling while his family remains in 
it.

In Mygatt vs. Coe., 63 N. J. L., 510, the defendant 
was not at his residence in New Jersey at the time of 
the service as in this case and the court therefore held 
the service bad, but had defendant been living even 
temporarily at the house the service would have been 
good. None of defendant’s family in that case were 
in New Jersey.

Counsel for defendant refers, in his brief, to the 
case of Hervey vs. Hervey, 59 N. J. Eq., 166, as sus-
taining his contention that service was not properly 
effected on J. Arthur Hayes. The portion of the opin-
ion quoted by him, however, shows that the court 
found that defendant in that case had left the state 
“ with the intention of remaining out of it for an in-
definite time.” The affidavits of defendant in this case 
negative such an intention on the part of J. Arthur 
Hayes.

In Harrison vs. Farrington, 35 N. J. Eq., 4, the syl-
labus reads as follows:

“ Defendant was residing with his family in the 
house of his mother, in this state for the summer. 
His own house, in New York City, was open dur-
ing the summer and in charge of a servant. He 
returned to New York with his family in October. 
Held, that leaving a copy of a subpoena ad re- 
spondendam for him, at his mother’s house, in 
September, was a good service, it being ‘his dwell-
ing house or usual place of abode.’ ”

The case of Guggenheim vs. Long Branch, 76 Ati., 
338 is instructive on this question and the facts in this 
present case, it seems to me, warrant the same con-
clusion that the court arrived at in that case, viz., 
that “ our consideration of the prosecutor’s testimony 
has not resulted in causing us to dissent from the con-
clusion reached by the state board, for in no part of 
his testimony do we find a positive and affirmative
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declaration by him satisfactory to us that in the year 
1906, he resided elsewhere than in this state.” See 
also the quotation from Harral vs. Harral, on page 
339.

In conclusion, I  respectfully submit,

1. That defendant has not sustained the burden 
of proof or met the prima facie case of service made 
out by the service at the house of defendant’s father.

2. That he has not shown, even by declarations, 
that he has fixed his habitation in Maryland with the 
intention of making it his home.

3. That he has shown that he has fixed his habita-
tion there for a temporary or special purpose— that 
of completing his course for the priesthood.

4. That there is not proof sufficient to indicate 
the gaining of a new residence, and there is ample 
proof showing that the residence at which the process 
was served continued and has continued to date.

5. That process served on a member of defendant’s 
family as in this case at his place of domicile or legal 
residence is a good and valid service, but in this case 
the additional element is present of actual residence 
and “no distinction is made between a temporary and 
permanent”  residence, the length of stay at the home 
of his father not altering the fact that he was served 
while at his residence in the State of New Jersey and 
thus at his “ usual place of abode” in New Jersey.

Counsel for defendant, J. Arthur Hayes, also de-
vote some time in their brief in attempting to show 
that the return of the sheriff of service is defective 
and that being defective defendant is not properly in 
court. The notice to plaintiff (page 4), does not speci-
fy this as a ground of objection and the point was not» 
raised in the argument before Justice Minturn. The 
simple question presented to Justice Minturn was 
whether the process had been served at the “usual 
place* of abode” of defendant. But assuming that the
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question was raised before Justice Minturn and can 
now be passed upon the return is at best irregular.

The Statute, Laws 1912, chapter 264, provides that 
“ when the sheriff or other officer shall return the same 
(process) ‘served’ the party shall be considered as 
in court, and be proceeded against accordingly * * * ” 
The process was returned “ served” and whatever 
else the sheriff has added, if incorrect, may be rejected 
as surplusage. Norton  vs. Berlm Iron Bridge Co., 51 
N. J. L., 442.

The T r ia l Court w as  co rrect in r e -
fusing to Non-Suit as to Defendant, 
E d w a rd  R. H ayes.

The next ground of appeal is that the trial court re-
fused to grant a non-suit as to defendant, Edward R. 
Hayes, page 1— ground of appeal No. 5.

No application was made to the court for a non-
suit as to J. Arthur Hayes. A  non-suit “ in favor of 
Edward R. Hayes” was the request made (page 26).

The court properly declined to non-suit.
Defendant’s counsel based his application for a non-

suit on the ground that proof that defendant, Edward 
R. Hayes was the owner of the automobile and that 
the other defendant, J. Arthur Hayes was driving it 
was not sufficient to make Edward R. Hayes liable for 
the negligence of J. Arthur Hayes (page 26). The 
court tersely stated the law. “ Now, it is admitted 
that one of them (the defendants) is the owner and 
the other one is the driver and if the driver was not 
on the business of, the owner that is something to be 
shown” (page 26).

Defendants admitted that Edward R. Hayes owned 
the auto, driven by J. Arthur Hayes, which struck he 
plaintiff ( page 26 and page 14). This proof was pri- 
ma facie evidence that J. Arthur Hayes was the serv-
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ant of defendant, Edward R. Hayes and cast the bur-
den on defendant of proving it was otherwise.

Edgeworth vs. Wood, 29 Vr., 463-468.
Joyce vs. Gapel, 8 Gar. & P., 370.
F ort Wayne & Chicago Railway Co. vs. Callag-

han, 41 N. E. Rep., 909.
Schulte vs. Holliday, 19 N. W. Rep., 752.

In Norris vs. Kohler, 41 N. Y., 42. The court said:
“ On the second point, whether the driver of 

the wagon was the servant of the defendant, the 
evidence consisted first, of the fact of ownership. 
The property being proved to belong to the de-
fendant, it is urged that a presumption arises 
that it was in use for his benefit, and on his own 
account. This argument, I  think, is a sound one. 
The ownership of personal property draws to it 
the possession. The owner is entitled to have and 
to keep possession, and no other person can justly 
obtain possession until some act of authority 

' from the owner is proved. Ownership implies 
possession, and possession is in subordination to 
title. No proof was given in the present case, 
separating the ownership from the possession, 
and the presumption of law is that the wagon and 
horses of the defendant were in use in his service, 
and on his account.”

And in Dennery vs. Great Atlantic & Pacific Co., 81 
Atl. Rep., page 862, the law of our state on this point 
is clearly set forth.

(2, ,3) The other point raised by the refusal of 
non-suit assignment of error; viz., that ownership in 
the defendant was not proved in the plaintiff’s case, is 
without merit, for two reasons:

First. I t  was proved that the defendant’s name 
appeared conspicuously on the wagon, and we approve 
the doctrine as laid down by the Supreme Court in 
Edgeworth vs. Wood, 58 N. J. L., 463, 33 Atl., 940, fol-
lowing Lord Denman’s ruling in Joyce vs. Capel, 8
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Car. & P., 370, that “ evidence that the wagon which 
ran over plaintiff was marked with defendant’s name 
was sufficient to justify the inference that defendant 
was its owner, that such inference established pritna 
facie that defendant was in possession and control of 
the wagon by the driver, its servant.

Second. “ The proof of defendant’s ownership was 
clearly established in defendant’s own case. This 
court has held that the refusal of a non-suit for fail-
ure of proofs is not ground for reversal if the defect 
was afterward supplied by evidence taken in the pro-
gress of the trial. Del., Lack. & West. R. R. Co. v$. 
Dailey, 37 N. J. L., 526; Hibernia Mutual F ire  Ins. 
Co. vs. Meyer, 39 N. J. L., 482. The history of this 
practice is fully stated in the opinion of the Supreme 
Court in Bostwick vs. W illett, 72 N. J. L., 21, 60 Atl., 
398 W.

The proof of Edward E. Hayes’ ownership was not 
denied, was admitted and was proven in defendant’s 
case.

As I have above stated the only reason offered by 
defendant’s counsel in support of his application for 
non-suit was that plaintiff’s proof of ownership of the 
auto was not sufficient to bind Edward K. Hayes, the 
owner for the negligent acts of the driver, J. Arthur 
Haj res. No question of insufficient proof of negligence 
or of contributory negligence was raised and those 
questions cannot therefore be raised at this time. Yet- 
ter vs. Gloucester Ferry Co., 47 Vr., 249, and cases 
cited. But if this court finds that these questions or 
either of them were advanced as reasons to support 
the application for a non-suit, the trial judge wras nev-
ertheless correct in refusing to non-suit for these rea-
sons as there was ample evidence to go to the jury on 
both points.

Martin Yerniero, a witness of the plaintiff testified 
that when he first saw the auto it was about 150 or 
200 feet away from the child plaintiff (page 17; lines



14
t

37-40), that the auto was going fast (page 18, line 
8), that the girl was trying to cross at that time 
and was about in the centre of the road (page 18, lines 
32-35, inc.) that there was nothing between the girl 
and the automobile that would prevent the driver from 
seeing her ( page 18, lines 21-23), that a woman occu; 
pant of the car screamed when the car was 150 or 200 
feet away from the girl and thus attracted his atten-
tion (page, 19, lines 27-31), and that the automobile 
travelled about 75 or 80 feet after striking the plain-
tiff (page 17, lines 25 & 26).

Certainly this testimony permits of an inference 
that the defendant driver did not have his car under 
control or did not exercise due care in approaching 
the plaintiff, or else he would have stopped it before 
covering the 150 or 200 feet between him and the child 
at the time one of the occupants of the car screamed.

Plaintiff was not guilty of contributory negligence 
in crossing the road and her testimony shows that she 
looked and saw a big truck and let it pass, that she 
then looked again, saw nothing, started to cross and 
was hit (page 23, lines 5-16, inc.).

Is this such evidence of contributory negligence on 
the part of a child six years and ten month old? I 
submit it is evidence of unusual caution for a child of 
that age.

See Kaufman vs. Busch, 40 Vr., 645.
The brief of defendants in arguing the question of 

the correctness of the trial judge’s refusal to non-suit 
refers almost entirely to testimony given by the de-
fense on its case. The testimony was of course not 
before the court when the motion to non-suit was 
made and could have no bearing upon his refusal to 
non-suit. The brief also states that defendant J. 
Arthur Hayes is over the age of twenty-one years. 
I  assume that what is meant is that he was over the 
age of twenty-one at the time of the accident but 
there is no testimony whatsoever in the case as to 
the age of J. Arthur Hayes.



15

The re fu sa l o f the T ria l Court to 
d irect a  ve rd ict fo r defendants o r  
either o f them w as  proper.

In the first place it is to be noted that the only 
reason alleged in support of the application for a 
direction was the alleged failure of plaintiff to prove 
the relationship of master and servant between 
Edward E. Hayes and J. Arthur Hayes. No state-
ment or even suggestion was made that negligence 
had not been established or that plaintiff had been 
contributorily negligent (pages 45 and 46).

The rule of law set forth in Yetter vs. Gloucester 
Ferry Co., 76 N. J. L., 249-251 should be strictly ap-
plied.

“Byt it is entirely settled that reasons in sup-
port of a non-suit or of a motion to direct a ver-
dict, which were not brought to the attention of 
the lower tribunal, are not open for consideration 
in a court of review.”

Yetter vs. Gloucester Ferry Co., supra.
Furthermore this contention of defendants, as to 

the negligence phase of the case at least, is not based 
upon any objection to a ruling upon the evidence or a 
charge or a refusal to charge a request submitted, and 
therefore cannot be here considered (88 Atl., 1068).

I f  the court finds, however, that no negligence and 
contributory negligence were reasons urged in support 
of the application for a direction, the trial court was 
nevertheless right in declining to direct a verdict for 
these reasons. •

The test to be applied in determining whether or 
not to direct is whether on any view of the evidence 
plaintiff can recover; whether the evidence lias left 
the facts in dispute; whether fair minds may draw 
different conclusions. Wilkins vs. Standard' Oil, 78 
N. J. L., 524; Rand vs. Armm, 74 N. J. L., 704.
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I  have already quoted the pertinent portions of 
Martin Verniero’s testimony and that of the plaintiff. 
In addition to that testimony we have the evidence 
of Mary Missell. She was in the rear of her home, 
in the back yard taking clothes off the line (page 20, 
lines 11 & 12) she first saw the automobile when it was 
about 300 feet away from her home (page 20, lines 
7-10, inc.). It  was running at a good rate at that time 
( page 20, lines 13-14, inc.). When the car was about 
150 feet from her home one of the lady occupants of 
the car stood up in the automobile screamed and threw 
up her hands (page 20, lines 18-20, inc.). When she 
saw this she ran around to the front of the house ’to 
see what was happening and saw a young man pick-
ing up her daughter, the plaintiff herein (page 20, 
lines 34-38, inc.). Frank Missell, father of plaintiff, 
testified that his house is twenty-two feet front on the 
river road ( page 25, lines 13 & 14) and that he saw his 
daughter being carried in and that the automobile 
was seventy-five or one hundred feet away from his 
house (page 24, lines 36 & 37 and page 25, lines 1-3, 
inc.). Martin Verniero says the child was struck oppo-
site her home (page 17, lines 23 & 24). We thus have, 
in addition to the direct proof of Martin Verniero as 
to the speed of the automobile and as to its distance 
from the plaintiff when she was in the middle of the 
road, the indirect proof of the speed of the car and 
the direct corroboration of Verniero as to the scream-
ing of an occupant of the car and the approximate 
distance away at that time of the automobile. A t 
what speed must that car have been going to have 
traveled 150 or 200 feet and struck plaintiff before a 
frightened and fearful mother could run twenty-two 
feet along the rear of her house and probably forty 
feet along the side of her house to the road, for when 
she arrived on the road they were carrying the plain-
tiff in the house. Have the defendants met this testi-
mony so conclusively, as to entirely remove any doubt

t



as to who was to blame for the occurrence? Have 
they adduced testimony so strong and convincing as 
to completely negative negligence on their part and 
as to effectually prevent the drawing of two infer-
ences by fair minded men from the facts? Let us see.

Mary L  Hayes, the wife of Edward K. Hayes and 
mother of J. Arthur Hayes did not know that plain-
tiff had been struck until defendant J. Arthur Hayes 
told her ( page 29, lines 39 & 40). She saw the child, 
however, before she was struck and the auto was 
then about twenty-five or fifty feet from the Missell 
house (page 31, lines 12-14, inc.). The car must then 
have been seventy-five feet or more from the girl as the 
Missell house is twenty-two feet wide and the girl 
was struck five or ten feet the other side of the 
house (page 30, lines 14 & 15). Driver blew the horn 
(page 31, lines 4-6). She did not scream until in-
formed that child had been hit ( page 31, lines 19 & 20). 
Car traveled about ten feet after striking girl ( page 
30, lines 9-11, inc.). Witness was in the back of the 
car and on the left. He says that plaintiff “ stooped 
down for something and when she picked it up she 
sort of made a move to go to the right” (page 29, 
lines 14 & 15). She did not take particular notice as 
they were busy talking “and I did not take any par-
ticular notice * * *” (page 29, lines 23-25). The 
car was traveling about eight miles an hour (page 
29, lines 10-12).

Margaretta McGovern, another occupant of the 
car, was sitting in the back and on the right hand 
side of the car (page 32, lines 20 &,21). The occupants 
of the car were talking and she did not notice how 
fast they were going (page 33, lines 1-4). She saw 
plaintiff cross the road and deposit a bundle of papers 
in a gully besides the road (page 32, lines 23-28, inc.) 
and the auto was then about 200 feet away from the 
child (page 32, lines 30-37, inc.). On the way back she 
stooped to pick up a paper, the auto was then about
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fifty feet away and plaintiff had her back to it (page 
34, lines 10-24, inc.) but was not directly in front of 
the car (page 34, lines 27-31, inc.). Witness did not 
see the auto strike plaintiff (page 32, lines 17 & 18). 
The horn was sounded when plaintiff started to return 
and when the car was about fifty feet from plaintiff 
(page 33, lines 5-8, inc.).

James A. Harkness, another occupant of the car, 
testified that he did not notice plaintiff in the road 
until the car was within at least five yards of her 
(page 35, lines 23 & 24) and she was then stooping to 
pick up a piece of paper (page 35, lines 25 & 26).. She 
was not directly in front of the car (page 36, lines 
6 & 7). Harkness was sitting in the front of the 
car next to the driver on the left hand side (page 35, 
lines 28-30, inc.). Eight mud guard struck the child 
(page 35, lines 38-40, inc.). The car wTas traveling not 
faster than eight miles (page 35, lines 36 & 37).. He 
says “ Why, she stood up and I  looked out and I 
thought as if  the child was going to wait until the car 
would go by and she kind of walked in front of the car 
trying to get to the other side as I  remember” 
(page 36, lines 8-11, inc.). Witness didn’t remember 
how far car went after striking plaintiff (page 36, 
lines 33-3o, inc.) but he ran down the side of the car 
and around the back and down the road. Plaintiff was 
not under the car (page 36, lines 28-32, inc.). From 
the time witness saw plaintiff stoop to pick up the 
paper until the time she was struck the car had trav-
eled twenty-five feet (page 37, lines 12-15, inc.).

Melitta Hayes, the sister of one defendant and the 
daughter of the other, was in the back seat of the car 
and in the center (page 37, lines 29 & 30). She corrob-
orates plaintiff’s story for she says “ I saw her (plain-
tiff) when she came out of her gate and she waited 
for a truck to pass, a big automobile truck and when 
that passed she crossed over the road and threw the 
paper in the gully and on the way over she had
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dropped a paper and she started back to pick it up”
( page 37, lines 30-36, inc.). Auto was about 300 feet 
away when witness first saw the child (page 37, lines 
34-40, inc.; page 38, lines 1-5, inc.) and 150 feet away 
when child completed her journey across the road 
(page 39, lines 34-36, inc.). It was running about 
eight miles an hour. Horn was sounded once or twice 
after this ( page 38, lines 10-15, inc.). Auto was about 
twenty feet away wdien plaintiff stooped to pick up 
the paper (page 38, lines 22-26, inc.). She was fac-
ing her home. Doesn’t remember whether horn was 
tooted thereafter or not (page 39, lines 8-10, inc.). 
Car went about five feet after collision (page 39, lines 
14 & 15).

John A. Hayes, defendant, was driving the automo-
bile and was sitting on right hand side of car (page 
41, lines 7-10, inc.). He saw the child when she was 
150 feet away. She was then crossing the road (page 
43, lines 2 & 3). When the child had crossed the road 
the car was 100 feet away (page 43, lines 9-11, inc.) 
and when she started back the car was about fifty feet 
away (page 43, lines 26-30, inc.). She was twenty-five 
or fifty feet away when she stooped (page 41, lines 18- 
23, inc.). Witness says he sounded the horn and was 
using the cut-out (page 42, lines 2-6, inc.). Stopped 
his car in four or five feet and later brought it about 
twenty-five feet up further from the accident (page 42, 
lines 27-33, inc.). Plaintiff when car got to about four 
or five? feet from her jumped toward the car and kept 
running that way and was struck by the right side of 
the car (page 41, lines 30-38, inc.). Car going at 
rather a slow gait (page 43, lines 22-25, inc.).

There is no complete contradiction of the state-
ment of plaintiff’s witnesses, that an occupant of the 
automobile stood up in the car and screamed. Mrs. 
Hayes says she screamed when the child was hit. 
None of the other ladies in the car deny the testi-
mony of plaintiff’s witnesses on this point. A ll of
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the witnesses for defense agree, however, that they 
saw the child when she was 150 feet or more away 
from the auto and that she was then crossing or 
about to cross the road. The driver saw her 150 
feet away when she started to cross and 100 feet 
away when she had completed her crossing of the 
road; he saw her about fifty feet away stooping down. 
So did the other occupants and yet so little care was 
taken to control this auto that when the child stood 
up with the paper in her hand, which she had stooped 
over to pick up, this auto had traveled almost fifty 
feet and loomed up dangerously close to her. Hark-
ens saw her when she was twenty-five feet away, 
Melitta Hayes when she was twenty feet away and 
the child was stooping over not looking at the ap-
proaching car. Mrs. Hayes and Miss Hayes say the 
car was traveling at a speed of eight miles an hour. 
John A. Hayes says it was going at a rather slow gait. 
No testimony was given that the speed of the car was 
decreased or any precaution taken in approaching 
the stooping child. The witnesses of the defense, 
other than Harkens, testify that the car traveled 
about five or ten feet after striking the girl; Hayes 
says he stopped the car in four or five feet. Harkens, 
however, says he ran down the side of the car, across 
the back and down the road and picked up the child. 
An automobile carrying five people must have been 
at least six or eight feet in length and if Hayes is 
correct the girl must have been under the automobile 
or alongside of it when she was picked up. But 
Harkens who picked her up says she was not under 
the car and that, it had already gone by (page 36, 
lines 33-35, inc.).

Can it be said under these circumstances, and 
taking into account the testimony of the witnesses 
of the plaintiff, that as a matter of law the defendant 
driver was not guilty of negligence, or that as a mat-
ter of law the plaintiff was guilty of contributory
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negligence? Can it be said that the jury could not 
draw two inferences from these facts, could not right-
ly find defendant negligent? Can it be said that as 
a matter of law eight miles an hour was a proper 
speed under the circumstances in this case and con-
sidering the age of the child? Can it be said that 
there is no conflict in the testimony, that there is no 
room for debate? Can it be said that fair minded 
men would not and could not differ on the inferences 
to be drawn as to negligence from the above circum-
stances and that they could not find defendant negli-
gent?

A  child six years of age is not chargeable with con-
tributory negligence. ¡Schneider vs. Winkler, 45 Vr., 
71. Plaintiff was six years and ten months at the 
time of the accident (page 45, lines 2-6, inc.). The 
child was under seven and there is nothing special in 
the case that alters the general rule that a child under 
seven is not chargeable with contributory negligence. 
Therefore it was defendant’s duty to have his car, 
especially under the circumstances, under such con-
trol that even if the child were careless he could stop 
his car if necessary to avoid striking her. But look-
ing at the matter in the most favorable light for de-
fendant, he, having seen the child 150 or 200 feet 
away, having watched her cross the road, having ob-
served her 100 feet away after completing her cross-
ing, having noticed her stoop to pick up a paper in 
the road when the car was twenty-five or fifty feet 
away and when she was facing away from the car 
and when the car was going eight miles an hour, it 
was his’ duty to decrease his speed and have his car 
under such reasonable control, as would enable him 
to stop if necessary in order not to run against the 
child and the jury were entitled to infer from the 
facts that defendant did not have his car under such 
control and that having reached the child, he aware 
of her presence, but she not of his, he had frightened
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her and in acting in the emergency and danger cre-
ated by defendant she was injured and to further 
determine whether plaintiff was sui juris or not, 
whether under the circumstances and her age defend-
ant was liable for her injuries.

Ritscher vs. 0. d P. N. Ry. Go., 50 Vroom, 462, is 
somewhat like this case and the court left the ques-
tion of negligence and contributory negligence to the 
jury. This case is even stronger than that case in that, 
the car in the Kitscher case was on tracks and could 
not deviate from its course. The syllabus is as fob 
lows:

Plaintiff, a boy six years and ten months of age, 
while returning home from school and while running 
in order to escape being struck by a stone, which he 
expected a pursuing boy to throw at him, ran across 
the defendant’s street railway track and was injured 
by an approaching car. The accident happened in the 
neighborhood of the school and while the car, accord-
ing to the plaintiff’s case, was proceeding at a high 
rate of speed, and without giving any warning of its 
approach. Held, that the question whether the plain-
tiff was guilty of contributory negligence was for the 
jury, as was also the question whether upon a denial 
of these facts the defendant was guilty of negligence.

See also,

Turner vs. Hall, 64 Atl., 1060.
Kathmeyer vs. Melil, 60 Atl., 40.

Furthermore, defendant put the child in a situation 
which to the child must certainly have been a sudden 
peril, and her acts in the emergency are not contribu-
tory negligence, i f  she was of an age that could be 
chargeable with such negligence, and defendant is re-
sponsible, therefore, for the consequences of his ac-
tion.

There is no question of res ipsa loquitur in this case 
as counsel for defendant states, for the proof of plain-
tiff established negligence, and the evidence of defend-



23

ant’s witnesses did not disprove but on the contrary 
proved negligence.

Grounds of appeal 10 and 11, are thus answered if 
they can be considered on this appeal as is ground 12 
as to the negligence phase of the case if  that ground 
of appeal is a proper one to be considered by this 
court.

The only reason offered to support the application 
for a direction of verdict remains to be considered un-
der ground of appeal six. I will dispose of ground 9 
and ground 12, so far as they are applicable, at the, 
same time, as they involve practically the same facts, 
considerations and principles. ,

Plaintiff having proven ownership by one defend-
ant and possession by the other a prima facie case was 
made out that car was driven by the owner’s servant 
and the burden was cast on defendants of proving that 
the car was otherwise controlled.

I submit that they have not sustained the burden 
so completely and conclusively as to exclude all but 
inferences favorable to defendants.

The proof establishes that this car was a family car, 
all the sons drove it and so did the father (page 31. 
lines 34-40, inc.). The mother and daughter were de-
pendent upon the sons and father for rides in the car. 
The defendant son had taken the car out before and 
with the owner’s knowledge and sometimes with and 
sometimes without his permission (page 27, lines 11- 
15, inc.; page 44, lines 26 & 27) had taken it out to own-
er’s knowledge the same week the plaintiff was injured 
( page 27, lines 19 & 20) had driven his sister out in the 
car that week (page 40, lines 14 & 15), and had driven 
her and her father on different occasions before the 
occurrence in question (page 40, lines 16 & 17) had 
taken his mother out driving before (page 31, lines 
21 & 22). The garage was in the yard of defendant Ed-
ward R. Hayes (page 27, line 40). Do not these 
facts warrant and justify an inference that this de-
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fendant son was on the day in question acting as a 
servant of the defendant, Edward R. Hayes, in tak-
ing his mother and sister out for a drive? I t  is not 
essential to constitute the relation of master and serv-
ant as to third parties that any actual contract should 
subsist between the parties, or that compensation 
should be expected by the servant. Doran vs. Thom- 
sen, 71 Atl., 296. The real test as to third persons 
* * * “ is whether the act is done by one for another, 
however trivial with the knowledge of the person 
sought to be charged as master with his assent ex-
press or implied, even though there was no request on 
his part to the other to do the act in  question ”  Do-
ran vs. Thomsen. Can we say that there is abso-
lutely no evidence in the case from which a fairmind- 
ed man could infer an act, however, trivial, done by 
the defendant son for the defendant father? I  submit 
we cannot say there is absolutely no such evidence.

True defendant, J. Arthur Hayes, states that he did 
not consult his father about this particular ride but 
the proof amply shows that he had general permis-
sion to use the car and did so, driving his father him-
self on some occasions and his mother and sister on 
others. And the defendant owner himself only testi-
fies that as to this particular ride the son did not have 
his “ express permission”  and that he did'not know 
positively that the car was taken out that day (page 
26, lines 38-40) . It is also true that the defendant 
son states the trip was altogether a pleasure trip for 
him (page 41, lines 2-4, inc.), that he was going to Pas-
saic to see a friend, that his mother states he invited 
her to go out with him (page 28, lines 17-20, inc.), that 
Melitta Hayes testified her brother invited her (page 
37, lines 23-26, inc.), and that James A. Harkens says 
he was invited by the defendant driver. But are these 
facts inconsistent with an inference- that the son with 
the implied assent of and for his father was taking 
out his mother and sister for a ride and to get the
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but that would not militate against acting as his 
father’s chauffeur in taking out his mother and sister. 
Would not a fair minded man be warranted in infer- 
ing that this defendant was under general and implied 
instructions to take out his mother and sister in the 
car in exchange for the use of it on occasions for him-
self alone? I  think so. And this view is not weak-
ened by the testimony that he asked mother and 
daughter to go. It did not differ greatly from the 
deferential suggestion of one’s coachman to madame, 
that possibly she would like to take a ride.

And this view is strengthened by the testimony of 
Margaretta McGovern to the effect that defendant’s 
sister invited her on the trip. Defendant did not in-
vite her. His sister did. None of the occupants of 
the car so far as the testimony shows knew the friend 
the defendant proposed to visit. They went out for 
the ride and he gave them the ride while also carry-
ing out his own personal purpose, visiting the friend 
in Passaic.

The case differs from the gase of Doran vs. Thom-
sen, 71 Atl., 296. The essential lacking in that case is 
present in- this, the doing of an act for another. In 
that case the court found that the daughter was us-
ing the car solely for her own pleasure in driving her 
own personal friends and Justice Voorhees in his opin-
ion said, “No member of the family was with her; so 
that the machine was then being run by the daughter 
upon no errand of the father.” And later in his opin-
ion the justice says:

“ It will be noticed that the act must be done 
by the one for the other. That was not so in the 
case at bar, and so there was no evidence upon 
which to find the existence of the relation if the 
daughter was not doing an act for her father. She 
was not even driving other members of the family. 
She was using the machine as a means of recrea-



26

tion and pleasure for herself and her own friends, 
and it would seem impossible to draw the con-
clusion that she could be regarded as the agent or 
servant of her father upon that occasion.” 

Defendant in this case was driving other members 
of the family, he was not using the machine solely as 
a means of recreation and pleasure for himself and 
his own friends, and it is quite possible, therefore, to 
draw the conclusion that the defendant was the agent 

. or servant of the father upon that occasion.
And again the court says, “ We have seen that 

there was no express authority for the daughter to 
take the vehicle on the occasion of the accident, nor 
can we perceive that, by necessary implication, her use 
of it for her own purposes was within the line of her 
duty under the assumed implied employment.” But 
would not the use of this vehicle have been by neces-
sary implication within the line of her duty under 
her assumed implied employment if she had driven 
other members of the family in the car? I  think so, 
and I  do not believe that the mere fact that a personal 
purpose of the servant*was also being served in driv-
ing out the other members of the family destroys such 
implication. Counsel for defendant in his brief ad-
mits that i f  the father had purchased the car for the 
pleasure of the family and the defendant son had been 
the sole driver that then in this case the father would 
be liable, but contends that the car was not purchased 
for the pleasure of Edward R. Hayes’ family but for 
his own private business and that the son was en-
gaged in his own work and was mot on his father’s 
business when plaintiff was injured. This statement 
is begging the question. I f  true, the defendant father 
would probably not be liable. But there is,no proof 
in the case that the car was for the private business 
of Edward R, Hayes. He did not so testify nor d:rl 
any of the other witnesses of the defense. Nor is there 
any direct testimony that the car was not purchased
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for the pleasure of the family. On the contrary the 
probable inference from the testimony is that it was 
purchased for the pleasure of the family. It is true 
that the testimony shows that the defendant son was 
engaged in his own pleasure at the time of the occur- 
rence in question but the testimony referred to in de-
fendant’s brief is not conclusive proof that defendant 
driver was not on the business of his father. On the 
contrary the inference from the testimony is that the 
defendant son Avas acting as a chauffeur of the father 
in taking the wife and daughter of father out for a 
pleasure ride. Defendant rightly says that if tAvo in-
ferences or conclusions can be reasonably deduced 
from the evidence one favorable to plaintiff and one 
against him a question is then presented which calls 
for the opinion of a jury. And I believe I have shown 
that an inference favorable to plaintiff can reasonably 
and naturally be deduced from the evidence.

The article in the Neu: Jersey Law Journal referred 
to in defendant’s brief groups the latest authorities 
pro and con on the question of the family use of the 
automobile. The general principle is conceded by all 
the decisions there cited, namely, that a father is not 
liable for the torts of his son committed Avithout his 
knoAvledge or authority express or implied. The dif-
ference in the cases lies in applying the principle 
to the facts. In the Kentucky case Stowe vs. Morris 
144 S. W., 52, t’le father Avas held liable Avhere without 
the express permission of the father, but under his im-
plied authority to use a machine which had been pur-
chased for the joint pleasure of the family, the minor 
son took the car out and with his sister and friends, 
as his invited guests, and AArhile running the car in-
jured a twelve-year old boy.

The ground of the court’s decision was “ that at the 
time of the accident, the son was engaged in carrying 
out the general purpose for which the machine was 
bought and kept; and that, as he took it out at the time
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in pursuance of general authority from his father to 
take it when he pleased, for the pleasure of the family 
and himself as a member of it— the purpose for which 
it had been bought— he was engaged in the execution 
of his father’s business, i. e., the supplying of recrea-
tion to the members of the father’s family,”

Doran vs. Thomsen, 76 N. J. L., 754, in passing up-
on a very similar charge to the jury by the trial judge 
held “ that the charge was erroneous in that it based 
the creation of the relation of master and servant up-
on the purpose which the parent had in mind in ac-
quiring ownership of the vehicle and its permissive 
use by the child, ignoring an essential element in the 
creation of that status as to third persons, that such 
use must be in furtherance of and not apart from the 
master’s service and control.” The Kentucky case 
declares that the New Jersey case is-in direct conflict 
with its decision. Both courts agree upon the prin-
ciples involved in the two cases, but the Kentucky 
court found that the use of a family pleasure automo-
bile by a minor son for his own pleasure and that of 
his sister and friends in obtaining recreation for them-
selves was an execution of the father’s business. The 
New Jersey court could not agree that the use of a 
pleasure car by a minor daughter for her own pleasure 
was an execution of the father’s business. But the 
New Jersey court did not hold that in a case where a 
son under a general permission took his mother out in 
the car and his sister that an inference could not be 
drawn therefrom by a jury that the son was on the 
business of the father.

In Smith vs. Jordan, 97 N. E., 761, the facts are 
similar to the facts in this case.

There an automobile was purchased by the defend-
ant father, for general use of the family. His minor 
son was the only member of the family licensed to op-
erate it. The wife had permission to use the automo-
bile, whenever she desired and requested the son to
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sustained by a plaintiff in a collision with the father’s 
auto, driven by the son.

Chief Justice Eugg, of the Massachusetts Supreme 
Judicial Court, in his opinion, said:

“ The boy was not running it foi* any purpose 
of his own, but for the convenience of his mother 
and by her express direction, for whose use, in 
common with the rest of the family, it had been 
purchased by his father. I f  the father had em-
ployed a chauffeur outside the family at a stated 
compensation it could not be contended seriously 
that taking the wife out for an afternoon call was 
not the business for which he had been employed. 
If, instead of hiring a stranger, the father chdse 
to have the same work performed by his minor 
son, to whose time and services he was entitled as 
a matter of law, it could not be ruled as a matter 
of law that a jury might not find the business to 
be that of the father * * * .

The relation of husband and wife is such that when 
the former has purchased an automobile for family 
use, a ride by the wife in it with his general permis-
sion is not as matter of law the business of the wife, 
but may be found to be that of the husband. Bourne 
vs. Whitman, 209 Mass.,. 155, 95 N. E., 404; Hunt vs. 
Rhode* Bros. Co., 207 Mass., 30, 92 N. E., 1001.”

In Daily vs. Maxwell, et al., 152 Mo. App., 415, 133
S. W., 351, the court in holding the father liable for 
(he tort of his minor son said: “ Had Ernest been tak-
ing his mother for a pleasure ride, instead of taking 
some of his young friends, no one would contend 
that he was not on his father’s business.”

And so in this case, defendant son was taking his 
mother out for a pleasure ride and at the same time 
carrying out a purpose of his own and in thus taking 
(>ut his mother he was acting as his father’s servant. 
Upon defendant rests the burden -of proving that the
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machine at the time of the accident was controlled 
otherwise than by his servant, and it has not been 
done. The proof as to the relationship between father 
and son was wholly in the knowledge of the defend-
ants and the defense. And they have not rebutted the 
prima facie case of plaintiff. No proof was offered by 
the defense that the car was not a pleasure car of the 
family, nor that there was no implied right in the de-
fendant son to use the car when he pleased nor that he 
was supposed to take out his mother when she wished 
to, nor that his pleasure was the sole purpose of the 
ride. The proof at the close of case was such as to 
permit two inferences to be reasonably drawn by fair- 
minded men as to the question of whether the defend-
ant son was the servant of the defendant father and 
on the business of the master at the time plaintiff was 
injured and therefore was rightly submitted to the 
jury. And there is evidence from which the jury 
might have reasonably found that the defendant, J. 
Arthur Hayes, was the servant of the defendant, Ed-
ward R. Hayes, and engaged in his business at the 
time the plaintiff was injured and there being such evi-
dence the verdict.of the jury should not be disturbed. 

Waldron vs. Wells, 86 Atl., 362. 
iSpar.ffo vs. Central It. R. Co., 86 Atl., 385. 
Kelly  vs. Board of Police, dc., 88 Atl., 621.

Grounds of Appeal 7 and 8 are not discussed, it 
seems, in the brief of counsel for defendant, but in any 
event even if there is merit in them, which I deny,, 
these grounds are not the proper subject of appeal and 
should not be considered.

In conclusion, I respectfully submit that there is no 
harmful error in the proceedings of the trial court, 
and no error in the decision of Justice Minturn up-
holding the service of summons on defendant, J . A r-
thur Hayes and that the judgment of the trial court
should be affirmed.

Respectfully submitted,
FRED G. STICKEL, Jr .








