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Eminent D o m a i n Rev i s ion C o m m i s s i o n 
Letter of Transmit ta l 

Tp: H i s Excellency, the Governor of the S ta t e of New 

J e r s e y 

T o : The Honorable Members of the Senate and General 
•Assembly of the S t a t e of New J e r s e y : 

P u r s u a n t to the direct ions of P .L . 1962, Chap. 50 (U.S. 
1:16-9 et seq.), creat ing an E m i n e n t Domain Revis ion Com­
mission, prescr ibing i t s powers a n d duties, and repeal ing 
" A n Act creat ing an Eminen t Domain Revision Commis­
sion and prescr ibing i ts powers a n d d u t i e s , " the Commis­
sion herewith submits i ts r epor t . 

As may be expected in a r e p o r t as exhaust ive as this, 
affecting a highly controvers ia l a n d widely discussed sub­
ject, complete unanimi ty cannot be expected. The re a re 
many suggestions contained in the r e p o r t which receive 
the hea r ty endorsement of all members of the Commission. 
Chief among, these is the requ i rement t ha t no condemning 
agency, (including the s ta te , shall be pe rmi t t ed >to take pos­
session of p rope r ty unless reasonable compensat ion is 
made available to the p r o p e r t y owner, s imultaneously wi th 
the taking of such possession. The re a r e other recom­
mendat ions concerning which there is divided opinion. 
These relate to the p roposed enlargement of the scale of 
compensation so as to include paymen t for business losses 
consequential damages a n d other i tems. T he r e a r e o ther 
mat te r s which i t is thought requi re fu r the r s t udy ; for in-
tance, the m a t t e r of fixing compensat ion by specially ap­
pointed Commissioners. 

I n order, therefore, tha t p r o m p t legislat ive considerat ion 
be given to the problem, the resu l t s of our research a re 
herewith presented, with the hope tha t the r e p o r t will aid 
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in effecting a long p a s t due reform of our eminent domain 
practice. 

Respectfully submitted, 

HERBERT J . H A N N O C H , E S Q . 

Chairman. 

PIERCE H . DEAMBR, J R . , ESQ. J . EDWARD CRABIEL, E S Q . 

W I L L I A M F . KELLY, J R . , ESQ. WILLIAM V . MUSTO, E S Q . 

NELSON P . STAMLER, E S Q . B E N J A M I N A . R I M M , E S Q . 

HAROLD D . COLEMAN, ESQ. MORRIS GOLDFARB, ESQ. , 

SAMUEL A . ALITO, ESQ. , 

Secretary . 

D a t e d : Apr i l 15, 1965. 

J O H N M . K A U F M A N , ESQ. , 

Counsel. 
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R e p o r t 

o f 

E m i n e n t D o m a i n R e v i s i o n C o m m i s s i o n 

Introduction 

The E m i n e n t Domain Revis ion Commission w a s crea ted 
by P.L. 1962, Chap. 50 (R.S. 1:16-9 et seq.). I t s dut ies 
were s ta ted in the following l anguage : 

" I t shall be the du ty of said commission t o s t udy a n d 
p repa re a proposed revision or revisions of the s ta t ­
ute governing eminent domain as set for th in R.S. 20:1-
1 et ,seq. and other s ta tu tes re la t ing to the t ak ing of 
p rope r ty for public use, for enactment by the Legis la­
ture, if it shall so determine, in such m a n n e r t h a t con­
flicting and over lapping provis ions shal l be reconciled; 
vague, uncertain, confusing and redundan t expressions 
may be clarified or excised; amendments and supple­
ments suggested and considered by court decisions 
•or otherwise re la t ing to the basis of j u s t compensat ion 
and the procedure for fixing and de termining the same 
devised; and tha t said s ta tu te shall be m a d e as un i form 
as possible with respect to m a t t e r s of basic policy and 
s ta tu to ry p rov i s ions . " 

The committee formal ly organized on J u n e 5, 1963, and 
elected H e r b e r t J . Hannoch, Esq. , as i t s cha i rman, and 
Samuel A. Alito, Research Direc tor of the Division of Leg­
islative In fo rma t ion and Research, L a w Revision and Leg­
islative Services, as i ts secre tary . The committee em­
ployed J o h n M. Kaufman , Esq. , of Newark , as i t s counsel. 

I n the exercise of i ts dut ies and responsibil i t ies, i t held 
public hear ings , to which were invi ted the A t t o r n e y Gen­
eral, var ious S t a t e and i n t e r s t a t e agencies ves ted wi th the 
power of eminent domain, e.g. the S ta t e H i g h w a y Depa r t ­
ment, New J e r s e y S t a t e H i g h w a y A u t h o r i t y (Garden 
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Sta te P a r k w a y ) , New J e r s e y Turnp ike Author i ty , Depar t ­
ment of Conservat ion and Economic Development (Green 
Acres) , P o r t of New York Author i ty , Publ ic Ut i l i ty Com­
mission, and others . Also invited were represen ta t ives 
of the New J e r s e y S ta te and County B a r Associat ions, 
the New J e r s e y S ta te League of Municipalities, the New 
J e r s e y S ta t e and County Rea l E s t a t e B o a r d s and Ap­
p ra i s a l Indus t r ies , New J e r s e y F a r m Bureau , New J e r ­
sey S t a t e Grange, New J e r s e y Tit le Associat ion, var ious 
Ut i l i ty Companies, and a t to rneys specializing in eminent 
domain pract ice. 

Most of these invitees responded either th rough at tend­
ance a t hea r ings or submission of memoranda . 

T h e meet ings were also a t tended by persons whose p rop­
ert ies h a d been acquired by some of the agencies, and who 
expressed views of dissat isfact ion wi th procedures cur­
rent ly adopted by the taking agencies. I n addit ion, the 
cha i rman and other members of the Commission a t tended 
and pa r t i c ipa ted in meet ings of var ious organiza t ions 
th roughou t the Sta te , a t which problems of the Commission 
were discussed. 

The laws of New J e r s e y and other states, pa r t i cu la r ly 
with respect to recent adjudicat ions and s ta tu tes re la t ing 
to eminent domain problems were intensively researched. 

The Commission h a d ithe benefit of the efficient ass is t ­
ance of its secre tary , Samuel A. Alito, and A r t h u r S. Ap-
plebaum of his staff. Dur ing the period tha t Sena tor 
Donal C. F o x was a member of the Commission, his aid 
and assis tance were of g r ea t value. 

S u m m a r y of Conclus ions a n d R e c o m m e n d a t i o n s 

Afte r due considerat ion, the Commission recommends : 

1. Necessity for uniform statute. The adopt ion of a 
s ta tute , effective upon passage, c rea t ing a un i form prac­
tice and procedure for the exercise of the power of eminent 
domain, equally applicable to all bodies ves ted with such 

power, including the 
Pac t authori t ies , whi 
vide for the m a n n e r < 
ing the same among 
method of adjudicati 
ar is ing therefrom. ' 
lished by the court . 

2. Negotiations fo 
jus tments and therel 
require tha t before 
demning body shall c 
owners, through fail 
reasonable disclosuri 
offer. Should negoti 
compensation exceed 
condemning agency s 
of the owners, ithe aD 
but no t to exceed 10 ' 
bers of the Commiss. 
lem of excessive den ; 

imposed on them if i 
amount requested. 

3. Taking possess • 
pensation. Such stal 
take possession of p 
tion of proceedings, 
owner a t tha t time j 
substant ia l amount • ' 
become entitled. 

4. Practice for de 
a procedure to gove 
has been the mos t ( 
Commission af ter c-
it, has concluded tha 
before Commissione 
fied form. 
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ration, the Commission recommends: 

uniform statute. The adopt ion of a 
on passage, c rea t ing a uniform prac-
or the exercise of the power of eminent 
dicable to all bodies vested with such 

power, including the S t a t e of New J e r s e y and In t e r s t a t e -
Pact authori t ies , where possible. This s t a tu te shall p ro ­
vide for the m a n n e r of fixing jus t compensat ion, d is t r ibut ­
ing the same among the pa r t i e s enti t led there to and the 
method of adjudicat ing all m a t t e r s incidental there to and 
ar is ing therefrom. The rules of pract ice shal l be estab­
lished by the court . 

2. Negotiations for acquisition. To foster amicable ad­
jus tments and thereby reduce l i t igat ion, the s ta tu te shal l 
require tha t before proceedings a re ins t i tu ted, the con­
demning body shal l conduct bona fide negot ia t ions wi th the 
owners, th rough fair offers of compensation, including a 
reasonable disclosure of the m a n n e r of a r r i v i n g a t the 
offer. Should negot ia t ions fail and the eventual a w a r d of 
compensation exceed by 25% the amount of the offer, the 
condemning agency shall pay the a t t o rney and exper t fees 
of the owners, ithe amount thereof to be fixed by the court , 
but not to exceed 10% of the eventual award . Some mem­
bers of the Commission recommend tha t to meet the prob­
lem of excessive demands by owners, a s imilar pena l ty be 
imposed on them if the eventual a w a r d be less t h a n the 
amount requested. 

3. Taking possession before final determination of com­
pensation. Such s ta tu te shall pe rmi t condemning bodies to 
take possession of p r o p e r t y immediate ly following ins t i tu­
tion of proceedings, upon making available to the p r o p e r t y 
owner a t tha t t ime th rough a deposi t of funds, all or a 
substant ial amount of the compensat ion to which he m a y 
become entit led. 

4. Practice for determining compensation. Es tab l i sh ing 
a procedure to govern the de terminat ion of compensat ion 
has been the most difficult t ask of the Commission. The 
Commission af ter considering var ious ideas presented to 
it, has concluded tha t unless waived by the par t ies , hea r ings 
before Commissioners should be continued but in a modi­
fied form. 

'>-*-.. 
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Some members of the Commission a re of the opinion 
tha t such hear ings should be abolished entirely, and the 

'cases hea rd before the court as in other actions a t law. 

5. Date as of luliicli compensation shall be determined. 
Because of the g rea t delay which occurs between the da te 
of the declara t ion of " b l i g h t " under the Public Hous ing 
and Re-development s ta tutes , and the da te of ac tual tak­
ing, dur ing which the p r o p e r t y is vandalized and i t s in­
come reduced or frequent ly lost entirely, the Commission 
recommends t h a t compensation be fixed as of the da te 
of declarat ion of " b l i g h t " with adjus tments as se t fo r th 
in las t p a r a g r a p h of Art icle I X ( In te res t ) . 

P r o p e r t y owners a re similarly adversely affected by pub­
lic announcements of agencies re la t ing to p roposed projects , 
which are not completed for considerable time thereaf te r . 
I t is the opinion of the Commission t h a t increases or de­
creases in valuat ion of such proper t ies resu l t ing from such 
announcements shall be d is regarded in fixing compensat ion. 

6. Elements to be considered in determining compensa­
tion. The elements of damage to be considered in deter ­
mining the amount of ju s t compensat ion shal l include 
limited costs of removal and re-installat ion of machinery , 
fixtures, equipment, and limited damages resu l t ing from 
loss of access, change of g rade and the like. On the o ther 
hand, in cases of pa r t i a l takings, severance damages shall 
reflect benefits immediate ly accruing as a resul t of the im­
provement . The Commission is divided on i ts views as 
to whether there should also be included limited damages 
resul t ing from interference with and loss of business, and 
limited consequential damages resul t ing from a project , 
notwi ths tanding tha t land is not actually taken. 

I n this connection, it is the opinion of the Commission 
tha t al though the inclusion of such elements of compensa­
tion m a y increase the cost of acquisition in cer ta in s i tua­
tions, t ha t fact in and of itself, does not const i tute a valid 
objection. P r o p e r t y is being taken from an owner, in­

voluntari ly, for a pul , 
being damaged to efi = 
public should bear th 

7. Vesting of title. 
create uncer ta in ty as ' 
from the owner into ' 
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earliest of the follow' 
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elusion of such elements of compensa­
te cost of acquisit ion in cer ta in s i tua-
id of itself, does not consti tute a valid 
' is being taken from an owner, in­

voluntarily, for a public use and benefit or his p r o p e r t y is 
being damaged to effectuate such public purpose and the 
public should bear the reasonable cost thereof. 

7. Vesting of title. Ex i s t i ng s ta tu tes and adjudications 
create uncer ta in ty as to when title to p r o p e r t y taken passes 
from the owner into the taking agency. To eliminate this 
uncertainty, the Commissioner recommends that title shall 
pass to the condemning agency upon the happening of the 
earliest of the following even ts : 

a. Recording of a deed of conveyance, if any. 

b. Date of filing of declara t ion of taking. 

c. Satisfaction of record of a w a r d of Commissioners, 
or making deposit of Commissioners award pending appeal . 

d. Satisfaction of record of final judgment determin­
ing compensation. 

8. Apportionment of taxes. When municipali t ies adopt 
their annual budget and establ ish the i r local tax ra te , 
they ant icipate the paymen t of taxes which they have 
assessed. The t ak ing of ra tables du r ing the yea r by t ax 
exempt agencies who clo not assume liabil i ty for such taxes 
for the period subsequent to the taking, severely d is turbs 
the local municipal finances. T h e lost revenue mus t be 
reflected in the t ax r a t e of the succeeding year . 

The Commission feels tha t this is an injustice and tha t 
payment of taxes for the entire t ax year dur ing which 
the tak ing occurs should be assured to the municipal i ty. 

9. Interest. The problem of whether in te res t on i ts 
award is payble to the person whose p r o p e r t y has been 
taken, and if so, under wha t circumstances, a t what r a t e 
and for wha t period, has plagued the court for many years . 

T h e Commission recommends t h a t in teres t at 6% pe r 
annum should be pa id upon the amount of compensat ion 
awarded (exclusive of moneys deposited pu r suan t to 
Article I I I ) , from the da te possession is taken or when 
title vests in the taking body, whichever date is the earl ier , 
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with a p p r o p r i a t e credit to the taking body for any net in­
come actually collected by the owner dur ing the per iod with­
in which in teres t is payable, or for the fa i r ren ta l value of 
any por t ion of the p r o p e r t y occupied by the owner du r ing 
said per iod . 

10. Recording data. I t is essential to the eminent do­
main procedure tha t c lear and sufficient descr ip t ions of the 
p r o p e r t y being taken be available in the county record­
ing offices, and .that m a t t e r s affecting the t r ans fe r of title 
to the condemning body be equally available. The Com­
mission recommends tha t these requi rements be met . 

11. Court clerk's fees and charges. W h e n funds a re 
deposi ted with the clerk of the court, pendente lite, s ta tu­
t o r y charges are made. I n eminent domain proceedings, 
two occasions ar ise when funds are so depos i ted : (1) when 
the t ak ing body desires to acquire possession in advance 
of de terminat ion of compensat ion; and (2) when, because 
of unce r t a in ty of ownership or disputes between par t ies , 
the t ak ing body cannot safely pay the award . 

The Commission recommends that such charges be elimi­
na ted wi th respect to deposits made in eminent domain 
proceedings. 

We proceed to more detailed discussion of t he m a t t e r s 
above refer red to in general terms. 

A R T I C L E I 

Necess i ty for Uni form Statute 

The r igh t of eminent domain vests power in the sovereign 
to take p r iva te p r o p e r t y for public use. I t .is a power 
inheren t in government , requi r ing no const i tu t ional pro­
vision to give it force and effect. I t is no t c rea ted by the 
Consti tut ion, bu t is mere ly limited thereby. B y the F i f th 
and F o u r t e e n t h Amendments to the Uni ted S t a t e s Con­
st i tut ion, and by Art icle I , section 20, of the 1947 New J e r ­

sey Constitution, the 
the requirement that 
for p rope r ty taken. 

Some historical ad, 

Scudder v. 1 
Sennickson A 
Slate Highu 
Abbott v. I 

Woodbrid, 
Valentine v. 
State v. Bur. 
State v. Lan 
Chicago, Bi> 

( l a ) . 
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Pennsylvania Consti' 
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16, par . 8), a measur 

I t is not generally 
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existed respect ing p 
Consti tution of 1776 
the taking of privati 
Consti tution (Ant. I, 
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* Number in parenth 
the citation thereof ap; 
Appendix at la to 2a, in 
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Sey Consti tution, the exercise of this power is l imited by 

the requirement tha t " j u s t c o m p e n s a t i o n " m u s t be made 

for p rope r ty taken. 

Some his tor ical adjudicat ions on the subject a r e : 

Scudder v. Trenton Delaware Falls Co. (1)* ; 

Sennickson v. Johnson ( 2 ) ; 
Slate Highway Commission v. Elizabeth ( 3 ) ; 

Abbott v. Beth Israel Cemetery Association of 

Woodbridge ( 4 ) ; 
Valentine v. Lamont (5) ; 
State v. Burnett ( 6 ) ; 
State v. Lanza ( 7 ) ; 
Chicago, Burlington & Quincy R.R. v. Chicago 

• ( l a ) . 

In considering s ta tu tes of s i s te r s ta tes , considerat ion 
must be given to applicable const i tu t ional l imitat ions. The 
Pennsylvania Consti tut ion, for instance, requi res compen­
sation for " p r o p e r t y taken, in jured or d e s t r o y e d " (Ar t . 
16, par . 8), a measure b r o a d e r t h a n our Const i tu t ion. 

I t is no t general ly recognized t h a t unt i l the adopt ion 
of our 1844 Consti tut ion, no constitutional r equ i rement 
existed respect ing payment of such compensat ion. The 
Consti tut ion of 1776 conta ined no express res t r ic t ion on 
the taking of p r iva te p r o p e r t y for public use. The 1844 
Const i tut ion (Ar t . I , pa r . 16) p rov ided : 

" P r i v a t e p r o p e r t y shall no t be taken for public use 
wi thout ju s t compensat ion; bu t land m a y be taken for 
public highways, as here tofore , until the legislature 
shall direct compensation to be paid." (I tal ics sup­
plied) 

Tha t qualifying clause is f requent ly overlooked in consider­
ing adjudicat ions respect ing compensable damage for tak-

* Number in parenthesis following name of case indicates that 
the citation thereof appears in the same numerical order in the 
Appendix at la to 2a, infra. 
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ing of roads for the per iod p r io r to 1947, when the 
reserva t ion was el iminated in the Const i tu t ion of t h a t year . 
Neivark v. Cook (8), a ease frequently cited in cur ren t con­
demnat ion l i t igat ion, bases a large por t ion of i ts conclu­
sions upon the absence of legislat ion on the subject of com­
pensabi l i ty of damages there sustained as a resul t of a tak­
ing for s t ree t purposes . (See p. 537 of the opinion) . 

Fol lowing the adopt ion of the 1844 Const i tut ion, s t a tu tes 
were enacted c rea t ing obligations to p a y compensat ion for 
var ious takings. The basic l aw on the subject as of the 
p resen t da te is, " A n Act to Regula te the Ascer ta inment 
and P a y m e n t of Compensat ion for P r o p e r t y Condemned or 
Taken for Publ ic U s e " (Revision of 1900), now R.S. 
20:1-1 et seq., as amended in 1953 (P.L. 1953, Chap. 20), 
to reflect the new court system. This is general ly re fe r red 
to as the " T i t l e 20 A c t " . " 

A very la rge number of exist ing s t a tu te s author ize the 
acquisi t ion of p r o p e r t y merely by re fe r r ing to the Tit le 20 
Act . 

As public and quasi-public activities expanded in recent 
years , the necessi ty for the acquisition of large quant i t ies 
of p r iva te p r o p e r t i e s required addi t ional and enlarged 
powers of eminent domain. These takings affected not only 
vacant l ands in r u r a l and suburban areas , bu t residences, 
business proper t ies , factories and the like in the u rban 
municipali t ies. F inanc ing of these acquisi t ions and im­
provements , pa r t i cu la r ly those re la t ing to h ighways and 
methods of t r a n s p o r t i n g persons, merchandise , power, etc., 
requi red legislative creat ion of Author i t ies , the sale of 
whose securi t ies readi ly provided the necessary funds for 
the improvement . These s ta tu tes incorpora ted powers 
different f rom and in addit ion to those in t he Tit le 20 Act, 
as well as new and different methods of acquisit ion and 
measures of compensation. They also va r ied in language 
to meet the cur ren t needs of each individual d ra f t sman . 

Consequently, there a re now in effect in this s ta te in 
excess of some 300 s ta tu tes author iz ing the exercise of the 
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. e a re now in effect in this s ta te in 
atutes author iz ing the exercise of the 

power of eminent domain. Most of those s t a tu tes (par ­
ticularly those re la t ing to most municipal , county and school 
board acquisit ions) do not authorize the condemning body 
to take possession of land in advance of fixing and pay ing 
compensation. The s ta tu tes which do author ize " p r e - p a y -
ment t a k i n g s " are not uni form in the i r provis ions for pro 
tanto payment to p r o p e r t y owners a t the t ime of taking, 
and the protect ion of such owners wi th respect to the 
payment of any addiional moneys which m a y be found due 
them. 

Our Supreme Court , aware of the problem, appoin ted 
a committee of the New J e r s e y B a r Associa t ion to invest i­
gate and repor t . The recommendat ion of tha t committee 
have been considered by the Commission. Similar ly , re­
por t s and recommendat ions from the New J e r s e y S ta t e 
B a r Association, New J e r s e y F a r m Bureau , New J e r s e y 
Sta te Grange, and others have been made to and considered 
by the Commission. 

S ta tu tes fixing the tak ing powers and procedures of the 
inters tate-compact authori t ies , such as the P o r t of New 
York Author i ty , differ subs tant ia l ly f rom those of o ther 
agencies. Representa t ives of the l a t t e r A u t h o r i t y advise 
that their acquisit ions have been completed wi th a mini­
mum of li t igation, hav ing in mind the volume of takings. 
An explanat ion and discussion of this p rocedure and ap­
proval of i ts legali ty appea r s in Port of New York Author­
ity v. Iteming (14). 

The cases of, Goodavage v. State Highway Commission 
(9) and State Highway Commission v. Elisabeth (3), au­
thorize the S ta te H ighway Commissioner to take pos­
session of lands in advance of p a y i n g pa r t i a l compensa­
tion, and also authorize t a k i n g of possession in advance 
of the institution of proceedings to acquire the land. Th i s 
au thor i ty l iberally exercised by the S ta te H i g h w a y Com­
missioner, has been the subject of complaint to th i s Com­
mission. 
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The necessity for remedial legislation has been refer red 
to by the Courts in var ious opinions. State v. Jones (10), 
with respect to measure of compensat ion where the taking 
precedes the filing of compla in t ; State v. Fisher (11), on 
the subject of allowance of in te res t wi thout necessity of 
appea l ; Milmar Estate v. Borough of Fort Lee (12), on 
subject of in te res t ; State v. Pellini (13), on payment of 
c lerk ' s fees on funds on deposit . The off-the-record com­
ments of the bench and ba r confirm the necessi ty of a 
revision. 

The problem is not unique in New J e r s e y . Revisions 
of the law on the subject have been adoped in Wisconsin 
(P.L. 1959, Chap. 639) ; Mary l and .(P.L. 1963, Chap. 52), 
and Pennsylvania (P.L. 1964, Ac t 6). 

Commissions or Committees are unde r t ak ing similar re­
visions in the s ta tes of New York, Massachuse t t s and 
elsewhere. I n Massachuset ts , recent opinions of the At ­
torney General const ruing exist ing laws, resul ted in a 
radical change in adminis t ra t ion and procedure for the 
acquisition of p roper ly . 

A Select Subcommittee of Rea l P r o p e r t y Acquisi t ion of 
the Committee on Public W o r k s of the House of Repre ­
sentatives, 88th Congress, has considered the problem with 
respect to acquisition of lands for federal purposes . Mem­
bers of the Commission have been in consul tat ion with the 
legal staff of that Committee. The Commit tee ' s r epo r t 
has been made public recently and is available to those in­
terested upon application to the Uni ted S ta tes Government 
P r i n t i n g Office, Washington, D. C. (Request should be 
made for " R e a l P r o p e r t y Acquisit ion in F e d e r a l P r o ­
grams, Committee P r i n t # 3 1 , 88th Congress , Second Ses­
sion.) Many of the recommendat ions conta ined in th is 
repor t (with the exception of m a t t e r s of p rocedure ) , find 
suppor t in the Congressional repor t . 

The Commission is advised tha t a t the p r e s e n t t ime up­
wards of a least 500 proceedings a r e pend ing involving 
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1 eption of ma t t e r s of p rocedure) , find 
•essional repor t . 

; advised that a t the p resen t time up-
0 proceedings are pending involving 

takings by S ta te agencies and tha t a t least an equal num­
ber are contemplated in the n e a r future. Added to the 
foregoing a re the usual cu r ren t takings by the var ious 
counties, municipali t ies, school boards, local sewer and 
water author i t ies . All of this indicates the large volume 
of proceedings ei ther now before or shor t ly to reach the 
courts. 

I t is cur ren t ly necessary to c a r r y on var ied proceedings 
to adjudicate miscellaneous quest ions a r i s ing in connection 
with takings, o ther t han compensat ion. 

The 1953 amendment to Title 20 (P.L. 1953, Chap. 20) 
provided: 

" I n airy such action, the cour t shall have and shall 
exercise i t s full jur isdict ion, including jur isdic t ion to 
determine the r igh t to exercise the power of eminent 
domain * * * . " 

Notwi ths tanding the foregoing, i t is still necessary to in­
st i tute proceedings in lieu of p re roga t ive wr i t to compel 
the exercise of the power in cases where the agency carry­
ing on the project denies a taking o r denies ownership of 
lands in the oondemnee. The l imitat ions of the amendment 
are pointed out in State v. Fisher (11). 

Similarly, by Revised Rules 4:92-13, the rules relat­
ing to discovery are not applicable to eminent domain "pro­
ceedings " excep t by leave of c o u r t . " This rule is not con­
strued uniformly. Some courts a re of the opinion tha t the 
restrict ive clause implies tha t discovery should be per­
mitted in exceptional cases only, thereby res t r ic t ing the ad­
vantages of discovery and pre t r ia l . (See exhaust ive discus­
sion of the subject of p re t r i a l discovery in "Discove ry 
Process in H i g h w a y L a n d Acquis i t ion" , by Messrs . Gold­
stein, Rice and Lavelle of the F e d e r a l Bureau of Roads, 
presented a t the 1964 meet ing of H ighway Research 
Board.) This phase of our problem is now being consid­
ered by a Rules Revision Committee of our Supreme Court . 



The need for revision of the eminent domain law is un­
questioned in New J e r s e y and such revision is requi red 
immediately . 

The Commission, therefore, proposes t h a t there shall be 
vested in the Super io r Cour t full and complete jur i sd ic t ion 
of all actions in eminent domain and all m a t t e r s incidental 
there to and a r i s ing the re f rom; including, wi thout l imita­
tion, jur isdic t ion to determine the r igh t to exercise and 
to compel the exercise of the power of eminent domain ; to 
fix and determine the amount of ju s t compensat ion to be 
paid and to whom paid, and to determine any quest ion of 
title to p roper t i e s affected by the action. All such m a t t e r s 
shall be de termined in the same proceeding. 

The procedure for c a r r y i n g the foregoing in to effect shall 
be in accordance wi th rules of cour t to be p romulga ted f rom 
time to time. 

A R T I C L E I I 

Nego t ia t i on for Acquis i t ion 

Complaints have been made to the Commission tha t nego­
t iat ions for acquisit ion are frequently conducted in an 
a r b i t r a r y manne r . The owner is advised mere ly of the 
dol lar amount of the offer, but is given no informat ion, even 
if he requests , as to the manne r of ascer ta in ing the amount 
so offered. I t is believed tha t such t r ea tmen t of a p r o p e r t y 
owner is imprope r . The Commission is of the opinion 
that if fair offers are made based upon a p p r o p r i a t e d a t a 
disclosed to the owner, m a n y acquisitions will be completed 
amicably, wi thout subjecting the au thor i ty and the owner to 
the expense and delaj'' of l i t igat ion. 

The Commission, therefore, recommends tha t no proceed­
ings for the tak ing of p r o p e r t y shall be ins t i tu ted unt i l 
bona fide negot ia t ions ( including a reasonable disclosure 
of the basis of the offer) have failed. No offer so made 
shall be evidential in the cause. Should the final a w a r d 
exceed the amount of the offer by more than 25%, the 
condemnee shall be paid, in addi t ion to his award , his 
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• of the offer by more than 25%, the 
•e paid, in addi t ion to his award, his 

reasonable a t to rney and exper t fees (to be fixed by the 
cour t ) , but not in excess of 10% of htc award . Some 
members recommend tha t to meet the problem of excessive 
demands by p rope r ty owners, a like pena l ty be imposed 
if the eventual award be s imilar ly less than the amount 
requested. 

Undoubtedly, s i tuat ions will ar ise which make nego­
tiat ions impossible or impract ical , such as when an owner 
lacks capaci ty to convey, is unknown, or res ides out of the 
state. Upon a disclosure of those facts to the court , nego­
tiat ions m a y be omitted. 

A R T I C L E I I I 

T a k i n g P o s s e s s i o n of P r o p e r t y B e f o r e F i n a l 
D e t e r m i n a t i o n of A m o u n t of C o m p e n s a t i o n 

Except in the r a t h e r r a r e cases in which the r igh t to 
condemn is questioned, it i s essential tha t the condemning 
body be pe rmi t t ed to take possession of p r o p e r t y p rompt ly 
following the filing of the complaint and service of process. 
( In special cases, the cour t m a y author ize the taking of 
possession p r io r to completion of service.) A s has been 
stated, many agencies do not cu r ren t ly possess such power . 
Other agencies m a y take possession upon deposi t ing in 
court the amount of i ts es t imated compensat ion and segre­
gating, in t rus t , addi t ional funds to a ssure paymen t of any 
insufficiency. These funds a re available to the pa r t i e s dn 
interes t wi thout prejudice to a claim for addi t ional com­
pensation. The S ta te H i g h w a y Commission m a y take such 
possession, without deposi t ing funds and wi thout inst i tut­
ing proceedings (p. 13, supra). 

I t is believed tha t the r i gh t to take possession should 
be g ran ted on a uniform basis to all bodies possess ing 
the power of eminent domain, except individuals or p r iva te 
corporat ions who a re const i tut ional ly prohibi ted from tak­
ing possession until compensat ion has been pa id (Ar t . I, 
Sec. 20 New J e r s e y Const i tut ion 1947). 

TVi'a A'V̂WtAON 



Hence, the following recommendat ions a re m a d e : 

A condemning body, including the S ta te of New J e r ­
sey, shall be pe rmi t t ed to enter into possession of the l and 
to be acquired before the amount of compensat ion to be 
pa id therefor is finally determined, subject, however, to the 
following condi t ions: 

A. P roceed ings to acquire the p r o p e r t y shal l have been 
ins t i tu ted and process there in served and a declara t ion of 
proposed taking of possession shall have been filed and no­
tice thereof given. The declarat ion is an addi t ional s tep 
giving the owner a descr ipt ion of the p r o p e r t y being taken 
and the es t imated compensat ion therefor . The Commis­
sion is of the opinion tha t the owner should have reason­
able notice t h a t actual proceedings have been ins t i tu ted , 
and t h a t possession of his p r o p e r t y is about to be taken . 
This will also enable a corpora te condemnee to avail i t­
self of relief unde r I .R.S. Section 377, aga ins t duplicate 
capi ta l ga in taxa t ion . F o r good cause, the cour t m a y 
permi t such t ak ing of possession p r io r to notice of the 
proceeding of service, bu t not pr ior to ins t i tu t ion of suit . 

B. There shall be deposi ted with the clerk of the cour t 
(or in a special in te res t bear ing bank account of the con­
demnor for the benefit of the p rope r ty owner and lien 
holder) , an amount which the condemnor es t imates to be 
jus t compensat ion. Should the taking of possession occur 
af ter the filing of the a w a r d of Commissioners, or the en t ry 
of a judgment , the amount to be deposited shall be amount 
of the las t formal offer of the condemnor, or the award or 
judgment , as the case m a y be. 

C. Upon appl icat ion to the court and due notice, pa r t i e s 
in in te res t m a y wi thd raw the funds so deposited. Should 
the amount wi thd rawn exceed the final award , the excess 
shal l be repa id wi th in teres t . Should the a w a r d be found 
insuffcient, the condemnor shall pay the deficiency with 
in teres t . 
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D. The deposit and wi thdrawal of funds shall be with­
out prejudice to the question of total compensat ion and 
shall not be evidential in the cause. 

E . Provis ions in exis t ing s t a tu tes requi r ing the con­
demning body to establish t r u s t funds for the payment of 
deficiencies should be eliminated as to those bodies whose 
financial responsibil i ty is unquest ioned. This will avoid 
the present ly exist ing " f r e e z i n g " of subs tant ia l sums for 
long periods of time. Should the court de termine tha t the 
financial responsibil i ty of the condemnor is uncertain, it 
may direct that such t ru s t fund be established. 

F . F r o m time to time, agencies m a y ins t i tu te proceed­
ings, but not take possession of the p r o p e r t y unt i l af ter an 
award has been made. I n the meant ime, the owner is with­
out funds to acquire subst i tu te p r o p e r t y and is unable to 
efficiently manage his p r o p e r t y because of loss of t e n a n t s ' 
and inabil i ty to re- rent pendente lite. This i s a g r ea t 
ha rdsh ip to p r o p e r t y owners, pa r t i cu la r ly to • owners of 
small proper t ies . I t is recommended tha t if the con­
demning body does not take possession within three months 
after ins t i tut ion of the proceedings, a n y p a r t y in interes t , 
upon application to the court , m a y requi re the condemning 
body to take such possession and make the deposi t herein 
required unless for good cause, the court shall direct other­
wise. 

A R T I C L E I V 

Procedure for D e t e r m i n i n g Just Compensa t ion 

This phase of the research of the Commission has been 
its most difficult and controvers ia l problem. 

The existing procedure is as follows: 

1. Upon the filing of a complaint , the cour t appoin ts 
three commissioners, who hold hear ings and make an 
award . 
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2. A n y p a r t y m a y appeal from the award , and a t r ia l 
de novo, is held in the Super ior Cour t with a ju ry , unless 
waived. 

3. A fur ther appeal m a y be taken from the judgment on 
appeal , as in other actions at law. 

The Committee on Eminent Domain of the New J e r s e y 
S ta t e B a r Associat ion has s t rongly recommended the aboli­
tion of hear ings before Commissioners and favors a t r i a l 
before a judge as in other civil l i t igat ion. 

S imi lar representa t ions have been made to the Commis­
sion by counsel for var ious S ta te agencies, for the New 
J e r s e y League of Municipalities, and by special ly appoin ted 
committees of the New J e r s e y F a r m Bureau , New J e r s e y 
Sta te Grange and others. 

Frequent ly , the hear ings before the Commissioners 
have taken the form of a " d r e s s r e h e a r s a l " or a " t r i a l -
r u n " of the case to be t r ied on appeal . Th i s resul t m a y 
have been reached because counsel were dissatisfied wi th 
the personnel of the Commission, or i ts lack of adequate 
au thor i ty or experience to pass upon involved questions 
of law and fact. Fu r the rmore , counsel feel t h a t they should 
not disclose the mer i t s of the i r case before the €ommis -
sioners when an appeal is in the offing. This pract ice should 
be eliminated. 

P r e s e n t s ta tu tes do not permi t a waiver of commission 
hear ings and some title author i t ies contend tha t in the ab­
sence of a confirmatory deed, a fai lure to hold a commis­
sion hea r ing const i tutes a defect in the s t a t u t o r y proceed­
ings. 

I t hav ing been adjudicated, Port of New York Authority 
v. Heming (14), t ha t there exists no const i tut ional r igh t 
of t r ia l by j u r y in condemnation cases, the abolit ion of 
such t r ia ls has been urg-ed. I n suppor t of this a rgument , 
it is said tha t the complexities of va lua t ion a r e fa r too 
g rea t for the comprehension of a g roup of persons, total ly 
uninformed and ill-equipped to adjudicate such issue. I t 
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title authori t ies contend tha t in the ab-
itory deed, a fai lure to hold a commis-
tutes a defect in the s t a tu to ry proceed-

. ljudieated, Port of New York Authority 
tat there exists no const i tut ional r igh t 
i condemnation cases, the abolit ion of 
a urged. I n suppor t of this a rgument , 
complexities of valuat ion a re fa r too 

•ehension of a g roup of persons, totally 
•equipped to adjudicate such issue. I t 

is well recognized tha t upon the voir dire, all persons hav­
ing any semblance of exper t i se on the subject a r e excused 
from j u r y service. W h e n it is recalled t h a t our appel late 
courts f requent ly vacate adjudicat ions of value made by 
s ta te agencies, highly knowledgeable in the field, how can 
we expect adequate findings by a j u r y whose excursion into 
the a r e a is a n isolated experience. 

Nevertheless, p roponents of the j u r y system prefer the 
" v e r d i c t " of the j u r y to the decision of a single judge. 

Var ious suggestions have been made to and considered 
by the Commissioners, as follows: 

1. Compensation shall be fixed by the court , without a 
ju ry . This would eliminate ent i re ly all hea r ings before 
Commissioners. On the other hand, it would increase sub­
stant ial ly the a l ready exist ing court calendar congestion. 
To meet this problem, suggest ions were made tha t in the 
counties hav ing large condemnation calendars , one week of 
each month should be devoted to such t r ia ls . In fact, there 
have been some suggest ions of much b roader reforms, such 
as the creation of a special calendar or branch of the court 
to adjudicate not only condemnation hear ings , bu t also all 
prerogat ive wr i t proceedings involving zoning and other 
problems (a l ready entit led to preferen t ia l hea r ing da te) 
and o ther proceedings in which the valuat ion of p r o p e r t y 
is the main issue. 

2. Continue the exis t ing practice, bu t author ize the p a r ­
ties to waive hear ings before Commissioners and proceed 
directly to t r ia l before the court and ju ry . 

3. Continue the p resen t practice, but c rea te in each 
county a pe rmanent board of severa l Commissioners with 
fixed terms, from whom - appoin tments would be made in 
each case or g roup of cases affecting similar lands. The 
accumulated experience of such persons would create high­
ly qualified personnel. They would be appointed and paid 
upon a per case basis as a t present . Objections were made 
to t h i s creat ion of these posi t ions and the m a n n e r of ap­
pointment thereof. 



4. Continue the presen t practice, but require the mainte­
nance of a complete s tenographic record and submission of 
wri t ten findings in accordance with forms to be prescr ibed 
by cour t rules. These findings would be reviewable on ap­
peal in the Super ior Court , without a jury , upon such rec­
ord and findings without addit ional proofs, unless the court, 
for good cause, so pe rmi t s or so requests . No presump­
tion of correctness should a t tach to such findings and the 
substant ia l evidence rule should not apply. 

5. Reduce the number of Commissioners from three to 
one, an a t to rney of a t least ten y e a r s ' experience, who 
would t r y the cause, fix compensat ion and r ende r a judg­
ment. Such t r i a l could be held without a ju ry , unless a 
j u r y was requested by any pa r ty . Appea l s would lie f rom 
this judgment , direct ly to the Appel la te Division, as in 
other civil actions. The 'present t r ia l de novo on appeal thus 
would be abolished. The Commissioner 's compensat ion 
would be fixed by the court, pa id b y the condemning agency 
and probably wrould not exceed the present fees pa id to three 
Commissioners. This suggest ion would relieve the con­
gested court calendar without any addi t ional cost to the 
s tate . Objectors suggest tha t the combined judgment of 
t h r ee persons .is preferable to tha t of a single individual . 

6. Adop t of the procedure of the P o r t of New York 
Author i ty , explained and a p p r o v e d in Port of New York 
Authority v. Iteming (14). Unde r this procedure, compen­
sation is fixed by the court, without a ju ry . The Court is 
vested with power to appoint commissioners to take testi­
mony and " a d v i s e " him, but the final conclusion is made 
by the court. 

7. Var ious combinations of the foregoing suggest ions 
have also been made and considered. 

Many forceful and impress ive presenta t ions have been 
made to the Commission tha t the cur ren t prac t ice is a 
was te of time, effort and money, and therefore , should be 
abolished. Should our cour t adopt the pract ice recently 
inaugura ted by the Uni ted S ta tes Supreme Cour t (U. S. v. 

Mere, 376 U. S. 192, 
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and impressive presenta t ions have been 
imission tha t the cur ren t pract ice is a 
ort and money, and therefore, should be 
d our court adopt the pract ice recently 
e United S ta tes Supreme Cour t (U. S. v. 

Merz, 376 U. S. 192, 1964) r equ i r ing t he cour t to " c h a r g e " 
Commissioners appoin ted p u r s u a n t to F e d e r a l Rule 71A-
(h), addi t ional time will be expended. Nevertheless , the 
Commission was confronted wi th the v e r y pract ica l fact 
tha t the abolit ion of Commissioners hea r ings would in­
crease the a l ready congested t r i a l calendar , par t icu la r ly 
in the l a rge r counties. I t was also indicated to the Com­
mission tha t a l a rge number of cases a r e adjusted a t 
the Commiss ioner ' s hear ings , or shor t ly the reaf te r and 
before the t r i a l on appeal . Consequently, i t has been con-
eluded tha t the hea r ings should be continued in a modi­
fied form, a s follows: 

1. Compensation shall be fixed, in the first instance, by 
a commission of three persons, .residing in the county in 
which any por t ion of the p rope r ty , shall be s i tuated. The 
chairman shall be an a t to rney , admi t ted to pract ice for a t 
least ten years , and the remain ing two members shall be 
persons having a reasonable knowledge of the value of 
p roper ty of the charac te r being taken. 

2. The Commissioners shall hold hear ings , of which a 
s tenographic record shal l be main ta ined . At tendance of 
witnesses and product ion of records m a y be enforced by 
subpoena. T h e Commissioners shall make an award ac­
companied, when requested, by wr i t t en findings, in form to 
be established by the rules . Unless a n appea l be taken, 
a judgment m a y be en te red upon the award . 

3. The a w a r d shall be reviewable on appea l in the court , 
without a ju ry , unless requested by a n y p a r t y . I f with­
out a j u r y the review shall be upon the record and.findings 
without addi t ional proofs , unless the court for good cause, 
so permi ts or requests . The re shall be no p resumpt ion of 
correctness of the a w a r d and the subs tant ia l evidence rule 
shall no t apply. If a j u r y i s demand, the appea l shall be 
a t r ia l de novo. If a t the t r i a l de novo, t es t imony as to 
value is to be offered by wi tnesses who did not testify 
before the Commissioners, the ident i ty of such witnesses 
and his opinion of the dol lar amount of compensat ion to 
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which the condemnee is enti t led shall be submit ted to the 
adverse p a r t y in the manne r and within the time limit 
fixed by the rules. 

4. The par t ies may waive a hear ing before Commission­
ers and in such event, compensation shall be fixed by the 
court without a jury , unless demanded by any pa r ty . 

The foregoing does not represent the unan imous conclu­
sion of the Commission. Some members a re of the opinion 
that compensation should be fixed by the court, without a 
ju ry , thus ent i rely el iminating hear ings before commission­
ers. 

A R T I C L E V 

D a t e as of W h i c h Compensat ion Shal l b e D e t e r m i n e d 

The present s t a tu te (R.S. 20:1-9) provides for the assess­
ment of compensation " a s of the date of the filing of the 
pet i t ion and order t he r eon . " 

The effect of this rule has been the subject of criticism. 

I n recent years , a practice has ar isen under which con­
demning agencies advise owners that thei r p roper t i e s lie 
within the lines of contemplated takings and w a r n them 
tha t their action with respect to the p r o p e r t y should give 
consideration to the possibili ty of future takings . S ta te ­
ments with accompanying maps are issued to the press . 
Municipali t ies are so advised and as a result , a lbuilding im­
provement quasi-caveat is created. Tenan ts become aware 
of the proposed project and an unce r t a in ty of continued 
possession ar ises resul t ing in their vacat ion of the p roper ­
ty. F o r all pract ical purposes, the full enjoyment of the 
p roper ty is thus diminished. 

The problem is accentuated in the adminis t ra t ion of the 
Public Hous ing and Redevelopment s t a tu tes (P .L. 1949, 
Chap. 187, R.S . 40:55-21.1 et seq., and P .L . 1938, Chap. 19, 
R.S. '55:14A-1 et seq.). Those s ta tu tes and the applicable 
federal s ta tu tes and regulations concerning government aid, 
require a determinat ion of " b l i g h t " of the proposed af­
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accentuated in the adminis t ra t ion of the 
• nd Redevelopment s ta tu tes (P .L. 1949, 
1 :55-21.1 et seq., and P.L. 1938, Chap. 19, 

eq.). Those s ta tu tes and the applicable 
d regulations concerning government aid, 
.lation of " b l i g h t " of the proposed af­

fected area by the governing body, as a prerequis i te to fed­
eral assistance. The per iod between the declarat ion of 
" b l i g h t " and the eventual acquisition of title encompasses 
an extended period. There is no s t a tu to ry limitation of 
time within which the acquisit ion shall occur, and there is 
no requirement that " b l i g h t e d " p r o p e r t y must be acquired 
in all event. In fact, there is uncer ta in ty as to how the dec­
laration of " b l i g h t " can be vacated, if the project is aban­
doned.* Five or more years between the da te of declara­
tion of " b l i g h t " and acquisition is not unusual . Dur ing 
this period, the tenants, advised of the proposed taking, 
vacate. Vandal i sm occurs. Only speculators will pur ­
chase. I n business a reas , re- renta ls a r e limited to tem­
porary tenants at g rea t ly reduced rents . No one will 
equip or establish a new business in the area . A glar­
ing example exists in Newark, where valuable down­
town business p r o p e r t y in the Bamberge r a rea h a s been 
blighted for over five yea r s and the author i t ies do not 
think tha t an acquisition will occur for three to five years 
hence, if at all. Tenants have vacated a la rge percentage 
of the proper ty , and the income collected from the occupied 
portion is ra re ly .sufficient to p a y ca r ry ing charges. Similar 
conditions exist elsewhere in the state. 

F ix ing the award to such owners a s of the da te of filing 
of the complaint does not consti tute adequate compensa­
tion. 

Oommissioner Rober t A. Roe, of the Depa r tmen t of Con­
servation and Economic Development, in a le t te r to the 
Commission, s ta tes and recognizes the problem in the fol­
lowing l anguage : 

" P r o v i s i o n should be made under the Eminen t Domain 
s ta tutes to protect the owner of p r o p e r t y against de­
clining value as a resul t of p rocedura l delays in acqui-

* Suggestions have been made that the Commission should recom­
mend appropriate legislation to meet this uncertainty, but it is of 
the opinion that such action would not be within the scope of its 
duties. 
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sition caused by p ro t rac ted negot ia t ions on prices, de­
laying li t igation, public hear ings , changes of adminis­
t ra t ion, crowded cour t calendars or other reasons. Th i s 
has been especially t rue in s lum clearance and u r b a n 
renewal p r o g r a m s involving heavi ly built up a reas and 
many vi ta l interests . When an a r ea is declared to be 
blighted by a municipali ty, there is in effect a cloud on 
the title to p rope r ty and a consequential decline in i ts 
value resul t ing from na tu ra l reluctance of persons to 
buy p r o p e r t y which they know is soon to be condemned. 
Redevelopment agencies have no time l imitat ion in 
which to acquire lands in blighted areas . If, as unde r 
present law, p r o p e r t y valuat ion is conducted a t the 
time of taking, possibly years after declarat ion of 
blight, the p r o p e r t y owner may suffer severe financial 
loss through no fault of h is own. To remedy this ob­
vious injustice, p roposed S ta te legislat ion h a s been 
introduced in the Legis la ture to provide tha t if land 
or o ther p r o p e r t y is acquired in connection with the 
development or redevelopment of a blighted area, i t s 
valuat ion shall be determined as of the d a t e of the dec­
lara t ion of blight. Assembly Bill No. 240 of 1963 (simi­
la r to Assembly Bill No. 519 of 1962) would amend the 
Eminen t Domain lawr to this effect. Assembly Bill No. 
225 of 1963 (similar to Assembly Bill No. 518 of 1962) 
would amend the Blighted Areas L a w (Chap te r 187 of 
1949) to this effect. The depa r tmen t has endorsed the 
enactment of these m e a s u r e s . " 

Some of these problems are without au thor i ta t ive adjudi­
cation in this state. North Hudson RR Co. v. Booraem (15), 
cited in State v. Jones (10) a t 261 suggests some answers , 
but the Jones case, a t 264, points out the need for legisla­
tion. See also, 13 Ru tge r s L.R. 284 (1958). 

The question was recently considered by the Cour t of 
Appeals of Ohio in the case of City of Cleveland v. Car-
done (16). In t ha t case, five yea r s elapsed between the 
original municipal ordinance and the inst i tut ion of proceed­
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is recently considered by the Cour t of 
a the case of City of Cleveland v. Car-
it case, five yea r s elapsed between the 
ordinance and the insti tution of proceed­

ings and trial , du r ing which per iod the rental ' income 
dropped from $8,100 to $565. U n d e r applicable Ohio s ta t ­
utes, compensation was to be fixed as of the date of tr ial . 
The court pointed out that under Ohio (and other) s ta te 
law a p rope r ty owner was not ent i t led to enhancement in 
value caused by the improvement , therefore the reverse of 
such a si tuation, a depreciation in value caused by the im­
provement, required a para l le l rule. The court he ld : 

" H e n c e the s t a n d a r d for measu r ing the compensation to 
be awarded her should have been the fair marke t value 
of it [her p r o p e r t y ] as i t was immediate ly before the 
City of Cleveland took s teps to ca r ry out the work of 
the project which to any extent depreciated the value 
of the p r o p e r t y . " (190 N. E . 2 a t 57) 

P r o p e r t y owners are s imi lar ly affected b y public an­
nouncements by agencies of p roposed projects , h ighway 
routes and the like. Y e a r s m a y elapse between the date 
of the announcement and the consummation, and the final 
p lan may and probably will differ subs tant ia l ly from the 
original scheme. The Commission realizes t ha t a public 
body mus t be afforded a wide r ange of t ime within which 
to reach i ts final conclusion, and to this end, will publicize 
various thoughts to tes t public opinion. B u t some con­
s iderat ion should be given to the persons whose p rope r ty 
is thus placed i n the tes t tube, and boiled in t he caldron 
of public and political bickerings. I t is said tha t this is 
the price which is pa id for the benefit of l iving in a democ­
racy. B u t why should these p r o p e r t y owners p a y the ent ire 
cost? Should not the benefited public also share? 

Conversely, such public announcement m a y increase the 
value of the value of the p r o p e r t y . Some adjudications 
hold tha t such increase in value m a y not be considered in 
fixing compensation. 

Af te r a t ak ing has actual ly occurred, ne i ther an increase 
nor decrease in value can .affect the compensat ion to be 
paid. State v. Jones (10) a t p. 261. B u t nei ther the declara-
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t ion of " b l i g h t " no r the declara t ion of in tent ion to make 
an improvement , const i tute a " t a k i n g " in the legal sense. 
Wilson v. Long Branch (31), Bauman v. Ross (22) and 
Danforth v. U. S. (33). Hence, the rule of the Jones case 
may no t meet the problem. 

The Commission therefore suggests tha t any increase o r 
decrease in the value of p r o p e r t y caused by admin is t ra ­
tive actions, o r public announcements of proposed public 
improvements , (other than tha t due to physical deprecia­
tion within the reasonable control of the owner) shall be 
d i s regarded in de termining the compensat ion for the tak­
ing, and t h a t compensat ion shall be fixed as of the date the 
action of the t ak ing body shall substant ia l ly affect the 
use and emjoyment of the p rope r ty . 

A R T I C L E V I 

E l e m e n t s W h i c h S h o u l d be Cons idered in F i x i n g 
Compensa t ion 

I n the absence of any constitutional definition of " j u s t 
compensa t i on" (and there is none) , the de terminat ion 
thereof is a judicial function which is said to be sufficiently 
elastic to adjust itself to the social needs of the t imes as 
they m a y change from generat ion to generat ion. City of 
Trenton v. Lenzner (17). 

The mere fact tha t pr inciples of law respect ing such com­
pensat ion have been recognized over a long space of time, 
is no reason for continued adherence thereto, if the reasons 
for their adoption no longer exist. This thought has been 
well expressed in the opinion of our Supreme Court, in 
State v. Pennsylvania Railroad Co. (18), as follows: 

" T h e principle espoused by these cases has stood for 
over 100 years . Mere antiquity, however, will not save 
it from the onslaughts being made if it is otherwise 
bar ren of reason or logic, equity or justice. Time alone 
will not suffice to cause i t s re-embracement. On the 

other hand, a i 
not be changed 
present-day co j 
principle of la 
i t . " 

The cases of Stat | 
ner (17), State v. < ! 
a re indicative of th \ 
of jus t compensatic 
whenever the facts .-
fications a re not ra] 
long and expensiv. ' 
should be effected n ' 
ment . 

In the case of U. 

" T h e Fif th Am 
tha t pr iva te p r | 
without jus t co 
the full and pe 
er ty taken. Th 
pecuniari ly as I 
had not been ta | 

This is a restaten j 
hela Navigation Co. I 

This principle is ] 
288, where our coui 
ology is " a term v 

" * * * the cons', 
sum of money •> 
value of the p 
United States,'. . 
Co. v. United t 
in most valnati 
tion of a hypo 
coerced seller a I 



28 29 

i or the declarat ion of intent ion to make 
onstitute a " t a k i n g " in the legal sense. 
ranch (31), Bauman v. Ross (22) and 
(33). Hence, the rule of the Jones case 
problem. 

i 
| therefore suggests tha t any increase o r 
1 lue of p rope r ty caused by adminis t ra-
, blic announcements of p roposed public 

ler than tha t due to physical deprecia-
tsonable control of the owner) shall be 

' ermining the compensat ion for the tak-
msation shall be fixed as of the date the 

! ng body shall substant ia l ly affect the 
. of the p roper ty . 

A R T I C L E V I 

• i Should be Cons idered in F ix i n g 
Compensat ion 

• f any constitutional definition of " j u s t 
id there is none) , the determinat ion 
•function which is said to be sufficiently 

I self to the social needs of the times as 
•om generat ion to generat ion. City of 
(17). 

t principles of law respect ing such com-
, i recognized over a long space of time, 
I tinued adherence thereto, if the reasons 
. 10 longer exist. This thought has been 

he opinion of our Supreme Court, in 
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I le espoused by these cases has stood for 
I Mere antiquity, however, will not save 

;laughts being made if it is otherwise 
I n or logic, equity or justice. Time alone 

to cause i ts re-embracement. On the 

other hand, a firmly fixed and well set t led rule should 
not be changed unless it is proved er roneous or, under 
present-day conditions, no longer sus ta ins the basic 
principle of law and just ice which or iginal ly evoked 
i t . " 

The cases of State v. Gorga (21), City of Trenton v. Lenz­
ner (17), State v. Gallant (22), and State v. Burnett (6), 
a re indicative of the awareness of our courts tha t the basis 
of jus t compensat ion is subject to change and modification 
whenever the facts and circumstances w a r r a n t . Such modi­
fications a r e not r ap id however and a re achieved only af ter 
long and expensive l i t igat ion. These resu l t s could and 
should be effected more p rompt ly th rough legislative enact­
ment. 

In the case of U. S. v. Miller (23), it is s t a t e d : 

" T h e Fif th Amendment of the Const i tu t ion provides 
tha t p r iva te p r o p e r t y shall no t be taken fo r public use 
without ju s t compensation. Such compensat ion means 
the full and perfect equivalent in money fo r the prop­
er ty taken. The owner is to be p u t in as good posi t ion 
pecuniari ly as he would have occupied if h is p r o p e r t y 
had not been t a k e n . " 

This is a res ta tement of the rule enunicated in Mononga-
hela Navigation Co. v. U. S. (24). 

This principle is again s ta ted in State v. Burnett (6) a t 
288, where our court points out tha t a l though such phrase­
ology is " a te rm which speaks more of total i ndemni ty" , 

.<.<* * # f^g const i tut ional requi rement is satisfied by a 
sum of money which fair ly represen ts the t ransferable 
value of the p r o p e r t y in the marke t place. Olson v. 
United States, 292 U. S. 246, 255 * * * Kimball Laundry 
Co. v. United States, 338 U. S. 1 » * *. W e deal, then, 
in most valuat ion problems, in an evidential construc­
tion of a hypothet ical sale between a will ing and un­
coerced seller and a like-minded b u y e r . " 
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As was pointed out in City of Trenton v. Lenzner (17) a t 

476: 

" W h i l e it has been pointed out tha t these concepts a re 
somewhat indefinite, it may well be that thei r flexibility 
is the very thing which will best serve to a t t a in the goal 
in eminent domain proceedings of ' just ice and indem­
ni ty in each par t i cu la r case. ' " 

Notwi ths tanding the foregoing equitable, fair and ideal­
is t principles, the cold h a r d facts a re tha t the prac t ica l 
applicat ion thereof in many cases does not afford the full 
and perfect equivalent for the p r o p e r t y taken and the 
owner is not placed in as good posit ion pecuniar i ly as he 
would have occupied if his p rope r ty had not been taken. 

The i tems of non-compensable losses with respect to which 
most frequent complaints a re made are discussed below: 

Moving Expenses 

The taking of p r o p e r t y requires the vacat ion thereof by 
its occupants, both owners and tenants . This involves the 
cost of removal of furniture, fixtures, machinery and equip­
ment, and the re-instal lat ion thereof in a new location. In ­
cidental thereto is the damage done to such equipment as a 
result of dismant l ing and reconstruction. 

Unti l recently, these items were held to be non-compens­
able items. However , Fede ra l Aid H i g h w a y A c t (Ti t le 23, 
Sec. 133, U. S. C.) has now authorized relocation ass is tance 
when such payments were author ized and made by s ta te 
agencies under s ta te s ta tu tes . The max imum allowed is 
$200 for expenses of an individual and his family and $3,000 
for a business. B y P .L . 1962, Chap. 221, the S t a t e H i g h w a y 
Commissioner was authorized to p a y such sums. Other 
agencies a re not authorized to make any paymen t s what ­
soever for such costs, and hence do no t dp so. Neioark v. 
Cook (8) and City of Trenton v. Lenzner (17). 
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The Federa l Hous ing and Redevelopment Agencies are 
also authorized to make such payments in connection with 
their projects. (Tit le 42, U. S. C. A. 1450, et seq. as 
amended, and regulat ions issued the reunder ) . These stat­
utes and regulat ions permi t payment of money expenses of 
$200 to a family and up to $25,000 for businesses moving 
within an a rea of 100 miles. 

There appea r s to be no logical reason why owners whose 
lands are taken by agencies subsidized by federal funds 
should receive compensat ion for relocation expenses while 
owners whose lands a re t aken by o the r agencies, financed 
by sale of securit ies to the public, a r e n o t similarly paid. 
I n both instances, the owner suffers the same loss, and the 
Commission feels that un i form compensat ion should be 
paid therefor. 

O u r cases have held t h a t such relocation i tems are not 
compensable as .such. Newark v. Cook, supra, (8), City of 
Trenton v. Lenzner (17) supra, State v. Gallant (22) supra. 
I n State v. Gallant (22) decided J u l y 7,1964, the looms used 
in the owner ' s fabric weaving business could be moved only 
a t g rea t physical r isk and a t an expense of about 80fo of 
its cost. Recognizing tha t such losses were not compensable 
as independent items, t h e cour t adopted a rule which may 
g ran t the owner relief in ano ther manner . I t permi t ted 
proof of the value of the real p roper ty , both Avith and with­
out the equipment, and directed that the compensation paid 
should reflect any enhanced value of the p r o p e r t y caused by 
the fact tha t the equipment was located a n d ready for use 
therein. 

This, however, does not mee t the problem of the mer­
chant whose land is not affected by the instal la t ion therein 
of his store fixtures, but who never theless suffers a genuine 
loss caused by the necessi ty of removal. Nor does it satisfy 
the merchant or manufac tu re r who is a tenant in the prop­
erty. 

T h e Commission therefore, recommends tha t there be 
included in the amount of j u s t compensat ion, the actual 
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cost of moving and the re- instal l ing machinery equipment, 
furn i ture and fixtures wi thin a rad ius of 25 miles, wi th a 
l imit of $250 pe r family in cases of res ident ia l moving 
and $15000 in cases of displaced businesses or non-profit 
organizat ions (churches and the l ike). The a t ten t ion of the 
legis la ture and public is called to the fact t h a t in some 
instances, these l imita t ions could be unfai r . A manufac­
t u r e r receiving $15000 to compensate him for a $75000 
moving cost would be pa id only 20% of i t s cost, but an­
other concern incur r ing a cost of $15000 would be pa id 
in full. The legis la ture migh t consider some o ther s tand­
a r d of compensat ion. 

These payments (in addi t ion to compensat ion for p rop­
e r ty taken) should be made to the occupants of the p rop ­
e r ty who incur the expendi ture , whose r igh t t o occupancy 
expire more than 3 yea r s af ter the tak ing da ta . The fact 
tha t a lease m a y ba r a t enan t from pa r t i c ipa t ing in an 
award to his landlord, should not ba r him from this com­
pensat ion, payable by the condemnor direct ly to him. 

Business Losses 

Objection to the inclusion of this i tem has been made by 
some members . 

The owner of a thr iv ing business, developed af ter yea r s 
of toil and effort, located on p r o p e r t y taken for public use, 
may have his business total ly destroyed, but will receive 
no independent compensation for his loss of good will, in­
come, or profits, resul t ing from the t ak ing ; no r will he be 
compensated for the loss of and interference with his busi­
ness while the public improvements a re being made. The 
author i t ies on this subject a re collected in the Lenzner case 
(17). 

Var ious reasons are assigned for this omission:—his 
land, and not h is business has been t aken ; he can move his 
business elsewhere; his profits and good will resul t from 
his personal acumen and skill r a t h e r than the location of 
his p r o p e r t y ; no s t a tu to ry au thor i ty exists author iz ing 
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are assigned for this omission:—his 
1 isiness has been taken; he can move his 

; his profits and good will result from 
[ n and skill r a the r than the location of 

s ta tutory author i ty exists author iz ing 

compensat ion; damages a r e speculative and subject to ex­
aggerat ion ; improvement costs would increase substant ial­
ly the cost of acquisi t ion, and o ther reasons. State v. Gal­

lant (22) supra . 

W h a t is genera l ly overlooked, however, is t ha t if the 
owner of the business dies, the s ta te finds no difficulty in 
valuing and tax ing his business good will, and m a n y of 
the reasons for not compensa t ing h im for his loss in emi­
nent domain proceedings, vanish in to th in a i r . 

This injustice in eminent domain cases, and the necessi ty 
for remedy thereof, has found expression in our cour ts and 
the legislatures of s i s te r s ta tes . City of Trenton v. Lenzner 
(17) at 477, our Supreme Cour t has recognized: 

<<# # # ^ g f o r e g o i n g principles [lack of compensabi l i ty 
for business losses] m a y opera te ha r sh ly in denying 
to landowners reasonable compensat ion for the i r ac­
tual loss resul t ing f rom the tak ing of thei r p r o p e r t y ; 
and al though v a r y i n g jus t i fy ing theories m a y be found 
in the judicial opinions, they seem fa r from com­
pelling. * * * More significant is the increas ing tend­
ency displayed in recent cases of g iv ing fair and 
weighty considerat ion to the consequent ial loss of busi­
ness as an element of the compensat ion r igh t ly due to 
the o w n e r . " 

Some measure of relief, though sl ight indeed, has been 
afforded by pe rmi t t ing proof of business profits to estab­
lish tha t the p r o p e r t y being taken is being p u t to i ts h ighest 
and best use, (Housing Authority of City of Bridgeport v. 
Lustig (25 ) ; to s u p p o r t the m a r k e t value of l and occupied 
by a gasoline s ta t ion (State v. Hudson Circle Service Cen­
ter, Inc. (26) ; and State v. Williams (27) ; and to sup­
por t value of land used for p a r k i n g purposes , City of Tren 
ton v. Lenzner, supra (17). 

On this subject, see enl ightening edi tor ial in the 87 N. J . 
L. J . 68 ( J a n u a r y 30, 1964), and an art icle in 67 Yale Law 
Journal , p. 61 (1957). 

i >;.; 
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Some members of the Commission feel tha t the in te r ­
ference with and destruct ion of a business as a resul t of a 
condemnation taking ds a loss which enti t les t he owner to 
compensat ion and tha t the enactment of a s t a tu te to t h a t 
effect is necessary and proper . Others r e g a r d the m a t t e r 
debatable. 

I f this loss is to be compensable, the compensat ion should 
be l imited to a loss of profits for one y e a r (based upon 
mathemat ica l average of profits for the t h r ee yea r s pre­
ceding) . F e d e r a l t ax re tu rns shall be evident ia l in sup­
por t and defense of the claim, and fai lure to exhibit the 
return; shall ba r the claim. I n P e n n s y l v a n i a (under a 
b roader consti tut ional requirement of j u s t compensat ion) 
the compensation is a rb i t ra r i ly measured by the equivalent 
of the renta l value of the business premises for a per iod 
not to exceed 24 months (Pennsylvania S ta tu te , P .L . 1964, 
Ac t 6, pa r . 609.) 

However , the views of the respective Commissioners are 
highly d ivergent on this phase of the R e p o r t and there­
fore no specific recommendation is made. 

Consequential Damages 

Consequential damages is the term applied to damages 
sustained by an owner of p r o p e r t y as a resul t of a taking, 
notwi ths tanding that no p a r t of h is land is ac tua l ly taken. 
Such damages are for the most p a r t not compensable in 
New Je rsey , or elsewhere. A g la r ing example is, H. F. 
Sommer v. State Highway Comm. (28), in which l ight and 
a i r was shut off from a factory by a high embankment , no 
p a r t of which was located on the owner ' s p rope r ty . No 
compensation was awarded. Another example is the shut­
t ing off or interference with an exist ing access. Mueller v. 
State Highivay Autlwrity (29), recognizes t ha t compensa­
tion for such interference should be made. Change of g rades 
of exist ing roads, injury to surface suppor t and the like, 
a r e o ther examples of consequential damages . 
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I f these i t ems a re to be compensable, there i t is our 
opinion tha t an owner should be pa id compensat ion for 
damages resul t ing to his p r o p e r t y within a limited a rea 
(200 feet) of an improvement , resul t ing from change of 
grade, pe rmanent interference with access, i n ju ry to sur­
face suppor t , o r vacat ion of s t ree ts whether or not any 
p r o p e r t y of the owner is actual ly taken. The views of the 
Commissioners being divergent , no specific recommenda­
tion is made on the general subject. 

Benefits Resulting from Taking 

In cases of pa r t i a l takings, the remain ing land frequent­
ly benefits from the improvement . Our presen t Eminent 
Domain Act contains no provis ion for reflecting this bene­
fit in the calulation of compensation, except in the limited 
s i tuat ion where an assessment is to be levied, in which case, 
it may be set off against any award rendered (R.S. 20:1-
33). Our cases have uniformly held tha t general benefits 
may not be considered to reduce damages which an indi­
vidual owner will sus ta in from the taking of a port ion of 
his proper ty . Ridgewood v. Sreel Investment Corp. (30) 
and cases collected therein. The law is reviewed in an ar t i ­
cle by Wal te r 'Goldberg, Esq. , 82 N. J . L. J . 273 (May 28, 
1959). 

I t is our recommendation tha t in cases of pa r t i a l taking, 
special benefits ( the immediate pecidiar benefits accruing 
to the remaining p r o p e r t y as a resul t of the improvement) , 
shall be considered in de te rmin ing the value of or damage 
to the remaining land. Such special benefits shall not how­
ever affect the compensation for the land actual ly taken. 
General benefits accruing to the general a r e a shall no t be 
considered. 

Imminence of Taking 

The extent to which the value of p r o p e r t y m a y be af­
fected both favorably and adversely, b y public announce­
ments of a proposed taking thereof has been discussed 
under Article V and is therefore, no t repea ted in detail. I t 
is ment ioned here because i t is an element which should be 
considered in fixing compensation. 

m m m B 
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Genera l 

The foregoing suggest ions are not to be r ega rded as a 
l imitation upon the amount of ju s t compensat ion to which 
a condemnee is entitled according to law, but r a t h e r as a n 
en largement of those elements of compensat ion presen t ly 
available and as a clarification of those elements in respect 
to which the r ight to compensation is debatable. 

A R T I C L E V I I 

V e s t i n g of Ti t le 

The date at which title to condemned p r o p e r t y vests has 
been the subject of much l i t igation. The s t a tu te s shed little 
l ight on this impor tan t subject. Some s t a tu te s p rov ide for 
pass ing of title when the declarat ion of tak ing of possession 
is filed. Othe r s a re si lent on the subject. The adjudica­
t ions indicate the need for clarification. S e e : 

• In re Essex County Park Commission (34) ; 
Delancey <£ Stockton Corp. v. Reliable &c. Co. 

(35) ; 
Taylor v. N. J. Highivay Authority ( 36 ) ; 
State v. Neio Jersey Zinc. Co. (37). 

Accordingly, it is recommended tha t title shall vest in the 
condemning body upon the happen ing of the earl iest of the 
following contingencies: 

1. Record ing in the appropr i a t e record ing office, a con­
veyance by the owner to the condemning agency; 

2. F i l ing in the action and record ing in the record ing 
office, an agreement between the agency and owner fixing 
the date as of which title shall so ve s t ; 

3. F i l ing the declarat ion of taking and making the de­
posi t pu r suan t to Art icle I I I he reof ; 

4. Sat isfying the award of Commissioners or deposi t ing 
the amount thereof pending appea l ; 

5. Sat isfying a final j udgment de te rmin ing compensa­
t i on ; 

The pendency of : 
of title, unless the a} 
to acquire lands thr 

Tit le examiners c 
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nal judgment determining compensa-

The pendency of an appeal shall no t p reven t the ves t ing 
of title, unless the appeal re la tes to the power of the agency 
to acquire lands th rough condemnation. 

Title examiners desire tha t sat isfact ion of awards and 
judgments bo made m a t t e r s of public record. This and 
similar requests concerning public records will be consid­
ered in p repa ra t ion of s ta tu te . 

The na tu re of the title to be acquired shall be in fee 
simple, unless a lesser estate is taken. 

Reasonable notice of proposed d ives t ing of t i t le should 
be afforded, 'so tha t corpora te condemnees m a y avail them­
selves of the benefit of Section 377 of the In t e rna l Revenue 
Code (avoidance of duplicat ion of capi ta l ga ins t ax) . 

A R T I C L E V I I I 

A p p o r t i o n m e n t of Rea l Estate T a x e s 

Th i s problem arises when a taking body, enjoying a tax 
exempt status, acquires t i t le to p r o p e r t y d u r i n g a tax year . 
The municipali t ies asser t tha t having an t ic ipa ted the total 
t ax revenue from the p rope r ty in thei r cu r ren t budget , such 
taxes, as assessed, should be pa id for the ent i re yea r . The 
p rope r ty owner shoul'd, of course, pay the taxes for the 
per iod dur ing which he holds t i t le and has full control of 
his p roper ty . The condemning bodies present ly v a r y in 
the i r t r ea tment of this problem. Some requ i re the owner 
to pay the taxes for the ent i re year , wi thout any allowance 
for the period subsequent to the t ak ing ; others , provide for 
the payment of taxes to the munic ipal i ty for the balance of 
the y e a r (by re imburs ing the owner so t h a t he can p a y 
taxes for the ent ire y e a r ) ; and others refuse to make any 
allowances for taxes for the balance of the y e a r following 
the acquisit ion of title. 

A port ion of the problem is covered by R.S. 54:4-56, in 
which it is provided tha t Avhere t i t le is acquired through 
eminent domain or .similar proceedings, unless otherwise 
agreed, the owner of the p r o p e r t y shall p a y the taxes up 
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to the date tha t title is acquired by the taking body. The 
s ta tu te leaves open the m a t t e r of payment of taxes for the 
balance of the yea r . 

Much l i t igation has ar isen construing this s ta tu te and 
kindred problems. Clarifying legislation has been recom­
mended in the Milmar Estate v. Borough of Fort Lee, su­
pra (12). Some of the applicable adjudicat ions a r e : 

Rutsen Estates, Inc. v. County of Hudson (38 ) ; 
Empress Manufacturing Co. v. Newark (39 ) ; 
Edgeivater v. Com Products Refining Co. (40) ; 
Milmar Estate v. Borough of Fort Lee, supra 

(12) ; 
N. J. Highway Authority v. Henry A. Raemsch 

Coal Co. (41) ; 
Shelton College v. Ringwood (42). 

The m a t t e r is now on appeal in East Orange v. Palmer 
(43) in which the Chancery Division adopted a rule ap­
plicable when title was acquired by the condemning agen­
cy as a resul t of a voluntary sett lement agreement , bu t 
reserved its ru l ing with respect to s i tuat ions where t i t le 
was acquired th rough prosecution of eminent domain pro­
ceedings. 

I t is our recommendat ion tha t when ti t le is acquired by 
a condemning agency, whether th rough set t lement, or as 
a resul t of prosecut ion of proceedings, the owner shall be 
chargeable for the p ro r a t a share of taxes dur ing the 
per iod of his ownership or possession and tha t as addi­
t ional compensat ion to t he owner, the condemning agency 
shall p a y to the munic ipal i ty for the account of the owner, 
the taxes for the balance of the year . The municipal i ty 
the reby receives paymen t of the taxes for the en t i re yea r . 

These recommendat ions respect ing appor t ionment of 
taxes, shall not apply to acquisitions of r ight of way ease­
ments by corpora t ions under the jur isdict ion of the Pub l ic 
Uti l i t ies Commission. The tax liabili ty of such corpora­
tions is controlled by special s ta tutes . 

The mat t e r of l 
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A R T I C L E I X 

Interest 

The ma t t e r of payment of In te res t is also a subject of 
uncertainty and lack of uniformity . Disputes exist both 
with respect to the per iod du r ing which interes t shall be 
paid, and the ra te a t which i t should be calculated. 

Some of the cases on the subject a r e : 

Metier v. Easion and Amboy Railroad Co. (44) ; 
Acquackanonk Water Co. v. Weidman Sc, Co. 

(45) ; 
Yara Engineering Co. v. Neivark (46) ; 
Milmar v. Borough of Fort Lee, supra (12) ; 
N. J. Highway Authority v. Ellis (49) ; 
State v. Fisher, supra (11) ; 
State, by State Highway Commissioner v. Hankins 

(47). 

The Fisher case s ta tes the rule to be tha t in te res t shall 
be awarded "accord ing to considerat ion of equity and fa i r 
dea l ing . " This is a r a t h e r elast ic definition, subject to 
vary ing constructions. 

The courts have awarded in te res t a t 4% (Bergen County 
Sewer Authority v. Little Ferry Bor. ( 48 ) ; Yara Engi­
neering Co. v. Neivark, supra, a t 4y 2 % ; a n d State, by State 
Highway Commissioner v. Hankins, supra, a t 5%. Some 
agencies pay a t the r a t e of 6%. 

Both Milmar v. Borough of Fort Lee, supra (12), and 
State v. Fisher, supra (11), suggest remedial legislation. 

Accordingly, it is recommended tha t in te res t a t 6% p e r 
annum on the amount of the compensat ion (exclusive of 
any amount deposited in court) be paid by the condemning 
agency from the date possession is taken, or the date t i t le 
vests in the tak ing body, whichever da te is earl ier . 

The condemning agency shall be entit led to credit on such 
interest for the amount of any net income received by the 
owner from the p r o p e r t y dur ing such per iod, and the fa i r 
rental value of any por t ion of said p r o p e r t y occupied by 
the owner dur ing such period. 

SSWSSSHSSWWWSOTaromWOT?: •-•-•-•* t r̂  i. * ?^*; w.vJ.JJ'-V.'.U!5 



A R T I C L E X 

Record ing D a t a 

Representa t ives of title companies, title examiners and 
surveyors have indicated the necessi ty for addi t ional re­
cordation of condemnation data . W h e r e such m a t t e r s a r e 
te rminated through a recorded conveyance, exist ing s ta t ­
utes are .sufficient. On the other hand, title ves ts in the 
taking body frequently merely as the resul t of a judgment 
in the proceedings and payment thereof, bu t wi thout 
any conveyance by the owner. This requires a title exam­
iner to make a detailed examination of the proceedings, 
with respect par t i cu la r ly to any modification of the or iginal 
taking lines fixed dur ing the hear ings , and with respect to 
which no formal t ranscr ip t is made or amendment filed. 

The Commission is of the opinion tha t the descr ipt ion 
contained in the complaint and lis pendens should be suffi­
ciently definite and accurate to enable an owner , from a 
read ing thereof and a comparison with monuments or o ther 
land m a r k s upon the ground and there in re fe r red to, to as­
cer tain accurately the location of the land and in teres t 
therein which is proposed to be taken. A metes and bounds 
description, .with reference to the la tes t t ax m a p designa­
tion should be a minimum requirement . 

This is especially vi tal in cases of pa r t i a l takings, which 
general ly include slope or other access r igh ts to a n d over 
the remain ing lands. The owner is enti t led to know ex­
actly what lands are still held by him and wha t easements 
thereover exist, and this da ta should be a m a t t e r of public 
record. 

I t is also recommended tha t the provis ions respec t ing 
amendments to pleadings, the en t ry of judgment and the 
like, be made m a t t e r s of public record in the office of the 
recording regis ter o r clerk, as the case m a y be, and in­
dexed as in the case of recording of conveyances to real es­
tate . 

Details of these suggestions are in the process of p rep ­
a ra t ion by the title companies and cannot be submit ted a t 
this time. 
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A R T I C L E X 

Recording D a t a 
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A R T I C L E X I 

Clerk's F e e s o n F u n d s D e p o s i t e d 

Clerk ' s fees a re charged p u r s u a n t to R.S. 22A:2-20 et 
seq. on funds deposi ted in connection wi th condemnation 
cases. The r a t e s a re $15.50 on the first $1,000, and 1% on 
the balance. 

Such funds a re deposi ted as a condit ion precedent to 
enter ing into possession before fixing of compensation, 
o r where ownership .is in d ispute or uncer ta in . Sub-
tial sums become involved and disputes have a r i sen as 
to whether payment thereof is chargeable to the taking 
agency or to the fund. The quest ion w a s discussed in 
State v. Ellis (49) and there it was held tha t in the 
absence of a s ta tute , no costs m a y be assessed agains t 
the S ta te . The problem was also discussed in State v. 
Pellini (13), supra, a t 171, and the re it was held to be 

'chargeable aga ins t the fund, since i t was deposi ted be­
cause of uncer ta in ty of ownership, a s ta te of facts not cre­
a ted by the state. In an unrepor t ed opinion by Super ior 
Court Judge Conklin, in City of Neivark v. S. N. Holding 
Co. (Docket Nos. L-82S-61; L-10887-61),.it was held t h a t the 
deduct ion of c lerk ' s fees from an award , depr ived the 
owner of just, compensation, when the deposi t was made 
to enable the City to take possession. 

I t is recommended tha t all such charges be eliminated 
with respect to funds deposi ted in eminent domain mat te r s . 
This action was recently adopted in the Pennsy lvan ia Emi­
nent Domain Code (P.L. 1964, Act. No. 6, p a r . 522). 

If this recommendat ion cannot be adopted , then con­
siderat ion should be given to an equitable appor t ionment 
of the costs between the par t ies . 

.̂ W*XO.Â ŷ ..ŷ .̂ ^̂ pĴ «̂̂ i.<.̂ u-;yu. 
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A s t a tu te c a r r y i n g the foregoing recommendat ions into 
effect is now in the process of p repa ra t ion for considerat ion 
by the Legis la ture . 

I t is the hope of the Commission tha t the factual and 
•legal da ta herein contained, and recommendat ions made 
m a y be of aid and assistance in solving the ve ry in t r ica te 
and impor t an t problems ar i s ing in this S ta t e as a resu l t 
of the ever increas ing taking of p r iva te p r o p e r t y for public 
use. 
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