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Authority 

N.J.S.A. 13:1D-1 et seq. and 26:2C-1 et seq., 
particularly 26:2C-8 and 26:2C-19. 

Source and Effective Date 

R.1995, d.5, effective December 2, 1994. 
See: 26 N.J.R. 3566(a), 27 N.J.R. 93(a), 27 N.J.R. 498(a). 

Executive Order No. 66(1978) Expiration Date 

Chapter 27A, Air Administrative Procedures and Penalties, expires 
December 2, 1999. 

Chapter Historical Note 

Chapter 27A, entitled "Rules of Practice and Procedure of the 
Bureau of Air Pollution Control" was originally adopted pursuant to 
N.J.S.A 26:2C-1 et seq. and became effective June 21, 1973 as R.1973 
d.165. See: 5 N.J.R. 221 (c). The chapter consisted of one Subchapter 
entitled "General Provisions". A rule at 7:27A-1.4 was amended by 
R.1980 d.433, October 7, 1980. See: 12 N.J.R. 454(b), 12 N.J.R. 
643(a). Pursuant to Executive Order No. 66(1978), Chapter 27A 
expired on October 7, 1985. A new Subchapter 3, entitled "Civil 
Administrative Penalties and Requests for Adjudicatory Hearings" was 
adopted as R.1989 d.596, effective December 4, 1989 (operative Janu­
ary 5, 1990). See: 21 N.J.R. 729(a), 21 N.J.R. 3751(a). 

Pursuant to Executive Order No. 66(1978), Chapter 27A was rea­
dopted as R.1995 d.5. See: Source and Effective Date. See, also, 
section annotations. 
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SUBCHAPTERS 1 THROUGH 2. (RESERVED) 

SUBCHAPTER 3. CIVIL ADMINISTRATIVE 
PENALTIES AND REQUESTS FOR 
ADJUDICATORY HEARINGS 

· 7:27A-3.1 Scope and purpose 

. (a) This subchapter shall govern the Department's assess­
ment of civil administrative penalties for violations of the 
Air Pollution Control Act, N.J.S.A. 26:2C-1 et seq., includ­
ing violation of any rule promulgated, or administrative 
order, operating certificate, registration requirement or per­
mit issued pursuant to the Act. This subchapter shall also 
govern the procedures for requesting an adjudicatory hear­
ing on a notice of civil administrative penalty assessment or 
an administrative order. 

(b) The Department may assess a civil administrative 
penalty of not more than $10,000 for the first offense, not 
more than $25,000 for the second offense, and not more 
than $50,000 for the third and each subsequent offense for 
each violation of each provision of the Act, or of any rule 
promulgated, or administrative order, operating certificate, 
registration requirement or permit issued pursuant to the 
Act. 

(c) Each day during which a violation continues shall 
constitute an additional, separate, and distinct offense. 

(d) Neither the assessment of a civil administrative penal­
ty nor the payment of any such civil administrative penalty 
shall be deemed to affect the availability of any other 
enforcement provision provided for by the Act, or any other 
statute, in connection with the violation for which the 
assessment is levied. 

7:27A-3.2 Definitions 

The following words and terms, when used in this sub­
chapter, have the following meanings unless the context 
cle'arly indicates otherwise. Unless otherwise specified be­
low, all words and terms are defined in N.J.S.A. 26:2C-2 
and in N.J.A.C. 7:27. 

"Act" means the Air Pollution Control Act (1954), as 
amended, N.J.S.A. 26:2C-1 et seq. 

"AAQS" means Ambient Air Quality Standards, as de­
fined in N.J.A.C. 7:27-13. 

"Continuous emissions monitor" or "CEM" means a de­
vice which continuously measures the emissions from one or 
more source operations. 
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"Continuous monitoring system" or "CMS" means a sys­
tem designed to continuously measure various parameters at 
a facility which may affect or relate to a facility's emissions. 
Components of a CMS include, but are not limited to, any 
continuous emissions monitor (CEM), continuous opacity 
monitor (COM), continuous process monitor (CPM), or any 
other constantly operating measuring device and recording 
device approved by the Department to perform one or more 
of the functions of a CMS. Ambient monitors, which 
measure the impact or concentration of air contaminants 
emitted by the source operation or facility in nearby areas, 
are not considered part of a facility's CMS. 

"Continuous opacity monitor" or "COM" means a device 
which continuously measures opacity of flue gases on a 
continuing basis. 

"Continuous process monitor" or "CPM" means an in­
strument or system which continuously measures an opera­
tional parameter at a facility, such as temperature or air 
flow rate. 

"Discrete emission reduction" or "DER" has the meaning 
set forth in N.J.A.C. 7:27-30.2. 

"EHS" means Extraordinarily Hazardous Substance, as 
defined in N.J.A.C. 7:31-1. 

"EOR" means Emission Offset Rule, as set forth in 
N.J.A.C. 7:27-18. 

"HAP (Table C)" means hazardous air pollutant as de­
fined in N.J.A.C. 7:27-8, Appendix 1. 

"NESHAPS" means National Emission Standards for 
Hazardous Air Pollutants, as set forth in 40 CFR 61. 

"NSPS" means New Source Performance Standards, as 
set forth in 40 CFR 60. 

"Offense" means each individual violation of the Act or 
of any rule promulgated, or administrative order, operating 
certificate, registration requirement or permit issued pursu­
ant thereto. Subsequent offenses are not conditioned upon 
a prior conviction, final order, or entry of judgment. In 
addition, a single administrative order and notice of civil 
administrative penalty assessment may relate to more than 
one offense. 

"Oxides of nitrogen" or "NOx'' means all oxides of nitro­
gen, except nitrous oxide, as measured by test methods 
approved by the Department and EPA, such as the test 
methods set forth at 40 CFR 60, Appendix A, methods 7 
through 7E. 

"Partial pressure" means the pressure exerted by a speci­
fied component in a mixture of gases. 

"PSDAQ" means Prevention of Significant Deterioration 
of Air Quality, as set forth in 40 CFR 51. 

ENVIRONMENTAL PROTECTION 

"Source operation" means any process, or any identifiable 
part thereof, that emits or can reasonably be anticipated to 
emit any air contaminant either directly or indirectly into 
the outdoor atmosphere. A source operation may include 
one or more pieces of equipment or control apparatus. 
This term includes the term "emissions unit" as defined at 
40 CFR 70.2. 

"TXS" means a substance listed as a toxic substance in 
N.J.A.C. 7:27-17. 

"Vapor pressure" means the pressure of the vapor phase 
of a substance, or the sum of the partial pressure of the 
vapor phases of individual substances in a mixture of sub­
stances, when in equilibrium with the non-vapor phase of 
the substances. 

"Volatile organic compound" or "VOC" means any com­
pound of carbon (other than carbon monoxide, carbon 
dioxide, carbonic acid, metallic carbonates, metallic car­
bides, and ammonium carbonate)· which participates in at­
mospheric photochemical reactions. For the purpose of 
determining compliance with emission limits or content 
standards, VOC shall be measured by test methods in the 
approved SIP (such as N.J.A.C. 7:27B-3) or 40 CFR Part 
60, Appendix A, as applicable, or which have been approved 
in writing by the Department and are acceptable to EPA. 
This term does not include the compounds which EPA has 
excluded from its definition of VOC in the list set forth at 
40 CFR 51.100(s)(1), which is incorporated by reference 
herein, together with all amendments and supplements .. 
The list at 40 CFR 51.100(s)(1) currently includes the 
compounds and the classes of perfluorocarbons set forth 
below: 

methane 
ethane 
methylene chloride ( dichloromethane) 
1,1,1-trichloroethane (methyl chloroform) 
trichlorofluoromethane ( CFC-11) 
dichlorodifluoromethane ( CFC-12) 
trifluoromethane (HFC-23) 
1,1,2-trichloro-1,2,2-trifluoroethane ( CFC-113) 
1,2-dichloro-1,1,2,2-tetrafluoroethane ( CFC-114) 
chloropentafluoroethane ( CFC-115) 
chlorodifluoromethane (HCFC-22) 
2,2-dichloro-1,1,1-trifluoroethane (HCFC-123) 
2-chloro-1, 1, 1,2-tetrafluoroethane (HCFC-124) 
1, 1-dichloro-1-fluoroethane (H CFC-141 b) 
1-chloro-1,1-difluoroethane (HCFC-142b) 
pentafluoroethane (HFC-125) 
1,1,2,2-tetrafluoroethane (HFC-134) 
1,1,1,2-tetrafluoroethane (HFC-134a) 
1,1,1-trifluoroethane (HFC-143a) 
1,1-difluoroethane (HFC-152a) 
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parachlorobenzotrifluoride (PCBTF) cyclic, branched 
or linear completely methylated siloxanes 

Classes of perfluorocarbons: 

cyclic, branched, or linear, completely fluorinated al-
kanes · 

cyclic, branched, or linear, completely fluorinated 
ethers with no unsaturations 

cyclic, branched, or linear, completely fluorinated terti­
ary amines with no unsaturations 

sulfur containing perfluorocarbons with no unsatura­
tions and with sulfur bonds only to carbon and 
fluorine 

If there is any conflict between the list at 40 CFR 
51.100(a)(l) and the list set forth above, the list at 40 CFR 
51.100(s)(l) shall control. 

Amended by R.1992 d.102, effective March 2, 1992 (operative March 
28. 1992): 

See: 23 N.J.R. 1858(b), 24 N.J.R. 792(a). 
Replaced "TVOS" with "TXS" and "VOS" with definition of "vola­

tile organic compound (VOC)"; added "partial pressure". 
Amended by R.1994 d.313, effective June 20, 1994 (operative July 26, 

1994). 
See: 25 N.J.R. 3339(a), 26 N.J.R. 2600(a). 
Amended by R.1994 d.501, effective October 3, 1994 (operative Octo-

ber 31, 1994). 
See: 25 N.J.R. 4045(a), 25 N.J.R. 4836(a), 26 N.J.R. 4030(a). 
Administrative Correction. 
See: 27 N.J.R. 1406(a). 
Amended by R.1996 d.303, effective July 1, 1996 (operative August 2, 

1996). 
See: 28 N.J.R. 1147(b), 28 N.J.R. 3414(a). 

Added "Discrete emission reduction" and "Oxides of nitrogen". 

Case Notes 

Incineration company violated permit and certificate; penalties im­
posed based upon current regulations. New Jersey Department of 
Environmental Protection v. Trofe Incineration Inc. 93 N.J.A.R.2d 
(EPE) 177. 

7:27A-3.3 Procedures for assessment and payment of civil 
administrative penalties 

(a) In order to assess a civil administrative penalty under 
the Act, for violation of the Act or any rule promulgated, or 
administrative order, operating certificate, registration re­
quirement or permit issued pursuant to the Act, the Depart­
ment shall, by means of an administrative order and notice 
of civil administrative penalty assessment, notify the violator 
by certified mail (return receipt requested) or by personal 
service. The Department may, in its discretion, assess a 
civil administrative penalty for more than one offense in a 
single administrative order and notice of civil administrative 
penalty assessment or in multiple administrative orders and 
notices of civil administrative penalty assessment. This 
Administrative Order and Notice. of Civil Administrative 
Penalty Assessment shall: 

1. Identify the section of the Act, rule, administrative 
order, operating certificate, registration requirement or 
permit violated; 

I 

7:2.7A-3.4 

2. Concisely state the facts which constitute the viola­
tion; 

3. Order such violation to cease; 

@Specify the amount of the civil administrative pen­
alty to be imposed; and 

5. Advise the violator of the right to request an 
adjudicatory hearing pursuant to the procedures in 
N.J.A.C. 7:27A-3.4. 

(b) Payment of the civil administrative penalty is due 
upon receipt by the violator of the Department's Final 
Order in a contested case or when a Notice of Civil 
Administrative Penalty Assessment becomes a Final Order, 
as follows: 

1. If no hearing is requested pursuant to the proce­
dures in N.J.A.C. 7:27A-3.4, a Notice of Civil Administra­
tive Penalty Assessment becomes a Final Order on the 
21st day following receipt of the Notice of Civil Adminis­
trative Penalty Assessment by the violator; 

2. If the Department denies the hearing request, a 
Notice of Civil Administrative Penalty Assessment be­
comes a Final Order upon receipt by the violator of 
notice of such denial; or 

3. If an adjudicatory hearing is conducted, a Notice of 
Civil Administrative Penalty Assessment becomes a Final 
Order upon receipt by the violator of a Final Order in a 
contested case. 

7:27A-3.4 Procedures to request an adjudicatory hearing 
to contest an administrative order and notice of 
civil administrative penalty assessment and 
procedures for conducting adjudicatory 
hearings 

(a) To request an adjudicatory hearing to contest an 
administrative order and notice of civil administrative penal­
ty assessment issued pursuant to the Act, the violator shall 
submit the following information in writing to the Depart­
ment, at Office of Legal Affairs, ATTENTION: Adjudica­
tory Hearing Requests, Department of Environmental Pro­
tection, CN 402, Trenton, New Jersey 08625-0402: 

1. The name, address, and telephone number of the 
violator and its authorized representative; 

2. The violator's defenses to each of the Department's 
findings of fact in the administrative order and notice of 
civil administrative penalty assessment stated in short and 
plain terms; 

3. An admission or denial of each of the Depart­
ment's findings of fact in the administrative order and 
notice of civil administrative penalty assessment. If the 
violator is without knowledge or information sufficient to 
form a belief as to the truth of a finding, the violator shall 
so state and this shall have the effect of a denial. A 
denial shall fairly meet the substance of the findings 
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denied. When the violator intends in good faith to deny 
only a part or a qualification of a finding, the violator 
shall specify so much. of it as is true and material and 
deny only the remainder. The violator may not generally 
deny all of the findings but shall make all denials as 
specific denials of designated findings. For each finding 
the violator denies, the violator shall allege the fact or 
facts as the violator believes it or them to be; 

4. Information supporting the request and ·specific 
reference to or copies of other written documents relied 
upon to support the request; 

5. An estimate of the time required for the hearfug 
(in days and/or hours); and 

6. A request, if necessary, for a barrier-free hearing 
location for physically disabled persons. 

(b) If the Department does not receive the hearing re­
quest within 20 days after receipt by the violator of an 
administrative order and notice of civil administrative penal­
ty assessment being challenged, the Department shall deny 
the hearing request. 

(c) If the violator fails to include all the information 
required by (a) above, the Department may deny the hear­
ing request. 

(d) All adjudicatory hearings shall be conducted in accor­
dance with the Administrative Procedure Act, N.J.S.A. 
52:14B-1 et seq., and the Uniform Administrative Proce­
dure Rules, N.J.A.C. 1:1. 

Administrative change in (a). 
See: 23 N.J.R. 3325(b). 

7:27A-3.S Civil administrative penalty determination­
general 

(a) The Department may assess a civil administrative 
penalty of not more than $10,000 for the first offense, not 
more than $25,000 for the second offense, and not more 
than $50,000 for the third and each subsequent offense 
against each violator who fails to comply with the Act, or 
any rule promulgated, or administrative order, operating 
certificate, registration requirement or permit issued pursu-. 
ant thereto. 

(b) Each violation of any provision of the Act, or any rule 
promulgated, or administrative order, operating certificate, 
registration requirement or permit issued pursuant thereto 
shall constitute a separate and distinct offense. 

(c) Each day during which a violation continues shall 
constitute an additional, separate, and distinct offense. 

(d) The Department may assess a civil administrative 
penalty for a violation of any provision of N.J.A.C. 7:27 for 
which no penalty amount is specified under N.J.A.C. 
7:27A-3.6 through 3.11. The Department shall base the 
amount of such a penalty assessment upon the following 
factors: 

ENVIRONMENTAL PROTECTION 

1. The amount of the penalty established under 
N.J.A.C. 7:27A-3.6 through 3.11 for a violation which is. ·· '" 
comparable to the violation in question. Comparability is 

· based upon the nature of the violations (for example,' 
violations of recordkeeping requirements, reporting re­
quirements or emission limits) and the nature and extent 
of the environmental harm likely to result from the type 
of violation; and 

2. The factors listed in (e) below. 

(e) The Department may, in its discretion, adjust the 
amount of any penalty assessed pursuant to this section or 
under N.J.A.C. 7:27A-3.6, 3.7, 3.8, 3.9, 3.10 or 3.11, based 
upon any or all of the factors listed in (e)1 through 6 below. 
The Department may apply such factors in addition to the 
factors listed in N.J.A.C. 7:27A-3.10(e)5 and 3.11. No such 
factor constitutes a defense to any violation. · 

1. The compliance history of the violator; 

2. The number of times and the frequency with which 
the violation occurred; 

3. The severity of the violation; 

4. The nature, timing and effectiveness of any mea­
sures taken by the violator to mitigate the effects of the 
violation for which the penalty is being assessed; 

5. The nature, timing and effectiveness of measures 
taken to prevent future similar violations, and the extent 
to which such measures are in addition to those required 
under an applicable statute or rule; and 

6. Any other mitigating, extenuating or aggravating 
circumstances. 

(f) Except as provided for in (g) and (h) below, the 
Department may, in its discretion, treat an offense as a first 
offense solely for civil administrative penalty determination 
purposes, if the violator has not committed the same offense 
in the five years immediately preceding the date of the 
pending offense. · 

(g) For violations ·Of N.J.A.C. 7:27-8.3(e) and N.J.A.C. 
. 7:27-22.3(c) or (e) indicated by a continuous monitoring 
system, the Department shall calculate penalties in accor­
dance with N.J.A.C. 7:27A-3.10(m)1 and may, in its discre­
tion for purposes of determining the statutory maximum 
penalty for an offense, treat an offense as a first offense for 
civil administrative penalty determination purposes, at the 
beginning of each calendar quarter. 

(h) For violations of N.J.A.C. 7:27-8.3(e) and N.J.A.C. 
7:27-22.3(d) or (e) when a continuous monitoring system 
operates out of control or is out of service, the Department 
shall calculate penalties in accordance with N.J.A.C. 
7:27A-3.10(m)2 and may, in its discretion, treat an offense 
as a first offense for civil administrative penalty determina­
tion purposes, if the violator has not committed the same 
offense in the four consecutive .calendar quarters immedi­
ately preceding the first day of the calendar quarter during 
which the pending offense was committed. 
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