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PREFACE

The need to eradicate sex discrimination in New Jersey's
statutory and case law was given official recognition in
July, 1978, when Governor Brendan Byrne signed into law

legislation creating the Commission on Sex Discrimination

in the Statutes.

The Commission is empowered to conduct a thorough review
of the statutes containing sex-based classifications,
and to propose a comprehensive modernization of those

statutes.

Since 1978, the Commission has conducted a study of all
New Jersey employment statutes containing sex-based
distinctions and issued the October, 1979 ,report "Sex
Discrimination in the Employment Statutes.'" The legis-
lation implementing the Commissiocn's statutory recommen-

dations was signed into law ten months after introduction.

In its report the Commission not only recommended statutory
changes in the area of employment, but also proposed
changes relevant to all New Jersey statutes. The Commission

now reaffirms its support of the following two policies:

MEMBERSHIP OF WOMEN ON COMMISSIONS, BOARDS, AND
AGENCIES:

The Commission recommends the appointment of more
women to commissions, boards and agencies so that
their membership is ultimately equivalent to their
proportion in the population. Many of the statutes
creating policy-making commissions, boards and

agencies in New Jersey mandate that at least one



member must be a woman. In practice, a minimal
quota has often served to limit the number of
women appointed because it is interpreted to

mean "only one of whom shall be a woman."

SEX-NEUTRAL LANGUAGE:

The Commission recommends that all legislation
and administrative regulations be written in
sex-neutral language. In keeping with contem-
porary standards of equality, it is no longer
appropriate to use sex-based terms such as the
generic '"man.'" Using sex-neutral language
demonstrates a commitment to the elimination of
the legal inequities that have occurred because

of differential treatment on the basis of sex.
Many of New Jersey's laws reflect policy judgments that
are no longer acceptable in our society and, therefore,

must be revised.

The Commission believes that equality of rights under the

law should not be denied or abridged on account of sex.

ii



INTRODUCTION

The Commission selected Marriage and Family Law as its
second area of study because this area significantly

influences the lives of all New Jersey citizens.

Societal changes during the last two decades have altered
the realities of family life. The relationships between
men, women and children, and their roles within the family
have been redefined as a result of the increasing influence
of external forces such as the government, the economy, the
media, the workplace, the community, and because of the

emerging roles ol women in society.

Today only seventeen percent of the families in this country
follow the traditional pattern of a homemaker mother, a

wage earner father, and one or more dependent children.1

In 1979, there were 2,317,000 marriages and 1,170,000
divorces in the United States.2 Both figures reflect
increases over the previous year. In New Jersey, there

were 54,740 marriages, 23,611 divorces and 323 nullities
during 1979.

Numerous books and articles have been written analyzing
these statistics. Although there is no consensus on their
meaning, most commentators feel that there is a need to re-

evaluate the laws governing the family.

New Jersey's legal regulation of the family stems from its
common and statutory laws, and from the United States

Constitution.

1William P. Cantwell, "Man + Woman + Property = ?2,"
The Probate Lawyer, Vol. 6 (Summer 1980).

2Id. at 4.




This Commission is mandated to review statutory and common

law, and to issue comprehensive recommendations for the
elimination of sexually discriminatory statutes. The

Commission feels that this study will not only accom-
plish its goal, but will provide the state with a

thorough modernization of family law.

In order to determine the specific topics to be studied,
the Commission obtained data from numerous sources on
the problems and trends in Marriage and Family Law. The
staff attended state and national law conferences and
symposiums, where legal practitioners and scholars
discussed historical and current legal thinking. These
sessions provided an opportunity to work with experts

who assisted in the formation of the policy questions.

The Commission determined that New Jersey Statutes Anno-
tated - Title 2A, Chapters 17, 34 and 83 (Administration of
Civil and Criminal Justice), Title 9 (Children - Juvenile
and Domestic Relations Courts), Title 26 (Health and Vital
Statistics), Title 37 (Marriage and Married Persons),

Title 44 (Poor) and Title 3A, Chapter 2A (Administration of
Estates - Decedents and Others) - encompassed the subject
of Marriage and Family Law, and proceeded to conduct a

statute by statute review.

While a computer print-out of sex-based words provided a
preliminary list of statutes for the Commission to examine,
it quickly became apparent that Marriage and Family Law
contained many subtle forms of discrimination reflecting
stereotypic attitudes towards men's and women's roles.
Testimony at two February, 1980, public hearings and a
review of the literature (see bibliography)indicated that

the study should focus on the following major issues:



Child Support knforcement

In New Jerscy, approximatcely 80% to 90% of all cases
in which there is an order for child support fall

into arrears at some point within the first year.

Child Custody Upon Divorce

With more marriages ending in divorce, parents,
social workers and psychologists are exploring
ways for both parents to maintain an active role

in child rearing.

Legal Rights of Out-of-Wedlock Children and Their

Parents

In the United States the rate of out-of-wedlock
births is increasing and currently exceeds 15%.

In many urban areas, the rate is as high as 50%

of all births. Although United States Supreme
Court decisions have given out-of-wedlock children
additional legal rights, their rights still are not

comparable to those of children born in wedlock.

Regulation of Marriage

Differentiation between the sexes in such areas as

age requirements, waiting periods, and jurisdiction
have been struck down under the Equal Protection
Clause of the United States Constitution; New Jersey's

statutes need to be revised accordingly.



Regulation of the Welfare System

A husband is liable to the State for expenses incurred
if a wife or child receives benefits, but a woman is

not similarly liable under the current language of the law.

Rights of a Husband and Wife in an Ongoing Marriage

Although the Married Women's Property Acts and probate
reforms have overcome the common law disability that

the husband and wife were one person, i.e., the husband,
the fact remains that if a husband is the wage earner

and the wife is a homemaker, she has few marital property

rights in an ongoing marriage because the wage earner is
usually the title holder, and controls the assets.

Economics of Divorce

Property is divided between a husband and wife based on
an equitable distribution when the marriage ends in
divorce. Since the court is not required to make its
determination based on comprehensive guidelines,
factors such as a homemaker's contribution to the

marriage may not be considered.

Domestic Violence

A United States Department of Justice report entitled
"Crimes in the United States - 1979" revealed that

30% of homicides in this country involved domestic
violence. Despite these statistics, law enforcement
officials, the courts and social service agencies tend
not to +treat the batterer as a criminal, nor to provide

the victim with necessary legal protection.



SECTION I

STATUTORY RECOMMENDATIONS

The Commission recommends the revision of the following

Marriage and Family statutes in the manner indicated:

TITLE 9 RECOMMENDATIONS

CITATION #1:

SYNOPSIS:

RECOMMENDATION :

DISCUSSION:

N.J.S.A. 9:2-3
Custody of Children of Parents Living

Separately

This statute gives the Superior Court
Jurisdiction to make judgments or orders
concerning the care, custody, education
and maintenance of a child during the
period that his or her parents live apart
and sets forth the procedures for closed
custody hearings and sealed records. A
child in the custody of his or her mother
cannot be taken forcibly or against the
mother's will by the father.

Amend.

With divorce occurring in approximately
one out of two marriages, and with the
increasing desire of men and women to
share parenting, both parents may wish to
participate in child rearing responsibili-
ties even though they no longer live together.

This statute should be amended to exclude
the maternal preference. Until the court
determines the custody of the child, and
unless the parents agree otherwise, the
parent who has been the primary physical
caretaker prior to separation shall have
custody of the child. A child shall not
be taken forcibly or against the will of
the custodial parent by the other parent
without a court order.



CITATION #2:

SYNOPSIS:

RECOMMENDATION :

DISCUSSION:

N.J.S.A. 9:2-41
Parents' Right To Custody Equal

This statute provides that the custody
rights of both parents are equal in the
absence of misconduct, although the
father shall not have preference over
the mother.

Amend.

New Jersey's existing child custody statute
declares that the rights of the parents are
to be equal. Because of a combination of
factors, however, including societal attitudes,
traditional arrangements whereby women and
men have divided their roles so that women
are the primary caretakers of children, as
well as judicial bias, mothers have been
awarded custody in most cases. To the
extent that there is judicial bias, this
statute should be amended to address that
bias while at the same time emphasizing the
best interests of the child. Sex-based
presumptions, such as the tender years
doctrine, should be eliminated and each case
decided on the facts. For example, it might
be in the best interests of the child to be
awarded to the primary caretaker.

Some judges have been hesitant to order joint
custody rather than sole custody, even though
the parents were in agreement about custody

and requested such an order. New psychological
research and social changes indicate that joint
custody can be a viable alternative to sole
custody when parents agree.

A recent important New Jersey case explores
the joint custody concept. In Beck v. Beck,
the trial court ordered joint custody even
though the parents neither requested nor
agreed with the concept. Although this joint
custody award was reversed by the Superior
Court, Appellate Division, the New Jersey
Supreme Court reversed and reinstated the
trial court's decision. Beck v. Beck, No.
A-76 (N.J. July 2, 1981).

6



The Supreme Court determined that courts

could award the joint custody of children

as an alternative to sole custody. dJoint
custody is a way of allowing the involvement
of both parents in the lives of their children
and includes legal custody, the authority for
making major decisions concerning the child's
welfare, and physical custody, the living
arrangements involved.

Although the court specifically authorized
joint custody for the Beck children, it
based its decision on the uniqueness of
the case and recognized that joint custody
is acceptable only in certain limited
circumstances.

While affirming that parents have equal rights
and responsibilities in child rearing, each
case should be decided individually with the
best interests of the child as the guiding
principle.

To clarify the situation, this statute should
be amended to provide for the following
options:

o Joint custody of a minor child or children
to both parents with an equitable sharing
of living experience in time and physical
care, provided, however, that joint legal
custody may be awarded without Jjoint
physical custody.

The judge should not fail to order joint
custody when it is requested by both
parents, unless it is not in the best
interests of the child.

o Sole legal and physical custody, with
appropriate visitation for the non-
custodial parent.

In making an award of custody, the court shall
consider various factors, including parental
desire for joint custody; ability of the
parents to agree, communicate, and cooperate
in matters relating to the child; the inter-
action and relationship of the child with the



parent and siblings; the safety of the child
and the safety of each parent from physical
abuse by the other; the preference of the

child when of an age to form an intelligent
decision; the needs of the child; the stability
of the home enviromment offered; the quality
and continuity of the child's education; and
fitness of the parent. A parent shall not be
deemed unfit unless the parent's conduct has a
direct adverse effect on the child.

The physical custody element of a joint custody
award involves certain practical considerations,
including but not limited to the geographical
proximity of the parents' homes, the financial
resources of the parents, their employment re-
sponsibilities, and the age and number of the
children.

The court should not hesitate to award joint
legal custody if joint physical custody is
impractical and other factors are favorable.
As the Beck court noted, such an arrangement
should involve liberal visitation rights for
the non-custodial parent and will "'preserve
the decision-making role of both parents.”



Father's Failure to Support Child

SYNOPSITS: This statule provides that a father who has
been able to support his child and who has
failed to do so for five years shall not be
entitled to the carce, custody, or control
of the child at any time in the future. The
mother who has supported the child during
that period shall be entitled at all times
to the care, custody and control of the child.
This shall not affect visitation rights of
the non-supporting father.

RECOMMENDATION: Repeal.

DISCUSSION: This statute punishes a non-supporting
father by forever denying him custody. At
a time when the best interests of the child
are paramount, it is unnecessarily harsh on
both the father and the child to prohibit
custody of the child by the father. The
courts have ruled that support and
visitation rights are not inter-dependent
and Citation #2 recommends that both
parents have equal rights to custody.

The Commission therefore recommends this
statute's repeal.

CITATION #4: N.J.S.A. 9:2-13
Definitions in the Act Concerning Surrender
of the Custody of Children to Agencies and
the Termination of Parental Rights

SYNOPSIS: This statute defines the term parent, as used
in the Act Concerning Surrender of the
Custody of Children to Agencies and the
Termination of Parental Rights, as meaning
a natural parent or parent by previous
adoption, but specifies that it does not
include the father of an illegitimate child.

RECOMMENDATION: Amend.

DISCUSSION: The eflect of this statute's definition is
to exclude a father of an illegitimate child
the rights accorded by the act to the father and
mother of a legitimate child and to the mother
of an illegitimate child. The act
includesprotection of custody rights by
stating that the surrender of a child's
custody by one parent, or termination of
the parental rights of one parent, does not
affect the rights of the other parent
(N.J.S.A. 9:2-15), as well as requiring
agencies that institute an action for transfer
of custody and termination of parental rights
to provide notice or service of process to
the parents (N.J.S.A. 9:2-18).

9



Under common law, a child born out-of-
wedlock was a filius nullius, child of
no one, and had no legal relationship
with either parent. Most aspects of

the mother and child relationship were
long ago equalized, but states continued
to discriminate heavily against both the
father and the out-of-wedlock child.

During the last decade, there have been
several United States Supreme Court
decisions striking down discriminatory
laws as violative of the IEqual Protection
Clause of the United States Constitution.

In Stanley v. Illinois, 405 U.S. 645 (1972),
the United States Supreme Court ruled that
the parental rights of an unwed father who
had cared for his children over a period of
time must be given the same legal protection
as those of marri~d parents and unmarried
mothers. A New Jersey case, Matter of
Adoption of B, 152 N.J. Super. 546, 378 A.2d
90 (1977), held that in the absence of the
natural father's consent, an illegitimate
child could not be adopted after its mother's
death.

In 1977, the New Jersey Legislature repealed
its existing adoption statutes and enacted a
new law (N.J.S.A. 9:3-37 et seq.). The new
law redefined the term parent as '"a natural
parent or natural parents, including the
natural father of the child born out of
wedlock who has acknowledged the child or

to whom the court has ordered notice to be
given ..." (N.J.S.A. 9:3-38).

The statute under discussion here, N.J.S.A.
9:2-13, allows Lhe mother of an illegitimate
child to surrender custody of her child
without the consent of the child's father,
while N.J.S.A. 9:3-45 and 9:3-46 protects the
right of an unmarried father during an action
for adoption by prohibiting the termination
of his parental rights without cause.

N.J.S.A. 9:2-13 should be amended to redefine
"parent'" to include the natural father of the
child. This action is consistent with the
recommendation in Section I, Title 9, Citation
#12 on the Uniform Parentage Act.

10



CITATION #5:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

CITATION #6:

SYNOPSIS:

RECOMMENDATION :

DISCUSSION:

N.J.S.A. 9:2-19
Termination of Custodial Rights After a
Child Has Been Surrendered by a Parent

This statute provides for a court order to
declare the termination of custodial rights
after a child has been surrendered by a
parent. If the court determines that the
child is illegitimate, neither the putative
father nor the husband of the mother if she
is married has a right to custody of the
child.

Amend.

The language of this statute is identical

to language in New Jersey's repealed adoption
statute (N.J.S.A. 9:3-24), which provided
that a father of an out-of-wedlock child had
no right to custody. The 1977 Adoption Act
provided for the rights of out-of-wedlock
fathers (N.J.S.A. 9:3-38). The statute
should be amended to include the natural
father as appropriate and consistent with
the recommendations in Section I, Title 9,
Citation #4 and Citation #12.

N.J.S.A. 9:6-3
Cruelty and Neglect of Children; Fine or

Imprisonment; Order for Payment of Support,;
Failure to Pay

This statute provides that any parent,
guardian or other person with custody, care

or control of a child, who is abusive toward
the child, is guilty of a misdemeanor. The
statute provides that the court adjudicating

a monetary penalty for abuse may direct that
the fine be paid "in whole or in part to the
wife, or to the guardian, custodian or trustee
of the child.”

Amend.

It may be surmised that this provision was
based on a presumption that the male parent
would be the abuser and, as such, subject to
a P'ine or imprisonment. As written, however,
this statute does not preclude payment of

11



the fine to the lather il Lhe mother is
the abuser ([ payment may be made to ]
"the guardian, custodian, or trustee of
the child').

The intent of the statute should be
clarified by amending it to provide for
the fine to be paid to the non-abusing
"parent' instead of to the "wife."

CITATION #7: N.J.S.A. 9:10-3
Purpose and Personnel of County School of
Detention

SYNOPSIS: This statute provides that the County School

of Detention may be established by the free-
holders of any county with a juvenile and domestic
relations court,and that matrons may be hired.

RECOMMENDATION: Amend.

DISCUSSION: The term "matron" refers to a female who
supervises children in an institution.
Other statutes (N.J.S.A. 9:11-4) provide
for the hiring of matrons or masters, thus
recognizing that the inmates may be either
male or female. This statute should be
amended to include the term '"master'" as well
as matron.

CITATION #8: N.J.S.A. 9:11-1
Appointment of Trustees to Board of Trustees
of County Youth House

SYNOPSIS: This statute provides that at least one
woman be appointed as a trustee of the
Board of the County Youth House.

RECOMMENDATION: Amend.

DISCUSSION: The Commission recommends the deletion of
the phrase requiring the appointment of at
least one woman. This action would be
consistent with the Commission's recommen-
dation on the membership of women on
commissions, boards and agencies made in
the''Sex Discrimination in the Employment
Statutes'" report, and reaffirmed in the
Preface of this report.

12



CITATION #9:

SYNOPSIS:

RECOMMENDATION :

DISCUSSION:

CITATION #10:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

N.J.S.A. 9:12A-1
Appointment of Trustees to Board of County
Children's Shelter

This statute provides that at least two
women be appointed to the board of the
County Children's Shelter.

Amend.

The Commission recommends the deletion of
the phrase requiring the appointment of at
least two women. This action would be
consistent with the Commission's recommen-
dation on the membership of women on
commissions, boards and agencies made in
the "Sex Discrimination in the Employment
Statutes" report, and reaffirmed in the
Preface of this report.

N.J.S.A. 9:15-1 to 9:15-2
Legitimation of Out-of-Wedlock Children

These statutes provide that a child born
out of wedlock be legitimated by the inter-
marriage of his or her natural parents.

Repeal.

The only way a child born out of wedlock
could be legitimated under the statutes

of most states, i.e., have a clear legal
link to the father in order to achieve

full legal equality with legitimate children,
is through inter-marriage of the parents.

In Section I, Title 9, Citation #12, the
Commission makes a comprehensive recommen-
dation on the laws governing out-of-wedlock
children, and proposes passage of a
"Uniform Parentage Act."

The Commission, therefore, recommends this
statute's repeal and the enactment of the
Uniform Parentage Act, Senate Bill 3047,
sponsored by Senator Wynona M. Lipman.
(See Appendix.)



CITATION #11:

SYNOPSIS:

RECOMMENDAT ION :

DISCUSSION:

CITATION #12:

SYNOPSIS:

N.J.S.A. 9:16-1 to 9:16-4
Custody and Support of Illegitimate Child

These statutes provide that the mother of
an out-of-wedlock child has the sole right
to custody and the putative father has no
right, although both parents are obligated
to support the child.

Repeal.

These statutes were enacted to rectify
the common law standard that a child born
out of wedlock belonged to no one, by
providing that he or she was the natural
child of the mother.

While the existence of the father is
ignored by these laws, under recent court
rulings an out-of-wedlock father does have
a right to custcly.

In Section I, Title 9, Citations #4 and #12,
the Commission recommends procedures for
the establishment of parental rights for

an out-of-wedlock father.

The Commission, therefore, recommends the
repeal of these statutes, and the enactment
of the Uniform Parentage Act, Senate Bill
3047, sponsored by Senator Wynona M. Lipman.
(See Appendix.)

AL 9:17-1 to 9:17-2
A, 9:17-4 to 9:17-6
A. 9:17-11 to 9:17-20
LA 9:17-23 to 9:17-35
d

These statutes allow the County Welfare Board
to institute a bastardy proceeding if a woman
gives birth to an out-of-wedlock child;
provides that a warrant may be issued and

the putative father apprehended in order to
compel support; compels the mother to disclose
the name of the father or be jailed for
contempt; establishes procedures for the
enforcement of a support order issued to

the father, including the posting of a bond;
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RECOMMENDATION:

DISCUSSION:

establishes procedures for the putative
father, the welfare board or the munici-
pality to use in appealing a lower court
decision; allows the County Welfare Board
to seize the goods of a father or mother
who abandons an out-of-wedlock child;
establishes procedures for bringing an
action for breach of a bond given to
secure performance of an order of filiation
made in a bastardy proceeding; and allows
the court to imprison a putative father
for failure to execute a new bond.

Repeal.

Under many states' laws, there are significant
differences between the legal treatment of
legitimate and illegitimate children. It

is true that some states have adopted the
Uniform Probate Code, which provides for
equal inheritance rights, and that a series
of decisions rendered by the United States
Supreme Court under the Equal Protection
Clause of the 14th Amendment has mandated
equal treatment. Nevertheless, unequal
treatment continues. In the words of the
United States Supreme Court: '"The status

of illegitimacy has expressed through the
ages soclety's condemnation of irresponsible
liaisons beyond the bonds of marriage
Obviously, no child is responsible for his
birth and penalizing the illegitimate child
is an ineffectual - as well as unjust -

way of deterring the parent.'" Weber v.
Aetna Casualty & Surety Company, 92 S. Ct.
1400, 1496-7 (1972). 1In the case from which
this quotation was taken, the court held
that dependent, unacknowledged, non-marital
children have a right to Workers' Compensation
benefits that accrue at their father's death.

The Equal Protection Clause was cited by the
court to strike down "discriminatory laws
relating to status of birth where, as in
this case, the classification is justified
by no legitimate state interest, compelling
or otherwise." In 1976, however, the
Supreme Court changed its position and cited
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"administrative convenience' in its decision
to uphold a section of the Social Security
Act ""that conditions a child's eligibility
for father-related benefits on dependency on
the father." Lucas v. Matthews, 427 U.S.
495, 96 S. Ct. 2755 (1976).

On balance, the federal attitude toward

the inclusion of out-of-wedlock children
within the class of children who are eligible
to receive benefits has gone far toward
eliminating discrimination. While most
Supreme Court decisions challenged the un-
constitutionality of state illegitimacy laws,
many Jjudges and lawyers felt the need for a
comprehensive document dealing with the
essential issue of equal legal rights. They
felt that the concept of full legal equality
for out-of-wedlock children would only have
meaning if the children were able to identify
the person againct whom to assert their rights.

There is a direct relationship between this
issue and the mandate of the Commission on
Sex Discrimination in the Statutes to revise
statutes containing sex-based classifications.
Under an equal rights doctrine, there should
be no sex-based differences in the laws
concerning parents and their children.

There are biological differences between men
and women which have led to differential
treatment in the laws concerning parent-child
relationships. Nonetheless, while those
differences will result in some differential
treatment, parents should be treated as equally
as possible.

Since the mother of an out-of-wedlock child
is easily identifiable in most cases, while
the identity of the natural father may be
difficult to ascertain, the development of a
mechanism for establishing parentage is
necessary to foster the same obligations for
both fathers and mothers in the parent-child
relationship. Laws that hinder an unwed
father's attempt to establish parenthood or
stigmatize an unmarried mother must be given
careful scrutiny under an equal rights
principle.

16



A= in most states, in New Jersey parentage
is ascertained by a bastardy procecding in
the Juvenile and Domestic Relations Court,
the municipal court or the county district
court (N.J.S.A. 9:17-1). This action was
designed to help welfare authorities
determine parentage in order to enforce
support obligations. (In 1975, Federal
legislation established an elaborate child
support system for both legitimate and out-
of-wedlock children.)

In New Jersey, approximately 2500 bastardy
cases are heard each year. Traditionally,
the proceedings have been quasi-criminal;
i.e., in New Jersey, a putative father who
leaves the county where the action is heard
may be apprehended in order to compel support
(N.J.S.A. 9:17-4 to 17-6). According to

the language of the law, the mother of an
out-of-wedlock child has exclusive custody
and the putative father has no access to

the child without the mother's consent
(N.J.S.A. 9:16-1). These and other statutes
have penalized both fathers and mothers and
have made clear distinctions between legitimate
and out-of-wedlock children.

After extensive research, the Commission
determined that the best approach to
eliminating sex-based classifications 1is

the Uniform Parentage Act (promulgated by

the National Conference of Commissioners on
Uniform State Laws in 1973, for adoption in

all states as Uniform Acts), which establishes
"the principle that regardless of the marital
status of the parents, all children and parents
have equal rights with respect to each other."

The essential component of the Uniform Parentage
Act identifies a set of external circumstances
which indicate a particular man as the probable
father (Section 6 of the Uniform Parentage Act.
See Appendix - Senate Bill 3047 sponsored by
Senator Wynona M. Lipman). These presumptions
are important because they facilitate the flow
of benefits from the father to the child where
a court proceeding has not been brought to
establish paternity. While the laws of some
states might include one or two of the pre-
sumptions listed in Section 6 of the Uniform
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Parentage Act (i.e., marriage between the
mother and a man, as in Citation #10), the
Uniform Parentage Act's approach is novel in
that all presumptions are groupced together
in order to provide the most encompassing
framework possible.

Another major component of the Uniform
Parentage Act provides for the ascertain-

ment of paternity at a preliminary hearing
when no external circumstances presumptively
point to a particular man as the father.

This procedure will reduce the high cost and
inefficiency of paternity litigation, especially
since blood tests or genetic tests may be
required if practicable. Currently, blood
testing laboratories have the capability of
excluding 97% or more of all wrongly accused
men. If a party refuses to accept the judge's
recommendations for settlement, the action may
be set for trial.

It is in the State's best interest to insure
that parents are identifiable. In the United
States, the rate of out-of-wedlock births is
increasing and currently exceeds 15% of all
births. In many urban areas, the rate is as
high as 40%, and sometimes it exceeds 50%.
One-third of all children receiving assistance
under the Aid to Families with Dependent
Children program are born out-of-wedlock. The
responsibility for supporting these children
falls directly upon the mother or the taxpayer
unless paternity is established.

Therefore, on January 26, 1981, Senator Wynona
M. Lipman, Chair of the Commission, introduced
the Uniform Parentage Act, Senate Bill 3047
(See Appendix), which emphasizes the best
interests of the child and at the same time
treats fathers and mothers as fairly as possible
under the law. Not only does it provide a
mechanism for determining paternity which will
significantly impact on support enforcement,
but it facilitates the flow of benefits from
the father to the child because the father
will be more easily identifiable.3

3On June 25, 1981, a Judiciary Committee substitute for
Senate Bill 3047 (See Appendix) was passed by the Senate (33-0).
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TITLE 2A, CHAPTER 83 RECOMMENDATIONS

(ARTICLE 2. PARENTAGE THROUGH BLOOD GROUPING TESTS)

CITATION #13:

SYNOPSIS:

RECOMMENDATION :

DISCUSSION:

N.J.S.A. 2A:83-2 and 2A:83-3

Blood Grouping Tests in Proceedings
Involving Child's Parentage; Examination
of Experts

This statute provides for the use of blood
grouping tests as possible evidence of the
fact of non-paternity in a criminal or
civil bastardy and filiation proceeding.

Repeal.

In Section I, Title 9, Citation #12, the
Commission recommends legislation for
establishing legal rights for children
regardless of the marital status of their
parents. The legislation provides for
blood or genetic tests during the prelimi-
nary and court hearings.

Today blood and genetic tests provide an
empirical tool for evaluating a question

of disputed parentage. Scientific advances
have significantly changed paternity suits
from an adversarial proceeding where one
parent challenges the credibility of the
other to a proceeding based on an objective
scientific test. 1In well over 90%

of all cases where a man is wrongly accused,
non-paternity can be positively established.

The Uniform Parentage Act (See Appendix -
Senate Bill 3047 sponsored by Senator Wynona
M. Lipman) delineates procedures for blood
and genetic testing within a framework
designed to protect the best interests of
the child, and to assist the child in
establishment of a legal relationship with
his or her father.

The Commission recommends repeal of these
statutes, and the enactment of the Uniform
Parentage Act.
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TITLE 2A, CHAPTER 17 RECOMMENDATIONS
(ARTICLE 7. EXECUTION AGAINST WAGES, DEBTS, EARNINGS,
SALARY, INCOME OR PROFITS)

CITATION #14: N.J.S.A. 2A:17-56.1 to 2A:17-56.3
Failure to Make Support and Maintenance
Payments; Prohibition Against Discrimina-
tion in Hiring; Deduction by Employer to
Defray Expenses

SYNOPSIS: These sections provide that a payee may go
to court to get an execution against the wages
of the defaulting payer after an alimony,
maintenance or child support payment is 45
days overdue; that an employer may not dis-
criminate against an employee who is subject
to an execution order or refuse to hire a
payer because of a potential execution; and
that the employer may deduct $1.00 to defray
expenses incurred by the execution order.

RECOMMENDATION : Repeal.

DISCUSSION: Under the current New Jersey law, what
frequently happens when a payer defaults
on support payments is that the defaulting
payer will wait until the end of the 45
days and make a token payment, thus
preventing the court from garnishing the
salary. Another 45 days must elapse before
the defaulting payer's wages can be touched,
at which point the cycle of evasion starts
again.

On the recommendation of the Commission,
Senator Wynona M. Lipman and Assemblyman
Albert Burstein introduced legislation on
September 29, 1980 (Senate Bill 1508 and
Assembly Bill 2152) to provide a remedy
for this serious problem.

The number of parents who default on their

child support payments, leaving the other
parent with the burden of supporting a family,
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has reached a critical level. As a result
of runaway parents, many families are forced
to go on welfare. This primarily affects
women since they are the traditional care-
takers of children. It has been said that
since women earn only 59% of what men earn,
given equivalent levels of education, the
surest route to poverty is for a household
to lose its male breadwinner. The severe
earning gap between men and women is the
consequence of firmly rooted biases in this
country's social, educational and economic
institutions.

The Commission feels that strengthening the
child support enforcement system would be

an immediate step in narrowing the enormous
gap in economic well-being between children
who live in female-headed households without
support from their fathers and children who
are still supported by their fathers.

Approximately 300,000 court orders exist in
the State of New Jersey which compel parents
to make payments for the support of their
minor children. These orders have been
entered by courts in various jurisdictions
throughout the state, based upon the parent's
absence [rom the home of minor children due
to marital separation, divorce, or the child's
out-of-wedlock birth. In most cases support
payments are ordered payable through the
county probation department.

Istimates from counties throughout the state
reveal that 80% to 90% of all cases

in which there is an order for child support
have arrearages at some point within the first
year. A study conducted at the Gloucester County
Welfare Board revealed that out of 1,583

ledger cards representing cases in which at
least an initial child support payment had

been received, only 131 payers had no arrears.
Based upon these figures, 91.7% of these cases
require enforcement to obtain both current
support and arrearages which have accumulated.
(The figure for cases in which a court order

had been entered but no payment ever received
by the County Welfare Agency was not available.)
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Court ordered enforcement measures, such
as execution against wages, to prompt and
actually force the payer to comply with
the order, are required in approximately
70% of all cases in which an order for
payment of child support exists. Based
upon these calculations, it is apparent
that in a vast majority of cases, the
support order itself is of negligible
value in obtaining payment and only serves
as a basis for the later enforcement
measures which actually elicit the payment.

The poor track record of most absent parents
illustrates why so many families are forced
to apply for public assistance benefits as

a means of survival. Public assistance
payments are granted to these families in
lieu of support payments. Support monies
for the family are assigned to the county
welfare agency .s a condition of eligibility
for AFDC payments and, should payments be
received, they are used as reimbursement for
public assistance payments. At the present
time, over 140,870 families are receiving
public assistance in New Jersey because support
from the absent parent is not sufficient.

The Department of Human Services feels that
passage of the Income Assignment Act would
double current child support collections.

Total child support collections for Fiscal
Year 1980 were in excess of $28,000,000,

and with the enforcement tools this legis-
lation would provide, collections could be
expected to double to $56,000,000 annually.

After extensive research the Commission
concluded that the best approach was to
draft legislation that provides for an
automatic assignment of income as part of
any maintenance, alimony, or child support
order. The assignment takes eflect when
the payer fails to make a payment within
two weeks of its due date.

After the notilication procedures arc

followed, the employer is required to deduct
the current payment plus a portion of the
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arrearages and forward the amount to the

county probation office. The employer may
receive $1.00 for expenses each time, which shall
be deducted from the money paid the employee.

If extraordinary circumstances prevent the

payer [rom making a payment, an appeal proce-
dure is provided to hold the assignment in
abeyance until the court makes a determina-

tion.

The county probation office may enforce the
income assignment provision through the

"Wage Reporting Act'" by locating a payer

who has disappeared but is still in the
state. The payer's tax records would be

used to locate the most recent employer's
name and address so that the county probation
office,could effectuate the income assignment
order.

4After consultation with Mr. Harry Wiggins, Chief, Bureau

of Child Support and Paternity, Department of Human Services,

and the Commission on Sex Discrimination in the Statutes,
amendments were suggested to Senate Bill 1508 by the Women's
Rights and Family Law Sections of the New Jersey Bar Association
to correct certain technical difficulties. The Bar Association's
recommendations are contained in the Assembly Committee Sub-
stitute, releascd by the Assembly Judiciary Committee on June 22,
1981 (See Appendix - Assembly Committee Substitute for Senate
Bill 1508). 17The Board of Trustees of the New Jersey Bar
Association endorses the Assembly Committee Substitute for
Senate Bill 1503.

On July 9, 1981, Governor Brendan T. Byrne signed into
law Assembly Bill 1668 (P.L. 1981, c¢. 203) sponsored by
Assemblywoman Barbara Kalik, which modifies New Jersey's
support enforcement law by changing from forty-five to thirty
the number of days that must elapse before the payee can
request a garnishment proceeding. Under this legislation,
the payer must pay at least fifty percent of the payment within
thirty days or the court may attach the payer's wages. While
this legislation improves the existing system, the burden is
still on the payee to go into court to request a wage garnish-
ment when the payer defaults in court-ordered support.
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TITLE 2A, CHAPTER 34 RECOMMENDATIONS

(DIVORCE AND NULLITY OF MARRIAGE - ALIMONY AND MAINTENANCE -
CARE AND CUSTODY OF CHILDREN)

CITATION #15:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

CITATION #16:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

N.J.S.A. 2A:34-13
Minors May Prosecute or Defend Matrimonial
Actions

This statute permits minors to prosecute or
defend any matrimonial action. There is an
age difference, however, for men (18) and
women (16G).

Amend.

This statute should be amended to eliminate
the age difference between males and females.
The threshold age of 16 should be established
for both sexes to enable them to equally
prosecute or de.end any matrimonial action

as necessary.

N.J.S.A. 2A:34-21
Resumption of Name; Surname of Husband

This statute permits the court, within its
discretion, to allow a woman after divorce to
resume her maiden name.

The court may also forbid the wife from using
her husband's surname.

Amend.

Under common law, a person could assume any
name so long as there was no fraudulent or
improper motive behind the change of name.
The New Jersey statutory law on change of
name (N.J.S.A. 2A:52-1) has been interpreted
to supplement the common law rather than to
abrogate it.

This statute should be amended to permit a

spouse to assume any surname or resume any
name previously used.
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CITATION #17: N.J.S.A. 2A:34-23
Alimony; Maintenance; Custody and Maintenance
of Children; Failure to Obey Order; Seques-
tration; Receiver; Modification of Orders

SYNOPSIS: This statute permits the court to order main-
tenance for either spouse in divorce or
annulment proceedings and to award support
for the care, custody, education and main-
tenance of the child(ren). The court may
consider the proofs made in establishing
grounds (for divorce, other than no-fault
separation) in determining the amount of
alimony or maintenance. Procedures are
established to use upon default of support
orders. Support orders may be modified by
the court. It may consider the parties'
actual need and ability to pay and the duration
of the marriage in awarding alimony. In
addition to awarding alimony and maintenance,
the court may make awards to effectuate an
equitable distribution of the property, both
real and personal, that was legally and
beneficially acquired by both or either one
of the spouses during the marriage.

RECOMMENDATION: Amend.

DISCUSSION: In 1971 the New Jersey Divorce Act introduced
the concept of equitable distribution into
the laws of the state. Before this legis-
lative revision, property in a divorce action
was divided by ownership or agreement between
the parties.

Although the statutory language embodied in
N.J.S.A. 2A:34-23 has provided an important
basis for the development of the concept of
equitable distribution, no criteria or guide-
lines are provided to the courts in settling
the division of property upon divorce. As
the provision for equitable distribution was
added to the New Jersey law by a floor
amendment in the Legislature, little legis-
lative history exists.

A significant series of cases established the
outlines for equitable distribution. See
Painter v. Painter, 65 N.J. 196 (1974),
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Rothman v. Rothman, 65 N.J. 219 (1974) and
Chalmers v. Chalmers, 65 N.J. 186 (1974).

New Jersey courts have continued to expand
upon the model provided by these earlier
decisions. Judicial discretion has often
provided equitable results, but has proved
confusing and unpredictable for litigants

in divorce actions. The addition of specific
factors into the law would provide judges
with guidelines, thereby decreasing appeals
for clarification of equitable distribution
awards.

At the Commission's two marriage and family
law public hearings (February, 1980), the
testimony of a number of public citizens
indicated that there were inequities in

New Jersey's equitable distribution statute.

This view was supported by Ms. Charlotte
Callahan of the League of Women Voters who
testified that .ollowing a two-year League
study, the League concluded that specific
guidelines need to be incorporated into the
equitable distribution statute. 'The
guidelines should recognize the career
seniority benefits lost by a homemaker
during the marriage years and his or her
resulting diminished economic potential
(upon divorce)."

A review of pertinent literature demonstrates
the validity of these concerns. As Professor
Ann E. Freedman states, comprehensive factors
built into the law will facilitate true
equitable distribution upon divorce. By
recognizing factors such as the contribution
of a homemaker to the marriage, equitable
distribution reflects the view that marriage
is a partnership to.which both spouses
contribute equally.  Under that philosophy,
and enumerated in some cases Rothman v.
Rothman, 65 N.J. 219, 228 (197 and Gibbons

5Brown, Barbara A. and Freedman, Ann E. et. al., Women's
Rights and the Law, New York: Praeger Publishers, 1977.
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v. Gibbons, 1974 N.J. Super. 107 (App. Div. 1980),
the assets acquired during marriage should be
divided equally and equitably between the
husband and wife upon divorce. Since alimony
is infrequently awarded (according to a
League of Women Voters study, in only 20 of
226 cases disposed of in Bergen County during
the month of April 1978) and difficult to
collect, an equitable property division is
the only mechanism available to provide a
non-wage earner spouse with her or his share
of the marital assets.

Recently New York and Pennsylvania enacted
legislation based on the Uniform Marriage
and Divorce Act which enumerates comprehen-
sive factors to be considered by the Jjudge.
The bills were proposed to eliminate uncon-
stitutional sex-based distinctions in the
law, i.e., the law retained the common law
property system which placed undue emphasis
on how title was held. The basic premise
of the legislation was that modern marriage
should be viewed as a form of partnership.
To assure implementation of that concept,
the bills detailed factors to be considered
when making an equitable distribution of
assets. A law review article on the New
York statute discussed the issue of judges'
discretionary power to make equitable dis-
tribution and suggested that the '""New Jersey
Legislature would do well to add guidelines,
such as thosoGin New York's statute, to its
own statute."

A review of New Jersey cases on issues such
as distribution of pension benefits demon-
strates confusion over the appropriate
standards to be considered. In one case

the proper standard to be applied in instances
of equitable distribution is whether the
"property right has been acquired during the
marriage and whether equity warrants its
inclusion in the marital estate ...'" Weir

v. Weir, 173 N.J. Super. 131 (Ch. Div. 1980).
As such, pension funds are available for
equitable distribution. Pension funds may
properly be considered as wage substitutes

6”Equitab1e Distribution in New York," 45 Albany Law
Review 483 (Winter 1981).
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or property which is a form of deferred
compensation and vesting is nol required.
"{IJf the court concludes that the uncer-
tainties of payment under the plan do not
warrant present division, it can allot to
each spouse a fair portion of the pension
fund as, if and when payments commence."
Weir v. Weir, id. at 135. In the Weir case,
the husband had qualified for a non-contri-
butory pension and merely had to live long
enough to collect it; therefore, the court
determined it could properly be made
available for distribution as a form of
property.

An opinion converse to that in Weir was
reached in Mueller v. Mueller, 166 N.J.

Super. 557 (Ch.Div.1979), in which the

court held a husband's fully vested pension
plan was not subject to equitable distribu-
tion. The Weir court specifically objected

to the result reached in Mueller, saying that
the Mueller decision had incorrectly inter-
preted an earlier case, Mey v. Mey, 79 N.J.
121 (1979) which involved the distribution

of a trust fund, not a pension plan. The

Weir court stated that Mey did not require
pension funds to be excluded from distribution
at all, but actually supported their inclusion.

The judge in Kikkert v. Kikkert, 177 N.J. Super.
471 (App.Div.1981), held that a vested pension
plan which would provide future benefits if
the husband survived, was available for
equitable distribution in a divorce proceeding.
In reaching this decision, the court resolved
a conflict between two recent decisions,
Mueller v. Mueller, 166 N.J. Super. 557 (Ch. Div.
1979) and Weir v. Weir, 173 N.J. Super. 130
(Ch.Div.1980), and agreed with the judge in
Weir that fully vested pension plans may
properly be considered an asset. As the

court in Kikkert said, "equitable considera-
tions mandate its inclusion for distribution
where, as here, the employee has already
qualified for benefits and the other spouse,
during the marriage, has foregone enjoyment

of that additional compensation represented

by the cost of the plan whether or not it
requires employee contributions." Kikkert

v. Kikkert, 177 N.J. Super. at 476.




The courts have also broadened the scope

ol Lhe concept ol property available flor
equitable distribution to include professional
degreces. In Mahoney v. Mahoney, 175 N.J.
Super. 443 (Ch. Div. 1980), the court held
that a Masters Degree in Business Adminis-
tration obtained during the marriage could
properly be considered a property right
subject to equitable offset. It is proper
to permit the working spouse some credit

for the degree obtained by the nonworking
spouse during the marriage. To determine
otherwise would permit unjust enrichment.

"A working spouse who contributes to the
education of another spouse does so
certainly with the expectation that there
will be in the future some benefit derived
from such a sacrifice." Mahoney v. Mahoney,
id. at 446.

In order to assure an equal and equitable
distribution of a husband's and wife's
assets upon divorce, the Commission
recommends that the statute be amended to
include the following factors adapted from
the Uniform Marriage and Divorce Act, as
well as the statutes of Pennsylvania, New
York, Minnesota and Wisconsin:

o) The duration of the marriage.

o The age and physical and emotional
health of the parties.

o The income or property brought to the
marriage by each party.

o) The standard of 1living of the parties
established during the marriage.

O Any written agreement made Ly the
parties before or during the marriage
concerning any arrangement for property
distribution.

1) The economic circumstances of each party
at the time the division of property is
to become effective.

o} The earning capacity of each party,
including educational background,
training, employment skills, work
experience, length of absence from
the job market, custodial responsi-
bilities for children, opportunity of
each party for future acquisitions of
capital assets and income, and the



time and expense necessary to acguire
sufficient education or training to
enable the party to become self-
supporting at a standard of living
reasonably comparable to that enjoyed
during the marriage.

o} The contribution by one party to the
education, training, or increased earning
power of the other.

o The contribution of each party in the
acquisition, dissipation, preservation,
depreciation or appreciation in the
amount or value of the marital property,
as well as the contribution ol a spouse
as a homemaker.

o The sources of income of both parties,
including but not limited to medical,
retirement, insurance or other benefits,
whether vested or unvested.

0 The tax consequences to each party.

e} Whether the property award is in lieu of
or in addition to alimony, maintenance
or child support.

0 The current value and income producing
capacity of the property.

e} The need of a custodial parent to own
or occupy the marital residence and to
use or own its household effects.

e} The debts and liabilities of the parties
to the marriage.

0 Such other factors as the court may in each
individual case determine to be relevant.

The provisions of an agreement made by the

parties before or during the marriage concerning

an arrangement for property distribution shall be
incorporated in the court's order for equitable
distribution except where the terms are inequitable
to either party.

It shall be presumed that each party made a sub-

stantial contribution to the acquisition of income
and property while the party was married.
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CITATION #18:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

CITATION #19:

SYNOPSIS:

N.J.S.A. 2A:34-24
Abandonment of Wife; Support of Wife and
Children; Debts During Maintenance

This statute permits the court to order a
husband to pay support and maintenance if,
without Jjustifiable cause, he abandons his
wife and refuses to maintain her. The
court may order the defendant to give
reasonable security for the maintenance and
may enforce such a judgment pursuant to
N.J.S.A. 2A:34-23. During the time main-
tenance is ordered, the husband may not be
charged with his wife's debts.

Amend.

This statute should be amended to permit
court-ordered maintenance payments to either
spouse when the other spouse refuses

to provide support. Such a revision is con-
sistent with the availability of support
awards to either sex in instances of necessity.

This statute should also be amended to
eliminate the provision stating that a
husband is not liable for his wife's debts
during the time maintenance is ordered.

In Citation #37, Title 37, the Commission's
comprehensive recommendation on the

liability of spouses for each other's debts,
provides that neither spouse be liable

for the other's debts during separation if
the spouse who is liable for support has

provided the dependent spouse with reasonable
support.

N.J.S.A., 2A:34-24.1
Divorce by Husband in Absence of Jurisdiction

Over Wife; Support Orders

This section provides that where a husband has
secured a divorce in an action where jurisdic-
tion over the person of the wife was not
obtained, the court may still order support
and maintenance. It was intended to provide

a remedy to abandoned wives whose husbands
secured an ex-parte divorce (only one party is
present in the proceeding).
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RECOMMENDATION: Amend.

DISCUSSION: This statute should be amended to provide
that either spouse may obtain support and
maintenance from a spouse who obtains an
ex-parte divorce. In Title 2A, Citation
#18, the Commission made a consistent
recommendation that either dependent spouse
may obtain support and maintenance from
the other spouse.

CITATION #20: N.J.S.A. 2A:34-25
Remarriage of Former Wife; No Order Touching
Alimony; Vacation of Prior Order

SYNOPSIS: This statute provides that a wife's remarriage
ends her former husband's support obligation
upon his application to the court and proof
of her remarriage. This statute is held to
be mandatory.

RECOMMENDATION: Amend.

DISCUSSION: Traditionally a married woman relied on her
husband for her support. If they divorced,
he might be ordered to make alimony payments
until her death. Should she remarry, the
court could order such payments stopped upon
application of her former husband.

Permanent alimony is infrequently awarded
and the courts have recently granted tem-
porary, or rehabilitative alimony. This
type of grant is made for a limited period
of time and for a specified purpose such as
providing the dependent spouse with education,
training or job experience. One aim of a
rehabilitative award is to make the formerly
dependent spouse self-sufficient through
development of skills which may have been
unused during the marriage.

As Lee Hymerling, Esq. has stated, some
instances in which rehabilitative alimony
might be appropriate include short-term
marriages, situations in which dependent
spouses at the time of divorce are pursulng
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CITATION #21:

SYNOPSIS:

RECOMMENDATION :

DISCUSSION:

7Hymerling,

advanced degrees, and situations in which
the parties enjoy comparable earnings, but
one spouse is forced to vgcate a home to
establish a new identity.

In Section II of this report, the Commission
supports Senate Bill 1020, as amended. This
bill provides that alimony may be either
temporary or permanent. In certain instances,
as discussed above, temporary alimony will

be increasingly awarded as the court seeks

to direct an alimony award towards a specific
goal. The very nature of such a grant makes
it comparable to a grant of alimony in gross,
payable over a period of time. This award
resembles a property settlement more closely
than it does traditional alimony. Automatic
termination of this type of grant upon the
remarriage of the recipient spouse may defeat
its purpose.

This statute should be amended to provide
that upon remarriage, a grant of permanent
alimony may be terminated by the court upon
application of the supporting spouse

but a grant of temporary alimony shall not
be terminated unless good cause is shown to
the court by the supporting spouse.

N.J.S.A. 2A:34-26
Attachment; Bond

This statute provides that when a husband can
not be located in this state, his property may
be attached in order to obtain support.

Amend.

This statute should be amended to afford

protection for a spouse, regardless
of sex.

Lee. '"Commentary on Lepis v. Lepis," 12

Rutgers Law Journal, 1 (Fall, 1980).
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TITLE 3A, CHAPTER 2A RECOMMENDATIONS

(DECEDENTS' ESTATES)

CITATION #22:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

N.J.S.A. 3A:2A-41
Meaning of Child and Related Terms

This statute defines, for purposes of
intestate succession, the relationship of

a parent and an out-of-wedlock child which
must be established in order to determine
succession. A person born out of wedlock
is the child of the mother and may also be
the child of the father if the parents
participated in a ceremonial marriage, even
though the attempted marriage is void, and
if paternity is established by adjudication
before the death of the father or by clear
and convincing proof thereafter. The
father must ha- > supported the child and openly
treated the child as his for him to be able
to inherit from the child.

Amend.

This statute should be amended to define a
person as the child of its parents regardless
of their marital status for purposes of
intestate succession. The parent and child
relationship may be established by clear

and convincing evidence (see Section 1,

Title 9, Citation #12), or by adjudication

of parentage by a court of competent
Jurisdiction in another state, or under

prior law.

The recommended amendment conforms

with the Uniform Parentage Act (See Appendix -
Senate Bill 3047 sponsored by Senator Wynona
M. Lipman).



TITLL 26 RLECOMMENDATIONS

CITATION #23:

SYNOPSIS:

RECOMMENDATION :

DISCUSSION:

CITATION #24:

SYNOPSIS:

N.J.S.A. 26:8-40
Birth Certificate of Legitimated Child,;
Correction or Amendment

This statute establishes a procedure for
correcting or amending the birth certificate
of an out-of-wedlock child if the parents
subsequently marry, or if the father is
deceased and the mother submits acceptable
proof under oath that the father publicly

or in writing recognized the child. If

the original birth record is amended or
corrected, no information regarding
illegitimacy shall be disclosed.

Amend.

This statute should be amended to allow both
natural parents of a child born out-of-wedlock
who subsequently marry or a child who is eighteen
years of age or older to amend the birth certi-
ficate by changing the child's surname if both
parents or the child so request. If either
parent is deceased, the amendment may be accepted
if there is proof under oath that the male parent
was the presumed father under the Uniform Par-
entage Act (See Appendix - Senate Bill 3047
sponsored by Senator Wynona M. Lipman), cited in
Section I, Title 9, Citation #12.

This recommended amendment conforms with the

Uniform Parentage Act legislation.

N.J.S.A. 26:8-40.11
Change of Surname of Child Born Out-of-

Wedlock; Amendment of Original Birth Record

This statute establishes a procedure so that
a mother of an out-of-wedlock child, who
marries a person who is not the child's
father, may change the surname of the child
to the surname of the husband. A correction
or amendment to the birth certificate may be
made after proof of the marriage and a
declaration requesting the surname change is
submitted.



RECOMMENDATION:

DISCUSSION:

Amend.

The statute should be amended to allow
the mother of an out-of-wedlock child who
has the same surname as the mother to
change the child's surname if she marries
a man who is not the father of the child,
provided, however, that the child has no
presumed father under the Uniform Parentage
Act, or that a presumed father under the
Uniform Parentage Act does not oppose the
name change (See Section I, Title 9,
Citation #12).

The recommended amendment conforms
with the Uniform Parentage Act legislation.



TITLE 37, CHAPTER 1 RECOMMENDATIONS

(MARRIAGES)

CITATION #25:

SYNOPSIS:

RECOMMENDATION :

DISCUSSION:

CITATION #26:

SYNOPSIS:

RECOMMENDATION::

DISCUSSION:

N.J.S.A. 37:1-3
Obtaining a Marriage License

This statute requires that a marriage license
must be obtained in (1) the municipality of
New Jersey where the female party resides;
(2) where the male resides if the female is
not a New Jersey resident; or (3) where the
marriage will be performed (in the case of
two non-residents).

Amend.

The statute should be amended so that a
marriage license may be obtained in the
municipality where either party resides or
where the marriage will be performed.
Establishing differential standards for
males and females is not appropriate in
view of contemporary standards of equality;
the function of licensing is not any better
served by having a couple obtain a license
in the county where the female resides.

N.J.S.A. 37:1-5
Immediate Issuance of Marriage License

This statute provides that a person arrested
for bastardy, rape, fornication, or having
carnal knowledge of an unmarried female

may be immediately issued a marriage license,
irrespective of the 72-hour waiting period
or the residency requirement, to marry the
female if he so requests.

Repeal.

Under the 1979 New Jersey Code of Criminal
Justice, bastardy, fornication, and the
carnal knowledge of an unmarried female
are no longer crimes. Rape remains a
criminal offense.
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CITATION #27:

SYNOPSIS:

RECOMMENDATION :

DISCUSSION:

It is probable that the statute, enacted in
1914, was designed to encourage the institu--
tion of marriage when the morality of a
female was in question. The 72-hour waiting
period is consistent with that aim in that
it was enacted to provide for a period of
reflection prior to the marriage. By
eliminating the waiting period, the State

is in fact encouraging and facilitating the
marriage of a rapist to his victim, and
overlooking the violent nature of the crime
of rape.

This statute should be repealed.

N.J.S.A. 37:1-6
Consent of Parents and Guardians to Marriage

of Minors

This statute provides that a parent or guardian
must consent to the marriage of a minor under
age 18. A male winor arrested on a charge of
sexual intercourse with a single, widowed or
divorced female of good repute for chastity

who becomes pregnant, may be immediately

issued a marriage license without the usual
consent required.

Amend.

Under the 1979 New Jersey Codc ol Criminal
Justice, the crime of fornication was repealed.
A male minor could not, therefore, be arrested
for having intercourse with a female of good
repute for chastity who becomes pregnant.

While this provision was probably enacted to
protect the woman's reputation, it is no
longer appropriate and it conflicts with the
intent of the parental consent law.

This statute should be amended to eliminate
the provision allowing a male minor arrested
on a charge of sexual intercourse to marry
without parental consent.
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CITATION #28: N.J.S.A. 37:1-20
Syphilis Test

SYNOPSIS: This statute provides that an applicant for
a marriage license must obtain a certificate
signed by a physician stating that he or she
is not infected with syphilis or is not in a
stage of the disease which is communicable.
A female applicant near the termination of
her pregnancy is exempted from this provision.

RECOMMENDATION: Amend.

DISCUSSION: According to health officials, there is no
medical prohibition against testing a
pregnant woman for syphilis. Today the
majority of states have statutes requiring
applicants for a marriage license to present
certificates showing that they are free from
communicable venereal disease. Since the
purpose of such a statute is to prevent the
transmission of venereal disease, pregnant
women should not be exempted. Failure to
be tested could result in severe damage to
the health of the mother or serious
congenital defects in the child.

This statute was probably enacted to facilitate
the marriage of a pregnant female.

This statute should be amended to remove the

exemption for pregnant women from serological
testing.
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TITLE 37, CHAPTER 2 RECOMMENDATIONS
(MARRIED PERSONS)

NOTE: New Jersey's legal system, like that of most states,
developed from English common law. Under the English system,
an unmarried woman enjoyed the same freedom to manage, own
and transfer personal and real property as did a single or

married man.

An unmarried woman could sue and be sued and could enjoy the income
attributable to her property, but upon marriage, a woman lost

her separate rights under the doctrine of coverture. Husband

and wife became one person in the eyes of the law and that

one person was the husband. Her personal property became her
husband's property and he acquired an interest in her real

property (land) which entitled him to sole possession and

control during the marriage. A woman became unable to carry

out any transactions regarding her own property while she was

married.

During the late nineteenth and early twentieth centuries,
many of these legal disabilities were overcome by the Married
Women's Property Acts. These acts were passed in all the
states to grant married women many of the same privileges
enjoyed by single women or single men, and by married men.
New Jersey adopted its first Married Women's Property Act,

which gave married women contract rights,in 1877.

Although these acts removed many of the legal disabilities
faced by married women, inequalities still remain. The

acts were written in sex-based language and make distinctions
which are unacceptable today based on contemporary standards
>f 2quality. To revise the Married Women's Property Acts,

codified in Title 37, Chapter 2 of the New Jersey Statutes
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Annotated, the Commission chose to repeal obviously archaic

provisions and recommend the following affirmative language:

An individual is guaranteed rights in every area
of law without regard to sex or marital status,
except as otherwise provided in this act. Nothing
in this act should be construed to revive common

law disabilities based on sex or marital status.
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CITATION #29:

SYNOPSIS:

RECOMMENDATION :

DISCUSSION:

CITATION #30:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

N.J.S.A. 37:2-1
Married Woman as Executrix, Administratrix,
Guardian or Trustee

This statute provides that a married woman
may be an executrix, administratrix, trustee
or guardian of an estate and that a single
woman's authority in one of these positions
will not be affected by her subsequent
marriage. It also ensures that a married
woman can take action for the disposition

of real estate which she administers under a
will or appointment without Jjoining her
husband in the proceedings.

Repeal.

This statute as written is no longer relevant
by today's standards, and should be repealed.

N.J.S.A. 37:2-2
Married Woman May Make Will

This statute provides that a will devising real
or personal property made by a married woman

of at least twenty-one years of age must be
upheld.

Repeal.

Under common law, a married woman could not own
property in her own name, nor make a will
devising such property. This statute was
designed to remove the common law liability.

In 1977, the New Jersey Legislature determined
that any person eighteen years or older could
make a will. (The provision appears in
N.J.S.A. 3A:2A-3.) This statute is no longer
necessary and should be repealed.
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CITATION #31:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

N.J.5.A. 37:2-3
Domicile of Married Woman

The statute provides that the domicile of
a married woman is to be established
according to the same rules as it is
established for other persons for purposes
of voting, holding office, inheritance,
jury service and taxation.

Repeal.

The common law rule was that a married woman's
domicile was incorporated or merged with that
of her husband in keeping with the legal
"unity of persons'" created by marriage. Not
only was there an assumption of common
domicile, but penalties were often imposed

on married women who chose a separate
domicile. Independent choice of domicile
could defeat a woman's action for support

and might be characterized as desertion in

a divorce suit.

Although the statute was enacted to remove

the limitation imposed on selection of domicile
by common law, several cases decided under the
law have perpetrated the common law presumption
See Carpino v. Carpino, 7 N.J. Misc. 1121,

148 A. 615 (1930); Antonelli v. Antonelli,

16 N.J. Super. 439, 84 A.2d 753 (App. Div.
1951).

Generally, domicile is determined by physical
presence in a place with intent to remain.
Domicile is the place where a person volun-
tarily fixes his place of habitation, not for
temporary or special purposes but with the
present intention of making it his home unless
or until something uncertain or unexpected
induces him to adopt some other place as his
permanent home, Cromwell v. Nield, 15 N.J. Super.
296 (App. Div. 1951).

Since special rules governing the domicile
of a married woman are no longer necessary,
this statute should be repealed.
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CITATION #32

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

N.J.S.A. 37:2-5
Right of Husband and Wife to Contract With

or Sue Each Other

This statute prohibits contracts and lawsuits
between spouses excepl as permitted at common
law or as authorized by other sections of
Chapter 2.

Repeal and Supplement.

This statute originates from the common law
proscriptions on interspousal tort and
contract actions since, under common law,
the wife's identity merged with that of her
husband. As husband and wife were legally
one, such actions would result in a husband
suing himself.

Although the Marricd Women's Property Acts
gave a woman some rights, the acts did not
overrule the common law prohibition against
interspousal torts and contracts. These
statutes perpetuated the common law belief
that permitting such actions would result

in a disruption of marital harmony, or
collusion between the spouses, or would
place the court in the position of mediating
trivial marital disputes. Today this
proscription is no longer valid - women
frequently have a separate income and insurance
coverage extends to most tort claims.

Recent New Jerscy decisions have significantly
altered the ban on interspousal torts and
contracts. In Merenoff v. Merenoff, 76 N.J,.
535 (1978), the Supreme Court of New Jersey
built a solid argument in favor of abolishing
the common law prohibition against inter-
spousal torts and noted that at least twenty
Jjurisdictions had abolished such immunity.
The court held that 'there presently exists
no cogent or logical reason why the doctrine
of interspousal tort immunity should be
continued and it is hereby abrogated as a

bar to a civil suit between married persons
for damages for personal injuries.”
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The Merenof( case formed the basis for
another decision which upheld a business
contract between spouses. In Romeo v.
Romeo, 84 N.J. 389 (1980), Mrs. Romeo sought
to receive workers' compensation for her
husband who had been killed while in her
employ. The Supreme Court of New Jersey
concluded that "N.J.S.A. 37:2-5 does not
establish a substantive rule of law on the
capacity of spouses to contract with one
another." The Romeo court also noted that the
assumption that such actions will encourage
marital discord cannot be universally
applied in all situations.

In light of current judicial interpretations,
the Commission recommends that the statute
be repealed, and that either spouse be
permitted to contract with the other.
Additionally, either spouse may sue or be
sued by the other.

The recommended amendment will not permit
spouses to enter into an employer-employee
agreement with each other for marital or
domestic services in their own home. Such
services have traditionally been determined
to be central to the marital contract.

"Any attempt by a court to enforce the duty
to support or to provide services would
amount to specific enforcement of a contract
for marital services. Such an enforcement
would violate not only elementary remedial
principles, but also the proscription of
involuntary servitude contained in the
thirteenth amendment."

N
"Marriage Contracts for Support and Services: Consti-

tutionality Begins at Home,'" 49 New York University Law
Review 1161 (December 1974).
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CITATION #33:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

CITATION #34:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

CITATION #35:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

N.J.S.A. 37:2-6
Actions or Suits By or Against Married Woman
Without Joining Husband

This statute permits a married woman to
initiate suit without joining her husband
unless he would be required to be included
in the litigation were he not her husband.
Similarly, a married woman may be sued, in
contract or in tort, without Jjoining the
husband.

Repeal.

This statute should be repealed since it
is no longer necessary.

N.J.S.A. 37:2-7
Marriage of Female Party Not to Abate Action

This statute perawits a married woman to
institute a cause of action or to continue
an action begun while single.

Repeal.
This statute should be repealed since it is

no longer necessary.

N.J.S.A. 37:2-8
Married Woman Solely Responsible For Her Torts

This statute provides that a married woman is
solely responsiblce lor her torts.

Amend.
This statute should be amended to provide that

a married person is responsible for his or her
torts.

46



CITATION #36:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

CITATION #37.

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

N.J.S.A. 37:2-9
Action By Married Woman For Torts Without
Joining Husband

This statute permits a married woman the
right to sue in her own name, without her
husband, to recover for torts committed
against her.

Repeal.

Judicial interpretations of this and similar
statutes have extended the ability to sue

for loss of consortium to either spouse.

See Zalewski v. Gallagher, 150 N.J. Super. 360
(App. Div. 1977) and American Export Lines,
Inc. v. Alvez, 100 S. Ct. 1673 (1980).

These interpretations enabled women to recover
necessary financial judgments which were
previously unavailable to them.

This statute should be repealed since it
is no longer necessary.

N.J.S.A. 37:2-10
Married Woman's Liability for Debts Contracted

Before or After Marriage

This statute provides that a husband is not
liable for his wife's debts contracted in her
own name either before or after marriage and
that her separate property shall be liable

to satisfy such debts.

Repeal and Supplement.

Because a wife's legal identity merged with
her husband's at marriage, he became solely
liable for her debts and necessary expenses.
The Married Women's Acts exempted those debts
contracted in the woman's name although the
husband remained solely liable for necessary
family expenscs. Today's marriage is a
partnership and both spouses consider family
expenses to be a joint responsibility.

47



In light of this changing concept of joint
responsibility for necessary expenses. a recsit
Supreme Court of New Jersey decision held
that both spouses were equally liable for
necessary expenses incurred by either spouse
during the marriage. Jersey Shore, Etc. v.
Estate of Baum, 84 N.J. 187 (1980). The court
determined that the Legislature's decision

in N.J.S.A. 2A:34-23 to extend alimony
payments to either spouse indicated a
preference for a gender-neutral approach.

The Baum court held that as it would

be unfair to accord the same rights to a
creditor who provides necessaries on the

basis ol an agreement with one spouse as to

a creditor who has an agreement with both
spouses, '"'a creditor should have recourse

to the property of both spouses only where

the financial resources of the spouse who
incurred the necessary expense are insufficient."
Additionally, the court suggested that N.J.S.A.
37:2-10 be rewritten to reflect the holding

in Baum along tr~ lines of existing necessary
expense statutes in other states.

After reviewing the other states' provisions,
including Conn. Gen. Stat. Ann. 8 46b-37
(West Supp. 1980), the Commission recommends
this statute's repeal and the enactment of
legislation based on the Connecticut model.
This legislation should provide that a spouse
is not liable Tor debts contracted by the
other spouse prior to their marriage, and
that a purchase made by a spouse in that
person's name is, in the absence of contrary
notice, that spouse's individual financial
responsibility. It should further provide
that it is the joint duty of each spouse to
support the family and that each should be
liable for necessary expenses incurred in
meeting that duty. These enumerated expenses
include: (1) the reasonable and necessary
medical and dental services rendered to the
husband or wife or their minor children;

(2) the cost of any dwelling unit actually
occupied by the husband and wife as a
residence and reasonably necessary to them
for that purpose; and (3) any article
purchased by either spouse for the reasonable
and necessary support of the family. A spouse
who abandones the o er spousce is liakle for
the reasonable support of tanat spouse curing
tue period of abandonment.
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No action may be maintained against either
spouse under the provisions of this section,
either during or after any period of separa-
tion from the other spouse, for any liability
incurred by the other spouse during the
separation, if during the separation the

spouse who is liable for support of the other
spouse has provided that spouse with reasonable
support.

CITATION #38: N.J.S.A. 37:2-11
Effect of Judgments Against Married Women

SYNOPSIS: This statute permits a judgment against a
married woman.

RECOMMENDATION: Repeal.

DISCUSSION: This statute should be repealed since it is
no longer necessary.

CITATION #39: N.J.S.A. 37:2-12
Property Owned at Time of Marriage and
Property Acquired Thereafter

SYNOPSIS: This statute permits a married woman's property
and the rents and profits from it to remain
her separate property. In addition, a married
woman's property is not subject to her husband's
disposal or liable for his debts.

RECOMMENDATION: Repeal.

DISCUSSION: Under common law, the husband exercised com-
plete control over his wife's property and was
entitled to all of the rents and profits from
that property.

This statute should be repealed since it is
no longer necessary.
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CITATION #40: N.J.S.A. 37:2-13
Wages and Earnings of a Married Woman

SYNOPSIS: This statute provides that a married woman's
wages and earnings are her separate proper*;.

RECOMMENDATION: Repeal and Supplement.

DISCUSSION: In Section I, Title 37, Citation #37, the
Commission makes a comprehensive recommen-
dation on the joint liability of spouses
for family necessary expenses.

This statute should be repealed and legislation
enacted which provides that a spouse's wages

and earnings are that person's separate property
except for the joint responsibility to provide
support.

CITATION #41: N.J.S.A. 37:2-14
Paraphernalia of a Married Woman

SYNOPSIS: This statute permits a married woman's para-
phernalia (ornaments and wearing apparel) to
be considered her separate property.

RECOMMENDATION: Repeal.

DISCUSSION: Under the common law, a married woman's
clothing and personal effects were her
husband's personal property during his life
and he was free to dispose of them as he
wished. Today, women may hold personal
property in their own name. This statute,
therefore, is obsolete and should be
repealed.

CITATION #42: N.J.S.A. 37:2-15
Separate Property Not Subject To Disposal of
Husband or Liable For His Debts

SYNOPSIS: This statute prohibits a husband from disposing
of his wife's property nor is her property
liable for his debts.

RECOMMENDATION:: Repeal.



DISCUSSION:

CITATION #43:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

CITATION #44:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

In Section I, Title 37, Citation #37, the
Commission makes a comprehensive recommen-—
dation on the joint 1liability of spouses

to provide for family necessary expenses.
The recommended revisions in N.J.S.A.
37:2-10 (Citation #37) adequately protects
a rerson's separate property. This statute
is unrecessary and should be repealed.

N.J.S.A. 37:2-16
Contracts of Married Women Without Joinder
or Consent of Husband

This statute permits a married woman to
contract in her own name and make such
contracts enforceable as though she were
not married.

Repeal.

In Section I, Title 37, Citation #32, the
Commission recommends that spouses be
permitted the right to contract with each
other. This statute is unnecessary and
should be repealed.

N.J.S.A. 37:2-16.1
Partnership Contracts with Husband

This statute permits a married woman to form
a partnership with her husband or any other
person.

Repeal.

In Section I, Title 37, Citation #32, the
Commission recommends that spouses be
permitted the right to contract with each
other. This statute is unnecessary and
should be repealed.
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CITATION #45: N.J.S.A. 37:2-16.2
Prior Partnership Contracts Validated

SYNOPSIS: This statute validates certain contracts m:.(C2
prior to its enactment.

RECOMMENDATION: Repeal.

DISCUSSION: This statute should be repealed since it
is no longer necessary.

CITATION #46: N.J.S.A. 37:2-17
Execution by Married Woman of Instruments
Affecting Real Property ol Sell or Husband
Without Joinder Consent of Husband

SYNOPSIS: This statute permits a married woman to
dispose of her estate.

RECOMMENDATION: Repeal.

DISCUSSGION: Under common law, upon marriage a woman lost
her ability to convey her property without
her husband's consent. The Married Women's
Acts enabled her to freely alienate her
separate estate without her husband's agree-
ment except for that portion in which he had
an estate, interest or right.

N.J.S.A. 3A:35-5, enacted in 1979, abolishes
dower and curtesy in New Jersey and provides,
further, that husband and wife Jjointly own
the principal marital residence. All other
real property owned by either spouse which

is not the principal marital residence may
be disposed of without the other spouse's
consent.

In light of the provisions of the above statute,
this statute should be repealed.



CITATION #47:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

CITATION #48

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

CITATION #49:

SYNOPSIS:

RECOMMINDATION :

DISCUSSION:

N.J.S.A. 37:2-17.1
Covenants by Married Woman,; Effect

This statute permits a married woman, when
shoe joins with her husband in exccuting a
deed to convey lands, to enter into
covenants in the deed.

Repeal.

At common law, a married woman had no
independent right to contract, and any
contracts she made were not enforceable
against her. This prohibition even extended
to those contracts made jointly with her
husband. As a result of this rule, a
covenant made in a deed for the sale of
land by a husband and wife was not
enforceable against the wife. This
statute permitted a married woman to bind
herself jointly with her husband in any
covenant in a deed. This statute is no
longer necessary and should be repealed.

N.J.S.A. 37:2-18
Conveyance of Real Estate Between Husband
and Wife; Tenants by Entirety

This statute provides that a married man or
woman may convey real estate directly to his
wife or her husband. This conveyance releases
a possible future estate by curtesy or dower.

Repeal.

This statute is no longer necessary and
should be repealed.

N.J.S.A., 37:2-18.1
Release of Rights of Curtesy or Dower

This statute provides that a husband may
release his right of curtesy to his wife,
or a wife may release her right of dower in
any real estate.

Repeal.

As both curtesy and dower have been abolished
by N.J.S.A. 3A:35-5, this statute is no

longer valid and should be repealed. See
discussion under N.J.S.A. 37:2-17 in Section I,
Title 37 (Citation #46).
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CITATION #50:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

CITATION #51:

SYNOPSIS:

RECOMMENDATION:

N.J.S.A. 37:2-19
Conveyances By Married Woman of Record for
Five Years or More

Under this statute, if five years have
passed since a married woman conveyed an
estate, the conveyance cannot bce challenged
using the grounds that the acknowledgment
or proof of deed is imperfect.

Repeal.

As a married woman could not deed or convey
property in her own name at common law
without her husband's consent, this statute
provided protection for a conveyance made
by a married woman.

The presumption that a conveyance made by

a married woman might not be valid does not
exist today. This statute is, therefore,
obsolete and shc.ld be repealed.

N.J.S.A. 37:2-20
Presumption of Conveyance by Widows of Entire

Fee in Real Estate in Certain Areas

This statute legitimizes certain imperfect
conveyances made by widows, probably as a
result of confusion as to the effects of

dower and estate by entirety. A widow may

own a life estate in one-half piece of land

as a result of dower and as a result of estate
by entirety own a fee simple estate in the
other half. 1If she sells the whole piece of
land as a fee simple estate, then after sixty
years the conveyance is valid.

Repeal.
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DISCUSSION:

CITATION #52:

SYNOPSIS:

RECOMMENDATION :

DISCUSSION:

CITATION #53:

SYNOPSIS:

RECOMMENDATION:

N.J.S.A. 3A:35-5 abolished dower and curtesy
in New Jersey, and husband and wife now
Jointly own the principal marital residence.
Either may convey their own separate property
without the other spouse's consent.

N.J.S.A. 37:2-20 is, therefore, no longer
valid and should be repealed.

N.J.S.A. 37:2-21

Payment to Married Woman Living Separate From
Husband of Proceeds of Real Estate Sold by Order
of Court; Free From Claims of Husband

This statute permits a married woman, separated
from her husband for three or more years, to
apply for a court order allowing her to sell
her real property, acquired by descent, gift

or devise, free of any right of curtesy from
her husband. However, this right is limited

to real property.

Repeal,

As previously discussed in Section I, Title 37,
Citation #46, dower and curtesy have been
abolished in New Jersey by N.J.S.A. 3A:35-5.
Each spouse may alienate his or her own separate
property without the other spouse’s consent.

The principal marital home is now jointly

owned by both husband and wife.

N.J.S.A. 37:2-21 was necessary at a time when

a married woman could not sell her own property
without her husband's consent. It is no

longer valid and should be repealed.

N.J.S.A. 37:2-22
Order or Judgment of Court Binding Interest of
Married Woman in Property or Authorizing

Assignment or Conveyance Thereoi

This statute provides that the court may bind a
married woman's interest in any property for
her benefit.

Repeal.
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DISCUSSION: Before enactment of the Married Women's
Acts, a woman upon marriage lost all
power to act in her own name at law, anu
was presumed to be in need of guidance to
protect her in legal matters affecting her
property.

The presumption that a woman cannot handle
her affairs on her own is not valid, and
this statute should therefore be repealed.

CITATION #54 N.J.S.A. 37:2-23
Married Woman Legally Separated from Husband;
Power to Convey, Mortgage, Lease or Devise
Real Property

and

N.J.S.A. 37:2-2/
Husband Legally Separated from Wife; Power to
Convey, Mortgage, Lease or Devise Real Property

SYNOPSIS: These statutes provide that a separated married
woman Or man may convey, mortgage and lease or
devise real property as if she or he were single,
unless the property came to her from her husband,
or came to him from his wife.

RECOMMENDATION: Repeal.

DISCUSSION: These statutes should be repealed since
they are no longer necessary.

CITATION #55: N.J.S.A. 37:2-25 to 37:2-29
Mental Incompetency of Husband; Conveyance
of Real Estate by Wife Under Order of Court,
Bar to Rights of Husband

SYNOPSIS: These statutes provide that a woman married
to a mentally incapacitated husband may
convey land without the concurrence of her
husband and he will not have a right of
curtesy.

RECCMMENDATION: Repeal.
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DISCUSSION: Under common law, a married woman had no legal
ability to sell her land independent of her
husband. These statutes provided her with
that ability if her husband was mentally
incompetent.

Appointment, duties and responsibilities of

a guardian for a mental incompetent are
provided in N.J.S.A. 3A:6-35 et seq. N.J.S.A.
3A:6-35 specifically provides for the appoint-
ment of the spouse, if possible, as guardian
of a mental incompetent. A married woman

now has the ability to convey her own property.
Additionally, dower and curtesy in New Jersey
have been abolished by N.J.S.A. 3A:35-5.

In view of the above provisions, these statutes
are no longer necessary and should be repealed.



TITLE 44 RECOMMENDATIONS (POOR)

CITATION #96:

SYNOPSIS:

RECOMMENDATION :

DISCUSSION:

CITATION #57:

SYNOPSIS:

RECOMMENDAT ION :

DISCUSSION:

N.J.S.A. 44:1-11
Membership

This statute provides that at least two
members of the County Wellare Board shall
be women.

Amend.

The Commission recommends the deletion of
the phrase requiring the appointment of at
least two women. This action would be
consistent with the Commission's recommen-
dation on the membership of women on
commissions, boards and agencies made in
the "Sex Discrimination in the Employment
Statutes" report, and reaffirmed in the
Preface of this report.

N.J.S.A. 44:1-30.2
Persons Admitted to Pledge Property; Lien;
Agreement to Reimburse

This statute provides that any person

seeking and acquiring admission to the

county welfare house must pledge any property,
real or personal, presently owned or acquired
in the future, to the County Welfare Board

as reimbursement for benefits received. This
includes the release of dower or curtesy of
the spouse of the person so benefited.

Amend.

This statute should be amended to delete

the phrase applicable to dower and curtesy,
which were abolished by N.J.S.A. 3A:35-5

(see recommendation of Assembly Bill 20).

The elective share of the surviving spouse
upon death (N.J.S.A. 3A:38A-1 et sec.) should
be cited in the statute. T



CITATION #58: N.J.S.A. 44:1-43
Constitution and Appointment of District
Welfare Board

SYNOPSIS: This statute allows for several counties
to join together to create a District Welfare
Board to govern the participating counties
and municipalities. The Board will be
composed of five members; two of whom shall
be women.

RECOMMENDATION: Amend.

DISCUSSION: The Commission recommends the deletion of
the phrase requiring the appointment of at
least two women. This action would be
consistent with the Commission's recommen-
dation on the membership of women on
commissions, hoards and agencies made in
the "Sex Discrimination in the Employment
Statutes'" report, and reaffirmed in the
Preface of this report.

CITATION #59: N.J.S.A. 44:1-75
Qualifications

SYNOPSIS: This statute lists the required qualifications
for a person appointed overseer (director
of welfare). It provides that '"females, as

well as males, of full age shall be eligible
to appointment as overseers.'"

RECOMMENDATION : Amend.

DISCUSSION: The statute should be amended to delete the
" phrase permitting female as well as male
overseers (directors). In view of contem-
porary policies and regulations, such a
statement should no longer be necessary in
order to insure equal employment opportunity.
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CITATION #60: N.J.S.A. 44:1-87
Inquiry into Application for Relief

SYNOPSIS: This statute specifies certain information
the overseer shall request when a person
applies for relief. One such inquiry is
whether or not the applicant is without
children, grandchildren, parents, grand-
parents or husband, who are required by
law to support him.

RECOMMENDATION : Amend.

DISCUSSION: This statute should be amended to apply
equally to male and female applicants.
Even though the statute may be applied
equally by the welfare boards, it should
be amended to reflect this practice by
changing the word husband to spouse.

CITATION #61: N.J.S.A. 44:1-140
Relatives Chargeable

SYNOPSIS: This statute provides that the father,
grandfather, mother, grandmother, children,
grandchildren, and husband or wife must
maintain a poor person or child who is
eligible to receive public assistance,
thereby relieving the public of care when-
ever there are relatives to support.
Specifically the provisions apply to the
husband of a mother whose children are
likely to become a public charge because
the husband fails to pay support.

RECOMMENDATION: Amend.

DISCUSSION: This statute should be amended to apply
equally to either parent so that the welfare
board may seek reimbursement from a husband
or wife if their minor children become public
charges because of the failure to support by
the non-custodial parent.
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CITATION #62:

SNYOPSIS:

RECOMMENDATION:

DISCUSSION:

CITATION #63:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

CITATION #64:

SYNOPSIS:

N.J.S.A. 44:1-143
Compelling Support By Husband or Wife

This statute provides that in instances
where either the husband or father deserts
his wife or children, or where a woman
deserts her children, the overseer may
seek a court order for support and
maintenance to be paid by the husband

or wife.

Amend.

This statute should be amended to allow
the director of welfare to apply for a
court order for support when either spouse
deserts the husband or wife or children.

N.J.S.A. 44:1-146
Recovery of Ixpenses of Support

This statute permits the director of welfare
to bring an action for the sale of any real
or personal property of the defendant in
order to provide for the support and main-
tenance of the deserted wife and children

or to seek reimbursement for support.

Amend.
The statute should be amended to apply equally

to the deserted spouse or children, instead
of to the deserted wife or children.

N.J.S.A. 44:1-147
Willful Deserter as Disorderly Person;

Punishment

This statute provides that a father or husband
is liable and subject to imprisonment upon
being adjudicated a disorderly person for
deserting his wife or children. A mother is
liable only upon deserting her children. The
statute permits the deserting father to serve
his prison term on weekends so the purpose of
the statute (i.e., to provide support) is not
defeated.
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RECOMMENDATION: Amend.

DISCUSSION: This statute should be amended to apply
to the spouse or parent who willfully
deserts the other spouse or their children.

CITATION #65: N.J.S.A. 44:1-148
Complaint by Overseer

SYNOPSIS: This statute permits the director of welfare
to make a complaint against a deserter when
the desertion causes the wife, children, or
parents to become a public charge. The
director shall make the complaint in the
county where the father, husband or child
resides.

RECOMMENDATION: Amend.

DISCUSSION: This statute shr 11d be amended to allow the
director of welfare to make a complaint in
the place where the deserting parent, spouse
or child resides, if the willful refusal to
support the spouse, children or parents
caused them to receive public assistance.

CITATION # 66: N.J.S.A. 44:4-82
Inquiry into Case by Director

SYNOPSIS: This statute provides that when a person
applies for relief for himself or another
to a county welfare board, the director
of welfare shall inquire into the facts
of the case to determine if he is a poor
person who requires temporary or permanent
relief. The director shall ascertain
whether a person requiring permanent relief
is without children, grandchildren, parents,
grandparents or husband to maintain him.

RECOMMENDATION: Amend.

DISCUSSION: This statute should be amended to refer to
the spouse,instead of to the husband, who
may be required by law to maintain the perscn
applying for public assistance.



CITATION #67:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

CITATION #68 :

SYNOPSIS:

N.J.S.A. 44:4-91
Expenses Recoverable From Poor Person or
Estate; Insurance

This statute provides that when a poor
person who has received support from any
municipality dies, leaving real or personal
property, an action may be maintained in
court by the board of chosen freeholders
against the person's estate to recover

the sums of money that have been expended

by the county for support. If the person dies
having insurance upon his life, the proceeds
after the expense of the last illness and
the funeral shall, if the terms of the
policy so permit, be first applied to the
reimbursement of the county for the cost

ol the support. No appropriation of
insurance shall be made when it is shown

to the satisfaction of the court that the
proceeds of the estate are needed to prevent
the widow or minor children of the poor
person from becoming dependent upon the
public.

Amend.

Instead of reimbursing the municipality,

a husband's insurance policy is permitted
to be held liable for the maintenance and
support of his widow if she would otherwise
become a public charge. There is no
comparable liability on a wife's estate.

This statute should be amended to apply
equally to the insurance policy of either
spouse who received support from the
municipality, with the exception that

a surviving spouse and children would
receive the insurance if it is necessary
to prevent them from becoming dependent
on the public.

N.J.S.A. 44:4-104
Compelling Support by Husband or Wife

This statute provides that when a husband
or father deserts his wife or children,

or a woman deserts her children, the
director of welfare may apply to the court
for support or maintenance to be paid to
the husband or wife.
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RECOMMENDATION:

DISCUSSION:

CITATION #69:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

CITATION #70:

SYNOPSIS:

RECOMMENDATION :

DISCUSSION:

Amend.

This statute should be amended to apply
equally to allow the director of welfare
to apply for a court order for support
when either spouse deserts the husband or
wife or children.

N.J.S.A. 44:4-107
Recovery of Expenses of Support

The statute provides that the county welfare
board may bring an action against the
defendant for the recovery of support
expenses. The board may seek a judgment

and commence collection by an execution
sale. The sum realized from the execution
sale and not immediately used for reim-
bursement shall be kept in a bank lor the
deserted wife or children.

Amend.
This statute should be amended to apply to

the deserted spouse or children instead of
to the deserted wife or children.

N.J.S.A. 44:7-14
Recipient to Pledge Property; Lien; Assign-

ment; Dower and Curtesy Released

This statute provides that every county
welfare board shall require, as a condition
ol granting assistance, Lhat all property
be pledged to the board as reimbursement
for the assistance. The agreement to
reimburse shall contain a release of dower
Oor curtesy.

Amend.

The statute should be amended to require the
release of a spouse's elective share since
dower and curtesy were abolished by N.J.S.A.
3A:35-5 (see recommendation of Assembly
Bill 20).
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CITATION # 71:

SYNOPSIS:

RECOMMENDATION:

DISCUSSION:

N.J.S.A. 44:8-115
Local Assistance Boards; Membership,
Appointment

This statute provides that at least one
member of the local assistance board shall
be a woman.

Amend.

The Commission recommends the deletion of
the phrase requiring the appointment of at
least one woman. This action would be
consistent with the Commission's recommen-
dation on the membership of women on
commissions, boards and agencies made 1in
the '"Sex Discrimination in the Employment
Statutes" report, and reaffirmed in the
Preface of this report.
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SECTION II
RECOMMENDATIONS ON PROPOSED LEGISLATION

SURVIVING SPOUSE GRANTED RIGHT TO ELECTIVE SHARE OF DECEDENT'S
ESTATE,; DOWER AND CURTESY ABOLISHED

ASSEMBLY BILL 18 (P.L. 1979, c. 483)
ASSEMBLY BILL 20 (P.L. 1979, ¢. 485)

The Commission supported Assembly Bills 18 and 20, sponsored
by Assemblyman Albert Burstein. The legislation is part of a
series of bills adapted from the Uniform Probate Code,
promulgated by the National Conference of Commissioners on
Uniform State Laws for adoption in all states as a uniform

code.

Assembly Bill 18 introduced the concept of "elective share"
into New Jersey law by providing the surviving spouse with
the right to take one-third of the decedent's '"augmented
estate'" where necessary for the survivor's support and main-
tenance. Prior to this legislation, a decedent could deplete
the entire estate during his or her lifetime by gift or other-
wise so that at the time of death the assets or estate were
completely or considerably depreciated. The effect was often
the complete disinheritance of a surviving spouse who needed
continuous support. This had a disproportionate impact on
women because the husband often is the sole wage earner,

holding marital assets in his own name.

Assembly Bill 20 abolished dower (a common law principle

under which a widow was guaranteed for her lifcetime the
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use of one-third of all real property owned by her husband
at any time during the marriage) and curtesy (a lesser right
accorded husbands), and established an increased value of a

spouse's share on intestacy.

The legislation provides that the husband and wife are
entitled to joint possession of the principal matrimonial
residence, with neither party able to sell or otherwise
encumber the property without the consent of the other
spouse. All other real property owned in the individual
name of a party to the marriage requires no consent of the
spouse to sell or encumber the property. Upon the death of
the owner, the property passes either under the terms of the
will, subject to a possible right of an elective share, or

according to the rules of intestacy if there is no will.

The efféct of this law is to treat the principal marital
residence as jointly held property by the husband and wife,
even if the deed should happen to be in the name of only one
spouse, and to treat all other real property on an equal
basis with personal property, thus ending the disparities
that have arisen between widows whose husbands have invested
in real estate and those who have invested in personal

property.

TEMPORARY ALIMONY

SENATE BILL 1020

The Commission supports Senate Bill 1020, sponsored by Senator
Donald Di Francesco, as amended per its recommendation on
April 17, 1980.
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This legislation amends the law to permit the awarding of
temporary or permanent alimony. Senator Di Francesco's
bill, as introduced, provided thatonly the vocational skills
or employability of the parties be considered when

determining an award of temporary alimony.

The Commission proposed and the sponsor accepted an amendment
that the court be required to consider a list of specific factors
when considering whether alimony should be temporary or permanent.
The factors in the amended bill are as follows: the age,
physical and emotional health of the parties; the standard

of living established in the marriage and the likelihood

that the party seeking maintenance can become self-supporting

at a reasonably comparable standard of living,; the earning
capacities, educational levels, vocational skills, and
employability of the parties; the length of absence from

the job market and custodial responsibilities for children

of the party seeking maintenance; the time and expense

necessary to acquire sufficient education or training to

enable the party seeking maintenance to find appropriate
employment; and the history of the contributions to the

marriage by each party including contributions to the care

and education of the children and interruption of personal

careers or educational opportunities.

Currently New Jersey considers two major factors when awarding
alimony: (1) the actual need and ability to pay of the parties,
and (2) the duration of the marriage. However, with the recent
trend towards awarding temporary alimony - commonly known as
rehabilitative alimony - further clarification is necessary.

¥For example, temporary alimony is defined "as alimony payable

for a short, but specific and terminable period of time, whicn

68



will cease when the recipient is, in the exercise of rea-
sonable efforts, in a position of self-support."” A former
spouse who has few skills or is suffering from a debilitating
illness could be granted temporary alimony despite permanent

need.

This bill safeguards against such a situation by clarifying

the actual need of the parties through consideration of all

relevant factors. The actual need of the parties will be

determined by reviewing such factors as ''the age, physical
and emotional health of the parties, the likelihood that

the party seeking maintenance can become self-supporting at

a reasonably comparable standard of living, and the length

of absence from the job market and custodial responsibilities
for children of the party seeking maintenance.'" This bill

considers the ability to pay of the parties by examining

their '"earning capacities, educational levels, vocational

skills and employability."

PROPERTY ACQUIRED DURING MARRIAGE - EXEMPT FROM EQUITABLE
DISTRIBUTION

ASSEMBLY BILL 1229 (P.L. 1980, c. 181)

The Commission supported the introduction of legislation
sponsored by Assemblyman James R. Hurley. This bill provides
that any property acquired during a marriage by gift, devise,
or bequest shall not be subject to equitable distribution upon

divorce.
In a common law state such as New Jersey, the person whose

name is on the title has all rights to the property until it

is sold or given away. Under New Jersey law, the court is
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permitted, at the time of divorce, to divide all property
whether separately or jointly held, which the spouses have

acquired during the marriage,in an equitable manner.

The concept of equitable distribution is based on the
premise that the assets to be divided resulted from the
partnership of marriage, and should not be diluted.
Furthermore, compulsory division of a gift, devise or
bequest, which is not accrued from the marriage partner-
ship, is contrary to the natural expectations of the
recipient and the donor, who is usually a parent or a

relative.

FORMER SPOUSE MAY BE INCLUDED IN INSURANCE POLICY OWNED BY
PERSON LIABLE FOR SUPPORT

ASSEMBLY BILL 8 (P.L. 1980, ¢. 113)

The Commission supports the legislation introduced by Assembly-
man William J. DBate. At its public hearings, the Commission
heard testimony that the court often awards to a former spouse
alimony or child support that includes medical coverage.
However, the spouse who is obligated to provide the support

can no longer cover the former wife or husband in a "family"
policy, nor does an insurable interest exist as the basis of

an individual policy. To a dependent former spouse who needs
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insurance coverage, this lack of coverage could be financially
disastrous. Since in most cases the spouse receiving support
is a woman who may be economically disadvantaged, the

bill permits the former spouse to be included in a family or
individual policy owned by the person liable for support.
While the premium may be adjusted by the insurance company

to reflect the added coverage, any increase is expected to

be on a modest scale.

MARRIAGE LICENSE FEES USED FOR DOMESTIC VIOLENCE VICTIMS

ASSEMBLY BILL 618

The Commission supports Assembly Bill 618 sponsored by
Assemblyman John Paul Doyle.

Domestic violence is a critical problem that was addressed

by the New Jersey Legislature and the Governor in 1979 when
the "Shelters for Victims of Domestic Violence Act' was
signed into law. While the legislation established standards
for the operation of shelters, it did not include an appro-
priation. Assemblyman Doyle's bill would increase by $5.00
the fee charged for marriage licenses, and provide that the

additional funds be used for domestic violence shelters.

Not only do the criminal and civil statutes need strengthening
(see recommendations on Assembly Bill 3183 and Senate Bill 3127),
but increased funding of shelters is necessary to provide
victims of domestic violence with access to vitally needed

protection.
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DOMESTIC VIOLENCE AS AN AFFIRMATIVE DEFENSE BY DEFENDANT
IN A DIVORCE ACTION ON GROUNDS OF DESERTION

ASSEMBLY BILL 826

The Commission supports Assembly Bill 826 introduced by

Assemblyman C. Louis Bassano.

A battered spouse who leaves the marital residence to avoid
further abuse may be charged with desertion by the other
spouse. This legislation clarifies New Jersey divorce law
by providing that an abused spouse may use the occurrence

of battering or inhumane treatment as an affirmative defense
in a divorce action brought on the grounds of desertion.

The increasing incidence of domest c¢ violence (see also
Senate Bill 3127 and Assembly Bill 3183) necessitates this
legislation. The bill makes the abuser the ''constructive
deserter'" since the abuser's behavior made it impossible

for the abused spouse to remain in the home.

UNIFORM RECIPROCAL ENFORCEMENT OF SUPPORT ACT

ASSEMBLY BILL 1427 (P.L. 1981, c.243)

The Commission supports the legislation introduced by
Assemblyman Robert C. Janiszewski. This legislation repeals
New Jersey's existing reciprocal enforcement of support laws
and replaces them with the 1968 Revised Uniform Reciprocal
Enforcement of Support Act promulgated by the National
Conference of Commissioners on Uniform State Laws for

enactment in all states as a uniform code.
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Under the bill, no new duties ol support are created; rather
procedures are established for improving support enforce-

ment across state lines. The bill will assist the state in
recovering millions of dollars by placing the duty to support
children on the shoulders of those who are legally responsible
for them, thus relieving the state of the burden of providing

assistance.

The Commission feels that this legislation is in conformity
with ils rccommendations in Scetion I, Title 2A, Citation #14,

and Senate Bill 1508 sponsored by Senator Wynona M. Lipman.

CHILD CARE LEAVE TO BE CONSIDERED OFFICIAL LEAVE WITHOUT PAY
WHEN COMPUTING SERVICE IN THE PUBLIC EMPLOYEES' RETIREMENT
SYSTEM

SENATE BILL 1507

The Commission supports the legislation introduced by Senator

Wynona M. Lipman.

At present the law permits those on official leave because of
personal illness or maternity to purchase pension credits
within two years following their return to service. Whether
or not maternity includes child care is a question that has
generated considerable confusion. The result of the law's
uncertainty is that the determination of what constitutes
maternity leave is left to the discretion of each agency,
with some agencies allowing child care to be computed while
others do not. This bill would clarify the situation by
allowing child care leave for either parent to be considered
official leave without pay for a period of up to two years

when computing service for retirement purposes.
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Due to economic necessity and changing sex roles, increasing
numbers of women are entering the labor market and remain
employed although they have children. This legislation
reinforces New Jersey's positive public policy on families
by recognizing that today's families are entitled to full
employment benefits and should not be penalized for having
to interrupt their employment for the birth of a child.
Allowing a member of either sex of the Public Employees'
Retirement System to receive pension credits for child care
while on official leave without pay following the birth of
a child is appropriate in view of contemporary standards of

equality.

PREVENTION OF DOMESTIC VIOLENCE

SENATE BILL 3127
ASSEMBLY BILL 3183

The Commission supports the legislation introduced by Senator

Wynona M. Lipman and Assemblywoman Barbara McConnell.

Legal Services of New Jersey and the New Jerscy Coalition

for Battered Women recognized that the laws dealing with
family violence needed extensive changes and, consequently,
presented a legislative proposal to the sponsors of this
legislation and the Commission on Sex Discrimination in the
Statutes. The Commission worked closely with both groups

in developing the bill and strongly endorses this legislation
as consistent with its mandate to eliminate sex-based classi-

fications in the statutes.

The enforcement of laws dealing with family violence reflects
an insidious form of discrimination. Because ol sociectal
attitudes towards women, a battered woman has had few legal

options. This bill creates urgently needed legal remedies
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and brings New Jersey up to date with the majority of other

states that have already enacted similar provisions.

The increasing prevalence of domestic violence - particularly
against women - is a critical national problem. The United
States Department of Justice report entitled '"Crimes in the
United States - 1979" revealed that 30% of the homicides
committed in this country take place in the home. In the
vast majority of these family homicide cases, it was found
that police previously had been called to the home because
of physical violence. Although there are no conclusive
statistics on the incidence of domestic violence in New
Jersey, a recent New Jersey Advisory Committee report to the
United States Commission on Civil Rights, '""Battered Women

in New Jersey,'" did document the problems facing battered
women in selected localities. Many provisions of this
legislation closely parallel the recommendations of the

Advisory Committee report.

The bill provides training for law enforcement officers in

the handling of domestic violence, clarifies the applicability
of various criminal statutes, improves record keeping to
monitor domestic violence complaints, and gives the juvenile
and domestic relations court jurisdiction to grant civil

relief to a victim of domestic violence.

Under the '"Prevention of Domestic Violence Act,'" law enforce-
ment officers must be trained to handle domestic violence
complaints by enforcing criminal laws, protecting the victim,
and using available community resources. Law enforcement
agencies must establish domestic crisis teams that may be

supplemented by domestic violence experts.
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According to the bill, an officer may arrest an alleged

abuser without a warrant if there is reason to believe that

he or she committed a crime or offense, or violated a pro-
tection order. The officer responding to a domestic violence
call must inform the victim of the right to both civil and
criminal relief, and provide transportation to a hospital or
shelter if necessary. A law enforcement official is immunized
from suits for damages for any action taken in good faith to

enforce the law.

To monitor the nature and scope of domestic violence, an
officer must complete a detailed domestic violence offense
report form. An annual report of tabulated data will be
sent to the Governor, the Legislature, and the Advisory
Council on Shelters for Victims ot Domestic Violence, thus
facilitating the evaluation of the law enforcement response

to domestic violence.

The most important provisions of this act strengthen civil
and criminal remedies. Traditionally, domestic violence has
not been treated as a criminal matter; this bill stresses
the enforcement of criminal laws. In criminal cases, the
courts are provided with specific directions such as pro-
hibiting the victim's location from being disclosed.
According to the bill, the court must prohibit a charged
abuser from having contact with the victim, and the abuser

may be ordered to undergo counseling.

The creation of civil in addition to criminal remedies is
important because the civil laws offer broader, more flexible
relief. The decision to file for a civil order lies solely
with the victim. The juvenile and domestic relations court

may 1issue an order prohibiting the abuser from entering tiie
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residence or having contact with the victim, requiring the
abuser to attend a counseling program, granting child support
or maintenance, or requiring the abuser to pay the victim
monetary compensation for losses suffered as a direct result

of the abuse.

A temporary restraining order may be issued ex parte when
necessary to protect the safety of the victim. On weekends,
holidays or evenings, the municipal court may issue a
temporary restraining order. Violation of the temporary
restraining order is a crime of the fourth degree. The
Director of the Administrative Office of the Courts must
report annually to the Governor, the Legislature and the
Advisory Council on Shelters for Victims of Domestic Violence

on the data tabulated from the records on orders.

Domestic violence has a detrimental effect on families.
Alarming correlations exist between spouse and child abuse
and between violent families and delinquencies. This act
presents a comprehensive response to the recurrent problem
of domestic violence by ensuring victims the maximum
protection of the law. It prevents repeated occurrences
of violence by facilitating a prompt and thorough response

to complaints.

AMENDMENT OF THE UNEMPLOYMENT COMPENSATION DISQUALIFICATION
PROVISIONS

SENATE BILL 1005

The Commission supports the legislation introduced by Senator
Wynona M. Lipman that amends the disqualification provisions

of the unemployment compensation law to allow an individual
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who voluntarily leaves a job in order to accompany his or
her spouse to another geographic location to collect benefits

after a four-week period of disqualification.

The legislation implements a recommendation made in the
October, 1979 report on "Sex Discrimination in the Employment
Statutes" issued by the Commission on Sex Discrimination in
the Statutes.

Under current law, those who quit their jobs are not
eligible for benefits unless the termination is
attributable to the work itself; thus an individual who
relocated to another area because of a family move would
not be covered by the unemployment compensation law. This
policy has a greater impact on wcmen than men; when a woman
quits her job to accompany her spouse to another area, she
loses her eligibility even though otherwise meeting all
requirements. Since she is able to work and actively seeking
work, the law should reflect her commitment to the labor
market.

DIVISION OF EQUAL EMPLOYMENT OPPORTUNITY AND AFFIRMATIVE
ACTION

SENATE BILL 3013 (P.L. 1981, c. 124)

The Commission supports the legislation introduced by Senator

Wynona M. Lipman.

The Division of Equal Employment and Affirmative Action in
the Department of Civil Service, created by Executive Order

No. 61 of 1977, is permanently constituted under this bill.

The Division is responsible for developing, implementiig .ond
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administering a statewide equal employment opportunity and
affirmative action program for all state agencies, specifically
focusing on the employment of minority persons, physically

handicapped persons and women.

Passage of the legislation would affirm New Jersey's commit-
ment to achieve equal employment opportunities for all citizens.
The bill implements a recommendation made in the October, 1979
report on "Sex Discrimination in the Employment Statutes"

issued by the Commission on Sex Discrimination in the Statutes.

AMENDMENT OF THE LAW AGAINST DISCRIMINATION

ASSEMBLY BILL 645

The Commission supports legislation introduced by Assemblyman
Byron Baer. In its October, 1979 '"Sex Discrimination in the
Employment Statutes'" report, the Commission recommended
passage of this bill (formerly Assembly Bill 501). It was
not enacted during the last legislative session and was,

therefore, reintroduced by the sponsor in January, 1981.

Civil penalties to be paid by respondents held in violation
of the Law Against Discrimination may be imposed under this
legislation. Any person who violated the Law Against Dis-
crimination would be liable for a penalty of $2,000 for the
first offense and not more than $5,000 for the second and

subsequent offenses.
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EXTENSION OF THE LIFE OF THE COMMISSION ON SEX DISCRIMINATION
IN THE STATUTES

SENATE BILL 1599 (P.L. 1981, c. 94)

Senator Wynona M. Lipman, Chair of the Commission on Sex
Discrimination in the Statutes, introduced legislation
extending the Commission's life from January 1982 until

January 1984.

The Commission's employment recommendations were made in
1979, and signed into law in August 1980. This is the
Commission's second report, constituting its research on
Marriage and Family Law. The extension of time requested
is necessary for the Commission to complete research in

the areas of insurance and pensions, education and criminal

. . 9
Jjustice.

9The Commission's recommendations on proposed legislation
are made by majority vote. Some members may differ with the
majority as to their position on certain issues. It should be
understood that the legislative process involves the modifi-
cation of bills. If such modification should change the .ntent
of a bill, the Commission's support of the bill in its eairly
stages would not necessarily be applicable.
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SECTION III

CONCLUSIONS

During the Commission's public hearings, testimony indicated
that many married people view their marriages as a partnership
and, in reality, have a '"community'" system regardless of

the marital property laws in their state, but upon death or
divorce, or in dealing with third parties or creditors, they

are confronted with the reality of the law.

Although New Jersey has incorporated sharing principles into
the law through the enactment of an equitable distribution

divorce statute, this does not mean a fifty-fifty sharing of
assets. At death or upon divorce, the reality is often that
a non-wage earner spouse is left with few assets because the

title holder controls all of the property.

New Jersey is one of 42 common law property states based on
the separate property model. This means that married indi-
viduals function as property owners much as if they had never
married. (The Married Women's Property Acts reformed the
common law view that marriage suspended a woman's property
rights, but it did not '"create any immediate rights in a
separate property jurisdiction in assets acquired if she had

no title participation.”)l0

Recently there has been a growing interest in the marital

property approach of community property states. Under a

1OCantwell, ""Man + Woman + Property = ?", at 25.
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community property system, there is common ownership of
property, and both spouses have equal management and control

rights.ll

In 1979, legislation was introduced in the State of Wisconsin
to shift from a system of separate property to one of marital
property. Each spouse would have an equal, individual,
present interest in the marital property during the marriage.
Remedies would exist to enforce these rights. The laws
governing property rights at death, regardless of which
spouse dies first, would provide that each spouse could
dispose of half the marital property as well as his or her
separate property. The Commission met with the author of

the Wisconsin bill, Professor Jure Miller Weisberger, of the
University of Wisconsin School of Law, in March 1981, to

discuss the legislation's history and specific provisions.

In conclusion, the Commission recommends that this proposal,

as well as a January, 1981 draft of A Uniform Marital Property

Act made available for public comment by the National Conference
of Commissioners on Uniform State Laws, should be explored.

A marital property system requires a basic rethinking of

property concepts as now embodied in New Jersey law. This
important new concept needs further study and consultation

with members of the New Jersey Bar, legal scholars, appropriate

State officials and concerned public citizens.

11Ibid. The Cantwell article is an excellent analysis
of the difficult issues surrounding marital property con*rcl
and distribution during marriage and upon death or divorce.
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APPENDIX A
SENATE, No. 3047
STATE OF NEW JERSEY

INTRODUCED JANUARY 26, 1981

By Senator LIPMAN
Referred to Committee on Judiciary

Ax Acr concerning children born out-of-wedlock, supplementing
chapter 17 of Title 9 of the Revised Statutes and repealing parts

of the statutory law pertaining thereto.

BE 11 ENACTED by the Senate and (General Assembly of the State
of New Jersey:

1. This act shall be known and may be cited as the ‘‘Uniform
Parentage Act.”

2. As used in this act, “‘parent and child relationship’’ means
the legal relationship existing between a child and his natural or
adoptive parents incident to which the law confers or imposes
rights, privileges, duties, and obligations. Tt includes the mother
and child relationship and the father and child relationship.

3. The parent and child relationship extends equally to every
child and to every parent, regardless of the marital status of the
parents.

4. The parent and child relationship between a child and

a. the natural mother may be established by proof of her having
giveu birth to the child, or under this act;

. the natural father may he established under this act;

c. an adoptive parent may be established by proof of adoption.

5. Notwithstanding any other law concerning public hearings and
records, any action or proceeding held under this act shall be held
in closed court without admittance of any person other than those
necessary to the action or proceeding. All papers and records and

any information which may reveal the identity of any party in an



action, other than the final judgment, pertaining to the action or
proceeding, whether part of the permanent record of the court or
of a file With the State Registrar or elsewhere are confidential and
are subject to inspection only upon consent of the court and all
interested persons, or in exceptional cases only upon an order of

the court for compelling reason clearly and convinecingly shown,

6. a. A man is presumed to be the natural father of a child if:

(1) he and the child’s natural mother are or have been married
to each other and the child is born during the marriage, or within
300 days after the marriage is terminated hy death, annulment or
divorce;

(2) before the child’s birth, he and the child’s natural mother
have attempted to marry each other by a marriage solemnized in
apparent compliance with law, although the attempted marriage
is or could be declared invalid, and, ‘

(a) if the attempted marriage could he declared invalid
only by a court, the child is horn during the attempted mar-
riage, or within 300 days after its termination by death,
annulment or divoree; or

(b) if the attempted marriage is invalid without a court
order, the child is born within 300 days after the termination
of cohabitation;

(3) after the child’s birth, he and the child’s natural mother have
married, or attempted to marry, each other by a marriage solem-
nized in apparent compliance with law, although the attempted
marriage is or could be declared invalid, and

(a) he has acknowledged his paternity of the child in writing
filed with the local registrar,

(b) he has sought to have his name placed on the child’s
birth certificate as the child’s father pursuant to P. 1. 1960,
c. 142 (C. 26:8-40.11) ; or

(¢) he openly holds out the child as his natural child; or

(d) he is obligated to support the child under a written
voluntary agreement or court order;

(4) his paternity has been adjudicated by a court of competent

jurisdiction in another state or under prior 'aw;



(5) while the child is under the age of majority, he receives the
child into his home and openly holds out the child as his natural
child; -

(6) while the child is under the age of majority he provides
support for the child and openly holds out the child as his natural
child; or

(7) he acknowledges his paternity of the child in a writing filed
with the local registrar which shall promptly inform the mother
of the filing of the acknowledgment, and she does not dispute the
acknowledgment within a reasonable time after being informed
thereof, in a writing filed with the local registrar. If another man
is presumed under this section to be the child’s father, acknowledg-
ment may be effected only with the written consent of the presumed
father or after the presumplion has been rebutted. Each attempted
acknowledgment whether or not effective shall he kept on file by
the local registrar and shall entitle the person who filed it to notice
of all proceedings concerning parentage and adoption of the child
as provided in section 10 of this act and pursuant to section 9 of
P. L. 1977, c. 367 (C. 9:3-45).

b. A presumption under this section may be rebutted in an
appropriate action only by clear and convincing evidence. If two
or more presumptions arise which conflict with each other, the
presumption which on the facts is founded on the weightier consid-
erations of policy and logic controls. The presumption shall be
rebutted by a court decree establishing paternity of the child by
another man.

7. a. If, under the supervision of a licensed physician and with
the consent of her husband, a wife is inseminated artificially with
semen donated by a man not her husband, the husband is treated in
law as if he were the natural father of a child thereby conceived.
The husband’s consent shall be in writing and signed by him and
his wife. The physician shall certily their signatures and the date
of the insemination, and file the husband’s consent with the State
Department of Health, where it shall be kept confidential and in a
sealed file. However, the physician’s failure to do so shall not affect
the father and child relationship. All papers and records pertaining



to the insemination, whether part of the permancnt record of a
court or of a file held by the supervising physician or elsewhere,
are subject to inspection only upon an order of the court for
compelling reason clearly and convincingly shown.

b. Unless the donor of semen and the woman have entered into
a written contract to the contrary the donor of semen provided tc
a licensed physician for use in artificial insemination of a woman
other than the donor’s wife is treated in law as if he were not the
father of a child thereby conceived and shall have no rights stem-
ming from the conception of a child.

8. a. A child, the natural mother, or a man presumed to be his
father under paragraph (1), (2), (3), or (4) of section 6 a. may
bring an action:

(1) At any time for the purpose of declaring the existence of
the father and child relationship presumed under paragraph (1),
(2), (3), or (4) of section 6 a.; or

(2) For the purpose of declaring the nonexistence of the father
and child relationship presumed und.r paragraph (1), (2), (3),

or (4) of section 6 a. only if the action is brought within a reason-

able time after obtaining knowledge of relevant facts, but not later
than 5 years after the child’s hirth.

After the presmuption has heen rebutied, paternity of the child
by aunother man may be determined in the same action, if he has
been made a party.

b. Any party with an interest recognized as justiciable by the
court may bring an action at any time for the purpose of deter-
mining the existence or nonexistence ot the father and child re-
lationship presumed under paragraph (5), (6), or (7) of section
6 a.

c. An action to determine the existence of the father and child
relationship with respect to a child who has no presumed father
under section 6 may be brought by the child, the mother or personal
represeutative of the child, the Division ol Public Wellare in the
Department ol Human Services or the county welfare board, the
personal representative or a parent of the mother if the mother

has died, a man alleged or alleging himselt Lo be the father, or the



personal representative or a parent of the alleged father if the
alleged father has died or is a minor.

d. Regardless of its terms, an agreement, other than an agree-
ment approved by the court in accordance with section 14 b., he-
tween an alleged or presumed father and the mother of the child,
shall not bar an action under this section.

e. If an action under this section is brought before the birth of
the child, all proceedings shall be stayed until after the birth, except
service of process and the taking of depositions to perpetuate
testimony.

{. This section doces not extend the time within which a right of
inheritance or a right to a succession may be asserted beyond the
time provided by law relating to distribution and closing of de-
cedents’ estates or to the determination of heirship, or otherwise.

9. a. Without limiting the jurisdiction of any other court, the
county district court has jurisdietion of an action brought under
this act. The action may be joined with an action for divorce,
annulment, separate niaintenance, or support.

b. A person who has sexual intercourse in this State therehy
submits to the jurisdiction of the courts of this State as to an action
brought under this act with respect to a child who may have been
conceived by that act of intercourse. In addition to any other
method provided by law, personal jurisdiction may be acquired

by service in accordance with the rules of the court.

¢. The action may be hrought in the county in which the child
or the alleged lather resides or is found or, if the father 15 de-
ceased, in which proceedings for probate of his estate have been
or could be commenced.

10. The child shall he made a party to the action. 11 a minor the
child shall be represented hy the guardian ad litem appointed by
the court. The ehild’s mother or father may not represent the child
as guardian or otherwise. The court may appoint the Division of
Public Welfare in the Department of 1luman Services as guardian
ad litem for the child. The natural mother, each man presume:l
to he the father under section 6, each man alleged to be the natural

father, anvone whose name appears on the hirth certificate, and



anyone who has attempted to file an acknowledgment under sce-
tion G whether or not effective to ereate a presumption of paternity
shall be made parties or, if not subject to the jurisdiction of® the
court, shall be given notice of the action in a manner prescribed
by the court and an opportunity to be heard.

11. a. As soon as practicable after an action to declare the
existence or non-existence of the father and child relationship
has been brought, a preliminary hearing shall be held. The public
shall he bharred from the hearing. A record of the proceeding or
any portion thereof shall he kept if any party requests, or the court
orders. 1t is in the discretion of the court to what extent the
rules of evidenee shall be observed.

bh. Upon refusal of anv witness, including a party, to testify
under oath or produce evidence, the court may order him to
testify under oath and produce evidence concerning all relevant
facts. Tf the refusal is upon the ground that his testimony or
evidence might tend to ineriminate him. the court may grant him
immunity from all eriminal liability on account of the testimony
or evidence he is required to produce. An order granting immunity
bars prosecution of the witness for any offense shown in whole
or in part by testimony or evidence he is required to produce,
except for perjury committed in his testimony. The refusal of a
witness, who has been granted immunity, to obey an order to
testify or produce evidence is a civil contempt of the court.

c. Testimony of a physician concerning the medical circum-
stances of the pregnaney and the condition and characteristics of
the child upon hirth is not privileged.

12. a. The court may, and upon request of a party shall, require
the child, mother, or alleged father to submit to blood tests or
genetic tests. The tests shall be performed by a qualified expert

appointed by the court.



h. The court, upon reasonable request b§ a party, shall order
that indepeundent tests be performed by other qualified experts.

¢. The court shall determine the numher and qualifications of
the experts.

d. The refusal to submit to hlood tests or geuetic tests, or hoth,
may be admitted into evidence and is subject to the sanctions
within the jurisdiction of the court.

13. vidence relating to paternity may include:

a. evidence of sexual intercourse hetween the mother and alleged
father at any possible time of conception;

b. an expert’s opinion concerning the statistical probability of
the alleged father’s paternity based upon the duration of the
mother’s pregnaney;

e. genetic or blood tests, weighted in accordance with evidence,
if available, of the statistical probability of the alleged father’s
paternity;

d. medical or anthropological evidence relating to the alleged
father’s paternity of the child based on tests performed by experts.
If a man has been identified as a possible father of the child, the
court may, and upon request of a party shall, require the child, the
mother, and the man to submit to appropriate tests; and

e. all other evidence relevant to the issue of paternity of the
child.

14. a. On the basis of the information produced at the hearing,
the judge conducting the hearing shall evaluate the probability
of determining the existence or non-existence of the father and
child relationship in a trial and whether a judicial declaration of
the relationship would be in the best interest of the child. On the
basis of the evaluation, an appropriate recommendation for settle-
ment shall be made to the parties, which may include any of the
following:

(1) that the action be dismissed with or without prejudice;

(2) that the matter be compromised by an agreement among
the alleged father, the mother, and the child, in which the father
and child relationship is not determined but in which a defined

cconomic obligation is undertaken by the alleged father in favor



of the child and, if appropriate, in favor of the mother, subject to
approval by the judge conducting the hearing. In reviewing the
obligation undertaken by the alleged father in a compromise agree-
ment, the judge conducting the hearing shall consider the best
interest of the child, in the light of the factors enumerated in
subsection e. of section 16, discounted by the improbability, as it

appears to him, of establishing the alleged father’s paternity or

non-paternity of the child in a trial of the action. In the hest
interest of the child, the court may order that the alleged father’s
identity be kept confidential. In that case, the court may designate
a person or agency to receive from the alleged father and dishurse
on hehalf of the child all amounts paid by the alleged father in
fulfillment of obligations imposed on him; and

(3) that the allewed father voluntarily acknowledge his paternity
ol the child.

h. If the parties accept a recommer 'ation made in accordance
with subsection a., judement shall be entered accordingly.

c. If a party refuses to accept a recommendation made under
subseetion a. and blood tests or genetie tests have not been taken,
the court shall require the parties to submit to blood tests or
genetie tests, if practicable. Thereafter the judge shall make an
appropriate final recommendation. Tf a party rvefuses to aceept the
final recommendation, the action shall be set for trial.

. The guardian ad litem may aceept or refuse to aceept a
recommendation under this section.

c. The preliminary hearing may be terminated and the action
set for trial if the judge conduecting the hearing finds it unlikely
that all parties would accept a recommendation that might he made
under subsection a. or c.

f. No evidence, testimony or other disclosure from the prelimin-
ary hearing shall he admitted as evidence in a civil action except
by consent of the parties.

15. a. An action under this act is a civil action governed by the
rules of court. The mother of the child and the alleged father are
competent to testify and may be compelled to testify. Subsections
b. and ¢. of seetion 11 and scctions 12 and 15 apply to testimony

offered under this act.



h. Testimony relating to sexual aceess to the mother by any
man at any time other than the probable time of conception of the
child is inadmissible in evidence, unless offered by the mother.
Before testimony relating to sexual access to the mother by an
unidentified man at the probable time of conception may be intro-
duced, the court shall hold an in camera hearing to determine
whether the evidence is sufficiently probative so that the interests
of justice require its admission.

c. Tn an action against an alleged father, evidence offered by him
with respect to a man who is not subject to the jurisdiction of the
court concerning his sexual intercourse with the mother at or about
the probable time of conception of the child is admissible in evi-

dence only if he has undergone and made available to the court

blood tests or genetic tests the results of which do not exclude the
possibility of his paternity of the child. A man who is identified
and is subject to the jurisdiction of the court shall be made a
defendant in the action.

d. The trial shall be by the court without a jury.

16. a. The judgment or order of the court determining the
existence or non-existence of the parent and child relationship
is deferminative for all purposes.

b. If the judgment or order of the court is at variance with the
child’s birth certificate, the court shall order that an amendment
to the original birth record be made under section 24.

c. The judgment or order may contain any other provision
directed against the appropriate party to the proceeding, concern-
ing the duty of support, the custody and guardianship of the child,
visitation privileges with the child, the furnishing of hond or
other security for the payment of the judgment, or any other
matter in the best interest of the child. The judgment or order
may direct the father to pay the reasonahle expenses of the
mother’s pregnancy and confinement.

d. Support judgments or orders ordinarily shall be for periodic
payments which may vary in amount. In the best interest of the
child, a lump sum payment or the purchase of an annuity may

be ordered in lieu of periodic payments of support. The court
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may limit the father’s liability for past support of the child to the
proportion of the expenses already incurred that the court deems
just.

¢. In determining the amount to be paid by a parent for support
of the child and the period during which the duty of support is
owed, a court enforcing the obligation of support shall consider
all relevant facts, including the:

(1) needs of the child;

(2) standard of living and circumstances of the parents;

(3) relative financial means of the parents;

(4) earning ability of the parents;

(5) mneed and capacity of the child for ecdueation, including higher
education;

(6) age of the child;

(7) financial resources and the earning ability of the child;

(8) responsibility of the parents for the support of others; and

(9) value of services contributed by t' - custodial parent.

17. The court may order reasonable fees of counsel, experts, and

and the child’s gnardian ad litem, and other costs of the action and

pre-trial proceedings, including blood or genetic tests, to be paid by
the parties in proportions and at times determined by the court.
The court may o\rder the proportion of any indigent party to be
paid by the Division of Public Welfare in the Department of
Human Services or the county welfare board.

18. a. If existence of the father and child relationship is declared,
or paternity or a duty of support has been acknowledged or adjudi-
cated under this act or under prior law, the obligation of the father
may be enforced in the same or other proceedings by the mother,
the child, the public agency that has furnished or may furnish the
reasonable expenses of pregnancy, confinement, education, sup-
port, or funeral, or by any other person, including a private agency,
to the extent he has furnished or is furnishing these expenses.

h. The court may order support payments to be made to the
mother, the clerk of the court, the appropriate county probation
office, or a person, corporation, or agency designated to administer

them for the henefit of the child under the supervision of the court.



c. Willful failure to obey the judgment or order of the court is
a eivil contempt of the court.

19. The court has continuing jurisdiction to modify or revoke
a judgment or order:

a. for future education and support, and

b. with respect to matters listed in subsections c. and d. of
section 16 and subsection b. of section 18, except that a court
entering a judgment or order for the payment of a lJump sum or the
purchase of an annuity under subsection d. of section 16 may
specify that the judgment or order may not be modified or revoked.

20. a. At the pretrial bearing and in further proceedings, any
party may be represented by counsel.

b. If a party is financially unable to pay the cost of a transecript,
the court shall furnish on request a transeript for purposes of
appeal.

21. Any interested party may bring an action to determine the
existence or non-existence of a mother and child relationship.
Insofar as practicable, the provisions of this act applicable to the
tather and child relationship apply. ‘

22. a. Any agreement in writing to furnish support for a child,
growing out of a supposed or alleged father and child relationship,
does not require consideration and is enforceable according to its
terms, subject to subsection d. of section 8.

b. In the best interest of the child or the mother, the court may,
and upon the request of the person agreeing to furnish support

shall, order the agreement to be kept in confidence and designate

a person or agency to receive and disburse on behalf of the child
all amounts paid in performance of the agreement.

23. The designation of a child’s name, including surname, is the
right of the child’s parents. A child’s surname as recorded on its
birth certificate shall be the surname of either or both of the child’s
parents or a surname formed by combining the surname of the
parents in hyphenate;] or other form.

24. a. Upon order of a court of this State or upon request of
a court of another state, the local registrar shall prepare an

amended birth record consistent with the findings of the court.



b. The fact that the father and child relationship was declared
after the child’s birth shall not be ascertainable from the amended
birth record but the actual place and date of birth shall be shown.

¢. The evidence upon which the amended birth record was made
and the original birth certificate shall be kept in a sealed and confi-
" dential file and be subject to inspection only upon consent of the

court and all interested persons, or in exceptional cases only upon
" an order of the court for compelling reason clearly and convincingly
shown.

d. The child of a married woman and a man who is not the
mother’s husband, may be registered as the child of the biological
father under the following conditions:

(1) The presumption of the husband’s paternity has been over-
turned by an appropriate court order; or

(2) If a married mother states that she became pregnant by her

~ previous husband who died less than 10 months before the child’s
birth, or from whom she was divorced for a similar length of time,
that husband shall be named as the child’s father, unless the provi-
sions of paragraph (1) of this subsection apply; or:

(3) The mother signs, in the presence of a witness the following
statement: ‘‘I, (mother’s name) do hereby acknowledge that (bio-
logical father’s name) and I are the true and biological parents of
(infant’s name) born in the (hospital’s name) on (date of birth)
at (time). I hereby authorize and direct the (hospital’s name) to
submit a birth certificate to the local registrar identifying (bio-
logical father’s name) as the father of the above named infant,’’;
and the mother’s husband signs the following statement in the
presence of a witness:

“I, (husband’s name), do hereby authorize the (hospital’s
name) to submit to the local registrar a birth certificate which
~identifies (biological father’s name) as the father of (infant’s
v name) who is the child of :(mother’s name), my lawful wife.



(4) A form shall be sent by cevtified mail return receipt requested
to the last known address of the mother’s husband. The form shall
contain a clear explanation of subsection d. and the statement shall
he printed in such a way that the hushand, by inserting the word
“not’’ after the word ‘do?’’ within the statement may withhold his
authorization.

(5) If the mother’s husband withholds his authorization, he shall
be identified as the child’s father unless the provisions of para-
graphs (1) or (2) of subsection d. of this section apply.

(6) If the postal service is unable to effect delivery to the

mother’s husband, or if he makes no response within 10 days of
receipt, his authorization shall not be necessary to registering the
child in accordance with the provisions of paragraph (3) of this
section,

e. If the mother says that she is single, widowed or divorced,
the name that she supplies as the name of the father of the child

shall be recorded on the child’s birth certificate.
f. The State registrar or a local registrar shall issue to any
applicant a certified photocopy or typed copy of a birth certificate
“'showing parents’ names, provided the copy does not show any
information about legitimacy or illegitimacy. For the purpose of
this subsection, a discrepancy between the child’s surname and the
"surname of either parent, or the absence of a father’s name does
not constitute an entry designating legitimacy or illegitimacy.

g. Unless the father named on a child’s birth certificate is pre-
sumed to be the natural father of the child pursuant to paragraph
(1), (2), (3) or (4) of subsection a. of section 6, the listing of his
name on the birth certificate or the use of his surname as the
child’s surname does not establish paternity.

h. Parents of any child whose father as listed on the child’s birth
certificate is not presumed to be the natural father pursuant' to
paragraph (1), (2), (3) or (4) of subscction a. of section 6 shall

"be provided at the time the birth certificate is prepared with a
form, to be designed by the State registrar, which explains in clear
and understandable language this act’s provisions concerning the
establishment of paternity, including procedures for acknowledg-

 ment pursuant to this act and which attaches an acknowledgment

form."



25. This act shall be applied and construed to effectuate its
general purpose to make uniform the law with respect to the

subject of this act among statés enacting it.

- 26. The following are repealed:
a. R.S.9:15-1 and R. S. 9:15-2;
L. R. S. 9:16-1 through R. S. 9:16-4;
¢. R.S.9:17-1and R. S. 9:17-2;
d. R. 8. 9:174 through R. 8. 9:17-6;
e. R.S.9:17-11 through R. 8. 9:17-20;
f. R.S.9:17-23 through R. S. 9:17-35.
g. N.J.S.2A:83-2.
27. This act shall take effect 120 days after enactment.

STATIMENT

This bill, knowu as the Uuniform Parentage Act, is one of the
acts promulgated by the National Conference of Commissioners on
Uniform State Laws in 1973 for adoption in all states as Uniform
Acts. The Uniform Parentage Acet was proposed to establish “the
principle that regardless of the marital status of the parents, all
children and pareuts have equal rights with respect to each other.”
The major component of the bill is contained in section 6 which
identifies a set of external circuimistances that indicate a particular
wan as the probable father. These presumptions are important
because they facilitate the flow of benefits from the father to the
child where a court proceeding has not been brought to establish
paternity. While the laws of some states might include one or two
of the [)Fesumptions listed in section 6 (i.c., subsequent marriago
hetween the mother and a man presumed to be the father). this
legislation is innovative in that all the preswnptions are grouped
together in order to provide the most encompassing framework

sussible,



The Uniform Parentage Act sets Torth procedures tor the ju-
dicial determination of padernity in appropriate cases. This pro-
cedure will reduee the lngh cost and inefliciency of paternity
litigation, especially sinee blood tests or genetie tests may be re-
quired il practicable. Currently, blood testing laboratories have
the capaeity ol excluding 90% or more of all wrongly accused men.
I o party refuses to accept the judge’s recommendation for settle-
ment, the action may he set for trial. The act also climinates sex-
hased presumptions in the naming of children. T'he local registrar
is authorized to prepare an amended birth record consistent with
the act’s provisions.

On the recommendation of the Commission on Sex Diserimination

n the statutes this act was proposed to eliminate certain sex-based
provisions in the existing law concerning out-of-wedlock children

and their parents and to provide for the hest interests of the child.
While some states have adopted the Uniform Probate Code which
provides for equal inheritance rights for out-of-wedlock children
and a series of decisions reudered by the United States Suprenie
Court under the Equal Protection Clause of the 14th Amendment
has mandated equal treatment, many judges and lawyers in the
late 1960’s felt the need for a comprehensive document dealing with
tlie essential issue of equal legal rights for children born out-of-
wedloek and their parents. They felt that the concept of fall legal
equality for out-of-wedlock ehildren would only have meaning if
the children were able to identify the person against whom to assert
their rights. Against this background the Uniform Parentage Act
was drafted to provide substantive legal equality for children re-
gurdless of the marital status of their parents.

Under the current. New Jersey law parentage may be ascertained
by a bastardy procecding in the Juvenile and Domestic Relations
Court, the municipal court or the county district court. The original
hastardy statutes were enacted to assist welfare authorities de-
termine parentage in order to enforee support obligations; there
are now approximately 2,000 bastardy cases heard a year in New
Jersey. Originally th¢ proceedings were quasi-criminal and the

putative father had no access to the child without the mother’s



consent. These statutes have penalized both fathers and mothers
and have made clear distincetions between legitimate and out-of-
wedlock children.

This legislation, which repeals the existing law, is in the Stute's
best interest because it facilitates the identification of parents. In
the United States the rate of out-of-wedlock births is increasing
and currently exceeds 15% of all births. Tv many urban arcas the
rate is as high as 40% and sometimes 50%. One-third of all chil-
dren receiving assistance under the Aid to Families with Dependent
Children program are horn out-of-wedlock. I'he responsibility for
supporting these children falls directly upon the mother or the
taxpayer unless paternity is established. The Uniform Parentage
Act not only provides a mechanism for determining paternity that
will significantly impact on support enforcement, but facilitates
the flow of benefits from the father to the child because the father

will be more easily identifiable.



APPENDIX B

SENATE COMMEPTEE SUBSTITUTE FOR

SENATE, No. 3047

——— O U -

STATE OF NEW JERSEY

ADOPTED JUNI 18, 1981

AN Act concerning children horn out-of-wedlock, supplementing

chapter 17 of Title 9 of the Revised Statutes and repealing parts

of the statutory law pertaining thercto.

Be 1 gnacren by the Senate and (General Adssembly of the Stute
of New Jersey:

1. This act shall be knowu and may he cited as the *“New Jersey
Parentage Act.”

2. As used in this act, “parent and child relationship” means
the legal relationship existing hetween a child and his natural or
adoptive parents incident to which the law confers or imposes
rights, privileges, duties, and obligations. It includes the mother
and child relationship and the father and child relationship.

3. The parent and child relationship extends equally to every
child and to every parent, regardless of the marital status of the
parents.

4. The parent and child relationship hetween a child and

w. The natural mother may be established by proof of her having
given birth to the child, or under this act;

h. The natural father may be established by proof that his
paternity has heen adjudicated under prior law; under the laws
governing probate; by an order ol a court of competent jurisdie-
tion in another state or under this act;

¢. An adoptive parent may he established by proof of adoption.

5. Notwithstanding any othes law concerning public hearings and
records, any action or proeceeding held under this act shall he held
in closed court without admittance of any person other than those
necessary to the action or proceeding. All papers and records and

any information pertaining to an action or proceeding held under



this act which may reveal the identity of any party in an action,
other than the final judgment or the birth certificats, whether part
of the permanent record of the court or of a file with the State
Registrar of Vital Statistics or elsewhere are confidential wud wie
subject to inspection only upon consent of the court and all partics
to the action who are still living, or in exceptional cases only upon
an order of the court for compelling rcason clearly and convine-
ingly shown.

6. a. A man is presumed to he the natural father of a child if:

(1) He and the child’s natural mother are or have heen married
to each other and the child is born during the marriage, or within
300 days after the marriage is terminated by death, anmulment or
divorce;

(2) Before the child’s bhirth, he and the child’s natural mother
have attempted to marry each other by a marriage solemnized in
apparent compliance with law, although the attempted marviage
is or could he declared invalid, and

(a) if the attempted marriage could be deelared invalid
only by a court, the child is horn during the attempted mas-
riage, or within 300 days after its termination by death,
annulment or divoree; or

(b) if the attempted marriage is invalid withoul a court
order, the child is horn within 300 days after the termination
of cohabitation;

(3) After the child’s birth, he and the ¢hild’s natural mother have

- married, or attempted to marry, cach other by a marriage solem-
nized in apparent compliance with law, although the altemptoed
marriage is or could he declared invalid, and

(a) he has acknowledged his paternity of the child in writ-
ing filed with the local registrar of vital statistics,

(b) he has sought to have his name placed on the child’s
birth certificate as the child’s father pursnant to R. 8. 26:8-40;

x or

(e) he openiy holds cut the child as his natural ehild; or

(d) he is obligated to support the child undev a written
voluntary agreement or court nrder;

(4) While the child is under the age of majority, he receives the



child into his home and openly holds ont the child as his natural
child;

(5) While the child is under the age of majority he provides
support for the child and openly holds out the chiid a.s his natural
child; or

(6) He acknowledges his paternity of the child in a writing filed
with the local registrar which shall promptly inform the mother
of the filing of the acknowledgment, and she does not dispute the
acknowledgment within a reasonable time after bheing informed
thereof, in a writing filed with the local registrar. Tf another man
is presumed under this section to he the child’s father, acknowledg-
ment may be effected only with the written consent of the presume:l

father or after the presumption has heen rebutted. Bach attempted
acknowledgment whether or not effective shall be kept on file by
the local l'eg"istrar and shall entitle the persoun who filed it to notice
ol all proceedings concerning parentage and adoption of the child
as provided in section 10 of this act and pursuant to section 9 of
P L1977, e. 367 (C. 9:3-45).

b. A presumption under this section may be vebutted in an
appropriate aetion only by clear and convincing evidence. [f two
or more presumptions arise which conflict with cach chor, the
presumption which on the faets is founded on the weighticr consid-
erations of policy and logic controls. The presumption is rehutied
by a court order terminating the presunied father’s paternal righis
or by establishing that another man is the child’s natural or adop-
tive father.

7. a. If, under the supervision of a licensed physician and with
the consent of her hushand, a wife is inseminated artificially with
semen donated by a man not her hushand, the husband is treated i
law as il he were the natural father of a child thereby conceiveit.
The hushand’s consent shall be mowriting and signed by hin aind
his wife. The physician shall certify their signatures and the date
of the insemination, and file the husband’s consent with the State
Department of ITealth, where it shall be kept confidential and in a
sealed file. Ilowever, the physician’s failure to do so shall not affect
the father and ehild relationship. All papers and records pertaining

to the insemination, whether part of the permauent record ol a



court or of a file held by the supervising physician or elsewhere,
are subject to inspeetion only upon an order of the court for com-
pelling reasons clearly and convincingly shown.

h. Unless the donor of semen and the woman have entered into
a written contract to the contrary, the donor of semen provided to
a licensed physician for use in artificial insemination of a woman
other than the donor’s wife is treated in law as if he were not the
father of a child thereby conceived and shall have no rights or
duties sternming from the coneeption of a child.

8. a. A child, the natural mother, a man presumed to he the
father under paragraph (1), (2), or (3) of section Ga., or the
Division of Public Welfare of the Department of IHuman Services
or the county welfare board may bring an action:

At any time for the purpose of declaring the existence of the
father and child relationship presumed under paragraph (1), (2),
(3) of section 6a.; or

(2) For the purpose of declaring the nonexistence of the father
and child relationship presumed under paragraph (1), (2), or (3)
of section Ga. only if the action is brought within a rcasonable
time after obtaining knowledge of relevant facts, but not later
than 5 years after the child’s bhirth.

After the presumption has heen rehutted, paternity of the child
by another man may be determined in the same action, if' he has
been made a party.

b. The child, the mother or personal representative of” the ehild,
the Division of Public Welfare in the Department of Iluman Ser-
viees or the county welfare board, the personal representative or
a parent of the mother if the mother has died, a man alleged or
alleging himself to be the father, the peisonal representative or a
parent of the alleged father il the alleged father has died or is a
minor, or any person with an interest recognized as justiciable hy
the court may bring an action at any time for the purpose of de-
termining the existence or nonexistence of the father and child
relationship presumed under paragraph (4), (5) or (6) ol sce-
tion Ga.

¢. An action to determine the existence of the father and child
relationship with respeet to a child who has no presamed father
under section 6 may be bhrought by the ehild, the mother or personal

representative of the child, the Divisicn of Pablie Welfare i the



Department of Human Services or the county welfare hoard, the
personal representative or a parent of the mother if the mother
has died, a man alleged or alleging himself to be the father, or the
personal representative or a parent of the alleged father if the
alleged father has died or is a minor or any person with in interest
recognized as justiciable.

d. Regardless of its termy, an agreement, other than an agree-
ment approved by the court in accordance with section 1le. be-
tween an alleged or presumed father and the mother of the child,
shall not bar an action under this seetion.

e. If an action under this section is hrought hefore the birth of
the child, all proceedings shall he stayed until after the hirth, except
service of process and the taking of depositions to perpetuate
testunony.

f. This section does not extend the time within which a right of
inheritance or a right to succession may be asserted beyond the
time provided by law relating to distribution and closing of de-
cedents’ estates or to the determination of heirship, or otherwise,

9. a. Without limiting the jurisdiction of any other court, the
Juvenile and domestie relations court and where an action is joine!
~with another action, the Superior Court shall have jurisdiction
over an action brought under this act. The action may he joined
with an action for divorce, anmulment, separate maintenance, or
support.

h. A person who has sexual intercourse in this Stale therehy
submniits to the jurisdiction of the courts of this State as to an action
brought under this act with respect to a ehild who may have heen
conceived by that act of intercourse. In addition to any other
method provided by law, personal jurisdiction may he acquired
by service in accordance with the rules of the court.

¢. T'he action may he brought in the county in which the child
or the alleged father resides or is found or, if the father is de-
ceased, in which proceedings for probate of his estate have heen
or could be commenced.

10. The child shall be made a party to the action. If the child is
a minor, the child may be represented by a guardian ad litem
appointed by the court. The child’s mother or father may not

represent the child as guardian or otherwise. The court may



appoint an attorney-at-lavw o7 an appropriate State ageicy as
guardian ad litem for the child. The natural mother, each man
presumed to be the father under section 6, each man alleged to be
the natural father, anyone whose name appears on the birth
certificate, and anyone who has attempted to file an acknowledgment
under section 6 whether or not effective to create a presumption of
paternity shall be made parties or, if not subject to the jurisdiction
of the court, shall be given notice of the action in a manner pre-
seribed by the court and an opportunity to be heard.

11. a. As soon as practicable after an action to declare the
existence or nonexistence of the father and child relationship has
been brought, a consent conference shall he held by the juvenile and
domestic relations court intake service, the county probation de-
partment or the county welfare hoard. An alternate court appear-
ance date shall also be scheduled, in the event that a consent agree-
ment cannot be reached.

b. On the basis of the information produced at the conference,
an appropriate recommendation for settle 2ent shall be made to the
parties, which may include any of the {ollowing:

(1) That the action be dismissed with or withoutl prejudiee;

(2) That the matter he compromised by an agreement among
the alleged father, the mother, and the child, in which the father and
child relationship is not determined but in which a defined economic
obligation is undertaken by the alleged father in favor of the child
and, if appropriate, in favor of the mother, subject to approval by
the court. In reviewing the obligation undertaken by the alleged
father in a compromise agreement, the court shall consider the best
interests of tle child, in the light of the factors enumerated in sub-
section e. of section 16, discounted by the improbability of establish-
ing the alleged father’s paternity or non-paternity of the child in a
trial of the action. Tu the best interest of the child, the court may
order that the alleged father’s identity be kept confidential. In
that case, the court may designate a person or agency to receive
from the alleged father and dishurse on behalf of the child all
armounts paid by the alleged lather in fulfilbnent of obligations
imposed on him; and

(3) That the alleged father voluntarily acknowledge his paternity
ol the child.



¢. If the parties accept a recommendation made in accordance
with subscction h. judgment shall he entered aceordingly.

d. I a party refuses to aceept o recommendation made under
subseetion b. and blood tests or genetie tests have not heen taken,
the court shall require the parties to submit to blood tests or
genetic tests, if practicable. Thereafter the court shall inake an
appropriate final recommendation. If a party refuses to accept the
final recommendation, the action shall he set for trial.

e. The guardian ad litem may accept or refuse to accept a
recommendation under this section.

f. The consent conference may be terminated and the action set
for trial if the court finds it unlikely that all parties would aceept
a recomnmendation that might be made under subsection b. or d.

e. No evidence, testimony or other disclosure from the consent
conference shall be admitted as evidence in a civil action except by
conseut of the parties. However, blood tests or genetic tests ordered
pursuant to subsection d. may be admitted as evidence.

12. a. An action under this act is a civil action governed by the
rules of court.

b. The trial shall be by the court without a jury.

13. a. The mother of the child and the alleged father are com-
petent to testify and may be compelled to testify.

b. Upon refusal of any witness, including a party, to testify
under oath or produce evidence, the court may order the witness
to testify under oath and produce evidence concerning all relevant
facts. If the refusal is upon the ground that the testimony or
evidence might tend to incriminate the witness, the court may
grant the witness immunity from all eruminal liability on account
of the testimony or evidence that the witness is required to produce.
An order granting immunity bars prosecution of the witness for
any offense shown in whole or in part by testimony or evidence the
witness 1s required to produce, excéf)‘t for perjury committed in
the testimony. 'The refusal of a wituess, who has been granted
immunity, to obey an order to testify or produce evidence is a civil
contempt of the court.

¢. Testimony of a physician concerning the medical ecirecum-
stances of the pregnancy and the condition and characteristies of

the child upon birth is not privileged.



d. Testimony relating to sexual access to the mother by any
man at any time other than the probable time of conception of the
child is inadmissible in evidence, unless offered by the mother.
Before testimony relating to sexual aceess to the mother by an
unidentified man at the probable time of conception may he intro-
duced, the court shall hold an in camera hearing to determine
whether the evidence is sufficiently probative so that the interests
of justice require its admission.

e. In an action against an alleged father, uncorroborated evidence
offered by him with respect to a man who is not subject to the
jurisdiction of the court concerning his sexual intercourse with the
mother at or about the probable time of conception of the child is
admissible in evidence only if the other man has undergone blood
tests or genetic tests the results of which do not exclude the possi-
hility of his paternity of the child and which tests are made avail-
able to the court. A man who is identified and is subject to the
jurisdiction of the court shall be made a party in the action.

14. a. The court may, and upon request of a party shall) require
the c¢hild, mother, or alleged father to submit to hlood tests or
genetic tests. The tests shall be performed by a qualified expert
appointed by the court.

b. The court, upon reasonable request by a party, shall order
that independent tests be performed by other qualified experts.

¢. The court shall determine the nunmber and qualifications of
the experts.

d. The refusal to submit to blood tests or genetie tests or hoth
may be admitted into evidence and shall give rise to the presump-
tion that the results of the tests would have been unfavorable to
the interests of the party refusing. Refusal to submit to hlood tests
or genetic tests, or hoth, is, also, subject to the sanctions within the
jurisdiction of the court.

15, Evidence relating to paternity may inelude:

a. Evidence of sexual intercourse between the mother and alleged
father at any possible time of conception;

b. An expert’s opinion concerning the statistical probability of
the alleged father’s paternity based upon the duration of the

mether’s pregnancy;



¢. Genetie or blood tests, weighted in accordance with evidenee,
il available, of the statistical probability of the alleged futher’s
paternity;

d. Mecdical or anthropological evidence relating to the alleged
father’s paternity of the child based on tests performed by experts.
1f a man has been identified as a possible father of the child, the
court may, and upon request of a party shall, require the child, the
mother, and the man to submit to appropriate tests; and

e. All other evidence relevant to the issue of paternity of the
child.

16. a. The judgnment or order of the court determining the
existence or non-existence of the parent and child relationship is
determinative for all purposes.

b. If the judgment or order of the court is at variance with the
child’s birth certificate, the court shall order that an amendment
to the original birth record be made under section 24.

¢. The judgment or order may contain any other provision
dirceted against the appropriate party to the proceeding, econcern-
ing the duty of support, the custody and guardianship of the child,
visitation privileges with the child, the furnishing of bond or
other security for the payment of the judgment, or any other
matter in the best interests of the child. The judgment or order
may direet the father to pay the reasouable expenses of the
mother’s pregnancy and confinement.

d. Support judgments or orders ordinarily shall be for periodic
payments which may vary in amount. In the best interests of the
child, a lump sum: payment or the purchase of an annuity may he
ordered in liecu of periodic payments of support. The court may
limit a parent’s liahility for past support of the child to the propor-
tion of the expenses already incurred that the court deems just.

e. In determining the amount to he paid by a parent for support
of the child and the period during whiceh the duty of support is
- owed, a court enforeing the obligation of support shall consider
all relevant facts, including the:

(1) Needs of the child;
(2) Standard of living and eircumstances of the parents;
(3) Relative financial means of the parents;
(4)

Harning ability of the parents;



(5) Need and capacity of the child for education, including higher
education;

(6) Age of the child;

(7) Financial resources and the earning ahility of the child;

(8) Responsibility of the parents for the support of others; and

(9) Value of services contributed by the custodial parent.

17. The court may order reasonable fees of counsel, experts, and
the child’s guardian ad litemi, and other costs of the action and
pre-trial proceedings, including blood or genetic tests, to be paid by
the parties in proportions and at times determined by the court.
The court may order the proportion of any indigent party to be
paid by the Division of Public Welfare in the Department of
Human Services or the county welfare board.

17. The court may order reasonable tees of counsel, experts, and
and the child’s guardian ad litem, and other costs of the action and
pre-trial proceedings, including blood or genetic tests, to he paid by
the parties in proportions and at times d *ermined by the court.
The court may order the proportion of any indigent party to be
paid by the Division of Public Welfare in the Department of
Human Services or the county welfare board. ’

18. a. If existence of the father and child relationship is declared,
or paternity or a duty ot support has been acknowledged or adjudi-
cated under this act or under prior law, the obligation of the father
may be enforced in the same or other proceedings by the mother,
and child, the public agency that has furnished or way tfurnish the
reasonable expenses of pregnancy, confinement, education, support,
or burial, or by any other person, including a private agency, to the
extent that the mother, child, person or agency has furnished or is
furnishing these expenses.

b. The court may order support payments to he made to the
mother, the clerk of the court, the appropriate county probation
office, or a person, corporation, or agency designated to administer
then for the henefit of the child under the supervision of the court.

e. Willful failure to obey the judgment or order of the court is
w civil contempt of the court.

19. The court has coutinuing jurisdietion to modify or revoke

@ judgment or order:



a. For future education and support, and

h. With respect to matters listed in subsections c¢. and d. of
section 16 and subsection b. of section 18, except that a court
entering a judgment or ovder for the payment of a lwinp suni or the
purchase of an anmuity under subsection d. of seetion 16 may
specity that the judgment or order may not he modified or revoked.

20. The child, the mother or personal representative of the child,
the Division of Public Welfare in the Department of Human
Services or the eounty welfare board, the personal representative
or a parent if the mother has died, a man alleged or alleging him-
self to be the father, the personal representative or a parent of the
alleged father if the alleged father has died or is a minor, or any
person with an interest recognized as justiciable by the court may
bring an action to determine the existence or non-existence of a
mother and child relationship. Insofar as praecticable, the pro-
visions of this act applicable to the father and child relationship
apply.

21. a. Any agreement in writing to furnish support for a child,
growing out of a supposed or alleged father and child relationship,
does not require consideration and is enforeable according to its
terms, subject to subsection d. of section 8.

b. In the best interests of the child or the mother, the court may
and upon the request of the person agrecing to furnish support
shall, order the agreement to be kept in confidence and designate
a person or agency to receive and dishurse on behall of the child
all amounts paid in performance of the agreenment.

22. a. Upon order of a court of this State or upon request of a
court of another state, the local registrar shall prepare an amended
birth record consistent with the findings of the court.

h. The faet that the father and child relationship was declared
after the child’s birth shall not be ascertainable from the amended
hirth record hut the actual place aud date of hirth shall be shown.

¢. The evidence upon which the amended hirth record was made
and the original hirth certificate shall e kept in a sealed and confi-
dential file and be subject to inspection only upon consent ol the
court and all interested persons, ov in exceptional eases only upon
an order of the court for compelling reasons elearly and convine-

ingly shown.



23. The following are repealed:

a. R.S.9:15-1 and R. S. 9:15-2;

b, R. S.9:16-1 through R. S. 9:16-4;

¢. R.S.19:17-1 and R. S. 9:17-2;

d. R. S.9:17-11 through R. S. 9:17-20;

e. R.S.9:17-23 through R. S. 9:17-35;

f. N.J.S.2A:83-2 and N. J. S. 2A:83-3.

24, This act shall take effect 120 days after enactmoent.



APPENDIX C

SENATE, No. 1508

STATE OF NEW JERSEY

INTRODUCED SEPTEMBER 29, 1980

By Senators LIPMAN, DWYER and SCARDINO

Referred to Committee on Judieciary

AND
ASSEMBLY, No. 2152

STATE OF NEW JERSEY

INTRODUCED OCTOBER 16, 1980

By Assemblymen BURSTEIN and SMITIIL

Referred to Committee on Judiciary, Taw, PuMi@ Safety
and Defense
(TEXT IDENTICAL)

Ax Act concerning income assignment, supplementing chapter 17
of Title 2A of the New Jersey Statutes, amendiﬁg andrsupple-
menting the “Wage Reporting Aet” (P. 1. 1980, c. 48), and
repealing P. L. 1977, c. 292,

Be 11 eNvacTED by the Senate and General Assembly of the State
of New Jersey:

1. (New section) This act shall be known and may be cited as
the “Tnicome Assignment Aect.”

2. (New section) Ilvery order of a court for alimony, maintenance



or child sapport paymeuts shat direet the paver to zissigu COlii-
missions, earnings, salaries, wages and other current or future
income due from the payer’s employer or successor employers to
the county probation office in the county where the action is filed,
as will be sufficient to meet the payments for alimony, maintenance
or child support as set forth therein and to defray arrcarages in
payments due at the time the assigmnent takes effect. Tf the court
modifies any alimony, maintenance or child support order hased
upon changed circumstances, the income assignment aunount shall
also be changed accordingly. The execution of this order of assign-
ment shall have priority over any other exccutions,

3. (New section) The payee or the county ageney administerihg
Title IV-D of the Federal Social Security Act on hehalf of the
payee, may apply to the county probation office in which the payce
resides for an income assignment after the payer has failed to
make a required alimony, maintenance or child support payment
within 2 weeks of its due date. Subjecet to the provisions of scetion
4 of this act, the income assignment shall cake effeet as and when
provided by the county probation office.

4. (New gection) The county probation office shall notify the
payer of the income assignment application by certified or regis-
tered mail with return receipt requested to the last known address.
The notice shall be postmarked no later than 10 days after the date
on which the application was filed, and shall inform the payer that
the assignment shall take effect 10 days after the postmarked date
oi the notice.

The payer may, before the effective date of the assignment,
request a court hearing on the issue of whether the income assign-
ment should take effect. The court hearing requested under this
section shall be held within 30 days after the date of the request.
If at the hearing the payer establishes that extraordinary cireum-
stances prevented fulfillment of the alimony, maintenance or child
support paymeni and that {hese circamstances were heyond the
control of the payer, the court may direct that the income assign-

&

7ot ot take effeet until such time, within 12 months, that another



month’s payment s missed, oo delay s eranted; the meome assign
ment shall go into effect if, within the following 12 months, the
payer fails to make in full any payment within 2 weeks of its due
date. When all arrearages in payments have been collected, the
income assignment order shall continue for 12 months, during
which time only the regular payments shall be deducted. After 12
months the income assignment order shall cease.

5. (New section) An assignment made under section 3 of this act
shall be binding upon the employer and successor employers 1 week
after service upon the employer by the county probation office of a
true copy of the assignment signed by the employee and annexed
to a copy of the order by personal service or by registered or
certified mail with return receipt requested until further order of
the court. I'or each payment, the employer may receive $1.00 which
shall be deducted from the employee’s salary in addition to the
amount of the support order.

6. (New section) The employer may not use an assignment as
a basis for the discharge of an employee or for any disciplinary
aclion against the employee. An employer who discharges or dis-
ciplines an employee in violation of this act or who discriminates
in hiring because of an income assignment or a potential execution
is a disorderly person.

7. (New section) In every award for alimony, maintenance or
child support payments the judgment or order shall provide that
paynments be made through the probation office of the county in
which the payee resides, unless the court, for good cause shown,
otherwise orders. Upon the signing of an order or judgment
allowing alimony or support or both through the county probation
office the court shall send to the county probation office a statement
with the addresses, {elephone numbers, social security numbers
of both parties and the name and address of the payer’s place ol
employment. Tach judgment or order for alimony, maintenance
or child support shall include an order that the payer and payee
notify the appropriate county probation office of any change of

employer or change of address within 10 days of the change.



Ifailure to provide this intformation shall be considered a violation
- of this order. When a county probation office is unable o locate
the payer’s current employer in order to effectuate an income
assignment under this act, the office is authorized to utilize the
procedure established in the “Wage Reporting Aet,” P. L. 1980,
c. 48 (C. 54:1-55 et seq.).

8. (New section) A person already entitled to payments under
“any alimony, maintenance or child support order issued prior to
the effective date of this act, may file a motion with the court for
a modification of that order to include an income assigmment order
in accordance with the provisious of section 1 of this act. Within
30 days of the filing of the motioun, the court shall schedule a hear-
ing to determine whether an income assignment order shall he
issued to enforce the existing order. 1f the court issues an income
assignment order, any maintenance, alimony or child support
payment already due to the payee but not enforced through the
county probation office where the payee resides, shall he enforced
through the county probation office. The court and the county
probation office shall follow the procedures established in this aet.

9. (New section) The Administrative Office of the Courts shall
have the authority to establish a schedule of the amount of arrear-
ages to be paid off in addition to the current amount. The schedule
shall include the payer’s income level and the amount of arvearages
in addition to any other relevant factors.

10. (New sectioﬁ) The Administrative Dirvector of the Courts
whenever possible shall, every calendar quarter, provide the Di-
rector of the Division of Taxation with a list, in a form and manner
preseribed by the Director of the Division of Taxation, which shall
contain the name and social security number of cvery person ordered
to assign income who has defaulted on his or her alimony, main-
tenance or child support payments and who has not notified the
appropriate county probation office of the current employer.

11. Section 6 of P. I.. 1980, ¢. 48 (C. 54:1-60) is amended to read

as follows:



6. Upon making such comparison, the Dircetor of the Division
of Taxation shall provide to the Directors of the Divisions of
Public Weltare Fand¥, Unemployment and Disability Tnsurance
and the Administrative Director of the Courts the name, amount
of wages, social security number and employer’s name and address,
of each person whose social seeurity number appears on auy list
provided by either division or office and on the list of persouns to
whom wages were paid. The respective divisions shall investigate
and, if appropriate, take action against said person. The ddinin-
istrative Office of the Courts shall use the information provided by
the Director of the Division of Taxation to effectuate an tncome
assigmment through the appropriate county probation office.

12. Section 9 of 17, L. 1980, ¢. 48 (C. 54:1-63) is amnended to read
as follows:

9. Notwithstanding the provisions of R. S. 54:50-8 and R. S.
54::50-9, the Division of Taxation or its employees may make only
those disclosures to officers or employees of the Division of Public
Welfare in the Department of TTuman Services, county welfare
hoards [andj, the Division of Unemployment and Disability Tu-
surance in the Department of Labor and Industry and the Admin-
istrative Office of the Courts required to impliment the provisions
of’ this act; provided, however, that no disclosure may he made to
any receiving agency herein with respect to Ifederal tax informa-
tion obtained divectly from the Internal Revenue Scervice pursunant
to agreement except with the consent of the Tnternal Revenue
Service,

13. P. L. 1977, ¢. 292 (C. 2A:17-50.1 et seq.) is repealed.

14. This act shall take effect 120 days after enactinent.

STATEMIENT
This bill provides for an automalic assignment of income as

part of any muaintenance, alimony or child support order. The

assignment takes efteet when the payer fails to make a payment



within 2 weeks of its due date. The employer is required to deduet
the current payment plus a portion of the arrcarages and forward
the amount to the county probation office. The cmployer may
receive $1.00 for expenses which may be dedueted from the money
paid the employee. If extraordinary circumstances prevent the
payer from making a payment, an appeal procedure is provided to
hold the assignment in abeyance until the court makes a determi-

nation. The county probation office may enforce the income assign-

On the recommendation of the ("ommission on Sex Discrimination
in the Statutes this legislation was proposed to provide a new
remedy for a serious problem. The number of parents who default
on their child support paymeunts, leaving the other parent with the
burden of supporting a family, has reached a critical level. As a
result of runaway parents many families are forced to go on
welfare ; this primarily affects women since they are the traditional
care-takers of children. It has been said that sinee women can earn
only 59% of what men earn given equivalent Ievels of education,
the surest route to poverty is for a household to lose its male
breadwinner. The severe earning gap between men and women is
the consequence of firmly rooted biases in our social, educational
and economic institutions. By strengthening the child support
enforcement system, however, we are taking an immediate step
towards narrowing the enormous gap in ecconomic well-being
between children who live in female-headed households without
support from their fathers and children who are still supported by
their fathers.

In New Jersey over 200,000 women are on welfare. Despite the
fact that the State will receive upwards of $1%.5 nillion this year
in recoveries from the New Jersey Title iV-D Program for AFDC
families, an estimated $270 million has gone uncollected since the
program began in late 1975. The State share of these overdue pay-

ments is $101.25 million.



Under the current New Jersey law a parent has to go to court
and get an order to garnish the wages of the defaulting spouse after
un alimony, maintenace or child support payment is 45 days over-
due. But what frequently happens is thut an absent parent will
wait until the end of the 45 days and make a token payment, thus
preventing the court from garnishing the salary. Another 45 days
must elapse before his wages can be touched. Then the cycle of
evasion can start again. This legislation repeals the existing law
and institutes a more effective and efficient system. Under the
income assignment concept there is no delay created by scheduling
new court appearances and needless paperwork is eliminated,

In 1977 Wisconsin successfully enacted an income assignment
law, after which this bill is modeled. Within the first months after
its enactment the amount of Wisconsin’s collections increased
dramatically. This legislation attempts to improve the problem of

support enforcement by establishing a new, viable approach.






APPENDIX D

ASSIEMBLY COMMIUTTICE SUBSTITUTE FOR

SENATE, No. 1508

STATE OF NEW JERSEY

ADOPTED JUNE 22, 1981

AN Acr concerning income execution, supplementing chapter 17
of Title 2A of the New Jersey Statutes, amending and supple-
nmenting the “Wage Reporting Aet” (P. 1. 1980, c. 48) and re-
pealing P. L. 1977, e. 292.

BE 11 exactEDd by the Senate and General Assembly of the State
of New Jersey:

1. (New section) This act shall be known and may he cited as
the “New Jersey Support Enforcement Act.”

2. (New section) [ivery order of a court for alimony, mainte-
nance or child support payments shall include a written notice to
the payer stating that the order may be enforced by an income
execution upon the commissions, earnings, salaries, wages and
other current or future income due from the payer’s employer or
suceessor employers.

3. (New section) The payee or the county ageney administering
Title IV-D of the Federal Social Security Act on behalf of the
payee, may apply to the county probation office of the county in
which the payer resides for an income execution after the paver
has failed to make a required alimony, maintenance or child sup-
port payment within 25 days of its due date. Subject to the pro-
visions of section 4 of this act, the income execution shall take
effeet as and when provided hy the county probation office.

4. (New section) a. The county probation office shall notify the
payer of the application for income execution by certified or regis-

tered mail with return receipt requested to the last known address.

New Jersey State Library



The notice shall be postmarked no later than 10 davs after the
date on which the application was filed, and shall inforn the payer
that the execution shall take effeet 20 days after the postmarked
date of the notice unless the payer requests a court hearing. The
payer may, hefore the effective date of the exceution request a court-
hearing on the issue of whether the income exeution should take
effect and the amount and schedule of arrearages. The court hear-
ing requested under this section shall be held within 30 days after

the date of the request. At the hearing the bhurden shall be on the
payer to demonstrate good cause why the income execution, in-

cluding the amount or sehedule of arrearages, should not take cffect.
Payment of arrearages after the due date shall not he good cause.

b. The county probation department shall prepare the execu-
tion which shall include the wnount of the monthly payments set
forth in the order and where appropriate a schedule of pavinents
towards the arrearages due at the time the exccution takes effect
in accordance with the provisions of this act. Tf the cowrt modifies
any alimony, maiutenance ov child support order hased upon
changed cirenmstances, the income execution amount shall also le
changed accordingly. This inconie execution shall have priorviiy
over any other executions.

¢. An execution made under seelion 3 shall econtinue o full foree
and effect until such time as a court order to the contrary is
entered upon a showing of good cause.

5. (New scetion) An execution made under section 3 of this act
shall be hinding upon the employer and successor emmplovers |
week after service upon the emplover hy the county probation office
of a true copy of the execution and annexed to a copy of the order
Ly personal service or hy registered or certified mail with return
receipt requested until further order of the court. Wor cach payv-
ment, the employer may receive $1.00 which shall bhe dedueted
frem the emplovee’s salary in addition to the amount of the support
order.

6. (New section) The cmiplover mayv not use an exeention as a
hasis Tor the discharge of any emplovee or for any disciplinary
action against the employece. An employer who discharges orv dis.
ciplines an employee in viclation of this ot or who diseriminates
i hiring because of o income exeeution or a potential exeention
is n disorderly person.

7. (New section) Tu evary award fer & vicoy, tward-nance or



child support payvments the judgment or order shall provide that
paviments be made through the probation office of the county in
which the payer resides, wnless the conrt, for good cause shown,
otherwise orvders. Upon the signing of an order or judgment
allowing alimony or support or hoth through the eounty probation
office the court shall send to the county probation office a statement
with the addresses, telephone numbers, social security numbers
of both parties and the name and address of the payer’s place of
cmplovment. Wach judgment ov order for alimony, maintenanee
or child support shall inelude an order that the payver and payee
notify the appropriate county prohation office of any change of
employer or change of address within 10 days of the change. Ifail-
ure to provide this information shall he considered a violation of
this order. When a county probation office is unable to locate the
payer’s current employer in order to effectuate an income execu-
tion under this act, the office is authorized to utilize the procedure
established in the “Wage Reporting Aet,” P. L. 1980, c. 48
(C. 54:1-55 et seq.).

8. (New section) Subject to the provisions of section 4 of this
act, a person already entitled to payments under any alimony,
maintenance or child support order issued prior to the effective
date of this act or the county agency administering Title TV-D
of the Federal Social Security Act on hehall of sueh payee may
apply to the appropriate county probation office for an income
exceution order in accordanee with the provisions of this act. .\
payee who does not receive payments made through the county
probation office shall file an affidavit when applying for the exc-
cution stating that the payment was not made within 25 davs of
its duc date. Alimony maintenanee or child support payments not
presently made through the countly probation office shall he so
made upon application of the payee unless the payer upon appli-
cation to the court shows gocd cause to the contrary.

"The court and the county probation office shall follow the pro-
cedures established in this act.

9. (New scetion) The Administrative Director of the Courts
whenever possible shally every calendar quarter, provide the Di-
rector of the Division of Taxation with a list; in a form and manner
preseribed by the Divector of the Division of Taxation, which
shall contain the name and social security number of a person

subject to an income execution and who cannot be located by the



appropriation county probation office of the payer to effcctuate
the execution.

10. Section 6 of P. L. 1980, c. 48 (C. 54:1-60) is amended to
read as follows:

6. Upon making such comparison, the Director of the Division
of Taxation shall provide to the Direetors of the Divisions of ’ublic
Welfare, Unemployment and Disability Insurance and the Admin-
istrative Director of the Courts the name, amount of wages, social
security number and employer’s name and address, of each person
whose social security number appears on any list provided by
cither division or office and on the list of persons to whom wages
were paid. The respective divisions shall investigate and, if ap-
propriate, take action against said person. The Adwministrative
Office of the Courts shall use the information provided hy the
Director of the Division of Taxation to ceffectuate an income exe-
cution through the appropriate county probation office.

11. Seection 9 of P. L. 1980, ¢. 48 (C. 54:'-(3) is amecunded to
read as follows:

9. Notwithstanding the provisions of R. S. 54:50-8 and R. S.
54:50-9, the Division of Taxation or its employees may make ouly
those disclosures to officers or employees of the Division of Public
Welfare in the Department of [Hwuman Services, county welfare
boards, the Division of Unemplovment and Disability Tnsurance
in the Department of Labor and Industry and the Administrative
Office of the Courts required to tmplement the provisions of this
act; provided, however, that no disclosure may be made to any
receiving agency herein with respeet to Federal tax information
obtained directly from the Internal Revenue Service pursuant to
agreement except with the consent of the Internal Revenue Serviee.

12. (New section) An income execution order against a payer
pursuant to this act may be docketed in any other court and from
the time of its docketing, the exccution order shall have the same
force and operation as an order of the court in whieb it is docketed,

13. P. L. 1977, ¢. 292 (C. 2A:17-36.1 et seq.) is repealed.

14. Thig act shall take effect 130 days after enactiment.




APPENDIX E

AN ACT concerning the care and custody of children and
revising parts of the Statutory Law.
BE IT ENACTED by the Senate and General Assembly of

the State of New Jersey:

1. R. S. 9:2-3 is amended to read as follows:

9-3. When the parents of [minor childtmﬂ\liv ) 14
sepm ately, or are about to do so, the Superior ™~~~ ~"TTTTTTT a_minor chil
Court, in an action brought by eil (her parent, shall
have the same power to make judgments or orders
concerningltheiyfeare, enstody, education and main-

: ngfet viiose paremls axe . a minor child
divoreed. ['l,‘he minor child when in the actual care

and custody of the mother in such cases, shall not
be faken by the father of such child foreibly or
against the will of the mother from her ('usiodv
and the court having jurisdiction in the premises
shall have authorily to make such orders and judg-
ments as will proteet the mother in the maintenance
of such control and custody until otherwise ordered

by the conrt having jurisdiction]  yntil the court

determines the custody of the child and

unless the parties agree otherwise, the

parent who has been the primary physical care-

taker of the child prior to separation shall have

custody of the child. ©No child shall be taken

forcibly or against the will of the parent hav-

ing custody by the other parent without a court

order .‘= g Jf'l.heﬁninor child

menccment of tho achon tcachul ihe age ()f SIX-

teen years, and if it is lolnmontml {o the court by

aMlidavit or under oath that evidenee will be 'u](lu('(‘d

involving the moral turpitude of either parent, o

ol'Csuclﬂ111_111(;1__(;1111(1 )_1___(111_1_(_1}_01 _g)_l_lll_._li;_eyl_(l_egc_o_ __________ the
nput'ltl()n or qocm] stdndmn 01 Hlf‘ childfor (’hlld

ref, then the court shall admit to the hearing of

sueh ease onlyv sneh persons as are diveetly infer-



ested in the matter then being heavd. The records
of such proceedings, including all papers filed with
the court, shall be withheld from indiseriminate
public inspection, but shall be open to inspeclion by
the parents, or their altorneys, and to no other
personfov personsjexcept by order of the court
niade for that purpose.

2. R. S. 9:2-4 is amended to read as follows:

9:2—4.{in.nxaking an order or judgment relative to the custody
of the children pending a controversy between their parents, or in
regard to their final possession, the rights of both parents, in the
absence of misconduct, shall be held to be equal, and they shall be
equally charged with their care, nurture, education and welfare,
and the happiness and welfare of the children shall determine the
custody or possession. If a child is of sufficient age and capacity to (ROMAN EXCEPT
reason so as to form an intelligent preference as to custody, the WEERE UNDER-
court shall consider and give due weight to his wishes in making LINED)
an award of custody or modification thereof.

The court may make the necessary orders and judgments from
time to time in relation to such custody or possession, but the
father, as such, shall not have preference over the mother as to
the award of custody of such minor child if the best interests of the
child otherwise mayv be protected, and in no case shall the court
having jurisdiction in this State over the person and custody of any
minor permit such child to be removed from this State where the
mother or father resides in this State and is the suitable person
who should have the custody of such child for its best welfare.]

In any proceeding involving the custody of

a minor child, the rights of both parents shall

be equal and the court shall enter an order award-

ing either:

a. Joint custody of a minor child to both parents,

with an equitable sharing of living experience in

time and physical care, except joint legal custody

may be awarded without joint physical custody. The

court shall order joint custody when it is requested

by both parents unless it is conlrary Lo the best

interests of the child; or

—9o_



b. Legal and physical custody to one parent with

appropriate visitation for the noncustodial parent.

In making an award of custody, the court shall

consider various factors, including parental desire

for joint custody; the parents' ability to agree,

communicate and cooperate in matters relating to the

child; the interaction and relationship of the child

with its parents and siblings; the safety of the child

and the safety of either parent from physical abuse by

the other parent; the preference of the child when of

sufficient age and capacity to reason so as to form an

intelligent decision; the needs of the child; the sta-

bility of the home environment offered; the quality and

continuity of the child's education; and the fitness of

the parents. A parent shall not be deemed unfit unless

the parent's conduct has a direct adverse effect on the

child.

The court, in determining the physical custody

element of a joint custody award, shall consider, but

not be limited fo, the following factors: the geographi-

cal proximity of the parents' homes, the financial re-

sources of the parents, their employment responsibilities,

and the age and number ol the children.




3. Section 1 of P.L. 1955, c. 232, (C.0:2-13) is

amended to read as follows:

1. For the purposes ol this aef, the following
words and phrases, unless otherwise indicated,
shall be deemed to have the following meanings:
(a) The phrase “approved ageney’ means a
legally constituted ageney having its principal office
within or without this State, which has been ap-
proved, pursuant to law, to place children in New
Jersey for purposes of adoption.
b) The word ““child’ means any person under
[21years olage. 18
¢) The word “custody’ means continuing con-
trol and authority over the person of a child, estab-
lished by natural parenthood, by ovder or judgment
of a court of competent jurisdiction, or by written
surrender to an approved agency pursuant to law.

(d) The phrase ‘‘forsaken parental obligations”’
means willful and continuous neglect or failure to
perform the natural and regular obligations of care
and support of a child.

(e) The phrase ““mentally incompetent’” means
inability to understaud and discharge the natural
and regular obligations of carve and support of a
child by veason of mental disease, feebleness of
mind, or habitual intemperance.

(f) The word ‘“‘parent,”” when not otherwise
deseribed by the context, means a natural parvent
or parent by previous adopf;ion{ but the word
parent shall not include the father of an illegitimate
chile

(g) The word “*may” shatl be construed to be
permissive and the word ““shall’* shall be construed
to be mandatory.

.



1. Sccetion 7 of P.L. 1955, ¢. 232, (C.9:2-19) is
amended to read as follows:

7. Il the court shall determine that custody of the
child has been surrendered as provided in Article
Il of this act, the couitt may declarve that the person
making such surrender shall have no further right
to custody of the ehild. If the court shall determine
that a parent of the child is dead, or mentally
incompetent, or has forsaken parvental obligation,
or has been divoreed by the other parent on
grounds of adullery, dexertion or extreme cruelly,
the court may deelare that such parent shall have
no further right to custody of the ehild. [If the
court shall determine that the child is illegitimate,
the court shall deelare that the father, and the
hushand of the mother il she be guarried, shall have
no right to custody of the ehild.y If the court shall
determine that a custodian or guardian has been
appointed for the child, but that such custodian or
guardian has willfully and continuously negleeted
or Tailed fo discharge the responsibilities of sueh
appointiment, the court may declare that such
custodian or guardian shall have no further control
and authority over the persgon of the ehild.



R. S. 9:6-3 is amended to read as follows:

9:6-3. Any parent, guardian or person having
the care, custody or control of any child, who shall
abuse, abandon, be cruel to or neglectful of such
child, or any person who shall abuse, be cruel to or
neglectful of any child shall be deemed to be guilty
of afmisdemeanor and, upon conviction thereof,
shall be fined not exceeding five hundred dollars
($500.00) or by imprisonment with or without hard
labor, as the court may direct, for a term not ex-
ceeding three years, or bothf If a fine be imposed,

A~ -G A0R DE AP, crime of the

the court may direct the same to be paid in whole
or in part to thefwife] or_to the guardian, custodian
or trustee of such Minor child or children; pro-
vided, however, that whenever in the judgment of
the court it shall appear to the best interest of the
child to place it in the temporary care or custody
of a soclety or corporation, organized or incor-
porated under the laws of this State, having as one
of its objects the prevention of ¢ “1elty to children,
and the society or corporation is willing to assume
such custody and control, the court may postpone
sentence and place the child in the custody of such
society or corporation, and may place defendant
on probation, either with the county probation of-
ficers or an officer of the society or corporation to
which the child is ordered, and may order the par-
ent, guardian or person having the custody and
control of such child to pay to such society or cor-
poration a certain stated sum for the maintenance
of such child. When, however, a child is so placed
in the custody of such society or corporation, and
defendant fails to make the payments as ordered
by the court, the court shall cause the arrest and
arraignment before it of such defendant, and shall
impose upon[him]the penalty provided in this sec-
tion.

fourth degree
----- parent

————— the defendant




R. S. 9:10-3 is amended to read as follows:

9:10-3.

A county school of detention shall be ar-
ranged and conducted so fir as practicable for
the safe custody of the inmates and so far as
duration of commitment permits for their train-
ing for good citizenship and self-support. There
shall be ample ground for farming or gardening
and shops or other means for industrial training
and ‘the institution shall be maintained or con-
ducted as a home.

To this end a superintendent and such teachers,
matrons, farmers and other employees shall be
employed by the board of directors as in their
judgment may be necessary for the proper main-
tenance of the school and grounds and the proper
care, instruction and training of the children.

The superintendent shall be a competent[male
or female]person of good moral character and
shall reside in the school. The superintendent or
principal teacher shall prepare and adopt a course
of study and training for the pupils of the school
subject to approval of the board of directors and
the state board of education. The teachers shall
have the qualifications and certificates of public
school teachers in the public schools of this state.
The principal teacher shall be the supervising
principal and the school shall be entitled to ap-
portionment of school moneys as a school district
under the supervision of a supervising principal.
The teachers and principals shall make such
reports and keep such records as are required in
other school districts in the county.

- - =~ — - =— ~ masters,

The superintendent shall employ, subject to the
approval of the board of directors, such additional
help as may be necessary for the maintenance of
buildings and grounds. The compensation and
terms of service of superintendent and other em-
ployees shall be fixed by the board of directors.
Whatever sum in addition to money received from
the state is necessary to operate the school shall
be_appropriated by theﬁ)oard of chosen freetjold-
the school's mongys on order signed by the presi- governing body
dent and secretary of the board of directors. of the county




7. R. S. 9:11-1 is amended to read as follows:

; 9:11-1. The judges of the[County[Court{ot]a_____. itting iv
Superior--—-------v counfy of the rst class, except in cg%nties c{:f tﬁz 2
first class having a population of more than 800,000
inhabitants, whenever in their judgment it shall be
hecessary or proper shall so certifyv to the[board

of chosen freeholderg-},\a_n_d_1_120_11_1]_3_0_11‘__app evalof _____ governing body
the need, the judges may appoint 5 personsfat least of the county

1 of whom shall be a womanJwho, together with
such judges and the judge of the juvenile and
domestic relations court. ex officio, shall constitute
a board to be known as the Board of Trustees of the
Youth House of the countyof .............. Such
appointees shall be formally approved by the
. ‘ board of chosen freeholdersihefore they enter upon
governing body----tfJ{scharge of Meir dutics: They shall hold office
of the county for 3 years and until their successors are appointed.
They shall receive no compensation. '
In counties of the first class having a’ population
of more than 800,000 inhabitants, in which there is
now established a parental school, under the pro-
visions of the act to which this act is an amendment,
and in all other counties of the first class having a
population of more than 800,000 inhabitants, when-
ever in its judgment it shall be necessary or proper,
the[board of chosen freeholders]shall appoint 8 —_____ governing body
personsf at least 1 of whom shall be a woman,)who, of the county
together with the judges of the juvenile and do-
mestic relations court, ex officio, shall constitute a
board to be known as the Board of Trustees of the
Youth House of the county of ... ... .. ... ...
They shall serve without compensation and shall
hold office for a term ol 4 years and until their suc-
cessors are appointed, except that of the 8 members
first appointed, 2 shall hold office for 4 years, 2
snall hold office for 3 vears, 2 shall hold office for &
vears, and 2 shall hold office for 1 year. The hold-
ing of any other public office by any member of said
board of trustees shall not be held to be incom-

board of trustees. A vacancy caused by death,
resignation or otherwise shall be filled by the board
of chosen freeholders for the unexpired term.



&, Section 25 of P.L. 1953, c¢. 9, (C.9:124-1) is

’

amended to read as follows:

county may establish, equip and maintain a home governing body

for the temporary detention of children, separated
entirely from any place of confinement of adults, to
be known as “The Children’s Shelter of

County,” which shall be conducted as an agency
for the purposes of caring for the children of the
county whose cases are pending before the juven-
ile and domestic relations court of the county or
who are homeless or abandoned, abused, neglected
or cruelly treated or who, being under 16 years of
age, are witness before such court or some other

court.

The[poard may appropriate sufficient funds for .
the purchase of property and the building or build-~ ~~~~ g(f)viﬁnlng bcgdy
ings and the furnishing of supplies and equipment o e county

therefor from the annual appropriations, or if they
consider the amount too great to add to the annual
appropriation, they may issue bonds for such pur-
pose.

The building may be built on property owned by
————————————————————— governing body

The[board]igay appoinl_a commitiee of 7 citizens _____ of the county
governing body
of the county, at least 2 of whom shall be women, of the count
who together with the judge of the juvenile an yl
domestic relations court of the county and ﬁhe

directorfofl the board of chosen {recholders as ex-
e N S DT R S -~- a member
officio members shall constitute the board of trus- —_—

tees of the children’s shelter. The board of trustees
shall make the rules and regulations for the man-
agement of the children’s shelter and the group-
ings of the children therein.

In any county in which a children’s shelter is or
shall be established and operated pursuant to this
section, solely for children who are homeless or
abandoned, abused, neglected or cruelly treated,
the[board of chosen freeholders]ymay, hy_resolu-_____
tion, determine to operate and manage such child-
ren’s shelter instead of appointing a board of trus-
tees for such purpose, in which case the[board of
chosen freeholderg"sllal_ljlagg and may exercise all .
the powers of a board of {rusfees as provided in~~~~~ governing body
this section. of the county

governing body
of the county




10.

enactment.

The shelter shall be in charge of a superinten-
dent, and the board of managers, or the/board of
chosen freeholder% as the case may be, shall have
authority to appvint the superintendent, and
other employees in like manner as other county
employees are appointed; the{board of chosen free-
holders} shall provide the funds for carrying on the
shelter"and for the betterments,” Improvements
and replacements that may be required, in the an-
nual appropriations, but money for new buildings
and the equipment thereof and other permanent

improvements may be raised by bond issue.

R.S. $:2-€ is repealed.

_____ governing vody
of the county

——--—-- governing body
of the county

This act shall take effect 20 days following

-10-



APPENDIX F

AN ACT concerning matrimonial actions and revising parts

of the Statutory Law.

BE IT ENACTED by the Senate and General Assembly of

the State of New Jersey:

1. N.J.S. 2A:34-13 is amended to read as follows:
" 2A:34-13. A [man]who has attained
the age of £18 years and a woman who has at- person

tained the age off16 years may prosccute or de-
fend any matrimonial action in person or by
attorney.

2. N.J.S. 2A:34-21 is amended to read as follows:

2A:34-21. _
i The court, upon or after granting a
divorce from the bonds of matrimony to either

spouse, may allowE:he wife Jto resume any name either spouse

— e oo . — w—

used b;&leﬂ before the mdlriage[ and may “als
order the wife to refrain from using the sur-
name of the husband as her name.] Or to

assume any surname.

3. N.J.S. 2A:34-23 is amended to read as follows:

2A :34-23. Pending any matrimonial action brought in this State
or elsewhere, or after judgment of divorce or maintenance, whether
obtained in this State or elsewhere, the court may make such order
as to the alimony or maintenance of the parties, and also as to
the care, custody, education and maintenance of the children, or
any of them, as the circumstances of the parties and the nature of
the case shall render fit, reasonable and just, and require reason-
able security for the due observance of such orders. Upon neglect
or refusal to give such reasonable security, as shall be required,
or upon default in complying with any such order, the court may
award and issue process for the immediate sequestration of the
personal estate, and the rents and profits of the real estate of the
party so charged, and appoint a receiver thereof, and cause such
personal estate and the rents and profits of such real estate, or

0 _ _ _ _ . Tthe spouse



so much thereof as shall be necessary, to be applied toward such
alimony and maintenance as to the said court shall from time to
time seem reasonable and just; or the performance of the said
orders may be enforced by other ways according to the practice of
the court. Orders so made may be revised and altered by the court
from time to time as circumstances may require. )

In al_l actions brought for divorce, divorce from bed and boara,
or nullity the court may award alimony which may be tem-

porary or permanent in natureto either party, and in so
doing shall. considerfthe actual need and ability to pay of the

partiesand]  put not be limited to the following

factorszthe duration Of the marriage.‘ , the age, physical and

emotional health of the parties; the standard of liv-

ing established in the marriage and the likelihood

that the party seeking maintenance can become self-

supporting at a reasonab’; comparable standard of

living established in the marriage and the likelihood

that the party seeking maintenance can become self-

supporting at a reasonably comparable standard of

living; the earning capacities, educational levels,

vocational skills, and employability of the parties;

the length of absence from the job market and custodial

responsibilities for children of the party seeking

maintenance; the time and expense necessary to acquire

sufficient education or training to enable the party

seeking maintenance to find appropriate employment; and

the history of the contributions to the marriage by each

party including contributions to the care and education

of the children and interruption of personal careers

or educational opportunities.




‘ In all actions for divorce
other than those where judgment is granted solely on the ground
of separation the court may consider also the proofs made in estah-
lishing such ground in determining an amount of alimony or main-
tenance that is fit, reasonable and just. In all actions for divorce
or divorce from bed and board where judgment is granted on the
ground of institutionalization for mental illness the court may con-
sider the possible burden upon the taxpayers of the State as well
as the ability of the plaintiff to pay in determining an amount of
maintenance to be awarded.

In all actions where a judgment of divorce or divorce from bed
and board is entered the court may make such award or awards to
the parties, in addition to alimony and maintenance, to effectuate
an equitable distribution of the property, both real and personal,
which was legally and beneficially acquired by them or either of
them during the marriage. However, all such property, real, per-
sonal or otherwise, legally or bemeficially acquired during the
marriage by either party by way of gift, devise or bequest shall (ROMAN EX-
not be subject to equitable distribution. except that interspousal CEPT WHERE
gifts shall be subject to equitable distribution. UNDERLINEL

(New Section) In making an equitable distribution
of property, the court shall consider but not be
limited to the following factors:
a. the duration of the marriage;
b. the age and physical and emotional health
of the parties;
c. the income or property brought to the marriage
hy each party;

d. the standard of living established during the

marriage;

e. any written agreement made by the parties be-
fore or during the marriage concerning an arrange-
ment for property distribution;

f. the economic circumstances of each party at the

time the division of property becomes effective;



the earning capacity of each party, including
educational background, training, employment
skills, work experience, length of absence

from the job market, custodial responsibilities
for children, opportunity for future acquisitions
of capital assets and income, and the time and
expense necessary to acquire sufficient educa-
tion or training to enable the party to become
self-supporting at a standard of living reasonably
comparable to that enjoyed during the marriage;
the contribution by each party to the education,
training or increac.d earning power of the other;
the contribution of each party to the acquisition,
dissipation, preservation, depreciation or ap-
preciation in the amount or value of the marital
property, as well as the contribution of a party
as a homemaker;

the sources of income of both parties, including
but not limited to medical, retirement, insurance
or other benefits, whether vested or unvested;
the tax consequences of the proposed distribution
to each party;

whether the property award is in lieu of or in

addition to alimony, maintenance or child support;



m. the current value and income producing capacity
of the property;

n. the need of a parent who has physical custody of
a child to own or occupy the marital residence
and to use or own its household effects;

0. the debts and liabilities of the parties; and

p. such other factors as the court may deem relevent.

The provisions of an agreement made by the parties be-
fore or during the marriage concerning an arrangement
for property distribution shall be incorporated in the
court's order for equitable distribution except where

the terms are inequitable to either party.

It shall be presumed that each party made a substantial
contribution to the acquisition of income and property

while the party was married.

5. N.J.5. 2A:34-24 is amended to read as follows:

2A:34-24. It
a (husband, without justifiable cause,]shall _ __ _ _ _ spouse
abandon his wife or separate Eﬂmselﬂfrc;}l\ Gaerlh_ . t___——_l‘rl) e other spouse

and E:‘efllxse or neglect to maintain and provide
for fher,] the court may order suitable support
and mraifitenance to be paid and provided by the” — ~~ that spouse
husband}for the[wife g_.ng[h_e_r children, or any of = _ _ _ _. other spouse
e, by their marridfe, of (Ve maTe T OS] L _ . YEeir
property and for such time as the nature of tne™ - _
i case and circumstances of the parties render
suitable and proper. The court may compel the
defendant to give reasonable security for such
maintenance and allowance and may, from time
to time, make further orders touching the same
as shall be just and equitable and enforce such
judgment and orders in the manner provided in
. fsgctprg\zmu—zs [of this titigl [During the time
such maintenance shall be allowed, the husband
shall not be chargeable with the debts of the wife:]

spouse- ~
the spouses --




6. The title of P.L. 1954, c. 187 (C.2A.34--24.1)

is amended to read as follows:

Ax Acr concerning support and maintenance of
spouse _ . . - . E;Viﬁqland children and supplementing chapter 34
of Title 2A of the New Jersey Statutes.

7. Section 1 of P.L. 1954, c. 187 (C.2A:34-24.1)

is amended to read as follows:

1. When a [husband Jhas secured a judgment or

decree of dixg)jrce, val%tEr“anaufe _gf" fgf&ﬁ— Ged — T~ T =Rouse

and board, or of nullity or annulment of marriage,

in an action whether brought in this State or else-

[where, wherein jurisdiction over the person of the

wifelwas not obtained, the court may make the same

ordelig 2nd judgments touching The swiable sap-~ ~~ — ~— 2Lher spouse

port and maintenance todbe paiqf ﬁa;nd providedfby

thethusband/ or to be made out of hisJproperty, for '
SPOUSE = pe ifela_n-ﬁ]er children, or any ot eﬁflﬁf thelr - t?e spouse &
other Spous€- - w,3,¥14¢8 and tor such iime, as the nature of the ~ ~ ~ their
case and circumstances of the ‘arties render suit-
able and proper, pursuant to_the provisions of[the

statute hereby supplemented/notwithstanding the _ _ _chapter 34 of

securing of such judgment or decree. of Title 2B of
the New Jersey
Statutes

8., N.J.S. 2A:34-25 is amended to read as follows:

2A:34-23. It

after the judgment of divorce(the wife)fha_l_ll re- 4 former
marry, the court shall not make any order as to Spouse

__the,alimony of/such wifejgxgept that upon _appli-__ e e = ee — — the spouse

permanent or - A
cation of the [former hus ang onnotice andon __ __ . _ j o
w proof of the marriage of the"former-[wife after___ e g‘iglelg = spouse
the judgment of divorce, the court shall Modify Spouse
any order or judgment as to thejalimony of the — permanent
former [wifel by vacating and annulling any and_ -~ __ _ ~ Sbouse

all provisions in any such order or judgment, or
both, directing the paf'ment of money for the

support of the former wife% _ The remarriage spouse

of a former spouse receiving temporary

alimony shall not be cause for termina-

tion of the temporary alimony by the

court unless the payer gspouse cemonstrates good

cause to the contrary.




9. N.J.S. 2A:34-26 is amended to read as follows:

2A.:34-26. When a (hus- .
band{cannot be found within this state to be_ __(. _______ spouse
served” with process, [hls]aestate property “and .
effects within this state and the renfs and profits — — — — — 7~ the spouse's

thereof may be attached to compe! [hisl‘appear- the spouse's

which may be made in the action.

Where the proceedings are by process of at-
tachment and the defendant does not appear, the
judgment shall be enforceable only out of and
against the property attached.

10. This act shall take effect 90 days following

enactment.






APPENDIX G

AN ACT concerning children born out-of-wedlock, and amending

P.L. 1977, ¢.412, R.S. 26:8-40 and P.L. 1960, c.142.
BE IT ENACTED by the Senate and General Assembly of the

State of New Jersey.

1. Section 44 of P.L. 1977, c.412 (C. 3A:2A-41) is

amended to reau as follows:

44. If, for purposes of intestate succession, a relationship of
parent and child must be established to determine succession by,
through, or from a person.

a. The relationships and rights of an adopted minor child shall be
those as provided by section 14 of P. L. 1977, c. 367 (C. 9:3-50),
and the relationships and rights of an adopted adult shall be as
provided in N. J. S. 2A:22-3.

subsection  _ b. In cases not covered by,a., a person[l_)orn out of wedlock is a

child of the mother. That person is also a child of the father, if:

(1) The natural parents, before or after the birth of the child,
participated in a ceremonial marriage or shall have consummated
a common-law marriage where such marriage is recognized as
valid in the manner authorized by the law of the place where such
marriage took place, even though the attempted marriage is void;
or

(2) The paternity is established by an adjudication before the
death of the father or is established thereafter by clear and con-
vineing proof, except that the paternity established under this
subparagraph is ineffective to qualify the father or his kindred to
inherit from or through the child unless the father has openly
treated the child as his, and has not refused to support the child:l

is the child of its natural parents regardless of

their marital status. The parent and child relation-

ship may be established by proof that parentage has

been acjudicated under prior law; under the laws

governing probate; by an order of a court of com-

petent juristiction in another state or pursuant




to the "New Jersey Parentage Act," P.L. ., C,

(now pending before the Legislature as Senate

Committee Substitute for Senate Bill No. 3047 of

1081) .

R.S. 26:8-40 is amended to read as follows:

26:8—40[YVhen a child born out of the bonds of
matrimony has been legitimated by the marriage of
its natural parents as prescribed by law and there
shall be submitted to the State registrar proof of
the marriage of the parents, the State registrar
shall be authorized to accept from the father of the
child a correction or amendment to the original
birth record giving the child the father’s surname
and adding to the record the information concerning
the father, now required by law upon birth cer-
tificates. Such corrcction or amendment shall be
made under oath by the father. If the father is
deceased and documentary proo” of such decease is
submitted, the correction or amendment may be
accepted if made under oath by the mother provided
that the mother was unmarried at the time of the
birth or, if married, that a court of competent juris-
diction has ruled that the child was not a child of
said marriage, and further provided that there is
submitted acceptable proof that during his lifetime
the husband publicly or in writing recognized the
child as his issue. After the acceptance of such a
correction or amendment no information regarding
the illegitimacy shall be disclosed. ]

a. The State registrar shall amend the original

birth record of a child born out of wedlock to change

its surname on the request of both natural parents

or the child who is eighteen years of age or older

and on proof under oath of the marriage of its natural

parents. If one of the parents of the child is deceased,




the State registrar shall amend the record on proof

under oath, by the surviving parent or guardian or

the child who is eighteen years of age or older:

(1) of the death of the other parent and (2) that

the male parent was presumed to be the child's natural

father nursuant to the "New Jersey Parentage Act,"

PL. . . ., c. . . . (C, . . . ) (now pending before

the Legislature as Senate Committee Substitute for

Senate Bill No. 3047 of 1981).

b. When parentage is adjudicated by any court,

the State registrar shall amend the birth record to

conform it to the court decree or make any other

necessary changes pursuant to a request by the parent

to whom custody has been awarded, the child's guar-

dian or the child who is eighteen years of age or older.

A request for amendment shall be made under oath by the

parent, guardian or the child who is eighteen years of

age or older and shall be accompanied by a copy of the

court decree.




3.

Section 1 of P.L. 1960, c. 142

is amended to read as follows

ang a declaration
signed by the pre-
sumed father setting
forth his approval
of the name change.

4.

enactment.

1. Whenever the_lnother of a child horn out of

wedlock , who has the same surname as the

, (C.26:8-40.

mother, and who has no presumed natural

11)

father pursuant to the '"New Jersey Parentage

Act," P.L. . . ., ¢. . . . (now pending be-

before the Legislature as Senate Committee

Substitute for Senate Bill No. 3047 of 1981),

or the presumed father does not oppose the

name change,

marries a person who is not the father of
said ¢hild, thesu1na1neof<ald<Jnhlnnn he changed
to the surname of the husband . the mother H\
submitting proof of such marriage to the Stato
Registrar ot Vital Statisties or to an\ local regis-
trar of vital stafistics accompanied by a declara-
tion, signed by said mother and her Lushand and
achno“lelﬂod or proved in {lic manner required
by law for deeds to real estate, setting forth that
1he\ desirve the surname of said th](] to he (hdﬂ“(‘d
to_that of the_hughapd_of said mothey. Upon the
receipt of such proof and declaration’the surname
of said child shall be so changed and the State
Registrar and any local 1001511a1 of vital statisties
is authorized to a0001Njf1(nn the said mother and
lier hushand a correction or amendment to the
original birth record giving the child the said hus-
1)an(ls surname. }\n\ decla1at10n,qulnlutted to the
State Registrar or to any local registrar pursuant
to this soctlon shall be filed with the original birth
record of said child.

This act shall take effect 90 days following



AN ACT

APPENDIX H

concerning marriages and marricd persons, revising parts

of the statutory law and supplementing Chapter 2 of Title

37 of the Revised Statutes.

BE IT ENACTED by the Senate and General Assembly of the

State of New Jersey:

1.

R.S. 37:1-3 is amended to read as follows:

37:1-3. The
licensing officer shall issue the license which shall
“be obtained: .
a. Tny the municipality of this state in which{fhe
lmnmaggmngmpuwwmdnmukmqmﬁmeg _______________ either
b{in the municipality in which the male party —
resides, if the female party is a nonresident of
this state; or

c]In the municipality in which the proposed
marriage is to be performed, if both parties are
nonresidents of this state.

R.S. 37:1-6 is amended to read as follows:

37:1-6. A marriage license shall not be issued to a minor under
the age of 18 years, unless the parents or guardian of the minor, if
there be any, first certify under their hands and seals, in the
presence of two reputable witnesses, their consent thereto, which
consent shall be delivered to the licensing officer issuing the license.
If the parents, or either of them, or guardian of any such minor
shall be of unsound mind, the consent of sueh parent or guardian
to the proposed marriage shall not be required.

When a minor is under the age of 16 years, the consent required
by this scetion must be approved in writing by any judge of the
EmuMycmntofﬂmcoum%%gggngyguﬁjhgHgggﬂgggdggmgﬂgl_Superior Court
relations court of the cdunty. Said approval shall be filed with
the licensing officer.

The licensing oflicer shall transmit to the State Bureau of Vital

him in the same manner and subject to the same penalty as in the tion
case of certificates of marriage and marriage licenses. -
[jf any such male applicant for a license to marry shall be a

minor under the age of 18 yecars, and shall have been arrested

on the charge of sexual intercourse with a single, widowed or
divorced female of good repute for chastity who has thereby
become pregnant, a license Lo marry the female may be inunediately

issued by any licensing officer to the minor upon his application
{herefor, without the consent or approval required by this section_.]

New Jersey State Library



3. Section 1 of P.L. 1938, c¢. 126 (C.37:1-20) is

amended to read as follows:

1. Before any ‘person, who now is or may here-
after be authorized by law to issue marriage li-
censes, shall issue any such license, each applicant
therefor shall file with him a certificate signed by
a physician licensed to practice medicine and sur-
gery in all"its branches in this State or any other
State or in any other territory of the United States,
or the District of Columbia, or by a commissioned
medical officer on active duty with the Armed
Forces of the United States or with the Public
Health Service, which certificate shall state that
the applicant has submitted to an approved sero-
logical test for syphilis and that, 1. the opinion
of such physician, the applicant either is not in-
feeted with syphilis or 1s not in a stage of that
disease which is likely to become communicable.
The physician signing such certificate shall set
forth his office address therein and such certificate
shall be valid for thirty days from the date of the
approved serological test.

A physician licensed to practice medicine and
surgery in all its branches in this State may submit
to the person authorized by law to issue marriage
licenses, in lieu of such certificate, a statement over
his signature that Ehe female applicant for the
license is near the termination of her pregnancy
orfthe death of one or hoth applicants is imminent
and that he has taken blood samples adequate for
serological testing from such applicant or appli-
cants, excepting those whose death is imminent,
and forwarded same to the State Department of
Health laboratoryJin which case a certificate shall
not be required of such applicant or applicants
prior to issuance of a license.



R.S. 37:2-8 is amended to read as follows:

37:2-8.
For all torts committed by a married
[roman], damages_may _be_recovered_from [herf === -oonoon---- the person
alone, anéﬁmer husbandlghgll_ not be responsible _ __ _ %ﬂ‘@“son's spouse
therefor, except in cases wherelhefwould be jointly THe Spouse
responsible with[her f the marriage did not exist. the spouse
A the person

(New section) An individual is guaranteed rights
in every area of law without regard to sex or marital
status, except as otherwise provided in this act.
Nothing in this act should be construed to revive

common law disabilities ktased on sex or marital status.

{(New section) A husband and wife have the power to
contract with each other and sue or be sued by one
another. The spouses shall not enter into an employer-
employee agreement with each other for marital or

domestic services in their own home.

(New section) a. A spouse shall not be liable for
the debts of the other spouse contracted prior to

their marriage.

b. A purchase made by a spouse in the spouse's own
name shall be presumed, in the absence of notice to
the contrary, to be made by that spouse as an individual

and that spouse shall be liable for the purchase.

¢. Notwithstanding the provisions of subsection b.

of this section, it shall be the duty of both spouses
to support their family, and both shall be liable for:
(1) reasonable and necessary medical and dental ser-

vices rendered to either spouse or their minor children;

-3-



10.

(2) the cost of any dwelling unit actually occupied

by the husband and wife as a residence and reasonably
necessaryv to them for that purpose; (3) any article
purchased by either spouse for the reasonable and

necessary support of the family.

d. A spouse who abandons the other spouse is l1iable
for the reasonable support of that spouse during the

period of abandonment.

e. No action may be maintained against a spouse under
the provisions of this section, either during or after
any period of separation from the other spouse, for
any liability incurred by the other spouse during the
separation if, during the separation, the spouse who
is liable for the support of the other spouse has

provided that spouse with reasonable support.

(New section) The wages and earnings of a married

person are that person's separate property. Nothing
in this section shall affect the duty of both spouses
to support their family pursuant to section 7 of this

act.

The following are repealed: R.S. 37:2-1 through R.S.
37:2-3, R.S. 37:2-5 through R.S. 37:2-7, R.S. 37:2-9,

R.S. 37:2-11 through R.S. 37:2-16, P.L. 1945, c. 130
(C.37:2-16.1 and C.37:2-16.2), R.S. 37:2-17,

R.S. 37:2-17.1, R.S. 37:2-18, P.L. 1953, c¢. 352

(C.37:2-16.1), and II.S. 37:2-19 through K.S. 37:2-20,

This act shall take effect 90 days following en-

actment.



APPENDIX I

AN ACT concerning public assistance and revising parts
of the Statutory Law.

BE IT ENACTED by the Senate and General Assembly of the

State of New Jersey.

1 R.S. 44:1-11 is amended to read as follows:

44:1-11. The welfare board shall be composed of not less than
five nor more than seven citizens of tho county or munlclpa}ltles
participatingf at least two of whom shall he women to be appointed '
by theﬁoard of chosen freeholderg, who, with two gnamdrmem;-&wernlng
bers of the board of chosen freeholders and the county quuster, body of
when not serving as superintendent of welfare, as ex-officio mem- The county
bers, shall constitute the county welfare board and managers of
the welfare-house. The holding of any other office b a membex: of
the welfare board §h_a_11_110_’c_0911§tit111‘»eﬁ _dl_hqlding.aﬁmcompatlblen_ —office
2 T with/ higoffice as member of the welfare Loard.
the member's —-------= -3

2. Section 2 of P.L. 1940, c. 119, (C.44:1-30.2) is

amended to read as follows:

2. Every county welfare board, operating under
chapter one of Title 44 of the Revised Statutes,
shall require, as a condition to the admission of
any person to the county welfare-house, that all or
any part of the property, either real or personal,
of such person, either presently owned or which
may subsequently be acquired, be pledged to said
county welfare board as a guaranty for the reim-
bursement of the cost of the care and maintenance
of such person at the county welfare-house, and the
total amount of the cost thereof shall become a lien
upon any lands owned or to be owned by such per-
son, which lien shall have priority over all unre-
corded encumbrances. The county welfare board



3.

follows:

shall take from each applicant a properly acknowl-
edged agreement to reimburse for all benefits fur-
nished, and pursuant to such agreement said appli-
cant shall assign to the welfare board, as collateral
security for such benefits, all or any part of his
real and personal property and insurance when the
terms of the policy so permit, as the board shall
specify.

The agreement to reimburse shall contain a re-
lease of dower or curtesy, as the case may be,,of
the spouse 6f the person so benefted, and such
release shall be as valid and effectual as if the
spouse had joined the applicant in a conveyance of
the property to a third person; the maintenance
and support furnished shall be good and valuable
consideration therefor.

R.8. 44:1-43 is amended to read as

44:1-43.

In the event of the adoption
by a majority of the legal voters qualified to vote
on the proposition in each such county, or in such
counties as shall so elect if the resolutions so
provide, there shall be constituted and appointed
at a joint meeting of the respective boards of
chosen freeholders concerned therein a district
welfare board of five persons, citizens of the dis-
trictfitwo of whom shall be womenawho with the
directors of the respective boards of chosen free-
holders shall constitute the managers of the dis-
trict welfare-house. The members shall be elected,
as nearly as may be, so as to make the quota in
membership in the board equal in representation
from the counties concerned. They shall hold
office for five years, except that the first appoint-
ments shall be for one, two, three, four and flve
years, respectively, which terms as to duration
shall be in the order of the appointments as made
and indicated. Vacancies shall be filled for the
unexpired term only. The holding of any other
office by a member shall not be construed to be
the holding of an incompatible office.

~—— e - ——- and of the
elective
share



an overseer———-—-

the member-——-—-

5.

s

R.S. 44:1-75 is amended to read as follows:

141:1-75. No person shall be ap-
pointed as an overseer of a municipality unlessée]

shall: A ————— the person

a. Be a citizen of the state and the United

States;

b. Be able to read and write the English
language;

c. Be capable of making and keeping such
rcords and reports as are lawfully required of
imy, and

Jé.{Have such knowledge of the laws concerning
the relief and maintenance of the poor as may be
_atisfactory to the governing body of the munici-
pality in{flis urisdiction, and such governin body
may ascertaih such quafificafions of fhe applicants
by written and oral competitive examinations, con-
ducted by the state civil service commission pur-
suant to the general authority vested in it by
statute, and when the results of the examinations
have been ascertained the civil service commission
snhall certify to the governing body the lists of those
who are eligible for appointment as superintend-
ent, overseer or deputy, as the case may be.

Females, as well as males, of full age shall be
eligible to appointment as overseers.

In cities_governed by commissions under sub-
title 4 of[the title Municipalities and Counties
(540:70-1 et seq.), if a member of the governing
v, as the head of the department is overseer,
hg{shall not be subject to such qualifications after
examination as required in this section, but they
shall apply to other overseers and deputies.

R.S. 44:1-87 is amended to read

44:1-87.

When a person shall apply for relief{for himself])

oraanother to an overseer or deputy, the overseer

shall inquire into the facts, condifions and ¢r-—

cumstances of the case, and also into the matter
of the person’s settlement if it shall appear that
the person is unable to earn a livelihood Jby his
own 1aboﬂand is a poor person and requires fam,
porary or permanent rehef.

The overseer shall alsp aseertain the direct or
indirect causes of poverty, and whether or not
the person requiring permanent relief is without
adequate home or without children, grandchildren,
parents, grandparents, or Ebusband who are by

w=- ———+v~ the

—-—-Title 40 of the
Revised Statutes

as follows:

..... for the relief of

. —~ = =Spouse

law required and able to[maintain[Him and other Fhe person

persons who are willing to do so:

-3-
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the individuals

parent

Spouse -———=———-

R.S. 44:1-140 is amended to read as follows:

44:1-140. a. The father il and motherlll of a person w:ler 18 CROMAN
years of age who applies for and is eligible to receive public assist- EXCEPT
ance, and the children, and husband or wife, severally and respec- WHERE
tively, of a person who applies for and is eligible to receive public UNDER-

_.assistance, shall, if of sufficient ability, a his_lor their charge and LINED)
expense, relieve and maintain the poor pers?')n or child in such
manner as shall be ordered, after due notice and opportunity to
be heard, by any county or municipal director of welfare, or by any
court of competent jurisdiction upon its own initiative or the in-
formation of any person. '

fb. The ﬂplrovisions of this section shall apply to the minor children
— ..of amotherjwhose |husband| shall fail properly to support and

maintain su(%\l children when by reason tll'fél%f}l:ﬁo? 3_1:15 Tkely to ~— ™ EPLASE
become a public charge.

c. The provisions of this seetion shall not apply to any person
95 years of age or over except with regard tohllis or her,‘s_p_ggge,,____the
orﬁlis, or hernatural or adopte child under the age of [l 18 person's
years.

R.S. 44:1-143 is amended to read as follows:
44:1-143. When ajhusband or father shall desert e = — _Spouse
his wife, child or children or a woman shall desert “<hall desert the

her child or childrenjand leave them or any of them other

srouse or

as public charges, the director of welfare of a mu- fheir

children

nicipality may apply to the juvenile and domestic
relations court; and the court may order and ad-
judge suitable support and maintenance to be paid
and provided by the[husband or wife, or either of
time @s the nature of the case and circumstances of ~
the parties render suitable and proper in the
opinion of the court, and may compel the defendant
to give reasonable security for such maintenance
and support, and from time to time make such
further orders and judgments touching the matter
as shall be just, and enforce such orders and judg-
ments.

——-—them,jJto be made out of lngp_go_}_)erty, ‘and for such  the spouse's



8. R.S. 44:1-146 is amended to read as follows:

44:1-146. The director of welfare of a munici-
pality may bring a civil action from time to time
in the juvenile and domestic relations court for the
amount necessary to pay any expense incurred or
unpaid. Upon recovery of judgment and the sale
of any real or personal property of the defendant,
the proceeds therefrom shall as in other civil ac-
tions be paid to the director and be applied b}'ﬁlim]A ————the director
to the support and maintenance of the deserted
persons, or to the reimbursement of the muniei-
pality, county or board to the extent of the expendi-
tures made by it for that support and maintenance.

The sum realized on execution sale and not im-
mediately used shall be kept by the director in a
separate account in a national or State bank in the
place where the desm-tod[{vife or children, or any of

_enred, o ally o e spouse
them, are placed or maintaifdd” Surplus proceeds SPOUSE
not expended for that purpose shall be the property
of and payable to the defendant.
9. R.S. 44:1-147 is amended to read as follows:
44:1-147. Aﬁmsband or fatherf{who willfully deserts or refuses spouse

— — — - - -

the other spouse __or neglects to provide for_and mhintain fhis wife]or, children, or ©OF “husband
any of them, pr a mother who willfully deserts or refuses or neglects s their

to provide for and maintain her children, or any of themjjor a

child whe willfully deserts or refuses or neglects to provide for and

maintain [his]parents, or either of them, is a disorderly person, the

and upon being so adjudged shall be committed to the workhouse™ ~ ~ .f3714's

or county jail of the county or of that county composing a district EE—

in which the person resided at the time of the desertion or failure

to provide for a period not exceeding 60 days in the discretion of

the court; provided, however, that the judge of any such court may

order and direct that the sentence of imprisonment be served

periodically, instead of consecutively, during periods of time be-

tween Friday at 6 P. M. and Monday at 8 A. M. or at other times or

on other days, whenever [ﬁe in his discretion determines the exist- the

ence of proper circumstancés and that the ends of justice will be ~ judge

served thereby. For the purposes of this act the person so com-

mitted shall be given credit for each day or fraction of a day to the

nearest hour actually served.




10.

11.

R.S. 44:1-148 is amended to read as follows:

44:1-148. When a director of welfare having
jurisdiction in such cases believes that such de-
sertion or willful refusal or neglect to so provide
for any such [wifg) children or_parents, or any of
them, will cause the family to become chargeablé
as poor persons {o any county, municipality or joint
county district, he}shall make complaint ‘before a
court having jurisdichion In fhe municipality,

county or district where the persgns reside or in
the place where theEaAther.‘ husbandﬂor child resides.

e e — o — —— — —

~——

e v — —. Spouseg,

— the directovr

-~ parent, spouse

R.S. 44:4-82 is amended to read as follows:

44:4-82. When a
person shall apply for relief Eor himself]or -

AR for the relief

other to a county welfare board, the director of
welfare, under the direction of the board, shall in-
quire into the facts, conditions and circumstances
of the case, and also into the matter of such per-
son’s settlement if it shall appear that such person
is unable to earn a livelihood%:y his own labor{ and
is a poor person and requires temporary or perma-
nent relief.

The director shall also ascertain the direct or
indirect causes of poverty, and whether or not a
person requiring permanent relief is without ade-
quate home or without children, grandchildren,
parents, grandparents orﬁmsban who arebylaw _ _ _ _ _ _
required and able to maintainﬁli and other per-
sons who are willing to ao so.

of

— Sspouse,

""""" e ——— the pberson



12. R.S. 44:4-91 is amended to read as follows:

44:4-91. If it is ascertained at any
time that a person who has been assisted by or has
received support from any municipality or county
has real or personal property over and above that
necessary forﬁiis aintenance in whole or in part,
if such poor person is maintained by the county at’
home, or over and above that sufficient for/jxis -— ——- the person's
family, or if any such person shall die, leaving re

personal property, an action may be maintained
ﬁ the court of common pleas of the countﬂ by the
_ ﬁ:oa.rd of chosen freeholders/which has furnished
“or provided such assistancd®or support, or any
part thereof, against such person or his_ksf_tggg, to __ ___the person's
recover the sums of money which have been ex-
pended by the county in the assistance and sup-
port of the person during the period for which
support was furnished, and if any person shall die
having received relief or maintenance as a_poor
person and having, insurance|upon his lifg the
proceeds of the insurance; after the payment of
the expense of the last illness and the funeral ex-
penses of the person, shall, if the terms of the
policy so permit, be first applied to the reimburse-
ment of the county, for the cost of the support
and maintenance of the person, but no action shall
lie, nor shall any appropriation of insurance be
made against any estate when it is shown to the
satisfaction of the court that the proceeds thereof,
or the estate, are needed to prevent ’_cheEvidow or_ — __ .~ surviving spouse
{Ininoz] children of the poor person from becomihg
dependent upon the public.

______ the person's

governing body--
of the county

-——1ife




either

spouse

13.

- - - - - .xife,or either_of them,]to be made out ot[higJprop-

14.

R.S. 44:4-104 is amended to read as follows:

44:4-104. When afhusband or father shall desert
his wife, child or children or a woman shall desert

her child or Chﬂdreﬁl‘ana leave them, or any ot _

them, as public charges, the director of welfare of
the county may apply to the juvenile and domestic
relations court of the county, which court may
order and adjudge suitable support and mainte-
nance to be paid and provided by jthe husband or
erty! and for such timé as the nature of the case
and circumstances of the parties render suitable
and proper in the opinion of the court, and may
compel the defendant to give reasonable security
for such maintenance and support, and from time

_to time make such further orders and judgments

touching such maintenance and support as shall be
just, and enforce such orders and judgments.

~--3pouse uacserts
the other spouse
“or their children

- - -~ - the spouse's

BR.§. 44:4-107 is amended to read as follows:

44:4-107. The county welfare board through the
county director of welfare, may bring a civil action
from time to time in that court for such amount
as may be necessary to pay any expense incurred
or unpaid, and upon recovery of judgment and the
sale of any property, real or personal, of the de-
fendant, the proceeds realized therefrom as in other
civil actions shall be paid to the county welfare
board and applied by it for the support and mainte-
nance of the deserted persons, or to reimburse the
county or welfare board to the extent of the ex-
penditures made by it for such support and mainte-
nance.

The sum realized on execution sale and not
immediately used shall be kept by the county wel-
fare board in a separate account in a national or

State bank in the place where the deserted[wifez___‘__ spouse

or children or any of them, are placed or main-
tained. All surplus proceeds not expended for that
purpose shall be the property of and payable to the
defendant.

~8-
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...... of th

R.S. 44:7-14 1is amended to read as fo

44:7-14. (a) Every county welfare board shall
require, as a condition to eranting assistance in any
case, that all or any part of the property, either
real or personal, of a person applying for old age
assistance, be pledged to said county welfare board
as a Unftrantv for the reimbursement of the funds
S0 0"ranted as old age assistance pursuant to the
provisions of this chaptei The county welfare
board shall take from each applicant a properly

acknowledged agreement to reimburse for all ad-
vances granted, and pursuant to such agreement,
said applicant shall assign to the welfare board, as
collateral security for such advances, all or any
part ofﬂns personal property as the board shall  _
specm
The agreement to reimburse shall provide that
the filing of notice thereof as hereinafter provided,
is to have the same force and effect as a judgment
[Qount_} Coul law division, of the county/ It
shall contain ereln a release of dower OT curtesv,

as the case may be, of the spouse of the rec1plent _

of old age assistance, and the spouse shall agree to
relmburae the county welfare board for all ad-
vances made to the recipient. Such release and
joinder shall be as valid and effectual as if the
spouse had joined the recipient in a conveyance of
the property to a third person, and the grant of old
age assistance, being contingent upon such joinder
by the spouse, shall be good and valuable considera-
tion therefor. Old age assistance shall not be
granted to any applicant without joinder by the
spouse in the agreement to reimburse except upon
the showing of good and sufficient cause as the
State Division shall by regulation define.

(b) Upon making a grant of old age assistance
the county welfare board shall file with the county
clerk or register of deeds and mortgages, as the
case may be, in any county, a notice of the above
mentioned agreement to reimburse, which notice as
of the date of such filing shall have the same effect

as a lien by judgment of the [Countgl(]qur_t,ﬂa_yv_ o

division, of the county,Jand any real estate o lands
in which the recipienf or spouse has a title or in-
terest, shall thereupon become charged and en-
cumbered with a lien for old age assistance granted
the recipient and said notice shall have priority
over all unrecorded encumbrances. No fees or costs
shall be paid for filing such notices.

-9-
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16. Section 9 of P.L. 1947, c. 156, (C.44:8-1105)

is amended to read as follows:

9. Each local assistance board shall be composed .
of three or five persons as shall be fixed by the
governing body of the municipality (and at least
one of them shall be a woman’hnd they shall be ap-
pointed by the chief executive of the municipality
upon the approval of the governing body and shall
serve without compensation but shall be allowed
their necessary and actual expenses.

17. This act shall take effect 90 days following

enactment.

-10-
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