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COURT OF ERRORS AND APPEALS.

Bill of Complaint.
[Filed December 2, 1865.]

In Chanc er y of  New Jer sey.
To His Honor Henry W. Green, Chancellor o f the State o f New 

Jersey.

Humbly complaining, show unto your Honor, your orators, 
Charles Oberly, of the township of Greenwich, in the county 
of Warren, and state of New Jersey, and John S. Oberly, 
Robert Oberly, and George Baker and Emma his wife, of the 
counties of Lehigh and Northampton, in the state of Penu- 10 
8ylvania, that Owen Oberly, late o f the township of Green-
wich, in the said county of Warren, and state of New Jersey, 
departed this life on or about the twenty-first day of Septem- 
ct, in the year eighteen hundred and fifty-two, intestate, 

ee.zed in fee simple of a certain tract o f land, situate in the 
Mid township of Greenwich, containing about one hundred 
atid twenty-seven acres, on which he resided at the time of 
'8 death, a more particular description whereof is herein 

ja ter set forth, and leaving his widow, Anna Maria Oberly,
8inee intermarried with Benjamin F. Lerch, and one child, 20 
tuma Oberly, his sole heir-at-law, surviving him, to whom 

I |Nh<! lands descended in fee simple, subject to the right 
j . ower therein of the said Anna Maria Oberly7, and the 
[ ? t8 of the creditors of the said Owen Oberly, deceased, to 
■ 6 8aid deceased, which should remain
.J'81, â 6r ex^aus^ng the personal estate o f the said de- 

®e > paid and satisfied thereout.
°ra*0rs ûr^ er show, that on or about the twenty- 

letter ( â  ° / October, eighteen hundred and fifty-two, 
were ° a(̂ rn̂ 8*ra^on on the estate of the said deceased 30 

granted by Lewis C. Reese, esquire, surrogate o f the
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said county of Warren, to whom the granting of administra-
tion thereon belonged and appertained, to his widow, the 
said Anna Maria Oberly, who took upon herself the burthen 
o f the administration of the said estate.

And your orators further show, that the said Emma Oberly, 
at the time of the death of her said father, was an infant of 
tender years, being then about three weeks old, and that, on 
the application of her mother, the said Anna Maria Oberly, 
letters of guardianship upon the person and property of the 

10 said Emma were granted to the said Anua Maria Oberly by 
Lewis C. Reese, esquire, surrogate o f the county of Warren, 
on or about the eighteenth day of April, eighteen hundred 
and fifty-four.

And your orators further show, that the said Arina Maria 
Oberly, as administratrix as aforesaid, on the twenty-eighth 
day of March, eighteen hundred and fifty-four, presented to 
the Orphans Court of the county of Warren, an account of 
her administration of the said estate, which said accoun t was 
duly allowed and passed by the said court at the Terra of 

20 April, eighteen hundred and fifty-four, by which said account 
there appeared to be due the said administratrix the sum 
of three thousand seven hundred and eighteen dollars and 
eighty-seven and a half cents, after applying all the personal 
estate o f the said deceased to the payment of debts of the
said deceased.

And your orators further show, that the said Anna Maria 
Oberly, having intermarried with the said Benjamin F. Lerch, 
on application to the said Orphans Court alleging the sai 
marriage, the said court, by a decree regularly made, • 

30 order that the said administration should be continuel in 
the names of the said Anna Maria Lerch and her said bus- 
band, Beniamin F. Lerch, according to the form of t 
statutes in such cases made and provided ; he, the sai 
jamin F. Lerch, having first entered into bond, as 
by law, as will appear by the said order and decree o  ̂
said court, bearing date on the tenth day of November, ei0 
teen hundred and fifty-seven. . , i _

And your orators further show, that on thé twenty  ̂
of April, eighteen hundred and fifty-four, the sai  ̂

10 Maria Lerch was removed by the said Orphans our
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the guardianship of the person and property of the said 
i  Emma Oberly, and letters of guardianship upon the person 

and property of the said Emma Oberly were decreed by the 
said court to be granted to the said Charles Oberly, and 

.letters of guardianship were thereupon, on the twenty-sixth 
day of June, eighteen hundred and fifty-five, granted by 
Philip H. Hann, esquire, surrogate of the county of Warren, 
to the said Charles Oberly.

And your orators further show, that the said Benjamin F. 
Lerch and Anna Maria his wife, as administrators o f the 10 
said Owen Oberly, deceased, on the twenty-sixth day of De-
cember, eighteen hundred and fifty-seven, exhibited, under 
oath to the Orphans Court of the county of Warren, an ac-
count of the personal estate of the said deceased, and also o f 
his debts, and presented a petition therewith to the said 
court, setting forth that the personal estate of the said deceased 
was insufficient to pay his debts, and requesting the aid of the 
court in the premises, which said account and petition are 
in words following, to wit.:

To the judges of the Orphans Court of the county o f Warren— 
four petitioners, administrators of Owen Oberly, deceased, 20 
respectfully showeth, that they h ave discovered that the per-
sonal estate of said deceased is insufficient to pay his debts, 
and have made and exhibited, under oath, a just and true 
account of the said personal estate and debts, as far as they 
can discover the same, and your petitioners requests the aid 
°f the court in the premises  ̂ and further showeth, that the 
said Owen Oberly died seized of the following tract of land,
^ ‘ a *rac* °f land situate in the township of Greenwich, 
" j* id couuty of Warien, adjoining lands of Robert 8. Ken- 

Jj Charles Oberly, and others, containing about one hun- go 
i re a,1(J twenty acres of land, on whi h the said deceased 
sand̂  dnie death, valued at about ten thou-

a ollars, including the widow’s right of dower therein, 
ttated December 26th 1857.

(Signed) Benj amin E. Ler ch.
A nna Mar ia Ler ch.

mi
6 account of Benjamin F. Lerch and Anna Maria his
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wife, administrators of Owen Oberly, deceased, of the per-
sonal estate and debts of the said deceased, made to procure 
an order to sell land.

AMOUNT OF ESTATE
To amount of personal estate, as per account 

o f Anna Maria Oberly, administratrix of Owen 
Oberly, deceased, as stated and allowed by the 
Orphans Court, at April Term, 1854,

Deficiency,
10

$2633.30
3818.87

$6452.17
AMOUNT OF DEBTS,

Amount of debts settled, as the account of 
Anna Maria Oberly, administratrix of Owen 
Oberly, deceased, will show, $2309.49
Amount due Polly Ilile, April 1st, 1854, 1827.00

“  “  William Warman, “  100.00
“  “  Charles Oberly, “  56.00
“  “  Joseph Keller, “  1590.00

20 “  “  Anna Maria Oberly, on settlement of
her account, 469.68

Supposed commission and expenses of sale of 
real estate and settling, 100.00

$6452.17

Warren county, ss.—Benjamin F. Lerch, one of-the ad-
ministrators above named, on his oath saith—that the abo\e 
is a just and true account of the personal estate and debts of 
the said Owen Oberly, deceased, as far as he can discover 
the same.

g,Q (Signed) B e n j a m i n  F. L e b c h .

Sworn and subscribed before me, December 26th, 1867.
P. H. H an n , Surrogate.

And the said court did thereupon, at the Term of Decern 
her, eighteen hundred and fifty-seven, according to the or̂  
o f the statute in such case made and provided, make an o
directing all persons interested in the said lands and rea esa *
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to appear before the said court on Tuesday, the twentieth 
day of April, eighteen hundred and fifty-eight, to show cause 
why so much of the said lands and real estate whereof the 
said Owen Oberly died seized, as aforesaid, should not be 
sold, as would be sufficient to pay his debts; and at the time 
and place so as aforesaid named, the said court did proceed 
to make an order for the sale of the whole o f the said lands 
in words and figures following, to wit :

W a r r e n  O r p h a n s  C o u r t .
April Term, a . d . 1858. 10

Real estate of Owen 1 ^ , .
Oberly, deceased. f UrderJor wle o f real estate to 'pay debts.
Benjamin F. Lerch and Anna M. Lerch, administrators of . 

Owen Oberly, deceased, having made and exhibited, under 
oath, to this court at the last December Term, a just and 
true account of the personal estate and debts o f the said 
deceased, so far as they could discover the same, by which 
it appeared that the personal estate o f the said deceased was 
insufficient to pay his debts; and also satisfactory evidence 20 
that the said Owen Oberly died seized of real estate in the 
county of Warren, and praying the aid of this court in the 
premises. This court did order all persons interested in the 
ands, tenements, hereditaments, and real estate whereof the 
toi Owen Oberly died seized in the county of Warren, to 
appear before this court on Tuesday, the twentieth day of 
, ̂ ri ’ ln.fhie present Term of April, to show cause, if any 
ey a , why so much of the real estate whereof the said 
wen berly died seized as aforesaid, should not be sold to 

pay is debts, or the residue thereof, as the case might re- 30 
qoire. And it now appearing to the court that the said 
it er> _81̂ ne(̂  the clerk of this court, was immediately 
couT ter 8et.uP at three of the most public places in this 
WaJ ^ i°r 8ix week® successively, and published in the 
for I "  0urna1’ 0De ° f  the newspapers printed in this state, 
tointp̂  h!*116 ° f  time. And the court having ap-
now 18 day the time for hearing the said matter, and
Reniam̂0V r aring tiie allegations and proofs o f the said 
as afore 1D*h ' an(̂  -^nna Maria Lerch, administrators
foterestJi* ’ .an<̂  testimony of Lawrence Dean, a dis- 40

witness, on full examination thereof, do find that
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fhe personal estate of the said deceased hath been applied to' 
the payments of his debts, and that the same is insufficient 
to pay the said debts, there still remaining the sum of three 
thousand eight hundred and eighteen dollars and eighty- 
seven cents to be paid, and also that the real estate which 
the said Owen Oberly died seized is so circumstanced that a 
part thereof cannot be sold without a manifest prejudice to 
the heirs; therefore, on this twenty-fourth day of April,in' 
the year o f our Lord one thousand eight hundred and fifty- 

10 eight, this court doth order and direct the said Benjamin F. 
Lerch and Anna Maria Lerch, administrators as aforesaid, 
(upon giving the necessary security required by law,) to sell 
all that tract of land or farm, situate in the township of Green-
wich, in said county of Warren, adjoining lands of Robert 
§. Kennedy, Charles Oberly, and others, containing about 
one hundred and twenty acres of land, on which the said 
deceased resided at the time of his death, being the whole of 
the lands, tenements, hereditaments, and real estate of the 
said Owen Oberly, deceased, for the payment of his debts; it 

20 being considered and adjudged by the court that if it is not 
necessary to sell the whole to pay the debts of deceased, 
that to sell a part and not the whole would be a manifest 
prejudice to the heirs, and after making such sale report the 
same to this court, agreeably to the statute in such case made 
and provided.

(Signed) W m. R. Sh ar p,
Jas . D a r is s e r , Judges,

And your orators further show, that the said Benjamin F. 
Lerch and Anna Maria Lerch his wife, adm inistrators as 

30 aforesaid, in obedience to said order, did proceed to mae 
sale of the said lands, and did sell the same to one °  ̂
Lants for the sum of twelve thousand eight hundre an 
seventy-six dollars and forty-nine cen ts , according to aff,
and did report the said sale to the said Orphans our
words following: uCOa j

To the judges o f the Orphans Court of the county of Warr
Report of the sale of land made by Benjamin F. erC8gĝ  
Anna Maria Lerch, administrators o f Owen Oberly, j 
pursuant to an order of this court, made in the Term o  

40 last. The said administrators having advertised t e s
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I the said land to be made oh the premises oh Saturday, the 
I fourth day of September last, at the hour of two in the after- 
I noon; in live of the most public places in the county, for the 
I space of two mouths previous to the time appointed for the 
I sale thereof, and having caused the time and place of-said 
I sale to be published in the “  Belvidere Intelligencer,” a 
I newspaper printed and published in this state, and circula- 
I ting in the neighborhood o f said lands, for four weeks suc-

cessively, once a week, next preceding the time and place of 
I sale, and at the time and place so advertised sold the same 10 
I by public Vt ndue to the highest bidder, on condition that 

one third of the purchase mouey be paid on the first of April . 
next, one third in one year from that date, with interest, and 
one third secured by mortgage, during the lifetime of the 

I widow,the interest paid her annually; and at her decease 
the principal to he paid to the heirs o f Owen Oberly, deceased. 
When the homestead farm, situate near Stewartsville, in the 

I township of Greenwich, containing about one hundred and 
twenty-two acres of land, adjoining Robert S. Kennedy and 
others, was cried off and sold to John Lants, the highest 20 
1 er, for one hundred and one dollars per acre. All which 

I is respectfully submitted, the twenty-first day o f September, 
dguteen hundred and fifty-eight.

(Signed) B e n j a m in  F .  L e e c h ,
A n n a  M a r ia  L e r c ii, 

Administrators o j Owen Oberly, deceas'd.
court> by an order made on the twenty.first 

firm thoT-?11 eiSht.een hundred and fifty-eight, did con- 
0f tu 8a e as va^  an<* effectual in law, and by a rule

I AnnaMlldCfT Pt ^  direct the 8aid Benj amin F - Lewh and 30 
aiirl a.,ffidna Lerch’ as sucl) administrators, to execute good
andthfI'h ' r '"'!VeJ'ance in ,he law t0 the said purchaser;
„„h ad ‘  f enjam,n Le‘ eh and Anna Maria Lerch, as 
Ike J T "  .raf rS’ did> *“  »bedience to the said order, on 
and exeeni ? ’ eigh‘ een hundred and fifty-nine, make
aid J0k r * of eouveyance for the said lands to the 
twelve thm " j ’ f° r the con8'deration o f the said sum of 
forty-ninp * ^undred and seventy-six dollars and
oioety-two !Tn’ ôur thousand two hundred and

° ars and sixteen cents was secured by iriort- 40
B
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gage on said premises, to answer the dower of the said Amid 
Maria Lereh, as widow o f the said Owen Oberly, deceased, 
in the said premises, she having consented to release her 
dower therein upon that condition, and the residue thereof, 
amounting to the sum of eight thousand five hundred and 
eighty-four dollars and thirty-three cents, was paid to said 
administrators as cash.

And your orators further show, that the said Charles 
Oberly, having been appointed guardian of the said Emma 

10 Oberly, as aforesaid, and application being made by said 
administrators for an order to sell lands to pay debts, he, the 
said Charles Oberly, as such guardian, made an application 
to the said Orp)haus Court, at the Term of April, eighteen 
hundred and fifty-eight, at the same time the order of sale 
was made, to have the said account of the said Anna Maria 
Oberly* as administratrix' of the said Owen Oberly, deceased, 
opened for correction thereof, and the court did thereupon 
order that the said Anna Maria Oberly show cause, at the 
next September Term of said court, why the said account 

20 should not be opened and restated, and the hearing of the 
said matters coming on before said court at the said Term of 
September, the said account was, by consent of parties, 
opened and restated, and the balance due the said account-
ant, Anna Maria Oberly, for the payment of which the per-
sonal estate of the said OjkVen Oberly, deceased, was insufficient, 
was ascertained to be the sum of two thousand one huudre 
and twenty-eight dollars and eighty-seven and a half cents, 
instead of three thousand seven hundred and eighteen dollars 
and eighty-seven cents, as shown in the said account. 

g0 And your orators further show, that after the said sale t e 
said Benjamin F. Lerch and Anna Maria Lereh, as admim3 
trators of the said Owen Oberly, deceased, on the sixth 
of April, eighteen hundred and fifty-nine, presented >n 
account of their administration to the said Orphans ou » 
in which they charged themselves with the said sumoft^e 
thousand eight hundred and seventy-six dollars and o j 
cents, as proceeds of the sale o f said lands, from w 1C 
deducted the sum of four thousand two hundred and n1̂  
two dollars and sixteen cents; the one third part thereô   ̂

40 apart to answer the dower of the said Anna Maria ere >
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widow of the said Owen Oberly, deceased, and claimed credits 
for certain disbursements as expenses and certain amounts 
paid in satisfaction of the debts of the said Owen Oberly, 
deceased, which the personal estate of the said deceased was 
insufficient to pay, which said debts and expenses, as set out 
in said account, amounted to the sum of two thousand seven 
hundred and eighty-nine dollars and ninety-two cents, leav-
ing the balance for distribut on then in the hands of the said 
administrators, the sum of five thousand seven hundred and 
ninety-four dollars and forty-one cents, as by the said ac- 10 
count allowed and passed by the said court at the Term of 
April, eighteen hundred and fifty-nine, or a duly certified 
copy thereof will more fully appear, and to which account 
your orators beg leave to refer, a copy of which account is 
hereto annexed.

And your orators further show, that the said Charles 
Oberly, as such guardian of Emma Oberly, objected to the 
making of the said order for the sale o f said lands, on the 
ground that from the incomes thereof, and rents, issues, and 
profits in the course of a few years, a sufficient sum would 20 
be realized to pay off aud satisfy the debts o f the said Owen 
Oberly, deceased, which still remained unpaid after exhaust-
ing the personal estate of the said deceased; and the said 
harles Oberly, as such guardian, had, before said order of 

was applied for, actually paid off the debts of the said Owen 
erly, which still remained unpaid after exhausting the 

personal estate in the hands of the said administrator, the 
8nin of eight hundred and seventeen dollars and twenty-six 
cents, out of the rents, issues, aij|p profits of the said farm, 

a view and for the purpose of rendering a sale of the said 30 
c 8 Unnecessary, but objections being stated by the said 

rt to the guardians paying the debts of the said Owen 
^ y ,  dceejised, the said Benjamin F. Lereh and Anna 
ord18 erc  ̂made application to the said court for the said 
obi 8â ’ *° the said Charles Oberly, as guardian,
made6 r)88 a ôresa^ ’ ^ut the said order was nevertheless 

e an was followed up and executed as is above set out.
«aid*O l f ° rator8 f,lrther show unto your Honor, that the 
receiv ^ erb7j as guardian of the said Emma Oberly,

fion) the sajd administrators the said sum of five 4Q



thousand seven hundred and ninety-four dollars and forty- 
one cents, being the balance still remaining of the proceeds 
of the sale o f the said lands after the payment of the debts of 
the said Owen Oberly, deceased, and deducting the sum of 
four thousand two hundred and ninety-two dollars and six-
teen cents, secured by mortgage on said premises, to answer 
the dower of the said Anna Maria in said lands.

And your orators further show unto your Honor, that the 
said Emma Oberly departed this life on the second day of 

10 April, eighteen hundred and sixty-five, being still a minor, 
in the twelfth year of her age, leaving no lineal heirs, having 
never been married; and that the next heirs at-lavv of the 
said Emma Oberly are the said Charles Oberly, John S. 
Oberly, Robert Oberly, her paternal uncles, and the said 
EmmaBaker, who is the daughter and sole and only child and 
heir-at-law of Maria Odenerelder, a paternal aunt of the said 
Emma Oberly, deceased, who died before the said Emma 
Oberly, to whomany lands and real estate of which the said 
Emma Oberlydied seized would by law descend, subject to 

20 such estate therein as the said Anna Maria Lerch, as mother 
o f the saidEmma, might have therein.

And your orators further show unto your H onor, that 
from time to time, during the lifetime of the said Emma 
Oberly, the said Charles Onerly has presented accounts of 
his said guardianship to the Orphans Court of the said county 
of Warren, and that since the death of the said ward, to wit, 
on the day of 1865, the said Chailes
Oberly has, as such guardian, presented to said court >8 
final account as such gunfdian, by which account a balance 

30 still remains in the hands of the said guardian, amounting 0 
the sura of nine thousand four hundred and s ix ty  fourdol ars 
and seventy-four cents, as will appear by the said accounts 
now on file in the surrogate’s office in the said couny0 
Warren, copies whereof are hereto annexed.

And your orators further show, that the m oneys ww 
came to the hands of the said Charles Oberly, as 8uar ' 
o f the said Emma Oberly, were derived originally r̂oin̂ D 
following sources, viz. the said sum of five thousand seven 
dred and ninety-four dollars and forty-one cents, ^  

40 the balance of the proceeds of the sale of the said lan s w
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remained in the hands of the said administrators after pay-
ment of the debts of the said Owen Oberly, deceased, as is 
above set out; a further sum of three hundred and eighty- 
eight dollars and fifty-nine cents, the amount which was 
paid by the said Charles Oberly on the first day of April, 
eighteen hundred and sixty-one, being amount then due the 

| said ward of so much of the proceeds of the sale of lands of 
the said ward’s grandfather, John Oberly’, deceased, situate 
in the said county of Warren, made by commissioners on 
the first day of May, eighteen hundred and thirty-four, as 
was left therein to secure the dower of the said ward’s grand-
mother, Catharine Oberly, as widow of the said John Oberly, 
deceased; and the further sum of three hundred and fifty- 
eight dollars and twenty-nine cents, being the said ward’s 
share of so much of the proceeds of lands of the said John 
Oberly, deceased, the said ward’s grandfather, situate in the 
county of Lehigh, in the state of Pennsylvania, as was left 
to answer the dower of the said Catharine therein, which 
sum of three hundred and fifty-eight dollars and tw* nty-nine 
cents was paid to the said Charles Oberly, as guardian of the 
îd Emma Oberly, on the first of April, eighteen hundred 

*nd sixty-one, by Robert Oberly, who, as one of the heirs-at- 
I law of the said John Oberly, succeeded to certain of the 
lands whereof the said John Oberly died seized, under the 
aws o t  Pennsylvania regulating the appraisal and distribu- 
. n lands of deceased persons, leaving several persons as 
eir8-at-law ; and the further sum of five hundred and ninety- 

I »'X dollars and fifteen cents, being the said ward’s share of 
much of the proceeds of lands of the said John Oberly,

» eeeased, situate in the county of Northampton, and the 
<>te of Pennsylvania, as was left to answer the dower of the 

Catharine therein, which said sum of five hundred and 
net).six dollars and fifteen cents, was paid to the said 

the8168 *̂3er̂ ’ as £uar(3ian of the said Emma Oberly, on 
I on ^en̂ *ars* December, eighteen hundred and sixty- 
| ^e’ 7 Oberly, who, as one of the heirs-at-law of
of tfai °^n ^ ,erb% deceased, succeeded to certain other 

I 0nc|ee an<̂ 8 whereof the said John Oberly died seized,
. âv' s ^ie state of Pennsylvania regulating the 

,PP isal and disposition of lands of deceased persons, hav-

10

20

30

40
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ing several persons as heirs-at-law; and also the further sura 
of seventy-one dollars and seventy-four cents, which was re-
ceived by the said Charles Oberly, as guardian of the said 
Emma Oberly, on the twenty-first of December, eighteen 
hundred and sixty-one, of the administrators of the said John 
Oberly, deceased, being the share of the said ward in the 
proceeds of lands of the said John Oberly, sold by his ad-
ministrators, and to which the said Emma Oberly succeeded 
as one of the heirs-at-law of her said grandfather; and also

10 the further sums of seventeen dollars and sixty-two cents, 
and eleven dollars and sixty-six cents, wrhich were received 
by the said Charles Oberly, as such guardian, on the twen-
tieth day of May, eighteen hundred and sixty-one, and the 
thirteenth day of February, eighteen hundred and sixty-two, 
respectively, from the administrators of Catharine Oberly, 
the grandmother of the said ward, who died in the month of 
April, eighteen hundred and sixty, being the distributive 
share of the said ward in the personal estate of her said 
grandmother; which said several items of assets are set forth

20 in the fifth annual account of the said Charl&s Oberly, as 
guardian as aforesaid.

And your orators further show, that the said several sums 
of money herein last above set forth, constituted the entire 
estate of the said ward which originally came to the hands 
of the said guardian, and that the residue of the assets in his 
hands was derived from the rents, issues, and profits of the 
said real estate, received by the said guardian before the sale 
o f the same, as aforesaid, and interest on the said moneys m 
his hand.

30 And your orators respectfully submit to your Honor, t a ̂  
by the sale of the said lands by the administrators of On«11 
Oberly, deceased, for the payment of debts, the same were 
not converted into persoual estate, but that the proc 
thereof which remained in the hands of the said administra 
tors after the payment of the debts of the said Owen êrh 
deceased, were real estate, to be distributed as sue , 
that the said Emma Oberly being a minor under tf#aD̂.̂  
twenty-one years at the time of the sale thereof, and enip ^  
a minor at her death, the receipt thereof by her guar 1 ^ ,

40 not convert the same into personal estate so as to e



fjttiit of tier heirs therein, but that the safrie still remainedo
as real assets in the hands of the said guardian ; and that 
with the exception of the two aforementioned sums of seven-
teen dollars and sixty-two cents and eleven dollars and sixty- 
six cents, which were received by the said guardian of the 
administrators of the said Catharine Oberly, deceased, the 
other principal sums which came to the hands of the said 
Charles Oberly, as such guardian, were also proceeds of lauds 
and remained and continued real assets; and that the several 
sums received by the said guardian as interest on the said 10 
moneys, partake of the nature of the principal moneys from 
which they were respectively realized; and that the said 
principal sums of money so received by the said Charles 
Oberly from proceeds of real estate, being real assets in the 
hands of the said Charles Oberly, as such guardian at the 
death of the said Emma Oberly, together with the interest 
received by him thereon, descended to her heirs-at-law; and 
that the personal representatives of the said Emma Oberly 
are not entitled to succeed to the same or any part thereof.

And your orators further show, that the said guardian, 20 
during his said guardianship, disbursed, in the payment of 
debts of the said Oweu Oberly, deceased, and fQr the support 
and maintenance of said ward, and for expenses and other 
disbursements connected with the said guardianship), a sum 
greater than the several sums received by him from the in-
come of said lands before the sale of the same; and the said 
Bums of personal estate received by him as aforesaid, from 
1 e administrators of the said Catharine Oberly, deceased; 

jour orators respectfully submit, that the whole (or if not
e whole at least a part equal to the said principal sums 30 

received from lands) of the assets iu the hands o f ,the said 
guardian are real assets, which are distributable among the 
êirs-at-law of the said Emma Oberly, deceased, subject to

the as the said Anna M. Lerch, as mother o f
e ®aid Emma Oberly, would have in case the same were lands it:,. . . .I  land

estat ,ant' ^  ^1C *aws -^ew Jersey, where the said 
, situate, and the said assets are to he distributed, the 
escended to the said Charles Oberly, John S. Oberly,

BaidE* an(̂  Emma Baker, as the heirs-at-law of the
runaa Oberly, in equal shares, subject to the life estate 40
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therein of the said Anna Maria Lerch, as the mother of the 
said Emma Oberly, deceased.

And ¿our orators further show, that all the debts of the 
said Emma Oberly have been paid by said guardian, and 
that her funeral expenses have also, since her death, been 
paid by the said Charles Oberly, and that thefe are uo credi-
tors of the said Emma Oberly whose rights require that the 
said assets should be administered upon as personal estate. 

And your orators further show, that the said Benjamin F. 
10 Lerch and Anna Maria Lerch, since the death of the said 

Emma Oberly, have endeavored to obtain the possession of 
the said estate at the hands of the said Charles Oberly, as 
such guardian, with a view to and for the purpose of divert-
ing the same from the proper course of distribution, and 
defeating the rights of the heirs-at-law of the said Emma 
Oberly therein, and that they, in the execution of their said 
purpose, on the thirty-first day of July, eighteen hundred 
and sixty-five, made application to William L. Hoagland, 
surrogate of the county of Warren, for letters of administra- 

20 tion on the estate o f the said Emma Oberly, deceased, and 
that the said surrogate did thereupon make and order that 
cause should be shown before him on the eleventh day of 
September, eighteen hundred and sixty-five, why letters of 
administration should not be granted on the estate of the 
said Emma Oberly, deceased ; and that on the said e le v e n th  
day of September, eighteen hundred and sixty-five, the said 
Charles Oberly, in behalf o f himself and the others of your 
orators, as heirs-at-law of the said deceased, presented to an 
filed before the said surrogate, a caveat against grantiug sue 

30 administration, in words and figures following:

In matter o f an application for letters of administration on thea 
tate of Emma Oberly, deceased.
To the surrogate of the county of W a r r e n .-— Charles Ober 

ly, guardian of the estate of Emma Ober«y, deceased, wou j 
respectfully protest and remonstrate against the appointing I 
o f an administrator or administrators of deceased, or j 
following reasons : ,

1st. Because the personal estate o f the deceased whic 
come to the hands of the guardian, and of which he
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knowledge, amounted to the tricing sum of twenty-nine dol- 
I lars and twenty-eight cents, of which sum at this day nothing 
I remains; the said amount having been expended and paid 

out by said guardian in the necessary support and education 
of the said deceased.

2d. Because the subscriber, as guardian o f the said Emma 
Oberly, deceased, is authorized by law to pay her lawful 
debts, if any remain unpaid, and hereby agree to pay the 
same when presented.

3d. Because the estate o f deceased in his hands, as guard- 10 
iau, is the proceeds of real estate, with which an administra-
tor has nothing to do; whereas the guardian is authorized 
bylaw to pay out to legal claimants the amounts due them, 
respectively, of all proceeds o f real estate which remains in 
his hands.

Bated September 11th, 1865.
(Signed) C h a r l e s  O b e r l y ,

Guardian of Emma Oberly, deceased, and in behalf o f the heirs- 
at-kw of said deceased.

I And your orators further show, that the said Benjamin F. 2C 
I ere and Anna Maria Lerch, and the said surrogate, disre- 
I garded the said notice, and on the said eleventh day o f Sep- 
I em er, eighteen hundred and sixty-five, letters o f admit.is- 
Itrahon were granted by the said William L. Hoagland, as 
■ surrogate of the county of Warren, on the estate of the said 
I ^  deceased> 1° Benjamin F. Lerch, Anna Maria 
I .re fn one 1 Jeliiel T. Kern, who have taken upon them- 
lohli admini8tration of the estate o f the said Emma 
Ithe 7 ’ deceased’ and demanded o f the said Charles Oberly 
|Bno. oe eumof moneys which remained in his hands as -30 
tnirmf1!-dmn' And your orators charge> that the said ad- 
in?ttJa u  WaS ta^eu 0l,t s°lely for the purpose o f obtain-
ed f Z  aS!etS *n llands of the said guardian, in order 
tberei/ 6 n^ lt8 °* ^ e  heir8 ° f  the said Emma Oberly

And y°ür °ratoj.8 fu rth er ghow? th a t the gaid Benjamin F.

! trators nWv. ai?a ^ erc^’ and Jehiel T. Kern, as adminis- 
DPon ohtflin- 6 ®mraa Oberly, deceased, immediately 

lag the said administration, made demand of the

c
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sard Charles Oberly o f such assets and required him to pay 
the same over to them? as- such administrators, and that on 
the said Charles Oberly declining to do so, the said Benjamin 
F. Lerch, Anna Maria Lerch, and Jehiel T. Kern, as admin-
istrator» as aforesaid, on the thirtieth day of September, 
eighteen hundred and sixty-five, commenced a suit in the 
Supreme Court o f New Jersey against the said Charles 
Oberly for the recovery of the same, by writ of summons, 
issued on the said thirtieth day o f September, eighteen him- 

2Q dred and sixty-five, returnable to the twentieth day of October, 
eighteen hundred and sixty-five, and that they have filed 
their declaration therein, claiming to recover ot the said
Charles Oberly the whole o f the said assets still remaining 
in his hands as guardian as aforesaid, and that they threaten 
to proceed with their said suit to judgment unless restrained 
by process o f injunction issued out of this court.

And your orators further show, that the said Anna Maria 
Lerch is now about thirty years old, and since her intermar-
riage with the said Benjamin F, Lerch, has resided in the 

20 state of Pennsylvania, and that she still continues to reside 
there, and is the mother o f three children by the said Benja-
min Lerch, who still survive ; and that if, under the pretence 
o f a present interest in the said assets, she is allowed tota e 
the said funds in which she is entitled to life estate into her 
possession, she will remove the same out of the state ox eW 
Jersey and beyond the jurisdiction of this court, and that t e 
rights of your orators therein will be greatly endangere .

And your orators expressly charge, that the said Benjamin 
F. Lerch and Anna Maria Lerch are endeavoring too tain 

30 the said funds in the hands of the said Charles
such guardian, with intent to.remove the same be)on  ̂
jurisdiction of this court, and thereby to defraud, bin er, 
embarrass your orators in obtaining their rights therein* ^ 

To the end that she, the said Anna Maria Lerch, maf ^  
vert and dispose of the same to her own use, an t C 
said action at law is being prosecuted by the said enJ®  ̂
F. Lerch, Anna Maria Lerch, and Jehiel 1. Kern, ^  
administrators, as a means to carry the said Pu,r̂ ?8j(jant8 
effect. All which actings and doings of the sai -  

40 are contrary to equity and good conscience, an t a 
manifest wrong and injury of your orators.
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In tender consideration whereof, an<? forasmuch as your 
orators are without adequate remedy in the premises by the 

I strict rules of fbe common law, to the aid, therefore, that fhe 
«aid Benjamin F. Lerch, Anna Maria Lerch, and Jehiel T. 
Kern, and their coiitfederates, when discovered, may, upon 
their several and respective oaths or affirmations, full, true, 
perfect, and distinct answers make to all and every fhe 
matters aforesaid, and that as fully as if the same were here 

I aga*n repeated and they particularly interrogated thereto, 
paragraph by paragraph, and tlrat an account o f the .said 10 
assets in the hands of the said Charles Oberlv, as sucb guar-
dian, may be taken under the direction of this court, and 
and that the same be marshalled. And that so much thereof
as may be real assets be ascertained and set -apart, and be 
invested under the directions ©f this court, in such a manner 
jthat the said Anna Maria Lerch may receive such interest 
thereiu as by law she may be entitled to, and that the rights 
of jour orators, as heir-at-law o f the said Emma Oberly,
| eased, therein, may be protected and secured, and that 
jour orators may have such further and other relief in the 20 
premises as the nature of the case may require, and as may 

agreeable to equity and good conscience, 
sy it please your Honor, the premises considered, to 

pant to jour orators not only the state’s writ o f injunction, 
«oing out of and under the seal o f this honorable court, to
IPri!reCti r t0. tlie Said BenJamin Lerch, Anna Maria 
fmr! ’fa! l Jehiel T> Kern’ restraining them and each of them 
Sum* U n prosecuting their said action at law in the 
Oberlv! C°Urt ° f NeV!  Jersey aSainst the «aid Charles
dianas’ a fo ^ a ^ h ,^  V * * * *  i* "*3*’ a8 8uch g naf- 30
directs! ♦ a ’ ^ut a 80 state 8 wr^ o f subpoena, to be
•»UetelTV8“ “ 1 B,e"jam'n F- Lerch’ Anna Maria Ler<*,
a,)deach of th therei? and ther<%  commanding them
therein i at & certain daJ and «nder a certain penalty 

be expressed, personally to be and appear beforeHon * j . « «/ — — —  ̂ mw v ic
 ̂ honorable court, then and there to answer

-  . r b
Qtybound» will ever pray, &c.

p̂remisoD j  -y- - —~ llJC„ aUu mere to answer
o vonp n ’ 80 t0 8tand to’ abide, and perform such decree 

bonnri ?.n:?ir 8eem meetv  And Jour orators, as in
las to

DAVID A. DEPUE, 40 
¿solicitor o f and o f counsel with complainants.
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The following is a^opy of the final account of Benjamin 
F. Lerch and Anna Maria Lerch, administrators of Owen 
Oberly, deceased, referred to in above bill.

The account of Benjamin F. Lerch and Anna Maria Lerch, ad-
ministrators of Owen Oberly, late o f the county of Warren, de-
ceased, as well of and for the estate of which has come to their 
hands to be administered, as for their 'payments and disbune- 
ments out of the same.
Dr. These accountants charge themselves—

10 1858. April 1. To the proceeds o f sale of
a farm of 127T409s acres o f land, situated in the 
township of Greenwich, in the county of War-
ren, New Jersey, made by an order of the Or-
phans Court o f said county, $12,876.»

Deduct one third of said proceeds for the 
dower of Anna Maria Lerch, widow of said 
deceased, secured for her benefit during life, 
she having released her dower therein, 4,292.16

These accountants pray allowance— 
1869. April 1. For cash paid Charles 

Oberly, guardian of Emma Oberly, a 
minor, for the following account o f 
moneys paid by him on the debts of
said deceased, viz.

May 10,1855. C. Oberly, int. on note, $3.00 
Nov. 19,1855. William Warman, note 

and interest, 100.60
Interest from date, April 1, 1859, 21.44
May 11, 1856. Polly Hiel, interest, 90.42 
Interest on do. to April 1, 1859, 16.51
May 10, 1856. C. Oberly, interest on 

80 note,
January 6, 1857. Polly Hiel, interest 

unpaid, 1856, 51'2*
Interest to April 1, 1859, .̂8
March 24, 1857. Polly Hiel, interest, 90.42 
Interest to April 1, 1859, 10.93



21

April 1, 1857. C. Oberly, note and 
interest, $52.67

Interest to April 1, 1859, 6.16

1859. April 1. For cash paid Charles Ober-
ly, guardian of Emma Oberly, for cash he paid 
Anna M. Oberly, April, 1856, for balance due 
her for commission on settlement o f  her ac-
count of said deceased estate, April Term, 1854, 
balance $145.87, interest on do. to April, 1856, 
$17.50,

1859. April 1. Paid Polly Hiel, per Levi 
Hiel, balance of her claim and interest,

ing sale,
“ 1 “  Peter Houser,

ourt and surrogate’s fees for advertising, 
Muting, and stating, &c., this account, 

Commissions on $1000, at 7 per cent., $70.00 
“  $4000, at 4 “  160.00
“  $3584.33 at 3 «  107.53

ctual and necessary traveling expenses o f  
countants in settling estate, fare, &c.,

$458.68

10
163.37

1687.84
1857. Dec. 15. Paid P. H. Hann, fees, per 

receipt, 5.77
1858. April 24. “  Daniel Hulshizer, 2.00» « “  “  Lawrence Dean, 2.00« July 5. “  N. H. Senseman, 2.00

u Sep. 4. M Lawrence Dean, 5.00
u u “  M Rob’t S. Kennedy, 2.00 20
u (( “  “  Peter Houser, 7.00

1859. April 1. “  Robert S. Kennedy, 5.00M a 6. “  J. M. Sherrerd, 8.00(i « “  “  P. H. Hann, taxed costs 
on trial, 53.50

U « “  “  P. H. Hann, rule to 
show cause, order o f  
sale, confirmation, &c., 17.23u « 7 “  Lewis Gordon, publish-

3.00 30

337.53

1600

40
$2789.92
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Balance în accountants hands $ 5794.41

10

The following are the several accounts o f Charles Oberly, guar-
dian o f Emma Oberly.

FIRST ACCOUNT.
This accountant charges himself—
1855. October 2. To cash received of Peter 

Houser, for 56 bushels 40 lbs. wheat, at $1.85,
Oct. 11. Cash of the same for 96 bushels and 

1 lb. oats, at 47 cents per bushel,
Nov. 14. Cash received of do. for 80 bushels 

and 30 lbs. of corn, at 80 cents,
Dec. 4. Cash received of do. for 87 bushels 

o f corn, at 75 cents,
1856. January 2. Cash received of do. for 

43 bushels and 45 lbs. o f rye,
Jan. 14. Cash received o f do. for rye,
Jan. 15. Cash received o f do. for 1880 lbs. of 

20 oats, at 1J cents per lb.,
Feb. 9. Cash received of do. for 22 bushels 

and 24 lbs. o f rye, at $1.20,
May 3. Cash received of Thompson & Hul- 

shizer for oats, at 40 cents per bushel,
May 20. Cash received o f Jno. Howell for 

272 and 56 lbs. of corn, at 80 cents,
May 20. Cash received of John Green for 

38 bushels and 34 lbs. o f wheat, at $1.55,
May 26. Cash received of Peter Houser for 

30 36 bushels and 45 lbs. of wheat,
May 27. Cash recieved o f Peter Houser for 

3 bushels o f wheat, at $1.55,
May 29. Cash received of Peter Houser for 

9 bushels and 35 lbs. o f corn,

109.16

45.13

64.40

65.27

58.81
13.28

28.20

27.08

y

218.34

60.01

57.16

4.65

7.66

$788.45
162.30

$950.75
Balance due accountant.
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This accountant prays allowance—
1855. June 26. For cash paid J. G. Shipman, $10.00

June 26. “  “  “  P. H. Hann, 3.69
July 24. “  “  “  Isaac Tiller, 1.12
August “  “  “  Robert S. Kennedy, ' 3.60
Aug 18.“  “  “  Peter Houser, 12.50

October 2. Due accountant interest on money 
advanced, §| **

Oct. 2. Due accountant for interest^ on note he 
holds against Owen Oberly, deceased, 3.00

Oct. 15 Cash paid Thompson & Hulshizer, 17.15
Nov. 19. “  “  William Warman, 106.00
1856. Feb. 28. “  Anna Maria Oberly, 50 00
March 11. «  Polly Hiel, 9042
April 1. % Polly Hiel, 303.89
fPH 1* “  Polly Hiel, 80.00
A.pnl 14. “  H. D. Fulmer, 1.03
Commissions to accountant, 47 30
Court and surrogate’s fees, 7 00

Sworn to April 15th, 1856. ----------- 20
950.75

SJKJUUJMD ACCOUNT.

S''ardian’ aCC0Qnt- TWS a « ™ “ *“ "*
1856 July 22. To cash o f P. Houser for wheat,
»  * 10 T° Ca8h °f  ̂  Houser for wheat,Nov. 12. « «
Dec. 9. « « ti

“ “ “ «
Jan. 15. To cash “

“ 29. 
« «

Feb. 18. 
“ 23. 

May 2. 
“ 19.
“ '21. 

A°g. 18. 
“ 19.

«
it

((
u
u
tt

u
it

it
tt
tt

u
tt

tt
« .
tt
it

“  wheat and corn, 
“  corn,
“  rye,
“  wheat 
“  rye,
“  wheat,
“  rye,
“  oats,
“  wheat,
“  corn,
“  rye,
“  oats,
“  wheat,

$14.04 
69.66 
4.03 

26.29 
38.93 
3.17 3( 
8.34 

23.10 
10.03 
41.33 
32.56 

125.74 
7.30 

30.72 
6.88

\
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1857. Nov. 7. Cash of P. Hoüser for com,

o©ts

“  “  21* “ U . a u wheat, 55.66
“  Dec. 1. “ 44 it « 32.98

1858. Jan. 21. “ u «( t< oatSj 40.00
“  Feb. 3. “ « « (C rye, 10.91
U U 20 11 (4 {( (« wheat, 28.04
“  March 15. Cash of Peter Houser for corn, 105.09
“  Sept.. 7. (C 44 i( u rye, 18.85
«  “  29. u 44 ti u wheat, 16.62
“  Oct. 2. it 44 u a wheat, 9.28
“  “  9. « 44 u <( corn, 96.90
“  “  9. «« 44 u <« rye, 8.84
“  Dec. 4. it 44 a « rye, 24.49
«  a 9 4 a 44 « u oats, 42.49

1859. Jan. 27. a 44 u a rye, 15.81
“  Feb. 8. it 44 u u corn, 116.26
“  « 12. it 44 «< a wheat, 43.82

QOCM «( 44 a u wheat, 35.90
“  Mar. 31. u L. Dean for interest,; 5.14
«  April 1. a received o f Benjamin

F. Lerch, one o f the administrators o f Owen 
Oberly, deceased, for the following account of 
moneys paid on the debts o f Owen Oberly, 
deceased, by this accountant out o f the said 
minor’s estate—

1855. May 10. Cash paid C. Oberly,
interest on note, $3.00

Nov. 19. Cash paid Wm. AVarman, 
note and interest, 106.00

30 Interest on the same from date to
April 1st, 1859, 21.44

1856. N ov .ll. Paid Polly Hiel, interest, 90.42
Interest on do. to April 1st, 1859, 16.51
April 1. Cash paid Anna M. Oberly

for commission, 303.89
Interest to April 1st, 1859, 54.69
May 10. Paid C. Oberly interest on 

note, 3.00
1857. Jan. 6. Cash paid Polly Hiel,

40 interest from 1855, 51.24
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Interest on do. to April 1st, 1859, $6.89
March 24. Cash paid Polly Hiel, 

interest, 90.42
Interest on do. to April 1st, 1859, 10.93
April 1. Paid C. Oberly, note and in- '

terest, 52.67
Interest to April 1st, 1859, 6.16

---------- $817.26
To cash received of Benjamin F. Lerch, 

administrator of Owen Oberly, deceased, 10
ward’s share of the proceeds of sale of 
real estate of said deceased, 5794.41

$7816.67

Or. This accountant prays allowance-—
1856. April 15. Cash due accountant, balance on

settlement of first account, $162.30
“ Aug. 4. Paid Anna M. Oberly, for main-

tenance of ward, 25.00
“ hov. 10. 44 Peter Houser for plank, 3.33

1857. March 14. “  C. Thomson for stone coal, 15.44 20
K 21. 44 Anna M. Lerch, maintenance

of ward, 79.00
“ 25. “  Jacob H. Rush, for rails, 16.50

April 14. 44 one year’s interest on bal. of
settlement, 9.73

u April 15. Paid P. H. Hann, for fees, 6.00
44 44 44 a U t< ^

Oct. 12. R. S. Kennedy, for surveying, 1.00
. ^°V* ^  Kennedy, for fee, 5.00

• Jan. 23. Thompson & Hulshizer, for coal, 14.00 gQ
M Theodore Warman, for rails, 8.25
M ^ ar* 26. Anna M. Lerch, for maintenance, 104.00

April 1. C. Oberly, one year’s interest on 
u balance of settlement, 8.88

June 26. R. S. Kennedy, agent for insu- 
i( rQce company, 3.60

ug- 6. R. S. Kennedy, writing agreement, 50 
©
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1858. April 1. Arma M. Lerch, for keeping ward
one year, $104.00

Jehiel T. Kern, recording mortgage, 50
Court and surrogate’s fees for auditing, stating, 

filing, passing, recording, &c., this account, 9.00
Commissions on $577.93 at 7 percent., 40.45

Balance in accountant's hands,
$618.38
7198.29

10 Sworn to, April 15th, 1859.
$7816.61

TH IR D  ACCOUNT.
Charles Oberly, guardian, account, 

charges himself—
T h is  accountant

20

1860. April 1. To amount of balance from April

Jan. 25. 
Feb. 20.

it U

Mar. 17. 
April 2.

1st, 1859,
“  Peter Houser, for wheat,

“  rye,
“  wheat,
“  wheat,
“  interest, 

“  Lawrence Dean, interest, 
“  John Lantz, interest,

This accountant prays allowance—
1859. April 15. Paid Joseph Miller, for acknow-

ledgment,
«  «< tt \i p. jp  Hann, for recording,
“  «  «  “  Jacob Vought, tax,

3Q 1860. March 27. Paid Anna Maria Lerch for sup-
port of minor,

“  “  “  “  court and surrogate’s fees
for stating, auditing, filing» 
and passing account,

<t tt tt tt commissions to accountant,

.50

.25
$28.01

104.00
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1860. March, 27. Paid balance in accountant1 s
hands, $7706.24

Sworn to, April 18th, 136Q.

FOURTH ACCOUNT.
Charles Oberly, guardian, account. This accountant

charges h im s e lf—
1861. April 1. To amount of baiane« from April

1st, 1860, $7706.24
“  “  “  “  John Lantz, interest, 6.00 10
“  “  •“  “  Joseph F. Young, interest, 18.00.
“  “  “  “  C. S. Mellick, It 14.94
“  u «  «  Mathias Pickle, ii 22.50
“  “  “  “  Robert S. Kennedy, U 48.00
“  “  “  “  John Thatcher, U 10.50
“  “  “  “  Joseph A. Holdren, u 54.00
«  «  »  «  Lawrence Dean, it 39.90
“  “  “  “  John S. Hynashar, u 41.55
f: u “  “  William Fulmer, it 72.00
“  “  “  “  Jacob Hawk, a 30.00 20
| “  “  “  Charles Oberly, ii 101.71

$8165.34

This accountant prays allowance— 
1860. Dec. 11. Paid tax, $30.80
1861. April 18. Paid Anna Maria Lerch for

maintenance for ward 1
year, 104.00

“  “  court and surrogate’s fees
for stating, auditing, fil- 
filing, and passing ac-

30

count. 7.00
‘ “  “  commission to accountant

on disbusements on $140.-
80, at 7 per cent., 9.92

$151.72
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Balance in accountant’s hands, $8013.62

$8165.34
Sworn to, 19th of April, 1861.

FIFTH  ACCOUNT.
Charles Oberly, guardian, account. This accountant 

chargeth himself—
1861. To amount of balance from April 1st, 1861, $8013.62
April 23. To received on bond of Robert Oberly, 358.29

«  « “  received on bond of Charles Oberly, 388.59
May 20. “  distributive share of C. Oberly’s estate, 17.62
Dec. 21. “  John S. Oberly, principal and interest, 596.15

44 U “  of the estate o f J. Oberly, deceased,
distributive share, 71.74

1862. Feb. 13. Of Catharine Oberly, deed, 11.66
March 5. Of Jacob Oberly, interest, 48.00

44 44 “  Robert Oberly, “ 25.47
April 1. “  Charles Oberly, “ 139.57

44 44 u Jacob Stone, “ 4.50
u 44 “  Joseph Young, “ 14.00
u 44 “  Joseph H. Holdren, “ 54.00
44 44 “  John S. Hyndshaw, u 65.88
u 44 u Mathias Pickle, “ 22.50
u 44 “  Robert S. Kennedy, “ 12.00
44 44 “  Lawrence Dean, “ 60.11
44 44 “  William Fulmer, u 72.00

80

This accountant prays allowance—
1861. Sep. 17. Paid Charles Oberly eight weeks

beard for minor,
“ “ 21. “ A. J. Fulmer, clothing,
“  “  80. “  Eleanor Loutz, for making

clothing,
“  Dec. 14. Jacob Yought, tax,
«  «  “  “  G. Y. Wallace, clerk,

1862. March 9. “  Anna Maria Lerch, for men.
«  “  «  «  court and surrogate’s fees for

$16.00
2.48

1.42
46.30

25
88.00
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stating, auditing, filing, and 
passing accounts, &c., $5.00

1862. March 9. Paid commissions to accountant
on $159.45 at 10, 15.94

$175.39
Balance in accountant’s hands, 9800.31

Sworn to, April 15th, 1862.
$9975.70

SIXTH  ACCOUNT.
Charles Oberly, guardian, account. This accountant 10

charges h im self—
1868. April 14. To amount of balance from April

1st, 1862, $9800.31
March 10. To interest on note o f Robert Oberly, 27.51

« ft « Cl u u Jacob Oberly, 48.00M 26. « cc “  “  Jacob Stone, 4.50U 31. « Cl “  “  David Cole, 1.32« « cc Cl “  “  Joseph S. Young, 9.00U cc cc Cl “  “  Levi Hiles, 90.00
April 1. a Cl “  “  Charles Oberly, 115.04 20U ft cc Cl mortgage, M. Pickle, 22.50u ft Cl Cl note, Lawrence Dean, 60.11tf tf cc Cl “  John S. Hyndshaw, 65.88ft ft 1C Cl “  Michael Lehn, 1.15ft

u
ft Cl cc mortgage, Jos. H. Holdren, 54.00

(1
tf Cl Cl note, R. S. Kennedy, 12.00
3. Cl 1C “  William Fulmer, 72.00

$10383.32

This accountant prays allowance—
is«? ^eC* Jac°k Vought, tax,

u ' 9. Anna Maria Lereh, board, &c.,
jn u William F. Wire, for record-

ISGŜ a^^* a8ŝ nmen  ̂ mortgage, search, &c., 
for of +• ^  ^ourt s and surrogate’s fees 
count au<̂ *D&’ filing, and passing ac-

$83.30 30 
104.00

4.90

5.00



1863. April 9. Commissions to accountant
i $197.20, §19.72
Expenses while on business, 3.00

Balance in accountant’s hands,
§219.92
1016340

Sworn to, April 14th, 1863.
§10383.32

10

20

SEVENTH ACCOUNT.
Charles Oberly, guardian, account. This accountant 

chargeth himself—
1864. April 7. To amount of balance from 

April 1st, 1863, §10163.40
1863. June 8. To interest received of Henry

Kinney, ' 1*00
1864. Feb’y 29. Interest received of David Cole, 1.11

48.00 
27.51
54.00
22.50

60.11
4.50

30.00
12.00
4.50

180.00
72.00
12.00

March 9. a u Jacob Oberly,
44 ti a a Robert Oberly,
44 19. a a J. A. Holdren,

April 1. a a Matthias Pickel,
44 h a a J. S. Hyndshaw,
44 « « u L. Dean,
44 u a a Jacob Stone,
44 a a u Henry Konkle,
44 il u a John S. Oberly,
44 il a a Michael Lehn
44 u a a George Burch,
44 4. a a Wm. Fulmer,
44 5. a u R. S. Kennedy,

30

This accountant prays allowance—
1863. Dec. 14. Paid Robert H. Abernethy, tax,
1864. April 6. “  Anna Maria Lerch, for

board, clothing, &c.,
1864. April 7. Paid William F. Wire, for re-

cording, mortgage,
Court’s and surrogate’s fees for stating, au-

104.00



diting, passing, and reserving account, &c., ex-
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penses while on business, $4.00
Commissions on $157.30, disbursments at

5 per cent., 7.86

Balance in accountant’s hands,
$165.16

10593.38

Sworn to, April 7th, 1864.
$10758.51

EIGH TH ACCOUNT.
Dr. Charles Oberly, guardian, account. This account- 10 

ant chargeth himself—
1865. To amount in hand of guardian from April 

1st, 1864, $10593.35
1864. Aug 1. To interest received of George

Wheeler, 7.50
“ Dec. 31. « U of the township of

Greenwich, 9.86
1865. Feb. 27. « a “  Jacob Oberly, 48.00

“ « (C « u “  John 8. Oberly, 12.00
“ Mar. 28. u i l “  Lawrence Dean, 120.11 20
“ “ 29. « a “  Anna C. Norton, 180.00
“ « « h u “  Dumont, 18.00
“ “ 31. a u “  Robert 3L Shimer, 120.00
“ April 1. it u “  Joseph A. Holdren, 36.13
“ “ 3. u u “  William Fulmer, 72.00

1ft accounl;ant prays allowance—
, ' ^ec* 12. By tax paid Robert H. Aber- 

C0̂ ector Greenwich township,
i J ? :  Jan* 13- Cash paid Francis Wolle, o f 
3ethlehem, teacher,

»ttendan )̂* ‘̂ac^enour (medieal

prU 5*Cash paid Rev. Mr. Rant, for 
funeral services,

$11216.95

$161.70

36.50

125.00

10.00
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April 3. Rev. Mr. Shelly, for funeral services, 
“  “  Mr. Heller, chorister,
“  “  Boarding and horse feed for funeral

of ward,
“  7. Dr. Lachenor, for medical attend-

ance,
“  “  P. B. Kennedy, counsel fee,
“  13. Benjamin F. Lerch, maintenance

and clothing for said minor, for one 
10 year,

“  “  For funeral expenses,
“  “  B. F. Buch, undertaker, for coffin,

hearse, and shroud,
“  14. For brick-walling up grave,
“  17. William M. Ferran, digging grave

and attending funeral,
“  20. Dr. Field, consultation fee,

By three days at different times, at Bethlehem, 
Pa., to engage schooling, taking ward to school, 

20 and settling school bill, and expenses each day, 
By three days attending ward during sickness, 

arranging funeral matters and expenses of 
guardian,

Three days coming and attending at Belvi- 
dere, and expenses attending to business of 
ward,

Cash to P. B. Kennedy, for stating account, 
Court and surrogate’s fees for auditing, pay-

ing, and recording account, &c.,
30 Commissions on $731.40, disbursements at 

4 per cent.,

14.0

147.43
54.43

83.37'

2.72

5.75

5.00

29.25

Balance in accountant’s hands,
10456.30

$ 11216-95

Sworn to, April 21st, 1865.
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NINTH AND FIN AL ACCOUNT.
Final account of Charles Oberly, guardian o f Emma Oberly, of 

the 'produce of the estate of said, minor, and of the disbursements 
of the said guardian of the same.
This accountant charges himself with the following items : 
Balance in accountant’s hands at last account, $10,456.30 
Interest on $9956.30, from April 1st, 1865, to 

October 1st, 1865, on notes and bonds o f ward’s 
estate, invested by guardian, 298.69

$10754.99 io

This accountant claims credit for the following disburse-
ments, viz.

1865. April 25. By amount paid David A/Depue, 
counsel fee, $10.00

May 15. By hauling stone and cement and fixing
grave of said ward, 5.00

“ “ “ amount paid D. J. Howell, for monu-
ment for said ward, 225.00

Aug. 21. “ amount paid Young & Sehough, for
fence around burial plot, 72.20 20

1. “ amount paid Isaac Teller, for paint-
ing fence around burial plot, 4.84

“ Fur services getting fence and hauliug 
;nid putting up same, 1 2  0 0

30. By amount paid P. B. Ken nedy, counsel fee, 20.00 
“ “ amount David A. Depue, do., 20.00

Amount paid Jesse Stewart, collector, tax on 
ward’s estate, I 186.00

Actual and necessary expenses, 12.50
Commissions on $10754.99, as follows:

10 per cent,

Sep.

30

$4000, 7 per cent,
$5000, 6 per cent,
$754.99,

Court and surrogate’s fees,

$100.00
280.00
300.00

37.74

Balance ln accountant’s hands.

717.74
5.00

9464.71

E
$10754.99
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SCHEDULE.
The following schedule shows what description of assets 

the said several sums which have come to the hands of this 
accountant, and the said balance in his hands are made up, 
viz.

1. Proceeds of land descended to said ward 
from her father, Owen Oberly, deceased, sold by 
his administratrix by his virtue of an order of 
the Orphans Court of the county of Warren, for

10 the payment of debts of said deceased, being 
balance remaining of proceeds o f such sale 
after payments of debts, $5794.41

2. Proceeds of real estate of John Oberly, 
deceased, (ward’s^grandfather) which descended 
to said ward as one of his heirs-at-law, being 
her share, in amount invested to answer the 
dower of his widow, Catherine, in his land, 
and paid over after her death, as follows:

1. April 23, 1861. Bobert Oberly, $358.29
20 2. “  “  “  Charles Oberly, 388.59

3. Dec. 21, “  John S. Oberly, 596.15 t
4. “  ** “  Peter Hay, 71.44

______ 1414.41

$ 7208.88

The residue of said assets consists of proceeds received 
from annual income of ward’s lands, which descended to her 
from her father, sold by his administratrix as aforesaid, an 
o f interest received from investments of assets aforesaid, ex 

30 cept the two sums of eleven dollars and sixty-six cents an 
seventeen dollars and sixty-two cents, which was âr 
share of the personal estate of her grandmother.

"Warren county, ss.-—Charles Oberly, the guardian abov̂  
named, on his oath saith—that the above account is 111 
things just and true, according to the best of his mem 
and belief. Char l es  Oberl y.

Sworn and subscribed, October, 3d, a . d . 1865, before
W m . L .  I I o a g l a n d , Surrogate-
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State of New Jersey, Warren c o u n t y ,— Charles Oberly, 
John S. Oberly, Robert Oberly, George Baker, and Emma 
his wife, the above named complainants, being duly sworn 
according to law, on their several and respective oaths say— 
that the matters and things set out in the foregoing bill, so 
far as they relate to their own apts are true, and so far as they 
relate to the acts and deeds of other persons, they believe 
them to be true.

And the deponents further say, that the said Owen Oberly 
died at the time stated in the foregoing bill, seized in fee of iq  
the said lands therein mentioned, leaving his widow, the 

I said Anna Maria Oberly, and one child, the said Emma 
Oberly, his sole heir-at-law, surviving him, as in said bill set 
forth; and that the statements therein contained in relation 
to the granting of letters of administration upon his estate, 
and the proceedings had by his said administrators for the 
8aleof the said lands, and the sale thereof for the sum and 
to the person, and in the manrrer set out in said, bill, are 
true; and that the several papers set out in said bill, as copies 
of papers connected therewith, are correctly copied from the 20 
original papers now on file in the surrogate’s office o f the 
county of Warren ; that the said Anna Maria Lerch was ap-

pointed guardian of the said Emma Oberly, and subse-
quently removed therefrom, and that the said Charles Oberly 
p̂ointed in her place, as is set forth in said bill, at the dates 

I erein set forth, and that the copies to the said bill annexed 
10 accounts of the said Benjamin F. Lerch and Anna Maria 
j  ̂ c > as administrators of Owen Oberly, deceased, and of
Ober̂  rt ^baides Overly, as guardian of the said Emma 

| ORe r decensed, are true copies of the said accounts, now 30 
I ThV V he 8Urr°gate’s office of the county of Warren.
«aid 0  ̂ 6 ^ ljna Maria Lerch, sinee the death of the 
Lerch We\ ° berlJ’ intermarried with the said Benjamin F. 
since I)10 * 6 ^6ar ei»bteen hundred and fifty-six, and that 
hand i er *nterrnarriage she has resided with her said hus- 
vania Lb C°Unty ° f NorthamPt<)lh and state of Pennsyl- 
ren bv h ^  • 6 n°W re8ides ; and that she has three child- 
are still ier-8aid hnsband’ the said Benjamin F. Lerch, who 
•8ec°nd daVlllf a and tbe sa*d ®mrna Oberly died on the

y 0 pril, eighteen hundred and sixty-five, in the jn
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twelfth year of her age ; and that the said Charles Oberly, 
John S. Oberly, Robert Oberly, and Emma Baker, are her 
next heirs-at-laW, to whom any lands of which she died 
seized did, upon her death, descend, subject to such rights 
therein as the said Anna M. Lerch, as her mother, might 
have.

And the said Charles Oberly further saith, that the state-
ments in the said bill contained in relation to his acts and 
doings as guardian of the said Emma Oberly, are true, and 

10 fh at the accounts annexed to the said bill, purporting to be 
copies of his accounts as such guardian, are true copies of 
his accounts, now on file in the surrogate’s office of the 
county of Warren ; and that the allegations in said bill in re-
lation to the estate o f the said Emma Oberly, which came to 

■ his hands as her guardian, are true, and that the said moneys 
were derived from the sources stated in the said bill.

And these deponents further say, that th e  a llegation s in the 
said bill, in relation to the institution and prosecu tion  of the 
said suit by the said Benjamin F. Lerch, Anna M aria Lerch, 

20 and Jehiel T. Kern, as administrators of the said Emma Oberly, 
deceased, against the said Charles Oberly, are true, and that 
the said suit is still pending.

C h a r l e s  Ober l y.
R o b e r t  Ober l y.
G e o r g e  E . B a k e r .
E mma  B aker .
J o h n  S. Ober l y.

Sworn and subscribed, this first day of December, a . & 
1865, before me, one of the masters of the Court of Chancery 

30 in aud for said state.
J .  M .  Sh e r r e r d , M . G.
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Answer.
[Filed July 13, 1866:]

I n  Gh a n c e r y  o f  N e w  J e r s e y .

The joint and several answers of Benjamin F. Lerch, Anna 
Maria his wife, and Jehiel T. Kern, defendants to the bill 
of complaint of Charles F. Oberly, Robert Oberly, George 
E. Baker, Emma Baker, and John S. Oberly, complainants.

These defendants, now and at all times hereafter, saving 
and reserving to themselves all and all manner of benefits or 
advantage of exception or otherwise, that can or may be had 10 
or taken to the many errors, uncertainties, and imperfections 
in the said bill contained, for answer thereto, or to so much 
thereof as these defendants are advised it is material or neces-
sary for them to make answer unto, answering say—they 
admit that Owen Oberly, late of the township of Greenwich, 
lathe said county of Warren, and state of New Jersey, de-
parted this life on or about the twenty-first day of September, 
in the year of our Lord eighteen hundred and fifty-two, in-
testate, seized in fee of a certain tract of land, situate in the 
8aid township of Greenwich, containing about one hundred 20 
and twenty-seven acres, on which he resided at the time of 
his death, and that the said land is correctly described in the 
8aid bill of complaint; and that the said Owen Oberly left, 
at the time of his death, his widow, Anna Maria Oberly,
8ince intermarried with the said Benjamin F. Lerch, and one 
child, Emma Oberly, his sole heir-at-law him surviving, to 
ĥomthe said lands descended, subject to the right of dower 

t erein of this defendant, Anna Maria Lerch, and the rights 
o the creditors of the said Owen Oberly, deceased, to have 

e debts of the said de’ceased, which should remain unpaid 30 
8 cr exhausting the personal estate o f the said deceased,
Paj and satisfied thereout. And these defendants further 
f̂liit, that on or about the twenty-seventh day of October,

^  teen hundred and fifty-two, letters of administration on 
estate of the said Owen Oberly, were granted by Lewis 
Ge8e, ^e then surrogate of Warren county, unto this

New Jersey State Library
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defendant, Anna Maria Lerch, then Anna Maria Oberly, who 
took upon herself the burthen of the administration of the 
said estate.

And these defendants further admit, that the said Emma 
Oberly, at the time of the death of her father, Owen Oberly, 
was an infant of tender years, being then about three weeks 
o ld ; and that on the application of her mother, the said 
Anna Maria Oberly, letters of guardianship upon the person 
and property of the said Emma were granted to this defend-

ió  ant, Anna Maria Lerch, then Anna Maria Oberly, by the 
said Lewis C. Reese, es.quire, surrogate of the county of War-
ren, on or about the eighteenth day of April, eighteen hun-
dred and fifty-four.

And these defendants do further admit, that this defend-
ant, the said Anna Maria Lerch, then Oberly, as administra-
trix as aforesaid, on the twenty-eighth day of March, eighteen 
hundred and fifty-four, presented to the Orphans Court of 
the said county of Warren, an account of her administration 
of the estate aforesaid ; which said account was duly allowed 

20 and passed by the said court at the Term of April, eighteen 
hundred and fifty-four, by which said account there appeared 
to be due to the said administratrix the sum of three thou-
sand seven hundred and eighteen dollars and eighty-seven 
and a half cents, after applying all the personal estate of the 
said Owen Oberly, deceased, to the payment of his debts.

And these defendants further admit, that this defendant, 
Anna Maria, being the widow of the said Owen Oberly, having 
intermarried with this defendant, Benjamin F. Lerch, onap 
plication to the said Orphans Court, alleging the said mar 

30 riage, the said court ordered the said administration to e 
continued in the names of these defendants, Anna Maria an 
Benjamin F. Lerch; the said Benjamin F. Lerch having 
given bond according to law. , .

And these defendants, Anna Maria Lerch and Beujamm 
F. Lerch, answering for themselves, admit, and the ot e 
defendant believes the admission to be true, that at °^a oÛ 
the time mentioned in the complainants’ bill, this de en 
was removed by the said Orphans Court from the gtm| ia 
ship of the person and property of the said Emma fPJ 

40 and letters o f guardianship were decreed by the sai cour
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be granted to the said Charles Oberly, one of the said com-
plainants, and such letters were issued to him at or about 
the time set forth in the complainants bill, by Philip H. Hann, 
the then surrogate of the county of Warren.

But these defendants, Anna Maria Lerch and Benjamin 
F. Lerch, deny, and the other defendant believes the denial 
tube true, that it was, for any improper conduct this defend-
ant, Anna Maria, was removed, but only by her own consent, 
because she had removed to the state o f Pennsylvania and 
was living with her sister; and the said Charles Oberly be- 10 
came importunate for fear that she would not take proper 
care of the property of said ward, and that he might lose 
something in case of the said ward’s death, and that in order 
to get rid of his importunity she consented that the said 
said court might remove her and appoint the said Charles 
Oberly in her place.

And these defendants in further answering admit, that 
these defendants, Benjamin F. Lerch and Anna Maria Lerch, 
did present to the said Orphans Court, at or about the time 
set forth in the said bill of complaint, an account of the per- 20 
soual estate of the said Owen Oberly, deceased, and also of 
is debts, and presented a petition therewith to the said 

court, setting forth that the personal estate o f the said de-
ceased was insufficient to pay his debts, and requesting the 
m of the court in the premises; and they further admit that 
a substantial copy of said petition and account is set forth in 
the said bill of complaint.

And these defendants further admit, that the said court
Ŝ nted a rule to show cause why so much of the said lands
CL. ■ sufficient to pay the debts of the said Owen

er y> deceased, as in the said bill is set forth, should not 
he sold.

Co f̂V^686 ^e ên^an ŝ further admit, that the said Orphans
m T  £  ^ie ^me 8et ôrt  ̂ *a ^ie sa^  Wl'l o f complaint,
a k 6 .8â  ^ecree f°r the sale of the said lands, and that
bill r antlal C° ^  sa^  decree is set forth in the said
0111 of complaint.
min ^ef®udant8 further admit, that the said Benja-
the said ^ nna Maria Lerch, did, in obedience to

°r cr, sell the said lands to one John Lants, for the aq
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sum of twelve thousand eight hundred and seventy-six dol-
lars and forty-nine cents, according to law, and did report 
the said sale to the said Orphans Court, and that a substan-
tial copy of said report of sale is set forth in the said bill of 
complaint.

And these defendants further admit, that the said court 
did make an order confirming the said sale, as in and by the 
said bill is made known, and did direct the said Benjamin F. 
Lerch and Anna Maria Lerch, to make a conveyance to the 

10 said John Lauts, and these defendants, Benjamin F. Lerch 
and Anna Maria Lerch, did make a conveyance to the said 
John Lauts, for the consideration of the said sum of twelve 
thousand and eight hundred and seventy-six dollars ami 
forty-nine cents, of which four thousand two hundred and 
ninety-two dollars and sixteen cents was secured by mortgage 
on said premises, to answer the dower of the said Anna 
Maria Lerch, as widow of the said Owen Oberly, deceased, 
in the said premises; and that this defendant, Anna Maria 
Oberly, now Lerch, had consented to release her dower there- 

20 in upon that condition, and that the residue of the said con-
sideration money, amounting to the sum of eight thousand 
five hundred and eighty-four dollars and thirty-three cents, 
was paid to these defendants, Benjamin F. Lerch and Anna 
Maria Lerch, as cash. •

And these defendants further admit, that the said Charles 

Oberly did, at or about the time he has set forth in the sail 
bill o f complaint, make application to the said court, to have 
the said account o f the said Anna Maria Oberly, as adminis-
tratrix of the said Owen Oberly, restated, and that sai ac* 

30 count was opened by consent and restated; and these e- 
fendants, Benjamiu F. Lerch and Anna Maria Lerch, 1> 
by a written agreement, which was filed in the said conr, 
consent that the item in her account filed on the 26t * 
o f December, eighteen hundred and fitty-seven, and w 
is set forth in the complainants bill, which claimed am0“ 
due Joseph Keller, do. $1590.00,” should be stricken 
the said account, and the said Charles Oberly did con ^  
also in writing, that the said item should be stricken oû  ^ 
that no other item should be objected to. aU..

40 fendants, Benjamin F. Lerch and Anna Maria erc »
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ewering for themselves say, and the other defendant believes it 
to be true, that o f  the said sum of fifteen hundred and ninety 
dollars, fifteen h u n red  dollars had been given to the defend-
ant, Anna Maria Lerch, by her father, the said Joseph Keller, 
and this defendant had let the said Owen Oberly have the'said 
fifteen hundred d ollars  to use in purchasing the said farm of 
which the said O w en  Oberly died seized, and it was under-
stood that the sa id O w en  Oberly would give his said father a 
bond for the said money, and the said Joseph Keller sup-
posed that he h a d d on e  so, and the said account was filed ac- 10 
cordingly, but u pon  examination it was ascertained that the 
8̂aid OwenOberly n e v e r  had given the said bond, and it was 
supposed and these defendants were advised at the time that 
the saidsum ot fifteen  hundred dollars having been delivered 
to the said Owen O b e r ly  by this defendant, Anna Maria, then 
being his wife, and the said Owen Oberly having signed no 
obligation to repay the same, it could not be recovered o f his 
estate, and therefore all claim therefor was abandoned, and 
the said sum o f  fifteen hundred dollars, with the interest 
therein for one year, being the sum of ninety dollars, making 20 
t e whole sum fifteen hundred and ninety dollars, was, by 
consent o f  these defendants, stricken from the said account,
th e8,^ eo^ ^ e Owen Oberly was allowed to enjoy 

e benefit of the said principal sum of fifteen hundred 
collars.

And these defendants admit, that these defendants, Bcn- 
1D * .ercb an<̂  -Aama Maria Lerch, did, on or about the

a c : r ; r d ln *be 8aid bil1 o f '^ “ plaint» file their fiual 
tkp ° ° * e es*a*e of the said Owen Oberly, deceased, in 
there anneri8et m tbe 8idd kill o f complaint, and that 30 
amounT*8 ei\ a balance for distribution in their hands 
ninpfpfD̂  j° *16 SUm ^ve thousand seven hundred and 
A V ?Dr dollars forty-one cents.

Leri d. deff  dants> Benjamin F. Lerch and Anna Maria 
be true tU  ^  th? 0tber defendant believes such denial to 
Emma OhL1 6J aid Charles Oberly, as such guardian of 
tU-i „ 0HJected to the making of the said order forI&G gf ]
bill of comni16' 8aid land8> °n the grounds stated in the said 
these defend ^  an  ̂ otker reason. On the contrary, 

aD 8) enjamin F . Lerch and Anna Maria Lerch, 40
j
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further answering for themselves say, and the other defend-
ant believes it to be true, that the said Charles Oberly was 
anxious to have the said land sold, and was the first to urge 
the sale of the said farm; that he at first thought he could 
pay the debts from the proceedsy and the said Charles did 
pay certain claims against the estate, and afterwards and 
shortly before the application for the sale of the said lands 
was made, the said Charles Oberly came to these defendants 
and urged the sale o f the said lands, and that he, the said 

10 Charles Oberly, would get his son-in-law, William Lants, to 
buy the said farm, an-ct he could do better to have the money 
on interest, than to have the land; that the said Charles 
Oberly further remarked, as a reason for selling the said 
lands, that by the time the tenant’s share came out, and the 
coal for burning lime and the widow’s third, there was but 
little left for the child, and he thought it was better to have 
it sold; and besides, the said Charles Oberly had paid some 
eight hundred and some few dollars of'said debts without 
any authority o f law, and he was anxious to get it back, and 

20 urged that as another reason, why the said lands should be 
sold. And these defendants, Benjamin F. Lerch and Anna 
Maria Lerch, being satisfied that the said debts could not be 
paid in any other way, proceeded, as they have before stated, 
to sell the said lands, and they were bought by the said John 
Lants.

And these defendants further answering admit, that t e 
said Benjamin F. Lerch and Anna Maria Lerch did pay over 
to the said Charles Oberly, as guardian, of the said Emma 
Oberly, the said sum of five thousand seven hundred an 

30 ninety-four dollars and forty-one cents, being the baance 
still remaining of the proceeds of the sale of the said an 
after the payment of the debts o f the said Owen Obery, 
ceased, and deducting the sum of four thousand two bun 
and ninety-two dollars and sixteen cents, secured by 
gage on the said premises, to answer the dower of t e s 
Anna Maria in the said lands.

And these defendants further admit, that the sai 
Oberly died on the second day of April, eighteen °D ^  
and sixty-five, being still a minor, in the twelfth the. 

40 ageJ without issue, having never been married , an
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«aid complainants are the paternal uncles, and that the said 
Emma Baker is related to the said Emma Oberly as the said 
bill of complaint sets forth.

And these defendants further admit, that the said Charles 
I Oberly, as guardian of the said Emma Oberly, has from time 
to time presented his accounts of said guardianship to the 
Orphans Court of the county of Warren, and that on the 
third day of October, a . d . eighteen hundred and sixty-five, 
the said Charles Oberly filed, in the surrogate’s office o f the 
«aid county of Warren, an account, together with what the 10 
«aid Charles Oberly was pleased to calf a schedule, pretend-
ing to set forth the sources from which he had derived the 
«aid moneys, but these defendants deny that it is entitled to 
be called a final account at all of his said guardianship of 
said Emma Oberly. And they further deny, that the said 
Charles Oberly had a right to pay out a single item of the 
moneys the said Charles Oberly professed to have paid out 
on and by the said account, and that the whole credit side of 
the said account is illegal, unjust, and the said Charles Oberly 
is not, as these defendants will more fully show hereafter, 20 
entitled to any part of it, except possibly the item for tax.
, n these defendants further answering say, that they 
aveno reason to doubt the correctness o f the statements of
esai ill of complaint, as to the sources from which the 

! i Charles Oberly originally derived the estate o f the said 
L T ! i311* t*ie8e defendants say the eighth account,
Emma ok \ Sâ  Cliarles Oberly, as guardian o f  the said 
8a:j nr, particularly the sources from which the
these d T ^  êr^7 drived the assets o f the said estate; and 
¿oe« tm*60 ants ûrt îer insist, that the said bill of complaint 30 
Charles 0?°r':ect^  8et f° rth the order in which the said 
these dpf a8 &uarĉ an> received the said assets. And 
b,the T t8ifurtlHir say> that by the first Recount filed 
»as fiiea n Oberly, as guardian as aforesaid, which
fifty.8ix ® afteenth day of April, eighteen hundred and 
for grain *ia \ 6 8â  Oharles Oberly had received in cash 
and eiehtv ° l̂fferent Persons, the sum of seven hundred 
8econd a p p ht do!,are* And by tbe said Charles Oberly’s 
tbe said Whlch was filed in the surrogate’s office o f 

oanty of Warren, on the fifteenth day of April, 40



44

eighteen hundred and fifty-nine, and in which the said Charles 
Oberly charges himself with the sum received from these 
two defendants, Benjamin F. Lerch and Anna Maria, from 
the sale o f said lands, it appears that up to the thirty-first 
day of March, eighteen hundred and fifty-nine, and before 
the said Charles Oberly had received the proceeds of the sale 
o f the said real estate, he had received in cash for grain sold, j 
the further sum of twelve hundred and three dollars or there- j 
about, making the whole amount of money received by the 

10 said Charles Oberly, as guardian as aforesaid, from the pro-1 
ceeds o f grain belonging to said ward, Emma Oberly, prior 
to the time the said Charles Oberly received the said sum of 
five thousand seven hundred and ninety-four dollars and 
forty-one cents, the proceeds of the sale of the said real estate, 
and prior to the first day of April, eighteen hundred and 
fifty-nine, he had received the sum of nineteen hundred and j 
ninety-one dollars and forty-five cents.

And these defendants further say, that they have not care-
fully examined the accounts o f the said Charles O berly so as 

20 to be able to state accurately his disbursements during the 
time of his guardianship, but they deny that the said Charles 
Oberly disbursed from said estate of his ward, m oneys for 
the payment of the debts o f the said Owen Oberly, asbythe 
said bill 'is implied, any money which he did not receive j 
back ; on the contrary, these defendants state the truth to e, 
that the said Charles Oberly, in his second guardianship 
account, charges himself with the sum of eight hundred an 
seventeen dollars and twenty-six cents, received of these e- 
fendants, Benjamin F. Lerch and Anna Maria Lerch, admin 

30 istrators of the said Owen Oberly, deceased, for ra®nê  j 
which the said Charles Oberly had paid for the debts o sai 
Owen Oberly, deceased, and that the said Charles 0 ^  
guardian as aforesaid, shows by his said second accoun > 
as aforesaid on the fifteenth day of April, eighteen bun r

all the sums of money for which he claimed credit w 
said account, and the one that preceded it, for the e 
the said Owen Oberly and the support and maintenan 
the said child, Emma Oberly, the sura of fourteen  

40 and three dollars and eighty-eight cents, over the sai
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of five thousand seven hundred and ninety-four dollars and 
forty-one cents, the proceeds of said real estate which was 
paid to him on or about the first day of April, eighteen hun-
dred and fifty-nine, making the whole amount in the hands 
of the said Charles Oberly, on or about the first day of April, 
eighteen hundred and fifty-nine, and for which he charges 
himself in a bulk, the sum of seven thousand one hundred 
and ninety-eight dollars and twenty-nine cents. And these 
defendants entirely deny that the said Charles Oberly7, as 
guardian as aforesaid, paid all the expenses and d sburse- 
mentsof his said guardianship out of the moneys he received 
from the sale of grain prior to the sale of the said lands, or 
that he kept that money separate and out of it paid said ex-
penses and disbursements; on the contrary, these defendants 
charge that the said Charles Oberly mingled the moneys of 
the said estate all together, and paid the expenses for keep-
ing the said ward and other expenses incident to his said 
guardianship out of such moneys of the said ward as he hap-
pened to have in hand when called on for said accounts.

And these defendants further say, that whether the pro-
ceeds of the said real estate which remained in the hands of 
these defendants, Benjamin F. Lerch and Anna Maria Lerch, 
were personal or real estate while they7 remained in the hands 
of these defendants undisposed of, it is not material for the 
purposes of this case to say, but these defendants submit as 
a question of law to this court, that the said proceeds even 
while in the hands of these defendants, W'ere personal estate, 
ut these defendants distinctly insist and charge, that the 

Moment these defendants, Benjamin F. Lerch and Anna 
aria Lerch, paid to the said Charles Oberly, as guardian of 

jo said Emma Oberly, the said sum of five thousand seven 
oudredand ninety-four dollars and forty-one cents, the pro- 

ooeds of the said real estate, for the use and benefit o f the 
Bai ®mma Oberly, the said ward, it became converted into 
personal estate; and that all the other sums of money re- 
ceived by the said Charles Oberly, as guardian as aforesaid 

said Emma Oberly, from the proceeds o f real estate as
said̂ O 1Q became converted in the hands of the

arles Oberly, guardian as aforesaid, into personal 
a e> precisely the same as if the said moneys had been

10

20

30

40
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paid into the hands of the said Emma Oberly herself. And 
these defendants further insist and charge, that the said 
Charles Oberly gave to the said money all the attributes of 
personal estate, that he loaned it out for the benefit of the 
said ward and in her place and stead to different individuals, 
on bond and mortgage and other personal security; and that 
the said moneys have been mixed up with the other moneys 
of the said ward, derived from the sale of grain belonging to 
said ward, and with the interest moneys received for the 

10 said ward from the loan of the said moneys, and has lost all 
its specific character.

And these defendants further insist and charge, that the 
said estate in the hands of the said Charles Oberly has 
greatly increased by the accumlations of interest thereon, 
so that on the twenty-first day of April, eighteen hundred 
and sixty-five, w?hen the said Charles Oberly filed his eighth 
account, after the death of the said Emma Oberly, after paying 
for all the expenses o f her last sickness and the expenses of 
her funeral, the said Charles Oberly charges himself as such 

20 guardian as aforesaid, with a balance in hand amounting to 
the sum of ten thousand four hundred and fifty-six dollars 
and thirty cents. And these defendants further say, that an 
examination of the eight accounts filed by the said Charles 
Oberly, as guardian of the said Emma Oberly, in the Or-
phans Court, and were made a part of the said bill of com-
plaint, and to which eight accounts these defendants beg 
leave to refer, it will appear that from mere accumulations 
o f interest, the said estate in the hands of the said Charles 
Oberly has nearly or quite doubled itself. And these de- 

30 fendants further charge and state, that moneys derived from 
the sale of grain grown upon the real estate of the said ward 
are not real estate, but simply personal estate, and are o
be administered as such ; and that interest moneys, derived
from the loaning of the money, the proceeds of the sale oft e 
real estate of said ward, Emma Oberly, and which she derive 
from her are not real estate, but simply^
only personal estate, and are to be administered as such. n 
these defendants further say, that in the said accounts the sai 
Charles Oberly charges himself with the balance of the w oe 

4 0  sum due for tire proceeds of said estate from every source,



47

carries such balance from one account to another, until, on the 
twenty first of April, eighteen hundred and sixty-five, after 
the death of the said ward, the said Charles Oberly charges 
himself with the net balance due said ward’s estate o f ten 
thousand four hundred and fifty-six dollars and thirty cents,
And these defendants distinctly deny, that any part o f the 
assets in the hands of the said guardian are real assets, which 
are distributable among the heirs-at-law7 of the said Emma 
Oberly, deceased, subject to such rights therein as this de-
fendant, Arina Maria Lerch, as mother of the said Emma 10 
Oberly, would have in case the same were lands.
And these defendants do further deny, that by the laws of 

New Jersey the said assets descended to the said Charles 
Obe:ly, John S. Oberly, Robert Oberly, and Emma Baker,
88 the heirs-at-law of the said Emma Oberly, in equal shares, 
subject to the life estate o f this defendant, Anna Maria 
Lerch, as the mother of the said Emma Oberly, deceased.
And they further deny, that the said complainants have any 
iight, title, or interest in any way whatever in the said assets.

And these defendants distinctly charge, that there is now 20 
iu the hands of the said Charles Oberly, as guardian of the 
said Emma Oberly, deceased, as will appear by his account 
filed iu the office of the surrogate of the said county of War- 
fen, on the twenty-first day of April, eighteen hundred and 
Bixty-five, a copy of which is attached to the said complain- 
snts bill, and to which account these defendants beg leave 
to refer, the sum of ten thousand four hundred and fifty-six 
°Hars and thirty cents, and that the whole o f the said sum 

personal assets, and are to be administered as personal 
*?8e*8» and that these defendants, as the administrators of 30 
e said Emma Oberly, deceased, are entitled to administer 
e said assets and to recover the same from the said Charles 
rly, as guardian as aforesaid.
ad these defendants, Benjamin E. Lerch and Anna Maria 
* answering for themselves say, and the other defend- 
elieves it to be true, that the said Anna Maria inter- 

ârried with the said Ow7en Oberly in the year eighteen
teen h an<̂ anĈ S0Iuew^ere about the year eigh- 
now UDarê  arû  fifty-one, as nearly as these defendants can 

recollect, this defendant, Anua Maria Oberly, received 40



from her father, Joseph Keller, the sum of fifteen hundred 
dollars, which she immediately gave to her said husband, 
Owen Oberly, to aid him in payiug for the said farm of which 
he died seized as aforesaid. And these defendants submit, 
that in equity the said Anna Maria is entitled to receive from 
the proceeds of said estate the said sum of fifteen hundred 
dollars, with all interest thereon.

And these defendants further say, that so far as they or 
either o f  them know, the said Emma Oberly, deceased, has 

10 no debts unpaid, but these defendants deny the right of the 
said Charles Oberly to pay any debts which he might have 
contracted for or on behalf of the said Emma Oberly after 
her death, and they insist that any debts which the said 
Charles Oberly may have contracted or paid for or on ac-
count of the said Emma Oberly, since her death, he con-
tracted and paid in his own money, and is not entitled to 
any allowance therefore out of the said estate. And these 
defendants state the truth to be, that whether there are any 
creditors o f the said Emma Oberly, deceased, or not, it is ne- 

20 cessary and required that the said assets should be admin-
istered upon as personal estate, in order that the same may be 
distributed among the next of kin of the said Emma Oberly,
deceased.

And these defendants, Benjamin F. Lerch and Anna Maria 
Lerch, answering for themselves deny, and the other defendant 
believes their denial to be true, that they have endeavored to 
obtain the possession of the said estate at the hands o f the 
said Charles Oberly, as such guardian, with a view to  and 
for the purpose of diverting the same from the proper course 

30 o f distribution and defeating the rights of the heirs-at-law o 
the said Emma Oberly therein ; and that in the execution  o 
their purpose they applied to William L. Hoagland, surrogate 
o f the county of Warren, for letters of administration on t e
estate o f the said Emma Oberly ; on the contrary these de-
fendants distinctly charge that the heirs-at-law of the sai 
Emma Oberly have no interest in said assets. A n d  t a 
these defendants, Benjamin F. Lerch and Anna Maria here , 
being advised by their counsel and being entirely sa 18 
fied that the said assets in the hands of the said Chare 

40 Oberly, as such guardian as aforesaid, were personal es a >
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and required to be administered upon in order that they 
might be legally distributed to the next of kin of said Emma 
Oberly, deceased. And that the said Anna Maria Lerch, as 
the mother of the said Emma Oberly, and this defendant, 
Benjamin F. Lerch, as the husband of the said Anna Maria, 
were entitled to the administration of the said estate, did 
apply to the said William L. Hoagland, surrogate o f the said 
¡county of Warren, for letters of administration upon the said 
estate, and inasmuch as these defendants, Benjamin F. Lerch 
and Anna Maria Lerch, were residents of the state of Penn- 10 
sylvania, they associated with themselves in the said admin-
istration the said Jehiel T. Kern, a resident of the town of 
Belvidere, in the said county of Warren ; and inasmuch as 
the said Emma Oberly died at the house of these defendants, 
¡Benjamin F. Lerch and Anna Maria Lerch, iu the state o f 
I Pennsylvania, and was a non-resident of the state o f New 
Jersey at the time of her death, these defendants, on the 
thirty-first day of July, eighteen hundred and sixty-five, ap-
plied by petition to the said William L. Hoagland, sur-
rogate as aforesaid, setting forth the circumstances o f the 20 
death of the said Emma Oberly, and her relationship to 
these defendants, and that it was necessary to have letters of 
ministration granted on her estate in this state, and request-
ing the said surrogate to grant an order for cause to be 
shown, according to law, why letters of administration should 

I not be granted on the said estate of the said Emma Oberly,
I deceased, to these defendants; and that the said surrogate 
I did make an order accordingly, that cause should be shown 
I “êore him on the eleventh day of September, eighteen hun- 
I red and sixty-five, why letters o f administration should not 80 
! lie granted on the estate of the said Emma Oberly, deceased,
I to these defendants. And these defendants admit, that the 
I said Charles Oberly did present to the said surrogate and 
I request him to file, and the said surrogate did file in his 
I ® ce, on the said eleventh day of September, eighteen hun- I th a,n̂  8'X̂'five, the paper, a copy of which is set forth in 
I .6, p kill of complaint, purporting to be signed by the 
I harles Oberly, for himself and the other heirs-at-law of
I thV l̂f ^m.ma 0berbb deceased, but these defendants deny 
I a t e said paper was of the least possible validity, and 40

a
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that it had no right whatever upon the files of the surrogate’s 
office ; and these defendants cannot concieve of any reason 
why the said Charles Oberly should file the said caveat, 
except that he had some hope thereby to intimidate the sur-
rogate from granting the said letters o f administration. And 
these defendants admit, that the surrogate of the said county 
o f Warren did issue letters o f administration on the said 
estate to these defendants, on the eleventh day of September, 
eighteen hundred and sixty-five, and that these defendants, 

10 have taken upon themselves the burthen of said administra-
tion, and these defendants deny that the said administration 
was taken out solely for the purpose of obtaining the said 
assets in the hands of the said guardian, in order to defeat 
the rights of the heirs o f the said Emma Oberly therein, but 
that said administration was taken out on the said estate be-
cause it was right and lawful to take it out; because said 
assets were personal estate and could be settled in no other 
way than by taking out letters of administration thereon and 
administering the said estate, in order that it might be dis- 

20 tributed according to law among the next of kin of the said 
Emma Oberly, deceased.

And these defendants further say, that on the twenty-eighth 
day of September, in the year o f our Lord eighteen hundred 
and sixty five, this defendant, Jehiel T. Kern, in company 
with a witness taken for the purpose, did go to the said 
Charles Oberly, at his residence in the township of Green-
wich, in the said county o f Warren, and did show him the 
letters o f administration granted to these defendants by the 
surrogate as aforesaid, and demanded of him, the said Charles 

30 Oberly, the sum o f ten thousand four hundred and fifty-six 
dollars and thirty cents, money in his hands belonging to the 
estate o f the said Emma Oberly, deceased, with interest 
thereon from the first day o f April, eighteen hundred an 
sixty-five ; and that the said Charles Oberly did then an 
there reply that he would pay the mouey whenever t e 
court decided he was bound to pay it, and not before. D 
that these defendants did, on the thirtieth day of Septs® ̂
eighteen hundred and sixty-five, commence an action in
Supreme Court o f New Jersey against the said Charles 

40 in the manner the said, complainants have set forth m
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said bill of complaint, to recover the said moneys from the 
said Charles Oberly, and they admit that they intend to pro-
secute their said suit as rapidly as possible to recover judg-
ment for said money, unless restrained by the injunction of 
this court. And these defendants submit, that they have a 
legal right to prosecute said suit and recover said money, 
and that this honorable court will not interfere to restrain 
them from pursuing their rights as administrators as afore-
said,and obtaining the said moneys, that they may administer 
the said estate according to law.

And these defendants further say7, that the said Charles 
Oberly, on the third day of October, a .  d . eighteen hundred 
and sixty-five, after these defendants had demanded the said 
money of him, and after they had commenced suit against 
him for the recovery thereof, as they have above set forth, 
filed, in the surrogate’s office of the said county o f Warren, 
an account which he called his final account, as guardian of 
the said Emma Oberly, deceased; and that he appended to 
said pretended final account a schedule, professing to set out 
the sources from which he derived the said estate.

And these defendants further say, that being satisfied that 
the said account was, so far as the claims for credit therein 
were concerned, illegal, and improper, and unjust, and that the 
smd pretended schedule was improper and against the usage 
and practice of the said Orphans Court, and of the said sur-
rogates office, put into the said account by said Charles 

I Oberly, for the purpose of making some evidence in his own 
half or for same other purpose unknown to these defend- 

^ese defendants, by their counsel, at the December 
errn> eighteen hundred and sixty-five, of the said Orphans 
°ort, moved the said court to strike from the said pretended 
oal account the said schedule, and for leave to file excep- 
ou8 to the said pretended final account. And that it was 
oreupon agreed between the counsel o f these defendants 

of the said Charles Oberly, and the said Orphans Court 
1 so order and direct that all proceedings upon the said 

L -  account should be suspended in the said 
P ans Court until the matters pending in reference to the 

fende8̂â e *n court should be settled, and that these de- 
ant8 should take all these objections to the said pre-

10

20
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tended final account in this court, and that this court should 
adjudicate thereon.

And these defendants object to the schedule annexed to 
the pretended final account, and ask this court to order it to 
be stricken out as illegal and improper, and as being con-
trary to the usage and practice o f the Orphans Court and the 
surrogate’s office, and a mere attempt to make evidence for 
himself by the said Charles Oberly, and as being a dangerous 
innovation upon the usage and practice of the said Orphans 

10 Court and of the said surrogate’s office, in reference to the 
accounts o f guardians.

And these defendants further say, that the said Emma 
Oberly died on the second day of April, eighteen hundred 
and sixty-five, and that on the twenty-first day of April, 
eighteen hundred and sixty-five, nineteen days after the 
death of the said Emma Oberly, the said Charles Oberly filed 
his account as guardian of said Emma Oberly, deceased, in 
which the said Charles Oberly claimed allowance for  all the 
expenses incurred during the last sickness of the said Emma 

20 Oberly, and for the expenses of her funeral; and that in and by 
the said account the said Charles Oberly completely settled up, 
as these defendants believe and therefore charge, all his ac-
counts as guardian of the said Emma Oberly, deceased, and 
these defendants really believe and therefore charge, that if 
these defendants had not proceeded to recover said monejs 
from the said Charles Oberly, that said Charles Oberly never
would haver filed said pretended final account.

And these defendants object to all the credits claim ed by 
the said Charles Oberly, in the said pretended fin a l account, 

30 except perhaps the item for tax, and they submit whether 
the said Charles Oberly, as guardian, had any right at all to 
pay that tax. They object to the following items:

1865.
May 15. To hauling stone and cement and fixing 

grave of said ward,
May 24. Amount paid D. J. Howell, for monu-

ment of said ward,
Aug. 24. Amount paid Young & Schlough, for 

fence around burial plot,
40 Sept. 1. Amount paid Isaac Zeller, for painting 

fence around burial plot,

2.20

4.84
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Sept. 1. For services getting fence and hauling and 
putting it up, $12.00

Sept. 30. Actual and necessary expenses, 12.50
Because all said debts were contracted and said liabilities 

were incurred and said services rendered long after the 
death of said Emma Oberly, and long after the rights and 
powers of the said Charles 'Oberly, as such guardian, had 
ceased; and therefore, the said Charles incurred the said 
debts and obligations and rendered said services and paid 
out said moneys without any authority of law and is not en- 10 
titled to any allowance for the same.

And these defendants further say, that the said Charles 
Oberly had no right or authority, under any circumstances 
whatever, to incur said debts and pay them out of the said 
ward’s estate after her death.

And these defendants further object to the items in the 
said account : . -

1865.
Sept. 30. Cash paid P. B. Kennedy, counsel fee, $20.00 
Sept. 30. D. A. Depue, ' 20.00 20
April 24. Amount paid D. A. Depue,. 10.00
Because these sums of money, as these defendants believe 

and charge, were paid to counsel not really for services ren-
dered to the said Charles Oberly, as guardian pf the said 
hmma Oberly, deceased, but as counsel fee and retaining 
|ee 'n ^vising and aiding the said Charles Oberly to claim 
or himself and the other complainants the said estate, and 
t erefore the said Charles Oberly cannot claim compensa-
tion therefore out of the said estate.

further object to the item of commissions of $717.- 30 
> ecause the said charge is exorbitant and erroneous, and 

18 ent|re}y too high, and because he is not entitled to any 
commissions, and because he has charged commissions on 
^  estate in every account by him filed. And these de-
thatai>!S ^  ^ at ^iese *tems should be all stricken out and 
a a the said account should be stricken from the files,
0U th 8â  account filed by the said Charles Oberly, 
five htwenty-first day of April, eighteen hundred and sixty- 
on’ i e^ en aed held as the final account of the said 

68 Oberly of his said guardianship. 40
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And these defendants further show, that this defendant 
Anna Maria Lerch, is about thirty-six years old, and that 
since her intermarriage with the said Benjamin F. Lerch she 
has resided in the state of Pennsylvania, and that she is the 
mother o f three children by the said Benjamin F. Lerch, to 
wit, Mary E. Lerch, aged nine years, Thomas F. Lerch, aged 
six years, and Irwin B. Lerch, aged two years, and that they 
are half brothers and sister to the said Emma Oberly, de-
ceased.

10 And these defendants further state, that this defendant, 
Anna Maria Lerch, the mother, and the said Mary E. Lerch, 
Thomas F. Lerch, and Irwin B. Lerch, the half brothers and 
sister of the said Emma Oberly, are, under the laws of New 
Jersey, the next o f kin of the said Emma Oberly, deceased, 
and are entitled to the whole o f the said estate, after paying 
the expenses of the administration o f said estate and any 
debts which may be outstanding against the said estate, if any 
there be, which these defendants do not believe.

And these defendants, Benjamin F. Lerch and Anna Maria 
20 Lerch, d6ny, and the other defendant believes their denial 

to be true, that they are endeavoring to obtain the said funds, 
in the hands of the said Charles Oberly, as such guardian, 
with intent to remove the same beyond the jurisdiction of 
this court, and thereby to defraud, hinder, or embarrass the 
complainants in obtaining their rights therein; but these 
defendants charge, that they are seeking to settle up the 
said estate o f the said Emma Oberly in the said Orphans 
Court o f the county of Warren, in order that d is tr ib u tio n  
may be made thereof by said court among the next of k in  of 

30 said Emma Oberly, according to law, and that the said com-
plainants have no rights whatever in the said estate, and 
that all such charges as these made by the said com pla inan ts 
are untrue and unfounded.

And these defendants further insist and charge, that if the 
said assets were real assets, which they insist they clearly 
are not, but are altogether personal assets, as these defen * 
ants have already shown, this defendant, Anna MariaLerc, 
having the life estate in the said assets, would have the clear 
legal right to take the said assets into her own possession, 

40 uncontrolled by the said Charles Oberly or any of the sai
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complainants. But these defendants insist, that the whole 
of the assets are personal assets, and that they, as admin-
istrators of the said Emma Oberly, deceased, have a right 
to administer the same under the direction of the said 
Orphans Court, and pay over the said assets to the said Anna 
Maria Lerch, Mary E. Lerch, Thomas F. Lerch, and Irwin
B. Lerch, as the next of kin of the said Emma Oberly, de-
ceased.

And these defendants deny all unlawful combination and 
confederacy in said bill charged, without this, that any other 10 
matter or thing material for these defendants to make an-
swer unto, and not herein or hereby well and sufficiently 
answered, confessed or avoided, traversed or denied, is true, 
to the knowledge or belief o f these defendants. All which 
matters and things these defendants are ready to aver, main-
tain, and prove, as this honorable court shall direct, and 
humbly pray to be hence dismissed with their reasonable 
costs and charges in this behalf most wrongfully sustained.

J. G. SHIPMAN,
Solicitor for and o f counsel with the defendants. 20

New Jersey, ss.—Benjamin F. Lerch and Anna Maria 
Lerch, two of the foregoing defendants, being duly sworn 
according to law, on their respective oaths say—that they 
ave heard the foregoing answer read, and understand its 

contents, and that the facts, matters, and things therein con-
tained, so far as they relate to the acts and doings of these 
c endants and of each of them, are true; and so far as they
a*e *° the acts and doings of other persons, they believe 

them to be true.
B e n j a m i n  F. L e r c h , 30 
A n n a  M a r i a  L e r c h .

and subscribed before me, this 28th day of June,
> at Phillipsburgh, New Jersey.

W m . M. D a v i s , M. C.

defend ^erSê >*S5*— -Kern, one o f the above named 
eaith fif8’ duly sworn according to law, on his oath 

at he has heard the foregoing answer read and un-
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derstands its contents, and that the facts, matters, and things 
therein set forth, so far as they relate to his own acts and 
doings, are true; and so far as they relate to the acts and 
doings of other persons, he believes them to be true.

J e h i e l  T. K e r n .

Sworn and subscribed before me, at Belvidere, New Jer-
sey, this 28th day of June, 1866.

J .  M. R o b e s o n , M. C.

10
O r d e r .  

[Filed June 18, 1867.]

I n  C h a n c e r y  of  N ew  Jer sey.

This matter coming on to be heard before his Honor the 
Chancellor, at the Term of March now last past, in the pre-
sence of Edward T. Green, o f counsel with complainants, 
and J. G. Shipman, esquire, o f counsel with defendants, 
upon the bill o f complaint and answer thereto, and the said 
pleadings being read, and the said defendants having there-
upon moved his Honor the Chancellor to dissolve the in-
junction heretofore granted in the cause, and to dismiss the 

20 bill of complaint of the said complainants, and the arguments 
of counsel having been heard thereon and considered, and 
the Chancellor having taken time to advise thereon, and 
now being of opinion that said m o t i o n s ,  ought not to be 
granted—

It is, upon this eighteenth day of June, in the year of onr 
Lord one thousand eight hundred and sixty-seven, ordere, 
that the said motions to dissolve the said in ju n c tio n  and to 
dismiss the said bill o f complaint be denied, with costs.

A. 0. ZABRJSKIE, C.

30 A  true copy—B. G u m m e r e , Clerk.
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O pinion.

Owen Oberly, of Warren county, died on the first day o f  
September, 1852, intestate, seized of a valuable farm irl that 
county, leaving a widow, the defendant, Anna Maria Lerch, 
who afterwards was married to the defendant, Benjamin F. 
Lerch, and one child, Emma Oberly, an infant three weeks 
old. His personal estate was not sufficient to pay his debts. 
Administration of his estate had been granted to his widow, 
and upon application by her and the defendant, Benjamin 
F. Lerch, who, after the intermarriage, had been joined with 10 
her in the administration, the Orphans Court of Warren 
county, in April, 1853, made an order for the sale of the 
farm to pay debts of the intestate, to the amount of thirty- 
fight hundred and eighteen dollars and eighty seven cents.
On the fourth of September, in that year, the farm was sold 
for twelve thousand eight hundred and seventy-six dollars 
and forty-nine cents, including the widow’s right o f  dower.
Of this sum one third was invested on mortgage for the life 
of the defendant, Anna Maria ; and of the residue there re-
mained, on the settlement of the final account on the sixth 20 
°f April, 1859, five thousand seven hundred and ninety-four 
ollars and forty-one cents, above debts and expenses. This 
alance was paid unto Charles Oberly, one of the complain-

ants, who had been duly appointed guardian of the infant, 
■Emma Oberly.

In 1861, Charles Oberly, as such guardian, received throe 
nndred and eighty-nine dollars and fifty-nine cents, the 

1D at̂ 8 8liare of that part of the proceeds of the lands of her 
paternal grandfather, John Oberly, situate in the county of 

arren, s°ld in 1834, by a partition sale, which had been 
for the dower of her grandmother, Catharine Oberly,

° ied in 1860. And also, sixteen hundred and ninety- 
lâ  °^arS an(̂  forty-seven cents, her shnre of proceeds of 
ab same grandfather, situate in Pennsylvania, sold

u t e same time on like proceedings, and which had 
invested for the same purpose.

18656 1D̂an*’ ®mma Oberly, died on the second of April,
> age twelve years, leaving the complainants, Charles

H



Oberly, John F. Oberly, and Robert Oberly, her paternal 
uncles, and the complainant, Emma Baker, the daughter of 
her deceased paternal aunt, her only heirs-at-law, besides her 
mother, who inherited for her life, and leaving her mother 
and three infant children of her mother by the second mar-
riage her next o f kin.

In 1865, after the death of Emma, the complainant, Charles 
Oberly, as her guardian, settled his account in the Orphans 
Court o f Warren county, upon which the balance was nine 

10 thousand four hundred and sixty-four dollars and seventy- 
four cents.

In September, 1865, administration of the estate of Emma 
Oberly was committed by the surrogate of Warren county to 
the defendants, Benjamin F. Lerch, Anna Maria Lerch, and 
Jehiel T. Kern, who thereupon sued the complainant, Charles 
Oberly, the late guardian, in the Supreme Court of this state, 
for the whole balance in his hands.

The bill in this court is filed to enjoin that suit. The com-
plainants claim that so much of that balance as is made op 

20 of the proceeds of real estate must be considered as real 
estate, and descend as such; that the administrators of Emma 
are not entitled to receive it, but that it belongs to them, as 
her heirs-at-law, subject to the life estate of her mother, and 
that they are entitled to have it invested and secured under 
the direction o f this court.

I f the complainants are right in their claim, the case is a 
proper subject of equity jurisdiction. The proceeds of the 
real estate must be separated from the rents of the farm and 
the interest o f these proceeds which are personal estate, an 

gQ  form part o f the balance in the hands of the g uard ian , an 
when separated must be invested for the life of the mother.

The main, if not the only question in the case is, whether 
the surplus of the proceeds of lands of a decedent, sold y 
direction of a court for the payment of his debts, w  ̂
remains after payment of the debts, or the proceeds
lands sold on proceedings in partition, because they ca I 
be divided, when such surplus or proceeds belong to an j 
fant, are, upon the death of the infant, to be consider® * 
real estate or as personal estate, for the purposes of 8UCC 

40 sion.
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There' is nothing in the statutes by which these sales are 
authorized to settle the question. The partition act says the 
proceeds shall he pair] “ to the parties interested in the real 
estate so sold, their guardians or legal representatives, in 
proportion to their respective rights in the s a m e a n d  the 

I act authorizing lands to be sold for debts, directs that “ the 
I surplus money arising from such sale shall be distributed 
I among the heirs or devisees, according to the law of descents 
I in the former, and the will of the testator in the latter case.”
I But this, while it seems to regard it as real property does not j q  
I give any character to it to guide its transmission after its 
I being converted into money. The disposition of the surplus 
I must have been the same without this provision. In sirch 
I cases, by the descent or devise, the land had vested in the

heir or devisee, subject to the lien for debts, and all beyond 
that lien would, by settled principles of law, have belonged 
t'> the owner of the property before the sale. The provision 
tn.i) show, by the superabundant care in inserting it, that 
tlle legislature was very careful not to disturb, by a sale, 
the transmission of the proceeds as real estate. 20

fbe general rule is, that property is transmitted as real or 
personal, according to the form in which it exists at the death 
°f the owner. But courts of equity, by the doctrine of 
suitable conversion now well established, hold that in certain 
cases property actually existing in one form shall, for trans-
mission, be held to be in the other. This doctrine of no 
wna conversion, as it has been termed, is applied in cases 

„ i V - w i l l  or carriage settlement, money is directed 
e aid out in land, or land converted into money; to 

ry out the object of the will or settlement in such case, 30 
whi r n8Wered e9u^y to be the kind of property into 
should'h18 d'Pei:tec*t0 be converted from the time the change 
mad ^  *akeu P̂ ace> whether such conversion is actually 
ine .rno^’ an(t this theoretical conversion is considered 
s^V ^ *° contiuue until the ownership vests in some per-
ils oth° W°Û  bave the right to convert it from one kind to 
somethi6̂  an<̂ wbo’ wben of capacity, accepts it or does 
in which reco£n‘ze *t or it character in the shape 
character of eX̂ St8 this is done, it must retain the
solute o».° ,eal ° r PersonaK impressed upon by the last ab- 40 

Hner wbo ^ d  such power over it. Fletcher v. Ash-
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bound, 1 Lead. Cases in Eq. 671 ; W held ale v. Partridge,8 Ve*. 
235 ; Craig v. Leslie, 3 Wheat. 563; Sweety v. F ra zer, 1 Dm. 
301 and 306.

An infant or lunatic cannot elect. and therefore cannot 
change the character Impressed, upon the property. Leigh

Dulzell on Eq. Con. 18z; ¡Seely v. Jago, 1 P. W. 389; 
Earlom v. ¡Saunders, lb . 241 ; 1 Chses in Eq. 684,
notes to Fletcher v. Ashwiner; In re Wharton, 5 De Gex. M. 
$  Gord. 33.

10 ' The question in this case is, when land is, by legal pro-
ceedings, converted into money for a definite purpose, 
whether the proceeds are to be considered as converted into 
money except for that purpose, and whether they do not, for 
all other purposes, retain their character as land. It is con-
tended that on a sale for the payment of debts the surplus 
not needed for debts remains real estate, and that on a par-
tition sale the proceeds are persoual only for the purpose of 
division ; that for all other purposes they must be considered 
to remain as real. ,

20 The q ues t io n  is not the same as when one species is di-
rected to Uc converted iuto the other by a will, or marriage 
settlement. Yet it is placed upon the same principle, w ic 
js, that property shall retain the character impressed upom 
by the last absolute owner until that character is change y
some one having like power over it.

In th is  state there is one case in which this question ia 
been brought up for decision, the case of Snowhillv. 
in 2 G r e e n s  C h . 20. In that case the lands of an infan 
been sold by virtue of a special act of the legislature»

30 act authorized the sale, and directed the procee s to * 
vested, and one third of the interest to he for th® ^  {
mother o f the infant, and two thirds tor the 11 >e 0 ® ^
and gave no directions as to the principal, lhe 1 , . jg<
under age, without issue, and his mother obtain a j|( 
tration o f his estate. The bill was filed against the. 
istratrix by bis heirs-a‘ -law, who claimed that ti ^  
retained the character of real estate, and descei ^  #re 
as such. This brought up the precise question 
considering here. Chancellor Vroom, m a  uC ()|1|y

40 opinion, held that the doctrine o f equitable eonu



applied in eases of fraud or breach of duty. But where pro-
perty was lawfully changed in character by the courts or by 
the legislature, that the heir or next of kin must take it as it 
actually exists; and that the proceeds of sale in that, case 
must pass as personal property—and he dismissed the bill.
On appeal to the Court o f Errors this judgment was reversed.
The decision in that court fs not reported, but the result ap-
pears in a subsequent proceeding in the same case in this 
court, reported in 1 Green's Ch. R. 30. There Chancellor 
Pennington gives effect to the decision of the Court of Errors 10 
as establishing the right of the heir-at-law to the proceeds of 
the sale.

This decision, upon the very point by the highest court 
in the state, should be considered as putting the question at 
rest. But it is contended that the decision is against the 
clear weight of authority, and as no opinion was delivered, 
and no principle was settled by the Court of Errors, that the 
utmost extent to w’hich it should be held binding is in cases 
like that in which it was made ; that is, sales by virtue of a 
special statute. This, perhaps, might be a correct view if the 20 
decision was against a well established principle or against 
Meries of well considered cases, uniform or nearly uniform 
in their rulings. Or there may be cases in which it might 
bewise to bring up for re-consideration an opinion of that 
court when it seems to be made without due and full con-
sideration of the principles that should have guided it.

ut on this point the decisions in courts that ought to 
ave weight here are very different and apparently irrecon- 

cia le. Most of the decisions in England, referred to on 
; have no real bearing on the point. The case go
| Mroyd v. Smithson, reported in 1 Br. G. C. 503, and in

Cms in EcL' 690’ with the ful1 and Earned notes of 
® nglish and American editors, does not decide the point. 

tfia case contains the very able argument of Mr. Scott, af- * 
for r<̂S ^ ^ on’ induced Lord Thurlow to decide

ta against his preconceived opinion, so fixed that he at 
cid T*Ded to hear the adverse counsel. But it only de- 
an(T t at when a testator had ordered his land to be sold
w h i c h T *Dt0 money to Pay certain legacies, two of 

a laPse(l by death in his lifetime, that the amount 40
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of these lapsed legacies descended to the heir as real estate. 
The cases o f Wright v. Wright, 16 Ves. 188; Hewitt v. Wright,
1. Bro. C. G. 84 ; Smith v. Claxton, 4 Madd. 484; Dixon v. 
Dawson, 2 Sim. $ Stu. 327; and Jessup v. Wateon, 1 Mylne 
$  Keene 665, decide the same point, but they hold further 
that it goes to the heir as money, and is held by him as per-
sonal estate. That it should go to him as if real estate, does 
not affect the present question; the property existed in land 
at testator’s death, and as his intention of disposing of it 
failed by the lapse, the land, or the interest in it undisposed 
of, descended to the heir at the testator’s death, and when 
the land was sold the proceeds belonged to the heir. Hold-
ing that these proceeds, when in the hands of the heir, were 
personal estate, seems at first to be more directly on the 
point, as it settles the continuance of the character of the 
propery. But in all these cases the testator, the last abso-
lute owner, had directed a conversion out and out of the 
property; he had the power to change and did change its 
character; he failed to dispose of it; and before it was 

„Q changed, either actually or by the theory of equitable con-
version, the title vested in the heir, and necessarily it vested 
in him as money, the character so fixed.

There are many other cases in which the proceeds of lands, 
directed out and out to be converted into money, "have been 
held for want of any valid disposition of them by the testator 
to go to the heir. Collins v. Wakeman, 2 Ves. 683; Fitch v. 
Weber, 6 Hare 145; Robinson v. London Hospital, 10 Hare 

* 19; Shallcross v. Wright, 12 Beav. 505; Gordon v. Ackroyd,
1 jDe Gex. $  Smalc. 478; Taylor v. Taylor, 3 De Gex. M. 

gQ Gord. 190.
But all the effect these cases have here is, that they show 

the leaning o f the English Courts is in favor o f the heir; aud 
that he is not to be disinherited except by a valid and express 

. disposition of the estate.
The case of Oxenden v. Lord Compton, 2 Vesey, p. 70, is 

more in point. Here the proceeds of timber cut on a lunatic’s 
estate, were held at his death to pass as personal property, 
and Lord Chancellor Loughborough remarks that there is no 
“  equity between the real and personal representatives. Both 

^0 are volunteers, each must take what they find at the death
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of the person entitled for life, on the condition in which they 
find it.”  And he holds, that the court, in administering the 
estate of a lunatic, will not regard the interest either o f the 
heirs or the next o f kin, but only that of the lunatic. The 
force of this case is perhaps somewhat affected by the fact 
that appears by the case, that the timber cut was in a state 
that required it to be cut for the benefit o f the estate, and 
that the cutting was only taking the produce of the estate in 
the usual way, and therefore the proceeds were, at all events, 
personal estate. 10

The case o f Flanagan v. Flanagan, as stated by Sir Thomas 
Sewall, M. R. , in his masterly opinion in Fletcher v. Ashbourn,
1 Br. G. C. 497, is an authority in favor o f the proceeds of 
lands unnecessarily sold being considered for transmission 
as personal estate, and its effect is not explained away by 
Mr. Scott in his remarks upon it in Ackroyd v. Smithson.

The case of Cooke v. Dealey, 22 Beav. 196, decided by Sir 
John Romilly, master o f the rolls, is much like the present.
The real estate o f the decedent had been sold by order of the 
court for payments o f debts and legacies. More was raised 20 
by the sale than was needed ; the devisee died after the sale; 
the suit was between her administrator and her heir, and 
the sole question was whether, at her death, it passed as real 
or personal estate. It was held that it passed to the heir as 
real estate. Sir John Romilly remarks, “ more of the real 
estate was sold than was necessary, o f course the conversion 
is complete to the extent to which the purchase money was 
required for the particular objecl for which the sale took 
place, namely, for the payment of debts and costs, but the 
excess, though in the form  o f money, remained as before 80 
impressed with the character o f land.”

In “  the matter of Wharton, a lunatic, 5 De Gex. Me. N. $  
Cord. 83, the real estate o f a lunatic had been sold by order 
of the court by .virtue of the Stat. 11 Geo. 401, Wm. 3, which 
enacts that the proceeds of the estate sold “  shall be o f the 
same nature and character as the estate sold.” The sale was 
in 1829. Wharton, the lunatic, died in 1841, leaving an 
heir, who was also a lunatic, incapable o f electing, and who 
died in 1842, intestate, and without having received the 
money. It was held by the Lords Justices that at the death 40
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of the lunatic’s heir, it passed as real estate to his heir-at- 
law, and not to his next of kin. The statute controlled the 
first transmission, the second was upon the principle that 
money impressed with the character of land remains such 
until it is accepted as money by its absolute owner, of suffi-
cient capacity to make such election.

In the state of Hew York, the' case of Bogert v. Furman, 
10 Paige 496, is like the present. It was as to the surplus 
moneys arising from the sale o f lands to satisfy a mortgage; 

10 one of the owners of the equity of redemption died, after 
the foreclosure and sale,*but before the surplus was dis-
tributed; it was held by Chancellor Walworth ,that this sur-
plus was personal estate, and went as such to the next of kin. 
The principles contained in the cases on the subject were 
not discussed at the bar, nor do they appear to have been 
investigated or considered by the chancellor. The, 
has, however, the authority o f this eminent jurist.

In the case of Graham v. Dickinson, 3 Barb. Cĥ .R. 170, 
lands of the testator had been sold to pay his debts. Sub- 

20 sequently personal estate o f the testator was. realized from 
claims against the French government sufficient to liquidate 
these debts. It was held that the devisees, whose lands had 
been sold to pay debts, were entitled to be reimbursed out 
o f the personal estates so recovered, that being the fund pri-
marily liable to debts. But that in case of devisees who 
died before the recovery, their claim against that fund was 
personal estate and went to the next of kin. This case 6 
cides nothing that bears upon the point in question. 6 
claim of the devisee at his death was a chose in action, a 

30 mere personalty. It was not to the proceeds of the sa e o 
real estate. But a mere right of action growing ou* ° * 
mal-administration of the estate. But in the opinion o 
Chancellor Hoffman, he says that the surplus of a saeô  
mortgaged premises made in the lifetime of the 
is personal estate, but if made after his death his evl8̂  
would take; “ but she would have taken such surp ^ ^  
money, not as land, and the devolution from her won ^  
altered accordingly.” This seems to conflict with 
sequent opinion in Sweezy v. Thayer. In that case, r P  ̂

40 in 2 Duer 286, it is expressly held that the surp ns
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sale of mortgaged lands, under a decree of foreclosure, where 
the equity of redemption at the time of the sale belonged to 

| a minor, who subsequently died under age, was to be deemed 
I real estate, and at his death go to his heirs and not to his 
j next of kin. The referee, Murray Hoffman, and the Superior 
| Court, by Justice Bosworth, in very7 able and well considered 
opinions, in which the cases are reviewed, agree in this result.

In Massachusetts, in Emerson v. Cutler, 14 Pick. 108, it was 
held in an opinion delivered by Chief Justice Shaw, that the 
overplus of the proceeds of the land of an infant, sold by 
license of the court for the benefit of the infant, at her death 
underage w? ̂ ¡personal estate and passed to her administra-
tor. This case differs somewhat from that under considera-
tion; asiu it the land was sold for the very purpose ofconvert- 
mgit into personalty for the benefit of the infant. It was not a 

to a surplus above the purpose for which the land
I was solo.
I The case of Merick v. Bavier, 6 Ired. Eq. R. 524, was like 
I the present, as to the surplus proceeds of lands sold by order 
I o a court-to pay debts. The sale was in the lifetime of the on 

infant heir, who died under age. The court held that the 
land was converted into money -only to the extent o f the 

I o ject of the sale, the payment of debts, and that the surplus

Wheirs ^  ^  &t ^  infant’s .death descended to

T n^ jDn8̂ Varda’ ^ie decisions are contrary to each other.
held̂ l 11 *  *  R  224> decided in 1824, it was

IbvPP if? orate ar|d well considered opinion delivered
debts‘nf i U8tlCe Tighlman’ that the surplus of lands sold for

I died unrip 6 ancestior 111 the Retime of an infant heir, who 30
and went t ^  the death ° f  the infaut was personal estate »na went to the next of kin,

in Leyer V* Corndl' 4 £arr 396> made in 1846, 
Proceedsofa V' McCU^  and holds that the
estate and ° aUf 8 â°d8 sold by its guardian are personal
» « n a T l l  hl f eath 0̂ he iufant ‘ 0
v. Ckier. P tatlTe- Thls is the point ruled in Emerson 

In V. Biggert, 7 Watts 563, decided in 1846, it is

I
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held that a sale in paitition proceedings converts lands into 
money for transmission at the death of an infant tenant in 
common.

On the other hand, In re Tighlman, 5 Whart. 64, decided 
in 1839, it was held that the proceeds of an infant’s lands, 
sold by virtue of an act of the legislature, on the death of the 
infant under age, remained impressed with the character of 
real estate and went as such to her heir-at-law. This case is 
precisely the same as that of Snowfall v. Snowhill, and was 

jq  decided about the same time.
Again : in the case of Lloyd v. Hart, 2 Barr. 473, decided 

in 1846, the question was as to three thousand dollars, the 
surplus of the proceeds of the lands of a lunatic, sold by 
order of the court for the payment of his debts. Chief Jus-
tice Gibson delivered the opinion of the court, and on an 
able discussion o f the question, held that this surplus must 
be considered, at the death of the lunatic* as real estate, and 
must go to his heirs.

After this review of the authorities, I cannot consider that 
20 the decision of the Court of Errors in Snowhill v. Snowhill, 

was against a well settled principle or the decided weight of 
authorities, and that it should be therefore, if not disregarded, 
confined to cases in the precise circumstances of that case. 
On the contrary, i.t appears to me that the preponderance 
of the conflicting authorities is on the whole with that e- 
eision, and that the principles and reasoning on which te 
question ought to be decided is also with that decision.

It is also in accordance with the spirit of the legislation o 
the state in other matters. The provision in the act un er 
which this sale Was made, put there for abundant caution, 
shows that intention. And the provision expressly ma 81 
the act authorizing the sales of lands of infants that t e ^  
ture of the estate should not be changed by the sale, evlDĈ  
the same spirit. And while it is the doctrine of ^ sC0^ 
that the property of an infant or lunatic must 
for the benefit of the owner only, and not for that o i8  ̂
or next of kin, it is wise to hold that neither sha &alV|j 
lose by the change of its character; so that neither c a8S 
be tempted to procure a sale when it is not ior jQ

40 benefit, or to defeat it when it would benefit him, as 
the end, be for their own advantage. Some sue P
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generally have the management of the infant’s estate, and 
although the sale is ordered by the court, yet they have it . 
in their power in these ex parte applications, so to place the 
matter before the court as to procure the decision they 
desire.

In this very case the sale was an extraordinary one, and 
the parties who procured the order appear here to claim the 
benefit of the change. The rule established in Snowhill v. 
Snowhill, is based upon high grounds of public policy and I 
do not feel inclined to disturb it. 10

As to the proceeds of the lands in Pennsylvania, they 
must be governed by the law o f that state. Its statute re-
lating to partition proceedings, and the money invested for 
the widow’s dower, simply directs “  that at her death it shall 
be paid to the persons legally entitled thereto.” Pardon's 

0/ I 86I, p. 298, § 152; and in Hise v. Geiger, 1 W. S.
273, it was held that it must be paid to the heirs o f the in-
testate, and not to his administrators.

This settles that if Owen Oberly was living he would be 
entitled to these proceeds, but does not determine what 20 
character they would retain or to whom they would go at his 
death. But on the authority of Biggert v\ Biggert, which is 
upon the proceeds of a partition sale, and among the con-
flicting decisions in that state, approaches nearer this case 
than any other, I will hold that these proceeds, at the death 
ofOweu Oberly, were personal estate and were transmitted 
to and by his daughter as such, and that they belong to her 
administrators.

he principal of the proceeds of the sale o f lands in 
arren county, including the proceeds of lands of John 30 
ery and the surplus of the sale of lands of Owen Oberly, 

ê°ug to Anna Maria Lerch for her life, as heir o f her 
âug iter Emma, and must be invested under the order of 
1̂8 court, and the interest thereon, including the interest 

t j j *. e êath °f Emma, must be paid to her. At her death 
an<̂  the principal invested for the dower of 

iinni 1 aî aherch, must be divided equally among the three 
tfthef80«* ? rair,a ®a^er» as the heirs-at-law. The residue 
8ud m Uf },ln*k.e ^an(ts ° f  Charles Oberly is personal estate, 

Tv.flUS -G administrators of Emma Oberly. 4Q
he motlol> must be denied.



Appeal.

The defendants hereby appeal from the decree of the 
Chancellor made in this court on the 18th day of June, a. d. 
1867, in the above stated cause, denying with costs the mo-
tion of the said defendants to dissolve the injunction hereto-
fore granted in this cause, and to dismiss the complainants’
bill.

Dated July 27th, 1867.
J. G. SHIPMAN,

Solicitor for and o f counsel with the defendants.
10

I consider there is good cause of appeal in the above stated 
cause.

J. G. SHIPMAN,
Of counsel with the defendants.

Petition of Appeal. 
[Filed July 27, 1867.]

Between
B e n j a min  F. L e r c h  and A n n a  M a r ia , his 

wife, and Je h ie l  T. K er n , administrators 
20 o f Emma Oberly, deceased, appellants,

a?id /■

Charl es  Ob er ly , Jo h n S. Ob erl y , Ko ber t  
Ob e r ly , Ge o r g e  Ba k e r , and E mma , his 
wife, appellees. J

The humble petition of Benjamin F. Lerch andAi 
Maria his wife, and Jehiel T. Kern, administrators o ^  
Oberly, deceased, the appellants in the above cause, re8P^ 
fully show's that your petitioners find themselves aggrl ^  
by an interlocutory decree of the Chancellor, ma e ol®

30 eighteenth day of June, in the year of our Lord one

Petition of 
Apped
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sand eight hundred and sixty-seven, wherein your petitioners 
were defendants, and the said Charles Oberly, John S. 
Oberly, R obert O b e r ly , George Baker, and Emma, his wife, 
were com plainants, in this respect, that the said decree ad-
judges that the motion made by your petitioners to dissolve 
the injunction granted in behalf o f the said complainants, 
and to dismiss their said bill o f complaint should be denied, 
with costs. A n d  your petitioners appeal from every part o f  
the said decree on the ground that the same is erroneous, for 
that the said injunction should have been dissolved and the 10 
complainants’ said bill should have been dismissed, with costs.

Your petitioners therefore pray that the said decree o f the 
said Chancellor m a y  be reversed, set aside, and for nothing 
holden, and that y o u r  petitioners may have such relief in 
the premises as to this honorable court shall seem meet.

Dated July 27th, 1867.
J. G. SHIPMAN,

Solicitor and o f counsel with the appellants.
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