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OOURT OF ERRORS AND APPEALS.

Bill of Complaint.
[Filed December 2, 1865.]

In Chancery of New dJersey.

1o His Honor Henry W. Green, Chancellor of the State of New
Jersey.

Hubly complaining, show unto your Honor, your orators,
(reddes Oberly, of the township of Greenwich, in the county
of Warren, and state of New dJersey, and John S. Oberly,
Rdbart Oberly, and George Baker and Emma his wife, of the
oourties of Lehigh and Northampton, in the state of Penu-
tvana that Owen Oberly, late of the township of Green-
wich in the said county of Warren, and state of New Jersey,
departed this life on or about the twenty-first day of Septem-

ct,in the year eighteen hundred and fifty-two, intestate,
eezadin fee simple of a certain tract of land, situate in the
Mdtownship of Greenwich, containing about one hundred
did twenty-seven acres, on which he resided at the time of

'8death, a more particular description whereof is herein
jater set forth, and leaving his widow, Anna Maria Oberly,
8ree intermarried with Benjamin F. Lerch, and one child,

tuma Oberly, his sole heir-at-law, surviving him, to whom
I|Nh< lands descended in fee simple, subject to the right
j. ower therein of the said Anna Maria Oberly7 and the
[ ? t80f the creditors of the said Owen Oberly, deceased, to
[ ] 6 8aid deceased, which should remain
.J'8 a*6r ex*aus”ng the personal estate of the said de-

® >paid and satisfied thereout.
°ra*Ors “ur” er show, that on or about the twenty-
later (@ °/ October, eighteen hundred and fifty-two,

vae ° am” 8Fra”on on the estate of the said deceased
granted by Lewis C. Reese, esquire, surrogate of the
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said county of Warren, to whom the granting of administra-
tion thereon belonged and appertained, to his widow, tte
said Anna Maria Oberly, who took upon herself the burthen
of the administration of the said estate.

And your orators further show, that the said Emma (hedy,
at the time of the death of her said father, was an infant o
tender years, being then about three weeks old, and that, m
the application of her mother, the said Anna Maria Coedy,
letters of guardianship upon the person and property of the
said Emma were granted to the said Anua Maria Oberly by
Lewis C. Reese, esquire, surrogate of the county of Waen
on or about the eighteenth day of April, eighteen hunded
and fifty-four.

And your orators further show, that the said Arina Mua
Oberly, as administratrix as aforesaid, on the twenty-eighth
day of March, eighteen hundred and fifty-four, presented to
the Orphans Court of the county of Warren, an account of
her administration of the said estate, which said account was
duly allowed and passed by the said court at the Terra of
April, eighteen hundred and fifty-four, by which said account
there appeared to be due the said administratrix the am
of three thousand seven hundred and eighteen dollars and
eighty-seven and a half cents, after applying all the personal
estate of the said deceased to the payment of debts of the
said deceased.

And your orators further show, that the said Anna Mmna
Oberly, having intermarried with the said Benjamin F. Iadh
on application to the said Orphans Court alleging the «i
marriage, the said court, by a decree regularly made, -
order that the said administration should be continuel i
the names of the said Anna Maria Lerch and her sadhs
band, Beniamin F. Lerch, according to the form of t
statutes in such cases made and provided ; he, the sa
jamin F. Lerch, having first entered into bond, as
by law, as will appear by the said order and decreeo *
said court, bearing date on the tenth day of November, €0
teen hundred and fifty-seven. i_

And your orators further show, that on thé twenty A
of April, eighteen hundred and fifty-four, the sa A

10 Maria Lerch was removed by the said Orphans our
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the guardianship of the person and property of the said

| Fhmm Oberly, and letters of guardianship upon the person
ard property of the said Emma Oberly were decreed by the
sad cowrt to be granted to the said Charles Oberly, and
lettars of guardianship were thereupon, on the twenty-sixth
dy of June, eighteen hundred and fifty-five, granted by
Pulip H Hann, esquire, surrogate of the county of Warren,
tothe said Charles Oberly.

And your orators further show, that the said Benjamin F.
Iach and Anna Maria his wife, as administrators of the
sad Owen Oberly, deceased, on the twenty-sixth day of De-
cenber, eighteen hundred and fifty-seven, exhibited, under
athto the Orphans Court of the county of Warren, an ac-
oot of the personal estate of the said deceased, and also of
his debts, and presented a petition therewith to the said
oo, setting forth that the personal estate of the said deceased
wasinsufficient to pay his debts, and requesting the aid of the
outin the premises, which said account and petition are
mwords following, to wit.:

1o thejudges of the Orphans Court of the county of Warren—
four petitioners, administrators of Owen Oberly, deceased,
respectfully showeth, that they have discovered that the per-
srdl estate of said deceased 1is insufficient to pay his debts,
ad have made and exhibited, under oath, a just and true
acoourt of the said personal estate and debts, as far as they
endiscover the same, and your petitioners requests the aid
°fthe court in the premises ” and further showeth, that the
sad Owen Oberly died seized of the following tract of land,
A “a *rac® °f land situate in the township of Greenwich,
"j*id couuty of Warien, adjoining lands of Robert 8. Ken-

Jj Charles Oberly, and others, containing about one hun-

1 re alfJ twenty acres of land, on whi h the said deceased
sand” dnie death, valued at about ten thou-

a ollars, including the widow’s right of dower therein,

ttated December 26th 1857.

(Signed) Benjamin E. Lerch.
Anna Maria Lerch.
m
6 account of Benjamin F. Lerch and Anna Maria his
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wife, administrators of Owen Oberly, deceased, of the per
sonal estate and debts of the said deceased, made to procure
an order to sell land.
AMOUNT OF ESTATE
To amount of personal estate, as per account
of Anna Maria Oberly, administratrix of Owen
Oberly, deceased, as stated and allowed by the

Orphans Court, at April Term, 1854, $633.30
Deficiency, 3R1887

10
$6452.17

AMOUNT OF DEBTS,
Amount of debts settled, as the account of
Anna Maria Oberly, administratrix of Owen

Oberly, deceased, will show, 30949
Amount due Polly Ilile, April 1st, 1854, 182700
« “ William Warman, “ 10000
« “ Charles Oberly, « 5600
“ “ Joseph Keller, “ 15000

20 « “ Anna Maria Oberly, on settlement of
her account, 40063

Supposed commission and expenses of sale of
real estate and settling, 10000
452,17

Warren county, ss.—Benjamin F. Lerch, one of-the ad
ministrators above named, on his oath saith—that the abo\e
is ajust and true account of the personal estate and debts of
the said Owen Oberly, deceased, as far as he can discover

the same.
gq (Signed) Benjamin F. Lebch.

Sworn and subscribed before me, December 26th, 1867,
P. H. Han n, Surrogate.

And the said court did thereupon, at the Term of Decern
her, eighteen hundred and fifty-seven, according to the o

of the statute in such case made and provided, make ano

directing all persons interested in the said lands andrea esa *
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to appear before the said court on Tuesday, the twentieth
dayof April, eighteen hundred and fifty-eight, to show cause
why so much of the said lands and real estate whereof the
sad Owen Oberly died seized, as aforesaid, should not be
sd as would be sufficient to pay his debts; and at the time
adplace so as aforesaid named, the said court did proceed
tormake an order for the sale of the whole of the said lands
mnwords and figures following, to wit :

Warren Orphans Court.

April Term, a. d. 1858. 10

Red estate of Owen 1 # .
Qoerly, deceased.  f UrderJor wle o f real estate to 'pay debts.

Benjamin F. Lerch and Anna M. Lerch, administrators of .
Osen Oberly, deceased, having made and exhibited, under
aath to this court at the last December Term, a just and
tne account of the personal estate and debts of the said
deceased, so far as they could discover the same, by which
1t appeared that the personal estate of the said deceased was
insufficient to pay his debts; and also satisfactory evidence 20
thet the said Owen Oberly died seized of real estate in the
oounty of Warren, and praying the aid of this court in the
premses.  This court did order all persons interested in the
ank tenements, hereditaments, and real estate whereof the
ta Owen Oberly died seized in the county of Warren, to
appear before this court on Tuesday, the twentieth day of
,M’ Infhie present Term of April, to show cause, if any

ey a,why so much of the real estate whereof the said
ven berly died seized as aforesaid, should not be sold to
pay is debts, or the residue thereof, as the case might re- 30
qgire And it now appearing to the court that the said
it &> 8 ne(® the clerk of this court, was immediately
couT ter 8et.uP at three of the most public places in this
WaJ ~ 1°r 8ix week® successively, and published in the
farI"  Ournal’ ODe °f the newspapers printed in this state,
tointp™ h¥116 °f time. And the court having ap-
oW 1B day the time for hearing the said matter, and
RaiantOV r aring tiie allegations and proofs of the said
assaforeIDh ' an(® -*nna Maria Lerch, administrators

foteresti* * an® testimony of Lawrence Dean, a dis- 40
witness, on full examination thereof, do find that
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fhe personal estate of the said deceased hath been applied t
the payments of his debts, and that the same is insufficient
to pay the said debts, there still remaining the sum of three
thousand eight hundred and eighteen dollars and eghty-
seven cents to be paid, and also that the real estate which
the said Owen Oberly died seized is so circumstanced theta
part thereof cannot be sold without a manifest prejudice to
the heirs; therefore, on this twenty-fourth day of Apriln
the year of our Lord one thousand eight hundred and fifty
eight, this court doth order and direct the said Benjamin E
Lerch and Anna Maria Lerch, administrators as aforesad,
(upon giving the necessary security required by law,) to sl
all that tract of land or farm, situate in the township of Green
wich, in said county of Warren, adjoining lands of Robart
§. Kennedy, Charles Oberly, and others, containing sbat
one hundred and twenty acres of land, on which the sad
deceased resided at the time of his death, being the wholed
the lands, tenements, hereditaments, and real estate of tre
said Owen Oberly, deceased, for the payment of his debts; it
being considered and adjudged by the court that if itisnt
necessary to sell the whole to pay the debts of deceased
that to sell a part and not the whole would be a nmifest
prejudice to the heirs, and after making such sale report the
same to this court, agreeably to the statute in such case nack
and provided.
(Signed) Wm. R. Sharp,
Jas. Darisser, Judges,

And your orators further show, that the said Benjamin E
Lerch and Anna Maria Lerch his wife, administrators s
aforesaid, in obedience to said order, did proceed to mae
sale of the said lands, and did sell the same to one °*
Lants for the sum of twelve thousand eight hundre
seventy-six dollars and forty-nine cents, according to af
and did report the said sale to the said Orphans our .
words following: uCOa

To thejudges of the Orphans Court of the county of Warr
Report of the sale of land made by Benjamin F. erC32"
Anna Maria Lerch, administrators of Owen Oberly, j
pursuant to an order of this court, made in the Termo
last. The said administrators having advertised t e s
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I the said land to be made oh the premises oh Saturday, the
I fouth day of September last, at the hour of two in the after-
I rouy in live of the most public places in the county, for the
I s of two mouths previous to the time appointed for the
I sde thereof, and having caused the time and place of-said
I sde to be published in the “ Belvidere Intelligencer,” a
I rewspaper printed and published in this state, and circula-
I tirgin the neighborhood of said lands, for four weeks suc-
cessivly, once a week, next preceding the time and place of
I sde and at the time and place so advertised sold the same 10
I bypublic Mndue to the highest bidder, on condition that
ae third of the purchase mouey be paid on the first of April .
rext, one third in one year from that date, with interest, and
ae third secured by mortgage, during the lifetime of the
I widow;the interest paid her annually; and at her decease
theprincipal to he paid to the heirs of Owen Oberly, deceased.
When the homestead farm, situate near Stewartsville, in the
I towrship of Greenwich, containing about one hundred and
twerty-two acres of land, adjoining Robert S. Kennedy and
dhas was cried off and sold to John Lants, the highest 20
1 e, for one hundred and one dollars per acre. All which
Tisrespectfully submitted, the twenty-first day of September,
deuteen hundred and fifty-eight.
(Signed) Benjamin F. L eech,
Anna Maria Lercii,
Administrators oj Owen Oberly, deceas'd.
court>by an order made on the twenty.first
fimthoT-?11  eiShteen hundred and fifty-eight, did con-
ftu & e as va®  an<t effectual in law, and by a rule

TAmaMIACIT R ~  direct the 8aid Benjamin F- Lewh and 30
ail a,ffidna Lerch’ as sucl) administrators, to execute good

andthfl'nh 'vr ""'VeJance in ,he law tO the said purchaser;
whad’ fenjamn Le‘eh and Anna Maria Lerch, as

IeJ T " xof 1S did>* »bedience to the said order, on

and exeeni ? > eigh‘een hundred and fifty-nine, make
ad Jok r* of eouveyance for the said lands to the
twdve thm "j’ f°r the con8'deration of the said sum of
fotyninp  * ~undred and seventy-six dollars and
aioety-two !'Tn’ ’our thousand two hundred and

° ars and sixteen cents was secured by iriort- 40
B
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gage on said premises, to answer the dower of the said Amid
Maria Lereh, as widow of the said Owen Oberly, deceased,
in the said premises, she having consented to release her
dower therein upon that condition, and the residue thered,
amounting to the sum of eight thousand five hundred and
eighty-four dollars and thirty-three cents, was paid to sad
administrators as cash.

And your orators further show, that the said (hades
Oberly, having been appointed guardian of the said Enm

10 Oberly, as aforesaid, and application being made by sad

20

g0

administrators for an order to sell lands to pay debts, he the
said Charles Oberly, as such guardian, made an application
to the said Orp)haus Court, at the Term of April, eghteen
hundred and fifty-eight, at the same time the order of sle
was made, to have the said account of the said Anna Mua
Oberly* as administratrix' of the said Owen Oberly, deocased,
opened for correction thereof, and the court did thereupon
order that the said Anna Maria Oberly show cause, at tre
next September Term of said court, why the said acout
should not be opened and restated, and the hearing of the
said matters coming on before said court at the said Termd
September, the said account was, by consent of parties
opened and restated, and the balance due the said amount-
ant, Anna Maria Oberly, for the payment of which the px
sonal estate of the said OkVen Oberly, deceased, was insufficient,
was ascertained to be the sum of two thousand one hudre
and twenty-eight dollars and eighty-seven and a half ety
instead of three thousand seven hundred and eighteen ddlas
and eighty-seven cents, as shown in the said account.
And your orators further show, that after the said sdlet e
said Benjamin F. Lerch and Anna Maria Lereh, as admnB3
trators of the said Owen Oberly, deceased, on the sixth
of April, eighteen hundred and fifty-nine, presented =
account of their administration to the said Orphans ou»
in which they charged themselves with the said sumoft*e
thousand eight hundred and seventy-six dollars and o j
cents, as proceeds of the sale of said lands, from w 1C
deducted the sum of four thousand two hundred and n1*
two dollars and sixteen cents; the one third part thereo™ »

40 apart to answer the dower of the said Anna Maria ere >
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widowof the said Owen Oberly, deceased, and claimed credits
for certain disbursements as expenses and certain amounts
ped in satisfaction of the debts of the said Owen Oberly,
deceased, which the personal estate of the said deceased was
insufficient to pay, which said debts and expenses, as set out
nsad account, amounted to the sum of two thousand seven
hundred and eighty-nine dollars and ninety-two cents, leav-
ing the balance for distribut on then in the hands of the said
administrators, the sum of five thousand seven hundred and
ninety-four dollars and forty-one cents, as by the said ac- 10
ot allowed and passed by the said court at the Term of
April, eighteen hundred and fifty-nine, or a duly certified
ooy thereof will more fully appear, and to which account
your orators beg leave to refer, a copy of which account is
hereto annexed.

And your orators further show, that the said Charles
by, as such guardian of Emma Oberly, objected to the
meking of the said order for the sale of said lands, on the
ground that from the incomes thereof, and rents, issues, and
profits in the course of a few years, a sufficient sum would 20
berealized to pay off aud satisfy the debts of the said Owen
Oberdy, deceased, which still remained unpaid after exhaust-
ing the personal estate of the said deceased; and the said

hades Oberly, as such guardian, had, before said order of
wes applied for, actually paid off the debts of the said Owen

erly, which still remained unpaid after exhausting the
personal estate in the hands of the said administrator, the
&inof eight hundred and seventeen dollars and twenty-six
oats out of the rents, issues, aij|p profits of the said farm,

aview and for the purpose of rendering a sale of the said 30
¢ 8 Unnecessary, but objections being stated by the said

1t to the guardians paying the debts of the said Owen
ANy, deegjised, the said Benjamin F. Lereh and Anna
ordl8 erc” made application to the said court for the said
da &’ *e the said Charles Oberly, as guardian,
made6 Y88 a’oresa” ’ Mut the said order was nevertheless

ean was followed up and executed as is above set out.
«@dQ 1f° rator8 f Irther show unto your Honor, that the

receiv AN erb7 as guardian of the said Emma Oberly,
fion) the sajd administrators the said sum of five 4Q



thousand seven hundred and ninety-four dollars and faty
one cents, being the balance still remaining of the proceeds
of the sale of the said lands after the payment of the debtsof
the said Owen Oberly, deceased, and deducting the sumdf
four thousand two hundred and ninety-two dollars and six
teen cents, secured by mortgage on said premises, to arswer
the dower of the said Anna Maria in said lands.

And your orators further show unto your Honor, thet the
said Emma Oberly departed this life on the second dayd

10 April, eighteen hundred and sixty-five, being still a mimy;
in the twelfth year of her age, leaving no lineal heirs, having
never been married; and that the next heirs at-law of e
said Emma Oberly are the said Charles Oberly, John S
Oberly, Robert Oberly, her paternal uncles, and the sad
EmmaBaker, who is the daughter and sole and only child ad
heir-at-law of Maria Odenerelder, a paternal aunt of thesad
Emma Oberly, deceased, who died before the said Fmma
Oberly, to whomany lands and real estate of which the sad
Emma Oberlydied seized would by law descend, subject to

20 such estate therein as the said Anna Maria Lerch, as nother
of the saidEmma, might have therein.

And your orators further show unto your Honor, that
from time to time, during the lifetime of the said Hmm
Oberly, the said Charles Onerly has presented accounts of
his said guardianship to the Orphans Court of the said county
of Warren, and that since the death of the said ward, to wit,
on the day of 1865, the said (eles
Oberly has, as such guardian, presented to said court 8
final account as such gunfdian, by which account a balae

30 still remains in the hands of the said guardian, amounting 0
the sura of nine thousand four hundred and sixty fourdol as
and seventy-four cents, as will appear by the said accounts
now on file in the surrogate’s office in the said counyO
Warren, copies whereof are hereto annexed.

And your orators further show, that the moneys ww
came to the hands of the said Charles Oberly, as Suar'
of the said Emma Oberly, were derived originally an* D
following sources, viz. the said sum of five thousand seven
dred and ninety-four dollars and forty-one cents, A

40 the balance of the proceeds of the sale of the said lan s w
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renpined in the hands of the said administrators after pay-
nat of the debts of the said Owen Oberly, deceased, as is
adowe set out; a further sum of three hundred and eighty-
agt dollars and fifty-nine cents, the amount which was
md by the said Charles Oberly on the first day of April,
eghteen hundred and sixty-one, being amount then due the
| sid ward of so much of the proceeds of the sale of lands of
the said ward’s grandfather, John Oberly’, deceased, situate
i the said county of Warren, made by commissioners on
the fist day of May, eighteen hundred and thirty-four, as
ves left therein to secure the dower of the said ward’s grand-
nother, Catharine Oberly, as widow of the said John Oberly,
deceased; and the further sum of three hundred and fifty-
egt dollars and twenty-nine cents, being the said ward’s
gureof so much of the proceeds of lands of the said John
(berdy, deceased, the said ward’s grandfather, situate in the
oty of Lehigh, in the state of Pennsylvania, as was left
to answer the dower of the said Catharine therein, which
sumof three hundred and fifty-eight dollars and tw* nty-nine
cats was paid to the said Charles Oberly, as guardian of the
~Nd Emma Oberly, on the first of April, eighteen hundred
*d sixty-one, by Robert Oberly, who, as one of the heirs-at-
Ilaw of the said John Oberly, succeeded to certain of the
lards whereof the said John Oberly died seized, under the
ansot Pennsylvania regulating the appraisal and distribu-
. n lands of deceased persons, leaving several persons as
eir8at-law ; and the further sum of five hundred and ninety-
I»¥X dollars and fifteen cents, being the said ward’s share of
much of the proceeds of lands of the said John Oberly,

» eeeasad, situate in the county of Northampton, and the
<eof Pennsylvania, as was left to answer the dower of the
Catharine therein, which said sum of five hundred and
net).six dollars and fifteen cents, was paid to the said
theB168 M3er’ as £Luar(Bian of the said Emma Oberly, on
Im "en**ars®* December, eighteen hundred and sixty-
[~e 7 Oberly, who, as one of the heirs-at-law of
of tfa °”n *~ ,erb% deceased, succeeded to certain other
IQrke an<"8 whereof the said John Oberly died seized,
’wts  “e state of Pennsylvania regulating the

JP isal and disposition of lands of deceased persons, hav-
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ing several persons as heirs-at-law; and also the further sia
of seventy-one dollars and seventy-four cents, which wes e
ceived by the said Charles Oberly, as guardian of the sad
Emma Oberly, on the twenty-first of December, eghten
hundred and sixty-one, of the administrators of the said Jdn
Oberly, deceased, being the share of the said ward in the
proceeds of lands of the said John Oberly, sold by hs al
ministrators, and to which the said Emma Oberly sucoeeded
as one of the heirs-at-law of her said grandfather; and do
the further sums of seventeen dollars and sixty-two cats
and eleven dollars and sixty-six cents, which were recaved
by the said Charles Oberly, as such guardian, on the twen
tieth day of May, eighteen hundred and sixty-one, and tte
thirteenth day of February, eighteen hundred and sixty-two,
respectively, from the administrators of Catharine (bedy,
the grandmother of the said ward, who died in the nmonth o
April, eighteen hundred and sixty, being the distrbutive
share of the said ward in the personal estate of her sid
grandmother; which said several items of assets are set fath
in the fifth annual account of the said Charl&s Coerly, &
guardian as aforesaid.

And your orators further show, that the said several ans
of money herein last above set forth, constituted the entire
estate of the said ward which originally came to the hatk
of the said guardian, and that the residue of the assets in his
hands was derived from the rents, issues, and profits of the
said real estate, received by the said guardian before thesile
of the same, as aforesaid, and interest on the said moneys m
his hand.

And your orators respectfully submit to your Honor, t a”
by the sale of the said lands by the administrators of O
Oberly, deceased, for the payment of debts, the saevae
not converted into persoual estate, but that the proc
thereof which remained in the hands of the said administra
tors after the payment of the debts of the said Owen eth
deceased, were real estate, to be distributed as sue ,
that the said Emma Oberly being a minor under tf#aD\"
twenty-one years at the time of the sale thereof, and emp *
a minor at her death, the receipt thereof by her guar 1 * ,

40 not convert the same into personal estate so asto e



ﬁgiitof tier heirs therein, but that the safrie still remained
s 1edl assets in the hands of the said guardian ; and that
with the exception of the two aforementioned sums of seven-
ten dollars and sixty-two cents and eleven dollars and sixty-
gx cents, which were received by the said guardian of the
administratars of the said Catharine Oberly, deceased, the
oher principal sums which came to the hands of the said
(rerdes Oberly, as such guardian, were also proceeds of lauds
adremained and continued real assets; and that the several
sns received by the said guardian as interest on the said
nmoeys, partake of the nature of the principal moneys from
which they were respectively realized; and that the said
pancpal sums of money so received by the said Charles
(bady from proceeds of real estate, being real assets in the
hads of the said Charles Oberly, as such guardian at the
dethof the said Emma Oberly, together with the interest
recdived by him thereon, descended to her heirs-at-law; and
thet the personal representatives of the said Emma Oberly
aenot entitled to succeed to the same or any part thereof.
And your orators further show, that the said guardian,
durirg his said guardianship, disbursed, in the payment of
ddtsof the said Oweu Oberly, deceased, and fQr the support
and maintenance of said ward, and for expenses and other
disbursemrents connected with the said guardianship), a sum
greater than the several sums received by him from the in-
aore of said lands before the sale of the same; and the said
Bnsof personal estate received by him as aforesaid, from
1e administrators of the said Catharine Oberly, deceased,;
jour orators respectfully submit, that the whole (or if not
ewhole at least a part equal to the said principal sums
recdived from lands) of the assets iu the hands o f,the said
guardian are real assets, which are distributable among the
“drsat-lawof the said Emma Oberly, deceased, subject to

the as the said Anna M. Lerch, as mother of
];@d En{]{na Oberly, would have in case the same were
et Lot A ATIC Baws -~ew Jersey, where the said

, situate, and the said assets are to he distributed, the
escended to the said Charles Oberly, John S. Oberly,

BadE* an(*Emma Baker, as the heirs-at-law of the
nurea Oberly, in equal shares, subject to the life estate
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therein of the said Anna Maria Lerch, as the mother of tte
said Emma Oberly, deceased.

And our orators further show, that all the debts of e
said Emma Oberly have been paid by said guardian, ad
that her funeral expenses have also, since her death, ben
paid by the said Charles Oberly, and that thefe are uo aed-
tors of the said Emma Oberly whose rights require that the
said assets should be administered upon as personal etae

And your orators further show, that the said Benjamin
Lerch and Anna Maria Lerch, since the death of the sad
Emma Oberly, have endeavored to obtain the possession d
the said estate at the hands of the said Charles Overly, &
such guardian, with a view to and for the purpose of dvat-
ing the same from the proper course of distribution, ad
defeating the rights of the heirs-at-law of the said Fm
Oberly therein, and that they, in the execution of their sad
purpose, on the thirty-first day of July, eighteen hundred
and sixty-five, made application to William L. Hogand
surrogate of the county of Warren, for letters of adminstra-
tion on the estate of the said Emma Oberly, deceased, ad
that the said surrogate did thereupon make and order thet
cause should be shown before him on the eleventh dayd
September, eighteen hundred and sixty-five, why letters
administration should not be granted on the estate of tte
said Emma Oberly, deceased ; and that on the said eleventh
day of September, eighteen hundred and sixty-five, the sad
Charles Oberly, in behalf of himself and the others of yar
orators, as heirs-at-law of the said deceased, presented tom
filed before the said surrogate, a caveat against grantiug se
administration, in words and figures following:

In maitter of an application for letters of administration on thea
tate of Emma Oberly, deceased.

To the surrogate of the county of Warren.-— Charles Gor
ly, guardian of the estate of Emma Ober«y, deceased, wou j
respectfully protest and remonstrate against the appointing I
of an administrator or administrators of deceased, a )
following reasons : ,

1st. Because the personal estate of the deceased whic
come to the hands of the guardian, and of which he
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krnowledge, amounted to the tricing sum of twenty-nine dol-
I las and twenty-eight cents, of which sum at this day nothing
I remains; the said amount having been expended and paid
at by said guardian in the necessary support and education
of the said deceased.

24 Because the subscriber, as guardian of the said Emma
(betdy, deceased, is authorized by law to pay her lawful
ddts if any remain unpaid, and hereby agree to pay the
sane when presented.

3d Because the estate of deceased in his hands, as guard-
iay is the proceeds of real estate, with which an administra-
tarhas nothing to do; whereas the guardian is authorized
bylaw to pay out to legal claimants the amounts due them,
respectively, of all proceeds of real estate which remains in
his hands.

Bated September 11th, 1865.
(Slgned) Charles Oberly,

Guordonof Emma Oberly, deceased, and in behalf of the heirs-
at-kw of said deceased.

10

I Andyour orators further show, that the said Benjamin F. 2C

I ee and Anna Maria Lerch, and the said surrogate, disre-
I garded the said notice, and on the said eleventh day of Sep-
I em er, eighteen hundred and sixty-five, letters of admit.is-
Itrahon were granted by the said William L. Hoagland, as
msurrogate of the county of Warren, on the estate of the said
I ~ deceased> 1° Benjamin F. Lerch, Anna Maria
I e fn oneldeliiel T. Kern, who have taken upon them-
lohli admini8tration of the estate of the said Emma
Ithe 7 ’ deceased’ and demanded of the said Charles Oberly

|Bo oe eumof moneys which remained in his hands as-

tnirmfl-dmn' And your orators charge>that the said ad-
inttJa u WaStaeu OLt s°lely for the purpose of obtain-
ed f Z aSetS*n Ilands of the said guardian, in order
tberet/ 6 n"1t8 °* ~e heir8 °f the said Emma Oberly

And y°ir °ratoj.8further ghow? that the gaid Benjamin F.

Mtratas nWv.  ai?a *erc”’ and Jehiel T. Kern, as adminis-

Ihn ohtflin- 6 Oberly, deceased, immediately
lag the said administration, made demand of the

(¢}
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sard Charles Oberly of such assets and required him to pay
the same over to them? as- such administrators, and that m
the said Charles Oberly declining to do so, the said Benjamin
F. Lerch, Anna Maria Lerch, and Jehiel T. Kern, as admn
istrator» as aforesaid, on the thirtieth day of Septerber,
eighteen hundred and sixty-five, commenced a suit in tke
Supreme Court of New dJersey against the said (edes
Oberly for the recovery of the same, by writ of summuos
issued on the said thirtieth day of September, eighteen hm

2Qdred and sixty-five, returnable to the twentieth day of Qtdber,
eighteen hundred and sixty-five, and that they have filed
their declaration therein, claiming to recover ot the sid
Charles Oberly the whole of the said assets still remaming
in his hands as guardian as aforesaid, and that they threaten
to proceed with their said suit to judgment unless restraired
by process of injunction issued out of this court.

And your orators further show, that the said Anna Mua
Lerch is now about thirty years old, and since her intemar-
riage with the said Benjamin F, Lerch, has resided i tte

20 state of Pennsylvania, and that she still continues to resde
there, and is the mother of three children by the said Bxja
min Lerch, who still survive ; and that if, under the pretence
of a present interest in the said assets, she is allowed tota e
the said funds in which she is entitled to life estate into he
possession, she will remove the same out of the statex &V
Jersey and beyond the jurisdiction of this court, and that t e
rights of your orators therein will be greatly endangere .

And your orators expressly charge, that the said Bajamn
F. Lerch and Anna Maria Lerch are endeavoring too tan

30 the said funds in the hands of the said Charles
such guardian, with intent to.remove the same belon *
jurisdiction of this court, and thereby to defraud, bin e
embarrass your orators in obtaining their rights therein* »

To the end that she, the said Anna Maria Lerch, maf
vert and dispose of the same to her own use, an t C
said action at law is being prosecuted by the said enJ®”
F. Lerch, Anna Maria Lerch, and Jehiel 1. Kern, *
administrators, as a means to carry the said Pur*?§gai8
effect. All which actings and doings of the sai -

40 are contrary to equity and good conscience, an t a
manifest wrong and injury of your orators.
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In tender consideration whereof, an<? forasmuch as your
aatas are without adequate remedy in the premises by the
Isndrules of fbe common law, to the aid, therefore, that fhe
«d Benjamin F. Lerch, Anna Maria Lerch, and Jehiel T.
Kan and their coiitfederates, when discovered, may, upon
thar several and respective oaths or affirmations, full, true,
pfed, and distinct answers make to all and every fthe
nattars aforesaid, and that as fully as if the same were here
Tegpih repeated and they particularly interrogated thereto,
paragraph by paragraph, and tlrat an account of the .said 10
azdtsin the hands of the said Charles Oberlv, as sucb guar-
dan may be taken under the direction of this court, and
adthet the same be marshalled. And that so much thereof
@may be real assets be ascertained and set -apart, and be
ivested under the directions ©fthis court, in such a manner
jetthe said Anna Maria Lerch may receive such interest
thaau as by law she may be entitled to, and that the rights
o jour orators, as heir-at-law of the said Emma Oberly,
| eased, therein, may be protected and secured, and that
jour orators may have such further and other relief in the 20
pemss as the nature of the case may require, and as may
agreeable to equity and good conscience,
sy it please your Honor, the premises considered, to
part tojour orators not only the state’s writ of injunction,
«ing out of and under the seal of this honorable court, to

IRl r t0. tlie Said BendJamin Lerch, Anna Maria
fim! ’fal 1 Jehiel T> Kern’ restraining them and each of them
Snf U n  prosecuting their said action at law in the
Oberlv! C°Ut °f NeV! Jersey aSainst the «aid Charles

daes afora”h,” AEER 1*"* 3% a8 8uch gnaf- 30
dietsd ¢ ¢’ Mut a 80 state 8 wr™ of subpoena, to be

»UetelTV8 “ 1 Be"jam'n F- Lerch® Anna Maria Ler<*,
a)deach of th therei? and ther<% commanding them
theen 1 at &certain daJ and «nder a certain penalty

Hon be expressed, personally to be and appear hgfore

~premisoD  *j  honprable court, 1i@n ARd hleere tho cansvesr
lstovampy’ 80 t0 8tand to’ abide, and perform such decree
bomri ?n’ir 8eem _meetv And Jour orators, as in

Qybounch will ever pray, &c

DAVID A. DEPUE, 40
ssolicitor o f and of counsel with complainants.
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The following is a”opy of the final account of Bagamn
F. Lerch and Anna Maria Lerch, administrators of Oam
Oberly, deceased, referred to in above bill.

The account of Benjamin F. Lerch and Anna Maria Lerch, ak
ministrators of Owen Oberly, late of the county of Wrren, e
ceased, as well of and for the estate of which has come to thar
hands to be administered, as for their 'payments and dshure
ments out of the same.

Dr. These accountants charge themselves—
10 1858. April 1. To the proceeds of sale of

a farm of 127H% acres of land, situated in the

township of Greenwich, in the county of War-

ren, New Jersey, made by an order of the Or-

phans Court of said county, $12,876»
Deduct one third of said proceeds for the

dower of Anna Maria Lerch, widow of said

deceased, secured for her benefit during life,

she having released her dower therein, 42916

These accountants pray allowance—

1869. April 1. For cash paid Charles
Oberly, guardian of Emma Oberly, a
minor, for the following account of
moneys paid by him on the debts of
said deceased, viz.

May 10,1855. C. Oberly, int. on note, $3.00

Nov. 19,1855. William Warman, note

and interest, 100.60
Interest from date, April 1,1859, 21.44
May 11, 1856. Polly Hiel, interest, 90.42
Interest on do. to April 1,1859, 16.51
May 10, 1856. C. Oberly, interest on

80 note,
January 6, 1857. Polly Hiel, interest

unpaid, 1856, 51'2*
Interest to April 1, 1859, 8

March 24, 1857. Polly Hiel, interest, 90.42
Interest to April 1, 1859, 10.93



April 1, 1857. C. Oberly, note and

interest, $52.67
Interest to April 1, 1859, 6.16

1859. April 1. For cash paid Charles Ober-
ly, guardian of Emma Oberly, for cash he paid
Anna M. Oberly, April, 1856, for balance due
her for commission on settlement of her ac-
oount of said deceased estate, April Term, 1854,
balance $145.87, interest on do. to April, 1856,
$17.50,

1859, April 1. Paid Polly Hiel, per Levi
Hiel, balance of her claim and interest,

187 Dec. 15. Paid P. H. Hann, fees, per

receipt,

188 April 24. “ Daniel Hulshizer,

” « “ “ Lawrence Dean,
“ July 5. “ N. H. Senseman,
Sep. 4. M Lawrence Dean,

“ u “ MRob’t S. Kennedy,
“ ( “ “ Peter Houser,
139 April 1. “ Robert S. Kennedy,
M a g “ J. M. Sherrerd,
@ « o« “ P. H. Hann, taxed costs
on trial,
U «

«“ “ P. H. Hann, rule to
show cause, order of
sale, confirmation, &c.,

u
“ 7« Lewis Gordon, publish-
ing sale,
“ 1 “ Peter Houser,

ot and surrogate’s fees for advertising,
Muting, and stating, &c., this account,

Commissions on $1000, at 7 per cent., $70.00

“ $4000, at 4 ¢ 160.00

“ $3584.33 at 3 « 107.53

ctual and necessary traveling expenses of
countants in settling estate, fare, &c.,

21

$458.68

10
163.37

1687.84
5.77
2.00

2.00
2.00

5.00
2.00 20
7.00
5.00
8.00

53.50

17.23

3.00 5

337.53
1600

40
$2789.92
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Balance in accountants hands $ 571941

Thefollowing are the several accounts of Charles Oberly, guar-
dian of Emma Oberly.

FIRST ACCOUNT.
This accountant charges himself—
1855. October 2. To cash received of Peter

Houser, for 56 bushels 40 1bs. wheat, at $1.85, 109.16
10  Oct. 11. Cash of the same for 96 bushels and

1 1b. oats, at 47 cents per bushel, 4513
Nov. 14. Cash received of do. for 80 bushels

and 30 Ibs. of corn, at 80 cents, 6440
Dec. 4. Cash received of do. for 87 bushels

of corn, at 75 cents, &27
1856. January 2. Cash received of do. for

43 bushels and 45 lbs. of rye, 5881

Jan. 14. Cash received of do. for rye, BB
Jan. 15. Cash received of do. for 1880 Ibs. of

20 oats, at 1J cents per lb., BD
Feb. 9. Cash received of do. for 22 bushels

and 24 lbs. of rye, at $1.20, 2108

May 3. Cash received of Thompson & Hul-
shizer for oats, at 40 cents per bushel,

May 20. Cash received of Jno. Howell for
272 and 56 lbs. of corn, at 80 cents,

May 20. Cash received of John Green for
38 bushels and 34 1bs. of wheat, at $1.55, 6101

May 26. Cash received of Peter Houser for

21834

30 36 bushels and 45 lbs. of wheat, 5116
May 27. Cash recieved of Peter Houser for i
3 bushels of wheat, at $1.55, '
May 29. Cash received of Peter Houser for
9 bushels and 35 lbs. of corn, 766
$73345
162.30

Balance due accountant,y

$950.75



This accountant prays allowance—
1856, June 26.For cashpaid J. G. Shipman,

June 26. ¢ ¢ “ P. H. Hann,

July 24. “ ¢ “ TIsaac Tiller,

August “©o« “ Robert S. Kennedy,

Aug 18.¢ ¢ “  Peter Houser,
October 2. Due accountant interest on money

advanoed, §

Qct. 2. Due accountant for interest“on note he
hdds against Owen Oberly, deceased,

Qct. 15 Cash paid Thompson & Hulshizer,

Nov. 19, “ “ William Warman,
186 Feb. 28. “ Anna Maria Oberly,
Mach11.  « Polly Hiel,

April 1. % Polly Hiel,

fPH T* “ Polly Hiel,

Apnl 14 “ H. D. Fulmer,

Commissions to accountant,
(Cburt and surrogate’s fees,

Swom to April 15th, 1856.

SIKJUUMD ACCOUNT.

S'"ardian’ aCCOQnt-
186 July 22. To cash of P. Houser for wheat,

Xoo 10T Cagh °f ~ Houser for wheat,
D 9« « 4 ¢ wheat and corn,
“ o« « « corn,
« «
[13 rye’
J(:a‘n. ;g To C%fh “  wheat
« « o« " : rye,
Feb. 18 it & ) zvl(leeat,
c B Cu “ ozts,
Nfay 2. u tt y N ’ .
whea
“19. 0w #t B ’
“ 21, « ) corn,
A°g. 18 U . ryf’
“ 19. it it . oats,
wheat,

23

$10.00
3.69
1.12

' 3.60
12.50

k%

TWS (™«

$14.04
69.66
4.03
26.29
38.93
3.17
8.34
23.10
10.03
41.33
32.56
125.74
7.30
30.72
6.88

£



1857. Nov. 7. Cash of P. Hotiser for com, Zh)
A A v. a U wheat, 5306 4]
“ Dec. 1. ¢ 4 it « PR
1858. Jan. 21. < 0« & guq M
“ Feb. 3. ¢ « « C rye, 1091
U U 20 I (4 i (« wheat, R

March 15. Cash of Peter Houser for corn, 1h®M

“  Sept. 7. C 4 i U pye 8BS
« « 29. 4 ti  u  wheat, 166
“  Oct. 2. i 4 u @ wheat, 9B
« « 9 « 4 v < corn, BD
« “« 9 « 4 u <« rye, 831
“ Dec. 4. 4 o € rye, 249
« a 94 a 4 « v oats, 2O
1859. Jan. 27. @ 4 R
“  Feb. 8 it 4 w uw corn, 11656
« « 12. it 4 « o wheat, 4B
4

@ « a U wheat, B
“  Mar. 31. U L. Dean for interest,;, 54
« April 1. @ received of Benjamin
F. Lerch, one of the administrators of Owen
Oberly, deceased, for the following account of
moneys paid on the debts of Owen Oberly,
deceased, by this accountant out of the said
minor’s estate—
1855. May 10. Cash paid C. Oberly,

interest on note, $3.00
Nov. 19. Cash paid Wm. AVarman,
note and interest, 106.00
30 Interest on the same from date to
April 1st, 1859, 21.44
1856. Nov.ll. Paid Polly Hiel, interest, 90.42
Interest on do. to April 1st, 1859, 16.51
April 1. Cash paid Anna M. Oberly
for commission, 303.89
Interest to April 1st, 1859, 54.69
May 10. Paid C. Oberly interest on
note, 3.00

1857. Jan. 6. Cash paid Polly Hiel,
40 interest from 1855, 51.24
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Interest on do. to April 1st, 1859, $6.89
Mach 24. Cash paid Polly Hiel,
Interes, 90.42
Interest on  do.toAprillst, 1859, 10.93
April 1 Paid C. Oberly, note and in- !
terest, 52.67
Interest toApril 1st,1859, 6.16
---------- $817.26
Tocashreceived of Benjamin F. Lerch,
administrator of Owen Oberly, deceased, 10
wads share of the proceeds of sale of
1ed estate of said deceased, 5794.41
$7816.67
(: This accountant prays allowance-—
18%6 April 15. Cash due accountant, balance on
settlement of first account, $162.30
“ Aug. 4. Paid Anna M. Oberly, for main-
tenance of ward, 25.00
“ hov. 10. 4 Peter Houser for plank, 3.33
1857. March 14. “ C. Thomson for stone coal, 15.44 20
K 21. 4 Anna M. Lerch, maintenance
of ward, 79.00
“ 25 “ Jacob H. Rush, for rails, 16.50
April 14. 4 one year’s interest on bal. of
settlement, 9.73
u April 15. Paid P. H. Hann, for fees, 6.00
4 4 4 a U =< "
Oct. 12. R. S. Kennedy, for surveying, 1.00
NOVEA Kennedy, for fee, 5.00
+ Jan.23. Thompson & Hulshizer, for coal, 14.00 gQ
M Theodore Warman, for rails, 8.25
M~ ar26. Anna M. Lerch, for maintenance, 104.00
April 1. C. Oberly, one year’s interest on
u balance of settlement, 8.88
June 26. R. S. Kennedy, agent for insu-
i rQce company, 3.60
50

ug- 6. R. S. Kennedy, writing agreement,

©
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1858. April 1. Arma M. Lerch, for keeping ward

one year, $10400

Jehiel T. Kern, recording mortgage, Yy}
Court and surrogate’s fees for auditing, stating,

filing, passing, recording, &c., this account, A

Commissions on $577.93 at 7 percent., 045

$618.38

Balance in accountant's hands, 7198.29

$7816.61

10 Sworn to, April 15th, 1859.

THIRD ACCOUNT.
Charles Oberly, guardian, account, This accountant

charges himself—
1860. April 1. To amount of balance from April

1st, 1859,
Jan. 25. “ Peter Houser, for wheat,
Feb. 20. “ rye,
it “  wheat,
Mar. 17. “  wheat,
20 April 2. “ interest,

«

Lawrence Dean, interest,
“ John Lantz, interest,

This accountant prays allowance—
1859. April 15. Paid Joseph Miller, for acknow-

50
ledgment, %
« « tt \i p.jp Hann, for recording, 28.01
« « « “ Jacob Vought, tax, S8/
3Q 1860. March 27. Paid Anna Maria Lerch for sup- 10400

port of minor,

“ “© “ court and surrogate’s fees
for stating, auditing, filing»
and passing account,

< tt ot tt commissions to accountant,
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1880, March, 27. Paid balance in accountantls
hands, $7706.24

Sworn to, April 18th, 136Q.

FOURTH ACCOUNT.
(hardes Oberly, guardian, account. This accountant
charges him self—
1861, April 1. To amount of baiane« from April

1st, 1860, $7706.24

¢ ¢ ¢ “ John Lantz, interest, 6.00 10
“ ¢ 4 « Joseph F. Young, interest, 18.00.
€« &« (8. Mellick, ft 14.94
“ W« « Mathias Pickle, i 22.50
¢ ¢ ¢ ¢ Robert S. Kennedy, Y 48.00
“ ¢ “ % John Thatcher, v 10.50
“ ¢ % “ Joseph A. Holdren, * 54.00
« « » « Lawrence Dean, it 39.90
“© ¢ ¢ % John S. Hynashar, u 41.55
f uw ¢ “ William Fulmer, it 72.00

“ ¢ ¢ % Jacob Hawk, a 30.00 20
| “ “ “ Charles Oberly, i 101.71
$8165.34

This accountant prays allowance—
1830, Dec. 11. Paid tax, $30.80
1861 April 18 Paid Anna Maria Lerch for

maintenance for ward 1

year, 104.00
“ “ court and surrogate’s fees
for stating, auditing, fil- 30
filing, and passing ac-
count. 7.00

commission to accountant
on disbusements on $140.-
80, at 7 per cent., 9.92

$151.72
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Balance in accountant’s hands, $3013.62

|lHA
Sworn to, 19th of April, 1861.

FIFTH ACCOUNT.
Charles Oberly, guardian, account. This acountant
chargeth himself—
1861. To amount of balance from April 1st, 1861, $01362
April 23. To received on bond of Robert Oberly, 38D

«  « “ received on bond of Charles Oberly, 3850
May 20. ¢ distributive share of C. Oberly’sestate, 1762
Dec. 21. “ John S. Oberly, principal and interest, 615

4 U “ of the estate of J. Oberly, deceased,

distributive share, Nz
1862. Feb. 13. Of Catharine Oberly, deed, 1.6
March 5. Of Jacob Oberly, interest, 4|0

4 4 <« Robert Oberly, “ a4
April 1. “ Charles Oberly, « 13057

4 4 4y Jacob Stone, « 450

u 4 « Joseph Young, “ 1400

¥ 4« Joseph H. Holdren, “ 540

4 4 « John S. Hyndshaw, u 6

u 4 Mathias Pickle,  © 23

u 4« Robert S. Kennedy, “ 1200

“ 4 « Tawrence Dean, “ an

4 4 <« Wwilliam Fulmer, u 200
This accountant prays allowance—

1861. Sep. 17. Paid Charles Oberly eight weeks
. $1600
beard for minor,

“ “ 21. “ A. dJ. Fulmer, clothing, 28

“ “ 80. “ Eleanor Loutz, for making

. 12
clothing, £

“ Dec. 14. Jacob Yought, tax, %

« « “ “ G. Y. Wallace, clerk, 88.00
1862. March 9. “ Anna Maria Lerch, for men.

«

« « « court and surrogate’s fees for
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stating, auditing, filing, and

passing accounts, &c., $5.00

182 March 9. Paid commissions to accountant
on $159.45 at 10, 15.94
$175.39
Balance in accountant’s hands, 9800.31
$9975.70

Swam to, April 15th, 1862.

SIXTH ACCOUNT.
(hades  Oberly, guardian, account. This accountant
charges him self—
188 April 14. To amount of balance from April

4,182, $9800.31
March 10. To interest on note of Robert Oberly, 27.51
;/I £« a u u Jacob Oberly, 48.00
U 26 « @ “ “ Jacob Stone, 4.50
) i:’(l- jc g “  “ David Cole, 1.32
U “  “Joseph S. Young, 9.00
e« @ “  “ Levi Hiles, 90.00
A[[)I]ﬂ }t a @ “ ¢ Charles Oberly, 115.04
8 ((CZ’ g mortgage, M. Pickle, 22.50
€ ¢ o p note, Lawrence Dean, 60.11
t & © ¢ “ thn S. Hyndshaw, 65.88
& & ¢ cc “  Michael Lehn, 1.15
u g g a mortgage, Jos. H. Holdren, 54.00
a ¢ note, R. S. Kennedy, 12.00
3. v “  William Fulmer, 72.00
$10383.32

This accountant prays allowance—

is? ek Jac°k Vought, tax, $83.30
u' 9. Anna Maria Lereh, board, &c., 104.00
n u William F. Wire, for record-
ISGS"a"A* a8 nmen” mortgage, search, &c., 4.90
faordd+ 2 ~ourt s and surrogate’s fees
oournt ar® *D& filing, and passing ac-

5.00

10

20

30



1863. April 9. Commissions to accountant

i $197.20, §1972
Expenses while on business, 30
§2199

Balance in accountant’s hands, 1016340
§10333.32

Sworn to, April 14th, 1863.

10 SEVENTH ACCOUNT.
Charles Oberly, guardian, account. This accountant
chargeth himself—
1864. April 7. To amount of balance from

April 1st, 1863, §1016340
1863. June 8. To interest received of Henry

Kinney, ! T

1864. Feb’y 29. Interest received of David Cole, 111

March 9. a u Jacob Oberly, 480

4 u a a Robert Oberly, 2051

20 4 19 a a J. A. Holdren, %M

April 1 a a Matthias Pickel, 23
4 a a J. S. Hyndshaw,

4 « « u L. Dean, an

4 u a a Jacob Stone, 490

4 . a u Henry Konkle, 20

4 u u «  John S. Oberly, 120

4 u a a  Michael Lehn  4®

4 u a «  George Burch, 10

4 4 a a  Wm. Fulmer, 200

4 5 a u R. S. Kennedy, .

30

This accountant prays allowance—

1863. Dec. 14. Paid Robert H. Abernethy, tax,

1864. April 6. “ Anna Maria Lerch, for 10400
board, clothing, &c.,

1864. April 7. Paid William F. Wire, for re-
cording, mortgage,

Court’s and surrogate’s fees for stating, au-
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dting passing, and reserving account, &c., ex-

parsss while on business, $4.00
Commissions on $157.30, disbursments at

Sper cent., 7.86

$165.16

Balance in accountant’s hands, 10593.38

$10758.51

Swam to, April 7th, 1864.

EIGHTH ACCOUNT.

Dr. Charles Oberly, guardian, account. This account-
at chargeth himself—
185 To amount in hand of guardian from April
1, 1864, $10593.35
184 Aug 1. To interest received of George
Wheeler, 7.50
“ Dec. 3. « U of the township of
Greenwich, 9.86
185 Feb. 27. « @« Jacob Oberly, 48.00
« € « u “ John 8. Oberly, 12.00
“ Mar. 28 U i “ Lawrence Dean, 120.11
coof 29« a “ Anna C. Norton, 180.00
«©oC U  “ Dumont, 18.00
“ ¢ 3L @ U« Robert 3L Shimer, 120.00
“ April 1L % u < Joseph A. Holdren, 36.13
% 3 ¥ u < William Fulmer, 72.00
$11216.95
1t accounl;ant prays allowance—
, ' ~ec*12. By tax paid Robert H. Aber-
M ector  Greenwich township, $161.70
id ?: Jan* 13- Cash paid Francis Wolle, of
Sethlehem teacher, 36.50
itercen ¥ ~Mac”enour (medieal
125.00

pU 5%Cash paid Rev. Mr. Rant, for
funeral services, 10.00

10

20



April 3. Rev. Mr. Shelly, for funeral services,
“ “ Mr. Heller, chorister,
Boarding and horse feed for funeral
of ward, Ho
“ 7. Dr. Lachenor, for medical attend-
ance,
“ P. B. Kennedy, counsel fee,
13. Benjamin F. Lerch, maintenance
and clothing for said minor, for one

10 year, 14743
« “ For funeral expenses, 5443

“ “ B. F. Buch, undertaker, for coffin,
hearse, and shroud, 83.37
“  14. For brick-walling up grave, 272

“ 17. William M. Ferran, digging grave
and attending funeral, 575

«

20. Dr. Field, consultation fee,

By three days at different times, at Bethlehem,

Pa., to engage schooling, taking ward to school,
20 and settling school bill, and expenses each day,

By three days attending ward during sickness,
arranging funeral matters and expenses of
guardian,

Three days coming and attending at Belvi-
dere, and expenses attending to business of
ward,

Cash to P. B. Kennedy, for stating account,

Court and surrogate’s fees for auditing, pay-

ing, and recording account, &c., 5
30 Commissions on $731.40, disbursements at 2%
4 per cent., '

. 10456.30
Balance in accountant’s hands,
$ 1121695

Sworn to, April 21st, 1865.
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NINTH AND FINAL ACCOUNT.

Frdd acoount of Charles Oberly, guardian of Emma Oberly, of

the produce of the estate of said, minor, and of the disbursements
of the said guardian o f the same.
This accountant charges himself with the following items :
Balance in accountant’s hands at last account, $10,456.30
Interest on $9956.30, from April 1st, 1865, to

Qutober 1st, 1865, on notes and bonds of ward’s

etate invested by guardian, 298.69

$10754.99 io

This accountant claims credit for the following disburse-
nets vz
185 April 25. By amount paid David A/Depue,

ooursd fee, $10.00
My 15. By hauling stone and cement and fixing
grave of said ward, 5.00
“ ¢ “ amount paid D. J. Howell, for monu-
ment for said ward, 225.00
Aug 21. “ amount paid Young & Sehough, for
fence around burial plot, 72.2020
Sp. 1 “ amount paid Isaac Teller, for paint-
ing fence around burialplot, 4.84
“ Fur services getting fence and hauliug
;nid putting up same, 12 00
30. By amount paid P. B. Ken nedy, counsel fee, 20.00
“ “ amount David A. Depue, do., 20.00
Anmount paid Jesse Stewart, collector, tax on
vads estate, I 186.00
Actual and necessary expenses, 12.50
Comnissions on $10754.99, as follows: 30
10 per cent, $100.00
$4£ID, 7 per cent, 280.00
m 6 per Cent, 300.00
$754.99, 37.74
717.74
Court and surrogate’s fees, 5.00
Bilanoe In accountant’s hands. 9464.71
$10754.99
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SCHEDULE.

The following schedule shows what description of asxts
the said several sums which have come to the hands of ths
accountant, and the said balance in his hands are made

viz.

1. Proceeds of land descended to said ward
from her father, Owen Oberly, deceased, sold by
his administratrix by his virtue of an order of
the Orphans Court of the county of Warren, for
the payment of debts of said deceased, being
balance remaining of proceeds of such sale
after payments of debts,

2. Proceeds of real estate of John Oberly,
deceased, (ward’s*grandfather) which descended
to said ward as one of his heirs-at-law, being
her share, in amount invested to answer the
dower of his widow, Catherine, in his land,
and paid over after her death, as follows:

1. April 23,1861.Bobert Oberly, $358.29
.- “ “  Charles Oberly, 388.59
. Dec. 21, “ John S. Oberly,

« # “  Peter Hay, 71.44

B o 1

P4

596.15¢

14144

$ 7208.88

The residue of said assets consists of proceeds received
from annual income of ward’s lands, which descended toler
from her father, sold by his administratrix as aforesaid, an
of interest received from investments of assets aforesaid, ex
30 cept the two sums of eleven dollars and sixty-six cents an
seventeen dollars and sixty-two cents, which was “ar

share of the personal estate of her grandmother.

"Warren county, ss.—Charles Oberly, the guardian aw
named, on his oath saith—that the above account is 1
things just and true, according to the best of his mem

and belief.

Charles Oberly.

Sworn and subscribed, October, 3d, a. d. 1865, before

W m. L. IToagiana, Surogate-
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Sate of New Jersey, Warren cou n ty,— Charles Oberly,
Jdn S Oberly, Robert Oberly, George Baker, and Emma
hs wife, the above named complainants, being duly sworn
acoording to law, on their several and respective oaths say—
thet the matters and things set out in the foregoing bill, so
frssthey relate to their own apts are true, and so far as they
wdate to the acts and deeds of other persons, they believe
themto be true.

Ard the deponents further say, that the said Owen Oberly

ded at the time stated in the foregoing bill, seized in fee of iq

tre said lands therein mentioned, leaving his widow, the
Isid Amna Maria Oberly, and one child, the said Emma
(bady, his sole heir-at-law, surviving him, as in said bill set
forth; and that the statements therein contained in relation
tothe granting of letters of administration upon his estate,
andthe proceedings had by his said administrators for the
&leof the said lands, and the sale thereof for the sum and
to the person, and in the manrrer set out in said, bill, are
trug; and that the several papers set out in said bill, as copies
of papers connected therewith, are correctly copied from the
aigral papers now on file in the surrogate’s office of the
aorty of Warren ; that the said Anna Maria Lerch was ap-
pointed guardian of the said Emma Oberly, and subse-
quertly removed therefrom, and that the said Charles Oberly
“pointed in her place, as is set forth in said bill, at the dates
I erdn set forth, and that the copies to the said bill annexed
10 accounts of the said Benjamin F. Lerch and Anna Maria
j” ¢ >as administrators of Owen Oberly, deceased, and of
Ober™ tt “baides Overly, as guardian of the said Emma
IR r decensed, are true copies of the said accounts, now
I ThV V he 8Ur°gate’s office of the county of Warren.
«@d0 "6 A IIma Maria Lerch, sinee the death of the
Iach W\ ° berld’ intermarried with the said Benjamin F.
sre)I0* 6 ~6ar eivbteen hundred and fifty-six, and that
hadi er *nterrnarriage she has resided with her said hus-
vaia Ib  CUnty °f NorthamPtdlh and state of Pennsyl-
rembvh A+ 6 n°WreSides; and that she has three child-
aedill er-&id hnsband’ the said Benjamin F. Lerch, who
&nd daVIllf a and tbe sa*d ®mrna Oberly died on the

20

30

y 0 pril, eighteen hundred and sixty-five, in the jn
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twelfth year of her age; and that the said Charles Ghaly,
John S. Oberly, Robert Oberly, and Emma Baker, are her
next heirs-at-laW, to whom any lands of which she ded
seized did, upon her death, descend, subject to such rgts
therein as the said Anna M. Lerch, as her mother, mgt
have.

And the said Charles Oberly further saith, that the gae
ments in the said bill contained in relation to his acts and
doings as guardian of the said Emma Oberly, are true ad

10 fhat the accounts annexed to the said bill, purporting to ke
copies of his accounts as such guardian, are true copiesd
his accounts, now on file in the surrogate’s office of the
county of Warren ; and that the allegations in said bill ine
lation to the estate of the said Emma Oberly, which caneto

m his hands as her guardian, are true, and that the said noes
were derived from the sources stated in the said bill.

And these deponents further say, that the allegations in te
said bill, in relation to the institution and prosecution of e
said suit by the said Benjamin F. Lerch, Anna Maria Leach

20 and Jehiel T. Kern, as administrators of the said Emma Cbady;
deceased, against the said Charles Oberly, are true, and thet

the said suit is still pending.
Charles Oberly.

Robert Oberly.
George L. Baker.
E mma Baker .

John S. Oberly.

Sworn and subscribed, this first day of December, a. &
1865, before me, one of the masters of the Court of Chancery

30 in aud for said state.
J. M. Sherrerd, . c
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Answer.

[Filed July 13, 1866:]

In Ghancery of New Jersey.

Thejoint and several answers of Benjamin F. Lerch, Anna
Mria his wife, and Jehiel T. Kern, defendants to the bill
of complaint of Charles F. Oberly, Robert Oberly, George
E Baker, Emma Baker, and John S. Oberly, complainants.

These defendants, now and at all times hereafter, saving
ad reserving to themselves all and all manner of benefits or
advartage of exception or otherwise, that can or may be had 10
artaken to the many errors, uncertainties, and imperfections
mthe said bill contained, for answer thereto, or to so much
thereofasthese defendants are advised it is material or neces-
say for them to make answer unto, answering say—they
adnit that Owen Oberly, late of the township of Greenwich,
lathe said county of Warren, and state of New Jersey, de-
perted this life on or about the twenty-first day of September,
mthe year of our Lord eighteen hundred and fifty-two, in-
testate, seized in fee of a certain tract of land, situate in the
&idtownship of Greenwich, containing about one hundred 20
ad twenty-seven acres, on which he resided at the time of
hisdeath, and that the said land is correctly described in the
8id hill of complaint; and that the said Owen Oberly left,

& the time of his death, his widow, Anna Maria Oberly,
8neintermarried with the said Benjamin F. Lerch, and one
chld Emma Oberly, his sole heir-at-law him surviving, to
~homthe said lands descended, subject to the right of dower
t erain of this defendant, Anna Maria Lerch, and the rights
o the creditors of the said Owen Oberly, deceased, to have

edebts of the said deceased, which should remain unpaid 30

8 ar exhausting the personal estate of the said deceased,
By and satisfied thereout. And these defendants further
Mhit, that on or about the twenty-seventh day of October,
A teen hundred and fifty-two, letters of administration on
estate of the said Owen Oberly, were granted by Lewis
GB, “e then surrogate of Warren county, unto this

New Jersey State Library
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defendant, Anna Maria Lerch, then Anna Maria Oberly, who
took upon herself the burthen of the administration of the
said estate.

And these defendants further admit, that the said Fmmm
Oberly, at the time of the death of her father, Owen Coely,
was an infant of tender years, being then about three wecks
old; and that on the application of her mother, the sid
Anna Maria Oberly, letters of guardianship upon the pasmn
and property of the said Emma were granted to this defend-
ant, Anna Maria Lerch, then Anna Maria Oberly, by te
said Lewis C. Reese, es.quire, surrogate of the county of War-
ren, on or about the eighteenth day of April, eighteen hn
dred and fifty-four.

And these defendants do further admit, that this defend
ant, the said Anna Maria Lerch, then Oberly, as admnistra-
trix as aforesaid, on the twenty-eighth day of March, eighteen
hundred and fifty-four, presented to the Orphans Court of
the said county of Warren, an account of her administration
of the estate aforesaid ; which said account was duly allowed
and passed by the said court at the Term of April, eighteen
hundred and fifty-four, by which said account there appeared
to be due to the said administratrix the sum of three thow
sand seven hundred and eighteen dollars and eighty-seven
and a half cents, after applying all the personal estate of the
said Owen Oberly, deceased, to the payment of his debts.

And these defendants further admit, that this defendant,
Anna Maria, being the widow of the said Owen Oberly, having
intermarried with this defendant, Benjamin F. Lerch, onap
plication to the said Orphans Court, alleging the said nar
riage, the said court ordered the said administration to e
continued in the names of these defendants, Anna Maria an
Benjamin F. Lerch; the said Benjamin F. Lerch having
given bond according to law.

And these defendants, Anna Maria Lerch and Beu amm
F. Lerch, answering for themselves, admit, and the ot e
defendant believes the admission to be true, that at °~a A0
the time mentioned in the complainants’ bill, this de en
was removed by the said Orphans Court from the gim| ia
ship of the person and property of the said Emma f{PJ
and letters of guardianship were decreed by the sai ocour
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begranted to the said Charles Oberly, one of the said com-
parants and such letters were issued to him at or about
thetine set forth in the complainants bill, by Philip H. Hann,
thethen surrogate of the county of Warren.

Bt these defendants, Anna Maria Lerch and Benjamin
ElLerch, deny, and the other defendant believes the denial
tube true, that it was, for any improper conduct this defend-
at, Anna Maria, was removed, but only by her own consent,
becauee she had removed to the state of Pennsylvania and
vesliving with her sister; and the said Charles Oberly be-
caneimportunate for fear that she would not take proper
aeof the property of said ward, and that he might lose
sonething in case of the said ward’s death, and that in order
toget rid of his importunity she consented that the said
sadoourt might remove her and appoint the said Charles
(bedy in her place.

And these defendants in further answering admit, that
theedefendants, Benjamin F. Lerch and Anna Maria Lerch,
ddpresent to the said Orphans Court, at or about the time

10

st forth in the said bill of complaint, an account of the per- 20

sodl estate of the said Owen Oberly, deceased, and also of
is debts, and presented a petition therewith to the said
aout, setting forth that the personal estate of the said de-
cesad was insufficient to pay his debts, and requesting the
m ofthe court in the premises; and they further admit that
asubstantial copy of said petition and account is set forth in
tresaid bill of complaint.
And these defendants further admit, that the said court
&marule to show cause why so much of the said lands
] sufficient to pay the debts of the said Owen
hag“i;gdeceased, as in the said bill is set forth, should not

CoMVA6%6 ~e’en”an’s further admit, that the said Orphans

il £ e “me 8et “ort® *a “ie sa® WI1 of complaint,
a k 68" "ecree f°r the sale of the said lands, and that

hll r?nﬂal A sa” decree 1is set forth in the said
(Il o comp(f;mt.

mn ~ef®udant8 further admit, that the said Benja-
the said ~ nna Maria Lerch, did, in obedience to

°r cr, sell the said lands to one John Lants, for the ag
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sum of twelve thousand eight hundred and seventy-six dd-
lars and forty-nine cents, according to law, and did rept
the said sale to the said Orphans Court, and that a substan
tial copy of said report of sale is set forth in the said hill of
complaint.

And these defendants further admit, that the said cout
did make an order confirming the said sale, as in and by tte
said bill is made known, and did direct the said Bemjamin E
Lerch and Anna Maria Lerch, to make a conveyance to the
said John Lauts, and these defendants, Benjamin F. Iach
and Anna Maria Lerch, did make a conveyance to the sad
John Lauts, for the consideration of the said sum of twewe
thousand and eight hundred and seventy-six dollars am
forty-nine cents, of which four thousand two hundred ad
ninety-two dollars and sixteen cents was secured by noitgage
on said premises, to answer the dower of the said Amm
Maria Lerch, as widow of the said Owen Oberly, deoeased
in the said premises; and that this defendant, Anna Mua
Oberly, now Lerch, had consented to release her dower thae
in upon that condition, and that the residue of the said an
sideration money, amounting to the sum of eight thosand
five hundred and eighty-four dollars and thirty-three cats
was paid to these defendants, Benjamin F. Lerch and Ama
Maria Lerch, as cash. .

And these defendants further admit, that the said cCharles
Oberly did, at or about the time he has set forth in the sl
bill of complaint, make application to the said court, to lee
the said account of the said Anna Maria Oberly, as admnis-
tratrix of the said Owen Oberly, restated, and that sa a¥
count was opened by consent and restated; and these e
fendants, Benjamiu F. Lerch and Anna Maria Lerch, 1>
by a written agreement, which was filed in the said oo,
consent that the item in her account filed on the 26 *
of December, eighteen hundred and fitty-seven, and w
is set forth in the complainants bill, which claimed an{f*
due Joseph Keller, do. $1590.00,” should be stricken
the said account, and the said Charles Oberly did con *
also in writing, that the said item should be stricken ar* »
that no other item should be objected to. dl
fendants, Benjamin F. Lerch and Anna Maria erc»
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ewering for themselves say, and the other defendant believes it
tobe true, that of the said sum of fifteen hundred and ninety
dollars, fifteen hunred dollars had been given to the defend-
at, Anna Maria Lerch, by her father, the said Joseph Keller,
andthis defendant had let the said Owen Oberly have the'said
fifteen hundred dollars to use in purchasing the said farm of
which the said Owen Oberly died seized, and it was under-
stood that the saidOwen Oberly would give his said father a
bond for the said money, and the said Joseph Keller sup-
posed that he haddone so, and the said account was filed ac-
cordingly, but upon examination it was ascertained that the
8aOwenOberly never had given the said bond, and it was
supposed and these defendants were advised at the time that
the saidsum ot fifteen hundred dollars having been delivered
tothe said Owen Oberly by this defendant, Anna Maria, then
being his wife, and the said Owen Oberly having signed no
obligation to repay the same, it could not be recovered of his
estate, and therefore all claim therefor was abandoned, and
the said sum of fifteen hundred dollars, with the interest

therein for one year, being the sum of ninety dollars, making 20

t e whole sum fifteen hundred and ninety dollars, was, by
consent of these defendants, stricken from the said account,

th &"eo*"e Owen Oberly was allowed to enjoy
e berefit of the said principal sum of fifteen hundred

And these defendants admit, that these defendants, Ben-

D * ercb an<®-Aama Maria Lerch, did, on or about the
ac:r;r dln*be 8ad bill of '*“ plaint» file their fiual
thp © ° * e esa*e of the said Owen Oberly, deceased, in
there anneri8et m tbe 8idd kill of complaint, and that
amoui*8 ei\ a balance for distribution in their hands

nnpfpfD* j° *16SUn  ~ve thousand seven hundred and
AV ?Drx dollars forty-one cents.

Leri d. deff dants>Benjamin F. Lerch and Anna Maria
ketre tU »~  th? Otber defendant believes such denial to
Fma OhL1 6J aid Charles Oberly, as such guardian of
&y » OHkcted to the making of the said order for

Hhll of commiB 8aid land8>°nthe grounds stated in the said
these defend A an” otker reason. On the contrary,

30

aD8® enjamin F. Lerch and Anna Maria Lerch, 4

J
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further answering for themselves say, and the other ddend
ant believes it to be true, that the said Charles Oberly wes
anxious to have the said land sold, and was the first to uge
the sale of the said farm; that he at first thought he cdd
pay the debts from the proceedsy and the said Charles dd
pay certain claims against the estate, and afterwards and
shortly before the application for the sale of the said lank
was made, the said Charles Oberly came to these defendants
and urged the sale of the said lands, and that he, the sad
Charles Oberly, would get his son-in-law, William Lants, to
buy the said farm, anct he could do better to have the noey
on interest, than to have the land; that the said (hades
Oberly further remarked, as a reason for selling the sad
lands, that by the time the tenant’s share came out, andtte
coal for burning lime and the widow’s third, there wes ht
little left for the child, and he thought it was better to lae
it sold; and besides, the said Charles Oberly had paid sne
eight hundred and some few dollars of'said debts withot
any authority of law, and he was anxious to get it back, aid
urged that as another reason, why the said lands shouldke
sold. And these defendants, Benjamin F. Lerch and Anm
Maria Lerch, being satisfied that the said debts could nthe
paid in any other way, proceeded, as they have before stated
to sell the said lands, and they were bought by the said Jdn
Lants.

And these defendants further answering admit, that t e
said Benjamin F. Lerch and Anna Maria Lerch did pay oer
to the said Charles Oberly, as guardian, of the said Fma
Oberly, the said sum of five thousand seven hundred an
ninety-four dollars and forty-one cents, being the baance
still remaining of the proceeds of the sale of the said an
after the payment of the debts of the said Owen Obery,
ceased, and deducting the sum of four thousand two bun
and ninety-two dollars and sixteen cents, secured by
gage on the said premises, to answer the dower of t e s
Anna Maria in the said lands.

And these defendants further admit, that the sai
Oberly died on the second day of April, eighteen °D~
and sixty-five, being still a minor, in the twelfth the
agedwithout issue, having never been married , an
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«d complainants are the paternal uncles, and that the said
Fhma Baker is related to the said Emma Oberly as the said
hll of complaint sets forth.

And these defendants further admit, that the said Charles
1y, as guardian of the said Emma Oberly, has from time
totine presented his accounts of said guardianship to the
Qphars Court of the county of Warren, and that on the
thirdday of October, a. d. eighteen hundred and sixty-five,
thesaid Charles Oberly filed, in the surrogate’s office of the
«id county of Warren, an account, together with what the
«id Charles Oberly was pleased to calf a schedule, pretend-
irgto set forth the sources from which he had derived the
«idnoneys, but these defendants deny that it is entitled to
ke called a final account at all of his said guardianship of
sad Emma Oberly. And they further deny, that the said
(hades Oberly had a right to pay out a single item of the
nmureys the said Charles Oberly professed to have paid out
mand by the said account, and that the whole credit side of
thesaid account is illegal, unjust, and the said Charles Oberly
i1, as these defendants will more fully show hereafter,
atitled to any part of it, except possibly the item for tax.

n these defendants further answering say, that they
avero reason to doubt the correctness of the statements of

esai  1ill of complaint, as to the sources from which the
11 Chardes Oberly originally derived the estate of the said

s

LT! 1311* t%e8e defendants say the eighth account,
Bmaok | S Cliarles Oberly, as guardian of the said
& m; particularly the sources from which the

theedT ~  “er~7drived the assets of the said estate; and

10

20

60 ants”urtier insist, that the said bill of complaint 30

(ades 07°r":ect” 8et f°rth the order in which the said
these dpf a8 &uarc”an>received the said assets. And
bithe T t8ifurtlHir say> that by the first Recount filed
ves fiiea n Oberly, as guardian as aforesaid, which
fity.8x ®afteenth day of April, eighteen hundred and
frgan iz | 6 8" Oharles Oberly had received in cash
adeaehtv ° Alfferent Persons, the sum of seven hundred
&od a p p ht do!,are* And by tbe said Charles Oberly’s
te sad Which was filed in the surrogate’s office of

oanty of Warren, on the fifteenth day of April, 40
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eighteen hundred and fifty-nine, and in which the said Ghades
Oberly charges himself with the sum received from thee
two defendants, Benjamin F. Lerch and Anna Mara, fiam
the sale of said lands, it appears that up to the thirtyfirst
day of March, eighteen hundred and fifty-nine, and befae
the said Charles Oberly had received the proceeds of the sle
of the said real estate, he had received in cash for grain sid j
the further sum of twelve hundred and three dollars or thae |
about, making the whole amount of money received by tte
10 said Charles Oberly, as guardian as aforesaid, from thepro-1
ceeds of grain belonging to said ward, Emma Oberly, piar
to the time the said Charles Oberly received the said sumd
five thousand seven hundred and ninety-four dollars axd
forty-one cents, the proceeds of the sale of the said real etate
and prior to the first day of April, eighteen hundred ad
fifty-nine, he had received the sum of nineteen hundred ard|
ninety-one dollars and forty-five cents.
And these defendants further say, that they have not cae
fully examined the accounts of the said Charles Oberly so &
20 to be able to state accurately his disbursements during the
time of his guardianship, but they deny that the said (hades
Oberly disbursed from said estate of his ward, moneys fir
the payment of the debts of the said Owen Oberly, asbythe
said bill 'is implied, any money which he did not receive ]
back ; on the contrary, these defendants state the truthto ¢
that the said Charles Oberly, in his second guardianship
account, charges himself with the sum of eight hundred an
seventeen dollars and twenty-six cents, received of theee e
fendants, Benjamin F. Lerch and Anna Maria Lerch, admin
30 istrators of the said Owen Oberly, deceased, for ra®e" j
which the said Charles Oberly had paid for the debtso s
Owen Oberly, deceased, and that the said Charles 0 *
guardian as aforesaid, shows by his said second accoun >
as aforesaid on the fifteenth day of April, eighteen un r

all the sums of money for which he claimed credit w
said account, and the one that preceded it, for the e
the said Owen Oberly and the support and maintenan
the said child, Emma Oberly, the sura of fourteen

40 and three dollars and eighty-eight cents, over the sa
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dfive thousand seven hundred and ninety-four dollars and
foty-ae cents, the proceeds of said real estate which was
pidto him on or about the first day of April, eighteen hun-
dedand fifty-nine, making the whole amount in the hands
o thesaid Charles Oberly, on or about the first day of April,
dghteen hundred and fifty-nine, and for which he charges
hinsdf in a bulk, the sum of seven thousand one hundred
adninety-eight dollars and twenty-nine cents. And these
defendants entirely deny that the said Charles Oberly? as
guardian as aforesaid, paid all the expenses and d sburse-
mentsof his said guardianship out of the moneys he received
fiamthe sale of grain prior to the sale of the said lands, or
thet he kept that money separate and out of it paid said ex-
prsssand disbursements; on the contrary, these defendants
duarge that the said Charles Oberly mingled the moneys of
thesaid estate all together, and paid the expenses for keep-
g the said ward and other expenses incident to his said
guardianship out of such moneys of the said ward as he hap-
pred to have in hand when called on for said accounts.

And these defendants further say, that whether the pro-
axck of the said real estate which remained in the hands of
these defendants, Benjamin F. Lerch and Anna Maria Lerch,
vere personal or real estate while they7remained in the hands
of these defendants undisposed of, it is not material for the
purposes of this case to say, but these defendants submit as
aquestion of law to this court, that the said proceeds even
whilein the hands of these defendants, Were personal estate,

u these defendants distinctly insist and charge, that the
Mbmert these defendants, Benjamin F. Lerch and Anna

adalerch, paid to the said Charles Oberly, as guardian of
jo said Emma Oberly, the said sum of five thousand seven

oudredand ninety-four dollars and forty-one cents, the pro-
aekof the said real estate, for the use and benefit of the
B ®mma Oberly, the said ward, it became converted into
pasael estate; and that all the other sums of money re-
adved by the said Charles Oberly, as guardian as aforesaid
sid Emma Oberly, from the proceeds of real estate as
ad0 1Q became converted in the hands of the
arles Oberly, guardian as aforesaid, into personal
ae>precisely the same as if the said moneys had been
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paid into the hands of the said Emma Oberly herself. And
these defendants further insist and charge, that the sad
Charles Oberly gave to the said money all the attributesd
personal estate, that he loaned it out for the benefit of the
said ward and in her place and stead to different individuals,
on bond and mortgage and other personal security; and thet
the said moneys have been mixed up with the other nmoneys
of the said ward, derived from the sale of grain belonging to
said ward, and with the interest moneys received for tte

10 said ward from the loan of the said moneys, and has lost dl
its specific character.

And these defendants further insist and charge, that tte
said estate in the hands of the said Charles Oberly hes
greatly increased by the accumlations of interest thereon
so that on the twenty-first day of April, eighteen hundred
and sixty-five, when the said Charles Oberly filed his eghth
account, after the death of the said Emma Oberly, after paying
for all the expenses of her last sickness and the expensesd
her funeral, the said Charles Oberly charges himself as sath

20 guardian as aforesaid, with a balance in hand amounting to
the sum of ten thousand four hundred and fifty-six ddlas
and thirty cents. And these defendants further say, that an
examination of the eight accounts filed by the said (hades
Oberly, as guardian of the said Emma Oberly, in the Q-
phans Court, and were made a part of the said bill of com
plaint, and to which eight accounts these defendants beg
leave to refer, it will appear that from mere accumulations
of interest, the said estate in the hands of the said Gedes
Oberly has nearly or quite doubled itself. And these &

30 fendants further charge and state, that moneys derived fiom
the sale of grain grown upon the real estate of the said wad
are not real estate, but simply personal estate, and are o
be administered as such ; and that interest moneys,
from the loaning of the money, the proceeds of the sale oft e
real estate of said ward, Emma Oberly, and which she derive
from her are not real estate, but simply”
only personal estate, and are to be administered assuch. n
these defendants further say, that in the said accountsthesa
Charles Oberly charges himself with the balance of the w oe

40 sum due for tire proceeds of said estate from every source,
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carmies such balance from one account to another, until, on the
tvety first of April, eighteen hundred and sixty-five, after
thedeath of the said ward, the said Charles Oberly charges
hnsdfwith the net balance due said ward’s estate of ten
thosard four hundred and fifty-six dollars and thirty cents,
And these defendants distinctly deny, that any part of the
amtsin the hands of the said guardian are real assets, which
aedistributable among the heirs-at-law7of the said Emma
(ady; deceased, subject to such rights therein as this de-
fadkrt, Arina Maria Lerch, as mother of the said Emma
ady; would have in case the same were lands.

And these defendants do further deny, that by the laws of
Newdersey the said assets descended to the said Charles
Oely, John S. Oberly, Robert Oberly, and Emma Baker,
Bthe heirs-at-law of the said Emma Oberly, in equal shares,
shet to the life estate of this defendant, Anna Maria
Lach as the mother of the said Emma Oberly, deceased.
Anxdthey further deny, that the said complainants have any
1gdt, title, or interest in any way whatever in the said assets.

And these defendants distinctly charge, that there is now
wuthe hands of the said Charles Oberly, as guardian of the
sadBEmma Oberly, deceased, as will appear by his account
fllediu the office of the surrogate of the said county of War-
fn on the twenty-first day of April, eighteen hundred and
Bxtyfive a copy of which is attached to the said complain-
gts hill, and to which account these defendants beg leave
tordfer, the sum of ten thousand four hundred and fifty-six
‘thsand thirty cents, and that the whole of the said sum

personal assets, and are to be administered as personal
*8%9» and that these defendants, as the administrators of

esaid Emma Oberly, deceased, are entitled to administer
esad assets and to recover the same from the said Charles
dy, as guardian as aforesaid.
ad these defendants, Benjamin E. Lerch and Anna Maria
*answering for themselves say, and the other defend-
elieves it to be true, that the said Anna Maria inter-
’aied with the said Owen Oberly in the year eighteen

tenh ax® anCh SOIuew”ere about the year eigh-
row UDare” aru” fifty-one, as nearly as these defendants can
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recollect, this defendant, Anua Maria Oberly, received 40
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from her father, Joseph Keller, the sum of fifteen hundred
dollars, which she immediately gave to her said husband,
Owen Oberly, to aid him in payiug for the said farm of which
he died seized as aforesaid. And these defendants subnit,
that in equity the said Anna Maria is entitled to receive fram
the proceeds of said estate the said sum of fifteen hundred
dollars, with all interest thereon.

And these defendants further say, that so far as theyar
either of them know, the said Emma Oberly, deceased, hes
no debts unpaid, but these defendants deny the right of the
said Charles Oberly to pay any debts which he might hae
contracted for or on behalf of the said Emma Oberly after
her death, and they insist that any debts which the sad
Charles Oberly may have contracted or paid for oron a
count of the said Emma Oberly, since her death, he an
tracted and paid in his own money, and is not entitledto
any allowance therefore out of the said estate. And thee
defendants state the truth to be, that whether there are ay
creditors of the said Emma Oberly, deceased, or not, it isre
cessary and required that the said assets should be admn
istered upon as personal estate, in order that the same mayhe
distributed among the next of kin of the said Emma Coaly,
deceased.

And these defendants, Benjamin F. Lerch and Anna Muia
Lerch, answering for themselves deny, and the other defendant
believes their denial to be true, that they have endeavored to
obtain the possession of the said estate at the hands of the
said Charles Oberly, as such guardian, with a view to and
for the purpose of diverting the same from the proper course
of distribution and defeating the rights of the heirs-at-lawo
the said Emma Oberly therein ; and that in the execution o
their purpose they applied to William L. Hoagland, surrogate
of the county of Warren, for letters of administration ont e
estate of the said Emma Oberly ; on the contrary
fendants distinctly charge that the heirs-at-law of the s
Emma Oberly have no interest in said assets. And ta
these defendants, Benjamin F. Lerch and Anna Maria here ,
being advised by their counsel and being entirely sa B
fied that the said assets in the hands of the said Chare
Oberly, as such guardian as aforesaid, were personal esa >
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ad required to be administered upon in order that they

mght be legally distributed to the next of kin of said Emma

(bady, deceased. And that the said Anna Maria Lerch, as

the nother of the said Emma Oberly, and this defendant,

Bajamin F. Lerch, as the husband of the said Anna Maria,

wae entitled to the administration of the said estate, did

ay to the said William L. Hoagland, surrogate of the said

joountyof Warren, for letters of administration upon the said
edatg and inasmuch as these defendants, Benjamin F. Lerch

ad Anna Maria Lerch, were residents of the state of Penn-

stvania, they associated with themselves in the said admin-

istration the said Jehiel T. Kern, a resident of the town of

Bdlvidere, in the said county of Warren ; and inasmuch as

thesaid Emma Oberly died at the house of these defendants,

iBejamin F. Lerch and Anna Maria Lerch, iu the state of
IPennsylvania, and was a non-resident of the state of New
Jasey at the time of her death, these defendants, on the

thity-first day of July, eighteen hundred and sixty-five, ap-

phed by petition to the said William L. Hoagland, sur-

rogpte as aforesaid, setting forth the circumstances of the

ceeth of the said Emma Oberly, and her relationship to

theedefendants, and that it was necessary to have letters of

ministration granted on her estate in this state, and request-

ing the said surrogate to grant an order for cause to be

shown, according to law, why letters of administration should

It be granted on the said estate of the said Emma Oberly,
Tdeoased, to these defendants; and that the said surrogate
Iddeke an order accordingly, that cause should be shown
I “¢ore him on the eleventh day of September, eighteen hun-
I mwdand sixty-five, why letters of administration should not
! legranted on the estate of the said Emma Oberly, deceased,
T tothese defendants. And these defendants admit, that the
I sad Charles Oberly did present to the said surrogate and
Ireqest him to file, and the said surrogate did file in his
ﬁoe, on maid eleventh day of September, eighteen hun-
an® 'five, the paper, a copy of which is set forth in

I 6p kil of complaint, purporting to be signed by the
I harles Oberly, for himself and the other heirs-at-law of

I thVAIf ~ mma Oberbb deceased, but these defendants deny
I a t e said paper was of the least possible validity, and

a
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that it had no right whatever upon the files of the surrogates
office ; and these defendants cannot concieve of any rssm
why the said Charles Oberly should file the said covedt,
except that he had some hope thereby to intimidate the ax
rogate from granting the said letters of administration. And
these defendants admit, that the surrogate of the said couty
of Warren did issue letters of administration on the sad
estate to these defendants, on the eleventh day of Septentber,
eighteen hundred and sixty-five, and that these defendants,

10 have taken upon themselves the burthen of said admristra-

tion, and these defendants deny that the said administration
was taken out solely for the purpose of obtaining the sid
assets in the hands of the said guardian, in order to ddest
the rights of the heirs of the said Emma Oberly therein, hit
that said administration was taken out on the said estate e
cause it was right and lawful to take it out; because sid
assets were personal estate and could be settled in no aher
way than by taking out letters of administration thereon ad
administering the said estate, in order that it might beds

20 tributed according to law among the next of kin of the sad

Emma Oberly, deceased.

And these defendants further say, that on the twenty-eighth
day of September, in the year of our Lord eighteen hundred
and sixty five, this defendant, Jehiel T. Kern, in conpany
with a witness taken for the purpose, did go to the sad
Charles Oberly, at his residence in the township of Gem
wich, in the said county of Warren, and did show him the
letters of administration granted to these defendants by tte
surrogate as aforesaid, and demanded of him, the said Chades

30 Oberly, the sum of ten thousand four hundred and fiftysix

dollars and thirty cents, money in his hands belonging totre
estate of the said Emma Oberly, deceased, with intees
thereon from the first day of April, eighteen hundred an
sixty-five ; and that the said Charles Oberly did then sn
there reply that he would pay the mouey whenever te
court decided he was bound to pay it, and not before. D
that these defendants did, on the thirtieth day of Septs®”
eighteen hundred and sixty-five, commence an action in
Supreme Court of New Jersey against the said Charles

40 in the manner the said, complainants have set forth m
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sadhill of complaint, to recover the said moneys from the
sad Charles Oberly, and they admit that they intend to pro-
sutetheir said suit as rapidly as possible to recover judg-
nmatfor said money, unless restrained by the injunction of
thsoowrt. And these defendants submit, that they have a
leA right to prosecute said suit and recover said money,
adthat this honorable court will not interfere to restrain
themfrom pursuing their rights as administrators as afore-
sadandobtaining the said moneys, that they may administer
thesaid estate according to law. 10
And these defendants further say? that the said Charles
(bady; on the third day of October, .. a. eighteen hundred
adsixty-five, after these defendants had demanded the said
mreyof him, and after they had commenced suit against
hmfor the recovery thereof, as they have above set forth,
flled in the surrogate’s office of the said county of Warren,
macoount which he called his final account, as guardian of
thesaid Emma Oberly, deceased; and that he appended to
sadpretended final account a schedule, professing to set out
thesources from which he derived the said estate. 20
Andthese defendants further say, that being satisfied that
ttesaid account was, so far as the claims for credit therein
wereconcerned, illegal, and improper, and unjust, and that the
sulpretended schedule was improper and against the usage
adpractice of the said Orphans Court, and of the said sur-
1ogtes office, put into the said account by said Charles
IGoady, for the purpose of making some evidence in his own
hdlfor for same other purpose unknown to these defend-
~ese defendants, by their counsel, at the December
emeighteen hundred and sixty-five, of the said Orphans 30
°at, moved the said court to strike from the said pretended
adl account the said schedule, and for leave to file excep-
aBto the said pretended final account. And that it was
areupon agreed between the counsel of these defendants
of the said Charles Oberly, and the said Orphans Court
1 soorder and direct that all proceedings upon the said
- account should be suspended in the said
P ars Court until the matters pending in reference to the

fendeR%% *n court should be settled, and that these de-
ant8 should take all these objections to the said pre- 40



10

52

tended final account in this court, and that this court shoud
adjudicate thereon.

And these defendants object to the schedule amnexedto
the pretended final account, and ask this court to orderitto
be stricken out as illegal and improper, and as being an
trary to the usage and practice of the Orphans Court andtle
surrogate’s office, and a mere attempt to make evidence fir
himself by the said Charles Oberly, and as being a dangerous
innovation upon the usage and practice of the said Gyhas
Court and of the said surrogate’s office, in reference to tke
accounts of guardians.

And these defendants further say, that the said Fmma
Oberly died on the second day of April, eighteen hunded
and sixty-five, and that on the twenty-first day of Amil,
eighteen hundred and sixty-five, nineteen days after the
death of the said Emma Oberly, the said Charles Oberly filed
his account as guardian of said Emma Oberly, deceased, n
which the said Charles Oberly claimed allowance for 4l the
expenses incurred during the last sickness of the said Fma

20 Oberly, and for the expenses of her funeral; and that in andly

the said account the said Charles Oberly completely settledip
as these defendants believe and therefore charge, all hisa
counts as guardian of the said Emma Oberly, deceased, axd
these defendants really believe and therefore charge, thetif
these defendants had not proceeded to recover said mongs
from the said Charles Oberly, that said Charles Oberly revr
would haver filed said pretended final account.

And these defendants object to all the credits claimed by
the said Charles Oberly, in the said pretended final account,

30 except perhaps the item for tax, and they submit whether

40

the said Charles Oberly, as guardian, had any right at all to
pay that tax. They object to the following items:

1865.

May 15. To hauling stone and cement and fixing
grave of said ward,

May 24. Amount paid D. J. Howell, for monu-
ment of said ward,

Aug. 24. Amount paid Young & Schlough, for

fence around burial plot,
Sept. 1. Amount paid Isaac Zeller, for painting 481

220

fence around burial plot,
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Sept. 1. For services getting fence and hauling and
putting it up, $12.00

Sept. 30, Actual and necessary expenses, 12.50

Because all said debts were contracted and said liabilities
were incurred and said services rendered long after the
death of said Emma Oberly, and long after the rights and
powers of the said Charles 'Oberly, as such guardian, had
ceased; and therefore, the said Charles incurred the said
ddts and obligations and rendered said services and paid
ot said moneys without any authority of law and is not en-
titled to any allowance for the same.

And these defendants further say, that the said Charles
(berdy had no right or authority, under any circumstances
whatever, to incur said debts and pay them out of the said
wards estate after her death.

And these defendants further object to the items in the
sad account : -

1865.

Sat. 30, Cash paid P. B. Kennedy, counsel fee, $20.00
Sept. 30. D. A. Depue, ' 20.00
April 24 Amount paid D. A. Depue,. 10.00

Because these sums of money, as these defendants believe
ard charge, were paid to counsel not really for services ren-
daed to the said Charles Oberly, as guardian pf the said
hna Oberly, deceased, but as counsel fee and retaining
e'n”vising and aiding the said Charles Oberly to claim
ahimself and the other complainants the said estate, and
t erefore the said Charles Oberly cannot claim compensa-
tin therefore out of the said estate.

further object to the item of commissions of $717.-

> ecause the said charge is exorbitant and erroneous, and
Beatlely too high, and because he is not entitled to any
commissions, and because he has charged commissions on
A estate in every account by him filed. And these de-

thatalS~ A at “iese *tems should be all stricken out and
aa the said account should be stricken from the files,

Wth &" account filed by the said Charles Oberly,
fie htwenty-first day of April, eighteen hundred and sixty-

onie” en aed held as the final account of the said
68 Oberly of his said guardianship.
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And these defendants further show, that this defendant
Anna Maria Lerch, is about thirty-six years old, and that
since her intermarriage with the said Benjamin F. Lerch de
has resided in the state of Pennsylvania, and that she isthe
mother of three children by the said Benjamin F. Lerch, to
wit, Mary E. Lerch, aged nine years, Thomas F. Lerch, aged
six years, and Irwin B. Lerch, aged two years, and that they
are half brothers and sister to the said Emma Oberly, de
ceased.

10 And these defendants further state, that this defendant,
Anna Maria Lerch, the mother, and the said Mary E. Lerch,
Thomas F. Lerch, and Irwin B. Lerch, the half brothers and
sister of the said Emma Oberly, are, under the laws of New
Jersey, the next of kin of the said Emma Oberly, deceased,
and are entitled to the whole of the said estate, after paying
the expenses of the administration of said estate and any
debts which may be outstanding against the said estate, if any
there be, which these defendants do not believe.

And these defendants, Benjamin F. Lerch and Anna Muia

20 Lerch, d6ény, and the other defendant believes their demal
to be true, that they are endeavoring to obtain the said firnds
in the hands of the said Charles Oberly, as such guardian,
with intent to remove the same beyond the jurisdiction of
this court, and thereby to defraud, hinder, or embarrass the
complainants in obtaining their rights therein; but these
defendants charge, that they are seeking to settle up the
said estate of the said Emma Oberly in the said Orphans
Court of the county of Warren, in order that distribution
may be made thereof by said court among the next of kin of

30 said Emma Oberly, according to law, and that the said com
plainants have no rights whatever in the said estate, ad
that all such charges as these made by the said complainants
are untrue and unfounded.

And these defendants further insist and charge, that if the
said assets were real assets, which they insist they deady
are not, but are altogether personal assets, as these defen *
ants have already shown, this defendant, Anna MariaLerc,
having the life estate in the said assets, would have the dear
legal right to take the said assets into her own possession,

40 uncontrolled by the said Charles Oberly or any of the sai
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complainants.  But these defendants insist, that the whole
of the assets are personal assets, and that they, as admin-
istratars of the said Emma Oberly, deceased, have a right
to administer the same under the direction of the said
Ogphans Court, and pay over the said assets to the said Anna
Mhuia Lerch, Mary E. Lerch, Thomas F. Lerch, and Irwin

B Ierch, as the next of kin of the said Emma Oberly, de-

oeased

And these defendants deny all unlawful combination and
confederacy in said bill charged, without this, that any other
netter or thing material for these defendants to make an-
swer unto, and not herein or hereby well and sufficiently
answered, confessed or avoided, traversed or denied, is true,
tothe knowledge or belief of these defendants. All which
nettasand things these defendants are ready to aver, main-
tan and prove, as this honorable court shall direct, and
hunbly pray to be hence dismissed with their reasonable
ostsand charges in this behalf most wrongfully sustained.

J. G. SHIPMAN,
Solicitor for and of counsel with the defendants.

New dJersey, ss—Benjamin F. Lerch and Anna Maria
Lach two of the foregoing defendants, being duly sworn
acoording to law, on their respective oaths say—that they
awe heard the foregoing answer read, and understand its
ontents, and that the facts, matters, and things therein con-
tamed, so far as they relate to the acts and doings of these
cendants and of each of them, are true; and so far as they
gt *° the acts and doings of other persons, they believe
themto be true.
Benjamin F Lerch,
Anna Maria Lerch.

and subscribed before me, this 28th day of June,
>at, Phillipsburgh, New Jersey.

Wm. M Davis, M C

defend NerSeNESHE— -Kern, one of the above named

eath fif8 duly sworn according to law, on his oath
at he has heard the foregoing answer read and un-
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derstands its contents, and that the facts, matters, and things
therein set forth, so far as they relate to his own acts and
doings, are true; and so far as they relate to the acts ad
doings of other persons, he believes them to be true.

Jehiel T. Kern.

Sworn and subscribed before me, at Belvidere, New Ja-

sey, this 28th day of June, 1866.
J. M. Robeson, M C

Order.
10 [Filed June 18, 1867.]

In Chancery of New dJersey.

This matter coming on to be heard before his Honor the
Chancellor, at the Term of March now last past, in the pre
sence of Edward T. Green, of counsel with complainants,
and J. G. Shipman, esquire, of counsel with defendants,
upon the bill of complaint and answer thereto, and the sid
pleadings being read, and the said defendants having there
upon moved his Honor the Chancellor to dissolve thein-
junction heretofore granted in the cause, and to dismiss the

20 bill of complaint of the said complainants, and the arguments
of counsel having been heard thereon and considered, anxd
the Chancellor having taken time to advise thereon, ad
now being of opinion that said motions, ought not to ke
granted—

It is, upon this eighteenth day of June, in the year of onr
Lord one thousand eight hundred and sixty-seven, ordere,
that the said motions to dissolve the said injunction and to
dismiss the said bill of complaint be denied, with costs.

A. 0. ZABRJSKIE, C

30 A true copy—B. Gummere, Clerk.



57

O pinion.

Owen Oberly, of Warren county, died on the first day of
Septenber, 1852, intestate, seized of a valuable farm irl that
ooy, leaving a widow, the defendant, Anna Maria Lerch,
who afterwards was married to the defendant, Benjamin F.
Lach and one child, Emma Oberly, an infant three weeks
dd His personal estate was not sufficient to pay his debts.
Administration of his estate had been granted to his widow,
ad upon application by her and the defendant, Benjamin
E Lerch, who, after the intermarriage, had been joined with 10
hx in the administration, the Orphans Court of Warren
aurty, in April, 1853, made an order for the sale of the
famto pay debts of the intestate, to the amount of thirty-
fight hundred and eighteen dollars and eighty seven cents.
(nthe fourth of September, in that year, the farm was sold
fartwelve thousand eight hundred and seventy-six dollars
adforty-nine cents, including the widow’s right of dower.
Of this sum one third was invested on mortgage for the life
of the defendant, Anna Maria; and of the residue there re-
nained, on the settlement of the final account on the sixth 20
°f April, 1859, five thousand seven hundred and ninety-four
dlas and forty-one cents, above debts and expenses. This
alance was paid unto Charles Oberly, one of the complain-
ats who had been duly appointed guardian of the infant,
sima Oberly.

In1861, Charles Oberly, as such guardian, received throe
mdred and eighty-nine dollars and fifty-nine cents, the
D" 8&iare of that part of the proceeds of the lands of her
ptarel grandfather, John Oberly, situate in the county of

aren, °1d in 1834, by a partition sale, which had been

for the dower of her grandmother, Catharine Oberly,

° ijedin 1860. And also, sixteen hundred and ninety-
la® °*aS an(” forty-seven cents, her shnre of proceeds of
0] same grandfather, situate in Pennsylvania, sold

u t e same time on like proceedings, and which had

mnvested for the same purpose.

1866 IDan* ®mma Oberly, died on the second of April,
>age twelve years, leaving the complainants, Charles

H
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Oberly, John F. Oberly, and Robert Oberly, her patermal
uncles, and the complainant, Emma Baker, the daughter of
her deceased paternal aunt, her only heirs-at-law, besides her
mother, who inherited for her life, and leaving her nuother
and three infant children of her mother by the second nar
riage her next of kin.

In 1865, after the death of Emma, the complainant, (hades
Oberly, as her guardian, settled his account in the Qphars
Court of Warren county, upon which the balance was nre
thousand four hundred and sixty-four dollars and seventy-
four cents.

In September, 1865, administration of the estate of Fmn
Oberly was committed by the surrogate of Warren county to
the defendants, Benjamin F. Lerch, Anna Maria Lerch, ad
Jehiel T. Kern, who thereupon sued the complainant, Gedes
Oberly, the late guardian, in the Supreme Court of this state
for the whole balance in his hands.

The bill in this court is filed to enjoin that suit. The com
plainants claim that so much of that balance as is made @
of the proceeds of real estate must be considered as red
estate, and descend as such; that the administrators of Fma
are not entitled to receive it, but that it belongs to them @
her heirs-at-law, subject to the life estate of her mother, ad
that they are entitled to have it invested and secured unde
the direction of this court.

If the complainants are right in their claim, the caseisa
proper subject of equity jurisdiction. The proceeds of the
real estate must be separated from the rents of the farmand
the interest of these proceeds which are personal estate, an
form part of the balance in the hands of the guardian, an
when separated must be invested for the life of the mother.

The main, if not the only question in the case is, whether
the surplus of the proceeds of lands of a decedent, sod y
direction of a court for the payment of his debts, w *
remains after payment of the debts, or the proceeds
lands sold on proceedings in partition, because theyca 1
be divided, when such surplus or proceeds belong toan j
fant, are, upon the death of the infant, to be consider® *
real estate or as personal estate, for the purposes of IC
sion.
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Therel is nothing in the statutes by which these sales are
authorized to settle the question. The partition act says the
proceeds shall he pair] “ to the parties interested in the real
etate s0 sold, their guardians or legal representatives, in
propation to their respective rights in the sameand the

I atauthorizing lands to be sold for debts, directs that “ the
I suphs money arising from such sale shall be distributed
I among the heirs or devisees, according to the law of descents
I mthe former, and the will of the testator in the latter case.”

I Btthis while it seems to regard it as real property does not j

I gwe any character to it to guide its transmission after its
I bangconverted into money. The disposition of the surplus
I methave been the same without this provision. In sirch
I s by the descent or devise, the land had vested in the
haror devisee, subject to the lien for debts, and all beyond
thet lien would, by settled principles of law, have belonged
t>the owner of the property before the sale. The provision
tn) show, by the superabundant care in inserting it, that
tlle legislature was very careful not to disturb, by a sale,
thetransmission of the proceeds as real estate.
fbe general rule is, that property is transmitted as real or
pasarel, according to the form in which it exists at the death
°f the owner. But courts of equity, by the doctrine of
suitable conversion now well established, hold that in certain
cass property actually existing in one form shall, for trans-
msion be held to be in the other. This doctrine of no
wa conversion, as it has been termed, is applied in cases
,1V -w 111 or carriage settlement, money is directed
e ad out in land, or land converted into money; to
1y out the object of the will or settlement in such case,

wi r iBWared e9u’y to be the kind of property into
shouldh18d' Pei:tec*t0 be converted from the time the change
md ~ “akeu Phace>whether such conversion is actually
ine .rno”™ an(t this theoretical conversion is considered
sV~ * contiuue until the ownership vests in some per-

ils oth® WU bave the right to convert it from one kind to

snethi6® an<* wbho’ wben of capacity, accepts it or does
mwhich recofn‘ze *t or it character in the shape
character of eX’38 this is done, it must retain the

sohute o».° ,eal °r PersonaK impressed upon by the last ab-
Hner wbo ~d such power over it. Fletcher v. Ash-
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bound, 1 Lead. Cases in Eq. 671; Wheldale v. Partridge,8 V&
235; Craig v. Leslie, 3 Wheat. 563; Sweety v. Frazer, 1 Dm.
301 and 306.

An infant or lunatic cannot elect. and therefore cannot
change the character Impressed, upon the property. Iagh

Dulzell on Eq. Con. 18z; jSeely v. Jago, 1 P. W. 339
Earlom v. jSaunders, Ib. 241 ; 1 Chses in Eq. 634
notes to Fletcher v. Ashwiner;, In re Wharton, 5 De Gex. M
$ Gord. 33.

10 ' The question in this case is, when land is, by legal po
ceedings, converted into money for a definite purpose,
whether the proceeds are to be considered as converted into
money except for that purpose, and whether they do not, far
all other purposes, retain their character as land. It is oo
tended that on a sale for the payment of debts the surplus
not needed for debts remains real estate, and that on apa
tition sale the proceeds are persoual only for the purpose of
division ; that for all other purposes they must be considered
to remain as real. ,

20 The question is not the same as when one species is di-
rected to Uc converted iuto the other by a will, or marriage
settlement. Yet it is placed upon the same principle, w ic
js, that property shall retain the character impressed upom
by the last absolute owner until that character is change y
some one having like power over it.

In this state there is one case in which this question ia
been brought up for decision, the case of Snowhillv.
in 2 Greens Ch. 20. In that case the lands of an infan
been sold by virtue of a special act of the legislature»

30 act authorized the sale, and directed the procee sto *
vested, and one third of the interest to he for th®* {
mother of the infant, and two thirds tor the >0 ® *
and gave no directions as to the principal, lhe 1 , .jx
under age, without issue, and his mother obtain a  j{
tration of his estate. The bill was filed against the.

istratrix by bis heirs-a‘-law, who claimed that ti A
retained the character of real estate, and descei N e
as such. This brought up the precise question
considering here. Chancellor Vroom, m . uC 0Ly

40 opinion, held that the doctrine of equitable eonu
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apdied in eases of fraud or breach of duty. But where pro-
paty was lawfully changed in character by the courts or by
thelegislature, that the heir or next of kin must take it as it
acudlly exists; and that the proceeds of sale in that, case
msg pass as personal property—and he dismissed the bill.
Ohappeal to the Court of Errors thisjudgment was reversed.
The decision in that court fs not reported, but the result ap-
pas in a subsequent proceeding in the same case in this
awt, reported in 1 Green's Ch. R. 30. There Chancellor
Permington gives effect to the decision of the Court of Errors
s establishing the right of the heir-at-law to the proceeds of
thesdle
This decision, upon the very point by the highest court
inthe state, should be considered as putting the question at
et But it is contended that the decision is against the
dear weight of authority, and as no opinion was delivered,
adro principle was settled by the Court of Errors, that the
umt extent to which it should be held binding is in cases
lkethat in which it was made ; that is, sales by virtue of a
sedal statute.  This, perhaps, might be a correct view if the
dedsian was against a well established principle or against
Meies of well considered cases, uniform or nearly uniform
mther rulings. Or there may be cases in which it might
bewise to bring up for re-consideration an opinion of that
aut when it seems to be made without due and full con-
dgdastion of the principles that should have guided it.
wwon this point the decisions in courts that ought to
ae weight here are very different and apparently irrecon-
dale Most of the decisions in England, referred to on
have no real bearing on the point. The case
| Mroyd v. Smithson, reported in 1 Br. G. C 503, and in

Cms in Ed] 690’ with the full and Earned notes of
® nglish and American editors, does not decide the point.
tfia case contains the very able argument of Mr. Scott, af-

fr S AN on’ induced Lord Thurlow to decide
taagainst his preconceived opinion, so fixed that he at

ad T*Ded to hear the adverse counsel. But it only de-
afT't at when a testator had ordered his land to be sold

w hich T *Dt0 money to Pay certain legacies, two of

10
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g0

a laPse(l by death in his lifetime, that the amount 40
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of these lapsed legacies descended to the heir as real estate.
The cases of Wrightv. Wright, 16 Ves. 188; Hewitt v. Wright,
L Bro. C. G 84 ; Smith v. Claxton, 4 Madd. 484; Dixon v.
Dawson, 2 Sim. § Stu. 327; and Jessup v. Wateon, 1 Mylne
§ Keene 665, decide the same point, but they hold further
that it goes to the heir as money, and is held by him as per-
sonal estate. That it should go to him as if real estate, does
not affect the present question; the property existed in land
at testator’s death, and as his intention of disposing of it
failed by the lapse, the land, or the interest in it undisposed
of, descended to the heir at the testator’s death, and when
the land was sold the proceeds belonged to the heir. Hold-
ing that these proceeds, when in the hands of the heir, were
personal estate, seems at first to be more directly on the
point, as it settles the continuance of the character of the
propery. But in all these cases the testator, the last abso-
lute owner, had directed a conversion out and out of the
property; he had the power to change and did change its
character; he failed to dispose of it; and before it was

,Q changed, either actually or by the theory of equitable con-
version, the title vested in the heir, and necessarily it vested
in him as money, the character so fixed.

There are many other cases in which the proceeds of lands,
directed out and out to be converted into money, "have been
held for want of any valid disposition of them by the testator
to go to the heir. Collins v. Wakeman, 2 Ves. 683; Fitch v.
Weber, 6 Hare 145; Robinson v. London Hospital, 10 Hare

* 19; Shallcross v. Wright, 12 Beav. 505; Gordon v. Ackroyd,
1ijDe Gex. § Smalc. 478; Taylor v. Taylor, 3 De Gex. M.
gQ Gord. 190.

But all the effect these cases have here is, that they show
the leaning of the English Courts is in favor of the heir; aud
that he is not to be disinherited except by a valid and express
disposition of the estate.

The case of Oxenden v. Lord Compton, 2 Vesey, p. 70, is
more in point. Here the proceeds of timber cut on a lunatic’s
estate, were held at his death to pass as personal property,
and Lord Chancellor Loughborough remarks that there is no
“ equity between the real and personal representatives. Both

A0 are volunteers, each must take what they find at the death
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of the person entitled for life, on the condition in which they
find it.” And he holds, that the court, in administering the
estate of a lunatic, will not regard the interest either of the
heirs or the next of kin, but only that of the lunatic. The
force of this case is perhaps somewhat affected by the fact
that appears by the case, that the timber cut was in a state
that required it to be cut for the benefit of the estate, and
that the cutting was only taking the produce of the estate in
the usual way, and therefore the proceeds were, at all events,
personal estate.

The case of Flanagan v. Flanagan, as stated by Sir Thomas
Sewall, M. R., in his masterly opinion in Fletcher v. Ashbourn,
1Br. G C. 497, is an authority in favor of the proceeds of
lands unnecessarily sold being considered for transmission
as personal estate, and its effect is not explained away by
Mr. Scott in his remarks upon it in Ackroyd v. Smithson.

The case of Cooke v. Dealey, 22 Beav. 196, decided by Sir
John Romilly, master of the rolls, is much like the present.
The real estate of the decedent had been sold by order of the
court for payments of debts and legacies. More was raised
by the sale than was needed ; the devisee died after the sale;
the suit was between her administrator and her heir, and
the sole question was whether, at her death, it passed as real
or personal estate. It was held that it passed to the heir as
real estate. Sir John Romilly remarks, “ more of the real
estate was sold than was necessary, of course the conversion
is complete to the extent to which the purchase money was
required for the particular objecl for which the sale took
place, namely, for the payment of debts and costs, but the
excess, though in the form of money, remained as before
impressed with the character of land.”

In “ the matter of Wharton, a lunatic, 5 De Gex. Me. N. §
Cord. 83, the real estate of a lunatic had been sold by order
of the court by .virtue of the Stat. 11 Geo. 401, Wm. 3, which
enacts that the proceeds of the estate sold “ shall be of the
same nature and character as the estate sold.” The sale was
in 1829. Wharton, the lunatic, died in 1841, leaving an
heir, who was also a lunatic, incapable of electing, and who
died in 1842, intestate, and without having received the
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money. It was held by the Lords Justices that at the death 40
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of the lunatic’s heir, it passed as real estate to his hera-
law, and not to his next of kin. The statute controlled the
first transmission, the second was upon the principle thet
money impressed with the character of land remains swch
until it is accepted as money by its absolute owner, of sufi-
cient capacity to make such election.

In the state of Hew York, the' case of Bogert v. Frmmn,
10 Paige 496, is like the present. It was as to the suphs
moneys arising from the sale of lands to satisfy a mortgage;
one of the owners of the equity of redemption died, after
the foreclosure and sale,*but before the surplus was ds
tributed; it was held by Chancellor Walworth ,that this sa-
plus was personal estate, and went as such to the next of kin
The principles contained in the cases on the subject vae
not discussed at the bar, nor do they appear to have been
investigated or considered by the chancellor. The,
has, however, the authority of this eminent jurist.

In the case of Graham v. Dickinson, 3 Barb. Ch"\R 10
lands of the testator had been sold to pay his debts. Sb
sequently personal estate of the testator was. realized firom
claims against the French government sufficient to liquidate
these debts. It was held that the devisees, whose lands hed
been sold to pay debts, were entitled to be reimbursed at
of the personal estates so recovered, that being the fund -
marily liable to debts. But that in case of devisees wp
died before the recovery, their claim against that fund wes
personal estate and went to the next of kin. This case 6
cides nothing that bears upon the point in question. 6
claim of the devisee at his death was a chose in action a
mere personalty. It was not to the proceeds of the saeo
real estate. But a mere right of action growing ou*° *
mal-administration of the estate. But in the opinion o
Chancellor Hoffman, he says that the surplus of a saeo®
mortgaged premises made in the lifetime of the
is personal estate, but if made after his death his eld®"
would take; “ but she would have taken such surp *
money, not as land, and the devolution from her won *
altered accordingly.” This seems to conflict with
sequent opinion in Sweezy v. Thayer. In that case,r P *
in 2 Duer 286, it is expressly held that the surp ns
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sle of mortgaged lands, under a decree of foreclosure, where
the equity of redemption at the time of the sale belonged to
| amnor, who subsequently died under age, was to be deemed
Tvedl estate, and at his death go to his heirs and not to his
jretof kin. The referee, Murray Hoffman, and the Superior
| Court, by Justice Bosworth, in very7able and well considered
opinions, in which the cases are reviewed, agree in this result.
In Massachusetts, in Emerson v. Cutler, 14 Pick. 108, it was
hdd in an opinion delivered by Chief Justice Shaw, that the
ovarplus of the proceeds of the land of an infant, sold by
license of the court for the benefit of the infant, at her death
underage w? Ajpersonal estate and passed to her administra-
taz  This case differs somewhat from that under considera-
tion; asiu it the land was sold for the very purpose ofconvert-
mgitinto personalty for the benefit of the infant. It was not a
to a surplus above the purpose for which the land

I was solo.
I The case of Merick v. Bavier, 6 Ired. Eq. R. 524, was like
I the present, as to the surplus proceeds of lands sold by order
I o acourt-to pay debts. The sale was in the lifetime of the
mfart heir, who died under age. The court held that the
lard was converted into money -only to the extent of the
T oject of the sale, the payment of debts, and that the surplus

Wheirs # A~ & ”  infant’s death descended to
Tn~jD® Varda' “ie decisions are contrary to each other.
held™l 11 * * R 224>decided in 1824, it was
TbvPP if? orate ar|d well considered opinion delivered

ddtsnf 1 URCe Tighlman’ that the surplus of lands sold for
Idedump 6 ancestor 111 the Retime of an infant heir, who

F et fo the %&po@ﬁ{h’ °f the infaut was personal estate

in Leyer V¥ Corndl’ 4 £arr 396>made in 1846,
Boceedsofa V McCU” and holds that the
estate and °  alf 87a°d8 sold by its guardian are personal

»«naTll hf eath O he iufant ¢
v. Ckier. P tatlTe- Thls is the point ruled in Emerson

In V. Biggert, 7 Watts 563, decided in 1846, it is
I

on

30
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held that a sale in paitition proceedings converts lands irto
money for transmission at the death of an infant tenantin
common.

On the other hand, In re Tighlman, 5 Whart. 64, decided
in 1839, it was held that the proceeds of an infant’s land
sold by virtue of an act of the legislature, on the death of the
infant under age, remained impressed with the character o
real estate and went as such to her heir-at-law. This caseis
precisely the same as that of Snowfall v. Snowhill, and ves
decided about the same time.

Again : in the case of Lloyd v. Hart, 2 Barr. 473, decided
in 1846, the question was as to three thousand dollars, the
surplus of the proceeds of the lands of a lunatic, sold by
order of the court for the payment of his debts. Chief Jus
tice Gibson delivered the opinion of the court, and onan
able discussion of the question, held that this surplus mst
be considered, at the death of the lunatic* as real estate, ad
must go to his heirs.

After this review of the authorities, I cannot consider thet

20 the decision of the Court of Errors in Snowhill v. S,

was against a well settled principle or the decided weight of
authorities, and that it should be therefore, if not disregarded,
confined to cases in the precise circumstances of that cae
On the contrary, it appears to me that the preponderance
of the conflicting authorities is on the whole with that e
eision, and that the principles and reasoning on which te
question ought to be decided is also with that decision.

It is also in accordance with the spirit of the legislation o
the state in other matters. The provision in the act un e
which this sale Was made, put there for abundant caution
shows that intention. And the provision expressly ma 81
the act authorizing the sales of lands of infants thatt e”
ture of the estate should not be changed by the sale, edDC*
the same spirit. And while it is the doctrine of » sCO*
that the property of an infant or lunatic must
for the benefit of the owner only, and not for thato 18 »
or next of kin, it is wise to hold that neither sha &ilV|j
lose by the change of its character; so that neither ¢ &5
be tempted to procure a sale when 1t is not ior 1Q

40 benefit, or to defeat it when it would benefit him, as

the end, be for their own advantage. Some sue P



67

gererally have the management of the infant’s estate, and

adthough the sale is ordered by the court, yet they have it .

intheir power in these ex parte applications, so to place the
natter before the court as to procure the decision they
desire

In this very case the sale was an extraordinary one, and
tre parties who procured the order appear here to claim the
baefit of the change. The rule established in Snowhill v.
Swhll, is based upon high grounds of public policy and I
d ot feel inclined to disturb it.

As to the proceeds of the lands in Pennsylvania, they
mgt be governed by the law of that state. Its statute re-
lating to partition proceedings, and the money invested for
thewidow's dower, simply directs “ that at her death it shall
be paid to the persons legally entitled thereto.” Pardon's

dgIsel, p. 298, § 152; and in Hise v. Geiger, 1 W. S.
233 it was held that it must be paid to the heirs of the in-
testate, and not to his administrators.

This settles that if Owen Oberly was living he would be
atitled to these proceeds, but does not determine what
character they would retain or to whom they would go at his
death But on the authority of Biggert v\ Biggert, which is
um the proceeds of a partition sale, and among the con-
flicting decisions in that state, approaches nearer this case
then any other, I will hold that these proceeds, at the death
ofOweu Oberly, were personal estate and were transmitted
toand by his daughter as such, and that they belong to her

i

ke principal of the proceeds of the sale of lands in
amen county, including the proceeds of lands of John
ery and the surplus of the sale of lands of Owen Oberly,
“e°ug to Anna Maria Lerch for her life, as heir of her
’agiter Emma, and must be invested under the order of
A8 court, and the interest thereon, including the interest
tjj* e”eath °f Emma, must be paid to her. At her death
arx? the principal invested for the dower of

im 1 a”aherch, must be divided equally among the three

tfthef80&? rair,a ®a”er» as the heirs-at-law. The residue
8dmU },In*ke *an(ts °f Charles Oberly is personal estate,

TAE G administrators of Emma Oberly.
ke motlol>must be denied.
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Appeal.

The defendants hereby appeal from the decree of tre
Chancellor made in this court on the 18th day of June, a.d
1867, in the above stated cause, denying with costs the no
tion of the said defendants to dissolve the injunction haeto
fore granted in this cause, and to dismiss the conplamants

bill.

Dated July 27th, 1867.
J. G. SHIPMAN,

Solicitor for and of counsel with the defendants.

10
I consider there is good cause of appeal in the above satad
cause.
J. G. SHIPMAN,
Of counsel with the defendonts.
Petition of Appeal.
[Filed July 27, 1867.]
Between
Benjamin F. Lerch and Anna Mar ia, his
wife, and Jehiel T. Ker n, administrators
20 of Emma Oberly, deceased, appellants,
PRationdf
a?id m  Apped

Charl es Oberly, John S. Oberl vy, Kobert
Oberly, George Baker, and Emma, his

J

The humble petition of Benjamin F. Lerch andAi
Maria his wife, and Jehiel T. Kern, administrators o *
Oberly, deceased, the appellants in the above cause, 8P*
fully show's that your petitioners find themselves aggd *
by an interlocutory decree of the Chancellor, ma e d®

30 eighteenth day of June, in the year of our Lord one

wife, appellees.
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sand eight hundred and sixty-seven, wherein your petitioners
were defendants, and the said Charles Oberly, John S.
Oberly, Robert Oberly, George Baker, and Emma, his wife,
were complainants, in this respect, that the said decree ad-
judges that the motion made by your petitioners to dissolve
the injunction granted in behalf of the said complainants,
and to dismiss their said bill of complaint should be denied,
with costs. And your petitioners appeal from every part of
the said decree on the ground that the same is erroneous, for
that the said injunction should have been dissolved and the 10
complainants’ said bill should have been dismissed, with costs.

Your petitioners therefore pray that the said decree of the
said Chancellor may be reversed, set aside, and for nothing
holden, and that your petitioners may have such relief in
the premises as to this honorable court shall seem meet.

Dated July 27th, 1867.

J. G. SHIPMAN,

Solicitor and of counsel with the appellants.
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