STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Street Newark, N. J.
BULLETIH 283 JANUARY 3, 1938
1. APPELLATE DECISTONS - HINDIN vs. ATLANTIC CITY
SAWURL HAINDIN, )

Appellant, )

~vs~ ‘ ) ON 4PPEAL
COM:ISSIONERS OF ) CONCLUSLOLS
OF AILANTIC CITY,

N

William C. Egan, EBEsq., Attorney for Appellant.
Samuel Bacder, FEsq., Attorney for Respondent.
Isaac H. Nutter, Esqg., Attorney for Objectors.

BY THE COMdISETONER:

This is ai appeal from denial of a renewal of a
plenary retall consumption license for preaises located at 922
North Ohio Avenue, Atlantic City.

Appellant obtained his first license on June &0, 1934,
which license was renewed in 1935 and 1986. No disciplinary pro-
ceedings have ever been instituted agsinst him.

After appellent filed his applicaetion for renewal Tor
he nresent fiscal year, objections were G and a hearing
the nresent 1 al , objections were filed and hearing
neld on June &, 1957. On August 13, 1957 responcent denied
<

the aponlication for renewal. Herce this apweal
At the hearing on June 3, at which sppellant

present, testimony was given that minors had been served

upon tne licensed premises. Appellant zpparently presented no
bbutlﬂOﬁV at that time, and the hearing was adjourned first

to June lu, and tunen to June 17, at which time appellant was
advised that the Board intended to refuse his renewzal. At some
time pricr to June 17th, further testimony of sales to minors
was given at a hearing at which appellant was not present.

e

Renewal of the license was formally deniec on August 19th.

Appeliant compleins, in the first place, that he was
not confronted vy the witnesses below. That seems to bhe true
25 to some of sald witnesses. However, zll of these wiitnesses
Testifled at the two hearings on apoeal and appellasnt was
given full Oﬂoor*unity TOo cross—exaline these witnesses anc 1o
Of@mvﬂt evidence in rebuttal of their testimony.

The evidence given on appeal clearly establishes that

Officers Frecman and Lang visited the licensed premises on a
Saturday night in April 18387. They discovered five colored
girls, ecach sixteen years of age, being served alcoholic
b@varagub in the presence of appellant. Their testimony is
corroborated by the five girls., The Officers testified .that at

New Jersey Stafs Lrary
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the same time they ordered fifteen or twenty other minors to
leave the the licensed premises. The five girls testified that
on one occasion when they visited the licensed premises the
waltress refused to serve them because of their age; that after
appellant learned that his wailtress had refused to serve them,
he himself served the drinks. All of this testimony is deniled
by - appellant. He -produced the waitress who testified that she
had refused to serve the girls, but she refused to swear that
appellant did not cerve them himself; stating that she did not
gnow because she immediately left the room.

There are some discrepancles as to dates in the
evidence given by the five young colored girls, but severe cross-
examinstion did not break down thelr stories. Three of thenm
testified that they had been served liguor .wany times upon the
licensed premises. All of their stories have the ring of truth.
Since I find that these witnesses have told the truth, the
evidence clearly justified respondent in denying rencwal of
appellantls license.

Appellant lastly charges the respondent Board with
ulterior motive and lack of good faith. This contention is
based on appellant!s testimony of a remark alleged to have
been made by the Chairman iumediately following the turn-
down of the renewal application viz.:-

"The Liguor Board was in session, and the Chairman
of the Board, when 1t came to my license, he

said the license was rejected at 9%2 North

Chio Avenuej; but that I could get a license
anywhere ¢lse in Atlantic City, and as soon

as I found a location the license would be
granted.”

On this testimony appellant cleims that the license was denied
for other reasons than for sales to minors because, as he well
says 1f he were really guilty of selling to minors, he should
not be entitled to held 2 license anywhere. The Chairman of
the Board was not present when the foregoing testimony was
glven against the vigorous objections of the attorney for the
respondent. It 1s not necessary to decice whether 1t was
properly admissible as rebuttal for, even if proved, 1t has

no bearing on the real issue in this case which is whetner ov
not alcoholic beverages were sold by apnellants to minors.
Finding as the fact that they were, that of itself is
sufficient to affirm. It is from the refusal to renew an

old license that this appeal 1s teken, and not from a promise
to give him a new license elsewhere. Error in making such a
promise does not cancel the evidence preoduced at the trial

de novo on this appeal which convincingly proves that there was
no error in refusing a renewal because of sales to minors.

The action of respondent in denying the renewal 1s,
therefore, affirmed.
D. FHEDERIC: BURNETT
' Commissioner

Dated: December 22, 193
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RULE 20 - Til RULE FOREIDS LIQUOBWLICENSHLS FROM

UP DIRECTLY OR INDIKECTLY <N PASSING OUT ANY
IRRESPECTIVE OF WHO PAYS TFOR IT.

'

Je are about to go on an advertising campaign with quart

bottles of soda water,glnger ales, rickeys, etc. Our campaign
coes a8 follows:

Cur salesmen call on all types of outlets with the follow-

Every case we sell we allow six postcards. We leave a

sheet ol paper with our customer, to give us names and addresses

end we 1n turn pick them up and mall cach of his customers a
postal card telling him to go to his store and recelve one
tottle of beverage froe, only pay thu 54 bhottle ucpowlb, we

in turn pay the hLorekoeper ldé for cach postal card. 7This is
ocur method for home consumptlorn.

: whether or not this affects any of the

Pleasc adwvis
s%orc"

retail liguor
Very truly yours,

o

Atlantic County Lottling Co., Inc.,

December 24, 1957,

Atlentic Coun

mty bottling Co., Inc.,
Absecon, N. I

Gentlenant
I take it that your ilnguiry is prompted by Rule 20 of the
state sulcs . Concerning Conduct of Licensees, wnich provides:

"20. No retall licensee shall, directly or indirectly,

offcir or fuirnish any gifts, priz @w; coupons, premiunms,
revates, discounts or similar inducements with the sele of
@@ alcoholic beverage for consumption off the licensed

premises; provided, however, that nothing herein contained
shall prohlibit retell ilcans e s from fqrnlshlng advertising
novelties of nomlnael value.

In re Liebesman, bulletin 219, Item 7, referring to

this rule, I sald:

g

"The purpose oif the rule is to forbid liguor licensees
from directly or indirectly fuwnishing any specisal induce-
ments to theiyr customers in regspecet o ofr~olcm*3fs con-
sumption &t any time."

%

ne method of distribution you have chosen utilizes wvour
retail outlets as the medium through which your free goods are
glven to the consumer. 8o far as liguor licensees are con-
cerned thoy may not participate in any such scheme. Thils is
net o wmatter of who foots the bill for the inducemcnt. It is
rather that liguor licensecs are not to be mixced up directly or
indircetly 1n pasgsing out any inducements.

3

Very truly yours,

D. FREDERICK EURNETT
Commissioner

[

b4
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H. EPPELLAETE LECISLUON:G - BaLdEo ve. sURLINGYOW
CAROLINE H, HAINES, :
Apnellant, :
-Vs— H ON APPEAL
COMMON COUNCIL GF THE CITY : CONCLUSIONS
CF BURLINGTON and GEORGE ZEKIS,
Respondents.,

Caroline H. Haines, Pro Se

Alexander Denbo, Esg., Attorney for the respondent-licensee,
George zekis .

No appearence for respondent, Common Council of the City of Bur-—
lington ) :

BY THE CO&MISSIONER:

This apncal is from the issuance of a plensry retail con-
sumption license for premises located at 220 High Street, City of
Burlington. .

Within 200 feet of these premises, there is a synagogue,
Temple B'Nal Israel, established in 1916, since which time 1t has
constituted a place for the worship of God with a regular con-
gregation and an ordained Rabbi, located in a bullding exclusive-
ly devoted to religious purposes.

No consent has ever been given by the synagogue to
the issuance of the Zekis license. Neilther has it objected at
any time to the license.

Appellant attacks the license on the ground that it was
issued contrary to Section 76 of the Control Act which:provides:

",..for the benefit not of property but of persons
attendant therein, no license shall be issued for
the sale of alcoholic beverages within two hundred
(200) feet of any church or puklic schoolhouse...;
provided, however, that the profection of this sec—
tion may be woived at the is:susnce of the license
and at each renewal thereafter, by the duly author-
ized governing body on authority of such church or
school, such walver to be effective until the date.
of the next renewal of the license."
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The Common Council of Burlington entered no appearance
but it was stipulated thaet it granted the license, ﬁespite the
proximity of the syncgogue, for three reasons: (l) that a syna—
gogue technically was nct within the meaning of +he vord church?;

2) that it believed it kad the 11g1+ to is3ue The license be-—
cause no objection had teen made by the synzgogus with reference
elther to past licenses &t the sonme ploce or te the lssucnce of
the present; (%) that it would improve the neignoorhood because
of repairs being made to the premises by the coplicnnt and at
the ssme time better the financial condition of a local bank
closed in 1931, which had acculred the premises by foreclosure and
had contracteu to sell the place to the license :

The second and third reasons go only to the good faith
of the Common Council but not to the validity of its action. So
far as concerns previous licenses in past years, that fact affords
no basis for disrcgarding Section 76 in respect to the current term.
Even had an express walver been gilven by the synagogue during any
of those previous yesars (which was not the case), any such waiver
would h=ve bcen good only for the fiscal yeor for which it was
given, or, as thc Let declores, "“ffcctlvo until the date of the
next renewal. Re Ger Q-w<;ll Lo., Bulletin 189, item 13,

(the sta +utory "requirenent of annual rencwsl of the waiver is a
most excellent check upon the manncr in which business 1s conducted
on the liccnsed prmeSDS”), Mermorial Presbyterzan Church vs. Newark,
Bulletin 191, item 8 ("tmp fact that alcoliolic beverageés had been
sold for three years under a previous license at the premises in
question without protest from appellant is without forcet.)

A synagogue 1s a church - in fact about the earliest
form of a church.

- Since it is stipulated that no walver has cver been
obtained from the synagogue, 1t follows that a license has been
issued for the sale of alcoholic beverages within 200 feet of =
a church contrary to the statute in such case made ond provided,

The contention of the licensee, however, is that the
appellant has no standing to prosecute this appeal because she is
not a member of the synagogue and has not becen zuthorized by it
to proceed in its behalf; that if @ synagogue 1s to be regarded - as
a church, the®Act was passed for the protection of the synagogue
and hence if there is any grilevance it should be on complaint
filed by the synagogue and not by an outsider - in short, that
this affair is none of her business.

Color 1s given to this contention by the statutory
language "for the benefit not of property but of persons attend-
ant therein," The cuoted words, however, were not in the statute
as originally enacted on December 6, 1933 P, L., 1983, C. 436.
They came about in the following manner, viz.: On December 29,
1933, the Department of Public Safety of the City of Newark re-
qubsted a ruling on the cuestion whether or not a liguor license
might be issued within 200 feet of the Belmont Avenue Public
school which had not been used as a schoolhouse for scveral years.
I there ruled:
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"Seetion 76 was designed for the protection

of persons and not of property. The objecctive
was stated in deference to the feelings, the
sentiments and the ideals of the persons who
worshipped in a church or who attended a public
school. 1In the case of a public school the
additional objective was to protecct immature
children from sights, sounds and influences
which in the judgment of the school authorities
might be deemed against the public welfare.

It follows that if an edifice or building is
not actually used as a church or as a public
schoolhouse and there is no present intention
of so using it at the time that the license is
issued, the case does not fzll within the so-
called 200 foot rule." Bulletin 8, item 4,

Thereafter, on January 15, 1934, in my first report
to the Governor and Legislature I called their attention to the
fact that I had interpreted Section 76 to mean "That the protec—
tion afforded was not in respect of the propcerty of the church
or schoolhouse but rather in respect to the persons attendant
therein and thereon," The words above guoted were thereupon in-
cozporlted into the statute. P.L, 1984, C, 85. Therefore, the
mcanlng of the term "benefit...of persons attendant Thereinn
is confined to a legislative confirmation of the interpretation
made in Bulletin 8, item 4, and is not to be amplified as con~
stituting some new concept of Section 76. All it did was to de-
clare that Section 76 was not to be construed as imposing a
servitude upon land within 200 feet of a church or school in-
favor of the church or school property, as such, irrespective
of 1ts use, but rather to point out that it was designed for the
benefit of persons attendant at church or school only when the
builcdings were actually used as such.

There remains, however, the licenseel's contention that
this appellant has no standing to pros&cute this appeal because
she 1s not aggrieved.

The Control Act, Section 19, provides that "any tax-—
payer or other aggrieved person opposing the issuance of such
license may,..appeal to the Commissioner from the action of the
issuing authority". It affirmatively appears that appellant is
not only a taxpayer in the City of Burllngton but also resides
within 100 to 125 feet of the premises in question.

The adjudicated cases hold these cualifications to be
sufficient to warrant private initiative in the proper observance
of the liguor control act by everybody whom it affects.

As long ago as 1879, the New Jersey Supreme Court, in
Ferry vs, Williams, 41 N.J.L. 553 held that a ecitizen of Orange
who desired to ascertaein whether the provisicns of the City
Charter in regard to licensing saloons had been observed, with a
view to securing due obedience to the law, was entitled to manda-~
mus to Inspect the letters on which then existing licenses had
been granted, The learned Justice Dixon said:
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These cases secem to indicate that with us the
exception to the rule is extended so far as to
justify this court in acting by mandamus,
certiorari, or quo warranto, at the instance of

private persons, for the redress or prevention

of public wrongs by public bodies and officers,
whose official sphere is confined to some poli-
tical division of the state, whemever the ap-
plicant is one of the class of persons to be most
directly affected in their enjoyment of public
rights, and the public convenience will be sub-
served by the remedy desired. The general indif-
ference of private individuals to public omis-
sions and encroachments, the fear of expense in
unsuccessful and c¢ven in successful litigation,
and the discretion of the court, have been, and
doubtless will continue to be, a sufficicent guard
to these public officials against too numerous
and unreasonable attacks.

"The present controversy relntes to a matter of
public police of universally rccognized importance,
concerning a traffic which, in the opiniovn of

many, largely adds to the disorders of society and
the burdens of taxation; and it cannot be alleged
that private interests are not as much involved

in its due regulation by law as they are in other
public guestions about which heretofore individuals
have maintained a standing in this court. Hence

I think the relator, in his capacity of inhabitant
and taxpayer in the city of Orange, has such an
interest in the proper observance of the provisions
of the city charter for licensing saloons, that he
may, under certain circumstances, litig'te for its
protecticn, and, in order to ascertzain whether
circumstances exist, being actuated by such motives
as arec disclosed in the present application, he 13
entitled to an inspection of the letters of recom-
mendation, filed with the collector of taxes, upon
which pending licenses were granted.! :

ity

Atlan 62 N.J.L. 644

those

Later, in White vs, fic City,
(1899), the Supreme Courg s=t aside a License to sell intoxicating
liquors granted bty a municipal bouy, contrary to law, at the
instance of a citizen ond taxmayer of such wmunlcinality. The
SbﬂﬁOan of the plaiatiif to prosecute the writ of certiorari for
the purpose of contesting the legality of the license was chal-
lenged Jjust as in the instant case, The late and lamcnted Justice

Gummere, lat
Vviz.:

er Chief Justice,

tersely disposed of the point,

"John Weldemer having applied to the city council
of Atlantic City for a license to keen an inn and
tavern, his epplication was denied and license
refused. This acticn of the city council was had
on the 7th day of February, 1898. Two weeks later
the city council reconsidered its action, and
granted to Weidemer the license which it had ori-
ginally refused to him, The legality of this
action is challenged by the prosecutor.

o
o
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"A preliminary question is presented for de-
termination, namely; whether the plaintiff has
any right to stand as the prosecutor of a writ
of certlordrl for the purpose of contesting
the legality of Weldemer's license. Where a
license to keep an inn &nd tavern is granted by
‘a local body contrary to law, a certiorari to
review such action may be granted at the
instance of & resident and taxpayer of the
place where the license is to be exerclscd.
Many cases may beé found in our reports where this
has been done, Dufford v. Staats, 25 Vroom
286, and cases cited. It has us 1ally happened
in such cases that the party applying for thec
writ has not only been & resident and a tax-
payer but also that he has rcmonstrated before
the local body against its action. DHut the
fact that the applicant for the writ has been a
remonstrant agailnst the action complained of,
although it may be¢ persuasive in determining
whether or not his application should be granted,
is not jU¢lodlCt10n8i. The fact that the
applicant is a rcsident and taxpayer, without
more, is sufficient to justify the action of
the court in allowing the writ."

In view of this a0¢d1ng, it is superfluous to point
out that appellant objected to the issuance of the license to
the Common Councilil at the tinme, :

Ihe instant case i1s stronger for here a license was
issued against the mandatory words of the statute which expressly
provide that "no liccnse shall be issued for the sale of alcoholic
beverageu within 200 feet of any church" unless waived in a
certain way, whereas in tie Atlentic City case the reason the li-
cense was set aside at the instance of a private citizen was be-
causc of & general principle of law that the power of the City
Council was exhausted when it originally rejected the license
so thet it could not at a subsequent day reconsider its action.
¥

In Wilson vs, Commissioners of Jersey City, Supreme
Court of New Jersey, 107 Atl. Rep. 797 (1919), reversed on
another point, 94 N.J.L. 119, Mr. Justice owayze, answering an
argument on behalf of defendants that the prosecutor had no
standing to prosecute the writ of certiorari to set aside a2 1li-
guor license because he was not spac1ally injured in distinction
from the rest of the public, saids

"He is & citizen of Jersey City, as was admit-
ted at the argument., This brings the case within
Ferry v. Williams, 41 N.J.Lew, 3342, &2 Am.Rep.
£19. The prosecutor heas the right to question by
direct attack the validity of municipal action
which may stand in the way of a prosecution for
crime by the federal authorities,"

Haney vs. Keyport, Bulletin 39, Item 5, is distin-
guishable, There the waiver appeared to be valid on 1ts face
having been exccuted by the Senior warden and cttested by the
vecretary of the Governing body. The instrument had been approved
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at a meeting of the Rector, Wardcns and Vestrymen of Lhe
Episcopal Church. I therefore held it could not be attacked
collaterally by the appellants in that case who were in no way
connected with the Church.

: I conclude that the appellant has sufricicnt standing

to maintain this appeal.

The Zekils license haV1nG been issued contrary to the
provisions of Section 76 of the Control Aét, the actlon of the
Common Council of the City of I urllngtor in issulng sald license
is hereby reversed. The license is ncroby set aside snd declared
volid. The respondent George Zekis is directed to cease forth-
with doing business under said license and o surrender the
certificate of same to the wunicipal Clerk of the City of
bBurlington.

D. FREDERICK BURNETT
Dated: December 26, 1937. Fomm ssioner
APPELLATE DLCIQIOLu - HILL vs. PENNSAUKEN.
CHARLRES F. HILL,
Appellent,
-VS -

ON APPEAL
CONCLUSIONS

~—r N N— N

TOWNSHIP COMMITTEE of the
TOWNSEIP OF PENISAUKEN,

4

Respondent )

. » . . . . . - . ° - . . [ .

George G. Tartar, Esq., Attorney for Appellant.
Thomas F. Balter, BEsy., Attorney for Hespondent.

bY THE COLISSIONER:

Appellant appeals from a thlirty days suspension of hils
consumption license, for selling alcoholic beverages to a minor.

" The evidence as to the alleged purchase was given by two
young men, George M. Taylor and George Hice. Taylor LEO*‘flﬂd
that Hice and another youth named Fisher wet him at a carnivaly
that they drove a snort distance and perked tihe csr; that he and
Hice walked five or six blocks to appellant's prem19<¢, known as
the White Owl Inn; that lice remained cutside but that he, Taylor,
entered the pPCmIS€S, purchased from the bartender a pint bottle
of Midaryland Valley" Iliguor for ninety cents, carried the bottle
from the premises and handed 1t to 1icc, that both returned to
the car where Fisher was sitting, alter which Taylor left the
party and went home.

Hice testified that he walked with Taylor to appellant's
saloon, remained outside on the corner while Taylor entered the
pre mluess tnet ebout five minutes later Taylor came from the
pre..ises, handed the bottle to him «nd returned with him to the
car. Hice sald that, while he did not look at the name on the
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bottle, he believed it was "Mountain something." He further
testified that, after Tdylor went home, he and Fisher drove
some distance in the car and that, after about halfl the con-
tents of the bottle had been consumed, the bottle was thrown
from the car.

Pisher testified that he knew nothing of the facts con-
cerning ti. purchase bul corroborated Hice's testimony as to
what occurrcd after the hottle nad been brought to the car.

On the wmorning after, & poLl enan took Hice to the place
wherd hottle nad been thrown from the car., They found neardy
an ewpty pint whigkey bottle, which Hice identified. This bottle
hed a oulbi-colored label rea tle Valley Straight Kthkﬂﬁ

vhen he found the
d partly loose. ‘The bOttle

The Police Officer testific
bottle, the label was soaki
was produced at the hearing Portions of two white
labels, apoparently duplicates, pasted to the bottle under-
neath the "Myrtle Va ’LLJ" label, The portions of the under
labels are o sus that the Llabeles cannot be identified. On
the Wiyrtle Valley" label appears the figure "90" in pencill,
which re pondc“u contends confilrms ”ﬂyior'b testimony that he
paid uineuy cents for whiskey.

-

The evidence shows that some time later the Chief of
Police took Taylor to the licenscd promlses, pointed out the
bawuruo,i, h@lu(maﬂu, snd asked Taylor 11 he was the wman who
had sold him the whiskey. Taylor said that ne was.

At the hearing below, the bartender, Heinemann, testified
tﬂat he was working in the 1iCC”Sﬁd premiscs at the timc of the
alleged purchasc by igylor; tnat he never saw Taylo* prior to
the day the Chief of Police brouont him to the licensed premises
that he has no liguor for sele by the name of M"Maryland Jalicy"
or "Mountain somcthing"; that he has no liguor for sale in pints
for ninety cents., Wilidam Hill, & brother of the licenscc,
testifiod that he was on duty as & bartender on the nigut in
cuestion; tnat he never saw Taylor in the liconsed prcumlses;
that no l"UOP by the name of "heas Valley" or "idountain
something" or ”“yrt]u Valicy" was sold in the licensed
premises; that o whiskey wag SO. tihie premises -for
ninety cents a pint; that nc does cnasing ol the licuor.
The Licensec himself testiiiced it r heard of any of
tihe brands mentioned, and that e Goes nob sell Licuor other
than applejack and corn ligueor {or ninely cents & pint.

At the hearing below there wag a dlscusgion as Lo whether
the licensce should he given an opportunity to nroduce nls
ERAURG g Nt Iy g e 4 ey R mren o eyt e o e

books, but the Co felt that tuls was not aecessery.

After recessing, rcturned and found tinc licensec gullty
becausge they Lfll Vuu tie testimony of tiie boys.

There 1s no question in this case but that these toys
had & pint bottle of wniskey, but the real uestion 1s whether
or not 1t was purchased by Taylor, a youtn L;mn eiphteen
years of ape, in appellant's premises. ’

There i3 no direct corroboration of Tayvlor's testimony
thaet he purchased tne bottle of liquor from Heinemann. 0On
cross—-cxamination Taylor testified that, whoen he enterec the
Jicrnscd premises, ten or twelve persons were there, but
hat he did not know whether there was anyone else behind
the bar creept Helnemann. He wag unable to identify the interior
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of the White Owl Inn, stating that ne was not in tihiere long
enough to find out. His identification of Heinemann st a later
date loses some of its welght by rcason of the fact that
Heinemann was the only bartender on duty when Teylor returned
‘with the Chiefl of Police.

The chargce of seliing to minors is very serious. It
should be proven by a clear preponderance of the evidence.
Respondent contends that ap.ellant's evidence should not
be given wmuch weight because it 1s of & negative character,
Naturally, in a case sucih a&s this, the evidence by a
licensee 1s nccessarily of a negative character to a great
extent. Welghing the evidence given by the two boys sgelnst
tne evidence given by appellant, and giving weight particular-
ly to the evidence offecrcd by appellent thet no licuor by
the name of "Maryland Valley', "idyrtle Villey'" or "wountain
something!" was ever on sale in the licensed oremlscs, [ do
not find that the gullt of the lics see 1o proven vy the
preponderance of the evidence., ~ ‘ T

The action of the Township Comwittce in suspending the

license of Chavles I, Hill is, therefore, reversed and 1ts
order of suspension set aside.

D. FRLEDIRICE pURNBTT
Comnlssioner
Dated: December 27, 1987.
f bl

APPELLATL DECIGIONS - EAST BRUNSWICK TORNSHIP HOARD OF
ADJUSTHLERT vs. TOWNSHIP OF EaST bRUNSWICK.

Wzt

EAST DRUNSWICK TOwWNEHIP )
BOALED OF ADJUGTWENT,

Appellant, -

-
=
.

¥

xe]
o
i
e
=

-V3-

)
| | - )
TOWNSHIP "COMuITTER OF THE \
TOWESHIP OF KAST HLRUNSWICK )

)
)

and JOSEPR MILLS,

@ . . . . ] . . - - . . . . . .

Klemuer Kaltelssen, kso., Attornay for Appellant.
Rokert L. Hood, bsq., Attorney for nespondent, Josepn willis.
No appecrance for hespondent, Tovnship Committee of the Town-

snhip of East brunswick.

oY THE CCMuISSIONLI:

This is an &appeal from the issuance of & plenary re- .
talil consumption license by the respondent, Townsnip Commitice,

to thc respondent, Joseph #ills, for premiscs located on Shate
dlghway S-28, in the Tovnship of bast brunswick.
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In the previous case of Mills vs. East Brunswick Town-
ship, Bulletin 141, Item 1, the Township Committee denied a
license to Mills and on appeal was sustained because the .
place sought to be licensed was in a residential ne 1gnkornood
and there was no proof that the denial was unreasonable.

In Uhe'inbtant and later, case the Township Committee
granted the license to Mills for the same place by a two tc
one vote. Hence, this appeal.

The appellant contends inter alia that the license was
sued in violation of a local gzoning cordinence. It is not
Sputbd that the premises are located within an area zoned
r e51dbntlal purposes, by ordinance adopted in 1332, and
ave not heretofore bcen licensed. See Mills vs. East Bruns-
Llcx,'sup a. The issuance of the license was, therefore, in
dirccu disregard of the ordinance restrictions. See Speake
vs. Closter, et al. (N.J.Sup. Ct. decided on April 4, 1934
not feporf(d), Talpot vs. Keppler, Bulletin 117, Item 1; and
Corradi vs. Closter, bulletin 219, Item 3. Appafgntly, it
is thie contention of the responnent -licensee tnat since the
erection of his building was begun before the ordinance be-
came effective, he is entitled to conduct Liis business as a
non-conforming use. This contention is without merit so far
as the sale of alcoholic beverages 1s concerned, for such
sale pursuant to license would constitute a new use contrary
to the terms of the orainance. See Speake vs. Closter, et al,
supra, where Mr. Justice Bodine said:

wm
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"It was a well recognized fact that the very character
of a place licensed for the ssle of alcoholic beverages,
whatever the 0ontent, changed the character of the
neighborhood end that the buslness of selling malt
llnuoro was gulte dliiferent from that of dispensing
food alone. WNo one conscious of the use and abuse
of malt liquors can regard the license as otherwise
than authorizing a new use in a zoned area.!

The rerondont llvvnsee contends, however, that the
appellant Board of Adjustment 1s neither a taxpayer nor an
aggrieved person within the purview of Section 1Y and is
conseguentiy not duthorized to maintsasin the present appeal.

The appellant Loard was created by the zoning ordinance of
1932 and its functions appear to be solely appellate znd
guasi-judiciael. Enforcement of the ordinance is entrusted by
its terms to the Township Clerk and nowhere, either in the
ordinance or in the statute, 15 the Adjustment Iscard authorized
to take, on its own initlative, any independent action for
enforcement of the ordinance. Furthermore, the record affirma-
tively establishes that the Board of Adjustment, as such, never
met to consider and determine whether an appeal should be taken
from the issuance of the Mills license. Apparently the appeal
was taken after one of the members, who was desirous of
~appealing, ascertained that two others, constituting with him
a majority, agreed with his views. :

The fact that a majority of the wembers individually
decided that the appeal should be taken did not dispense with
the legal necessity of a meeting at which dissenting voices
might be heard and considered which might perhaps nave efilected
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& change in result, The Eoard must act as a board. That,
at least, reguires a meeting end a motlion, if no minutes.
Sce Dey vs. Jersey City, 19 N.J. Eg. 412 (cu. 1869) ;
Bolcombe vs. Irenton White City Co.; 80 H.J. Fy. 122,

134 (Cn. 1818), aff'd B2 N.J. Eq. 564 (E. & A. 1813).

There 1s thus presented a grave guestion as to how-
far the term "aggricved person" may be stretched and also
s very serious question as to whether there is any appellant
&

t «ll properly before me.

I shall sssume, for the purpose of this decision,
that the5€ contentions of reﬁpondcnt arc valid. Thus,
assuming that the-appellent is not gualified and has no
standing to prosecute this statutory appeal and, on the
record disclosed, is but & phantom party, the guestion
remains whether the State Coummlissioner, on his own motion,
eithner in this or in some otaer proceeding, has authority
to declare a licensc void 1f, in fact, it has been issued
in viclation of & nmunicipsl zoning ordinance. It has al-
ready been deoided that such power exists and should be exer-
cised in cases where such fact has been made to appear in
the course oi a regular appeal and no yuestion is raised
as to the standing of the appellant. ©See Talbot vs. Keppler,
supra, and Corradl vs. Closter, supra. Does the Commissioner |
have less power or none at all, and owe less or no duty be-
cause the fact of thc violation of the zoning ordinance
heppens o be brought to hils attention by somecne who lacks
the technical standing to do so? Ii the law 1s broken and
thie subject matter ls within the Commissioner's Jurisdiction,
wnat difference does it really make who brings the matier to
nis attention? Is the Commissioner, charged with superintendent
responsibility to see to it thet ftine liquor law is enforced, to
be divested of the plenary power which has becn conferrcd upon
him simply because the information did not come to him garnished
with thne usual formalities? Should there be any difference in
nis power in respect to the same factual sltuation, depending
on whether tiie information came to him in the course of a
appeal or by anonymous letter? What should govern should be
the lew end the facts -- not how proof of the facts. occurred.
Am I to 3it idly by beczuse there is no gualified person be-
fore me to ssy what I see? ' Is administrative law to be
foundered on the Torensic shoals that zll too often have di-
verted attention of the common law from the wmerits of a ces
to the mere incidentels of the right form of actlion or the
plaintiff's status to bring it or the intricecies of
pleading? All too of en vast reservoirs of power have been
tapped by Parliament and Legislatures in the effort to advance
Justice andimedy the deiccto of the common law only to find,
after some years, that its force nas been spcnt on partial
recults and the rest of it atrophied beceuse diverted, by
conguetude, back inteo the old accustomed channclu, as witness,
the Statute of Westminster II, the statute of Frauds, the
btatute of Uses. VWhat may be necessary «nd wholly sppropriate
wilenn private rights are concerned may be guite out of place when
the law imposes definite duties upon an administrator to enforce
the public law. ihi Courts of New Jerscy have risen to the
occasion when public interests arc concerned and declared it
& mere matter of public convenience as to wno shall raise the
guestion. Ferry vs. Wwilliams, 41 N.J.L. 332; White vs.
Atlentic City, 62 N.J.L. 644 (189%9). After dLl the major
thing is wnether the law 1s violated -- not whether a particular
person caun say waat everybody -sees.
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Section 20 of the Control Act makes 1t the duty of
tne Commissioner "to sadminister and enforce this act.....
snd to do, p(rform, take and adopt all other acts, orocedures
and methods qulSHFQ to insure the fair, impartial, stringent
and comprehensive administration of this act.m”

Bection 28 confers power upon the Commissioner to
revceke any license for "any. violation of any ordinance.....
of any other issuing avthority or governing board or body."

Section 38 empowers the Commissioner "to make all
findines, rulings, decisions and orders as may be flght and
proper and consonant with the spirit of the act."

Section 74 providcs that the act "shall be liberally
construed."

Pursuant to the plenary power so conferred in the
public interest, I declared & retall liceunse void on my own
motion waere it nad Leen ilssved in clear violation of a
nunicipal ordinance LLm1t1uu rumber of licenses in

Atlentlc City. Re Lock, rulietin 206, Item 14, where I said:
mekxIn view of the terms of the ordinance, the Board

f Commissioners had ne jurlsdiction to grant the ap-
licetion filed by Mrs. Loeb on June 14, 1937 (sec
Lackman vs. lei*LUuuurf 63 H.J.L. 552, E64 (Sup.Ct.
1202)), and the license 1scu€ﬂ pursuant thereto was
vold (se¢ Gundrum vs. South smboy, 86 N.J.L. 450
kmdp.Ct. 1914)). The licensc was obtained with full
knowledge by the licensee of the controlling limitatlon
in the ordinance and in disregard thereof.....

o
pLl

"Furthermore, the'prov'sion in Section &6 authorigzing
the Commissioner to make 'such speclal rulings and
findings as mey be nccevﬂary for the proper reguvla-
tion and control of the manufacture, sale and distri-
bution of alcoholic beverages end the enforcement
of this act' furnishes cxpress authority for the
instant proceeding and the finding puisuant thereto
that license C-245 issued to fthea R. Loeb for premises
181-135 voutir Kentucky Avenue, Atlaentic City, is void."

There is nothing unfair in uc? procedure. The

respondent-licensces, Joseph milis, Qa had his day In court
and been afforded full opportunity be heard; it clearly
appears that the respondent LOWﬁShlp COMmitt@e nad no juris~

diction to issue the license, and that if this appeal had been
brought by any one of the residents who signed the petition
against the issuuznce of a license and who may well have re-
frained frow making sny appeal LELLCVLhF that the Board of
Adjustinent was champloning thelr rights, the license would:have
been declared void. The licensec knew of the zoning ordinance
and that his license was issued in disregard thereof. e has
no defense to the retention of his license except & counter
attack on the status oif those who complain of him. Nothing

is gained in dismissing the present appeal and immediately
Instituting direct proceedings on rule to show cause ag in

fie Loeb, supra. On the other hand, tie public convenience

is served, time saved, and 01vcu1ty avoided by meking the
finding, ruling, a601oﬂfl and order in the present case as

may be right and proper and consonant with the spirit of the
Act.
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Accordingly, the license 1lssued to Joseph Mills is
hereby declared void; the zction of the respondent Township
Committee in issulng the 41cenbc is hereby reversed; all
operations under szid license must cease forthwith, sand the
license certificate must be surrendered te the Township Clerk

of the Township Committee of Tast Lrunswick.

D. PRLEDERICK LURNETT
Dated: December 23, 1937. Commiscioner

LI Jﬂ SEES - HOURS OF SALLD - WiEN TIIr HOURS ARE FIXED BY ORDINALCE
DISTINGUIGHED FROM REFFRENDUM A VIOLATION I8 NOT A wISDEMEANOR.

lear Commiszsionear:

_,

=
<
Q.

- My attention has becn called to a Release by you to
the locel licensees of the Townshlp of uogot with reference
to the referendum on Sunday SalLS, and the wawngng Lher“in
contained for violation of the liquor laws on Sunday openings.

Since the City of Camden has had a referendun on
tne cuestion of onen ounday, whicii was defeated by a majority
vote of £,000, the New JL?SCV Licensed beverage Assoclation
fecls that the insfructlony givan te the Township of Logota
should be repeated to the Municlpal hkxclse Doard of the

City of Camden, who in turﬁ snould notify all licensces of
the City of Camden with reference to tine punishwent of
offenders who fail to observe the Sunday closing laws of the
City of Camden.

Will you kindly taerefore officially notify our
Municipal Excise koard and ask that they in turn notify the
retailers of the punishment for fallure to properly observe
Sunday c¢losing?

Our Assocliation feels that in deing this, we may
be able to eliminate many of tne abuses now present in the
Citv of Camder with respect to this particular question.

Thanking you mest kindly, I am,

Yours very truly,

darry . Mendell

Attorney of New Jersey Licensed

Feverage Assoc. Div. No. 5
December 27, 18%7.

Harry M. Mendell, Esq.,
Camdenn, N. J.

My dear Mr. Mendell,

Cn

Seles on bundayo in Lbogota, except between the hours
I'ixed by the referendum, constitute a violation of the Act and
are nisdemeanors. Re bogota, bulletin 2138, Itenm 3. The
reason 1ls that in rogota thie hours have been fixed by refercndum.
That is not, however, the situation in Camden. In Camden, the
hours have been fixed by ordinance., Ordinance of December 27,
1984, bection £. Hence, sales on Sundays in Camden during
nours prohipited by the ordinance would be punlshablc onlv by
suspension or revocation of the license and the fine or imprison-
ment provided by the ordinance.
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You see, a majority voting on the Bogotsz referendun
voted in the affirmutive. The statute provides that in such
case tne retall sale of alcoholic beverages may be made only
betwecn: the nours fixed by the referendum and that sale at
any other time within tdp municipality shall be unlawful

cand constitute a violation of the Act - hence a misdemeanor.

4 majority voting on the Camden referendus:, nowever,
voted in the negative. The statute provides 1in such case,
that thoe hours between which the szle of aicoholic beverages
may be made may be regulated, as theretofore, pursuant to
the provisions of the Act.

See in the pamphlet reprint of the Act, Section
#4445 (C.2B4, P.L. 1935, supplementing C. 436, P. L. 193%) .

The attitude of the New Jerqey Lice nseu Leverage
hssoclation in urging that violation of Sunday closing
hours be made a wmisdemeanor is, Lo say tne least, refreshing
and gratifying. I am sorry, for the reasons aforesald, that
it cannot be¢ done

Very truly yours

D. FRIDERICK BURNETT
Commissioner

REFEREADUM - ALL C(URSTIONS TO bk SUBMITTED TO THl ELECTORATE
MOBT bE ORIGINATiU Li WaY OF PETITION SICNED BY A CERTAIN
GRCENTAGE OF THIL QUALIFIED ELECTORS - THE INITIATIVL IS
GOLELY THEIRS - A uJVELulNG EODY wAY NOT SDluTITJTL I
DIFFERENT (ULESTION FCH SUBMISSIORN FROM THAT WS ENTEL
PETITION - A REFERENDUM BABED ON SUCH “bbSIL U LD

2 oY THE
JULOTION

IS VOID AND OF NO EFFECT.

December 27, 19387.
T oy g ' gy A
J400nn Gaunt
porough Clerk
hhnﬁcmc@e, b, J.

iy dear Mr. Gaunt.

[

I understand that petition was submitted to the

Council reguesting referendum at the last general election
on the guestion, "Shall the szle of alcoholic beverages be
permitted on dSundeye in the municipality alfter 1:00 P.M.?'T;
thet the Council, however, inadvertently adopted & resolution
directing the Lounty Clerk to print on tne balld the guestion
"shall the sale of '.COhOLLC beverages be permitted on
sundeys in this municipality?"; that, therefore, the latter
¢cucstion, instead of the former, was printed on the sample and
official ballots and was voted on at the election, the results
beling 646 votes in favor of Sunday sales and H86 votes opposed.

The petition asked for submission of a qguestion con-
cerning specific hours of Sunday sales. e Council's resolu-
tion called for the guestion of whether or not there nhOUld
be any sunday sales. The procedure set forth in the iAct re-
gulres that all referenda cuestlons be originated by way of
petition signed by a certain percentage of the cualified
clectors. The initiative is solely theirs. Such petition
must set forth the very guestion to be submitted. It is to such
a petitlion thet signatures are affixed. The governing body
cannot substitute souwe other guestion. The petition sets out
& guestion which was authorizﬁd only by P. L. 193%, c. 254
(CoutLui Act Heprint, Section %444). Re Hce5de, bulletin 203,
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Item &. The Comunon Council substltuted an entirely different
guestion, walch was authiorized only by a different statute,
viz. P. L. 1833, c¢. 436 (Control Act Reprint Section 44).

The guestion actually submitted te the electorate originated
with the Council and, therefore, not in the manner prescribed
by the Act.

The vote at the election did not and could not cure
or ratify the action of your Council. There is no substiute
for compliance with the law. The referendum is, therciore,
veid and of no effect.

It follows that the previous referendum, held on
November 8, 1984, which resulted in a prohibition of Sunday
sales, has never been superseded and, therefore, it 1s now
in full force and effect.

hence, at the present time, no sales of alcoholic
beverages may be lawfully made at any time on Sundays in
Runnenmede.

Very truly,yours, . . ,N__#,“¢1£~
NS ST

Commissioner

‘.

New Jersey Stete Library

¢. L. -HEWORICKSON
Gk |
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