FRESHWATER WETLANDS PROTECT. ACT RULES

7:7A-1.4

“Best Management Practices” or “BMPs” means methods,
measures, designs, performance standards, maintenance pro-
cedures, and other management practices which prevent or
reduce adverse impacts upon or pollution of freshwater wet-
lands, State open waters, and adjacent aquatic habitats, which
facilitate compliance with the Federal Section 404(b)(1)
guidelines (40 C.F.R. Part 230), New Jersey Department of
Environmental Protection Flood Hazard Area Control rules,
N.J.A.C. 7:13; the Department’s Storm Water Management
Regulations, N.J.A.C. 7:8; the Standards for Soil Erosion and
Sediment Control in New Jersey, promulgated by the New
Jersey State Soil Conservation Committee at N.J.A.C. 2:90;
and effluent limitations or prohibitions under Section 307(a)
of the Federal Act and the Department’s Surface Water
Quality Standards, N.J.A.C. 7:9B. Examples include practices
found at 33 C.F.R. 330.6, 40 C.F.R. 233.35(a)6, the Depar-
tment’s Technical Manual for Stream Encroachment, and “A
Manual of Freshwater Wetland Management Practices for
Mosquito Control in New Jersey.” The manuals included in
this definition are only a partial listing, and interested persons
should contact the Department for the most up to date list.

“Category one waters” means waters designated as cate-
gory one waters in the Department’s Surface Water Quality
Standards at N.J.A.C. 7:9B. As of September 4, 2001,
N.J.A.C. 7:9B-1.15 defines category one waters as those wa-
ters designated in the tables in N.J.A.C. 7:9B-1.15(c) through
(h), for purposes of implementing the antidegradation policies
set forth at N.J.A.C. 7:9B-1.5(d), for protection from measur-
able changes in water quality characteristics because of their
clarity, color, scenic setting, other characteristics of aesthetic
value, exceptional ecological significance, exceptional recrea-
tional significance, exceptional water supply significance, or
exceptional fisheries resource(s). These waters may include,
but are not limited to:

1. Waters originating wholly within Federal, interstate,
State, county, or municipal parks, forests, fish and wildlife
lands, and other special holdings that have not been desig-
nated as FW1 at N.J.A.C. 7:9B-1.15(h) Table 6;

2. Waters classified at N.J.A.C. 7:9B-1.15(c) through
(g) as FW2 trout production waters and their tributaries;

3. Surface waters classified in this subchapter as FW2
trout maintenance or FW2 nontrout that are upstream of
waters classified in this subchapter as FW2 trout produc-
tion;

4. Shellfish waters of exceptional resource value; or

5. Other waters and their tributaries that flow through,

or border, Federal, State, county, or municipal parks,
forests, fish and wildlife lands, and other special holdings.

“Commissioner” means the Commissioner of the Depart-
ment of Environmental Protection.

“Compelling public need” means that based on specific
facts, the proposed regulated activity will serve an essential
health or safety need of the municipality in which the pro-

7A-5

NEW JERSEY STATE LIBRARY

posed regulated activity is located, that the public health and
safety benefit from the proposed use and that the proposed
use is required to serve existing needs of the residents of the
State, and that there is no other means available to meet the
established public need.

“Conservation restriction or easement” means a restriction,
easement, covenant, or condition, in any deed, will or other
instrument, other than a lease, executed by or on behalf of the
owner of the land, appropriate to retaining land or water areas
predominantly in their natural, scenic or open or wooded con-
ditions, or for conservation of soil or wildlife, or for outdoor
recreation or park use, or as suitable habitat for fish or wild-
life, to forbid or limit any or all:

1. Construction or placing of buildings, roads, signs,
billboards or other advertising, or other structures on or
above the ground,;

2. Dumping or placing of soil or other substance or
material as landfill, or dumping or placing of trash, waste
or unsightly or offensive materials;

3. Removal or destruction of trees, shrubs or other
vegetation;

4. Excavation, dredging or removal of loam, peat,
gravel, soil, rock or other mineral substance;

5. Surface use except for purposes permitting the land
or water area to remain predominantly in its natural con-
dition;

6. Activities detrimental to drainage, flood control, wa-

ter conservation, erosion control or soil conservation, or
fish and wildlife habitat preservation; and/or

7. Other acts or uses detrimental to the retention of land
or water areas according to the purposes of this chapter.

“Contiguous” means adjacent properties, even if they are
separated by human-made barriers or structures or legal
boundaries. Contiguous properties shall include, but are not
limited to: land areas which directly abut or are separated by
a general access roadway or other right-of-way, including
waterways; and properties which are part of a subdivision that
was under common ownership on July 1, 1988.

“Critical habitat for fauna or flora” means:

1. For fauna, areas which serve an essential role in
maintaining wildlife, particularly for wintering, breeding,
spawning and migrating activities;

2. For flora, areas supporting rare or unique plant
species or uncommon vegetational communities in New
Jersey.

“Cultivating” means physical methods of soil treatment,
employed upon planted farm, ranch or forest crops to aid and
improve the growth, quality or yield of the crops.
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“Degraded wetland” means a wetland in which there is
impaired surface water flow or groundwater hydrology, or
excessive drainage; a wetland which has been partially filled
or excavated, contaminated with hazardous substances, or
which has an ecological value substantially less than that of
undisturbed wetlands in the region.

“Delegable waters” means all waters of the United States,
as defined in this section, within New Jersey, except waters
which are presently used, or are susceptible to use in their
natural condition or by reasonable improvement, as a means
to transport interstate or foreign commerce, shoreward to
their ordinary high water mark. This term includes all waters
which are subject to the ebb and flow of the tide, shoreward
to their mean high water mark, including wetlands that are
partially or entirely located within 1000 feet of their ordinary
high water mark or mean high tide. Waters that are not
delegable waters include, but are not limited to:

1. The entire length of the Delaware River within the
State of New Jersey;

2. Waters of the United States under the jurisdiction of
the Hackensack Meadowlands Development Commission;
and

3. Greenwood Lake.

“Department” means the Department of Environmental
Protection.

“Detention basin” or “detention facility” means a human-
made impoundment area made by constructing an embank-
ment, or excavating a pit, or both, for the purpose of tem-
porarily storing stormwater.

“Developable upland” means an upland area that could be
developed under the laws that apply to the site.

“Discharge of dredged material” means any addition of
dredged material into State open waters or freshwater wet-
lands. The term includes the addition of dredged material into
State open waters or freshwater wetlands and the runoff or
overflow from a contained land or water dredge material
disposal area. Discharges of pollutants into State open waters
resulting from the subsequent onshore processing of dredged
material are not included within this term. Such discharges of
pollutants may, however, be subject to the New Jersey
Pollutant Discharge Elimination System (NJPDES) rules at
N.J.A.C. 7:14A.

“Discharge of fill material” means the addition of fill into
State open waters or freshwater wetlands. The term includes,
but is not limited to, the following activities:

1. Placement of fill that is necessary for the construc-
tion of any structure;

2. The building of any structure or impoundment re-
quiring rock, sand, dirt, or other materials for its construc-
tion;
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3. Site-development fill for recreational, industrial,
commercial, residential, and other uses;

4. Causeways or road fills;
5. Dams and dikes;
6. Artificial islands;

7. Property protection or reclamation devices, or both,
such as riprap, groins, seawalls, breakwaters, and revet-
ments;

8. Beach nourishment;
9. Levees;

10. Fill for structures such as sewage treatment facilities,
intake and outfall pipes associated with power plants and
underground utility lines;

11. Artificial reefs; and
12. Stump removal.

“Ditch” means a linear topographic depression with bed
and banks of human construction, which conveys water to or
from a site, which is surrounded by uplands and which is not
located within a wetland. This does not include channelized
or redirected natural water courses.

“Documented habitat for threatened or endangered species”
means areas for which:

1. There is recorded evidence of past use by a threat-
ened or endangered species of flora or fauna for breeding,
resting, or feeding. Evidence of past use by a species may
include, but is not limited to, sightings of the species, or of
its sign (for example, skin, scat, shell, track, nest, herbar-
ium records, etc.), as well as identification of its call; and

2. The Department makes the finding that the area re-
mains suitable for use by the specific documented threat-
ened or endangered species during the normal period(s) the
species would use the habitat.

“Drainage” means active or passive methods for changing
the hydrologic conditions of wetlands or State open water,
such as lowering groundwater or surface water levels through
pumping, ditching, or otherwise altering water flow patterns.

“Dredging” means removal of wetlands or State open water
soils or sediments through use of mechanical, hydraulic, or
pneumatic tools or other means.

“Dredged material” means material that is excavated or
dredged from waters of the United States.

“Dumping” means the discharge, placement or abandon-
ment of solid, semi-solid or liquid materials.

“Environmental commission” means a municipal advisory
body created pursuant to N.J.S.A. 40:56A-1 et seq.
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inserted the last sentence; in definition “Swale”, recodified the former
second sentence of paragraph 1 as subparagraph li and added subpara-
graph 1ii; in definition “Vernal habitat”, rewrote the first sentence,
inserted “or contains” in paragraph 1, inserted “or immediately adjacent
to” in subparagraphs 2i and 2ii and inserted “reproducing” and “popu-
lations” in paragraph 4.

Petition for Rulemaking.

See: 41 N.J.R. 3319(b), 3964(a).

Case Notes

INVALIDITY ANNOTATION: Validity of definition of “residential
development project” affected. In the Matter of Freshwater Wetlands
Protection Act Rules, 180 N.J. 478, (2004).

Township’s land use ordinance reducing permissible development
area and requiring documentation was not preempted by Freshwater
Wetlands Protection Act. Crow-New Jersey 32 Ltd. Partnership v.
Township of Clinton, D.N.J.1989, 718 F.Supp. 378.

Regulation was not invalid on the theory that it permitted regulation
outside freshwater wetlands. New Jersey Chapter of Nat. Ass’n of Indus.
and Office Parks v. New Jersey Dept. of Environmental Protection, 241
N.J.Super. 145, 574 A.2d 514 (A.D.1990) certification denied 122 N.J.
374, 585 A.2d 379, certification denied 122 N.J. 374, 585 A.2d 380.

Projects that received preliminary approval prior to July 1, 1989 were
exempt from compliance with transition-area provisions of Freshwater
Wetlands Protection Act. Appeal of Adoption of N.J.A.C. 7:7A-1.4
(Definition of “Documented Habitats for Threatened and Endangered
Species” and “Swale”), 7:7A-2.5(b)(2), and 7:7A-2.7(f), 118 N.J. 552,
573 A.2d 143 (1990).

Where petitioner sought to use the subject property for a proposed
used car sales operation in 2005, and petitioner’s predecessor had only
obtained in 1977 a preliminary and final subdivision approval for a
division of the land, and, assuredly, petitioner sought to develop that
land into a full-scale business operation, what the local authority ap-
proved in 1977 was nothing like what petitioner now proposed; thus, it
was entirely correct for the Department of Environmental Protection to
identify petitioner’s “project” as not the “project” that the local authority
approved in 1977, but instead a different “project,” and as such, peti-
tioner had no subdivision approval under the Municipal Land Use Law
that would allow any exemption from the requirements of the Freshwater
Wetlands Protection Act. Haubrich v. N.J. Dep’t of Envtl. Prot./Land
Use Regulation, OAL Dkt. No. ESA 09194-06N, 2008 N.J. AGEN
LEXIS 95, Initial Decision (January 16, 2008).

Property owner’s argument that the wetlands on the property were
tidally influenced, and therefore did not qualify as “freshwater wetlands”
was rejected; Department of Environmental Protection regulations de-
fine freshwater wetlands as including “tidally influenced wetlands which
have not been included on a promulgated map pursuant to the Wetlands
Act of 1970,” and the owner offered no evidence showing that the
wetlands on the property were included on a promulgated map pursuant
to the Wetlands Act of 1970 and offered no scientific evidence of tidal
influence. Cummings v. N.J. Dep’t of Envtl. Prot., Land Use Regulation
Program, OAL Dkt. No. ESA 4466-06, 2007 N.J. AGEN LEXIS 920,
Final Decision (July 2, 2007).

Property owner’s argument that a drainage easement existed on the
property and that, accordingly, the corresponding wetlands were wet-
lands of “ordinary resource value” and thus not subject to transition area
requirements, was rejected since a drainage easement does not equate to
a manmade drainage ditch and the purported fact that drainage patterns
corresponded with the mapped drainage easements did not establish the
presence of a manmade drainage ditch. Cummings v. N.J. Dep’t of
Envtl. Prot., Land Use Regulation Program, OAL Dkt. No. ESA 4466-
06, 2007 N.J. AGEN LEXIS 920, Final Decision (July 2, 2007).

Where the Department contended that water flowed overland from the
petitioner’s wetlands to a nearby stormwater inlet, making petitioners
ineligible for a GP6 permit under N.J.A.C. 7:7A-5.6, the sand, staining,
and saturated earth relied on by the Department all occurred not on the
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property in question but rather along Lake Avenue; it is not an
unreasonable interpretation of N.J.A.C. 7:7A-1.4 to require that the
evidence of scouring, erosion, or concentrated flow occur either on the
property in question, or clearly establish the link between that property
and the water tributary system. Ellis v. N.J. Dep’t of Envtl. Prot., Land
Use Regulation, OAL Dkt. No. ESA 8925-03, 2006 N.J. AGEN LEXIS
226, Final Decision (February 27, 2006).

7:7A-1.5 Severability

If any subchapter, section, subsection, provision, clause, or
portion of this chapter, or the application thereof to any per-
son, is adjudged unconstitutional or invalid by a court of
competent jurisdiction, such judgment shall be confined in its
operation to the subchapter, section, subsection, provision,
clause, portion, or application directly involved in the contro-
versy in which the judgment was rendered and it shall not af-
fect or impair the remainder of this chapter or the application
thereof to other persons.

Amended by R.2001 d.312, effective September 4, 2001.
See: 32 N.J.R. 2693(a), 33 N.J.R. 3045(a).

Substituted “the” for “such” following “the controversy in which”,
and “was” for “shall have been” preceding “rendered”.

7:7A-1.6 Other statutes and regulations

(a) The powers, duties and functions vested in the Depart-
ment under this chapter shall not limit in any manner the
powers, duties and functions vested therein under any other
law except as specifically set forth in this chapter.

(b) The Freshwater Wetlands Protection Act, on and sub-
sequent to July 1, 1988, shall supersede any law or ordinance
enacted by any municipality, county, or political subdivision
thereof, regulating freshwater wetlands or freshwater wet-
lands transition areas except that the Pinelands Commission
may provide for more stringent regulation of activities in and
around freshwater wetland areas within its jurisdiction. No
municipality, county, or political subdivision thereof shall en-
act any law, ordinance, or rule or regulation requiring a tran-
sition area adjacent to a freshwater wetland, except that the
Pinelands Commission may provide for more stringent reg-
ulation of activities in and around freshwater wetland areas
within its jurisdiction.

(c) This section shall not, however, preclude municipal ad-
vice to the Department concerning letters of interpretation or
other matters.

(d) This chapter shall not preempt State regulatory pro-
grams which affect regulated activities in freshwater wet-
lands, including but not limited to Coastal Area Facility
Review Act (CAFRA), N.J.S.A. 13:19-1 et seq., the Flood
Hazard Area Control Act, N.J.S.A. 58:16A-50 et seq., and
State approved municipal water quality management plans.
These programs will continue to regulate based on the con-
cerns covered by their respective enabling statutes and rules,
and may, through such regulation, have some impact on
projects in freshwater wetlands. However, those programs
will not use freshwater wetlands concerns as a basis for
regulation, and any regulation by these programs of projects
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in freshwater wetlands will be limited to that based on other
(for example, flood danger) concerns.

(e) If a proposed project does not involve a freshwater
wetland or State open water, does not constitute a regulated
activity, or is exempt under this chapter, the final decision on
the application shall be based solely on the requirements of
other applicable permit programs.

Amended by R.1992 d.117, effective March 16, 1992.
See: 23 N.J.R. 338(a), 24 N.J.R. 975(b).

Internal cite corrected.

Amended by R.2001 d.312, effective September 4, 2001.
See: 32 N.J.R. 2693(a), 33 N.J.R. 3045(a).

In (a), deleted “the provisions of the Act or” following “department”,
“be construed to” preceding “limit”, and “provisions of” following “any
other”; rewrote (b); in (c), substituted “or other matters” for “pursuant to
N.J.A.C. 7:7A-8.5”; in (d), deleted “pre-existing” following “preempt”,
“except pursuant to (e) below,” preceding “those programs” and “such”
preceding “regulation by”; rewrote (€).

Case Notes

Regulation subjecting exempted projects to other permit programs is
valid only if construed to mean that wetland regulations are not to be
used when evaluating other permit program submissions. New Jersey
Chapter of Nat. Ass’n of Indus. and Office Parks v. New Jersey Dept. of
Environmental Protection, 241 N.J.Super. 145, 574 A.2d 514 (A.D.
1990) certification denied 122 N.J. 374, 585 A.2d 379, certification
denied 122 N.J. 374, 585 A.2d 380.

Fill of wetlands authorized prior to effective date of Freshwater Wet-
lands Protection Act; permit modification granted. Lawrencewood II,
Inc., v. Department of Environmental Protection. 92 N.J.A.R.2d (EPE)
36.

7:7A-1.7

(a) Subject to the limits on third party hearings at (k) be-
low, a person may request an administrative hearing to con-
test a decision under this chapter on any of the following
actions:

Hearings and appeals

1. An exemption letter request;
2. An application for a letter of interpretation;

3. An application for authorization to act under a
general permit;

4. An application for a transition area waiver;

5. An application for an individual freshwater wetlands
permit;

6. An application for an individual open water fill
permit; or

7. An application for a modification or extension of
any Department issued document.

(b) A person seeking to contest an administrative order or
a penalty assessment arising from an enforcement matter
under this chapter shall do so under N.J.A.C. 7:7A-16.7.

(¢) A request for an administrative hearing shall:

1. Be in writing;
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2. Contain all information required by the administra-
tive hearing request checklist, available from the Depart-
ment at the address in N.J.A.C. 7:7A-1.3;

3. Explain in what way the person submitting the re-
quest believes the Department has acted improperly;

4. Explain what issues the person submitting the re-
quest will raise if a hearing is held; and

5. Be submitted to the Department at the following ad-
dress, with a copy to the Division of Land Use Regulation
at the address at N.J.A.C. 7:7A-1.3(b):

Office of Legal Affairs

Attention: Administrative Hearing Requests
Department of Environmental Protection
401 East State Street, 4th Floor

P.O. Box 402

Trenton, New Jersey 08625-0402

(d) To contest a decision listed at (a) above, a person shall
submit a hearing request within 30 days after notice of the
decision is published in the DEP Bulletin. If a person submits
the hearing request after this time, the Department shall deny
the request. The DEP bulletin is available through the Depart-
ment’s website at www.state.nj.us/dep.

(e) As part of a request for an administrative hearing, a
person may request that the Department determine whether
the matter for which the administrative hearing is requested is
suitable for mediation by the Department’s Office of Dispute
Resolution. The Department shall promptly notify the person
who submitted the request of its determination. If the Depart-
ment determines the matter is suitable for mediation, it shall
also notify the person who submitted the request of the pro-
cedures and schedule for mediation.

(H) A request by a permittee for a hearing shall automati-
cally stay operation of a permit, including a transition area
waiver or general permit authorization, unless the permittee
shows good cause why the permit should continue in effect
while being contested. If a hearing is requested by a per-
mittee, all permitted activities shall stop upon the date the
hearing request is submitted, and shall not be started again
until the matter is resolved, unless the Department grants an
exception in writing. If a person other than the permittee
requests a hearing, the requester may also request a stay of
the permit. The Department shall grant the request for a stay
of the permit if the requester shows good cause why the
permit should be stayed.

(g) When the Department receives an administrative hear-
ing request, the Commissioner may refer the matter to the
Office of Administrative Law for an administrative hearing in
accordance with the Administrative Procedure Act, N.J.S.A.
52:14B-1 et seq., and the Uniform Administrative Procedure
Rules, N.J.A.C. 1:1, or may deny the request for a hearing. If
the Commissioner refers the matter to the Office of Adminis-
trative Law, the Department shall so notify the person who
submitted the request and the applicant.
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