
NEW JERSEY COURT OF ERRORS AND APPEALS.

B etw een

Da n i e l  St e e l m a n , . E x e c u to r  of 

Ph i l i p  M . W h e a t o n , de-

ceased, ( A p p e lla n t) ,

C o m p lain an t.

AND

A r a b e l l a  W h e a t o n , (R e s p o n -

d e n t), and M a y  St e e l m a n , 

(A p p e lla n t) ,
D e fen d a n ts.

O n  B i l l  e or  In -

j u n c t i o n  a n d  

R e l ie e .

B R I E F  F O R  A P P E L L A N T S .

St a t e m e n t .

T h is  b ill w a s filed b y  the e x e c u to r  o f  the last w ill and 

testam ent o f  P h ilip  M . W h e a to n , deceased, to  o b ta in  a 

construction  o f th at p a ra g ra p h  o f  th e w ill o f  decedent in 

w hich  he m akes p ro v is io n  fo r  h is w ife .

Is she en titled  to  in terest fro m  the d eath  o f  testato r, 

or fro m  the tim e the fu n d  set a p art fo r  h er is in v ested ?

T h e  w id o w  claim s in terest fro m  the d e a th ; te s ta to r ’s 

d au gh ter, M a y  Steelm an , insists th at h er step -m oth er is 

entitled to  in terest o n ly  as it is earn ed  fro m  th e in vest-

m ents m ade p u rsu an t to  the p ro v isio n s o f  the w ill.

Stake Ubrary



D o es the clause o f  the w ill in  q u estion  p ro v id e  fo r  an 

a n n u ity  ?

T h e  e x e c u to r  b e in g  co n fro n te d  w ith  co n flic tin g  claim s, 

an d  su it h a v in g  been com m en ced  a g a in st h im  at la w  

b y  th e w id o w , filed th is bill.

M o tio n  w a s  m ad e on b e h a lf o f  th e w id o w  to  d ism iss 

the b ill fo r  w a n t o f  eq u ity. (S e e  n otice, p rin ted  case, 

p a g e  i 6 ) .

V ic e  C h a n ce llo r  B e rg e n , b e fo re  w h o m  the m atter w a s 

heard , d ism issed  th e b ill, in terp retin g  th e clause in qu es-

tio n  in fa v o r  o f  the w id o w ’s con ten tion , sa y in g  th at “ the 

“ question  is c le a rly  presented  in  th e b ill o f  co m p lain t fo r  

“ an  in sp ection  o f  it sh o w s th at 'th e  r ig h t  to  re lie f rests 

“ upon  the in terp reta tio n  o f  the m a te ria l an d  o n ly  real 

“ elem ent o f  d ispute, w h ich  is th e effect, w h en  p ro p erly  

“ con stru ed , o f  the clause o f  the w ill u pon w h ich  co m -

p la in a n t  fo u n d s h is p ra y e r  fo r  in ju n c tio n .”  ( S e e  opinion , 

P . C ., p. 20, lin e 32, & c ) .

T h e  b ill p ra y s  fo r  an  in ju n ctio n  a g a in s t  th e p en d in g  

su it— also  fo r  re lie f w ith  respect to  m on eys im p ro p erly  

p aid  the w id o w  b y  the A d m in is tr a to r  P e n d e n te  L i t e ,  and  

a lso  fo r  a  co n stru ctio n  o f  the w ill so as to  p reven t o th er 

su its an d  fo r  g e n e ra l re lie f. ( S e e  bill, P . C ., p a g e  1 4 ) .

T h e  clause in the p a ra g ra p h  o f  the w ill in q u estio n  is 

on  p a g e  2 o f  th e p rin ted  case, co m m en cin g,

“ I h ereb y  in stru ct, a u th o rize  and em p o w er m y  e x e c u -

to r, & c .”

It  m ig h t be noted  th at th e e x e c u to r  p ro m p tly  set aside 

secu rities, a n d  h ad  the sam e a p p ro v ed  b y  the O rp h a n s ’ 

C o u rt  o f  C a p e M a y  C o u n ty , on  the d a y  th e w ill w a s  a d -

m itted  to  p rob ate. ( S e e  bill, P . C ., p. 12 , lin e 1 8 ) .
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B R I E F  F O R  A P P E L L A N T S .

I.

In s u f f i c i e n c y  o f  N o t i c e .

( i .) T h e  n otice o f  th e responden t, A r a b e lla  W h e a to n , 

printed case, p a g e  16, to  str ik e  o u t the b ill, g iv e n  to  the 

com plainant o n ly , is insufficient.

(2 .)  R u le  2 13  p ro v id es th at th e n otice  “ m u st state 

the p a rticu la r  g ro u n d  o r  g ro u n d s o f  o b je c tio n .”  T h e  

notice is fo r  w a n t o f  e q u ity  o n ly.

In  W e s te r v e lt  v s. A c k e r  s o n , 8  S t e w ., 4 3 , it w a s  held  

that the g ro u n d s o f  a  m o tio n  u n d er R u le  2 13  sh ou ld  be 

stated w ith  the sam e, b u t no g re a te r  p a rtic u la r ity  th an  

in a dem urrer.

R u le  209 p ro v id es th at e v e ry  d em u rrer, w h eth er g e n -

eral o r special, sh all d is tin ctly  sp e c ify  th e g ro u n d  o r  

several g ro u n d s o f  d em urrer.

(3 .)  W h e r e  the le g a l in sufficien cy o f  a  b ill is con sp ic-

uous an d  plain , a g e n e ra l g ro u n d  o f  w a n t o f  e q u ity  is 

sufficient u n d er R u le  2 1 3 ;  b u t w h ere  th e d efect is o b scure 

or laten t an d  ne^ds to  be poin ted  out in o rd er to  be ob-

served, then a  sp ecification  is required .

H s s e x  P a p e r  C o . v s. G ra e ce n , 1 8  S te w ., 3 0 4 .

V a n  H o u te n  v s. V a n  W in k le ,  1  D ic k . ,  3 8 0 .

P a r k e r  v s . S te v e n s , 1 6  D ic k . ,  1 6 3 .

T h e  learn ed  V ic e  C h a n ce llo r  in his con clu sion s deals 

w ith  th is b ran ch  o f  the case. ( P .  C ., pp. 2 0 -2 1 ) .

(4 .)  T h e  co m p lain an t, an e x e c u to r  and tru stee , p ra y s 

for co n stru ction  o f  the w ill, w h ere  he is sued 011 the one 

hand and th reaten ed  b y  su it on  the o th er, and the g ro u n d
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o f  w a n t o f  e q u ity  sim p ly  does not sp e c ify  a n y  p a rticu -

lar  g ro u n d  fo r  d ism issal. I t  p a ys no atten tio n  to  the 

phase o f  the b ill w h ich  in trod u ces the d efen d an t, M a y  

Steelm an , making the b ill p ra c tica lly  a  b ill o f  in terp lead er, 

g iv e s  h er no n otice  o f  the ap p lication , and does not d irect 

the a tten tio n  o f  the co m p la in a n t o r  the d efen d an t, M a y  

Steelm an , to  the phase o f  the b ill upon w h ich  g ro u n d , the 

d ism issal is founded.

( 5 -)  T h e  d efen d an t, M a y  Steelm an , w a s en titled  to 

n otice o f  th is m otion , because o f  the in terp lead er phases 

o f  the bill, an d  received  no such notice.

( 6 .)  T h e  n otice  on  w h ich  th is ap p licatio n  is based 

g iv e s  o n ly  the g e n e ra l g ro u n d  o f  o b je ctio n , o f  w a n t o f  

eq u ity . A c c o r d in g  to  R u le  2 13 , it sh ou ld  h a ve  g iv e n  

the p a rticu la r  g ro u n d s o f  o b je ctio n  on  w h ich  th e ap p li-

ca tio n  w a s inten ded to  be based. S o m e o f  these p a rticu la r  

g ro u n d s a d v erted  to  b y  M rs. W h e a to n ’s cou n sel a re  as 

f o l lo w s :

1. T h a t  th ere is re lie f at la w  to  the com p lain an t.

2. T h a t  th ere is re lie f at la w  to  the co m p lain an t and 

to  M a y  S teelm an , b y  h er jo in in g  in the actio n  at law .

3. T h a t  th ere is a  set-off.

4. T h a t  i f  th ere is no d efen se at la w  to  th e  action  

com m en ced  b y  M rs. W h e a to n , the su g g e stio n  is m ade, 

th at th e a ctio n  at la w  o f  the ex ecu to r, o r o f  M a y  S te e l-

m an, sh o u ld  be a g a in st th e a d m in istra to r  p e n d e n te  life .

5. T h e  su g g e stio n  th a t th e o rd e r  o f  the O rp h a n s ’ C o u rt 

p e rm ittin g  th e  m o n th ly  p a ym en t to  M rs. W h e a to n  ca n -

not be qu estion ed  co lla te ra lly .

6. T h e  su g g e stio n s on  the la w  o f  the case th at th e be-

quest o f  the te sta to r  in question  is o f  an  an n u ity .

7. T h a t  the p aym en t o f  in terest should  com m en ce fro m  

the d ate  o f  the te sta to r ’s death.
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8. T h a t  it sh ou ld  not be postponed fo r  one y e a r  fro m  

the death o f  th e testator.

9. T h a t  the accru a l o f  in terest sh o u ld  n o t be postponed 

to the in vestm en t o f  th e fu n d  in question  a fte r  the con-

clusion o f  the u n w a rra n ted  con test o f  M rs. W h e a to n .

10. T h a t  th ere is no basis fo r  in terp lead er in  th e bill.

11 . T h a t  th e b ill asked  fo r  a ffirm a tive  r e lie f  o n ly, ig -

norin g the p ra y e r  fo r  co n stru ctio n  o f  th e w ill.

12. .T h e  o b je ctio n  to  the in terven tio n  o f  M a y  S te e l-

man in the eq u ity  suit.

13. T h e  su g g e stio n  th at the w h ole  b ill be stru ck  out, 

w hile v a rio u s p a rticu la r  g ro u n d s o f  o b je ctio n  a b o ve  

instanced are  o b je ctio n s to  p a rticu la r  p arts o f  the b ill 

only. T h e  n otice is. th e re fo re  insufficient u n d er R u le  2 13 .

II .

Co m p l a i n a n t  is  E n t i t l e d  t o  E q u i t a b l e  R e l i e f .

( 1 )  B e in g  a sta k eh o ld er and  p laced  in a  p o sition  w h ere  

he m ust decide b etw een  the co n ten d in g  cla im s o f  th e tw o  

defen dants, b e in g  a  tru stee  in a p o sition  not so u g h t b y  

h im self but im posed upon h im  in th e  ad m in istra tio n  o f 

the law , he is p ecu lia rly  en titled  to  th e  a id  o f  the C ourt..

G r ig g s  v s . V e g h te , 2  D ic k . ,  17 9 .

( 2 )  T h e  w id o w , M rs. W h e a to n , has no r ig h ts  un d er 

the last w ill o f  P h ilip  M . W h e a to n , th e  testa to r, o utsid e 

o f 820 C en tra l aven ue, O c e a n  C ity , N . J., excep t th ose 

w h ich  arise  under the clause o f  th at w ill w h ere  the sum  

or sum s o f  m on ey  sufficient to p rod u ce $ 1,200.00 an n u a l-

ly  are d irected  b y  th e testa to r  to  be in vested  b y  th e e x e c u -

tor fo r  the use o f  th e w id o w . ( B i l l  o f  com plain t, P . C .,
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p. 2, b e g in n in g  at lin e 14 .)  B y  th e  p lain  in ten tio n  and 

d irectio n  o f  the testa to r, th ose r ig h ts  o f  M rs . W h e a to n  

a re  p red icated  upon, and  lim ited  b y  and p ostpon ed  to, 

th e actio n  o f  th e e x e c u to r  in m a k in g  th e in v estm en t in 

question, u n d er the term s o f  th a t la st w ill, w ith  th e ap-

p ro v a l o f  th e O rp h a n s ’ C o u rt. T h e  e x e c u to r  m u st eith er 

h a v e  taken  th is action  and m ade th e  in vestm en t in  q u es-

tio n  o r  he m u st h a ve  been in d e fa u lt  th ereon  an d  per-

so n a lly  liable, b e fo re  th e r ig h ts  o f  M rs . W h e a to n  un d er 

th is last Will cou ld  arise. S o  lo n g  as th e  e x e c u to r  w a s 

n o t in d e fa u lt, and w a s p reven ted  fro m  a ctio n  in m a k -

in g  th is in vestm en t -for M rs . W h e a to n  b y  th e u n w a r-

ran ted, d ila to ry  and v e x a tio u s  co n test in a u g u ra te d  and 

m ain ta in ed  b y  M rs. W h e a to n  h erse lf, at g re a t  and  ir r e v -

o cab le  loss and  exp en se to  M a y  S teelm an , th ose r ig h ts  

o f  M rs. W h e a to n  u n d er th is last w ill, it is. re sp e ctfu lly  

subm itted, cou ld  n o t arise. A l l  ru les fo r  th e co n stru ction  

o f  last w ills  m u st g iv e  w a y  to  th e  ev id en t in ten tion  o f  the 

testator. T h e  ev id en t in ten tion  o f  th e testa to r  h ere  w a s  

the in v estm en t o f  a  fu n d  fro m  w h ich  sh o u ld  be realized  

$1,200.00 incom e an d  o ver, an n u a lly , $1,200.00 o f  w h ich , 

th e p ro v isio n  o f  the w ill is, sh ou ld  be p aid  to  M rs. W h e a -

ton  an n u ally . T h e  d isp o sitio n  o f  the fu n d  to  special 

p a rties b y  th is p a ra g ra p h  o f  the te s ta to r ’s last w ill m akes 

th is in ten tion  clear.

( 3 )  T h e  bill in th is case sh o w s th at th e testa to r  in-

stru cted , a u th o rized  and em p o w ered  h is e x e cu to r, as soon 

as w a s co n ven ien t a fte r  h is decease, to  in v est sufficient 

sum  o r sum s o f  m o n ey  o f  the te s ta to r ’s estate, w ith  g o o d  

and sufficient se cu rity  a p p roved  b y  th e O rp h a n s ’ C o u rt 

o f  the co u n ty  in w h ich  h is w ill w a s prob ated , w h ich  w o u ld  

b ear a t least $1,200.00 in terest a n n u a lly , and o f  th at in-

terest o r  in com e fro m  the fu n d  to be in vested  the testa to r
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g a v e  and b eq ueath ed  to  his w ife , th e d efen d a n t, A r a b e lla  

W h eaton , $ 1,200.00 a n n u a lly  d u r in g  h er n a tu ra l l ife  o r 

d urin g  w id o w h o o d , th e  sam e to  be p aid  to  h er b y  th e com -

plainant as his e x e c u to r  in p aym en ts q u a rte r ly  o f  th ree 

hundred d ollars each, and upon th e  decease o f  A r a b e lla  

W h eaton , o r  upon h er a g a in  m a rry in g , th e te sta to r  g a v e  

and beq ueathed  th e sum  o r sum s o f  m o n ey  w h ich  his 

execu tor w a s a u th o rized  to  in v est fo r  th e use o f  his 

w ife  to  his d a u g h ter, M a y  S teelm an , i f  she w e re  l iv in g ;  

and i f  M a y  S teelm an  w e re  n o t l iv in g  at th e  tim e o f  the 

decease o r  a g a in  m a r r y in g  o f  A r a b e lla  W h e a to n , th e  te s-

tator g a v e  and b eq ueath ed  the sum  o r  sum s o f  m on ey 

w hich his e x e c u to r  w a s a u th o rize d  to  in v est fo r  th e u se 

o f his w ife  to  th e issu e liv in g  o f  h is d a u g h te r , M a y  S te e l-

m an; and i f  M a y  S tee lm an  w e re  then dead  w ith o u t l iv -

ing issue a t th at tim e, th e  testa to r  beq ueath ed  th e sum  

or* sum s o f  m o n ey  w h ich  his e x e c u to r  w a s au th o rized  

to in vest fo r  th e use o f  h is w ife  to certa in  o th er persons. 

T h e  testa to r  m ad e o th er beq uests a m o u n tin g  to  $ 18 ,-

500.00, and then d isposed , b y  his last w ill, o f  th e  resid ue 

o f his estate. T h is  p h ra se o lo g y  creates a v e sted  le g a c y  

o f the sum  o r  sum s o f  m o n ey  n e cessa ry  to  be in vested  b y  

the ex e cu to r  to  p rod u ce  $ 1,20 0 .0 0  a n n u a lly  fo r  th e  use 

o f  the testa to r ’s w ife  d u r in g  w id o w h o o d . T h a t  sum  w a s 

a vested  le g a c y  ve sted  in M rs. W h e a to n  fo r  life , w ith  re-

m ainder o v e r  v e sted  in M a y  Steelm an , n o t as re s id u a ry  

legatee, but a s donee o f  the rem ain d er. “ A  le g a c y  m ust 

vest unless th ere is an in ten tion  in th e  w ill th a t it sh all not 

vest, and such  in ten tion  m u st be c le a r ly  e x p re sse d .”

P e r  b r ie f  o f  V a n a tta , in  H o w e l l  v s . G r e e n , 2  V r . ,

570, 571-
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“ T h e  g if t  o f  the use o f  a  fu n d  w ith o u t lim it is a g i f t  o f  

the fu n d .”

M a s o n  v s . T r u s te e  o f  T u c k e r to n  C h u r c h , 1 2  C . B .

G r ., 4 7 .

“ T h e  g i f t  o f  the fu n d  fo r  th e life  o f  th e le g a te e  is but 

th e g i f t  o f  th e u se o f  the fu n d .”

P e r  G reen , C h a n ce llo r, sp e a k in g  fo r  th e C o u rt o f  E r -

ro rs and A p p e a ls  ( 1 8 6 4 ) ,  in H o w e ll  v s . G r e e n , 2  V r .,  

570 -5 7 3 , c itin g  2  K e n t 's  C o m ., 3 5 2 -3 5 3 .

( 4 )  B y  the b ill o f  co m p lain t so u g h t to  be dism issed  

fo r  w a n t o f  eq u ity , it does n o t appear th at th e  testa to r 

had  a n y  rea l estate  excep t 820 C en tra l aven ue, O cea n  

C ity . T h e  life  estate o f  th e w id o w  in th e testa to r ’s rea lty  

and in sufficient p erso n a lty  to  p ro d u ce  $ 1,200.00 an-

n u a lly , as p ro v id e d  fo r  b y  th is  last w ill, h a v e  none o f  the 

C on tin gen cies th a t w o u ld  a tta ch  to  th e re s id u a ry  estate 

and is no  a liq u o t p o rtio n  o f  the re s id u a ry  estate, b u t a 

definite, d eterm in ed  suni. In te rest on th ese sum s o f 

m on ey, in case th ere  had  been n o  con test, b e in g  sum s o f 

m on ey th at w e re  to  be in vested  b y  th e  e x e c u to r  as soon 

as co n ven ien t a fte r  te s ta to r ’s d ecease, w o u ld , u n d er the 

a u th o rities, com m en ce to  run o n ly  a fte r  th e lapse o f  one 

y e a r  fro m  th e te sta to r ’s death.

1 8  A m . &  B n g . B n c y c . o f  B ,  7 9 4 .

W e lc h  v s . B r o w n , 1 4  V r .,  3 7 .

C o g s z v e ll  v s . C o g s w e ll ,  2  E ch o . C h .,  2 3 0 .

H a ls te a d  v s . M e e k e r , 3  C . B .  G r ., 1 3 6 .

H e n n io n  v s. J a c o b u s , 1 2  C . B .  G r ., 28.

M a r s h  v s . T a y lo r , 1 6  S te w ., 1 .

W e a th e r b y  v s . K i e r ,  1 1  S te w ., 8 7 .

D a v is  v s . D a v is , 1 2  S te w ., 13 .
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A  le g a c y  to  the te sta to r ’s w ife  in lieu  o f  d o w e r  ca rries 

interest o n ly  fro m  the e x p ira tio n  o f  one y e a r  fro m  the 

testato r’s death.

C h u r c h  at A c q u a c k a n o n k  v s . A c k e r m a n , S a x t .  40 .

H o w e ll  v s . F r a n c is , 3  S te w ., 4 4 4 .

( 5 )  W h e r e  th e tim e o f  p aym en t is fixed  b y  w ill, o r  on 

the h appen in g o f  som e even t (a s  in  th is case on  th e  in -

vestm ent o f  a certain  sum  fo r  th e w id o w  fo r  life , w ith  

rem ainder o v e r ) ,  it is a  g en era l ru le  th at in terest w ill be-

g in  to  run fro m  the tim e d esig n a ted , o r  fro m  th e h a p -

pen ing o f  th e event, and  th is is so  w h eth er th e  le g a c y  

be vested  o r  co n tin g en t. ( 1 8  A m . &  E n g . E n c y c . o f  L . ,  

p a g e  79 5, n o te  3 .)  In  K e n t  v s . D u n h a m , 1 0 6  M a s s ., 5 9 0 , 

the p aym en ts o f  the leg a cies w e re  fixed  at th ree  y e a rs  a fte r  

the death o f  the testa to r, and th e  C o u rt  held  th at in terest 

com m enced at th a t tim e.

( 6 .)  T h is  is n o t a n  a n n u ity , because it sets a p art a  sum  

fro m  w h ich  the incom e is to  be d erived , an d  d esig n ates 

that fu n d  as “ the sum  o r sum s o f  m o n ey  to  be in vested  

b y m y ex e cu to r  fo r  the use o f  m y  w ife .”  A n  annuity is 

a y e a rly  p aym en t o f  a  certa in  sum  o f  m o n ey  g ra n te d  in 

fee fo r  life  o r  fo r  y e a rs , ch a rg ea b le  on  the p erson  o r 

estate o f  the g ra n to r , w ith o u t a n y  fu n d  set asid e fro m  

w hich  the a n n u ity  is to  be d erived . In  th is case th ere 

is a fu n d  to  be d isp osed  o f  w h en  the y e a r ly  p aym en ts 

cease. In  case o f  an  a n n u ity  the g ra n to r  m akes no such 

provision.

S te v e n s  v s . M iln o r , 9  C . E .  G r ., 559.

2 C y c ., t it le  “ A n n u it ie s ,”  p a g e  4 3 9 .

O w e n  v s. O w e n , 2  B e a s ., 18 8 .
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I I I.

R e s p o n d e n t 's  I n t e r e e r E n c e .

( i . )  W h e r e , a s s h o w n i n p a r a g r a p h  7 o f t h i s b ill ( P .

C ., p. 9 ) t h e w i d o w  u n w a r r a n t a b l y a n d w i t h o u t m e r i t i n 

h e r f a v o r, v e x a t i o u s l y a n d i n a d il a t o r y m a n n e r, i n a u g u -

r a t e d a c o n t e s t a g a i n s t t h e p r o b a t e o f t h e w ill, w h i c h d i s -

a p p o i n t e d t h e w ill f o r f o u r y e a r s, a n d w h i c h p r e v e n t e d t h e 

h a p p e n i n g o f t h e e v e n t u p o n w h i c h t h e c o m m e n c e m e n t 

o f i n t e r e s t w a s p r e d i c a t e d , a n d p r e v e n t e d t h e e x e c u t o r 

f r o m  d o i n g t h e a c t t o w h i c h t h e c o m m e n c e m e n t o f t h e 

p a y m e n t o f i n t e r e s t w a s p o s t p o n e d, i n t e r e s t w ill n o t b e -

g i n  t o r u n u n til a f t e r t h e t e r m i n a ti o n o f s u c h c o n t e s t.

S t a t e  v s. A d a m s ,  7 /  M o ., 6 2 0.

F o s t e r  v s.  W e t m o r e ,  1 4  N .  Y .  S u p p .,  1 9 4 ,  a n d  

a u t h o r i t i e s c i t e d .
1 ■ w  
i

( 2 . ) “ N o  m a n s h a ll b e a ll o w e d  t o d i s a p p o i n t a w ill 

u n d e r w h i c h h e t a k e s a b e n e fi t. ”

B l a k e  v s. B u n b e r r y , 1  V e s . J r ., 5 2 3 .

B i r d  v s. H a w k i n s , 1 3  D i c k , 2 2 9 , a t p a g e 2 4 6.

M r s. W h e a t o n  d i s a p p o i n t e d t h i s w ill f o r f o u r y e a r s 

a n d t h e r e b y p r e v e n t e d t h e e x e c u t o r f r o m  m a k i n g t h e i n -

v e s t m e n t o u t o f w h i c h o n l y , b y t h e t e r m s o f t h e w ill, t h e 

i n c o m e o f h e r li f e  e s t a t e c o u l d a ri s e.  ( P . C ., p p. 9 - 1 0 ; 

p a r a g r a p h s 7 - 8 ).

I V.

R e s p o n d e n t 's  Su i t  a t  L a w .

F o r t h e t w o  i n s t a l m e n t s o f i n c o m e f r o m  t h e li f e e s t a t e  ' 

o f t h i s w i d o w , w h i c h h a d a c c r u e d o n t h e s i x t e e n t h o f 

N o v e m b e r, 1 9 0 6, t h e w i d o w  fi r s t h a v i n g  m a d e d e m a n d
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th erefor has b ro u g h t an  a ctio n  at la w  in the C a m d en  

C o u n ty  C irc u it  C o u rt. T o  th is a ctio n  the e x e c u to r  has 

no defence. H e  has a set-off. B u t th e se t-o ff is eq u itab le  

only. T h e  e x e c u to r  can n ot set it up a t la w . T h e  o n ly  

defence w h ich  the e x e cu to r  co u ld  set up is a  p lea  d en y -

ing the fa cts  u pon w h ich  the actio n  is b ro u g h t, an d  such 

plea he w o u ld  n ot be able to  su sta in  w ith  fa cts. T o  the 

su ggestion  th at M a y  S teelm an  m ig h t in terven e in the 

action at la w , fo r  the pu rp ose o f  p le a d in g  th is set-off, 

the eviden t rep ly  is, th at the s e t-o ff ' w o u ld  be as u n a v a il-

ing at la w  fo r  M a y  S tee lm an  as fo r  the ex ecu to r. T h e  

defence o f  se t-o ff o r  recotipm en t is a v a ila b le  a t eq u ity  

only, w h eth er fo r  the e x e c u to r  o r  fo r  M a y  Steelm an . 

T h e o n ly  r e lie f  to  w h ich  M a y  S teelm an  is en titled  is in 

equity. ( P .  C ., 13, p a ra g ra p h  1 4 ) .

V .

M a y  St e e l m a n ' s In t e r p l e a d e r .

( 1 . )  T h e  in terp lead er aspect o f  th is bill, g iv e n  to  it 

in relation  to  M a y  S teelm an  b y  p a ra g ra p h s  10, 1 1 ,  12, 13 

and 15 ( P .  C ., pp. 1 1 - 1 3 ) ,  is an  aspect o f  w h ich  M a y  

Steelm an has a  r ig h t  to  a v a il h erse lf, and  i f  th e p ra y e r  

o f the bill, o u tsid e o f  g e n e ra l r e lie f  an d  a p ra y e r  fo r  con -

struction, is lim ited  to  a ffirm a tive  re lie f, th is is no reason  

to dism iss th e bill. T h a t  d efect m a y  be co rrected  b y the 

answ er and cross-b ill o f  M a y  S teelm an . I t  m a y  be a lso  

corrected b y  am endm ent. O11 su sta in in g  a  d em u rrer, it 

is usual, in stead  o f  d ism issin g  th e b ill, to  g iv e  leav e  to  

amend. A m en d m en t w ill not be denied  on  su sta in in g  a
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d em u rrer, excep t w h ere  th e b ill is w h o lly  w ith o u t eq u ity , 

o r  w h ere  no am endm ent co u ld  be m ad e im p ro v in g  the 

bill.
16  C y c ., pp. 282-284, a rtic le  “ E q u ity ,”  h e a d in g  “ ( I I )  

L e a v e  to. A m e n d .”

Lyon vs. Talmage, 1 Johns. Ch., 184.
Picken vs. Knisely, 36 'W. Va., 794; 15 S. B-, 997-
L e e  v s . R o b e s o n , 1 2  G ra y , 280.

( 2 )  I t  n o w h e re  appears in th e  b ill th at M a y  S teelm an  

is the w ife  o f  D a n ie l S teelm an . S o  fa r  as M a y  S teelm an  

is concern ed, one o f  th e  d ifficu lties in  w h ic h  th e  co m -

p lain an t finds h im se lf is th a t th e  su it a t la w  b ro u g h t b y  

A r a b e lla  W h e a to n , i f  it sh o u ld  be p roceeded  in to  a  con -

clusion, w o u ld  n o t se ttle  fo r  th e  com p lain an t th e r ig h ts  

o f  M a y  S tee lm an  a g a in st h im . M a y  S tee lm an  h as r ig h ts  

in th e in terest o r  incom e m on ey  n o w  sued  fo r , w h ich  

m ake the e x e c u to r  to  th a t e x te n t a  sta keh o ld er. T h e  a d -

ju d ic a tio n  o f  th e r ig h t  o f  M rs.. W h e a to n  to  th e $4,600.00 

a lre a d y  paid  to  h er  w ith o u t a u th o rity , can  be settled  b y  

th is one action. B u t it can n ot be settled  and  determ in ed  

p ro p erly , le g a lly  and eq u itab ly , unless M a y  S tee lm a n  has 

h er d a y  in co u rt in  a  C o u rt  o f  E q u ity . B y  th is  su it, b y  

a v o id in g  a  m u ltip lic ity  o f  su its to  the n u m b er o f  th ir -

teen, and w ith o u t g o in g  th ro u g h  a ll th e p r o lix ity  and 

fo r m a lity  o f  an in terp lead er b ill, an d  b y  o m ittin g  to  de-

p osit in co u rt m on ey  o n ly  p a rt in h and, e v e ry  m atter  o f  

c o n tro v e rsy  raised  b y  th e  p a rticu la r  g ro u n d s o f  o b je ctio n  

o f  the counsel o f  M rs . W h e a to n  a b o ve  in stan ced  can  be 

d eterm in ed  in th is su it so  as to  se ttle  th e  r ig h ts  o f  all 

parties,
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V I .

It n o w h ere  appears in th e b ill th a t a n y  p ro v is io n  o f  

this last w ill w a s fo r  th e m ain ten an ce o f  M rs . W h e a to n . 

T h e fa ct th a t she cou ld  m ain ta in  fo r  fo u r  y e a rs  a co n -

test a g a in st the p rob ate o f  th is last w ill, as ca v e a to r  in 

the O rp h a n s’ C o u rt  and  as appellant in the P r e r o g a t iv e  

C o u rt and th is cou rt, o f  such  m a g n itu d e  th at th e prin ted  

state o f  the case on appeal co vered  o v e r  2,600 pages, 

w ould  in d icate  th at no such  p ro v is io n  w a s  n ecessary.

V I I .

T h e  in eq u ity  o f  M rs . W h e a to n ’s p o sition  con sists in 

her in ten tion  to  retain  and  in h er re ta in in g  $4,600.00 to  

w hich  she is not en titled , w h ile  she con tin ues to  m ain -

tain the su it a g a in st th e co m p lain an t w h ich  he seeks to  

en join . T o  p erm it h er to  co n tin u e is to  p erm it h er to  

take a d v a n ta g e  o f  h er o w n  w ro n g , to  th e g re a t  d a m a g e  

o f the appellant, M a y  Steelm an .

J. H . G A S K I E L ,

F o r  D a n ie l S teelm an , E x .

H E R B E R T  A .  D R A K E ,

F o r  M a y  Steelm an .









NEW JERSEY COURT OF ERRORS AND APPEALS.

V V n ^ A I U i N ^  A J- yO .

Su p p l e m e n t  o n  Be h a l f  o e  E x e c u t o r  t o  P o in t  2 of  
Jo i n t  Br i e f .

T h e  d istin ction  b etw een  an a n n u ity  and a  g en era l 

lega cy  is c le a r ly  pointed  out b y  Ju stice  D ep ue, sp eak in g  

fo r the S u p rem e C o u rt, in W e ls h  a g st. B r o w n , 4 3  N .  J . 

L a w , p. 3 7 .

T h e  d octrin e  la id  d o w n  in  th is case w a s d istin ctly  

affirm ed b y  th is C o u rt  b y  th e sam e Ju stice, in D a v is o n  

agst. R a k e , 4 3  N .  J . B q . ,  p a g e s  7 6 1 -8 .

“ T o  be paid  an n u a lly , & c .”  T h is  ch a ra cte ristic  is 

com m on a lik e  to  an a n n u ity  a n d  to  in terest on  a sum  set 

apart b u t n o t p ecu lia r  to  either.

Justice D ep ue, in W e ls h  a g st. B r o w n ,  c it in g  L o r d  E l -

don : S ee p a g e s 45-6 .

See a lso  F lu n w ie r v e lt  v s . F lu m m e r v e lt ,  5 1  N .  J . B . ,

436.
The distinction between an annuity and a general 

legacy, or a sum set apart from the income of which a

I.
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certa in  am o u n t is payab le, is th at th e a n n u ity  is a  ch a rg e  

u pon the resid u e and  the o th er is not.

W e ls h  v s. B r o w n , su p ra .

T h e  cases c ited  b y  Ju stice  D e p u e  sh o w  th at in an  a n -

n u ity  th e  sam e p erson s are  en titled  to  th e  rem ain d er o f  

th e sum  set a p art and to  th e resid u e o f  th e  estate.

U n d e r  th e w ill in q u estion  th e  te sta to r ’s d a u g h te r  has 

no ab so lu te  g i f t  o f  the rem ain d er. I f  she dies ch ild less 

b e fo re  h e r  step -m oth er th e  p rin cip al o f  th e fu n d  set 

a p a rt g o es to  te s ta to r ’s nieces and  nephew s.

S h e  can n ot com poun d th e  p ro v is io n  fo r  th e  w id o w ; 

she can n ot p u rch ase  an a n n u ity  and  release th e  fu n d  

o rd ered  to  be set apart.

S h e  is the re s id u a ry  le g a te e  u n d er th e  w ill, b u t h a v in g  

o n ly  a  co n tin g en t in terest in th e fu n d  set a sid e  fo r  the 

w id o w , in s ists: ( i )  T h a t  no g re a te r  sum  th an  n ecessa ry  

sh all be set a p a rt o u t o f  th e  resid u e  o f  th e estate  to  w h ich  

she is en titled . ( 2 )  T h a t  she sh all n o t be ca lled  u pon to 

m ak e up a n y  loss th a t  m a y  b e fa ll th e p rin cip al fu n d  set 

apart. ( 3 )  T h a t  she sh all n o t be req u ired  to  m a k e  up 

a n y  d eficien cy  o f  in co m e d eriv ed  ¿from  the fu n d  set 

apart. ( 4 )  T h a t  she sh all n o t be com pelled  to  p a y  in -

terest d u r in g  th e  fo u r  y e a rs  th e w id o w  ca rried  on  her 

litig a tio n  a g a in st th is w ill.

H e r  p o sition  is th a t first  th e re  m u st be an in v estm en t o f  

a  sum  to be ap p roved  b y  th e O rp h a n s ’ C o u rt, th en  fro m  

th e in terest received  on  th is fu n d  th e $ 1,2 0 0  is to  be paid.

“ A n d  th is  s u m  o f  $ 1,2 0 0  I g iv e , & c .”  T h a t  is, th e be-

q u est is o f  in terest to  be d e riv e d  fro m  th e fu n d. “ T h i s  

s u m ”  th e la n g u a g e  o f  th e  w ill identifies as th e p ro v is io n  

fo r  th e  w id o w . '  ‘
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Thei d irectio n s o f  th e w ill “ to  in vest, & c .”  ( th e  e x e c u -

tor h a y in g  m ade the in vestm en t as d ir e c te d ) , th e w ill 

should he con stru ed  in p ractice  to  read  “ to  in vest the 

sum o f  $ 29,30 0 ”  an d  $ 1,2 0 0  o f  the “ incom e fro m  the 

fund so in vested  I g iv e , & c .”

T h e  te sta to r  takes th is sum  w h en  on ce fix ed  a d d rse t 

apart out o f  his estate  as m uch  as he does a n y  o f  th e  be-

quests con ta in ed  in his w ill, and  then d isposes o f  th e 

residue.

Suppose th e estate, a t th e tim e o f  te sta to r ’s death , had  

been in vested  in busin ess— a m ercan tile  o r  m a n u fa c tu r in g  

business— cou ld  w id o w  cla im  in terest u n til th e  prin cip al 

o f the fu n ds had  been realized  and put a t in terest ?

T h e  b ill d em u rred  to  sh o w s th a t  th e e x e c u to r  had  no 

control o v er the estate  u n til th e w id o w ’s con ten tion  fin-

a lly  ended, and th at he set ap art a  fu n d  w ith  th e ap-

proval o f  th e  O rp h a n s ’ C o u rt  on th e sam e d a y  th e w ill 

w as prob ated  and he received  h is letters testam en tary .

II .

V . C . B e rg e n , in his opinon filed in th is case, fo llo w s 

C h an cello r M c G ill, in M e r r it t  v s . M e r r it t , 4 3  N .  J . B . ,  

p age 1 1 .

T h e  a b o ve  case w a s b e fo re  th e  C h a n ce llo r  upon d e-

m u rrer; fo u r  y e a rs  la ter  it w a s b e fo re  th e  sam e C h a n -

cellor on  final h e a rin g , w h e re  th e m atter  w a s m ore  fu lly  

discussed.

S e e  M e r r it t  v s . M e r r it t , 4 8  N .  J: B . ,  p a g e  1 .

T h e  latter is m uch  s tro n g e r  a u th o rity  fo r  th e p o sition  

taken b y  th e V ic e  C h a n ce llo r  in th is case th an  th e fo rm er 

cited b y  him .
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T h e  d o ctrin e  laid  d o w n  b y  th e C h a n ce llo r  in M e r r it t  

v s. M e r r it t  is not in h a rm o n y  w ith  the d ecision  o f  the 

S u p rem e C o u rt  in W e ls h  v s . B r o w n , 4 3  N .  J. L . ,  p a g e  

3 7 ,  and o f  th is C o u rt, in D a v is o n  v s . R a k e , 4 3  N .  J. B . ,  

p a g e  7 6 7 .

T h e r e  is an ap p aren t d iv e rg e n c e  b etw een  th e p osition  

o f  th e L a w  and E q u ity  C o u rts  o f  th is S ta te  upon this 

point.

W e ls h  v s . B ro ztm  w a s decided  b y  th e  S u p rem e C o u rt 

at the F e b r u a r y  term , 18 8 1, Ju stices B ea sley , D ep ue, 

S c u d d e r  and K n a p p  sittin g .

M e r r it t  v s . M e r r it t  w a s  d ecided  upon d em u rrer  b y  the 

C h a n ce llo r  a t th e  M a y  term , i8 8 y , y e t  n o  m en tion  is 

m ad e o f  W e ls h  v s . B r o w n ,  o r  com m en t m ade th ereup on  

in the opinion as reported .

W e ls h  v s . B r o w n  is d ire c tly  affirm ed b y  th is  C o u rt  in 

D a v is o n  v s . R a k e ,  d ecided  at th e  Ju n e term , 1889.

M e r r it t  v s . M e r r it t  is d ecided  b y  th e  C h a n ce llo r  upon 

final h e a rin g  a t th e  F e b r u a r y  term , 18 9 1, e n tire ly  ig n o r -

in g  W e ls h  v s . B r o w n  and D a v is o n  v s . R a k e .

W e ls h  a g st. B r o w n  w a s  on  d e m u rrer  to  a  d eclara tio n  

b y  a leg a tee  su in g  fo r  in terest fro m  d eath  o f  te sta to r  on 

a p ro v is io n  in the w ill g iv in g  h er the in terest on a  certain  

sum , p a ya b le  an n u a lly . D e m u rre r  sustained .

M e r r it t  a g st. M e r r it t  w a s  on  a b ill filed b y  a  son, to  

w h o m  $ i,o o o  a  y e a r  w a s g iv e n  b y  a  codicil, in  p lace o f  

a p ro v is io n  in th e w ill g iv in g  him  th e in terest on  $ 15,0 00, 

to  h a v e  a  la r g e r  sum  set a sid e  to  p rod u ce h is incom e.

T h e  C h a n ce llo r  w a s not ig n o ra n t o f  W e ls h  v s . B r o w n ,  

as he cites it in M a r s h  v s . T a y lo r , decided  at th e sam e 

term  as M e r r it t  v s . M e r r it t  on  d em u rrer, a p p ea rin g  in 

the sam e b o o k  o f  Reports* p a g e  1, w h ile  M e r r it t  v s. M e r -  

i t t  is p a g e  11 . ( S e e  4 3  N .  J . B . )
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In  M a r s h  v s. T a y lo r  the C h a n ce llo r  cites Ju stice  D ep ue 

in W e ls h  v s. B r o w n ,  w ith  a p p ro v al. In  th at case there 

w as a  bequest o f  r e s id u e  o r  som e a liq u o t p a rt  in tru st to 

pay in terest to  a  lega tee  fo r  life  w ith  g i f t  o f  th e p rin cip al 

over, f t  w a s held  th at in terest ran  fro m  death.

M a r s h  v s. T a y lo r  is w ith in  the excep tio n  c le a r ly  p o in t-

ed out b y  Ju stice  D ep u e in W e ls h  v s. B r o w n .

A lth o u g h  C h a n ce llo r  M c G ill does not a ttem pt in so 

m an y w ords- to  o v e rru le  W e ls h  v s. B r o w n ,  y e t  he in 

effect does do so.

Ju stice  D ep u e in W e l s h ‘v s . B ro zu n  sh o w s c le a r ly  th at 

w here the rem ain d erm an  an d  the re sid u a ry  lega tee  a re  

not the sam e, in terest does not run fro m  d eath  o f  testa- 

toff C h a n ce llo r  M cG ill in M e r r it t  v s . M e r r it t  on final 

h earin g  a p p a ren tly  conies to  a  d ifferen t co n clu sio n ; he 

fa ils  to  n otice o r  co n cu r in the d istin ctio n  p oin ted  out 

by Ju stice  D epue.

In the case decided  b y  the C h a n ce llo r  fo u r  d au g h tersI; O
w ere en titled  to  thè residue an d  the co rp u s o f  the tru st 

fund w en t to  them  and one o th er d a u g h te r  in rem ainder.

In  one o f  th e cases cited  b y  th e C h a n ce llo r, W r ig h t  

agst. C a lle n d o r , the re sid u a ry  lega tee  and  the rem ain d er- 

Miali w ere  a p p a ren tly  d ifferen t persons, but in re a lity  

they w ere  the sam e ; th ere w a s no resid ue w h en  the fu n d  

w as set ap art it con stitu ted  the residue, an d  th e  an n ual 

paym en t w a s ch a rg ea b le  on the w h o le  o f  it.

In a n o th e r case cited  b y  the C h a n ce llo r, M a y  a g st. 

B e n n e tt ,  the fu n d  set a p art fe ll into  the resid ue— w a s 
part o f  it.

T h e  case cited  b y  V ic e  C h a n ce llo r  B e rg e n  ( C r a ig  v s. 

C r a ig )  is one o f  the cases d iscard ed  b y  Ju stice  D ep u e as 

it con ta in ed  a p ro v is io n  fo r  an  insan e child . T h is  case 

is also  cited  b y  the C h a n ce llo r  in M e r r it t  a g st. M e r r itt .
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B o o t h  v s. A m m e r m a n ,  cited  b y  th e V ic e  C h a n ce llo r, is 

a lso  d istin g u ish e d  b y  Ju stice  D epue.

In  no case th at I h a ve  been able to  find in the N e w  

J e rse y  R e p o rts  has the d octrin e  o f  M e r r it t  vs., M e r r it t  

been cited  w ith  a p p ro v a l upon, the poin t n o w  u n d er d is-

cussion.

It  is cited  b y  V .  C . G re y  in T u r n e r  v s. G ib b s , 4 8  N .  J . 

B . ,  p a g e  3 2 9 ,  on  an o th er p o in t: th at leg a c ies  a re  a  c h a rg e  

on  the re sid u a ry  real as w e ll as the re sid u a ry  p erson al 

estate.

A g a in , b y  th e sam e V ic e  C h a n ce llo r  in K e m p to n  v s. 

B a r tin e , 5 9  N .  J . B . ,  p a g e  1 5 5 ,  as to  am endm ents.

In  no o th er case do I find it cited  on  a n y  point.

In  no case in  e q u ity  d o w n  to  C h a n ce llo r  M a g ie  in 

S te w a r t  v s. S te w a r t , 6 1  N .  J . B . ,  p a g e  2 5 , do I find 

W e ls h  v s . B r o w n  cited  w ith  a p p ro v a l on  th e p o in t in 

issue here.

In  C o r le  v s , M o n k h o u s e , 4 7  N .  J . B . ,  p a g e  7 7 ,  V ic e  

C h a n ce llo r  V a n  F le e t  c i t e d j t  as a u th o rity  fo r  I n te r e s t  on  

th e  R e s id u e .

V . C . G reen  cited  it in G r ig g s  v s . V e g h t e ;  sam e b ook, 

p a g e  188, on th e sam e point.

V .  C . B ird , in F lu m m e r v e lt  v s . F lu m m e r v e lt ,  3 1 N .  J . 

B . ,  p a g e  4 3 6 , cites it on sam e p o in t ; no  m ention  is m ad e 

in th is opin ion  as to  w h o  is en titled  to  th e  fu n d s upon 

d eath  o f  life  tenant.

In  S te z m r t  v s . S te w a r t , 6 1  N .  J . B . ,  p a g e  2 5 , C h a n ce l-

lo r  M a g ie  cites W e ls h  v s . B ro zv n  w ith  a p p roval. B y  the 

first p a ra g ra p h  o f  the w ill  th e in com e o f  th e w h o le  estate  

w a s set ap art fo r  certa in  pu rp oses fo r  th e  p eriod  o f  tw o  

y e a rs  su b je ct to  support o f  th e w id o w ; b y  th e fifth  p a ra -

g ra p h  $10,000 w a s to  be in vested  fo r  a  son fo r  l ife  w ith  

rem ain d er to  ch ildren .



7

H e ld , in terest on  th e fu n d  th us set a p a rt d id  n o t run  

from  death , b u t a fte r  ex p ira tio n  o f  tw o  years.

I t  is  m a n ife s t  fr o m  th e  fo r e g o in g  r e v ie w  o f  th e  a u th o r i-

ties  th a t th e  w id o zv  o f  P h i l i p  M . W h e a to n  is  n o t  e n tit le d  

to in te r e s t  f r o m  h is  d e a th .

S h e ce rta in ly  is n o t en titled  to  in terest u n til th e lapse 
o f a y e a r  at th e best.

S h e  h a s  n o  a n n u ity  u n d e r  th e  w ill.

I I I .

T h e r e  is a  co n d itio n  preced en t in the w ill to  h er  re-

c e iv in g  a n y  in terest a t all.

T h e  fu n d  to  p rod u ce it m u st be first set asid e and in-

vested.

T h e  q u estio n  here, as w a s  stated  b y  Ju stice  D ep u e in 

W e ls h  v s. Brozrni an d  b y  C h a n ce llo r  M c G ill in M e r r it t  

vs. M e r r it t ,  is one o f  co n stru ction .

Is th ere a n y th in g  in the w ill to  sh o w  th at the w id o w  

is en titled  to  “ th is su m ”  in depen dent o f  an in vestm en t 

to be m ad e?

A n d  is n ot h er receipt o f  in terest postp on ed  u n d er the 

w ill to  th e tim e o f  the in vestm en t and the receipt o f  

m on ey fro m  the in vestm en t b y  the e x e c u to r  out o f  w h ich  

to p a y  her, in  p recise ly  th e sam e m an n er as th e so n ’s 

interest w a s p ostp on ed  in S te z v a r t v s . S te w a r t ,  ab o ve  
cited ?

T h e  decree m ust be reversed.

J. H . G A S K I L L ,  

O f  C o u n se l w ith  th e E x e c u to r .

*
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NEW JERSEY COURT OF ERRORS AND APPEALS,

B etw een

Da n i e l  St e e l m a n , E x e c u to r  o f  

P h i l i p  M . W h e a t o n , d e-

ceased ( A p p e lla n t) ,

C o m p lain an t,

and

A r a b e l l a  W h e a t o n  (R e s p o n d -

en t) and M a y  St e e l m a n  ( A p -

p e lla n t) ,

D e fen d a n ts.

O n  A p p e a l .

Su p p l e m e n t a l  Br ie e  oe  H. A . D r a k e , e or  M a y  
St e e l m a n , A p p ellan t.

I.

O n e  o f  the o b je cts  o f  th is supplem en tal b r ie f w ill be to 

ju s t ify  th e defin ition  o f  an a n n u ity , p a g e  9 o f  th e  p rin -
cipal b rie f, v i z :

“ A n  a n n u ity  is a  y e a r ly  p a ym en t o f  a  certa in  sum  o f  
m on ey g ra n te d  in fe e  fo r  life  o r fo r  yea rs, ch a rg e a b le  on
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th e p erson  o r  estate  o f  th e  g ra n to r , w ith o u t a n y  fu h d  set 
asid e fro m  w h ich  th e a n n u ity  is to  be d e riv e d .”

( 1 ) “ A n  a n n u ity  is a  y e a r ly  p a ym en t o f  a  certain e  

sum m e o f  m o n ey  g ra n te d  to  a n o th er in  fee  fo r  l ife  o r 

yea res , c h a r g in g  th e  p erso n  o f  th e  g ra n to r  o n e ly .”

C o . o n  L i f t . ,  1 4 4  b.

3  K e n t ’ s  C o m ., 4 6 0 ;  2  B lk .  C o m ., 40.

( 2 )  “ I f  an a n n u ity  be g ra n te d  to  a m an  and h is heirs 

it is a  fee  sim ple p erso n a l.”

C o . o n  L i t t . ,  2  a.

( 3 )  “ A n  a n n u ity  fo r  in stan ce  is an  in co rp o rea l h ere-

d itam en t, fo r  th o u g h  th e  m o n ey  w h ich  is th e  fr u it  o r  

p ro d u ct o f  th is a n n u ity  is dou btless o f  a  co rp o rea l n a -

tu re, y e t  the a n n u ity  itse lf, w h ich  p rod u ces th at m on ey, is 

a th in g  in visib le, has o n ly  a  m en tal ex isten ce  and  cann ot 

be d e liv ere d  o v e r  fro m  h an d  to  h a n d .”

2  B lk .  C o m ., 20.

( 4 )  B lack sto n e , a fte r  d efin in g  “ C o rro d ie s”  as a r ig h t 

o f  susten an ce, sa y s  o f  t h e m :

“ A n d  th ese m a y  be recko n ed  a n o th e r species o f  in -
co rp o re a l h ered ita m en ts, th o u g h  n o t c h a rg e a b le  on 
o r  issu in g  fro m  a n y  co rp o rea l in h eritan ce, b u t o n ly  
c h a rg e d  on the p erso n  o f  th e  o w n e r in  resp ect o f  such, h is 
in h eritan ce. T o  th is m a y  be added,

“ I X .  A n n u itie s , w h ich  a re  m u ch  o f  th e  sam e n a tu re ; 
o n ly  th a t these a rise  fro m  tem p o ra l as th e  fo rm e r  fro m  
sp iritu a l persons. A n  a n n u ity  is a  th in g  v e r y  d istin ct 
fro m  a  ren t ch a rg e , w ith  w h ich  it is fre q u e n tly  co n fo u n d -
e d ; a  ren t c h a rg e  b e in g  a  b u rth en  im posed  u p on  and
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issu in g out o f  lan ds, w h erea s an  a n n u ity  is a  y e a r ly  sum  
chargeable o n ly  upon th e person o f  the g ra n to r. T h e r e -
fore, i f  a m an  b y  deed  g ra n t  to  a n o th e r th e sum  o f  20 
1. per an n um : W ithout e x p re ss in g  o ut o f  w h a t lan ds it 
shall issue, no  lan d  at a ll sh all be ch a rg e d  w ith  i t ;  but 
it is a  m ere p erso n al a n n u ity .”

( 5 )  “ I f  I, b y  m y  deed, fo r  m e and m y  h eirs g ra n t  an 

ann uity to  a  m an  and  th e  h eirs o f  his b o d y  th is o n ly  

ch argeth  m y  p erso n  and con cern eth  n o  lan d n o r sa v o u r- 

eth o f  th e re a lty .”

C o . o n  L i f t . ,  2  a.

(6 )  S o m e o f  th e  d iv ersitie s  b etw een  a  ren t and an 

annuity a re  thus laid  d o w n  in th e 30th C hap, o f  th e D o c -

tor and S t u d e n t : “ E v e r y  rent, be it ren t serv ice , ren t 

ch arge o r ren t seek is g o in g  o u t o f  lan d. A ls o  o f  an an -

nuity th ere lieth  no action  b u t one, a w r it  o f  a n n u ity ; but 

o f a rent the sam e a ctio n  m a y  lie as d oth  o f  lan d. A ls o  an 

ann uity is n e ver tak e n  fo r  assets, becau se it has no fre e -

hold in th e law , n o r sh all it be p u t in e x e cu tio n  upon a 

statute m erch an t, sta tu te  staple, o r  e leg it, as a ren t m a y  
be.”

2 B lk .  C o m . ( C h i t t y ’ s  B d . ) ,  p a g e  40, n o te  3 4 .

( 7 )  “ I f  it be a g re e d  to  be paid  to  th e a n n u itan t and 

his heirs it is a  p erso n al fee  and tra n sm issib le  b y  descent, 

like an estate in fee  fo rfe ita b le  fo r  treason  as a  h ered ita -

ment, and fo r  th at reason  it b elo n g s to  th e class o f  in -

corporeal hered itam en ts. I t  is ch a rg ea b le  upon th e p e r -

son o f  th e g ra n to r , fo r  i f  the g ra n to r  w a s m ad e c h a rg e -

able upon land it w o u ld  then becom e a ren t c h a rg e  and  

descend to  th e h eirs as real p rop erty . U n le ss  the g ra n -
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to r g ra n ts  th e a n n u ity  fo r  h im se lf and his h eirs, th e heirs 

o f  th e g ra n to r  a re  not bound, fo r  the la w  presu m es b y  

th e o m ission  to  n am e them  th at he d id n ’ t intend to  in-

clude them  in the o b lig a tio n , 

y  K e n t ’ s  C o m ., 4 60 .

II.

T h e  d efen d an t, M a y  S teelm an , tak es issu e w ith  the 

co n clu sio n  o f  the learn ed  V ic e  C h a n ce llo r, “ T h a t  the 

“ reten tion  o f  co m p la in a n t’s b ill depends upon th e ch a r-

a c t e r  o f  th e b eq u est; i f  th ere is an a n n u ity  the d efen d - 

“ a n t has o n ly  received  w h a t she w a s en titled  to, and the 

“ com p lain an t w o u ld  then h a v e  no sta n d in g  in  th is co u rt.”

( 1 )  F o r  th e sa k e  o f  a rg u m e n t m y  clien t m a y  adm it 

th is to  be an a n n u ity  and still h a v e  th e r ig h t  to  h a v e  the 

co m p la in a n t’s b ill retain ed.

( 2 )  I f  th e beq uest be m e re ly  in th e fo rm  o f  an a n -

n u ity  the first p a ym en t w ill be due a t th e  end o f  th e  y e a r  

a fte r  the te sta to r ’s death . “ B u t i f  th e d isp o sitio n  be o f  

a sum  o f  m o n ey  and the in terest o f  it is g iv e n  as an an -

n u ity  to  th e an n u itan t fo r  life , th e first p a ym en t w ill not 

a ccru e  b e fo re  th e e x p ira tio n  o f  th e secon d  y e a r  a fte r  the 

d eath  o f  th e te sta to r .”  T h e  a n n u ity  b e in g  g iv e n  in the 

fo rm  o f  in terest upon a  g ro ss  su m  o f  m on ey  to  be taken  

o u t o f  th e assets, as a n y  o th er le g a c y  w h ich  does n o t c a r r y  

in terest u n til th e  end o f  th e y e a r  a fte r  te s ta to r ’s d ecease,
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cannot be p a ya b le  soon er th an  th e fu n d  prod u ces the 

m eans fo r  th at purpose.

1  R o p . on  L e g . ,  ¿*77.

G ib s o n  v s . B o t t . ,  7  V e s e y , 9 6 .

2  R o p . o n  L e g . ,  1 3 2 4 .

III.

A p p r o p r ia t io n  o p  Le g a c i e s .

T h e  p ractice  ex isted  in the E n g lis h  C o u rt  o f  C h a n ce ry , 

w here lega tees w e re  n o t en titled  to  the p rin cip al o f  th eir  

legacies, y e t w h e re  leg a cies w e re  not ch a rg e d  on real 

estate, to  h a v e  th ose leg a cies e ith er a p p rop riated  o r  se-

cured, a c c o rd in g  to  circu m stan ces. W h e r e  the testa to r  

d irected  th e ap p rop riatio n  and th e  execu to rs fa ile d  to  e x -

ercise it, th e E n g lis h  C o u rt  o f  C h a n ce ry , in c o n fo rm ity  

w ith  its e a r ly  p ractice, d id  d irect th e a p p ro p riatio n  b y  

the p u rch ase o f  con sols and  n o t b y  th e  ap p rop riatio n  o f  

a specific p a rt o f  th e assets in species.

1  R o p . on  L e g . ,  9 3 1 ,  9 3 2 , 9 3 7 , 9 4 6 .

P r e n d e r g a s t  v s. L u s h in g to n ,  5  H a r e , 1 7 1 .

A b r a h a m  v s. H o ld e r n e s s , 6  J u r ., 290.

( 2 )  W h e n  the a p p ro p riatio n  is on ce d u ly  m ade w h eth er 

b y  d irectio n  o f  th e C o u rt  o r  b y  th e ex e cu to rs  o r tru stees 

in  p ais, a c c o rd in g  to  the ru les o f  th e C o u rt, th e legatees 

entitled to  the le g a c y  fo r  w h ich  the a p p ro p riatio n  w a s 

m ade m ust tak e  it su b je ct to  its chances o f  flu ctuation .

1  R o p . on  L e g . ,  9 4 2 .

O r r  v s. M o s e s , 3 2  M e .,  2 8 7 .

N u t t e r  v s. V ic k e r y , 6 4  M e . ,  4 90 .
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It  is a 'm a tte r  o f  serio u s im p ortan ce to  M a y  S tee lm an  

th a t the r ig h t o f  M rs. W h e a to n  shall not ex te n d  b eyo n d  

th e fu n d  itse lf  in vested  to  secu re M rs. W h e a to n ’s life  

estate  therein . I f  th is fu n d  sh o u ld  be lost b y  fa ilu re  o f  a ll 

the m o r tg a g o r s  o f  the m o rtg a g e s  b y  w h ich  th e fu n d  is 

secured , it w o u ld  be a  serio u s loss to  m y  client. U n -

d er the a u th o rity  ab o ve  stated, it sh o u ld  be an d  o u g h t 

to  be a  seriou s loss to  M rs. W h e a to n  also . H e r  in terest 

in the estate  o f  th is testa to r  is lim ited  b y  th e  e x p ress  d i-

rection s o f  th is testa to r  to  the fu n d  in vested  u n d er the 

d irectio n  o f  the testa to r  w ith  the a p p ro v a l o f  the O rp h a n s ’ 

C o u rt  in th e presence o f  M rs. W h e a to n . T h e r e fo r e , 

M a y  S teelm an  has th e r ig h t  in th is case, n o t o n ly  to  the 

fu n d  w h ich  M rs. W h e a to n  is c la im in g  an d  a b o u t the p a y -

m ent o f  w h ich  the co m p la in a n t is in doubt, b u t she has 

the r ig h t to  h a ve  M rs. W h e a to n ’s in terest lim ited  to  the 

fu n d  a p p ro p riated  a c c o rd in g  to  the p ractice  o f  the C o u rt  

o f  C h a n c e ry  fo r  the beq uest o f  M rs. W h e a to n .

I V .

A  bill o f  in terp lead er can n ot be su sta in ed  w h e re  it 

ap p ears fro m  the b ill itse lf th at th ere ca n  be no d ou b t as 

to  w h ich  o f  the d efen d a n ts is en titled  to  the debt o r  d u ty  

claim ed.

H o p p in g e r  v s. O ’ D o n n e ll , 1 6  R .  /., 4 1 7 ;  1 6  A t l .  R „  

7H-
N a s s a u  B a n k  v s. Y a n d e s , 4 4  H u n .,  55 .

T h e  d efen d an t, M a y  S teelm an , is en titled  to  h a ve  the 

fu n d  cla im ed  b y  M rs. W h e a to n  retain ed.
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V .

“ W h ile  the su it co n te stin g  th e  w ill w a s u n determ in ed, 

the e x e cu trix  cou ld  not c a r ry  in to  e ffect th e p ro v isio n s o f  

the w ill ( lo o k in g  to  th e in vestm en t o f  the fu n d  on  w h ich  

interest w as to  a ccru e ) an d  co u ld  n o t th e re fo re  be in d e-

fau lt to the legatees. In te rest sh ou ld  h a ve  been a llo w ed  

only fro m  the tim e the su it to  co n test th e w ill w a s  d is-

m issed, and not fro m  the d ate  o f  th e first a n n u al settle-

ment.

S ta te  v s. A d a m s , 7 1  M o .,  6 2 2 .

W h ere  one species o f  p ro p e rty  is d irected  to  be co n -

verted  in to  an oth er, th ere it has been sa id  “ to  be co n sis-

tent w ith  the w ill o f  the testa to r, to  co n sid er th e life  in ter-

est as co m m en cin g  w h en  th e co n v ersa tio n  tak es place, o r 

the investm ent is m a d e.”

F o s te r  v s. W e tm o r e , 1 4  N .  Y .  S u p .,  1 9 4 , 1 9 6 .

In  W illia m s o n  v s. W illia m s o n , 6  P a ig e , 2 9 8 -3 0 5 , th ere 

w as no d irectio n  fo r  the co n v ersio n  o f  the fu n d  o r  fo r  the 

investm ent th e re o f in  a n y  p a rticu la r  m an ner, b e fo re  the 

rig h t o f  the w id o w  to  th e use th e re o f w a s to  com m ence. 

H ence it w a s held  th a t th e w id o w ’s r ig h t  to  in terest co m -

m enced at once.

P e r  W a lw o r th , C . ,  1 8 3 7 .

V I .

T o  the rule th at in terest b eg in s  on  a le g a c y  one y e a r  

a fter the te sta to r ’s death , an  excep tio n  is m ad e in fa v o r  

o f  the ch ildren  o f  th e testato r. T h e y  a re  en titled  to  sup-
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p o rt b y  th e testato r, an d  in terest on  le g a c ie s  to  th em  be-

g in s  on  the d eath  o f  th e testato r. T h is  ex ce p tio n  is not 

exten d ed  to  the te s ta to r ’s wife^ n a tu ra l ch ild , g ra n d ch ild  

o r  niece, a ll o f  w h o m  are  co n sid ered  as s tra n g e rs  to  the 

testato r.

2  R o p . o n  L e g . ,  1 2 / 1 .

R e s p e c tfu lly  subm itted,

H E R B E R T  A .  D R A K E ,

O f  C o u n se l w ith  the. D e fe n d a n t, M a y  S teelm an .
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New Jersey Court of Errors and Appeals
Da n i e l  St ee l ma n ,. Executor/

C o m p la m a m t - A p p e l la n t ,

a n d

A r a b e l l a  W heaton , e t  a t ,
D e f e n d a n t s - R e s p o n d e n t s .

B R I E F  O F  A R A B E L L A  W H E A T O N .

The respondent prays for the affirmance of the de-
cree of the chancellor, made in the above cause, dated 
the second day of April, 1907, and entered in the 
Court of Chancery dismissing the complainant’s ori-
ginal bill.

Counsel refers to the opinion of the vice-chancellor 
in this case as being the clearest possible statement of 
the law and in addition urges:

First. The simple statement of want of equity was 
in this case a sufficient specification of the grounds 
for moving to strike out the complainant’s bill. The 
rule requiring every demurrant to distinctly specify 
the grounds of his demurrer was passed for the pur-
pose of securing greater fairness in the discussion 
of questions arising on general demurrer than could 
be had under the old practice. Its main purpose was 
to point out to the opposite party the grounds on 
which the statement of his case would be attacked 
by the demurrer. This purpose is satisfied in a case 
of this kind by a simple statement of want of equity 
where it appears to the court on looking at complain-
ant’s bill that his right to relief is doubtful or un-
certain, or that his equity is not obvious at first

On Appeal 
from
Chancery.
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sight. The mere statement in the demurrer that the 
bill does not set forth any cause for equitable relief 
is a “ specification” of a ground of demurrer within 
the meaning of the rule, and under such statement 
the demurrant may raise all objections to the com-
plainant’s case on the merits as are reasonably ap-
parent upon a perusal of the bill and demurrer.

E s s e x  P w p e r  C o .  vs. G r e a e e n ,  18 Stew. 504.
P a r k e r  vs. S t e v e n s ,  16 Dick. 163.

D e m u r e s t  vs. T e r h i m e ,  17 Dick. 666.

S e c o n d .  The appellant has no standing whatever 
in a court of equity to restrain the respondent’s suit 
at law, to recover the three quarterly payments of 
$300 each, which have accrued since the will was ad-
mitted to probate May 16, 1906. There is no doubt 
that a Court of Chancery has power, to restrain an 
action begun in a court of law. But it is well settled 
that where a suit at lawT has been commenced and 
the defense at law is complete, then the Court of 
Chancery will refuse to take jurisdiction. Also where 
the defense is of a character plain and palpable, as it 
is in this case, and within the command of the party 
at any time, then a chancellor ought not encourage 
a resort to an expensive litigation in a court of equity.

C o r n i s h  vs. B r y a n ,  2  Stock., 146.
And as was said by vice-chancellor Van Fleet in 

a case decided in 1892, C h a s e  vs. C h a s e ,  5 Dick., 143, 
147:— “ Indeed there is no reason for a change in 
such a case, for justice may be fully and completely 
done in the tribunal having priority of jurisdiction. 
If under such circumstances, a change were madey 
the obvious effect of it would be to allow the com-
plainant capriciously to oust the court, having right-
ful prior jurisdiction and to select his own tribunal 
simply for the purpose of prolonging the litigation
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at a g r e a t ly  'i n c r e a s e d  e x p e n s e .  If the defense is 
equally available in a court of law, either by applica-
tion to the court in which the judgment is rendered, 
or by appeal and no special ground exists growing 
out of fraud or accident, equity will not interfere; 
and to warrant relief in equity against a suit at law, 
it must be shown not only that injustice would be 
done, but that the defendant was not guilty of laches 
about his defense.

Bispham’s Equity page 567.

T h ir d .  Under the will of the testator, the respon-
dent is entitled to an annuity of $1200, annually, pay-
able quarterly, is we think too clear to admit of doubt. 
It was held by his honor, the vice-chancellor in up-
holding respondent’s motion to dismiss appellant’s 
bill, and we contend this opinion is not only upheld 
by the great weight of authority but is the only rea-
sonable and satisfactory interpretation that can be 
placed upon it. The gift is a yearly payment (payable 
quarterly) of a certain sum of money directed to be 
paid absolutely without any contingency, and the di-
rection to the executor to invest in good and sufficient 
security so much of the estate as will bear this amount 
is merely a wise provision on part of the testator to 
secure the. payment of the annuity.

I n  a d d i t i o n  t o  t h e  a u t h o r i t i e s  u p o n  t h i s  p o i n t  c i t e d  

by th e  v ic e  c h a n c e l lo r , to wit, may be added the follow-
ing, viz: A provision in a will for the payment of five 
hundred dollars per year for ten years to B, in equal 
quarterly installments, is an annuity contingent on 
B’s life and not a legacy of five thousand dollars, 
payable in installments.

B a t e s  vs. B a r r y , 125 Mass. 83.
A gift of the sum of $170 to be allowed and paid to 

a son until he shall arrive at the age of twenty-one
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years, is an annuity, and not a gross sum to be paid 
in distributive portions.

B e r r y  vs. H e a d i n g t o n ,  3 J. J. Marsh (Ky) 315.
In S t e p h e n s  E x e c u t o r s  vs. H i l n o r ,  9 C. E. Gr. Eq. 

358, it was said that a bequest of “an am 
nuity or yearly sum of $300 td be paid year-
ly and every year, for fifteen years from and after my 
decease,” is an annuity for years; while a bequest of 
“ the sum of $500, payable in sums of $100 yearly” is 
not an annuity,

Again in W e l s h  vs. B r o w n ,  14 Yr., 37, 42 the court 
defined an annuity to be “a yearly payment of a cer-
tain sum of money,’*

In W h i t s o n  vs. W h i t s o n ,  53 N. Y. 479, it was said 
“ there is a distinction between the income of a fund 
and an annuity, the former embraces only the net 
profits after deducting all necessary expenses; the 
latter is a fixed amount directed to be paid absolutely, 
without contingency.” We therefore contend the gift 
under this will was an annuity and not an ordinary 
legacy.

F o u r t h . This being so the respondent was entitled 
to her share under the will, and this sum of $1200 be-
ing an annuity bequeathed, it began from the death of 
the testator and the first payment became due in one 
year thereafter (in this case in three months there-
after) being the first quarter as per bill.

3 Redfield on Wills, 184.
So that the respondent has received no more than 

she was justly entitled to under the will and the com-
plainant has therefore no equitable ground for relief 
by a bill of this nature.

B e s i d e s  t h e  O r p h a n s •? C o u r t  o f  C a p e  M a y  C o u n t y  d i -

r e c t e d  b y  a  n u m b e r  o f  o r d e r s  t h e  p a y m e n t s  a n d  t h e r e -

f o r e  t h e  q u e s t i o n  a s  t o  t h e  p r o p r i e t y  o f  t h e  a d m in -
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i st r at o r p e n d e n t e lif e p a y i n g t h e s e q u a r t e r l y i n ~  

st all m e nt s u p t o t h e t i m e t h e w ill w h s  p r o b a t e d, h a s 

al r e a d y b e e n p a s s e d u p o n b y t h e p r o p e r t ri b u n al,  

n a m el y,  t h e O r p h a n s C o u r t o f t h e C o u n t y of C a p e 

M a y, w h o s e o r d e r s h a v e n o t b e e n a p p e al e d f r o m,  a n d' 

■ c a n n ot b e i n q ui r e d i n t o i n t hi s a c ti o n. A s t o t h e p a y-

m e n t s, w hi c h h a v e a c c u r e d si n c e t h e d a t e o f p r o b a ti o n, 

M a y 1 6, 1 9 0 6, t h e s e a r e j u s tl y d u e a n d o wi n g t o t h e 

r e s p o n d e n t a n d w h a t e v e r m o n e y s m a y h a v e b e e n p ai d 

p r i o r t o  t h at d at e, f o r m n o e q ui t a bl e g r o u n d u p o n 

w h i c h t h e c o m pl ai n a n t, a s e x e c u t o r u n d e r t hi s will, 

c a n s u c c e s sf ull y c o n t e s t i n a C o u r t o f E q ui t y t h e p a y-

m e n t o f t h e s e a n n uiti e s. T h e c o u r t will o b s e r v e t h e 

o r d e r s w e r e e nt e r e d i n t h e O r p h a n s’ C o u r t b y c o n s e n t  

o f a ll p a r ti e s i n i nt e r e st.

W e t h e r ef o r e p r a y t h e c o u r t t h a t t h e d e c r e e of t h e 

C o u r t of C h a n c e r y b e affi r m e d wi t h c o st s.

B L E A K L Y & S T O O K W E L L, 

G E O R G E H. P E I R C E, 

S o l i c i t o r s  o f D e f e n d a n t .  

G I L B E R T C O L L I N S, 

o f C o u n s e l.

«
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IN CHANCERY OF NEW JERSEY.

T o  his Honor William J. Magic, Chancellor:

H u m b ly  co m p lain in g , sh o w e th  u n to  y o u r  H o n o r, y o u r  
orator, D a n ie l S teelm an , ex e cu to r  o f  the last w ill  and 
testam ent o f  P h ilip  M . W h e a to n , deceased, late o f  O cea n  
C ity, co u n ty  o f  C a p e  M a y , in th is S t a t e , . th at the said  
P hilip  M . W h e a to n  d ep arted  th is life  a t O ce a n  C ity  
aforesaid  on  the nin eteenth  d a y  o f  June, in the y e a r  o f  
our L o rd  one th ou san d  nine h u n d red  an d  tw o , h a v in g  
first m ade and- execu ted  h is last w ill an d  testam en t in 
due fo rm  o f  law , as fo l lo w s :

I, P h ilip  M . W h e a to n , o f  the c ity  o f  O cea n  C ity  and 
county o f  C ap e M a y , an d  S ta te  o f  N e w  Jersey , b e in g  o f  
sound and d isp o sin g  m in d  an d  m em o ry, do m ake, pub- 2 0  
lish and d eclare th is  as an d  fo r  m y  last w ill a n d  testa -
m ent :

I d irect m y  execu to r, h ere in a fte r  nam ed, to  p a y  all m y  
ju st debts arid fu n era l exp en ses as so o n  as th e sam e can 
convenien tly  be done a fte r  m y  decease.

I g iv e , devise and beq ueath  the house an d  lot an d  fu r -
niture w h ere  I n o w  reside, N o . 820 C e n tra l aven ue, 
O cean C ity , N e w  Jersey , to  m y  w ife , A r a b e lla  W h e a to n  
d urin g  her n a tu ra l l i fe ;  and upon h er decease o r  upon 
m y decease, i f  I sh ou ld  su rv iv e  m y  said  w ife , I g iv e , 3 0  
devise and bequeath  the h ouse and  lot and  fu rn itu re  N o .
820 C en tra l aven ue, O cea n  C ity , N e w  Jersey , to  m y  
daughter, M a y  Steelm an , i f  she be l iv in g ;  an d  i f  m y  
daughter, M a y  Steelm an , be not liv in g  a t the tim e o f  m y  
w ife ’s decease, o r a t the tim e o f  m y  decease, if  I should  
survive m y w ife , I g iv e , d evise  an d  b eq ueath  the house 
and lot and fu rn itu re  N o . 820 C en tra l aven ue, O cea n



2

C ity , N e w  Jersey , to  the issue liv in g  o f  m y  said  d au gh ter, 
and i f  m y  said  d a u g h ter, M a y  S teelm an , be not liv in g , 
n o r th ere be n ot a n y  issue o f  m y  sa id  d a u g h te r  liv in g  
at the tim e o f  m y  w ife ’s decease, o r  at th e tim e o f  m y 
decease i f  I sh o u ld  su rv iv e  m y  w ife , I g iv e , d evise  and 
b eq ueath  the house a n d  lo t and fu rn itu re , N o . 820 C en -
tra l aven ue, O cea n  C ity , N e w  Jersey , to  m y  niece Julia  
G o d fr e y ;  to  m y  niece, P r is c illa  C o d d in g to n ; to  m y  niece, 
R a ch e l S m ith ; to  m y  niece, M ir ia m  D o u g la s s ;  to  m y 
niece, E m m a  S m it h ; to  m y  niece, L a u r a  S t e e l ; to  m y 
nephew , C la r k  P . S m it h ; to  m y  nephew , D a n ie l S m ith ; 
to  m y  nephew , F r a n k  P a r k e r ;  to  m y  n ep h ew , T h o m a s 
P a r k e r ;  sh are an d  sh are a like , th eir  h eirs an d  assign s 
fo re v e r.

I h ereb y  in stru ct, a u th o rize  and em p o w er m y  execu tor, 
h e re in a fte r  nam ed, as soon  as it is co n ven ien t a fte r  m y 
decease to  in vest a sufficient sum. o r  sum s o f  m o n ey  o f 
m y  estate, w ith  g o o d  an d  sufficient se cu rity  an d  a p p roved  
b y  the O rp h a n s ’ C o u rt  o f  th e co u n ty  in w h ich  th is w ill 
is p rob ated , w h ich  w ill b ear tw e lv e  h u n d red  ($ 1,2 0 0 ) 
d o llars in terest a n n u a lly ; and th is sum  o f  tw e lv e  hundred 
($ 1 ,2 0 0 ) d o lla rs  I g iv e  and. b eq ueath  to  m y  w ife , A r a -
b ella  W h e a to n , d u r in g  h er n a tu ra l life , and  i f  she a ga in  
does not m a r r y ;  w h ich  sum  o f  tw e lv e  h u n d red  ($ 1,2 0 0 ) 
d o lla rs  is to  be p aid  a n n u a lly  to  m y  sa id  w ife , b y  m y 
e x e c u to r ,.in  p aym en ts q u a rte r ly  o f  th ree h u n d red  ($30 0) 
d o lla rs  e a c h ; an d  upon h er decease, o r  u pon h er a g a in  
m a r r y in g , o r  u pon m y  decease, i f  I sh o u ld  su rv iv e  m y 
sa id  w ife , I g iv e  an d  b eq ueath  the sum  o r  sum s o f  m on ey, 
w h ich  m y  e x e c u to r  is a u th o rize d  to  in vest fo r  the use 

3 0  o f  m y  w ife , to  m y  d a u g h te r , M a y  S teelm an , if  she be 
l iv i n g ; an d  i f  m y  sa id  d a u g h te r  be n o t l iv in g  at the 
tim e o f  m y  w ife ’s decease, o r  a t the tim e o f  m y  w ife  
a g a in  m a rry in g , o r  a t th e tim e o f  m y  decease, i f  I should  
su rv iv e  m y  w ife , I g iv e  and  b eq ueath  the sum  o r  sum s o f  
m o n e y 'w h ic h  m y  e x e c u to r  is a u th o rize d  to  in v est fo r  the 
use o f  m y  w ife , to  the issue l iv in g  o f  m y  sa id  d a u g h ter  ;
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and if  m y said  d a u g h ter, M a y  S teelm an , be n ot liv in g , 
nor there be not l iv in g  a n y  issue o f  m y  sa id  d a u g h te r  at 
the tim e o f  m y  w ife ’s decease, o r  a t th e tim e m y  w ife  
again m arries, o r at the tim e o f  m y  d ecease, i f  I su rv iv e  
m y w ife , then I  b eq ueath  th e sum  o r  sum s o f  m on ey  
which m y  ex e cu to r  is a u th o rized  to  in vest fo r  the use 
o f m y w ife  to  m y  niece, J u lia  G o d fr e y ;  to  m y  niece, 
P riscilla  C o d d in g to n ; to  m y  niece, R a ch el S m ith ; to  m y  
niece, M iria m  D o u g la s s ;  to  m y  niece, E m m a  S m ith ; to  
m y niece, L a u r a  S t e e l ; to  m y  nephew , C la r k  P . S m it h ; -^0 
to m y nephew , D a n ie l S m ith ; to  m y  n ephew , F ra n k  
P arker, and to  m y  n ephew , T h o m a s  P a r k e r , sh a re  and  
share a like to  th eir  o w n  p rop er use, benefit an d  b eh o o f 
forever.

I g iv e  and b eq ueath  to  th e tru stees o f  th e F ir s t  
M ethodist E p isco p a l C h u rch  o f  O cea n  C ity , N e w  J e rse y , 
the sum  o f  tw o  th ou san d  ($ 2,0 0 0 ) d ollars, w h ich  sum  
the said trustees are to  in vest w ith  g o o d  and  sufficient se-
curity, and the in terest o f  an d  fro m  such  in vestm en t is to  
be paid an n u a lly  to  th e p a sto r ap p oin ted  to  the said  O cea n  
C ity  C h u rch  b y  the N e w  J e rse y  M eth o d ist E p isco p a l ' 
C onference as sa lary .

I g iv e  and b eq ueath  to  the tru stees o f  the T u c k a h o e  
M ethodist E p isco p a l C h u rch  o f  T u c k a h o e , N e w  Jersey , 
the sum  o f  tw o  th ou san d  ($ 2,0 0 0 ) d o llars, w h ich  sum  
said trustees are  to  in vest w ith  g o o d  an d  sufficient se-
curity, and the in terest o f  an d  fro m  such in vestm en t is 
to be paid a n n u a lly  to  the p a sto r ap p oin ted  to  th e said  
T u ckah oe M eth o d ist E p isc o p a l C h u rch  b y  th e N e w  Jer-
sey M eth od ist E p isco p a l C o n fe re n ce  as sa lary .
• A n d  it is fu rth e r  m y  w ill th a t i f  e ith er th e F irs t  3 0  

M ethodist E p isco p a l C h u rch  o f  O cea n  C ity , N e w  J ersey , 
or the M eth o d ist E p isc o p a l C h u rch  o f  T u ck a h o e , N e w  
Jersey, should  w ith d ra w , se ver  its con n ection s o r  in a n y  
w ay  cease to  be a  m em ber o f  th e sa id  N e w  J e rse y  M e th -
odist E p iscop al C o n fere n ce , th en  th e sum  o f  m on ey  
($2,000) intrusted  to  the tru stees o f  such C h u rch  so w ith -
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d ra w in g , se v e r in g  its con n ection s o r ce a s in g  to  be a 
m em ber o f  said  N e w  J e rse y  C o n fe re n ce , I g iv e  and be-
queath  to  th e P re a c h e r s ’ A id  S o c ie ty  o f  th e said  N e w  
J e rse y  C o n fere n ce , to  be b y  th em  in vested  w ith  good  
an d  sufficient se cu rity , an d  the in terest o f  and  fro m  such 
in vestm en t to  be p aid  to  the g e n e ra l fu n d  fo r  the sup-
p o rt o f  the S u p era n n u a ted  P re a ch e rs  o f  th e N e w  Jersey  
C o n fere n ce . A n d  it is fu rth e r  m y  w ill th at i f  e ith er the 
said  O cea n  C ity  C h u rch  o r  th e sa id  T u c k a h o e  C h u rch , 
w h ile  a  m em ber o f  the N e w  J e rse y  C o n fe re n ce , should 
be w ith o u t a  p asto r, then th e in terest o f  the m on ey 
($ 2,0 0 0 ) in tru sted  to  the tru stees o f  such ch u rch  shall 
be p aid  to  th e g e n e ra l fu n d  fo r  the su p p ort o f  the S u p er-
an n uated  P re a ch e rs  o f  th e N e w  J e rse y  M e th o d ist C o n -
feren ce.

I h ereb y  in stru ct m y  ex e cu to r , h e re in a fte r  nam ed, to 
p a y  to  th e  tru stees o f  th e T u c k a h o e  M eth o d ist E p iscop al 
C h u rch  the sum  o f  five h u n d red  ($ 50 0 ) d o llars, w h ich  
sum  is to be in vested  b y  said  tru stees w ith  g o o d  and 
sufficient se cu rity , and the in terest o f  and fro m  such in-

2 0  vestm en t is to  be used fo r  th e  c a re -ta k in g , re p a ir in g  and 
im p ro v in g  o f  m y  b u r y in g  lot, in th e  T u c k a h o e  C em etery  
o f  T u ck a h o e , N e w  Jersey.

I h ereb y  in stru ct m y  e x e cu to r , h e re in a fte r  nam ed, to 
p a y  to  th e  tru stees o f  the T u c k a h o e  C em etery , w h ere  m y 
b u r y in g  lo t is situ ated , th e sum  o f  five h u n d red  ($500) 
d ollars, w h ich  sum  is to  be in vested  b y  said  tru stees, w ith  
g o o d  and sufficient secu rity , and th e in terest o f  and  fro m  
such  in vestm en t is to  be used in re p a ir in g  th e fen ce and 
fe n cin g  w h ich  encloses the said  cem etery.

3 0  I h ereb y  a u th o rize  m y  ex e cu to r , h e re in a fte r  nam ed, to 
g iv e  to  H a r r y  S . D o u g la ss  a cred it o f  five h u n d red  ($500) 
d o llars on  a certain  bond and o b lig a tio n  b e a r in g  date 
N o v e m b e r  25th , e ig h teen  h u n d red  and n in e ty-six , i f  there 
sh o u ld  be due m e, at th e tim e o f  m y  d ecease, on th e said 
bond and o b lig a tio n , five h u n d red  ($ 5 0 0 ) o r  m o re ; and 
i f  at the tim e o f  m y  d ecease the said  bond and o b lig a tio n
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be not paid  in fu ll and th ere  be less th an  five hun d red  
($500) d ollars due m e on said  bond and o b lig a tio n , then 
and in such case I a u th o rize  m y  e x e cu to r  to  g iv e  to  the 
said H a r r y  S'. D o u g la ss  cred it on th e  said  bond fo r  the 
balance th at m a y  be due me.

I g iv e  and b eq ueath  to  m y  niece, M ir ia m  D o u g la ss , 
the d ifferen ce b etw een  one th ou san d  ($ 1,0 0 0 ) d o llars 
and th e cred it w h ich  m y  e x e cu to r  is a u th o rized  to  g iv e  
H a r ry  S . D o u g la ss  on a certain  bond and o b lig a tio n , 
bearin g d ate  N o v e m b e r  tw en ty -fifth , e ig h teen  h u n d red  
and n in ety-six , i f  sa id  bon d  and  o b lig a tio n  is n o t p aid  in 
fu ll at the tim e o f  m y  d e c e a se ; and  i f  said  bond and o b li-
gation  is paid  in fu ll at th e tim e o f  m y  decease, then I 
g iv e  and b eq uqeath  to  m y  niece, M ir ia m  D o u g la ss , the 
sum  o f  one th o u s a n d d o lla r s  ($ 1 ,0 0 0 ).

I h ereb y a u th o rize  m y  e x e cu to r, h e re in a fte r  nam ed, to  
g iv e  to  K a te  H . S m ith , o f  A tla n tic  C ity , N e w  Jersey , a 
credit o f  one th ou san d  d o llars on a certa in  bond and o b li-
gation , b e a rin g  d ate  N o v e m b e r  first, e ig h teen  h u n d red  
and eig h ty-n in e, i f  th ere should  be due m e a t th e  tim e ^  
o f m y decease on the said  bond and o b lig a tio n  one thous- 
and ($ 1,0 0 0 ) d ollars o r  m o re ; and i f  at the tim e o f  m y  
decease the sa id  bond and o b lig a tio n  be n o t paid  in fu ll 
and th ere be less th an  one th ou san d  $ 1,0 0 0 ) d o llars due 
m e on said  bond and o b lig a tio n , then  and in such  'case I 
auth orize  m y  e x e c u to r  to  g iv e  to  th e said  K a te  H . S m ith  
credit on the said  bond fo r  th e b alan ce  th at m a y  be due 
me.

I g iv e  and beq ueath  to  m y  nephew , C la r k  P . S m ith , the 
difference b etw een  one th ou san d  ($ 1,0 0 0 ) d o llars and 
the cred it w h ich  m y e x e c u to r  is a u th o rized  to  g iv e  K a te  
H . Sm ith , o f  A tla n tic  C ity , N e w  Jersey , on a certa in  
bond and o b lig a tio n , b e a rin g  d ate  N o v e m b e r first, e ig h -
teen h undred  and  e ig h ty-n in e , i f  sa id  bond and  o b lig a -
tion is n o t paid  in fu ll at th e tim e o f  m y  d e c e a se ; and 
if  at the tim e o f  m y  decease the sa id  bond and o b lig a -
tion is paid  in fu ll I g iv e  and beq ueath  to  m y  said
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nephew , C la r k  P . S m ith , th e  sum  o f  one thousan d  
($ 1,0 0 0 ) d ollars.

I g iv e  and beq ueath  to  m y  niece, P h eb e M a y  B ro o k s, 
the sum  o f  one th ou san d  ($ 1,0 0 0 ) d o lla rs ; to  m y  niece, 
P r is c illa  C o d d in g to n , th e sum  o f  one th ou san d  ($ 1,0 0 0 ) 
d o lla r s ; to  m y  niece, L a u r a  S teel, th e sum  o f  on e th o u s-
and ($ 1,0 0 0 ) d o lla rs ; to  m y  niece, E m m a  S m ith , the sum  
o f  one th ou san d  ($ 1,0 0 0 ) d o lla r s ; to  m y  niece, R a ch el 
S m ith , th e sum  o f  one th ou san d  ($ 1,0 0 0 ) d o lla rs ; to  m y 
niece, Ju lia  G o d fre y , th e sum  o f  on e th ou san d  ($ 1,0 0 0 ) 
d o lla rs ; to  m y  nephew , F r a n k  P a r k e r , th e sum  o f  one 
th ou san d  ($ 1,0 0 0 ) d o lla rs ; to  m y  n ep h ew , T h o m a s  P a r -
ker, the sum  o f  one th ou san d  ($ 1,0 0 0 ) d o lla r s ; to  m y 
nephew , D a n ie l S m ith , th e sum  o f  one th ou san d  ($ 1,0 0 0 ) 
d o lla r s ; to  Jo h n  C h am p io n , o f  P o r t  R ich m o n d , th e  sum  
o f  one th ou san d  ($ 1,0 0 0 ) d o lla r s ; to  m y  frien d , Sa m u el 
H . H an n , o f  C am den , N e w  Jersey , th e sum  o f  on e th o u s-
and ($ 1,0 0 0 ) d o lla rs ; to  m y  frien d , F r a n k  S tiles , o f  
P o r t  R ich m o n d , th e sum  o f  five h u n d red  ($ 5 0 0 ) d ollars, 

0 q  to  th e ir  o w n  p rop er use, benefit and b eh o o f fo re v e r .
A l l  the rest, resid u e and rem ain d er o f , m y  estate, real, 

p erson al and  m ixe d , w h a tso e v e r  and w h ereso ever, a fte r  
th e p ro v isio n s o f  this, m y  w ill, a re  ca rried  o u t and the 
leg a cies a re  paid , I g iv e , d evise  and b eq ueath  to  m y 
d a u g h ter, M a y  Steelm an , i f  she be liv in g s  an d  i f  m y  
d a u g h te r , M a y  Steelm an , be not l iv in g  a t th e tim e o f  m y 
decease, then I g iv e , d evise  and  b eq ueath  a ll th e rest o f  
m y  estate, real, p erson al and m ixed , a fte r  the p ro v isio n s 
o f  th is, m y  w ill, a re  ca rried  o u t and  th e leg a cies a re  paid, 
to  th e issue l iv in g  o f  m y  d a u g h te r , M a y  S teelm an , and 
i f  m y  d au g h ter, M a y  Steelm an , is n o t l iv in g  n o r th ere 
be n o t liv in g  a n y  issu e o f  m y  d a u g h ter, M a y  Steelm an , 
a t the tim e o f  m y  decease, then and  in such ca se  I g iv e , 
d ev ise  and b eq ueath  a ll the rest, resid u e and rem ain d er 
o f  m y  estate, a fte r  th e  p ro v isio n s o f  th is, m y  w ill, are 
ca rried  o u t and the leg a cies a re  paid , to  J u lia  G o d fre y , 
P r is c illa  C o d d in g to n , E m m a  S m ith , L a u r a  S teel, M ir ia m
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D o u glass, R a ch e l S m ith , F r a n k  P a r k e r , T h o m a s  P a r -
ker, C la rk  P . S m ith  and  D a n ie l S m ith , sh a re  an d  sh are 
alike, th eir  h eirs and a ss ig n s fo rever.

I h ereby appoin t D a n ie l S teelm an  e x e c u to r  o f  this, m y 
last w ill and testam ent, h ereb y r e v o k in g  a n y  and all o th er 
w ills b y  m e at a n y  tim e m ade.

In  w itn ess w h e re o f, I h a v e  h ereu n to  set m y  han d  and 
seal this fifteen th  d a y  o f  N o ve m b er, in the y e a r  o f  o u r 
F o rd  nineteen h un dred.

( S ig n e d )  P H I L I P  M . W H E A T O N .  1 0

S ign ed , sealed, published  and  d eclared  b y  th e  said  
testator as and fo r  h is last w ill and testam en t, in th e p res-
ence o f us, and each o f  us, w h o , in h is p resence and in the 
presence o f  each and b y  h is request, subscribed  o u r nam es 
as w itnesses h ereu n to  at the end o f  h is w ill.

W itn e s s e s :

Y o ung s  Co r so n,
O cea n  C ity , N . J.

Ch ar g e s  P. La k e , « 0
O cea n  C ity , N . J.

2. A n d  y o u r  o ra to r  fu rth e r  sh o w s u n to  y o u r  H o n o r  
that on the tw en ty -sev en th  d a y  o f  June, in the y e a r  o f  
our L o rd  one th ou san d  nine h u n d red  an d  tw o , an d  w ith in  
ten days fro m  an d  a fte r  th e d eath  o f  the said  P h ilip  M . 
W h eato n , his w id o w , A r a b e lla  W h e a to n , filed  a  ca vea t 
again st the p rob ate o f  th e sa id  last w ill an d  testam en t o f  
the said P h ilip  M . W h e a to n , in the office o f  the S u rro -  
gate  o f  the co u n ty  o f  C a p e  M a y  a fo re sa id , an d  th at such 
proceedin gs w e re  h ad  th ereup on  th at th e O rp h a n s ’ C o u rt 
o f the said  co u n ty  o f  C a p e  M a y  d id , on  the e ig h th  d a y  
o f June, in the y e a r  o f  o u r  L o r d  one th ou san d  nine h u n -
dred and fo u r, o rd e r  sa id  last w ill an d  testam en t a d -
m itted to  p fo b a te  and  letters testa m e n ta ry  th ereo n  be 
issued to  y o u r  o ra to r , th e e x e c u to r  th erein ' nam ed.
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3. A n d  y o u r  o ra to r  fu rth e r  sh o w s u n to  y o u r  H o n o r  
th at b e fo re  p rob ate  co u ld  be g ra n te d  p u rsu an t to  said  
o rd e r  o f  the C a p e  M a y  C o u n ty  O rp h a n s ’ C o u rt, an d  on 
the sam e d a y  sa id  o rd e r  w a s m ad e an d  im m ed ia te ly  th ere-
a fte r, in  open co u rt, th e sa id  A r a b e lla  W h e a to n , ca v- 
e a tr ix , presen ted  th ro u g h  h er counsel a  w r itte n  dem an d 
o f  appeal fro m  sa id  o rd er fo r  p rob ate, w h ic h  dem an d 
w a s  filed w ith  th e S u r ro g a te  o f  C a p e M a y  co u n ty, as 
C le rk  o f  the O rp h a n s ’ C o u rt  o f  sa id  co u n ty, a lo n g  w ith  
an d  at th e sam e tim e sa id  o rd er fo r  p rob ate  w a s  filed ; 
th at p rob ate o f  sa id  last w ill  an d  testam en t w a s  not 
g ra n te d  a t th a t tim e n or w e re  letters te sta m e n ta ry  there-o _

'u p o n  g ra n te d  to  y o u r  o ra to r  at th at tim e, b y  reason  o f 
•said dem an d  o r n otice  o f  appeal so filed  as a fo resa id .

4. A n d  y o u r  o ra to r  fu rth e r  sh o w s u n to  y o u r  H o n o r, 
th at p u rsu an t to  said  dem an d o r n o tice  o f  appeal, a p etitio n  
o f  appeal w a s  filed  b y  sa id  A r a b e lla  W h e a to n , c a v e a tr ix , 
in th e P r e r o g a t iv e  C o u rt  o f  th is S ta te , on  th e tw e n ty -  
first d a y  o f  J u n e, in th e y e a r  o f  o u r  L o r d  one th ou san d  
nin e h u n d red  an d  fo u r, to  w h ich  a n sw er w a s  filed  b y

2 0  y o u r  o ra to r  as executor* and. prop on ent, and th e cause 
r e g u la r ly  b ro u g h t on  fo r  a rg u m e n t, w h ereu p o n  th e O r -
d in a ry  o r  S u r ro g a te  G en eral o f  th is S ta te  d id  affirm  the 
o rd er fo r  p rob ate m ad e b y  sa id  O rp h a n s ’ C o u rt  o f  the 
co u n ty  o f  C a p e  M a y , b y  a  decree o r  o rd er b e a r in g  date 
the seven th  d a y  o f  F e b ru a ry , in  the w ear o f  o u r  L o r d  

one th ou san d  nine h u n d red  an d  five.
5. A n d  y o u r  o ra to r  fu rth e r  sh o w s u nto  y o u r  H o n o r, 

th a t im m ed ia te ly  a fte r  sa id  d ecree w a s  m ad e in the P r e -
r o g a tiv e  C o u rt  as a fo re sa id , a ffirm in g  the decree fo r  pro-

i : u  b ate m ade b y  the O rp h a n s ’ C o u rt  o f  the co u n ty  o f  C ap e 
M a y , sa id  A r a b e lla  W h e a to n , c a v e a tr ix , th ro u g h  h er co u n -
sel, filed  in the office o f  the R e g is te r  o f  th e P re r o g a tiv e  
C o u rt  a  n otice o f  appeal to  th e  C o u rt  o f  E r r o r s  and 
A p p e a ls  o f  th is S ta te  an d  a fte rw a r d  filed  in th e office o f  
th e C le r k  o f sa id  C o u rt  o f  E r r o r s  and A p p e a ls  a  p etition  
o f  appeal, to  w h ich  an  a n sw er w a s  filed  b y  v o u r  o ra to r
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as execu tor and prop on ent, and th e m atter  b ro u g h t on 
for a h ea rin g , w h ereu p o n  the C o u rt  o f  E r r o r s  an d  A p -
peals, b y  its decree b e a rin g  d ate  the tw en tie th  d a y  o f  
A p ril, one th ou san d  nine h u n d red  an d  six , affirm ed w ith  
costs the decree o f  th e P r e r o g a tiv e  C o u rt  a ffirm in g  the 
decree o f  the O rp h a n s ’ C o u rt  o f  the co u n ty  o f  C a p e 
M ay, o rd e rin g  sa id  last w ill an d  testam en t be adm itted  
to probate and letters testa m e n ta ry  issued  th ereup on  to 
your o rator, as execu to r.

6. A n d  y o u r  o ra to r  fu rth e r  sh o w s u n to  y o u r  H o n o r, j, q  
that a fte rw a rd s, to  w it, u pon th e s ix teen th  d a y  o f  M a y ,
one thousan d  n in e ' h u n d red  an d  s ix , u pon filin g  in the 
S u rro g a te ’s office o f  the co u n ty  o f  C a p e  M a y  a d u ly  cer-
tified cop y o f  sa id  decree o f  a ffirm an ce o f  th e P re r o g a tiv e  
C ourt, and also  a d u ly  certified  co p y  o f  said  d ecree o f  
affirm ance o f  the C o u rt  o f  E r r o r s  an d  A p p ea ls , an  o rd er 
w as m ade a d m ittin g  said  last w ill and  testam en t to  p ro -
bate, and p rob ate w a s th ereup on  h ad  an d  letters testa -
m entary w e re  th ereu p on  issued  to  y o u r  o ra to r  ‘as the 
execu tor in said  w ill nam ed, w h o  th en  to o k  upon h im -
self the a d m in istra tio n  o f  the estate  o f  said  P h ilip  M .
W h eato n , deceased.

7. A n d  y o u r  o ra to r  fu rth e r  sh o w s u nto  y o u r  H o n o r, 
that the con test o v e r  th e p rob ate o f  the said  last w ill 
and testam ent o f  the sa id  P h ilip  M . W h e a to n , w a s un-
w arranted , d ila to ry  and  v e x a tio u s ; th a t the sa id  A r a -
bella W h e a to n  w e ll k n e w  h er husband to  be com petent
to tran sact busin ess at the tim e he m ad e an d  published  •
his said  last w ill  an d  testa m e n t; th at he w a s  to  h er 
kn o w led ge at th at tim e an d  a fte rw a r d s  e n g a g e d  in the 
transaction o f  im p ortan t busin ess, an d  th a t n o tw ith stan d - 3 0  
in g  the a d verse  d ecision  in the O rp h a n s ’ C o u rt  a n d  in 
the P re ro g a tiv e  C o u rt, she p rosecu ted  h er appeals to  the 
C o u rt o f  last reso rt in th is S ta te , ca u sin g  g re a t  d e la y  
and loss to  the estate, and  re q u irin g  y o u r  o ra to r  to  in-
cur larg e  exp en se in an d  a b o u t th e d efen se  o f  sa id  w ill.
A n d  y o u r  o ra to r  ch a rg e s  th a t th e d e la y  in th e p rob ate  o f

2
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sa id  last w ill and  testam en t, fro m  th e  tim e o f  th e death 
o f  the sa id  P h ilip  M . W h e a to n  on th e nin eteenth  d ay 
o f  June, one th ou san d  nine h u n d red  and tw o , to  th e s ix -
teenth d a y  o f  M a y , one th ou san d  nine h u n d red  an d  six , 
w h en  sa id  w ill w a s  ad m itted  to  p rob ate an d  letters testa-
m e n ta ry  issued  th ere o n  to  y o u r  o ra to r , w a s  cau sed  b y 
th e a ctio n  o f  th e sa id  A r a b e lla  W h e a to n , an d  th at said 

.d e la y  w a s w h o lly  on  a cco u n t th ereo f.
8. A n d  y o u r  o ra to r  fu rth e r  sh o w s u nto  y o u r  H o n o r, 

th at on  th e tw e n ty -th ird  d a y  o f  J u ly , nin eteen hundred 
an d  tw o , th e O rp h a n s ’ C o u rt  o f  th e co u n ty  o f  C a p e M a y  
app oin ted  Ju liu s  W a y , a d m in is tra to r  p e n d e n te  l i fe,  w h o  
th ereu p on  to o k  possession  o f  th e estate  o f  the said 
P h illip  M . W h e a to n , an d  held  the sam e u n til th e prob ate 
o f  the w ill  o f  th e said  P h illip  M . W h e a to n  an d  the issue 
o f  letters testa m e n ta ry  to. y o u r  o ra to r  on  the sixteen th  
d a y  o f  M a y  last past, and th at u n til sa id  last m ention ed  
date, y o u r  o ra to r  had  no p ossession  o f  o r co n tro l over 
a n y  o f  th e secu rities, m on eys, p ro p e rty  o r  o th er assets 
o f  said  estate, an d  co u ld  n o t set a p art o r  in vest th e m on eys 
d irected  b y  sa id  w ill to  be in vested  fo r  said  w id o w .

9. A n d  y o u r  o ra to r  fu rth e r  sh o w s th at th e sa id  P h ilip  
M . W h e a to n , deceased, in and  b y  his said  last w ill and 
testam en t in stru cted , a u th o rized  an d  em p o w ered  his e x e c-
u to r, y o u r  o ra to r , as soon  as it w a s  co n ven ien t a fte r  his 
decease, to  in vest a  sufficient sum  o r  sum s o f  m o n ey  o f 
h is estate, w ith  g o o d  an d  sufficient se c u rity  and ap p roved  
b y  the O rp h a n s ’ C o u rt  o f  the co u n ty  in w h ich  h is said  
w ill w a s p rob ated , w h ich  w o u ld  b ear tw e lv e  hundred  
d o lla rs  ($ 1 ,2 0 0 ) in terest a n n u a lly , and th at sum  o f  tw e lv e

30 h u n d red  d o llars sa id  testa to r  g a v e  an d  beq ueath ed  to  his 
w ife , th e sa id  A r a b e lla  W h e a to n , d u r in g  h er n a tu ra l life , 
a n d  i f  she a g a in  d id  n ot m arry.; w h ich  sum  o f  tw elv e  
h u n d red  d o llars w a s  to  be p aid  a n n u a lly  to  th e te sta to r ’s 
sa id  w ife  b y  h is e x e cu to r, y o u r  o ra to r , in  p a ym en ts q u a r-
te r ly  o f  th ree  h u n d red  d o lla rs  e a c h ; as b y  th e sa id  last 
w ill an d  testam en t o f  th e sa id  P h ilip  M . W h e a to n , de-

20



ceased, as h erein ab o ve qu oted  an d  set fo rth , and to  w h ich  
your o ra to r re fers, w ill m ore  fu lly  an d  a t la r g e  appear.

10. A n d  y o u r  o ra to r  fu rth e r  sh o w s, th at th e  sa id  M a y  . 
Steelm an, the re s id u a ry  le g a tee  u n d er th e sa id  last .w ill 
and testam ent, c la im s th at it w a s n o t co n ven ien t o r  pos-
sible even to  in v est the said  sum  o f  m on ey, w h ich  y o u r  
orator w as in structed, a u th o rized  and em p o w ered  to  in-
vest fo r  the u se o f  the te sta to r ’s sa id  w ife , A r a b e lla  
W heaton, as a fo re sa id , u n til a fte r  th e  sa id  co n test o f
the said A r a b e lla  W h e a to n  as c a v e a tr ix  a g a in st th e  pro- ]_q  
bate o f  th e w ill o f  the sa id  testa to r  h ad  term in a ted  as 
a fo resaid ; and the said  M a y  S tee lm an  fu rth e r  claim s, 
that under a p rop er co n stru ctio n  o f  th e sa id  w ill, u n d er 
the ex igen cies o f  the sa id  contest, y o u r  o ra to r  co u ld  not, 
pending the contest, and w h ile  the g o o d s  and ch attels, 
rights and cred its, m on eys and effects  o f  th e sa id  testa -
tor and o f  h is  estate w e re  in th e p ossession  and  un d er 
the control o f  th e said  a d m in istra to r  p e n d e n te  lite , m ake 
the said in vestm en t fo r  the use o f  th e te sta to r ’s said  
w idow , A r a b e lla  W h e a to n , and th a t th e sa id  A r a b e lla  0 q  
W heaton is en titled  o n ly  to  such in terest as m a y  be de- 
rived fro m  said  fu n d  a fte r  th e in vestm en t is m ad e p u r-
suant to said  w ill.

11 . A n d  y o u r  o ra to r  fu rth e r  sh o w s, th at th e said  
w idow , A r a b e lla  W h ea to n , cla im s and  in sists th a t y o u r  
orator should  h a ve  in vested  th e said  sum  o r  sum s o f  
m oney p rio r to  the term in a tio n  o f  the said  contest, and 
that she is en titled  to  be paid  o ut o f  th e estate  o f  th e  said  
testator, b y  y o u r  o ra tor, the sum  o f  tw e lv e  h u n d red  d o l-
lars ann ually, fro m  and im m ed ia e ly  a fte r  the death  o f  
the said testato r, in  q u a rte r ly  p aym en ts o f  th ree  h u n d red  
dollars each, th e first p aym en t to  b eg in  th ree m on ths 
from  the date o f  th e d eath  o f  th e sa id  testator.

12. A n d  y o u r  o ra to r  fu rth e r  sh o w s, th at th e sa id  a d -
m inistrator p e n d e n te  lite , w ith o u t la w fu l a u th o rity , u n d er-
took to p a y  and d id  p ay, to  the said  w id o w , A r a b e lla  
W heaton, a g a in st th e p rotest o f  th e d efen d an t, M a y
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Steelm an , at the rate  o f  one h u n d red  d o llars a  m onth, 
fro m  and  a fte r  the d ate  o f  the d eath  o f  th e sa id  testa- 

. tor, and con tin u ed  to m ake said  p aym en ts fo r  th e  period  
o f  fo r ty -s ix  m on ths and  u n til a fte r  th e term in a tio n  o f 
the said  co n test a g a in st th e p rob ate  o f  th e said  w ill o f  
the said  testa to r, and th at th ere has been th u s p aid  to 
the said  w id o w , A r a b e lla  W h e a to n , th e sum  o f  fo rty -  
s ix  h u n d red  d o llars, o r the-reabouts; th at th e sa id  sum  
w a s paid  b y  th e said  a d m in istra to r  p e n d e n te  lite  pre-

2 0  ten d in g  to  h a v e  an o rd e r  o f  th e  O rp h a n s ’ C o u rt  o f  the 
co u n ty  o f  C a p e  M a y  a u th o riz in g  such  p aym en t, w h ich  
o rd er, i f  a n y  th ere w e re, w a s in v alid , in th at th e said 
O rp h a n s ’ C o u rt  o f  C a p e M a y  co u n ty  had  no ju r isd ic tio n  
o v e r  the su b je ct m atter o f  said  estate, as w a s w e ll kn o w n  
to  th e said  A r a b e lla  W h e a to n , w id o w  as a fo re sa id , w hen 
she received  th e said  p aym en ts a m o u n tin g  to  fo r ty -s ix  
hun d red  d ollars.

13. A n d  y o u r  o ra to r  fu rth e r  sh o w s, th a t on  th e s ix -
teenth  d a y  o f  M a y , in th e y e a r  n in eteen h u n d red  and six ,

0 y o u r  o ra to r, w ith  the ap p ro v al o f  the counsel o f  th e said 
A ra b e lla  W h e a to n , w id o w  as. a fo re sa id , and w ith  th e ap-
p ro v a l o f  th e O rp h a n s ’ C o u rt  o f  th e co u n ty  o f  C a p e  M a y , 
ev id en ced  b y  its o rd er m ad e fo r  th at purpose, set apart 
certa in  secu rities an d  in vested  said  sum  o r  sum s o f  
m on ey  fo r  th e use o f  th e te s ta to r ’s sa id  w id o w , as b y  
h is w ill he w a s d irected  to  do, w h ich  w o u ld  b ear at least 
tw e lv e  hun d red  d o lla rs  in terest a n n u a lly , and  th a t there 
h a ve  accu m u lated  and a re  n o w  in th e han ds o f  y o u r  o ra -
to r nine m o n th s ’ in terest on  the said  in vestm en t and 
secu rities, and th at th e in terest th ereon  has accu m u lated

o n
to  the ex ten t o f  n in e hun d red  d o lla rs ; th at y o u r  o ra to r 
has been d irected  not to  p a y  o v e r  the said  sum  o r a n y  
p a rt th e re o f to  the sa id  A r a b e lla  W h e a to n  u n til he has 
repaid  to  h im self, y o u r  o ra to r , un d er the sa id  w ill, the 
a fo re sa id  sum  o f  fo r ty -s ix  h u n d red  d o llars, a lre a d y  paid  
to  the said  A r a b e lla  W h e a to n , and th at y o u r  o ra to r  can -
n o t s a fe ly  p a y  a n y  p ortion  o f  th e  said  in co m e fro m  the
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said last nam ed sum  o r  sum s o f  m on ey  so  in vested  as 
aforesaid , u n til the sum  exceed  th e said  sum  o f  fo r ty -s ix  
hundred d ollars a lre a d y  paid  to  the said  A ra b e lla  
W heaton , w id o w  as a fo resa id .

14. A n d  y o u r  o ra to r  fu rth e r  sh o w s, th at sh o rtly  a fte r  
the sixteen th  d a y  o f  N o v e m b er, in th e y e a r  nineteen h u n -
dred and s ix , w h en  s ix  m o n th s’ in terest had  accu m ulated  
in the hands o f  y o u r  o ra to r  upon the sa id  sum  o r  sum s 
o f m on ey in vested  fo r  the use o f  th e te sta to r ’s w id o w
as a fo resa id , th e sa id  A r a b e lla  W h e a to n  m ad e dem an d ]_q  
for the s ix  h u n d red  d o llars ($ 6 0 0 ) so accru ed , and the 
said dem and h a v in g  been re fu se d  b y  y o u r  o ra to r, the 
said A ra b e lla  W h e a to n  th ereup on  b ro u g h t su it fo r  the 
said sum  o f  s ix  h u n d red  d ollars in th e C ir c u it  C o u rt  o f  
the co u n ty  o f  C am den , w h ich  su it is n o w  p en d in g  and 
undeterm ined, but h as n o t as y e t been n o ticed  fo r  tria l.

15. A n d  y o u r  o ra to r  fu rth e r  sh o w s, th at th e  said  M a y
Steelm an in sists and p rotests th at y o u r  o ra to r  should  
not pay to  th e  said  A r a b e lla  W h e a to n  a n y  p a rt o f  th e 
said sum  so  in vested  fo r  h er use u n til th e  accu m u la tio n  
o f incom e th e re fro m  sh all h a ve  exceed ed  the said  sum  
o f fo r ty -s ix  h u n d red  d o llars so w r o n g fu lly  paid  to  h er as 
aforesaid , and fu rth e r  insists th at y o u r  o ra to r  w a s not 
bound, u n d er th e p ro v isio n s o f  the said  w ill, to  m ake 
the in vestm en t o f  th e said  sum  o r  sum s o f  m on ey  fo r  
the use o f  th e said  A r a b e lla  W h ed to n , w id o w  as a fo re -
said, until one y e a r  a fte r  the d eath  o f  th e said  testato r, 
in case th ere had  been no co n test a g a in s t  said  probate, 
or until a fte r  one y e a r  fro m  the p rob ate o f  said  w ill, be-
cause o f  said  contest. ,

A l l  o f  w h ich  a ctin g s and d o in g s o f  th e said  d e fe n d -
ants are co n tra ry  to  eq u ity  and g o o d  conscience, and 
tend to the m an ifest w r o n g  and  in ju r y  o f  y o u r  o ra to r.

In tender co n sid era tio n  w h e re o f, and fo ra sm u ch  as 
your o ra to r is w ith o u t re lie f in th e  prem ises, at and b y  
the strict rules o f  the com m on la w , and can o n ly  obtain  
relief in  th is h o n o rab le  C o u rt, w h ere  m atters o f  th is n a -
ture are p ro p erly  co g n iza b le  and  r e lie v a b le ;
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T o  th e  end, th ere fo re , th at th e said  d efen d a n ts, A r a -
bella  W h e a to n  and M a y  Steelm an , m ay , b u t w ith o u t 
oath , fu ll, tru e  and p e rfe c t a n sw er m ak e to  a ll and s in g u -
la r  the prem ises, as fu lly  and p a rtic u la r ly  as i f  th e sam e 
w e re  h ere a g a in  repeated  and she and th e y  and each  o f 
them  th ereto  p a rtic u la r ly  in terro g a ted , a c c o rd in g  to  th eir 
resp ective k n o w le d g e , in fo rm a tio n , rem em b ran ce an d  be-
lie f, and ( i ) th at the said  A r a b e lla  W h e a to n  m a y  be per-
p etu a lly  en jo in ed  and restrain ed  fro m  fu rth e r  proceed- 

10 *n îer sa ^  su it f ° r th e  re c o v e ry  o f  th e  sa id  s ix  h u n -
dred  d o lla r s ; and  ( 2 )  th at th e said  A r a b e lla  W h e a to n  
m a y  be restrain ed  fro m  b r in g in g  a n y  fu rth e r  su its fo r  
a n y  p o rtio n  o f  th e in com e o f  th e  sum s o f  m o n ey  so in -
vested  b y  y o u r  o ra to r  fo r  h er use, d u r in g  h er lifetim e, 
as in the fo r e g o in g  b ill o f  co m p lain t p a rtic u la r ly  set 
fo r th  and stated , u n til sa id  in com e s h a ll . h a v e  exceed ed  
th e sum  o f  fo r ty -s ix  h u n d red  d o lla rs ; and ( 3 )  th at the 
p aym en ts a lre a d y  m ad e to  th e said  A r a b e lla  W h e a to n  
o f  fo r ty -s ix  h u n d red  d ollars m a y  be decreed  to  h a v e  been 
illeg a l, and w ith o u t a u th o r ity ;  and ( 4 )  th a t y o u r  o ra to r  
m a y  be a u th o rized  and em p o w ered  to  re g a rd  and co n sid er 
th e in co m e o f  th e said  sum  o r  sum s o f  m on ey  so invested  
fo r  th e use o f  the said  A r a b e lla  W h e a to n  u n d er th e said 
w ill o f  h er deceased husban d, until it accrues and  am oun ts 
to  th e said  sum  o f  fo r ty -s ix  h u n d red  d o llars, as a p a rt 
o f  th e re s id u a ry  estate  o f  th e said  P h ilip  M . W h e a to n , to 
be d istrib u ted  in a cco rd a n ce  w ith  th e said  w il l ;  and th at 
y o u r  o ra to r  m a y  h a v e  such  fu rth e r  and o th er r e lie f  and 
th at the said  w ill m a y  be co n stru ed  so  as to  p reve n t o th er 
su its a g a in st xy o u r  o ra to r  in th e  prem ises as th e n atu re 
o f  th e case m a y  req u ire  and  as m a y  be a g re e a b le  to  eq u ity  
and g o o d  conscience.

M a y  it p lease y o u r  H o n o r , th e prem ises con sidered , to 
g r a n t  u nto  y o u r  o ra to r , n o t o n ly  th e S ta te ’s w r it  o f  in-
ju n c tio n  issu in g  o u t o f  a n d  u n d er th e seal o f  th is  H o n -
o ra b le  C o u rt, to  be d irected  to  th e said  A r a b e lla  W h e a to n , 
e n jo in in g  an d  re stra in in g  h er, h er se rv an ts, a tto rn e y s  and
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agents, fro m  fu rth e r  p ro ceed in g  in  a  certa in  su it o r  a c-
tion on co n tract b ro u g h t b y  h er in th e C ir c u it  C o u rt  o f  
the co u n ty  o f  C am den , a g a in s t  D a n ie l S teelm an , e x e c u -
tor o f  the last w ill an d  testam en t o f  P h ilip  M . W h e a to n , 
deceased, an d  a lso  e n jo in in g  an d  re stra in in g  h er, h er 
servants, a tto rn ey s and a g en ts, fro m  b r in g in g  a n y  su it 
at law , in a n y  co u rt o f  la w  o f  th is S ta te , a g a in st the 
said D a n ie l S teelm an , e x e c u to r  as a fo re sa id , fo r  the 
recovery  o f  a n y  sum  o r sum s o f  m o n ey  co m in g  into 
the possession  o f  sa id  e x e c u to r  as incom e fro m  th e sum  _ 
or sum s o f  m o n ey  a u th o rize d  and d irected  to  be in vested  
by the said  e x e c u to r  u n d er the w ill o f  th e  sa id  testato r, 
fo r t h e 'u s e  o f  the said  A r a b e lla  W h e a to n , d u r in g  her 
lifetim e, u n til such  sum  o r  sum s o f  m o n ey  so fa llin g  into 
the hands o f  the said  e x e c u to r  as incom e as a fo re sa id  
shall exceed  the sum  o f  fo r ty -s ix  h u n d red  d o lla r s ; but 
also the S ta te ’s w r it  o f  subpoena, issu in g  o u t o f  an d  un d er 
the seal o f  th is H o n o ra b le  C o u rt, to  be d irected  to  the 
said A ra b e lla  W h e a to n  an d  M a y  Steelm an , co m m a n d in g  
her, them  and each o f  them , b y  a  certa in  d ay , and un d er 
a certain  p en alty  to  be th ere in  exp ressed , to  be an d  ap- 2 C  
pear b efo re  y o u r  H o n o r  in  th is H o n o ra b le  C o u rt, then 
and there to  a n sw e r  a ll an d  s in g u la r  th e prem ises, and 
to stand to, abide b y  an d  p e rfo rm  such o rd er and decree 
therein as to  y o u r  H o n o r  sh all seem  m eet, an d  as shall 
be a greeab le  to  e q u ity  an d  g o o d  conscience.

A n d  y o u r  o ra to r, as in d u ty  bound, w ill e v er  p ra y  fo r  
the health  an d  p ro sp e rity  o f  y o u r  H o n o r.

G A S K I L L  &  G A S K I L L ,
S o lic ito rs  and  C o u n se l w ith  C o m p lain an t.

30
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B etw e en

Dan ie l  St e e l ma n , Exe c ut o r ,

ETC.,

10
C o m p la in a n t,

an d

Ar ab eel  a  W he ato n ,

D e fen d a n t.

On  Bil l , &c . 

No t ic e  t o  Dis-

miss  Bil l .

T o  G a s k ill  &  G a s k ill , S o lic i t o r s  f o r  C o m p la in a n t:

P lea se  ta k e  n otice, th at w e  sh all a p p ly  to  th e C h an - 
2 0  cellor, at the S ta te  H o u se  in T re n to n  ( o r  b efo re  such 

V ic e  C h a n ce llo r  as sh all sit fo r  the C h a n c e llo r) , on the 
nin eteen th  d a y  o f  M a rc h  in stan t, at e leven  o ’c lo c k  in the 
fo ren o o n , o r  as soon  th e re a fte r  as cou n sel can  be heard, 
fo r  an o rd e r  th at th e b ill o f  co m p lain t in th is cau se be 
d ism issed  w ith  costs, fo r  w a n t o f  eq u ity.

D a te d  M a rc h  7th , 1907.

B L E A K L Y  &  S T O C K W E L L ,
S o lic ito rs  o f  D e fen d a n t.

SO
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B etw een

Dani el  St e e l ma n , Exe c ut o r  

oe Phi li p M. W he ato n ,, de-

ceased,
C o m p la in a n t,

an d

Ar abe l l a W heato n  and  Ma y  

St eel ma n ,
D e fen d a n ts.

T o  G a sk ill &  G a s k ill , E s q u ir e s ,  S o lic i t o r s  f o r  C o m p la in -

ant, a n d  B le a k ly  &  S to c k z v e ll, E s q u ir e s ,  S o lic i to r s  f o r  

D e fe n d a n t, A r a b e lla  W h e a to n :

P lease tak e  notice, th at the d efen d an t, M a y  Steelm an , 
w ill in terven e an d  in sist on  re sis tin g  an d  resist the ap -
plication o f the d efen d a n t, A r a b e lla  W h e a to n , to  be 
m ade in th is cause, a t  the S ta te  H o u se , in the c ity  o f  
T ren to n , a t e leven  o ’c lo ck  in th e fo ren o o n  o f  the n in e-
teenth d a y  o f  M a rch  instant, to  strik e  o u t an d  d ism iss 
the bill o f  co m p lain t in th is cause fo r  w a n t o f  eq u ity.

A n d  take  fu rth e r  notice, th at the in terven tio n  o f  th is 
defendant, M a y  Steelm an , w ill be on  the g ro u n d  th a t the 
said bill o f  co m p lain t is a  b ill in  the n a tu re  o f  a  bill o f  
interpleading, w h ich  th is d efen d an t, M a y  Steelm an , is 
interested to  h ave  retain ed , an d  is th e re fo re  en titled  to  
be heard  and to  resist sa id  ap p lication .

D ated  M a rch  15 th , 1907.
H . A . D R A K E ,

S o lic ito r  fo r  th e  D e fen d a n t, 
M a y  Steelm an .

On  Appl ic at io n  

t o  Strike  o ut  

Bil l , 

No t ic e .

1 0

3
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Between

Da n ie l  St e e l ma n , E x e c u to r  o f

Ph il ip  M. W he at on ,

A r abe l l a  W he at on ,

and

C o m p lain an t,

Defendant.

Str ik e  Out  Bil l

oe Co mpl a in t .

On  Mo t io n  t o

S u b m itted  M a rch  19th , 190 7. D e cid ed  M a rc h  23d, I 9° 7-

Mr , Gil be r t  Col li ns , for Defendant.

Be r g en , V . C . :

T h e  b ill in  th is case seeks an in ju n ctio n  restra in in g  
th e  d efen d a n t fro m  p ro se cu tin g  h er actio n  at la w , fo r  
th e  re co v e ry  o f  th e  a ccru ed  p o rtio n  o f  a  beq uest w h ich  
appears in the la st w ill  and testam en t o f  h er husban d, in 
th e  fo llo w in g  w o r d s : “ I h ereb y  in stru ct, a u th o rize  and 
em p o w er m y  ex e cu to r  h e re in a fte r  nam ed, as soon  as it is 
co n ven ien t a fte r  m y  uecease, to  in v est a  sufficient sum  or 
sum s o f  m on ey o f  m y  estate, w ith  g o o d  an d  sufficient 
se cu rity , a p p roved  b y  th e O rp h a n s ’ C o u rt  o f  th e  coun ty  
in w h ich  th is w ill is prob ated , w h ich  w ill b ear tw e lv e  hu n -
d red  ($ 1,20 0 .0 0 ) d o llars in terest a n n u a lly ; and this 
sum  o f  tw e lv e  h u n d red  ($ 1,2 0 0 .0 0 ) d o lla rs  I g iv e  and

20 Mr . Ro ber t  H . Mc Car t er , for Complainant.
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bequeath to m y  w ife , A ra b e lla  W h e a to n , d u r in g  h er 
natural life , and i f  she a g a in  does n o t m a r r y ;  w h ich  sum  
o f tw elve hun d red  ($ 1,2 0 0 .0 0 ) d o llars is to  be paid  an -
nually to  m y said  w ife , b y  m y  ex ecu to r, in p aym en ts q u a r-
terly o f  three h u n d red  ($ 3 0 0 ) d ollars each, an d  upon her 
decease, o r upon h er a g a in  m a rry in g , o r upon m y  decease, 
if 1 should  su rv iv e  m y  said  w ife , I g iv e  and beq ueath  
the sum  or sum s o f  m on ey  w h ich  m y e x e c u to r  is a u th o r-
ized to  in vest fo r  th e use o f  m y  w ife , to  m y  d au g h ter,
M ay Steelm an , i f  she be l iv in g .”  A f t e r  th e  d eath  o f  j_o 
the testator th is d efen d a n t filed a ca v e a t a g a in st th e  p ro -
bate o f  the w ill, and in p ro ceed in gs had  th ereo n  in  th e 
O rphans’ C o u rt, the w ill w a s adm itted  to  probate. F ro m  
this decree she appealed to  the P r e r o g a t iv e  C o u rt, and 
to the C o u rt o f  E r r o r s  and A p p ea ls, th e  resu lt in  each  o f 
the appellant co u rts  b e in g  an affirm an ce o f  th e  decree o f 
the O rp h a n s’ C o u rt. D u r in g  the p en den cy o f  th e  l it ig a -
tion an a d m in istra to r p e n  d e n te  lite  w a s  appoin ted b y  the 
O rphans’ C o u rt, and u n d er an o rd e r  m ad e b y  th a t C o u rt 
he paid to  th e d efen d a n t h er le g a c y  o r  a n n u ity  o f  $ 1,20 0  
from  the d ate  o f  h er h u sb an d ’s death , the w h o le  am ou n t 
paid b y  him  up to  the tim e th£ w ill  w a s established  
am ounted to  $4,600, sin ce then th ree  q u a rte r ly  p aym en ts 
o f $300 each h a ve  a ccru ed , to  reco v er w h ich  th e  action  
at law , h alted  b y  the p re lim in a ry  in ju n ctio n  in  th is case, 
w as b rou gh t. T h e  com p lain an t a lle g e s  th at no p a rt o f  
the $ 1,200 w a s p a ya b le  to  th e  d efen d a n t u n til th e  e x e c u -
tor had qualified  and in vested  an a m o u n t sufficient to  
produce it, and th a t as th e d e la y  in m a k in g  th e  in vestm en t 
w as caused b y  th e lit ig a tio n  in stitu ted  b y  th e d efen d an t 
she is not en titled  to  th e p aym en ts m ade b y  th e  ad m in is-
trator, and th at she is n o t n o w  en titled  to  fu rth e r  p a y -
ments until he has recoup ed  out o f  th e in co m e d ue and 
to becom e due a sum  sufficient to  rep a y  to  th e  estate  the 
sum o f $4,600 im p ro p erly  o btain ed  b y  her, and th at in no 
event w as she en titled  to  h a ve  h er in com e ru n  fro m  th e  
date o f the te sta to r ’s death . T h e  re s id u a ry  le g a te e  has
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notified  them  th at she w ill con test a n y  fu rth e r paym en ts 
u n til the m on eys, w h ich  she cla im s w e re  im p ro p erly  a d -
van ced  to  the d efen d an t, h a v e  been recoup ed  fro m  such 
a c c ru in g  incom e.

T h e  d efen d a n t n o w  m oves to str ik e  fro m  th e files the 
b ill o f  com plain t, a lle g in g  as a  reason  th e re fo r  a  w a n t o f  
eq u ity . W h e th e r  th is m otion  sh o u ld  be a llo w ed  depends 
upon the in terp reta tion  to  be g iv e n  th e  b eq u ea th in g  clause. 
T h e  d efen d a n t in sists th at a p rop er co n stru ctio n  o f  the 

i q  w ill, as set up in the bill, does n o t w a rra n t th e  g ra n tin g  
o f  an in ju n c tiv e  o rd er, and th e re fo re  the b ill sh o u ld  be 
d ism issed, th is m otio n  b ein g , u n d er o u r p ractice, a  sub-
stitu te  fo r  a  d em u rrer. T h e  co m p lain an t resists th e  m o-
tio n  on se vera l g ro u n d s, th e first b e in g ’ th at on a  m otion  
o f  th is ch a ra cter  th e n o tice  should  be as specific as is re-
q u ired  in case o f  a d em u rrer, and th at a n o tice  to  strik e  
out, fo r  w a n t o f  eq u ity , a  b ill filed b y  an e x e c u to r  fo r  
a ffirm a tive  re lie f depen den t upon th e co n stru ctio n  o f  the 
w ill u n d er w h ich  he is a ctin g , does n o t s a t is fy  ru le  209, 
w h ich  calls upon e v e ry  d em u rran t to  d istin ctly  sp e c ify  

"  the g ro u n d s o f  a d em u rrer. T h e  reten tion  o f  co m p lain -
a n t’s b ill depen ds upon the ch a ra cte r  o f  th e b eq u est; if  
th ere is an a n n u ity , th e d efen d a n t has o n ly  received  w h a t 
she w a s en titled  to, and th e  co m p lain an t w o u ld  them  
h a v e  no sta n d in g  in  th is c o u rt; on th e o th er h and, i f  it is 
o n ly  a g i f t  o f  the in co m e fo r  l ife  o f  a  p rin cip al sum  to  be 
in vested , w ith  rem ain d er o v er, then the co m p lain an t has 
m ad e a case, e n titlin g  h im  to  an a n sw er, o r  in d e fa u lt  
th ere o f, a decree upon e x  p a rte  p roo fs . I t  th e re fo re  fo l-
lo w s th at th e o n ly  question  to  be m et on th is b ran ch  o f  
the case is w h eth er the clause in th e w ill, upon w h ich  the 
co m p lain an t rests his case, en titles him  to  eq u itab le  re-
lie f. I t  seem s .to m e th at th e q u estio n  is c le a rly  presented  
in the b ill o f  com plaint, fo r  an inspection  o f  it sh o w s th at 
th e r ig h t  to  re lie f rests upon the in terp reta tio n  o f  th e m a-
te ria l and  o n ly  real elem ent o f  dispute, w h ich  is th e  effect, 
w h en  p ro p erly  con strued, o f  the clause o f  th e w ill upon
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which the co m p lain an t fo u n d s h is p ra y e r  fo r  in ju n ctio n . 
T he d efect is not laten t o r obscure, but the p ertin en t fa ct 
alleged in th e  bill as a  g ro u n d  fo r  re lie f raises a  doubt 
as to co m p lain an t’s r ig h t  th ereto , and I am  o f  opinion th at 
the gen era l sp ecification  o f  w a n t o f  eq u ity  is sufficient 
to ju s t ify  m e in h e a rin g  th is m otion.

E s s e x  P a p e r  C o m p a n y  v s . G ra e ce n , 1 8  S te w .,  5 04.

P a r k e r  v s . S te v e n s , 1 6  D ic k . ,  1 6 3 .

T h e second g ro u n d  u rg e d  b y  the co m p lain an t in resist-
ing this ap p lication  is th at the le g a c y  is n o t an a n n u ity  
payable fro m  the d eath  o f  th e testa to r, b u t is a  g if t  o f  
the interest o r in com e o f  a su m  to be in vested , m a k in g  it 
an o rd in a ry  le g a cy , th e incom e fro m  w h ich  b egin s to  run 
in fa v o r  o f  the lega tee , o n ly  a fte r  th e e x p ira tio n  o f  the 
year fo llo w in g  te sta to r ’s death, an d  as th e a d m in istra to r 
p en den te lite  has treated  it as an a n n u ity  and paid  the de-
fendant a c c o rd in g ly  she h as received  $ 1,2 0 0  m ore  th an  
she should, and o u g h t not to be a llo w ed  to  press h er action  
at la w  until she has accoun ted  th e re fo r  o r  th e com p lain -
ant has received  sufficient in com e and return ed  it to  th e 
corpus o f  the estate  to  liq u id ate  the o v e r  paym en t.

W h eth er th is bequest is an a n n u ity  is th e o n ly  qu es-
tion to be co n sidered  on th is b ran ch  o f  th e case. In  
B o o th  v s. A m e r m a n , 4 B r a d . S u r . R : , 1 2 9 ,  an  a n n u ity  is 
well described as f o l lo w s : “ A n  a n n u ity  is a stated  sum  
per annum , p a ya b le  an n u ally , unless o th e rw ise  d irected . 
It is not in com e o r  profits, n o r in d eterm in ate  in am ount, 
v a ry in g  a cco rd in g  to  the in com e o r  profits, th o u g h  a cer-
tain sum  m ay be p ro v id ed  o u t o f  w h ich  it is to  be p a ya b le .”  
I am o f  the op in ian  th at the beq uest w e  a re  co n sid erin g  
falls w ith in  th is definition, fo r  th e  e x e c u to r  is to  in vest 
a sufficient sum  to  prod u ce $ 1,2 0 0  a n n u a lly , w h ich  is to  
be paid to  th e a n n u itan t d u r in g  h er n a tu ra l life , “ in p a y -
ments q u a rte r ly  o f  th ree h u n d red  ($ 3 0 0 ) d o llars ea ch .”  
It is the g if t  o f  a fixed  sum , n o t in d eterm in ate in am ount, 
or v a r y in g  a c c o rd in g  to  the incom e o r  profits, and i f  the

10

20

¿0



22

am o u n t set ap art b y  th e ex e cu to r  to  p rod u ce  th is ann ual 
sum  should  fo r  a n y  reason  fa il to  p rod u ce it, th e resid u a ry  
le g a tee  w o u ld  be req u ired  to  p ro v id e  th e deficien cy.

In  C r a ig  v s . C r a ig , 3  B a r b . C h y .,  3 6 , th e g i f t  to  a 
w ife  w a s, “ I a lso  g iv e  to  h er an  a n n u ity  o f  $ 1,6 0 0  per 
y e a r  to  be p aid  to  h er in  sem i-an n u al p a y m e n ts; the 
p rin cip al o f  such  a n n u ity  to  be in vested  in such m an n er 
as she m a y  reaso n a b ly  re q u ire .”  In  c o n stru in g  th is la n -
g u a g e , the C o u rt  held  th at the a n n u ity  fo r  th e w id o w  

1 0  b egan  to  accru e  at the te sta to r ’s death.

In  M e r r it t  v s . M e r r it t ,  1 6  S t e w ., 1 1 ,  the w ill  o rd ered  
the e x e cu to rs  to  in vest sufficient m o n ey  to  p rod u ce  an 
an n ual incom e o f  $ 1,0 0 0  fo r  te s ta to r ’s son, to  be p aid  in 
equal w e e k ly  paym en ts. T h e  am o u n t in vested  p ro v in g  
insufficient, th ro u g h  ch a n g es in in terest rates, to  prod u ce 
the req u ired  a n n u al incom e, the d eficien cy w a s  decreed 
to  be p aid  b y  the re sid u a ry  lega tees, the C o u rt  sa y in g , 
“ it w a s o b v io u s ly  th e in ten tio n  o f  th e testa to r  to  p ro v id e  
an d  secure, o u t o f  his estate, an  a n n u ity  o f  $ 1,0 0 0 .”

20

In  W '1e lsh  v s . B r o w n , 1 4  V r . ,  3 7 -43 , C h ie f  Ju stice  
D ep u e said , “ the d istin ctio n  b etw een  an  a n n u ity  pure 
an d  sim ple, w h ich  is to  be p aid  at a ll even ts, o u t o f  tes-
ta to r ’s estate, a t the exp en se  o f  th e re sid u a ry  lega tee , and 
the in terest o r  in com e fo r  life  o f  a  certa in  sum  set ap art 
b y  the testa to r  fo r  th at purpose, an d  g iv e n  o v e r  in g ro ss  
to  an o th er, a fte r  th e d eath  o f  the life  ten an t, h as been 
q u ite  u n ifo rm ly  a d h ered  to, c it in g  w ith  a p p ro v a l fro m  
B a b e r  v s. B a k e r , 6  H .  o f  L .  ca se, 6 2 3 , the fo llo w in g  p o r- 

3 0  tio n  o f  L o r d  C r a n w o r th ’s o p in ion , “ In  a ll th ese cases 
a r is in g  u pon the co n stru ctio n  o f  w ills , the real q u estion  
is, w h eth er th at w h ich  is g iv e n  is g iv e n  as an a n n u ity , 
o r  is g iv e n  as the in terest o f  a  fu n d ; an d  w h e re  th at 
q u estio n  is to  be co n sidered  w h a t y o u  m u st lo o k  to  is 
th is, w h e th e r  th e la n g u a g e  o f  the testa to r  im p orts th at 
a  sum , a t a ll even ts, is a n n u a lly  to  be p aid  o u t o f  his
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general estate, o r  o n ly  the in terest o r  a  p o rtio n  o f  th e 
interest, o f  a  ca p ita l sum , w h ich  is to  be set a p a rt.”

T u r n in g  to  th e w ill u n d er co n sid eratio n ; th ere  is no 
g if t  o f  th e in terest o f  a  ca p ita l sum  w h ich  is to  be set 
apart, it is a  g i f t  o f  a  sum  w h ich  is a n n u a lly  to  be p aid  
out o f  te sta to r ’s estate, an d  is n o t su b je ct to  a n y  d im u n i-
tion resu ltin g  fro m  a ch a n g e  in th e rate  o f  in terest, the 
paym en t o f  ta x es , o r  a  fa ilu re  fro m  a n y  reaso n  o f  a  p a r-
ticular fu n d  to  p rod u ce  th e am ount.

T h e  o n ly  case to  w h ich  I h a v e  been re fe rre d  as hold - 
ing a  co n tra ry  d octrin e, is th a t o f  C o g s w e ll  E x ’ r. v s. 

C o g s w e ll, 2  E d w . C h y .,  2 3 , b u t th ere the g i f t  w a s  to  his 
execu tors in tru st to  set a p a rt a  sufficient sum  to  p rod u ce 
an ann ual incom e o f  $1,000 , “ an d  fro p i tim e to  tim e, as 
the sam e shall becom e p a ya b le  to  p erm it m y  w ife  to  take  
such in terest m on eys in the w h o le  a m o u n tin g  to  the* a n -
nual interest o f  one th ou san d  d o lla rs .”  In  in terp reta tin g  
this la n g u a g e , th e C o u rt  h eld  th a t “ the g ro s s  sum  to  be 
set ap art to  p rod u ce th e y e a r ly  incom e o f  one th ou san d  
dollars, is co n sid ered  in the lig h t  o f  a  le g a c y , p a ya b le  b y  
law , at the end o f  th e y e a r .”  I t  w ill be ob served  th at 
in this case th e testa to r  fixes the tim e o f  p aym en t o f  the 
g if t  to  be w h e n  the in terest o r  incom e a ris in g  fro m  th e 
investm ent p ro v id ed  fo r  “ sh all becom e p a y a b le ,”  an d  the 
C o u rt w a s o f  o p in io n  th a t it w a s  th e p lain  m ea n in g  o f  
the w ill th a t th e w id o w  w a s  o n ly  en titled  to  such  d iv i-
dends as w e re  d eclared  a fte r  th e e x p ira tio n  o f  th e first 
year, and th a t as the g i f t  depended u pon the proceed s o f 
an in vestm en t to  be m ad e in sto ck , th e e x e c u to r  m ig h t 
take one y e a r  fo r  th e pu rp ose o f  m a k in g  th e in vestm en t 
in a n a lo g y  to  th e tim e a llo w e d  b y  la w  fo r  p a y in g  legacies. 3 0  
I apprehend th a t in d ete rm in in g  th is cause, V ic e  C h a n -
cellor M c C o u n  w a s  influen ced  b y  th e fa c t  th at it w a s 
not con sidered  an ab so lute  g i f t  o f  $1,000 to  be p aid  in 
annual o r  at o th er fix ed  p eriod s, b u t rath er o f  in terest 
m oneys u pon in vestm en ts to  be m ad e to  be p aid  to  the 
w ife  as the incom e fro m  such in vestm en ts b ecam e p a y-
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able, fo r  the a u th o rity  upon w h ich  he relied  iji reach in g 
his d eterm in atio n , v iz ., i  R o p e r  o n  L e g . ,  5 8 8 , does not 
su p p ort the p ro p o sitio n  th at a  g i f t  o f  a  stated  sum  p a y-
able a n n u a lly  unless o th erw ise  d irected , w ith o u t re g a rd  
to  th e incom e o r  profits d eriv ed  fro m  th e p o rtio n  o f 
te s ta to r ’s estate, set asid e b y  his e x e cu to rs  to  p ro v id e  it, 
is not an a n n u ity , fo r  a  re feren ce  to  the a u th o rity  cited  
declares, “ B u t if  th e d isp o sitio n  be o f  a  sum  o f  m oney, 
and th e in terest o f  it is g iv e n  as an  a n n u ity  to  B  fo r  

I Q  life , th e first p a ym en t w ill n o t a ccru e  b e fo re  th e e x p ir a -
tio n  o f  th e secon d  y e a r  a fte r  th e d eath  o f  th e te sta to r ,”  
an d  the learn ed  a u th o r u n d o u b ted ly  m ean s th at the d is-
p o sitio n  sh all be o f  a  fix ed  sum  u pon w h ich  th e interest 
is g iv e n , a n d  n ot o f  a  fix ed  a m o u n t-to  be p aid  w ith o u t 
re g a rd  to  th e am o u n t o f  th e fu n d  req u ired  to  p roduce 
it. I f  th e case ju s t  re fe rre d  to  is an a u th o rity  su sta in in g  
a  rule th a t th e g i f t  o f  a  fix e d  sum  to  be p aid  a n n u a lly  is 
an  o rd in a ry  le g a c y  an d  not an  an n u ity , b ecau se th e ex e c-
u to r  is to  in vest a  sufficient p o rtio n  o f  the estate  to  p ro -
v id e  fo r  the an n u ity , w ith o u t a n y  d irectio n  as to  the 

2 0  am o u n t o f  the in vestm en t, th en  it is c o n tr a r y  to  the 
w e ig h t o f  a u th o rity  on  th is su b ject.

I t  w a s  in sisted  on  th e a rg u m e n t th a t as the w ill d i-
rected  the e x e c u to r  to  in vest a  sufficient sum  to  raise  the 
$ 1,2 0 0  a n n u a lly , th e  e x e c u to r  w a s n o t req u ired  to  m ake 
th e in vestm en t u n til th e e x p ira tio n  o f  one y e a r  fro m  tes-
ta to r ’s death . T h e  a n sw e r  to  th is co n ten tio n  is, th a t the 
e x e c u to r  is o n ly  a u th o rize d  to  do w h a t th e  la w  requires 
an d  p erm its h im  to  do. H e  is a lw a y s  ju stifie d  in se ttin g  
a p a rt im m ed ia te ly  a  fu n d  sufficient to  in d e m n ify  him  

UO against'*the p a ym en t o f  the an n u ity .
A  fu rth e r  co n ten tio n  o f  th e co m p la in a n t is, th a t g r a n t-

in g  th e bequest to  be an  a n n u ity , n evertheless, the d efen d -
a n t w a s  im p ro p erly  p aid  a ll th a t she received , because 
h er o p p o sitio n  to  th e p rob ate o f  th e w ill w a s  “ u n w a r-
ran ted , d ila to ry  an d  v e x a tio u s ,”  and  th at b y  reaso n  o f  
such  con d u ct, the e x e c u to r  w a s  p reven ted  fro m  m a k in g
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the in vestm en ts req u ired  to  p ro v id e  th e annuity,. I  am  
unable to  d isco ver a n y  eq u itab le  reaso n  fo r  r e fu s in g  to  
the d efen d an t w h a t she is en titled  to  u n d er the w ill, s im -
ply because she con tested  its p rob ate  to  a n  u n su ccessfu l 
issue. T h e  estate  w a s  in  th e h an d s o f  a n  officer ap -
pointed b y  the C o u rt, the p resu m p tion  is th at he d id  h is  
d uty  an d  kep t th e m o n ey  in vested , an d  th e c o n tra ry  is 
not a lleg ed , th e re fo re  it co u ld  m ak e no d ifferen ce  in the 
status o f  th e  estate  W hether th e a d m in is tra to r  o r  the 
execu tor co llected  th e incom e, a n d  I  am  a w a re  o f  no ^  
equitable ru le  w h ich  v is its  u pon an u n su ccessfu l lit ig a n t 
the p en alty  o f  d e p r iv in g  h im  o f  th a t p o rtio n  o f  the es-
tate w h ich  the co u rts  h a ve  d eterm in ed  he is en titled  to, 
n o tw ith stan d in g  his u n su ccessfu l c la im  th a t he w a s  u n -
fa ir ly  d ealt w ith .

W h e th e r  the a d m in istra to r  p e n  d e n te  lite  w a s  ju s tifie d  
in p a y in g  leg a c ies  is a  q u estio n  w h ich  can n ot be d eter-
m ined in th is su it, th a t is a  m a tter  o f  a d m in istra tio n .
T h e  fu n ds w e re  p laced  in  h is h an d s b y  th e O rp h a n s ’ 
C o u rt to  be a d m in istered  b y  h im  as th e la w  d irects, and 
any im proper m isa p p licatio n  o f  the fu n d s co m m itted  to  2 0  
his ch a rg e  m u st be a d ju ste d  in the settlem en t o f  h is a c-
counts in th at C o u rt. I f  . th is d e fe n d a n t-w a s  en titled  to  
the m on ey it w o u ld  h a ve  to  be paid to  h er b y  th e present 
execu tor, and  the fa c t  th at it m a y  h a ve  been p aid  to  h er 
b y  the a d m in istra to r p e n  d e n te  l it e  w o r k s  no in ju r y  to  
the p arties in terested  th erein , w h ich  ca lls  u pon a  C o u rt  
o f eq u ity  to  in terfere , fo r  such an a d m in istra to r, ev en  i f  
he pays a le g a c y  w h ich  th e ch a ra cter  o f  h is ap p oin tm en t 
does not a u th o rize  h im  to  do, he w ill n everth e less be a l-
low ed such p aym en t in h is a cco u n tin g , p ro v id ed  the p a rty  30  
w ho received  it w a s  en titled  to  it, and  the estate  able and  
liable to  m ake the sam e a fte r  a ll p r io r  c h a rg e s  a re  p ro -
vided fo r.

T h e  resu lt w h ich  I h a v e  reach ed  is, th a t th e b ill o f  
com plaint presen ts no e q u ity  as a g a in st th is d efen d a n t 
and the m otio n  sh o u ld  p reva il.

4



2Ó

I N  C H A N C E R Y  O F  N E W  J E R S E Y .

B e tw e e n

D a n i e l  St e e l ma n , E x e c u to r , 

etc.,

C o m p lain an t, On  Bil l .
IO

Or der .an d

A ra be l l a  W he ato n , et  a l .,

D e fen d a n ts.

T h is  m atter co m in g  r e g u la r ly  on to  a  h e a rin g  on due 
n o tice  g iv e n , in th e presen ce o f  G a sk ill &  G a sk ill, so lic i-
tors fo r  com p lain an t, and  H e rb e rt A .  D ra k e , so lic ito r  fo r  
M a y  S teelm an , R o b e rt H . M c C a rte r , o f  counsel, and 
B le a k ly  &  S to c k w e ll, and  G e o rg e  H . P ie rc e , so lic ito rs 
fo r  d efen d a n t, A r a b e lla ' W h e a to n , G ilb ert C o llin s, o f  
cou n sel, an d  the C o u rt  h a v in g  h ea rd  th e a rg u m e n t o f  
th e  resp ectiv e  cou n sel and con sidered  th e  su b je ct m atter 
o f  th e  b ill, and b e in g  o f  th e  op in ion  th a t th e b ill filed in 
th e .a b o v e  cau se does n o t p resen t a n y  e q u ity  w h ich  re-
q u ires an a n sw er fro m  th e d efen d a n t, A r a b e lla  W h e a to n , 

I t  is, on  th is secon d  d a y  o f  A p r il,  A .  D . n in eteen  h u n -
d red  and seven, o rd ered , a d ju d g e d  and  decreed , th a t the 
b ill filed in  th e  a b o v e  cau se be and th e sam e is h ereb y  

3 0  str ick en  o u t and d ism issed  as a g a in st th e  said  d efen dan t, 
A r a b e lla  W h e a to n , w ith  costs.

W . J. M A G I E ,
R e s p e c tfu lly  advised , C .

J. J. Be r g en ,
V .  C .

A  tru e  copy.
V iv ia n  M. Eewis ,

C lerk .
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I N  C H A N C E R Y  O F  N E W  J E R S E Y .

B etw een

Daniel  St e e l ma n , E x e c u to r  o f  

Philip  M. W he at on , deceased, 

C o m p lain an t, 

and

Ar abe l l a  W he ato n  and Ma y  

Stee lm a n ,
D e fen d a n ts.

On  Bil l  f or  

Relief . 

No t ic e  oe 

A ppea l .

1 0

T h e  co m p lain an t h ereb y  appeals fro m  th e  o rd e r  m a d e  
in the ab o ve stated  cau se on th e secon d  d a y  o f  A p r il, in 
the y ea r o f  o u r  E o rd  one th ou san d  n in e h u n d red  and 
seven, and filed on th e fo u rth  d a y  o f  th a t m on th, b y  
w hich it w a s ord ered , a d ju d g e d  and d ecreed  th at th e 
bill filed in the a b o v e  cau se be and th e sa m e w a s th ere-
by stricken  out and  d ism issed  as a g a in st th e d efen dan t, 
A ra b ella  W h e a to n , w ith  costs, and fro m  th e w h o le  and 
every  p a rt th ereo f, to  th e  C o u rt  o f  E r r o r s  and  A p p ea ls  
in the last reso rt in a ll causes.

D ated  A p r il  n ,  i q o 7 .

GASKILL & GASAILL.
S o lic ito rs  fo r  C o m p lain an ts.

\0

30

I con ceive th ere is g o o d  cau se fo r  appeal in th e a b o ve  
stated cause. T

a A SKI j
O f  C o u n se l w ith  C om p lain an t.
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S e rv ic e  a ck n o w le d g e d  th is 22d  d a y  o f  A p r il,  190 7.
Bl e a k l y  & St oc kw ell , 

S o lic ito rs  o f  A r a b e lla  W h e a to n .

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  

1 0  A P P E A L S .

B e tw e e n

Da n ie l  St e e l ma n , E x e c u to r  o f  

Phi l ip  M . W he at on , deceased,

(A p p e lla n t) ,
C o m p lain an t,

20 and

A ra be l l a  W he ato n  (R e s p o n d -

ent) and Ma y  St e e l ma n ,

D e fen d a n ts.

T o  th e  H o n o r a b le  th e  C o u r t  o f  E r r o r s  a n d  A p p e a ls  in  

th e  la st r e s o r t  in  a ll ca u se s:

T h e  p etition  o f  D a n ie l S teelm an , e x e c u to r  o f  th e last 
w ill and  testam en t o f  P h ilip  M . W h e a to n , deceased , th e  
ap p ellan t in the ab o ve  stated  cause, re sp e c tfu lly  sh o w s 
th at y o u r  p etitio n er finds h im self a g g r ie v e d  b y  an o rd er 
m ade in the C o u rt  o f  C h a n c e ry  b y  th e H o n o ra b le  W il -
liam  J. M a g ie , C h a n ce llo r  o f  N e w  Jersey , b e a r in g  date 
th e  secon d  d a y  o f  A p r il, in th e y e a r  on e th ou san d  nine 
h u n d red  and seven , and filed A p r il  4, 190 7, w h ere in  the

Petit io n  oe 

A ppe al .
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said D a n iel S teelm an , e x e c u to r  as a fo resa id , th e ap p ellan t 
is com plainant, and  th e said  A r a b e lla  W h e a to n , th e  re-
spondent, is one o f  th e d efen d a n ts, and th e  said  M a y  
Steelm an is the o th er d efen d an t, in th is respect, to  w it :  
T h a t the said  o rd er, o rd ers an d  a d ju d g e s  an d  decrees th at 
the bill filed in th e said  cause be and th e  sam e th ere b y  
w as stricken  out an d  d ism issed  as a g a in s t  th e responden t, 
A rab ella  W h e a to n , w ith  costs.

A n d  y o u r  p etitio n er h u m b ly  appeals fro m  th e  sa id  
order, and all p a rts  th ere o f, upon th e g ro u n d  th a t th e 
sam e is erron eou s, and  fo r  th a t th e sam e sh ou ld  h a ve  
ordered, th at th e ap p lication  o f  th e  responden t, A r a b e lla  
W h eaton , to  d ism iss; o r  str ik e  o u t th e b ill o f  co m p lain t 
o f the co m p lain an t fo r  w a n t o f  eq u ity  sh ou ld  h a v e  been 
denied, w ith  costs.

Y o u r  p etitio n er th e re fo re  p rays, th at th e said  o rd e r  o f  
the said C h a n ce llo r  m a y  be, in  th e p a rticu la rs  a fo resa id , 
reversed, set asid e and fo r  n o th in g  holden, and th a t y o u r  
petitioner m a y  h a v e  such  re lie f in th e  p rem ises as to th is 
H on orab le  C o u rt  sh all seem  m eet. • 4

D ated  A p r il  n ,  190 7.  ̂ *

G A S K I L L  &  G A S K I L L ,
S o lic ito rs  fo r  A p p e lla n t and  C o m p lain an t.

J. H . G A S K I L L ,
O f  C o u n sel.

S erved  on B le a k ly  &  S to c k w e ll A p r il  26, 190 7.

JO
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N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  

A P P E A E S .

D a n i e l  S t e e l m a n , Executor of

B e tw e e n On  A ppe al  oe 
Da n ie l  St ee l ma n , 
Exe c ut o r  oe t h e

10  Ph il ip  M . W he at on , deceased. I  Las t  W ill  an d

I T es tament  oe 
( A p p e lla n t) ,  C o m p la in a n t, I

T h e  a n sw e r  o f  A r a b e lla  W h e a to n , respon d en t, to  the 
p etitio n  o f  appeal o f  D a n ie l S teelm an , e x e c u to r  o f  the 
last w ill an d  testam en t c f  P h ilip  M . W h e a to n , in  the 

a b o v e  en titled  cause.
T h is  responden t, not a c k n o w le d g in g  a ll o r  a n y  o f  the 

m atters w h ich  in th e sa id  p etitio n  o f  ap p eal a re  con ta in ed  
to  be tru e, fo r  a n sw e r  th ereto , n everth e less sa y s  an d  a d -
m its th at a  decree w a s  m ad e in  sa id  cause, d ated  the 

BO secon d d a y  o f  A p r il,  one th o u san d  nin e h u n d red  and 
seven , an d  en tered  in  the C o u rt  o f  C h a n c e ry  in th e cause 
d ism issin g  the b ill o f  co m p la in t as is th ere in  s ta te d ; b u t 
as to  th e substan ce an d  fo rm  th e re o f, th is  - respon d en t 
p ra y s  to  refer, th ereto  w h en  the sam e sh a ll be prod u ced .

A n d  th is respon d en t is a d v ised  an d  b elieves th a t the 
sa id  decree is a g reea b le  to  eq u ity , a n d  she p ra y s  th a t the

an d

Phi l ip  M. 
W he ato n , de-

c eased .
A r abe l l a  W heato n  (R e sp o n d -

ent), and Ma y  St e e l ma n ,
A nswer  o e  A r a-

be l l a  W  HEATON,

20 D e fe n d a n ts. ' Re s po nde nt .
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same m a y  be affirm ed, w ith  costs to  be a d ju d g e d  to  this 
respondent.

D ated  A p r i l  2 7 th , 190 7.

T h e  d efen dan t, jVlay S teelm an , h ereb y  appeals fro m

hundred an d  seven , an d  filed on  th e fo u rth  d a y  o f  th at 
m onth, b y  w h ich  it w a s  o rd ered , a d ju d g e d  an d  decreed, 
that the b ill filed in th e a b o ve  cau se be, an d  th e sam e 
w as th ereb y  str ik en  o u t an d  d ism issed  as a g a in s t  the 
defendant, A r a b e lla  W h e a to n , w ith  costs, a n d  fro m  the

B L E A K L Y  &  S T O C I C W E L L ,
S o lic ito rs  fo r  a n d  o f  counsel 

w ith  R esp o n d en t.

10

I N  C H A N C E R Y  O F  N E W  J E R S E Y .

B etw een

Ar abe l l a W he aton  and May

Dani el  St e e l ma n , Executor of

Steelman ,

Ph il ip  M. W he ato n , deceased,

and

C o m p la in a n t,

D e fen d a n ts.

No t ic e  oe A ppe al .

On  Bill  oe

RELIEE.
2 0

the o rd er m ad e in th e a b o v e  stated  cau se on  the secon d  ^  
d ay o f A p r il, in  th e y e a r  o f  o u r  L o r d  one th ou san d  nine
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w h o le  an d  e v e ry  p a rt th ere o f, to  th e C o u rt  o f  E r ro r s  
an d  A p p e a ls  in  th e last reso rt in  a ll causes.

D a te d  A p r il  n t h ,  1907,
H . A .  D R A K E ,  

S o lic ito r  fo r  th e D e fen d a n t, 
M a y  Steelm an .

H . A .  D r a k e ,
O f  C o u n sel.

10
I co n ce ive  th ere  is g o o d  cau se fo r  appeal in th e  ab o ve 

sta ted  cause.
' H . A. Dr ake ,

O f  C o u n se l w ith  D e fen d a n t, 
M a y  Steelm an .

S e rv ic e  o f  a  co p y  l o f  the w ith in  n o tice  o f  appeal is 
2 0  h ereb y  a c k n o w le d g e d  th is  e leven th  d a y  o f  A p r il,  A .  D . 

190 7.
Bee ak ey  & Stockweee ,

S o lic ito rs  fo r  A r a b e lla  W h e a to n , 
R esp on d en t.

Gaskiee  & Gaskiee ,
S o lic ito rs  fo r  C o m p lain an t.

O r ig in a l to  T re n to n , A p r i l  n t h ,  190 7.

O
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N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  

A P P E A L S .

B etw een

Da n ie R S t e e l m a n , E x e c u to r  o f  

Ph ir ip M. W he ato n , deceased,

T o  th e  H o n o r a b le  th e  C o u r t  o f  E r r o r s  a n d  A p p e a ls  in

th e  la st r e s o r t  in  a ll ca u se s:

T h e  p etitio n  o f  M a y  S teelm an , th e  ap p ellan t in the 
above stated  cause, re sp e ctfu lly  sh o w s, th at y o u r  p eti-
tion er finds h e rse lf a g g r ie v e d  b y  an o rd er m ad e in th e 
C o u rt o f  C h a n ce ry  b y  th e H o n o ra b le  W ill ia m  J. M a g ie , 
C h an ce llo r o f  N e w  J ersey , b e a r in g  d ate  o f  the second 
d ay  o f  A p r il, in th e y e a r  one th o u san d  nin e h u n d red  
and seven, and filed  A p r i l  4th , 19 0 7, w h e re in  th e  sa id  30  
D an iel S teelm an , e x e c u to r  o f  th e la st w ill  an d  testam en t 
o f  P h ilip  M . W h e a to n , w a s  co m p lain an t, and y o u r  pe-
titioner, M a y  Steelm an , ap p ellan t, w a s  one o f  th e  de-
fen dan ts, and th e sa id  A r a b e lla  W h e a to n , responden t, 
w a s the o th er d efen d an t, in  th is respect, to  w it , in  an d  
b y  said  o rd er it w a s  o rd ered , a d ju d g e d  an d  d ecreed  th at

Ar abeeea W hea to n  (R e sp o n d -

an d

C o m p la in a n t, Pe ti t io n  oe

A ppear .

10

e n t) , and Ma y  Stee l ma n  ( A p -

p ellan t)
D e fen d a n ts. I 20

5
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1 C

20

the b ill o f  co m p lain t filed in  th e a b o ve  ca u se  b y  th e said  
D a n ie l S teelm an , e x e c u to r  as a fo re sa id , be, and th e sam e 
th ere b y  w a s strick en  o u t an d  d ism issed  as a g a in s t  th e de-
fen d an t, A r a b e lla  W h e a to n , w ith  costs.

A n d  y o u r  p etitio n e r h u m b ly  ap p eals fro m  th e said  
o rd er an d  all p a rts  th ere o f, u pon th e g ro u n d  th a t the 
sam e is erro n eou s, an d  fo r  th at sam e sh o u ld  h a v e  o r-
dered  th at th e a p p licatio n  o f  th e d efen d a n t, A ra b e lla  
W h e a to n , to  d ism iss o r  s tr ik e  o u t th e b ill o f  co m p la in t 
o f  the sa id  D a n ie l S teelm an , e x e c u to r  as a fo re sa id , fo r  
w a n t o f  eq u ity , sh o u ld  h a ve  been denied  w ith  costs.

Y o u r  p etitio n er th e re fo re  p ray s, th a t th e sa id  o rd e r  o f  
the sa id  C h a n ce llo r  m a y , in th e p a rticu la rs  a fo re sa id , be 
reversed , set asid e an d  fo r  n o th in g  h olden, an d  th a t y o u r  
p etitio n er m a y  h ave  such  r e lie f  in  th e  p rem ises as to  
th is H o n o ra b le  C o u rt  sh all seem  m eet.

D a te d  A p r il  n t h )  190 7.

H . A .  D R A K E ,  
S o lic ito r  fo r  M a y  Steelm an , 

( A p p e lla n t) ,  D e fen d a n t.
H. A . D r a k e ,

O f  C o u n se l w ith  the D e fe n d a n t, M a y  
S teelm an , A p p ellan t.

S e rv e d  on G a sk ill &  G a sk ill, S o lic ito rs  fo r  C o m p la in -
ant, an d  B le a k ly  &  S to c k w e ll, S o lic ito rs  fo r  D e fe n d a n t, 
an d  A r a b e lla  W h e a to n , A p r il  13 th , 1907.
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N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  

A P P E A E S .

Between

Da n ie l  St e e l ma n , E x e c u to r  o f  

Ph il ip  M. W h e a t o n , deceased, 

C o m p lain an t,
Ma y  St e e l ma n .

On  A ppe a l  o e

1 0

and A nswe r  o e  A r a -

Ar ab ell a  W h e at o n  (Respond- i  be l l a  W h e a t o n ,

T h e  a n sw er o f  A r a b e lla  W h e a to n , responden t, to  th e  2 0  
petition o f  appeal o f  M a y  S tee lm an  in the a b o v e  en titled  
cause.

T h is  respondent, n o t a c k n o w le d g in g  all o r  a n y  o f  the 
m atters w h ich  in th e sa id  p etitio n  o f  appeal a re  con -
tained to  be true, fo r  a n sw e r  th ereto , n evertheless, sa y s  
and adm its th at a decree w a s m ad e in sa id  cause, d ated  
the second d a y  o f  A p r il, on e th ou san d  n in e h u n d red  and  
seven, and entered in the C o u rt  o f  C h a n c e ry  in th e ca u se  
d ism issin g the b ill o f  com p lain t, as is th ere in  s ta te d ; b u t 
as to the substan ce and  fo rm  th e re o f th is resp on d en t j j q  
prays to  re fe r  th ereto  w h en  th e sam e sh all be p roduced.

A n d  th is responden t is a d v ised  and b elieves th at th e 
said decree is a g reea b le  to  eq u ity, and she p ra y s  th a t th e 
sam e m ay  be affirm ed, w ith  co sts to  be a d ju d g e d  to  th is 
respondent.

D ated  A p r il  23, 190 7.

ent) and Ma y  St e e l ma n  (Ap-

pellant),

R espondent.

D e fen d a n ts.

B E E A K L Y  &  S T O C K W E E E ,  
S o lic ito rs  fo r  and o f  C o u n se l w ith  R espon d en t,
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