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MacCrellish & Quigley Co., Printers, Trenton, N. J. 

NEW JERSEY 

Court of Errors and Appeals 
PILLSBURY FLOUR MILLS COM-

PANY, A CORPORATION, 

Plaintiff-Respondent) 
vs. 

JOSEPH H. STONE AND HERMAN 

S TONE, p ARTNERS, . TRADING 
AS STONE & COMP ANYJ 

Def enda.nts-A p,p·ella:nts. 

SUMMONS. 

On Appeal. 

10 

THE STATE oF NEw JERSEY: To JoSEPH H. STONE AND 20 
HE RMAN STONE) p ARTNERSJ TRADING AS STONE & 
COM PANY: 

[L. s.] 

You are summoned to answer the an-
nexed complaint of Pillsbury Flour 
Mills Company, a corporation, in an ac-
tion at law in the New Jersey Supreme 
Court. And take notic •e that unless you 
file your answer to said complaint with 
the Clerk of the New Jersey Supreme 

Court at Trenton, within twenty days after service upon 
you of this writ and the annexed complaint, the plain- 30 
tiff may proceed in the suit and judgment may be entered 
against you. 

Witn ess, William S. Gummere, Chief Justice of the 
New Jersey Supreme Court, at Trenton, this tenth day 
of July, A. D. nineteen hundred and twenty-five. 

MART IN P. DEVLINJ 

Attorney. 

EDWARD J. KELLEHER, 

Clerk. 
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2 Complaint. 

NEw JERSEY SuPREME Co DR'f. 
MERCER CouNTY. 

PILLSBURY FLOUR MILLS COM-
PANY) A CORPORATION, 

Plaintiff) 
vs. 

JOSEPH H. STONE AND HER-
MAN STONE) p ARTNERS) TRAD-
ING AS STONE & COMPANY) 

Defendants. J 

Action at La w. 

COMPLAINT. 

Plaintiff, Pillsbury Flour Mills Company, a corpora-
tion duly licensed and existing under and by virt ue of 
the laws of the State of New Jersey , says: 

First Count. 

20 1. That on and after the elate mentioned herein below, 
Joseph H. Stone and Herman Stone were partners , doing 
business and trading as Stone & Company. 

30 

2. Plaintiff sues for the price of certain flour sold 
and delivered to the defendants upon a book account, of 
which a copy is attached hereto, and the whole of which 
is due and unpaid. 

Plaintiff demands as damages the amount due thereon, 
being the sum of six thousand fifty-one dollars and fifty 
cents ($6,051.50), with interest thereon from Jun e 8th, 
1925. 

Second Count. 
1. That on and after the elate mentioned hereinb elow, 

Joseph H. Stone and Herman Stone were partners , doing 
business and trading as Stone & Company. 

2. Plaintiff, a corporation duly licensed and existing 
under the laws of the State of New Jersey, doing busi-
ness in the State of New Jersey, did between April 23d, 
1925, and June 8th, 1925, sell and deliver to the defend· 
ants sundry goods, being certain flour manufactured and 

Answer. 3 

sold by the plaintiff under an agreement between the said 
parties that the plaintiff should charge defendants a rea-
sonable price for the goods sold and delivered. 

3. The amount due on the account on June 8th 1925 
charged in conformity with said agreement was a~d stili 
is, the sum of six thousand fifty-one dollars and fifty 
cents ($6, 051.50) . 

4. Defen dants have not paid the same. 
Plaintiff demands as damages the sum of six thousand 

fi~ty-~ne dollars and fifty cents ($6,051.50), together 1 O 
with mterest thereon from the 8th day of June, 1925, 
and costs of suit. 

MARTIN p. DEVLIN 
) 

Attorney of Plaintiff. 

NEw JERSEY SUPREME CouRT. 
MERCER COUNTY. 

PILLSBURY FLOUR MILLS COM-
PANY, A CORPORATION J 

Plaintiff) 
vs. 

JOSEPH H. STONE AND ·HER- I 
MAN STONE) PARTNERS, TRAD-J 
ING AS STONE & COMP ANY ) 

Defendants. 

ANSWER. 

Action at Law. 

20 

Defendant Joseph H. Stone, answering plaintiff's SO 
complaint, says-

First Count: 
1. Paragraphs 1 and 2 of the first count are denied. 

Second Count: 
1. Par agraphs 1 and 2 of the second count are denied. 

JORN L. REHER, 
Attorney of Defendant. 



4 Postea. 

NEw JERSEY SUPREME Cou RT. 
MERCER COUNTY. 

PILLSBURY FLOUR MILLS COM-
PANY A CORPORATION, 

' Plaintiff, 
vs. 

Action at Law. 
JOSEPH H. STONE AND HER-

MAN STONE, p ARTNERS, TRAD-
10 ING AS SToNE & CoMP ANY, 

Defendants. 

POSTEA. 

This case was tried before Judge Ralph 6-. 
Donges, with a jury at the Mercer County ~ cu1 
C th 3d 4th and 5th of November, 192 . ourt, on e , . · t both 

Th jury rendered a general verdict agams f 
defen~ants and in favor of the plaintiff for the sum; -
. d fi hundred sixty-three dollars ($ .' six thousan ve . of suit 20 

563 _00) and eighty-one ( .81) cents, with costs · 

80 

RALPH w. E. DONGES, 

Judge of the Mercer County Circuit Court. 

NEw }8RSEY SuP~EME Cou RT. 

PILLSBURY FLOUR MILLS COM-
PANY A CORPORATION, 

' Plaintiff, 
vs. 

JOSEPH H. STONE AND HER-
MAN STONE, p ARTNERS, TRAD-
ING AS STONE & COMPANY, 

Defendants. 

Action at Law . 

ON POSTEA. 

b · tered It is ordered that judgment be and here y is en r the 
in favor of plaintiff and against the defendants fo 

Judgment. 5 
sum of six thousand five hundred sixty-three dollars 
and eighty-one cents, besides costs to be taxed nisi. 

Entere d November 10, 1926. 
On motion of 

MARTIN P. DEVLIN, 

Attorney : 

NEw JERSEY SUPREME CouRT . 

PILLSBURY FLOUR MILLS COM-
PANY, A CORPORATION, 

Plaintiff, 
VS. 

J OSEPH H. STONE AND HER-
MAN S'r ONE P ARTN1<'RS TRAD-, £, J 

10 

ING AS STONE & COMP ANY, J 
Defendants. 20 

JUDGMENT. 

Whereupon it is adjudged that the plaintiff, Pillsbury 
Flour Mills Company, a Corporation, do recover of the 
said defendants, Joseph H. Stone and Herman Stone, 
partners. trading as Stone & Company, the sum of six 
thousand five hundred and sixty-three dollars and 
eighty-one cents damages, together with its costs, which 
have been taxed at the sum of fifty-eio-ht dollars mak-
. b ' 
mg in the whole the sum of six thousand six hundred 
twenty-one dollars and eighty-one cents. 30 

Judgment entered November 10, 1926. 
WM. S. GUMMERE, C. J. 



6 Notice of Appeal. 

NEW JERSEY SUfREME COURT. 
MERCER CouN 'rY. 

PILLSBURY FLOUR MILLS CoM- I 
PANY, A CORPORATION, 

Plaintiff, 
vs. 

JosEPH H. STONE AND HER- I 
1 O MAN STONE, PARTNERS, TRAD-J 

ING AS STONE & COMP ANY, 
Defendants. 

A_ction at Law . 

NOTICE OF APPEAL. 

Sis-Take notice that the defendant Joseph H . Stone 
appeals to the Court of Errors and Appeals from_ the 
whole of the Judgment entered in the above entitled 

20 cause. 
Yours, &c., 

JOHN L. REHER, 
Attorney of Defenda.nt Joseph H. Stone. 

To MARTIN P. DEVLIN, Esq., 
Attorney of Plaintiff. 

Testimony. 

NEw JERSEY SUPREME CouRT, . 
No. 1, Mercer Circuit 

' 
PILLSBURY FLOUR MILLS COM-

October Term, 1926. 

PANY, A CORPORATION, 

PlG4ntiff, 
VS. 

JosEPH H. STONE AND HER- Action at Law. · 
MAN STONE, p ARTNERS, 
'fRADIN G AS STONE & COM-
PANY, 

Defendants. j 

TESTIMONY 

7 

10 

Transcript of shorthand notes of testimony, etc., 
taken in the above entitled cause on the trial thereof 
before Hon. Ralph W. E . Donges, Circuit Court Judge, 
and a jury, at the Court House, Trenton, New Jersey, 
on Wednesday, November 3, 1926. 20 

Appearances-Martin P. Devlin, for the Plaintiff; Joh~ 
L. Reher, for the Defendant. 

(Jury empaneled and sworn.) 
( Counsel opened.) 

E'.mer D. Va,nderhoof, sworn for the plaintiff. 
Direct examination, by Mr. Devlin. · 
Q. Mr. Vanderhoof, where do you live? 
A. I live in Maplewood, New Jersey. 
Q. That is in Essex county? 
A. Yes, sir. 
Q. Wha t is your occupation? 
A. _I am manager for the Pillsbury Flour Mills Com-

pany in .New Jersey and part of New York State. 
Q. Do you know the defendant, Mr. Stone? 
A. Yes, sir. 

30 



8 Elmer D. Vanderhoof-Direct. 

Q. Do you know his brother? 
Mr. Devlin-Is he here? 
Mr. Reher-Yes. 

Q. Do you know Herman Stone? 
A. Yes, sir. 

D . l ever meet them-you have met them, Q. 1c you 
haven't you? 

A. Yes, sir. ? 
Q. Do you remember your first meeting with them. 

10 A. Yes, sir. 
Q. Where was it at? h 
A. They came to my office in October, 1924; bot 

of them; and stated they were in business toge ther as 
l b fl d at tha t meet-partners and wantec to uy our, an we 

ino- sold them a car of flour, the initial car of flour at 
th:t first meeting when they came to my office, and we 
continued selling them that way right along, so far 
as we knew. f 

Q. Tell us what conversation you had with both 0 

20 these men at your office. 
A. Why, they said they were operating as partners 

and that hey wanted to buy flour for Trenton . . 
Q. Did they say what name they were working 

under? 
A. Under the name of Stone & Company. 
Q. And gave you both their names? 
A. Yes, sir. 
Q. As a result of that information did you do any· 

thing before you decided to sell them? 
A. Yes, sir. They gave us some referenc es; a 

30 couple of banks here in town. 
Q. What banks were they? 
A. Well , I do not remember. you have the letters 

there . , 
· Q. I will show you a letter to refresh your memor)· 
Is that one of them? 

A. Yes , sir. 
Q. The I-Ianover Trust Company? 
A. The Hanover Trust Company. 

Elmer D. Vanderhoof-Direct. 9 

Q. And in accordance with that you wrote to them, 
did you? 

A. Yes, sir. 
Q. Is that the letter you received from the Hanover 

Trust Company? 
A. Yes, sir. 

Mr. Devlin-I will have that marked. 
(Paper referred to is marked D-1 for identi-

fication.) 
Q. And this letter is the reply you got? 10 

. A. Yes, sir. 
( Mr. Devlin reads P-1 for identifica:tion.) 

Q. Now the other Stone mentioned there; who was 
the other Stone? 

A. That was his father. 
Q. Did he come with them? 
A. No ; he did not come with them. 
Q. Now, you also wrote to the Mercer Trust Com-

pany, didn' t you? 
A. Yes, sir. 20 
Q. And at their request? 
A. Yes, sir. 
Q. And you got this letter m reply? 
A. Yes, sir. 

(Paper referred to is marked P-2 for Identi-
fication.) 

(Mr. Devlin reads P-2 for Identification.) 
(Papers heretofore marked P-1 for Identi-

fication and P-2 for Identification are marked, 
respectively, Exhibit P-1 and Exhibit P-2.) 

Q. Afte r you got those replies, dated on the twenty- 80 
fifth of October, did you meet them again? 

A. Yes, sir. They came to my office when I sold them 
that initia l car of flour; they were both there together . 

Q. I show you a paper. Will you state what it is? 
A. Yes sir· that is a contract of sale made on the ' ' thirtieth of October. 
Q. Th at was after these letters were written? 
A. Yes, sir. 



10 Elmer D. Vanderhoof-Direct. 

Q. Whose signature is to that? 
A. It is signed by Joseph H. Stone and Herm an H. 

Stone, "Per Herman M. Stone." 
Q. Were they both present when it was signed? 
A. They were both present. 
Q. That was a contract for what? 
A. For a carload of flour. 
Q. At that time did you converse with th ese men 

about their responsibilities, that is, their financial re-
l O sponsibilities? 

20 

30 

A. Yes, sir. 
Q. What was said, that. you remember? 
A. Well, they said that-Mr. Herman Stone said 

that he was not financially responsible, but his brother, 
Joseph, was; and he also said that his father intended 
putting some money into the concern. That was the 
reason we mentioned him in the letter. 

Q. Did you see the father at all? 
A. No, sir; I never met the father . 
Q. But he said that? 
A. Yes, sir. 

Mr. Reher-Your Honor, I do not think this 
is pertinent at all to the issue in this case. · 

The Court-How is it material, Mr. Devlin? 
I understand · there is no dispute that down to 
some time in January these two defendants 
were partners. I suppose the question really is 
whether or not upon the alleged dissoluti on of 
the partnership it was brought to the attenti on of 
this plaintiff . 

Mr. Devlin-That 1s true but at the same 
' time, to meet the issue, I think it is necessary 

to lay the groundwork of the negotiation s. 
The Court-Well,. go ahead. 

Q. Did he give you a statement of the asset s and 
what their liabilities were at that time? 

A. Yes, sir. 
Q. I show you two papers-

Elmer D. Vanderhoof-Direct. 11 

Mr. Devlin-Mark this contract Exhibit P-3. 
(Contract referred to is marked Exhibit P-3.) 
Mr. Reher-I object to the use of any other 

papers unless those were really involved in the 
issue in this case. 

The Court-Well, they are not offered yet. 
It is objected that this is immaterial to the issue 
which is whether or not the partnership ceased 
to exist. 

Mr. Devlin-I think it is material to the issue 10 
in this respect: I think it is corroborative more 
or_ less of thir conduct at the time they allege 
th~s partnership ceased to be. I think the negoti-
at10n of this transaction will affect the conduct 
at the period they claim the partnership ceased 
to be. 

The Court-I suppose that might more prop-
erly be rebuttal then. I suppose, as a matter of 

fact upon the admissions a prima f acie case 
might be made out. Go ahead and put in your 
proo f. It seems to me that this is not material 20 

at this time, as I view it. I will sustain the 
objection. 

Mr. Devlin-What was the objection to, these 
two papers? 

The Court-Yes. 
Mr. Devlin - The initial contract is in. 
The Court-Yes. 
Mr. Devlin-I ask an exception to your 

H onor's ruling on these two papers. 
Q. Now, you sold them flour right up until what 

date? ~'. 1> 

A. Up until June; up until-
_Q. Perhaps I better give you these two bills and that 

will assist you in refreshing your memory, anyhow. 
A. (W itness examines papers.) 

Mr. Reher-Is that the account sued upon? 
Mr. Devlin-Yes. 

Q. Your company sold them flour up until when? 



12 Elmer D. Vanderhoof-Direct. 

A. Up until-The date of the last bill was December 
third- No. I am wrong. It was June eighth . That 
was the date of the sale but not the date of the delivery. 

Q. The last delivery? 
A. Yes, sir; the last delivery. 
Q. What was the date of your last sale? 
A. The last sale was December third. 
Q. What year? 
A. 1925, it must be. It is not on here. 

10 Q. Your last delivery, you say, was made in June, 
1925? 

A. Well, it was December, 1924, then. 
Q. That is when the last order was taken? 
A. Yes, sir. 
Q. In December, 1924? 
A. Yes, sir; that is the last sale we made. 
Q. And delivery was made-
A. The last delivery was made on June 8, 1925. Mr. 

Cobb is more familiar with this part of the work than I 
20 am. 

Q. The amount of those bills is-
A. The full amount is $6,056.18. 

Mr. Devlin-I will offer these 1n evidence, 
the two together that form the account. 

Mr. Reher-No objection. 
(Two papers referred to and offered in ev1

• 

dence are marked, respectively, Exhibit P-4 and 
Exhibit P-5.) 

Q. Now, Mr. Vanderhoof, you are the mana ger of 
that establishment for the State of New Jerse y? 

A. Yes, sir. 
Q. It is a large concern and 

branches of it, in New Jersey? 
you are one of the 

A. Yes, sir. 
Q. From the date that Mr. Stone and his brother 

came to you to get a line of credit and buy your flour 
clown to the date of the last delivery, which was June 
8, 1925, did you receive any notice, oral or writt en or 

Elmer D. Vanderhoof-Cross. 13 

otherwise, of any dissolution in the partnership be-
tween those two men? 

A. We did not. 
Q. In your office in Newark who receives the mail? 
A. Mr. Cobb. 
Q. (Ind icating) He is thi s gentleman here? 
A. Yes, sir. 

Mr. Reher-What is his name? 
The Witness-Walter Cobb. 

Q. vVhat position does he occupy in the office? 
A. He is credit manager and office manager. 
Q. He receives the mail and opens it? 
A. Yes, sir. 
Q. And takes care of it? 
A. Yes, sir. 

1 () 

.. Q._ Had you ever received any mail from them in-
c(l_cati~g anything about a dissolution of the partner ship 
piecedmg that last delivery? 

A. No, sir ; we never received any letter of any kind 
from Mr. Stone with regard to any dissolution what- •>o 
soever. 

Q. Who is it in your business that has the authority 
to grant credit , extension of credit or change the terms 
of a contract? 

A. Mr. Cobb. 
Q. Is he the only person? 
A. Except myself. 

1 
Q. You and Mr . Cobb are the only two persons who 

1~ve the authority from your superiors to extend credit 
01 change the terms of credit with anyone? 

A. Yes, sir. 
Q. That is, you are the two responsible individuals 3 O 

of the business? 
A. Yes, sir. 

Mr. Devlin-Cross-examine. 
Cross-examination, by Mr. Reher. 
_Q. How long have been with the Pillsbury Flour 

Mills Company? 
A. Forty years. 



14 Elmer D. Vanderhoof-Cross. 

Q. How long have you managed the New Jersey 
branch? 

A. About three years. 
Q. Didn't you tell Messrs. Joseph and Herm an Stone 

when they came to interview you in Newark with refer-
ence to shipments of flour that you would first have 
to take the matter up through the credit department 
before you could ship any flour to them? 

A. Yes, sir. 
1 t • Q. I understood you to say on direct examination 

that that was not so, that you made the shipment first 
and then made these inquiries. 

A. Oh , no. Those letters are dated on the twenty-
fifth . 

Q. How about having it go through the credit de-
partment? 

A . Mr. Cobb was the credit man and it was up to 
him to say whether or not- Of course, at the time 
that we made this deal with Mr. Stone we were simply 

2 o a branch office working from New York ; we worked 
through New York. 

Q. The office was then new in Newark, was it? 
A. Yes, sir. But since that time we have made an 

entirely separate office. 
Q. Didn't they tell . you at the time that they were 

about to engage in business as partners? 
A. They said they were in business as partne rs; yes, 

sir. 
Q. They did not say that they were then in busine~s 

as partners , but that they were about to engage 111 

0 business as partners ? 
A. I can not recall the exact words. I know they 

were both there at that time. 
Q. What are your duties there as manager of the 

New Jersey branch? 
A. I am general manager of the branch , and my 

main duties are as sales manager. I watch the sales 
end and Mr. Cobb watches the credit end. 

E lmer D. Vanderhoof-Cross. 15 

Q. Do you have authority to make sales to any 
person or persons whom you see fit? 

A. Yes, sir. 
Q. You can extend any credit you see fit? 
A. I could, but we do not as a rule without authority 

from the main office in Buffalo if it involves any large 
amount. 

Q. Any perso n who contemplat es making purchases 
from your concern , his credit is passed upon by you 
or Mr. Cobb? 

A. Mr. Cobb usually; yes, sir. 
Q. So tha t the sale is thereafter made if it 1s satis-

factory to you or Mr. Cobb? 
A. Yes, sir. 
Q. You say that you never received any notice of 

the dissolution of the partnership between these two 
brothers? 

A. We did not . 
Q. Are you sure of that? 
A. Why surely I am. Of course, I am sure of it. 
Q. Mr. Cobb, you say, received all the mail coming 

in the office ? 
A. He opened all the mail ; yes, sir. 

. Q. Did you ever handle the mail originally when 
it came in the office? 

A. No ; never. 
Q. Letters might come m the office that you would 

not see? 
A. It is possible, but nothing of that nature would 

come in that I would not see. 
Q. You say it is possible? 
A. Yes, sir. 
Q. Fro m time to time there have been a number of 

cases tha t you have not seen a letter at all or seen 
. ' certain lette rs at all; isn't that so? 

Mr. Devlin-Objected to unless you show 
that in this case- Anything is possible, and 
I think-

10 

20 



16 Elmer D. Vanderhoof-Cross. 

The Court-I suppose he is entitled to show 
what the practice in the office is and whether or 
not mail does come to the office which this wit-
ness does not see. 

Mr. Devlin-That question is all right. 
Q. Now, you say there is mail from time to time 

corning into the office which you do not see at all r 
A. Yes, surely, because I am out some of the time. 
Q. Who receives that mail when you do not see itr 

l O A. Mr. Cobb. 
Q. Is he the only one? 
A. Yes, sir. 
Q. How many employees have you m the office? 
A. We have ten, I think. 
Q. Are they all just clerks? 
A. They are all clerks; yes, sir. 
Q. Do some of those clerks handle the mail? 
A. No, sir. 
Q Wh . · the mail first when it comes into . o receives 

2 o the office ? 
A. The mailman usually comes m and lays it on 

Mr. Cobb's desk. 
Q. You say, "Usually." Does he do that all the 

time? 
A. Yes, ninety-nine times out of a hundred. 
Q. What does he do the other time? 
A. If Mr. Cobb happened to be out to lunch he 

would lay it on my desk. 
Q. That is the only time he would lay it on your 

desk? 
A. Yes, sir. 
Q. He would not lay it on anyone else's desk? 
A. No, sir. 
Q. Does anyone else handle the mail outside of you 

and Mr. Cobb? 
A. No, sir. 
Q. Mr. Cobb gets it first? 
A. Yes, sir. 
Q. What does he do with it then? 

E lnier D. Vanderhoof-Cross. 17 

A. He sorts it out and gives me what comes under 
my attention and the rest he takes care of himself. 

Q. Are you the only two people that handle the mail 
after he opens it and sorts it out? 

A. Yes, sir. 
· Q. Is there anyone else in the office that gets com-

munications ? 
A. Oh, yes. We give it to the different departments 

where it belongs . 
Q. What letters does he deliver to other departments 10 

outside of yours and his? 
A. For instance, we have a stock man there · and 

' any letters referring to the stock after he has taken 
care of it we pass it on to the stock clerk; and we have 
an order clerk, and the orders we pass on to the order 
clerk, and so on. 

Q. So in sorting the mail you and he are the only 
ones who receive it? 

A. No. 
Q. How long has Mr. Cobb been in the office? 
A. Ever since it has been started. 
Q. Three years ago? 
A. Yes; and prior to that he was connected with the 

Pillsbury Flour Mills Company, the same as I was 
for thirty years or more. ' 

Mr. Reher-Have you a letter dated January 
21, 1925? I gave notice to .produce. 

Mr. Devlin-You gave me notice to produce 
a certain letter written by Stone and Company 
to the plaintiff under date of January 22, 1925, 
concerning the matter in issue. 

Mr. Heher-Y es. 
Mr. Devlin-Now, we have testified to no 

letter being received at that date or touchino-
this question. Now, any letter that you hav: 
got that corresponds with that-

The Court-Your answer is, then, that you 
have no such letter? 

Mr. Devlin-We have no such letter. 

20 

30 



18 Elmer D. Vanderhoof-Cross. 

Q. All right. I will show you this letter , Mr. Van-
derhoof-

Mr. Devlin-I object to the copy being used 
at the present time-

Mr. Reher-I was gomg to have it marked 
for identification and ask-

Mr. Devlin-Until it is first establish ed that 
it was-that its original was written and mailed. 

The Court-I suppose he may show it to 
10 this witness and ask whether he ever _got such 

a letter. 
Mr. Devlin-There is no need of it because 

he has flatly answered that he got none . 
The Court-I suppose he is entitled to cross-

examine on it and get his recollection. 
Mr. Devlin-I think his answer is a direct 

finality to the question. I ask an exception to 
your Honor 's ruling. 

The Court-Yes. 
20 Q. I show you what purports to be a letter with the 

heading "Stone & Company" at the top, und er date 
of January 22, 1925, addressed to the Pillsbur y Flour 
Mills Company, to your attention-"To the atte ntion of 
Mr. Vanderhoof,"-and ask you if you have ever seen 
the original of that. 

A. (After examining paper.)-! have read the first 
paragraph. I do not think it is necessary to go further. 
We never received any such letter. 

Mr. Devlin-Read the whole letter and take 
your time to read it and answer the question. 

30 (Witness continues to examine paper. ) 
Q. What do you say? 
A. We never received any such letter. 
Q. Are you sure of that? 
A. Yes, sir. 
Q. You do not recognize anything in that letter as 

being familiar, or as having seen it before? 
A. No, sir. 
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Q. You ar e positive of that? 
A. Yes, sir. 
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Q. You can say that positively to-day , that you never 
received-

A. I never saw any such letter. 
Q. Is it possible that someone else might have re-

ceived that letter? 
A. The only one is Mr. Cobb. 
Q. Mr. Cobb might have received it? 
A. Yes, sir. He opens the mail. l 0 
Q. Who is Mr. Greenberg? 
A. Mr. Greenberg was a salesman. 
Q. Mr. Greenberg was a salesman at that time, 1n 

January, 1925? 
A. Yes, sir. 
Q. And he had been a salesman for how long prior 

to that? 
. A. Oh, about, I should say roughly, without looking 
it up, about a year before that. 

Q. Did Mr. Greenberg sign contracts on behalf of 20 
the Pillsbury Flour Mills Oompany? 

A. Yes, sir. 
Q. He went out to make sales of flour and in doing 

so he had the power and authority to sign contracts for 
the sale and delivery of flour for the company? 

A. Subject to acceptance; yes, sir. 
Q. Subject to whose acceptance? 
A. To our acceptance. That is on all contracts. 
Q. Do you mean subject to the acceptance of you 

and Mr. Cobb? 
A. Yes, sir. 80 
Q. Did Mr. Greenberg have any other authority or 

power? 
A. No, sir. 
Q. Did he have power to name prices for flour? 

Were there certain set prices of flour? 
+ A. He was supposed to name the prices he received 
!1'0111 us. 
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Q. Did he have any latitude at all in changing those 
prices? 

A. No, sir. 
Q. Did he have power to grant credit in any way? 
A. No, sir. 
Q. That was referred to the company? 
A. Absolutely; yes, sir. 

Mr. Reher-May I have thi s lett er marked 
for identification? 

10 (Paper referred to is marked D-1 for identifi-
cation.) 

Q. Is Mr. Greenberg with your company now? 
A. No. 
Q. When did his relationship cease to exi st ? 
A. I do not know as I can tell without looki ng it up. 
Q. Well, about when? 
A. I should say it is a year ago. 
Q. During 1925 some time? 
A. Yes; I think it was in the fall of 1925; I think, 

2 ') without looking it up; I do not remember, really. 
Q. Did 1\/Ir. Greenberg make certain visit s to Tren-

ton and Stone & Company? 
A. Yes, sir; he came down here every two weeks. 
Q. Do you recall if he made visits every two weeks 

in the months of December, 1924, and Janu ary and 
February, 1925, _ to Trenton? 

A. I should say so; yes, sir. He should have done 
it and I suppose he did. 

Q. It wa s his practice to do that? 
A. Yes, sir. 

:J ·) Q. You knew he had made a number of visits to 
Trenton? 

A. Yes, sir. 
Q. Do you know, too , that he talked with Stone & 

Company and Herman Stone? 
A. Probabl y ; yes, sir. . 
Q. Did he ever report any conversation he had w1th 

Herman Stone or Joseph Stone? 
A. No, sir. 
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Q. Did he make any report at all about hi s transac-
tions in Trenton? 

A Only the way the rest of the men do-he reports 
his orders. He does not tell what conversation he has 
with them. 

Q. \Vas it his practice to report to you any change in 
the status of partnerships or corporations or any finan-
cial change of individuals? 

A Yes, sir. 
Q. He would report that always to you? 10 
A. Yes, sir. 
Q. It was hi s duty on behalf of the company to 

report those things to the office ? 
A Yes, sir. 
.Q. And if he knew of the dissolution of this partner-

ship or if he had acquired that knowledge on his visits 
to Trenton it was his duty to report it to you or Mr. 
Cobb or to report it to the Newark office? 

A. Yes, sir. 
Q. You say it was his duty to observe the financial 20 

change in conditions of individuals and partnerships 
and corporations when he was on the road making 
sales of flour? 

A. It was his duty; yes, sir. They do not always 
do those things, but it is their duty. 

Q. If he received notice of the dissolution of any 
partnership you considered that notice to the Pillsbury 
Flour :Mills Company, did you not? 

The Court-I suppose that calls for a con-
clusion. 

Mr. Reher-All right. I will withdraw the 30 
question. 

Q. Did you ever see any drafts accepted bv Stone & C . ., 
ompany for the delivery of flour during the time 

You had business relations with Stone & Company? 
A. No. 
Q. Who would receive those drafts? 
A. Mr. Cobb. 
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Q. What was your practice in having drafts accepted 
for sales of flour? 

Mr. Devlin-I do not know as this gentle-
man can state it. He is not the financial man. 

The Court-He may answer it if he can. 
(Last question read.) 

A. Well, our practice varies in that respect. 
Q. I will ask in this particular case, if you know. 

Do you know whether or not your practice was to send 
10 drafts direct to Stone & Company for accepta nce and 

they would return them, accepted, to your company and 
you would thereupon deposit them in the Chase National 
Bank of New York? 

A. I would rather Mr. Cobb would answer that ques· 
tion. 

Q. Do you know that? 
A. I know they paid by draft. 
Q. Was that the practice, if you know? 
A. Yes, sir; usually. 

20 Q. And the drafts, you say, never came to your no· 
tice at all? 

A. No; they never came to me. 
Q. Who would handle those or send them out? 
A. Mr. Cobb. 
Q. He would send them out for acceptanc e direcl 

to the purchaser of flour? 
A. Yes, sir. 
Q. You never handled any at all? 
A. No, sir. That is not my part of the work. 
Q. Was there anyone else handled drafts for accept· 

30 ance besides Mr. Cobb? 
A. No. They have all got to go through his handi 

first. 
Mr. Heher-In this connection, your Honor, 

I asked for the production of two drafts. The:i 
are two drafts mentioned in the complaint 111 

this way: the plaintiff asks for protest fees upon 
two drafts which were protested. They are en· 
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tered on the book account in the complaint, and 
I ask for the production of those two drafts. 

Mr. Devlin-Have you got those drafts? 
The Witness-Yes, sir. What was the date of 

the draf ts? · 

Mr. Heher-I say in the notice the ones men-
tioned in the complaint. 

The Witness-(Producing papers.) These 
are the two, I guess, Mr. Devlin. Those are the 
only two I had, and those are the ones Mr. Cobb 
h 10 anded me the other day, and I thought he might 
be a little late was the reason I brought them 
down. 

Q. I show you these two papers, apparently drafts 
drawn by Pi llsbury Flour Mills Company against Stone 
& Company, one dated June 8, 1925, for $2,682.50, and 
the other likewise drawn by Pillsbury Flour Mills Com-
pa . 

ny agatnst Stone & Company under date of May 21 
1925 f ' ' , or $2,304.50, and ask you when you saw these 
first. 

A. I never saw them until the other day. 
~- How did you come to see them the other day? 
. · Yesterd ay when Mr. Cobb handed them to me to 

bnng dow h H · · n ere. e said Mr. Devlm had asked for 
them I I ·· . , anc as was coming first I brouaht them alona m h t, t,, 

case e was late. Mr. Cobb had them in his files 
somewhere. 

Q. You say that is the first you saw of those two 
papers? 

A. Yes, sir. 

20 

h Q. I under stood you to say on direct examination 
30 t at at the time that Joseph Stone and Herman Stone 

came to your office in Newark with reference to the 
c~ntemplated purchase of flour you told them you wanted 
t em both to endorse drafts, did you not? 

A. I do not think I said that. 
Q. What did you say? 
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A. I did not take up the question of drafts with them; 
I never did. The question of drafts is handle d in the 
credit end of the office. 

Q. You mentioned Samuel Stone, Joseph Stone and 
Herman Stone in connection with the giving of credit, 
did you not? 

A. I mentioned Samuel Stone in connecti on with 
those bank letters. 

Q. Isn't it a fact that when you mentioned the ques-
10 tion of credit when they were forming this partn ership 

that you considered Samuel Stone, the father, as well as 
the two boys ? 

A. No, I do not think I said that. 
Q. Who mentioned Samuel Stone's name first in the 

conversation between you and the two boys, in this con-
versation in Newark? 

A. What do you mean? 
Q. How did Samuel Stone's name come to be men· 

tioned in the conversation between you and the two boys 
20 in Newark 

A. The boys spoke of their father as being a man of 
means and he was going to put some money into the 
business. 

Q. Were you asked for credit outside of the two 
boys? 

A. No. We were looking up their responsibili ty. 
Q. Were you satisfied with their credit without the 

father's endorsement on these drafts? 
A. Yes. 
Q. So. the father's endorsement was not neces sary? 

30 A. No, sir. 
Q. Did you understand the two boys then would ac· 

cept drafts when you sent them forward for acceptance 
in the future ? 

A. No. That is not ruleable in business. 
Q. Did you understand both would accept draft s? 
A. No, sir. Nothing was said about that, not in re· 

gard to who should sign the drafts. We do not care who 
signs them as long as they are paid. 

E/111,er D. Vanderhoof-Cross. 25 

Q. Isn't it a fact that you wanted both names as ac-
ceptors on those drafts to be sent in the future? 

A. Not necessarily, no. 
Q. Isn't it a fact that you were relying upon the 

credit of Josep h Stone as well a·s that of Herman Stone? 
A. Yes, sir. 
Q. And isn't it true that you as a business man of 

forty years would want the liability of those two men 
on those drafts by their signatures? Isn't that true? 

A. That is not necessary. 10 
Q. Didn't you know if you had one name on there 

you would be able to hold the other man? 
A. No. 

Mr. Devlin-I object to that. 
Q. Do you want us to understand that you under-

stood at the time these two boys talked to you first in 
Newark that the signature of one of them in accepting 
drafts which you sent them in the future would be 
sufficient? 

A. Yes, sir. 20 
Q. And you did not care which one of them accepted 

the drafts which were sent forward in the future? 
A. Not if they were paid . 
Q. Diel you understand that Joseph Stone was per-

haps more financially responsible than Herman Stone? 
A. Yes, sir. 
Q. And do you want us to understand you did not 

care who accepted them in the future? 
A. It does not make any difference to us who accepts 

them as long as we are paid. All we want is our money. 
Q. Mr. Va nderhoof, calling your attention to these 30 

tw I f 0 era ts again, the one dated June 8, 1925, and one 
date~ May 2 1, 1925, and calling your attention to this 
particular draf t, they are accepted in this fashion, "Stone 
& Company," and underneath, "H. M. Stone." In other 
wo~·cls, Josep h Stone 's name does not appear on there. 
ls it true that all the drafts you received were accepted 
that way? 

A. I do not know. 
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Q. Would you regard this, from your busin ess ex-
perience extending over so many years, as being suf-
ficient to hold Joseph Stone as a partner in th is busi-
ness? 

A. Yes, sir. 
Q. You think it would? 
A. Yes, sir. 
Q. The question would never arise in your mind if 

you had an instance like this, with R. M. Stone on it 
10 on behalf of Stone & Company, as to whether the signa-

20 

so 

ture of Joseph Stone was there? 
Mr. Devlin-Objected to as argumen tative. 
The Court-Yes, I think it is. 
Mr. Reher-That is all. 

{I ¾i •:· i·;,,-·•fi<~-· ~,>" 

Re-direct examination, by Mr. Devlin. 
Q. If you had received notice of any dissolution of 

this partnership on the date of January twent y-second, 
what effect would such notice have had on you in your 
relations with these two people? 

A. Why, knowing that R. M. Stone was not finan-
cially responsible, we certainly would not give him six 
thousand dollars worth of credit. 

Q. You would have stopped the deliveries? 
A. Why, surely. 
Q. Until a new line of credit was made? 
A. Yes, sir. 
Q. Because you understood at that time, didn't you, 

that Joseph Stone was the financially substanti al man 
of the two? 

A. Yes, sir. 
Q. And you knew that Herman Stone had nothing? 
A. Yes, sir. 
Q. Mail always that comes to your office first goes 

to Mr. Cobb? 
A. Yes, sir. 
Q. Does he, as far as you know, open it all? 
A. Yes, sir. 

~ :DI , .• r, " - ···• ". !. a . ..::r~-__ '.: _ _ __ _ _ _ . 
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Q. Then does he separate to each individual what 
mail he desires each to take care of? 

A. Yes, sir. 
Q. Is that the custom? 
A. Yes, sir. 
Q. If he got such a notice as that Mr. Reher has 

presented to you, to whom would that notice go? 
A. Why, he would take action himself at once as 

credit manager. ' 
Q. And then he would give the rest of the office 10 

o_rders to conform to what he wanted to do? 
A. Surely. 
Q. As the man responsible for the receipts for the 

goods that go out ? 
A. Yes, sir . 

Mr. Devlin-That is all for the present. I will 
have these two drafts marked for identification. 

Papers referred to are marked D-2 for identi-
fication and D-3 for indentification. 

(At 12 :15 o'clock in the afternoon 
was taken until 2 :00 in the afternoon.) 

Ul alter C obb1 sworn for the Plaintiff. 
Direct examination, by Mr. Devlin. 
Q. Mr. Cobb, where do you live? 
A. 471 North Maple A venue, East Orange. 
Q. Essex County, New Jersey? 
A. Essex County, Ne:w Jersey. 
Q. What is your occupation? 
A. Office manager. 
Q. For whom? 

a recess 20 

A. For the Pillsbury Flour Mills Company. 
Q. How long have you been acting in that capacity? 3 0 
A. Since 1923. 
Q. Acting in that position, how long have you had 

a department in New Jersey? 
. ~ - Well, we have had a sub-branch under the juris-

diction of New York in 1923, and we became a branch 
March 1, 1926. 

Q. What are your duties in that position? 
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A. To look after the office, take care of the cor-
respondence and handle the credit end of it. 

Q. What do you mean by that? 
A. I am called credit clerk. 
Q. By that you mean you are the person who ex-

amines into the reliability of anyone who seeks to do 
business with you on credit, is that right? 

A. Yes, sir. 
Q. That means an examination of their resources and 

1 o their liabilities, their capacity to pay for any obliga-
tions they incur ? 

A. Yes, sir. 
Q. Arid you keep a checkup of the condit ions of 

your creditors, or your customers? It is your duty to 
keep it, so as to fix your business accordingl y, is that 
so? 

A. Yes, sir. 
Q. Are you the pers on that has the complet e control 

of that branch of the business in New Jerse y ? 
20 A. In Newark; yes, sir. 

Q. And you are for thi s district? 
A. Yes, sir. 
Q. Has any one in your office authority to do that 

work in the line of credit beside you? 
A. No, sir. 
Q. You are the one who has sole authority? 
A. Yes, sir. ... 
Q. And your authority is not delegated to anyone 

else, is it? 
A. No, sir. 
Q. Any terms that you make with a custo mer m 80 

regard to credit you alone make ? 
A. I make them. 
Q. And if any changes are made who make s them? 
A. Buffalo. 
Q. Through your superior s ? 
A. Yes, sir. 
Q. And no change is made except through Buffalo? 
A. Right. 
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Q. And if any change is made, even by Buffalo, it is 
made through you? 

A. Yes, sir. 
Q. I show you a paper marked Exhibit P-3 and ask 

you ·what that is. 
A. That is the confirmation of contract made between 

the Pillsbury Flour Mill s Company and Joseph H. 
Stone and H . M. Stone. 

Mr. Reher-Is that in the contract? 
The Witne ss-That is in the heading. 10 

Q. For what quantity of goods is it for? 
A. For a carload. 
Q. Then it is shipped at various times? 
A. Yes, sir. 
Q. According to the direction of your-
A. Of J. H. Stone and H. M. Stone. 
Q. They direct you when to ship? 
A. Right. 
Q. And you ship according to the payments, that 

they are made according to the contract? 2 0 
A. Yes, sir. 
Q. Were you present when those papers-
A. Yes, sir; I signed it. 
Q. You are the party who signed it? 
A. Yes, sir; for the Pillsbury Flour Mills Com-

pany. 
T he Court-Let me see that. 
( Paper handed to the Court.) 

Q. Do you know Herman Stone and Joseph Stone? 
A. Yes, sir; I met them. 
Q. You met them when this was signed? J il 
A. Sure. 
Q. What occurred before that was signed? 

. A. They were in the office and stated they were going 
mto business, to do a wholesale flour business, and I 
met both J. H . and also H. M., and we talked it over 
and we talked over the finances. 
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Q. When you say "finances," what do you mean? 
Tell us just what wa s said, to the best of your recol-
lection. 

A. lVIr. H. ]VI. Stone was the party that did most of 
the talking , and he wanted credit. Well , they were 
brand new to us and we asked them if they had any 
money, and H . M. did not have any, but-

Q. That is Herman Stone? 
A. Yes , sir. 

l O Q. He hadn't any money? 
A. No, sir. 
Q. He told you that , did he. 
A. Yes , sir. But his brother, J. H. , had the money, 

and also his father was willing to put up money. 
Q. That is they said the father would put up money? 
A. Yes, sir. 
Q. The father was not present, was he? 
A. No, sir. 
Q. Go ahead. 

o A. And I said, "Well , we will have to take it up with 
the Buffalo office. You make out a financial statement 

. " and we will forward it on to Buffalo for act10n. 
Now, there were figures prepared-

Q. Who prepared those figures? 
A. H. M. Stone . We have a regular form to make 

out and-
Mr. Reher-I object to this on account of 

its immateriality and irrelevancy. The question 
arose when the preceding witness testified. 

The Court-Yes , I suppose this is the same 
;, , 1 question, although there is nothing pending now. 

Go ahead. I will deal with anything that arises. 
Q. I show you two papers together. Look at them 

and see if you identify them. 
A. Yes, sir. 
Q. Who gave you that paper? 
A. They were sent in, to my recollection. 
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Mr. Reher-Now, I object, your Honor, un-
less counsel can state the relevancy of these 
papers in this issue. 

Mr. Devlin-The purpose is just to show that 
Herman Stone had no financial standing and that 
this paper was sent in to show his brother's finan-
cial standing. 

The Court-I take it that, up to this time at 
any rate, that is not disputed. 

Mr. Devlin-Does your Honor rule against 1 () 
the paper? 

The Court-Yes. 
Mr. Devlin-For the present I will ask an 

exception. It may be competent on rebuttal. 
The Court-Yes. 

Q. Now, after this paper you have there in your 
hand what other conversation did you have about that 
at that time ? 

A. Well, we talked over the future ·business rela-
tions we expected to have, how he was going to push 2(l 

the flour for us and make it a success, if we would 
only grant the credit. We didn't know how large the 
business was going to turn out. And it went on for 
quite some time. We were at that time under the 
jurisdiction of New York-

Mr. Reher-I object to any comments. 
The Court-} ust answer the questions. Go 

ahead, Mr. Devlin. 
Q. Did you enter into this contract here, dated the 

tenth month, thirtieth day- Before you entered into 
this contract they had ·you write to some banks in JO 1 renton, didn't they? 

A. At that time they gave us references. 
Q. To the Mercer Trust Company and Hanover Trust 

Company ? 
A. Yes, sir. 

. Q. I show you two papers, P-1 and P-2, and ask you 
if those are the papers you wrote, or did you receive 
those letters ? 
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A. Yes, sir. 
Q. It was after that that you entered into this con-

tract, P-3? 
A. These letters are before that contract. 
0. You continued to send flour under that contract ~ 

until that particular order was filled? 
Mr. Reher-I object to the question as lead-

ing. 
The Court-He may answer. I take it there 

is no dispute. 
Q. Now, I show you a copy of the account in this 

case which is P-4 and P-5, and I ask you to tell me ' if you will when was the date of the last sale on that 
account, or last order? 

A. May fifteenth-
Mr. Reher-That is objected to. This wit-

ness has not shown that he is competent to 
testify to anything contained in this paper. 

Mr. Devlin-I will withdraw it. 
Q. Are you familiar with that paper there? 
A. Absolutely. 
Q. Do you know the items on there, what they 

mean? 
A. Yes, sir. 
Q . . It is kept in your office? 
A. Yes, sir. 
Q. And sent to me as your attorney? 
A. Yes, sir. 
Q. What is the date, from these records that you 

have got in evidence, of the last order or sale-not 

30 the delivery-of flour? 
Mr. Reher-That is objected to, your Honor. 

I take it that this witness can not testify to 
anything contained in that paper unless he ma~e 
the record of this book account. It is a swt 
upon a book account. , 

The Court-I understand that the account 15 

not challenged. Are you able to say, without 
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reference to any notes when the last order was 
actually given, the date of it? Do you know. 

The Witness-Well, I know because I have 
looked at the record. 

Mr. Reher-The only 
account was the amount. 
dates· now. 

admission as to the 
He is talking about 

Mr . Devlin-The account is in evidence as it 
stands and all I ask him to do is to tell what it 
means. 10 

The Court-These papers are in evidence? 
l\Ir. Devlin-Yes. 
Mr. Heher-They were offered with reference 

to the amount due on the account. 
The Court-I suppose for whatever they 

prove. I think the last witness testified that 
the order was given on December eighth, if that 
is the date. 

Mr. Devlin-December third; and the goods 
were delivered June eighth, the last of that order. 20 

The Court-I think he may answer the ques-
tion. 

Mr. Heher-May I have an exception? 
The Court-Yes. 

. Q. Will you, by reference to that account there, which 
JS in evidence, tell us when the last order was given 
to you? 

A. May fifteenth, 1925. 
Q. The last order for Goods? 
A. Yes, sir- Do you mean the last purchase or the 

last order for the delivery of the goods? 30 
Q. I do not mean the delivery. I mean the last 

~rder. See if I understand you right. When an order 
JS given for a carload or two carloads of flour-

Mr. Heher-I object to counsel putting the 
words in the mo"uth of the witness. 

The Court-Yes. You may ask the witness 
if he knows when the order was given. I do 
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not suppose that you can tell the witn ess what 
you want him to testify to. 

Q. What dates were the orders given for the flourr 
A. I could not tell from these papers here . 
Q. You cannot tell? 
A. Not from these papers; no, sir. 
Q. Let me call your attention to somethin g I want 

you to explain. 
Mr. Reher-I object to pursuing that, your 

Honor. The witness has already said that he 
cannot tell. 

The Court-I will hear the question . 
Q. I call your attention to the first column , that is 

headed "Date. Sale." 
A. Yes, sir. 
Q. "Order number," 

"Name and address," 

" "D t " "Invoice number, a e, 
"Number of packages," 

"Weights," "Amount," "Total." 
umn "Date of sale" mean? 

What does the col-

' A. It means the date we sold the goods and the man 
purchased them. 

Q Now I call your attention to the last number of . ' 5 
packages given here on p. 5. Do you see there on P· 1 

do you see there "12 / 3" and "6 / 8/ 25. Date . Stone 
& Company. No. of Packages, 40; size, 98, Cot." an~ 
so forth. Now, will you tell me what that "12/3/2 4 

means? 
A. That means that this-

Mr. Reher-I object. The witness has al-
ready testified that he could not tell fr om these 

30 papers. 
The Court-He may explain what it means 

on this exhibit. 
The Witness-It means that these forty 

ninety-eights of Pillsbury's Best Cotton at that 
price was taken off of the contract on December 
third· and this is the number of the contract, 
2323 '. 72 is the warehouse number ordering the 

' 
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delivery, and this is the invoice number, 1401. 
It is the record we have to trace back the orders. 

By the Court. 
Q. Does that mean, then, that the order for this flour 

was given on the third day of December, 1924? 
A. It was sold to him on that date. 
Q. That was when the order was given, and he did 

not order delivery until later? 
A. No. 

By Mr. Devlin . 
Q. You are confusing me with the words "order" and 

"sale." I am trying to get from you what date was the 
last order or sale of flour made. Not when it was de-
livered. When was the date of the contract, the date 
the contract was entered into for the last flour? 

A. That was December 3d. 
Q. Is that the latest date?-
A. No, sir. 
Q. -on that? 

Mr. Reher-I object and move that the testi-
mony with reference to this contract be stricken 
out, unless the contract be produced. 

The Court-I think that this testimony will 
have to stand. 

Mr. Reher-Does the witness say the contract 
was in writing? 

The Witness-It was in writing. 

10 

20 

Mr. Reher-I ask that the testimony with ref-
erence to that be stricken out unless the contract 30 
itself is produced. 

The Court-The motion is overruled. 
Mr. Reher-May I have an exception? 
The Court-Yes. 

Q. I wish to call your attention-That "12/ 3" date 
of sale, is that in that contract? 

A. Yes, sir. 
Q. That is the twelfth month and third day? 
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A . Yes, sir. 
Q. Now go to the one above that. 
A. Yes, sir. 
Q. Is that the same contract? 
A. Yes, sir. 
Q. How about this one, "5/ 15"? 
A. That is another contract. That is May fifteenth. 
Q. What year? 
A. 1925. 

10 Q. What indicates it is 1925 and the other is 1924? 
A. There is the date here, May 15, 1925; and that 

'"24" is here (indicating) ; December. 
Q. Now then go to the other one. What dat e is this? 
A. April 6, 1925. 
Q. And what is this? 
A. January 27, 1925. 
Q. Where did you get the year from? 
A. (Indicating.) From here. 
Q. Now from the date that you delivered the last 

2 0 of these goods that you sue for did you receive any 
communication indicating to you or telling you that the 
partnership between Herman Stone and Joseph Stone 
had been dissolved? 

A. No, sir. 
Q. Whose duty is it to open the mail? 
A. It is my duty. 
Q. Do you open all the mail ? 
A. Absolutely. 
Q. Had you received any letter from them at any time 

indicating or implying that they had dissolved partner-
30 ship? 

A. No, sir. 
Q. I show you a copy of a letter marked D-1, on 

cross-examination, and ask you to read that lette r before 
I ask you any questions on it . 

A. (Witness examines paper.) 
Q. Now have you read the paper? 
A. Yes, sir. 
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Q. Did you ever receive an original of which this is 
supposed to be a copy, containing the language in that 
letter? 

A. I did not. 
Q. Had you received it on the date set out here, what 

action, if any, would you have taken? 
Mr. Reher-That is objected to. He says he 

did not receive it. 
The Court-I do not think that is competent, 

Mr . Devlin. 10 
Mr. Devlin-Well, I think it is competent in 

this respect: This man 's duty as credit man is 
to see that when goods are sold there is a reason-
able probability of their being paid for. The tes-
timony here has been that this man made particu-
lar and explicit inquiry and he at that time trusted 
these people after being assured-

The Court-You are asking this witness to 
state what he would have done in a case where 
he says the facts upon which and the circum- 20 
stances upon which he would be called upon to 
act had never existed. That is speculative. I 
suppose you may show what, if the letter had been 
received, it would have been his duty to do. 

Mr. Devlin I will accept that distinction. 
Q. If that letter had been received what would have 

been your duty as credit man of this company? 
Mr. Reher-I object to that. I do not see 

its relevancy or materiality , when he has testi-
fied he did not receive it. 

T he Court-I think he may answer it. 30 
Mr. Reher-May I have an exception? 
The Court-Yes. 

A. I would have immediately taken it up with the 
Buffalo office, with our credit manager , and would have 
been advised by him. 

Q. According to the custom of your business what 
would have been your duty after you got it? 
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A. We would have made different mana gements. 
We would not deliver any more goods. 

Q. To Stone & Company? 
A. Yes, sir. 
Q. Did Mr. Greenberg ever work for you? 
A. Yes, sir. 
Q. What was he? 
A. Salesman. 
Q. Had he or any other salesman any authori ty from 

1 0 your office to change or make any terms of giving or 

20 

30 

receiving any credit? 
A. No, sir. 
Q. You never gave such a man any authori ty? 
A. No, sir. 
Q. Nor to anyone else, did you? 
A. No, sir. 

Mr. Devlin-Cross-examine. 

Cross-examination, by Mr. Heher. 
Q. Mr. Cobb, you say that it was your dut y in the 

office to open any mail that came in; is that right? 
A. Yes, sir. 
Q. Did you have any other duties? 
A. Yes, sir. 
Q. What were your other duties? 
A. To look after the credits and superintend the of-

fice, the running of the office, and handle the credits. 
Q. Were you in an executive capacity in th e office? 
A. Yes, sir. I signed checks. 
Q. On behalf of the Pill sbury Flour Mill s Company? 
A. Yes , sir. 
Q. How long have you been in the office? 
A. Well , I have been in the office since it opened up, 

in 1923; and I have been with the company about thirty· 
six years under different-

Q. With reference to the mail coming into the of-
fice, would you open it up on all occasions? 

A. Yes, sir. 
Q. Did Mr. Vanderhoof ever open the mail? 
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A. Very few exceptions. 
Q. Well, he did, didn't he? 
A. Absolutely. 

.. 39 

Q. You, then, did not open it on all occasions, did 
you? 

A. When I am there, yes. 
. Q. I say you did not open the mail on all occa-

sions? 
A. No, sir. 
Q. In other words, Mr. Vanderhoof did sometimes? 1 o 
A. · Yes, sir. 
Q. Did anyone else do it on other occasions? 
A. No, sir. 
Q. Are you sure of that? 
A. Yes, sir. 

. Q. You say that you did not receive this letter which 
15 marked D-1, you looked at a moment ago, dated Jan-
u~ry twenty~second, signed "Stone & Company," ad-
che~sed to Pillsbury Flour Mills Company? You look-
ed it over very carefully? 

A. I did, sir. 
Q. You read every word in it? 
A. I did, sir. 
.Q. You can say now positively that you never re-

ceived any 1 tt . . . . . e er contammg anything like there is ih 
this letter ? 

A. I can, sir. 
Q. You are sure of that? 
A. Absolutely. 
Q. Did you ever receive notice of any trouble be-

tween the Stone boys ? 
A. No, sir. 
Q. When did you first find that out that there was 

trouble between them ? ' 
A. When their drafts came in and were not honored. 
Q. When was that? 
A. Along in June, I think; May or June. 
Q. Of what year? 
A. Of 1925. 

20 

30 
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Q. You are not sure whether it was May or June? 
A. No, because at that time we were running under 

the jurisdiction of New York. 
Q. I am asking you when you received n~tice: 
A. We handled it up to June, and I thmk 1t was 

around June fifth. 
Q. How did you find out there was trouble between 

them? 
A. Through the New York office. 
Q. What was the information that you got? 
A. That the drafts were not taken care of. 
Q. Was that all that they told you? 
A. Yes, sir. 
Q. I-lad anybody told you before that time that they 

had dissolved the partnership? 
A. No, sir. . 
Q. In connection with your duties in the office, 1~ a 

notice came in or there were any stories of a dissolution 
of a partnership through any source, you would notify 
the Buffalo office immediately? 

A. Yes, sir. 
Q. In other words, that was your work in the o_ffice 

in case a notice came in with reference to a dissolutwn? 
A. Yes, sir. 
Q. You would immediately get in touch with the 

Buffalo office? 
A. Yes, sir. 
Q. And advise them of the dissolution of the part-

nership? 
A. Yes, sir. d 

h · notifie Q. Had you done that on ot er occas10ns; 
the Buffalo office about a dissolution? 

A. I had; yes, sir. 
Q. And Mr. Vanderhoof had, too, I suppose? 
A. I presume so. 
Q. Do you know? 
A. No; I ~annot say that I do. ffi 
Q M G b t d with your o ce, . r. reen erg was connec e 

was he not? 
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A. Yes, sir. 
Q. And he was out on the road continually, engaged 

in the sale of flour for your company? 
A. Right. 
Q. He would go from city to city m the course of 

his duties? 
A. In his territory. 
Q. \Vouldn't that involve more than one city? 
A. Yes, sir. 
Q. His territory was the State of New Jersey? 10 
A. Yes, but not all the towns. 
Q. Trento n was included in his territory? 
A. Yes, sir. 
Q. You know, yourself, that he called here on a 

number of occasions in connection with the business 
of Stone & Company? 

A. Yes, sir. 
Q. Do you know that he signed any contracts on 

behalf of your company with Stone & Company for the 
delivery of flour? 20 

A. Yes, sir. 
Q. Had he the power to do that? 
A. Yes, sir. 
Q. Had he the power to do anything else for your 

company? 
A. Collect. 
Q. Collect bills while he was on the road? 
A. Yes, sir. 
Q. And sign contracts? 
A. Yes, sir. 
Q. Diel he have anything to do m connection with 30 

the giving of credit? 
A. No, sir. 
Q. With regard to the pnces, what was his author-

ity? 

1\. To sell subject to acceptance. 
Q. Wou lrl he receive the prices from your office m 

Newark? 
A. Yes, sir. 
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Q. And he had those prices when he would go out 
on the road? 

A. Yes, sir. 
Q. Was it part of his work to report to the company 

at Newark the dissolution of any partnership which he 
observed while he was out on the road or of which 
he had notice? 

A. Yes, sir. 
Q. That was part of his work? 

10 A. Right. 
Q. And if he received notice or had notice of the 

dissolution of this partnership between the Stone boys 
it was his duty and part of his work to report it to your 
company at the Newark office? 

A. Yes, sir. 
Q. With reference to this contra.ct, dated October 30, 

1924, marked Exhibit P-3) will you look at that and 
say whether or not that is a contract made on October 
30, 1924? 

20 A. Yes, sir; it was. 
Q. Will you state also the provision of that contract 

with reference to when the flour was to be delivered 
under that contract? 

A. Yes, sir; prompt. 
Q. What would that mean? 
A. Fourteen days. 
Q. With reference to any other contracts made be-

tween Stone & Company and the Pillsbury Flour Mills 
Company, what was the time of delivery? 

A. It varied. 
30 Q. Well, extending over what period of time? 

A. Well, sixty days. 
Q. What would you say some of them were? 
A. Some went longer than sixty days. 
Q. And this contract which you have in your hand 

has nothing to do with the other contracts which you 
have mentioned? 

No, sir. 
Q. Just the one made on October 30, 1924? 
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A. Yes, sir. 
Q. You stated, I think, Mr. Cobb, that there was an 

order made on December 3, 1924. Is that right? 
A. A contract. 
Q. Did you say there was a contract made on Decem-

ber 3, 1924? 
A. Yes, sir. 
Q. Wi ll you look at this and point out just where 

the statem ent or notation is that there was a contract 
made on December 3, 1924? 10 

A. · (W itness indicates.) 
Q. \Vhe re is the year 1924? 
A. It don't show on there, 1924, but here is the date 

of the invoice. This is the contract here, December 
third. 

Q. Isn't it true that there is nothing on this paper in 
any part of it which states the year this contract was 
made, which you say was made December 3, 1924? 

A. No t on that; no, sir. 
Q. W hat did you mean when you said on direct 20 

examination that you could not tell from these papers-
when you used the expression in answer to a question 
of Mr. Devlin's that you could not tell from these 
papers? What did you mean that you could not tell? 

A. The date of an order. If an order was given to 
ns to-day for delivery the car would not be delivered 
nntil two or three weeks later. Now, that don't show 
on there, the date that we received the order. It shows 
on there the date of delivery and . the date of the 
contract. 

Q. \i\That do you mean by "Order" and "Contract?" ·:; 
A. "O rder"-
Q. Is the-·oi -der a"-contract? 
A. No, sir. 
Q. What is an order? 
A. An order is to order out the flour; that is, as we 

make it. For instance, if a purchase is made, like to-
day, this is what we call a contract. Now, that is 
marked for prompt shipment, and we get another order 



44 Walter Cobb-Cross. 

and order the car immediately, and that is what we call 
an order. Now, Stone & Company may not order out 
at the same time as the cantract is issued. 

Q. Do you mean an order for delivery some time 
later? 

A. Yes, sir. 
Q. Did you consider this order which you say was 

made on December third a contract? 
A. That was a contract. We have to take it off of 

JO that contract. 
Q. \tVhen did that call for delivery? 
A. That I am not in a position to say. 
Q. Isn't it a fact that you knew at that time the 

market was fluctuating with reference to flour an<l that 
you would not hold up shipments for any length of 
time? 

A. No, sir. 
Q. You do not want its to understand that on an or-

der given December third, 1924, you made delivery 
~O June 5, 1925, do you? 

A. Yes, sir. 
Q. Six months later? 
A . Yes, sir. 
Q. But do you know? 
A. I know. 
Q. How do you know in this particular case ? 
A. Because we owed the men more flour on that same 

contract. 
Q. Do you recall this particular contract? 
A. Yes, sir. 

co Q. Diel you handle it yourself? 
A. Yes, sir. 
Q . Do you say that the flour wa s shipped on June 

5, 1925? 
A. Some of it was. 
Q. Did you see that it was shipped, yourse lf? 
A. No. That is done at Minneapolis. 
Q. You do not know, yourself, that the flour was 

actually shipped on June 5, 1925? 
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A. No, sir. 
Mr. I--Ieher-I ask that the witne ss's testimony 

with refer ence to the staternent that the flour 
was shipped on June fifth be stricken out. 

T he Court-I think he was asked to interpret 
· what the date meant, not the fact the shipment 

was actually made. It may stand. 
Q. I do not recall, Mr. Cobb, if you answered the 

question as to what you meant in saying to Mr. Dev-
lin that you could not tell from these papers. What 1 () 
did yot1 mean when you said you could not tell from 
these papers? vVhat can 't you tell from the papers? 

A. When the order comes in. 
Q. And the order is the contract? 
A. No; not necessarily. If we sell Stone & Com-

pany five hundred barrels of flour to come out in 
sixty days, we do not ship all the five hundred barrels 
out in sixty days. 

Q. Are they bound to take the five hundred barrels 
of flour? 

A. Yes, sir. 
Q. Then it is contract? 
A. Yes, sir. 
Q. W hat do you mean by an order as distinguished 

from a con tract ? 
A. They won't order the five hundred barrels at one 

time; they will give us an order for a hundred barrels 
or twenty barrels, and later they will give an order for 
a couple of hundred barrels, and those orders apply 
against the contract, as in this instance, forty barrels 
one time and twenty barrels another time. 

The Court-When you use the word "Order," 
you mean shipping order? 

The Witness-Yes, sir. 
Q. You say there is nothing from these papers that 

you can tell the year, as far as December third is con-
cerned? 

A. No, sir; not on there. 
Q. There is nothing here , is there? 

:j 0 
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A. Not on there; no, sir. 
Q. Mr. Cobb, I ask you to look at this statement 

again and call your attention to the dates. That is 
January twenty-seventh, isn't it, the first one? 

A. Yes, sir. 
Q. The second is April sixth? 
A. Yes, sir. 
Q. The third May fifteenth? 
A. Yes, sir. 

1 () Q. The fourth and fifth are December third? 
A. Yes, sir. May fifteenth was the contract of De-

cember third. There are different quantities of flour. 
0. Where did this flour on December third come ~ 

from? 
A. From our Trenton stock. 
Q. You kept that flour in the Anchor Warehouse in 

Trenton? 
A. Yes, sir. 
Q. Is that where those two small installments came 

2 O from, marked December third? 
A. Yes, sir. 
Q. One installment amounting to $378 and one to 

$189? 
A. Yes. I guess you will find two or three more. 
Q. All the other shipments came from Minneapolis, 

is that right? 
A. From Buffalo. 
Q. The previous shipments? 
A. Yes, sir. 
Q. You say there is a written contract for these two 

:3() last items in here marked December third? 
A. Yes, sir. 
Q. There is a written contract signed by Stone & 

Company? 
A. Yes, sir. 
Q. You haven't that here? 
A. No, sir. 
Q. Will that contract contain the date it was made? 
A. Yes, sir; December third. 
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Q. What did you mean when you said on direct 
examination that the last order was on May fifteenth? 
Will you look at this again? You said on direct ex-
amination in response to a question by Mr. Devlin 
that the last order was on May fifteen th. 

A. Yes. 
Q. What did you mean by that? 
A. There is a sale on May fifteenth, sale and de-

livery on May fifteenth; he bought it on the market 
at that time. 

Q. What did you mean by saying it was the last 
order? 

A. The last sale, the last purchase. 
Q. Do you want to change it now and say the last 

sale or purchase ? 
A. Yes, sir. 
Q. You do not mean it was the last order? 
A. No, sir. 
Q. Why did you say it was the last order? 

JO 

A. Well, we were mixed up on the order and the 20 
purchase. 

Q. Did you look through your correspondence files 
to find all the correspondence or papers in connection 
with this case before coming here? 

A. Yes, sir. 
Q. Did you look for any letter that you received? 
A. All letters; yes, sir. 
Q. What did you do in looking for letters? 
A. Looked through our file. 
Q. Did you look, yourself ? 
A. Yes, sir. 
Q. You know the files in your office, do you? 
A. Absolutely. 
Q. Who does the filing? 
A. We have a young lady, a stenographer, who at-

tends to the filing. 
Q. You have more than one who does the filing 

don't you? ' 
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N · th I file my own record s, such A. o; JUSt e one. 
as credit records. 

Q. Well, the letters that come in the young lady 

files? 
A. Yes, sir. 
Q. Did you ask her to look it up and see 

there was a letter from Stone & Company? 
A. Yes, I asked for the file with the "S's." 
O. And you went through the file yourself? ~ 

whether 

A. Yes, sir. ? 

Q D . d fi d letter from Stone & Company· . 1 you n any 
A. No, sir. . 
Q. Did you know at the time you asked the girl to 

look it up that you had not received such a letter from 
Stone & Company? 

A. No, sir. 
Q. What were you looking for? 
A. To get the account out. 

20 

Q. Who told you to do that? 
A. When we started the case. 
Q. Mr. Devlin asked you to look and see if you 

HO 

had in your files a letter from Stone & Company re-
o·arding the dissolution. Did he say Stone & Com-
b 1 · f · g you 
l)any claimed they had sent you a etter not1 Y111 

· 1 · f th part-they had-notifying you of the d1sso ut10n o e 
nership? 

A. Well, recently. 
Q. So that was the first you knew there was an~ 

claim on the part of Stone & Company that they ha 
given you notice of the dissolution? 

A. Yes, sir. 
Q. When you looked through the files- Th at was 

several days ago, was it? 
A. Oh, yes. 
Q. And at that time you were looking for the letter 

notifying the company of the dissolution? 
A. Looking for all letters. 
Q. You were looking for that letter, weren't you? 
A. Yes, sir. 
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Q. That was the particular letter you were looking 
for, 1Yasn't it? 

A. No. It did not have any date on it or anything. 
Q. l\fr . Devlin told you we claimed we had sent you 

notice of the dissolution by letter, and he told you to 
look part icularly for that letter, did he not? 

A. No; he did not. 
Q. Did he tell you to look for the letter of dissolution? 
A. I did not have any dealings with Mr. Devlin in re-

gard to that at all. 10 
Q. Who told you to look for the letter? 
A. Mr . Vanderhoof. 
Q. \Vha t did Mr. Vanderhoof tell you? 
A. He told me to see if we had ever received a letter 

from Stone & Company relative to a dissolution of 
partnership. 

Q. So you ,vere looking for the letter of dissolution, 
weren't you? 

A. Yes, sir. 
Q. Did Mr. Vanderhoof ask you at that time whether 20 

you recalled such a letter ? 
A. I do not recall it. 
Q. Do you mean to say that you and Mr. Vander-

hoof clid not have any conversation at that time about 
the re: eipt of the letter of dissolution from Stone & 
Company ? 

A. We did not. 
Q. Diel you and Mr. Vanderhoof talk at all about 

receiving notice of the clissol u tion from Mr. Stone be-
fore coming here to testify to it? 

A. Yes, sir; we did. 30 
Q. When? It was several clays ago, wasn't it? 
A. Yes, sir. 
Q. And at that time you were looking for the letter? 
A. No . We have had those letters in the file since 

the case was called last June, I think. 
Q. At that time you were looking for the letter of 

dissolution? 
A. At tha t time I was looking for it. 

I 
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Q. At that time you knew what he claim of Stone 
& Company was, that they had notified you of the dis-
solution? 

A. Yes, sir. 
Q. Who told you that? 
A. Mr. Vanderhoof. 
Q. Before that you did not know what the claim of 

Stone & Company was, did you? 
A. No, sir. 

10 Q. Did you tell Mr. Vanderhoof when he asked you 
to look for the letter that you knew the company had not 
received one ? 

A. I presume I did. 
Q. Well, did you? 
A. I think I probably did in talking about the matter. 
Q. That is something you would know right offhand? 
A. Yes. 
Q. Do you want us to understand that you did not 

tell Mr. Vanderhoof at the time he asked you ~o look for 
20 the letter that you had not received notice of the dissolu-

tion? 
A. The chances are l did say it to him. 
Q. Do you know whether you did or not? 
A. I may have said it and maybe I didn't. 
Q. That is a very important thing, isn't it, in your 

business, to look for notice of dissolution of partner-
,r:• ? smps. 

Mr. Devlin-I object. The witness says it is 
nearly six months ago and he may have said it. 

· The Court-This present question I th ink is 
30 competent. 

,(Last question read.) 
The Court-I think he may answer that. 

A. Yes, sir. 
Q. That is something that you would remember ; right 

offhand you would remember that? 
A. Yes, I would file it myself. 
Q. And you are telling us . now that you do not re-

member whether you told Mr. Vanderhoof, or not, as 
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soon as he told you to look for that letter-you do not 
remember whether you told him or not that you had not 
received notice of the dissolution? 

A. I probably told him I did not receive it. 
Q. You can not say what you told him, can you? 
A. No, sir. 
Q. And it was about June-
A. I think it was around June. 
Q. It is just a little over about four months ago 

when you looked for that letter, isn't it? 10 
A: Yes, sir. 
Q. And you can not tell us now whether you told 

Mr. Vanderhoo{ that you had not received the letter 
of dissolution? 

Mr. Devlin-I object to that as repetition. _ 
The Court-I think he has answered that sev--

eral times . 
Q. Did you handle any drafts drawn by Pillsbury 

Flour Mills Company on Stone & Company? 
A. No, sir. 20 
Q. Mr. Vanderhoof says you did. That is not so, 

is it? 
A. No, sir . 
Q. \i\Tho did? 
A. New York. 
Q. \i\Till you tell us the practice of your company in 

having drafts accepted by Stone & Company while you 
1vere doing business with them? 

A. I don 't know . That was done in New York. 
Q. Did you ever handle any drafts drawn by your 

company on other people ? 
A. I do now, yes. 
Q. W hen did you start doing it? 
A. T he first of March. 
Q • You do that yourself now ? 
A. Yes, sir. 
Q. You started in March of this year? 
A. Yes, sir. 

30 
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Q. Was there anyone in your office that handl ed them 
before that time? 

A. No, sir. 
Q. You are sure of that, aren 't you? 
A. Yes, sir. 
Q. So that what Mr. Vanderhoof says , that you 

handled them while the Stone & Company tran sactions 
were gomg on, is not so? 

A. No, sir. 
Q. D id you ever see any draft accepted by Stone 

& Company and the two names, "Joseph Ston e" and 
"I-Ierman Stone" underneath? 

A. No, sir. 
Q. Did you ever see any draft with just th e name 

of Herman Stone on it for Stone & Company? 
A. Stone & Company. I do not know wh ether it 

is "Herman Stone" or "H. M. Stone." 
Q. Where did you see that? 
A. The two that I had here this morning. 
Q. At the time Herman Stone and Joseph Ston e came 

to your office in Newark you were present? 
A. Yes, sir. 
Q. And the understanding was between you and the 

Stone boys that they were to accept the drafts an d their 
father, Samuel Stone, was to endorse them; is that 
right? 

A. No; I did not understand it that way . 
Q. 'What did they say? 
A. Well, from our conversation we had at the time 

this order ·was signed, l\1r. J. H. Stone had the money, 

30 as well as the father, and they were requested to have a 
statement made out showing the accounts. We gave 
them statement blanks for that purpose. · 

Q. Calling your attention to this contract, are these 
the signatures of Joseph Stone and Herman Stone? Did 
each one sign there . 

A. No; that is signed by H. M. Stone. That signed 
by Joseph M . Stone and H. 1\1. Stone : 

Q. He signed the name of Joseph Stone? 
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A. Yes, sir. 
Q. W hat was the discussion with reference to their 

father ? 
A. W ell, he was quite wealthy or had a lot of prop-

erty and he was going to put money in the business to 
help the boys. 

Q. You were relying on the father's financial standing 
as well as the sons' ? 

A. Yes, sir. 
1 · h l ,.> Q. And the father was to endorse the drafts w 11c , 

were serit through by your company for collection and 
payment? 

A. W ell, he might be called on. 
Q. W hat was the father to do then? If you were 

relying on his financial standing what was he to do? 
A. He was to furnish a statement as well as J. H. 
Q. W hat was he to do with reference to the name of 

the part y upon your drafts in order to hold him liable? 
A. T hat was a matter for the Buffalo manager. 
Q. You had nothing to do with that at all? ~tl 

A. N o, sir. 
Q. You do not know whether the father was to 

endorse drafts or not? 
A. No . 
Q. W as it your understanding that the both boys 

were to accept drafts that came through? 
A. Yes, sir. 
0. Callino- your attention to these two drafts marked ~ b 

f rhibit D-2 and Exhibit D-3, and calling your atten-
tion to the fact that there appears on here the accept -
ance of Herman Stone only; now, isn't that a disregard 0: \ 

of your understanding at the time the contract was 
made originally for the shipment of flour? 

A. I do not know. I did not see these at all until 
recently. 

Q. You just said it was your understanding and it 
\\as the agreement between the parties that both boys 
Were to accept drafts. 

A. Yes, sir. 
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Q. When those two drafts came through, accepted 
by Herman only, it was not in accordance with the 
agreement in the beginning, was it? 

A. Evidently not. 
Mr. Devlin-I object to that. Thi s agree-

ment is in evidence and it is a matter for the 
construction of the Court and jury. 

The Court-No; I suppose you can not ask 
his opinion as to whether or not they are proper. 

10 Q. I want to ask, Mr. Cobb, whether or not at all 
times during the continuance of the relationship between 
Sterne & Company and Pillsbury Flour Mills Company 
both boys were to accept drafts. 

Mr. Devlin-Objected to. It is a legal con-
clusion. A partnership implies that either one 
or both are responsible. 

The Court-Yes; but this .witness is asked 
whether or not there was any understa nding or 
agreement made when credit was exten ded that 

20 drafts should be accepted by both. That he 
may answer. 

( Last question read.) 
The Court-You may answer it. 

A. That was the understanding. 
Q. At all times in the future, Mr. Cobb? 

Mr. Devlin-I object. 
The Court-I think it has been answ ered. 

Q. Is Mr. Greenberg with your company now ? 
A. No, sir. 
Q. Is he here to -day? 

30 A. I do not know, sir. 
Q. Was he directed to be here to-day? 
A. Not to my know ledge. 
Q. Well, you and Mr. Vanderhoof prepared this case 

for trial, did you not? 
A. We left it in the hands of Mr. Devlin. 
Q. Yes, but as far as preparing the testimony for this 

trial; getting ready for the trial? 
A. That is all. 
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Q. Also getting the papers out? 
A. Yes, sir. 
Q. Did you try to locate Mr. Greenberg? 
A. No, sir. 
Q. Do you know where he is now? 
A. No, sir. 

Mr. Heher-I think that is all. 
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Redirect 'examination, by Mr. Devlin. < 

Q. Did you hear Greenberg's name mentioned in this 10 
case until to-day ? 

A. No, sir. 
Q. Until you heard Mr. Reher mention it? 
A. No, sir. 
Q. You did not hear it mentioned by me? 
A. No, sir. 

. Q. Now, then, in regard to the notice. This paper 
is not dated; but I show you a paper sio-ned by Mr. 
Joh H h - · b n e e1, a notice to produce, "Take notice that you 
are_ required to produce at the trial of the above entitled 20 
action a certain letter written by Stone & Company to 
the l · · ff P a111ti under elate of January 22, 1925." Do you 
remember Mr. Va~1derhoof speaking to you about that 
letter? 

A. Yes, sir. 

Mr. Devlin-Do you admit you served that on 
me at the last term of court? 

. Mr. I-Ieher-I served you with two at the last 
tn al, one calling for the production of the letter 
~he original letter, and the copy has been offered 
111 evidence, and the second one callina- for the 3 o 
production of those two drafts. That was this 
last term, in June. 

11r. Devlin (Indicating)-Do you admit that 
that is the one you served on me? 

Mr. Heher-Y es. 
_Mr. Devlin-And that I did not know any-

thmg about this letter uritil' you served it, so far 
as our relations were concerned? . 
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J\1r. Heher-I do not know what you kne,i\r 
aboLtt the letter. You can speak for yourself. 

0. At the last term of court, when this case was ,._,. 

about reached for trial, you received word from some-
one to search for a letter, if you had it, elated January 
,,., ? 192 - d. d ' ? L....,, J, 1 n t you. 

A. Yes, sir. 
Q. Then you reported back that you could not find 

any such letter and none had been received? 
1 0 A. I think we did; yes, sir. 

Q. Then you were told to search _for all correspond-
ence and produce all correspondence? 

A. Yes, sir. 
Q. And you did? 
A , , . 

• .1_ es, sir. 
Q. And you have it here in court? 
A. Yes, sir. 
Q. You never heard of that lette·r being sent to you 

until a fe,v days before the date set for the trial of this 
20 case at the last term of court, did you? 

A. No, sir. 
Q. You said on cross-examination, to Mr. Reher, that 

l\1r. Stone gave you a ·written statement of his property. 
Which Stone gave you that statement? 

A . . H . J\1. It was made out in his handwriting. 
Q. A statement of whose property was it? 
A . Of J. H., and also Samuel. 
Q. In his hand vvri ting? 
A . \rVell, it came in the ·otfice. I do not know 'Whose 

handwriting it is in. 
3o Mr. Heher-I do not know what the purpose 

of this is, your Honor, but it has been objected 
to and the objection sustained two or three times. 

Mr. Devlin--Yes, but you opened the ques-
tion on cross-examination yourself. 

Now, I am going to offer the two statements-
Q. I show you two papers-

Mr. Heher-I said nothing about any :finan-
cial statement, your Honor. 

I , 
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The Court-I do not recall. 
(After discussion.) 
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The Court-I think I will stand by the. record. 
It does not appear just now. 

By J\1r. Reher. 
Q. You just told l\!Ir. Devlin with reference to this 

notice which Mr. Devlin says was given about the time 
this case was to be reached last term, about June. Did 
you know then that J\fr. Greenberg would be involved 10 
in this case? 

A. No, Sir. 
Q. · \ rVhen did you first find out he would be i11volved 

in this case? 
A. I did not know it. 
~- You a~1swered the question of Mr. Devlin by 

saymg you dul not know Mr. Greenberg? 
Mr. Devlin-He did not make any such an-

swer to me. I object. 
Q. What did you say about JVIr. Greenbero-? 20 
A. l\Ir. Devlin as_ked me if lvir. Greenber; worked 

for us, and I said yes, he was our salesman. 
The Court-I think you further said you 

never heard Mr. Greenberg's name mentioned in 
connection with the trial of this case until to-dav. 

The Witness-I do not think I have. 
Q. You never hear his name mentioned before in 

connection with the trial? 
A. No, sir. 
Q. Diel you notice his name on any of these contracts? 
A. Yes, sir. · 
Q. Diel you notice he signed contracts upon which 

you brought suit on behalf of the company? 
A. I ~oticed the contracts but I haven't got the con-

tracts ,nth me now. Sometimes we made them at the 
office. 

Q. N ow, you knmy that :Yir. Greenberg signed some 
of the contracts upon which you brought suit 011 behalf 
of the company? 

80 



58 Walter Cobb-Re-direct. 
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20 

A. Yes, sir. 
Q. And you knew that before to-day, didn't you?. 

1 Mr. Devlin-I object. How is this matena • 
. . 1? The Court-How is 1t matena . 

Mr. Reher-About producing Mr. Greenberg. 
( After discussion.) . 
Mr. Reher-The purpose of my quest10n now 

is to show Greenberg was the man who pro-
cured these contracts. 

The Court-That is a matter of argu ment. 
Q. You say you made no effort at all to procure Mr. 

Greenberg to attend this trial? 
A. None whatever. 

By Mr. Devlin. 
Q. You did not know that Greenberg's name would 

in any manner be mentioned in this case? · 
- The Court-Well, he said that befo re, that 

he did not know Greenberg would figure in any 
way until to-day. · · that Q. Mr. Greenberg took orders for the flour ; is 

right? 
A. He always took the contracts. 

By the Court. . d 
Q. Now, you distinguish between contracts and o; · 

ers do yoti not? What do you mean by a contract· 
- ' h two A. The contract is the sale made between t e 

parties. 
Q. What is an order? 
A. An order is the shipping order, I figure . 
Q. When you say "Order" you do not mean an 

h . · rder? order of purchase but you mean a s 1ppmg o · 
A. A shipping order. 

By Mr. Devlin . 
0. Now, I want to know which of those Greenberg 

took whether it was orders or contracts? ' -
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A. He took both. If he called on Mr. Stone here 
in Trenton he would sell Mr. Stone some flour and then 
take an order from Mr. Stone for a shipment on an-
other contract, on a previous contract, shipping instruc-
tions on a previous contract. 

Q. Is that what he took, shipping instructions? 
A. Shipping instructions as well as making the sale. 
Q. In making a sale would that mean · a new con-

tract? 
A. Yes, sir . 10 
Q: Then had Greenberg any power or right to change 

the terms on which he would make a new contract? 
A. No, sir. 
Q. Were any contracts made by Greenberg effective 

until accepted by the company? 
A. No, sir. 
Q. Th ey had to have the approval of your company 

first? 
A. Yes, sir. 
Q. So if Greenberg made a contract with Stone & 2 0 

Company or anyone else, whatever that contract was . ' 
it was not binding on anybody until ratified by your 
office? 

A. Tha t is right . 

By Mr. Reher. 
Q. Mr. Cobb, isn't it true that Mr. Greenberg would 

go out on the road and sign ccontracts on behalf of 
the Pillsbury Flour Mills Company? 

A. Yes, sir. 
Q. I am calling your attention to this statement and 3 {) 

showing you the name of Mr. Greenberg on it in 
connection with every one of these transactions on 
that statement. What does that mean? 

~- It means he is the salesman taking care of that 
territory. 

Q. Do you mean to say he was the one who took 
the orders ? 
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Mr. Devlin-I object. He should not base a 
question on a premise arising out of an answer. 

The Court-He asked whether or not this 
man did not take orders, and that may be an-
swerecl. 

Q. Mr. Greenberg took orders for the Pillsbur y Flour 
Mills Company? 

A. Yes, sir. 
Q. He had a contract signed at the time that he 

took the order, did he not? 
A. Yes, sir. 
Q. And he signed the contract on behalf of your 

company, didn't he? 
A. Subject to our acceptance. 
Q. Diel it say that on your contract? 
A. It was understood. 
Q. The contract was entirely in writing, was it not? 
A. Yes, sir. 
Q. It did not say on the contract that the contract 

was subject to approval or ratification by your com-
pany upon delivery of the contract in the Newark 
office? 

A. It did in printing. 
Q. Diel it upon the contract that Stone & Company 

signed? 
A. Yes, in that contract. 
Q. I call your attention to this contract. Look at 

it and point out just what you mean. 
A. (Indicating) Here: "If twenty barrels or more of 

flour or five tons or more of feed, are specified then ' . 
this contract is not binding upon the seller until ,vntten 
confirmation by the seller is mailed." 
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Q. That is only in case there is a certain quantity: 
A. Twenty barrels or m•ore is a contract with us. 

Less than twenty barrels is not considered a cont ract. 
Q. Mr. Greenberg would sign here, would he not, 

where you have signed this particular contract? 
A. Yes, sir; he would sign here for the company. 
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Q. This contract that you signed had to be ratified 
or approved by the company, did it not? 

A. Yes, sir. 
Q. Who would approve or ratify the contract? 
A. l\fr . Vanderhoof. 
Q. Do you mean to say you would have to submit it 

to l\1r. Vanderhoof for ratification? 
A. l\1r. Vanderhoof made the sale and I drew up the 

agreement and signed it in the presence of Mr. Vander-
hoof and Mr. Stone-both the Mr. Stones. 10 

Q. I understood you to say that you had power, in 
Yiew of your position in the office as credit man, to 
ratify contracts on behalf of the Pillsbury Flour Mills 
Company. Is that right or not? 

A. Yes, I have; subject to confirmation. 
Q. I am talking about you, yourself. 
A. I have the credit end of it. 
Q. When an order comes in you have the power of 

approving that contract yourself, have you not? 
A. Yes, sir. 20 
Q. Without any word from Mr. Vanderhoof at all? 
A. Sure. 
Q. Then why would Mr. Vanderhoof approve this 

contract which you made? 
A. He sold the goods. I did not sell the goods, ; 

I was not the salesman. 
Q. Your name appears on this contract? 
A. Yes, for the company, because he directed me to 

mark up the sale for him. 
Q. Why didn't he sign? 
A. It was not necessary. I made it up and I signed () 

111Y name on there. 
Mr. Reher-That is all. 

By Mr. Devlin. 
Q. Does Mr. Vanderhoof have to approve the prices? 
A. Yes, sir. 
Q. In this case did he have to approve the prices? 
A. Yes, sir. . 

, 
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M Devlin-We rest, with the offeri ng ~f 
r. · · · d this 

these two letters, the credit mqu1nes an 

contract. . . 1 d marked 
The Court-I thmk those are a rea y 

as exhibits. t 
Mr. Devlin-And we will offer the a:c oun s. 
The Court-I think they are already m. 
( Plaintiff rests.) 

H llf Stone one of the defendants, sworn. ermrm 11 • , 

Direct examination, by Mr. Reher. . s ? Q. Your name is Herman tone. 
A That is right. . ? 

. You are one of the defendants in this case . Q. 
A Yes, sir. ? 
Q·. You are a brother of Joseph Stone here. 

A. Yes, sir. . ed in at the 
Q. What business is your brother engag 

present time? 
A. Coal business. d m that busine ss how 
Q. And he has been: engage 

long? 
A. Seven or eight years. 
Q. In Trenton? 
A. Yes, sir. . b other 
Q. Do you recall, Mr. Stone, talkm~ to ~our r 

Joseph about engaging in the flour busmess. 

A. Yes, sir. · 1 d 1 running 
Q And at that time you contemp ate t 1~ . . ? 

. . . T to and v1cm1ty. 
of a wholesale flour busmess m ren n 

A. Yes, sir. . . t what the 
Q W ill ) ' OU state to the Court and Jury JUS d 

. . 1 th was an 
conversation that you had with your )ro er 

what you did? . 1 t rna 
]\/Ir. Devlin-Objected to. How is t1a c· 

terial? . 
· The Court-Objection sustamed. 'd ou 

Q. you and your brother went to Newark, d1 y 

not? 
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A. Yes, sir. 
Q. T o the office of the Pillsbury Flour Mills Com-

pany? 
A. Yes, sir. 
Q. W ith a view of engaging in the flour business? 
A. Yes, sir. 
Q. And while there you had a conversation with Mr. 

Vanderhoof, who sits here at the table? 
A. Yes, sir. 
Q. W ho was present? 1 () 
A. -W e were talking to Mr. Vanderhoof regarding-
Q. vVho was there at the time? 
A. Sitting at Mr. Vanderhoof' s desk was Mr. Van-

derhoof and my brother and myself. 
Q. W as Mr. Cobb there? 
A. H e was at the next desk, the back desk to Mr. 

Vanderhoof's, and later on he took us over and intro-
duced ns to Mr. Cobb. 

Q. Will you just state what the conversation was 
which took place between you and your brother and u 
Mr. Vanderhoof at that time? 

A. I told Mr. Vanderhoof-I was doing the most of 
the talking and I told Mr. Vanderhoof that I had been 
occupied in the flour business in and around Trenton 
for a long time, representing different flour mills, and 
I hacl an idea of going into business for myself, as I 
had a wonderful clientele built up and I was selling 
some of the biggest bakers around Trenton and vicinity, 
and I thought it would be a wonderful opportunity to 
go into business for myself; and I told him I would like 
to take on the Pillsbury brand to handle in this territory, 3 o 
as Pillsbury's was not being handled at that time in and 
around Trenton; and he said he was very interested in 
having someone represent them in Trenton as they had 
not been doing the business in Trenton that they used to 
d~ a few years back; and he asked me about my pre-
vious experience and I told him who I had been with 
and the business I had been doing for them, and I told 
him my brother Joe was in the coa~ business and to 
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help me out he would go ahead and become a partner 
in the business in which I would distribute to him a 
certain amount of the shares of the profits that he made 
or that I expected to make at the time, with the under-
standing he would help me with my endorsemen ts by 
going to the bank with me in the first place, and he en-
dorsed some paper in the Hanover Trust Compan y, and 
then he was to endorse my drafts so I could get flour 
from the Pillsbury Flour Mills Company; and they 

1 u said they would take up the matter about credits and they 
would advise me, and it was understood at that time-
and I also told him about my father, that my fath er, I 
knew, would be glad to endorse the papers; and he said, 
"vVell, if you and your brother will sign the dra fts, ac-
cept the drafts, and then if your father endorses them 
we can come to some arrangement. " And he said he 
would look it up. 

Q. Then did he require three names on the drafts? 
A. That is what he told me. 

20 Q. What else was said? 
A. Then he said he would advise me accor dingly 

30 

and we left. He asked us for bank references, and we 
· l!ave him the bank references of the 1-Ianover TruSt 

Company and the Mercer Trust Company, and he said 
he would write to those banks and get our credit refer-
ences, that is, my father's, my brother's and myself, 
from those banks. 

Q. Diel the Pillsbury Flour Company afterwa rd ship 
you flour? 

A. Yes, sir. 
Q. You were trading then under what name? 
A. The first orders that were placed- There were 

no Stone & Company at first. There was just Joseph 
H. Stone and Herman Stone; that is the way the firSt 

orders were signed, and it then developed into Stone & 
Company. 

Q. Did you use that trade name? 
A. Yes, sir. 
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Q. H ow soon after this conversation with Mr. Van-
derhoof did you begin to receive flour? 

A. Somewhere around the middle of November. 
Q. The conversation took place about when? 
A. Some time in October. 
Q. Of what year? 
A. In 1924. 
Q. And in the early part of November yon began 

to receive the flour. 
A. Yes, sir. 10 
Q. Do you recall drafts coming in for acceptance? 
A. Yes, sir. 
Q. In payment for the flour which you received? 
A. Yes , sir. 
Q. H ow many drafts did you receive before January 

twenty-first? 
Mr. Devlin-Objected to as immaterial and ir-

relevant. 
The Court-I think he may answer that. 
Mr. Devlin-I ask an exception. 20 
iCLast question read.) 

A. Tw o or three. 
Q. Before January twenty-first? 
A. Yes, sir. 
Q. Of 1925? 
A. Yes , sir. 
Q. T hey were drawn how? 
A. T he first one was-

Mr. Devlin-Objected to as they will speak for 
themselves. 

The Court-I suppose they do. 3 0 
Mr. Reher-I might ask the witness right here 

if he attempted to look for them to see if he has 
been unable to find the drafts. _ 

Mr. Devlin-How is it material? The defense 
is that they had a partnership and dissolved it on 
the twenty-second of January. What would mat-
ters preceding that, as far as a draft or anything 
else-
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The Court-Unless it may be to show a change 
in the practice, in the course of procedure. 

( After discussion.) 
The Court-I think he may answer it. 
Mr. Devlin-I ask an exception. 

Q. Will you state how those drafts-
The Court-You were about to ask the witness 

whether or not those drafts were in existen ce. 
Q. Have you been able to find those three drafts 

10 which you mentioned which were drawn on the company 
by the Pillsbury Flour Mills Company , dated January 
i9th and 21st, 1925? 

A. No. 
Q. Have you made a search for those drafts? 
A. Yes, sir. 
Q. A thorough one? 
A. Yes, sir. 
Q. And you have not been able to find any of them 

at all? 
2·0 A. No, sir. 

Q. Have you been able to find any of your bank 
vouchers? 

A. No; I have not. 

By the Court. 
Q. Have you looked for them? 
A. I have looked for my drafts; yes, sir; but I could 

not find them. 

By Mr. Reher. 
30 Q. You were away part of the time, Mr. Stone ? 

A. Yes, sir. 
Q. Down in Florida? 
A. Yes, sir. 
Q. Can you say why you cannot locate those drafts r 
A. I took my file with all of my papers pertain ing to 

all of my transactions when I was in business down to 
Florida with me when I went down there. I had them 
in a small letter file and left that in the place where I 
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was living. I put them in the corner of a closet and 
after I had been in that place about three months and 
was going to move out I went to look for my notes and 
everything that I had was gone. 

Mr. Reher-I submit , the witness having 
shown-

The Court-Ask the question and I will deal 
with it. 

Q. W ill you state just how those three drafts were 
drawn? · ] n 

A. The first draft was drawn to Joseph I-I. Stone and 
Herman M. Stone, the way the original contract was 
made out. It was signed on the lower left-hand corner 
"Joseph H. Stone" and "Herman M. Stone." On the 
back it was "Joseph H. Stone," "Herman M. Stone," 
and "Samuel H. Stone." 

Q. Do you mean all three drafts? 
A. No. That was the first draft. Then the second 

draft came through, I believe, as "Stone & Company" 
and under that it was signed, "Joseph H. Stone" and 2 ') 
"Herman M. Stone," and on the back were the sio-natures 
"H b erman M. Stone," "Joseph H. Stone" and "Samuel 
H. Stone." · 

Q. Samuel H . Stone was your father? 
A. Yes, sir. 
Q. How about the third draft? 
A. I do not believe there were three. There might 

have been only two; but if there were three the third 
was the same as the second. 

Q. That is drawn on Stone & Company? 
A. Yes, sir. 30 
Q. And you and your brother Joseph accepted each 

one of those drafts? 
A. Yes, sir. 
Q. That is you each wrote your name on each one 

accepting it? 
A. Yes, sir. 
Q. And your father endorsed them? 
A. Yes, sir. 
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Q. And they were paid by Stone & Compan y? 
A. Yes, sir. 
Q. The account was paid where? 
A. In the Hanover Trust Company. 
Q. Those drafts were charged to the account of 

Stone & Company in the Hanover Trust Company? 
A. Yes, sir. 
Q. Had you at that time a signature card in the 

Hanover Trust Company? 
10 A. Yes, sir. 

Q. The account required what signatures to with-
draw funds from the bank? 

A . Originally Joseph H. Stone and Herm an M. 
Stone. 

Q. That is your brother and yourself? 
A . Yes, sir. 
Q. Would the bank pay out the funds on one of your 

signatures? 
Mr. Devlin-I object to that. 

20 A. No, sir. 
The Court-I do not suppose it is material. 

The thing we are interested in is whether or not 
there was any notice to this plaintiff of the dis-
solution or anything that would relieve the de-
fendant, Joseph Stone , who admittedly was a 
partner, of his liability. 

Q. Now, the partnership business continued between 
you and your brother, Joseph, up until what time? 

A. On January nineteenth we drew up a dissolution 
paper. 

30 Q. I show you a paper bearing date January 19, 1925, 
and ask you to look at it and say what it is. 

A . It is a disso lution paper between myself and 
Joseph H. Stone, witnessed by a notary public . 

Q. Disso lution of what? 
A . Dissolution of partnership in the flour business. 
Q. Wha t led up to that? 

The Court-Are we interested in that? 
Mr. Reher-All right. 
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Q. Where was that paper drawn? 
A. The original paper was drawn-I drew it up 

myself. 
Q. Is that the original or a copy? 
A. Th is must be the original. I made up two copies. 
Q. Just look at the signatures on the second page, 

purporting to be the signatures of yourself and Joseph 
H. Stone. Are those the signatures of yourself and 
brother? 

A. Yes, sir. 10 
Q. And the signatures were made there in the pres-

ence of Mr. Bernstein? 
A. Carl Bernstein, notary public. 
Q. He witnessed your signatures? 
A. Yes, sir. 
Q. You say that is the dissolution agreement between 

yourself and your brother Joseph? 
Mr. Devlin-I object. If there is a paper 

here let it be offered, if he wants to prove it, 
and we will see what it contains. 20 

The Court-I suppose it speaks for itse lf. 
Mr. Reher-All right. 

Q. That paper was signed on what date? 
A. January nineteenth, in the evening; it was a 

Monday night. 
Q. 1925 ? 
A. 1925. 
Q. After that paper was signed what did you do? 
A. The following morning I had a lot of business 

calls to make, and went down to South Jersey, which 
\\'as my custom on Tuesdays. 30 

By the Court. 
Q. You are asked what you did. 
A. I went down in South Jersey the follow in a- day 

on ti · b ' 
. 1e twentieth, and got back about three-thirty on the 
following clay, on the twenty-first, and my brother and 
I went into the bank together and made arrangements-
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By JVIr. Reher. 
Q. What bank? 
A. The Hanover Trust Company. And made ar-

rangements-that is, we told them we were dissolving 
partnership, and he wanted his name taken off all the 
papers we had at that time. 

Q. Who did? 
A. Joseph H. Stone. There were notes drawn up 

that day and his name taken off all of the notes and 
l O the bank agreed to accept notes with my name on alone. 

Mr. Devlin-I object to that. 
Mr. Heh er-It has to do with the fact that 

there was a dissolution of the partnershi p at the 
time we mention. 

The Court-We are not interested in that. The 
thing we are interested in is whether or not there 
was any relieving of this other defendan t of his 
liability. 

Mr. Reher-I thing we should show-
20 The Court-Not what you did at the bank. 

Objection sustained. 
Mr. Reher-May I have an exception ? 
The Court-Yes. 

Q. The account at the time you were in the bank was 
kept in the name of Stone & Company? 

Mr. Devlin-I object to that. 
The Court-Objection sustained. 

Q. Was that account changed, Mr. Stone? 
Mr. Devlin-Objected to. 
The Court-Objection sustained. 

:3 o Mr-. Reher-May I have an exception ? 
The Court-Yes. 

Q. Now, after this agreement was signed which you 
have in your hands what did you do with refe rence to 
the dissolution? 

A. I wrote, on January twenty-second- Fir st I noti-
fied the landlord who was right there, the man that 
rented the place there, and I wrote a letter to the only 
people we oweci money to at that time. The only people 
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we were doing business with was the Pillsbury Flour 
Mills Company. I wrote the Pillsbury Flour Mills Com-
pany a letter on January twenty-second outlining the 
situation as it stood. 

Q. I show you what purports to be a letter with the 
heading "Stone & Company," and signed "Stone & 
Company,') addressed to the Pillsbury Flour Mills Com-
pany, under date of January 22, 1925, marked Exhibit 
D-1, and ask you what that is? 

A. That is a copy of the letter that I sent to Mr. 1 o 
Vanderhoof on January twenty-second. 

Q. You addressed the letter how? 
A. The same as it is here, "Pillsbury Flour Mills 

Company, 204 Frelinghuysen Avenue. Attention of Mr. 
Vanderhoof." 

Q. Did you address the envelope in that fashion? 
A. Yes, sir. 
Q. You sent the letter how or where, where did you 

mail it? 
A. My office was right around the corner from the 20 

post office. 
Q. Where was your office"? 
A. On Hanover Street, in the Hunt Building; and 

I returned from business about five or five-thirty and 
wrote the letter and as I was going home to supper I 
walked to the post office and dropped that letter in there 
myself in the post office box. 
_ Q. Right in the post office? 
A. Yes, sir. 
Q. What class of mail did you send it? 
A. There was a regular two-cent stamp on it. 8 u 
Q. Ordinary mail? 
A. Ordinary mail. 
Q. You mailed it Monday, you say? 
A. No, sir. The twenty-second, I think, was on 

Thursday. 
Q. Monday was the tiri1e this agreement you said 

Was signed? 
A. Yes, sir. 
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Q. On the twenty-second you say this letter was sent 
out? 

A. Yes, sir. 
Q. The same clay that it bears date? 
A. Yes, sir. 
Q. January twenty-second? 
A. Yes, sir. 
Q. And you say you took it to the post office yourself? 
A. Yes, sir. 

10 Q. Who wrote the letter? 
A. I did. 
Q. Can you operate the typewriter? 

I 

A. Yes, sir. 
Q. You wrote that yourself on the typewriter ? 
A. Yes, sir. 
Q. Was that letter returned to you? 
A. No, sir. 
Q. That is, the original which you mailed was never 

returned to you? 
20 A. No, sir. 

Q. Did it have your name on the outside? 
A. On the outside. My name was on the outside 

of the- It was a large envelope, and ther e were 
some envelopes that I used that had Commande r Flour 
Company on them, and my name was printed under 
the seal of "Commander Flour.'' It had a lion's head 
on it and my name was under it. 

Q. After mailing that letter did anyone call to see you 
from the Pillsbury Flour Mills Company? 

A. The following Monday or Tuesday Mr. Green-
3 o berg came to make his regular call. 

Q. \i\Tho was Mr. Greenberg? 
A. He was a representative of Pillsbury Flour Mills 

Company. 
Q. Mr. Greenberg had called to see you befor e? 
A. Yes, sir. 
Q. You knew him? 
A. Yes, sir. 
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Q. And he sold flour to you before this call that he 
made? 

A. Yes, sir. 
Q. On how many occasions? 
A. I cannot remember. Possibly one or two. 
Q. Did he sign contracts on those one or two occa-

sions, on behalf of the Pillsbury Flour Mills Company? 
A. Yes, sir. 
Q. \Vas the contract revoked on either occasion after-

ward hy the Pillsbury Flour Mills Company? 1 O 
A. 9n no occasion. 

_ Q. Diel the Pillsbury Flour Jvfills Company carry out 
every contract which he made with you? 

Yes, sir. 
Q. 'l'here was never any obstacle at all, was. there, 

with any contracts that he signed? 
A. No, sir. 
Q. Did Mr. Greenberg have anything to do, when he 

had these contracts with you, in fixing prices? 
Mr. Devlin-I object unless it can be shown 20 

that Greenberg had that authority from the 
principal. 

The Court-You are asking for a conclusion 
now, whether or not he did fix prices . 

. Q. l\ir. Stone, did Mr. Greenberg at any time durino-
h1s c · · 

0 

onversat10n with you with reference to the sale 
of f1onr change the price of flour? 

Mr. Devlin-Objected to. 
Mr. I-Ieher-Your Honor, the witness has al-

ready testified the flour was delivered in ac-
cordance with the contract he signed. Now, if ~~;) 
there was any change of price durino- the neo-o-

. . b b 
tiat10ns it will show that he had the authority 
to do it and it was ratified by the company. 

The Court-If the company had to ratify, as 
appears by the contract, then the power was in 
the company and not in Mr. Greenberg. 

Mr. Reher-· There has been testimony that 
Greenberg had no power to fix prices. 
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Mr. Devlin ( after discussion )-Anoth er ob-
jection to the question is, that unless the written 
contracts are produced here, no oral evidence 
can be given as to what they contain. 

The Court-The testimony is that the con-
tracts are uniformly like the one present ed. I 
think it is not competent and the objecti on is 
sustained. 

Q. Did Mr. Greenberg say anything to you about 
10 extension of credit at any time? 

20 

St 

Mr . Devlin-Thc;tt is objected to also for the 
reason that they have not established tha t Mr. 
Greenberg had the power or authority to do any 
of those things, but on the contrary have estab-
lished that he had not. 

The Court-The testimony so far is that he 
had not. I suppose you have· got to show he had 
authority. 

Mr. Heher-I submit it is a question for the 
jury as to whether or not he had power to do 
these things. 

The Court-No, not if it required ratification. 
That obviously is evidence of the lack of au-
thority. 

( After discussion.) 

The Court-The question is overruled . 
Mr. Reher-May I have an exception? 
The Court-Yes. 

Q. Mr. Stone, Mr. Greenberg signed contract s, you 
30 said, on behalf of the company? 

'· . 

A. Yes, sir. 
Q. He signed each one of those three that you men-

tioned? 
A. Yes, sir. 
Q. Did he sign other contracts too? 
A . Yes, sir. 
Q. Did he sign them right up until you ceased the 

conduct of the business? 
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A. Yes, sir . 
Q. Fo r the Pillsbury Flour Mills Company? 
A. Yes, sir. 
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Q. The re was never any one of the contracts rejected 
or disapproved by the company? 

A. No, sir. 
Q. You always received the flour in accordance with 

the contr act which he made? 
A. Yes, sir. 
Q. Wh at did Mr. Greenberg say on this occasion · 10 

whe1:i you say that he called shortly after the sending 
of this letter to Newark by you to the · Pillsbury Flour 
Mills Company on January 22, 1925? 

Mr. Devlin-Objected to, for the reason, first, 
that it is hearsay-

The Court-I think that is enough reason in 
this regard. Objection sustained. 

Q. What did Mr. Greenberg say on that same oc-
casion with reference to the knowledge of the Pillsbury 
Flour Mills Company as to the dissolution of your ~O 
partnership? 

Mr. Devlin-Objected to for the same reason. 
The Court-Objection sustained. 
Mr. Heher-If your Honor please, the testi-

mony is already in the case, the testimony of 
Mr. Vanderhoof and Mr. Cobb, that Mr. Green-
berg had the authority on the road to make con-
tracts, subject to the approval of the company. 
And they go further and sav that when he was 
on the road it was his duty and it was part of 
his work to observe the financial condition of · t ) 

various individuals, partnerships and corpora-
tions, and to report to the company. It was his 
duty and part of his work to _observe conditions 
and ascertain and report to the company if there 
was a change in the financial condition or status 
of a partnership. 

(After discussion.) 
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The Court-I overruled the qustion that is 
now pending. 

Mr. Reher-The other questions along the 
same line I suppose it will be a waste of time to 
ask. I suppose we might have it underst ood now 
that any question that may be asked as to state-
ments that Greenberg made to this witness or 
made to the defendant Joseph Stone af ter the 
sending of this letter to the Newark office of 
the Pillsbury Flour Mills Company, to the effect 
that the company knew of the dissoluti on of the 
partnership between these two defend ants- I 
might say that Greenberg not only made that 
statement to the two defendants , but to two or 
three disinterested people. 

The Court-I think that would be clearly in-
admissible. 

Mr. Reher-I understand that we can not 
show by statements that this man Greenberg 
made after the sending of this letter on January 
twenty-second the knowledge of the plaintiff as 
to the dissolution of the partnership of these 
two men? 

The Court-No. You can not prove by this 
witness that Greenberg told him that Cobb had 
heard Vanderhoof say that a letter had been re-
ceived, or anything of that sort. 

Mr. Reher-I want to show, your H onor-
The Court- · I do not think anything could be 

accomplished by pursuing the matter furt her. I 
have already ruled that that can not be done. 

Mr. Reher-May I have an exception ? 
The Court-Yes. 

Q. Mr. Stone, did your brother, Joseph Ston e, have 
anything to do with the conduct of this flour business 
after the signing . of this agreement on Januar y nine-
teenth, the agreement you have before you ther e? 

Mr. Devlin-I object to that as immater ial and 
irrelevant. 
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T he Court-He may answer that. 
Mr. Devlin-Exception. 
T he Court-Yes. 
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Q. Did your brother, Joseph Stone , have anything to 
do with you in the conduct of the flour business m 
Trenton or anywhere else after January 19, 1925? 

A. No, sir. 
Mr. Devlin-I object to the question. 
The Court-Objection overruled. 
Mr. Devlin-I ask an exception. l n 

Q. l~rior to the time that you signed this agreement, 
on January 19, 1925, did your brother, Joseph, call at 
your place of· business? 

A. Regularly. 
Q. And did he call after the s1gmng of the agree-

ment? 
Mr. Devlin-Objected to as irrelevant and im-

material. 
The Court-He said he had nothing to do with 

it. Objection : sustained. 
Q. Now, I want to call your attention to this state-

ment or bill which has been offered in evidence by the 
plaintiff, the Pillsbury Flour Mills Company, and call 
your attention particularly with reference to the last 
two items, and to the testimony of Mr. Cobb that the 
contracts for the delivery of those two items of Decem-
ber third, he says he. thinks, in 1924-and ask you 
whether those two contracts were made on December 3 
19? · ' -4, for delivery on June 5, 1925? 

A. No, sir. 

..:u 

Q. H ave you any particular knowledo-e as to those JO 
two items there? t:i 

"' A. No, but I know that flour contracts with Pillsbury 
}lour Mills Company had to be taken up within sixty 
days. 

Q. Do you recall those two particular shipments of 
flour? 

A. 
Q. 

Yes, sir. 
Where did they come from ? 
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A. From the warehouse. 
Q. The Anchor Warehouse, 111 Trenton? 
A. Yes, sir. 
Q. Did the Pillsbury Flour Mills Compan y store flour 

there? 
A. Yes, sir. 
Q. They did at that time? 
A. Yes, sir. 
Q. What have you to say as to when the contract 

was made for those two · shipments of flour from the l L 
Anchor Warehouse in Trenton? 

Mr. Devlin-Objected to, unles s it can be 
shown that he knows. 

The Court- · If he knows he may answer. 
you know? 

The Witness-Yes, sir. 
The Court-You may answer. 

A. On those two 1tems in particular I had a call from 
1 · .c e Pills· Mr. Jesse Barber, a bal~er 1ere 111 town, 1or som l 

bury's Best Flour. I did not have any on hand mysel. 
2 O I called up Mr. Cox, the manager of the war ehouse, ana 

told him I had to have some Pillsbury's Best Flour ana 
Pillsbury's were storing some there and couldn't he call 
up Newark and see whether they would sell me some 01 

the flour they had in the warehouse, and he called thei'.'. 
up and he said "It is all _right for you to have this flour. 
And they sent me a bill for it. 

By the Court : 
Q. When was that ? 
A. It was either the same day or the day previous 1 

the delivery date. 

Br. lVIr. Reher : 
Q. \iVhat is the delivery date shown on th is bill? 
A. One June fifth and one June eighth, 1925. 
Q. You say you fix the time that it was either the da 

before or the same day? 
A. Or the same day. 
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Q. So that would be either June fourth or June 
seventh? 

A. Either June fourth or June seventh. It was on 
two different items, both at two different times. 

Q. Were both of those deliveries made on the same 
day that this shows they were delivered? 

A. Yes, as far as I remember, they were. 
Q. Do you recall those two distinctly? 
A. Yes, sir. 
Q. Did you make both deliveries to Jesse Barb ] C er 111 . 

Trenton? 
Mr. Devlin-Objected to as immaterial. 

A. Yes, sir. 
The Court-I do not think it is material but 

. ' 
it may stand. 

Q. Can you explain this date appearing in there, of 
December third ? 

A. No, sir. 
Mr. Devlin-I object. 
The Court-I-Ie says he can not. 2 o 

Q. Are you positive that the contract tor those two 
was not made on December 3, 1924? 

Mr. Devlin-Objected to , because I think the 
contra ct itself is the proper evidence of that. 

The Court-He may answer. 
Mr. Devlin-I ask an exception. 

A. I know that the contracts-
The Court-Just answer the question. 

Q. Are you positive that the contract for those two 
last cleliYeries mentioned in the bill -was not made on 
December 3, 1924? 

A. Yes, sir. 
(Adjourned until 

lO :lS o'clock in the 
Thursday, November 4, 1926, at 
forenoon.) 

Trenton, N. J., November 4, 1926. 
(Case resumed pursuant to adjournment.) 
(Appearances as before noted.) 
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H ernian 111. Stone) one of the defendant s, resumes 
the stand. 

Direct examination continued, by Mr. Reher . 
Q. Mr. Stone, calling your attention to the interview 

that you had with Mr. Vanderhoof at the time that you 
and your brother went to Newark about the arrange-
ment for the purchase of the flour from the Pillsbury 
Flour Mills Company and had the conversat ion you 
testified to yesterday, do you recall anything which Mr. 

l O Vanderhoof said to you at the time, which was not 
included in what you said yesterday? Have you since 
refreshed your memory? 

A. As I remember, Mr. Vanderhoof said to me, after 
we had made our arrangements on the credit , that a 
representative of the Pillsbury Flour :Mills Company 
would make regular calls on me in Trenton about every 
two or three weeks and would handle all the company 
business for him there. 

Q. And after that was there any other repre sentative 
~O of the company called upon you except Mr. Greenberg? 

A. No, sir. 
Q. Do you recall anything else Mr. Vanderh oof said 

with reference to a representative of the compan y calling 
upon you, or Mr. Greenberg? 

A. No, sir. 
Mr. Reher-Your Honor, with this testimony 

in the case I renew my offer of yesterday of 
testimony from this witness to his conversation 
with l\1r. Greenberg upon Mr. Greenbe rg's call 
upon this witness in Trenton after the sendin[ 

;1 o of this letter of January twenty-second, 1925, to 
the company at Newark, as to what Mr. Green-
berg said of the company's knowledg e of the 
dissolution of the partnership. 

Mr. Devlin-I object to it. 
The Court-Objection sustained. 
Mr. Heber-May I have an exception ? 
The Court-Yes. 
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Q. Now, referring to the testimony of - yesterday, of 
these two deliveries --of which Mr. Cobb ~aid thete was 
an order on December 3, 1924, I ask you - whether or 
_not there was any written r.011tract for those two de-
liveries. 

A. No , sir. _ 
Q. W ill you- state how you received them and under 

what terms of order- that you received them? 
A. I called up Mr. Cox, the manager of the Anchor 

Warehouse, where I kept my flour, and al-so the Pills-
bury ~ lour Mills Company kepLtheir flour in storage, 
and I told Mr. Cox I had to have some -Pillsbury's Best 
Flour and I did not have any of my own and I said 
"I k ' ' . now the Pillsbury Flour Mills Company have some 
Pillslmry's Best there, and I wish you would call up 
Newark and see if the-y won't let me have some of their 
Pillsbury's Best:" Mr. -Cox called up Newark-

Mr. DevEn~I object to this. It is purely 
hearsay evidence. 

The Court-Yes. Ob jec.tion sustained. 
Q. Well, you afterward received those two shipments 

of flour? __ 
A. Yes, sir. 
Q. W hich are marked December 3, 1924, upon their 

bill? 
A. Yes, sir. 
Q. And which was delivered to Jesse Barber in Tren-

ton? 
A. Yes, sir. 
Q. There was no written contract whatsoever 

either one of those deliveries, was there? 
A. No, sir. 

Mr. Devlin-I object to that as leading. 
The Court-It is but it is answered. It 

mere repetition anyway. 

for 

IS a 

Q. Referring to the testimony yeste rday of Mr. Cobb, 
a~)out shipping order slips, did you ever sign any ship-
ping order slip? 

A. No , sir. 

10 

80 
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Q. Did you ever sign any written request as to when 
flour should be delivered to you from the Pillsbu ry Flour 
Mills Company? 

Mr. Devlin-Objected to as irrelevant and im-
material. 

The Court-I do not recall that Mr. Cobb said 
there were any written orders given. He said 
there were shipping orders given. I do not 
recall that he said they were in writing . 

10 Mr. Reher-He referred to dates. 
The Court-Yes, but I do not recall that he 

said they were in writing. He said they were the 
dates when the arrangements were made, but I 
have no recollection that he said they were in 
writing ; so that I do not think, if this is offered 
to contradict it-I have no recollectio n of any 
testimony which it would contradict. 

Mr. Reher-That was my recollection of it, 
that he said they were in writing. 

20 The Court-No. 

Mr. Reher-All right. 
A. After you sent this letter to the Pillsbu ry Flour 

Mills Company on January 22, 1925, were there other 
drafts drawn by the Pillsbury Flour Mills Company for 
the delivery of flour? 

A. After-
Q. After January 22, 1925, after you sent this letter 

to the Pillsbury Flour Mills Company? 
A. Yes, sir. 

30 Q. About how many drafts were drawn on Stone & 
Company? 

Mr. Devlin-I object to that. I think it is 
immaterial and irrelevant, in the first place; and 
in the second place the drafts ought to be pro-
duced or identified. 

The Court-I suppose they are the best evi-
dence, but he may answer this question, as to 
how many there were. 
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Mr. Reher-The witness testified yesterday 
why he could not produce them; that he looked 
all over for his vouchers and could not find them. 

The Court-He may answer the question. He 
is asked how many there were. 

A. About eight or ten of them. 
Q. And those eight or ten drafts ran over about what 

period of time? 
A. About five or six months-No; they ran about 

four months. 1 O 
Q. D)lring what period of time? 
A. Between January and about the middle of April, 

or the early part of May. 
Q. Those drafts were drawn on Stone & Company? 
A. Yes, sir. . 
Q. Who accepted them? 
A. I accepted_ them myself ? 
Q, Did your brother, Joseph Stone, accept them? 

Mr. Devlin-Objected to. 
The Court-Objection overruled. 20 
Mr. Devlin-Exception. 

Q. Did your brother, Joseph Stone, accept any one of 
those draf ts ? 

Mr. Devlin-Objected to. 
The Court-Objection overruled. 
Mr. Devlin-Exception. 

· The Court-He may answer it. 
A. No, sir. 
Q. Did your father, Samuel Stone, endorse any of 

those drafts? 
A. No, sir. :10 
Q. In other words, your name lS the only one that 

0PPeared on them ? 
A. Yes, sir. 

Mr. Devlin-I object to that question as im-
material and irrelevant. 

The Court-Objection overruled. 
Mr. Devlin-Exception. 
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Q. Those eight or ten drafts were all paid, were they 
not? 

A. Yes, sir. 
Q. Calling your attention to these hvo dra fts which 

were mentioned yesterday, will you take a look at those 
two? One is marked Exhibit D-2 and the other El-
hibit D-3. That is your signature appearing on each 
one? 

A. Yes, sir. 
10 Q. As acceptor for Stone & Company? 

A. Yes, sir. 
Q. And the name of Joseph Stone does 

on there at all? 
A. No, sir. 
Q. One bears what date? 
A. June twenty-seventh- The date is Jun e eighth, 

and the other is May 21, 1925. 
Q. Does your father's name appear on there as an 

endorser, on either one? 
~O Mr. Devlin-Objected to. 

The Court-Objection sustained. 
for themselves. 

Mr. Heher-All right. 
Q. Those drafts were not paid, :Mr. Stone? 
A. No, sir. 
Q. This letter, which you say you sent 

22, 1925, the ending is "Very truly yours, 
Company, by-" Who is that signed by? 

A. By myself. 
Q. Do you mean you wrote your name alongside 

30 of the word "By" on the original letter which you sent 
to the Pillsbury Flour Mills Company? 

A. Yes, sir. 
Mr. Heher-Cross-examine. 

Cross-examination, by Mr. Devlin. 
Q. How old are you? 
A. Tvventy-nine. 
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Q. How long have you been in business before you 
engaged with the Pillsbury Flour Mills Company? 

A. For myself? 
· Q. I do not care who for. How long have you l,)een 
c!oing business for anybody? 

A. A few years. 
Q. I Iow many? 
A. About four years. 
Q. \Vhat kind of businesses have you been in? 
A. I was a salesman. 1 O 
Q. For whom? 
A For a flour company. 
Q. \Vhat was the flour company's name? 
A Commander Flour Company. 
Q. Ilo w long were you a salesman for them? 
A .• \b out a year and a half. 
Q. \\There was your territory? 
A. Tr enton. 
Q. \Vho else did you work for? 
A. For my brother. 20 
Q. \\That did you do for him? 
A l was working around his office and selling ft r 

him. 
Q. Selling what? 
A. Coal. 
Q. How long did you work for him? 
A. About a year. 
Q. Now, that is three years and a half. Who else 

did you work for in business? 
Mr. Heher-I do not see that this has any·· 

thing to do with the issue in this case. I obj ec1 30 
to it. 

rrhe Court-I think it is reasonable cross• 
examination. 

Q. \V ell, have you had any business education? 
1 

A. Not especially along lines of business, outside of 
sellino-ti. 

Q. \Vhat school did you attend? 
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A. Trenton I-Iigh School, and Western Reserve Uni-
versity, in Cleveland. 

Q. How many years were you there? 
A. Two years. 
Q. You took a classical course? 
A. A law course. 
Q. Then you know something about law? 
A. Theoretically. 
Q. You got all that before you started in this flour 

10 business, didn't you? 
A. Yes, sir; I did. 
Q. How old were you when you started in business, 

to work? 
A. I could have been about twenty-four or twenty-

five. 
Q. You went and saw Mr. Vanderhoof with your 

brother :J.bout taking this Pillsbury agency here, and 
you talked with Mr. Vanderhoof, didn't you, about ~our 
financial standing and your ability to meet any obliga-

20 tions you entered into, didn't you? 

30 

A. Yes, sir. 
Q. And you told Mr. Vanderhoof you we!'e worth 

nothing; isn't that true? 
A. No, sir. 
Q. Or Mr. Cobb? 
A. No, sir. , 
Q. Did you tell him you were worth any property: 
A. No, sir. I told him I did not have any prope:ty. 
Q. Did you tell him you had anything else besides 

the property you considered of value? 
A. I had got credit at the bank. 
Q. And you had rio money? 
A. I had a little money. 
Q. How much? 
A. A thousand or fifteen hundred dollars. . 
Q. Then you knew something about the flour busi-

ness before you took this job, didn't you? 
A. Yes, sir. 
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erty you could show, what your rating was, didn't he? 
A. We went into that very little. 

Mr. Reher-I object. 
Q. You answer that question yes or no. If you 

didn't do it, all right; and if you did it, all right; but 
don't tell me what you went into unless I ask it. You 
were asked how much property or what security you 
and your brother had for the establishing of a line of 
credit? 

Mr. Reher-That is objected to. 
The Court-Objection overruled. 
Mr. Reher-I do not see how it is material 

at all. 
Mr. Devlin-The Court has ruled. 
The Court-I think it 1s. 
(Last question read.) 

A. No, sir. 
Q. You were not asked? 
A. Not that question. 
Q. What were you asked, relating to what security 

you and your brother could give? 

1 ~ - There was no security, excepting before I was 
eavmg-

. _Q. I did not ask you that. I asked you what ques-
tions were asked. 

A. Mr. Vanderhoof said to me before I was leavino-
that day "I Id· 1·k b , wou 1 e you to get up, if possible a st

atement of your's and your father's and your brother's 
accounts " Tl . · 1at 1s all that was said. 

Q. And you did? 

10 

20 

A. Yes, sir. 30 

Q. Diel you get that up? 
A. I believe I did. 
Q. And you submitted it? 
A. Yes, sir. 

. Q. I show you two papers and ask you if they are 111 your handwritino-? 
I::,. 

A. Yes, sir. 
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Q. Did you get them up? 
A. Yes, sir. 
Q. Look at the other? 
A. Yes, sir. 
Q. You will notice that on these two papers you do 

not list yourself as worth any property. 
A. I also gave a statement-

Mr. Reher-Just a minute. 
Q. Answer the question as it is put, now , please. 

Mr. 1-Ieher-I object to the quest ion. I do 
not see that it has anything to do whatsoever 
with the issue in this case. There is no founda-
tion laid for such a question. 

The Court-I think so. The witne ss said that 
he had some property, some money in the bank, 
a thousand or fifteen hundred dollars. Go 
ahead. 

Mr. Reher-May I have an excepti on ? 
The Court-Yes. 
( Previous question read, as follow s : "You 

will notice that on these two papers you do not 
list yourself as worth any property. ") 

A. My paper is not here. 
Q. Wait. On these two papers, you are not on there, 

are you? _ . 
A. No. These are individually , of Joseph Stone and 

Samuel 1-I. Stone. 
Q. But you delivered them, did you? 
A. I delivered three of them. 
Q. Now, on the one you delivered, what did it con· 

30 tain? 
A. It had on there the small amount of money that 

I was worth. 
Q. How much was that? 
A. I cannot just remember at this time. If they pro· 

duced the other paper I could tell you exactly. 
Q. We will produce it in time. I am asking you about 

what was in this paper you said you gave relating to 
yourself. 
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A. About fifteen hundred dollars. 
Mr. Reher-I object for this reason, your 

Honor : The paper speaks for itself. I do not 
think there is any foundation for asking such a 
question as counsel now puts. 

The Court-The answer may stand. 
Q. Was that all that was on it? 
A. Yes, sir. 
Q. That was all? 
A. Yes, sir. 10 
Q .. Now, your brother Joseph is worth the property 

set out here in this statement, isn't he-or was-at that 
time? 

A. Yes, sir. 
Q. He knew you made that statement, didn't he? 
A. Yes, sir. 
Q. And he helped you make it up, didn't he? 
A. Yes, sir. 
Q. Who helped you to make up your father's state-

ment? . 20 
A. My fat her. 
Q. He helped you to make it up; is that right? 
A. Yes, sir. 
Q. Your brother, I think, shows thirteen thousand 

seven hundred-
Mr. Reher-I object to any reference to these 

papers whatsoever. 
Mr. Devlin-Wait until I finish the question. 
The Court-Counsel may finish the question. 

Go ahead. 
Q. I call your attention to this column here ( indicat- d 0 

ing), eleven thousand nine hundred and thirteen thou-
sand seven hundred and gfty. Are those separate items? 

Mr. Reher-The question is objected to. 
The Court-How is this material? 
Mr. Dev lin-I just want this paper explained. 
The Court-How is it material? 
Mr. Devlin-I think it is material to the ques-

tion of this alleged notice of dissolution. 
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The Court-I do not see its mater iality. Ob-
jection sustained. 

Mr. Devlin-I ask an exception. 
The Court-Yes. 

Q. Well, the figures in these papers are correct, aren't 
they? 

A. Yes, sir. 
Mr. Devlin-I will offer these two papers-
Mr. Heher-The offer is objected to. 

10 Mr. Devlin- -in evidence and have them 
marked P-6 and P-7. 

The Court-You offer them in evidence? 
Mr. Devlin-Yes, sir. 
The Court-And you object to them ? 
Mr. Heher-I object to the offer. 
The Court-Objection sustained. 
Mr. Devlin- --I will ask an exception . 

Q. Now, Mr. Stone, it was on the strengt h of these 
statements that credit was given to you and your broth-

20 er? 
Mr. Heher-That is objected to. 
The Court-I take it, Mr. Devlin, that it is 

admitted that credit was extended in the first 
' instance, at any rate, upon the strengt h of the 

financial worth of Joseph Stone and the father, or 
at least of Joseph Stone. That is admitt ed. 

Mr. Devlin-The Court takes that assumption? 
The Court-I think that is admitted in the case. 
Mr. Heher-That is your own testimo ny. 
The Court-I take it that what th·e defendants' 

,. now assert is that in the course of dealings this 
defendant had established a credit but that in the 

' first instance his credit was not sufficient; so that 
I take it there is no dispute, and that is the reason 
I think these statements are not material. I take 
it that there is no dispute that is was upon the 
brother's credit if not the brother's and father's 
that credit was allowed. 
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11r. Devlin-I do not want to reargue the 
question your Honor has ruled on. If you would 
like to hear me again-

The Court-No. I think my mind is settled 
on that, Mr. Devlin. 

11r. Devlin-Well , then, I will not reargue it. 
There was. a paper here of the dissolution of 
partnership, used yesterday. Has it been offered 
in evidence ? 

Mr. Heher-It has not . 10 
Mr. Devlin-Then I think it ought to be put 

in if it is used at all. 
The Court-Well, it can not be used unless 

it is in. 
Mr. Devlin-Because I want to cross-examine 

on it perhaps. 
Mr . Heher-It is not in evidence yet. 
Mr. Devlin-Then I want to look at it. 
Mr. Heher-All right. 
(Mr . Devlin examines paper.) 20 
Mr. Heher-I have no objection. You can 

go ahead and use it if you want to. 
Q. This dissolution of partnership that you drew-

who drew that? 
A. I did. 
Q. You had enough legal education to do that, did 

you? 
A. No. I got a book of forms. 
Q. Well, you knew enough to get a book of forms 

to do it ? 
A. Yes, sir. 30 
Q. Why isn't it fastened? 
A. Why isn't it fastened? 
Q. Yes. 

. A. There is no reason why it is not fastened, except-
ing just because it wasn't; it was never thought of. 

Mr. Heher-I think it is fastened. 
The Witness-It has this clip on there. 

There were two copies of it made. 



92 Hernian M. Stone-Cross. 

· Mr. Devlin-I do not consider tha t fastened. 
You can take one of them off any time. 

Q. Who witnessed that? 
A. A notary public, Mr. Carl Bernstein. 
Q. Have you got him here as a witness? 
A. Yes, sir. 
Q. What date was it executed on? 
A. On the nineteenth of January. 
Q. And then after doing that you sent out this letter 

10 that you call a notice? 
A. Yes, sir. 
Q. That was drawn on the nineteenth day of Janu-

ary, and what you call the notice is dated the twenty-
second day of January? 

A. Yes, sir. 
Q. Three days after? 
A. Yes, sir. 
Q. Is that right? 
A. Yes, sir. 

20 Q. Who got up this letter? 
A. I did. 
Q. Why didn't you first get your creditor s in, you 

and your brother, and pay your debts and then dissolve 
your partnership? 

A. There is no reason why. 
Q. You say there isn't? 
A. There is no reason. 
Q. When you dissolved this partnership what were 

you worth? 
A. Myself? 

80 Q. Yes. 
A . I wasn't worth much more than I was originally, 

excepting that I had built up, a aood enouo-h bank credit t, t, 

which would carry me on through. 
Q. How much do you think you were worth? I 

want to know how much you were worth at the time. 
Mr. Heher-Objected to as immateri al. 
The Court-Objection overruled. 
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Q. Hov,· much were you worth at the time, the nine-
teenth clay of January, when you dissolved ·and assumed 
all the debts in this business, how much were you worth 
at that time? 

A. I was worth a little bit more than I originally · 
was; possibly between fifteen hundred and two thou-
sand dollars. 

Q. Where was that money? 
A. In accounts outstanding and stock on hand. 
Q. It was in flour stock? l C 
A .. Yes, sir. 
Q. The price of that fluctuated, didn't it? 
A. All the time; yes, sir. 
Q. One day you might be worth quite some less or 

more than another day; is that true? 
A. Yes, sir. 
Q. Ilo w much flour did you have? 
A. \Vell, I had borrowed considerable money from 

the banks-
Q. How much flour did you have? 
A. I do not remember. 
Q. Have you no records of it? 
A. All of my records have been lost. The ware-

house could produce those records. 
Q. Do you know how much other things you had 

beside that? 
A. vVhat do you mean by "other things?" 
Q. Other property, at the time you · dissolved this 

partnership ? 
A. Accounts outstanding. 
Q. \ i\!hat were they? 
A. I can not recall at this time. 
Q. Do you mean to tell me you can not tell who 

owed you money? 
A. Not at this time. This is two years ago. 
Q. Yes, but this case has been on here for nearly two 

years. Haven't you found out in this time how much 
money people owed you at that time ? 

20 
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A. \,\! ell, that was changing every day or every week, 
the money that was outstanding. 

Q. The people who owed debts to you, don 't you know 
anything about that? 

A. Absolutely; I know all about it. 
Q. Then can't you tell us approximately how much 

money was owing to you at that time? 
A. I can tell within possibly some figure . 
Q. Well, now, tell us within your figure. 
A. About three or four thousand dollars. 
Q. About three or four thousand ·dollars was owmg 

to you? -
A. Yes, sir. 
Q. Now can you tell me about the value of the flour 

you at that time had? 
A. About a thousand or fifteen hundred dollars worth. 
Q. \Vhere did you keep that flour? 
A. At the Anchor Warehouse. 

·1 ? Q. Then you could find the value of that eas1 Y • 
A. Yes, sir. . 
Q. Did you find the value since then? 
A. No, sir. I did not think I would be asked for it. 

• ? Q. What other property were you worth at that time. 
Beside that? 

A. Som,e cash in the bank. 
Q. How much? 
A. I do not remember. I could get that from the 

bank. 
Q. What bank was it in? 
A. The Hanover Trust Company. 

J O Q. I would like you to produce your bank balance 
this afternoon for that time. 

A. All right, sir. 
Q. Now, you say you were owed three of four thot~-

sand dollars. Name some of the people who owed it 
to you, and how much it was. 

A. I can not remember. I told you that it was a hazy 
idea I had how much money was owing to me; and the 
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people were paying every ·week or ten days or three 
weeks and I can not tell you that. 

Q. You had this case to meet and you dissolved this 
partnership, and at that time do you mean to tell us 
that you and your brother did not go over how much 
money was owing and how much you owed? 

A. No, sir. 
Q. Do you mean to say your brother got out of this 

business in a nice, easy way and he let you take the 
load? l ( l 

A. Not in a nice, easy way. We had a fight about it 
and he said, "I want to drop out of it entirely and I 
want to be relieved of everything, and if you want 
to handle it what we have made you can have for I 
want to get out of it." 

Q. He was handing you all the trouble? 
A. At that time it was a big benefit to me. 
Q. Yet you had a fight and he was con£ erring a 

benefit 0 11 you? 
A. He wanted to get out. u 
Q. Didn't he want to get out to avoid paymg the 

debts you had incurred ? 
A. I had been making money at that time. 

(Last question read.) 
The Witness-No, sir. 

Q. He did not? 
A. No, sir. 
Q. And he left it to you to do all the negotiating 

and give the notice of dissolution, didn't he? He left 
that to you? 

A. Why, no; he was with me. 
Q. But I notice that you wrote these letters. 
A. Absolutely, because I was the one that was going 

to stay in the business. 
Q. Now, can you name some of those people that 

owed you three or four thousand dollars at that date? 
A. I can tell you a lot of my accounts. I don't 

know what they owed me. 

30 
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Q. You did not make up a list for your brother, diJ 
you? 

A. No, sir; he was not intere ted. 
Q. When you got thi s notice up who did you mail 

that to? 
A. The Pillsbury Flour Mills Company, the same as 

it is on there, "Pillsbur y Flour Mill s Company, 20-t 
Frelinghuy sen Avenue, ewark , N. J.'' Ancl in the 
lower left-hand corner I had "Attention of Mr. Van-

1 ll derhoof." 
Q. Did you send that notice to anyone else ? 
A. I dropped that letter in the box. 
Q. Where? 
A. At the Post Office. 
Q. Diel you register it? 
A. No, sir. 
Q. Why didn ' t you? 
A. I did not think it was neces sary. 
Q. You did not think it was necessary to register an 

20 important letter to a company like that? 
A. No, sir. 
Q. You clo not think so? 
A. No, sir. 
Q. t that time do you know how much money 

vou owed these people ? l 
., A. On the one account less than tw o thou sand do· 
lars . It was the one draft I think I owed them . 

Q. Do you know how much you got after that into 
their debt? 

A. I bought about thirty-five thousand doll ars after 
:-H) that. 

Q. And you are six thousand dollars in their debt 
l!OW? 

A. Yes, sir. 
Q. That is, this partner ship is? 
A. Well-

d . t xam· O. Now, I understood you to say on irec e, ~ . . ·ere ination that the Pillsbury Flour Mills Compa ny " 
your only creditors? 
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A. Yes, sir. 
Q. ls tha t true? 
A. Yes, sir; outside of the banks. 
Q. Did they get a notice? 
A. I saw them personally. 
Q. They did not get any notice, eh? 
A. I saw them personally. 

T he Court-] ust answer the question. 
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Q. \Vhen I ask you a question I would like an an-
. swer, and I do not want answers to something I do 10 
not ask. 

( Previous questions and answers read.) 
T he Court-You are asked whether they got a 

notice. 
The Witness-Not a written notice. 

Q. Did they get a copy of this notice? 
A. No . 
Q. Did ~nyone else get a copy of that notice? 
A. No, sir. 
Q. Only the Pillsbury Flour /fills Company? 20 
A. Yes, sir. 
Q. You are sure about that? 
A. Yes, sir. 
Q. You say the Pillsbury Company and the bank 

,rere your only creditors? 
A. Yes , sir. 
Q. Y oti are sure about that? 
A. Yes , sir. 
Q. You say you drew flour belonging to the Pills-

bury F lour Mills Company from the Anchor Ware-
house? 30 

A y . . . es, sir. 
Q. And you also had flour there, didn't you? 
A. Yes, sir. 
Q. O f your own? 
A. Yes, sir. 
Q. Diel you give the Anchor Warehouse any notice 

of this dissolution of partnership? 
A. N ot a written notice. 
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Q. I mean a written notice, like that ( indicating), 

when I speak of a notice. 
A. Not a written notice; no, sir. 
Q. They were your creditors at that time , weren't 

they? 
A. The Anchor Warehouse a creditor of ours? 
Q. Yes. You owed them money for stora ge at that 

time when you dissolved this partnership. Isn't that 
right? The nineteenth day of January, 1925 ? 

10 A I mio-ht- Yes a few dollars. I don 't know what . b ' 

time I paid them up to. 
Q. I am asking whether or not you did. 
A. I do not remember. 
Q. Did you keep any books? 
A. Absolutely. 
Q. Where are they? 
A. I explained yesterday that I do not know what 

happened to all of my records. 
Q. You lost them all? 

20 A. Yes, sir. 
Q. When did you lose your records? 
A. Last winter. 
Q. What time last winter? 

r · down A. It was through the winter, when I was 1vmg 
in Florida. 

· Q. What month? 
h 1 f th . I moved- It A. It was t e ear y part o 1s year. 

was between November and March. 
Q. When did you lose these records in Florid a ? Tell 

me that. 
30 A. Between November -and March some time . 

I 
! I 

Q. Of what year? 
A. Of 1925 and 1926. 
,Q. (Indicating.) How is it you did not lose these 

too? 
A. They were in Mr. Heher's keeping. 
Q. Is that the reason? 
A. Yes, sir. 
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Q. Do you know that Mr. Reher communicated with 
me a number of times about this case and he could not 
try it because he did not have the records? 

Mr. Reher-That is objected to. 
Q. At your request? 
A. No, sir . 

Mr. I-Ieher-I might say that at the beginning 
counsel did not annex an itemized statement of 
this account at all to his complaint and he said he 
would furnish that to me later, and it did come 1 .1 
along some tim,e later. I told him I wanted that 
before I could prepare the answer. · 

The Court-There is nothing pending now. 
Q. Are you married? 
A. No, sir. 
Q. Where do you live, when you are at home? 
A. Now ? 
Q. No; at that time, 1925? 
A. I was living at my brother's house, and then I 

was living with my father. 2 ') 
Q. You made your home between the two? 
A. At first I did , and then when I got in conflict with 

my brother I went and lived with my father. 
Q. Your father lives on West State Street? 
A. No, sir; Ellsworth A venue. · 
Q. Where does your brother live? 
A. On Greenw ood Avenue. 
Q. Who went to Florida with you? 
A. I went alone. 
Q. Did you go for pleasure? 
A. No, sir. 30 
Q. What for? 
A. I went down there to work. 
Q. What need did you have for these records you 

brought along with you? 
A. I wanted to have them with me for safekeeping. 
Q. Whose home were you in when you left to go to 

Florida? 
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A. At that time I was living by myself. I was room-
ing. 

Q. Where at? 
A. On State Street here, with two other fellows. 
Q. Why didn't you put those records in you r father's 

home or a safe deposit vault? 
A. Well, at that time- I don't know. 1 jus t took 

them with me. 
Q. Who did you live with in Florida? 

10 A. I lived by .myself. 
Q. What were these records in? 
A. In a letter file. 
Q. How did the letter file come to be lost ? Was it 

stolen or destroyed or what? 
A. I don't know. 
Q. Was it taken out of your house? 
A. It was just lost some place. Whether th e maid in, 

cleaning up the floor threw it out with other papers, or 
what she did with it, I don't know. 

20 Q. Do you think it was laying on the floor in your 
room? 

A. I had it on the floor in the closet. 
Q. In a regular letter file? 
A. Yes, sir. 
Q. When did you quit business entirely? 
A. Around July; sometime in July. · 
Q. What year ? 
A. 1925. 
Q. When you quit business did you remain here? 
A. For about a month. 

3 0 Q. Before you quit business how much flour did you 
have on hand, just before you quit? 

A. I made up an itemized account of the flour I had 
on hand; that is, I made up an account which I gave to 
Mr. Boscarell, an attorney in town, and he wr ote a let-
ter when I was about to go out of business to the Pill~-
bury Flour Mills Company-
- Q. Please answer the question. How much flour did 
you have on hand at that time? 
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A. I do not remember. 
Q. Yon do not know ? 
A. No. 
Q. \\' hat were you going to say about Boscarell? 
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A. I asked Boscarell to write a letter to the Pillsbury 
Flour Mills Company and -tell them what my condition 
1ras at that time; that clue to the fluctuation in the market 
~ncl other conditions that a couple of men had gone broke 
and stuck me fo r ab out four teen or fifteen hundred dol-
lars; and he wrote theni. a letter to see if they couldn't 10 
come to some kind of settlement with what I had on 
hand at that t ime , and Nir. Boscarell wrote a letter- Do 
>·ou want me to tell the story? 

Q. No; that is enough. Now, you say Mr. Bos-
carell wrote a letter ? 

A. Yes, sir. 
Q. Are you sure about that? . Did,1't you write a 

letter to the P illsbury Flour Mills Company at that time? 
A. I took it up with Mr. Boscarell. 
Q. I didn 't ask you that. 
A. I do not remember writing a letter. 
Q. I ask you if you did or did not write a letter to 

~he Pillsbury Flour Mills Company at that time or near 
It. 

A. I don' t remember. 
Q. You do not remember? 
A. No, sir. 
Q. \Vhy did you turn the matter over to Boscarell? 
A. I wanted him to try to make a settlement with 

them. 
Q. Is he a business man? 
A. Boscarell is a lawyer. 
Q. And you thought a lawyer could make a settle-

ment for you ? 
A. Yes, sir. 

. Q. If you wrote a letter to the company at that time, 
did you make a copy of it? 

A. I most likely did. 
Q. Have you got a copy of it? 

20 
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A. If I did write it, it was in my file with the letters, 
but I do not remember it. 

Q. Mr. Reher did not get that letter, did he ? 
A. No, sir. 
Q. Are these the only papers and letters you gave 

Mr. I-Ieher in this case (indicating) ? 
A. At that time he asked me for the paper s of dis-

solution and also any notice I gave to the Pillsbu ry Flour 
Mills Company. 

Q. And he did not get any more from you than that? 
A. · No, sir. 
Q. And all the other papers but these two are lost? 
A. I think so. 
Q. So far as you know? 
A. Yes, sir. 
Q. When you quit this business what did you go into. 
A. I did not do anything for about a month after 

that. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 

Then what did you do? 
I went down to Florida. 
What did you do there? 
Started to sell real estate. 
Is that what you went there 
Yes, sir. 
To sell real estate? 

A. Yes, sir. 

for? 

Q. How long did you work at that? 
A. I worked at that until the third of November, 

selling real estate. 
Q. And since then what have you been doing ? 

30 
A. I went in the building supply business in Florida. 

That is, I was working for a building supply company. 
Q. When you went to Florida you went right to work· 

selling real estate, didn't you? 
A. Yes, sir. 
Q. Shortly after you went there? 
A . About three or four days afterward. 
Q. And I suppose you were quite busy? 
A. I was busy trying to sell. 
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Q. Yes, on your feet all the time. How much flour 
did you have on hand when you quit, of the Pillsbury 
Flour Mills Company, do you know-or about that 
time? 

A. I do not remember. 
Q. You sold a lot of flour before you quit, didn't 

you? 
A. Yes, sir. 
Q. And you sold it under the market price in order to 

raise money, didn't you? 1 O 
. Mr. Reher-Your Honor, I object. Counsel 
is going very far afield. 

The Court-I think he may answer this. 
A. Some of it I did. 
Q. You sold it under the market price to get money? 
A. Yes, sir. 
Q. And you did not use that money to pay the Pills-

bury Flour Mills Company, did you? 
A. I agreed at one ti~me to make a settlement and they 

refused. I paid the bank. 0 
Mr. Heher-Y our Honor, there is no dispute 

about the fact he did not pay Pillsbury. This 
witness admits that he owes the amount the 
plaintiff claims in this case. 

The Court-There is nothing pending now. 
t _Q. D_idn't you sell the flour for less money to re-
ailers 111 Trenton than you agreed to pay Pillsbury 

Flour Mills Company for it? 
Mr. Reher-Objected to. 
The Court-Objection overruled. 

_A. Why, surely; because I bought flour at a higher 
price than the market was at that time. 

3 
J 

Q. You admit that, do you? 
A. Yes, sir. I had been selling for months under 

what I had paid for my flour. 
Q. \Vhen did you go to ·Florida? Do you remem-

ber? 

A. In the latter part of August. 
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Q. Did you send this letter, dated Ju ly 27, 192\ 
from Stone & Company to Pillsbury Flou r Mills Com-
pany. and you didn't sign it, but just wrote in type-
writing "Stone & Comp<:1,ny ?" 

A. I don't know. If you will let me see the letter 
I will let you know. 

Q. Is that your letterhead? 
A. Yes, sir. 
Q. "Ston_e & Company, Flour Merchant s. 

10 East Hanover Street, Trenton, N. J." 
A. Yes, sir. · 
Q. Did you write any letter around the encl of June 

to the Pillsbury Flour J\1ills Company? 
A. I might have. I do ·not remember. 

excited and nervous at that time when th is was, being 
all of the markets were dropping. 

Q. I suppose you were sick. 
A. I was sick at that time here; very much so. 
Q. You went to Florida and started righ t in to work, 

20 though, didn't you? 
A. Yes; I had to. I was broke. 
Q. Were you physically sick? . 
A. I think at that time I had been in an automobile 

accident, around that time. Was that 1925? Yes; I 
had fractured a rib in an automobile acciden t. 

Q. Are you sure about that? 
A. Yes, sir . My insurance company will verify that. 
Q. What doctor did you attend? 
A. I went to see the insurance compan y doctor, a 

doctor out here on West State Street; and then there 
( O was a report-

0. What is the eame of -the doctor? ~ · · te A. I do not remember the name-wai t a mint! · 
Dr. McGuire, I think it is. He was the doctor for, I 
think, the Hartford Insurance Company . 

Q. Now, think it over. 
A. I think his name was Dr. McGuire ; and I went 

to see Dr. Goldberg on East State Street , who I was 
I aw sent to see by the Aetna Insurance Comp any. 5 
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two of them. I was hurt in the subway in Philadel-
phia and the people there told me to see a doctor m 
this town. 

Q. Tell me what date you were in that accident. 
A. I believe it was some time in June; around June, 

some time. 
Q. \Vhen did you go to Florida? 
A. In Aug ust. 
Q. Do you know how late it was in June you had 

that accident? 1 0 
A. _No, sir. 
Q. \Vere you doctored for anything else than a frac-

tured rib ? 
A. It was not fractured. It was a bruised rib; it 

was a severe ly bruised rib. 
Q. You were not very much injured, were you? 
A. Yes, sir; I was very much injured. 
Q. You are sure it was about the encl of June? 
A. It was around June some time. I do not remem-

ber the exa ct date. 2 0 
Q. N ow, you just wrote this letter-read it and see 

if you wro te that and did not sign your name to it. 
Mr. Heher-J ust a moment before you answer 

that question. I object to any reference to this 
letter at all. There is no foundation for it laid, 
in the first place. I take it that the plaintiff 
should have laid the foundation before he could 
ask this witness any que stion about this letter. 
Th is witness is not a witness for the plaintiff. 

The Court-No. This is one of the defend-
ants. 30 

Mr. Reher-Yes, sir; that is what I say. 
The Court-I suppose there is no better way 

to lay a foundation than to ask a person who 
may have written a letter whether he did in 
fact write it. 

(Witness examines paper.) 
A. I believe I did write this. 
Q. Did you write that letter? 
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A. Yes, sir. 
Q. Why didn't you sign your name to it ? 
A. It must have been a miss-slip. I always signed 

my letters. I could deny it-
Q. I did not ask you what you could do. I asked 

you what you did. 
A. I did write the letter; yes, sir. . 
Q. "I am · leaving on Monday and will return m 

about four weeks. · Mr. Boscarell has auth ority to act 
10 for me and will do everything possible to assist you. 

20 

30 

L· 
t.1 

Sometime in the near future I will drop in and see 
you and explain everything, but my conditi on will not 
permit it at this time." · 

A. That is right. 
Q. Now, did you leave on Monday? 
A. Yes, sir. 
Q. Did you come back in four weeks? 
A. Yes, sir. 
Q. Where were you? 
A. I was down at a farm in Cream Ridge, New 

Jersey. 
Q. Haven't you just testified you did not go to 

Florida until August? 
A. No, but I went to a farm down here in Cream 

Ridge, New Jersey, to recuperate. 
Q. Was it a fractured rib that took you there? 
A . Yes , sir. _ 
Q. What did you do on the farm to ease your frac-

tured rib? 
A. I was just laying around . 
Q. You could have laid around just as well up here; 

couldn't you? 
A. Not very well; no, sir. 
Q. You do not think so? 
A . I do not think so. 
Q. Are the facts that you wrote in this lette r at that 

time true? 
A. Yes, sir. 
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Mr. Devlin-I will read it to the jury if the 
Court will allow me. 

The Court-I will. 
( Mr. Devlin reads letter referred to.) 

Mr. Devlin-I will offer this letter for identi-
fication. 

(Paper referred to is marked Exhibit P-3 
for identification.) 

Q. When you wrote this letter to the Pillsbury Flour 
Mills Company you had no assets, did you? 10 

A. Yes, sir. 
Q. What were they? 
A. There were some accounts outstanding , money in 

the bank and stock on hand and the Pillsbury Flour 
Mills Company refused to take it, saying they wanted 
their money or nothing. 

Q. Isn't it a fact that the Pillsbury Flour Mills Com-
pany came here and found you hadn't anything to give 
and had sold their flour, that you bought from them, 
for below the price that you agreed to pay them for 20 
it? Isn't that true? 

A. Because I bought it on a higher market-
Q. Answer yes or no. Is that true? 
A. Is what true? 
Q. Didn' t you sell their flour that you had on hand 

at below the price that you agreed to pay them for 
it? 

A. Yes, sir . 
Q. That is true, isn 't it? 
A. Yes, sir. 
Q. Then you had no assets on hand? :· 1 J 

A. Yes, sir; I had. 
Q. When you wrote that letter? 
A. I had. 
Q. Didn't y.ou sell every bit of flour you had to get 

money? 
A. Not at the time of that letter. 
Q. On June twenty-seventh what flour did you have 

and where did you have it? . 
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A. I had flour on hand in the warehou se. 
Q. In the Anchor Warehouse? 
A. Yes , sir. 
Q. How much was it? 
A. I do not remember. 
Q. ·You lost that record too? 
A. The warehouse has that record . 
A. Mr. Boscarell may have it now. 
Q. Did you ever consult Mr. Boscarell before this 

10 case was brought? 
A. Yes, sir. 
Q. He is a lawyer, isn't he? 
A. Yes, sir. 
Q. Did you think it was worth while to consult him 

if you were prepared for this case? 
A . No, I did not think it was necessar y. 
Q. Isn't it true that the only flour that was in the 

Anchor Warehouse was flo_ur that they were holding 
for a claim they had against you for storag e? 

20 A. No, sir . 
Q. Isn 't that true? 
A. No, sir. 
Q. Do you know Mr. Cox? 
A. Yes, sir. 
Q. You know he is here, don't you? 
A. Yes, sir. 
Q. Where are you working at now? 
A . New York City. 
Q. What are you doing? 
A. Selling. 

::iO Q. What? 
A. Advertising signs-
Q. You are an advertising solicitor, is that it? 
A. No, sir . I am-

Mr. Reher-I object to these questi ons. I d_o 
not see that they have anything to do with this 
case. 

The Court-I think he may answer it. 
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'fh e W itnes s- -with the F. W. Hunter Com-
pany. 

:Mr. Devlin-That is all. 

Redirect examinati on, by Mr. Reher. 
Q. _Mr. Devlin asked you about sending out notice 

to creditors of Stone & Company at the time of this 
dissolution in January , 1925. 

A. Yes, sir . 
· Q. You said that you sent this written notice to Pills- l (\ 
bury Flour JVIills Company and you notified the banks 
personally? 

A. Yes, sir . 
Q. Diel you owe any other money? 
A. I might have owed some to the warehouse at the 

time. 
Q. Outside of these few dollars which you say you 

owed to the warehouse for storage-
Mr. Devlin-I object to the question because 

he has not been able to show what he owed the il 
warehouse. 

Mr. H eher-l-Ie said a few dollars. 
The Court-I think he said in answer to a 

question from you that if he owed the warehouse 
anything it was a small amount. 

Mr. Devlin-I will withdraw the objection. 
Q. So that there was no creditor to whom you could 

send notice outside of these people you have mentioned? 
A. No, sir. 
Q. At the time this agreement of dissolution was 

signed, on Ja nuary 19, 1925, did you and your brother JO 
owe the money, that is, trading as Stone & Company? 

A. Just one draft to Pillsbury Flour Mills Company. 
Q. For one delivery of flour? 
A. Yes, sir . It was less than two thousand dollars. 
Q. And that is the time that you and your brother 

agreed to dissolve the partnership and at the time th is 
agreement was signed, on January 19, 1925. 

A. Yes, sir. 
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Q. You just owed Pill sbury Flour Mill s Company for 
. that one delivery of flour? 

A. Yes, sir. 
Q. You clicl not owe any other money at all ? 
A. To the banks. 
Q. Well, outside of the bank s ? 
A, That is all. 
Q. Diel your brother, Joseph Stone, ever receive any-

thing in the way of money or property from the business 
l I ' of Stone & Company? 

Mr. Devlin-Ob jectecl to as immater ial and 
irrelevant. 

The Court-I think he may answer that. 
A . No, sir. 
Q. Nothing at all? 
A. No, sir. 
Q. Your brother accepted these two or thre e drafts in 

conjunction with you for Stone & Compan y, and he 
never received anything at all whatsoever from the busi-

:2D ness, did he? 
A. No, sir. 

Mr. Reher-That is all. 

Recross exami1iation, by Mr. Devlin. 
Q. Your brother went to Newark with you when you 

opened this business, and you and your broth er were 
partners in it then when you opened it. That is right, 
isn't it? 

A . Yes, sir. 
Q. And you traded under the name of Ston e & Com-

:J () pany? 
A. That was a later thought. 
Q. Well, you traded under that name anyw ay? 
A. Yes, sir. 
Q. Didn't you have some desk calendars made when 

you were selling flour, you and your brother? 
A. Yes, sir- What is the question? 

H ernian Jl.1 . Ston e-R e-cross. 

(Las t question read.) 
The Witness-No, sir. 

Q. You did not? 
A. No, sir. 
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Q. \Vas there any advertising matter put out by you? 
A. By me, myself? 
Q. By the company. 
A. By the company, yes . 
Q. What were they? 
A. Some calendars. 
Q. Desk calendars? 
A. Yes, sir. 
Q. Who did you buy them from? 
A. A fellow that had an office with me, by the name 

of Peter Tennello. 
Q. When did you buy them? 
A. It was around April or May, I guess; when I was 

by myself. 

T he.Court-Of what year? 
T he Witness-Of 1925. 

Q. You never paid for them, did you? 
A. No, sir. 
Q. They were a creditor, too weren't they? A T ' . 

.' hey were a creditor to me, but they were ~ot a 
creditor at the time of the dissolution. 

Q. 'rhe y were bought after that were they ? A y . ' . 
· es, sir; about three or four months after that Q. TI . . 

. . · _1e bill was made to Stone & Company, wasn't 
it, 111 this case ? 

A. Yes, sir. 
Q. Did_ you ever advertise in the newspaper that your 

partnership had dissolved? 
A. No, sir. 
Q. Why not? 

b A. I did not, because I had given notice to every-
itody that was doing business with, and I did not think 

was necessary to make a public notification. 

10 

20 
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Q. And . yet you carried the same business 
Stone & Company, after you dissolved, as you say, as 
you did before the dissolution? . 

Mr. Reher-I object. That is arg umentatm. 
The Court-I suppose it is not a question. 
Mr. Devlin-I will withdraw it. 

Q. Notwithstanding the fact that you carried the 
same busines ·s name when you were partner s that you 
did carry after the dissolution of the partn ership, you 

1 o did not think it was necessary to tell the public that 
the people who made up the company of Stone & Com-
pany had changed? · 

20 

A. We had never gotten up any partner ship agree-
ments. 

Q. Answer the question. Did you think or did you 
not think it necessary to tell the · public that the people 
who made up the partnership of Stone & Company had 
changed hands ? 

A. I did not think it necessary. 
Q. And yet you got a high school educatio n? 
A. Yes, sir. 

. ? Q. And you got two years of a law educat10n · 
A. Yes, sir. 

Mr. Devlin-That is all. 

By Mr. Reher. h 
Q. The draft which you mentioned as unpaid at t e 

time this dissolution agreement was signed, in January, 
1925 was that afterward paid? 

A.' That was paid; yes, a couple of days after the 
;j O dissolution. 

b h J l Stone was Q. So that so far as your rot er, osep1 , 
concerned the flour that was purchased during the short 
period of time he was a partner was all paid for ? 

A. Yes, sir. 

Joseph Ringkanip, sworn for the defendant s. 
Direct examination, by Mr. Reher. 
Q. What is your occupation? 
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A. Receiving and paying teller at the Hano~er Trust 
Company. 

Q. In Trenton? 
A. Yes, sir. 
Q. That is located at the corner of Perry and Broad 

streets? 
A. Yes, sir . . 
Q. You have been there a number of years? 
A. About three or three and a half. 
Q. Do you know Joseph Stone, the gentleman who 10 

sits here at the table? 
A. Yes, sir. 
Q. And also his brother, Herman Stone, who was 

just on the witness-stand? 
A. Yes, sir. 
Q. You have known them for some time past, have 

you not ? 
A. Yes, sir. 
Q. ,\ ncl they dealt with the Hanover Trust Company 

in the keeping of an account in the name of Stone & 20 
Company ? 

A y . . . es, sir. 
Q. Do you recall how funds were withdrawn from 

that account, that is, upon what signatures? 
Mr. Devlin-I object to that as immaterial 

and irrelevant. 
The Court-How is it material, Mr. Reher? 
Mr. Reher-If your I-Ionor please, I think 

the question is very important in this case. The 
first question is whether or not there was a disso-
lution of the partnership; the second involves 30 
the giving of notice to the plaintiff. 

( After discus .sion.) 
The Court-I suppose the thing we are inter-

ested in is whether the plaintiff ever was put 
upon notice that when this account was created 
it was dealing with Herman Stone alone and 
not with Joseph Stone. I suppose that is the 
question we are interested in. 

( After further discussion.) 
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The Court-I do not think this 
and the objection will be sustained . 

Mr. Reher-May I have an exception? 
The Court-Yes. 
Mr. Reher-That is all. 
Mr. Devlin-No questions. 

Pasqual e Dalosio 1 sworn for the defend ants. 
Direct examination, by Mr. Reher. 

10 Q. \i\That is your occupation? 
A. At present paying a~d receiving tell in the savings 

department. 
Q. In the Hanover Trust Company? 
A. Yes, sir. 
Q. You have been there for several 

in the bank? 
A. Yes, sir; almost three years. 
Q. Do you know Herman Stone? 
A. Yes, sir. 

20 Q. And his brother, Joseph Stone? 
A. Yes, sir . 
Q. You have known them for some time ? 
A. Yes, sir. 
Q. In the month of January, 1925, what was your 

duty or occupation in the bank then? 
A. Bookkeeper, sir. 
Q. Did you have charge of the account with Stone & 

Company at that time? 
A. Yes, sir. 
Q. How were funds withdrawn, that is, upon what 

:3 r) signatures were funds withdrawn from the account prior 
to that time and afterward? 

Mr. Devlin-Objected to as incompetent, ir-
relevant and immaterial. 

Q. That is, after January, · 1925, how were funds 
vyithdrawn from the account, and upon what signatures? 

Mr. D_evlin-Objected to. 
The Court-Objection sustained. 
lVIr. I-Ieher- ' May I have an exceptio n? 

L eonard K. Cox-Dir ect. 

The Court-Yes. 
Mr. Reher-That is all. 
(No c;ross-examination.) 

Leonard K . C ox 1 sworn for the defendants. 
Direct examination, by Mr . Reher. 
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Q. Mr. Cox , what is your present occupation or 
business? 

A. Superintendent of the Anchor Warehouse, m 
Trenton. 10 

Q. Was -that your official position prior to January, 
1925? 

A. Yes, sir. . 
Q. As well as afterward? 
A. Yes, sir. 
Q. Do you know Joseph Stone, who sits here at the 

table? 
A. Yes, sir. 
Q. And his brother, Herman Stone? 
A. Yes, sir. 20 
Q. You had known them for some time pnor to 

January, 1925? 
A. Yes, sir. 
Q. They stored flour in your warehouse under the 

name of Stone & Company? 
A. Yes, sir. 
Q. And you understood they were partners? 

Mr. Devlin-I opject to what he understood. 
The Court-Objection sustained. 

Q. Did Joseph Stone call_ there during any certain 
period of time with reference to the company, that 1s 3 0 
to Stone & Company, or the delivery of flour? 

A. At various times. 
Q. Up until what time? 
A. About the month of January, 1925; about the 

middle of January. 
Q. Did he call after that? 

Mr. Devlin-Objected to as immaterial a,nd 
irrelevant. 
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The Court-I think that is the same question. 
Objection sustained. 

Mr. Reher-All right. 
Q. You say that Joseph Stone called up to the middle 

of January, 1925? 
Mr. Devlin-I object. 
The Court-Yes. That has been answered. 

Q. Did you know Mr. Greenberg? 
A. Yes, sir. 

10 Q. He was a representative of the Pillsbu ry Flour 
Mills Company? 

A , , . 
. .r. es, sir. 

Q. And he called at the warehou~e on nume rous occa-
sions, did he not? 

A. Yes, sir. 
Q. Did Mr. Greenberg have any conversat ion with 

you after January 19, 1925, concerning the relationship 
or the financial standing of the p~rtnership of Stone & 
Company? 

20 Mr. Devlin-Objected to as incompetent, ir-
relevant and immaterial. 

The Court-Objection sustained. 
Mr. Reher-Exception. . 

Q. Did Mr. Greenberg say in any conversati on with 
you, after January 19, 1925, anything about the knowl-
edge of the Pillsbury Flour Mills Company as to the 
dissolution of this partnership? 

Mr. Devlin-Objected to as incompet ent, ir-

relevant and immaterial. 
The Court-Objt;'.ction sustained. 

30 Mr. Reher-Exception. 
Q. I want to call your attention to this statement 

which has been offered in evidence by the Pillsbur y Flour 
Mills Company, referring to Exhibit P-4) a statement 
of the Pillsbury Flour Mills Company for this account 
sued upon. There are two items on here to which I 
wish to call your attention, one apparently under date 
of, as it is here, "12/ 3," apparently meaning December 
third, with the name "Greenberg" alongside of it. 
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"Name and address: Stone & Company," the amount, 
$378; and the next one underneath there, marked the 
same thing, " 12/ 3" and the name "Greenberg." "Name 
and address : Stone & Company, Trenton, N. J." The 
amount, $189. Will you look at those two, Mr. Cox, 
and see if you can recall anything about either one of 
those? 

l\fr. Devlin-I object to the question as m-
competent, irrelevant and immaterial. 

The Court-I suppose he may look at them 10 • 
and ·say whether or not he has any recollection 
about those shipments. 

Afr. Devlin-I do not mind him looking at 
them, but if you take the question preceding it, 
that is the one I object to; it was not to looking 
at it. There was rather a lengthy introduction 
before he got to that. 

The Court-It does not call for any state-
ment of fact. It is just whether or not he re-
calls anything about them, Yes or No. 2 o 

A. The $378 and the $189 items? 
Q. Yes. 
A. Yes. 
Q. \\' ill you state, as far as you know, when the order 

was gi\'cn or how the order was given for the purchase 
of those two orders ? 

Mr. Devlin-Objected to as immaterial. 
The Court-I think I will permit that. 
Mr. Devlin-I ask an exception. 
The Court-Yes. 

Q. \Vill you state the circumstances under which the 3 } 
~rder was give~1 for those two purchases of flour? 

Mr. Devlin-If you know. 
A. Mr. Herman Stone came into my office-
Q. \Vas J ose1;h Stone with him? 
A. No, sir. Herman Stone came into my office and 

said that he wanted to withdraw some Pillsbury's Best 
Flour. 
Q. \Vhen was that? 
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A. About December, 1924. I told him I could not 
release it without permission from the Pill sbury Flour 
l\!Iills Company's office. 

Mr. Devlin-I object to this as incompetent, 
irrelevant and immaterial. 

The Court-Yes. 
Q. vVill you state , if you can, as to ·when each de-

livery was made , that is, each one of these tw o deliveries? 

A. 
Q. 
A. 
Q. 
A. 
Q. 

flour 

Q. 
not? 

Mr. Devlin-Objected to. 
The Court-He is asked if he knows when 

these particular lots of flour were withdrawn. 
Not exactly. 
You do not know ? 
Not exactly. 
Do you know the month? 
December. I would not swear to the day. 
Do you recall that Herman Stone was short of 
at that time? 

,,, Mr. Devlin-Objected to as -incompetent, ir-

relevant and immaterial. 
The Court-Objection sustained. 

These were really small lots of flour , were they 

Mr. Devlin-Objected to as incompetent, ir-

relevant and immaterial. 
The Court-Objection sustained. 

Q. Did you have any conversation at that time with 
l\1r. Vanderhoof, of the Pillsbury Flour Mills Com-
pany in Newark, about Stone & Company? 

Mr . Devlin-Objeded to for the reason that 
such a conversation, if any, was not put to Mr. 
Vanderhoof on the witness stand. 

The Court-I suppose it might be in denial. 
The witness Vanderhoof said he never heard 
an.ything about a dissolution of 'partne rship, and 

·1 suppose- But if there is any objecti on on that 
score, Mr. Heher, you may lay the foundation 
by recalling the witness and asking him, if you 
want to. 
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Mr. Devlin-Yes. I want him to lay his 
foundation. 

Elmer D. Vanderhoof) recalled for further cross-ex-
amination. 

By Mr. Reher: 
Q. Mr. Vanderhoof, do you recall having a conversa-

tion with Mr. Cox with reference to the relationship 
of Stone & Company after the month of January, 1925? 

Mr. Devlin-Objected to , except he fixes the 10 
circumstances, the time and place , to enable this 
man to refresh his memory. 

The Court-He may answer the question. 
Mr. Devlin-I ask an exception. 
The Court-Yes. 
(Last question read.) 

A. Gp to what period? 
Q. Did you have any conversation · with 

January, 1925, over the telephone? 
A. Do you mean up to June or July or 

September, or when ? 
Q. Yes. 
A. What is the question? What date? 
Q. Up to June eighth? 
A. No, sir; I did not. 

him after 

August or 

Q. When did you have a conversation with him? 
A. \iVhen I came down here to see Mr. Devlin and 

put it in his hands I stopped and saw Mr. Cox. 
Q. Why were you so particular in asking me? 
A. Because I did not know whether you meant Sep-

tember or January or February. 

20 

Q. It is true that you wanted to make sure as to the :.HJ 
period of time I was asking you with reference to this 
conversation? 
. A. Yes, sir; because I might say "Yes" to that and 
it might mean anything. 

Q. You had other conversations with him, did you? 
A. I had one conversation with Mr. Cox, at the time 

I came to see Mr. Devlin with reference to putting- it in 
Mr. Devlin's hands. · 
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Q. When did you come to see Mr. Devlin at the 
time you just mentioned? 

A. I do not remember the exact date. 
Q. Can you tell us the month? 
A. No. I do not remember exactly-
Q. Can you tell us the year? 

The Court-Let him answer, Mr. Reher. 
Q. Can you tell us the year? 
A. May I look at this-

1 0 The Court-If there is anything to refresh 
your recollection about it, you may. 

The Witness-( After -examining papers.) It 
was some time after June eighth; exactly when 
I do not know. 

Q. Some time after the last date appearing upon 
that statement? 

A. Yes, sir. 
Q. You do not know when it was? 
A. No, sir; I do not know. 

20 Q. You want us to unde·rstand that when you came 
to see Mr. Devlin was the first time you talked with 
Mr. Cox about the relationship or the dissolution of 
Stone & Company? 

A. Yes, sir. 
Q. Did you know then, when you talked with Mr. 

· Devlin, that there had been a dissolution of the part-
nership? 

A. No. 
Q. From whom •did you find it out? 
A. I do not know it yet. I have never been notified.· 

a o Q. Did Mr. Devlin ever tell you that ther e had been 
a dissolution of the partnership? 

A. No. 
Q. Now, isn't it a fact that this case was on the list 

for trial at the May term of this court, in May of this 
year, and Mr. Devlin in the preparation of your case 
told you that we claimed that there had been a disso-
lution of the partnership, and he asked you to look in 
your files in your office in Newark to find whether or 
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not you had received a letter, because I had given him 
Hotice to produce the original letter, and he told you 
to look in your files, aHd you told Mr. Cobb to look? 

A. Mr. Cobb sa~d so yesterday. 
Q. You told him to look in the files. Didn't you 

know then that we claimed there had been a dissolution 
of this partnership? 

Mr. Devlin-Objected to. · How could any one 
answer that? 

The Court-I suppose the question is whether 10 
or not this witness did not know within the last 
few months that the defendants claimed there 
was a dissolution. 

Mr. Devlin-There is no argument about that. 
Mr. Reher-Let the witness answer. 1 

The Court-I suppose the witness ri1ay answer 
that question, whether he did not know a few 
months ago when he was advised by you that 
there was a claim of dissolution . . 

Mr. Devlin-If your Honor will permit me, 20 
that is not a proper question, because I did not 
know until this case was almost ready for trial 
that this question was · involved. I did not go 
into-

Mr. Reher-You knew it the last term. 
The Court-The question is whether the wit-

ness knew. He may answer that. Do you 
understand the question? · 

A. The question, as I understand it, is that you want 
to know whether I ever knew-

Q. No. You knew that the case was on the list for 80 
trial at the May Term of this year. 

A. Yes, sir. 
Q. You were then making preparations for trial be-

cause it looked as if the case would be ready for- trial 
shortly? · 

A. Yes, sir. 
Q. You were in communication with Mr. Devlin then 

about preparation of this case? 
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A. Yes, sir. 
Q. What did he tell you about the natu re of the de-

fense of Stone & Company or of these two boys? 
A. He told me at that time to see if I could find any 

letters or papers from Stone & Compan y and produce 
everything that there was. 

Q. Letters or papers about what? 
A. Any letters or papers we had in our possession, and 

also a statement of the account. 
Q. Letters or papers about what? 
A. Anything that we had in our possession. 
Q. Have you brought the entire file here ? 
A. We have brought everything we had . 
Q. Did he tell you what to look for partic ularly in the 

file? 
A . Subsequently he told us to see if we had a-
Q. Now-

The Court-Wait . 
The Witness-Subsequently he asked us to s~e 

-if we had a letter notifying u_s of the partnership 
dissolution, to ask Mr. Cobb if he ever received 
any such letter. 

Q. He told you in the meantime to look in your files, 
in what month? 

A: I do not know the month. 
Mr. Devlin - Now, I object. Thi s witness was 

brought here to lay the foundation to ask Mr. 
Cox a question. 

The Court-Well, if there is anything else 
which has not been developed I will permit it. 

Mr. Devlin-He has had his opportunity of 
cross-examination. 

The Court-I will permit it, Mr. Devlin. 
Mr. Devlin-I ask an exception. 
The Court-Yes. 

d.d ou Q. When you first got word, at . that time 1 Y 
get word from Mr. Devlin to look in your files? . es-

The Court-I think that was all gone mto Y 
terday, Mr. Reher. 

L eonard K. Cox-Direct. 

Mr. Heher-N o; I do not think so. 
The Court-Oh, yes, it was. 
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Mr. Heher-W ell, he has just made another 
statement , your Honor. 

The Court-Well, let us · get along. I as-
sume Mr. Devlin told his client whatever he 
knew. 

Leonard K. Cox resumes the stand. 
Direct examination continued, by Mr. Reher. 
Q. Mr. Cox, can you state the conversation , or when 

the conversation was which you had with Mr. Vander-
hoof after January 19, 1925? 

Mr. Devlin-Objected to unless now he uses 
the foundati on that he has built. He has laid his 
foundation and he has got to use it. The con-
versation that took place, if any, was after June 
eighth. 

The Court-No; he is not limited to that. He 
may contradict that. · 

Mr. Devlin-I do not think so. I think the 
only way this conversation can be of any value 
to him is for him to build on the foundation that 
he has laid with Mr. Vanderhoof. 

The Court-He is not bound by Mr. Vander-
hoof' s statement that he never had any conversa -
tion with thi s witness about a material question 
in this case prior to the time Vanderhoof said he 
had the conversation. 

Mr. Devlin-I ask an exception. 
The _Court-Yes. Go ahead. 

Q. Can you fix the time you had the conversation with 
Mr. Vanderhoof with reference to the delivery of flour 
to Stone & Company after January 19, 1925? 

Mr. Devlin-Objected to as immaterial. 
The Court-Objection overruled. 
Mr. Devlin-We ask an exception. 
The Court-Yes. Answer the question. 
( Last question read.) 
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A. No ; I cannot. 
Q. Do you recall having a conver sati on with Mr. 

Vanderhoof with reference to the deliver y of flour to 
I---Ierman Stone? 

Mr. Devlin-Objected to as incompetent, ir-
relevant and immaterial. 

The Court-Objection overruled . 
lVIr. Devlin-We ask an excepti on. 
The Court-Note an exception. 

10 A. It seem s to me that , since Mr. I-Ieher has refreshed 
my memory , that I called Newark on the phone one 
day to get the delivery of about three-qu art ers of a 
carload of Pillsbury 's Best in ninet y-eight s. 

· By the Court. 
Q. You are asked when, if you had any conversation, 

it was. 
A. Around May, 1925 . 
Q. Was it with Mr. Vanderhoof? 

20 A . With the Newark office. I would not say whether 
it was Mr. Vanderhoof. 

Q. You are asked whether you had a conversati,on 
with Mr. Vanderhoof. 

A. I cannot say. 
Mr. Devlin-I move to strike it out. 
The Court-Strike it out. 

By Mt. Reher. 
Q. Do you know whether or not it wa s with Mr. 

Cobb? 
3 J A. I cannot say. 

Q. You do not know who it was v.rithin the office? 
A. No. 
Q. Do you know whether or not it was with reference 

to the delivery of flour to Herman Stone ? 
_ Mr. Devlin-Objected to. 

The Court-Objection sustained. 
Mr. Reher-That · is all. 
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l\!Ir. Devlin-No questions. I want you to 
remain , Mr. Cox, because I may have to use yon 
as a witness myself. I cannot use you now. 

Joseph H . Stoney one of the defendants, sworn. 
Direct examination, by l\1r. I-Ieher. 
Q. l\Ir. Stone, you are the remaining defendant 111 

this case? 
A. Yes, sir. 
Q. You are engaged in what business in Trenton? ] C 
A. I a_m an officer in the Anthracite Manufacturing 

Company, on Brunswick Avenue. I have charge of the 
sales and am vice-president of the company. 

Q. You have charge of sales of coal? 
A. \Ve sell anthracite coal, bituminous, manufacture 

brickettes, handle charcoal, and the general fuel line. 
Q. You have been engaged in that business for how 

long? 
A. \Vell, I was taken in as a member of the firm only 

about six months ago. Prior to· that I had been a '.2 ) 
jobber. I was the Anthracite Manufacturing Com-
pany's distributor for their product. I had my own 
equipment and wei1t .around the stores and around the 
city of T renton and suburbs, and six months ago I wa s 
asked to join the firm and I turned my business into 
the compan y and to-day I hold the office .of vice-
president and have charge of sales in our whole general 
line, coal and brickettes . I have been in this kind of 
business for eleven years. 

Q. Do you recall you and your brother Herman 
going to the office of the Pillsbury Flour Mills Corn- . ;; 
pany in Newark? 

A. Yes, sir . About the latter part of October my 
brother, Herrnan-

Q. W hat year? 
A. 1924-my brother I---Ierrnan, who was then a 

salesman for the Commander Flour Company, stated 
to me that if he could handle flour outright he could 
make more money than he could if he sold flour-
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Mr. Devlin-Objected to. 
The Court-Objecti on sustained. 

Q. You had a talk with Mr. Vanderhoof in the New-
ark office? 

A. Yes, sir ; Herman and I went to Newark. 
Q. What was th e agr eement between you as to who 

would accept and endorse drafts to be forwa rded in the 
iuture for the shipment of flour? 

Mr. Devlin-Objected to as leading. 
The Court-Is there any disput e on that 

point? 
Mr . Reher-If counsel will admit the agree-

ment was at that time that Joseph Stone and 
I-Ierman Stone would accept the draft s in the 
future and the father, Samuel Stone , was to en-
dorse the draft s. 

The Court-My recollection of Mr. Cobb's 
testimony is that he said it did not matter whe-
ther they had one or more names , as long as 
they were paid. 

Mr. Reher-I am speaking with ref erence to 
the agreement. 

Q. Will you state what the agreement was with 
reference to who was to accept and endorse drafts to 
be forwarded in the future? 

Mr. Devlin-Objected to as leading. If he 
tells what was said and what was done this Court 
will tell what the agreement was. 

The Court- -He may answer the question. 
Mr. Devlin- · I ask an exception. 
The Court-Yes. 

A. Herman Stone and I called-
The Court-Answer the question. 
The Witness-Mr. Vanderhoof wanted to 

know on what basis we would have credit for 
this flour. He asked Herman Stone what he 
was worth and what I was worth and what 
Samuel H . Stone was worth-that is my father 
-and he said he would take it up with the 

Joseph H. Ston e-D irect. 127 

Credit Bureau of the Pillsbury Flour Mills Com-
pany and advise us later. A few days later we 
got a communication from the Pillsbury Flour 
Mills Company that they would accept our credit 
provided the three signatures appeared on all the 
dra fts, Herman M. Stone and J. H. Stone, as 
maker s of the draft , and Samuel Stone endorser 
on the back. And up until January 19, 1925, 
there were two or three cars came through that 
were ordered-
. Mr. Devlin-Objected to. 

The Court-That is not responsive. 
Q. Up until January 19, 1925, how many drafts 

came through for acceptance by Stone & Company? 
A. I am almost sure there were three. 

Mr. Devlin-Objected to , unles s he knows. 
The Court-The answer may stand. 

Q. And those drafts were drawn on Stone & Com-
pany? 

Mr . Devlin-Objected to as leading. 
The Court-He may answer it. 

A. "Stone & Company. H. M. Stone. J. H. Stone" 
on the right-hand corner of the bottom of those drafts, 
and on the reverse side Samuel H. Stone endorsed it. 
That was the understanding with the Pillsbury Flour 
Mills Company as the basis for credit. 

Q. Did you and your brother accept each one of 
those thr ee drafts? 

A. Yes, sir. 
Q. Your name and your brother's name appeared on 

each one of them? 
A. Yes, sir. 
Q. And your father endorsed each one? 
A. Yes, sir. 
Q. Those drafts were all paid , were they not? 
A. Yes, sir. 

Mr. Devlin-I object. These questions are 
frightfully leading. 

tn 

20 
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The Court-There is no dispute about that. 
The Witness-Yes, those drafts were paid. 

Q. They were all paid? 
A. Yes, sir. 
Q. Did you have any .active participation in the part-

nership whatever? . 
Mr. Devlin-Objected to as immatenal and 

irrelevant. 
The Court-How is it material? 
Mr. Reher-Well, it is not very important. 

Q. Did you ever receive anything in the way 0_f 

money or property from the company, from the busi-
ness? 

Mr. Devlin-Objected to as incompetent, im-
material and irrelevant. 

The Court-Objection sustained. . 
Q. Your brother conducted this flour busmess 

Trenton, along with you, up until what time? 
A. January 19, 1925. 
Q. What happened on January 19, 1925_? 
A. We had quite a-

The Court-What happened then? 
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The Witness-We dissolved partnersh ip. 
- Q. I show you a paper. Did you sign any paper at 

that time? 
A. I did. 
Q. What was that paper? 
A. A dissolution agreement. 

· Q. Of what? 
A. Of the partnership. 
Q. The partnership which existed between you and 

your brother ? 
A. Between Herman Stone and myself. 

. b gree-Q. I show you a paper purportmg to e an a 
ment under date of Jai1uary 19, 1925, bearing the name~ 
of Herman M. Stone and Joseph H. Stone, witnessec 
by Samuel Bernstein, and ask you to look at that paper 
and see if that is your signature on there. 

A. Yes, sir. 

Joseph H. Stone--Direct. 129 

Q. Is that the agreement of dissolution which you 
have just refe rred to? 

A. Yes, sir . 
Q. You and your brother, Herman, agreed to dis-

solve the partnership on that clay, is that right? 
A. Yes, sir. 

Mr. Devlin-Objected to as leading. 
The Court-I think the answer may stand. 

Q. Where was this agreement written, which you 
have just looked at? 10 

A. At Mr. Bernstein's office. Stone & Company had 
desk room with this man Bernstein. There was a desk 
in his office that we used to occupy as one desk up to 
the time of the partnership, and Mr. Bernstein had his 
insurance business in the same part of the office. 

Q. Did you have anything to do with the partner-
ship afte r the signing of that agreement? 

Mr. Devlin-Objected to as incompetent, 
irrelevant and immaterial. 

The Court-Objection sustained. 0 
Q. Did you do anything else with reference to the 

partner:ship after the signing of this agreement? 
Mr. Devlin-Objected to as incompetent, 

irre levant and immaterial. 
The Court- · I suppose it would be, Mr. Reher, 

unless it is brought to the notice of the plaintiff. 
Mr. Reher-I want to show what he did. 
The Court-I suppose unless it is brought to 

the attention of the plaintiff it is not material. 
Objection sustained. 

Q. Mr. Stone, did you give any notice, or cause to be 3 O 
given, any notice to the plaintiff, Pillsbury Flour Mills 
Company, with reference to the dissolution of the part-
nership on January nineteenth? 

Mr. Devlin-Objected to. 
The Court-He may answer that. 
Mr. Devlin-Exception. 

A. Yes, sir. 
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Mr. Devlin-My objection is to "Cause 
notice." It is his duty to give noti ce and not 
to "cause" it. 

The Court-It may stand. 
Mr. Devlin-I ask an exception. 
The Court-Yes. 

Q. What did you do in the way of giving notice to 
the Pillsbury Flour Mills Company with regard to the 
dissolution of the partnership? 

l O A. I was present when this letter was wri tten by my 
brother Herman on his typewriter; I was present in 
Mr. Bernstein's office. 

Q. You have seen that letter before, mark ed Exhibit 
D-1? 

A. Yes, sir. I was present when this letter was 
typewritten by my brother. 

Q. That is a copy of the letter? 
A. May I read it, to be absolutely sure? 
Q. Yes. 

20 A. (After examining paper.) That is the letter. 
Q. Were you present when that lefter was written? 
A. Yes, sir. 
Q. Who wrote it? 
A. Herman. 
Q. On what date? 
A. January twenty-second, I believe. 
Q. The date that it bears? 
A. Yes, sir; three days later. 
Q. What did Herman do with the letter, if you know? 
A. My car was parked on State street. Th~ Hunt 

O Building is right to the rear of the Post Office. My 
car was parked on East State street, and we walked out 
of the office and I went to get my car and he went to 
the Post Office and mailed it. 

Mr. Devlin-I move to strike that out. 

By the Court: 
Q. Did you see him n1ail it? 
A. Yes, sir. 
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Q. You saw him put it in the box? 
A. Absolutely. I was with him. 

By Mr. R eher : 
Q. You went with him to the Post Office? 
A ,r . 

• 1. es, sir. 
Q. He had other mail beside this. 
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Q. And he put this letter in among the other mail? 
A. Yes, sir. 
Q. And it all in the Post Office at one time? ] 0 
A. Yes_. sir. 

Mr. Devlin-Objected to as leading. 
The Court-Yes, that is leading . 

Q. Do you know whether or not that letter was re-
turned from the Pillsbury Flour Mills Company? 

A. I do not know whether it was returned. It was 
sent. 

Q. You say that the envelope was addressed how? 
A. "P illsbury Flour Mills Company, Newark, N. J." 
Q. At this address that is given here? 20 
A. I presume so; yes, sir. 

1\/Ir . Devlin--Mr. Heber may as well testify 
in this case himself. 

The Court-Ask the questions in a manner 
that is proper and let the witness' testify. 

Q. Mr. Stone, are you sure that this letter here is 
a copy of the one that was sent? 

Mr. Devlin-Objected to . 
The Court-I think the witness has already 

testified what he knew about it. 
Q. Mr . Stone, did you accept any drafts drawn by 30 

Pillsbury Flour Mills Company after January 19, 1925? 
Mr. Devlin-Objected to as leading. 

A. No, sir. 
The Court-Do not answer when there is an 

objection. Objection overruled. 
Mr. Devlin-I ask an exception. 
The Witness-May I answer it? 

Q. Yes. 
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A. No, sir ; I never endorsed a-
Q. No. Did you accept any draft with Herman 

Stone, on behalf of Stone and Company? 
A. No, sir. 
Q. You say that there were three drafts which came 

through for acceptance prior to January 19, 1925? 
A. Yes, sir. 
Q. Do you know how many drafts came through for 

acceptance after that date? 
A. I do not know. I hadn't anything to do with the 

company after that date. 
Q. I show you two drafts which are here and have 

been offered in evidence, one marked Exhib it D-2 and 
the other Exhibit D-3) one dated May 21, 1925, and the 
other June 8, 192 5, and ask you if you have seen either 
one of those drafts before. 

A. ( After examining papers.) I never seen those. 
Q. Does your name appear on either one of them? 

The Court-They speak for them selves. 
Mr. Reher-All right. 

Q. Now, Mr. Stone, calling your attenti on to the 
two last items on this account, upon this statement of 
;ccount, and calling your attention to the testimony of 
Mr. Cobb that it appears to him from thi s statement 
that these two last items, one for the sum of $378 and 

the other $189, were ordered on December 3, 1924, from 
the Pillsbury Flour Mills Company, what have you to 
say as to that? 

A. Up until January-
The Court-No. 

•; ., Q. Well, were those two items ordered from the 
u 

I Pillsbury Flour Mills Company on December 3, 1924, 
while you were a member of partnership? 

A. I do not recall an order of this kind. 
Q. Would you say there was any order of that kind 

on December 3, 1924? 
Mr. Devlin-Objected to. 
The Court-He says he does not recall it. 

That is his answer, I suppose. 
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Q. If there had been an order of that kind on De-
cember 3, 1924, would you have known about it? 

A. I would. 
Mr . Devlin-Wait. Objected to. That 1s 

supposing a condition that does not exist. 
Th e Court-I suppose, in effect, the answer is 

that he had knowledge of the orders given. It 
may stan d. 

Q. Diel you have knowledge of all orders given for 
flour from the Pillsbury Flour Mills Company? 10 

A. Yes, sir. 
Q. Ancl you say you do not know anything about 

these two i terns here? 
A Everything that was-

The Court-Answer the question. 
The Witness-I do not recall anything-

"12/3/2 4-" May I add this? 
The Court-No. Do not add anything. 

Q. You cannot recall anything about these two? 
A. \Vell, everything that was bought- 20 

The Court-Answer the question. 
The Witness-Not this particular one. 

Q. You cannot recall either one of those two? 
The Court--W ell, he said he did not. 

A. No, I do not recall anything about this order. 
Q. Vv ere you a member of the partnership on De-

cember 3, 1924? 
A. Yes, sir. 

Mr. Heher-I think that is all. 
(At 12 :30 o'clock in the afternoon a recess 

was taken until 2 :00 o'clock in the afternoon.) 30 

Q. I do not know whether I asked you this question 
or not this morning. Referring to the letter which you 
say was mailed to Pillsbury Flour Mills Company by 
Stone & Company, under elate of January 22, 1925. 
Exhibit D-1) by whom was it signed? 

A. H. l\!I. Stone. 
Q. \Vhere did he sign? 
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A. Underneath "Stone & Company." 
Q. The word "By" is there, underneath "Stone & 

Company?" 
A. Yes, sir. 
Q. Where did he sign the reference to the word 

"B ?" y. 
A. Right alongside of the "By," underneat h, "H. M. 

Stone." 
Q. Did you see him sign it? 

1 0 A. Yes, sir. 

Cross-examination, by Mr. Devlin. 
Q. How old are you? 
A. Thirty-five. . 
Q. Where have you lived all your life? 
A. I have lived in Trenton for about twenty-nine 

years. 
Q. When did you leave school? 
A. When I was about twenty years old. 

20 'Q. What school did you go to? 
A. I graduated at Trenton High School and went 

three years to Rutgers College, and I took an engineer-
ing course there. _ 

Q. How old were you when you came out of college? 
A. About twenty years old. 
Q. What occupation did you follow? 
A. At the time I left school my father '"'as in the 

hotel business and I helped him temporarily. 
Q. \i\!here was he in the hotel business? 
A. On Perry street, Trenton, and-

:J O Q. Do you mean the saloon business? 
A. Yes, sir; but it was temporarily until I found 

some business to go into. 
Q. How long did you help your father in the saloon 

business? 
A. From 1912 to 1915. 
Q. Then what did you go into? 
A. I went into this business. 
Q. What business? 
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A. I was handling coke. I bought out the Burke 
Coke Company in 1915. 

Q. How long did you remain in that business? 
A. I sold-I sold coke in 1915 until 1918 when the ' Anthracite Manufacturing Company on Brunswick ave-

nue started up their plant. Then I became its distributor 
for this terr itory. 

Q. How long did you remain in that business? 
A. I am still at it. 
Q. You had quite some business experience, then? 
A. Oh, _yes. . 

. Q. And you remained at that business until you went 
111 with your brother into this flour business? 

_A. No. I was still running my own business while 
th's flour business was going on. 

~- And you joined your brother, while running that 
busmess, in this flour business ? 

10 

A. Yes, sir; independently of my other business. 
. Q. Unt il the date of January nineteenth. By this 

di:solution of partnership that you signed did you re- O 
ceive any money from your brother? 

A. Absolutely not. 
Q. Nothing? 
A. Nothing. 
Q. And your brother was to assume all the debts 

and obligations? 
A. Yes, sir. 
Q. That is right? 
A. Absolutely. 
Q. And he was to get the benefit of all the debts that 

Were owing to the business ? 
A. Yes. 
Q. In other words you handed him the business? 
A. Yes. ' 

h Q. He was to get all the income and to meet all 
t. e bills and he was to take over the whole thing and 
}OU -were to get nothing? 

A. Yes, sir. 

31 
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Q. When you joined with your broth er, or went 
over with your brother to see Mr. Vand erhoof, your 
brother had nothing but some money in bank, you say? 

A. Yes, sir. 
Q. He had no real estate, did he? 
A. No. 
Q. You told Mr. Vanderhoof that, or your brother 

did in your presence? 
A. Yes. 
Q. And you had your brother make a list of what 

property you owned, is that right? 
A. Yes. 
Q. Were you present when that list was made? 
A. I am pretty sure I was; yes, sir. 
Q. And the real estate valuation you gave as owning 

1007 Greenwood avenue, at that time worth $12,000 
and a mortgage of $4,500-

Mr. Reher-I object. The same question 
arises again about the use of this stat ement. The 
question is whether or not there was a dissolu-
tion and whether notice was o-iven to the Pills-

t:> 

bury Flour Mills Company. 
Mr. Devlin-I think this is part of the con-

versation that took place in the making of this 
agreement with Vanderhoof's company. 

The Court-I think it is not material, as I 
see it, Mr. Devlin. 

Mr. Devlin-And a further reason is that 
this man now has testified that he apparently 
handed over this entire partnership to his brother 
by this act of dissolution and I think that makes 
it material in that respect; that under this initial 
partnership and initial arrangement with Pills-
bury Flour Mills Company that this man's finan-
cial standing was the main factor in the line of 
credit being granted, and he takes and hands 
over the p-artnership, knowing that it was on 
his credit this thing was done, and not taking 
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any steps himself to see he was free of the 
liability arising to him- I think it is material. 

The Court-I think not. Objection sustained. 
Mr. Devlin-I ask an exception to that ruling. 

Q. Now, did you give or have your brother give 
for you the approximate value of property that you 
owned at $14,000? 

Mr. Reher-That is objected to for the same 
reason. 

The Court-I think that is in the same ruling. 1 J 
Objection sustained. 
· Mr. Devlin-I ask an exception to that ruling. 

Q. Diel you see the statement before your brother 
signed it? 

Mr. Reher-I object to that for the same 
reason. 

T he Court-He may state that. 
A. Yes, I did. 
Q. And you really helped him make it up, didn't you? 
A. Yes. 20 
Q. Your father also gave a statement of his assets? 
A. Yes. 
Q. Were you present? 
A. Yes, sir . 
Q . .And the statement of tho se assets showed an ap-

proximate value of $75,000? 
Mr. Reher-I object to that question for the 

same reason. 
T he Court-Objection sustained. 
Mr. Devlin-I ask an exception. Now, your 

Ho nor, again I will offer these two statements 8 i 

in evidence-given to Vanderhoof at that time. 
1\!Ir. Reher-I object to that. 
T he Court-Objection sustained. 
Mr. Devlin-May I have these . marked for 

identification? The statement of Joseph H. 
Stone. 
( Marked P-4 for identification.) 
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Mr. Devlin-And the statement of Samuel H. 
Stone ( marked P-5 for identification .) . 

Mr. Devlin-And I ask an exception to the 
refusal to admit them? 

The Court-Yes. 
Q. And these articles of dissolution, who drew them? 
A. My brother. 
Q. Alone? 
A. Yes, sir; he said he could get a. copy from some 

legal manual and draw up a regular form. 
Q. Have you a copy of this? 
A. Yes, sir. 
Q. I-1ave you got it with you? 
A. I have it home, in my safe. 
Q. Y ou did not bring it with you? 
A. No, sir. Mr. Reher had one copy and I did not 

think it was necessary to have it. I can get it for you 
in ten minutes. 

Q. That is all right. Who was the witnes s to that? 
A. Carl Bernstein, a notary public. 
Q. Why did you have him as a witness? 
A. As I stated this morning, he has an office- In 

other words , we had a desk-
Q. No. Answer the question. Why did you have 

him as a witness? 
· · · ffice A. Because he was a neighbor in the adJom mg 0 

and he was handy. 
Q. Was that the only _reason ? 
A. Yes. 
Q. I~ he here? 
A. Yes, sir. 
Q. Did you have any talk with your brothe r before 

this dissolution agreement was drawn up? 
A. Sure, we had a conversation. We had an argu-

ment. 
Q. You had an argument? 
A. Yes, sir. 
·Q. Do you mean you were on bad terms? 

. ? Is that it. 
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A. Yes, sir , over the way he conducted the business . 
Q. Are you on bad terms yet? 
A. No ; we are brothers, and time has smoothed 

that over. 
Q. He has not sat at the table with you in this case. 

Has that any significance? 
A. No ; not that I know of . 
Q. Are you still on bad terms? 
A. No. I haven't the same feeling toward him now 

that I had previous. 
Q. Is ·there any significance in the fact that he does 

not sit at this table with you or with your counsel? 
A. Not that I know of. Mr. Reher called me to the 

table. 
Q. I notice he has not sat here with you? 
A. No ; he has not. 
Q. You, then, had your brother get up this letter? 
A. Yes, sir. 
Q. Just keep that letter in your hand and look at it. 

Now, looking at that, when you made this diss olution 
of partnership you knew, didn't you, that you were 
likely to be questioned about the liabilities of this busi-
ness? 

A. Yes. There was one outstanding draft-
Q. Answer that question please. You knew at that 

time that you were the only one of the two brothers 
that had property likely to answer for these liabilities, 
didn't you? 

A. Yes, sir. 
Q. You knew that, didn't you? 
A. Yes, sir. 
Q. Now, knowing that, why didn't you, before you 

agreed to this dissolution, have your creditors notified 
and arrangements made with them so that you would 
be safe when the dissolution of the partnership hap-
penerI? 

A. I made them afterwards, after this dissolution. 
Q. I know that, but I am asking why you didn't do 

it before. 

10 

20 

80 
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A. The argument came up on the afte rnoon of this 
day, the nineteenth, and then · and there , after a wordy 
conversation, a wordy argument, then and there we de-
cided to dissolve. 

Q. And you had that argument about the way your 
brother was running the business? 

A. Yes , sir. 
Q. He was not running the busine ss, in your judg-

ment , to the best interests of both of you , was he? 
l d A. That is right. 

Q. And you being a man of property and he not being 
a man of property, you felt that you were being unduly 
endangered, isn't that true? 

A. Yes, sir. 
Q. Now, knowing that, before you agree d to dissolve, 

why didn't you have some meeting and arran gement with 
your creditors so as to make your propert y safe from 
their claims? 

A. The arrangements were made afterw ard . 
'.2 J Q. I am asking you why you did not do it before. 

A. Well, it was drawn the same clay of the argument. 
Q. By that dissolution you hand over all the property 

to your brother, in that paper, that is right , isn't it? 
A. Yes. 
Q. You took whatever rights you had in the partner-

ship property and handed them over to your brother? 
A. Yes, sir. 
Q. And then you say that you made the ar rangements 

about the creditors afterward? 
A. Yes, a clay or two later. 
Q. Now, I am asking why you did not make the ar-

rangements before you handed over all the property of 
the partnership to your brother. 

A. Well , it did not make any difference in my mind 

whether it was made before or immediately af ter. 
Q. Is that your best answer to that question ? 
A. Yes. 
Q. And you ~re a man who has had thr ee years of 

college education? 
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A. I never had any partner s'hip experience before. 
Q. You knew that when you went to Newark that 

Mr. Vanderhoof and the other gentleman questioned 
your property interests before they would agree to give 
you a line of credit, didn't you? 

A. Yes, sir. 
Q. And you knew the effect of that inquiry was that 

these gentlemen expected to hold your property responsi-
ble for any leaks that might occur? 

A. Not necessarily. _ l {\ 
Q. Vv ell, did you or did you not know it? 
A. In the case of-
Q. Answer the question Yes or No. 
A. In the case of the Pillsbury Flour Mills Com-

pany-
T he Court-Just answer the question. 
( Previous question read, as follows: 
"Q. And you knew the effect of that inq uiry 

was that these gentlemen expected to hold your 
property responsible for any leaks that might 0 

occur?") 
T he Witness-Well, we were going to-
T he Court-Just answer the question. 
T he Witness-Yes; it would have some effect. 

Q. And, knowing that, do you want this court to 
understand that you first handed over all your right in 
the partnership and then arranged about the creditors 
afterward ? Is that true? 

A. Yes, sir. 
Q. Now, taking up this letter, who signed that letter? 
A. H . M. Stone. Herman M. Stone. 
Q. T hat is your brother? 
A. Yes, sir. 
Q. You did not sign it? 
A. No, sir . 
Q. You are sure about that? 
A. Ab_solutely. 
Q. W hen it was signed what time of day did you take 

it, or your brother take it , to the mail? 

·•o ,_) 
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A. It was between half past five and six. 
Q. Where was your office at that time? 
A. The office of the Flour Company was at 219 East 

Hanover Street, in the Hunt Building. 
Q. And when you left the office who brought it to the 

mail office ? 
A. H. M. Stone, my brother. 
Q. Did he bring it alone ? 
A. He had it in his pocket together with two or three 

1 t other letter s. 
Q. Did he go alone? 
A. o; he was with me. 
Q. With you? 
A. Yes, sir. 
Q. Where did he mail it? 
A. At the Post Office. 
Q. Were you with him? 
A. Yes, sir. 
Q. Was there any mail box between you and the 

:? O Post Office? 
A. Not that I know of. 
Q. I suppose in your business experience you have 

mailed a good deal of communications, haven 't you? 
A. Yes, sir. 
Q. Did you consider the letter that you were mailing 

then , that evening, of any importance? 
A. Yes. 
Q. You considered it a very important letter, didn't 

you? 
A. Well, it was important; yes, sir. 

~:. ,) Q. You considered that was the letter that was to 
free you from any future liability on any obligations 
that might arise in this business? 

A. Respecting the Pillsbury Flour Mills Company. 
Q. \J,./ ell, it is the Pillsbury Flour Mills Company we 

are talking about. You ma:iled it to them. You con-
sidered the letter was so important that it was to free 
you from any future liability that might arise from that 
Stone & Company business? 
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Mr. Reher-I object to the question. It 1s 
immaterial what he thought. 

The Court-I think he may answer that. 
A. That together with the fact that I had to sign 

the voucher- These drafts had to be signed by both. 
Q. We will come to that later. 
A. Yes, I considered it important. 
Q. And you felt they ought to get it? 
A. Yes. 
Q. Then why didn't you register it? l C 
A. We_ll, I don't know why. 
Q. And yet you have sent out mail for many years. 

You are now thirty-five years old? 
A. Yes, sir. 
Q. And you have been a business man since 1915? 
A. Yes, sir. 
Q. And you want this Court to understand . that you 

allowed an important letter like that, that meant so 
much to you, to go out without having the proof positive 
by registering it that it got to the person to whom it 2:) 
was directed, is that right? 

Mr. Reher-I object. This is a lot of repeti-
tion of the same thing. 

The Court-I suppose he has said what he 
did, and I imagine the consequences are a matter 
for argumen t. 

Mr . Devlin-Do you overrule it? 
The Court-Yes. 
Mr . Devlin-I will ask an exception. 

Q. At the time you dissolved this partnership what 
Were the debts of the partnership if you know? ,

1
;, 

'I' A. There was an outstanding note to the Hanover ' 
rust Company for $2,750, with H. M. Stone and my-

self as makers and Samuel H. Stone as endorser. 
Q. \Vhat were the liabilities? A . 

· The $2,750 note to the I-Ianover Trust Company. 
Q. What else? 

WA. ~he current account in the Anch9r Warehouse. 
e paid them every month. There was a small insur-
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ance bill on flour . that we kept in storage , and there 
was a draft due in two or three days fro m this date 
of the dissolution. 

Q. What else? 
A. That was all. 
Q. vVhat was the account in the Anchor Warehouse? 
A. It ran so much a barrel; we paid ten cents a bar-

rel· I think it would be about twenty or twenty-five 
' dollars. 
Q. What was the amount of the insuran ce? 
A. We had the stock of flour insured. 
Q. 
A. 
Q. 

What was the amount ? 
About seventy -five or eighty dollar s. 
vVho was the person that trusted you 

insurance? 
A. The Provident Insurance Company. 

with the 

Q. Who else did you owe to? . 
A. The insurance and the warehouse and the note 111 

the bank and one car, a draft due in two or three days 
from then. That was all. 

Q. Who did you send that notice to? 
A. Which notice? 
Q. That is there (indicating) . Who did you seDd 

that to? 
A. Just to the Pillsbury Flour Mills Company. 
Q. vVhy not to the others? 
A. I went personally to the others. 
Q. You did? 
A. Yes, sir. 
Q. Who did you see? 
A. I saw Mr. Connolly, the treasurer of the Hanover Jo Trust Company, and explained the circumstan ces. 
Q. Who did you see in the insurance company? 
A. Mr. Bernstein. . d' 
Q. He was the man who signed the partn ership is-

solution, was he? 
A. Yes, sir. It all took place in his office. 
Q. Who did you see in the Anchor Wareh ouse? 
A. Mr. Cox. 
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l . ? Q. Do you remember what date you saw 11m on. 
A. Mr. Cox? 
Q. Yes. 
A. A day or two after the dissolution; either the 

twentieth or the twenty-first. 
Q. Before or after the notice went out that you_£ 

brother sent? 
A. Afte r the notice. 
Q. How long had .you been doing business before 

you dissolved ? l 0 
A. Do you mean the flour business? 
Q. Yes. 
A. Two and a half months; from the first of No-

vember until January nineteenth. 
Q. And your trade name was Stone & Company, 

wasn't it ? 
A. We traded under that name. 
Q. Was it registered in the county clerk's office? 
A. No, sir; not that I know of. 
Q. Diel you know that it was a crime in New Jersey ~O 

for individuals to do business under a firm name with-
out registering it in the county clerk's office of this 
county? 

Mr. Reher-That is objected to. He should 
be asked what he did. It is not a question of 
whether or not he knew it was a crime. 

The Court-I think he may answer this. 
A. No ; I did not know it was a crime . I assumed 

that-
Q. You have answered the question. Why didn't 

you advertise on January 19, 1925, that Herman Stone 30 
and Joseph · Stone, trading under the name of Stone & 
Company, had dissolved partnership and that Herman 
Stone assumed all the liabilities? 

Mr. Reher-That question is objected to for 
th is reason: it was not necessary to advertise 
in the ne~spaper or anywhere else in so far as 
the Pillsbury Flour Mills Company was con-
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cerned. All he was required to do was to give 
them notice, and the question is immaterial. 

The Court-Yes. However, I think he may 
answer the question. 

A. I did not think it was necessary, because all the 
creditors, three or four, all the creditors were notified 
either by letter or personally. 

Q. And you did not think it necessary? 
A. No, sir. 

10 Q. Did you consult any lawyer? 
A. I did not. 
Q. Did you consult any lawyer as to how you could 

dissolve th is partnership with reasonable safety to you 
and your property? 

A. I wish I had. 
Q. I did not ask you that. Please answer yes or no. 
A . No; I did not. 
Q. And yet you had been a business man for about 

seven or eight years, had you? 
20 Mr. Reher-He said that. 

Q. Do you know how much money was owing to 
Pillsbury Flour Mills Company at that time ? 

A. At the time of the _dissolution? 
Q. Yes. 
A. For one car. It ran at that time eighte en hundred 

dollars or so. 
Mr. Devlin-That is all. 

Redirect examination, by Mr. Reher. 
Q. Was that car paid for afterward, Mr. Stone; 

30 car you have just mentioned, amounting to about 
eighteen hundred dollars? 

A. Yes, sir. 
Q. It was paid in full afterward? 
A. Yes , sir; a cople of days af ter the nineteenth. 
Q. Did you know that your brother Herm an made 

a trip to· Florida at the time that he has testified to? 
,A. Yes, sir. 
Q. And was down there for some time? 
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A. Yes. 
Q. Do you know what part of Florida he was in-

Mr. Devlin-Objected to. 
The Court-I do not think it is material. 
Mr. Reher-Counsel seemed to doubt the fact 

that he was in Florida. 
The Court-I do not think it is material. · 

Q. At the time this agreement of dissolution was 
signed, on January 19, 1925, this draft amounting to 
about eighteen hundred dollars was the only item unpaid 10 
of the Pillsbur y Flour Mills Company at that time, was 
it not? 

A y . • . es, sir. 
Q. And that is the one you say was paid afterward? 
A. Yes, sir. 
Q. Referring to these two items upon the statemen t 

of account under date of December 3d, Mr. Cobb says 
he thinks 1924, the last two items on this statement, did 
you sign any written contract for the delivery of those 
two orders? 2 0 

Mr. Devlin-Objected to as incompetent, irrele-
vant and immaterial. 

T he Court-I do not suppose it is redirect ex-
amination. I think you went over that. 

Mr. Reher-Yes. Well, I guess we did. 

Carl Bernstein) sworn for the defendants. 
Direct examination, by Mr. Reher. 
Q. What is your business? 
A. Insurance. 
Q. In T renton? 3 0 
A. Yes, sir. 
Q. Where at? 
A. 219 East Hanover Street. 
Q. Is that the Hunt Building? 
A. Yes, sir . 
Q. You have an office there about how long? 
A. Five years. 
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Q. Did you engage in the real estate and insurance 
business? 

A. Just insurance. 
Q. Fire insurance? 
A. All forms. 
Q. Do you know Herman and Joseph Ston e, the de-

fendants? 
A. Yes, sir. 
Q. Do you recall seeing both of them about January 

10 twenty-second last year, 1925, in your office or in their 
office? 

A. Yes, sir. 
Q. Which did you see them in? 
A. It was a portion of a suite I occupied. Th ey rented 

office space from me. 
Q. They rented office space from you at that time in 

the Hunt Building? 
A. Yes, sir. 
Q. Were you all 111 the same office or were they in 

20 an adjoining office? 
A. No; they were in their office, in an adjoining 

office. 
Q. Did they sub-let from you? 
A. Yes, sir. 
Q. They were there up to January, conduct ing a flour 

business? 
A. Yes, sir. 
Q. And !-Ierman Stone was there all the time in the 

office or in and out of the office, conducting thi s business? 
A. Yes, sir. 
Q. Now, I show you this copy of a letter with the 

headino- "Stone & Company '' addressed to Pillsbury 
t:,' ' 

Flour Mills Company, ui1der date of Januar y 22, 192:i, 
marked Exhibit D-1, and ask you if you saw the original 

30 

of that letter at that time? 
A. I did. 
Q. Did you see the letter written? . 

Mr. De'vlin-Object~d to. What is the materi-
ality of it? 
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The Court-How is it material? 
Mr. Reher-The plaintiff takes the position in 

this case that the letter was never written and 
never sent, and never received. 

Mr. Devlin-Even if we do, how does this 
help any? 

Mr. Reher-This is corroboration of the testi-
mony offered by the defendants that this letter 
\Yas actually prepared at the time the defendants 
say. 

Th e Court-I think he may answer this. 
Mr . Devlin-Will you hear me? 
The Court-Yes. 
Mr. Devlin-There is no objection to his tes-

tify ing the letter was written, but the evidence 
is that these two men mailed it themselves. 

T he Court-I think he may answer this. 
Mr. Devlin-I ask an exception. 
T he Court-Yes. 

Q. Did you see this letter written? 
A. I did. 
Q. \Vho wrote the letter? 
A. Herrt1an Stone. 
Q. Did he operate the typewriter himself? 
A. He did. 
Q. Did you see him sign the letter? 
A. ::-Jo; I can not say I did. 
Q. Did you see him put the letter in the envelope? 
A. Yes, sir. 

10 

Q. Well, which one did it? 
A. Herman. 
Q. Did you see him take the letter out of the office? :~ () 
A. I was walking with him when he mailed it. 

. Q. That is, after putting it in the envelope he took 
it out to be mailed-

Mr. Devlin-Objected to as leading. 
The Court-Yes. That is leading. 

Q. \i\There did he walk to? 
A. 'r o the Post Office. 
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Q. Now, calling your attention to this agreement of 
dissolution dated January 19, 1925, with the signatures 
of Herman M. Stone and Joseph H. Stone , I ask you 
if you witnessed their signatures? 

A. I did. 
Q. Is that your signature on there? 
A. Yes, sir . 
Q. As the witness to their signatures? 
A. Yes, sir. 

10 Q. You signed it at the time? 

20 

A. 
Q. 
A. 
Q. 
A. 
Q. 

A. 

Q. 

I signed it right after they signed it. 
Who prepared this agreement? 
Herman Stone. 
Did he prepare it in the office? 
He did. 
Diel he use the typewriter? 

Mr. Devlin-Objected to. 
He did. 

Mr. Devlin-It is leading and immaterial. 
The Court-Yes. 

Was this agreement prepared in your presence? 
Mr. Devlin-Objected to. 
The Court-He may answer. 

A. It was. 
Q. Written by whom? 
A. Herman Stone. 
Q. How long afterward was it signed? 
A. About fifteen or twenty minutes afte r it was 

written. 
Q. Did the Stone brothers leave the office before it 

3 0 was signed? 
A. No, sir. 
Q. Those signatures or names appearing on there, 

of Joseph Stone and Herman Stone, were they written 
by each one respectively? 

A. Yes, sir. 
Q. You were a Notary · Public at that time , were you 

not? 
A. I was. 

Mr. Reher-Cross-examine. 

Carl Bernstein-Cross. 

Cross-examination, by Mr. Devlin . 
Q. What is your business? 
A. Insurance. 
Q. General insurance? 
A. Yes, sir . 
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Q. I notice you have got a notarial seal on there. 
Why is that there? 

A. So they could read my signature . It is unread-
able as it is, and by using the seal they could tell whose 
name it was. 10 

Q. Is. that the only reason? 
A. Yes, sir. 
Q. I agree with you on that. I could not read it. 

Then you put the notarial seal on so they could rec1.d it? 
A. Yes, sir. 
Q. What is there about this letter that you have 

testified to here that you see to particularly remember? 
Why is it you remember it? I think its date is January 
22, 1925. What is there about this that causes you 
to remember this letter? 2 O 

A. I heard the argument, what was going on, and 
they decided in my presence that they were to dissolve 
and that they were going to write this letter, and the 
letter was given to me to read and see what I thought 
of it. 

The Court-When the dissolution was effect-
ed ? 

T he Witness-After. 
Q. But d1'dn't tl1e t b f th c1· argumen go on e ore e is-

solution? 
A. The same day. 30 
Q. Then do vou know what date this dissolution was 

written on? ., 
A. January nineteenth. 
Q. Why is it you remember that? 
A. I kept a record of it. 
Q. Where? 
A. When I witness or take any affidavits I keep a 

record in my office. 
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Q. Have you got that record with you? 
A. No, sir; they were all destroyed by fire in our 

office on January second of this year. 
Q. Did you lose your records in this case too? 
A. Why, the fire must have lost them ; I didn't 

personally. 
Q. After losing your records-you lost them this 

year, a year after? 
A. January second. 

1 O Q. Then you have not had a chance to consult them 
since this thing? 

A. No. 
Q. Then how 1s 1t you remember thi s date? 
A: I rem.ember it practically the same · as any of the 

ethers remember it. 
Q. Y-ou do a lot of work as a notary, don't you? 
A. I do. 
Q. And you do, I suppose, a fair insuranc e business; 

is that right? 
20 A. Yes, sir. 

Q. What is there about this date, the nineteenth of 
January, that makes it stand out so prominentl y to you 
that you remember this thing? 

A. Because there was an insurance bill due me and 
I requested that I be paid on that day. 

Q. The nineteenth? 
A. Of January. 
Q. What was there particularly about this bill, or any 

other bill, that impressed you about this date ? 
A. That is the only bill they owed me at that time. 

80 Q~ What about the date when you demanded the 
payment? What is there that impressed . the elate on 
your mind when you demanded the payment ? 

A. The date the dissolution was made up. 
Q. How did you get the date of the dissolut ion when 

you lost your records? 
A. I did not say that I lost all of my insur ance rec-

crds in the office. I say a portion of our records were 
destroyed. 
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Q. Was the portion relating to this transaction de-
stroyed? 

A. The portion relating to these other transactions 
that were in my desk. 

Q. Relating to what? 
A. To the notarial book that I kept a record of. 
Q. Wa s that in your desk? · 
A. Yes, sir. 
Q. Have you got it here with you? 
A. No. It was destroyed by fire. 10 
Q. You haven't got the date since last January? 
A. No, but I have the ledger record of the insurance 

. when it was paid. 
Q. \Vhen did you consult that? 
A. The same day it was drawn up and I opened the 

ledger. 
Q. Ha ve you consulted it since then? 
A. I have, yes. 
Q. When? 
A. May of this year, when I was to come here. 20 
Q. For what purpose did you consult it? 
A. I was asked to be here as a witness to testify that 

] witnessed the dissolution papers. 
Q. H ow is it you remember the letter? 
A. I remember the time I was with them when they 

mailed the letter. · 
Q. You walked with them but you did not go to the 

Post Office with them? 
A. I did. 
Q. Did you go inside? 
A. I did. 30 
Q. Did you hear Herman and Joseph Stone testify? 
A. I did. 
Q. You heard them testify that they alone were 

together? 
lVIr. Reher-They did not say there were 

alone. 
The Court-I think it is not a proper inquiry 

anyway. I do not think it is a proper form of 
question. 
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Mr. Devlin-I will ask an exception to that. 
I have not asked his opinion on their testimony. 
I would not do that. 

The Court-Note an exception. 
Q. How do you remember the twenty-second ? Now, 

you remember the nineteenth. You did not witness the 
letter, did you? 

A. I do not say I remember the twenty- second. I 
remember it was several days. I could not say whether 

10 it was the twenty-second or twenty-third or twenty-
first. 

Q. Could you tell what day of the week it was? 
A. I could not. 
Q. Could you tell what day of the week the nineteenth 

was? 
A. I could not. 
Q. Who has talked to you about this case, if any-

body? 
A. No one. 

20 Q. No one has talked to you about it? 
A. No, sir. 
Q. Has any one told you what you were expected to 

testify to when you got up here ? 
A. No, sir. 
Q. As you walked to the po_st office with these men 

what did you talk about? 
A. Nothing. 
Q. Had you any business in the post office? 
A. Yes, sir. Mr. Joseph Stone was taking me home, 

and he asked me to walk over with him and he would 
co take me home in his car. 

Q. He did not ask you over for the purpose of mak-
ing you a witness, did he? 

A. No, sir. 
Q. When were you paid the insurance bill they owed 

you, the date the dissolution agreement was drawn? 
A. I think it was. on that day or a day or so late:; 

I could not remember offhand. I have the record in 

the office. 
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Mr. Devlin-That is all. 
Mr. Reher-I offer in evidence the agreement 

of dissolution, under date of January 19, 1925 . • 
(M arked Exhibit D-1.) 
Mr. Reher-This letter, headed "Stone & 

Company,"' addressed to Pillsbury Flour Mills 
Company, under date of January 22, 1925. 

Mr. Devlin-I will object to that letter and 
state my reasons more fully later, but I object 
to the letter because it is not a p-roper notice of 10 
dissolution. 

The Court-Objection overruled. 
Mr. Devlin-I will not ask the Court to rule 

on that until later. 
The Court-The letter will be admitted. 
Mr. Devlin-Subject to the Court's later rul-

ing, if it cares to reverse itself? 
The Court-Well, subject to any ruling on 

any motion you may make. 
Mr. Devlin-That is what I mean. 20 
(Letter referred to is marked Exhibit D-2) 
Mr. Heher-N ow I offer for identification this 

card, under date of January 21, 1925, referred 
to in the testimony of Mr. Ringkamp. 

Mr. Devlin-I object to that. 
The Court-Objection sustained. 
Mr. Heher-J ust mark that for identification. 
( Card referred to is marked D-4 for identi-

fication.) 
Mr. Heher-W e rest. 
Mr. Devlin-I ask the Court to open the case :1 0 

of the defendants. I would like to ask Mr. 
Herman Stone one or two questions. 

The Court-Let him resume the stand. 
Mr. Reher-Do you call him as your own 

witness? 
The Court-No. For further cross-examina-

tion. 
Mr. Devlin-For further cross-examination. 
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Herman M. Stone, one of the defendan ts, recalled 
for further cross-examination. 

By Mr. Devlin. 
Q. When did you decide-what date-to quit busi-

ness? 
A. On the nineteenth-

Mr. Reher-This subject has been gone into 
very thoroughly, your Honor, and I do not think 
it is further cross -examination at all. 

10 The Court-He may answer it. 
The Witness-We decided on the dissolu-

tion-
Q. No . You, alone? 
A . On the nineteenth. 
Q. Of what? 
A. January, 1925. 
Q. No. When did you decide to quit and go out of 

the business yourself, what day and what month ? 
A. Some time in June, the latter part of Jun e. 

20 Q. Could you tell me was it early in June or the mid-
dle of June? 

A . It was the last part of June . 
Q. The last ten days in June or the last fi £teen days in 

J une? 
A. The last few days in June; at the tim e I wrote 

that letter to the Pillsbury Flour Company, which is the 
twenty-seventh of June. 

Q. Didn't you decide a day or two before that ? 
A. No, sir. 
Q. What was the financial and business condition of 

80 Stone & Company on June first? 
Mr. Reher-I do not see how that is material 

in the case at all, your Honor. I object to it. 
The Court-He may answer it. 

A. I cannot say exactly. 
Q. Was it bad? 
A. Yes. 
Q. Things were going bad ? 
A. Things were going bad. 

Herrnan M. Stone-Cross. 

Q. You saw it was a case of quit? 
A. No, sir. 
Q. Well, how bad was it? 
A. I bought flour at a high market-
Q. I did not ask you that. 
A. I cannot answer it in one word. 
Q. I am asking how bad was the business? 
A. It was just bad; it was slightly bad. 
Q. And it kept getting worse, didn't it? 
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A. Well, it finally did finish out worse. 10 
Q. On-the first of June you say business was bad. 

Now, from then until you wrote that letter did it keep 
going worse? 

A. The market kept on dropping. 
Q. You registered the name in the county clerk's 

office some time . Can you remember when you regis-
tered it ? 

Mr. Reher-Your Honor, is that cross-exami-
nation? 

The Court-I think it is. 20 
Q. Diel you ever register the name? 
A. Yes, sir. · 
Q. When? 
A. Some time in June ? 
Q. Do you remember what time? 
A. The early part of June. 
Q .. And that registration-

The Court-June of 1925? 
The Witness-June of 1925; yes, sir. 

Q. At tha t time you registered in the · county clerk's 
office that the firm of Stone & Company consisted of u 
Herman Stone? 

A. 1-\hat is right. 
Q. Why did you register that then? 
A. It was just at that time that I heard it was neces-

sary for a company ~perating under a different name to 
register, and it was only at that time when I went down 
that same clay to register. 

Q. Who gave you that information? 
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A. It just came about through a general conversation 
through one of the attorneys of some one. It just came 
to my attention directly or indirectly. 

Q. You haven't any idea the attorney who told you 
that? 

A. No; I have not. It just came to me. 
Q. Did some attorney tell you? 
A. I do not remember who told me. 
Q. Now, I asked you, when you were on the witness 

1 0 stand before, to produce your bank book and show your 
balance this afternoon . Have you got the bank book 
with you? 

A. I have not but I got my records from the Hanover 
Trust Company. 

Q. I do not want the bank book. 
A. No. My bank book was in the records, out I have 

the exact record from the Hanover Trust Company. You 
asked for the balance. 

Q. I asked for the bank book. 
t} Q. I do not want the records, I want the bank book. 

The Witness-No sir· I haven't the bank 
' ' book, but I have the balance right from the bank. 

Mr. Devlin-That is all. 
Mr. Heher-That is all. We rest. 

Elmer D. Vanderhoof) recalled for the P laintiff in 
rebuttal. 

Direct examination, by Mr. Devlin. 
Q. Mr. Vanderhoof, to refresh your memor y I show 

you the two statements, one given of Joseph H. Stone, 
: ( 1 and the other of Samuel H. Stone, marked respectively 

P-4 and P -5 for identification. Do you remember the 
time when you received those statements? 

Mr. Heber-That is objected to-
The Court-It is preliminary, I take it. 
Mr. Devlin-Yes, sir. 

A. Yes, sir. 
Q. It was dated-

Mr. Heher-I object to that as leading. 
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Q. It was dated before you had given any credit to 
this company, was it? 

A. Yes, sir. 
Q. Now, at that time did you receive a statement 

in writing from Herman Stone? 
A. No, sir . 

Mr. Heher-That is objected to because it 
is immaterial. 

The Court-It is contradiction upon a material 
point. The defendant Herman Stone said he I() 
gave a statement. Now, this witness says he 
did not. 

Q. Did you at any time, from that date to this, re-
ceive a writ ten statement from Herman Stone as to his 
resources and liabilities? 

A .. I did not. 
l\r1r. Heher-That is immaterial. I ask the 

question and answer be stricken out. 
The Court-The motion is denied. 

Q. And it was on the strength of those two state- o 
ments-

Mr. Heher-That is objected to as leading. 
Q. -tha t you extended credit to Stone & Company? 
A. Yes, sir. 

Mr. Devlin-Cross-examine. 
Mr. Heher-N o questions. 
Mr. Devlin-I now resume my offer of P-4 

and P-5 for identification in evidence. 
Mr. Heher-Objected to for the same reas-

ons given before. 
The Court-Objection sustained. 3 o 
Mr. Devlin-I will ask an exception. I would 

like to make a motion in this case. 
The Court-Do you rest? 
Mr. Devlin-We rest. 
Mr. Heher-I offer these two drafts 111 evi-

dence. 
Mr. Devlin-I object to those drafts. 
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Mr. Heher-They are marked D-2 and D-3, 
respecti vely, for indentification . 

The Court-I thought the y had been offered 
heret ofore. 

Mr . De vlin-I do not think the y were offered. 
The y were marked for identific ation. 

The Court-They will be received. 
Mr . De vlin-I ask an excepti on. 

· ( Papers referred to are marke d, respectively, 
1 u Ex hibit D-3 and E xhib it D- 4.) 

CH A R GE . 

THE CO URT ( D ONGES, J.) , M EMBERS OF TH E JuRY: 
-Some fact s in thi s cas e are admitted . I t is admitted 

that the tw o defendant s, Herman Stone and Joseph 
Stone, enga ged in a partner ship for the sale of flour, and 
that as such partner s the y obtained credit from the 

2 O plaintiff. It is admitted that that credit was extended 
up on the showing o f financial responsi bility of the 
defendant J oseph St one and , po ssibly , of his father. 
It is admitted that the other defendant had very little 
if an y financial re sponsibility at the time that this rela-
ti on was establi shed between the plaintiff and defend-
ant s. It is admitt ed that flour wa s ship ped and pay-
ments made upon draft s. 

The real questi on in thi s case is wheth er by the act 
of the defendant s the plaintiff wa s appri sed that Joseph 
Stone was no longer a partner in th e flour business 

•.J () ' .Q 
t) with his brother and that an y future shipm ents of uour 

would be upon the credit and re sponsibilit y and obliga-
tion to pay of Herman Stone alon e. 

That is the real que sti on , whether thi s plaintiff had 
knowledge brou ght to it by the se defend ants or one of 
them th at thereafter and bef ore the se shipments were 
made and be fore thi s debt wa s incurr ed J oseph Stone 
would not be re spon sible for any further shipments a11d 
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that the plaintiff must look to Herman Stone alone be-
. ' 

:ause if the plaintiff had such knowledge arid it shipped 
?t to Herman Stone upon the express understanding that 
he alone would be responsible for it and pay for it they 
cannot expect another person to pay for it. 

These defe ndants, admittedly, were partners, and a 
~artner cannot relieve himself of liability by withdraw-
mg from a partnership and not apprising persons who 
have a right to expect that he is liable for the firm's 
debts that he is no longer liable, either in the manner 10 
provided· for by the statute or by actual notice to a 
creditor or a prospective creditor that he no longer can 
be looked to as a member of that firm and a person 
responsible for its debts. 

?n der our law any one of a group of partners has 
right to bind the partnership and all of the partners 

111 matters affecting partnership business. The accept-
ance by one of these partners, if they were at that time 
partners, of a draft, would bind the other or bind all of 
th~ pa_rtner s if there were more than two in the partner- 20 
ship, Just as fully and completely as if all had actually 
~ccepted the draft and signed it. In other words, when 
one engages in a partnership and holds himself out as a 
partner he is liable for all the debts of the partnership, 
not merely a part, but he makes himself liable for all 
of ~he debts, whether he actually participates in the trans -
action or not. Any one of the partners performing a 
partnership business can bind all of the partners. And 
to be relieved, after one has he ld himself out as a part -
ner, he must proceed either in accordance with the te rms 
of the sta tute - and admittedly in this case that was not 3 o 
done · · -or give actu al notice to persons who mav extend 
:redit upon the strength of the situation created by him 
111 holding himself _ out as a partner, that he is no longer 
a partner and no longer to be looked to as a responsib le 
person in the affai r s of that partnership. 

So that we really come down to the question in this 
case, as I view it, whether or not actua l notice was given 
to this plaint iff that Joseph Stone had withdrawn from 
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this business and would not thereafter and pr ior to the 
time when this debt was contracted be resp onsible for 
the par -tnership debts. 

_ If the plaintiff had that-and it could be given to a 
corporation only by notice to the person who was au-
thorized to deal with the corporation-if that notice 
was given, then the plaintiff had actual notice, actual 
knowledge, that Joseph Stone was out of the partner-
ship. If the person who could act and was authorized 

l O to act for the corporation in that regard · did not have 
notice of it then Joseph Stone would be liable for debts, 
because, as I said before, a person who holds himself 
out and creates by his conduct a situation where persons 
have a right to expect that they are dealin g with him 
must take pains to see that they are likewi se apprised 
that no longer can they look to him for the payr1:1ent of 
bills, and that his interest has ceased. , 

So that the real question is, Was notice given of the 
withdrawal of Joseph Stone. If there never was a 

20 dissolution, Joseph Stone is liable still, even if he had 
given notice that there was a dissolution. If they had 
a perfect understanding that as between them they were 
no long;er partners, to make it binding as against a 
creditor who had by a course of conduct, in this ca5e 
express statements, a right to rely upon the financial 
worth and responsibility of both of these defendants, 
there could be no relief unless they actually were noti-
fied, either by the statutory method or by actual notice, 
that the partnership no longer existed. If they were 
not partners, if there was a dissolution, did the plaintiff 

30 by its authorized officers or agents have notic e of it, so 
that when this arrangement or these arrangem ents were 
made or when this transaction arose, did they know or 
ought they to have known that they must look to one 
defendant alone and not to both? 

Admittedly the plaintiff is entitled to a jud gment for 
the amount of the claim, with interest, again st Herman 
Stone. It is for you to say under the facts and the la:¥ 
as I have expressed it to you whether the plaintiff 15 
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entitled to a judgment against one or both. If entitled 
to a judgment against both it will be for the full amount 
with interest, against both defendants, and you will 
compute as part of your verdict the interest that is due 
to this elate upon the amount claimed as the principal 
debt. 

You may retire. 
(Court and counsel confer.) 
The Cour t-If, ladies and gentlemen, there is any 

part of this claim that antedates the date of dissolution 10 . ' 
which is .fixed by the defendants as some time in J anu-
ary, if you find that the dissolution took place, and that 
the defendant Joseph Stone is to be relieved, by reason 
of a notice, of any liability, if any of this claim was 
incurred pr ior to the date of that dissolution even if ' 
~here was notice, Joseph Stone would be liable for that 
111 any event. As to the whole claim the question really 
revolves aro und the dissolution and notice. 

You may retire. 

EXHIBIT D-1. 

Inclebenture made the 19th day of January , in the 
year nineteen hundred and twenty-five between Herman 
1 ' 1. Stone of Trenton, of the one part, and Joseph H. 

. Stone of Trenton, of the other part. 
Whereas the said parties have for some time carried 

on the business known as Stone & Company, at Trenton, 
and whereas the said partners are possessed as part of 
their p t 1 · · k ' ar ners 11p, certain stoc s of flour, outstanding 
accounts, and other effects; and whereas it has been 
ag:eecl between the said partners that the said partner-
ship shall stand dissolved as from the 19th da v of 
January, and it has been agreed that as from that day 
the · I b · sa1c usmess shall belong to and carried on by the 

20 

30 
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said Herman M. Stone, the continuing part ner, solely, 
and that the share and interest of the said Joseph H. 
Stone, the retiring partner, in the assets and good will 
of the said partnership shall be assigned and made over 
to the said continuing partner, on his taking upon him-
self the whole of the debts and liabilities of the said 
partnership which were outstanding on th e said 19th 
day of January: Now, this indenture witne sseth, that 
in pursuance of the said agreeme~1t in this behalf, they 

10 the said parties do hereby declare that the said partner-
ship between them shall be considered as determined 
and stand dissolved as from the said day of January; 
and that in pursuance of the said agreeme nt, and in 
consideration of the premises and of the sum of one 
dollar paid by the said continuing partner to the said 
retiring partner, he doth hereby assign and transfer 
unto the said continuing partner, his executor s, adminis-
trators and assigns, all the part or share and intereSt 
whatsoever o f him, the said retiring partner , and in all 

20 the sino-ular and premises hereinbefore mentioned or 
referred to; to hold all the said premises unt o the said 
continuing partner, his executors, administr ators, and 
assigns absolutely. And each of them doth hereb_y 
release and forever discharge the other of them, his 
heirs, executors, administrators and assigns , from all 
actions, proceedings, claims and demands whatsoe:rer 
which such respective releasing party, or his hem, 
executors, administrators, or assigns, now has or her~-
after might have had against the other of them, his 
heirs, executors, administrators, or _assigns, on account 

:J '.: of the said partnership, or anything relatin g thereto, 
but so ·nevertheless that this present release shall not 
prejudice or affect any of the covenants, agre ements _or 
provisions herein contained, or the rights or remedies 
of the said respective parties, their heirs, executors, 
administrators or assigns, hereunder. 
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In witness whereof, the parties have hereunto set 
their hands and seals the day and year first above 
written. 

[SEAL] 

HERMAN M. STONE 
Pa.rty of the First Part 

JOSEPH H. STONE 
Pa.rty of the Second Part 

Signed, sealed and delivered in the presence of 
KARL BERNSTEIN. 

EXHIBIT D-2. 

STONE AND COMPANY 
Flour Merchants 

219 E. Hanover St. 
Trenton, N. J. 

January 22, 1925 
Pillsbury Flour Mills Co. 
204 Frelinghuysen Ave. 
Newark, N. J. 

Atte11tion Mr. Vanderhoof. 
Gentlemen: 

Due to a disagreement between Joseph H. Stone and 
the writer his brother, the partnership that has existed 
between them has been mutually dissolved. We have 
drawn up papers to that effect, and we are hereby 
notifying you, in which I have assumed all of the 
responsibilities and obligations of the company, as well 
as all of the assets, which include money outstanding, 
cash on hand and stock on hand. 

I trust that this will have no bearing with you, and 
that the very mutual business relations that have here-
tofore existed between us will continue as in the past 
in spite of the fact that he will no longer be responsible 
for any dealings of this company. As you know the 
business has been running along very nicely, and build-

10 

20 

30 
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ing up so that it is making money, and he has con-
tributed practically nothing in either time or money it 
is foolish for me to continue having him for a partner. 
My father came between us -and made him realize that 
ina smuch as my brother had a business of his own, he 
should let me have this one for myself. He finally 
agreed with the understanding that he should immedi-
ately be relieved of all obligations to the H anover Trust 
Company, and that he would not be further responsible. 

1 0 The bank agreed after listening to our stor y to eliminate 
hi s name from all papers belonging to us, as they had 
full confidence in me. 

I will be in Newark within the course of the next 
few days when I will take up this matter in full detail 
with you. 

Trusting that the very satisfact ory arran gements that 
have gone on heretofore will not in any way be ham-
pered because of the dropping out of my brother, and 
assuring you of my cooper~tion, I am 

2 0 Very truly yours, 

20 

STONE AND C OMPANY 

by 

STA 'l' EMEN'l'. 

New York, N. Y., June 30th, 1925. 

PILLSBURY FLOUR MILLS COMPA NY. 

123 Produce Exchange. 

Stone & Co., 
Trenton, 

N.]. 
1

Make all checks payable to the company. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

April 23. Mdse. 
May 5. 

15. 

$2,682.50 
2,304.50 

497.50 

. ' .. 

Exhibit of Invoice. 

June 5. 
8. 

378.00 
189.00 
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$6,051.50 

1.Jpon a request for a Bill of Particulars the follow-
ing account was furnished by the plaintiff : 

Invoice 
PILLS BU RY FLOUR MILLS COMPANY 

New York, N. Y. Branch, 123 Product Exchange Bldg. 

Date Date Name and 
Sale Delivery Address Total 
1/27 Greenberg 4/ 23/ 25 Stone & Co. 

Trenton, N. J. 2682 50 
4/6 Greenberg 5/ 5/ 25 Stone & Co. 

Trenton, N. J. 2304 50 
5/ 15 Greenberg 5/ 15/ 25 Stone & Co. 

Trenton, N. J. 497 50 
12/3 Greenberg 6/ 5/ 25 Stone & Co. 

Trenton, N. J. 378 00 
12/ 3 Greenberg 6/ 8/ 25 Stone & Co. 

Trenton, N. J. 189 00 
7/ 7 Protest Fees on 

Trade Acceptance 2 34 
6/30 Protest Fees on 

Trade Acceptance 2 34 

6056 18 

Service of copy of the within account is hereby 
acknowledged this 6th day of March, 1926. 

Attorn 1ey of Defendants . 

10 

20 

30 
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Following were marked for identification on the part 
of the defendant: 

D-4, IDENTIFICATION. 

NAME OF CORPORATION, FIRM OR INDI VIDUAL 

For HANOVER TR-UST COMP ANY, Tr enton, N. J. 
Below please find duly authorized signatu res, which 

you will recognize in payment of funds or the trans-
action of other business on our account. You rs truly, 

Stone and Company 
Herman M. Stone 

Address 219 E. Hanover St. 
Da.te 1/ 21 / 25 Bitsiness Flour 

~O Introduced by 

Jan. 21, 1925 
On and after this date, H. M. Stone shall be the 

only signature required on checks and other obligations 
of Stone & Co., J. H. Stone, retiring from the above 
business. 

H. M. SToNB 
J. H. SToNB 

Witness-] os Ringkamp, 

30 STONE & CO. 
NAME OF CORPORA'I'ION, FIRM OR INDIVIDUAL 

For I-IAN OVER TRUST COMP ANY Trenton, N. J. 
' ------

13 el ow please find duly authorized signatures, which 
you will recognize in payment of funds or the trans-
action of other business on our account. Your s truly, 
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Stone and Company 
H. M. Stone 

Address J. H. Stone PO Box 449 
Date N. Y. & Olden Ave. Business Flour Merchants 
Introduced by 

NOV 13 1924 

N Ew JERSEY CouR'I' oF ERRORS AND APPEALS. 

PILLSBURY FLOUR MILLS CoM-1 
PANY, A CORPORA'I'ION 

. J 

Plaintiff -Respond ent, I 
vs. 1 

Josenr H. SToNE AND HER- I 
MAN S,.ro E, P AR'I'NERS, 'I'RAD- I 
ING AS STONE & Co MP ANY, I 

Defe ndants-Appellants, j 

On Appeal from 
Supreme Court. 

10 

20 
GROUNDS OF APPEAL. 

The appellant Joseph H. Stone hereby assigns the 
following grounds for reversing the judgment of the 
court below : 

1. The orders of December 3d, for flour, in the sum 
of $378, and $189, respectively, were in writing, and the 
c~urt permitted, over objection, the witness Cobb to tes-
hfy_as to what the elates of the orders were, without pro-
ducmg the writing. 
S 2· The following question, propounded to Herman 
tone, was overruled- :· .0 

Q. Did Mr. Greenberg say anything to you 
about extensio'n of credit at any time? · 

Tl~e said question being asked for the purpose of 
prov111g that the plaintiff had ·actual and imputed knowl-
edge and notice of the dissolution of the defendants' 
6'.·m, and to corroborate the sending of the notice of the 
dissolution to plaintiff. 
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3. The following question, propounded to Herman 
Stone, was overruled- · 

Q. What did Mr. Greenberg say on this-occa-
sion when you say that he called shortly after the 
sending of this letter to Newark by you to the 
Pillsbury Flour Mills Company, on January 22, 
1925? 

The said question being propounded to the defendant 
Herman Stone , for the purp ose of showin g that Green-

1 () berg, as plaintiff's agent , had knowledge and notice of 
the dissolution of the defendants' firm an d to corrobo-' rate the sending ·of the notice of dissoluti on to plaintiff, 
which knowledge and notice were imputed to plaintiff. 

4. The court overruled the following question, pro-
pounded to said Herman Stone-

Q. What did Mr. Greenberg say on that same 
occasion with reference to the kno wledge of the 
Pillsbury Flour Mills Company as to the dissolu-
tion of this partnership? 

20 The said question being asked to prove the knowledge 
and notice to the plaintiff of the dissolution of the firm 
of defendants, and the receipt of the lette r containing 
notice of the dissolution of defendants' firm . 

5. The court overruled the offer on the par t of the de-
fendants to prove that Mr. Greenbero- as the a.gent of . . t,, 

the plaintiff , had knowledge of the dissolu tion of the 
partnership of defendants. 

6. The court permitted the witness Walt er Cobb to 
answer, over objection, the following questi on-

Q. What is the date, from these records that 
80 you have got in evidence, of the last order or 

sale-not the delivery-of flour? 
The objection being based upon the the ory that the 

written records or papers should speak for themselves. 
7. The court permitted the witness Walt er Cobb to 

answer, over objection, the following question -
Q. If that letter had been received, what would 

have been your duty as credit man of this com· 
pany? 

Grounds of Appeal. 171 

The objection being based upon the theory that such 
question was incompetent, irrelevant and immaterial. 

8. The court overruled the following question, pro-
pounded to the witness Leonard K. Cox-

Q. Did Mr. Greenberg have any conversation 
with you after January 19, 1925, conce.rning the 
relat ionship or the financial standing of the part-
nership of Stone & Company? 

9. The court overruled the following question, pro-
pounded to the said Leonard K. Cox- 1 C 

-Q. Did Mr. Greenberg say, in any conversation 
with you, after January 19, 1925, anything about 

. the knowledge of the Pillsbury Flour Mills Com-
pany as to the dissolution of this partnership? 

10. The court overruled the following questions, pro-
pounded to the defendant Joseph H. Stone-

Q . Diel you have anything to do with the part-
nership after the signing of that agreement? 

Q. Diel you do anything else, with reference to 
the partnership, after the signing of this agree- 2 0 
ment? 

11. The court permitted the witness Walter Cobb, 
over objection, to answer the following question-

Q. Now, I call your attention to the last num-
ber of packages g·iven here on p. S. Do you see 
there on p. 5, do you see there "12 / 3" and 
"6/ 8/ 25. Date. Stone & Company. No. of 
packages, 40; size, 98 Cot." and so forth. Now, 
will you tell me what that "12 / 3/ 24" means? 

12. The court refused to strike out the testimony of 
:he saicl Walter Cobb as to the contents of the contract, ;~ !) 
1I1 writing, as to the order and sale which was. alleged 
to have been made on December 3d, the objection there-
to being based upon the ground that the contract itself 
should have been produced. 

13. The court overruled the following question, pro-
pounded to Joseph Ringkamp-

Q. Do you recall how funds were withdrawn 
fr om that account, that is, upon what signatures? 
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14. T he court overruled the follow ing questions, pro-
pounded to Pas quale Dalosio -

Q. How were· fm'lds withdrawn, that is upon 
what signatu res' were funds withdra wn, prior to 
that time and a'fterward? 

Q. That is, ·after - January, -1925, how were 
funds withdrawn from the account , and upon 
what signatures ·? 

AARON V . DA WES,· 
i O J dHN L. HEH ER) 

Attorneys of Defendants -Ap pellants. 

20 

• t' . , . 

EXHIBIT D-3. 

New York City, N. Y., June 8, 1925 
To Stone and Company Trenton, N. J. 
On June 27th, 1925 Pay to the order of Pillsbury Flour 
Mills Co. 
T~vo Thousand Six Hundred Eight Two and 50/ 100 
Dollars ($2682.50) 
Accepted at Trent on, N. J., on Tune 8th, 1925 
Payable at Hanover Trust Co. 

Stone and Company 
H . M. Stone 

Pillsbury Flour Mills Company 
By C. W. Kraeyer 

[ENDORSED] 

Pill sbury Flour Mills Company 
C. W. Kraeyer 

EXHIBIT D-4. 

1 
Trenton , N. J., May 21, 1925. 

fo Stone and Company Trenton, N. J. 
O~ June 26,. 1925 Pay to the order of Pill sbury Fl our 
Mills Co. . 
Two Thousand Three Hundred Four 50/ 100 D :::i-llar s 
($2304.50) 
Accepted at Trenton, N. J., on May 21, 1925 
Payable at Hanover Trust Company 

Stone and Company 
Herman M. Stone 

Pillsbury Flour Mills Company 
By C. W. Kraever 

[ENDORSED] 

Pillsbury Flour Mills Company 
C. W. Kraeyer 
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EXHIBIT P-3. 
Contract No. 2073 Office Newark Date 10/ 30/ 24, 19 .. 
PILLSBU RY FLOUR :MILLS COMPANY , Minne -
apolis, Minn., agrees to sell 
and . .. . ..... Jos. H Stone & H M Stone . ....... . . . 
Address . ... . . Trenton N J ..... .. agree ( s) to bu y 
at the prices specified below, the following described 
commodities on th e following terms and on the term s 
and conditions printed below, AND ON THE BACK 
HEREOF, which are hereby agreed to and made a part 
of this contract. . 
Time of Shipment within .. · ... . . . . Prompt . . '. .... . . 
Unle1s otherwise specified, time of shipment is to be 
within thirty ( 30) days from date of contract. 
Buyer's r~quest , if any, for shipment within above 
period .. .. .......... '. .... at once .... . ... . . .. .. . 
· • ... .. . Package assortment ...... . ...... . .. . . .. . . 

Anchor Warehouse Switch 
F. 0 . B . . .. . Trenton. . . . Destination .... Trenton . . 
Ship from .. .. Mill. . . . . Via .. . .. Penn R .R ... ... . 
~erms of Payment. .. 15 day Trade Acceptance . .... . 
Draft thro ugh .. .... Hanover Trust Co . .. . .. . Bank 
-Quantity Packa ges P rice 
Rbis. Flour BRAND Flour Per Bbl. Basis 
Tons Fe· d Size Kind Feed Per Ton -40 98 Cotton XX XX Pat 8 10 

80 98 " BB Pat 7 95 
75 98 " Oven Pride 7 65 
15 98 " . White Rye 7 20 
40 98 " Kanakec 7 40 --

-
It is understood and agreed that there are no agree-

111\nts, conditions, representations or warranties, oral or 
otherwise, except as herein stated, and that no agent or 
representative of the Seller has authority to modify the 
printed terms of this contract; and that there shall be 
no canc~llation of this contract except as herein pro-
vided for , and no assignment of this contract. 

If twenty ( 20) barrels or more of flour or five ( 5) 
~ons or more of feed are specified above, this Contract 
1s not binding upon the Seller until written confirmation 
by the Sell er is mailed or telegraphed to the Buyer at 
the latter 's address above given. 
PILLSBURY FLOUR MILLS COMP ANY (Seller) 

By ... W . Cobb ..... . ......... . .. . 
. . . ] os. H Stone & !I M Stone . . . (Buyer) 

By ... Herman l\lI. Stone ........ ... . 

I . 

• 
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NEW JERSEY 

Court of Errors and · Appeals 
PILLSBURY FLOUR MILLS CoM-

. PANY) A CORPORATION) 

·Plaintiff-Respondent., 
vs. 

JOSEPH H . STONE AND HERMAN 

STON}~) p ARTNERS) TRADING AS 

S1'0NE & COMPANY, 

Defendants-Appellants. 

On Appeal from 
Supreme Court . 

BRIEF FOR APPELLANT JOSEPH ·H. STONE. 

Plaintiff recovered judgment in the Supreme Court 
against Joseph H. Stone and Herman Stone, for 
$6,621.81, for flour alleged to have been sold and de-
livered to them, as partners, after January 19, 1925, 
Herman Stone not contesting the ·action, and not having 
filed any answer to the claim. The defense of Joseph 
H. Stone was that this partnership has been dissolved 

- on January 19, 1925, and that the plaintiff had notice 
and knowledge of the dissolution. The plaintiff had, 
prior to the sale of the flour in suit, dealt with the de-
fendant firm, · and knew who composed the pa~tnership. 
On Janua ry 19, 192 5, the partners actllally dissolved 
their partnership (see "Exhibit D-1," p. 163, Articles 
of Dissolution) and Joseph H. Stone, who will hereafter 
be spoken o_f as the defendant, withdrew from the part-
nership, and He -rman Stone cbntinued to conduct the 
business. On January 22, 1925, notice was mailed to 
the plaintiff, postage prepaid, advising it of the dissolu-

• 
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tion of the partnership, and that Herman Stone would 
continue the business (see Exhibit D-2, p 165) . This 
letter was signed by Herman Stone ( State of the case, 
p. 84, lines 25 to 32). The mailing of thi s letter was 
in accordance with the provisions of Th e Uniform 
Partnership Act (Laws of 1919 , p. 481-at 482, Section 
( 3), Sub-section ( 2), (b), ( 2 Cum. Supp. 2660, 150-
84), which reads as follows: 

"A person has notice of a fact within the 
meaning of this Act, when the person who claims 
the benefit of the notice (b) delivers th rough the 
mail, or by other means of commu nication, a 
written statement of the fact , etc. " 

The plaintiff, however, denied ·receiving this letter, 
which was mailed January 22, 1925 ( State of the Case, 
p. 71, line 10, etc.). The denial of the plaintiff was 
largely based upon the absence of this lette r from the 
letter files of the plaintiff (p. 49, lines 10 to 20, State 
of the Case). To prove actual notice and knowledge 
of the dissolution of the firm to the plaintiff, the defend-
ant first established the agency of one Greenberg as_ a 
representative of the plaintiff, to keep in touc h with its 
customers and their financial affairs, and to report 
thereon to the plaintiff. The practice and dut ies of this 
ao-ent were to call everv two weeks in Trent on, on the b . 
defendant and other customers, for orders, and for 111· 

formation concerning the financial affairs of the plain-
tiff's customers. 

On the 27th day of January of the same year, 
days after the mailing of the notice to the plainti_ff, 
Greenbero- called on Herman Stone, and discussed with 

him the ~lissolution of the firm, and receive d on tha: 
elate an order for flour, which forms part of the basis ot 
this suit. The evidence abundantly shows that the 
duties of this agent were to inform himself and repor: 
to the home office dissolutio11s or change of status ot 
firms or in financial conditions of its custome rs. 

Ca~e, pp. 19, 20, 21; p. 40, line 37; pp. 41 , 42; P· 72, 
line 27; pp. 73, 74, 75, 76; p. 80; p. 116, line 8. 
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The questions which related to what this agent Green- · 
berg said, on January 27th, to the defendant, Herman 
Stone, and while he was actual\y engaged in the business 
of the plaintiff, were overruled. The questions pro-
pounded related directly to the agent's declarations of 
his own and of the plaintiffs knowledge of the disso-
lution of the partnership. The Uniform Partnership 
Act (La ws of 1919, p. 493, Section 35,), reads as 
follows: 

"A fter dissolution, a partner can bind the part-
nership, except as provided in paragraph 3, by 
any transaction which would bind the part~er-
ship if dissolution had not taken place, provided 
the other party to the transaction had extended 
credit to the partnership, prior to dissolution, and 
had no hnowledge or notice of the dissolution.) ) 

The evidence thus excluded, if it had been admitted, 
would have amounted to admissions by this agent of the 
plaintiff, of the receipt by plaintiff of the letter mailed 
January 22, 1925, and of the plaintiff's knowledge or no-
tice of the dissolution of the firm. The evidence fur-
ther disclosed the fact that it was agreed and understood 
in the first instance, when plaintiff's agent and the de-
fendants discussed credit with plaintiff, that drafts were 
to accompany the flour, and were to be accepted by the 
partnership, and were to be endorsed by their father, 
Samuel Stone, which agreement was carried out up 
until the dissolution of the partnership ( State of the 
Case, p. 53, line 32, p. 54, lines 1, etc., p. 63, line 20, p. 
64, 67, 82, 83 and 84), but that after the dissolution of 
the firm neither the name of Joseph I-I. Stone, nor his ' . father, was on any of the drafts. All the items in smt 
were contracted after the dissolution of the partnership. 

There was some dispute as to when two small items, 
amounting to $378 and $189, respectively, were con-
tracted, but Herman Stone testified ( p. 78), that these 
items were contracted on June 5th and 8th, 1925, after 
the dissolution of the firm. 

The defendant further offered to prove that after 
January 19, 1925, partnership accounts in the banks in 
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which the partnership had done business were changed, 
so that the name of Joseph H. Stone was no longer 
necessary as maker of checks, or acceptor of drafts, etc. · 
This offer was also rejected, although the plaintiff in-
dicated throughout the c~se that it believed there had 
been no dissolution. This evidence was legit imate, as 
the court charged the jury ( p. 162, line 20) that "If 
there never was a dissolution, Joseph Stone is liable still, 
even if he had given notice that there was a dissolution." 
Furthermore, the court charged the jury that to relieve 
the defendant of responsibility, the plaintiff must have 
knowledge that Joseph H. Stone would not be respon-
sible, and that the plaintiff must look to Herm an Stone 
alone, because if. the plaintiff had such knowl edge, and 
it shipped to Herman Stone upon the expre ss under-
standing that he alone would be responsible, they cannot 
expect another person to pay for it. The charge was 
misleading, requiring an express understandin g of non-
liability of the defendant. 

The Grounds of Appeal are found on page 169, 
State of the Case, and those which are relied upon are 
as follows: 

2. The following question, propounded to Herman 
Stone was overruled : 

Q. "Did Mr. Greenberg say anythin g to you 
about extension of credit at any time? " 

The said question being asked for the purpose of 
pr.oving that the plaintiff had actual and impute d knowl-
edge and notice of the dissolution of the defendant's 
firm, and to corroborate the sending of the notice of the 
dissolution to plaintiff. 

3. The following question, propounded to Herman 
Stone, was overruled: 

Q. "What did Mr. Greenberg say on this oc-
casion ·when you say that he called shortl y after 
the sending of this letter to Newark by you to· 
the Pillsbury Flour Mills Company, on January 
22, 1925 ?" 

The said question being propounded to the defendant 
Herman Stone , for the purpose of showing that Green-
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berg-, as plaintiff's agent, had knowledge and notice of 
the dissolution of the defendant's firm , and to corrobo-
rate the sending of the notice of dissolution to 1~lai_ntiff, 
which knowledge and notice were imputed to pl~mtiff. 

4. The court overruled the following quest10n, pro-
pounded to said Herman Stone: 

Q. "What did Mr. Greenberg say on that same 
occasion with reference to the knowledge of the 
P illsbury Flour J.\,Iills Co111pany as to the disso-
lution of this partnership?" 

The said question being asked to prove the knowledge 
and notice to the plaintiff of the dissolution of the_ fi_rm 
of defendan ts, and the receipt of the letter contammg 
notice of the dissolution of defendants' firm. 

5. The court overruled the off er on the part of the 
defendants to prove that Mr. Greenberg, as the agent 
of the plaintiff, had }<nowledge of the dissolution of 
the partners hip of defendants. . 

8. The court overruled the fallowing question, pro-
pounded to the witness Leonard K. Cox: . 

Q. "Did Mr. Greenberg have any conversat10n 
with you after Janury 19, 1925, concerning the 
relationship or the :financial standing of the part-

? ' ' nership of Stone & Company. 
9. The court overruled the following question, pro-

lL uncled to the said Leonard K. Cox : 
Q. "Did Mr. Greenberg say, in any conver-

sation with you, after January 19, 1925, any-
th ing about the knowledge of the Pillsbury Flol:r 
:Mills Company as to the dissolution of this 
partnership." . 

10. T he court overruled the following quest10ns, pro-
pounded to the defendant Joseph H. Stone: 

Q. "Diel you have anything to do with th,~ 
partnership after the signing of that ~greement? 

Q. "Diel you do anything else, with r:ference 
to the partnership, after the signing of this agree-
ment?" 

11. The court permitted the witness Wal~er Cobb, 
over objection, to answer the following quest10n: 
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Q. "Now, I call your attention to the last 
number of packages given here on p. 5. Do you 
see there on p. 5, do you see there ' 12/ 3' and 
'6/ 8/ 25. Date. St one & Compan y. No. of 
package s, 40; size 98 Cot. ' and so forth ? Now, 
will you tell me what that '12/ 3/ 24' means?" 

13. The court overruled the following question, pro-
pounded to Joseph Ringkamp : 

Q. "Do .you recall how fund s were with-
drawn from that account , that is, upon what 
signatures ?" 

14. The court overruled the fallowin g questions, pro-
pounded to Pasquale Dalosio: 

Q. "How were found s withdrawn, that is upon 
what signatures were fund s withdraw n, prior to 
that time and afterward?' ' 

Q. "That is, after January , 1925, how were 
funds withdrawn from the account , and upon 
what signature s ?" 

I. 

Grounds of Appeal No s. 2, 3, 4 and 5, relate to ~he 
declarations of the agent Greenberg, while dischargmg 
his agential ·dutie s, and his conversation s with other 
people, relative to his knowled ge of the dissolution. 

The questions propounded which were over ruled, are 
(p. 75, line 10, etc. ) : . 

Q. "What did Mr. Greenberg say on this 
occasion when you say that he called shortly 
after the sending of thi s letter to Newar k by you 
to the Pillsbury Flour 1\1:ills Compan y on Jan-
uary 22, 1925 ?" 

Mr. Devlin-Objected to , for the rea son, first, 
that it is hearsav-

The Court-I think that is enough reason in 
this regard. Objection sustained. 

Q. "What did Mr. Gr eenberg say on that sal11e 
occasion with reference to the knowled ge of the 
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P illsbur y Fl our M ills Company as to the disso-
lution of your partner ship? ' · 

Mr. Devlin-Objected to for the same reason. 
T he Court-Objection sustained . 
Mr. I-Ieher-If your Honor · please , the testi-

mony is already in the case, the testimony of 
Mr:. Vanderhoof and Mr. Cobb, that 1\/Ir. Green-
berg had the authority on the road to make con-
tracts, subject to the approval of the company. 
And they go further and say that when he was 
oi1 the road it wa s his duty and it was part of 
his work to observe the financial condition of 
var ious individuals, partnerships and corpora-
tions, and to report to the company. It was his 
duty and part of his work to observe conditions 
and ascertain and report to the company if there 
was a chano-e in the financial condition or status b 
of a partnership. 

( After discussion.) 
The Court-I overruled the question that is 

now pending. 
Mr. Heher-The other questions along the 

same line I suppose it will be a waste of time to 
ask. I suppose we might have it understood now 
that any question that may be asked as to state-
ments that Greenberg made to this witness or 
made to the defendant Joseph Stone after the 
sending of this letter to the Newark office of the 
P illsbury Flour Mills Company , to the effect that 
the company knew of the dissolution of the part-
nership between ~hese two defendants-I might 
say that Greenberg not only made that statement 
to the two defendants, but to two or three dis-
interested people. 

The Court-I think that would be \clearly 
inadmissible. 

Mr. Heher-I understand that we can not 
show by statements that _this man Greenberg 
made after the sending of this letter on January 
tw enty-second the knowledge of the plaintiff as 
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to the dissolution of the partnership of these two 
men? 

The Court-No. You can not pr ove by this 
witness that . Greenberg told him that Cobb had 
heard Vanderhc,of say that letter had been 
received, or anything of that sort. 

Mr. Heher-I want to show, your Honor-
The Court- · I do not think anythin g could be 

accomplished by pursuing the matter further. I 
have already ruled that that can not be done. 

Mr. Heher-May I have an excep.tion? 
The Court-Yes. 
Mr. Heher-Later said after fur ther testi-

' mony (p. 80, line 25 )-Your Honor , with this 
testimony in the case I renew my offer of yes-
terday of testimony from this witness to his con-
versation with Mr. Greenberg upon Mr. Green-
berg's call upon this witness in Trento n after the 
sending of this letter of January twen ty-second, 
1925, to the company at Newark, as to what 
Mr. Greenberg said of the company's knowledge 
of the dissolution of the partnership. 

Mr. Devlin-I object to it. 
The Court-Objection sustained. 
Mr. Heher- JV[ay I have an exceptio n ? 
The Court- · Yes. 

The agent Greenberg was the plaintiff 's agent to in-
form himself of the dissolution of firms and of any 

' change in credit of the plaintiff's customers, and his duty 
was to report to the home office. 

Mr . Stone testified (p . 80, line 14, etc.), "Mr. Van-
derhoof said to me, after we had made our arrange-
ments on the credit , that a represent~tive of the Pills-
bury Flour Mills Company would make regular calls 
on me in Trenton about every two or three weeks, and 
would handle all the company busin ,ess for him there, 
and there was no other representative except Mr. Green-
berg who called upon the defendant firm." 
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Vanderhoof was the manager of the company in New 
Jersey, and part of New York State, and he testified on 
page 21, line 7, as to Greenberg, as follows: 

Q. "Was it his practice to report to you any 
chang e in the status of partnerships or corpora-
tions, or any financial change of individuals?" 

A. "Yes, sir." 
Q. "He would report that always to you?'' 
A "Y . " . es, sir. 
Q. "It was his d{1ty on behalf of the company 

to report those things to_ the office?" 
A "Y . ,, . es, sir. 
Q. "And if he knew of the dissolution of this 

partnership or if he had acquired that knowledge 
on his visits to Trenton, it was his duty to report 
it to you or Mr. Cobb or to report it to the New-
ark office?" · 

A. "Y es, sir .. , 
Q. "You say it was his duty to observe the 

financial change in conditions of individuals and 
partnerships and corporations when he was on 
th~ road making sales of flour?" 

A. "It was his duty; yes, sir. They do not 
always do those things, but it is their duty. " 

\Valter Cobb, office manager of the plaintiff, testified 
on page 27, line 28, as follows: 

Q. '.'What is your occupation?'' 
A. "Office manager for the Pillsbur y Flour 

Mills Co." 
He further testified on page 41, that Mr. Greenberg 

had certain territory which included Trenton; that he . 
had power to sign contracts for the delivery of flour; 
and on page 42, line 40, thus: 

Q. "Vv as it part of his work to report to the 
company at Newark the dissolution of any part-
nership which he observed ·while he was out on 
the road, or of which he had notice?-'' 

A. "Yes, sir." 
Q. "That vvas part pf his work?'' 
A. "Right." 
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Q. "And if he received notice or had notice 
of /!he dissolution of this partnership between the · 
Stone boys, it was his duty and part of his work 
to report it to your company at the Newark 
office?" 

A "Y . ,, . es, SIL 

Mr. Vanderhoof, further testified on page 20, line 21, 
as follow: 

Q. "Did Mr. Greenberg make cert ain visits 
to Trenton and Stone & Company ?n 

A. "Yes, sir, he came clown every two weeks.'' 
Q. "Do you recall if he made visits every two 

weeks in the months of December, 192-t, and 
January and February, 1925, to Trento n ?" 

A. "I should say so; yes, sir. He should have 
done it and I suppose he did." 

Q. "It was his practice to do that?'-' 
A "Y .. , . es, SIL 

Q. "You knew he had made a numbe r of visits 
to Trenton ?" 

A "Y . " . es, sir. 
Q. "Do you know, too, that he .talked with 

Stone & Company and I--Ierman Stone? " 
A. "Probably; yes, sir.'-' 

Walter Cobb, on page 40, line 38, further testified: 
Q. "Mr. Greenberg was connected with your 

office, was he not?" 
A "Y .. , . es, sir.' 
Q. "And he was out on the road continually, 

engaged in the sale of flour for your company?" 
A. "Right." 
Q. "He would go from city to city in the 

course of his duties?'' 
A. "In his territory .. , 
Q. "vVouldn 't that involve more than one 

city ?n 
A. "Yes, sir." 
Q. "His territory was the State of New 

Jersey?'' 
A. "Yes, but not all the towns." 
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Q. "Trenton was included in his territory?" 
A "Y .. , . es, SIL . 

Q. "You know, yourself, that he called here 
on a number of occasions in connection with the 
business of Stone & Company?'' 

A "Y . ,, . es, sir. 
Q. "Do you know that he signed any contracts 

on behalf of your company with Stone & ·· com-
pany for the delivery of flour?" 

A "Y . " . es, SIL 

The ·defendant, Herman Stone, testified on page 7 4, 
line 29, as fallows : 

Q. "Mr. Stone, Mr. Greenberg signed con-
tracts, you said, on behalf of the company?" 

A. "Yes, sir." 
Q. "He signed each one of those three that 

you mentioned?'' 
A. "Yes, sir." 
Q. "Did he sign other contracts too?" 
A. "Yes, sir.'-' 
Q. "Diel he sign them right up until you 

ceased the conduct of the business?'' 
A "Y . " . . es, sir. 
Q. "For the Pillsbury Flour Mills Company?'' 
A. "Yes, sir." 
Q. "There was never any one of the contracts 

re jectecl or disapproved hy the c;ompany ?'' 
A "N . ,, . o, s1r. 
Q. "You always received the flour in accord-

ance with the contract which he made?" 
A "Y . " . es, SIL 

This evidence clearly establishes the representative 
and agential character of Greenberg. He was held out 
to the defendants ''as a per ·son who handles all the com-
pany's business with this firm." He was then on this 
visit tr ansacting the business of the company. He took 
the orde r for flour under elate of January 27, 1925. 
Vanderhoof also said, "he should have called in Jan-
uary every two weeks, and I suppose he did." 
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Mr. Herman Stone further testified (p. 72, line 27), 
that on the following. Monday or Tuesday, after the 
mailing of the letter, Greenberg came to make his regu-
lar call. It thus appears in evidence that on this bi-
weekly call, the first after the letter was sent that Green-

' berg called, took the order and discussed the financial 
affairs of the defendant, .and the dissolution of the firm. 
Greenberg's declarations on this occasion, when he took 
the order for flour, were admissible in evidence as ad-
missions by the plaintiff, and as revealing his own knowl-
edge, and his knowledge was the 'knowledge of the 
plaintiff. 

The practice of the plaintiff was to have writ ten con-
tracts for the sale of flour, and these written contracts 
were not produced at the trial, but it is clearly inferable 
that at Greenberg's first regular call, he discussed the 
dissolution and too¼: the order, because Mr. Stone says it 
was on the first visit after the mailing of the letter. 

Section 35, Uniform Partnership Act (p . 493), 
, provides: 

"That after dissolution, a partner can bind the 
partnership if the partner had extended credit to 
the partnership prior to the dissolution and had 
no knowledge or notice of the dissolutio n." 

Greenberg was transacting business for the plaintiff 
at the time he made the declarati ,ns, for . he took the 
order for flour &on that occasion. Agricultura l Insur-
ance Co. V. Potts) 55 N. I. L.) p. 158, sustains th is propo-
s1t10n. Mrs. Potts had insured her property with the 
plaintiff, and her policy required notice if other insur-
ance was afterwards · effected. Other insura nce was 
effected, and notice thereof was given to W right & 
Marsh, local agents of the plaintiff, at Princeton . They 
promised to notify their principal, the insuran ce com-
pany, as to whether they would consent to such addi-
tional insurance. A fire occurred, and the insurance 
company contested the liability on the ground that this 
additional insurance was put on without its knowledge 
or consent. To prove such notice or knowled ge, the 
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general agent of the company visited the plaintiff after 
the fire, "upon the business of the defendant, and en-
deavored to adjust her loss, and he said on behalf of the 
company he was representing that the insurance com-
pany had notified the agent to cancel the policy, but it 
had been neglected." 

The court said ( on page 161) : 
"By this declaration the def endanr' s agent im-

parted pertinent information touching matters to 
the consideration of which he had invited the 
plaintiff. It was made in the supposed interest 
of his principal and was part of the res gestae. 
A statement made by a general agent of a corpo-
ration, in the course of his employment, as to a 
fact within his official knowledge touching the 
status of a matter entrusted to him, is admissible 
in evidence on behalf of the party with whom the 
corporation was dealing. From this declaration 
of the defendant's general manager, it was com-
petent for a jury to infer that actual notice had 
been recei·ved by the defendant of some state of 
a ff airs respecting plaintiff's risk, that justified, in 
defendant's opinion, a cancellation of her policy; 
and inasmuch as the only fact of this nature of 
which the case gives any indication, is that com-
municated by , the plaintiff to Wright & Marsh, 
a further inference might be that the local agents 
had forwarded the information received by them 
to the company as they promised plaintiff they 
would do, and that the company , taking the view 
of the risk intimated by Wright & Marsh to the 
plaintiff, had decided upon the cancellation of her 
policy, and that Wright.& Marsh were the age~ts 
to cancel the policy in question. At all events, 
the evidence referred to, if not free from am-
biguity standing alone, when taken in connection 
with the rest of the plaintiff's testimony, was 
competent proof to g~ to the , jury for the pur-
pose of establishing the following facts: 
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First: 'I'hat the company had actual knowl-
edge of the condition of the plaintiff 's insurance 
and of her submission of the matter to the local 
agents who forwarded the informati on. 

Second: That the defendant recognized the 
duty of acting decisivel y upon the fac ts thus sub-
mitted and had actually made its decision. 

Third: That the defendant had ent rusted the 
-execution of the decision thus reach ed to \~/right 
& lv!arsh. That Wright & Marsh di<l nothing 
toward carrying into execution thi s decision of 
the compa111y during the months th at preceded 
the fire, is an admitted fact, and it mu st, I think, 
be likewise adm itted that the plaintiff was darn-· 
nified ·by reason of their negligence. All of the 
evidence points conclusively to the fact that it 
was the settled purpose and constant practice of 
the plaintiff to keep her dwelling full y insured.'' 

That there is no distinction between a general agent 
and any other agent as to the binding force of declara-
.tions or admissions, if he is \vithin the scope of his 
agency and performing his duties as agent, is clear from 
the decision in Ashmore v. Penna. Steam T owing Co.1 
38 N. I. L., p. 13, in which Chief Justice Beasley dis-
cussed the proposition whether a general age nt had any 
greater powers than a special agent as to the binding ef-. 

· fects of admissions when discharging the duties of the 
agency, and he said ( at page 15) : 

"With regard to the law of eviden ce, I think 
there shou ld be no difference whateve r between 
the binding effect of the admission of a general 
and a special agent. In both cases alike the rule 
should be that the admission to be evidence was 
made in pursuance of the power con ferred. In 
this particular there is no difference between the 
a:cts and the words of the agent; with respect to 
the first, he must be authorized to speak them. 
IN each set of instances, it is a question of author-
ity. Upon the basis of this rule, then , the author-
ity of the general agent to bind his pr incipal by 
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his statement s, would be broader than that of 
the special agent, in the ratio of the transcendenc t\Q~ \J • .J:. 
of the power of the former over that of ~he l~t- 1 ~0.A/'-, _ [; O/ _/I 1--, 

t~r, but the right of each to speak for his _prn~- •r • . ' " '""1 J 
e1pal would rest on the sam~ grounds, that is _his c§ ~ , Jl ~ ,-Q 
authority to conduct the busmess confided to hm:. ti_ ~...JIO\ t ~} ?;> 
All statements made in the conduct of such busi- 1> 't -1) I 0 
ness are evidence against the principal; all others · 1,3 __ . .,... ' 
ar e inadmissible, because they are unauthorized ~Cf • ~ --
By considering the words of the agent in the light If!) ,A-,~ R / .,,.2_ 
of ·acts-verbal acts-the subject will be cleared J b' 'l.. -S t J ,S 
of all obscurity, and there will be no more dif- ..J. _ {L. 4:::-...: < • 
ficulty in deciding when such • words are admis- @ t. 
sible, than there is in concluding what acts of the 0~ ~ , 579 ¢" 
agent can be proved . ' • / • 

There is another phase of this case, and that is if this 
agent had present in his mind knowledge of the de-
fendants' di ssolution when he took the order for flour 
on Janua ry 27, 1925, such knowledge was imputable to 
the plaint iff and if the defendant knew that Greenberg, 
the plaint iff's agent, had knowledge of the dissolution 
of the partnership, the plaintiff is bound by the Green-
berg knowledge. See Sooy v. Stat e, 41 N. I. L. , 394 
at 400, where the rule is laid clown that whenever the 
principal, if acting in the matter for himself , would 
have acquired knowledge, ~uch knowledge would be 
chargeable to the principal. 

Two cases are cited in the Sooy case as illustrating 
the conditions under which the knowledge of the agent 
is imputed to his principal. Dresser v. Norwood, 17 
C. B. N . S. 466, was as follows: 

"A. placed timber jn the hands of H., a factor 
fo r sale , on a del credere commission. B. bought 
it throtwh the ao-ency of C., a broker who ( as t, t, 

H . was aware) had prior knowledge of the fact 
that the timber was the property of A. , and th.at 
H . was selling as factor only . C.'s knowledge 
of the relative position of A. and II . was not 
communicated to B., who made the purchase 
bona fide. 
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Held: In an action of A. against B. for price 
of timber, that B. was affected with the knowl-
edge of his broker, and therefore could not set 
off against the pr.ice of the timber, a debt clue 
him from H." 

Pollock C. B. said: 
"V\/ e think that in a commercial tr ansaction of 

this description, when·the agent of the buyer pur-
chases on behalf of his principal, goods of the 
factor of the seller, the agent having present to 
his mind at the time of the purchase a knowledge 
that the goods he is buying are not the goods 
of the factor, though sold in the factor' s name, 
the knov,,ledge of the agent, however acquired, is 
the know ledge of the principal. It is conceded 
that if at the time of the sale, the factor of the 
seller had expressly told the agent of the buyer 
that the goods were not his propert y, but the 
property of the principal, it would not have been 
a case for set-off. But why should the factor 
tell the buyer's agent that which he was well 
aware that the agent already knew . But we 
are not to be understood that we mean to admit 
that the case would ha~e been any diffe rent if the 
factor was ignorant that the knowled ge of that 
fact was present in the mind of the buyer' s agent, 
provided it really was present. 

So in Hart v. Farmers and Nfechanics Ba ni,, 33 Vt. 
255, cited in the Sooy case, 258 at 270, it is said : "If 
notice of this cla im "still remains in the mind of the 
attorney, it surely did not need to be repeat ed by the 
other party to become notice to the defendant. " 

Willard v. Denise, 50 N .' J. Eq. 482, holds that _a 
principal is charged with knowledge possess ed by h_is 
agent if the agent acted for the principal in a matter 111 

which such knowledge is pertinent. The Cour t of Ap-
peals said: 

"To brino- about this result two things 111ust 
b ' 

concur, viz., the possession by the agent of ~h_e 
pertinent information and his personal partici-
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pat ion in respect thereto on behalf of his corpora-
tion." 

In Gaspard v. 14th Street Store, 143 App. Div. (N. 
Y.) 402, it was held that a principal is charged with no-
tice or knowledge acquired by his agent outside of his 
employment and while acting for another principal, pro-
vided that the aaent had such notice or knowledge in his b 

mind when carrying out a particular transaction for his 
principal. 

It is therefore submitted that the knowledge of the 
agent, Greenberg, which was present to his mind when 
these tra nsactions were negotiated, was the knowledge 
of the plaintiff in this suit. 

See, also, A1nerican Surety Co. v. Conway., 88 N. 
J. Eq. 370, at 375. · 

There was error in overruling the questions contained 
in the E iahth and Ninth Grounds of Appeal, page 171, b 

to the effect thus : 
Q. "Did Mr. Greenberg have any conversa-

tion with you after January 19, 1925, concern-
ing the relationship or the financial standing of 
the partnership of Stone & Company?" 

Q. "Did Mr. Greenberg say, in any conversa-
. tion with you, after January 19, 1925, anything 
about the knowledge of the Pillsbury Flour 
Mills Company as to the dissolution of this 
partnership?'' 

We call attention to the fact that when the offer was 
made (page 76) to the court to have it understood that 
any question asked as to statements ma~e after the send-
ing of the letter to the Newark office of the plaintiff to 
the effect that the company knew of the dissolution of 
the partnership from statements made by Greenberg, 
and from statements made to outside people by him, the 
court said: "I think that would be _clearly inadmissible." 
The next morning (page 80), 11r. Reher renewed his 
offer to prove these conversations had taken place. The 
evidence was objected to, the objection sustained, and 
an exception allowed. 
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We think these questions were admissibl e from the 
extent of the cross-examination of the witn ess Herman 
Stone. The purpose of the excluded questions was to 
show knowledge of the agent, Greenberg, and the fur-
ther fact that the plaintiff company, through its manager 
and assistant manager in Newark, also had knowledge 
that a dissolution of the partnership had occurred, and 
that they would thereafter look to the conti nuing part-
ner, Herman Stone, for the payment of merchandise . . 
Further, Greenberg's de.clarations that he had knowledge 
at the time of these transactions, at any tim e on his bi-
weekly trips to Trenton, in the month of Jan uary, 1925, 
would, under the doctrine in the Sooy case , and the re-
maining cases herein cited, be the knowled ge of the 
principal. 

II. 

The court erred in overruling the followin g questions 
set forth in the thirteenth and fourteenth Grounds of 
Appeal: 

Q. "Do you recall how funds were withdrawn 
from that account, that is, upon what signa-
tures?'" 

Q. "How were funds withdrawn, that is, upon 
what signatures were funds withdraw n, prior to 
that time and afterwards?" 

Q. "That is, after January, 1925, how were 
• funds withdrawn from the account, and upon 

what signatures?'' 
( See Case, p. 70; p. 112, line 35; pp. 113, 114, 115.) 
It is plain that at the trial, the question of the dissolu-

tion of defendants' firm as having taken place, was 
raised by the plaintiff. This is made obviou s, we sub-
mit, from the following questions propounded to Her-
man Stone, who was not even a contesting defendant: 

Q. "Why didn't you first ge:J your creditors 
in, you and your brother, and pay your debts and 
then dissolve your partnership?" ( Case, p. 92, 
line 22.) 
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A . "There is no reason why.'' 
Q. "Y 6u say there isn't?" 
A . "There is no reason.'' 
Q. "When you dissolved this partnership what 

were you worth?'' 
A "M If?'' . vse . ., 
Q. "Yes." 
A. "I wasn't worth much more than I was 

orig inally, excepting that I had built up a good 
enough bank credit which wquld carry me 
through.'' 

Q. "I-low much do you think you were worth? 
I want to know how much you were worth at 
the time." 

Mr. Reher-Objected to as immaterial. 
The Court-Objection overruled. 
Q. "How much were you worth at the time , 

the 19th day of January, when you dissolved and 
assumed all the debts in this business, how much 
were you worth at that time? " ( Case, p. 93, 
line 1, &c.) 

A. "I was worth a little bit more than I orig-
inally ·was possibly between $1,500 and $2,000." 

Q. "vVhere was that money?" 
A. "In accounts outstanding and stock on 

hand .' ' 
Q. "It was in flour stock?'' 
A. "Yes, sir." 
Q. "The price of that fluctuated, didn't it?' ' 
A. "All the time; yes, sir.'' 
Q. "This dissolution of partnership that you 

drew-who drew that?" (Case, p. 91, line 23.) 
A. "I did." 
Q. "You had enough legal education to do 

that, did you?'' 
A. "No. I got a book of forms." 
Q. "Well, you knew enough to get a book of 

f orrns to do it?'' · 
A. "Yes, sir." 
Q. "Why isn't it fastened?'' 
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A. "Why isn't it fastened?'' 
Q. "Yes." 
A. "There is no reason why it is not fastened, 

excepting just because it wasn't, it was never 
thought of." 

l\!Ir. Heher-I think it is fastened . 
Witness-It has this clip on there. There 

were two copies of it made. 
Mr. Devlin-I do not understan d that fast-

ened. You can take one of them off any time. 
Q. "Who witnessed that?'' 
A. "A notary public, Carl Bernstei n." 
Q. Have you got him here as a witness?'' 
A. "Yes, sir." 
Q. "What date was it executed on ?'' 
A. "On the 19th of January." 

· See, also, Case, p. 103, line 1, &c., where counsel 
was permitted, over oh jection, to ask Herm an Stone a 
number of questions upon the point that he had sold 
flour, just before he ceased to conduct the business and 
long after the dissolution , below the market price, and 
did not use the money thus received to pay plaintiff the 
amount of its account. 

Questions propounded to Herman Stone ( Case, P· 
68, line 8) as to the change in the signature card in the 
bank, after the dissolution, were overruled, and the court 
said: 

"I do not suppose it is material. The thing 
we are interested in is i~J/iether or not there was 
any notice to this plaintiff of the dissolution or 
anything that would relieve the defend ant Joseph 
Stone who admittedly was a partn er, of his 
liability." 

. The court, in the charge, said ( Case, p. 162, line 28): 
"If they ( the defendants) were not partners, 

if there was -a dissolution, did the plaintiff by its 
authorized officers or agents have noti ce of ft, so 
that when this arrangement or these arrange-
ments were made, or when this transac tion arose, 
did they know or ought they to have known that 
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they must look to one defendant alone and not to 
both?" 

The court further said in the charge ( Case, p. 163, 
line 9) : 

" If, ladies and gentlemen, there is any part 
of th is claim that antedates the date of dissolu-

. tion, which is fixed by the defendants as some 
time in January, if you find that the dissolution 
took place, and that the defendant Joseph Stone 
is t_o be relieved, by reason of a notice, of any 
liability, if any of this claim was incurred prior 
to the date of that dissolution, even if there was 
notice, Joseph Stone would be liable for that in 
any event. As to the whole claim the question 
really revolves around the dissolution and notice." 

. The court further instructed the jury ( Case, p. 161, 
lme 30) that the defendant Joseph Stone, to reli~ve him-
self of liability as a partner, must comply with the Part-
nership Act, "and admittedly in this case that was not 
done." T hat instruction was highly prejudicial to the 
defendant, and led the minds of the jurors far afield 
from the real issue. . 
. The court further said , in the charge (Case, p. 162, 
lme 18) : . 

"So that the real question is, was notice given 
of the withdrawal of Joseph Stone? If there 
never was a dissolution, Joseph Stone is liable 
still, even if he had given notice that there was a 
dissolution." 

The questions which were overruled by the court we 
Submit, would adduce testimony of corroborative ;alue 
to show that immediately after the execution of the dis-
solution agreement, and at the time the letter was sent 
to plaintiff, that the members of the late firm did those 
things which naturally follow a bona fide dissolution of 
partnership, that is, they gave notice to the bank that 
the late partnership funds were the-reafter to be with-
drawn upon the name of the continuing partner for 
the reason that the partnership had been dissolved. ' 

• 
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Counsel was permitted, on cross-examinati on of Her-
man Stone, over objection to ask question s in a wide 
latitude as to the assets and liabilities of the defendants 
and their father. ( Case, pp. 87, 88 and 89. ) We sub-
mit that this was prejudicial, and should have been ex-
cluded from the case. The cross-examinati on of Her-
man Stone, as shown by the questions hereinbefore 
quoted, created prejudice or unfavorable impressions 
against the contesting defendant upon irrelev ant matters. 

We respectfully submit that the judgment should be 
reversed as to the appellant Joseph H. Stone. 

JORN L. REH ER, 
AARON V. DA W ES, 

Attorneys for Defendant-Appellant Joseph H . Stone. 
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The plaintiff, Pillsbury Flour Mills Company, a cor-
poration, sued the defendants, Joseph H. Stone and Her-
maa Stone, partners, trading as Stone & Company, and re-
covered a judgment against them for the sum of $6,563.81 
at_ the October term of the Mercer County Supreme 
C1rcui,t Court, on November 5, 1926. 

To this suit the defendant, Herman Stone, did not 
answer, but the other defendant, Joseph H. Stone, did 30 
answer and defended on the gr1ound that he was ·not a 
Partner at the time the indebtedness was incurred. Her-
man Stone was the partner who had no property, and 
Joseph H. Stone was the man of property who defended 
on the ground that there was n10 partnership, and that he 
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was not liable in any manner fo,r the amount of money. 
The facts testified to are as follows: 

PLAINTIFF'S FACTS . 

The plaintiff, a company 1with branch office located in 
ithe City of Newark, New Jersey, received a visit from 
·the two def end ants, Joseph H. Stone and Herman Stone, 
in October, 1924. (Testimony of Elmer D. V ander• 

l0 hoof, State of the Case, p. 8, line_ 12.) !he ?efe nda~ts 
,stated that ,they were about ,to go mto busmess m the City 
of Trenton, selling flour. Mr. Vanderhoof and Mr. 
Cobb, acting for the plaintiff, inquired into the financial 
responsibility ~f the defendants. The defendant , Her· 
man Stone, said he was not financially responsible (State 
of the Case, p. 1 0, line 14), but that his brother, Joseph 
H. Stone, was, and he also said that his father intended 
putting some 1money into the concern. He, Joseph H. 
Stone, gave a statement of the assets and liabilities . 

2 
After Mr. Vanderhoof had made some inquiries as •to, 

O the standing of Joseph H. Stone and Herman Stone in 
the City of Trenton, Herman Stone and Joseph H . Stone 
signed a contract, under date of October 30, 1925, for 
a carload of Hour, -which was later shipped to them as 
ordered by installment. Sales of the same were made at 
various times and deliveries ,were made up until the latter 
part of June, 1925. · . . 

Mr. ·Greenberg, a traveling salesman of the plamtifl 
(State of ithe Case, p. 19, lines 20 to 30) had power to 
sign contracts subject to acceptance by Mr. Vand erhoof 

BO and Mr. Cobb. No one had abso.Iute authority to sign 
contracts and determine prices except Mr. Vand erhoof 
a-nd Mr. Cobb. (See State of the Case, pages 41 and 
59.) 

The business of Stone & Company continued without 
any interruption, so far as the knowledge of the plaintiff 
was oo,ncerned, until defendants became indebted to the 
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plaintiff for ithe sum of $6,051.50, which time was about 
the end of June, 1925. 

Two drafts, O'ae under date of May 21, 1925, for 
$2,304.50, and one under date of June 8, 1925, for 
$2,682.50, were dishonored, which led the plaintiff to 
investigate and as a result suit was commenced by the 
plaintiff against both defendants as partners for the sum 
1of $6,051.50. 

Herman Stone, def end ant, who had no property, did 
not file any answer, but the other defendant, Joseph H. 10 
Stone, the man of property of the 1two partners, filed an 
answer denying every allegation made by the plaintiff. 

DEFENDANT'S FACTS. 

Testimony of the defendant in the case was that on 
January 19, 1925 (a little over two, and a half months 
f~om the date of the forming of the partnership) , they 
dissolved partnership. In the ,dissolution the defendant, 
Herman Stone, assumed all the assets and liabilities of 
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the partnership (State of the Case, p. 163). Three days 
after Her man Stone, the partner ,who had no property, 
as~umed the business, he aUeges he sent a letter to the 
Pillsbury Flour Company marked, "attenti ,on of Mr. 
V ~nderhoof," announcing the dissolution of the partner~ 
ship, and stating he carried the responsibility for the busi~ 
ness and 1thait he would be in Newark in a few days and 
would take the matter up in detail, but he never went to 
~ ewa.rk. This leUer was alleged to have been signed only 
Y Herman Stone, not by J os·eph H. Stone, the man of 

Property. This letter was not received by the plaintiff a11d SO 
the men who were in charge of the entire office (State of 
the Case, p. 18, line 20, ito 28, and p. 36, lines 25 to 30). 
h The defendant partner, Joseph H. Stone, testified that 
e Was thirty~five years old, and a graduate of the T ren~ 

~n High School, and also took an ,engineering course at 
utgers College, New Jersey, for three years. He 
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worked in the safoon business and later went in the An-
thracite Manufacturing Company Coal business (State 
of the Case, p. 13 5) i:i 191 5. He -said he saw his brother, 
Herman Stone, mail this letter, copy of which was offered 
in -evidence, at 5 :00 or 5 :30 in the evening of the 22d 
day of January, 1925, in the P 10,st O ·ffice in Tren ton. 

The defendant partner, Herman Stone (Stat e of the 
Case, p. 62) stated that he was twenty-nin.e years old, 
was a graduate of the Trenton High School and W estern 

10 Reserve University, where he took a law course; that he 
was a salesman for a flour company, Commande r Flour 
Company, for a year and a half, and also worked for his 
brother, Joseph H. Stone, selling coal. He stated that 
he ·mailed the letter of January 22d, 1925, to the Pi llsbury 
Flour Mills at 5 :00 or 5 :30 in the evening of that day, 
at 1the Post O ·ffie:e in Trenton (State of the Case, p. 71) • 
Said he sent out only o;ie letter, announcing the dissolution, 
which was to the plaintiff, the only large creditor. W hen 
questioned as to his records as to his business transa ctions, 

20 he said all had been lost or burned and he ,was unable to 
tell how much money he owed, 10-r whom he owed it to 
(State of the Case, p. 93). He said that his brothe r, Jos· 
eph H. Stone, stated he would not ask for any of the 
p~ofits made during the time they were partners (State 
of the Case, p. 95). . He did not think it necessary to 
register the notice of dissolutiion of the partnership. Stated 
that after the dissolution of the partnership, he sold the 
plaintiff's unpaid-for flour below cost and used the money 
for his own private purposes (State of the Case, pages 

30' 102 and 103). Said he was hurt in June and went to 
Florida in August, turning 1over his affairs to an attorney 
by the name of Boscarell, of the City of Trenton. 

The other defendant, Joseph H. Stone (State of the 
Case, p. 125) stated that he was a graduate of the Tren· 
ton High School, and had been in the coal business. 
Stated he had an argume ·;it with his brother, He rman 
Stone, about the running ,o.f the flour business and they 
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were on bad terms at the time of the dissolution, and he 
handed over all the business to his brother. Admitted 
he did not ·sign ,the letter alleged to1 have been sent to the 
plaintiff notifying him of the dissolution of the partnership, 
and did not mail the letter but entrusted it to, his brother, 
Herman Sone. It was admitted that the alleged dissolu-
tion of partnership was never advertised in the newspaper. 

fr was admitted by the defendants that the business of 
Stone & Company ,was never registered in ,the County 
Clerk's office until the end of June, 1925, so as t'o ,indicate 10 
who were the perst:Jns trading by that name, when Her-
man Stone, the remaining partner, had sold all his assets 
and was going io-ut of business. 

The facts of the case would infer the defendants had 
rigged up a scheme by which they were to establish their 
credit with the plaintiff corporation. and after the credit 
was established the partner who was responsible in 
property would secretly withdraw from the partnership, 
and the non~responsible m~mber of the partnership, Her-
man Stone, would continue the business and take the 20 
plaintiff's flour and sell it ·· on the market below what it 
cost him to purchase it, and dissipate the proceeds of the 
sale. In other words, the conduct of the defendants 
points to a firaud well planned and perpetrated on the 
plaintiff. 

Defendants claimed the partnership was dissolved on 
January 19th, 1925, by Herman Stone ,taking over the 
~artnership, and that on January 22d, 1925, a letter 
signed on.ly by Herman Stone, was mailed, by ordinary 
mail, to the plaintiff, notifying him of the dissolution. This 30 
letter the plaintiff claims he never received. The defend-
ants base -their appeal on the fact that the ·court excluded 
t?e testimony that Mr. Gree;iberg, salesman of the plain-
tiff, made statements to the defendants ,and to others after 
the 1time the alleged letter was sent, that the plain.tiff had 
told him, Greenberg, that the plaintiff company received 
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the letter of January 22d, ·1925, anno:uncing the dissolu--
tion of the partnership. · 

Defendants say in their brief that the denial of the 
plaintiff receiving the letter anni8uncing dissolution of the 
partnershp, which letter was dated January 22, 1925, 
was based on the absence of the letter file of the plaintiff. 
This is an erroneous statement of fact. It was based on 
1the fact that there was no such letter ever received, and 
the further circumstances that if such letter had been re--

10 ceived new arrangements would immediately have been 
made by the plaintiff with defendants, o-r credit would 
have entirely ceased, because of ithe fact that the one who 
took over the business was the partner 1who had no prop--
erty whatever. Also the defendants assume that Green--
berg, plaintiff's agent, conducted the business entirely. 
This is also erroneous. All G,reenberg ever did was to 
take orders for delivery, and make contracts for sale, which 
had to be approved and accepted by the people in the 
Newark Office (State of the Case, p. 75, lines 20-30). 

20 
Evidence on which the appeal is founded 1taken from 

the State of the Case, pages 73, 74, 75 and 76: 
"Q. Did Mr. Greenberg have a:iything to do, 

when he had these o::mtracts with you, in fixing 
prices? 

Mr. Devlin-I object unless -it can be shown 
that Greenberg had 1that authority from the prin--
cipal. 

The Court-You are asking for a conclusion 
30 now, whether or not he did fix prices. 

Q. Mr. Stone, did Mr. Greenbeirg at any time 
duri;ig his conversation with you with reference 
to the sale of fbur change the price of flour? 

Mr. Devlin-Objected ito. 
Mr. Heher-Your Honor, the witness has al--

ready testified the flour was delivered in accord--
ance with the contract he signed. Now, if there 

l 
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was any change of price during the negotiations 
it will show 1that he had the authority to do it and 
it was ratified by the company. 

The Court-If the company had to iratify, as 
appears by the contract, then the power was in 
the ·compa.:1.y and not in Mr. Greenberg. 

Mr. Heher-There has been 1testimony that 
Gre·enberg had no power to fix prices. 

Mr. Devlin ( after discussion)-Another objec-
•tion to the question is, that unless the written con- 10 
tracts are produced here, no ·oral evidence can be 
given as ,tD what they contain. 

The Court-The testimony is that the COD.tracts 
are uniformly like the one presented. I think it is 
not competent and the objection is sustained. 

Q. Did Mr. Greenberg say anything to you 
about extension of credit at any time? 

Mr. Devlin-That is objected to also for the 
reas,on that ,they have not established that Mr. 
Greenberg had the power of authority to do any 2_0 
of those things, but on the contrary have estab-
lished that he had not. 

The Court-The testimony so far is that he 
had not. I suppose you have got to show he had 
authority. 

Mr. Heher-1 submit it is a question for the 
jury as to whether or not he had power to do 
these things. 

The Courit-N o, not if it required ratification. 
Th at ,obviously is evidence of the lack of author- 30 
ity. 

( After discussion.) 
The Court-The question is overruled. 
Mr. Heher-May I have an exception? 
The Court-Yes. 

Q. Mr. Stone, M.r. Greenberg signed contracts, 
you said, on . behalf of the company? 
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A. Yes, •si1r. · 
Q. He signed each one of those three that you 

mentioned? 
A. Yes, sir. 
Q. Did he sign other oontracts too? 
A. Yes, ·sir. 
Q. Did he sign them right up until you ceased 

the conduct of the business? 
A. Yes, sir. 
Q. For the Pillsbury Flour Mills Company? 
A. Yes, sir. 
Q. There was never any one of the co.utracts 

rejected or disapproved by the company? 
A. No, sir. 
Q. You always received the flour in -accord-

ance with the contract which he made? 
A. Yes, sir. 
Q. What did Mr. Greenberg say 10n this occa-

sion when you say that he .called shortly after the 
sending of ,this letter to Newark by you to the 
Pillsbury Flour Mills Company on January 22, 
1925? 

Mr. Devlin-Objected to, for the reason, first, 
that it is hearsay-

The Court-I think that is eaough reason in 
this ,regard. Objeotion sustained. 

Q. What did Mr. ·Greenberg say on that same 
,occasion with reference to the knowledf.!e of the 

0 

Pillsbury Flour Mills Company as to the disso-
lution of this partnership? 

Mr. Devlin-Objected to for the same reason. 
The Court-Objection sustained. 
Mir. Heher-If your Honor please, the testi-

mony is already in the case, the testimony of Mr. 
V anderhoo.f and Mr. Cobb, that Mr. Greenberg 
had the authority on the road to make contracts, 
subject to the approval of -the company. And 
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they go further and say that when he was on the 
road it was his duty and it was part of his work 
to observe the financial condition of various indi-
viduals, partnerships and corporations, and to re-
port to the company. It was his duty and part 
of his work to observe coaditions and ascertain 
and report to the o8mpany if there was a change 
in the financial condition or status of a partnership. 

( After discussion.) 
The Court-I overruled the question that is 10 

now pending. 
Mr. Heher-The other questions along the 

same line I suppose it will be a waste of time to 
ask. I suppose we might have it underst,ood now 
that any question that may be asked as to state-
ments that Greenberg made to this witness or made 
to the defendant Joseph Stone after the sending 
of th1s letter to the N ,ewark office of the Pillsbury 
Flour Mills Company, to the effect that the com-
pany knew of the dissoluti<)n of the partnership 20 
between these· two defendants-I might say that 
Greenberg not only made that stateme·at to the 
,two defendants, hut to two or three disinterested 
people. 

The Court-I think that would be clearly in-
admissible. 

Mr. Heher-I understand that we cannot show 
by statements that this man Greenberg made after 
the sending of this letter on January twe:ity-sec-
ond the knowledge of the plaintiff as to the dis.- 30 
solution of the partnership of these two men? 

The Court-No. You cannot prove by this 
witness that Greenberg told him that Cobb had 
heard Vanderho:)f say that a letter had been re-
ceived, or anything of that sort. 

Mr. Heber-I want to show, your Honor-
The Court-I do not think anything could be 
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accomplished hy pursuing the matter further. I 
have already ruled that that cannot be done. 

Mr. Heher-May I have an exception?" 

There is a distinction here between what is an order 
and what is a contract of sale. We quote evidence from 
St.ate of Case, page 43, line 30. 

"Q. What do you mean by .an order as disti:i~ 
guished from a contract? 

10 A. They won't order the five hundre d barrels 
at one tim,e; they will give us an order for a hu::i~ 
dred barrels or twenty barrels, and later 1they will 
give an order for a couple of hundre d barrels, 
and those 10-rders apply against the contract, as in 
thi;; instance, forty barrels one time and twwty 
barrels another time. 

The Court-When you use the word 'Order,' 
you mean shippi:ig order? 

The Witness-Yes, sir." 
20' _ 

GROUNDS OF APPEAL ASSJ ,GNED BY 
DEFENDANT. 

The appellant Joseph H .. Stone hereby assigns the fol~ 
lowing grounds for reversing the judgment of the court 
hefo,w· . ' 

1. The orders of December 3d, for flour, in the sum 
of $37'8 and $189, respectively, were in writing, and 
the ·court permitted, over objection, the witness Cobb to 

3o · testify .as to what the dates of the orders were, wi1thout 
producing the writing. 

2. The followi;ig question, propounded to Herman 
St,one, was overruled: 

Q. Did Mr. Greenberg say anything to you 
about eX!tension of credit at any time? 

The said question being asked for the purpose of prov~ 
ing that the plaintiff had actual and imputed knowledge 

1 1 

and notice of the dissolution of the defendants' firm, and 
to mn~oboraite the se:iding of the notice of the dissolution 
to plaintiff. 

3. The following question, propounded to Herman 
Stone, was overruled: 

Q. What did Mr. Greenberg say on this occa-
sion when you say that he called shortly afiter the 

· sending of this letter to Newark by you to the 
Pi llsbury Flour Mills Company, on January 22, 
1925? 10_ 

The said question being propounded to the defendant, 
Herman Stone, for the purpose of showing that Green-
berg, as plaintiff's agent, had kno1wledge and notice of 
the dissolution of the defendants' firm, and to corroborate 
the sending of the notice of dissolution to plaintiff, which 
knowledge a1:id notice were imputed to plaintiff. 

4. The court overruled the following question, pro-
pounded to said Herman Stone: 

Q. What did Mr. Gree:iberg say on that same 
occasi,on with reference to the knowledge of the 20 
Pi llsbury Flour M 1ills Company as to the dissolu-
tion of this part.aership? 

The said question being asked to prove the knowledge 
and notice to the plaintiff of the dissolution of the firm of 
defendants, and the receipt ,o,f the letter containing notice 
of the dissolution of defendants' firm. 

5. The court overruled the offer on the part of the de-
fe;:idants to prove that Mr. Gr ,eenberg, as the agent of 
the plaintiff, had knowledge of the di•ssolution of the part-
nership of defendants. 30 

6. Th e oourt permitted the witness Walter Cobb to 
answer, over objection, the following question: 

Q. What is the date, from these records that 
you have got in evidence, of the last order or sale 
-n ot the delivery-of flour? !he objection being bas-ed upon the theory that the 

Wntten records or pape rs should speak for themselves. 
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7. The court permitted the witness Walte r Cobb to 
answer, over obj -ection, the following question : 

Q. If that letter had been received, what would 
have been your duty as credit man of this com-
pany? 

The objection being bas-ed upon the theory that such 
question was incompetent, irrelevant and immaterial. 

8. The court overruled the following questi<)n, pro-
pounded to the witness Leonard K. Cox: 

10 Q. Did Mr. Greenberg have any co:aversation 
with you after January 19, 1925, concerning the 
relationship or the financial standing of the part-
nership of Stone & ,Company? 

9. The court overruled the following question, pro-
pounded to the said Leo::iard K. 1Cox: 

Q: Did Mr. Greenberg say, in any conversa-
tion with you, after January 19, 1925 , anything 
about the knowledge ,o,f the Pillsbury Flour Mills 
Company as to the dissolution of this par tnership? 

20 10. The court overruled the f ollo,wing questions, pro-
pounded to the defendant Joseph H. Stone: 

Q. Did y,ou have anything to do with the part-
nership after the signing of that agreement? 

Q. Did you do anything else, with reference 
<to the partnership, after the signing of this agree-
ment? 

11. The court permitted ,the witness Walte r Cobb, 
over obj-eotion, to answer the following question : 

Q. Now, I call your attention to:), the last num-
30 ber of packages given here on p. 5. Do you see 

there, on p. · 5, do you · see there "12 -3" and 
~-8-25. D ,ate. · Stone & Company. No. of 
packages, 40; size, 98 Cot." and so forth . Now, 
will you .tell me what that "12-3-24" means? 

12. The court refused t,J, strike out the testimony of the 
said Walter Cobb as to ,the contents of the -contract, in 
writing, as to the order and sale which was alleged to have 
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been made on December 3d, the objection thereto being 
based upon the ground that the contract itself should have 
beea produced. 

13. T he court overruled the foHowing •question, pro-
pounded to Joseph Ringkamp: 

Q. Do you recall how funds were withdrawn 
from ithat account; that is, upon what signatures? 

14: Th e court overruled the following questions, pro-
p:lunded to Pasquale Dalosio: 

Q. How were fund~ withdrawn; that is, upon· 10 
what signatures were funds withdrawn, prior to 
that time and afterward? 

Q. That is, after January, 1925, how were 
funds withdrawn from ithe account, and upon what 
signatures? 

There were no exceptions taken to any of the law 
charged hy the coulit. 

The defendants rely on N,os. 2, 3, 4, 5, 8, 11 a:id 14 
· of Grounds of Appeal. 20. 

Grounds Nos. 2, 3, 4 and 5 relate to the declarations 
of the agent, ·Greenberg, relaitive to the knowledge of the 
plaintiff of bhe dissolution of the partnership. The part-
nership was dissolved ,on the 19th of January, 1925, and 
the alleged letter was written and mailed o:i ithe 22d of 
January, 1925. The alleged declarations of the sales-
man, Greenberg, were made after these events occurred. 

The defendants, in their Brief, try ·to give the impres-
sion that Greenberg received information from them, or 
bhat they were desirous to tell what they had told Green- 30 
berg. T he evidence in the case, and the record sust&ins 
it, is that what the defendants wanted to da, was to pro-
duce witnesses to testify to statements of ·Greenberg, w hich 
statements would show the plaintiffs had received the 
Notice of Dissolution. It must be remembered that 
Greenberg was a salesman without power ,to make a valid 
contract unless approved by the office of ithe plaintiff in 
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Newark. Greenberg Was no,t there ,to make declarations 
on acts that were passed which involved his principal. He 
,was there only ,to solicit orders for flour. 

The cases offered by the def eadant have no applica-
1tion to the .facts in this case. The first ·cas-e offered is 
Agricultural Insurance.Co. v. Potts, 55 N. J. L. 158. 
That was a case where the plaintiff, Potts, to::>k a policy 
of insurance from the agent of the Insurance Company, 
with the stipulation that if any other insurance was made 

10 on the property the policy would be null and void, unless 
the co-:isent of the insurance company was given to the 
same. Plaintiff insured the property and put on extra in-
·surance and made an application to the agent and told 
him that she had insured the property. The agent said he 
would let her kn!O'w in a fe,w days, but neither the agent 
nor the insura:ice company ever communicate d further 
with the plaintiff until a fire . took place. Mar sh, of the 
firm of Wright & Marsh, agents of the insurance com-
pany, took the wi1tness stand •b::>, testify to the customs of 

20 the company. Mr. Patterson, the general agent of the 
corporation, visited the plaintiff after the fire and endeav-
ored to adjust the loss and said that they had :;iotified the 
agent to cancel the policy, but -it had been neglect ed. This 
was a plain case where a principal entrusted a duty to an 
agent and the agent failed to perform, and the principal 
was held pl'i::>perly liable. This case does not determine 
the question of what was told to the agent, but the plain 
fact that the defendant imposed the duty on the agent and 
the agent failed to perform, and the plaintiff suffered 

30 damages and the company was held liable. 
The case of Ashmore V. Penna. Steam Towing and 

Trans. Co., 38 N. J. L. 14, is flat against the defendant 
has no applicalion to the fads of the case. The evidence 
ruled ,out in that case was where several witnesses testi-
fied the ge:ieral agent of the defendant told them after 
the accident that he knew of the snag that caused the acci-
dent before ,the happening. 
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The case of Willard v. Denise, 50 N: ]. E. 482, has 
no application to the facts of the case at bar. 

The same can be said of the case of American Suret}) 
Co. V. ConWa}), 88 N. J. Eq. 370. 

The true position of the ,defendanl is that he wanted 
to pmve by witnesses that a salesman of the plaintiff made 
stateme·:its of facts alleged to be within the knowledge of 
the plaintiff, which was that plaintiff received notice of 
dissolution which occurred previous to the alleged con-
versation of the salesman agent with the witnesses of the 10 
defendant. 

The defendant alleged he notifi.ed the plaintiff in writ-
. ing ,:i,f the dissolution of the partnership 0:1 the 22d daiy 

of January, 1925. Now, can statements made by Mr. 
Greenberg, salesman of the plainliff, to the defendants 
and other parties, in relation to plaintiff's knowledge of 
the dissoluti,::>n after the date on which notice o.f said dis-
solution was given to plaintiff, be used as •evidence against 
plaintiff, and ,the plaintiff be bound thereby? 

We submit the ruling of the court below was correct. 20 1 · 

Wigmore on Evidence, Second Edition, Vol. 2, Sec-
tion 1078, p. 586: 

"The principle upon •which the dedarati ,ons or 
representations of an agent, within the scope of-
his authority, are permitted to be proved, is, that 
such declarations, as well as his acts, are consid-
ered and treated as the declarations of his prin-
cipal. What is so done by an agent, is dnae by the 
principal through him, as his mere inst,rument. So 
whatever is said by an agent, · either in the making · 80 
,~f a contract for his principal, or at the time, and 
accompanying the performance of any act, within 
the scope of his authority, having relation to, and 
connected with, and in the oourse of the particular 
contract or transaction in which he is then engaged, 
is, in legal effect, said by his principal, and ad-
mis·sible in evidence; not m·erely becaus ·e it is the 
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dedaratio 'a or admissi,on of an agent, but on the 
ground that, being made at the time of and accom• 
panying the contract or transaction, it is treated 
as the declaration or admission of the principal, 
constituting a part of the 'res gestae,' a part of 
the contract or transaction, and as binding upo::i 
,him as if in fact made by himself. But declara· 
tions or admissions by an agent, of his own auth-
ority, and not accompanying 'the ·making of a oon· 

10 tract, or the doing of a'a act, in behalf of his prin-
cipal, nor made at the time he is engaged in the 
transacti ,on to which they refer, are not binding 
upon his principal, not being part of the 'res 
gestae,' and are not admissible in evidence, but 
come within the general rule of law , excludi.1g 
hearsay evidence; being but an accoun t or state• 
ment by an agent of what has passed or been done 
or omitted to be done-not a part of the transac· 
tion, but only statements or admissions respecting 

20 it." 
Fair lie V. Hastings, 10 Ves. Jr. 123. The defendant, 

Hastings, borrowed a sum of money of the plainti ff. De-
fendant, Hastings, executed a bond which, it was agreed, 
should remain with defendant, Hasting' s agent , Caunto 
Baboo, until all ·the money had been advanced by plain· 
tiff to Hastings. Plaiatiff advanced all the money in in· 
stalments, and upon the payment of the last instalment 
,called upon the defendant, H ,astings, for delivery of the 
bond. The defendant, Hastings, never delivered the bond 

80 to the plaintiff. The agent, Baboo, had told the plaiJtifr 
on several oocasions that he, the agent, had delivered the 
.bond back to H ,astings. The plaintiff to prove that Hast· 
ings was in possession 01f the bond, endeavored to introduce 
statements made to him by Hastings' agent, Babo o, that 
he, Ba.boo, delivered the bond to the defenda-Jt Hastings. 
The Court held that these declarations should be excluded 
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on the ground that the same were pure ·hearsay and not 
binding upon the principal. 

Steamboat Co·. v. Flanagan, 41 N. J. L.· 115. 
The plaintiff, Flanagan, testified that a day or two after 

the horse had been landed from the boat he went dowa 
and told the clerk of the boat that the horse had been hurt 
in landing, and offered to show . the reply of the clerk for 
bhe purpose of establishing the alleged negligence. The 
Court below admitted the evidenoe over objection of de-
fendant. The Supreme Court reversed the decision and 10 
held that: 

"1. The declarations of ,a ·steamboat clerk, 
made after the delivery of goods, are !aot com-
petent :to· charge the steamboat company with neg-

. ligence in their transportation." 
Ashmore V. Penna. Steam Towing and Trans. Co., 

38 N. J. L. 13. To py;ove the fact of knowledge of the 
condition causing the injury, plaintiff attempted by several 
witnesses to prove that the g•eneral agent said that he knew 
of the snag that caused the accident before the happening 20·; 
of the accident upon which suit was commenced. The 
Court below admitted those statements. The Court above 
reversed the Court below, and excluded these declarations 
?ecause they were mere narrations and conversations hav-
mg a reference to, but ·no effect in, the discharge of the 
delegated duty, and the Gnu rt held: 

"1. Statements made by ,a general agent, in 
order t,o, be evidence against his principal, must 
have been made in the course of the business en-
trusted to him. ao 

2. This ,rule excludes all statem-ents or narra-
tions of such agent, which, although relating to 
the ibusiness of the principal, were not m-ade in 
execution of the agency." 

Blaclcman v. West Jerse'J) and Seashore R. R. Co., 
68 N. J. L. 1. In this case the plaintiff, testifying for 
herself, stated that her fall was caused by the sudden 
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starting of the 'Car while she was on the running board, 
. and further, that when the conductor came to her and 

helped her up, he said to her, "It is too bad, are you hurt?" 
and she said, "I signaled you to let me get off and you 
answered me." And he said, "I know I did, but I for-
got you. It is entirely my fault." The Cou rt belio,w. 
admitted the 'testimony, and the Court above reversed 
:the decision and made the distinction between the res 
gestae and statements made after the act. 

"1. Declarations are admissible, as part of the 
res gestae, only when they are co::icomitant with 
the main .fact under consideration, and are so 
connected with it as to, illustrate its character. 

2. ,Only such words as ar,e spoken , or such 
acts are are done, by an agent, in the execution 
of his ag,ency, are admissible in evidence against 
his principal." 

Ge_yer V. Ge_yer, 75 N. ]. E. 124: 
"5. The son having acquired the fee-simple 

title applied for a loan on mortgage on the prop-
erty in question to the mortgagee defen dant M. 
M. oommitfed the transaction of the business on 
her part to the solicitors who had acted as the 
solicitors of the son in his acquirement of his 
father's life estate. There was ·no proof that M., 
the mortgagee, had any actual knowledge of the 
son's fraud upon his father, but an attempt was 
made on the part of the complainant to charge her 
wibh notice of the t-ransaction for the reason that 
the solidtors whom she employ ,ed knew about it.-
H :ELD, this is carrying the doctrine of notice to 
an agent to an extreme to which the decisions do 
not now go." 

Center Garage Co. V. Columbia Insurance Co., 96 
N. ] . L. 456. The Center Garage Company sold an 
aubomobile to one Dodds. The purchase price was $1,-
500. 00. Two hundred dollars was paid on account aad 
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the balanoe in instalments, the title o:f the machine to 
remain with the Center Garag ,e Company until payment 
in full. T he defendant, Columbia Insurance Co ., in-
sured the machine for $1,500.00 for benefit of vendor 
and vendee as ·their interest might appear. After this, 
Dodds was driving the aubomdbile ,and had an accident 
in which it was totally destroyed. Plaintiff, Center Ga-
rage Co., sued 'bhe Insurance Company for the los·s. The 
policy had a provision that if the automobile was used 
for carrying passengers for ,compensation at the time of 10 
the accident the po,licy would be ·aull and vioid. The 
case went to trial. For the purpose of proving that the-
terms of the policy wer ,e violated the Insurance Company 
caUed Dod ds, the purchaser of the car, to show ,that after 
the accident -he made a written statement that at the time 
of the accident he was using the car for hacking purposes. 
At the trial he denied the statement, although his signa-· 
ture was attached t::>, it, and said that he was using the 
car .for his own private purpose, which ,was gDing to the 
store to get milk for his ba:by. T 1he lasurance Company 20 
called Mr. Clark, who wrote the statement in which 
Dodds declared he was using the car for carrying passen- ' 
gers from Bloomingdale to P ,ompton Lakes. The Court 
below directed a verdict for the plaintiff . The defendant 
contended that the question should have gone to the jury 
as to whether or not Dodds' testimony should ,or should 
not receive credit. The Court of Appeals held that the 
written statement was a piece of evidence entirely without-
probative force so far as plaintiff was concerned, for 
Dodds was n::it its agent or representative, either actually 30 
or apparently authorized to bind it by admissions made 
by him after the accident. The case was reversed as to 
'the method of proving damages, but on this question the 
Court held: 

"1 . A statement which admits facts destruc-
tive of the plaintiff' ·s claim, made by a person 
other than the plaintiff himself, after the alleged 
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cause of action has arisen, is n1:l,t ev,idential against 
1him, unless the party making it was his agent or 
-representative authorized to bind him by such ad-. . " 
m •ISSIOn. 

Soo_y Ads. State, 41 N. J. L. 394, Court of Errors 
a:id Appeals. This case was a suit by the State ,on a bond 
of Sooy, formerly State Treasurer, and his sureties. The 
defendant tried to introduce evidence of members of the 
Legislature and members of the Committee of the House, 

10 who were "on the Comm,ittee" with power to examine 
the oondition of the State Treasury, and the manage• 
ments of the same. This Committee had reported that 
the bond was sufficient and they advised its approval, 
and stated "their pressing duties unfit members ia this 
house, and the great amount of work required, has de-
cided it to determine not to undertake to ascertain the 
present condition of the state treasury." Then defend-
ant asked the witness if he knew of the chara cter and 
,ooindition of the State Treasurer, and also if he knew of 

20 irregular ,ities of the State Treasurer. The questions were 
overruled :by the Court below. The Court of Appeals 
sustained the overruling of the questions for the reason 

1that a member of the Legislature ,even as a member of 
the Committee, was not an agent of the State, and that 
also, another reason that the notice must come to .the agent 
where he is concerned for the principal and in the course 
of the ,same transaction, and if he had notice only by some 
other .transact•ion foreign to the business in hand this will 
not affect the principal. 

80 On pages 400 and 401 the doctrine is elaborat ely dis· 
cussed. At page 401 the Court said: 

"I do not perceive why third part.1es should ac· 
quire any unexpected rights against the principal 
from the mer•e knowledge of an agent aot com· 
municated to him, even supposing the agent 's duty 
to his principal required the disclosure to him of 
that knowledge." 
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The Court also held : 
"7. In a matter ,wherein .the legislature prope,rly 

acts as agent of the :state, notice to the members 
of the legisl,ature individually is not notice to the 
state; such notice, ·to hind the state, must be given 
to o..:ie of the legislative branches in organized 
sess10n. 

To· the same effect is Huebner v. Erie R. R. Co., 
69 N. J. L. 327, a case where after an accident a man 
went to investigate the circumstances for the plaintiff, 
and called at .the office of the superintendent of the de-
fendant, asked to see the parts of the machinery. The 
superintendent said, "They are ';iot here." The visitor . 
replied, "I believe they are." The clerk was called and 
asked if the parts were the-re and he answered, "Yes, sir," 
and pmduced them. This testimony was admitted by the 
Court below as binding the principal. The Court of 
Appeals overruled the Court below because there ,was 
no evidence that the raihoad people who made the state-
ments to the witnesses ,were authorized to make state-
ments on behalf of the Railroad Gompany in that regard, 
~nd held there was no evidence to show that the super-
Intendent or the clerk had authority to act for the Rail-
road Company, and further that before such declarations 
could be evidence they must constitute a part of- the res 
?estae in the d::iurse of the employment about 'the matter 
m question. They must accompany the doing of 'the act, 
and must be within the scope of the delegated authority. 

"A principal is bound by the acts and CO'~-

comitant declarations of an agent touching such 80 
matters only as are within the scope of his gen-
eral employment, ,o,r have been specially entrusted 
to his agency by the principal. Acts and declara-
tions not falling within this rule are not within 
the exception to the rule excluding hearsay testi-
mony. 

,, 

. t .J West Jersey Trac 1 

ion Co. vs. Camdei 
Horse ·R.R.Co., 5: 
N.J .E. 163. Co1 
of Errors and 
Appeals. 

Nash vs. Perth 
Amboy, N .J .Adv. 
Rep. Vol.5, No.4 
1393. Date Oct. 
22, 1927. Court 
of Errors and 
Appeals. 
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In the case of King V. Atlantic Cit}) Gas and Water 
Co., 70 N. ]. L., p. 679, the facts were that at the 'trial 
the plai.::itiff ·wanted -to 1show that the water heat er installed 
by the def end ant was wrongly installed, and had defects. 
They put on testimlony to show that they calle d the atten-
tion of the company after the accident, and that the com-
pany sent an employee to examine the heat er, and the 
employee after examination said ,it was , defective, and 
said he couldn't 1tell what was the matter, but he would 

10 report to the compa.::iy. The Court of Appea ls held evi-
dence was not admissible 10,r binding on the defendant, 
1and the employee ·was not sent for the purpose of making 
statements. 

"1. W ·here a person authorizes another to 
speak for him he may be oonfronted by testimony 
as to what was said by his representa tive withia 
the scope of his .authority; but where the employ-
ment is purely mechanical the master .is not charge-
able with what his employe may choose to say 

20 while at work for him. 
2. In a suit against a master for damages 

caused by the furnishing of a defective appliance, 
testimony that a servant, who after the accident 
had been sent to repair such appliance ,or to ascer-
tain and -report its condition •b:) his employer, said 
that somethi:ag was wrong with the appliance, is 
.irrelevant, hearsay and inadmissible." 

H a})es V. J erse}) City, &c., R}). Co., 73 N. ]. L. 642. 
The question was put to Van Seiver, the drive,r of the 

80 wagon of the defendant, "Didn't you go into the hot~I 
where he ·was and say, 'Mor.timer, don't blame me; it 
·was sio,ft wood.' " and also another question, "Do you 
remember Van Seiver and Hayes having a conversa,tio·n 
as to the quality of the wood?" The Court of Appeals 
overruled both questions because it was an attempt to 
make the admissions of an agent, not made in ,the execu-
tion of his agency, binding up1Jn his principal. 
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Hill V. Adams Express Co., 74 N. J. L. 338. ]n this 
case plaintiff offered to prove the receipt of a box by the 
Express Compa.=iy by offering a Bill of Lading alleged to 
have been given by the Express Company to Hill, through 
the ithird party as his messenger. There was no pro10,f 
of the authenticity of 'the Bill of Lading, except Hill 
received it from his own agent. There was also conver-
sation· offered between Hill and some person at the Ex-
press office to show that the Bill of Lading was delivered 
to H1ill' s messenger. Plaintiff, Hill, offered Mr. Scull 10 
as a witness who gave a report of a conversation :betwee.::i 
himself and an alleged employee of the Express Com-
pany, which conversation was after the shipment of the 
box, and in which the employee of the company admitted 
the loss of the bi~}X. The Court below admitted it as 
testimony in the case. Defendant appealed. The Su-
preme Cour t reversed the Court below and held: 

"4. A principal is bound by the admissions 
of an agent only when such admissions are ·within 
the scope of the agent's employment or are 1other- 20 
wise authorized by the principal." 

Corkran & Melone}) v. T a})lor, 77 N. J. L. 195. In 
this case the Court overruled the question ·when the wit-
;iess was asked what statements were made to him by 
Mr. Thom pson .as to ,the compression nf the machine. 
Mr. Thom pson was an employee of the plaintiff who 
had worked on the machine, but it was not shown that 
he was employed to make statements on behalf 10.f the 
plaintiff. On appeal, the Supreme Court sustained the 
Court below and held: 30 

"2. Evedince of admissions or declarations by 
an employe of one of the parties was properly 
overruled, it not being made t)::>, appear that the 
making of such statements was within the scope 
of such employee's employment." 

Yoshimi & Co. v. U.S. Express Co., 718 N. J. L. 281. 
In this case there was testimony that a box of goods 
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had been delivered to the defendant, the gl)ods were mis-
laid or stolen, and never delivered to the consignee. The 
non-delivery was attempted lo be proved by the plaintiff 
by a co:iversation one of the plaintiffs had with the local 
agent of the Express Company, and admissions made by 
such agent 10-f the Express Company as to the condition 
of the box. Such evidence was admitted by the Court 
below. The Supreme Court reversed the C ourt below 
for the reason that the mere fact that a man was in charge 

10 of the defendant's office would not make him the agent 
of the defendant for all purposes, nor was there aJy prioof 
that the scope of his agency extended to an)7ithing that 
ocourred in the Chicago office. 

"1. The mere declaration of a person .that he 
is agent for a party to a suit is not evidential 
against such party. 

2. The admissi1ons of an agent bind a princi-
pal only when within the scope of the agency or 
when they are authorized by the principal." 

20 · In answer to Reasons 8 and 9, two questions which 
were overruled by the Judge, both of which were asked 
a Mr. Cox, a warehouseman not connected with plaintiff. 
These questions were 10iverruled a-ad came und er the rul~ 
ing 10,f the decisions previously quoted in this Brief by the 
plaintiff. 

In answer to the 13th and 14 Grounds of Appeal, 
would say these questions were submitted to Joseph Ring· 
camp and Pasquale Dalosio, officers of the Hanover 
Trust Gompany, ,where the defendants banked ,their funds. 

~() They could have no beariag on the case unless it was to 
show a part of a well prepared scheme to defraud the 
plaintiff by notifyiing the hank, and not the plaintiff, of 
,their dissolution, while they were buying the flour of 
plaintiff and ,selling it under cost and us,ing the proceeds 
for their 101wn benefit. 

The question ia this case is not what the conduct of 
the defendants was with ,the banking company where 
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they did business, hut what was their conduct toward 
the plaintiff in regard to whether or not the plaintiff re-
ceived the proper notice of the dissolution of the part-
nership at the pl1oper time. 

Again ,the defendants, in their Brief, ·:iote that the 
Court in its charge to the jury said 'that if there never 
was a dis·solution Joseph H. Stone is still liable. This 
is an excerpt from the charge, but reading the charge 
before and after this excerpt it will he found that the 
charge was a proper statement of the law as to the facts. 10 
However, no exception was ta:ken to any part ,of ·the 
charge and the defenda::its cannot claim anything ·by that. 

We submit there is no error by the Court below as 
daimed by the defendants under Reasons 8, 9, 13 and 
14, and if there was any error it is not such as to warrant 
a reversal. 

Under Pamphlet Laws, 1912, p. 382, section 27: 
27. "Reversal or new trial on merits. No 

judgment shall be reversed, 10,r new trial granted, 
o·n the ground of misdirection, or the improper 20 
admission or exclusion of evidence, or for error 
as to matter of pleading or procedure, unless, after 
examinati1on of the whole case, it shall appear that 
the enor ,injuriously affected the substantial rights 
of a party. 

I quote some New Jersey cases where this section is 
applied. Wiclcs Bros. v. Lamp Co., 85 N. J. L. 322; 
/\:f urph:y V. Marrone, 86 N. J. L. 663; Connoll}) V. Pub-
lic Service R ·ailwa}) Co., 94 N. J. L. 157; M aagget V. 
A. BrallJer Silk Co., 95 N. J. L. 72, New Jersey Su- 30 
Preme Court; Buss}) v. Hatch, 95 N. J. L. 56, New 
Jersey Supreme Court. 

We submit the judgment below should be sustained 
and the appeal dismissed. 

MARTIN P. DEVLIN, 

Attorn~}) and Counsel for 
the Plaintiff-Respondent. 






