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STATE OF NEW J'ERSEY 
. DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 

744 Broad street, Newark; N. J. 

BULLETIN 273. OCTOBER 19, 1938 

1. FAIR TR.ADE - DISCOUNTS ·- SPECIAL DISCOUNTS TO BMPLOYEES AND 
PHYSICIANS ARE.NOT PERMISSIBLE. 

Dear Sir: 

Questlon arises regarding employees• discoilllt of 10% 
which this"company allows to all employees. and pb.ysicians on all 
purchases. Will you please advise me if we may continue to allow 
this 10% discollll.t on liquor ths price of which has been fixed in 
accordance with your rules and regulations. 

Very truly yours, 
Whelan Drug Co., Inc. (NcJ.) 

Whelan Drug co.J Inc., 
New y·ork, N. Y. 

Gentlemen: 

October 2, 1938 

The answer is in the ncga.tive. The prices posted in the 
official bulletin are neto The only discounts permissible nre those., 
if any, set forth by tbe respective manufacturers and available to 
all comers. Any ruling authorizing a special discount to a privi­
leged class would open a wide d~or to the very evils which the 
statute and rules were designed to prevent. 

The discoun.t to employees and physicians must be discon­
tinued forthffith. 

Very truly yours, 
D. FREDERICK BURNETT, 

Cornµ1:L ~ e i_C?11:~:r. 

2. DISQU.ALIFICA'rION - APPLICATION ~eo LIFT - DENIED IN ABSE~H.~E OF FIVE 
YEAR PROBATIONARY PERIOD. 

In the Matter of an Application to ) 
Remove Disqualification because of 
a Conviction, Pursm:·,,nt to the ) 
Provisions of R. S. 3~:1-31.2 (as 
amended by Chapter 350, P.L.1958) ) 

Cas~ No. 31 ) 

Samuel Pesin~ Esq~, Attorney ror Petitioner. 

BY THE COM"MISSIONER: 

CONCLUSIONS 
AND ORDER 

In 1927 petitioner pleaded guilty to the crime of em­
bezzlement and was placed on prbbation for a period of one year. 
On September 25, 1929 he was found guilty by a jury of the crime of 
second degree murder and sentenced to :fifteen years in ,jail, but was 
paroled., and released from prison on December 9, 1937, after serving 
but eight years and two months of that tBrm. He now prays that the 
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disqualification resulting from those convictions be lifted~ 

It is unnecessary to determine whether the conviction f o~ 
embe·zzlement involves moral turpitude since, unquestionably_,· the · 
crime of murder does involve moral turpitude. In Re Kennedy, Bulle­
tin 118, Item 10; In Re case No. 181, Bulletin 208, Item 2~ Con­
viction for murder mandatorily results in disqualification from 
holding a liquor license or being employed by a liquor licensee in 
this State. 

The statute, R~ S. 33~1-31.2 (Control Act, *22B) as amen­
ded by P. L. 1938, Chapter 350, provides that any person convicted 
of a crime involving moral turpitude may, after the lapse of five 
(5) years from the date of conviction, apply to the Commissioner for 
an order removing the resulting statutory disqi!l.alification; that 
whenever any such application is made and it appears to the satis­
faction of the Commissioner that nat least five (5) yEars have 
elapsed .from the date of conviction,n that the applicant has conduc­
ted himself in a law-abiding manner nuuring that period" and that 
his association with the alcoholic beverage industry will not be 
contrary to the public interE:st, the CommiGsioner may, in his discre­
tion, enter an order removing the applicant's disqualification. 

The statute does not contemplate a merely automatic lift­
ing of disqualifications.. It gives the Commissioner discretion to 
lift only if certain requisites concur. It is clear from the above 
quoted language, read together, that the Legislature intended that 
the probationary period during which the ~pplicant is to be law­
abiding was not to start with the date of conviction but was to com­
mencf~ at ·_the time the applicant reenters society after release from 
prisono were it otherwise, the provision for probation ~ould be 
meaningless and any petitiurn~r might as well make applic;ation to 
have his disqualification lifted while he was actually incarcerated. 

I have heretofore ruled that the time while one is con~ 
fined for a crime is not a part of the probationary })eribd.. Case 
No. 16, Bulletin 222, Item 12. That fJeriod contemplates voluntary 
action by the petitioner while he is non his own." Of course, his 
conduct in jail was tr law-abiding. 11 But he gets no credit for some-­
thing he had to do anyway. 

So also in case .iJo. 7 t Bulletin 224, Item 2, I ruled that 
the time in jail spent in pen3.nce is not a ;)art of the probationary 
period. 

The petition to remove disqualification is, therefore, 
denied with leave reserve<.l to file a new. ;;eti tion on or a.ft(:.;r Decem­
ber 9, 1942, which will be five years froi~1 the time that he was 
released. 

Dated; October 2,-1938. 

D. FREDERICK BURNETT, 
Conunissioner. 
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3. DISCIPLINARY PROCEEDINGS - .SALES TO MINORS - INADEQUATE PENALTY. 

Carmin P. Fritts, Clerk, 
Andover Township, 
Newton, R. D. 1, N. J. 

My dear Mr. Fritts: 

October 4, 1938. 

I have before me staff report and copies of resolution 
and order, and notice of suspension dated August 30, 1938, in dis­
ciplinary proceedings conducted by the Township Committee against 
Jorm. Andriotis, t/a Spring Dale Park, Newton-Andover Road, charged 
with sale of alcoholic beverages to minors. 

I note that the licensee was found guilty and the license 
suspended for two day·s, September 6th and 7th. 

So far as my records indicate·' this is the first disci­
plinary proceeding that the Township has conducted. In view of this 
fact, I can more readily understand the extreme meagreness of the 
penalty and the fact that it was made operative after Labor Day. 

Sales to minors is one of the greatest problems of liquor 
control. Unless municipal issuing authori t:Les are alert to stamp than 
out by constant supervision and the fearless imposition of substan­
t:ial penalties, the problem will remain unsolved. In this case, the 
sale to the minors occurred on two separate occasions; not one, 
but four minors were served with alcoholic beverageso certainly,. 
that indicates a course of conduct on the part of the licensee re­
quiring adequate punishment. 

It is my recommendation tbat in future cases of this 
kind, even for first offenses, a minimum penalty of ten days be im­
posed. If there are aggravating circumstances present, considera­
tion could well be given to outright revocation of the license. 

·- --- -·· . . - - - . . . ~· --

Very truly yours, 
D. FREDERICK BURNETT, 

Commissioner. 

4. DISCIPLINARY PROCEEDINGS' - SALE ON SUNDAY - TWO WEEKS' SUSPENSION 
MEANS BUSINESS. 

NeiI:son Rittenhouse, Clerk, 
~ ·-___,-Lamber-tvill e , N. Jo 

My dear·Mr. Rittenhouse: 

October 4, 1938 

I bave before- me staff report and your letter of August 
16th, ·enclosing copies of resolution and order, and notiet:~ o.f sus­
pension dated the same day, in disciplinary proceedings conducted by 
the Board of Commissioners against Ao S., Trimmer, 43 s. Mai.n Street, 
charged with sale of alcoholic beverages on Sunday during hours pro­
hibited by local resolution. 

I note that licensee voluntarily ca.me before the Board, 
admitted his guilt, formally waived hearing and put himself upon the 
mercy of the Board of Commissioners. I further note that his li--­
cense was suspended for two w.eeks. 
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Expressing no opinion on th8 me.1~i ts because the case may 
come bE;fore me on appiaal, I nevertheless wish ti:i e:.'{press gcnui.ne 
appreciation for thf; substantial penalty that was meted out in this" 
case. Fearless and forthright pm1alties should teach licensees 'in 
Lambertville th'.l t tl'K-; Board of commissioners means business. 

Good work! 

Very truly yours, 
D. FHEDERICK BURNETT, 

Commissioner. 

5. TWO B.UNDHED FEE~r HUJ..JJ~ -- APPLIED TO GA1'ES USED AS ENTRANCE TO 
CHUHCH ALTHOUGH NOT THE M,,:HN ENTRANCES. 

QctJbcr 13, 1938. 

Tz.;: D. Frec.erick Burnett, Cmnmissi mer. 
Fr )m: Ec~wanl J. D~)rt;n1, Atturnc~y-in-Ch:Lef. 

Investigation ma.,lu after a~olic::t.ti·,)n filed "'asclosed. that 
t h_~:: .t'"lA ".~I'"' 1:::, ct· r.;,r1·c' I' a·nc G -l· ··;· ·t 1JJ(2• ·:-JI'•",., .... , c.• ;.,,:i. l:i.· r• i-Y''I C'.O::':l•:i :')]"' A\i'l"l. Q '.:•s 1_·: 1 i· J,7)" ·n,. t r.;' f-~ ,.......Lt. "'--"'f..J ~ t..... . C. .LJ. c; U\., .. ..- .t .,,,; 1,..1\...,.. C)..__. .. ..., '\..,,o'.1\ • ..-.l.~ ........ ......,\_.-t. .t . '-"~ .. ..J. .. wt....- ~r .:... ti ...... 

within tw:; lmndrccl feet of the nearest Gntrance t<) St. Nicholas 
R. C .. Church, Passaic. Acc.Jr<lingly ~ the i'.11::t ttcr vm.s set (>-Jwn for 
'1··if.:l•'.:)r1· nn· .. -~n Oct;,·)'p" er"' l"o;•ti~ ·:.in··"< +p C'"t' 1· U"l: ·ny· +'.::'··1,.·::::in I~.._,._,. - o ,..,. ... · ~ .1.l, '·' U u..,.. •J .. ,.J.~, . u1=-<,J'.\ •. C. • 

APi)licant anC. Josi::ph P. Betz., Esq., att·::1rney · f)r the 
C, l~rur C' h .~l n ·r) -::.i .:::1 ·r Cl .:l ".l t +· b'') Y-1r...1 ~1 ~-,1· n n· . I ·'c i· s p ,- ·mi· t ·t .:i /\ t 'he;: t" t }.·1.t"'.c p f.l. s ·t ('l'r· 

1.,,.. .. ....\.. ...... !.. ...... J. \.,.. ........ y\....... Q u .J.,t..:,;. .i. ;~-" c .. c.J. ...... c • •·· .. A."-"·. \,,..·\A. .l,k .. L. ... - .. ....~ -r-

i,Jf the Church has ref'u.secl t\.,) sipn a \Naiver B.S -::n~·JVided fur in 
R.S. 33!1-,_76 (CiJntrol Act_, Sectf,Jn 76). 

A sketch r.:-mde by Investig:rLJr Pfeiffer, u.f .tr.tis Dc:}artrnent> 
was intr(1(uc.~;d into evic::.enee, fruw which it appears that the 
j:)I'O.L)erty 0wnoD by f)t e NiclL·las Church :is E:mclos2c:. by· an i:ri:,m 
''.·)J.... clre'-'t ·'-'c:•·1,..r.: . .'Jl1':, ~1 1·J··'1a': rr:l f'· 8·I1Ct;:,," .L..l·1~t tn~ e r1r~ )Der·ty f""r·····n·t~ ·"ill. } ).>- J. '-·· J.. ·~ ~, ·•· .' ·.- ~•. I <._. ,...... • . ""' :t y J.U.. .i:' \... J; . . J .._. . .- . , 

· Wasbingtun Place, State E:1treet an~ Ann Street; ttiat the rnain 
entrances to the Church are 1«)CD. te 1:~ Jh Washington Place and are 
more tk.m tvu hundred f eE:~t f'r.xn a~~rJlican.t' s p:ren:.ises; tl1a t the 
fence cm Ann Btreet, in the rE~ar of the ChurGh, has tw.,) gates, 
,JJ.10 c)pe-.n.ing up~Jn a c}.riveway cm.:.~~ the ,Jther cf;Eming upon n lmvn; 
that th(~ drivffvrn,y gate is 150 f frnt ? inc bes, c.rnc: the l<.1:wn gate 
100 feot 5 inch2s from the nearest entrance t.J apj;licant' s 
0r.mrisBc:• 'Tb0T·e i 0 te 0 tim""UY tb~=it i·1·;nv ,.,~-.iric'hi .. ·,nerc:· (:>(:--r3ecia1 l'"i} .;,. • . >:;J e _ - ··- .;. CJ J ;;;) . '-' .. •-c .! t . J :: • L.. 1:.':l •. V . . ,.) ' .< 1-J .£· • ' ··Lo . ./ 

those 'Who park th::d:.r c:ar~:t ·)11. Ann Stret.-:;t.'.f use the drivevv·.~~Y gate.,, 
th-;:; ch·iveW'lY .nn•: •:; rv1·~ \,i),ft:1lk ·c.n thE" Clnrr·c-11 p·r ... ;rn(t-~ f' .. 1r tbf ")llrt·\,~;c•t:·~ 
'': ~'.~ :- ~ .,·. <.~~ :-~· :··,-.,~:· T-~~.-/'" _(~:· /~· J .. • ·,~", • --~-. 4 

,: -.-:: Q:~ ~ .·;.•J ~-·l•<·,., .. vt,-~ '"° ,.._}' ;,r_;•.;t,, 
:)f E:,:!lt~ .. l.1.llf.:~ 0l. 1~ . ..:.~\i lL.f, tbE; ,.,,tru1 c.tt., tLµt "-.JC'--d.,.,_..,,_.r.i..:.,lly '"'··'+u~,,. \.;; .• , t.,,.P.,;;1 
" ... i ra· , · .. :'··.., ,.., · 1,~ ·~ ·t·· l.· :::i ·1 ... ,._... ~ . t· .. ,.. .• -~. . ... , ;1 :>~,.. t··,.. > - ,. '1-. t '. c· ·1·· '·Y···• ''-; ll!J: ~···'";·1'1 ,.,}ar, s .. onel. ;;; t ~'~· ,J.l~ ... J.~vn e-a !;,,: i~.t . .11 (_,,9,l. 0 r t.;;d.C ..L.l ri.e: .. ,,u .. , c r~ . ..i; :r \A~ 
~no 9treet. · 

n.r~d .. ~·e·yt t '."lf7+_q ;::1 c· i Y! f}ll·f1·1 '3 tanc ,;-. 9, t hE' 1~1 ~ 't" D', ~! •• ):f;. J'.i..DI'l !~;tr'- 1'<·'·•:.~. :f: n:t~ (fl•; ,... .;. . - ~ J.l.~"'"""' •:• ,,, J-;." ··*•.J.V.:·, .~ "11'. ;.-i ~' ·~~· .. 1-l.ih-~":-~ ' ~.(~"I ' - -· f; '. - .. . ... ~.> ... ~ .. "'\ .. •\"I"'!."···. .• ' '",t 

\Pl"ltranCf'3S t.) the Cburch. Re At~~kor1n~m, Hull\;:~tin 48, J;trI7m. 11; !~ 
Jr. ·& A. Di.~rtr.i'puting. Co. 1 Bti1,le::tli1 12?, It.~mi. 4; 1~IeH1;~J1~·iJtl :er<~sl:1l:··._ 
lorlari t~hi"~r(~l-1\rs. Newark, Bull<~tin lBl, It.em 8; I"relJ~:~f~.~}~~i.y·:~Jtii~.~, 
ff~1:p:~tiJ~- 266·;-"1ter~1 4 •. Si:qce tht1S<3 enti~~uwes on ~:.nn, S:tre;,~,,t ar6 .. 
wi. thin two hundrec feet of the nearest ~mtrancE: °G'J -che 1:1.-ce..ntH~~ci 
~:TJ:?(;;n1i.ses, it :ts r 12·cor~T21(:;nded that the applica ti.on bb <l~n15~ 

lL)i)I'OV(;d: 
D. FREDEHICK BURNHJ~rT 

Coram:is sioner 

Edwar(i J. Durtot1 
Atturw~y-in-Chief. 
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6. DISCIPLINARY PROCEEDINGS - LICENSEE A FRONT FOR HIS BROTHER -
REVOCATION INDICATED AND EFFECTED. 

Philip Blacher, Esq., 
New Brunswick, N. J. 

My dear Mr. Blacher: 

October 14, 1938 

I have before me staff report·and your letter of Octob~r 
11th enclosing certified copy of resolution and order adopted by the 
South Pl~infield Borough Council on October 10, 1938, in disciplin­
ary proceedings against Michael De Fellipo, t/a Ye Park Tavern, 
2000 Park Avenue@ 

I note that the licensee was charged with (1) holding the 
license a.s a front for his brother, Joseph P. De Fellipo; (2) sale 
of alcoholic beverages during hours prohibited by local ordinance; 
and (3) permitting lewdness and immoral activities on the licensed 
premises; tbat he pleaded guilty to the first cbarge, whereupon the 
license was revoked outright without taking up for consideration the 
other charges . ., 

It is a pleasure to express to you and the members of the 
Borough Council deep appreciation for prompt and effective actior~. 
The penalty of revocatlon was indicated and effecteda. 

7. BULLETIN ITEMS CORRECTED. 

very truly yours, 
D. FREDERICK BURNETT, 

Commissioner a 

Bulletin 267 contains two items numbered n7.n 

The item entitled "CLUB LICENSES - QUALIFICATION OF 
CONSTITUENT UNITS IN NATIONAL OR ST.ATE ORDEHStt ,· should be renum.bered 
Item «60" · · 

·In Bulletin 267, Item 4, on.Sheet 5, appear the· words· 
"Thereafter, and tb:rough Decembe~ 31, 19380" "1938" should be "1937. ti 

So· ELIGIBILITY - MORAL TURPITUDE - FACTS EXAMINED - CONCLUSIONSe 

October 14, 1938 

Re: Case No. 233 

In the above case a hearing was held to determine appli­
eant ts eligibility to hold a liquor license or to be. employed by a· 
liquor licensee. 

· Applicant testified that in 1929, when he was seventeen 
years and six month.<:> of age, he and two other young men were arrested 
on a. charge of larceny of an automobile; that the arrests resulted. 
from the fact that they had entered an automobile wb.ich was parked on 
a bus.iness street and had driven it some distance before it ran o.f! 
the road,. damaging the car and injuring the young men; tPBt they had 
made no attempt to sell the car; that subsequently applicant pleaded 
~ vult 'to some charge, the exact nature of which he did not know, 
and was-placed on probation for three years. 
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Fingerprint .records failed. to disclose any conviction 
against the applicant .. A report received from the probation offi..-. 
cer of the county in which the conviction occ.urred corroborpted ap­
plicant Js story as to the circ.urnstances surrounding the arrest and 
conviction~ The prosecutor ts office of said co_unty reported tba t 
the applicant had been arrested for larceny and' receiving of an 
automobile and drivi.ng without consent of the owner; that re pleaded, 
.£9!!. vult in Special. Sessions to the lesser cnarge of driving without 
consent, and was placed on probation for three years., to pay fifty 
cents a week. 

·The applicant }ms never before or since been arrested or 
convicted. In view of his youth at the time of bis arrest, and the 
facts he.relil which seem to show that the .car was taken f.or a "joy 
ride", I believe that tht3 crime of which he was convicted did not 
involve.moral turpitude" Be Hearing,No. 14:6,, Bulletin.167, Item 4. 

It is recommended, therefore, that applicant. be advised 
that he is· eligibl.E:' to hold a license or to be employed by a liquor 
lic.ensee, df2spi te the conviction set forth herein. 

App;roved: 
D. FREDERICK BURNETT, 

Commissioner QI 

Edward J. Dorton, 
Attorney-in-Chief. 

s .... ·· DTSCIPLINARY-"PROCEEDINGs~ .. -·-NEWARK._LICENSEES--·-· SALES .... TO ·MINORS" 

In the Matter of Di.s,ciplinary 
Proceedings .. .against 

-MORRis·--woLFMAN, 

) 

) 

) ~09 S herma,n Avenue, 
Newark, New Jersey, 

. ,) 
Holder of Plenary··Re.tail·· Co..u~lum.p--·-
tion License No~ C-374,, issued by ) 
the Municipal Board~f Alcoholic 
"B~.g.~~c.autruL--of t.he--City of ) 
Newark. · ,.. · ·· 
- - - - - ~ ~ - - ~ - ~ - - - ~ ~ ) . ' 

CONCLUSIONS 
. .JrnD ORDER 

A. W. Wass.er.man, Es..q o, Attorney for· t.be . Lie ens ee. 
St.ant-on" J .. Mac.Into-s.b,. __ Es-q .. , Attorney· for the Department of 

· AlcGholic Beverage Control. 

Cbarges were --served-·-upon tb.e_.J..i.c.ens.~e--.al.le-ging, in sub­
stance, that on Sept.emher 10, ~he sold an alcoholic ooverage, to 
wit: ... 'beer., to. a minor, VijJJia,m. Par.a.ski_, in violation. of RoS .. 3.3~77 

, " .~_,_-Sec:.tic.n--·qvry and in~-·vi.ola.t.im}- -·.of -Rule 1 of ·S-ta te Re gu-
'· __ lations No ~ .:20. · 

W:i IJ i muJ>a~r-a ski-~-tas.ti.fi.e.ctJ~,ba t . he ·was born on July 3, 
-1920;-tba~·on or about Sept€mber 10, 1938 he .. ,.:e:nter.ed the tavern of· 
Morris··-woJ.fman and pure.based a quart bottle. of beer from -~-re licen-

"-- J· .,~ who was "'then in,..-c,l:lax.ga..,.o±'-··the .. pr-em.ise.s; tba t, prior to making , 
the "Sal,~ the licen.se-e as~ed Par.as.ki ... how o.ld.-he. ..... wa~ and--,tba.t ,..Parasld. 

· tQJ..d..J,he '1:.1:-cense e he .. was.. .. :twen.ty-one • 

I 
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Detective Volz, of the Newark Police Department, testi­
fied tbat, on September 10, 1938, at about 10:25 P.M., he saw 
Paraski leave the side door of Wolfman ts premises with a package 
which he subsequently discovered contained a bottle of beer; tbat he 
returned to the licensed premis0s with Paraski, who identified 
Wolfman as the man who bad sold r.dm the beer; tba t he placed both 
of them under arrest. 

The licensee testified that he had never seen Paraski 
prior to September 10, 1938; tba t, prior to maktng the sale, he had 
asked Paraski how old he was und that Paraski had answered he was 
twenty-one in June, whereupon the license€ sold Paraski a bottle of 
beer without asking hi.m any further questtons. rt further appears 
from Paraski 's testimony trlft t he subsequently pleaded guilty to a 
charge of misstating his age for the purpose of inducing a licensee 
to sell him alcoholic beverages and vms adjudged. to be a disorderly 
person and.sentenced to a year•s probation and $26.00 fine. 

The fact that the boy misrepresented his ag~: does not 
excuse the licensee. state v. Koettgcm 2 89 N. J. L. 678 (E. & A~ 
1916); Re Lozier, Bullet:in 204, Item 11; Re Gott, Bulletin 245; Item 
5. The licensee is guilty as charged. The only question is whether 
there are any mitigating circumstances which should reduce the pun­
isbnent ordinarily i~1posed in the case of a sale to a minor.. The 
Hearer reports that the minor is tall but has a youthful appearance. 
The licensee evidently was in doubt, as evidenced by tbe fact that 
he asked the boy1 s age. The· 1tcensee resolved the doubt in b.is own 
favor, taking the boy's word without requiring any ftU"ther proof. 
The licensee has been in business since- Repeal and has never been 
convicted of any previous charges although, in 1936, he was tried 
by the Municipal Boa.rd of Alcoholic Beverage Control of the City of 
Newark on a charge of possessing illicit alcoholic beverages, which 
charges were dismissed with a warning. 

Considering all the circumstances, I shall impose a pen­
alty of five days t susp~nsion instead of the usual suspension of 
ten days in a case of a first conviction for sale to minors. 

Accordingly, it is on this 16th day of October, 1938, 

ORDERED that Plenary Retail Consumption License No. C--374, 
issued to Morris Wolfman by the Municipal Board of Alcoholic Bever­
age Control of the City of Newark, shall be and is hereby suspended 
for five (5) days, effective 3:00 A.M. on October 21, 1938. 

D. FREDERICK BURTu"'ETT, 
Conm1is sioner .. 

10. APPELLATE DECISIONS - HALL'S DINER v. 'MT. EPBRAIM:. 

CLAUD R~ HALL, Proprietor of 
Hall•s Diner, 

Appellant, 
~vs-

BOARD OF COMMISSIONERS OF TIIB 
BOROUGH OF MT. EPHRAIM, 

Respondent 

) 

) 

) 

) 

) 

ON APPEAL 
CONCLUSIONS 

Henry M. Evans, ·Esq., Attorney for the Appellant. 
George D. Rothermel, Esq., Attorney for the Respondent. 
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BY THE COMMISSIONER: 

At its meeting at the end of June 1938, respondent granted 
a plenary retail consumption license to appellant for the current 
fiscal year for premises located at the intersection of Black Horse 
Pike and Kings Highway, in the Borough of Mt. Epl':iraim. The premises 
consist of a nctiner" and adjoining grill and bar rooms o 

The Ordinance of Jnne 23, 1938. provides: 

n1., Premises covered by plenary retail consumption 
licenses in the Borough of Mt. Ephraim, shall be per~ 
mi tted to be open for business between the hours of 
eight ot·clock A.M .. and three oo.clock A .. Ivl~ each and every 
day of the:: We~}.\ except Sundays; and tl:lat on Sundays the 
bars of premisAs .Po licensed sh'lll be permitted to be 
open between the hours of- two o'clock P.M. and three 
o 1 clock A.M ... , providtng that when a portion of tr.ie prem­
is.es so licensed shall contain a public dining ro6m where 
food is sHrved_, a.lcoho.lie beverages may be served in said 
dining room on Sundays from two ot·clock P,,.M. to three 
o ~ cloc~ A .M.. and providing furtt.1er tba.t any and .all doors 
from the outside of the liconsed prt-.mlises opening di­
rectly :into th0 bars s.h::ill re.main closed and locked until 
s.ix o •clock on S111:1d8;YS." 

It is.stipulnted-tbat·thc sole question raised by this ap­
peal ··i.S.·· wh€ther appellant ma.:,r be permi.tted to ppera te the diner 
(where only .. food_ ... is. sold ·~J'i th 24 hour service) continuously if the 
bar located in thf) attached building is closed. and locked at the 
times requir.ed .. by· the ordinance& ·· . 

-The .. answer lies deeper., It involves the validi.ty of the 
ordinanc-e itself - it is a matter of the efficacy rather tba.n of the 
mere applic.a.tion .. o.f the 07'dinance .. 

Licenseesr·a.r.e privileged .to remain open for business at all 
hours,, .except to the extent that they are validly restricted by reg­
ulationq The· learned attorney for the respondent, speaking of th~_ 
ordinance, says: "Under the regulations adopt$d •. .o .. c> ..... -all such' li­
censed premises are permitted to remain open.until 3 o'clock A .. M:. 

- !nd are £equired to close· between 3 olclock A~M~ and 8 o•clock A .. M~ 
on vv-eekdays and to close between 3 o t clock .A .. M.. and 2 o tclock P .I\11. on 

·~Sundays." But where do the itali.cized words appear in the ordinance? 
If the ordinance. actually .read as the attorney has interpreted it, ·the 
.stiµu~a.ted question would arise. But tbe ord.L"'W.nce does not say 
tr.iat.. There are no words of exclusion., no negatives, - onl~r aff".irm­
a.tiv.e permissions. It. . .merely- declares tbat such licensed premises 

.... TTzba.ll .. be permitted ·to be open for business11. between certain hours. 
· .. ··There is no declaration that they must be clo.sed down during all 

otht~r hDurs·. In fact, .. ·there .. is .. n..ot a word in the ordinance wbich 
-··negatives the right.. or prohibits tbe doing of" business during such . 

other hours'. . True, it is a fair and probable inference that, if one 
is permitted·'to-·be O.pen· for bu.siness during certain named :t.t0urs, he 
is r'equired to be· ·closed during al.l other hours. Certainly that re­
sult would ro.11.ow·~if the ordir.anco had provided that the ;.1ermission 
to be- open was good _ _p:qly .during the hour.s named •.. But it did not say 
tbat. As it stands, it is only -an_ inference - n conjecture as t·J 
what was intBnd.ed. There .is .. _ a. vast difference between construction 
au.d c.onjecture. Construction is, tbe ·effort to ascertain wbat one 
meant by what--he. said, where.as conjecture is the effort to .ascertain 
what he. me.ant-· to have sa.id but didn't. Tbe.. ordinance is a lJenal 
regulation a.nd,,. ther-efore,. must .. be strictly construed.. It .cannot 
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depend on inference or conjecture. It must stand or fall on its own 
languq.ge. rt cannot be enlarged beyond its express terms. Marter v_: 
Repp, 80 N. J. L. 530, aff. 82 Id. 531; Public Service co. v. Public 
Utility Board, 84 N. J. L. 463, 468. Under this strict construction 
the regulation may not be expanded by inference to require that con­
sumption places be closed during the hours not mentioned in th3 
ordinance. It follows that the ordinance sets no-closing hours. 
Re Franco, Bulletin 231, Item 5; Re Ennis, Bulletin 232, Item 10. 

Itherefore am obliged to find and rule that appellant's li­
censed premises need not be closed by force of the ordinance since 
it is without effect so far as closing hours are concerned. 

Dated: October 17, 1938. 
D. FREDERICK BURNETT, 

Commissioner. 

11. DISQUALIFICATION - APPLICATION TO LIFT - GRANTED. 

In tr.i.e Matter of an Application to) 
Remove Disqualification because of 
Convictions, pursuant to the Pro- ) 
visions of R. s. 33:1-31.2, as 
Amended by Chapter 350 of the Laws) 
of 1938. 

) 
Case No. 41. 
- - - - - - - - - - - - - - - - - ) 
Frank I. Casey, Esq., Attorney for Petitioner. 

BY THE COMMISSIONER: 

CONCLUSIONS 
AND ORDER 

In June, 1918, the peti tiorier was convicted of atrocious 
assault and battery with an automobile and fined $100.00 and costs. 
In Jll:fle, 1922, he was convicted. of receiving stolen goods and sen­
tenced to one year's imprisonment, his sentence, however, being re­
considered after he had spent t~xee months in jail and changed to a 
fine of $~00.00 and costs. In July, 1924, he was convicted of sell­
ing. liquor in violation of the National Prohibition Act, and sen-
tenced to three months' impris,ortment'. ~':.. 

The petitioner ms been married for the last 24 years. Since 
his release from prison in 1924, he r.as continuously resided in 
Trenton with his famil.y... Until 1927 or 1928, he there operated a 
peddler's route, selling fruit to storekeeperso Since tben, he bas 
been on part-time employment with a fruit and produce wholesaler. 

One of the cbaracter witnesses wl~m petitioner presented on 
his behalf, is a retired Trenton Police captain who ms known peti­
tioner for 14 or 15 years as a neighbor. This wi_tness was a ME::rcer 
County Freeholder from 1904 to 1910; the Excise Inspector in Trenton 
froo 1910 to 1912; a Police Sergeant in that city from 1912 to 1922, 
·and' a Police Captain thereafter w.1til 1935, when he voluntarily re­
tired. From 1910 until Probibition, liquor licenses in Trenton were 
granted primarily on his recornmendation. 

The second character witness presented by petitioner has 
known the petitioner since 1911" He is the proprietor of one of 
Trenton's leading department stores, is a member of tM· Trenton Traf­
fic Commission and the city ts Annexation Commission, and is a direc­
tor of the Trenton branch of the ny .M.H.A. ", having been president 
thereof from 1929 to 1934. 

. 
/ 

( 
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The 1;hird cbaracter witness, a Councilman and Overseer of 
the Poor in Trenton many years ago, is. Secretary of the Trenton 
Lodge. of Elks and has known petitioner as a f\;·llow member sivee 
petitioner joined that Lodge six years ago. 

Thes£-? witnesses testified that, to their lmowledge_11 the 
petitioner k-ts been· in no trouble sinQe his release from prison in 
1924; th::i.t his reputation and character are good; that, in their 
opinion,. lt will not be prejudicial to tbe public interest or to the 
liquor industry in this State to remove tl1e mandatory disqualifica­
tion imposed upon petitioner by ruason of his above crimi.nal convic­
tions Q 

Petitioner's fingerprint record corroborates the testimony 
that he has been in no trouble since 1924 .. 

From all of the .. foregoing, I conclude t:b2 t the petitioner 
has led a sober a·nct law-abiding life since his release in 1924, and 
tba.t his association with the alcoholic beverae;e industry in this 
Statn will riot be pre judicial to tr1a t industry or other business in...­
tcrest. Accordingly_, his disqualification will be removed. 

It is, ·therefore, on this 16th day of October, 1938, ORDERED 
that the peti tL)1wr ts disquali.fica tii.::.n from holding a 1iccmse or be­
ing .. employed b~.r a licensee because (.if the eonvictions a bovt; set forth, 
be and the so.ms is herc:by removed in accordance with R ... S"' 33:1-31.,,2, 
as amended by Clr,pte:r 350 of the Laws of 1938. 

D. FREDERICK BURNETT, 
Commissioner. 

12 .. DISCIPLINAHY PHOCEEDINGS - SALES TO MINORS - NECESSIIJ.Y FOR CONTINU­
OUS SUPERVISION AND VIGOROUS PBNALTIES. 

October 17, 1938 
Wilbur s. Lippincott, Esq., 
Attorney for SpringfiE-)ld Township (Burlington County), 
Mo'lJ.llt Holly, New Jc:~rsey v 

.,My dear Mr. - Li._ppincGtt: 
. -

I have before me staff report and your letter of October 7th 
enclosing copy of resolution and ordur, notice of suspension and 
memorandum of testimony in disciplinary _proceedings conducted by the 
Towns:t.J.p Committee on Oct~)be-r 4, 1938, agalnst Verona J"obnson, 
t/a Golden Moon Cafe, Chambers Corner. 

I note trk'lt the licensee was cbarged. with sale of alc:Jbolic 
beverages to two girls, s.ged. 17, .s.nd pl ended ncit guilty. I further 
note th:it she wi::~s found guilty- and the license suspended for four 
days .. 

Expressing .:1u opinicm .Jn tbe merits. bt-!cause perchance the 
case may come b~f\_;r·e me by way of appeal, I nevertheless wlsh tba.t you 
would express to the rc.em.bers of t.be TownshilJ Cummi ttee my apprecia­
tion for thoil· prompt action.. I urge·' however, t:ha t in future cases 
of this kind, a minimum suspension of ten days be: imposed. In tbe 
presence of o.ggravating circumstances, outright revc1c<.ti.:n1 of th~ li­
e ens e should be cons id er eel .. 

Accurding to the staff report, the sale 0f alcoholic bever­
ages to tb::se 1dnors was .followed by an attack on one cf them which 
fortunately gc·t no further t:ban the strlking of several blows bE:fo!'e 
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she succeeded in making her escape. Occurrences of this sort bring 
into sharp relief the necessity of continuous supervision of li­
censed places to see that no sales to minors occur and the imposi­
tion of vigorous penalties when sales occur despite such super- · 
vision. 

I earnestly recommend tbat in future cases involving sales 
to minors, that the members of the Township Committee bear ··in mind 
that the same thing might have happened to their own daughters. 

very truly yours, 
D. FREDERICK BURNETT, 

Commissloner. 

13. SPECIAL CONDITIONS - REQUIHING COMPLIANCE WITH LOCAL ORDINANCE -
APPROVED. 

Miss Ethel M. Hoyt, 
City Clerk, 
Hackensack, N. Jo 

My dear Miss Hoyt: 

October 17, 1938 

I have before me resolutions adopted by the Counctl author­
izing the issuance of plenary retail consumption, plenary retail 
distribution and club licenses "after the receipt of a report from 
the Chief of Police and Health Officer, to the effect tr.at the li­
cen5€.es have complied with the ordinance. tt 

Tbe ordinance referred to, I take it, is Ordinance No. 226 
governing tbe sale of alcoholic beverages in the City of Hackensack 
and prescribing the penalties for violation thereof as adopted on 
September 16, 1935 and amended by Qrdina11ce No. 247, adopted October 
4, 193'7. With that understanding, I am approving the special condi-
tions as submitted. · · 

Of course, such special conditions, strictly speak.ing, are 
superfluous, for the ordinance w,µs_t._ be ... complied .. with in any event .... 
whether called···rar fu the. resolutions granting the licenses or not. 
I have no objection, however, if the council, out of caution or as 
an express reminder to its subordinctes or as a follow-up for them­
selves, wishes to repeat it in the resolutions. In fact, I tbink it 
v<ary good practicee But if you do so, I' wish that henceforth you 
would refer to the ordinance in each case by number and date, so as 
to properly identify it, instead of indf;finitely merely as nthe 
ordinance.n · 

very truly yours, 
D. FREDERICK BURN:E}TT, 

Commissioner. 
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14. l~PPELLATE DECISIONS - KREAMER 'S LIQUOR STORE v. MILLVILLE. 

EDWARD KREAMER, trading as 
KREAMilR'S LIQUOR. STORE, 

Appellant, 

-vs-

BOARD OF COMMISSIONERS OF' THE 
CITY OF MILLVILLE, 

Respondent. 

. . 

. . 

. . 

.. . 

. . 

. 
e o ••Ge O• •••• •G • •• 

ON APPEAL 

CONCLUSIONS 

Nathaniel Rogovoy, Esq~, Attot'ney for the. Appellant, 
H. )}. Waltman, Esq., Attorney· for the Hespondent. 

I 

B¥ ~HE CO]fil~ISSIONER: 

Appellant held a plenary· retatl distribution license 
during the last term for bis drug st ... 1re at the southeast corner 
o.f/ High and Main Streets in Millville. 

·, 

, ·On !~-qgust.·'27, 1937, res-pondent adopted the· following 
regulation wh?se validity is not here contested: 

''The holder of a Plenary Reta.il Distritution 
License shall not conduct: any otb3r line of 
.business in connectio4with the sale of 
alcoboli.c beverag€s,. · be~inning with July- 1, 

__ 1_93~".~· . (Sec·tion l.313_, _ O.rdina.x1ce #.403) .. . . .. . ... 

. ,.. To meet the requirements of tt1is regulation, appellant 
partl~1oned off a.· conner of his drug store and r;ipplied for a re­
newal t:rf· bis license for the current term for the .partitioned a.re~. 
Hespondent denied this. application on the ground tb.at the drug and 
liquor preqiises were not sufficiently separateci to f3atisfy the 
:regulation~ Hence, t~s appeal. · 

The liquor store "i~ 121t feet de-ep and 9 fefit wide., and. 
h;onts directly cm the stre~t,. where it ltJs -its own entrance a:nll 
d!l.splay win~low. T:he only cornmunieation b,etween the lictuor ~tp.<l the 
dtug store !$ a narrow serviee dov.r, ·20 inches wide, locat.ed ~t 
t~ · re.ar of both stores and opening on an aisle behind l\il coi.mter 
in each. 

In \,determining iri ca~es ar:Lsing unde.r suc.h o:rdinq,n.ces, 
whether li~uor premises ::tre disquo.lified beca11sf; of their cc)J;lpe-.c­
tion with an ad.joining store, the general test is. whe-ther the 
conduct, layout and locations of t:b..$ respective stores rend~;;r thern 
?>ubs tan ti ally .. Separate and dis tine t. See Re Ramp E:>y, Bull~,tin 200, 
item 1, and 1t~ms cited below. Wb.ile each·cnse which calls f!Dt 
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this test must largely be determined on the basis of its own par­
t.icu1ar facts, the test itself is to be realistically administered 
in each.instance~ 

·1 

Thus, in 
1 

Owl l)rug Company v .. Ei:i.zabeth, Bulletin 68, Item 
7, it was held that where prem'ises were divided into two stores by 
a solid p.arti ti on· which allowed no cornrnun1ca tion bet·ween thE:m, the 
stores, althoueh untler the same roof and operated by a conmion owner, 
were separate o.nd c~istinct. On the other. band, it rns been l~ld 
th.at where there is an archway or dcJor in the p~trtition tbrough 
which tfr: public may freely pass frrn;i one premises to thE~ other-, the 
.stores are not sufficiently distinct. See Shapiro Vo TrentonJ 
Bulletin 34, Item 8; Re .Millville, Btllleti.n 35, Item 15; Reed v .. 
Independence, Bulletin 57, Itt:Hn IO; Re Highlands, Bulletin ~12, 
Item 10. -

In the present ca.se, it is stipulated t1mt the service 
door is intended to be used only by ti-12 appellant and bis clerks 
and is not intended to be used by customer~.;. But why should there 
be any· st-:.rv:ice door if the ordinance which requires separation is to 
be honored? Why should thE:; appellant and his clerks intend to pass 
from one store to the other? How can two stores be separate and 
distinct if th(~ same clerk can take care D.f both by using the com~on 
doorway? 

... 

It is not a matt-er, as the learned attorney of the appel­
lant C1)ntends, whetrer a liquor store may h':lvc a back entrance, but, 
ra thE~r, whether the local ordinance sball be defied .::md f.lc:iuted. 
Appellant •s device does ,just th1.t. 

The action of respondent is reversed on concli ti.)n that ap­
pellant shall, on ()!' before October 29_, 1938, sPal up the connecting 
door and make a solid., ~)erma:nent partiti'.Jn between the two stores 
whereut_JCm the resp(.)ndent ls directed to issue a license t·J appellant 
as applied for~ In C.efault .Jf the performance of this conrli tion, 
the action ·of respondent is affirmed, in w'l1i.ch event the ~)rder of ex­
tensj_(m made July 1, 19:38, pending the determination uf thJ.s appeal, 
will be cancelled. 

D. FHEDEHICK BURNETT, 
Ccimmissic.n1E!r. · 

D~ted: October 18, 1938. 
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15~ APPELLATE DECISIONS - BELLUSCI v. NgWARK. 

ALESSANDER BELLUSCI, ) 

1\.ppe.llant, ) 

-vs-

MUNICIPAL BOARD OF ALCOIIDLIC 
BEVERAGE CONTROL OF THE CITY OF 
NEWARK, 

) 

) 

) 

Respondent" ) 

ON 1~PPEAL 
CONCLUSIONS 

Samuel S. Ferster, ~sq.; Attorney for tl~ Appellant • 
. Joseph B. Sugrue; Esq., Attorney for the Respondent • 

. BY THE COM.MISSIOWER:· 

SHEET 14. 

This is an appeal fro~"°Q. a re.fusal to renew appellant's 
plenary retail consumption license for the currt:mt fi~:>cal year for 
premises at 303 S herma.n Avenqe, Newr:.1.rk. 

During tho last f:i.seal year ( end.:Lng Jwrn 30), I found 
the appellant, under the name of Alexander Bellucci, guilty of al­
lowing a knovm prostitute and person of ill repute upon his li­
censed premises and of permitting his businE:ss to be used in aid of 
furnishing 1-:Er for 1mmo.ral purposes, whereupon. his license was 
suspended from Iillny 29, 1938 through the balance of its term, and 
it was ordered that no renewal or other licens~3 b(:: issued to him 
before July 27, 1938~ Re Bc:llucci--iL Bulletin 24B, Item 3. 

A stj_p~latio~ submitted by tr£~ _;)artiE~S· on this appeal 
sets forth: 

fFrl,..·ut -.-·~ " . St rz··: 19'.,,8 th,.., ri·'"~ .. • • " 1 
~ H<.•. u.1.1 11. ugu ~, o , .. ~: lv1 un.1 c :i pa.!. 

Board· ·of Alc.oholic B'-:)ver.age Control of the City 
of' Newark, havi:rig .. be-fore .i ~-- tbe · reeord. of the 
proceedings her0inabove referred to, decided·· 
not to grant the renewal application rl.lade by the 
appellant, Alessander Ballusci, because it felt 
th::it inasi:rnch us Commissioner 1) .. Frederick Bur­
nett heard the evidence supporting the suspension, 
it was the opinion of the Municipal Board of Alco- ... 
holic Beverage Control of tbe· City uf Newark, that 
Cora.missioner Burnett should determine: whether tl1t;:: 
appellant is enti.tled. to r2nev11al of hi.s licen.se 
for 1938-1939. 

Tb.n. t tho said Munici_~')sl Boar(J_ of Aleoholic · 
B~verage control of the Cit~ of Newark did not 
conduct a hearing en his a-;:::plication f::.n· renewal· 
and said Bo;.2rd did not m.~k8 any findi.ng as to 
whether thE-: appellant, Aless::lndur Ballusci was a 
fit person for c:~ license." · 
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The misconduct of which appellant was found guilty did 
not mandatorily disqualifY him from holding a liquor license. The 
statute imposes such mandatory disc,1ualificat:i on only upon persons 
convicted of a crime involvlng moral tu1"pi tude, or found guilty of 
two or more violations of the statute, or "'Whose license has been 
revoked. R~S. 33:1-25,31 (Control Aci, Secs~ 22,28). 

However, no one, even though meeting
1
the requirement~ of 

the statute, is entitled to a license, renew~l or original, as a 
matter of right. AccoJ::-dingly, in _the present case, it 1.ay within 
respondentts sound discretion and it was respondent's duty to 
determine whether or not appellant, in view of his previous mis­
condu~t, should be entrusted with a renewal license. 

In Ka-glan vs. Newark, Bulletin 269, item 6; where, as in 
the present case, there bad been misconduct during the previous 
term for which the licl;;.r1se had been suspended, this respondent 
denied the application for rcnewhl upon the ground that the 
appl1ca1\t ·was per::;onally unfit by .reason of such previous viola.­
tions o On appeal the denial was sustained. I there said: 

"I.t :i.s essential to sound cont.col of the liquor 
traffic that issuing authorities sha11 have full 
right to deny renewals to thoDe who violate the 
rules. 

Case sf tor ca§e (citing them) has been decided 
·whE:re re::nE:?wals have been df.mled and uph.eld on 
appeal because of previous misconduct of the 
l:Leensce.n 

On the other hand, in Lewis vs. Orange et al., Bulletin 
268, item 3, where there had likewise besn previous misconduet 
followE:d by suspons.ions, the Orange Board. granted renewal licenses .. 
The appell~nt there contended that because the respondent might 
have denied the re1evmls thfrefor0 it must deny them, wh:lch is u 
conclusion that does not follow. The real question was one of 
sound discrct.ion. I affirmed the renewals, saying: 

"In order to reach a conclusion herein that 
the action of the Municipal Board should be 
reversed, I would have to find that said Board 
hac;l abu$_ect it.s. discretion .. in. renewing. these - · 

········-·--Tic.(;;nse.s for the pr(;;sent fiseal year. The 
nature of the charges upon which ea.ch of said 
licensEes was found guilty was not of such a 
character as to dhow that any of them was 
permanently un.fi t. They were punished. 'I1hE?.y 
ought to h~ve been punished. Apparently, the 
Municipal Board be,liev6d that, each of said 
licensees had been sufficiently p~nishcd, and 
decided to give them another chance. I caruwt 
say that, in so doing, the Municipal Board abused 
its discretion." 

\ 

The stipulation, above quotsd, specifically shows that 
respondent reached no conclusion upor1 the issue of appellant's 
fitness but denied the renc-wal on thb theory that the Commissioner, 
having heard the evidence concerning appellant's misconduct, ~as , 
better qualified than respondent to determine whether he mcri f'e_d 
q renewal, and that the question should,. therefore, be determin'ad 
by the Commissioner. \, 

':.., 
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This ·procedure was erroneous. Determination of an 
applicant's worthiness for a munlcipal license, whether renewal or 
original, is a matter committed to the sound dtscreti·on of the local 
issuing authority.· That dtscretionary function is to be exercis0d 
by the issuing authority itself and may not, as here, be delegated, 
committed, or referred by it to any other board-or person. Minar 
vs. Larney, 87 N.J.L. 40 (Sup. Ct. 1915); Re Cliffside Park, 
Bulletin 65, it6m 6_; Re Guttenberg, Bulletin 66, item 8; ll§JA!.!_ 
~phraim, Bulletin 98, item 13; Re Ewing Township, Bulletin 108, 
item l; Re Asbury Par~, Bulletin 192, item 7. See ext0nsive 
discussion in Ricker & Bauor vs. West New York, Bulletin 229, item 
1, as to the inability of an Excise Boa.rd to redt:legate dts-· 
crGtionary powers conftded to it. 

Hence, in the present cas2, respondent itself, in the 
first instance, must detsrrnine the question of appellant's 
worthiness for a renewal. 

Accordlngly ;i thi~; caso is remandE~d to respondent to r<::iaeh 
its ovm determ.i...nation v;b.ethcr or net appellant should. be entrusted 
w~th a renew&l license. 

Dated: October 18, 1938. 

COMMISSIONER~ 

\ 

,~@~ J®m®~f ~~@~~,·-,~IT"~M1f 
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