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1. APPELLATE DECISIONS - YARDARM, INC. v, WEST ORANGE.

Yardarm Incog t/a Admiral
Benbow i

Appellant,
On Appeal

¥ & )
. CONCLUSIONS AND ORDER .-

Board of Alcoholic Beverage :
Control of the Town of West

Orange, -

N’ N N N N

Respondent,

-n - o - L] Lol == - o exs on L) - - - - -

Doherty & Grossman, Esgs., by Robert H. Doherty, Jr., ESQ@,
Attorneys for Appellant :
Louis Lando, Esq.; Attorney for Respondent
BY THE DIREGTORa
The Hearer has filed the following‘report hereins

Hearer's Regort

This appeal is from the action of respondent (herein-
after Board) which, by unanimous resolution dated June 18, 1968,
denied the application of appellant (herelnafter Yardarm) for
renewal of its plemary retail consumption license for premises
244a252 Main Street, West Orange. The said resolution reads as
follows:

"WHEREAS, the Alcoholic Beverage Control Board of
the Town of West Orange, in the County of Essex and State
of New Jersey, in accordance with the rules and regulations
of the Division of Alcoholic Beverage Control of the State
of New Jersey, did, on June 18, 1968, conduct a hearing on
. the renewal of Plenary Retail Consumption License C=43 of
the Town of West Orange, issued to Yardarm, Inc., t/a Admiral
Benbow Inn and also trading as Scotty's Carnaby Street, :
notice of which hearing was sent to the licensee and to all
citizens who did in writing object to said renewal; and

"WHEREAS, at sald hearing the licensee was present
and represented by counsel and there were also present 62
objectors to renewal of said license; and

* "WHEREAS, the said Alcoholic Beverage Control Board
of the Town of West Orange did hear the statements of the
‘varlous objectors and did also hear the attorney for the

licensee; and

"WHEREAS, as a result of said hearing the Alcoholie
Beverage Control Board of the Town of West Orange has made
the following findings:
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(1) That said licensee has permitted its patron" *i':
on many occasions to use loud, profane and. obscene’ language
in the immediate vicinity of the licensed éstablishments . - .
: - (2) That the said licensee has on December 12, '
1967 and April 16, 1968 been found guilty of:selling alcoholic.
beverages to minors and has received suspensions of ‘10 days r
and 90 days respectively. - :

: (3) That the licensee has failed and’ refused to
eo-operate with the Fire Department of the Town of West . g
Orange, the Bulilding Department of the Town of West Orange, '
the Health Department of the Town of West Orange, and has.
-caused undue difficulty to the Police Department of the Town
'of West Orange. E

(%) That the licensed premises presently. are unfit_
for- the uses intended as a result of violations of which. the:
licensee has been notified and has failed to correct. '

: v -(5) That the licensee has caused and/or permitted
loud rmusic to emanate from the licensed premises, thereby - -
disturbing the peace of the neighbors, and has-refused to ;?V,'
-remedy’the situation upon request9 thus constituting a, ...
fnuisance, L L
. (6) That the licensee has and continues to attractﬁ'*
persons to his establishment that are disrespectful for e
property and values thereof in and about the licensed i
premises. L
_ (7) That the licensee ‘has totally inadequate parkuug
“ing to ‘accommodate the patrons which it attracts. ' J~
_ (8) That the licensee has permitted its patrons
- to urinate upon and to throw debris around 'and upon the
premises of surrounding neighbors, constituting a threat -

to the peaceful possession of their properties, and also
constituting a nuisance.,

. : (9) That the licensee has compelled the Town of
{west Orange to bring suit against it and obtain inaunction .
~against it in order to compel compliance with its ordinanoes.r
o ~  (10) That the operation of the litensed premises

by the licensee has and continues to disturb. the peace. of

~ the neighborhood, constitutes a nuisance and is not 1n the

best interests of the Town of West . Orange. o :

: BNOW, THEREFORE, BE IT RESOLVED, by the Alcoholic
Beverage Control Board of the Town of West -Orange that - L
-Plenary Retail Consumption License No, C-43 of the Town offvf
‘West Orange issued to Yardarm, Inc., t/a Admiral Benbow
Inn and also trading as Scotty's Carnaby Street, which- e
_pires June 30, 1968 shall not be renewed for any further .. =.

~period of time, and shall expire on June 30, 1968 at. ll. R
,p.m., for the reasons set forth hereinabove," . e

) . 1In its petition of. -appeal Yardarm alleges that the 3
KBoard's action was erroneous because "it was arbitrary, based on j.
1improper and inappropriate testimony and was- taken for imprOper
’reasons.' - , . .

ETEE A The Board's answer admits the jurisdictional allegations
eof the petition but denies the aforesaid allegations in. the petl- .
ttion of appeal,-v L , R

L At the time of filing this appeal the Director entered _
an order dated June 27, 1968, extending the term of the appellant' ,
blicense pending the determination of the appeal. SN S

S Y. This appeal was heard,_e novo pursuant to Rule 6 of
:>State Regulation Nos 15, with full opportunity afforded the ;vg”
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attorneys for the respective parties to present testimony and
_cross~examine witnesses. o ,

| " Nine persons residing in the immediate area of appel- o
lant’ ?remises voiced objections to the manner in which the ap-
pellant's premises were operated. A summary of the complaints . .
made by the neighbors included excessive noise outside the prem- =~
ises by patrons of appellant; loud music emanating from inside @ -
the premisess patrons leav1ng the premises urinating on lawms and .
~ groundsj- throwing of empty beer, whiskey and wine bottles in front .
-of ‘homes, and also. contraceptives and female: undergarments were - .
found on the front lawns; fighting in the parking areaj. obscene
-and loud: language in- the -evening and. early morning; racing of- ,
automobiles and blowing of horns when patrons. left the. premises ”,.
-at the time: of closing andy’ furthermore, committing 1mmora1 acts "
gin cars outside the premises.‘;:,g R L e 411“

‘ o ﬁThurman Williams, Town Clerk testified that appellant'siﬂ
:previous record consisted of a suspension of its license for ten .
,days effeetive January 15,1968, as a result of its plea of pop - = .
- yult to.sale of. alcoholic beverages and permitting the: consumption Lo
athereof by two. persons ‘under the. age. of twentywone, in. violation
"~ of Rule 1 of- State Regulation No. 20. ‘Furthermore, there.was a -
.ninety-day uspepsion imposed against the appellant's license"for
“'sale of ‘aléoholic beverages: to. a minor twenty years of age.on . :'. -
~‘March 31,1968, ~and: permitting the consumption of said ‘algoholie.’ "
‘beverages by said’ minor, in“wvielation” of ‘Rule 1 ‘of- State: ‘Regula= "
. tion:Nos 20s' '+ The latter suspension was appealed by appellant to
_ .. the State Division of Alcoholic: ‘Beverage Contro; and said appeal
- ;has ‘not . been determined to date, FE h

SRR Walter H. Smith testified that he is- the Fire Chief of\rv
jJQWest ‘Orange and onOctober 11, 1967, inspected the appellant's’ - .
" premises atiabout 10:30 in ‘the’ evening- when he estimated ‘there = . . -
L were: approximately seven hundred or eight. hundred people therein..kﬁ,
““He stated that he noticed that a girl was: sitting on a stool - B
" blocking the: exit and-he directed her to move. . Chief Smith said e
~he then told Theodore Wiesing -(the manager of appellant's estab-_~=7“
“lishment) that he stould not let: any more people into the place -
“excepting when one left he could allow-one to enter, He further
testified that-he and-Captain. Peppe went across the street and .
‘watched. the entrance to the premises, - ‘He'.observed Mr. Wiesing '

“come out, “look up and’ ‘down ‘the. street,.and ‘then admi' Worty-two

“people into:th establishment. SR

. James J¢ CohrSI(Fire Captain) testified’ that he is'in R
‘command. ‘of the fire prevention: bureau and.on®one. cceasion he- found =
that the doors:in:. the lobby. during. business hours had’ beén 1ocked
‘and. he" 1nformed Mr, Wiesing that every exit door. must be kept”
:unlockedj that:on: :another. occasion Captain. Cohrs. testified that
he’ investigated concerning a .complaint that sixtywomen had been }*;
ﬁlocked ‘in the private dining room where the: illumination was pro- .
vided: by -candless thereafter he spoke to Mr. Wiesing who denied -
that the doors- had ‘been locked and said that he knew of the .

‘Qmatter but”ha “merely closed the doors which were hard for anyone
v there were -several fires in the: ‘establishment. == : :

- one on* i 7,.1966 " (a fire which required the services-of three
Jor four engines) ‘on. the second floor offices of the. buildinge_g;;-

TheTeafter, on July 19, 1966, ‘there was, another fire.in the

'jkitchen arcas that, Aisslstant Chlef lenzel subuitted a Teport to

" i) 3 “tandpoint in the ostablishment. Thoreafters
on’ January o y he (Captain Cohrs) was'. called to the appel- SRR
flant s prem;sesfwhen thcne was trouble w1th an electric wire Whlch
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was Tun through the water from a deteriorated boat which was on o
-display in the middle of the establishment, After 'speaking to
Mr. Wiesing concerning the danger, the matter was remedied, a-~i;.
-Ingection on February 8, 1967 disclosed that theére were eleven -
‘violations. ‘There.was no floor plan on display in public view,
the vestibule and: exit-ways ‘had been obstructed and, in order:

“to ¢ontrol the -crowd, there were installed various decorations.

and there was no- emergency lighting in the building, . The last-

inspection was-on April 19, 1968, and on July 2, 1968 a notice ..
was sent by registered mail that the extension %or time to remedy
the violations would not be given. . Also, Captain Cohrs said - :

that there were not enough fire extinguishers in the establishp o
- -ment and that the ares used for storage for the boiler room was . .

‘not marked so that it. ‘could be mistaken for an exitway; further-uf;_'

more, that, as a result of a fire .on February 18,1968, when the - -

- ceiling was ruptured, a request by Mr. Wieging for an extension o
of time to fix the ceiling was granted by. Chief Smith, - However,ff[
the inspection on April 19, 1968 revealed that such repair to' -
ruptured ceiling had not been made. - Thereafter, ‘on May:.21: thereﬁ;
was a.Second request made by the appellant for an-extension:of . .-
time:in order to. make the repairs, However, on.June 7 the Fire'
~ Chief removed the occupancy permit for the building theretofor
given as it was-his opinion that there was. aiviolation of the.

fire prevention code. On June 10, 1968 Fire Chief Smith had a. ‘
. notice served upon Mr, Wiesing at the licensed premises’ informing .
~-him that his reqnest ‘for an extension of time had been denieds - - .
~J~Gaptain Cohrs also said that, as of July 2, 1968, ninety per*cent.“:
of the violations had not been rectified.“g; EES . -

;>;- At the hearing before the 1oca1 Board, according to theia
‘.f,testimony of Captain Cohrs the fire -code hadinot been complied . = -

?}fuwith and there had been a deterioration ‘of the property due .to -
.~ the past fires resulting in conditions which:were: not,corrected
. “meking the building hazardous for its occupants. .When asked if

' of hot water For’ washing of kitchen utensilsy,
‘Wiesing concerning this condition and was told

‘.~ full ‘cooperation by Mr. Wiesing was given him, Captain Cohrs
";;stated that ‘he did not receive such cooperation.,\z~L . ,

L Frank R. Intelisano testified that he is Director of
;-Hbalth and Welfare and that he was on appellant 'S premises.at :
 Yeast four times" oonoerning 4 monkey and a macaw which had the. .
-.run of the area where a boat was stationed; that, after.quite. a
- ‘bit- of wrangling, Mr. Wiesing ‘finally had the -monkey removed - from, _
the. premises. beoanse it was found that the water wherein the. boat"_
: 'glaced ‘was. contaminated by animal ‘exereti .on, - Thereaftery on' :
October 15, 1967, he inspected the premises and: found the absencea;
He spoke to Mre '
: |d that the boller - .-
-had broken down on September 13. On October 16 Intelisano stated~;;
.. ‘he found thirty violations 'of the health code and,. although some
- of the'violations had been corrected; the’ kitdhen still had mis-sf
* cellanecus material which.made it improper. for. préparation of food .
" for service to the public, ~Mr, Intelisano sdid that an: inSpection;g

" . .on March %, 1968 disclosed glass broken at tha front entrance,

- also broken ‘glass on the second floor in the front.of the. premises;
.. the kitchen and storage area. were. in poor: condition ‘because .of the.
- .- necessity to'replice glassﬂand repal oors, 4. door was needed in. ;a
. the garage storage ares and:alSo i 'necesear% to.Temove loose:
. el ,iloorsugnd remove'de ris from the G
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_premises, a reading was taken on September lh 1967, to ascertain

whether or not nolse from the prehises constituted a nulsance,
It was found from this reading that. the instrument used for this
purpose registered fifteen decibels; above the standard forty-five
decibel reading and thiuis created a uisance in the -area.

John Re Gunningham testified that he is the Ghief Builda.
ing Inspector and on ﬁeptemaer 29i 11967 he directed Mr. Wiesing to
- comply wilth the fire underwriters' code within ten days but, before
1t was finally comﬁ&tgi, it had taken several months, 6unning-‘
ham sald that at the time he served Mr. Wiesing with a notice that
" an injunction was being sought in court in the matter, Mr. Wiesing
berated him and directed very obscene language toward him. '

Harry A. Margolis, Assistant Town Attorney, testified
-that as a result of hlS conversation with the Building Inspector
on January 30, 1968, He assisted in the preparation of a letter
with Mr. Cunningham to be served on Mr. Wiesing, wherein he noti- -
fied Mr. Wiesing to disconnmct all electrical service in the L
premises because of g dlrecb violation of the ordinance. The -
reasons glven in said letter were Mr. Wiesing's failure on behalf
- of the appellant to correct violations contained in reports re- .
ceived from the Middle Department Assocation of fire: underwriterso
A notice of these violation had been served on Mr. Wiesing ‘
September 29, 1967 and, when there was no compliance with the e
closing order, he prepared a complaint in the matter and a restraint
order was issued by Judge Herbert of the Superior Court of New o
‘Jersey enjoining and restralning the continued use of the electrical
system in the premises and discontinuing the operation of the . -
- business and until there was complete conformity with the National .
- Electrical Code and ordinance of the Town of West Orange, or until -

%;ifurther order of the court., Some time thereafter Mr, Margolis

*'Qtestified appellant retained, the attorney who represents him in

.~ this appeal and, when there was an agreement that an extension of
.- time be granted to satisfy the underwriters, the Town consented -
7 to a woluntary dismissal of its suit., On cross examination Mr, -
Eﬁf,Margolis‘stated that the violations still continued uncorrected. e.ﬁh}

ﬂ:providing another exit but up to. the present time no such plan had -

I : ' Captain Cohrs, called as a witness by the appellant's
- attorney, testifled he directed that plans be submitted to him for -

. ever been submitted. Captain Cohrs also testified that, although.
fﬁhe requested that emergency 1ight1ng be installed, this had never
'ﬂbeen done.' . .

L : Wllliam Van Stratton, testifying on . behalf of appellant,
*’stated that he 1s a general <c¢antractor and was hired by Mr. Wiesin,
on behalf of appellant to build new bars in the former dining rooms. L
B cooperate with Captain ‘Cohrs. of the Fire Department, and also .
' 'Mr, Cunningham, Building Inspector, and to meet the various require~
-ments requested by public officials; that, on direction of the Fire
~Department, he decked all the doors. to determine whether or not ~
they were in proper working order. This necessitated that two doors _
. leading into the area next to the community house be rebuilt; also:
< three sets of fire doors to be installed. Fufthermore, in addition
".to the main entrance of the premises, there were two additional.

I.front entrances installed. When it was suggested that emergency

. 1lighting be installed, Van Stratton testified that' Captain. Cohrs '
“.gtated that he was fully aware that. this would be an expensive .
" ‘operation and would give appellant time to.do this'work and, as.
‘long as the basic things were-done, the establishment could again
. be nyepened,. On cross examination Van Stratton testified that he
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was hired in August 1967 to do the work but, before completion o
thereof, he met with an accident which prevented him from con-tl_~' o
tinuing the matter. He further stated that he had no knowledge ' . .
whatsoever of a notice being served upon appellant because of any'l'-
violationse _ 4 ; E

Jack Fisher testified that he is:a theatrical agen
and provided music for the appellant; that the music consisted .
-of "rock='n-roll bands" and the volume of $ald music dependedaoh
the equipment for which it was geared; that he visited the place =~
over a period of time at' least once a week, and that the type:of' -
entertainment provided. by appellant was’ "definitely geared for -
the college crowd, finer people;!" that; during his visits there,.
he never saw immoral activities on the licensed premiseso More--,,»
over, Mr. Fisher stated that in his opinion Mr. Wiesing is an’ '
honorable person and operates a. very ‘fine establishment. .In ...
answer to a question concerning noise, Mr. Fisher said that’ SRR
"I can't say about the noise. I have never noticed, really, the
sound effect on the outside of the:building. It's difficult to.
say. I don't believe that it's that loud or noisy" and, more-.
over, he didn't believe that it could be. any noisier than that
'emanating from other establishments.* ,

Margaret Rosa testified tnat she lives apprOXimately

~threemquarters of a block away from the appellant's premises and

is employed by a diner just a few doors up the street; that she'*“*

" has never heard. any excessive noise coming from the appellanti
place of buSiness or observed any rowdyism on the part of its
\patronso , : o .

: " John Shahan- Altuounian tes tified that he is an assistant
principal of a vocational school in another muniCipality and - fre-fi'j
~ quents appellant's premises every other week; that he has mever. .-V
seen any narcotic users nor has he observed any immoral conduct o

on the part of the patrons thereof, A _ :

: Marilyn Gray testified that she lives a half-block uP f“'“‘

the street from appellant's place of. business during the past N

five years and that she was never annoyed with excessive noise

from the establishment, and that she had never seen any immoral’ '
activities on the part of the persons who patronized the place. AR

Freddie Thompson, employed by the appellant, testifiediﬁﬁg_-
that he cleans up the parking lot which is used by appellant' SRS
patrons and has never found any ladies'’ garments but there are - . .
mostly "coke bottles and beer cans and stuff like that, you. know
broken bottles." S v - ST

‘ George M Durr testified that he was employ DD
for minors, and he has never seen any offensive or loud conduct
either inside or outside the premises. On cross examination- he. "
stated that there were quite a few- fights OUbSlde the place offny

business; that the greatest number of people he observed in thel-tf,ﬁf
premises on one occasion was "eleven hundred twelve hundred o

people. : A e

: James J. Thatcher, who lives five blocks away from thef;
premises, testified that he is employed by another municipality,
that on his visits he has never observed. any disorderly conduct

in the appellant's premises. ; . . A

Domenick Lombardo testified that he did electrical work
in the appellant s establishment, adding someladditional lights- =
for the bars and coolers, and after he comploted his work he re--ﬁw
‘quested that the wiring 6e inspected by the‘tire underwriters. '
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. After'hearingithat Mr, Wiesing-hadlreceived a notice from the

municipality ¢encerning the conditions, he went up to the fire
underwriters 4o have them explain to him what, if anything, they
required and @§de an appointment with the fire underwriters
inspector to meet at the premises. As a result thereofy, he made
a list of-req@ésts made by the underwriters and received a final
inspection by iemployees of the latter who stated that everything
had been done :according to their requests. E ‘ '

Theodore Robert Wiesing testified that he is general
manager of the'appellant's business, which premises are located
in a theater building; that he employed rock~and-roll kind of

- amplified music which is currently used in the country todays
. that he employed checkers at the doors for the purpose of prevente
- ing minors from entering the establishment, and that he-also on

occasions made checks with reference thereto; that it employed
police officers to maintain order both inside and outside the
licensed premises and in his opinion the establishment was operated
very orderly. . He further stated that he knows of no occasions of
narcotics being sold in the premises or that an arrest was ever
made by the police because of said of fense, However, he did remem
ber one incident where Officer Kelly apprehended a drummer in one
of the bands employed at the licensed premises for alleged use of
narcotics and took him down to police headquarters where he '
(Wiesing) said he "bailed him out." He stated further that he has

‘no further information as to the disposition of the case. Wiesing
~also said that he never refused to cooperate with the fire, build-.

ing or health departments of the municipality; that, after the

. fire in the early part of 1968, there were some matters called to
his attention to be corrected and he had everything corrected with
“the exception of two matters, and the only réason that he 4id not
~have the same corrected was that he was facing a ninety-day suse
pension of the license, Wiesing said that, in so far as the alleged

electrical violations were concerned, he was of the opinion that,

~wsince he had obtained a person to remedy the conditions, it was

the electrician'’s responsibility-and that he (Wiesing) never

‘refused to remedy the situation., Moreover, he stated that, in

so far as the police were concerned, Captain Ehlers was very

- cooperative and gave suggestions to him which might be very uselful

in the operation of the licensed premises. Furthermore, when a
letter was received from the Board of Health that there were
complaints concerning the loud music emanating from the appellant's
premises, he had the music toned down and thereafter never esard
anything  concerning same, He said that he had everything done to
keep the noise from the band or patrons from reaching the outside
S0 as to annoy people living in the area. During cross examination,

when asked to be specific in an answer to a question by the attorney

for the respondent, Wiesing stated, "If you would like me to talk.

If you want to be the whole show, you be the whole show; tell me all
about it." Furthermore, on cross examination, without going into too

great detail, the substance of Wiesing's testimony was that he had
done everything that he could when apprized gf violations to remedy
sSame. )

_ ‘.Appéllant also produced two witnegses who visited the .
licensed premlses on occasions iand their testiimony was that they

'had not seen any immoral or disorderly condudli or heard any in-

decent or obscene language by patrons of the ‘gstablishment.

- Richard E. Kelly (a police officen) testified that on

September 27, 1967, outside thé premises he ariested the drummer
-in the band playing at appellant's place of husiness for posses-
. slon of marihuana. He also cited other instmn@e§>where he had

4
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apprehended other individuals on the street in the vicinity of
appellant's establishmént and, further, that they too were in
pessession of marihuana., Officer!Kelly further stated that he
spoke to Mr. Wiesing and asked him whether he was aware that there
was a big narcotics business at his;place, and he answered that
he was not. ' e :
Francis J. Kernan, Jr. (also a local police officer)
testified that, while:dcting as under-cover investigator on
September 21, 1967, he'engaged in conversation at the bar with a
patron concerning marihuanaj that the patron asked him if he used
marihuana and they became quite friendly, having a few drinks to-
gether. The person in question said that they expected a shipment
from Florida at Y p.m. in the afternoon; that he intended to .stop
at the appellant's prenises "to give some stuff, marihuana, to
members of the band." The following day Officer Kernan stated that
he and a fellow officer staked out the place and about 4:20 in the
afternoon, after they had left the licensed premises and had gone
up to Erwin Place, they engaged in conversation with the man whom
he had previously met;.that, as a result of the conversation, his
partner got into the car with the person in question and ano%her.
-individual and he (Kernan) followed him in his private car. They
pulled into a deserted parking lot where an ounce of marihusna was
offered to them for sale. However, when the officers exhibited a
large amount of cash, the man produced a large quantity of mari-
huana, as a result of which he and his companion were arrested and
charged with possession of the narcotic. ‘ B

On November 9, 1967 Officer Kernan said that two men
were pointed out to him on the dance floor as allegedly having pos-
session of marihuana and, when he took them out on the sidewalk,
one threw a vial on the street; that he retrieved the vial and

. found it contained hasheesh and placed both of these persons under
arreste. ‘ '

' I have recited somewhat in detail the testimony of the .
witnesses of the respective parties to this appeal and, to clear-

up any misunderstanding, its purpose at this juncture is to reiter-
- ate the principle established by this Division since its inception
that a licensee is accountable for conditions both in and outside
the licensed premises which result fromactions of its patrons.

Conte v. Princeton, Bulletin 139, Item 8, This principle has been

: eonsistentlz applied to date. Cf. Kaplan et als. V. HEnglewood,
Bulletin 1745, Item 1, aff'd id.nom App. Div. (1968), not officially
‘ ﬁggorteﬂs recorded in/Bulletin 1790, Item 1, certif, den. 51 N.J.

It is apparent from the testimony of Wiesing (manager of
appellant's establishment) that he was aware of the conditions in
the area of the licensed premises and also the incidents taking
place inside the premises itself, From my observation. of Mr,
Wiesing as a witness, he appeared to be evasive in his testimony
as far as the operation of the premises was concerned, From time
to time public officials directed him to remedy existing viola~
tions and, although he rectified some of these violations, he neg=
lected to remedy many others. The police and fire authorities
experienced great difficulty with the way the establishment had
been operated. The building inspector, when giving a notice to
Wiesing, was subjected to foul and indecent language being directed
at him. According to the testimony of various neighbors, it was
quite obvious that conditions were becoming progressively worse,

The issue to be resolved in the instant case is whether
the evidence presented justifies the action of the Board in refus-
ing to renew appellant's license. Neordeo, Inc. v, Newark, Bulle-
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tin 1148, Item 2. It must be kept in mind that in all cases which
involve discretionary matters, such as the application for renewal
of a liquor license, the burden of proof falls upon the appellant
to show manifest error or an abuse of discretion by the issuing
authority. As was stated in Zicherman v, Driscoll, 133 N.J.L.

586, 587: o . ' ' T

-~ "The question of a forfeiture of any property
right is not involved. R.S. 33:1-26. A liquor
- llcense is a privilege. A renewal license is in
- the same category as an original license. There is
. no lnherent .right in a citizen to sell intoxicating
liquor by retail, Crowley v. Christensen, 137 U.S.
86, and ' no person is entitled as a matter of law %o
~a liquor license. Bumball v. Burnett, 115 N.J.L. 254
- Paul v, Gloucester, 50 Id. 585; Voight v. Board of
Excise; 959 Id., 358; Meehan v. Excise Commissioners,
73 1d. 3823 affirmed, 75 Ide« 557. No licensee has
vested right to the renewal of a license. Whether
“an-original-'license should issue or a license be :
- Tenewed:'rests in the sound discretion of the issuing =
<< -auth e~ Unless there has been a clear abuse of
“di on this court should not interfere with the
“the constituted authorities. Allen ve °

City: Paterson, 98 Id. 661; Fornarotto v. Public . .
-Utility Commissioners, 105 Id, 28. We find no such- =~
abuse ‘he-1liquor business is one that must be care=- -
~fully vervised and it should be conducted by - - - . -

';:5fébﬁtab1§upébplefin'alreputable manner, The common . - ¢
“Interest of the general public should be the gulde
"post in the issuing and renewing of licenses.™ -

~ See Freddie's Blue Room, Inc. v, Elizabeth, Bulletin 1422, Item 1.

o When'conéidering the public interest with reference to _
- renewal of a liquor license, I realize that a licensee is entitled
to fair play. Thus, failure to renew a license should not result

- from arbitrary action on the part of the licensing authority.

However, when a licensed premises 1s operated without consideration .

- for the rights of other persons residing in the area of the prem-

- ises and the effect that such improper operation has on the lives -

- of other persons, it appears sufficient proof that the licensse .

. 1s unworthy to hold a liquor license. Moreover, from the volumi-

- nous testimony given by the public officials it would appear that
the place in itself was not only unsanitary but was a hazard to
‘all persons who patronized the establishment, There was some . -

" testimony. of narcotie traffic in the establishment. - Furthermore,

- a series of fires took place in the building which in itself en-

dangered the immediate area, One occasion points out specifically

the attitude of Mr. Wiesing, according to the testimony of Fire

Chief Smith, that, when the place was overcrowded and the Captain - -

had glven directions to allow no more persons in the establishment

- excepting to replace any that may leave, Mr. Wiesing, apparently

- after he bellieved the Captain had left the neighborhood, opened

up the doors and allowed over forty-two persons to enterj; this is

adequate proof of lack of cooperation with a public authority.

o _ The Director's function on appeal is not to substitute

his personal opinion for that of the issuing authority but merely:
"~ to determine whether reasonable cause exists for its determination
- and, 1f so, to affirm irrespective of his personal view. Tumulty

Y, ﬁgge;len,:Bulletin 1487, Item 4,



- properly, reasonably and in the best" interest of the community
ing year., . I am satisfied that appellant has failed to sustain’

'pro. 15, Thus it is recommended that the Board's action. in
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R After careful consideration of all of the evidence;re-‘{
'7sented, 1 an satisfied that the Board exercised its discretion’

4?1in refusing to renew appellant's license for the current licers=
- the burden of proof as. required Dby Rule 6 of State Regulation'

'~ denying appellant's application for renewal be affirmed and.;hat
i“the appeal herein be dismissed. SR . e :

ogc;usions and Order

C Exceptions to the Hearer s report and argument in sub-,r Co

stantiation thereof were filed by appellant's attorneys and answer-.

~ing argument to the exceptions was filed by the attorney for - -
respondent, pursuant to Rule 1# of otate Regulation No. 15.,__;,¢7

' : I have carefully considered the entire record herein
'including the transeripts of -the proceedings, the exhibits, the i
~ Hearer's report and exceptions thereto, I concur.in the. findings
. and concluS1ons of the Hearer and adopt his recommendation.v,_a~“n

Accordingly, it 1s, on this llth day of December, 1968, :

Lo ORDERED that the action of reSpondent Board of Alcoholic
: Beverage Control be and the same is hereby affirmed and the- appeal
}ffherein be and the same. is hereby dismissed, and it is further

B GRDERED that my oider entered on June 27, 1968 extend-}f‘
gt;ing the term of appellant's license pending: determination of the .
:appeal, be and the same is hereby vacated effective immediately.,i'”

JOSEPH M. KWEGAN
‘ DIRECTOR
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- cash and miscellaneous |
- 'L;personal property at River-
- bank Park, on‘Market Street,
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26 .SEIZURE - PORFEITURL PROCEEDINGS - UNLAWFUL TRANSPORTATION AND
' - SALE OF ALCOHOLIC BEVERAGES IN PARK AREA - SUM DEPOSITED UNDER
'.ffSTIPULATION ORDERED FORFEITED - ALCOHOLIC BEVERAGES, PERSONAL
PROPERTY AND CASH ORDdRED FORFEITED,

- In the Matter of the Seizure
on May 5, 1968 of a quantity
~ Case No. 12,040
1959 Ford sedan, $109. 35 in
On Hearing

CONCLUSIONS and ORDER
. in the Clty of Newark, County
- of Essex and State of New '

= Jersey, ' ,

;7ﬂfRoberto Gonvales, claimant Pro Se. : -
SRETEY A Edward Amada9 ESqa, appearlng for the Div131on of Alcoholle
S Beverage Controle _ A ‘

he Hearer has flled the fOllOWlng Report he;eina

Hearer s Report

SR LA fhls matte? came on for hearing pursuant to the provisions
*®f R S 1333166 and State. Regulation No., 28 %o determine whether

" a quantity of alcoholic beverages, $109.35 in cashy a 1959 four=

~door 'sedan and miscellaneous personal property9 as set forth in
the ﬂnventory attached hereto, made part hereof and marked

- Schedule "A%, seized on May 5, 1968 at Riverbank Park on Market
- Btreet, Nuwark New Jersey, constitute unlawful property and
‘qhauld be fOff@lu8d° and fuvrther, to determ*ne vhether the sum
of $50,00 deposited under protest under stipulation signed by
Roberto Gonzales$ representing the retail value of the said 1959
{Pord sedams should be forfeited, or returned to him.

VAL the said hearing Rooerto Gonzcies appeared and sought

".: the return of the deposit posted by him under the aforesaid stipu-

-lation, as well as the cash and the alcohollc beverages.

ARBC Awent M, testlfylnﬁ on behalf of the Division, gave

 the following account- Accompanied by another ABC Agent (ha3 he

visited the Riverbank Park pursuant to a specific assignment to

investigate an allegation that alccholic beverages were bélng

wnlawfully sold: thereat from a car or truck, . Arriving at the

" park at 12: L5 P, M., he noted that a baseball: game was in progress,

. and that Gonzales was entering the park, carrying a polyethelene
cooler, After setting the cooler down, Gonzales made numerous

- sales of cans of beer which he took from the said cooler,

L Gonzales was Joined, shortly thcreaiter? by an individual
;I(later 1dent1fied as Marcos Tremble) who participated in the sales
. of the said beer. After making numerous sales, Iremble took the
- cooler, left the park, and was followed by ABC agents to a 1959
~ blue and white Ford dmscrlbed in Schedule "A", When Tremble
- opened the trunk of the vehicle, the agents ooservcd that the
. rear seat was removed, two large garbage cans were in the rear
_part of the vehicleé and Tremble was taking cans of Schaefer beer
o from: tho e reoepuaelc¢a a :
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: Tremble returned to the park w1th the new supply of
A;beer and both he and Gonzales continued to sell these cans of -
‘beer to patrons., Agent M.approached Gonzales, and in the presence
of Agent Ma purchased a can of beer from Gonzales with a “marked®
one-dcllar bill., Within a few minutes thereafter, Agent M
approached Tremble and purchased another ecan of beer with a
;?arked“ five-dollar bill for which Tremble returned change to

m,

In addition %o the beer, it should be noted that both
men were also selling soda ‘and sandwiches %o the patrons at the
ball game. Local police were summoned and Gonzales and Tremble
were thersupon arresteds; they were charged with the sale and
possession of aleoholic beverages with intent to sell the same
?1t20g§ a license or lawful permit, 1n violation of R.S, 33:1=50

a e .

The records of this Division disclose that there was
no‘llcense authorizing Gonzales or Tremble to sell alcoholie
beverages nor was there a permit or license authorizing the sale .
of alcoholic beverages at these premises,

: There was admitted into evidence the affidavit of
mailingg affidavit of publication, listing of "marked"™ money,
chemist!s report ecertifying %o the aleccholic content of the ?
- seized eans of beer ard the inventory.

The Division chemist analyzed samples of the seized
"beer and his report certifies that they are 31@oholic beverages
with an aleohol by content of 4.57%.

A - The seized beer is illicit because it was 1ntended for
untawful sale. ReSe 33:1-1(1)s Such illicit beer, the commingled
cash and the motor vehicle in which the said beer was transported
and found, constitute unlawful property, and are subjeect to for-
feiture, R.S. 33:1=50; R.S. 33:1-663 Seizure Case No. 10,799,
?ullegin 1469, Item 53 Seizure Case No. 11 64, Bulletin 1565,

tem 5.

Roberto Gonzales, testifying in support of his claim
for the return of the seized property, gave the following accounts:
He was selling sandwiches, soda and beer., He admits that the
chilled beer was taken from the motor vehicle im question by
Tremble, - Although he sold the sandwiches and soda he gave the
beer without charge to the patrons at the park who had previously
- given him money to purchase beer., He denies selling any beer

“becauﬁe I know I can't sell beer, only can sell soda and sand-
wiches : ,

He admits accepting the money from the agent for the
v can of beer but insists that the agent helped himself to the can’
of beer. He further explained that about ten people in Newark
gave him money on the day before this occurrence tc buy beer for
them; that he was only authorized to sell soda and sandwiches,

and the beer actually belonged to these peoples

On cross~examination, he insisted that he told Tremble
not to sell any beer and he doesn't believe that Tremble actually
s0ld any beer., He explained that the 96 cans éf beer were owned
by the nine or ten persons who had previously given him money for
the purchase thereof, and that each of them prébably consumed
three or four. cans during the course of the game.
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Lo ' Finally, he admitted charging Agent M 40¢ for the said

' . At a continued hearing in this matter, Marcos Tremble
-testified that he transported the beer in this motor vehicle to
. these premises. He insisted that he was merely selling soda and
sandwiches and was not actually selling beer. The money that he
. collected was turned over to Gonzales. Asked to explain the sgales
of beer to the agents, he asserted that the beer had been paid for
by members of his club on the day before this occurrence and they
were being distributed to these members as a matter of convenience.
In other words, while they sold sandwiches .and soda, the beer was
. distributed without charge on that date. Finally, he admitted
“that he had transported beer in the vehicle three times on that
date prior to being arrested.

After carefully evaluating and assessing the testimony
of the claimant., Gonzales and of Tremble (who did not enter a
claim herein), I am persuaded that their version of what occurred
is incredible and unbelievable. It seems-absurd to believe that
- anyone could come up to the cooler and take a can of beer without
being chairged but that they would have to pay for the soda and
sandwiches, While they deny that they actually sold the cans of
beer to the agent, they admitted receiving money from the agent,
I conclude, therefore, that unlawful sales of alcoholic beverages
wvere made on the date herein, and that the said beer was ftrans-
ported in the seized motor vehicle.

: _ Under these circumstances, it is recommended that the
¢laim of Gonzales be denied and that an Order be entered forfeit-
ing the money deposited on the aforesaid stipulation. 1t is
further recommended that the cash which was found commingled with
the "marked" money as well as the alcoholic beverages and the mis-
cellaneous personal property be similarly ordered forfelted. '
Seizure Case No, 11,765, Bulletin 1715, Item 735 Seizure Case No.
10,975, Bulletin 1507, ltem 3.

Conclusions and Order

o ' No exceptions were taken to the Héarer's Report within
the time limited by Rule 4 of State Regulation No. 28,

A ‘~After carefully considering all the facts and eircum-
stances herein, I concur in the recommended QOnclusions in the
Report and adopt them as my conclusions herein.

Accordingly, it is on this 5th day of December, 1968

' DETERMINED and ORDERED that the seized property,
ineluding $109.35 in cash, more fully described in Schedule "A",
attached hereto, constitute unlawful property; and that the
sum of $50.,00, representing the appraised refail value of the
1959 Ford sedan, which was returned to Robert Gonzales, together
with the cash in the sum of $109.35 be and the same are hereby
forfeited in accordance with the provisions ¢f ReSe 33:1-66,
to be accounted for in accordance with lawj arid it is further,

DETERMINED and ORDERED that the aﬁﬁOholic beverages and
the miscellaneous personal property be and the same are hereby
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'forfeited, and shall be retalned for the use of hospit” qand..
- .State,. eounty ‘and municipal institutions, or: destroyed, ‘i -whole
~or in part, at the direction of- phe Director of the Divis ;n

'°f JOthH . KELGAN
' " DIRECTOR -

SCHLDULE uAuiugi.fwuszi“"

8# - contalners of alcohollc beverages RN
1 - %%g9éggrd sedan, New Jersey registratien o '

Mlscellaneous personal prOperty
- $109.35 - cash T

3. DISCIPLINARY PROCEEDINGS ~ ORDER TERMINATING SUSPENSION FOR :
¥ g%$%NCE.gF TERM UPON. PROOF OF CORRECTION OF UNLAWFUL .
ATION. |

,fJIn the. Matter of . Disclplinary
";_Proceedings against

*Hi-DesHo Corp. . .
- 602 Paterson Plank Road
Uhion City, N. J. ,1" o

T bUPPLEMLNTAL A%
. ORDRR

’Holder of Plenary Retail Consumption b
~“License €~26, issued by the Board of
‘-Commlssioners of the Clty of :

"T{Licensee, by‘Dorothy Bosinskl, beoretary, ‘Prose .
x;»Edward F. Ambrose, Esq., Appearlng for Div131on of: Alcoholic
T SRR L I R Beverage Contr X

-MjffBY THE DIRECTOR""

e -.On' November lh 1968 I entered Conclusions and:Order
- herein suspending the 1icense for ‘the balance: of its term‘effec~ L
" tive November 21, 1968, with leave to the licensee or any bona.

- fide tratisferee of the license to file-verified petition stab= .

-~ holding interest) for 1lifting of the suspens;

~1ishing ‘correction of the unlawful situation (undisclosed stoek-5yf :
n of ‘the: license °n1;»

'-;}or arter December 31, A968 after the;licen

gf*licensee that the unlawful situation has been corrected, I. shall
#jgrant the petition requesting ternlnatlon of the suspension%*<'

"
R

L S ORDERED that the suSpenslon heretbfore 1mposed herein‘ﬂ¢;.
- be’ and ‘the same is hereby”’ terminated, effectiVe 3 00 Qelle Tuesday,":'
~“ggDecember 31, 1968.%;‘-“,av1. : R U .

JOubPH Ma KLLGAN
S DlRL@TOR
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4, DISCIPLINARY PROCEEDINGS - ORDER REIMPOSING SUSPENSION -
STAYED DURING PENDENCY OF APPEAL.

In the Matter of Disciplinary
‘Proceedings against
- SUPPLEMENTAL
ORDER

Frank DiGiuseppe

t/a M & D Tavern

507=509-511 S, Clinton Avenue
- Trenton, N. J.

- Holder of Plenary Retail Consumption
License C~%1 issued by the City
Council of the City of Trenton

- G s wr SR 28 @0 @ @ S0 E0 R OB e M Am Wu Ow e e

D N P N

Henry F. Gill, Esqg., Attorney for Licensee
Louis F. Treole, ksq., Appearing for Division of Alcoholic
Beverage Control

BY THE DIRECTOR:

.. On October 21, 1968, I entered Conclusions and Order
herein suspending the license for one- hundred thirty days
commencing Oc¢tober 28, 1968, for permitting acceptance of numbers
~and horse race bets on the licensed premises., BRe DiGiuseppe, '
‘Bulletin 1829, Item k, , )

, Prior to effectuation of the order of suspension, updn
appeal filed, the Appellate Division of the Superior Court stayed
the operation of the suspension until the termination of the
-appeal, -

, On November 27, 1968, motion to dissolve the stay was
granted. The suspension may now be reimposed.

Accordingly, it is, on this 9th day of December, 1968g

ORDERED that the 130~day suspension heretofore imposed
and stayed during the pendency of proceedings on appeal be
.reinstated against Plenary Retail Consumption License C=71, issued
by the City Council of the City of Trenton to Frank DiGiuseppe,
t/a M & D-Tavern, for premises 507-509-511 S¢ .Clinton Avenue,
Trenton, commencing at 2:00 a.m. Monday, December 16, 1968, and
terminating at 2:00 a.m. Friday, April 25, 1969,

JOSEPH M. KELGAN
DIRECTOR
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'-5. DIbCIPLINARY PROCEEDINGS - ALCOHOLIC BLVERAGES NOT TRULY.
‘ LABhLED - LICENSE bUSPhNDLD FOR 15 DAYS LESS 5 FOR PLEA.

.fIn the Matter of Disc1plinary _

Reflection Lakes Inn, Inc.
t/a Reflection Lakes Inn”
Union Valley Road _
. West Milford Township ‘ -
- Box 327, PO Newfoundland, N. T

CONCLUSIONS
AND ORDER

' Holder of Plenary Retall Consumptlon
~ Licenise C=9 issued by the Township

- Committee of the TownShip of K e

West Milford : I )1.»,-”

ELioensee, by J. Marion Leonberger, President Pro se ;f-~“
gMalter\H Cleaver, Esq., Appearing for DlVlSion of ‘Alcohol
} ; Beverage Control}

.'BY THE DIRECTOR‘v .

Licensee pleads non vult to a charge allegingnthat on -

.,September 4 1968, it possessed alcoholic beverages in two- bottles
bearing labels which did not truly describe. their: contents, An
‘ violation of Rule 27 of btate Regulatlon No° 20. .;‘,

Absent prlor record the license w1ll be suspended for”
'_fifteen days, with remission of five days for the plea entered, e
,%eav12g a-net suspension of ten days. Re McCoz, Bulletln 1817,;;'_'l{_

Aceordlngly, it is, on thls 3d day of December,

o ORDERED that Plenary Retall Consumption License' '9,,gwf:f:[
“issued by the Township Committee of the Township: of West Milfo
~ to Reflection Lakes Inn, Inc., t/a Reflection Lakes Imn, fo
- premises - on Union Valley Road ‘West Milford, be. and the same- i
. hereby suspended for ten. (10) "days, commencing at:2:00 g.m. R

.. Monday, December 9, 1968 and termlneting at 23 OO a.m. Thursday%,l-,
'»_December 19, 1968 : : - S
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