
NEW JEBSEY COURT OF ERROES AND 
APPEALS.

Th omas N. Mc Cab te e ,

Recei ver ,

P la in tiff  in  E r r o r ,  

vs.

Ge o r g e  W . K e t c h  a m , 

a d m in is tr a to r ,

D efendant in  E r r o r .

B R I E F  F O R  D E F E N D A N T  I N  E R R O R .

T h is is  a n  a c t io n  b r o u g h t  b y  th e  R e c e iv e r  o f  th e  

Clinton H i l l  L u m b e r  &  M a n u f a c t u r in g  C o m p a n y ,  20 

an in s o lv e n t c o r p o r a t io n , a g a i n s t  G e o r g e  W .  K e t -  

cham, a s  a d m in is t r a t o r  o f  th e  e s ta te  o f  W i l l i a m  S .  

K etch am , S r .

T h e in te s ta te  w a s  o n e  o f  f i v e  p e r s o n s  w h o  e x e -

cuted a  c e r t i f ic a t e  o f  in c o r p o r a t io n  o f  s a id  C o m -

pany w h ic h  w a s  p r o v e d ,  a n d  is  E x h i b i t  P .  1 ,  b u t  

is not p r in te d , s e e  p . 5 2 . T h e  c e r t i f ic a t e  w i l l  b e  

found p r in te d  in  th e  c a s e  o f  M c C a r t e r ,  R e c .  v s .  

K etch am , a r g u e d  w i t h  t h is  c a s e , o n  p a g e  28 o f  th e  

hook in  t h a t  c a se .

‘T h e in t e s ta t e  p a r t ic ip a t e d  in  th e  o r g a n iz a t io n  

of th e  C o m p a n y  a n d  w a s  e le c te d  a  d ir e c t o r  a n d  

president.

T h is  c o u r t  h a s  h e ld  in  M c C a r t e r ,  R e c .  v s .  K e t -

cham, J r .,  43 V r .  2 4 7 , t h a t  th e  C o m p a n y  b e c a m e  a 

c o rp o ra tio n  de fa cto  u p o n  f a c t s  p r o v e d  in  th a t  

case, s u b s t a n t ia l ly  t h e  s a m e  a s  th o s e  p r o v e d  in  t h is  

case.

10
O n  E r r o r

to E s s e x  C ir c u it  C o u rt.
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U p o n  p r o c e e d in g s  ta k e n  b y  th e  R e c e iv e r , the 

C o u r t  o f  C h a n c e r y  m a d e  a n  o r d e r  a u th o r iz in g  the 

R e c e iv e r  to  a s s e s s  W i l l i a m  S .  K e tc h a m , S r . to-

g e t h e r  w it h  o th e r  a l le g e d  s to c k h o ld e r s ,  a n  amount 

o f  m o n e y  a s c e r t a in e d  b y  th e  C o u r t  o f  C h a n c e ry  to 

b e  d u e  t o  th e  c r e d it o r s  o f  t h e  C o m p a n y ,  su ch  assess-

m e n t  t o  b e  m a d e  o u t  o f  t h e  s h a r e s  o f  th e  several 

s to c k h o ld e r s  in c lu d in g  th e  in te s ta te ,  w h ic h  “ have 

10 n o t  b e e n  f u l l y  p a id  u p . ”

T h e  o r d e r  r e s e r v e s  th e  r ig h t  o f  th e  in testa te  to 

m a k e  a n y  d e fe n c e  w h ic h  h e  h a s  to  a n y  action 

b r o u g h t  a g a in s t  h im  o n  th e  a l le g e d  s to c k  su bscrip -

t io n . T h e  o r d e r  w a s  n o t  in te n d e d  to  b e  conclusive 

e x c e p t  a s  to  t h e  a m o u n t  o f  m o n e y  n e c e s s a r y  to  be 

r a is e d .  S e e  o p in io n  o f  V ic e - c h a n c e l lo r  E m e r y , 19 

D ic k ,  5 1 7 .

T h e  d e fe n d a n t  h a s  t h r o u g h o u t  th e  p ro ceed in gs 

20 in  t h e  C o u r t  o f  C h a n c e r y  m a in ta in e d  th a t  there 

w a s  n o  c o r p o r a t io n  a t  a l l ,  a n d  n e c e s s a r i ly  alleged 

t h a t  t h e r e  w e r e  n o  s to c k  s u b s c r ip t io n s  a n d  denied 

t h a t  h e  a s  a d m in is tr a to r ,  o r  th e  in te s ta te , h e ld  any 

s to c k , b u t  i t  i s  m a n i f e s t  t h a t  in  v i e w  o f  th e  ru lin g  

o f  t h is  c o u r t  t h a t  th e  C o m p a n y  b e c a m e  a  co rp o ra -

t io n  d e  fa c t o ,  th e  a d m in is t r a t o r  i s  n o t  b o u n d  b y  his 

d e fe n c e  in  th e  C h a n c e r y  p r o c e e d in g s  th a t  there 

w a s  n o  c o r p o r a t io n  a n d  n o  s to c k  a t  a ll .  Indeed, 

th e  C h a n c e llo r  in  m a k in g  th e  o r d e r ,  e v id e n t ly  had 

30 in  m in d  th e  p r o b a b le  d e fe n c e s  t h a t  w o u ld  b e  m ade 

in  th e  a c t io n  a t  la w , a n d  d id  n o t  w is h  th e  stock-

h o ld e r s  to  b e  e s to p p e d  b y  a n y  p r o c e e d in g s  o r  ord-

e r s  in  t h e  C o u r t  o f  C h a n c e r y .  T h e  R e c e iv e r  de-

c la r e s  u p o n  th e  c e r t i f ic a t e  o f  in c o r p o r a t io n  as the 

s u b s c r ip t io n  o f  th e  in te s ta te ,  a n d  u p o n  th e  fu rth e r  

a s s e s s m e n t  m a d e  b y  th e  R e c e iv e r .

T h e  d e fe n d a n t  p le a d s  p a y m e n t  (p . 1 1 )  a n d  also 

p le a d s  s a t i s f a c t io n  a n d  d is c h a r g e  o f  th e  su b scrip -

t io n  b y  th e  c o n v e y a n c e  to  th e  C o m p a n y  o f  p rop er-
40
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ty  o f  th e  v a lu e  o f  th e  a m o u n t  o f  s to c k  s u b s c r ib e d  

for, p p . 1 1  a n d  12 .

T h e  r e p l ic a t io n s  to  th e  p le a s  a r e  n o t  p r in t e d ,  

but iss u e  w a s  jo in e d .  T h e  b i l l  o f  e x c e p t io n s  s h o w s  

that th e  is s u e  t h a t  w a s  . t r ie d  w a s  t h a t  o f  p a y m e n t  

and s a t is fa c t io n  a n d  d is c h a r g e  o f  th e  s u b s c r ip -

tion b y  th e  t r a n s f e r  o f  p r o p e r t y  o y  a  d e e d  o f  S a le , 

execu ted  b y  F r a n k  D . H o l lo w a y .  l0

T H E  D I R E C T I O N  O F  A  V E R D I C T  F O R  

T H E  D E F E N D A N T  W A S  E N T I R E L Y  P R O P -

E R  A N D  A N Y  O T H E R  A C T I O N  W O U L D  

H A V E  B E E N  E R R O N E O U S .

T h e  m in u te s  o f  th e  c o r p o r a t io n  (p . 5 3 ) r e c it e  

th a t— “ A  b i l l  o f  s a le  w a s  m a d e  b y  M r . F r a n k  D . 

H o llo w a y  to  th e  C o m p a n y —-s a id  .b i l l  o f  s a le  r e p r e -

se n tin g  w h a t  M r .  H o l lo w a y  o w e d  M r . W i l l i a m  S .  

K e tc h a m , a n d  to  b e  is s u e d  in  s to c k  b y  t h e  C o m -

p a n y  to  M r . W i l l i a m  S .  K e t c h a m . ’

I t  is  p la in  t h a t  M r .  K e t c h a m ’s s t o c k  w a s  to  b e  

p a id  f o r  b y  a  t r a n s f e r  o f  p r o p e r t y  f r o m  H o l lo -

w a y . I t  w a s  n e c e s s a r y  o f  c o u r s e , to  p r o v e  th e  v a l -

ue o f  th e  p r o p e r t y  a n d  th e  a m o u n t  o f  K e t c h a m ’s 

in te re st  in  it ,  w h ic h  w o u ld  b e  t h e  a m o u n t  o f  H o l l -

o w a y ’s in d e b te d n e s s  to  h im . T h e  e v id e n c e  s h o w s  

th a t th e  p r o p e r t y  w a s  w o r t h  a b o u t  f i f t e e n  th o u s a n d  

d o lla rs  (p p . 2 9  a n d  3 0 ).

T h is  w o u ld  a ls o  a p p e a r  in  th e  r e c o r d  in  th e  c a s e  ^  

o f  S t r ie b y ,  S p r a g u e  &  C o m p a n y  v s .  C l in t o n  H i l l  

L u m b e r  &  M a n u f a c t u r in g  C o m p a n y ,  i f  th e  s a m e  

w e re  p r in t e d ,  b u t  a s  th e  p l a i n t i f f  in  e r r o r  h a s  

fa i le d  to  p r i n t  a l l  th e  e x h ib i t s  I  r e f e r  t o  th e  o p in -

io n  o f  V ic e - C h a n c e l lo r  V a n  F le e t ,  in  t h a t  c a s e  in  

w h ic h  h e  r e c it e s  t h e  fa c t s ,  7  D ic k .  5 76 .

T h e  a m o u n t  o f  K e t c h a m ’s  c la im  a g a i n s t  H o ll-  

w a y  a p p e a r s  b y  th e  e v id e n c e  t o  h a v e  b e e n  m o r e  

th an  T e n  t h o u s a n d  d o l la r s ,  w h ic h  w a s  in  th e  s h a p e
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o f  v a r i o u s  p r o m is s o r y  n o te s . A n  e f f o r t  w a s  m ade 

a t  th e  t r i a l  b y  th e  p l a i n t i f f  to  s h o w  t h a t  th e  p rop -

e r t y  w h ic h  h a d  b e e n  t r a n s f e r r e d  t o  th e  C o m p an y  

w a s  a f t e r w a r d s  s o ld  b y  W i l l i a m  S .  K e tc h a m , Jr. 

a n d  a p p l ie d  o n  h is  f a t h e r ’s a c c o u n t ,  b u t  th e  p ro o f 

f e l l  s h o r t  o f  a n y  a u t h o r iz a t io n  o f  a n y  s u c h  a c t  b y  

th e  in te s ta te ,  a n d  i t  a p p e a r s  c l e a r l y  in  th e  b ill  o f 

c o m p la in t  f i le d  b y  t h e  c r e d it o r s ,  w h ic h  is  n o t  p rin t- 

e d , b u t  w a s  a n  e x h ib it ,  o n  th e  p a r t  o f  th e  p la in tiff , 

, t h a t  th e  p r o p e r t y  w a s  d is p o s e d  o f  b y  th e  c o rp o r a -

t io n . I n d e e d , t h e  b a s is  o f  th e  c la im s  o f  th e s e  cre d i-

t o r s ,  is  a n  o r d e r  m a d e  b y  t h e  C o u r t  o f  C h a n c e ry , 

w h ic h  th e  p l a i n t i f f  in  e r r o r  h a s  a ls o  o m itte d  to 

p r in t ,  d ir e c t in g  th e  c o r p o r a t io n  to  p a y  th e  v a lu e  

o f  t h is  p r o p e r t y  w h ic h  h a d  b e e n  t r a n s fe r r e d  to  it  

b y  H o l lo w a y  a n d  d is p o s e d  o f  b y  th e  c o r p o r a tio n .

I t  a ls o  a p p e a r s  in  th e  p r o o f  o f  c la im  o f  S tr ie b y , 

^ S p r a g u e  &  C o m p a n y ,w h ic h  h a s  n o t  b e e n  p r in te d . 

T h e  b i l l  o f  c o m p la in t  w i l l  b e  f o u n d  o n  p a g e  32 o f 

th e  p r in t e d  c a s e  o f  M c C a r t e r ,  R e c .  v s .  K e tc h a m  

a r g u e d  w it h  th is  c a s e ; a n d  o n  p a g e  56  o f  t h a t  case 

w i l l  b e  fo u n d  t h e  p r o o f  o f  c la im  o f  S tr ie b y , 

S p r a g u e  &  C o m p a n y .

M o r e o v e r  t h e r e  w a s  no> is s u e  m a d e  to  th e  e f fe c t  

t h a t  th e  C o m p a n y  h a d  p a id  b a c k  to  th e  d e fe n d a n t ’s 

in t e s ta t e  t h e  m o n e y  p a id  b y  h im , o r  r e tu r n e d  to  

h im  th e  p r o p e r t y  t h a t  h e  g a v e  to  th e  C o m p a n y  in  

30 s a t i s f a c t io n  o f  h is  s u b s c r ip t io n .

U p o n  th e  e v id e n c e  in  th e  c a s e  th e  o n ly  a ctio n  

t h a t  th e  c o u r t  c o u ld  p r o p e r l y  ta k e , w a s  to  d ir e c t  a 

v e r d i c t  f o r  th e  d e f e n d a n t ;  b e c a u s e  i t  w a s  o v e r -

w h e lm in g  t h a t  th e  s u b s c r ip t io n  h a d  b e e n  p a id  a n d  
s a t is f ie d , a n d  th e  j u r y  c o u ld  n o t  h a v e  fo u n d  a n y

o th e r  fa c t .

A p a r t  f r o m  th e  q u e s t io n  o f  la w  in v o lv e d  in  the 

c a s e , a  v e r d i c t  f o r  th e  p l a i n t i f f  w o u ld  h a v e  b een  

m o s t  d e c id e d ly  a g a i n s t  th e  e v id e n c e , a n d  th e  c o u r t
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w ou ld  h a v e  b e e n  o b lig e d  t o  s e t  i t  a s id e .  T h e  o n ly  

question  o f  l a w  t h a t  a r is e s  a n d  t h a t  w a s  d is c u s s e d  

at th e  t r ia l ,  r e la t e d  t o  t h e  e f f e c t  o f  th e  d e c r e e  o f  

the C o u r t  o f  C h a n c e r y .

In  h is  a s s ig n m e n t  o f  e r r o r s ,  th e  p l a i n t i f f  in  e r r -

or s a y s  t h a t  t h e  t r i a l  c o u r t  s h o u ld  h a v e  d ir e c t e d  a  

v e rd ic t  f o r  t h e  p la i n t i f f ,  o r  s h o u ld  h a v e  s e n t  th e  

w h ole c a se  t o  t h e  j u r y  f o r  i t s  c o n s id e r a t io n .

I t  w i l l  b e  o b s e r v e d  o n  p p . 49 a n d  50 t h a t  t h e  a t -

to rn e y  o f  th e  p l a i n t i f f  a s s e n te d  to  th e  d ir e c t io n  o f  

a  v e r d ic t  o n e  w a y  o r  th e  o th e r , s o  t h a t  th e  q u e s t io n  

cou ld  b e  p a s s e d  u p o n  b y  t h is  c o u r t .  T h e  o n ly  

q u estio n , a s  I  h a v e  s ta te d , w a s — I s  t h e  d e c r e e  o f  

th e C o u r t  o f  C h a n c e r y  c o n c lu s iv e  T I f  th e  d e c r e e  

d id  n o t c o n ta in  th e  c la u s e  o f  r e s e r v a t io n  a t  i t s  f o o t  

I  w o u ld  s t i l l  m a in t a in  t h a t  i t  w a s  n o t  c o n c lu s iv e ,  

b ecau se  i t  d o e s  n o t  o r d e r  th e  s to c k h o ld e r s  t o  p a y  

b u t d ir e c ts  th e  R e c e iv e r  to  a s s e s s , a u t h o r iz in g  th e  20 

R e c e iv e r  to  t a k e  c e r t a in  j u d i c i a l  a c t io n , w h jich  

m u st s t i l l  b e  c o n fir m e d  b y  th e  C o u r t  in  o r d e r  to  

m ake i t  a n  a d ju d ic a t io n  a n d  c o n c lu s iv e .  B u t  th e  

cla u se  a t  th e  f o o t  o f  th e  d e c r e e  s h o w s  p la i n ly  t h a t  

the C h a n c e llo r  d id  n o t  in t e n d  t h a t  t h e  d e c r e e  s h o u ld  

be c o n c lu s iv e , a n d  th e  o p in io n  o f  th e  V i c e  c h a n c e l-

lo r  a b o v e  r e f e r r e d  to , a ls o  s h o w s  t h a t  s u c h  w a s  n o t  

the in te n tio n , t h a t  t h e  d e c r e e  s h o u ld  b e  c o n c lu s iv e .

T h e  d e c r e e  w a s  m a d e  f o r  th e  p u r p o s e  o f  a s c e r -

ta in in g  a n d  f ix in g  th e  a m o u n t  o f  m o n e y  to  b e  80 

ra is e d  a n d  t h e  R e c e i v e r  w a s  a u t h o r iz e d  to  t a k e  

a ctio n , b e c a u s e  h e  h a d  in  th e  o p in io n  o f  t h e  V ic e -  
c h a n c e llo r  m a d e  o u t  a  c a s e  f r o m  w h ic h  i t  a p p e a r e d  

in  th e  a b s e n c e  o f  a n y  d e fe n c e  that, t h e r e  w e r e  s to c k  

s u b s c r ip tio n s , w h ic h  w e r e  a v a i la b le  f o r  th e  p u r -

p ose o f  p a y i n g  th e  d e b ts .

B u t  th e  C h a n c e l lo r  d id  n o t  d e c r e e  t h a t  th e  s to c k -

h o ld e r s  s h o u ld  a b s o lu t e ly  p a y  s u c h  a m o u n t  a s  th e  

R e c e iv e r  m ig h t  a s s e s s  a g a i n s t  th e m , o r  t h a t  t h e y
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s h o u ld  n o t  h a v e  a n  o p p o r t u n it y  to  s h o w  th a t  th ey 

a i d  n o t  o w e  t h e  m o n e y .

T h e r e f o r e ,  I  c o n te n d  t h a t  th e  le a r n e d  J u d g e  a t 

t h e  t r i a l  i n  d ir e c t in g  a  v e r d ic t ,  d id  w h a t  w a s  en-

t i r e l y  p r o p e r ,  a n d  t h a t  th e  ju d g m e n t  s h o u ld  n o t be 

d is t u r b e d .
Respectfully submitted,

10 FRANK E. BRADNER,
of counsel with Defendant in Error.
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The B a k er P ri nti n g C o.. L a w C a s e P ri nt e r s, 2 51 M a r k et St., N e w a r k, N. J.

Ift e w J e r s e y C o urt of Er r or s 

a n b H p p e al s.

T h o m a s  N. M c C a r t e r , R e c e i v e r ,  \

P l a i n t i f f i n  E r r o r ,  /

v s. ■ )

G e o r g e  W . K e t c h a m , A d m i n i s t r a -  V 

t o r, D e f e n d a n t i n E r r o r . J

B R I E F  O F  J A M E S  E . H O W E L L  O N  B E H A L F  O F

P L A I N T I F F  I N  E R R O R ,

T h e l i t i g a t i o n  o u t o f w h i c h  t h e p r e s e n t s u i t g r o w s  

w a s b e g u n i n  1 8 9 5.  A t  t h a t t i m e  S t r i e b y , S p r a g u e

6 C o m p a n y w e r e  c r e d i t o r s o f F . D . H o l l o w a y , a  r e -

t ail l u m b e r d e a l e r .  T h e y  o b t a i n e d  j u d g m e n t a g a i n s t 

H o ll o w a y a n d  o n r e t u r n  o f t h e e x e c u t i o n , u n s a t i s f i e d , 

t h e y b r o u g h t s u i t i n  C h a n c e r y  t o  s e t a s i d e  a  t r a n s f e r  

w hi c h H o l l o w a y  h a d  m a d e o f a l l h i s s t o c k  a n d  m e r -

c h a n di s e t o  t h e C l i n t o n  H i l l L u m b e r a n d  M a n u f a c -

t u ri n g C o m p a n y  o n t h e g r o u n d  t h a t i t w a s f r a u d u -

l e nt a s t o h i s c r e d i t o r s .  T h e r e  w a s  a d e c r e e f o r t h e  

c o m p l a i n a n t.

S t r i e b y  v. C l i n t o n  H i l l C o .,  2 9 A i l . R e p . 5 8 9, A f f i r m e d

7  Di c k. 5 9 6 .

A t t h e f o o t o f t h e d e c r e e a n  o r d e r w a s m a d e a p -

p o i n ti n g a  r e c e i v e r i n  t h a t c a u s e  a n d  u p o n  h i s r e -

p o r t t h a t h e c o u l d  fi n d  n o p r o p e r t y  t h a t C o u r t o f 

C h a n c e r y m a d e a  d e c r e e i n p e r s o n a m , i n   f a v o r   o f 

S t r i e b y, S p r a g u e  & C o m p a n y  a g a i n s t T h e  C l i n t o n  

H ill L u m b e r a n d  M a n u f a c t u r i n g  C o m p a n y  a n d  o r -

d e r e d e x e c u t i o n  t h e r e o n .  T h i s  e x e c u t i o n  w a s r e -

t u r n e d w h o l l y  u n s a t i s f i e d .
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T h e  C l in t o n  H i l l  L u m b e r  a n d  M a n u fa ctu rin g  

C o m p a n y  w a s  o r g a n iz e d  u n d e r  t h e  la w s  o f  N ew  Jer-

s e y  o n  J a n u a r y  2 1 ,  18 9 3. T h e  c e r t i f ic a t e  w a s  signed 

a m o n g  o th e r s , b y  W i l l ia m  S . K e t c h a m , n o w  deceased,' 

w h o s e  a d m in is t r a t o r  th e  d e fe n d a n t  b e lo w  is. The 

c a p i t a l  s to c k  w a s  $40,500. T h e  s a id  W ill ia m  g. 

K e t c h a m  s u b s c r ib e d  f o r  o n e  h u n d r e d  (10 0 ) shares.

O n  J a n u a r y  2 3 , 18 9 3 , H o l lo w a y  m a d e  a  b i l l  o f sale 

to  T h e  C l in t o n  H i l l  L u m b e r  a n d  M a n u fa c tu r in g  

C o m p a n y  o f  a l l  h is  s to c k  o f  lu m b e r  in  h is  lum ber 

y a r d ,  h is  le a s e , b u i ld in g ,  im p r o v e m e n ts , good-w ill, 

r e m o v a b le  f ix t u r e s  a n d  e v e r y t h in g  p e r t a in in g  to his 
b u s in e ss .

T h is  t r a n s f e r  w a s  a c c e p te d  b y  t h e  c o r p o r a tio n  and 

is  c la im e d  b y  th e  r e c e iv e r  to  h a v e  b e e n  a  p a y m e n t of 

a n  a s s e s s m e n t  o f  40 p e r  c e n t, o n  i t s  c a p ita l  stock 

w h ic h  w a s  le v ie d  b y  th e  b o a r d  o f  d ir e c t o r s  on  Febru- 
a r y  6, 18 9 3. ( E x .  P .  3 , p a g e  5 3 ) .

S u b s e q u e n t ly  a  b i l l  w a s  file d  b y  th e  C u m b erla n d  

L u m b e r  C o m p a n y  a n d  S t r ie b y ,  S p r a g u e  &  C om pan y, 

tw o  c r e d it o r s  w h o s e  c la im s  h a d  b e e n  a d m itte d  b y  the 

r e c e iv e r , a g a in s t  T h e  C l in t o n  H i l l  L u m b e r  a n d  M an-

u f a c t u r in g  C o m p a n y  a l le g in g  i t s  in s o lv e n c y  and 

p r a y in g  fo r  th e  a p p o in tm e n t  o f  a  r e c e iv e r  to  w in d  up 

i t s  a f fa ir s .  T h o m a s  N . M c C a r t e r  wra s  a p p o in te d  re- 
c e iv e r  a n d  is  so  a c t in g .

B y  h is  p e t i t io n  ( p a g e  5 6 )  h e  r e p o r te d  to  th e  court 

a n  in s u f f ic ie n c y  o f  a s s e t s  to  p a y  th e  d e b ts  o f  th e  cor-

p o r a t io n  a n d  a lle g e d  t h a t  th e  s to c k h o ld e r s , in c lu d in g  

th e  d e fe n d a n t  in  t h is  s u it ,  h a d  p a id  40 p e r  cen t, of 

t h e ir  s u b s c r ip t io n s  a n d  p r a y e d  t h a t  a n  a c c o u n tin g  

m ig h t  b e  h a d  o f  th e  a m o u n t  n e c e s s a r y  to  p a y  the 

d e b ts , a n d  t h a t  h e  m ig h t  h a v e  le a v e  t o  a sse ss  the 
s t o c k h o ld e r s  to  t h a t  a m o u n t.

T h e  s to c k h o ld e r s  w e r e  n o t if ie d  o f  t h is  a p p lic a tio n  

a n d , in c lu d in g  s a id  d e fe n d a n t ,  file d  a n s w e r s  thereto, 
( p a g e  6 2 ) .
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The p e t it io n  c a m e  o n  fo r  h e a r in g  a n d  i s  r e p o r te d  

under th e  n a m e  o f  C u m b erla n d  L u m b e r Com pany< v . 

The Clinton H ill  L u m b e r &  M a n u fa ctu rin g  C om p an y, 

18 D ick. 5 1 7 , S . C . 1 9  D ic k .  5 2 1 .

A  d ecree  w a s  m a d e  o r d e r in g  a n  a s s e s s m e n t , ( p a g e  

70). A n  a s s e s s m e n t w a s  th e r e u p o n  m a d e  b y  t h e  r e -

ceiver w h ic h  w a s  s e r v e d  o n  th e  d e fe n d a n t ,  a n d  t h is  

action is  b r o u g h t  f o r  th e  p u r p o s e  o f  c o l le c t in g  t h e  a s -

sessment. T h e  d e c la r a t io n  is  fo u n d e d  o n  t h e  d e c r e e  

and th e a ss e ss m e n t.

The p le a s  a r e :

1. G e n e r a l  issu e .

2. T h a t  th e  c o m p a n y  w a s  n e v e r  in c o r p o r a te d .

3. T h a t  th e  in c o r p o r a to r s  r e le a s e d  e a c h  o th e r .

4. P a y m e n t  b y  "W illia m  S . K e t c h a m  o f  h is  s u b -

scrip tion  in  h is  l i fe t im e .

5. P a y m e n t  b y  th e  s a id  W i l l i a m  S . K e t c h a m  o f 

his s u b s c r ip t io n  b y  th e  t r a n s f e r  o f  th e  H o l lo w a y

m erchandise.

The a c t io n  w a s  b r o u g h t  to  t r i a l  b e fo r e  J u d g e  

A dam s in  th e  E s s e x  C ir c u i t  a n d  th e  o n ly  d e fe n s e  r e -

lied u p o n  w a s  t h a t  W i l l ia m  S . K e t c h a m , th e  d e c e d e n t, 

had sa tis fie d  h is  s u b s c r ip t io n  e i t h e r  in  c a s h  o r  b y  th e  

tra n sfer o f  th e  H o l lo w a y  m e r c h a n d is e  a n d  t h a t  t h e r e -

fore h is  e s ta te  w a s  n o t  l ia b le .

A t  th e  e n d  o f  th e  d e fe n d a n t ’s c a s e  th e  t r i a l  ju d g e  

directed  a  v e r d ic t  fo r  th e  d e fe n d a n t ,  ( p a g e  5 0 ) .

T he a s s ig n m e n t  o f  e r r o r s  ( p a g e  5 1 )  is  b a s e d  on  

th is a c t io n  o f  th e  t r i a l  ju d g e .



I.

T H E  D E C R E E  I N  C H A N C E R Y .

T h e  a c t io n  is  b a s e d  o n  a  d e c r e e  o f  th e  C o u rt of 

C h a n c e r y  m a d e  J u n e  9, 19 0 3 , ( p a g e  7 0 ) .

T h is  d e c r e e  w a s  th e  r e s u l t  o f  a  h e a r in g  before a 

V ic e - C h a n c e llo r  o n  a  p e t i t io n ,  a n s w e r  a n d  rep lication  

( p a g e  62 a n d  f o l lo w in g )  in  a c c o r d a n c e  w it h  th e  prac-

t ic e  la id  d o w n  b y  t h is  c o u r t  in  C u m b erla n d  Lumber 

Co. v. T h e  C lin to n  H i l l  L u m b e r and M anufactur-
in g  Com pan y, 12  D ic k .  627.

I n  a c c o r d a n c e  w it h  t h a t  p r a c t ic e  th e  C o u rt  of 

C h a n c e r y  to o k  a n  a c c o u n t in g  o f  a l l  th e  a s s e ts  o f the 

in s o lv e n t  c o r p o r a t io n  a n d  o f  a l l  i t s  l ia b i l i t ie s ,  as-

c e r t a in e d  th e  a m o u n t  o f  u n p a id  s u b s c r ip t io n s  and 

w h o  w e r e  th e  p a r t ie s  t o  b e  a s s e s s e d  d ir e c te d  the 

a m o u n t  to  b e  a s s e s s e d  a g a in s t  th e m , h a v in g  a lso  as-

c e r t a in e d  th e  n u m b e r  o f  s h a r e s  o f  s to c k  w h ic h  they 

h e ld . T h e r e  w a s  a  c le a r  a s c e r t a in m e n t  o f  th e  fact 

t h a t  60 p e r  c e n t, o f  th e  s e v e r a l  s u b s c r ip t io n s  re-
m a in e d  u n p a id , ( p a g e  7 1 ,  1. 2 2 ) .

U n d e r  th e  a u t h o r i t y  o f  H o o d  vs. M cN au gh ton , 25 
V r .  425, a n d  C lev en g er  v. M oore, 42 V r .  148 th is 

d e c ie e  c a n  n o t  b e  a t t a c k e d  wTh e n  s u e d  u p o n  in  the 

c o m m o n  la w  a c t io n . T h e  o n ly  e x c u s e  f o r  a  d efen se 

is  th e  s o -c a lle d  r e s e r v a t io n  a t  th e  e n d  o f  th e  decree 
on  p a g e  74  in  th e s e  w o r d s :

T h is  o r d e r  is  m a d e  h o w e v e r , w it h o u t  p r e ju -

d ic e  to  th e  r ig h t s  o f  a n y  p e r s o n  n a m e d  in  said 

p e t i t io n  o r  in  t h is  o r d e r  t o  a n y  d e fe n s e  w hich  

th e y  m a y  h a v e  to  a n y  a c t io n  le g a l  o r  e q u ita b le  

w h ic h  m a y  b e  b r o u g h t  a g a in s t  th e m  o n  su ch  a l-
le g e d  s to c k  s u b s c r ip t io n s .”

T h is  fo r m  o f  r e s e r v a t io n  se e m s to  h a v e  been in -

v e n te d  in  B a ra k lo w  v . T o tte n , 8 D ic k ,  573 .
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P la in t if f  in  e r r o r  s u b m it s  t h a t  t h is  r e s e r v a t io n  

must h a v e  n o  fo r c e  b e c a u s e  i t  r e s e r v e s  th e  w h o le  

cause o f a c t io n  a n d  th e  w h o le  d e fe n se . I f  i t  s h o u ld  

be th o u g h t to  h a v e  a n y  fo r c e  w h a t e v e r  i t  m u s t  b e  o n ly  

a re se rv a tio n  o f  s u c h  d e fe n s e s  a s  a r o s e  s in c e  t h e  d a t e  

of the d e cre e , w h ic h  t h e  d e fe n d a n t  w o u ld  h a v e  u n d e r  

any c ir c u m s ta n c e s . I f  i t  is  a  r e s e r v a t io n  o f  a l l  d e -

fenses fro m  , th e  b e g in n in g  th e n  t h e  d e c r e e  h a s  n o  

force w h a te v e r . A l l  th e  q u e s t io n s  a r e  o p e n  to  in -

quiry in  th e  c o m m o n  la w  a c t io n . T h e r e  m u s t  b e  in  

the com m on  la w  a c t io n  a  t r i a l  de novo  o f  a l l  t h e  m a t -

ters m e n tio n e d  in  th e  p e t i t io n ,  a n s w e r  a n d  d e c re e . 

Such a  t r ia l  w o u ld  r e q u ir e  in  th e  a c t io n  a t  la w  n e w  

proof o f e v e r y t h in g  t h a t  w a s  in  is s u e  b e fo r e  th e  

Court o f C h a n c e r y .  I t  w o u ld  r e q u ir e  a  n e w  a s c e r -

tainm ent o f  th e  in d e b te d n e s s  o f  th e  c o r p o r a t io n , a  

new a n d  in d e p e n d e n t  a s c e r t a in m e n t  o f  i t s  l ia b i l i t i e s  

and a  s u b m is s io n  to  th e  j u r y  o f  th e  a m o u n t  o f  th e  

assessm ent o r  w h e t h e r  a n y  a s s e s s m e n t  s h o u ld  b e  

made a t  a ll .  T h e  C o u r t  o f  C h a n c e r y  b y  i t s  d e c r e e  

says in  e ffe c t— w e  w i l l  a s c e r t a in  th e  d e b ts  o f  t h is  c o r -

poration , i t s  l ia b i l i t ie s ,  w h o  i t s  s t o c k h o ld e r s  a re , 

what a ss e s s m e n t is  n e c e s s a r y  to  p a y  th e  c r e d ito r s ,  

w hether a n y  o f  th e m  a r e  to  b e  o m it te d  fr o m  t h e  a s -

sessm ent, w h e th e r  t h e y  h a v e  f u l l y  p a id  o r  n o t ;  b u t  

when we, s h a ll  h a v e  d o n e  a l l  t h is  i t  s h a l l  n o t  b e  b in d -

ing on a n y b o d y , e ith e r  p a r t y  m a y  g o  o v e r  a l l  t h e  fa c t s  

again  in  a n  a c t io n  a t  la w . T h u s  th e  l i t i g a t i o n  w h ic h  

is c o n te m p la te d , a n d  in  f a c t  d e e m e d  n e c e s s a r y ,  in  th e  

case o f C u m b erla n d  L u m b er C om p an y  v. C lin to n  H ill  

Company, 1 2  D ic k .  62 7 , g o e s  fo r  n o u g h t.

T h e sc h e m e  d e v is e d  in  B a rka lo v : v. T o tte n  (8 D ic k . 

573) seem s to  p la i n t i f f  in  e r r o r  t o  h a v e  b e e n  c o m p le te ly  

o verru led  b y  t h is  c o u r t  in C u m b erla n d  L u m b e r C o m -

pany v. C lin to n  H ill  C om p an y, 1 2  D ic k . 6 2 7 , a b o v e  

re ferred  to . T h e r e  ( p a g e  6 2 9 ) M r. J u s t ic e  D ix o n

sa v s:
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“ T h e  p r o p e r  t r ib u n a l  to  a s c e r t a in  th e  amount 

n e c e s s a r y  f o r  th e s e  p u r p o s e s  is  a  c o u r t  o f equity 

s in c e  c o u r t s  o f  la w  h a v e  n o  p r o c e d u r e  a d a p ted  to 

th e  m a r s h a l l in g  o f  a s s e ts  a n d  l ia b i l i t ie s  requisite 

in  s u c h  a  c a lc u la t io n .  T h e  a s c e r ta in m e n t  may 

b e  m a d e  o n  a  p e t i t io n  file d  b y  th e  r e c e iv e r  again st 

th e  s to c k h o ld e r s  in  th e  s u it  w h e r e in  th e  corp ora-

t io n  w a s  a d ju d g e d  to  b e  in s o lv e n t ,  fo r  i t  seem s to 

be s e t t le d  t h a t  a  s t o c k h o ld e r  is  so  f a r  a n  in teg ra l 

p a r t  o f  th e  c o r p o r a t io n  t h a t  in  th e  v ie w  o f the 

la w  h e  i s  to  t h a t  e x t e n t  p r i v y  to  th o s e  proceed-

in g s , a n d  w h e n  in  s u c h  a  s u i t  a n d  a sse ssm e n t of 

th e  s to c k  h a s  b e e n  o r d e r e d  b y  t h e  c o u r t  to  meet 

c o r p o r a te  l ia b i l i t i e s  a n d  a n  a c t io n  is  brought 

a g a in s t  a  s t o c k h o ld e r  to  c o l le c t  h is  q u o ta , he 

c a n n o t  t h e r e  q u e s t io n  th e  p r o p r ie t y  o f  th e  as-
s e s s m e n t .”

I f  th e  in q u ir y  in  t h e  C o u r t  o f  C h a n c e r y  is  n o t con-
c lu s iv e  w h y  m a k e  i t  a t  a l l ?

O b s e r v e  w h a t  th e  is s u e s  o n  th e  p e t it io n  in  this 

c a u s e  w e r e :  A m o u n t  o f  a s s e ts , a m o u n t  o f  debts, 

a m o u n t  o f  u n p a id  s u b s c r ip t io n s , p a r t ie s  l ia b le , pro-

p o r t io n a t e  l ia b i l i t y ,  p r o p o r t io n  o f  c a s h  to  be raised , 

p u r p o s e s  f o r  w h ic h  th e  s a m e  a r e  r a is e d . T h e  de-

fe n d a n t  b e lo w  h a d  a n  o p p o r t u n it y  in  th a t  c a se  and 

a t  t h a t  t im e  to  l i t i g a t e  e v e r y  p o s s ib le  q u e s tio n  w hich  
c o u ld  a r is e .

T h e  6 th , 7 th  a n d  8 th  p a r a g r a p h s  o f  th e  p e titio n  

( p a g e  5 8 ) te n d e r  t h e  is s u e  n o w  in s is te d  u p o n  b y  the 

d e fe n d a n t  b e lo w  in  t h e  c o m m o n  la w  a c t io n  a n d  th a t 

p o r t io n  o f  th e  d e c r e e  w h ic h  is  p r in t e d  o n  p a g e  71, 

l in e  10 , a n d  p a g e  7 4 , l in e  10 , a n d  f in a l  a d ju d ic a -

t io n s  th e re o n .

I f  th is  d e c r e e  h a s  th e  fo r c e  t h a t  is  a t t r ib u t e d  to 

i t  b y  th e  r e c e iv e r ,  th e n  i t  w a s  a  m is t a k e  f o r  th e  tr ia l 

j u d g e  to  o r d e r  a  v e r d ic t  f o r  th e  d e fe n d a n t  below , 

r a t h e r  s h o u ld  h a v e  i t  b e e n  o r d e r e d  f o r  th e  p la in t i f f  as 

o n  a  d e c r e e  w h ic h  c o u ld  n o t  b e  q u e s tio n e d .
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In See v. H eppenlneim er, 61 A tl. Rep., 843 , 860 , 

861, Vice Chancellor Pitney deals w ith the question 
of procedure, and it would seem in a case like this, 
where the stockholders can be reached in our own 
state, that the collection of unpaid subscriptions 
ought to be a m atter of equitable cognizance, and 
that receivers ought not to be driven, as they are by 
Barkalow v. T o tte n , into alm ost endless litigation.

II.

T H E  T E S T I M O N Y .

On the evidence adduced by the witnesses I do 
not hesitate to say that there were facts which should 
have been submitted to the jury. There was a  sub-
scription, the stock certificates made by the Secre-
tary, the meetings of the Board of Directors, the 
corporate action authorized thereat, the levying of 
the assessment, the finding of the Court of Chancery 
in relation to the payment thereof. A ll these things 
point to the conclusion that it was understood at the 
time that the H ollow ay lumber paid, or was meant 
to pay, 40 per cent, of the subscriptions of a ll the 
shareholders.

It is evident that the receiver, in order to prove 
his case, was obliged to rely largely upon the testi-
mony of the stockholders, whom the Court of Chan-
cery held to be assessable, and, on account of the 
dangerous character of this kind of testimony, the 
evidence in the case is perhaps somewhat scrappy. 
William S. Ketcham , Jr., against whom an assess-
ment was collected, was relied upon largely, in the 
manner in which he gave his testimony indicates that 
he concealed more than he told. However, even he 
says, at the very end of the case, page 49 , that there 
was never any meeting of the stockholders or di-
rectors of the Clinton H ill Lumber & M anufacturing 
Company after February 6th, 1893 , and that there
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was never any payment whatever of the 40 per cent 
assessment.' I f  it is true that there was never any 
payment of the 40  per cent, assessment, then these 
stockholders are certainly liable to creditors, not 
only for the 60  per cent, which was adjudicated 
against them in the Court of Chancery, but for the 
fu ll amount of their original subscriptions, in which 
event the defendant in this case would certainly be 
liable for the assessment made against him, and this 
last statement of this witness raised a question of 
fact which should have been submitted to the jury.
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1Rew 3er0e\> Court of lErrore ant) Bppeals.

T h o ma s  N. Mc Ca r t e r ,
Receiver,

On W rit
VS. > ~ „Of Error.

Geo r g e  W . K e t c h a m ,
Adm inistrator.

New Jersey, ss .:

The State of New Jersey to the Judges of The 
[l . s.] Essex County C ircuit Court, Greeting.

F or as much as in the record and pro-
ceedings and also in the giving of judgment in a 
certain action which was in the Essex County 
Circuit Court, between Thomas N. McCarter, 
Receiver of The Clinton H ill Lumber and 
Manufacturing Company, plaintiff, and George
W. Ketcham, Adm inistrator of the Estate 
of W illiam  S. Ketcham, defendant in an action 
upon contract, manifest error has intervened to 
the damage of the said plaintiff as it  is said: W e 
being w illing that the said error, if  any, should 
be corrected and justice done to the parties afore-
said command you that the said judgment you 
do distinctly and openly send under 3rour seal to-
gether with the record and proceedings thereon 
and all things touching the same, to our judges

10

20

30
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of our Court of E rrors and Appeals in the last 
resort m all causes at Trenton, on the First Tues-
day in September next, together with this writ 
that the same being inspected, we may cause to be 
further done thereon what of right and law ou«ht 
to be done.,

W itness our Chancellor and President Judge of

10 C ° Urt ° f  E rr° rS and A P P ^ >  ^  16th
day of August, Nineteen Hundred and Six at Tren-
ton.

S. D. D IC K IN SO N ,

n  u  t t  Clerk.
Coult, Howell & Smith,

Attorneys.

State of N ew Jersey, £
County of Essex, f ss* *

20 I, Frederic Adam s, C ircuit Court Judge, sit-
ting in Essex County, New Jersey, do hereby cer-
tify  and return to the Court of Errors and Ap-
peals, the court of last resort in all cases in this 
state, the judgment, record and proceedings, to-
gether with all things touching and concerning the 
same as by the within w rit to me directed, I am 
commanded.

W itness my hand and the seal of said Court 
JO [l . s .] and County, this 25 th day of August, 

A. D., 1906 .

F R E D E R IC  AD AM S,
> . Circuit Court Judge.

4 0



E S S E X  C O U N T Y  C IR C U IT  COU RT.

Pleas before the Judge of the Circuit 
Court, holden at Newark, in and 
for the County of Essex, of the 
24 th day of November, A. D., 
1904 .

A rth u r Horton, Clerk.

Essex County, ss. :

George VY. Ketcham, Adm inistrator of the es-
tate of W illiam  S. Ketcham, Sr., the defendant 
in this suit, was summoned to answer Thomas N. 
McCarter, Jr., Receiver of the Clinton H ill Lum -
ber and M anufacturing Company, in an action 
upon contract, and thereupon the plaintiff, by 
Ooult Howell and Ten Eyck, his attorneys, com-
plains :

For that whereas, heretofore, to wit, on the 
Twenty-first day of January, eighteen hundred 
and ninety-three, at Newark in said County, the 
said W illiam  S. Ketcham, Sr., and certain other 
persons were desirous of associating themselves 
together as a corporation for the purpose of man-
ufacturing and selling sashes, doors, blinds and all 
planing mill and carpenters’ supplies, and to buy 
and sell lumber for the benefit of those who should 
become members of the said corporation, and after-
wards, to w it, on the same day and year, in  con-
sideration thereof, for tlie purpose of effecting the 
said object, the said W illiam  S. Ketcham, Sr., 
with George W . Ketcham, Frank D. Holloway, 
Edward E. Campfieid and W illiam  S. Ketcham, 
Jr., made and subscribed a certain certificate of 
incorporation wherein and whereby they certified 
that they did associate themselves into a corpora-
tion under the provisions of law, and that they 
bad assumed as the name to designate such cor-
poration, and to be used in its business and deal-
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ings, “ The Clinton H ill Lumber and Manufactur-
ing Company,”  and that the place in this State 
where the business of such company should be eon 

ducted was the C ity of N ewark in said County 
and that the objects for which said Company was 
formed were to m anufacture and sell sashes, doors, 

blinds, and all planing mill and carpenters' sup-
10 an<* buy  and sell lumber, and that the

total amount of the capital stock of said Company 
was $75 ,000 , divided into 750  shares of the par 
value of $100 each, and that the said company 
would commence business with $40,500  divided 
into four hundred and five (4 0 5 ) shares of the 
par value of $100 each, and that the names of the 
stockholders and the number of shares of stock in 
said corporation held by each were as follows:

20 W illiam  S. Ketcham, Sr. 100  Shares 
W illiam  S. Ketcham, Jr. 100  “
Edward D. Campfield 100 “
Frank D. H ollow ay io o  “
George W . Ketcham  5 «

and that the said company would commence busi-
ness on the Twenty-third day of January, Eighteen 
Hundred and ninety-three and terminate on the 
Twenty-third day of January, Nineteen hundred 
and forty-three, as by the said certificate of in-
corporation now on record in the office of the 
County Clerk of said County, reference being here-
unto had, w ill more fu lly  and at large appear.

A nd the plaintiff avers that the said W illiam  S. 
Ketcham, Sr., at the time of subscribing to the 
said certificate of incorporation set opposite to his 
name, thereto subscribed, the number of one hun-
dred shares of the capital stock and agreed to pay 

40  therefor in cash at their par value whenever there-
unto law fu lly  required, and that the said certificate 
of incorporation being so made as aforesaid, after-
wards, to wit, on the same day and year, in con-
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sidération thereof and of the aforesaid premises, 
the said W illiam  S. Ketcham, Sr., undertook and 
then and there faithfully  promised the said corpora-
tion to perform and fulfill the agreement contained 
in the said certificate of incorporation in all things 
on his part and behalf to be performed and fulfilled, 
and although the said corporation has from the 
time of the making and execution of the said certi- 
ficate of incorporation w ell and tru ly  performed 
and fulfilled the same according to the tenor and 
effect, true intent and meaning thereof, and ai- . 
though four hundred and five shares of the capital 
stock of said company were subscribed for at the 
time of the subscription of the said W illiam  S. 
Ketcham, Sr., and although the said corporation, 
relying upon the subscription of the said W illiam
S. Ketcham, Sr. and said other persons, did make 
large purchases of merchandise and lumber and 
did enter into contracts and subject itself to liabil-
ities to a large amount, to wit, the sum of six 
thousand dollars, yet the plaintiff says that the 
said W illiam  S. Ketcham, Sr. did not perform and 
fulfill the part of the said agreement so made by 
him in the said certificate of incorporation and did 
not and has not paid the said corporation the 
amount of the said subscription. ^

And the plaintiff avers that subsequently to the 
said subscription and the organization of the said 
corporation the said W illiam  S. Ketcham, Sr. de-
parted this life intestate and that thereupon the 
defendant George W . Ketcham was appointed ad-
ministrator of the estate of the said W illiam  S. 
Ketcham, Sr. and he qualified therefor and took 
upon himself the burden of the adm inistration of 
the effects of the said W illiam  S. Ketcham, Sr., and 
from thence hitherto has acted and is now acting as 40 
such administrator.

And the plaintiff avers that prior to the ninth



day of A pril, Eighteen Hundred and Ninety fire, 
the said corporation became insolvent and sus-
pended its ordinary business for want of funds to 
carry on the same and that thereupon the Cumber-
land Lumber Company and other creditors of the 
said corporation filed their bill of complaint on 
the day and year last aforesaid in the Court of 
Chancery of this State, alleging among other things, 
that the said company had become insolvent and 
had suspended its ordinary business for want of 
funds to carry on the same, and praying that a 
receiver m ight be appointed w ith fu ll power and 
authority to demand, sue for, collect receive and 
take into his possession all the goods and chattels, 
rights and credits, moneys and effects and other 
assets of the said corporation for the benefit of 
the creditors of the said corporation, and that 
thereupon, and on the Thirteenth day of May, 
Eighteen hundred and ninety-five, the said Court 
of Chancery made an order in the said cause ad-
judging that the said corporation has suspended 
its ordinary business and was insolvent and ap-
pointing the p laintiff receiver thereof, with full 
power to demand, sue for, collect, receive and take 
into his possession all the goods and chattels, rig]its 
and credits, moneys and effects, lands and tene-
ments, books and papers, choses in action, bills, 
notes and property of every description belonging 
to the said corporation at the time of its suspension 
of business, and to do and perform all the duties 
imposed upon him and required by law  as such 
receiver and that he should take the oath pre-
scribed by law  and give bond to the Chancellor in 
the sum of F ive Thousand dollars, conditioned for 
the faithful performance of his duties to be ap-
proved by one o f the Masters of said Court.

And the plaintiff avers that he accepted such 
appointment, took the oath required by law and
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executed and tiled in the Court of Chancery the 
bond required by the said order the same having 
been first approved by a Master in Chancery, and 
that the plaintiff thereupon became qualified to act 
as such receiver and took upon himself the burden 
of the administration of the estate of the said in-
solvent corporation.

And the plaintiff avers that in the month of No-
vember, Eighteen Hundred and Ninety-nine, upon 
notice to the said defendant the plaintiff made in 
due form of law  a representation to the said Court 
of Chancery that claims against the said corpora-
tion aggregating Thirty-five Hundred Dollars, or 
thereabouts, had been presented to him and had 
been duly proved before him and had been allowed 
by him as such receiver and that he as such receiver 
had no money belonging to the said corporation 
from which he could obtain money with which to 
pay the said claims and prayed that he m ight have 
the aid and direction of the said Court of Chancery 
and be allowed to levy an assessment upon the said 
defendant, as adm inistrator of said W illiam  S. 
Ketcham, Sr., and the other incorporators and 
stockholders of the said corporation requiring them 
to pay to the plaintiff as such receiver the amount 
of their said several subscriptions to the capital 
stock of the said corporation remaining unpaid, 
and that the plaintiff should be alloAved to  bring 
actions to recover the money so assessed, to the 
end that the same might be applied under the 
directions of the said Court to the payment of the 
debts of the said corporation, and that on the 
ninth day.of June, nineteen hundred and three, the 
Court of Chancery by its decree bearing date on 
that day, ordered, adjudged and decreed that the 
plaintiff as such receiver be and he thereby was 
directed and authorized to call and collect the sum 
of Six Thousand three hundred and forty-four dol-

io
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Iars and ninety-seven cents, with interest, from the 
said defendants George W . Ketcham, George W. 
Ketcham , Adm inistrator of the E state of William 
S. Ketcham, Sr., and W illiam  S. Ketcham out of 
their respective subscriptions as incorporators and 
stockholders of the Clinton H ill Lumber and Manu-
facturing Company which had not been fully paid 

-JO but not to exceed S ixty  per cent, thereof and to 
enforce payment of such assessment and collect 
by suit, if  necessary, against each of the above- 
named delinquent subscribers and stockholders of 
the said corporation.

And the p laintiff avers that in pursuance of the 
said decree, he as such receiver, made an assess-
ment against the said George W . Ketcham, Ad-
m inistrator of the E state of W illiam  S. Ketcham, 

20 the sum of Three thousand and ninety-five
dollars ($3 ,0 9 5 ) on the seventeenth day of July, 
nineteen hundred and three, and that on the twenty- 
third day of July, nineteen hundred and three, he 
notified the said defendant that he had levied such 
an assessment upon him as adm inistrator of the 
E state of W illiam  S. Ketcham, Sr., on the original 
subscription of the said W illiam  S. Ketcham, Sr., 
to the certificate of organization of the Clinton 

30 HiI1 Lllmber and M anufacturing Company, and de-
manded that the said defendant pay the same 
within th irty  days from the service of that notice 
upon him.

And the plaintiff avers that by reason thereof the 
defendant became indebted to the plaintiff as such 
receiver in the said sum of Six Thousand Dollars, 
and being so indebted the defendant then and there 
promised the plaintiff to pay him the said sum of 
money on request, yet the p laintiff avers that the 

40  defendant, intending to injure the p laintiff in this 
regard, did not nor would perform his said agree-
ment nor his said promises and undertakings but
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wholly neglected and refused to pay the same ac-
cording to the form and effect of the said agreement 
and of his said promises and undertakings.

For that whereas, also, the defendant heretofore, 
to wit, on the tenth day of December, eighteen 
hundred and ninety-five, at Newark, in said County, 
was indebted to the plaintiff in S ix Thousand D ol-
lars, for goods sold and delivered by the plaintiff - 
to the defendant at his request; and in like sum for 
work done and materials furnished by the plaintiff 
for the defendant at his request; and in the like 
sum for money lent by the plaintiff to the defend-
ant at his request; and in the like sum for money 
paid by the plaintiff for the use of the defendant 
at his request; and in the like sum for money re-
ceived by the defendant for the use of the p la in tiff, 
and in the like sum for interest for the forbearance 
by the plaintiff at the defendant’s request of 
money due and owing from the defendant to the 
plaintiff, and in the like sum for money due from 
the defendant to the plaintiff on an account stated 
between them, and being so indebted, the defendant 
in consideration thereof, then and there promised 
the plaintiff to pay him the said several sums of 
money on request. Y e t the defendant has disre-
garded his said several promises and has not paid 
the said several sums of money nor any of them, or oC) 
any part thereof, although often requested so to 
do, but to do so has hitherto wholly refused and 
still does refuse to the damage of the p laintiff Six 
Thousand dollars, and therefore he brings his 
suit, &c.

CO U LT, H O W E L L  & T E N  E Y C K ,
P la in tiff’s Attorneys.

And the said defendant George W . Ketcham , ad- 40 
ministrator of the goods and chattels of W illiam
S. Ketcham, Sr., deceased, by Frank E. Bradner, 
his attorney comes and defends the wrong and in-
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jury when, &c., and says that the said William ¡S. 
Aeteham, Sr., did not in his lifetim e undertake or 
promise in manner and form as the said plaintiff 
nas above thereof complained against him, and of 
this he, the said defendant puts himself upon the 
country, &c.

A nd the said defendant comes and defends the 
IP  * wrong and injury when, Ac., and says that he as 

adm inistrator of the goods and chattels of said 
W illiam  b. Ketcham , Sr., deceased, did not under-
take or promise in manner and form as the said 
p laintiff has above thereof complained against him, 
and of this he, the said defendant puts himself upon 
the country, &c.

Anu for a  further plea in this behalf, by leave of 
the Court for that purpose first had and obtained 

20 accor<ling to the form of the statute in such case 
made and provided, the said defendant says that 
the said plaintiff ought not to have or maintain 
his aforesaid action thereof against him, because 
he says that the said The Clinton H ill Lumber and 
M anufacturing Company, of which the said plain-
tiff: claims to be the Receiver, was never incorpo-
rated and the several persons who signed said certifi-
cate mentioned in said declaration, never became 
a body corporate of the State of N ew Jersey, and 
this he, the said defendant is ready to verify, where-
fore he prays judgm ent whether the said plaintiff 
as Receiver aforesaid, should have his aforesaid ac-
tion against him.

And for a further plea in this behalf by like leave 
of the Court for that purpose first had and obtained 
according to the form of the statute in such case 
made and provided, the said defendant says that 
the said p laintiff ought not to have or maintain his 

-  aforesaid action against him because he says that 
on the twenty-fifth day of February, Eighteen hun-
dred and ninety-three, at Newark, in the County 
of Essex aforesaid the several persons who have sub-
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scribed for the stock of said alleged Clinton Hill 
Lumber and Manufacturing Company, and who at 
that time were all the stockholders of said Com-
pany (the said Frank D. Holloway having before 
that time surrendered his stock and withdrawn 
from said company) agreed among themselves to 
waive and cancel the subscription of said W illiam  
S. Ketcham, Sr., for the stock of said Clinton H ill ^  
Lumber and Manufacturing Company, and then 
and there all of the stockholders of said Company 
released the said W illiam S, Ketcham, Sr., of and 
from any liability to perform his said subscription 
and cancelled the said subscription, and that at the 
time last mentioned the said Clinton H ill Lumber 
and Manufacturing Company was not, indebted to 
any person or persons or corporation in any sum of 
money whatever and this he the said defendant is • 
ready to verify, wherefore he prays judgment if 
the said plaintiff ought to have or maintain his 
aforesaid action thereof against him, &c.

And for a further plea in this behalf by like leave 
of the Court for that purpose first had and obtained 
according to the form of the statute in such case 
made and provided, the said defendant says that 
the said plaintiff ought not, to have or maintain his 
aforesaid action thereof against him because he 
says that the said W illiam  S. Ketcham, Sr., in his 
lifetime to wit, at Newark, in the County of Essex 
aforesaid, on the twenty-third day of January in 
the year eighteen hundred and ninety-three, paid 
to the said Clinton H ill Lumber and Manufacturing 
Company the whole amount of his said subscription 
for the stock of said company, to wit, the sum of 
Ten Thousand Dollars, and this he, the said defend-
ant is ready to verify, wherefore he prays judgment 
if the said plaintiff ought to have or maintain his 40 
aforesaid action thereof against him, &c.

And for a further plea in this behalf by like leave 
of the court for that purpose first had and obtained
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according to the form of the statute in  such case 
made and provided, the said defendant says that the 
said p laintiff ought not to have or maintain his 
aforesaid action thereof against him, because he 
says that the said W illiam  S. Ketcham, Sr., in his 
lifetime, to wit, a t  Newark, in the County of Essex 
aforesaid, on the Twenty-third day of January, in 

10 the year Eighteen hundred and ninety-three de-
livered to the said Clinton H ill Lumber and Manu-
facturing Company a deed of sale of certain goods 
and chattels of the value of Ten Thousand dollars, 
which deed of sale was executed by Frank D. Hol-
loway in fu ll satisfaction and discharge of the said 
subscription of said W illiam  S. Ketcham, Sr., for 
the stock of said Clinton H ill Lumber and Manu-
facturing Company in the said declaration men- 

20 turned, and which said goods and chattels and said 
deed of sale the said Clinton H ill Lumber and 
M anufacturing Company then and there accepted 
and received of and from the said W illiam  S. 
Ketcham, Sr., in fu ll satisfaction and discharge of 
his said subscription in the said declaration men-
tioned, and this he, the said defendant is ready to 
verify, wherefore he prays judgment if  the said 
p laintiff ought to have or maintain his aforesaid ac-
tion thereof against him, &c. And for a further 

30  plea in this behalf by like leave of the court for that 
purpose first had and obtained according to the 
form of the statute in such case made and provided, 
the said defendant says that the said plaintiff ought 
not to have or maintain his aforesaid action there-
of against him, because, he says, that the said 
several supposed causes of action in the said decla-
ration mentioned did not nor did any or either of 
them accrue to the said p lain tiff at any time with- 

40  in six years next before the commencement of this 
suit in manner and form as the said plaintiff has 
above thereof complained against him, the said de-
fendant, and this he, the said defendant, is ready
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to verify, wherefore he prays judgment if the said 
plaintiff ought to have or maintain his aforesaid
action thereof against him, &c.

F R A N K  E. B E A D N E R , 
Attorney of Defendant.

Therefore let a Ju ry thereupon come before the 
Judge aforesaid a t  Newark, aforesaid, the 
Tuesday of next, who neither, &c., to 1U
recognize, &c., because, &c., and the same day is 
given to the parties here, &c.
5 A t which time, before the Judge aforesaid, at 
Newark, aforesaid, came the parties, aforesaid, by 
their attorneys, aforesaid, and the Sheriff hath not 
sent here the w rit to him in this behalf directed nor 
hath he done anything thereupon.

And now at this day, that is to say, the 17th day 
of April, A. R., Nineteen hundred and Six, until 20 
which day the issue as aforesaid joined had been 
continued before the Judge aforesaid at Newark 
aforesaid, come the parties, aforesaid, by their ah 
torneys, aforesaid, and the jurors of the jury, of 
whom mention is before made, being summoned 
also, who to speak the truth of the m atter within 
contained being chosen, tried and sworn upon their 
oath, say, they find for the defendant, and so they

sa.v all. 30
Whereupon it is considered that the said plain-

tiff take nothing by his said w rit and that the de-
fendant do go without day, and that the said defend- 

.o  ̂ ant do recover against the said plaintiff 
§, o g f  the sum of Thirty-three dollars and 
to m g —> fourteen cents, as for his costs and 
a M ^ charges by him about his defense in this 

behalf laid out and expended by the 
¿I""3 j| Court, now here adjudged to him w ith ^  

his assent, and that the said defendant have execu-

tion thereof, &e.
And the said defendant in Mercy, &c.
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E S S E X  C IR C U IT  COURT.

Monday, A pril 16, 1906.
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30
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T h o ma s  X. Mc Ca r t e r ,

Receiver.

vs.

Geo r g e  W. K e t c h a m,

Administrator.
J

On
Contract.

Before— Hon. F r ed er ic  A d a ms , J., and a Jury.
F or P la in tiff appear Co u l t  & Ho w e l l . 
For Defendant appear F r a n k  E. Br ad- 

n e r  and Chandler W . Riker.

Mr. Howell opens for plaintiff.

W IL L IA M  S. K E T C H A M , J r ., sworn in behalf 
of plaintiff:

Direct-examination by Mr. H ow ell:

Q.. Mr. Ketcham, you are a  resident of Newark? 
A. Yes, sir.

Q. And you were once concerned with a so-called 
corporation named the Clinton H ill Lumber & 
M anufacturing Company? A. Yes, sir.

Q. Do you remember the signing of a certificate 
of incorporation for that company? A. Yes, sir.

Q. W here was that signed by you? A . In Law-
yer M acdonald’s office.

Q. In N ewark? A . Yes, sir.
Q. W ho signed it  besides yourself, if  anybody?

Mr. R iker: One moment. Prelim inary to 
making an objection to Mr. Ketcham ’s com-
petency as a witness, I  would like to ask 
him a question, whether, in signing the cer-
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tificate, there was any number of shares 
stated as being held by him in the certifi-
cate.

Mr. H ow ell: W ell, I suppose that is a 
matter of cross-examination, not this sort 
of a prelim inary cross-examination, but a 
cross-examination in full.

Mr. H iker: I wish to make objection to ^  
the competency of Mr. Ketcham  as a w it-
ness, on the ground that he is a party to 
the suit, suing an Adm inistrator; that the 
Receiver in this suit is the corporation, and 
he is the creditors, and he is the stock-
holders, and that, therefore, Mr. Ketcham  is 
a  plaintiff in the suit, in the eyes of the law, 
suing an Adm inistrator, and is incompetent 
as a witness.

Mr. Bradner: He is incompetent to tes-
tify  to any transaction with or statement 
made by the testator. I suppose that the 
object of this question would be to ask who 
signed it. That would be a statement made 
by the testator— proving the signature of 
a deceased person. I do not think he is a 
competent witness.

The Court, (A fter discussion): I think 
that he is not a party to the suit within 
the meaning of the Evidence A ct, and I, 
therefore, overrule your objection.

Exception by defendant.

(Question read.)
A. I signed it m yself; I think the others can an-

swer for themselves.
Q. W h at do you mean by answering me in that 

way? Don’t you know who signed this paper?
A. I signed it;  that is all I have got to say.

Q. Did anybody else sign it? A. They may have 
done it.

40



1$

Q. Don t you know that somebody else signed it? 
A. I don’t know" positively.

Q. H ave you not testified here this morning in 
the other case that your father signed it? A. I 
said that they were present there; I don’t  recall 
whether they signed it or not.

Q. D idn’t you say in the former case that your 
10  father signed the case that was tried here inside 

of two hours? A . I don’t think I saw the paper 
after I signed it  myself.

Q. Do you remember being swmrn in a case 
brought by this same Deceiver against yourself a 
term or two ago in this Court? A . I do.

Q. Do you remember the testimony that you gave 
then? A. W ell, I can recall some of it, perhaps.

Q. Do you remember Avhether this question was 
asked: “ Who signed the paper in Mr. Macdonald’s 
office?” And you answered, “My father” ? Do you 
remember that?

Objected to as cross-examining plaintiff’s 
own w itness; objection overruled; exception 
by defendant.

(Question read.)
A. I don’t recall it  now.
Q. A nd then do you remember being asked : “What 

80 is his name?” and you answered, “ W illiam  S, Ketch- 
am” ?

Objected to as improper direct-examina-
tion, as leading and as putting words into 
the witness’ mouth; objection overruled; ex-
ception by defendant.

Q. I show you vdiat purports to be a copy of a cer-
tificate of incorporation of the Clinton H ill Lum- 

40 ^er & M anufacturing Company (shown to witness), 
and ask you if  you ever sawr the original paper of 
which that is  a copy? A. I presume I did, i f  that 
is a copy of it.
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Q. Do you observe that the name “ W illiam  S. 
Ketcham” appears to be signed1 at the bottom of 
that paper as shown by that copy? A. This?

Q. That. A. They are all typew ritten here.
Q. You find W illiam  S. Keteha.m’s name, do you 

not? A. Yes, s ir ; they are all typewritten.
Q. Who is that W illiam  S. Ketcham ? A. My 

father.
Q. And is  he the gentleman of whose estate George 

W. Ketcham is Adm inistrator? A. Yes, sir.
Q. W hat became of the original paper which pur-

ported to be a certificate o f incorporation of the 
Clinton H ill Lumber & M anufacturing Company 
after you signed it? A. Mr. Macdonald' had it;  I 
don’t  know what he did with it.

Q. Did it  ever come into your possession again? 
A. I don’t think it  d id ; I understand it  was de-
stroyed after that, when the company did not go on.

Q. W ho destroyed it? A. I don’t recall whether 
Mr. Macdonald did or not, I told him not to go on 
any further—

Mr. H ow ell: Never mind that. I move to 
strike that out; that is not responsive to my 
question.

The Court r Strike it  out.

Q. Have you not testified on former occasions, 
and more than once, that you destroyed that paper 
yourself? A. I don’t recall saying I destroyed it; 
I recall saving it was destroyed. I don’t think I 
said who.

Mr. H o w ell: Now, i f  the Court please, I 
offer in evidence this.copy of the certificate 
of incorporation.

Mr. R iker: I object. I do not think there 
has been any proper proof that this is a copy 
of a paper signed by W illiam  S. Ketcham , 
Sr. “ W illiam  S. Ketcham ” is the name here.

10

20

‘30

40
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W hat does appear is that there was some 
paper signed, whether by W illiam  g. 
Ketcham or not, this witness is unable to 
state, and he presumes that this is a copy. 
Now, I submit that that does not prove that 
it  is a  copy of any paper that was Signed by 
W illiam  S. Ketcham.

1 0  The Court: I overrule your objection and
I w ill receive the paper that is offered as an 
exhibit.

Exception by defendant.
Paper referred to is marked E xhibit PI.
Mr. H o w ell: I call upon the other side to 

produce the minutes of the corporation.
(Produced by defendant’s counsel.)

Q. Now, Mr. Ketcham, after you signed this certifl- 
20  cate of incorporation of the Clinton H ill Lumber & 

Manufacturing' Company was there ever a meeting 
of the incorporators? A. Yes, sir.

Q. W here was that held? A. In Macdonald’s 
office, I believe.

Q. W as it  held at the time of the signing or after-
wards, or don’t you remember? A. The same time,
I think.

Q. I show you a paper dated January 23, 1893, 
30 and ask y ° u if  you know what that is (shown to 

w itness)? A. Yes, sir; that is the minute that I 
wrote at that time.

Q. That is in your handw riting? A. Yes, sir.
Q. W ell, the first page appears to be minutes of 

the stockholders or incorporators. W hat is the 
second page? A. Directors’ meeting, it says.

Q. W as your father, W illiam  &  Ketcham, Sr., 
present at this meeting? A. Yes, sir.

40 The C o u rt: There are two meetings; which
one do you refer to?

Mr. H o w ell: The stockholders’ meeting.



Q. W as he present also at the meeting of the di-
rectors held on the same day? A. Yes, sir.

Mr. H ow ell: I offer in evidence the min-
utes which the witness has proved.

Marked E xhib it P2.
(P la in tiff’s1 counsel reads E xhibit P 2 .)

Q. Did you see the bill of sale that this minute 
refers to on that occasion? A. I may have seen it. 
Mr. Macdonald had charge of a ll the papers.

Q. W ell, look at this instrument which I show you, 
and I w ill ask you i f  that is the bill of sale referred 
to (shown to w itness)? A. There is no signature 
of mine on it, or nothing I had to do w ith it.

Q. W ill you answer my question? A. That is all I

can say. o a t
Q. W ill you answer my question, please. A. 1

will answer w hat I know, nothing more.
Q. (Question read.) A. I don’t know anything 

further about it. There was a bill of sale, I think, 
drawn up ; that is a ll I  recall.

Q. You do not know anything about this one? A.

No, sir.
Q. W as this never in your possession? A. I don t 

think it was.
Q. D idn't you have this recorded in the office of 

the County Clerk yourself? A. Mr. Macdonald did.
Q. D idn’t you do it  yourself? A. I don’t  recall 

that I did. I t  is thirteen years ago; that is quite 

some time.
Q. I show you another paper which purports o 

be minutes of a corporation, and ask you w hat that 
is (shown to witness) ? A. That is some w riting by 

Mr. H olloway, I believe.
Q. Is  that minutes of the meeting of the stock-

holders of this corporation? A. I believe it is, so 
far as I recall— not written by me, that wasn t.
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Tiie Court :Igr that the first Meeting?
Mr. H o w ell: That is the meeting on Febru-

ary 6th.

I  offer this in evidence.
Marked E xhibit P 3 .
(P la in tiff’s Counsel reads E xhibit P 3 .)

Q. I  show you three papers purporting to be certifi- 
1 0  cates o f  stock, and ask you in whose w riting those 

are (shown to w itness)? A. My writing.
Q. W ho signed the name “ W illiam  S. Ketcham 

J r ” ? A. I  did.

Q. W ho signed the name “ W illiam  S. Ketcham 
S f.” T  A. I  did.

Q. W ho put on the company’s seal ? A. I did.
Q. And when did 3011 do all that? A. February 

6, 1893.

20 Q. That is, on the day on which this Directors’ 
meeting w as held? A . I presume they were written 
that same day; it  might have been written the day
before. O f course, they are dated_

Q. I t  m ight have been written the day before? A. 
Y es; I don’t  recall ju st the day.

Q. W ell, did you have these papers at the meeting 
on that day? A. That date, you mean?

Q. Yes, the date of this stockholders’ meeting 
30 ° r Directors’ meeting, whatever it  was, of Feb-

ruary 6th? A. W ell, I must have had them, if 
that is the date on the paper; I presume I had 
them that date.

Q. Yes, they are both dated February 6th. A.
I presume I had them that date.

Mr. H ow ell: I offer these in evidence as 
one exhibit.

Mr. Bradner: W e object to them as being 
merely acts of this witness, not any act of 
the defendant and not corporate acts.

The C o u rt: I w ill admit them.
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Exception by defendant.
Marked Exhibit P4.
(P la in tiff’s counsel reads E xhibit P4.)

A t one o’clock P. M., the Court took a recess of 

one hour.

A fter recess.

--------  10

W IL L IA M  S. K E T C H A M , JR., resumes the 
stand in behalf of plaintiff*.

Direct-examination (continued) by Mr. H owell:

Q. Now, Mr. Ketcham, was it  before or after 
February 6 th that the original certificate of in-
corporation w as destroyed? A. I think it  was 
after that, as I understand.

Q. W ell, how soon after? A. W ell, 1 guess 20 
pretty soon after that, because that date was the 
culmination of our failure to-

Q,. Now, you have answered the question. Y ou 
think it was pretty soon after February 6th? A.

Y e s. .
Q. W ell, I observe at that meeting on February 

6th, you and Mr. Campfield were appointed a com-
mittee to dispose of— the minutes provide that 
“ On motion, W illiam  S. Ketcham, Jr., and Ed- 80 

ward E. Campfield were appointed to take tem-
porary charge of the affairs of the company until 
the next meeting of the Board of Directors.” Did 
you and Mr. Campfield do anything in pursuance 
of that authority? A. No, sir; there was nothing

to be done, that I recall.
Q. W ell, there w as a  stock of lumber in this 

yard of the company, was there not, up on Jeliff 
Avenue? A. Yes, sir.

Q. W hat became of that? A. W ell, I sold that 

for my father.

40
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Mr. B rad n er: How is that relevant?
Mr. H ow ell: It shows w hat became of 

the company’s property.
Mr. Bradner: W e object to it because it 

is not relevant to any issue in this case—  
v h a t became of the company’s property. 

The Court: I conceive that the line of 
10 inquiry mi2ht throw light on the question

whether the corporation was a de facto cor-
poration.

Mr. H ow ell: That is the point of it. 
The Court: I overrule your objection. 
Exception by defendant.

Q. Did you get money for it?  A. Yes, sir.
Q. To whom did you pay the money?

2q  Mr< B radner: That is objected to.
The C ourt: I  w ill allow  it.
Mr. Bradner: He says that he sold some 

lumber on his father’s account. It is not 
Shown that it was the lumber of the cor-
poration even.

Mr. H owell: I  expect to show it  by the 
next witness.

The C ourt: So far, that is all that ap- 
pears. I w ill not stop Mr. Howell in de- 
veloping this side of his case. He cannot 
do it  a ll a t once.

(Question read.)

A. W ell I  would like to preface w hat I am say-
ing—

Q. Mr. Ketcham, please answer my question.
A. W ell, I  want to get at the truth of the thing 5
I  don t w ant to tw ist it  and I don’t intend that it 

> shall be.40
Q. The question is to whom you paid the money. 

Now, the truth about that is within your own 
knowledge; let us have it. A . This was months



after the company w as disbanded— had no connec-
tion with the company at all.

Q, W ell, w ill you answer my question, please?

The C o u rt: To whom was the money paid? 
That is the question, and that is a question 
that is susceptible of a direct answer, if  you 
remember.

A. The money was paid to my father or on his 
account, or notes that he had.

Mr. B rad n er: I t  is understood that this 
evidence is objected to also on the ground 
that he is a  party  to the suit, and is testify-
ing to a  transaction w ith the testator.

The Court: I w ill rule on that objection 
the same as I did before, and give you the 
same exception.

Exception by defendant.

Q, Mr. Ketch am, attached to the minutes of Feb-
ruary 6th is a  paper, which I w ill show you (shown 
to witness). Please read it? A. Read it, you say?

Q. Yes, read it to yourself, so that you know 
what it is. A. (A fter examining paper.) Yes, 
sir.

Q. W as that paper produced at that meeting of 
February 6th? A. I don’t  remember whether Mr. 
Holloway verbally resigned and wrote that, after-
wards or at that tim e; I don’t recall it.

Q. W ell, this, somehow or other, came into your 
possession as Secretary of the company, did it  n o t ! 
A. Yes, sir.

Mr. H ow ell: I f  the Court please, that is 
Mr. H ollow ay’s resignation as Secretary 
and D irector of the company, on February 
6t h ; it is the same paper that is referred to 
in the minutes. I offer that in evidence.

N ot marked.



m

Cross-examination by Mr. Bradner :

Q. Mr. Ketcham, did you ever give this paper 
purporting to be a certificate of one hundred 
shares of stock, made out to your father, to your 
father? A . No, sir.

10 R O Y A L S T O N  A . T O M P K IN S, sworn in behaff 
of p laintiff:

Direct-examination by Mr. H ow ell:

Q. You are employed in the office of the Clerk 
in Chancery, in Trenton? A. Yes, sir.

Q,. Have you produced here the files in the case 
of Striebe, Sprague & Company against the Clin-
ton H ill Lumber & M anufacturing1 Company? A. 

20 Jonathan F. Striebe against the—
Q. Striebe and others? A. Yes, sir (producing 

papers).

Q. This is the bundle? A. That is the bundle.

Mr. H ow ell: Out of this bundle, i f  the 
Court please, I offer the bill of complaint, 
filed March 18, 1903. That shows, if the 
Court please, that the Clinton H ill Lumber 
& M anufacturing Company was the sole de- 

30 fendant.
Then I offer in evidence the answer of 

the Clinton H ill Lumber & Manufacturing 
Company, filed in that case on May 16th, 
1893.

I offer in evidence also the final decree 
made in that case, which was filed, on No-
vember 16, 1893; and also the remittitur 
from the Court of Appeals, showing that the 

40  defendant appealed and that there was an
affirmance of the decree.

The C ourt: W e w ill not mark those pa-
pers.
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Q. Now, Mr. Tompkins, w ill you also produce 
the files in the case of the Cumberland Lumber 
Company against the Clinton H ill Lumber & Man-
ufacturing Company? A. Yes, sir (producing 
papers).

Q. This is the bundle? A. Yes, sir.

Mr. H ow ell: Out of that bundle, if  the 
Court please, I offer, first, the bill of com- 10  

plaint, filed A p ril 9, 1895, which is an or-
dinary bill for the administration of the 
affairs of an insolvent corporation;

Second, an order to show cause why a Re-
ceiver should not be appointed;

Third, an order appointing a Receiver, 
dated May 13, 1895 ;

Fourth, the Receiver’s oath and bond; 20

F ifth , a  petition of appeal to the Court of 
Chancery appealing from the determination 
of the Receiver in allow ing the claim of 
Striebe,. Sprague & Company and another 
claim  in favor of the Cumberland Lumber 
Company— the petition being filed by 
W illiam  S. Ketcham, W illiam  S. Ketcham,
Jr., and George W . Ketcham, on Ju ly  14, 
1895; 30

Sixth,, a  sim ilar petition of appeal by E d-
ward. E. Gampfield;

Seventh, an order made by the Court of 
Chancery sustaining the decision of the Re-

ceiver and directing that his determination 
be affirmed and that these two claims should 
stand as valid claims— that, order being 
dated October 30, 1895 ;

Eighth;, an order to. limit creditors, dated 
A p ril 11 ,18 9 9 ;

40



Ninth, an order barring creditors, dated 
May 23, 1899;

Tenth, the Receiver's petition, asking leave 
to make an assessment against these stock-
holders, filed November 9 , 1899;

Eleventh, a  rule to show cause, made on 
that petition on November 9 , 1899, requiring 
W illiam  S. Ketcham, Jr., Edw ard E. Camp- 
field, George W. Ketcham, Frank D. Hol-
low ay and George W. Ketcham, as Adminis-
trator, of the estate of W illiam  S. Ketcham, 
to show cause why the prayer of the petition 
should not be granted;

Twelfth, an order, without date, but filed 
November 15, 1899, continuing this order to 
show cause;

Thirteenth, an order, dated December 27, 
1899, requiring George W. Ketcham, indi-
vidually and as Adm inistrator of W illiam  S. 
Ketcham, deceased, Edward E. Campfield 
and W illiam  S. Ketcham, Jr., to file their an-
swer within thirty days, and directing that 
the hearing be brought on at the Chancery 
Cham bers;

Fourteenth, an answer filed to the Re-
ceiver’s petition by George W. Ketcham, as 
Adm inistrator of the estate of W illiam  S. 
Ketcham, Sr., and individually, and 
W illiam  S. Ketcham, Jr.

Fifteenth, a replication to that answer;

Sixteenth, a  stipulation, first, that Edward 
E. Campfield signed and properly executed 
the certificate of incorporation of the Clinton 
H ill Dumber & M anufacturing Company, 
and, second, that he is in such mental condi-
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tion that he cannot be examined as a. w it-
ness;

Seventeenth, a  final decree directing the 
assessment to be made, dated J une 9,1903 ;

Eighteenth, a paper w ithdraw ing the 
claim of the Cumberland Lumber Company.

Mr. Bradner: I would like to have Mr. io  
W illiam  S. Ketcham, Jr., identify that an-
swer as sworn to by him, and then we can 
use the copy.

Mr. Howell : I w ill agree to that, that the 
answer was sworn to by W illiam  S. Ketcham,
Jr. I t  is printed in the book that way, is it 
not? Yes.

' (Mr. Howell reads the answer referred 

to. ) fc20

F R A N K  D. H O L L O W A Y , sworn in behalf of 

plaintiff :

Direct-examination by Mr. Howell :

Q. Mr. H olloway, were you one of the persons who 
signed the certificate of incorporation of the C lin-
ton H ill Lumber & M anufacturing Company? A. I 

was.
Q. W here was it  signed? A. In the office of Mr. 

Macdonald.
Q. W ho signed it in your presence besides your-

self? A. W illiam  S. Ketcham, Sr., W illiam  S. 
Ketcham, Jr., and Edw ard E. Campfield.

Q. Do you know what became of the paper after 
it was signed? A. I know nothing of it.

Q. The minutes of the corporation, which are in 
evidence, refer to a bill of sale made by you to the 40 
company. I show you a document, and ask you 
if that is the document (shown to witness) ? A.

That is.
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Q. W here w as “ a ll the stock of: lumber now in 
the yard of Frank D. H ollow ay & Com pany and in 
course of shipment?” A . Corner of Jelliff Avennp 
and Rose Street.

Q. W here was this “ lease of premises comer of 
Rose Street and Jelliff Avenue” that is spoken of
here? A . Corner of Rose Street and Jelliff 
Avenue.

Mr. H ow ell: Do you want me to prove 
this signature?

Mr. B ra d n er: I do not care.
Mr. H o w ell: I w ill offer this bill of sale 

in evidence.
(Marked E x. P5.)

Q, When this bill of sale was delivered, do you 
know who took possession of the property men-
tioned in it? A. Clinton H ill Lumber Company.

Q. And do you know what became of the prop-
erty? A. It  was sold.

Q. W ho sold it?  A. W illiam  S. Ketcham, Jr.
Q. The witness who has been sworn here to-day? 

A. Yes, sir.

Cross-examination by Mr. Bradner:

Q. Mr. Holloway, you say that the company took 
dO possession of the property transferred to it by the 

bill of sale? A. Yes, sir.

Q. Mr. W illiam  S. Ketcham , Jr., was the Secre-
tary of the company, was he not? A. He was.

Q. And the Treasurer? A, No, I am mistaken 
about that, he was Treasurer and I was Secretary 
at that time.

Q. B ut after you resigned he was made Secre-
tary? A. Yes, that is right.

40 Q. Mr. Ketcham, Jr., and Mr. Campfield were 
appointed to take charge of the affairs of the com-
pany; you remember that, do you? A. Yes.

Q. W ell, is it not a fact that they carried on the
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business at this lumber yard for the company? A.
That I couldn’t say, that they did.

Q. Well, have you not in a  previous case testified 
that goods were sold there by this company? A.
That might have been ; it is a good many years ago.

Q. I refer to your testimony given in a hearing 
before Vice-Chancellor Emery, on March 30, 1900, 
in which you were asked the question : “ W ho took 
possession of it? ”— referring to the property men-
tioned in this bill of sale— “ W hat was done with it?
What became of it? ” and you answered : “ The 
Clinton H ill Lumber Company took absolute pos-
session of it.” A. That is what I said.

Q. That is the fact, is it? A. That is a fact.
Q. W hat was the approximate value of that prop-

erty? A. That has gone by.
(). W hat is that? A. That has gone by; I can’t

, 20' 
remember that.

Q. You cannot remember? A. No.
Q. On this occasion, too, when you testified, you 

were asked the question : “ W h at was its approx-
imate value as property?” and you answered: “ In 
the neighborhood of $15,000, as near as I can re-
member.” Is that right? A. W ell, if  I said that 
at that time, that must have been correct.

Q. That was correct. This is the bill of sale, E x -
hibit P5, that you signed (shown to witness) ? A. 80 

Yes, sir.
Q, It  recites that “ Being the goods and chattels 

described and mentioned, being all the stock of 
lumber now in the yard of Frank H. H ollow ay & 
Company or in the course of shipment, the lease of 
premises, good-will, accounts receivable, fixtures, 
and everything appertaining to the business of the 
said Frank D. H ollow ay & Company.” W ere those 
articles mentioned there in your possession at the 40 
time you made the bill of sale? A. They were.

Q. Stock of lumber in the yard? A. Yes.
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Q- Fixtures there? A . Yes.
Q. You had the lease of the premises? A. Yes. 
Q. And your recollection now is that all this 

property was worth at least $15,000? A. Yes.
Q. Do you recall what the lumber itself was 

worth? A. No, I  do not.

Q. W ell, about how much? A . W hy, I think in 
10  the neighborhood of $10 ,000, something like that.

Q. You were present at the meeting of the 
Directors on January 23, 1893, were you not? A 
I was.

Q. The minute recites that .«A hill of sale was 
made by Mr. F . D. H ollow ay to the company, said 
bill of sale representing what Mr. H olloway owed 
Mr. Ketcham, and to be issued in stock by the com-
pany to Mr. W . S. Ivetcham.” Do you know 

20  whether the bill of sale that has been shown to you 
is the same bill of sale referred to in that minute? 
A . That is.

Q. A t  the time you were indebted to Mr. Ket-
cham, were you not? A . I was.

Mr. Howell : This is  a  matter, i f  the Court 
please, concerning which he was not asked 
on his direct-examination, and it scarcely 
seems to be cross-examination.

30 Mr. Bradner : The bill of sale was offered
in connection with the minutes, and the 
consideration expressed in the bill of sale is 
One dollar.

Mr. Howell : I do not object to your going 
that far.

Q- W hat was the real consideration for that bill 
of sale, Mr. Holloway?

40 M r- H ow ell: I do not think that is im-
portant in this case.

( Question withdrawn. )

Q. W as not the real consideration for the bill



of sale the consideration as stated in the minute 
adopted by the Directors? A. W hether that is the 
real consideration?

Q. Yes. A. No, it  is not— it  was not.
Q. W as the real consideration stock to be is-

sued to Mr. Ketcham, Sr., and to you for the prop-
erty? A. P artly.

Q. P artly?  A. Yes.
Q. W as it a fact that Mr. Ketcham  was to have 

stock to the extent of the amount of his claim 
against you? A. He was.

Q. I f  the propery was worth that much? A. He
was.

Q. The balance of the value of the property was 
to he issued to you in stock, was it  not? A. No, 
sir.

Q. That is not the fact? A. No.
Q. You had been borrowing money from him, 

had you not, for some time?

Mr. H ow ell: I object to this line of exam-
ination, if the Court please; I think it  is 
entirely immaterial and irrelevant to the is-
sue in this case.

The Court: I suppose it has thus far 
been introduced for the purpose of explain-
ing the minutes on January 23d in connec-
tion with the bill of sale. Beyond that 1 
do not see that it is cross-examination.

Mr. B rad n er: I think we have a right to 
go into the consideration of that bill of sale 
very fully.

Mr. H ow ell: That is not one of the issues 
raised by the pleadings.

The Court: You offered the bill of sale 
as tending to show that the corporation 
was a corporation de facto and did business.

Mr. H ow ell: And for that purpose only.
The Court: Now, that being so,, how can



the Court restrict the inquiry into the na-
ture of that transaction? I do not see how 
I can lim it counsel. You may proceed.

* Q. You borrowed notes from Mr. Ketcham, did 
you not? A. Yes, sir.

Q. lo u  borrowed his notes and had them dis-
counted? A. Yes, sir.

Q. Now, I show you twelve notes; look at them, 
and tell me whether they are notes made by Will-
iam S. Ketcham  and indorsed by you (shown to 
witness) ? A. Yes, sir.

The twelve notes referred to are marked 
1 ) 1  for identification.

S A M U E L  J. M A C D O N A LD , sworn in behalf of 
plaintiff :

Direct-examination by Mr. Howell :

Q. Mr. Macdonald, you are a counsellor-at-law, 
practicing in this city? A . l res, sir.

Q. Do you know W illiam  S. Ketcham, Jr.? A. 
Yes, sir.

Q. And did you know his father, W illiam  8 . 
Ketcham, Sr.? A. Yes, sir; I did.

Q- Do you remember having to do with the or-
ganization of a corporation for them, called the 
Clinton H ill Lumber & M anufacturing Company? 
A. I do.

Q. W here was that done? A . In my office, 
which was then in the Prudential Building in this 
city.

Q. W ho drew the form of certificate? A. I pre-
sume that I did.

Q. Do you remember whether it  was signed iu 
your presence? A . Yes, sir; it  w as; I think, if I 
remember right, that I took the acknowledgment. 

Q. Do you remember who signed it? A. It  was
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signed by the old gentleman, it  was signed by W ill-
iam S., Jr., by George W . Ketcham, by F rank D. 
Holloway and by Mr. Campfield.

Q. A ll signed in yonr presence? A. Yes, sir.
Q. B y  “ the old gentleman” you mean who? A. 

William S. Ketcham, Sr.
Q. Did you have anything to do with the cor-

poration after that? A. 1 think there were one 
or two meetings held in my office after th at; and 
I had something to do with the defence of a chan-
cery litigation after that.

Q. W ell, you filed the answer— * A. I filed an 
answer in the chancery litigation that was brought, 
if I recollect right, to set aside this bill of sale 
that has been offered in evidence.

Cross-examination by Mr. Bradner:

Q. Mr. Macdonald, you testified at the last trial, ^  
did you not? A. I testified at two or three, I don’t 
know whether it  was the last or not.

Q. The bill of sale expresses the nominal consider-
ation of One dollar, do you recall that? A. That is 
my recollection; yes, sir.

Mr. H ow ell: He was not asked anything 
about the bill of sale by me, if  your Honor 
please.

Mr. B rad n er: I thought he was.
Mr. H o w ell: No.
Mr. Bradner: You did not ask him in this 

case anything about the bill of sale?
Mr. H ow ell: No.
W itn ess: I think I mentioned it in one of 

my answ ers; in fact, I know I d id ; I men-
tioned it. A s I recollect, the answer was not 
exactly responsive; perhaps it is my fault.

Q. Do you remember what the real consideration 
was for the bill of sale? A. W hat w as told me at 
the time.

40



Q. You mean w hat took place in your presence‘s 
A. Yes, among a ll the parties.

Q. W ere you present at the first meeting of the 
Directors of the company? A. I think so.

Q. The minute of the meeting refers to a bill of 
sale made by F. D. H olloway to the company. Can 
you say whether that refers to this bill of sale which 
you prepared and of which you are the subscribing 
witness? A. I think it does.

Q. M ell, is it  a fact that the bill of sale repre-
sented what Mr. H ollow ay owed. Mr. Ketcham? A. 
I don-t know whether it  is a fact or not, Mr. Brad- 
ner, I know that that was the agreement between 
the parties at the time.

Q. And that was to be issued to Mr. Ketcham in 
stock? A. That is my recollection, that the entire 
amount of it was to be issued. I  think— well per-
haps I am volunteering.

Q. You prepared the answer to the original bill 
filed by Striebe, Sprague and others to set aside 
this bill of sale, did you not? A. Yes, sir.

Q. On behalf of the company? A. Yes, sir.
Q. You received your information in order to pre-

pare that answer, from the officers of the com-
pany? A. Yes.

Q. Or from this company? A. Yes.

Mr. H o w ell: I  offer in evidence the claim 
of Striebe, Sprague & Company.

Marked E xhibit Pfi.

W IL L IA M  A. SM ITH , sworn in behalf of plain-
tiff :

Mr. H ow ell: I  called Mr. Smith for the 
purpose of proving the service of the notice 
of assessment, and the other side admit it. 
I t  is admitted that a  notice of this assess-
ment, signed by Mr. M cCarter, the Receiver,



35

was served personally on George W . Ket- 
cham, Adm inistrator of the estate of W illiam  
S. Ketcham, Sr., by delivering the same to 
him personally on the 22d day of July, 1903.

Mr. Bradner: W e do not admit that that is 
an effective assessment.

Mr. H o w ell: No.
Mr. Bradner: W e admit that we received 

the paper.
Mr. H o w ell: I offer the notice of assess-

ment in evidence.
Marked E xh ib it P7.

P laintiff rests.

Defendant’s counsel move that plaintiff be 
nonsuited on the following grounds:

(1) That the assessment purporting to 
have been made by the Receiver was not an 
effective assessment, not having been made 
by order of the Court or reported to the 
Court, or approved by the Court.

(2) That the plea of payment is com-
pletely proved.

Adjourned until to-morrow, Tuesday, A p ril 17, 
1906, at ten o’clock A. M.

S E C O N D  D A Y .

Tuesday, A p ril 17, 1906.

Met pursuant to adjournment.

Present— Counsel as before stated.

A fter argument, the Court sa id :

Ada ms , J . :

The motion is to nonsuit on the ground
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t h a t  i t  c le a r ly  a p p e a r s  fr o m  th e  p la in t if f ’s 

c a s e  t h a t  th e  p le a  o f  p a y m e n t  is  su sta in ed .

I  s h a l l  d e n y  t h is  m o tio n , f o r  tw o  reasons, 

o n e  a  le g a l  r e a s o n  a n d  th e  o th e r  a  p r a c t ic a l  

r e a s o n , i f  I  m a y  so  e x p r e s s  m y s e lf .  I  th in k  

i t  is  n o t  e n t ir e ly  c le a r , u n d e r  th e  evid en ce, 

w h a t  th e  c o n s id e r a t io n  w a s ;  th e r e  seem s to 

10  b e  so m e  c o n tr a d ic t io n . I  h a v e  n o t  h a d  an

o p p o r t u n it y  o f  lo o k in g  o v e r  th e  te stim o n y, 

b u t  t h a t  c e r t a in ly  is  m y  r e c o lle c t io n . A n d , in  

th e  n e x t  p la c e , I  d o  n o t  t h in k  t h is  c a s e  o u g h t 

t o  b e  d is p o s e d  o f  o n  a  m o tio n  t o  n o n su it. I f  

I  s h o u ld  n o n s u it  a n d  t u r n  o u t  t o  b e  w ro n g , 

t h e  s u i t  w o u ld  h a v e  t o  b e  b r o u g h t  o v e r  a g a in . 

I t  is , th e r e fo r e , b e tte r , I  t h in k , t h a t  th e  ca se  

s h o u ld  g o  to  a  d e fin ite  c o n c lu s io n , so  th a t  

th e r e  m a y  b e  a n  e n d  to  th e  s t r i f e — a  s tr i fe  

t h a t  h a s  la s te d , I  th in k , so m e  t h ir te e n  y e a r s  

a l r e a d y ; a n d  i t  i s  a b o u t  t im e  i t  w a s  co n -

c lu d e d . I ,  th e r e fo r e , d e n y  th e  m o tio n .

E x c e p t io n  b y  d e fe n d a n t .

M r. B r a d n e r  o p e n s  f o r  d e fe n d a n t .

F R A N K  D . H O L L O W A Y  r e c a lle d  in  b e h a lf  o f 
d e f e n d a n t :

30 D ir e c t - e x a m in a t io n  b y  M r. R i k e r :

Q . M r. H o llo w a y ,  I  sh o w  y o u  t w e lv e  n o te s , w h ic h  

y o u  s a w  y e s t e r d a y ,  a n d  w h ic h  y o u  id e n t i f y  a s  n o te s  

s ig n e d  b y  W i l l ia m  S . K e t c h a m  a n d  in d o r s e d  b y  

y o u  (s h o w n  t o  w it n e s s )  ? A .  Y e s ,  s ir .

Q . D id  y o u  r e c e iv e  th e  m o n e y  o n  th o s e  n o te s ?  A . 
I  d id .

Q . W e r e  t h e y  o u t s t a n d in g  n o te s  a t  th e  t im e  o f  

m a k in g  t h e  b i l l  o f  s a le , w h ic h  is  m a r k e d  E x h ib it  

40 P 5  a n d  d a t e d  J a n u a r y  23, 1 8 9 3 ?  A .  I  t h in k  th e y  
w e re .

Q . T h e y  a m o u n t t o  $ 1 0 ,1 2 6 .7 7  o r  th e re a b o u ts



(a n o th e r  p a p e r  s h o w n  t o  w i t n e s s ) ?  A . I  h a v e n t

fo o te d  th e m  u p ; i f  y o u  h a v e —
Q. W e l l ,  that is your memory in regard to it, is 

it not? A . That is the way it foots up there, it must

he. I  v .
Q. W h o  p a id  th o s e  n o te s ?  A . W i l l i a m  S . 

K e tc h a m .

B y  th e  C o u r t :

q  N o te s  m a d e  b y  H o l lo w a y  to  K e t c h a m  a n d  

ta k e n  u p  b y  K e t c h a m ?  A .  N o , K e t c h a m  t o  m e.

Q . A n d  p a id  b y  th e  m a k e r ?  A .  P a i d  b y  th e

m ak e r.

B y  M r. R i k e r :

q  A n d  th e y  r e p r e s e n te d  m o n e y  lo a n e d  to  y o u  b y  

W il l ia m  S . K e t c h a m ?  A .  Y e s ,  s ir .
Q. F o r  p a r t  o f  th e  c o n s id e r a t io n  o f  th e  b i l l  o f

s a le ?  A .  Y e s .

M r. R i k e r : I  o f fe r  th e  n o te s  in  e v id e n c e .

( T w e lv e  n o te s  fa s t e n e d  to g e t h e r  a r e  

m a r k e d  E x .  D l . )
M r. R i k e r :  N o w , I  h a v e  a  s c h e d u le  o f  

th e s e  n o te s  h e re , d o  y o u  m in d  m y  a t t a c h in g  

th e  s c h e d u le ?

M r. H o w e l l :  N o .
M r. R i k e r :  I f  th e  C o u r t  t h in k s  i t  is  

p r o p e r , I  w i l l  a t t a c h  th e  s c h e d u le  o f  th e  

n o te s .
T h e  C o u r t : O h , y e s ;  i t  is  a  m e re  m a t t e r  o f  

d e ta il .
M r. B r a d n e r : I  m a d e  t h a t  o u t , a n d  i t  is  

a  c o r r e c t  s ta te m e n t  o f  th e  a m o u n ts  a n d  

d a te s  a n d  t o t a l.

C r o s s -e x a m in a t io n  b y  M r. H o w e l l :

Q. M r. H o l lo w a y ,  d id  M r. K e t c h a m  lo a n  y o u  th e

m on ey, o r  d id  h e  lo a n  y o u  th e  m o n e y  t h a t  is  r e p



r e s e n te d  b y  th e s e  n o t e s ?  A . H e  lo a n e d  m e the 

m o n e y  r e p r e s e n te d  b y  th e s e  n o t e s ;

Q . I t  w a s  n o t  a  c a s e , th e n , o f  a cco m m o d a tio n  
in d o rs e m e n t—  A .  N o .

Q . — o f  y o u r  n o te s ?  A .  N o .

Q . H e  g a v e  y o u  th e  m o n e y , th e  c a s h ?  A . H e 

g a v e  m e  th e  n o te s  a n d  I  h a d  th e  n o te s  d isco u n te d .

Q . T h e  p r o c e e d s  o f  th e  n o te s  w e n t  to  y o u r  cred it 
in  y o u r  b a n k , th e n ?  A .  Y e s ,  s ir .

Q . S o  y o u  d id  n o t  g e t  t h e  m o n e y  fro m  him 
d ir e c t ly ?  A .  N o t  d ir e c t ly .

Q . Y o u  g o t  i t  fr o m  h im  in d ir e c t ly ?  A .  In -
d ir e c t ly .

Q . W h e r e  w e r e  th e se  n o te s  a t  th e  t im e  o f  th e  a t-

te m p te d  fo r m a t io n  o f  t h is  c o r p o r a t io n ?  A .  I  d o n ’t 

r e m e m b e r  w h e th e r  a n y  o f  th e m  w e r e  d u e  a t  th a t 
t im e  o r  n o t.

T h e  C o u r t : T h e  n o te s  w i l l  s p e a k  fo r  th em -
s e lv e s  o n  t h a t  s u b je c t .

Q . D id  M r. K e t c h a m  h a v e  a n y  o f  th e s e  n o te s  in 

h is  p o s s e s s io n  a t  th e  t im e  t h is  c o r p o r a t io n  w a s  or-

g a n iz e d ?  A .  T h a t  I  c o u ld n ’t  t e l l ,  u n le s s  som e o f 
th e m  w e r e  d u e  a n d  p a id  b y  h im .

Q . \ o u  d o  n o t  r e m e m b e r ?  A .  I  d o n ’t  rem em b er. 

T h e  n o te s  w i l l  s p e a k  fo r  th e m s e lv e s  j i f  t h e y  w e re  

d u e  a t  t h a t  t im e  t h e y  w i l l  s h o w  o n  th e  fa c e  o f  it.

Q . D o n ’t  y o u  r e c a l l  th e  f a c t  t h a t  th e s e  n o te s  w e re  

n o t ta k e n  u p  o u t  o f  th e  b a n k  b y  M r. K e t c h a m  u n til 

a f t e r  th is  c o r p o r a t io n  w a s  o r g a n iz e d ?  A . T h a t  I  

c o u ld n ’t  s a y  u n le s s  I  lo o k  a t  th e  n o te s.

Q . W e l l ,  lo o k  a t  th e  n o te s  ( s h o w n  to  w itn e s s ) .  

N o w , re m e m b e r , th e  c o r p o r a t io n  w a s  o r g a n iz e d  on 
th e  2 1 s t  d a y  o f  J a n u a r y ,  18 9 3.

M r. B r a d n e r : S p e a k  fr o m  y o u r  k n o w le d g e  

o f  th e  fa c t ,  M r. H o l lo w a y ,  a n d  n o t  fr o m  a n y  

in fe r e n c e  y o u  d r a w  fr o m  th e  n o te  its e lf .

Q . T h e  q u e s t io n  is  M r. H o l lo w a y ,  w h e th e r  th ese



n o tes h a d  b e e n  t a k e n  o n t  o f  th e  b a n k  b y  M r. K e t-  

ch am  on o r  b e fo r e  th e  2 1 s t  d a y  o f  J a n u a r y ,  18 9 3 ?  

A . T h e r e  is  o n e  t h a t  w a s n ’t  ( in d ic a t in g ) .

Q. W h a t ?  A .  H e r e  is  o n e  t h a t  w a s n ’t ,  th e  f ir s t  

o n e ; i t  w a s n ’t  d u e  a t  t h a t  t im e .

B y  th e  C o u r t :

Q. Y o u  m a y  m e n tio n  th e  d a t e  o f  t h a t  n o te  a n d  

th e  a m o u n t. A .  S e p te m b e r  1 4 ,1 8 9 2 ,  a t  s ix  m o n th s . 

Q. W h a t  is  th e  a m o u n t?  A . $ 1 ,18 6 .6 7 .

B y  M r. H o w e l l :

Q. N o w , j u s t  t a k e  t h a t  n o te . W h e r e  d id  t h a t  

n o te go, c a n  y o u  t e l l?  A . T h e  N o r t h  W a r d  

N a t io n a l B a n k  d is c o u n te d  it.

Q. T h a t  w a s  d is c o u n te d  a t  th e  N o r th  W a r d  

B a n k ?  A .  Y e s ,  s ir .

Q. G o  o n  to  th e  n e x t  on e.

M r. B r a d n e r :  I s  t h a t  n o te  c e r t i f ie d ?  I s  

t h e r e  a  c e r t i f ic a t io n  o n  i t ?

W i t n e s s : Y e s  ( in d ic a t in g  o n  p a p e r ) .

Q. B u t  th e r e  is  n o  d a t e  t o  i t ,  is  th e r e ?  A .  N o  

d a te  to  it .
Q. N o  d a t e  to  th e  c e r t i f ic a t io n , no. W e l l ,  n o w  

a b o u t th e  n e x t  o n e ?  A . T h e  n e x t  n o te  w a s  d a te d  

O c to b e r  7 th , a t  fo u r  m o n th s ;  t h a t  w a s  n o t  d u e  on  

th e 23d o f  J a n u a r y .

B y  th e  C o u r t :

Q . W h a t  is  th e  a m o u n t  o f  t h a t ?  A .  $1,000.

B y  M r. H o w e l l :

Q . A n d  th e  n e x t  o n e ?  A .  T h e  n e x t  o n e  w a s  

d a te d  O c to b e r  1 4 th , a t  s ix  m o n th s , $ 7 5 0 ; t h a t  w a s  

n o t d u e . T h e  n e x t  o n e  is  d a te d  O c to b e r  1 8 th , a t  

s ix  m o n th s , $ 7 5 0 ; t h a t  w a s  n o t  d u e . T h e  n e x t  one 

is  d a te d  O c to b e r  1 8 th , a t  fo u r  m o n th s , $ 1,0 0 0 ; t h a t  

w a s  n o t  d u e . T h e  n e x t  o n e  w a s  d a te d  N o v e m b e r



2 8 th , fo u r  m o n th s , $ 8 5 0 ; t h a t  w a s  n o t d u e . The 

n e x t  o n e  w a s  d a t e d  N o v e m b e r  1 4 th , a t  fo u r  m onths, 

$ 7 5 5 ;  t h a t  w a s  n o t  d u e . T h e  n e x t  o n e  w a s  dated 

N o v e m b e r  2 8 th , a t  fo u r  m o n th s , $ 1,0 0 0 ; t h a t  w as 

n o t  d u e . T h e  n e x t  o n e  w a s  d a te d  D e c e m b e r  5 th , at 

f o u r  m o n th s , $ 7 7 3 .7 2 ; t h a t  w a s  n o t  d u e . H e re  is 

o n e  n o te  o f  a  T h o u s a n d  d o lla r s ,  d a te d  S ep tem b er 

8 th , fo r  $1,000, w h ic h  w a s  d u e  e v id e n tly .

B y  th e  C o u r t :

Q . W h a t  t im e ?  A .  S e p te m b e r  8 th .

Q . W h a t  is  th e  d a t e  o f  m a t u r it y ?  A .  J a n u a r y  
8 th .

B y  M r. H o w e l l :

Q . T h a t  o n e  w a s  d u e ?  A .  T h a t  o n e  w a s  due.

Q . H o w  m u c h  w a s  t h a t ?  A .  A  T h o u s a n d  d o l-

la r s .  H e r e  is  a n o th e r  o n e, A u g u s t  1 9 th , $ 4 91.38 ; 

t h a t  w a s  n o t  d u e . H e r e  is  o n e, J u l y  2 7 th , $580, a t 

s ix  m o n th s ;  t h a t  w a s  n o t  d u e .

Q . N o w  y o u  h a v e  b e e n  a l l  o v e r  th o s e  n o te s ?  A . 
Y e s ,  s ir .

Q . A n d  t h e r e  is  o n ly  o n e  o f  th e m , a n d  t h a t  w a s 

a  T h o u s a n d  d o l la r  n o te , t h a t  w a s  d u e  a t  th e  tim e 

th is  c o r p o r a t io n  w a s  o r g a n iz e d ?  A .  Y e s ,  s ir .

Q . N o w , c a n  y o u  t e l l  w h e r e  th a t  n o te  w a s  held 

( i n d ic a t i n g ) ?  A .  T h is  o n e  h e r e  ( in d ic a t in g ) ?

Q . Y e s ,  t h a t  is  th e  $ 1,000 n o te . A .  T h e  N o rth  
W a r d  B a n k .

Q . D o  y o u  o b s e r v e  t h a t  th e  b a n k  in d o r s e m e n t or 

so m e  in d o r s e m e n t  o n  t h e  b a c k  h a s  b een  e r a s e d ?  A . 
N o .

Q . W h a t ?  A .  N o , t h a t  is  o n ly  a  s ta m p  o f  th e  

c e r t i f ic a t io n  m a r k .

Q . O h , i t  w e n t  th r o u g h ?  A .  I t  is  to u c h e d  on to  

i t  so m e h o w  o r  o th e r , I  g u e s s .
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B y  t h e  C o u r t :

Q. Y o u  s a y  t h a t n o t e w a s c e r t i f i e d ?   A . T h a t 

n o t e w a s c e r t i fi e d .

M r. H o w e l l : Y e s , c e r t i f i e d  b y  t h e  N e w a r k  

C i t y  N a t i o n a l B a n k .

W i t n e s s : Y e s .

B y  M r. H o w e l l : 1 0

Q. D o  y o u  h a v e  a n y  k n o w l e d g e  o f t h e t i m e  o r 

p l a c e o r c i r c u m s t a n c e s u n d e r w h i c h  M r. K e t c h a m  

p a i d t h o s e n o t e s — t o o k  t h e m  u p  o u t o f t h e b a n k ?

A . N o , I h a v e  n o k n o w l e d g e  o f t h a t,

R e d i r e c t - e x a m i n a t i o n  b y  M r. R i k e r :

Q. N o w , a s I h a v e u n d e r s t o o d  y o u r  t e s t i m o n y , 

t h e a m o u n t o f y o u r  i n d e b t e d n e s s , s t o c k  w a s  t o  b e 

i s s u e d t o  t h e a m o u n t o f t h e s e n o t e s — y o u r  i n d e b t e d -  2 0 

n e s s t o M r. W i l l i a m  S. K e t c h a m — a n d  t h e b a l a n c e  

o f t h e l u m b e r w a s t o  g o t o  y o u r  c r e d i t, i s t h a t a s 

I  u n d e r s t a n d   i t ?   A . N o ,  i t  w a s  t o  p a y   t h e 

c r e d i t o r s .

Q. I t  w a s t o g o t o  t h e  c r e d i t o r s ?   A . Y e s , s i r.

Q. * T h e b a l a n c e ?   A . Y e s , s i r .

Q. A f t e r  p a y i n g  t h e s e n o t e s ?   A ; A f t e r  p a y i n g  

w h a t e v e r w a s d u e M r. K e t c h a m , t h e b a l a n c e  w a s 

t o g o t o  t h e c r e d i t o r s . ■

Q. A n d  w h a t w a s d u e M r. K e t c h a m  w a s r e p r e -

s e n t e d b y  t h o s e n o t e s ?  A . Y e s , s i r.

Q. B y  t h e n o t e s y o u  h a v e b e e n s p e a k i n g  o f ?   A *

Y e s, s i r.

Q. S o m e d u e a n d  s o m e n o t d u e ?  A . S o m e d u e 

a n d s o m e n o t d u e.

B y  t h e C o u r t :

Q. A r e  t h e r e  a n y  o t h e r c e r t i f i c a t i o n s t h a n  t h e 4 0  
t w o t h a t y o u  h a v e m e n t i o n e d ?  A . I g u e s s t h e y  a r e  

a ll c e r t i f i e d  p e r h a p s .

Q. Y o u  s a y  t h e y  a r e  a l l c e r t i f i e d ?   A . I  w i l l l o o k



a n d  see. H e r e  is  o n e  t h a t  is n ’t , a n d  h e r e  is  another 
t h a t  i s n ’t  ( in d ic a t in g ) .

B y  M r. H o w e l l :

Q . T h e y  a r e  a l l  c e r t if ie d  b y  th e  o ld  C i t y  B an k, 
a r e  t h e y  n o t ?  A .  Y e s ,  s ir .

Q . D id  y o u  h a v e  a n  a c c o u n t  a t  t h a t  b a n k ?  A . 
Y e s ,  s ir .

T h e  C o u r t : I  u n d e r s to o d  th e  w itn e s s  to 

s a y  t h a t  tw o  a r e  n o t  c e r t if ie d .

W it n e s s :  F o u r  a r e  n o t , b u t  th e y  w ere 
p a id .

B y  th e  C o u r t :

Q . F o u r  a r e  n o t  c e r t if ie d ?  A .  F o u r .

B y  M r. H o w e l l :

Q . D id  y o u  h a v e  a n  a c c o u n t  in  th e  C i t y  B a n k ?  
A .  Y e s ,  s ir .

Q . W e r e  th e se , th e n , c e r t if ie d  a g a in s t  y o u r 
a c c o u n t ?  A .  N o .

Q . A g a i n s t  w h o s e  a c c o u n t ?  A .  W il l ia m  S. 
K e t c h a m ’s

T h e  C o u r t :  I  d o  n o t  k n o w  t h a t  I  am 

e n o u g h  o f  a  f in a n c ie r  to  u n d e r s ta n d  th is . I 

k n o w  w h a t  i t  i s  to  c e r t i f y  a  c h e c k . Y o u  

c e r t i f y  a  n o te  b y  s e t t in g  a p a r t  m o n e y  in  the 

a c c o u n t  to  m e e t i t  w h e n  i t  co m e s d u e , is  th a t  
th e  id e a ?

M r. H o w e l l : N o , t h a t  is  n o t  q u ite  th e  

id e a .

T h e  C o u r t :  W h a t  d o e s  i t  m e a n ?

M r. H o w e l l : T h e  n o te s  a r e  n o t  ce rtifie d  

u n t i l  th e  d a y  w h e n  th e y  co m e  d u e , on  th e  d u e  

d a y ;  t h e y  a r e  p r e s e n te d  th e n  b y  th e  b a n k  

w h ic h  h o ld s  th e m  to  th e  b a n k  a t  w h ic h  th e y  

a r e  m a tie  p a y a b le ,  o n  th e  d u e  d a y ,  a n d  i f  th e  

m o n e y  i s  t h e r e  to  m e e t th e  n o te — i f  th e



m o n e y  h a s  b e e n  p r o v id e d  to  m e e t  th e  n o te  

th e  p a y in g  b a n k  m a r k s  th e  n o te  c e r t if ie d . 

T h a t  is  a  v e r y  c o m m o n  p r a c t ic e  a m o n g  

b a n k s .
T h e  C o u r t :  T h e s e  n o te s  w e r e  m a d e  p a y -

a b le  w h e r e , in  th e  N o r t h  W a r d  B a n k ?

M r. B r a d n e r : N o , th e  C i t y  B a n k .

W i t n e s s : N o , s i r ; t h e y  a r e  n o t  m a d e  p a y -

a b le  a t  a n y  b a n k .
M r. B r a d n e r :  A r e n ’t  t h e y ?  I  d id  n o t  

n o t ic e  t h a t .  I  k n o w  h e  k e p t  a n  a c c o u n t  in  

th e  C i t y  B a n k .  ( E x a m in e s  n o te s .)  W e l l ,  

h e  w a s  a  D ir e c t o r  o f  th e  C i t y  B a n k .

B y  th e  C o u r t :

Q. W h ic h  w a s  th e  p a y in g  b a n k , i f  y o u  k n o w ?

A. T h e  N e w a r k  C i t y  N a t io n a l  B a n k  p a id  th e m .

B y  M r. B i k e r :

Q. T h a t  w a s  M r. K e t c h a m ’ s  B a n k ,  w a s  i t ?  A .

T h a t  w a s  M r. K e t c h a m ’s b a n k .

G E O R G E  W . K E T C H A M ,  s w o r n  in  b e h a lf  o f  

d e fe n d a n t  :

D ir e c t-e x a m in a tio n  b y  M r. B ik e r  :

Q. M r. K e t c h a m , y o u  a r e  th e  so n  o f  W i l l ia m  S . 

K e tc h a m ?  A .  Y e s ,  s ir .
Q. A n d  y o u  are the Administrator of his estate. 

A . Y e s ,  sir.
Q. W h e n  d id  y o u r  f a t h e r  d ie ?  A .  I n  S e p te m -

ber, 189 6.
Q . A n d  a s  A d m in is t r a t o r  o f  th e  e s ta t e  d id  y o u  

com e in to  p o s s e s s io n  o f  h is  e f fe c t s ?  A .  Y e s .  s ir .

Q. P a p e r s ?  A .  Y e s ,  s ir .
Q. I  sh o w  y o u  tw e lv e  n o te s , w h ic h  a r e  m a r k e d  

E x h ib it  D l ,  a n d  a s k  y o u  w h e t h e r  a m o n g  h is  a s -

se ts  y o u  fo u n d  th o s e  p a p e r s  (s h o w n  t o  w i t n e s s ) ?



A . Y e s ,  s i r ;  1  b u n te d  i n  h is  d e s k  a n d  so u g h t out 

a l l  h is  p a p e r s  w h e n  I  b e c a m e  A d m in is t r a t o r ,  and 

fo u n d  a l l  th e s e  in  o n e  l i t t l e  p la c e  in  h is  d e sk .’

Q . B y  “ a l l  th e s e ”  y o u  m e a n  th e  n o te s ?  A . Y es 
s i r .

Q . I n  th e  b u n d le , D l ?  A .  Y e s ,  s i r ;  I  found 
th e s e  a n d  to o k  th e m  to  M r. B r a d n e r .

C r o s s - e x a m i n a t i o n  w a i v e d .

D e fe n d a n t  re s ts .

F K A N K  D . H O L L O W A Y ,  r e c a lle d  in  b e h a lf of 
p la in t i f f  in  r e b u t t a l :

D ir e c t - e x a m in a t io n  b y  M r. H o w e ll :

Q . M r. H o llo w a y ,  d id  y o u  e v e r  a t t e n d  a n y  meet- 

20  of  th e  c o r p o r a tio n , th e  C l in t o n  H i l l  L u m b e r  & 

M a n u fa c t u r in g  C o m p a n y , a f t e r  F e b r u a r y  6, 1893? 
A .  I  d o n ’ t  t h in k  I  d id .

Objected to as not rebuttal.
M r. H o w e l l : I  p r o p o s e  t o  s h o w  b y  M r. 

H o l lo w a y  th e  d is p o s it io n  t h a t  w a s  m a d e  of 
th e s e  n o te s .

T h e  C o u r t : T h is  i s  a n  in t r o d u c t o r y  ques-
tio n , th e n  ?

M r. H o w e l l : O h , y e s , c e r t a in ly .

T h e  C o u r t :  I n  t h a t  v ie w , y o u  m a y  a sk  it. 
( Q u e s t io n  a n d  a n s w e r  r e a d .)

Q . Y o u  w e r e  p r e s e n t  a t  th e  m e e t in g  o f  th e  D i-

r e c t o r s  o f  t h is  c o m p a n y  on  F e b r u a r y  6 th , a t  w h ich  

th e  D ir e c t o r s  m a d e  a  c a l l  u p o n  th e  s to c k h o ld e r s  

fo r  f o r t y  p e r  c e n t, o f  th e  a m o u n t o f  t h e ir  su b s c r ip -
t io n ?  A .  Y e s ,  s ir .

M r. B i k e r : I s  t h a t  o ffe r e d  f o r  th e  p u r -

p o se  o f  s h o w in g  t h a t  th e re  w a s  a  c a l l?
M r. H o w e l l : Y e s .

40
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O b je c te d  to  a s  c o n t r a d ic t o r y  o f  p la i n t i f f ’ s 

o w n  e v id e n c e .

Q. D o  y o u  r e m e m b e r  s u c h  a  r e s o lu t io n  a s  t h a t ?

A . I  do.
Q. W a s  a n y t h in g  d o n e  a t  t h a t  t im e  in  th e  w a y  

o f p a y in g  u p  t h a t  c a l l ,  so  f a r  a s  y o u  r e m e m b e r ?

T h e  C o u r t : Y o u  m e a n  a t  t h a t  m e e t in g ?  1Q 

M r. H o w e l l : A t  t h a t  m e e tin g .

A . N o t  a t  t h a t  m e e tin g .
Q. W e l l ,  y o u r  c o n n e c t io n  w it h  th e  c o r p o r a t io n  

ceased on  t h a t  d a y , d id  i t  n o t?  A .  Y e s ,  s ir .

. Q. D o  y o u  k n o w  w h e th e r  th e r e  w a s  a n y  a g r e e -

m en t m a d e  o n  t h a t  d a y  b e tw e e n  W i l l i a m  S . 

K e tc h a m , a n d  W i l l ia m  S . K e t c h a m , J r . ,  a n d  th e  

o th er D ir e c t o r s  w h o  w e r e  p r e s e n t  a s  to  th e  m a n n e r  

in w h ic h  t h a t  f o r t y  p e r  ce n t, c a l l  s h o u ld  b e  p a id  u p ?  20

M r. B r a d n e r :  W e  d o  n o t  o b je c t  to  h is  

s a y in g  w h e th e r  h e  k n o w s  o r  n o t , b u t  w e  o b -

je c t  to  a n y  e v id e n c e  a s  t o  a n y  p r o c e e d in g  

b e tw e e n  W i l l ia m  S . K e t c h a m  a n d  W i l l ia m  

S . K e t c h a m , J r .
M r. H o w e l l :  A n d , I  s a y , “ a n d  th e  o th e r s  

a t  th e  m e e t in g .”

( Q u e s t io n  r e a d .)
T h e  C o u r t :  D o  y o u  o b je c t  t o  i t ?  30

M r. B r a d n e r :  I  d o  n o t  o b je c t  t o  h is  s a y -

in g  w h e th e r  h e  k n o w s  o r  n o t , b u t  w h e n  h e  

d o e s k n o w  I  w i l l  o b je c t.

B y  th e  C o u r t :

Q. D o  y o u  k n o w — s a y  e ith e r  y e s  o r  n o — w h e th e r  

th e re  w a s  a n y —  A .  A n y  a r r a n g e m e n t  b e tw e e n

th e  D ir e c t o r s ?
40

B y  M r. H o w e ll :

Q. Y e s ,  a s  to  th e  m a n n e r  in  w h ic h  t h is  fo r t y  

p er  cen t, c a l l  s h o u ld  b e  p a id  u p .



46

M r. B r a d n e r :  A t  t h a t  m e e t in g ?

M r. H o w e l l :  A t  t h a t  m e e tin g .

( F o r m e r  q u e s t io n  r e a d .)

A .  N o t  a t  t h a t  d a y .

T h e  C o u r t :  T h a t  w o u ld  r e f e r  t o  F e b ru a ry  
6 th .

Q . W e r e  y o u  p r e s e n t  a t  a n y  t im e  w h e n  any 

a g r e e m e n t  w a s  m a d e  b y  a n y b o d y  w it h  re feren ce  

to  th e  m a n n e r  in  w h ic h  t h a t  f o r t y  p e r  cen t, call 

s h o u ld  b e  p a id  u p ?  A .  I  w a s  n e v e r  p r e s e n t  when 
a n y  a g r e e m e n t  w a s  m a d e .

Q . D id  y o u  e v e r  se e  in  th e  o ffic e  o f  th e  com -

p a n y  a n y  e v id e n c e  o f  th e  m a n n e r  in  w h ic h  th is 

f o r t y  p e r  c e n t, c a l l  w a s  p a id  u p ?  A .  I  d id .

Q . W h e n  w a s  t h a t ?  A .  I  t h in k  i t  w a s  th e  day 

0 t h a t  th e  s to c k h o ld e r s  h a d  to  m a k e  t h e ir  fo r ty  per 

ce n t, p a y m e n t ;  I  d o n ’t  r e m e m b e r  h o w  so o n  a fte r  
F e b r u a r y  6 th .

T h e  C o u r t :  H o w  lo n g  a f t e r  F e b r u a r y  6th 
d id  h e  s a y ?

W it n e s s :  I t  w a s  th e  d a y  t h a t  th e — th e 

m in u te s  w i l l  s h o w  w h a t  d a y  th e  c a l l  w a s 

m a d e  fo r  t h e  s to c k h o ld e r s  to  p a y  t h e ir  sub- 
s c r ip t io n s .

B y  th e  C o u r t :

Q . I l o u  t h in k  i t  w a s  a t  th e  t im e  o f  th e  m a tu r ity  

o f  th e  c a l l  w h ic h  th e  m in u te s  s t a te ?  A .  Y e s , s ir .

M r. H o w e l l :  1  m a y  s a y  t h a t  th e  m in u te s  

in  e v id e n c e  s h o w  t h a t  th e  c a l l  w a s  to  be 

p a id  on  F e b r u a r y  7 th , o n  th e  d a y  a f t e r  th e 
c a l l  w a s  m a d e .

40  H ik e r :  W e l l ,  n o w , I  d o  n o t  u n d e r-

s ta n d  t h a t  y o u  c la im  t h a t  th e r e  w a s  a n y  

le g a l  c a l l  o n  th e  s to c k h o ld e r s . A  r e so lu tio n  

o f  t h a t  k in d  w a s  n o t  a  c a l l .



47

M r. H o w e l l :  W e l l ,  I  u n d e r s ta n d  t h a t  

th e r e  w a s  s u c h  a  r e s o lu t io n  p a ss e d .

M r. R i k e r :  O f  c o u rs e , i t  w a s  n o t  a  c a l l  

u n d e r  o u r  s ta tu te .  T h e  w o r d  “ c a l l ”  i s  in -

a p p r o p r ia te .
M r. H o w e l l : W e l l ,  h e r e  is  th e  r e s o lu t io n . 

B y  M r. H o w e l l :

Q. N o w , y o u  s a y  y o u  w e r e  p r e s e n t. W h e r e  w a s  

th is? A . A t  th e  o ffic e  o f  th e  C l in t o n  H i l l  L u m b e r  

C o m p an y.
Q. W h e r e ?  A .  J e l l i f f  A v e n u e  a n d  R o s e  S t r e e t .

Q. W h o  w e r e  p r e s e n t  in  th e  o ffice  o f  th e  c o m p a n y  

on th is  o c c a s io n  t h a t  y o u  s p e a k  o f  b e s id e s  y o u r s e l f?  

A . W il l ia m  S . K e t c h a m , J r .,  E d w a r d  E .  C a m p fie ld  

and G e o r g e  F .  P ie r s o n .
Q. A n d  y o u  s a w  t h e r e  th e  m a n n e r  in  w h ic h  th is  

fo r ty  p e r  ce n t, w a s  p a id  u p ?

O b je c te d  to .
T h e  C o u r t  ( a f t e r  d is c u s s io n )  : I  d o  n o t  

s a y  t h e  q u e s tio n  is  n o t  p r o p e r ;  I  a m  a f r a id  

th e  a n s w e r  w i l l  n o t  be. I f  th e  w it n e s s  c a n  

a n s w e r  th e  q u e s t io n  w it h o u t  b r e a k in g  th e  

r u le  a g a in s t  e v id e n c e  a s  t o  th e  c o n te n ts  o f  a  

w r i t t e n  in s tr u m e n t , h e  m a y  a n s w e r  it . I f  he 

ansA vers i t  in  a n y  o th e r  w a y ,  I  s h a l l  s t r ik e  

o u t  b o th  q u e s tio n  a n d  a n s w e r .

Q. W e l l ,  y o u  c a n  a n s w e r  t h a t  q u e s t io n  w it h o u t  

g iv in g  th e  c o n te n ts  o f  a n y  d o c u m e n t, c a n  y o u  n o t?  

A . O n ly  su c h  d o c u m e n ts  a s  h a v e  b e e n  e x h ib ite d  h e r e  

in  th is  t r ia l .

M r. H o w e l l : H e  c a n  a n s w e r  t h a t  q u e s tio n , 

h e  s a y s , i f  th e  C o u r t  p le a s e , b y  g iv in g  th e  

c o n te n ts  o f  s u c h  d o c u m e n ts  a s  a r e  in  e v i-

d e n c e  h e r e  in  t h is  C o u r t  n o w , in  t h is  ca se .

T h e  C o u r t :  W e l l ,  th e n , you a r e  substan-
tially asking th e  Avitness fo r  his construction
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o f  so m e  d o c u m e n ts  t h a t  a r e  a lr e a d y  in  evi-
d en ce .

M r. H o w e l l : L e t  m e  c h a n g e  th e  fo rm  o f the 
q u e s t io n  a lto g e th e r .

Q. O n  th e  o c c a s io n  t h a t  y o u  r e fe r  to , d id  y o u  see 
a n y  o f  th e s e  n o te s  in  q u e s t io n ?  A .  I  d id .

Q . H o w  m a n y  o f  th e m ?  A .  I  w o u ld n 't  lik e  to 
10  s a y .

Q . .W ell,, to  w h a t  a m o u n t?  A .  T o  c o v e r  th e  forty  

p e r  ce n t, a s s e s s m e n t o f  W i l l ia m  S . K e tc h a m , S r .—

M r. R i k e r : W e l l ,  n o w , h e  i s  t e s t i f y in g  a s to 
th e  c o n te n ts .

M r. H o w e l l :  T h e  q u e s t io n  is , “ W h a t 

a m o u n t  o f  th e s e  n o te s  d id  y o u  s e e ? "

B y  th e  C o u r t :

Q . S t a t e  i t  in  f ig u r e s , i f  y o u  c a n , a s  n e a r ly  a s  you 

c a n  re m e m b e r. A .  I  d id n ’t  s c r u t in iz e  th e  n o tes so 

c a r e f u l ly  a s  a l l  t h a t ; I  w a s  to ld  t h a t  i t  co v e re d  the 
f o r t y  p e r  c e n t.

O b je c te d  to .

T h e  C o u r t :  N o .

M r. R i k e r :  N o , o n ly  w h a t  y o u  sa w . 

W it n e s s :  I  s a w  so m e  o f  th o s e  n o te s .

30 B y  M r. H o w e l l :

Q . N o t  a l l  o f  th e m  ? A .  N o t  a l l  o f  th em .

Q. I n  w h o s e  p o s s e s s io n  w e r e  t h e y ?  A. T h e y  were 
in  th e  p o s s e s s io n  o f  th e  T r e a s u r e r  o f  th e  C lin to n  
H i l l  L u m b e r  C o m p a n y .

Q . D o  y o u  k n o w  w h e r e  th e  r e s t  o f  th e  n o te s  w ere 
a t  t h a t  t im e ?  A .  I  d o  n o t.

Q . A n d  y o u  a r e  u n a b le  t o  s t a t e  a b o u t  th e  a m o u n t 
o f  th o s e  n o te s ?  A .  I  a m  n o t  a b le .

40 Q . C a n  y o u  s t a te  a p p r o x im a t e ly  th e  a m o u n t?  A .
I  d id n ’ t  f ig u r e  th e m  u p .
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B y  th e  C o u r t :

Q. C a n  y o u  s t a t e  n o w  h o w  m a n y  y o u  s a w  o r  a b o u t  

how m a n y  y o u  s a w ?  A .  I  w a s  t o ld —

Q. N o , n o t  w h a t  y o u  w e r e  to ld , b u t  i f  y o u  s a w  th e  

notes, h a v e  y o u  a n y  r e c o lle c t io n  a s  t o  th e  n u m b e r  o r 

ab o ut th e  n u m b e r  o f  n o te s  t h a t  y o u  s a w ?  A .  I  

h a ven ’t  a n y  r e c o lle c t io n  o f  th e  n u m b e r  o r  th e  

a m o u n t t h a t  I  sa w .

Cross-examination waived.

W I L L I A M  S . K E T C H A M ,  J r ., r e c a lle d  in  b e h a lf  

of p la in t i f f ,  in  r e b u t t a l :

D ir e c t-e x a m in a tio n  b y  M r. H o w e l l :

Q. M r. K e t c h  a m , w a s  th e r e  a n y  m e tin g  o f  th e  

s to c k h o ld e r s  o r  D ir e c t o r s  o f  th e  C l in t o n  H i l l  L u m -

ber & M a n u fa c t u r in g  C o m p a n y  a f t e r  F e b r u a r y  6, 

18 9 3? A . N o , s i r ;  I  th in k  t h a t  w a s  th e  la s t  tim e .

Q. D o  y o u  k n o w  a n y th in g  a b o u t  th e  p a y m e n t  o f  

th is  f o r t v  p e r  ce n t, a s s e s s m e n t?  A .  T h e r e  n e v e r  

w a s  a n y  p a y m e n t  o f  it.

Cross-examination waived.

P la i n t i f f  re s ts .

Defendant rests.

D e fe n d a n t ’s  c o u n s e l a s k e d  th e  C o u r t  to  d i -

r e c t  a  v e r d ic t  in  fa v o r  o f  d e fe n d a n t  o n  t h e  

g r o u n d  t h a t  i t  a p p e a r s  fr o m  th e  e v id e n c e  

t h a t  p a y m e n t  h a s  b ee n  m a d e  f o r  th e  s to c k  in  

q u e s tio n .
T h e  C o u r t  ( a f t e r  a r g u m e n t )  : N o w , I  w a n t

to put this case in such a shape that it will
n o t  c o m e  b a c k . I f  th e  f a c t s  a d d u c e d  b y  th e

d e fe n d a n t , w h ic h  th e y  s a y  a m o u n t  to  p a v -

1 m e n t a r e  s u b s t a n t ia l ly  u n c o n tr a d ic te d ,
i ’
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th e n  th e r e  is  n o th in g  to  g o  to  th e  ju r y ,  and 

I  c a n  d ir e c t  e it h e r  a  v e r d ic t  fo r  th e  p la in -

t i f f  o r  a  v e r d ic t  f o r  th e  d e fe n d a n t, accord -

in g  a s  I  th in k  th e  d e fe n s e  is  m a d e  o u t  and 

a c c o r d in g  to  m y  o p in io n  a s  to  th e  bin din g 

c h a r a c t e r  o f  th e  d e c r e e  o f  th e  C o u r t  of 

C h a n c e r y . I f  th e r e  is  a n y  m a t e r ia l  ques-

t io n  o f  f a c t  w h ic h  th e  j u r y  o u g h t  to  pass 

o n , w h y , th e n , i f  I  s h o u ld  d ir e c t  a  verd ict 

f o r  th e  p la in t i f f  i t  m ig h t  b e  s e t  a s id e  be-

c a u s e  I  in v a d e d  th e  p r o v in c e  o f  th e  ju ry . 

I t  d o e s  n o t  o c c u r  to  m e t h a t  th e r e  is  any 

d is p u te d  q u e s tio n  o f  f a c t  t h a t  i s  m a teria l. 

W h a t  d o  th e  c o u n s e l on  th e  o th e r  s id e  th in k?

M r. H i k e r : W e  t h in k  th e r e  is  n o  m a te ria l 

f a c t  t h a t  is  d is p u te d , a n d  w e  a g r e e  w ith  M r. 

H o w e ll  t h a t  i t  is  w it h in  th e  p r o v in c e  o f the 

C o u r t  t o  d ir e c t  a  v e r d ic t  o n e  w a y  o r  the 
o th e r  in  t h is  ca se .

M r. H o w e l l :  I  t h in k  i t  w o u ld  be very  

m u c h  m o r e  s a t i s f a c t o r y  to  h a v e  a  v e rd ic t  

d ir e c te d  o n e  w a y  o r  th e  o th e r , so  t h a t  the 

q u e s t io n  c a n  b e  p a s s e d  u p o n  b y  th e  C o u rt  
o f  E r r o r s  a n d  A p p e a ls .

A f t e r  f u r t h e r  d is c u s s io n  th e  C o u r t  s a id :

A d a m S; J . :

G e n t le m e n  o f  th e  J u r y :  I n  th e  o p in io n  of 

th e  C o u r t ,  p a y m e n t  h a s  b e e n  e s ta b lis h e d . T here 

se e m s to  b e  n o  q u e s t io n  t o  g o  to  y o u . T h e  C o u rt  

w i l l ,  th e r e fo r e , d ir e c t  a  v e r d ic t  f o r  th e  d e fe n d a n t, 

w h ic h  w i l l  c a r r y  th e  c a s e  u p  u n d e r  c o n d itio n s  th a t 

w i l l  e n a b le  th e  C o u r t  a b o v e  to  p a s s  c o n c lu s iv e ly  

u p o n  th e  c o n tr o v e r s y  a n d  te r m in a t e  i t  fo re v e r .

A  v e r d ic t  w a s  a c c o r d in g ly  r e n d e r e d  fo r  th e  de-
fe n d a n t.

M r . H o w e l l :  N o w , i f  th e  C o u r t  p le a s e , I  p r a y
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an e x c e p tio n  t o  th e  r u l in g  o f  th e  C o u r t  o n  th e  m o -

tion to  in s t r u c t  th e  j u r y  t o  f in d  fo r  th e  d e fe n d a n t. 

I th in k  t h a t  c o v e r s  th e  g ro u n d .

E x c e p t io n  a l lo w e d ;  le t  i t  b e  s e a le d , a n d  i t  is  

sealed a c c o r d in g ly .
(Signed) F R E D E R I C  A D A M S ,  [Se a l .]

C ir c u i t  C o u r t  J u d g e .

A ssign m en t of E rro rs.

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  

A P P E A L S .

T h o m a s  N. M c C a r t e r , J r .,
R e c e iv e r ,

VS. V

G e o r g e  W . K e t c h a m ,
Administrator.

A n d  n o w  a t  t h is  N o v e m b e r  T e r m , N in e te e n  H u n -

d red  a n d  S ix ,  o f  t h is  c o u r t , c o m e s  t h e  p la in t if f -  

in -erro r a n d  a s s ig n s  th e  fo l lo w in g  c a u s e s  f o r  th e  

r e v e r s a l  o f  th e  ju d g m e n t  b r o u g h t  to  th is  c o u r t  b y  

the w r i t  o f  e r r o r  h e r e i n :

1. B e c a u s e  th e  t r i a l  c o u r t  d ir e c t e d  a  v e r d ic t  fo r  

th e d e fe n d a n t  o n  th e  g r o u n d  t h a t  t h e r e  w a s  n o  e v i-

d en ce to  g o  to  th e  J u r y ,  w h e r e a s , th e r e  w e r e  d is -

p u te d  fa c t s  w h ic h  th e  j u r y  s h o u ld  h a v e  c o n s id e re d .

2. B e c a u s e  th e  d e fe n d a n t  a d d u c e d  n o  e v id e n c e  

b y  w a y  o f  d e fe n c e  w h ic h  c o u ld  c o u n t e r v a il  th e  e v i-

d en ce  a d d u c e d  o n  th e  p a r t  o f  th e  p la in t i f f .

3. B e c a u s e  th e  t r i a l  c o u r t  s h o u ld  h a v e  e ith e r  

d ir e c te d  a  v e r d ic t  fo r  th e  p la in t i f f  o r  h a v e  se n t th e  

w h o le  c a se  to  th e  j u r y  fo r  i t s  c o n s id e r a tio n .
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Wherefore, because of these errors the plaintiff- 
in-error submits that the said judgment should be 
m all things set aside and for nothing holden, with 
costs.

C O U L T ,  H O W E L L  &  S M I T H , 

Attorneys for Plaintiff-in-Error.
Common joinder filed.

10

P L A IN T IF F ’S E X H IB IT S.
P I. ( P a g e  1 8 .)

C e r t i f ic a t e  o f  in c o r p o r a t io n  o f  T h e  C lin to n  H ill 
L u m b e r  &  M fg . C o ., d a te d  J a n . 2 1 , 18 9 3.

P2. ( P a g e  1 9 .)

20 N e w a r k , N . J . ,  J a n u a r y  23, 1893.

T h e  f ir s t  m e e t in g  o f  th e  s to c k h o ld e r s  o f  th e  C lin -

to n  H i l l  L u m b e r  &  M a n u fa c t u r in g  C o . w a s  h e ld  in 

th e  o ffice  o f  M r. S . J . M c D o n a ld  ( P r u d e n t ia l  B ld g .)  
a t  2.30 P . M .

P r e s e n t ,  W m . S . K e t c h a m , E d w a r d  E . C a m p fie ld , 

F r a n k  D . H o l lo w a y  a n d  W i l l ia m  S . K e tc h a m , Jr.

M e e t in g  c a l le d  to  o r d e r  a n d  M r. C a m p fie ld  elected  
te m p o r a r y  c h a ir m a n .

30 W m . S . K e t c h a m , J r ,,  te m p o r a r y  S e c y .

M o v e d  a n d  c a r r ie d  t h a t  c e r t i f ic a t e  o f  o r g a n iz a -

t io n  a n d  w a iv e r  o f  n o t ic e  o f  m e e t in g  b e  filed .

A  l i s t  o f  b y  la w s  w a s  r e a d  a n d  o n  m o tio n  a d o p ted  
a n d  a p p r o v e d .

M o v e d  a n d  c a r r ie d  t h a t  th e  S e c ’y  c a s t  a  b a llo t  fo r 

th e  o r ig in a l  in c o r p o r a to r s  fo r  d ir e c to r s .

B a l lo t  c a s t  a n d  n a m e d  th e  f o l lo w i n g :

W i l l ia m  S . K e t c h a m  

40  E . E .  C a m p fie ld

F .  D . H o l lo w a y

G . W . K e t c h a m

W . S . K e tc h a m , J r .

w h o  w e r e  d e c la r e d  a n d  e le c te d  a s  d ir e c to r s .
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S a m e  p la c e  a s  a b o v e . J a n u a r y  23-93.

D ir e c to r s  M e e tin g .
A  m e e t in g  o f  th e  d ir e c to r s  w a s  c a l le d  a t  w h ic h  

M r. W m . S . K e t c h a m , w a s  e le c te d  P r e s .

M r. E . E . C a m p fle ld  w a s  e le c te d  V .  P r e s .

M r. F .  D . H o l lo w a y  w a s  e le c te d  S e c y .

M r. W . S . K e tc h a m , J r . ,  w a s  e le c te d  T r e a s .

T h e  o a th  o f  o ffice  a s  S e c y , w a s  ta k e n  b y  F .  D . 10

H o llo w a y . .
T h e  T r e a s u r e r  w a s  in s tr u c t e d  to  g iv e  b o n d s  in

$5,000.00.
T r e a s u r e r  a u th o r iz e d  t o  p r o c u r e  n e c e s s a r y  s t a -

tio n e ry , e tc .
T h e  f ix in g  o f  p r in c ip a l  o ffice  o f  th e  C o . w a s  la id  

on ta b le  f o r  th e  p r e s e n t.
A  b i l l  o f  s a le  w a s  m a d e  b y  M r. F .  D . H o l lo w a y  to  

the c o m p a n y — s a id  b i l l  o f  s a le  r e p r e s e n t in g  w h a t  >20 

M r. H o l lo w a y  o w e d  M r. W m . S . K e t c h a m , a n d  t o  be 

issu ed  in  s t o c k  b y  th e  C o m p a n y  to  M r  W m . S . 

K e tc h a m .

P 3 . ( P a g e  20 .)

N e w a r k ,  N . J .,  F e b . 6 th , 18 9 3.

S p e c ia l  m e e t in g  o f  th e  s to c k h o ld e r s  o f  th e  C l i n -

to n  H i l l  L u m b e r  &  M a n u fa c t u r in g  C o . c a l le d  t o  b e  

held  a t  9 o ’c lo c k  in  th e  fo r e n o o n  on  M o n d a y  F e b . ' 

6th, 18 9 3 , w a s  c a l le d  to  o r d e r  b y  th e  P r e s id e n t  a t

9.05 A .  M .
O n  m o tio n  o f  WTm.< S . K e t c h a m , J r . ,  th e  m e e tin g  

w a s  a d jo u r n e d  u n t i l  2 o ’ c lo c k  T u e s d a y  F e b . 7 th ,

1893.
F .  D . H o l lo w a y ,

S e c r e ta r y .

N e w a r k ,  N . J .,  F e b . 6 th , 18 9 3.

S p e c ia l  m e e t in g  o f  th e  d ir e c t o r s  o f  th e  C lin t o n  

H il l  L u m b e r  & Manufacturing C o . c a l le d  to  b e  h e
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f  , ° ™ e e  o t  th e  C o m p a n y , w a s  p r o m p t ly  called 
t o  o r d e r  b y  th e  P r e s id e n t .  A l l  o f  t h e  d ir e c to rs  be- 

m g  p r e s e n t  f f lc e p t  G e o . W . K e tc h a m . O n  motion 

o f  W in . S . K e tc h a m , J r . ,  th e  B o a r d  o f  D irecto rs 

w e r e  a u th o r iz e d  t o  c a l l  u p o n  th e  s to c k h o ld e r s  for 

0 p e r  c e n t, o f  th e  a m o u n t  s u b s c r ib e d  t o  th e  stock 

o f  th e  c o m p a n y , to  b e  p a id  in to  th e  t r e a s u r y  on or

b e fo r e  T u e s d a y , F e b . 7 th  a n d  c e r t i f ic a t e s  b e  issued 
th e r e fo r .

T h e  r e s ig n a t io n  o f  F .  D . H o l lo w a y  a s  S e cre ta ry  

a n d  d ir e c t o r  o f  th e  c o m p a n y  w a s  r e a d  a n d  accepted

o a t e  e f f e c t  a s  so o n  a s  h is  s u c c e s s o r  w a s  elected 
a n d  q u a lif ie d  in  h is  p la c e .

O n  m o tio n  W . S . K e tc h a m , J r .,  a n d  E d . E . Camp- 

fie ld  w e r e  su b p o en ae d  to  t a k e  a  t e m p o r a r y  ch arge 

o f  th e  a f f a ir s  o f  th e  c o m p a n y  u n t i l  th e  n e x t  m eetin g  
j to f  th e  b o a r d  o f  d ir e c to r s .

O n  m o tio n  E d . E . C a m p fie ld , W . S . K e tc h a m , Jr., 

w a s  e le c te d  S e c r e t a r y  o f  th e  B o a r d  in  p la c e  o f  F . D. 
H o llo w a y  r e s ig n e d .

O n  m o tio n  o f  W . S . K e tc h a m , J r . ,  th e  B o a r d  ad- 
jo u r n e d  u n t i l  T u e s d a y  F e b . 7 th , 18 9 3.

F .  D . H o llo w a y , 

S e c re ta r y .

P4. (Page 21.)
• S h a r e s  $100.00 e a c h

N e w a r k , N . J .,  F e b y . 6, 1893.

T h is  i s  to  c e r t i f y  t h a t  W m . S . K e tc h a m , S r ., is 

e n t i t le d  to  f o r t y  s h a r e s  o f  s t o c k  in  t h e  C lin to n  H ill  
L u m b e r  &  M fg . C o . C a p i t a l  $75,000.

B y  o r d e r  o f  D ir e c t o r s

W m . S . K e tc h a m , J r .

Tr6fts.
W m . S . K e t c h a m , P r e s .

A  l ik e  c e r t i f ic a t e  w a s  m a d e  to  

W . S . K e t c h a m  J r  f o r  40 s h a r e s  

T o  G e o  W  K e t c h a m  fo r  5 s h a r e s
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(P not m arked.) ( P a g e  2 4 .)

C h a n c e r y  F i le s  in  th e  c a s e  o f  C u m b e r la n d  L um * 

her C o m p a n y  vs. th e  C l in t o n  H i l l  L u m b e r  &  M a n u -

fa c tu r in g  C o .

1  B i l l  o f  C o m p la in t ,  f ile d  A p r i l  9, 18 9 5 , a l le g in g

in s o lv e n c y  a n d  p r a y in g  f o r  th e  a p p o in tm e n t  o f  

a  r e c e iv e r .

2 O rd e r  to  s h o w  c a u s e  w h y  a  r e c e iv e r  s h o u ld  n o t

b e  a p p o in te d .

3 O rd e r  a p p o in t in g  r e c e iv e r , d a te d  M a y  1 3 , 18 9 5 .

4 T h e  R e c e iv e r ’s  o a th  a n d  b o n d .

5 A  p e t it io n  o f  a p p e a l  t o  th e  C o u r t  o f  C h a n c e r y ,

a p p e a lin g  fr o m  th e  d e te r m in a t io n  o f  th e  r e -

c e iv e r  in  a l lo w in g  th e  c la im  o f  S t r ie b y ,  S p r a g u e  

&  C o . a n d  a n o th e r  c la im  in  fa v o r  o f  C u m b e r-  20 

la n d  L u m b e r  C o ., th e  p e t it io n  b e in g  fi le d  b y  

W i l l ia m  S . K e t c h a m , "W illia m  S . K e t c h a m , J r .  

a n d  G e o r g e  W . K e t c h a m  on  J u l y  1 4 , 18 9 5.

6 A  s im i la r  p e t it io n , a n  a p p e a l b y  E d w a r d  E .

C a m p fie ld .

7 A  o r d e r  m a d e  b y  t h e  C o u r t  o f  C h a n c e r y ,  s u s t a in -

in g  th e  d e c is io n  o f  th e  receiver* a n d  d ir e c t in g  

t h a t  h is  d e te r m in a t io n  b e  a ffirm e d  a n d  t h a t  ^  

th e s e  t w o  c la im s  s h o u ld  s ta n d  a s  v a l id  c l a im s ; 

o r d e r  d a te d  O c to b e r  30, 18 9 5.

8 A n  o r d e r  t o  l im i t  c r e d ito r s , d a te d  A p r i l  1 1 ,  18 9 9.

9 A n  o r d e r  b a r r in g  c r e d ito r s , d a te d  M a y  2 3 ,1 8 9 9 .  •

10 R e c e iv e r ’s  p e t it io n , a s k in g  le a v e  t o  m a k e  a n  a s

s e s s m e n t a g a in s t  th e  s to c k h o ld e r s , f i le d  N o -

v e m b e r  9, 18 9 9 , o f  w h ic h  th e  fo l lo w in g  i s  a

c o p y . 40
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I N  C H A N C E R Y  O F  N E W  J E R S E Y .

Between
Th e  Cu mber l an d  L um ber  Co ., 

et als.,

Complainants,

10 and s

Th e  Cli n t o n  Hi l l  Lu mber  & 
M V g  Co .,

Defendant.

T o  th e  H o n o r a b le  A le x a n d e r  T . M c G il l ,  C h a n ce l-
lo r  o f  th e  S t a t e  o f  N e w  J e r s e y  :

20 T h e  p e t i t io n  o f  T h o m a s  N . M c C a r t e r ,  J u n io r , the 

R e c e iv e r  in  th e  a b o v e  e n t i t le d  c a u s e , r e s p e c t fu lly  
r e p r e s e n t s :

1* T h a t  h e  h a s  a c c e p te d  th e  a p p o in tm e n t  o f  R e -

c e iv e r  h e r e in  o f  T h e  C l in t o n  H i l l  L u m b e r  a n d  M a n u -

f a c t u r in g  C o m p a n y , a n d  h a s  q u a li f ie d  th e r e fo r  b y  

g iv in g  b o n d  a n d  t a k in g  t h e  o a th  o f  o ffice  p re sc rib e d  

b y  th e  o r d e r  o f  h is  a p p o in tm e n t  a n d  b y  th e  s ta tu te , 

a n d  t h a t  h e  h a s  ta k e n  u p o n  h im s e lf  th e  b u rd e n  o f 

30 th e  e x e c u t io n  o f  th e  t r u s t s  c o m m itte d  t o  h im .

2. T h a t  im m e d ia te ly  a f t e r  h is  a p p o in tm e n t  th e  

fo l lo w in g  c la im s  w e r e  p r e s e n te d  to  h im  a g a in s t  th e  

s a id  C o m p a n y . O n e  in  f a v o r  o f  S t r ie b y ,  S p r a g u e  

& C o m p a n y , a  p a r t n e r s h ip  c o m p o se d  o f  J o n a th a n  

F .  S t r ie b y ,  W i l l ia m  E .  S p r a g u e , G e o r g e  B u b b , N a -

t h a n ie l  B . B u b b  a n d  H e n r y  C . B u b b , fo r  th e  su m  o f 

T w o  th o u s a n d  s ix  h u n d r e d  a n d  fo r ty - th r e e  d o lla r s  

4Q a n d  tw e n ty - tw o  c e n ts  ($ 2 ,6 4 3 .2 2 ) o f  p r in c ip a l  be-

s id e s  in te r e s t ,  a n d  o n e  b y  th e  C u m b e r la n d  L u m b e r  

C o m p a n y , a  c o r p o r a tio n , fo r  th e  su m  o f  S e v e n  h u n -

d r e d  a n d  f i fte e n  d o l la r s  a n d  s e v e n ty -n in e  ce n ts



($ 7 15 .7 9 ) b e s id e s  in te r e s t ,  a n d  y o u r  p e t it io n e r  

p ra y s  le a v e  to  r e fe r  th e r e to  w h e n e v e r  i t  s h a l l  b e  

n e ce ssa ry  so  to  do  ; t h a t  y o u r  p e t i t io n e r  h a s  a c c e p te d  

the s a id  c la im s  a n d  p la c e d  th e  sa m e  o n  f i le  a n d  

th a t  h e  h a s  a d m it te d  th e m  a s  c la im s  a g a in s t  th e  

sa id  c o r p o r a tio n .

3. T h a t  W i l l ia m  S . K e t c h a m , W i l l i a m  S . K e tc h -  

ami, J u n io r ,  E d w a r d  E .  C a m p fie ld  a n d  G e o r g e  W . 10  

K e tc h a m , c la im in g  to  b e  s to c k h o ld e r s  o f  th e  d e fe n d -

a n t c o r p o r a tio n , a p p e a le d  fr o m  th e  d e te r m in a t io n  o f  

y o u r p e t it io n e r  a l lo w in g  th e  s a id  c la im s , to  y o u r  

H on or, a n d  t h a t  s u c h  p r o c e e d in g s  w e r e  h a d  th e re o n  

th a t on  th e  t h ir t ie t h  d a y  o f  O c to b e r , e ig h te e n  h u n -

dred a n d  n in e ty - fiv e  b y  a  d e c r e e  e n te r e d  in  t h is  c a u s e  

it  w a s  o rd e r e d , a d ju d g e d  a n d  d e c r e e d  t h a t  th e  d e te r -

m in a tio n  o f  y o u r  p e t it io n e r  a l lo w in g  th e  s a id  c la im s  

sh o u ld  be, a n d  th e  sa m e  t h e r e b y  w a s , a ffirm e d , a n d  20 
th a t  th e  c la im s  o f  th e  s a id  S t r ie b y ,  S p r a g u e  &  C o m -

p a n y  a n d  th e  C u m b e r la n d  L u m b e r  C o m p a n y  s h o u ld  

s ta n d  a s  v a l id  c la im s  a g a in s t  th e  d e fe n d a n t  T h e  

C lin to n  H i l l  L u m b e r  a n d  M a n u fa c t u r in g  C o m p a n y  

fo r  th e  f u l l  a m o u n t  fo r  w h ic h  th e  sa m e  w e r e  p r o v e d  

b e fo re  th e  s a id  R e c e iv e r  ; a n d  y o u r  p e t it io n e r  s h o w s  

th a t  th e  a d ju d ic a t io n  o f  th e  C o u r t  in  t h is  b e h a lf  

s ta n d s  u n a p p e a le d  fr o m  a n d  u n r e v e r s e d .
30

4. T h a t, o n  th e  e le v e n th  d a y  o f  A p r i l ,  e ig h te e n  

h u n d re d  a n d  n in e ty -n in e , a n  o r d e r  w a s  m a d e  in  t h is  

c a u se  t h a t  th e  c r e d it o r s  o f  th e  s a id  C l in t o n  H i l l  

L u m b e r  a n d  M a n u fa c t u r in g  C o m p a n y  s h o u ld  p r e -

se n t to  y o u r  p e t i t io n e r  a n d  p r o v e  b e fo r e  h im  u n d e r  

o ath  o r  a ff ir m a tio n  o r  o th e r w is e , a s  y o u r  p e t i t io n e r  

m ig h t d ir e c t ,  a n d  to  th e  s a t is fa c t io n  o f  y o u r  p e t i-

t io n e r , t h e ir  s e v e r a l  c la im s  a n d  d e m a n d s  a g a in s t  

th e  s a id  d e fe n d a n t  c o r p o r a t io n  w it h in  t h ir t y  d a y s  

fro m  th e  d a t e  o f  t h a t  o r d e r  o r  t h a t  t h e y  b e  e x c lu d e d  40 
fro m  th e  b e n e fit  o f  s u c h  d iv id e n d s  a s  m ig h t  t h e r e -

a f t e r  b e  m a d e  a n d  d e c la r e d  b y  th is  C o u r t  u p o n  th e
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p r o c e e d s  o f  t lie  e f fe c t s  o f  th e  s a id  c o r p o r a tio n , and 

p r o v id in g  f o r  p u b l ic a t io n  o f  n o t ic e  o f  th e  said 

o r d e r  ; a n d  y o u r  p e t i t io n e r  s h o w s  t h a t  n o tic e  o f the 

s a id  o r d e r  w a s  p u b lis h e d  a s  in  s a id  o r d e r  w a s  d i-

r e c t e d ;  a n d  t h a t  o n  t h e  t w e n ty - th ir d  d a y  o f  M ay, 

e ig h te e n  h u n d r e d  a n d  n in e ty -n in e , b y  a n o th e r  order 

m a d e  in  t h is  c a u se , i t  w a s  r e c it e d  t h a t  n o tice  of

10  or( ê r  c r e d it o r s  h a d  b een  p u b lish e d  as
w a s  in  s a id  o r d e r  d ir e c te d  a n d  t h a t  b u t  tw o  cred-

ito r s ,  v i z :  th e  tw o  c r e d it o r s  h e r e in a b o v e  nam ed, 

h a d  f ile d  t h e ir  c la im s  w it h  y o u r  p e t it io n e r , an d  it 

w a s  th e r e u p o n  o r d e r e d  t h a t  a n y  a n d  a l l  cred ito rs 

o f  th e  C l in t o n  H i l l  L u m b e r  a n d  M a n u fa c tu r in g  

C o m p a n y  w h o  h a d  n o t  f ile d  a n d  p r o v e d  th e ir  re-

s p e c t iv e  c la im s  a g a in s t  s a id  c o m p a n y  w ith in  the 

s a id  t h i r t y  d a y s  s h o u ld  b e  b a r r e d  fr o m  m akin g  

p r o o f  th e r e o f , a n d  t h a t  s u c h  c r e d it o r s  should  

l ik e w is e  b e  b a r r e d  fr o m  s h a r in g  in  o r  receiv-

in g  a n y  o f  th e  a s s e ts  o f  th e  s a id  co rp o ra -

t io n  o r  a n y  o f  th e  p r o c e e d s  th e r e o f  w h ic h  m igh t 

co m e to  th e  h a n d s  o f  th e  s a id  R e c e iv e r  o r  be d i-

v id e d  u n d e r  th e  o r d e r  o f  th e  C o u r t .  Y o u r  p eti-

t io n e r  p r a y s  le a v e  to  r e fe r  to  th e  s a id  d e c re e  or 

o r d e r s  a n d  to  a l l  th e  f i le s  a n d  r e c o r d s  o f  th is  C o u rt 

in  t h is  c a u s e  w h e n e v e r  i t  s h a l l  b e  n e c e s s a r y  for 

h im  to  d o  so.

5. T h a t  n o  p r o p e r t y  o f  th e  s a id  d e fe n d a n t  co r-

p o r a t io n  h a s  e v e r  c o m e  to  th e  h a n d s , c u s to d y  or 

p o s s e s s io n  o f  y o u r  p e t i t io n e r  a s  R e c e iv e r , a n d  th at 

a lt h o u g h  h e  h a s  d e m a n d e d  th e  sa m e , n o  b o ok s o f  

a c c o u n t  o r  o th e r  b o o k s  o r  m in u te  b o o k  o r  s to c k  book 

o f  th e  s a id  c o r p o r a t io n  h a v e  b e e n  d e liv e r e d  to  him , 

a n d  t h a t  th e  o n ly  a s s e ts  o f  th e  c o r p o r a t io n  k n o w n  

to  y o u r  p e t i t io n e r  a r e  th e  s to c k  s u b s c r ip t io n s  h ere-

in a f t e r  m e n tio n e d .
10

6 . T h a t  y o u r  p e t it io n e r  h a s  c a u s e d  to  b e  p ro -

c u r e d  fr o m  th e  r e c o r d s  o f  th e  C o u n t y  o f  E s s e x  a 

c o p y  o f  th e  C e r t i f ic a t e  o f  I n c o r p o r a t io n  o f  th e  said
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The C lin t o n  H i l l  L u m b e r  a n d  M a n u fa c t u r in g  

C o m p an y, a n d  h e  a n n e x e s  h e r e to  a  c o p y  o f  s u c h  

c e r tif ic a te  a n d  p r a y s  t h a t  th e  sa m e  m a y  b e  ta k e n  

as a  p a r t  o f  t h is  p e t i t io n ;  a n d  y o u r  p etitio n er- 

show s t h a t  t h e  d e fe n d a n t  c o r p o r a t io n  T h e  C lin t o n  

H ill L u m b e r  a n d  M a n u fa c t u r in g  C o m p a n y , w a s  

o rg a n ized  a s  a  c o r p o r a t io n  on  th e  tw e n ty - f ir s t  d a y  

of J a n u a r y , E ig h t e e n  h u n d r e d  a n d  n in e ty - th r e e  ^  

u nder th e  G e n e r a l  C o r p o r a t io n  L a w s  o f  t h is  S t a te  

by th e  e x e c u t io n  b y  t h e  s a id  E d w a r d  E . C a m p fie ld , 

W ill ia m  S . K e t c h a m , W i l l ia m  8 . K e t c h a m , J r .,  

F ra n k  D . H o l lo w a y  a n d  G e o r g e  W . K e t c h a m , o f  

a C e r t if ic a te  o f  I n c o r p o r a t io n  o f  w h ic h  th e  a n -

nexed  is  a  t r u e  c o p y ; t h a t  th e r e b y  th e  s a id  E d w a r d  

E. C a m p fie ld , W i l l ia m  S . K e t c h a m , W i l l i a m  S . 

K e tc h a m , J r .,  a n d  F r a n k  D . H o llo w a y , s u b s c r ib e d  

each  fo r  o n e  h u n d r e d  s h a r e s  o f  th e  c a p it a l  s to c k  > 

of th e  s a id  c o r p o r a t io n  o f  th e  p a r  v a lu e  o f  o n e  

h u n d red  d o lla r s  e a c h , m a k in g  th e  s to c k  s u b s c r ip -

tion  o f e a c h  o f  th e  s a id  fo u r  s u b s c r ib e r s  th e  su m  

of te n  th o u s a n d  d o lla r s ,  a n d  t h a t  th e  s a id  G e o r g e  

W . K e t c h a m  s u b s c r ib e d  fo r  f iv e  s h a r e s  o f  th e  s to c k  

o f th e  s a id  c o r p o r a t io n  o f  th e  l ik e  p a r  v a lu e  a n d  

th a t h is  s u b s c r ip t io n  th e r e to  a m o u n ts  to  th e  su m  

o f five  h u n d r e d  d o lla r s .

7. T h a t  th e  s a id  F r a n k  D . H o l lo w a y  a n d  E d -  30 
w a rd  E . C a m p fie ld , h a v e  n o t  p a id  fo r  o r  h a d  i s -

su ed  to  th e m  a n y  o f  th e  s to c k  o f  th e  s a id  c o r p o r a  

tio n  b u t  t h a t  t h e r e  h a v e  b ee n  is s u e d  t o  th e  s a id  

W illia m  8 . K e t c h a m  f o r t y  (4 0 ) s h a r e s  o f  th e  s a id  

c a p ita l s t o c k ;  to  W i l l ia m  8 . K e t c h a m , J r .,  fo r t y  

(40) s h a r e s  th e r e o f , a n d  t o  G e o r g e  W . K e tc h a m , 

tw o  ( 2 ) s h a r e s  th e r e o f , a n d  y o u r  p e t i t io n e r  sh o w s  

th a t  th e  s a id  e ig h ty - tw o  s h a r e s  so  is s u e d  to  th e  

sa id  th r e e  p e r s o n s  a r e  p a r t  a n d  p a r c e l  o f  t h e  s h a r e s  ^  

su b s c r ib e d  fo r  b y  th e m  r e s p e c t iv e ly  in  a n d  b y  th e  

sa id  C e r t i f ic a t e  o f  I n c o r p o r a t io n .

8. Y o u r  p e t it io n e r  fu r t h e r  s h o w s  t h a t  th e  B o a r d



o f  D ir e c t o r s  o f  th e  s a id  c o r p o r a t io n  h a v e  never, 

s in c e  i t s  in c o r p o r a t io n , m a d e  a n y  c a l ls  u p o n  the 

s a id  in c o r p o r a to r s  o r  u p o n  th e  s to c k h o ld e r s  o f the 

s a id  c o m p a n y  r e q u ir in g  th e m  to  p a y  in to  th e  treas-

u r y  o f  th e  s a id  C o m p a n y  a n y  s u m s  o f  m o n e y  on ac-

c o u n t  o f  t h e ir  s a id  s t o c k  s u b s c r ip t io n s ,  a n d  th a t  the 

s a id  in c o r p o r a to r s  a n d  s to c k h o ld e r s  h a v e  n e v e r  paid 

2Q a n y  m o n e y  t o  th e  s a id  c o r p o r a t io n  o r  a n y  officer 

th e r e o f  f o r  i t s  b e n e fit  a n d  t h a t  th e  s a id  e igh ty-tw o  

s h a r e s  o f  s to c k  w h ic h  w e r e  is s u e d  a s  h erein ab o ve 

s ta te d  a r e  c la im e d  b y  th e  h o ld e r s  th e r e o f  to  have 

t e e n  is s u e d  f o r  p r o p e r t y  p u r c h a s e d  b u t  in  some 

w a y  u n k n o w n  t o  y o u r  p e t it io n e r .

9. T h a t  in  a d d it io n  to  t h e  c la im s  h erein ab o ve 

m e n tio n e d , y o u r  p e t it io n e r ,  a s  R e c e iv e r  o f  th e  said 

c o r p o r a tio n , h a s  b e c o m e  b o u n d  f o r  th e  c o sts  and

20 e x p e n s e s  o f  th e  a d m in is tr a t io n  o f  th e  a f fa ir s  of 

th e  s a id  in s o lv e n t  c o r p o r a t io n  in c lu d in g  th e  costs 

o f  th e  s u it ,  c o u n s e l fe e s  a n d  c o s ts  in  th e  v a rio u s  

p r o c e e d in g s  in s t i t u t e d  b y  y o u r  p e t it io n e r  fo r  re-

c o v e r in g  th e  a s s e ts  o f  th e  s a id  c o r p o r a tio n , am o u n t-

in g  in  th e  a g g r e g a t e  a s  n e a r ly  a s  y o u r  p e titio n e r  

c a n  e s t im a te , to  u p w a r d s  o f  tw e n ty - f iv e  h u n d red  

d o lla r s .

10 . T h a t  s u b s e q u e n tly  to  th e  o r g a n iz a t io n  o f th e  

30 s a id  d e fe n d a n t  c o r p o r a t io n  a n d  th e  is s u in g  o f  th e

s to c k  h e r e in a b o v e  m e n tio n e d , th e  s a id  W il l ia m  S. 

K e t c h a m  d e p a r te d  t h is  l i f e  in te s ta te ,  a n d  th a t  th e 

s a id  G e o r g e  W .  K e t c h a m  w a s  a p p o in te d  a d m in is-

t r a t o r  o f  h is  e s ta te  b y  th e  S u r r o g a t e  o f  th e  C o u n ty  

o f  E s s e x , a n d  y o u r  p e t i t io n e r  show  s  t h a t  th e  sa id  

G e o r g e  W . K e t c h a m  a s  s u c h  a d m in is tr a to r ,  is  a  

s h a r e h o ld e r  o f  th e  s a id  c o r p o r a t io n  a n d  is  l ia b le  

fo r  th e  s u b s c r ip t io n  m a d e  t o  th e  s to c k  o f  th e  sa id  

40 c o r p o r a t io n  b y  th e  s a id  W i l l i a m  S . K e tc h a m , de- 

. ce a se d .

1 1 .  T h a t  y o u r  p e it io n e r  is  in fo r m e d  a n d  b e lie v e s
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it to  b e  tr u e , a n d  th e r e fo r e  c h a r g e s  t h e  t r u t h  to  

be, th a t  th e  s a id  F r a n k  D . H o l lo w a y  a n d  E d w a r d  

E. C a m p fie ld  a r e  in s o lv e n t , a n d  t h a t  n o  p o r t io n  o f  

an y a ss e s s m e n t w h ic h  m a y  b e  le v ie d  a g a in s t  th e m  

co u ld  e v e r  b e  c o lle c te d .

12. T h a t  y o u r  p e t i t io n e r  fin d s  t h a t  i t  w i l l  b e  

n e ce ssa ry  to  m a k e  a n  a s s e s s m e n t  a g a in s t  th e  s a id  

sh a re h o ld e rs  to  p a y  th e  d e b ts  o f  th e  s a id  c o r p o r a -

tio n  a n d  th e  e x p e n s e s  o f  th e  a d m in is tr a t io n  o f  i t s  

a ffa irs  b y  y o u r  p e t i t io n e r  a s  i t s  R e c e iv e r .

W h e r e fo r e  y o u r  p e t it io n e r  p r a y s  t h a t  h e  m a y  

have th e  a id  a n d  d ir e c t io n  o f  th e  C o u r t  in  th e  

p rem ises, a n d  t h a t  th e  s a id  W i l l ia m  S . K e tc h a m , 

J r ., G e o r g e  W . K e t c h a m , F r a n k  D . H o l lo w a y ,  E d -

w a rd  E . C a m p fie ld  a n d  G e o r g e  W . K e t c h a m , A d -

m in is tr a to r  o f  th e  e s ta te  o f  W i l l ia m  S . K e t c h a m , 

m ay a n s w e r  t h is  p e t it io n  b u t  w it h o u t  o a t h ;  t h a t  

th is C o u r t  w i l l  e ith e r  le v y  a n  a s s e s s m e n t u p o n  th e  

sa id  s to c k h o ld e r s  o f  th e  s a id  c o r p o r a t io n  o r  d ir e c t  

y o u r  p e t i t io n e r  t o  d o  so , r e q u ir in g  th e m  s e v e r a lly  

to p a y  to  y o u r  p e t it io n e r  s u c h  a m o u n t  o f  t h e ir  

se v e ra l a n d  r e s p e c t iv e  u n p a id  s u b s c r ip t io n s  to  th e  

c a p ita l s to c k  o f  th e  s a id  C o m p a n y  a s  m a y  b e  n e c e s -

sa r y  to  p a y  th e  d e b ts  o f  th e  s a id  c o r p o r a t io n  w ith  

in te re st, a n d  th e  e x p e n s e s  in c id e n t  to  th e  w in d in g  

up o f th e  s a id  c o r p o r a t io n 's  a f f a i r s  b y  y o u r  p e t i -

t io n e r  a s  i t s  R e c e iv e r , to g e th e r  w it h  th e  c o s ts  o f 

th is  p e t it io n  a n d  th e  o rd e r s  m a d e  th e re o n , a n d  t h a t  

3 o u r  p e t it io n e r  m a y  h a v e  le a v e , w h e n  s u c h  a s s e s s -

m en t s h a ll  h a v e  b e e n  m a d e  o r  d ir e c te d , t o  b r in g  

a c t io n s  a t  c o m m o n  la w  o r  in  e q u ity , a s  y o u r  p e t i-

tioner is  a d v is e d  m a y  b e  n e c e s s a r y , to  r e c o v e r  th e  

m on ey  so  a ss e ss e d  a g a in s t  th e  s a id  s to c k h o ld e r s , t o  

th e  e n d  t h a t  th e  sa m e  m a y  b e  a p p lie d  u n d e r  th e  

d ir e c t io n  o f  t h is  C o u r t  to  th e  p a y m e n t  o f  th e  d e b ts  

o f th e  s a id  c o r p o r a t io n , w it h  in t e r e s t  a n d  th e  s a id  

ex p en ses , a n d  t h a t  y o u r  p e t i t io n e r  m a y  h a v e  s u c h
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o th e r  r e l ie f  a s  th e  n a t u r e  o f  h is  c a s e  r e q u ire s  and 

a s  s h a l l  b e  a g r e e a b le  to  e q u ity .

t h o m a s  n . M c C a r t e r , j r v

R e c e iv e r  o f  T h e  C l in t o n  H i l l  L u m b e r 

a n d  M a n u fa c t u r in g  C om pan y.

1 1 .  A n  o r d e r  r e q u ir in g  G e o r g e  W . K e tc h a m , A d -

m in is t r a t o r ,  & c., et als., s to c k h o ld e r s , to  sh o w  cause

10  w h y  th e  p r a y e r  o f  th e  p e t it io n  s h o u ld  n o t be 

g r a n te d .

12 . A n  o r d e r  c o n t in u in g  t h is  o r d e r  to  sh o w  cause.

13 . A n  o r d e r  r e q u ir in g  G e o r g e  W . K e tc h a m , A d -

m in is t r a t o r ,  & e., to  a n s w e r  th e  p e t it io n  w ith in  

t h i r t y  d a y s .

14 . A n  a n s w e r  to  th e  s to c k h o ld e r s ’ p e t it io n , of 

w h ic h  th e  fo l lo w in g  i s  a  c o p y :
20

I N  C H A N C E R Y  O F  N E W  J E R S E Y .

30

B e tw e e n

T h e  C u mb e r l a n d  L u mb e r  Co ., 
et als.,

C o m p la in a n ts ,

a n d

T h e  C l in t o n  H i l l  L u mb e r  & 
Mf g . Co .,

D e fe n d a n t .

O n

P e t it io n .

T h e  a n s w e r  o f  G e o r g e  W . K e t c h a m ,A d m in is t r a t o r  

o f  th e  g o o d s  a n d  c h a t t e ls  o f  W i l l ia m  S . K e tc h a m , 

40 S r .,  d e c e a se d , a n d  i n d i v i d u a l ly ; a n d  W il l ia m  S . . 

K e t c h a m , to  th e  p e t i t io n  o f  T h o m a s  N . M c C a r te r , 

J r . ,  R e c e iv e r .
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.  l .  T h e s e r e s p o n d e n t s h a v e  n o k n o w l e d g e  o f a n y  

o f t h e a ll e g e d  f a c t s  c o n t a i n e d  i n  P a r a g r a p h  O n e o f 

s a i d p e t i t i o n  a n d  c a n  n e i t h e r a d m i t o r d e n y  t h e 

s a m e a n d  l e a v e  s a i d  p e t i t i o n e r t o m a k e s u c h  p r o o f 

t h e r e o f a s h e m a y  b e a d v i s e d  t o  b e n e c e s s a r y .

2. T h e s e r e s p o n d e n t s h a v e  n o k n o w l e d g e  o f a n y  o f 

t h e a ll e g e d  f a c t s  c o n t a i n e d  i n  P a r a g r a p h  T w o  o f 

s a i d p e t i t i o n  a n d  c a n  n e i t h e r a d m i t o r d e n y  t h e 1 0 
s a m e, a n d  l e a v e  s a i d  p e t i t i o n e r t o  m a k e s u c h  p r o o f 

t h e r e o f a s  h e m a y  b e a d v i s e d  t o  b e n e c e s s a r y .

3. T h e s e r e s p o n d e n t s a d m i t t h a t t h e  r e c o r d s i n  

t h e c a s e s h o w  t h a t a n  a p p e a l w a s  t a k e n  f r o m  t h e  d e -

t e r m i n a t i o n  o f s a i d  R e c e i v e r a ll o w i n g  t h e  c l a i m s 

m e n ti o n e d i n  P a r a g r a p h  T w o  o f s a i d  p e t i t i o n  i n  t h e  

n a m e s o f W i l l i a m  S .  K e t c h a m ,  S r ., W i l l i a m   S. 

K e t c h a m , J r ., E d A v a r d E . C a m p f i e l d  a n d  G e o r g e  W . ^  

K e t c h a m , a n d  t h a t a n  o r d e r w a s m a d e a f f i r m i n g  

s a i d  d e t e r m i n a t i o n ; b u t t h e s e r e s p o n d e n t s d e n y  

t h a t s a i d  W i l l i a m  S . K e t c h a m , S r ., o r W i l l i a m  S . 

K e t c h a m , J r ., c l a i m e d  o r a s s e r t e d  t h a t t h e y  w e r e

a t t h a t t i m e  s t o c k h o l d e r s o f s a i d  a ll e g e d  c o r p o r a -

ti o n , T h e  C l i n t o n  H i l l L u m b e r a n d  M a n u f a c t u r i n g  

C o . ; a n d  t h e s e r e s p o n d e n t s f u r t h e r  s a y  t h a t s a i d  a p -

p e a l w a s t a k e n  a t t h e s u g g e s t i o n  o f t h i s H o n o r a b l e  

C o u r t b y  r e a s o n  o f o n e o f t h e  d e f e n c e s m a d e b y   . 

s a i d  W i l l i a m  S . K e t c h a m , S r ., a n d  o t h e r s t o  t h e 

p e t i t i o n  o f s a i d  R e c e i v e r t o a s s e s s t h e s t o c k h o l d e r s 

o f s a i d  d e f e n d a n t ; t h a t d e f e n c e b e i n g  t h a t t h e c l a i m s 

o f  t h e  C u m b e r l a n d   L u m b e r  C o .  a n d   S t r i e b y , 

S p r a g u e  & C o ., w e r e  n o t d e b t s o f t h e  s a i d  d e f e n d a n t ; 

a n d t h e C o u r t r e f u s e d  t o  h e a r t h a t d e f e n c e u n t i l 

a n a p p e a l h a d  b e e n  t a k e n  f r o m  t h e  d e t e r m i n a t i o n  

o f s a i d  R e c e i v e r a l l o w i n g  s a i d  c l a i m s .

T h e h e a r i n g  o f t h e a p p e a l a n d  o f t h e  R e c e i v e r s 

■ p e titi o n c a m e o n t o g e t h e r a n d  t w o s e p a r a t e  o r d e r s  4 6 

w e r e m a d e , o n e a f f i r m i n g  t h e  d e t e r m i n a t i o n  o f t h e 

R e c e i v e r a s a f o r e s a i d , a n d  t h e  o t h e r g r a n t i n g  t h e
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p r a y e r  o f  th e  p e t i t io n  a n d  o r d e r in g  a ss e ss m e n t to be 
m a d e.

T h e  la t t e r  o r d e r  w a s  a f t e r w a r d s  r e v e r s e d  b y  de-

c r e e  o f  th e  C o u r t  o f  E r r o r s  a n d  A p p e a ls  in  th e  last 

r e s o r t  o f  a l l  c a u s e s , m a d e  on  th e  n in th  d a y  of 

M a r c h , e ig h te e n  h u n d r e d  a n d  n in e ty -n in e , to w hich 

th e se  r e s p o n d e n ts  b e g  le a v e  to  r e fe r .

A n d  th e s e  r e s p o n d e n ts  f u r t h e r  s a y  t h a t  w h en  said 

a p p e a l  w a s  ta k e n  fr o m  th e  d e te r m in a t io n  o f said 

R e c e iv e r  th e  p e t i t io n  o f  a p p e a l s e t  fo r th  th e  fa cts  

a s  a fo r e s a id ,  t h a t  a n  a n s w e r  h a d  b e e n  file d  to  the 

p e t it io n  o f  s a id  R e c e iv e r  fo r  le a v e  to  le v y  a n  assess-

m en t, a n d  th a t  th e  h e a r in g  o n  s a id  p e t it io n  a n d  an -

s w e r  h a d  b e e n  p o s tp o n e d  to  g iv e  th e  resp o n d en ts 

th e r e to  a n  o p p o r t u n it y  to  a p p e a l fr o m  th e  d ete rm i-

n a t io n  o f  s a id  R e c e iv e r ,  a s  b y  r e fe r e n c e  t o  th e  said 

p e t it io n  o f  a p p e a l  w i l l  m o re  f u l l y  a p p e a r .

A n d  th e se  r e s p o n d e n ts  f u r t h e r  s a y  t h a t  in  said 

p e t i t io n  o f  a p p e a l  fr o m  th e  d e te r m in a t io n  o f said  

R e c e iv e r  th e  a p p e l la n t s  e x p r e s s ly  r e s e r v e d  a l l  de-

fe n c e s  e ith e r  le g a l  o r  e q u it a b le  to  a n y  p reten d ed  

r ig h t  o f  a c t io n  b y  s a id  R e c e iv e r , o r  s a id  c o m p la in -

a n ts , to  w i t : C u m b e r la n d  L u m b e r  C o . a n d  S tr ie b y , 

S p r a g u e  &  C o . a g a in s t  th e m  fo r  u n p a id  su b s c r ip -

t io n s  to  th e  c a p i t a l  s to c k  o f  th e  s a id  C lin t o n  H ill 

L u m b e r  a n d  M a n u fa c t u r in g  C o ., a s  b y  r e fe r e n c e  to  

u s a id  p e t it io n  o f  a p p e a l  w i l l  m o re  f u l l y  a p p e a r.

4. T h e s e  r e s p o n d e n ts  h a v e  n o  k n o w le d g e  o f  a n y  o f 

th e  m a t t e r s  a lle g e d  in  P a r a g r a p h  F o u r  o f  sa id  p e-

t it io n  a n d  c a n  n e it h e r  a d m it  o r  d e n y  th e  sam e, and 

le a v e  s a id  p e t i t io n e r  to  m a k e  s u c h  p r o o f  th e re o f as 

h e  m a y  b e  a d v is e d  to  b e  n e c e s s a r y .

5. T h e s e  r e s p o n d e n ts  a d m it  t h a t  th e  a lle g e d  de-

fe n d a n t  c o r p o r a t io n  h a s  n o  p r o p e r t y  o r  b o o k s o f

40 a c c o u n ts , o r  o th e r  b o o k s, o r  m in u te  b o o k , o r  sto ck  

b o o k  a n d  t h a t  n o  p r o p e r t y  h a s  co m e  to  th e  h a n d s 

o f  s a id  p e t it io n e r ,  a n d  t h a t  n o  b o o k s  h a v e  b een  de-
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-livered to  h im ;  b u t  th e s e  r e s p o n d e n ts  d e n y  t h a t  th e  

a lleg ed  d e fe n d a n t  c o r p o r a t io n  e v e r  h a d  a n y  a s s e ts  

of a n y  k in d  o r  d e s c r ip t io n , o r  e v e r  h a d  a n y  e x is t -

ence e ith e r  in  la w  o r  in  f a c t  to  b e  a b le  t o  o w n  a n y  

assets, a n d  t h a t  th e r e  e v e r  w e r e  a n y  a c t u a l  s u b -

s c r ip tio n s  fo r  th e  s to c k  o f  s a id  a lle g e d  c o r p o r a tio n .

6. T h e s e  r e s p o n d e n ts  a d m it  t h a t  th e  p e t it io n e r

has a n n e x e d  t o  h is  p e t i t io n  a  c o p y  o f  th e  a lle g e d  10  
c e r tific a te  o f  in c o r p o r a t io n  o f  T h e  C l in t o n  H i l l  L u m -

ber a n d  M a n u fa c t u r in g  C o ., t a k e n  fr o m  th e  r e c o r d s  

o f E s s e x  C o u n t y  ; b u t  th e s e  r e s p o n d e n ts  d e n y  t h a t  

sa id  a lle g e d  c o r p o r a t io n  w a s  o r g a n iz e d  o n  th e  t w e n -

ty -firs t  d a y  o f  J a n u a r y ,  e ig h te e n  h u n d r e d  a n d  n in e -

ty -th ree , o r  a t  a n y  o th e r  t im e , a n d  t h e y  d e n y  t h a t  

the p e r s o n s  w h o  s ig n e d  s a id  a lle g e d  c e r t i f ic a t e  b e -

cam e a  b o d y  c o r p o r a te ,  o r  s u b s c r ib e d  t h e r e b y  fo r  

a n y  s h a r e s  o f  th e  s t o c k  o f  s a id  a lle g e d  c o r p o r a t io n , g o

7. T h e s e  r e s p o n d e n ts  a d m it  t h a t  F r a n k  D . H o l lo -

w a y  a n d  E d w a r d  E . C a m p fie ld  h a v e  n o t  p a id  fo r  o r  

h ad  is s u e d  t o  th em  a n y  o f  t h e  s to c k  o f  s a id  a lle g e d  

c o r p o r a tio n  ; b u t  t h e y  d e n y  t h a t  a n y  s h a r e s  o f  

sto ck  o f  s a id  a lle g e d  c o r p o r a t io n  e v e r  is s u e d  to  

e ith e r  s a id  W i l l ia m  S . K e tc h a m , W i l l ia m  S. 

K e tc h a m , J r . , 'o r  G e o r g e  W . K e tc h a m .

8. T h e s e  r e s p o n d e n ts  a d m it  t h a t  n o  c a l ls  u p o n  ^  

th e  a lle g e d  in c o r p o r a to r s  o r  u p o n  th e  a lle g e d  s t o c k -

h o ld e rs  o f  s a id  a lle g e d  c o m p a n y  r e q u ir in g  th e m  to  

p a y  in t o  th e  t r e a s u r y  t h e r e o f  a n y  s u m s  o f  m o n e y  on  

a c c o u n t  o f  s u b s c r ip t io n s  fo r  s to c k , h a v e  e v e r  b ee n  

m ad e b y  a n y  B o a r d  o f  D ir e c t o r s  o f  s a id  a lle g e d  c o r -

p o ra tio n , a n d  t h a t  n o  m o n e y  h a s  e v e r  b e e n  p a id  fo r  

a n y  su c h  p u r p o s e ;  b u t  th e s e  r e s p o n d e n ts  d e n y  t h a t  

a n y  s h a r e s  o f  s to c k  w e r e  a c t u a l ly  is s u e d  f o r  p r o p -

e r ty  p u r c h a s e d , o r  t h a t  e i t h e r  t h e  s a id  W i l l ia m  S . 

K e tc h a ih , G e o r g e  W . K e t c h a m  o r  W illia m ! S. 

K e tc h a m , J r .,  c la im  to  b e  th e  h o ld e r s  o f  a n y  su c h  

sh a re s  o f  s to c k  o r  a r e  th e  h o ld e r s  o f  a n y  s h a r e s  o f
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s to c k  c la im e d  b y  th e m  to  h a v e  b ee n  is s u e d  fo r  urmi 
e r t y  p u r c h a s e d . p 1 '

9. T h e s e  r e s p o n d e n ts  h a v e  n o  k n o w le d g e  o f the 

m a tte r s  a lle g e d  in  P a r a g r a p h  N in e  o f  s a id  p etitio n  

a n d  c a n  n e ith e r  a d m it  o r  d e n y  th e  sa m e , a n d  leave 

th e  p e t i t io n e r  t o  m a k e  s u c h  p r o o f  a s  h e  m a y  be ad-
v is e d  to  b e  n e c e s s a r y .

10 . T h e s e  r e s p o n d e n ts  a d m it  t h a t  su b seq u en tly  

o th e  t im e  o f  th e  a lle g e d  o r g a n iz a t io n  o f  sa id  cor-

p o r a t io n  a n d  a lle g e d  is s u in g  o f  s to c k , th e  said 

W il l ia m  S; K e t c h a m  d e p a r te d  t h is  l i f e , ’ in te s ta te  • 

and t h a t  s a id  G e o r g e  W . K e t c h a m  w a s  ap p o in ted  

A d m in is t r a t o r  o f  h is  e s t a t e ;  b u t  t h e y  d e n y  th a t  said 

G e o r g e  W . K e t c h a m  a s  s u c h  A d m in is t r a t o r  is  a 

s h a r e h o ld e r  o f  th e  s a id  a lle g e d  c o r p o r a tio n , or is 

l ia b le  f o r  a n y  s u b s c r ip t io n  fo r  s to c k  o f  s a id  cor-

p o r a t io n  m a d e  b y  s a id  W il l ia m  S . K e tc h a m .

1 1 .  T h e s e  r e s p o n d e n ts  h a v e  n o  k n o w le d g e  o f  the 

m a t t e r s  a lle g e d  in  P a r a g r a p h  E le v e n  o f  s a id  p eti-

t io n  a n d  c a n  n e it h e r  a d m it  o r  d e n y  th e  s a m e ; but 

le a v e  th e  p e t i t io n e r  t o  m a k e  s u c h  p r o o f  th e re o f as 
h e  m a y  b e  a d v is e d  to  b e  n e c e s s a ry .

1 2 . T h e s e  r e s p o n d e n ts  d e n y  t h a t  i t  is  n e ce ssa ry  

to  m a k e  a n y  a s s e s s m e n t  a g a in s t  th e  a lle g e d  share-

30 h o ld e r s  o f  s a id  a lle g e d  c o r p o r a tio n  ; a n d  d e n y  th at 

s a id  p e t i t io n e r  h a s  o r  e v e r  h a d  l a w f u l  a u t h o r it y  to 

in c u r  a n y  e x p e n s e  in  a d m in is te r in g  th e  a f fa ir s  o f 
s a id  a lle g e d  c o r p o r a tio n .

T h e s e  r e s p o n d e n ts  a l le g e  a n d  in s is t  :

1 .  T h a t  T h e  C l in t o n  H i l l  L u m b e r  a n d  M a n u fa c -

t u r in g  Go. n e v e r  w a s  a  c o r p o r a t io n  e ith e r  in  la w  or 
in  fa c t .

40 2. T h a t  T h e  C l in t o n  H i l l  L u m b e r  a n d  M a n u fa c -

t u r in g  C o . n e v e r  t r a n s a c te d  a n y  b u s in e s s  a s  a co r-
p o r a t io n .
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3. T h a t  n o  a c t u a l  s u b s c r ip t io n s  fo r  s h a r e s  o f  

sto ck  in  th e  a lle g e d  c o r p o r a t io n , T h e  C l in t o n  H i l l  

L u m b e r  a n d  M a n u fa c t u r in g  C o ., w e r e  e v e r  m a d e  b y  

a n y  p e r so n  o r  p e rso n s .

4. T h a t  a n  a t t e m p t  w a s  m a d e  b y  s e v e r a l  p e r s o n s  

n am ed  in  th e  c e r t i f ic a t e  o f  in c o r p o r a t io n  a n n e x e d  

to  th e  p e t i t io n  h e r e in , to  fo r m  a  c o r p o r a tio n , b u t  th e  

sa id  p e r s o n s  c o u ld  n o t  a g r e e  a n d  th e  e n t ir e  sc h e m e  10  
w a s a b a n d o n e d ; a n d  th e  o r ig in a l  c e r t i f ic a t e  o f  in -

c o rp o r a tio n  w a s  n e v e r  fi le d  in  th e  o ffice  o f  th e  S e c -

r e ta r y  o f  S t a te ,  a n d  w a s  d e s tr o y e d  b y  th e  s a id  s e v -

e ra l p e r s o n s , a n d  n o  b u s in e s s  w a s  t r a n s a c t e d  in  

p u r s u a n c e  o f  s a id  c e r t i f ic a te ,  a n d  n o  d e b ts  w e r e  

c o n tra c te d .

5. T h a t  th e  c la im s  p r e s e n te d  to  s a id  p e t it io n e r

a re  n o t  d e b ts  c o n tr a c te d  b y  s a id  a lle g e d  c o rp o r a -  ^  

tio n  ; b u t  a r e  d e b ts  o r ig in a l ly  c o n tr a c te d  b y  F r a n k  

D . H o l lo w a y  in d iv id u a l ly  a n d  w e r e  m a d e  c la im s  

a g a in s t  T h e  C l in t o n  H i l l  L u m b e r  a n d  M a n u fa c t u r -

in g  C o . b y  a n  o r d e r  o f  t h is  H o n o r a b le  C o u r t  in  a  

ca u se  w h e r e in  J o n a t h a n  F .  S t r ie b y , et al., a r e  c o m -

p la in a n ts  a n d  T h e  C l in t o n  H i l l  L u m b e r  a n d  M a n u -

fa c t u r in g  CO. i s  d e fe n d a n t , a n d  w h ic h  o r d e r  is  

fo u n d e d  on  s ta te m e n ts  m a d e  b y  W i l l i a m  S . 

K e tc h a m , J r . ,  u n d e r  a  m is a p p r e h e n s io n  o f  th e  f a c t s  ; 

an d  w h ic h  o r d e r  w a s  m a d e  w it h o u t  a u t h o r i t y  m  JO 

la w  to  m a k e  th e  sa m e , a n d  w it h o u t  n o t ic e  t o  th e se  

re sp o n d e n ts .

6. T h a t  s a id  C l in t o n  H i l l  L u m b e r  a n d  M a n u fa c -

tu r in g  C o . n e v e r  h a d  p o s s e s s io n  o f  a n y  p r o p e r t y  b e -

lo n g in g  t o  s a id  F r a n k  D . H o l lo w a y ,  a n d  n e v e r  

o w n e d  a n y  p r o p e r t y  o f  a n y . k in d  o r  d e s c r ip t io n , a n d  

th a t  a n y  s ta te m e n t  h e r e to fo r e  m a d e  b y  e ith e r  o f  

th ese  r e s p o n d e n ts  in  a n y  p r o c e e d in g , to  t h e  c o n  ^  

t r a r y ,  w a s  e r r o n e o u s  a n d  w a s  m a d e  in  ig n o r a n c e  o f

th e  fa c ts .

7. T h a t  n o  c la im  h a s  e v e r  b e e n  p r e s e n te d  b y  s a id
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p e t i t io n e r  o r  b y  s a id  a lle g e d  d e fe n d a n t  co rp oratio n , 

o r  b y  s a id  c la im a n t s  a s  c r e d it o r s  o f  s a id  co rp o ra tio n  

to  th e  s a id  G eo rge: W . K e t c h a m  a s  A d m in is tr a to r  

o f  th e  e s ta te  o f  s a id  W i l l ia m  S . K e te h a m , deceased, 

a n d  t h a t  a  d e c r e e  b a r r in g  c r e d it o r s  o f  th is  estate 

w a s  d u ly  m a d e  b y  th e  O r p h a n s ’ C o u r t  o f  th e  C o u n ty  

o f  E s s e x ,  p r io r  to  th e  f i l in g  o f  th e  p e t it io n  afore- 

sa id , a n d  s a id  A d m in is t r a t o r  c la im s  th e  b en efit of 
s a id  d ecree .

8. T h a t  i f  a n y  c a u s e  o f  a c t io n  e v e r  e x is te d  a g a in st 

th e  p e r s o n s  w h o  e x e c u te d  s a id  c e r t i f ic a t e  o f  in co rp o -

r a t io n  o f  T h e  C l in t o n  H i l l  L u m b e r  a n d  M a n u fa c -

t u r in g  C o . b y  r e a s o n  o f  t h e ir  s ig n in g  th e  sam e, or 

b y  r e a s o n  o f  a n y  s u b s c r ip t io n  fo r  s h a r e s  o f  sto ck  in 

s a id  a lle g e d  c o r p o r a tio n , i t  a r o s e  m o r e  th a n  six 

y e a r s  b e fo r e  a n y  p r o c e e d in g  w a s  ta k e n  b y  said

2 q  petitioner to make any assessment upon said per-
sons for unpaid subscriptions, and is barred by the 
Statute of Limitations; and these respondents 
claim the benefit of the said statute as fully as 
though they had pleaded the same.

9. T h a t  th e r e  a r e  n o w  p e n d in g  in  t h e  C ir c u it  C o u rt 

o f  th e  C o u n t y  o f  E s s e x  in  t h is  S t a te ,  th r e e  a ctio n s 

a t  la w  a g a in s t  th e s e  r e s p o n d e n ts , r e s p e c t iv e ly ,  to  re-

c o v e r  fr o m  them i, r e s p e c t iv e ly ,  th e  a m o u n t  o f  m oney

30 a lle g e d  t o  b e  d u e  fro m  th e m , r e s p e c t iv e ly ,  fo r  u n -

p a id  s u b s c r ip t io n s  fo r  s h a r e s  o f  s to c k  o f  sa id  a l-

le g e d  d e fe n d a n t  c o r p o r a t io n  fo u n d e d  o n  t h e ir  exe-

c u t io n  o f  s a id  c e r t i f ic a t e  o f  in c o r p o r a t io n ; a n d  th at 

s a id  p e t i t io n e r  i s  the: p la in t i f f  in  e a c h  o f  said 

a c t io n s ;  a n d  th e s e  r e s p o n d e n ts  c la im  t h a t  th e 

p e n d e n c y  o f  s a id  a c t io n s  a t  la w  e s to p s  th e  p e titio n e r  

fr o m  p u r s u in g  a n y  r e m e d y  in  t h is  H o n o r a b le  C o u rt.

T h e s e  r e s p o n d e n ts  r e s p e c t iv e ly  s u b m it  th a t  th ey

40 have answered1 all the matters alleged in said peti-
tion, and they pray that they may hence be dis-
missed with their reasonable costs and charges in
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this b e h a lf  m o s t  w r o n g f u l ly  s u s t a in e d ;  a n d  t h e y  a ls o  

p ra y  t h a t  th e y  m a y  h a v e  th e  sa m e  b e n e fit  a n d  a d -

v a n ta g e  a s  th o u g h  t h e y  h a d  d e m u r r e d  t o  s a id  p e t i-

tio n ; a n d  h a d  p le a d e d  th e  s e v e r a l  m a t t e r s  h e r e in -

before s e t  fo r th  b y  th e m  in  b a r  o f  t h e  d e m a n d  o f  

said  p e t it io n e r .
F R A N K  E . B R A D N E R ,

S o l ic i t o r  f o r  a n d  o f
10

C o u n s e l  w it h  R e s p o n d e n ts .

A  tr u e  c o p y :

L . A .  T h o m p s o n ,

C le r k .

15 . A  r e p l ic a t io n  to  t h a t  a n s w e r .

16 . A  s t ip u la t io n  c o n c e r n in g  E . E .  C a m p fie ld .

17 . A  f in a l  d e c r e e  d ir e c t in g  a n  a s s e s s m e n t  t o  b e  

m ade, d a te d  J u n e  9, 19 0 3 , o f  w h ic h  th e  fo l lo w in g  20 

is a  c o p y .

40



I N  C H A N C E R Y  O F  N E W  J E R S E Y .

B e tw e e n

Th e  Cu m b e r l a n d  Lu m b e r  
Co m pa n y , et als.,

C o m p la in a n ts ,
10

a n d

Th e  Cl i n t o n  H il l  Lu m b e r  
a n d  Ma n u f a c t u r i n g  C o ., et 
a l ,

D e fe n d a n ts .

20 T h o m a s  N . M c C a r t e r ,  J r . ,  th e  R e c e iv e r  herein, 

h a v in g  p r e s e n te d  to  th e  C o u r t  h is  p e t it io n  b j  

w h ic h  i t  a p p e a r s  t h a t  t w o  c la im s  a g a in s t  T h e  C lin -

to n  H i l l  L u m b e r  a n d  M a n u fa c t u r in g  C o m p an y  

h a v e  b een  p r o v e d  b e fo r e  h im , o n e  in  fa v o r  of 

J o n a th a n  F .  S t r ie b y , W i l l ia m  E . S p r a g u e , G eorge 

B u b b , N a t h a n ie l  B . B u b b  a n d  H e n r y  C . B u bb, 

p a r t n e r s  in  t r a d e  u n d e r  th e  fir m  n a m e  o f  S tr ie b y , 

S p r a g u e  &  C o ., fo r  th e  su m  o f  T w o  th o u s a n d  six  

30 h u n d re d , a n d  fo r ty - th r e e  d o l la r s  a n d  tw e n ty -tw o  

c e n ts  o f  p r in c ip a l ,  b e s id e s  in te r e s t ,  a n d  o n e  in  fa vo r 

o f  T h e  C u m b e r la n d  L u m b e r  C o m p a n y  fo r  th e  sum  

o f  S e v e n  h u n d r e d  a n d  fifte e n  d o l la r s  a n d  seventy- 

n in e  c e n ts  p r in c ip a l,  b e s id e s  in te r e s t ,  a n d  t h a t  he 

h a d  a c c e p te d  th e  s a id  c la im s  a n d  a d m it te d  th em  as 

c la im s  a g a in s t  th e  s a id  c o r p o r a t io n :

A n d  i t  f u r t h e r  a p p e a r in g  t h a t  W i l l ia m  S . K e t- 

- c h a m , S r .,  W i l l ia m  S . K e t c h a m , J r . ,  G e o r g e  W . 

40 ^-e ĉ h a m  a n d  E d w a r d  E . C a m p fie ld  a p p e a le d  from  

th e  d e te r m in a t io n  o f  th e  s a id  R e c e iv e r  a l lo w in g  the 

s a id  c la im s  a s  d e b ts  o f  T h e  C lin t o n  H i l l  L u m b e r  

a n d  M a n u fa c t u r in g  C o m p a n y , a n d  t h a t  on  the

>On Bill &c. 
Order.
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T h ir t ie th  d a y  o f  O c to b e r , E ig h t e e n  h u n d r e d  a n d  

n in ety-five , i t .  w a s  o rd e r e d , a d ju d g e d  a n d  d e c r e e d  

th a t th e  d e te r m in a t io n  o f  th e  s a id  R e c e iv e r  a l lo w -

in g th e  s a id  c la im s  b e  c o n firm e d , a n d  t h a t  th e  s a id  

c la im s s h o u ld  s ta n d  a s  v a l id  c la im s  a g a in s t  T h e  

C lin to n  H i l l  L u m b e r  a n d  M a n u fa c t u r in g  C o m p a n y  

fo r th e  f u l l  a m o u n t  fo r  w h ic h  th e  sa m e  w a s  p r o v e d

b efore  th e  s a id  R e c e iv e r . 10
A n d  i t  fu r t h e r  a p p e a r in g  t h a t  n o  p r o p e r t y  o f  th e  

sa id  c o r p o r a t io n  h a s  co m e  t o  th e  h a n d s , c u s to d y  o r  

p o ssess io n  o f  th e  s a id  R e c e iv e r , a n d  t h a t  b y  th e  

c e r t if ic a te  o f  in c o r p o r a t io n  o f  th e  s a id  C l in t o n  H il l  

L u m b e r  a n d  M a n u fa c t u r in g  C o m p a n y , E d w a r d  E . 

C a m p fie ld  s u b s c r ib e d  fo r  O n e  h u n d r e d  s h a r e s  o f  

the c a p ita l  s to c k  th e r e o f , W i l l ia m  S i K e t c h a m , S r .,  

fo r O n e  h u n d r e d  s h a r e s  th e r e o f , W i l l i a m  S . K e t -

ch am , J r .,  fo r  O n e  h u n d r e d  s h a r e s  th e r e o f , F r a n k  ^  

D  H o l lo w a y  fo r  O n e  h u n d r e d  s h a r e s  th e r e o f  a n d  

G e o rg e  W . K e t c h a m  fo r  F i v e  s h a r e s  th e r e o f , e a c h  

of th e  p a r  v a lu e  o f  O n e  h u n d r e d  d o lla r s ,  a n d  i t  a p -

p e a r in g  t h a t  s ix t y  p e r  c e n t, o f  t h e ir  s a id  s e v e r a l  

s u b s c r ip tio n s  r e m a in  u n p a id , a n d  t h a t  in  o r d e r  to  

p a y  th e  d e b ts  o f  th e  s a id  c o r p o r a t io n  i t  w o u ld  b e  

n e c e ss a ry  to  c a l l  u p o n  th e  s a id  s u b s c r ib e r s  fo r  

su ch  su m  a s  m ig h t  b e  n e c e s s a r y  fo r  t h a t  p u r p o s e , 

a n d  fo r  th e  p u r p o s e  o f  p a y in g  th e  c o s ts  a n d  ex- 

p en ses o f  th e  a d m in is tr a t io n  o f  th e  e s ta te  o f  th e  

sa id  c o r p o r a t io n . A n d  th e  s a id  R e c e iv e r  h a v in g  

p r a y e d  t h a t  lie  m ig h t  b e  a llo w e d  to  le v y  a n  a s s e s s -

m en t u p o n  th e  s a id  in c o r p o r a to r s  a n d  s to c k h o ld e r s  

o f th e  s a id  c o r p o r a t io n  a n d  t o  b r in g  a c t io n s  a t  

co m m o n  la w  o r  in  e q u it y  t o  r e c o v e r  th e  a m o u n ts  so 

a sse sse d  a g a in s t  th e m  to  th e  e n d  t h a t  th e  s a m e  m a y  

be a p p lie d  u n d e r  th e  d ir e c t io n  o f  t h is  C o u r t  to  th e  

p a y m e n t o f  th e  d e b ts  o f  th e  s a id  c o r p o r a t io n  a n d  

th e  e x p e n s e s  o f  a d m in is tr a t io n  a s  b y  th e  s a id  p e t i -

tio n  w i l l  m o r e  f u l ly  a p p e a r .
A n d  i t  fu r th e r  a p p e a r in g  t h a t  W i l l ia m  S . K e t -

ch a m , S r . ,  o n e  o f  th e  s u b s c r ib e r s  t o  th e  s to c k  o f  th e
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s a id  c o r p o r a t io n  h a s  d e p a r te d  t h is  l i fe ,  a n d . that 
th e  r e s p o n d e n t, G e o r g e  W .. K e t c h a m , h a s  been a p -

p o in te d  A d m in is t r a t o r  o f  th e  e s ta t e  o f  th e  said 

W i l l ia m  S . K e t c h a m , S r .,  a n d  h a s  ta k e n  u p o n  him -

s e l f  th e  b u r d e n  o f  s u c h  a d m in is tr a t io n , a n d  is  the 

h o ld e r  o f  w h a te v e r  in t e r e s t  th e  s a id  W ill ia m  S. 

K e t c h a m , S r .,  h a d  in  s a id  c o r p o r a t io n  in  h is  life-

10 time-
A n d  th e  s a id  R e c e iv e r  h a v in g  g iv e n  n o t ic e  to  the 

s a id  in c o r p o r a to r s  a n d  s u b s c r ib e r s  t h a t  h e  w ould  

a p p ly  to  th e  c o u r t  fo r  le a v e  to  m a k e  a n  assessm en t 

in  a c c o r d a n c e  w it h  th e  p r a y e r  o f  th e  s a id  p etitio n , 

a n d  th e  C o u r t  h a v in g  o n  th e  T w e n ty - s ix th  d a y  of 

D e c e m b e r , E ig h t e e n  • h u n d r e d  a n d  n in ety-n in e, 

o r d e r e d  t h a t  th e  r e s p o n d e n ts  n a m e d  in  th e  said 

p e t it io n  s h o u ld  f i le  t h e ir  a n s w e r  th e r e to  w ith in  

t h ir t y  d a y s  fr o m  th e  d a t e  o f  s e r v ic e  u p o n  th em  or 

t h e ir  s o l ic i to r  o f  a  t r u e  b u t  u n c e r t if ie d  c o p y  o f  the 

s a id  o rd e r , w h ic h  o r d e r  w a s  s e r v e d  in  a cco rd a n ce  
w it h  i t s  t e r m s :

A n d  i t  a p p e a r in g  t h a t  G e o r g e  W . K e tc h a m , A d -

m in is t r a t o r  o f  t h e  e s ta te  o f  W i l l ia m  S . K e tc h a m , 

d e c e a se d , G e o r g e  W . K e t c h a m , in d iv id u a lly ,  and 

W  illia rn  S . K e t c h a m , th r e e  o f  th e  s a id  resp o n d en ts 

f ile d  t h e ir  jo in t  a n s w e r  th e re to , a n d  t h a t  th e  said 

E d w a r d  E . C a m p fie ld  a n d  F r a n k  D . H o llo w a y  

SO n e g le c te d  a n d  r e fu s e d  to  a n s w e r  th e  s a id  p e titio n , 

a n d  th e  s a id  c a u s e  h a v in g  b e e n  b r o u g h t  on  to  a 

h e a r in g  in  th e  p r e s e n c e  o f  J a m e s  E . H o w e ll,  of 

c o u n s e l w it h  th e  R e c e iv e r ,  a n d  F r a n k  E . B ra d n e r, 

o f  c o u n s e l w it h  th e  a n s w e r in g  d e fe n d a n ts , a n d  the 

C o u r t  h a v in g  ta k e n  th e  p r o o fs  a n d  r e a d  a n d  con -

s id e r e d  th e  sa m e  w it h  th e  e x h ib its  in  th e  ca u se : 

A n d  i t  a p p e a r in g  t o  th e  C o u r t  t h a t  th e  c la im  o f 

th e  C u m b e r la n d  L u m b e r  C o m p a n y  h a s  b ee n  w ith- 

40 d r a w n  fr o m  th e  c o n s id e r a t io n  o f  th e  C o u r t  and 

fr o m  th e  h a n d s  o f  th e  R e c e iv e r ; a n d  i t  fu r th e r  a p -

p e a r in g  t h a t  t h e r e  is  d u e  t o  th e  s a id  J o n a th a n  F . 

S t r ie b y ,  W i l l ia m  E .  S p r a g u e , G e o r g e  B u b b , Na-



th a n ie l B . B u b b  a n d  H e n r y  0 . B u b b , p a r t n e r s  in  

tra d e  u n d e r  th e  firm  n a m e  o f  S t r ie b y ,  S p r a g u e  & 

Co., on  t h e ir  c la im  fo r  p r in c ip a l  a n d  in te r e s t  o n  

th is d a y  th e  su m  o f  F o u r  t h o u s a n d  th r e e  h u n d r e d  

and s ix ty -o n e  d o l la r s  a n d  s e v e n te e n  c e n t s ; a n d  t h a t  

the s a id  R e c e iv e r  h a s  p a id  a n d  in c u r r e d  b i l ls  o f  

co sts a n d  e x p e n s e s  in  a n d  a b o u t  th e  e x e c u t io n  o f 

h is s a id  t r u s t  a s  R e c e iv e r  in  th is  c a u s e , a m o u n t in g  

in th e  a g g r e g a t e  to  S i x  h u n d r e d  a n d  e ig h ty - fo u r  

d o lla r s  a n d  s e v e n ty - fo u r  c e n ts , w h ic h  w it h  in te r e s t  

th ereon  a m o u n ts  on  t h is  d a y  to  th e  su m  o f  E ig h t  

h u n d re d  a n d  tw o  d o l la r s  a n d  fo r ty -s e v e n  c e n ts .

A n d  i t  fu r t h e r  a p p e a r in g  t h a t  th e  s a id  R e c e iv e r  

w ill  b e  o b lig e d  t o  in c u r  f u r t h e r  c o s ts  a n d  e x p e n s e s  

in th is  s u i t  in  t h e  e x e c u t io n  o f  h is  s a id  t r u s t ,  in -

c lu d in g  th e  e n r o l l in g  o f  th e  p r o c e e d in g s  th e r e in , 

th e  f in a l  d e c r e e  h e r e in  a n d  th e  s e t t le m e n t  o f  th e  

R e c e iv e r ’s a c c o u n ts ,  w h ic h  c o s ts  a n d  e x p e n s e s  a r e  

h ereb y  a llo w e d  a t  F i f t y  d o lla r s ,  a n d  t h a t  h e  w i l l  

in c u r  f u r t h e r  c o s ts  a n d  e x p e n s e s  in  a n d  a b o u t  c o l-

le c t in g  th e  a s s e s s m e n t h e r e in a ft e r  p r o v id e d  f o r  in  

th e  co m m o n  la w  c o u r ts , w h ic h  c o s ts  a n d  e x p e n se s  

a re  a llo w e d  a t  O n e  h u n d r e d  d o lla r s .

A n d  i t  f u r t h e r  a p p e a r in g  t h a t  th e  s a id  R e c e iv e r  

sh o u ld  b e  a llo w e d  th e  s u m  o f  O n e  h u n d r e d  a n d  

f if ty  d o l la r s  fo r  h is  c o m p e n s a t io n  a s  R e c e iv e r  h e r e -

in ; a n d  t h a t  th e r e  s h o u ld  b e  a llo w e d  to  J a m e s  E . 

H o w e ll, h is  c o u n s e l,  a  c o u n s e l fe e  o f  O n e  th o u s a n d  

d o lla r s  fo r  h is  s e r v ic e s  to  th e  R e c e iv e r  in  t h is  c a u se , 

a ll  o f  w h ic h  c o s ts , fe e s  a n d  e x p e n s e s  a g g r e g a t e  th e  

sum  o f T w o  th o u s a n d  o n e  h u n d r e d  a n d  tw o  d o l-

la r s  a n d  fo r ty -s e v e n  c e n ts , w h ic h  a d d e d  to  th e  

a m o u n t o f  th e  c la im  o f  th e  s a id  fir m  o f  S t r ie b y , 

S p r a g u e  &  C o ., a g g r e g a t e s  th e  su m  o f  S ix  th o u s a n d  

th re e  h u n d r e d  a n d  fo r ty - fo u r  d o l la r s  a n d  n in e ty -  

seven  c e n ts , t o  b e  p a id  o u t  o f  s u c h  a s s e ts  o f  sa id  

c o r p o r a tio n  a s  m a y  c o m e  to  th e  h a n d s  o f  th e  s a id  

R e c e iv e r . A n d  t h a t  th e  s a id  R e c e iv e r  h a s  n o w  n o  

fu n d s  w it h  w h ic h  t o  p a y  th e  sa m e  a n d  t h a t  a n  as-



s e g m e n t  s h o u ld  b e  m a d e  a g a in s t  th e  p e rso n s  who 

s u b s c r ib e d  fo r  a n d  n o w  b o ld  th e  s to c k  o f  th e  said 
c o r p o r a tio n .

A n d  i t  f a r t h e r  a p p e a r in g  t h a t  th e  s a id  F r a n k  D. 

H o l lo w a y  a n d  E d w a r d  E .  C a m p fie ld  a r e  in solven t 

a n d  t h a t  n o  p o r t io n  o f  t h e ir  s a id  s u b s c r ip t io n  can 
b e  r e c o v e r e d  fr o m  th e m ;

I t  is  th e re u p o n , on  t h is  N in th  d a y  o f  J u n e , N in e-

te e n  h u n d r e d  a n d  th r e e , o rd e r e d , a d ju d g e d  and 

d e c r e e d  t h a t  T h o m a s  N . M c C a r t e r ,  J r .  th e  R eceiver 

in  th is  c a u s e  b e  a n d  h e  h e r e b y  is  d ir e c te d  and 

a u th o r iz e d  to  a s s e s s , c a l l  a n d  c o l le c t  th e  s a id  sum 

o f  S i x  th o u s a n d  th r e e  h u n d r e d  a n d  fo r ty - fo u r  dol-

la r s  a n d  n in e ty -s e v e n  c e n ts , w it h  in te r e s t ,  fro m  the 

sa id  G e o r g e  W . K e t c h a m , G e o r g e  W . K etch a m , 

A d m in is t r a t o r  o f  th e  e s ta t e  o f  W i l l ia m  S . K e tch a m , 

a n d  W il l ia m  S . K e t c h a m , J r .,  o u t  o f  th e ir  respec-

t iv e  s u b s c r ip t io n s  a s  in c o r p o r a to r s  a n d  sto ck h o ld -

e r s  o f  T h e  C l in t o n  H il l  L u m b e r  a n d  M a n u fa c tu r -

in g  C o m p a n y , w h ic h  h a v e  n o t  b ee n  f u l l y  p a id  up, 

( b u t  n o t  t o  e x c e e d  s ix t y  p e r  c e n t, t h e r e o f ) ,  a n d  to 

e n fo r c e  p a y m e n t  o f  s u c h  a s s e s s m e n t a n d  c a ll  by 

su it  i f  n e c e s s a r y  a g a in s t  e a c h  o f  th e  a b o v e  nam ed 

d e lin q u e n t  s u b s c r ib e r s  a n d  s to c k h o ld e r s  o f  th e  said 

c o r p o r a tio n . T h is  o r d e r  i s  m a d e , h o w e v e r , w ith -

o u t  p r e ju d ic e  to  th e  r ig h t s  o f  a n y  p e r s o n  n a m ed  in 

s a id  p e t it io n  o r  in  t h is  o r d e r  to  a n y  d e fe n c e  w hich  

t h e y  m a y  h a v e  t o  a n y  a c t io n , le g a l  o r  eq u ita b le , 

w h ic h  m a y  b e  b r o u g h t  a g a in s t  th e m  on  su ch  a l-
le g e d  s to c k  s u b s c r ip t io n s .

R e s p e c t f u l ly  a d v is e d ,

J O H N  R . E M E R Y ,  

V ic e  C h a n c e llo r .

18 . A  p a p e r  w it h d r a w in g  th e  c la im  o f  th e  C u m -
b e r la n d  L u m b e r  C o .

P5. ( P a g e  2 8 .)

B i l l  o f  s a le  fr o m  F r a n k  D . H o l lo w a y  to  T he
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C lin to n  H i l l  L u m b e r  &  M a n u fa c t u r in g  C o m p a n y , 

d ated  J a n u a r y  23, 18 9 3.

P6. ( P a g e  3 4 .)

T h e  fo r m a l P r o o f  o f  C la im  o f  S t r ie b v ,  S p r a g u e  

& Co.

PTC ( P a g e  3 5 .)  10

T h e  N o t ic e  o f  A s s e s s m e n t  m a d e  b y  th e  R e c e iv e r  

in  p u r s u a n c e  o f  th e  d e c r e e  o f  J u n e  9, 19 0 3.

D EFEN D AN T’S E X H IB IT S.
D l. ( P a g e  3 7 .)

12  n o te s  o f  W i l l ia m  S . K e t e h a m , e n d o rse d  b y  

F r a n k  D . H o llo w a y . 20
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