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NOTICE OF A PPEAL.

Filed October 11, 1929.

SECOND DISTRICT COURT OF THE 
CITY OF NEWARK.

Go l d s mit h , M ye r  & L obd ell , 
I n c ., a co rp o ra t io n ,

Plaintiff,

vs.
Ph il l ip  Gl a d s t o n e ,

Defendant.

On Contract.

10

To Samuel H. Nelson, Esquire, attorney for de-
fendant. 20

S i r :
Take notice that the plaintiff appeals to the 

New Jersey Supreme Court from the determina-
tion of the Second District Court of the City of 
Newark in the above entitled cause which re-
sulted in a judgment in favor of the defendant 
and against the plaintiff.

Yours truly,
PITNEY, HARDIN & SKINNER, 30

Attorneys for Plaintiff.

Service of copy of notice of appeal acknowl-
edged by attorney for defendant on October 10,
1929.

40
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Transcri/pt of Docket.

1929
Sept. 9. This cause was adjourned until Sep-

tember 16th.
“  16. This cause was adjourned until Sep-

tember 23rd.
“  23. The plaintiff and defendant appeared

and the cause was tried and deter-
mined at this time.
Richard L. Cohen and Walter Otto 
Donath were sworn in behalf of the 
plaintiff.
The defendant was sworn in his own 
behalf.
James S. Hare was sworn in rebuttal. 
The evidence being closed, the Court 
rendered judgment in favor of the 
defendant; whereupon judgment is en-
tered in favor of the defendant and 
against the plaintiff with costs.

Oct. 11. Notice of appeal and appeal bond 
filed.

SECOND DISTRICT COURT OF THE 
CITY OF NEWARK.

I, Louis R. F r e u n d , Judge of the Second Dis-
trict Court of the City of Newark, County of 
Essex and State of New Jersey, do hereby certify 
that the aforesaid Court is a Court of Record, 
that James E. Garrigan, whose name is sub-
scribed to the preceding transcript, is the Clerk 
of the Second District Court of the City of New-
ark, County of Essex and State of New Jersey, 
and that full faith and credit are due to his 
official acts.
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Certificate of Clerk.

Witness my hand at Newark, N. J., this six-
teenth day of October, A. D. 1929.

LOUIS R. FREUND,
Judge.

10
SECOND DISTRICT COURT OF THE 

CITY OF NEWARK.

I, Ja me s  E. Ga r r ig a n , Clerk of the Second Dis-
trict Court of the City of Newark, County of 
Essex and State of New Jersey, do hereby certify 
that the aforesaid Court is a Court of Record, 
that Honorable Louis R. Freund, whose name is 
subscribed to the preceding certificate is Judge of 

20 the Second District Court of the City of New-
ark, County of Essex and State of New Jersey, 
and that the signature of said Judge is genuine.

In  T e s t imo n y  W h e re o f  I have set my hand 
and affixed the seal of said Court this sixteenth 
day of October, A. D. 1929.

JAMES E. GARRIGAN,
Clerk.

30
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State of Demand.

SUMMONS.

The defendant was duly summoned.

ST A TE  OF D EM AND.

SECOND DISTRICT COURT OF THE 
CITY OF NEWARK.

10

Gol dsmit h, Myer  & Lobdel l , \
Inc ., a corporation, 1 

Plaintiff, I
\ On Contract.

Phil l ip Gl adst one, 1
Defendant. J 20

I
The plaintiff demands of the defendant the 

sum of five hundred dollars ($500.00) upon the 
following demand:

1. Plaintiff is a corporation organized and 
existing under the laws of the State of New Jer-
sey and having its principal office and place of 
business at 1060 Broad street in the City of 
Newark, State of New Jersey. 30

2. Plaintiff is, and at the times herein re-
ferred to was, engaged in a general brokerage 
business and particularly in buying and selling 
stock on the order and for the account of its 
customers and as their agents.

3. On July 12, 1929, defendant was, or rep-
resented to plaintiff that he was, the holder and 
owner of 100 shares of the common stock of 
American Insurance Company and 72 shares of

40



6
State of Demand.

the common stock of Firemen’s Insurance Com-
pany.

4. On said date, defendant ordered plaintiff 
to find a purchaser for and to consummate a 
sale of said 100 shares of stock of American In-
surance Company and said 72 shares of stock of

lO Firemen’s Insurance Company, “ at the market,”  
and to buy for defendant 25 shares of the com-
mon stock of Chase National Bank, “ at the 
market. ’ ’

5. Thereupon, at defendant’s instance and re-
quest as aforesaid, and as his broker and agent, 
plaintiff placed an order for the sale of and sold 
100 shares of American Insurance Company 
stock at the best price then obtainable for the 
same, to-wit at 25% for each share; and further

20 placed an order for the sale of and sold 72 
shares o f Firemen’s Insurance Company stock 
for the best price then obtainable for the same, 
to-wit at 40^4 for each share; and further pur-
chased for defendant,' at the lowest price at 
which it was then obtainable, to-wit at 209, 25 
shares of Chase National Bank.

6. Plaintiff thereupon confirmed to defendant 
said transactions of sale and said transaction of 
purchase so made upon the order of and for the

30 account of defendant, confirming said sale of 100 
shares of American Insurance Company stock 
aforesaid at 25% instead of at 25%, by reason 
of the fact that plaintiff had quoted said stock to 
defendant, prior to his ordering sale thereof, as 
having a then current market price of “ 25% bid 
and 26 asked.”  Plaintiff further confirmed to 
defendant said sale of 72 shares of Firemen’s 
Insurance Company stock at 39%, thereby charg-
ing defendant with one-half of a point (50c) on 
each such share as and for plaintiff’s reasonable40
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State of Demand.

commission on the sale of said 72 shares of Fire-
men’s Insurance Company stock and also said 
100 shares of stock of American Insurance Com-
pany, making a net charge for said commissions 
of $23.50. Plaintiff further confirmed to defend-
ant the purchase of said 25 shares of Chase Na-
tional Bank, at 210, thereby charging defendant 
the reasonable commission of one dollar upon 
each of said shares so purchased, or a com-
mission of $25 upon said transaction of purchase.

7. Thereupon and on July 13, 1929, defendant 
unlawfully repudiated said transactions of sale 
and said transaction of purchase and unlawfully 
refused to deliver to plaintiff a certificate or 
certificates representing 100 shares of the com-
mon stock of American Insurance Company or a 
certificate or certificates representing 72 shares 
of common stock of Firemen’s Insurance Com-
pany, or any part thereof, and further unlaw-
fully refused to pay to plaintiff the cost to it of 
said 25 shares of common stock of Chase National 
Bank or any part of said cost.

8. Thereupon plaintiff was required and com-
pelled, in order to fulfill and perform said trans-
actions of sale so carried out by it at the instance 
and request of defendant, to purchase 100 shares 
of common stock of American Insurance Com-
pany, at a cost of 25% for each share and 72 
shares of the common stock of Firemen’s Insur-
ance Company, at a cost of 41%  for each share, 
to the damage of plaintiff in the sum of $109.50. 
Plaintiff suffered no damage upon the resale of 
said 25 shares of Chase National Bank stock 
which defendant refused to take delivery of or 
pay for, as aforesaid.

PITNEY, HARDIN & SKINNER,
Plaintiff’s Attorney.
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A B STR AC T OF TESTIM O N Y AND OPINION 
OF COURT.

SECOND DISTRICT COURT OF THE 
CITY OF NEWARK.

✓

10
Gol dsmit h, Myee & Lobdel l , 

I n c ., a corporation,
Plaintiff,

vs.
Phil l ip Gl adst one,

Defendant.

On Contract.

Pitney, Hardin &. Skinner (William H. Os- 
20 borne, Jr.), attorneys for plaintiff.

Samuel H. Nelson, attorney for defendant.

The action was for the recovery of damages 
arising out of the alleged repudiation of orders 
for the purchase and sale of stock claimed by 
plaintiff, stock-brokers, to have been placed by 
defendant with plaintiff. The case was tried be-
fore the Honorable Louis R. Freund without a 
jury.

For the plaintiff, Richard S. Cohen testified 
30 that he was a salesman employed by the plain-

tiff; that on Friday, July 12, 1929, he had a con-
versation with the defendant at the Newark office 
of Hirsch, Lilienthal & Co., at about three P. M., 
during which he suggested to the defendant that 
the defendant might profit by selling his stock in 
the American Insurance Company and in the 
Firemen’s Insurance Company and purchasing 
Chase National Bank stock in its place. At the 
defendant’s request, Mr. Cohen ’phoned to plain- 

40 tifPs office and obtained the bid and asked quota-
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Abstract of Testimony.

tions on said stocks as follows: American Insur-
ance Company, 25% bid, 26 asked; Firemen’s 
Insurance Company, 39% bid, 40% asked; Chase 
National Bank, 208 bid, 210 asked. He repeated 
these quotations to defendant and was instructed 
by the defendant to sell defendant’s 72 shares of 
Firemen’s stock and 100 shares of American 
stock “ at the market”  and to purchase 25 shares 
of Chase National Bank stock “ at the market.”  
Cohen immediately instructed plaintiff’s trader 
to execute these orders.

Objection was made to the testimony of Cohen 
as to the prices at which the respective stocks 
were sold and bought by the trader, on the ground 
that such testimony was hearsay. The objection 
was sustained.

Cohen testified th#t plaintiff buys and sells 
stock for its customers through its trader by 
telephone and that a reasonable charge for serv-
ices is made by plaintiff by deducting such 
charge in the confirmation forwarded to the cus-
tomer.

Cohen further stated that later in the after-
noon of the 12th, at about four o ’clock, defendant 
’phoned to him at plaintiff’s office and said that 
he had been thinking over the matter and believed 
that he would suffer too great a loss in the trans-
action. Cohen told him that the sales and pur-
chase had already been made, that the American 
Insurance Company stock had been sold for the 
defendant at 25%, the Firemen’s Insurance Com-
pany stock at 39% and the Chase National Bank 
stock had been purchased at 210; whereupon the 
defendant seemed satisfied and made no objection 
to the prices; that a Mr. Eyre, another employee 
of plaintiff, was within hearing at Cohen’s end 
of the telephone and overheard Cohen’s part 
of the conversation with the defendant. The

10
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Abstract of Testimony.

next morning, Cohen stated, the defendant called 
him on the ’phone at plaintiff’s office and said 
that he had compared the prices obtained with 
the newspaper quotations and thought that he 
was getting very poor prices; that he could have 
done better elsewhere. Cohen went to see the 

10 defendant at Hirsch, Lilienthal & Co.’s office that 
morning and told him that the prices obtained 
were fair prices; that the plaintiff merely de-
ducted a reasonable charge for its services and 
did not indulge in shading the price to the cus-
tomer’s disadvantage. The defendant said that 
he would not deliver his American and Firemen’s 
stock for transfer to the purchaser and that he 
would deny that he had given any orders of 
sale or purchase to Cohen. Cohen told him that 

2q plaintiff would place the matter in the hands of 
its attorneys if the American and Firemen’s 
stock was not delivered by the defendant to 
plaintiff.

Walter Otto Donath, for plaintiff, testified that 
he was employed in the cashier’s department of 
plaintiff; that plaintiff kept regular books of 
account showing the transactions made for cus-
tomers and that the witness had supervision 
over these accounts. He quoted from the defend-
ant’s account on plaintiff’s books, which he 

** produced, the prices at which the American In-
surance Company and Firemen’s Insurance 
Company stock had been sold for the defendant, 
the price at which the Chase National Bank 
stock had been purchased and the prices of stock 
bought by plaintiff to cover the sale transactions 
on defendant’s refusal to deliver the stock, as 
follows:

July 12, 1929—72 Firemen’s at 40% sold; 100 
American at 25% sold; 25 Chase at 210 bought. 

40 July 13—100 American at 25% bought.
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Abstract of Testimony.

July 22—72 Firemen’s at 41*4 bought.
He testified that a calculation of the losses suf-

fered by plaintiff in covering the repudiated 
transactions, based on said figures, was the sum 
of $109.50.

Plaintiff rested.

The defendant testified that he had a conver-
sation with the witness Cohen on Friday, July 12, 
wherein Cohen urged him to sell his stock in 
the American Insurance Company and Firemen’s 
Insurance Company and to purchase stock of the 
Chase National Bank, saying that the defendant 
would recoup the losses suffered by him on the 
sale of said stocks through the the rapid rise of 
Chase stock; that Gladstone requested that Cohen 
obtain further quotations and communicate with 
him before he would give Cohen a definite an-
swer; that on going to his home the defendant 
looked up his records showing the purchase 
price of the American and Firemen’s stock held 
by him and calculated that he would suffer a 
loss of $1,250 if he sold this stock at that time. 
He thereupon, on that afternoon, called up Cohen 
at the plaintiff’s office and told Cohen not to 
bother to get further quotations; but that on the 
following morning he received from the plaintiff 
in the mails confirmations of the sale of his stock 
and the purchase of Chase National Bank stock 
for his account. The defendant immediately 
called Cohen and stated that he had given no 
orders to Cohen. Cohen thereupon met him at 
Hirsch, Lilienthal & Co. and tried to induce the 
defendant to agree to the transactions which had 
taken place. Cohen was very excited and said 
that if he did not deliver the stock the plaintiff 
would place the matter in the hands of its attor-
neys.

10

20
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Abstract of Testimony.

On cross examination, the defendant said that 
he had bought and sold stocks for some time, but 
that he had had no dealings in bank stocks with 
the exception of the purchase of the American 
and Firemen’s stock. He did not know how 
brokers dealing in bank stocks received compen- 

10 sation for their services. He stated that Cohen 
had called up plaintiff ’s office from Hirsch, Lilien-
thal & Co. on July 12th and had obtained the 
bid and asked prices, which he reported to the 
defendant. Defendant told Cohen to work on 
the proposition further and to give him a report 
on the following morning. The defendant then 
went home and looked up his records, found on 
comparison with the newspaper prices of stocks 
bid and asked that he would lose $1,250 if he 

20 s°ld said stocks at that time.
Q If Cohen had already obtained quotations 

for you what more could he do before the next 
day in working the proposition up? A The bid 
and asked prices don’t mean a thing necessarily. 
You can often get better prices than those quoted. 
The bid price often varies ten points from the 
asked price.

Q How much did the bid and asked prices 
given you by Cohen vary? A About a point 

gg or two.
Q Then what better quotations could Cohen 

obtain for you than those he had already quoted? 
A I told him to work on it and see if he could 
not get better quotations.

Gladstone said that when he called Cohen on 
Friday afternoon, Cohen did not say that he had 
sold any of the stock, but gave a quotation for 
Firemen’s stock. He gave no other quotations.

Gladstone testified that he never buys or sells 
4q without getting a special quotation, whether it
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A b s t r a c t  o f  T e s t im o n y .

be bank stocks or stocks on the stock exchange. 
H e  does not re ly  on the tape.

Q Th en  w hy did you  put in an order w ith  
p la in tiff b efore  this tim e to sell A m erican  and  
F ire m e n ’s at a price m uch higher than w as being  
offered ? A  T h a t w as a future order.

In  rebuttal, p la in tiff called Jam es S . E y re , who  
testified that he w as em ployed by the p la in tiff ; 
that on the aftern oon  o f J u ly  12th he w as sittin g  
at his desk adjacent to C o h en ’s desk and heard  
the telephone g ir l call, “ M r. Cohen, M r . G lad -
stone is on the w ir e .”  Cohen then took up the 
phone, addressed  M r . G ladstone by nam e and  
told  him  that he had sold G lad sto n e ’ s A m erican  
and F ir e m e n ’s stock at certain  prices and p u r-
chased C hase stock fo r  the defendant at a cer-
tain  price. E y r e  rem em bered and gave the exact 
prices m entioned by Cohen as fo llo w s : A m e r i-
can In su rance C om p any at 2 5 ^ ;  F ir e m e n ’s In -
surance C om p any at 3 9 %  ; Chase N ation al B an k  
at 210.

On cross exam ination  E y re  said  that he did  
not o f h is own know ledge know  that G ladstone  
w as speaking at the other end o f the w ir e ; that 
he did not hear G lad sto n e ’s v o ic e ; that he con-
cluded that G ladstone w as at the other end o f  
the w ire because he heard  the telephone g ir l call, 
“ M r. Cohen, M r . G ladstone is on the w ir e ,”  and  
heard  Cohen address a M r. G ladstone in speak-
ing  over the telephone.

In  rebuttal by  the defendant, G ladstone denied  
that he h ad heard  Cohen m ake any o f the state-
m ents over thè phone to him  on the afternoon  
o f J u ly  12th that E y re  had testified had been  
m ade b y  Cohen.

Judge F reu n d , in rendering jud gm en t, gave  
reasons fo r  his decision, which w ere substan-
tia lly  as fo llo w s :

10
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O p in io n  o f  C o u r t .

T h is is a case in volvin g  a dispute as to the 
existence o f  an oral order b y  a custom er to a  
broker fo r  the sale o f  stock. I  notice a number 
o f  cases on the lists o f  causes w herein brokers 
are p laintiffs. I  have read the handw riting on 
the w all and am  taking this opportunity o f set- 

1 0  ting forth  at length  the grounds upon which I  
am  deciding this action.

M r. Cohen, the p la in tiff ’s w itness, tells a 
stra igh tforw ard  story. I  have no reason to 
doubt any p art o f  his story. A t  the sam e time, 
the defendant tells a story  which has not been 
im peached. The law  places upon the plaintiff 
the burden o f  p ro v in g  a contract. W h e re  the 
evidence to show  the existence o f the contract 
is counterbalanced by evidence o f  equal worth  

2 0  d isp u ting  the existence o f the contract, the plain-
tiff  has fa iled  to sustain  the burden o f p roof. F or  
all that I  h ave before m e, there m ay  have been 
an honest m isunderstanding on each side as to 
the intention o f the other.

I  am  fu lly  aw are that the m ethod claim ed to 
h ave been follow ed  by the broker in this case is 
the usual practice, that is, the acceptance of 
orders fro m  custom ers over the telephone or by 
w ord o f  m outh w ithout w ritten  m em orandum  or 

3 q  other corroborative p roof. Such transactions do 
not form  exceptions to the rule requiring the 
p la in tiff to assum e the burden o f  p rovin g  a con-
tract. I f  the broker deals in this fashion  he must 
assum e the risk o f a  d ispute o f  the kind found  
in the instant case. Y o u  m a y  say  that there 
m ight be m ore reason fo r  a fa ls ify in g  by a cus-
tom er than by a broker due to the fact that it is 
to the b ro k er ’ s interest to carry  out a custom er’s 
orders fa ith fu lly  while it m ay  be to the 
cu sto m er’s interest to deny an order which has

40
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O p in io n  o f  C o u r t .

been unw isely given . B u t I  cannot give such a 
theory w eight in  determ ining w hether the bur-
den o f p ro o f has been sustained, and in consid-
eration  o f  that question the know ledge o f this 
com m on practice stands m ute.

M r . O sborne— W e  subm it that the burden o f  
p ro o f has been sustained fo r  this re a so n : T h at  
outside o f  any  inconsistencies which m a y  have  
appeared in the d efen d a n t’s testim ony on cross  
exam ination, w e have corroboration o f the testi-
m ony o f  the p la in tiff ’ s w itness, M r . Cohen. M r. 
Cohen testified that he held a telephone con-
versation  w ith M r . G ladstone wherein he ad -
vised  the defendant as to the sale and purchase  
o f the stock and the prices which w ere obtained, 
on F r id a y , the 1 2 th ; that M r . E y re  overheard  
the conversation  in the p la in tiff ’ s office. The de-
fendant adm its that he had a telephone con-
versation  w ith M r. Cohen on that afternoon . 
M r. E y re  was then put on the stand and testified  
that he heard  M r. Cohen speak to a m an w hom  
he addressed  as M r. G ladstone over the telephone  
on that aftern oon  and that he quoted certain  
prices as the sale and purchase prices o f certain  
stocks. T h is testim ony not on ly  corroborates  
the testim ony o f M r. Cohen but serves to shake  
the testim ony given  b y  M r. G ladstone.

T h e C ourt— I  cannot give such corroboration  
any w eight in arriv in g  at m y  decision. M r . E y re  
said that the telephone g ir l called to M r. Cohen, 
*1 M r . Cohen, M r. G ladstone is on the w ire ’ ’ ; that 
M r. Cohen picked up the receiver and talked over  
the telephone, addressin g a M r. G ladstone. I f  
M r. E y re  had testified that he heard  M r. Cohen  
direct a certain  num ber to be called and then  
addressed  the p arty  answ ering as M r . G ladstone, 
and i f  p ro o f w ere offered  to the effect that such 
num ber w as M r. G lad sto n e ’s— then I  m ight be

10
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O p in io n  o f  C o u r t .

able to give such corroboration  som e w eight, but 
I  cannot give a  se lf-serv in g  declaration  such as 
the repetition  by M r . E y r e  o f  M r . C oh en ’s words 
over the ’phone an y w eight in considering the 
question o f  preponderance o f  evidence. There are 
certain instances w here such a conversation might 

1 0  be adm issible under circum stances tending to 
id en tify  the speaker a t the other end o f  the wire, 
but this is not one o f  those cases.

I  h ad before  m e som e tim e ago a suit for  
b ro k e r ’s com m issions which I  decided in favor of 
the broker, w here the con troversy  confined itself 
to the question as to w hether an oral direction  
to purchase, g iven  b y  a custom er, cam e within 
the S tatu te  o f F rau d s. I  decided that such a 
transaction  did  not com e w ithin the Statute. But 

20 in  that case the defendant did not deny that he 
had given  the order. I f  I  should decide for  the 
p la in tiff in this case upon its uncorroborated  
statem ent and in the face o f d efen d a n t’ s denial, 
I  w ould set a  precedent which w ould open the 
d oor to unscrupulous brokers to buy and sell 
w ithout actual orders. U n til a h igher court finds 
to the contrary, m y  ru ling in this ease will be 
fo llow ed  in sim ilar cases in this court.

T h ere w ill be ju d gm en t fo r  the defendant.
30 P I T N E Y , H A R D I N  & S K I N N E R ,

A tto rn e y s fo r  P la in tiff-A p p ellan t.
S A M U E L  H . N E L S O N ,

A tto rn e y  fo r  D efend an t-A p p ellee .

4 0
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GROUNDS OF APPEAL.

F ile d  N ovem ber 12, 1929.

N E W  J E R S E Y  S U P R E M E  C O U R T .

G o l d s m i t h , M y e r  &  L o b d e l l , 

I n c .,
P la in t i f f -A p p e l la n t ,

10

vs.
O n  A p p e a l .

P h i l l i p  G l a d s t o n e ,

D e fe n d a n t -A p p e l l e e .

T o Sam uel H . N elson , attorney o f defendant.
Si r :

20The fo llow in g  is a  specification o f the deter-
m inations o f the Second D istrict C ourt o f the 
C ity  o f  N ew ark  in the above-entitled  cause w ith  
respect to which the p laintiff-ap pellant is d is-
satisfied in point o f la w :

1. The learned tria l ju d ge erred in determ in-
ing that the p la in tiff had not sustained the 
burden o f  p ro o f.

2. The learned tria l ju d ge erred  in refu sin g, 
over the p la in tiff ’s protest, to consider as legal 
evidence the corroborative testim ony o f the p lain -
t i f f ’s w itness, E y r e , who testified on rebuttal 
confirm ing the testim ony o f the p la in tiff ’ s w it-
ness, Cohen, and refu tin g  the testim ony o f the 
defendant, G ladstone, regard in g  w hat w as said  
b y  the w itness, C ohen, to the defendant, G lad -
stone, d u rin g  a telephone conversation  betw een  
them  on J u ly  12, 1929, in that such refu sal over-
looked the fact that both the defendant and said  
C ohen had p rev io u sly  testified that there had

40
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Grounds of Appeal.

been a telephone conversation , and only one tele-
phone conversation , betw een them , on the day and 
at the tim e m entioned.

3. The learned tria l ju d ge failed  in the per-
form ance o f  his duty to w eigh and com pare the 
credibility  o f the testim ony o f the w itnesses

10  called on behalf o f  the p la in tiff w ith the credi-
b ility  o f the testim ony o f the defendant, who was 
the only w itness on behalf o f  the defense, and 
fa iled  to take into consideration the self-interest 
o f the defendant in denying the existence o f an 
unprofitable contract and fa iled  to com pare the 
d e fe n d a n t’s self-in terest w ith the absence o f any 
like pecuniary interest on the p art o f the w it-
nesses called in the p la in tiff ’s behalf.

4. The learned tria l ju d ge erred  in rendering  
20 jud gm en t fo r  the defendant upon the ground

that a jud gm en t fo r  the p la in tiff w ould set a 
precedent which w ould open the door in future  
cases to fra u d  upon the p art o f brokers, thus 
overlooking the greater p ossib ility  that the jud g-
m ent entered w ill open the door to frau d  upon 
the p art o f  unscrupulous custom ers w hose trad-
ing orders have proved  unprofitable.

5. The learned tria l ju d ge  erred  in determ in-
in g  that brokers who accept oral orders from

3 0  custom ers, “ w ithout w ritten  m em orandum  or 
other corroborative p r o o f ,”  m ust assum e the 
risk o f a dispute o f the kind raised  in the case at 
bar.

P I T N E Y , H A R D I N  & S K I N N E R ,  
A tto rn e y s fo r  P la in tiff-A p p ellan t.

D ated  N ovem ber 9, 1929.

S ervice o f grounds o f  appeal acknow ledged by 
attorn ey  fo r  defendant-appellee N ovem ber 9, 

4 0  1929 and consent given  to filing as w ithin tim e.
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OPINION OF SUPREME COURT.

F ile d  J an u a ry  29, 1930.

N E W  J E R S E Y  S U P R E M E  C O U R T . 
N o . 407 , J an u ary  T e n n , 1930.

G o l d s m i t h , M y e r  &  L o b d e l l , 

I n c .,

P la in t i f f -A p p e l la n t ,
vs.

P h i l l i p  G l a d s t o n e ,

Defendant-Respondent.

O n  A p p e a l .

10

A rg u e d  J an u ary  21, 1 9 3 0 ; decided J an u ary  20  
28, 1930.

B e fo re  Justices P ark er, B lack  and B odine.
F o r  the appellant, M essrs . P itn ey , H a rd in  

& Skinner and M essrs . Shelton  P itn ey  and W i l -
liam  H . O sborne, J r.

F o r  the defendant, M r. Sam uel H . N elson.
P e r  C u r i a m .

T h is suit w as brought in the Second D istrict  
Court o f N ew ark  to recover $109 .50  dam ages 30  
by a broker grow in g  out o f  an alleged oral con-
tract m ade over the telephone. T h e state o f de-
m and alleges, that on J u ly  12, 1929, the d efen d -
ant requested the p la in tiff to find a purchaser  
and sell fo r  him  100 shares o f  stock o f the 
A m erican  Insurance C om pany and 72 shares of  
the stock o f  the F ir e m a n ’s Insurance C om pany  
“ at the m a rk e t,”  and to  buy 25 shares o f the 
com m on stock o f the Chase N ational B ank “ at 
the m a rk e t.” 40
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O p in io n  o f  S u p r e m e  C o u r t .

The case w as tried  b y  the ju d ge without a 
ju r y  resu lting  in  a jud gm en t fo r  the defendant. 
The p la in tiff appeals and files five specification  
o f d eterm in ation s, w ith respect to which the 
p la in tiff is dissatisfied in point o f law. They  
are all included in and m a y  be considered under 

1 0  the first one, v iz : the tria l judge erred in deter-
m in in g that the p la in tiff had not sustained the 
burden o f p roof. W ith  the conclusion of the 
tr ia l ju d ge  w e concur, because the crux of the 
case involves sim p ly  a question  o f fact. There  
w as evidence b efore the C ourt on which the 
judgm en t rests. I t  m ay  not be am iss, however, 
to point out that in the state o f the case sent 
up w ith the appeal in  the printed book Richard
S. Cohen, a salesm an fo r  the p la in tiff, w as called 

2q  and testified to the alleged transaction and 
W a lte r  O tto D onath , em ployed in the cashier's  
departm ent o f the p laintiff, the la tte r ’s testi-
m on y  how ever, is sim p ly  as to the quotations 
o f the stock, which is n ot in  controversy. The 
p la in tiff then rested. The defendant, Phillip  
G ladstone, testified on his ow n behalf, flatly con-
tradicting the testim ony given  b y  the p la in tiff’s 
w itness R ichard  S . Cohen, as to the alleged con-
tract. Then  the p la in tiff in rebuttal called as a  

oQ w itness Jam es S . E y r e , who said  he w as in the 
room  when the telephone g ir l called “ M r. 
Cohen, M r. G ladstone is on the w ir e .”  H e  also 
testified that he did not know  that M r. Glad’ 
stone w as speaking at the other end o f the wire, 
that he did  not hear G lad sto n e ’s voice. H e  con-
cluded that it  w as M r . G ladstone on the wire 
sim p ly  because the telephone g ir l called “ M r. 
Cohen, M r. G ladstone is on the w ir e .”  This tes-
tim on y w as pure hearsay. The tria l judge be-
lieved the testim ony o f  the defendant and gave  

40

1*
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O p in io n  o f  S u p r e m e  C o u r t .

jud gm en t accordingly. T h e jud gm en t o f  the 
Second D istrict C ourt o f N ew ark  is , th erefore, 
affirmed w ith  costs.

10

20

30

40
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RULE FOR A FFIR M AN C E  AND  
REM ITTITUR.

N E W  J E R S E Y  S U P R E M E  C O U R T .

O n  C o n tr a c t .
10

O n A p p e a l

G o l d s m i t h , M y e r  &  L o b d e l l , 

* I n c ., a co rp o ra tio n ,
P la in t i f f -A p p e l la n t ,

f r o m  th e
S e c o n d
D is t r ic t
C o u r t  o f  th e

v s .
C i t y  o f  
N ew a rk .

P h i l l i p  G l a d s t o n e ,ADSTONE, 1 R u le  f o r
D e fe n d a n t -A p p e l l e e .  1  A ffirm a n ce

20
o f  J u d g m en t  
a nd  R e m it -
t itu r .

T h e appeal taken in this cause fro m  the judg-
m ent entered in the Second D istrict Court of 
N ew ark, N ew  Jersey , h aving been brought on 
fo r  h earin g and the C ourt having considered the 
issues raised and having  determ ined that the 
jud gm en t below  should be affirmed, it is on this 
8th  day o f F eb ru ary , 1930,

O r d e r e d  th at the judgm en t o f the Second D is-
trict C ourt o f  N ew ark, N ew  J ersey , fro m  which 
this appeal w as taken, be and the sam e is hereby  
affirmed w ith costs o f this appeal to be paid by 
the p lain tiff-ap pellan t.

A n d  it is F u r t h e r  O r d e r e d  that the record in 
this cause be rem itted  to the Second D istrict 
C ourt o f  N ew ark, N ew  J ersey , fo r  further pro-

40
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Rule for Affirmance and Remittitur.

ceedings thereon, in accordance w ith the rules 
and practice o f the said  Court.

E n tered  F eb ru ary  8, 1930.
On m otion  o f

S A M U E L  H . N E L S O N ,  
A tto rn e y  fo r  and o f C ounsel

w ith  D efen d an t-A p p ellee .
10

20

3 0

4 0
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NOTICE OF APPEAL. 
F ile d  M arch  7, 1930.

N E W  J E R S E Y  S U P R E M E  C O U R T .

10 Go l d s mit h , M y e r  & L o b d e l l , 
I n c ., a co rp o ra t io n ,

Plaintiff-Appellant,

vs.

P h i l l ip  G l a d s t o n e ,
Defendant-Appellee.

On Appeal.

Notice of 
Appeal.

T o  Sam uel H . N elson , E squ ire ,
A tto rn e y  fo r  D efen d an t-A p p ellee .

S i r :
T ak e notice that th e  p la in tiff appeals to the 

N ew  J e rse y  C ourt o f  E rro rs  and A p p ea ls  from  
the determ ination  o f  the N ew  J ersey  Suprem e  
C ourt in the above entitled cause which resulted  
in the affirmance o f jud gm en t in fav o r of the 
defendant and against the p laintiff.

Y o u rs  truly,
P I T N E Y , H A R D I N  & S K I N N E R ,

A tto rn e y s fo r  P la in tiff-A p pellan t.

Service o f the w ithin  N otice o f  A p p ea l is 
h ereby acknow ledged this 20th day o f  February,
1930.

S A M U E L  H . N E L S O N ,  
A tto rn e y  fo r  D efendan t-A ppellee.

40
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GROUNDS OF APPEAL.
F ile d  M arch  7, 1930.

N E W  J E R S E Y  C O U R T  O F  E R R O R S  
A N D  A P P E A L S .

10

On Appeal.

Grounds of 
Appeal.

The p la in tiff-ap pellan t in  the above entitled  
canse appeals to the C ourt o f E rr o r s  and A p -  2 0  
peals in  the la st resort in all causes in N ew  J e r-
sey fro m  the w hole o f the judgm ent entered in  
this cause in  the N ew  J ersey  Suprem e C ourt 
on the fo llow in g ground, to  w it : that the S u -
prem e C ourt erred  in g iv in g  judgm en t fo r  the 
defendant-appellee, instead  o f fo r  the p la in tiff- 
appellant.

P I T N E Y , H A R D I N  & S K I N N E R ,
A tto rn e y s  fo r  and o f  C ounsel w ith

P la in tiff-A p p ella n t. ^

Go l d s mit h , M y e r  & L o b d e l l , 
I n c ., a co rp o ra t io n ,

Plaintiff-Appellant,

vs.

P h i l l ip  Gl a d s t o n e ,
Defendant-Appellee.

40





AY.T.1920

f a  ilrnsry Court oi irrora unì» Aerala

G o l d s m it h , M y e r  & L o b d e l l , I n c ., 
a corp ora tion ,

Plaintiff-Appellant,

against

P h i l l i p  G l a d s t o n e ,
Defendant-Appellee.

On Contract
On Appeal from 
the Supreme Court

B R I E F  F O R  P L A IN T IF F *  

A P P E L L A N T .

T h is case w as tried  b e fore  D istr ic t  C ou rt J u d g e  
L ou is  R . F reu n d , w ith ou t a  ju ry . I t  resu lted  in  a 
ju d gm en t fo r  the defendant w h ich  w as affirm ed by  
the S uprem e C ourt. T he per curiam op in ion  o f  the 
S uprem e C ou rt*  is reported  in  V I I I  M isc. 91, and  
w ill  a lso  be fou n d  at page 19 o f  the record . P la in -
t iff  appeals from  the ju d gm en t o f  affirm ance.

The Question, o f La/w P resen ted .

A  sin g le  question  o f  law  is presented  an d  is 
u rged  as reason  fo r  reversal. I t  is  that th e  testi-
m on y  o f  the p la in tiff ’ s w itness, Jam es S. E y re  
(h ere in a fte r  set fo r t h ) ,  w as com petent, relevant 
a n d  m ateria l ev idence and  shou ld  n o t have been 
th row n  in to  the d isca rd  by  the tr ia l ju dge, u p on  
h is  ow n  m otion , fo llo w in g  its  adm ission  w ith ou t 
o b je ct io n  on  the defen d an t’s part.**

♦Justices Parker, Black and Bodine. 
♦♦Raised by second ground of appeal.
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T he fa c ts  w ill be  stated  w ith  sufficient fu lln ess  
to  dem onstrate h ow  th e  lega l question  arose  and 
th at its  d isp osition  b y  the learn ed  tr ia l ju d ge  w as 
p re ju d ic ia l error.

T he S uprem e C ou rt d ism issed the p o in t briefly  
by  sa y in g  that E y re ’s “ testim on y  w as pu re  hear-
say .” . A t  the outset, w e  w ou ld  resp ectfu lly  p o in t 
ou t that w e have been able to  find n o  au th ority  to  
susta in  the view  expressed  by  the S uprem e C ou rt, 
an d  that o u r  adversary  has a t n o  tim e attem pted 
to  su p p ort th at v iew  b y  any c ita tion  w hatever. 
W h ile  the lega l p o in t  appears n ot to  have been 
b e fore  presented  fo r  con sid era tion  in  a cou rt o f  th is  
state, the decis ion s in  oth er states are u n an im ou sly  
opposed  to  the ru lin g  o f  the Suprem e C ourt, w h ich  
cited  n o  a u th ority  in  su p p ort th ereo f and  ign ored  
the cases u pon  w h ich  w e n ow  re ly  an d  cited  on  o u r  
b r ie f below .

Statem ent,

T he case m ade b y  p la in tiff ’s state  o f  dem and 
(R . pp . 5-7) is  th is :

P la in tiff  w as and  is engaged  in  tra n sa ctin g  a  
gen era l b rok era ge  bu sin ess  in  N ew ark .*  On J u ly  
12, 1929 the defen d an t ordered  p la in tiff t o  sell 100 
shares o f  A m erican  In su ran ce  C om pan y  com m on  
stock  and  72 shares o f  F irem en ’s In su ran ce  C om -
p a n y  com m on  stock , b e lon g in g  to  the form er, “ at 
the m arket,”  an d  t o  bu y  fr o m  the proceeds 25 shares 
o f  C hase N a tion a l B an k  com m on  stock , “ a t the 
m arket.”  T ru stin g  th e  d e fen d an t to  deliver h is  
certifica tes f o r  the in su ra n ce  stocks, p la in tiff ca r -
r ied  ou t the de fen d an t’ s orders  on  the sam e day.

♦Except that it does not accept “margin accounts.”
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N ext m orn in g  the defendant repu d iated  his orders 
and  re fu sed  to  deliver his in surance stocks to  p la in -
t iff  o r  to  take delivery  o f, o r  pay  fo r , the bank  
stock . A s  a necessary resu lt, p la in tiff fo u n d  itse lf 
“ sh ort o f  the m arket”  to  the extent o f  100 shares o f  
A m erica n  In su ran ce  and 72 shares o f  F irem en ’s 
In su ran ce*  and  ob ligated  to take delivery  o f  and 
p a y  fo r  25 shares o f  Chase stock  from  its  ow n  funds. 
P la in tiff  m anaged to  resell the Chase stock  w ith ou t 
loss, but in  “ cover in g ”  its  un intended  “ short sa les”  
(v iz ., in  b u y in g  in  the in surance stock s in  ord er 
to  de liver certificates th ere for to  the pu rch aser o f  
J u ly  12) suffered an actu a l loss o f  $109.50, ex c lu -
sive o f  the com m issions w hich  it  w ou ld  have m ade 
i f  th e  defen d an t had n ot repudiated  h is con tract.

P la in tiff  sued to  recover its  a ctu a l ou t-o f-pock et 
loss  sustained in  so “ coverin g ,”  d isregard in g  its  
com m ission s.**

The T estim on y .

I t  w as and  is u n d ispu ted  that p la in tiff a ctu a lly  
so ld  the in su ran ce  stocks and  purch ased  the Chase 
stock  “ at the m arket” ; and fo r  the defen d an t’s a c -
cou n t, as it  su pposed  (R . p. 10, 1. 24 et seq.). I t  
is  a lso  u n d ispu ted  that the a ctu a l loss su ffered by  
p la in tiff in  “ cov er in g ”  w as $109.50 i(R . p. 11,1 . 5 ) .  
T he defen d an t received  the usual con firm ation  slips 
in  his m ail on  the fo llo w in g  m orn in g  (R . p. 11, 
1. 2 8 ) .

♦Viz., obligated to purchase a like number of shares of each 
of said stocks in the open market, in order to deliver certificates 
therefor to the purchaseAof said shares of the day before, a 
broker not being excused from making a delivery upon the 
ground' that his customer has “welched”.

♦♦The headnote, VIII Misc. 91, is in error in referring to 
“suit for broker’s commissions.” The suit in no way involves 
commissions but only the excess cost to plaintiff of the insur-
ance stocks over the price for which plaintiff had agreed to 
deliver them to the purchaser of the defendant’s said stocks.



4

P la in tiff-s  w itness C ohen testified  th at on  J u ly  
12, 1929, he qu oted  to  the defen d an t the then p re -
va ilin g  m arket prices  o f  the three stocks and  that 
the défen d an t then ordered  h im  to  sell the in su r-
an ce  stock s and  buy the Chase B an k  stock  (R . p. 8, 
1. 29 to  p. 9,1. 14 ) . These orders w ere o ra lly  given , 
bu t n ot b y  telephone, as m istaken ly  stated  in  the 
op in ion  o f-th e  S u p rem e C ourt. C ohen im m ediately  
caused  the orders to  be executed  ( R . , p . 9 , 1 .1 3 ) and 
they w ere in  fa c t  execu ted  w ith in  an hour. Cohen 
a lso  test ifie d  th at a t abou t 4  P . M. on  the sam e 
day, a fte r  the execu tion  o f  the orders, the defen d-
an t teleph on ed  h im  at p la in tiff ’ s office and said 
th at he, the defen dan t, had  been th in k in g  the m at-
ter over and  believed  that he w ou ld  su ffer too  great 
a  loss  in  th e  tran saction . Cohen rep lied  that the 
orders had a lready  been executed , and  gave him  
the execu tion  p r ice  as to  each. T h e defen dan t m ade 
no ob je ct io n  to  the p rices  and  seem ed satisfied 
(R . p. 9, 11. 26 -37 ).

T he defen d an t testified  (in fe re n tia lly ) that he 
had  n ot g iven  defin ite orders to  Cohen, but had 
o n ly  requested  th at C ohen  ob ta in  “ fu rth er  qu ota -
tion s .”  T he de fen d an t’s v ers ion  o f  the la ter tele-
ph on e  con versation  betw een  C ohen and h im self 
(re fe rre d  to  a b o v e ) , d iffered  w id e ly  from  C ohen ’s  
version . T h e defen d an t testified  that he to ld  Cohen 
“ n ot to  both er to  get fu rth er  q u ota tion s”  (R . p. 11, 
.1. 2 6 ) . He denied that Cohen told him that the 
insurance stocks had been sold and the bank stock 
purchased and said that Cohen gave him a quota-
tion for the Firemen’s stock alone and no other 
(R . p. 12, 1. 3 5 ) .

Thus, there w as a  sharp  issue as to  w hat Cohen 
a c t u a l ly , sa id  to  the defen d an t on  the teleph on e 
d u rin g  the cou rse  o f  the con versation  in  question .
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T he cred ib ility  o f  the tw o  w itnesses tu rn ed  u p on  
w h ich  had co rrectly  reca lled  and  re la ted  C ohen ’s 
w ord s  to  G ladstone. A d m itted ly  p la in tiff had  
a lrea d y  executed  a ll three orders w hen the d e fen d -
ant telephoned  and the d e fen d an t’s testim on y  w as 
that Cohen d id  n ot te ll him  o f  the execu tion  a t that 
tim e.

T h at sharp issue o f  fa c t  as to  w hat C ohen  d id  
say  to  the defendant d u rin g  the cou rse  o f the above 
m entioned  telephone con versation  h avin g  been p re -
sented, p la in tiff ca lled  Jam es S. E yre , in  rebutta l, 
w h o  testified  (R . p. 13,1 . 12) that on  th e  a ftern oon  
o f  J u ly  12 he w as s itt in g  at h is desk in  p la in tiff ’ s 
office ad jacen t to  C ohen ’ s desk and  heard the te le -
ph on e g ir l ca ll, “ M r. Cohen, M r. G ladston e  is on  
the w ire ” ; th at C ohen then took  up  the ’phone, a d -
dressed  the defen d an t G ladston e by  nam e, and 
th ereu pon  to ld  the la tter  that he had so ld  the la t -
te r ’s in su ran ce  stocks and had purchased  the Chase 
B an k  stock  fo r  him , an d  that Cohen repeated  each 
o f  the three execu tion  p rices  to  the defendant.

E y re ’s testim on y  w as g iven  w ith ou t any o b je c -
tion  on  the p a rt o f  the defendant, and  the tr ia l 
ju d g e  gave no in tim ation  that, at the con c lu sion  o f  
the case, he w ou ld  re fu se  to  con sider E y re ’s testi-
m on y  in  any w ay. W h en  the testim on y  had been 
c losed  and  it  w as to o  la te  fo r  p la in tiff to  present 
oth er evidence to  corrob ora te  C ohen and im peach 
the d e fen d an t’s testim ony, the tr ia l ju d ge  a n -
n ou n ced  his decis ion  fo r  the defen dan t (R . p. 15, 
1. 30 et seq.), sa y in g :

“ I  ca n n ot g ive  such corrob ora tion  (E y re ’s 
testim on y ) an y w eigh t in  a rriv in g  at m y d eci-
sion. * * * I  ca n n ot give a self-serving dec-
la ra tion  such as the rep etition  by  Mr. E yre  o f  
M r. C oh en ’s w ord s  over the ’phone any w eight 
in  con sid er in g  the question  o f  p rep on deran ce



6

o f  evidence. T h ere  are  certa in  instan ces 
w here such  a con versation  m igh t be adm issib le  
under circumstances tending to identify the 
speaker at the other end of the wire, hut this 
is not one of those cases. * * * ”

I t  is  fo r  the above error on  the p a rt  o f  the tr ia l 
ju d ge  that w e ask a  reversal.

A R G U M E N T .

POINT I.

Eyre’s testimony was competent, rel-
evant and material evidence and the 
trial judge erred in throwing it into the 
discard, upon his own motion, following 
its admission without objection*

First: T here w as n o  dou bt or d ispu te  as to  the 
id en tity  o f  the defen d an t a t the oth er end  o f  the 
w ire.

C ohen had  testified  th at E y re  w as in  the room  
and w ith in  earshot at the tim e th at he, Cohen, w as 
ta lk in g  to  the defen d an t over the ’ph on e  (R . p. 9, 
1. 3 7 ) . T he defen d an t had testified  th at he h im self 
had  p u t in  the te leph on e ca ll fo r  M r. C ohen  and 
had spoken to  Mr. C ohen  on  the p a rticu la r  o cca -
sion  and  con cern in g  the su b ject in  hand. E y re  had 
then  testified  th a t he heard  M r. C ohen ca lled  to  the 
’ph on e  to  speak to  M r. G ladstone, th at Cohen ad-* 
dressed M r. G lad ston e  b y  nam e an d  re la ted  to  the 
la tter  the sale o f  his in su ran ce  stock s and  the p u r-
chase o f  the C h ase  stock , fo r  the p rices  and  in  the 
exa ct n um ber o f  shares that the ord ers  had  ju s t  
been execu ted  in G lad ston e ’s behalf. Thus, Glad-
stone’s identity at the other end of the telephone
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wire was not in dispute. A l l  w itnesses agreed th at 
the teleph on e conversation , and only one telephone 
conversation, took  p lace  on the occasion  in  ques-
tion , and  the su b ject m atter o f  that s in g le  te le -
ph on e  con versation  w as a lso conceded.

W e  have been able to  find no au th ority  fo r  trea t-
in g  E y re ’s testim ony as to  w hat Cohen said, w h ich  
w as in  d ispute, as inadm issib le o r  incom petent, 
either as “ self-serving”  (J u d g e  F reu n d ) o r  as 
“ h earsay”  (S u prem e C o u r t) . T he reported  d eci-
sion s haye gone fa rth er than is necessary to  su p -
p o rt  the com peten cy  and adm issib ility  o f  E y re ’s 
testim on y as to w hat Cohen d id  say.

Hancock v. Hartford Insurance Company, 
142 N. Y . Sup. 352 ;

Pieper v. Krutzfeldt (Io w a  S u p .) ,  136 
N. W . 904 ;

Merchants National Bank v. State Bank 
(M in n . S u p .) , 214 N. W . 7 50 ;

McCarthy v. Peach, 186 Mass. 67, 70 N. E . 
1029 ;

Miles v. Andrews, 153 111. 262, 38 N. E . 
644 ;

Kent v. Cobb (C o lo . S u p .) , 133 P ac. 4 24 ;
Snively v. Colburn, 78 111. A p p . 93.

In  Hancock v. Hartford Insurance Company, 
supra, the issue w as w hether an em ployee o f  the 
defen d an t insurance com pan y had to ld  the p la in -
t iff on  the telephone that the defen dan t w ou ld  pay  
an earlier cla im  on ly  u pon  the su rren der o f  the 
p la in tiff ’s p o licy  fo r  can cella tion . T he p la in tiff 
abso lu te ly  denied any conversation , b y  telephone 
o r  otherw ise, regard in g  the can ce lla tion  o f  the p o l-
icy . D e fen d a n t’s em ployee testified  to  the te le -
ph on e con versation  w hich  he said  that he had  had
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w ith  the p la in tiff an d  the defen dan t then ca lled  a  
second  em ployee, w h o had  overh eard  the con ver-
sation , to  bear on t the testim on y  o f  the first em -
ployee. T he tr ia l cou rt exclu d ed  the testim ony o f  
the second  em ployee  and  the A p p e lla te  T erm  held 
th at the exclu sion  w as erroneous. Ju d ge  Lehm an, 
speaking fo r  h im self, and Ju dges B iju r  and  W h it -
aker, sa id :

“ T o  corrob ora te  the defen dan t’ s version  o f  
the teleph on e con versation , the defendant o f -
fered  the testim on y o f  a second  em ploye, w h o  
cla im s to  have overheard  w h at the first em -
p loy e  spoke in to  the telephone at the tim e o f 
the a lleged  con versation  w ith  the p la in tiff. 
T h is testim on y  w as excluded , apparen tly  be-
cause the second  em ploye  cou ld  n ot state o f  h is 
ow n  k n ow ledge w ho w as at the oth er end o f  
the te leph on e w ire. I t  seem s to  m e that the 
exclu sion  o f  th is testim on y is erroneous. O f 
course, ord in a rily , n o  telephone conversation  
can  be adm itted  unless the person , w ith  w hom  
the con versation  is  held  is identified . A  con -
versa tion  w ith  an unidentified  person  is obv i-
ou sly  im m ateria l. T he testim ony, how ever, o f  
the first em ploye  as to  the telephone conversa-
t ion  w as adm itted , and w e m ust th erefore as-
sum e th at the tr ia l ju s tice  has held  that th is  
em ploye  su fficiently  identified  the p la in tiff to  
m ake th is con versation  adm issible. T he testi-
m on y  o f an a u d itor w h o heard on ly  the one 
side o f  the con versation  cou ld  obv iou sly  n ot 
be con sidered  corrob ora tion  u pon  the issue o f  
w hether the p la in tiff took  p a rt in  the con ver-
sa tio n ; but the im p orta n t issue in  th is case 
w as, n ot w hether th e  parties d id  have som e 
telephone con versation  at that tim e, bu t as to  
w h ether at th at con versation  the defen dan t’s 
em ploye  sa id  an yth in g  about can ce lin g  the 
p o licy , and u p on  th is issue the testim ony as 
to  w hat the second  em ploye  overheard  w ou ld  
be en tire ly  m ateria l, and I  can  see no log ica l



reason  fo r  its exclusion . See McCarthy v. 
Peach, 186 Mass. 67, ,70 N. E. 1 02 9 ,1  A nn . Cas. 
801, and Miles v. Andrews, 153 111. 262, 38 
'N. E . 644.”

A s  in  the above N ew  Y ork  case, the im portan t 
issue w as n ot w hether the parties d id  have som e 
telephone conversation  at the tim e, but as to  w hat 
p la in tiff ’ s em ployee said to  the defendant du rin g  
the cou rse  o f  that conversation . E y re ’s testim ony 
n ot on ly  supplied  the very corrob ora tion  o f  p la in -
t if f ’ s case w hich  the tria l ju d ge  thought it  lacked  
bu t a lso  im peached the defendant’s testim ony and 
affected  his cred ib ility . W e  subm it that the tr ia l 
ju d g e  erred in  treating E yre ’s testim ony as in com -
peten t and that his refusal to  take it  in to  accou n t, 
in  determ ining w hat Cohen had said to  the defen d-
ant and  in  resolv in g  the question  w hether p la in tiff 
had sustained its  burden o f  p roo f, andfih e^ q^ e^ on ^  
-e#-the cred ib ility  o f the witnesses, w as p re ju d ic ia l 
error.

Second: E ven  i f  E y re ’s testim ony w ere “ hear-
say,”  as described by  the Suprem e C ourt, it  w as 
relevant and m aterial in  determ ining the d isputed  
question  as to  w hat Cohen sa id  to  the defendant. 
H earsay  m ay be evidential. The testim ony w as a d -
m itted  w ith ou t ob jection  and no m otion  w as m ade 
to  strike it  out. The tria l ju d ge  gave no in tim ation  
that he w ou ld  treat it  as incom petent and in adm is-
sib le  u n til he pronou nced  his ju dgm en t at the c lose  
o f  the case. H avin g  been adm itted  w ith ou t o b je c -
tion , E y re ’s testim ony becam e evidence in  the case 
to  establish w hat Cohen said to  the defendant. 10
R . C. L. 1008; 23 C. J. 3 9 ; Poluskiv. Glen Alden 
Coal Co., (P a . S u p .) 133 A tl. 819. A n d  in  Smith 
v. Delaware and Atlantic Telegraph and Telephone
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Company, 63 !N. J . E q. 93 ( affirm ed 64 1ST. J . E q . 
7 7 0 ), the cou rt sa id  w ith  respect to  p ro o f o f  agency 
by  the decla ra tion  o f  the agent that w here “ no ob -
je c t io n  is m ade, hearsay evidence, lik e  any other 
evidence, is  to  be con sidered  an d  given  the im -
p orta n ce  it  deserves.”  See a lso  Fath v. Thompson, 
58 N. J . L . 180, 187.

C O N C LU SIO N .

F o r  the fo re g o in g  reason  in  p o in t o f  la w  w e re-
sp e ctfu lly  subm it th a t the ju d gm en t below  should  
be reversed, to  the end that there m ay be a  new 
tria l. T he fa c t  is  th at the tr ia l ju d ge  announced  
a  genera l ru le  “ to  be fo llo w e d  in  s im ilar cases in 
th is  co u r t”  that brok ers “ m ust assum e the risk ”  o f  
rep u d ia tion  o f  ora l orders (R . p. 16, 1. 28, and  p.
14,1. 3 3 ) .  In  so  ru lin g  he ign ored  n ot on ly  the ev i-
dence in  the case, but a lso  present day business 
p ra ctice , con ven ien ce  an d  experience. I f  the p u r-
chase and  sale o f  bon d s and  stocks w ere restricted  
to  w ritten  ord ers  a  vast m a jo r ity  o f  the brokerage 
business o f  the present day w ou ld  necessarily  be 
seriou sly  h an dicapped , i f  n ot elim inated. T he cus-
tom  o f  recogn iz in g  and  a ctin g  u pon  o ra l orders is  
m ore  fo r  th e  benefit o f  cu stom ers than  o f  brokers. 
I t  is  the cu stom er w h o  dem ands p rom p t execu tion  
o f  h is orders. T he co u r t ’ s ru lin g  w as n ot on ly  
p re ju d ic ia l to  the ap p ellan t b u t to  the tran saction  
o f  brokerage business genera lly . In  effect, the 
learn ed  D is tr ic t  J u d g e  extended  the statu te o f  
fra u d s  to  a p u re  agen cy  tran saction . T h at w as 
ju d ic ia l leg is la tion  and, o f  course, unw arranted.

In  con clu sion , w e resp ectfu lly  p o in t out that the 
Suprem e C ou rt ’s statem ent “ that the tria l ju d ge  be-
lieved  the testim on y  o f  /the defen d an t”  w h o lly  ig -
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nored  Ju d ge  F reu n d ’s observation  (R . p. 14, 1. 12) 
th at p la in tiff ’ s w itness, Cohen, to ld  a stra igh t-
fo rw a rd  story, no p a rt o f  w hich  he had any reason 
to  doubt. Therefore, the tria l ju d ge ’s refu sal to  co n -
sider E y re ’s corrobora tive  testim ony at a ll w as m an-
ife stly  p re ju d ic ia l error. I t  w as not that the tria l 
ju d g e  d isbelieved E yre, w hich  it  w ou ld  have been 
his p riv ilege  to  do, but that he regarded the evidence 
as incom petent and inadm issib le and exclu ded  it  
from  his m ind in  determ ining w hether the p la in tiff ’ s 
burden  o f  p ro o f had been sustained and  w hether 
Cohen, fo r  the p la in tiff, or G ladstone, fo r  him self, 
had to ld  the truth.

S H E L T O N  P IT N E Y ,
W IL L IA M  H . O S B O R N E , J R .,

Of Counsel with Plaintiff-Appellant.








