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1. APPELIATE DECISIONS

october 18, 1978

- MR. CHRISTIAN'S 
"I'8. 

INC. V. PALISADES PARK.

l4r. Christlal's Pub, Inc. , )
+./a T}rie Giraffe, \

Appellant, 5

v' 
]

Mavor arrd Cormcil of the
ili'ougtr of Palisades Park, 

]
Respondent.

ON APPEAL

CONCLUSIONS
and

OR!EF.

Rusch & Litt, Esqs., by Arnold D. Litt' Esq.,
AttorYlevs for Appellant.
Stephen'P. Siniii, Esq., Attorney for Respondent.
Plairer & Kantor, Esqs. ' by Frank J. Planer, Esq.,
Attorneys for Objectors.

BY TIIE DIRECTOR:

The Hearer has filed the following report herein:

Hearerrs Report

This is an appeal from the action of tltg Mayor and
Council of the Borough 

-of Palisades Park (Counc^il) whichJ on
June 28, 1977, denied appellantrs application for renewa-L 01

iti prenari,' R6tait Consumption License, C-l5, for preroises.

'44 

-B;iA;"" 
Boulevard, Palisades Park, and conrnonly identified

as rrThe Girafferr.

Upon the fl1ing of the within aPpeal' -the Di-rector
of this Dlvision, by OrdEr to Strow Cause dated $)ne tO, 1977,
eitenaea the lic6nsb of the appellant pending the detennination
of this appeal.

In its Petition of Appeal the appellant advances
several contentions challengin-f the action of the Cogncil, two
oi which were patently frivllous. These two questi-oned the
oower and authoritv ol the Corlncil to hear and determine the
ien"waf app:-icatfoir of the appeJ-lant. The statutory. nandate
pi.ren-io iisuine authorities,- ll.,r.s.l. 11:1-24, 2J, together
iitn tfre substantial body of decisional 1aw' is in conpfele re-
firtation of appellantr s contentions.

The renaining contentions appellant advances m-ay. be
distiUed to two generil argunents. The -first- alleges that one
oi-itE-r".ters of-the Co1rncfl failed to disqualiflr hiroself frorn
ifie 

-proceeaings on the basis of bias and preiudice' T'he second
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and principal contention, i.s that the action of
was contrary to the weight of the evidence, and
was rrnfair and inequitable.

BW],ETIN 2 3OO

Council
conclusi on

The Council in its Answer, denies each of appellantrs
contentions and relies upon its extensive and detailed resolution
denying appellantt s application for renewal.

.4, de novo appeal was heard in this Di-vision with fulI
opportunity E-ffoTtIEd the parties to introduce evid.ence and to
cross-exami.ne witnesses, pursuant to Rule 6 of State Regulation
No. 15. F\rther, a transcript of the proceedings before the
Council was subnitted, pursuant to Rule I of State Regulation
No. '15.

The resolution adopted by the Council denying appel-
laltrs application for renewal consisted of six typewritten pages
and ennumerated a dozen findings of fact in support of its action.
That resolution described appellantr s business prenises as being
located on a State highway, with parking for about twenty-two
cars on site and an additional one hundred cars 1n prernises near-
by. There vrere numerous complalnts by residents who testified
before the Council, relating to disturbances in early norning
hours on the principal business evenings of appellant.

At the hearing before the Council, testimony was re-
cei-ved from six neighbors of appellant's premises, and the Chief
of Police. At the hearinE in this Division. three of the six
testified again. The appEllant produced th6 testinony of the
ovrner of its corporate stock, its manager, a bartender, a security
gu.ard, a parking attendant and two patrons.

From the sun of the testinony, it clearly appeared that
the appellantr s prenises i.s used as a discotheque si-ng1es t bar on
Wedriesday and Friday evenings. The maxinum number of al-lowable
patrons is one hundred and eighty-six and, on sone occasions, the
prenises are fu11y occupied. TLre closing hours in the Borough
for taverns is three a.m., norrling, and the neighbors complai-n
that, after that hour and for the next, there j-s a continual rack-
et of car doors being slammsd, loud talking and calling among
patrons, racing notors and the usual noises attendant upon a very
large number of young people being discharged from the premises.

The principal objection of the neighbors relate to the
noi-se of the lfednesday evening crowds, which prevent sleep during
the week night. There i.s less objection to the noise created on
Fridays and into Saturday mornings.

There was no evj.dence presented respecting the appel-
lantrs allegation that one of the Council members was prejudiced
and, in consequence, the Council should have not nade its deter-
mination. Hence the sole lssue in controversv is that of nuisance.

the
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The burden of establishing that the issuihg authority's
action was erroneous and should be reversed, rests entirely with
the appellant. Rul.e 6 of State Regulation No. 15.

In support of that burden, the appe1lant has shown
that no disciplinary porceedj.ngs have ever been initiated by the
Borough against the appeJ-l-ant during its tenure, despi.te com-
plaints to the Police and others during the licensing year.
These conplai-nts which charged the existence of a nuisance, cu1-
minated, not with any disciplinary proceedlngs, but with the sub-
Ject denial of renewal of the license.

Additlonal.ly, it was uncontroverted that there vrere
no problens that related to the management of the premi-ses i.n
its interior. Hence, the sole nuisance which the Council- wished
to abate was the noi-se and parking situation on the exterior of
the premises. The method used by the Council to abate that nui-
sance was to deny renelrral of license.

It is noted that, duri.ng the period between initial
hearing on the appeal in this Division and the final hearing,
the appellant and the objectors net together in an attenpt to
alleviate the problems. As a result of that meeting, as des-
cribed by counsel , the appellant altered the manner by which
patronsr cars were harrdled, and devised means to reduce head-
light glare directed into neighborsr windows.

The crr:ci.al issue in this anpeal is: does atpellantts
record in the nanagenent of its li.cens-ed prenises justiiy the
Councilrs action in 'denying renewal of l-i.cense? fn short, did
the Council act reasonably, in the proper exercise of its dis-
cretion, and in a manner consona.nt with its quasi-judicial firnc-
ti on?

Appellant alleges that it violated no State regulation
governing the conduct and use of its licensed premises, and that
no disciplinary proceedings were instituted by the Cor:nci1 against
it. It would have been a nore satisfactory procedure for the
Council to initiate such proceedi.ngs upon specific charges and to
base its refusal to renew on an adjudicated record.

It is fimJ-y established that the grant or denial of
an alcoholic beverage lj.cense rests in the sound discretion of
the Council in the first instance. In order to prevail on this
appeal, the appellant nust shovr unreasonable action on the part
of the Cor.mci]- constitutine a clear abuse of such discretion.

1, ,, N.J. Super.
,L OT

1i

t>a|,

, ,8 N.J.

Although renewal of
record of violations ,

license may be denied, even absent
; Bulletin
2122,Iten 1;

b
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considerati-on as to the
, the broad questi-on

Ttem 2, affrd in an unreported opinion of the AppelJ-ate Division,
Docket No. A-291-7J, cited in &rUetin 2148, Item 2, such situa-
tl-ons are usually the result of a long record of adjudicated. vio-lations emanating fron the llcensed piernises. A litany of un-
acceptable condltions attributable to a licenseers business is
usual-ly testified to by nunerous adjacent residents. police re-ports_of nyriad calls to the preni.ses, or to incidents caused byits misbehaving patrons, are offered into evidence. Such back--
ground sj.tuation roay often result in denial of renewal. Cf.
Nordco. Inc. v. State, 47 N.J. Super. 277 (App. Div. 195TF

In the matter sub .iudice, the resolution adopted by
the Council supported the c-offfisi.on that appellantr s lrenisesi-s undoubtedly g trouble spot on Wednesday and Friday evenings
insofar as the behavior of its patrons in entering and leaving
the prenises creates noises of an unacceptable 1evel. In replyto that obvious conclusion, the response- of appellant is tfrat it
camoot control the noise of its patrons and such uncontrolled
noise should not affect its riEht to renewal of its license Drivi-1eges. This response is speci6us, and. without nerit.

It is a well established principle that a licensee is
responsible for conditions both inside and outside the licensedpremises. firronets Haven. fnc. v. South_R:!@l letin 2214,iten t, aff 

"-oi"isio"l DocketNo.-A-B81-7l,citedinBrr11etin2242,Item2;@,
Bulletin 1387, Iten 1 .

In the area of 1j_censing, as distinguished from dis-ciplinary proceedi-ngs, the deterninative consideration is thepublic interest in the creation or continuance of the li.censed.
operatlon, not the fault or nerit of the licensee. Blanck v.
Mayor and Boroush Council of Magnolia, sgp& fnis i6$asiUi:_ity

sti. -Lublil;;-v.anct j.ts guide j-s rrthe public j.nterestr . Lubliner v.
, ff N.J. 428, 446 (1960). Itrus, entirely ElEffiT-trre

consideratj-on as to the appellaltts culpability for the described
conditions existing at this establishnent, the broad questi-on
posed before the Council on appellantts application for renewal
was whether, in the light of the surrounding circunstances andwas whether, in the light of the surrounding circunstances and
conditions, it was in the. public interest for these licensed pren-ises to continue to operate. The objective judgment of the C-oun-cil was that its conti.nuance would be inimical do the public in-terest. R.O.P.E. Inc. v. Fort Lee, Bulletin 1966, Iteh 1.

- . The appellant is under an obligation to keep the out-side of i.ts premises free from the conditions which have given
rise to the nuisance complai-nts. There was uncontroverted testi-
n-ony elicited that on Wednesday and Ft iday evenings, going intothe early norning hours of the following dav, the-noiEv pdtrons
of appellant's establishnent caused conitant' annovance t6 ttre
surrounding nei. ghbors .

Ttre efforts r,vhi ch have been nade by the appellant to
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reduce the difficulties caused by its patrons is impressive,
and demonstrative of its cooperation with the neighbors aJrd
the police authorj-ties. tr\,rrthernore, the appellant has taken
steps since the denial of the renewal of its license' and
following the comrnencement of the hearings on its appeal in
t_his Division, to renedy the situation to a greater degree.

As previously indicated' it is sigrtificant that no
disciplinary proceedings were instltuted against appellant by
the Council. If the operation of the licensed premises were
of the degree of nuisance that the Corrncilrs action in denying
renewal of the license would seem to imply ' reason would dictate
that the Council should have instituted disciplinary proceedings
before the tine for renewa]..

It is understandable that loca1 issuing authorities
do, at tines, withhold the institution of disciplinary proceed-
ings with the expectation that li.censees will make efforts to
improve the conditions in the operati-on of the business. fhis
is not to say that a prior warning is necessary in each case.
There nay be conduct so indisputably bad that a single instance
would warrant revocation or the refusal to renew, but this is
not such a case. Bulletin 657, Iten 1;

c., 42 N.J.
tem 2: Bd. of Comrrs.
1rl (1964T-Tr.s-

conceDE r-s 'EemD doctrine of fairness set forth
Bulletin 1775, Aten 2.

It has been the long established policy
of this Division to equate a refusal to
renew an an:eual license with revocation
proceedings and to necessitate timely
action by the 1oca1 issuing authority.
Cornnon fairrless to the licensee has been
the basis for this policy. If undesir-
able conditions develop in the future 'the 1oca1 authorities alwavs have the
power to institute disciplinary pro-
ceedings even before the renewed li-
cense period has e:qrired.

By substantial evidence it has been clear]-y established
that the conditions which brought about the rage of the residents
lrrere attributable to the conduCt of the appellant. Appellant has
thus created and encouraged a 1oca1 nuisance, in consequence of
which an appropriate remedy must be sought. Hence, the remaining
and sole issue presented is whether the denial of renewal of 1i-
cense is the appropriate remedy.

It is appropriate to apply the test set forth in Lvons
Farus Tavern, rnc.-v.-Newark, 55-ilr.i. 292, 3o7 (1970), did :EE?-
@sent a reasonable exercise of dis-
cretion on the basis of the evidence presented? I find that the

in Stratford Inn. fnc. v. Avon-bv-the-Sea.
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action of the Council vtas unreasonable.

BI'II,ETIN 23OO

The Council nade no effort to condition the license
so that the aru:oyances to the residents would be renoved. Fron
the testirnony, one of the residents candidly adnitted that if
the anxoyanc-es had been limited to Fridays and sleep had.not been
prevented on Wedlesdays, the likelihood is that most of the cri--tics to renewal of l-icense could be sti11ed. This conclusion is
nost loglcal and is supported by the testinony.

I conclude that the appellant has sustained its burden,
required by Rule 6 of State Regulation No. 1l' of establishing
that the aCtlon of the Council was erroneous and should be re-
versed, subject to the special condition reconmended hereinafter.

It is, accordingly, leconmended that an order be en-
tered reversing the action of the Council and directing that the
Council renew the said license for the current licensing period'
expressly subject to a special condition that there be no live
or aropliiied iusical ent-ertainment with the appellant's licensed
preni-ses, except on Friday and Saturday evenings.

lfritten Exceptions to the Hearerts Report were filed
by appellant, and written Answers thereto were filed !y !t"
r6sp-oirAent arld the objectors, pursuant to Rule 14 of State
Regulation No. 15. Additlonally, f held oral argunent wlth
respect to the lssued raised herein.

In lts Excpetions and at oral argr:ment, the appellant
objects to that portion of the Hearerts Rep91! whigh recornmends
the lmposition oi a special conditlon prohlbiting live or am-
plified rouslcal entertainment upon appellantts prenisesr except
on Friday and Saturday evenings.

Appellant argues that the nature of the operation
at the licensed prernises is a dlscotheque, which requires nus-
ical entertainrnent. Absent the ability to provide such en-
tertai.nment it w111 be forced out of business. ft fi't"ther ar-
mes that the speclal conditlon is not reasonable, is agalnst
Ehe weiEht of the evidence adduced at the hearing, and has
the effEct of rrspot zoningrr a proscription against discotheques
ln the Borough.

fn their Answers to the Exceptions and at oral ar-
gument, the respondent and objectors support the recornslended
special condition. Ilrey naintain that lt ls a reasonable
r'esponse to the nuisanc6 sltuation conplalned of with respect
to ihe operation of appellantts premises. They further request
tleat an idditional spe-tal- condition be iuposed requiring out-
side securlty, and addltlonal parklng personnel to be provided
by the appellant.
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The nuisance conditions, arnply denonstrated by the
record herein, are the direct result of the nature and type
of operation conducted at the licensed prenises, and the
appellantt s inability to cope with sane. ft is the congre-
gation of a certain type of patronage, attracted by the dis-
cotheque entertainment, that provides the source for diffic-
culties. lhis is the crrrx of the problen.

Appellantrs attenpted distinction between interior
operational control and outside patron dlsrrrptiveness is neither
critical nor dispositive. The patrons vrho commj-t the abuses
on the exterior, do so because of the negative effects of
consumption of alcoholic beverages within the licensed premises.
The appellant is obligated to refuse serwice of alcoholi-c
beverages to a patron who is, or appears to be, intoxicated.
The failure to fulfi11 this duty evidences a lack of concern
for the patron and the residents of the area who thus suffer
the compiained of abuses and indignitj-es caused by such patrons.

It is a well-established principle
should not substitute his judgment for that

authority, if reasonable support can
Marsate Civlc Assoc. v. Bd. of Comrt

I sha11, therfore,
expressly subject to
be affixed
Lubliner v

that the Director
of tfie 1oca1
be found ln therrs.. Margate,

reverse the action of the Council,

However, the record also denonstrates that the
appellant has made a concerted effort to 'i mprove patronage
control and al-leviate the nuisance conditions; and I concur
with Hearerrs recommendation that the denial of renewal was
not a reasonable action under the facts sub iudice.

In fact, in oral argument, the attorney for the
Council represented that the Coi:ncil does not object to the
reconnended reversal of denial of renewal, subjectr of
course, to the inposition of appropriate special conditions.

issuing

1r2 N.J.

but only
tions to
11..r-22,
3t N.J.

more relevant special condi-
to the a ]-lantts license. N.J.S.A.

I ho1 Co

The imposition of the hereinafter designated special
conditions is a final endeavor to ameliorate the complained
of si-tuation. Wenzler v. Hil1side, Bu1-letin 2182, Ilem 3.
The fail-ure of EEe:lffiiffiGize this final opportunitylne fal-1ure oI tne appel-l-anl
and insure that the licensed

nar,.f 
^oni 

add6cision, - reported in Bulletin 1790' Item 1; cert
51 N-J- 464 ?1e68).

and insure that the f.icensed premises will be conducted in
a lawabid.ing manner, may result in disciplinqry proceedings t
and even denial of renewal of its.license. Kaplan v.
Dxelewood, Brrlletin 17 45 , Item 1 (Director t s-Eec-i-i.sion af f irmed
5Fe apir e l l at e Divl s i on, Do c k e t, No . _A- 1J lo - 66' 

. 
unprrbl i s he d

51 N.J. + ( ryo6,l .
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Having carefully considered the entire record herein,
including the transcripts of the testimony, the exhibits,
the Hearerts Report, the Dcceptions filed thereto, the Answers
to said Exceptions and oral argument, I concur in the flnd-
ings and reconmendations of the Hearer, except as to the
spacial condition, recommended by the Hearerr ald adopt them
as rny conclusi.ons herein, subject to the special conditions
set forth hereinbelow.

Accordingly, it is, on this 15th day of June, 1978'

ORDERED that the action of the Mayor and Council
of the Borough of Palisades Park be and the sane is hereby
reversed; and it is further

ORDERED that the Mayor and Council of the Borough
of Palisades Park be and the same is hereby directed to renew
appellantts Plenary Retail Consr:mption License C-16'.for the
a977-78 license teru, in accordance with the application
filed therefore, expressly subject to the imposition of the
fol-lowing special conditions an:rexed thereto:

(1) Package liquor of any kind sha11 not
be sold for off-prenlses consumption
after 10:0O P.M.

(2) No 1lve music or entertainment shall be
permitted in the llcensed prenises at any
time. Anplification of a dlsc jockey's
voice or of recorded nusic sha1l be per-
mitted, provided sane does not constitute
a rrnoiserr nuisance.

G) occupancy regulatlons, as linited by
applicable nuniclpal. ordinances r sha11
be consplcuously posted, 5-n the said premises
and strictly adhered to at all tines.

(4) Uniforned professional security guards
or special police officers sha11 be employed
by the appellant from the hours of 9:00 P.M"
until a reasonable time after the closing
hour, to control parking r and to curtail
breaches of the peace, the use of abusive
language, littering, loitering and sinilar
acts which are detrirnental to the public
welfare. T'he number and location of the
aforesaid are as follows :

(a) on any day the appelJ-ant is opened,
a minimum of two special police
officers or professional securi.ty
guards sha11 be employed as set
forth hereinabove. One shal1 be
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OB.]EETIONS TO TRAT€FER OF

DENIED .

ributlon License to:
M & T Beer Distributors, Inc.
272 Route 9
Howe11, N.J.

directed to the Parking areas
utilized by the aPPellant for its
patrons.

(b) an additionaf special police 9ff1c95or professional security guard sha1l
be -enployed on the exterior of the
licensed- orenises on Wednesdays t
Fridays and SaturdaYs, during the
hours and for the Pur?oses as nere-
inabove stated.

PAGE 9.

JOSEPH g. LERNSR
DIREqIOR

STATE BEVERAGE DISTRIBUTION IICENSE - APPLICATION

In the Matter of Objections to the )
issuance of a State Beverage Dist- ) ON APPEAI

CONCLUSIONS
AND

ORDEF.

Applicant Corporation, by: Michael Booras, sole stocldlolder,
Pro se.
Elltier and Plltzer, Esqs., by David S. Piltzer' Psq.,.
Attomeys for Monmouth-0cean Cor:nty Beer Distrj-butors Assoc-
iation, Objectors.
Kein 6nd Follatschek, Esqs., by Julius R. Pollatschek Esq. 

'Attorneys for N.J. Package Stores Associationr 0bJectors.

BY TTIE DIRECTOR:

The Hearer has filed the following report herein:

HEARERIS REPORT

M. & T. Beer Distributors' Inc. filed an applicatig! 9n
Novenber 10, 1977 for the issuance of a State 

- 
Beverage Di-st-

ributlon Li6ense to be located at premises 272 Route 9, Howell
Township, New Jersey.

Written obiectlons to the granting of tlre ap.plication.for
said llcense weie fl1ed by obje6tors, includlng the Townshlp of
Howell. The ob.jections nay be sr:rnnari z ed as follows:

1. Ihere are five State beer distrlbutors, at present,
active ln the area 1n which the applicant seeks
to operate, as weLl as several current, but in-
active, llcenses.

2. the present S.B.D. licensees in this area have
roainlalned an orderly narket 1n the face of ad-
Veile conartions bec-ause they are we3-3--experienced t
of substantial contlnuous duration r have adeguate
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warehouse facilities, and possess exclusive
franchises to distrlbutd various popular brands
of beer.

7. The Applicantr s total l-eased space is insuffici.ent
to store sufficient stock to roaintaln a viable
ooeration.

4. T'lxere are sufficient plenary retail consumption
and distribution 1i-censees in the area to ser-
vj.ce the publicts need for beer in containers.

5. Itie grant of the application would be contrary
to the public interest.

At the hearing held in this Divislon, Michael Booras, the
sole corporate stockholder, insisted upon representing the cor-
porate applicant. T?ri s request was granted, over obJection,
after it was rnade clear that an adJ ournnent would be granted lf
the aoolication was made to retain corrnsel. He testified that
he has- had no experience in the alcohol beverage industry in
New Jersey. He had held sinllar U.censeein New York for ap-
proxirnateJ-y nine years, and, prior to that, was enployed by a
New York brewery as a galesnan.

The appllcant did not have any franchises at the time of
hearing. He stated that he would get his supplies from

....whoever will se1l it to me.[ To date, no firu arrangements
have been made.

His responses lndicate a lack of la:owledge of New Jersey
laws and rrrles governing the various aspects of the alcoholic
beverage industry. Booras could not answer, with speclficlty,
as to where he intends to sell beer, beyond a general state-
rnent that he lould se11 anywhere its 1ega1 for hln.. He admlt-
ted he has not, as yet, canvassed potential customers for
orders. He did however, in a general way, speak to retailers
along U.S. Route 9, i-n various Ocean and Monnouth Cou::ty com-
mr:nJ.ties, in order to get a feellng as to potential business.

Tlrese ner chants expressed. the opinion that they were paying
too nuch for their beer supplies. l{ithout lmowing whol-esale costs,
mininum retail consuner prices, or the actual price the ner-
chants were bei"ng chrged, he felt that he could se11 the prod-
uct to then nore reasonably. Lastly, he stated that there are
no exi.sting hone dellvery routes which will be taken over, if a
license were granted.

Counsel for the objectors subpoened John Dillon, an l,.B.C.
enployee, who produced and testifled fron Division records.
He stated that, in 1)67, there were 129 S.B.D. licenses Lssued
C,n N.J. Ttre number has steadily declined and currently there
are 88 licenses. There are eight in Monnouth County and four
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in Ocearl County. There currently are sixteen Ple+afy retail
consumption l-i6enses and three p1enary retail distribution
licenses in Howell TovinshiP.

-- Jotr:: J. Garri.ty , kecutive Director of the Beer lttrhdlesalers
Association of New J6rsey testified on behalf of its objection.
He described the changes- that have occured in the beer industry
in New Jersey and the-resultant decrease 1n the number of viable
S.B.D. licenEees. In his opinion, there was no need for an
additional license ln the Monmouth-Ocean Counties area-

He doubted that any new license issued could obtain fran-
chises. It was his judgenent that the only way. a new licensee
could exist in the area was to cut prices' and thereby create
a disorderly market. Having no franchis-es, he.would not be
responsible- to any brewer for rotating the custoroers stock and
ren-oving, at hls br<pense, out of date products. This tak would
fa1l to-ihe franchised distributor in the area, although it nay
not in fact have sold the particular cases of beer to the customer
origlnal-1y, thereby adding firrther confirsion to the situation.

Robert Bai.nton, an S.B.D. llcensee se:rrlng the Monmouth-
Ocean area, testifi6d ln support of his objectlon and elq)ressed
the opinion that 25OO squar-e- feet was insufficient to conduct
a tra-ditional S.B.D. operation. He feared that this smafl size
sueeested that applicant lntended to engage in rrtrans-shippingrt,
an-indesirable piactice from the Associationrs vievpoint, and
one lrhlch could create chaotic conditions r lf i.ntroduced to
New Jersey.

Joseph De Marco, a New Jersey S.B.D. licenseer -who also
has sinillr interests in New York, gave a more detailed descrip-
tion of the negative effects of the practice of rrtrans-shippingrr. 

-
He shared Bainion and Garltyr s fears and suspicions of applicantr s
intent to operate ln this manner.

Joseph Markovich, a p1enary retail distribution licensee
fron Howell Township, testifieil in oppositiol t9 !!e application'
upon the ground that'the consr:mptlon and distributlon licensees
iir and adJacent to Howe1l TownsLip adequately supply and se:rrice
the needs of the publlc.

TLre issuance or transfer of a liquor license, whether state
or rnunicipal , from person-to-person or place-to-p1gcgf i9,19t a
privllege inherent ln the lic-ense. Re ltaccia' Bulletln 1401 , Item
ite tesi in the issflrance or transfefrlf-Fcerises is whether there
is a need and necesslty for such lssuance or transfer and whet-her
iame would serwe the plblic interest. Lyons Farms Tavern V. I{un '
sGra A1'cot.oiic gevere;e'--Nq;grk, -f6 ryt..J. z9z ('t9lur; ry,., Paterson, JJ N.J.
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The present case is
circunstances presented
whgre the Di-rector held:

analagous i.n
in &jSaxg,

BULLETIN 23OO

certain aspects to the
Bulletin 12Jf, ltem l,

428 (1960); Tp. Comnittee of Lakewood v. Brandt. ,8 N.J. Super.
462 (App. Di

However, ln the present case Saxon Distributing
Co. has not operated under its llcense since March
1, 1958, and it has not traasferred its customers
to the applicants. Thus, i.n effect, the applicants
are seeki-ng to establish a new business for the sal-e
bf unchilled beer in Bergen County, i4rhich novr has
ni.neteen State Beverage Distributor licensees.
Under these circumstances, it does not appear that
there is need or necessitv for an additional SBD
license in the area where- the applicants intend to
operate.

.- _]n applylng the appropriate standards to such applicati.ons,
the Director recently noted in Re: Calabrese, Bulletin 2196,
Tfam 6.

TLre transfer sought herej-n would be of no
demonstrable value to the applicant, nor would
lt serve the public interest, because the applicant
adnittedly has not obtai.ned any distribution fran-
chises with which to engage in operations.

The present applicant presented no evidence of anv fran-
chise or distribution arangements with any malt beverige brew-ing conpanies .

It is vre1l settled that the Dlrector has the discretionarv.authority to grant or deny the issuance, renewal or transfer o?
SBD licenses based upon the ,public need and necessity, and the
good faith of the applicant.r- W!!g, Bulletin tb7j, iten 3.

In sum, it is apparent that:
1. The appellant has no firm prospects at the

wholesale 1evel, or for home delivery routes
'EO COnSUmerS;

2. f,he appellant has no viable source of product
available for distribution;

3. tl:e area ls adequately served by existing 1ic-
aTrcaae. ah^
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4.

Accordinglyt
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the public need or necessi-ty Coes not warrart an
outlet at the proPosed location.

I reconmend that the application be deni-ed.

CONCLUSIONS .AND ORDER

No Wrltten D<ceptions to the Hearerts Report were fil-ed
by the applicant or the obiectors.

Having carefully considered the entire record herein,
including the Eranscript-of the testinolY, the-exhibits,.a1$ tne
Hearer I s*Report, I concur with the findings and recornmendations
of the Hear-er, and adopt then as ny conclusions herein.

Accordingly, i-t is, on this ztrd day of Juner 1978t

ORDERED that the application of M & T Beer Distributors'
Inc., for the issuance by the Director-of a State Beverage--Distri-
bution License for preni--se s 272 Route 9, Howe11 Township, New
Jersey, be and the sane is hereby denied.

JOSEPH H. LER.NER
DIRECTOR
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3. APPELTATE DECTSTONS - s. I,ltrcr rs RESTAuRANT OF WILDWOOD, A N. J. CORP. v.
WII,DWOOD ET AL - ON RE!,AND FOI,IOWING ORDIF' IN BUT,I,ETIN 2275, TIFIII 2.

S. Luigirs Restaurant of )
Wildwood, a N.J. Corp. )

Appe]-lant, 
]

ON APPEAI

ORDER

Board of Commissioners of the I fOn
City of Wildwood and The First ' oo-nn r.,
United Methodist Church,

(
Respondents. /

-------------)
Plltzer & Piltzer, Esqs., by David S. Piltzer, Esq., Attorney
for Appellalt. Brrrc e M. Goruan, Esq., Attorney for Respondent,
Board of Conmissioners. Way, Way & Goodkin, Esqs., by Richard
T. Goodkin, Esq., Attorney for Respondent, Church.

BY THE DTRECTOR:

The Hearer has filed the following report herein:

}IEARERI S REPORT

The within.appeal relates to an appeal previously heard in
this Divislon. (5. h!!gi I s Restaurant of Wildwood v. Wildwood,
et a1 , Bulletin ,FF!- - 

-.bv the Director of a denial the Board of Cormissioners of
the City of Wildwood (hereaftbr Board) of appellant's applica-
tion for a place-to-n1ace transfer of aooel]-alti s Plenarv Retas yJ_enary Retailtion for a place-to-p1ace transfer of appe
Consumption License, C-5'1 , fron premlses 528 West Montgonery
Street to 4119 Pacific Avenue, Wildwood.

The prior adjudication resulted ln a finding by the Director
that the appellant had relocated its principal door.way at its
proposed establishnent to a rear doorway. TLre distance from
the rear doorway to the principal door of respondent Church
would be Ln excess of the statutorv ninlnum of two hundred feet.
It was held that such relocatlon oi the doo:nray was merely a
neans to circunvent the statutory prohibition set forEh in
N.J.S.A. 31:'l-76. the Dlrector ie1led uDon the doctrine eN.J.S.A. 71:'l-76. the Dlrector ieHed the doctrine ex-
pressed in tal c Bev Con
et al, 102 N.I c eways
lo l-]-censeo. premLses
subvertinE the effecsubverting the effect

,not be noved soIe1y for the purpose of
N.J.S.A. 3321-76. '

nay
of

After the prior deternination, the appellant. permanently
closed the fronl entranceway. Appellant contends that a flood-
lng condition required such closure' and because of that sit-
uaEion, appe[an{ agaln applled for the sane place-to-place
transfer.
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The Board refi-rsed to pernit the appellant to Lntroduceany testiroony_ in support oi its applic-ation, or basi.s fJr-re_J.ocation of the door. It nrled that the application had beenprevi.ously denied, and affitued an appeal 6y tfre Director.
The doctrines of res Judicata and coiiaterai estoppel werecited in support 6f6td-Ffermination.

An appeal from that action was taken to this Divisionwhere, upon counselts oral argr:ment, it appeared that thesingle issue presented was: did a flooding conditlon ariseor exist which would require ald Justify 6 permanent closingof the foruer front. entrancer leaving ti:e oirly custoner accessthrough the rear entrance ?

E\iridence relating to the existence, or non-existence ofsuch fLood-ilg conditl-oTr-, and its relati6nship, if any, to theperranent blockage of the doorvay, would be more proi6rlv pre_
sented to the Board. Ttrat Board, as with a11 i.ssirini auftr--orities, has prinary responsibility to deterrine iss[es oftransfers vrithin thelr nunicipalitv. Ihe Director of thisDivision has appellate jurisdiction in such matters. N.J.S.A.
13:1-26. Until- the additional facts alleged by appellant arepart of the record herein, it cannot be determined- whetherres .iudlcata or collateral estoppel is applicable.

Accordingl_y, it J.s recornmended that the matter be renan-
ded to the Board with lnstructions to the respondent to afforda hearing on.appellant's_ application, particu-Iarly, to de-ternlne - (a). if the blockage of the prj.or front door'lyav
was the result of sonre flooding condition, and, (U). if io,i.s such transfer in the best interest of the nunicipality.

It is further reconmended that the respondent Orurch
and other objectors, lf any, be permittea t-o te heard in thenatter.

Lastly, it is recomnended that the Director retain ,iur-lsdictiol {o1 th9 purposes of any subsequent appeal from-the
aforesaid deter"ninations by the Coi:ncil.

Written kceptions to the Hearerrs
the respondent, Board of Connissloners,
thereto were subnitted by the appellani,
of State Regulation No.15.

In its exceptlons, Board argues that the prior deterninationtn thls Dlvlsion, 1.e., the erection of a new door at the pren-
ises to be llcensed did not serve a fi:nctionally legitlnat-e pur-
pose, ls dlspositlve of the issue raLsed in the wit[in appeal.ft asserts that the record bel-ow establishes that the entianceways
w-ere changed prlor to the alleged flooding problem. Tlrerefore,the subsequent factual changes- should not-v-alldate previous in:aer-nlssible conduct.

Report were filed by
and written Answers
pursuant to Rule 14
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In its reply, the appellant roaintains that the creation of
another entran-ceway, nor-e- than 2OO feet frorn a church is not
;;-;;-riieEal. ri'ii-itre closing of an entranceway' withi+.2oo
ffettr-"-"f,.rt"rr,-ttoi for a legitlnate functional purpose' that
is prohlbi,ted.

TLre determination, €!! iudice, whether a flooding condition
existed to iustifv the'cl-osiig--6Tan entranceway ' has not-been
;;;;i;;"i; Xaluai6atea, and' Eherefore, the concepts and 1ega1

;;i;;i;l;; oi"rei-iuaictta ind collateial estoppel are not applic-
able.

Havingcarefullyconsideredtheentirerecordherein,inclu-
d.inE the tianscript -of tne testinony, the ev'hibits '- 

tf e Hearerr s

nEp!"i.-trrl-"riltb" Dcceptions filed-by the respondent, Board of
b-oirisifoners and the written Answers bubnitted thereto by the
aDDellant. I concur in the findings and reconmendations of the
H-eirer, arld aaopt then as my conclusions herein.

Accordlngly, it is, on this 29th day of June' 1pl8,

ORDERED that the within matter be and the same is hereby -re-
nanded ior a plenary rehearing before the respondentr. Board of
Cororoi ssioners- of th-e City of Wildwood, on all relevant issuest
and particularlv with thb lssues to be adjudicated and the.pro-

" 
Ja"-r* [o ue fi,ffowed, as set forth in t]re Hearerts Report and

incorporated herein. iurisdj.ction will not be retained'

sati sfi ed that the l-ntent
Bev

e appe

of the holding in [9ry!4!.1. et al. supra is to delernlne
fanffi6pfv' and as clearlY

A

fr w<:-t C-,,,* _, - \_-..,,
,JosePh H. Lerner

fii ra-+^r.

fan

set forth by the Hearer.


