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)

PATERSON, )
)

Respondent.,

Goodman & Rothenberg, fsqs., by Robert I. Goodman, Esq.,
Attorneys for Appellant.
A, Michael Rubin, Esq., Attorney for Rospondent.
BY THE DIRECTOR:
The Hearer has filed the following report herein:

Hearer's Report

Two separate appeals werie instituted by appellant
against the Board of Alcoholic Beverage Control for the City
of Paterson (hereinafter Board) from oonv1ct10ns and consecutive
revocations of his license.

In Case #3284 appellant challenges his conviction of a
charge that on June 25, 1967 he sold alcoholic beverages to a
minor, age elghteen, as a result of which his license was
revoked effective October %, 1967.

In Case ;#3290 appellant chal]enges his conviction of -
a charge that on september 23, 1967, while the above matter was
pending and prior to the date of hearing Uthereon before the
Board, he served to and permitted the consumption of alcoholic
beverages by a sixteen-year-old minor. The Board, after
hearing this matter on Cctober 25, 1967, cntered a consecutive
revocation of appellant's license effective October 27, 19 67



PAGE 2 - N o BULLETIN 1781

By orders dated October 2 and October 27, 1967, the
Board's orders of revocatlon were stayed pending the &etermination
of these appeals and until the further order of the Director, (
SlnCO Lhese ‘matters involve the same parties and similar
charges, they were consolidated for trial at one hearing,
although they will be considered separately, but will be<%he
subject of a single Hearer's report.

In his petition of appeal in Case #3 284'anpellant
alleges that the finding was againstthe weight of the credible
evidence because 1t was based "upon the testimony of a witness
who admitted perjuring himself" and that the penalty was
excessive under the circumstances., In its answer.thereto the
Board admits the jurisdictional allegations and denies the
substantive allegations of the petltlon.

With respect to Cage %3200 the appellant alleges that

the findings were not based upon uhe credible evidence but upon

" the testimony of a witness "who admitted that she did not order,
purchase or consume any alcoholic beverage on the premises™ and,
further, that the penalty was excessive, In its answer to this
petition the Board denies the substantive allegations and sets
forth ih separate defenses that (a) its action was not arbitrary
or capricious but was based upon the testimony of all the ,
witnesses, (b) its findings were made after an impartial hearing
and dué deliberation, and (c) the evidence clearly showed the
service by the appellant and consumption by a minor in violation
of the applicable statutes and regulations. :

. These were enpeals de novo, with full opportunity for-
courisel to be heard, to present evidence under oath and cross- -

7z

examine witnesses pursuant to Rule 6 of State Regulation HNo. 15.

I

I shall first ccnsider the testlmonj and the matters
presented in Case :3284. In support of its chorge that the
appellant served alcoholic beverages to one Samuel —--
minor, on June 25, 1967, in violation of Rule 1 of Sta%e
Regulation No. 20, it produced Officer Dominic J. Trifari
(a. local police officer) who gave the following account:

While on regular patrol duty on June 25, 1967, he observed two .
"vouthful looklng" boys approachlng the licensed premises.
Shortly after they entered, he left his patrol car, entered
-the said premises and observed Samuel -~-- Seated a% the bar and
consuming- a bottle of Schaefer beer, Approachlng this minor
" he asked him to show him his identification and proof of age, .
‘whereupon Samuel produced a driver's license which ref1ected hls"
birth date as September 1948. TUpon questioning, the minor = -
~admitted that he had been required by the bartender to produce
identification and he displayed his driver's license. The
bartender (one Sanders) was then questioned by this officer )
and admitted that he had examined the driver's license, after .
vhich he served the beer to this minor. Thereupon the minor :
and the barténder were arrested and taken to police headquarters,
On eross examination' this officer elaborated upon his direct
testimony and stated that the minor picked the bottle from the
counter, poured some of its contents into a glass and consumed -
- 1t, and then poured the balance of its contents into the glaqs...
" He also noted that the stool to the right of the minor was not
occupied at the time of the confrontation., Iinally he added
that he thinks that the minor admitted representing himself
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to the bartender as being twenty-two years of age. Also,
the m;ngr did not have a draft card on him and the only
identification possessed by the minor was his driver's license.

- Samuel ~-- testified that he was born on September 13,
1948 and was, therefore, nineteen years of age on the date herein
alleged. He gave the following account: He entered these = =~
premises on June 25, 1967, with a few friends and seated himself
at the bar., He then ordered a drink from John Sanders (the
bartender on duty) who asked him for identification. He showed :
him his driver's licensej Sanders held it to the light and returned
it to him. Sanders thereupon brought a bottle of beer and o
accepted payment therefor from the minor, While he was drinking
the beer, Officer Trifari approached and gquestioned him as
aforesaid. He further testified that, when the officer questioned
the bartender, the bartender denied serving him the beer. On
cross examina%ion he admitted representing to the bartender that
he was twenty-three years of age but insisted that he showed

him his driver's license and not a draft card; in fact hé
emphatically denied having any draft card in his possession.

He did admit, however, testifying in municipal court that he
presented a draft card. He was questioned closely about the
actual service of the beer by the bartender and insisted that the
bartender delivered a bottle of beer to him, accepted payment

from him, and that he consumed the beer. Finally he denied

that any patron accused him of taking beer intended for the said
patron.

Frank Jefferson, testifiying on behalf of the appellant,
stated that he was employed as a door checker by the appellant
on the night in question and remembers specifically examining
a draft card produced by the aforesaid minor which satisfied
him that this minor was twenty-three years of age. He observed
the minor at the bar producing some form of identification, and
the bartender apparently was not satisfied that he was of age
and refused to serve him. On cross examination this witness
insisted that, although he examined the identifications of many
minors and that Samuel came . in with a group of persons, he
particularly remembers his draft card. He also recalls that .
the bartender refused to serve this minor although he permitted
him to remain seated at the bar. At no time did this witness
or the bartender ever request the minor to leave the premises.
He was further questioned with respect to service of the beer, .
and he explained that the bottle of becr was placed to the right
of the minor and the minor then pulled the bottle of beer over
to him. When he did this he saw Sanders '"pick the money off the
bar", but this witness was not certain whose money it was, '

Willy Hornes (a patron of the licensed premises on the
night in question) testified that he arrived there at about
12:30 a.m.,, seated himself next to the minor, purchased and
consumed  a bottle of beer. He then ordered another bottle but,
before it was served to him, left his position at the bar and -
went to the men's room. When he returned he noted that the =
police officer was standing next to the minor and that there »
was no bottle of heer in fromt of the stool which he had vacated,
He added that he had placed fifty cents on the bar before he

- left., On cross examination he insisted that the bartender
refused to serve the minor after the bartender examined what
apparently was a draft card.

Jerome Thompson (another patron) testified that the minor
showed the door checker a draft card upon entering. However,
he did not observe any of the activities after he entered the
premises, '
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The proccedings herein are civil in nature and not . .=
criminal. XKravis.ve Hocl, 137 N.J.L, 252, Thus the establishe
ment of guilt in thcse proceedings requires proof by a L
preponderance of the believable evidence only. Butler Oak .
Lfavern v, Div. of Alcoholic Beverage Control, 20 N.J. 373, -~ =

, The dispositive issue in this matter, as framed by-.the
pleadings and argued by the attorney for appellant in his =~
memorandum, is whether this minor (whose statutory ineligibility
to purchase alcoholic beverages has been clearly established) was
sold alcoholic. beverages and consumed the same, inviolation of
the applicable statute and rules and regulations of this Division.

I have carefully examined and assessed the testimony P
herein and incline to the conviction that the version of what -
occurred as given by the minor and the police officer stands in
a better light than that of the appellant's witnesses. I
believe that the minor did not have a draft card in hisy
possession, and the police officer testified that he did not find
any such draft card on his person. o

It is abundantly clear that, even on the basis of the

door checker's testimony, both he and the bartender believed

the minor to be below the age of statutority maturity. It is

my feeling from the evidence that the bartender cursorily )
examined the driver's license of the minor and, because of the
rush of business, he did not carefully examine the age on the
minor's registra%ion certificate, I further find that he did
serve a bottle of Schaefer's beer and received payment therefor, -
The minor asserts that he handed him money in payment for this
alcoholic beverage, and Jefferson (the door checker) admitted
that the bartender picked up money from the bar for such purchase,
‘However, he believed that that money was left there by another - -
~patron. I completely discount and disbelieve that part of his
testimony. ’ '

Since there is a denial that there was any sale or
service to this minor, it is unnecessary to discuss the require-
ments of R.S., 33:1-77 with respect to sale and service of
alcoholic beverages to a minor. ©See also special note to Rule
1 of State Regulation No. 20 of the Rules and Regulations of
this Division,

Unfortunately the bartender was not produced so we do
not have the benefit of his testimony. However, it is clear
from the evidence herein that neither the bartender nor the door
checker requested the minor to leave the premises .if in fact the
bartender refused to serve thils minor because he was under age.
It would have been natural to request the minor to leave the
premises 1f he was satisfied that this person was under age.
Nothing of the kind took place, and I am satisfied that the
bartender did serve this alcoholic beverage to the minor who
consuried it immediately prior to the confrontation by the .. - S
police officer. The testimony of the appellant's witnesses lacks = -
candor and I must frankly comment that in my opinion they are

. inconsistent with both the facts and the realities of the
“situation. I therefore find that the guilt of the appellant on
this charge has been established by a fair preponderance of the
credible evidence -~ indeed by substantial evidence. I there-.
fore conclude that the appellant has not met the burden of
establishing that the action of the Board in finding him guilty
of this charge was erroneous., Rule 6 of State Regulation No, 15,
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Appéllant further argues that the penalty of revocation

* imposed herein was excessive and unreasonable. In considering
the matter of penalty it should be emphasized that a liquor .
license 'is a mere privilege. Paul v. Gloucester County, = -
50 N.J.L. 585; Mazza v. Cavicchia, 15 N.J. 498 (195%). The
prevention of the sale of alcoholic beverages to minors not

~only justifies but necessitates the most rigid control. Hudson
Bergen County Retail Liquor Stores Assn. V. Hoboken, 135 N.J.L.
5023 In re Schneider, 12 N.J. Super. 449, Under the Alcoholic
Beverage Law local issuing authorities are vested with the
authority to suspend or revoke liquor licenses, after hearing,
for certain enumerated violations, including that charged
herein. R.S. 33:1-31. The penal%y to be imposed in disciplinary
proceedings "instituted by a municipal issuing authority rests
within its sound discretion in the first instance, and the power
of the Director to reduce the penalty on appeal must be sparingly
exercised and only with the greatest caution. Harrison Wine and
Liguor Company, Inc. v, Harrison, Bulletin 1296, Ibenm 2; :
Benedetti v, Trenton, Bulletin 1040, Item 1, aff'd 35 N.J. /
Super 30. Penalties may vary in different municipalities 4nd
according to the circumstances surrounding the-offenses.,
Pawelek v, Sayreville, Bulletin 456, Item 10. The fact that a
penalty may be considered relatively severe does not of itself
justify reduction on appeal. The Ebony Corporation et al. V.
Trenton, Bulletin 958, Item 1, ' _

‘In considering the penalty to be imposed, the Board took
into consideration the prior record of this appellant, which
shows the following:

(1) Effective February 9, 1956, the appellant's
license was suspended for 25 days by the Director for
sale in violation of a local hours regulation and of
Rule 1 of State Regulation No. 38 (Re Deluccia,
Bulletin 1102, Item 2); o ‘

(2) Effective April 1, 1957, his license was sus-
pended by the Director for 25 days for sale during
prohibited hours, in violation of Rule 1 of State
Regulation No, 38 (Re Deluccia, Bulletin 1166, Item 1);

(3) Effective April 26, 1957, his license was suspended
by the Director for 15 days for sale to minors (Re
Deluccia, Bulletin 1166, Item 2);

(%) Effective March 17, 1958, his license was
suspended by the municipal issuing authority for
10 days for permitting a brawl on the licensed
premises; :

(5) Effective April 21, 1958, his licensé was sus-
pended by the municipal issuing authority for 10 days
for violating a special condition in his license, and
said suspension was sustained on appeal to this
Division, effective July 28, 1958 (Re Deluccia V.
Paterson, Bulletin 1240, Item 1). An appeal of that

- suspension was taken to the Appellate Division which

- sustained the Director and the penalty was reimposed
‘effective April 6, 1959 (Re Deluccia v. Paterson,
Bulletin 1275, Item 11);

(6) Effective November 9, 1958, his license was :
suspended by the Municipal issuing authority for 45
days for sale to minors;
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(7) Effective July 16 1962, his license was
suspended by the Dlrector for 25 days for mlslabeling
~bottles (Be Deluccia, Bulletin 1470, Item 4);

(8) Effective April 17, 1967, his license was
suspended -by the mun101pal issuing authority for
30 days for sale to minorsj

(9) Effective June 19, 1967, his license was sus-
pended by the municipal issuing authority for 5 days
on a charge of hindering an investigation.

It seems clear to me that the Board took a very serious
view)of the appellant's past record and felt that, on the
basis thereof and in view that its finding on this clmrge
that this appellant was in the wrong business, the Board quite
properly was concerned with the problem of teenage drlnklng
and the sale and service of alcoholic beverages to minors on
licensed premlses.

The entire record con31dered, especidlly in view of the
adjudicated record of appellant of convictions of similar
of fenses, it cannot be convincingly maintained that, as a
matter of substantial Jjustice, appellant has been preaudlced
in the circumstances presente& Benedetti v. Trenton
N.J. Super. 30, 35; cf. Qak Inn, Inc. V. State etc. (App Div,.
1963), not offlcially reported, reprinted in Bulletin 1523

. Ttem 2. As the court stated in In re 17 Club, Ine. 26 N.J.

Super. 43, 52 (App.Div. 1953):

"The governmental power extensively to supervise
the conduct of the liquor business and to confine
the conduct of that business to reputable licensees
who will menage it in a reputable manner has
uniformly been accorded broad and liberal judicial
support.”

In the light of the broad discretion vested in the Board,
I conclude that the action of the Board was not the result of
intentional discrimination or other arbitrary action,
Accordingly it is my conviction that the said penalty was not
so severe as to form a basis for modification on appeal. It
is therefore recommended that an order be entered affirming the
Board'!s action on. this charge, dlsmlss1ng the appeal and re-
- imposing the revocation 1mpoood by the Board and stayed pending
- the entry of the order herein, -

II

. In Appeal #3290 the appellant was charged with permitting
the sale and delivery of alcoholic beverages and the consumption
thereof by a sixteen-year~-old minor on September 23, 1967. As
a result of the said finding, the appellant's' license was
»revoked effective October 27, 1967.

. : In support of this charge the Board produced as its
witness Melvip Jenkins (a member of the vice squad of the
Paterson Police Department) who gave the following account:

- On September 22, 1967, at 10 p.m., he entered the licansed
~premises made an observation of the patrons. He then returned
at 1:30 a.m. to the said premises and observed a female minor
sitting at the bar and drinking what appeared to him to be an -
-alcoholic beverage. Upon questioning her he ascertained that

- she was sixteen years of age, and she told him that she was
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drinking oragne juice. However, in smelling the drink he
believed that it actually contained vodka and was a drink
knovm as a screwdriver. Il did not question the bartender
but immediately toolr the girl into custody and took her to
police headquartero. On cross examination he admitted that he
did not submit the contents of her glaos for chemical analysis
and that, at the time of this hearing, he could not produce the
alleged alcoqholic beverage because 1T nad "evaporated" and 'we
threw it out.™" He could not explain why he did not question
the bartender or arrest him for service to .a minor. He finally .
explained that he was able to detect the odor of vodka because
he had formorly been employed as a baruender before joining the
Local police force.

Douglas Robb (a local police officer) testified that he
observed an alleged alcoholic beverage in front of the minor
who was seated at the bar at the time of confrontation. .

Melvin Jenkins resumed the stand and sought to correct
his testimony heretofore given. IHe stated that he had re-
examined his notes and now recalled that the minor admitted
that the drink that she was consuming contained:vodka dnd
orange juice, ' :

Diana --- testified that she is sixteen years of age :
and was born on October 2, 1951. She gave the following account: -
She entered the prenises for the purpose of buying cigarettes;
she then proceeded to the bar and ordered orange julce. She
specifically denied that there was any vodka or any other
alcohol in the drink. ©She further asserted that no charges vere
brought against her with respect to her activities at the
premises.. 0n cross examination she insisted that she told the
police officers that she was consuming only orange juice and
that she was not served any alcoholic beverage at that time. -

Frank Jefferson, testifying on behalf of the aopellant
stated that he had Imowm tThis ninor for the past ten or eleven
years and knew thet she was sixbteen years of age. He was
acting as bartender on the date alleged herein, and is positive
that he never served her any alcoho]lc beverages. On cross-
examination he specifically denied being informed by the police
officers that the subject drink contained vodka or any other
alcoholic beverage.

In evaluating the testimony in this matter I feel that
the Board has faileéd to establish its proofs by a preponderance
of the evidence, DarticuTarly in view of the .direct testimony
of the minor that she was not served an alcoholic beverage. -
Although the entire episode has created a suspicion as to the actudl
facts, suspicion is never a substitute for proof properly
presented., To be in doubt is to be resolved. Re Keansburg-
Steanboat Company, Bulletin 1207, Item 2, '

Under the circumstances I conclude that the proofs fall.
snhort of establishing the truth of this charge by a fair ,
preponderance of the credible evidence. I bhOreLOTC re001mend-
that an order be cntered reversing the Board's action and . »
setting aside the order of revocatlon entered upon this cnarge.
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Conclusions and Order

Written e: ceptlons to the Hearer's report with suppecrtive
argumenl were filed by the attorney for appcllant and written
answers to the said exceptions, together with supportive '
argument, were filed by the attorney for respondent, pursuant
to Rule 14 of State Regulation Nos: 19,

In considering and analyzing the said exceptions, it is
well to point out that the Hearer had the benefit of observing
the demeanor of the witnesses as they testified at the hearing
herein and assessing their credibility. It is a funhdamental
legal principle that the finding must be based on competent
evidence and "grounded on a reasonable certainty as to ' R
probabilities arlsinc from a fair consideration of the ev1dence." i
32A C.J.S. sec. 10+2. "The trier of the facts may reject in
toto the testimony of a witness who has given inconsistent or
contradictory testimony, or may accept his testimony and
reconcile the apparent contradictions, or may accept the testlmony
in part and reject it in part." 98 C JeS. p. 342,

The exceptionq challenge the credibility of respondent's
witnesses, particularly that of Officer Trifari. It is
asserted that the officer observed two youthful loocking boys
approachlng the licensed premises and, when he entered the
premises, he saw the minor Samuel Useated at the bar and
consuning a glass of beer, and then pouring another glass for
himself.," It is conbended that in the time it took the police -
officer to traverse a public sidewalk and enter the tavern,
the minor would have had 1little opportunity to display
identification at the door and to the bartender and to order
a drink and consume the same. o

The testimonial complex, however, does not bear out this
contention., Officer Trifari never testified that thisiminor
was one of the "youthful looking" boys whom he saw enter the
tavern. The burden of his testimony was that when he entered
‘the tavern, the minor Samuel was not one of the boys entering
the tavern but attracted the officer's attention.because of
his youthful appearance while he was consuming beer at the bar,

Appellant further alleges that the bottle of beer was not
placed in front of Samuel but was, in fact, placed in front of
- the empty stool along51de the minor. The Hearer properly found
from the evidence that the bottle of beer was placed slightly

to the side of the minorj; that he paid for the said beer and
did consume it. The Hearer also found from the credible
evidence presented that the minor produced a driver's license
which vas examined by the bartender and, according to the
police officer's testimony, the bartender admltted serving the -
minor after examining his identification. The bartender, it is
noted, was not produced at the hearing to contradlct the
testlmony of respondent's witnesses,

Appellant further excepts to the Hearer's report on the:
ground of alleged contradlctlon in the testimony of the two .
police officers when they testified before respondent at the §
initial hearing. At the hearing herein, counsel for respondent-
represented that Officer Virone was on sick leave and was unable’
to be present. If appellant felt that Virone's testimony was: @
crltlcal, he had the opportunity, upon compliance with Rule 8;
of State Regulation No..1%. to submit at this hearing the . - .-
transcript of the testimony taken before roopondent Further-
more, he could have subpoenaed the absent witness in accordance

“a
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with Rule 9 of State Regulation No, 15. Appellant did not
take advantage of the recourse made avallable by these rules.

Other matters raised in the exceptions relate to
questions of fact which have been fully considered by the
Hearer and are not meritorious.

Finally, appellant urges that the penalty .of revocation

is excessive and unreasonable because (1) there is no

evidence that respondent took appellant's prior record into

consideration in imposing the peralty and (2) it is difficult

to "control and curb" minors-in licensed premises, a situation
. "greatly magnified by the fact that they can lawfully consume

alcoholic beverages within ten miles of the tavern in question,

in New York City." :

These contentions are without merit. The law specifically
provides by Re.S. 33:1=77 that the only complete defense to
sale and service of alcoholic beverages to a minor is that the
minor falsely represented himself in writing to be of agej
that his appearance was such that an ordinary prudent person-
would believe him to be of agej and that the sale was made in
reliance on such written representation and appearance and
the reasonable belief that the minor was of age. The
representation in writing required by the Alcoholic Beverage
Law is a writing made by the minor at or prior to the time of
the sale or service. See 8pecial Note to Rule 1 of State
Regulation No., 20, ‘ '

. Furthermore, the licensee is the master of his tavern
and is fully obligated to control his patronage. IHis
professed inability to curb teenage drinking in his premises
is a persuasive reason for disassociating himself from the
liquor industry.

With respect to the penalty imposed, it is logical to
assume that respondent did take cognizance of the past record
of the licensee. Respondent's attorney, in answer to the
exceptions, represents that when the decision was rendered,
"the member of the ldcal Board who made the motion prefaced
his remarks by making reference to the licensee's past record."
Additionally, the prior record was included in appellant's
application for renewal of its license, which was also fully
examined by the members of the respondent Board, so that they
were well aware of appellant's Trecord. -

As the Hearer pointed out, the record fully justified the
action taken. A local issuing authority is not inalterably
bound by any doctrine of stare decisis in the imposition of
penalties, As the court stated in Butler Oak Tavern v, Div.
of Alcoholic Beverage Control, 20 N.J. 373, 382:

"The liquor control laws and regulations must be
administered in the light of changing conditions.
Prior measures of enforcement may have failed their
mark, Recurrent instances of particular violations
must be dealt with accordingly. The penalty imposed
upon appellant may reflect an administrative attitude
that more stringent enforcement is necessary..."

Having carefully considered the entire record, including
the transcript of the testimony, the exhibits, the Hearer's
- report, the exceptions filed by appellant and the answers to
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the exceptions filed by, respondent, I concur in the flndlngs and |
conclusions of the Hearer and adopt his recommendations, '

Accordlngly, it is, on this 9th day of January, 1968

ORDERED that as to appeal #3284, the action of respondent
be and the same is hereby affirmed and the appeal herein be ‘and
the same is hereby dismissed; and it is- further

.ORDERED that as to appeal #3290, the action of respondent
"be and the same is hereby reverseds; and it is further

ORDERED that my order entered on October 2 1967, staying
respondent's order of revocation pending the determlnatlon of ,the
said appeal #3284, be and the same is hereby vacated; and it

is further

ORDERED that Plenary Retail Consumption License C-162,
issued by the Board of Alcoholic Beverage Control for the éity .
of Paterson to Michael Deluccia, t/a Club 25, for premises
7 Bridge Street, Paterson, be and the same is hereby revoked,
effective immediately. _

JOSEPH P, LORDI
DIRECTOR

2. SEIZURE - FORFEITURE PROCEEDINGS ~ SPEAKEASY IN RESTAURANT -
CLAIMS OF OWNER OF CERTAIN EQUIPMENT DENIED IN ABSENCE CF ‘
GOOD FAITH - PERSONAL PROPERTY, CASH AND ALCOHOLIC BEVERAGES
ORDERED. FORFEITED,

In the Matter of the 3eizure

on May 21, 1967 of a quantlty .Case No, 131,911

of alcohollc beverages, various ON HEARING
furnlshlngs flxtures, equipment CONCLUS IONS
and $9.70 in cash in a restaurant AND ORDER

located at 133 Church Street,
Swedesboro, in the County of
Gloucester and State of New Jersey.

" N N

Kavesh & Basile, Esqgs., by Frank G. Basile, Esq., appearing
for Dominick Maggio.
Ralph DeMatteo, Pro se,
- I, Edward Amada, Esg., appearing for the D1V1s1on of Amcohollc
Bgverage Control.

BY THE DIRECTOR: |
The Hearer has filed the following Report herein:

Hearer's Report

This matter came on for hearing pursuant to ReS. 33:1-66 .
and State Regulation No. 28 to determine whether a quantity -
of alcoholic beverages, $9.70 in cash and various fixtures,
furnishings and equipment, more particularly set forth in an
inventory attached hereto, made part hereof and marked ,
- Schedule "A", seized on May 21, 1967 in a restaurant located
- at 133 Church Street, Swedesboro, should be. forfeited.

. The selzure was made by ABC agants because of ‘alleged.
"~ unlawful sales of alcoholic beverages in a speakeasy conducted
at the said premises,
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At the said hearing Dominick Maggio, trading as Frank
Brezzo and -Company, represented by counsel, appeared and .
sought the return of a cigarette machine. At an adjourned
~hearing of this matter, Ralph De Matteo, appearing pro se,
- sought the return of a pool table, juke box and a pinball

- machine. No one else appeared to enter a claim or seek the
return of any of the balance of the seized personal property,
alcoholic beverages or the cash.

The file of this Division was admitted into evidence by
- stipulation of the said claimants, and contained the affidavit
of mailing, affidavit of publication, chemist's report
certifying to the alcoholic content of the alcoholic beverages
igiied, the inventory referred toy and the two "marked'" one-dollar
1iliSe ' ' ‘

The Division established its case through the introduction
of the filey as follows: Pursuant to an investigation of the
above-described premises, an ABC agent, in possession of five
"marked" one-dollar bills and one "marked" ten-dollar bill,

-.entered the subject premises at about 2:00 a.m. on Sunday,

- May 21, 1967. The premises are located on the first floor
rear of a two-story frame building with a store front, and
which contained a front or game room and adjoining room. The
game room contains a makeshift bar, behind which was a re-
frigerator stocked with beer; to the left of the bar was a
pool table; along the rear wall was a juke box and a pinball
machine; alongside its entrance was a cigarette machine, and
the adjoining room contained cases of beer and soda. :

Upon entering the front or game room, -the agent observed
15 male and female patrons being served alcoholic beverages by
Mrs., Mary Holmes, a barmaid, and Calvin Butcher. The agent
purchased the bo%tle of beer from Mrs, Holmes, paying therefor
with one of the "marked" one-dollar bills for which she
returned 60¢ in change., Shortly after the initial purchase,
the agent made other purchases of alcoholic beverages for some
of the other patrons and for himself, in payment for which he
gave Mrs. Holmes several of.the other '"marked" bills. She
placed the "marked" bills in her pocket,

At about 2:50 a.m. other ABC agents, accompanied by local
and state police entered the premises and identified themselves.
Mrs, Holmes, upon request, emptied her apron pocket containing
$9.70, which included two "marked" one-dollar bills.,

Mrs, Holmes was thereupon arrested, charged with the sale
of alcoholic beverages without a license in violation of R.S,
33:1-50. On May 24, 1957 Butcher was arrested on a warrant
charging him with possession of alcoholic beverages with
intent to sell the same without a license, in violation of .
ReSe 33:1-50 and a sale of alcoholic beverages without a
license, in violation of R.S. 33:1-2,

A sample of the beer sold to the agent was analyzed by :
the Division chemist on June &, 1967 and his report shows that
it is an alcoholic beverage Iit for beverage purposes with an
alcoholic content by volume of 4.50%. :

The records of this Division do not disclose any license
or permit for the sale of alcoholic beverages to Mary Ilolmes, -
Calvin Butcher or for .the premises where the violation took

" place, .
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: The seized alcoholic beverages are illicit because they.
were intended for sale without a license. ReSe 33:1-1(i).
Such illicit alcoholic beverages, the personal property and
the commingled cash, as set forth in Schedule "A" herein,
constitute unlawful property and are subject to forfeiture.
R.S. 3331-235 R.S. 33:1-663; Seizure Case No, 11,860, Bulletin
17%9, Item 5, Seizure Case No. 10. 898, Bulletln 1500, Item 2,

Dominick Maggio, testifying in support of his claim for
the réturn of a cigarette machine, seized herein, gave the.
following account: He is a tobacco salesman and also

. engages in the leasing of cigarette vending machines under the
trade nane of Frank Brezzo and Company. He produced an invoice -
establishing his ownership of the said machine. About three
or four years ago, he placed this machine at these premises
which he described as being a luncheonette in front and a game
room in the rear. The machine was installed in the rear room,
He never saw anyone in the game room, nor did he notlce/any,
alcohollc beverages being served on %he said premises. / :

'On cross-examination, he admitted that he had not/ made any
klnd of investigation of Butcher or of the premises to determine
whether the premises were being lawfully operated. He in-
stalled the machine and, as was his usual procedure, made no
inquiry of the operator of the premises. His only concéern
was whether "there is enough traffic around there or business
to warrant it"., Although he asserted that he never saw any
evidence of a Testaurant 0peratlon in the game room of these
premises, he did not inquire as to the reason why the machines
were placed in the said game room rather than in the restaurant
properj nor did that arranoement arouse his suspicions.

\ In evaluating the testlmony of the clalmant herein,
is quite apparent that the sole motivation for placing %hese
machines in the rear game room of these premises was that it
appeared to be a profitable location. Neither at the initial
installation nor at any time during the past three or four
~years did this claimant make any inquiries to determine whether .
or not illicit liquor activity was taking place although the -
file clearly establishes, and the testimony at this hearing of
ABC Agent B clearly 1ndlcates that a speakeasy operation was
openly carried on, and there were numerous cases of beer stored
in the adjoining room. The makeshift bar in the game:room has

" manifested its obvious use.

The Director has the discretionary authority to return
property subject to forfeiture to a claimant who has
established to his satisfaction that he had acted in good
faith, and did not know, or have any reason to belleve, that -
the property would be used in unlawful 11quor act1v1ty. ;
R.S. 33:1-66(f). : :

I am persuaded that in view of the lonb period of serv1ce:
of this machine by the claimant and the unusual circumstances: .
that it was placed in-a special room equipned with a bar, that .
this claimant did not act reasonably in. the full discharge of -
his statutory responsibility in the control and operatlon,of ‘
his property on the said premises, .Since the claimant has thus -
demonstrated a careless indifference to the use to which his
property was being put, I recommend that the application of
Dominick Maggio for return of his cigarette machine be denied,
‘and that an order be entered forfeiting the uame. Seilzure
Case No, 11.,597, Bul]etin 1679, Iten 7. -
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Ralph DeMatteo sought the return of a pool table, a juke
box and a pinball machine. ‘He introduced invoices supporting
his ownership of a pool table and a pinball machine. However,
he did not have any evidence of ownership of the juke box,

“At the hearing he testified that the Jjuke box was pur-
chased about 18 months ago but he did not have any indicia of
ownership with him. He was given a week after the date of the
hearing within vhich to forward any further proof of ownership,
however, he has failed to produce the same. Accordingly, this
essential element is lacking and must defeat his claim for the
return thereof. ‘

He gave the following account: About eight months ago he
received a telephone call from Butcher requesting the in-
stallation of these machines at these premises.- His mechanic,
Joe Loshovno (who was not produced as a witness) installed the
machines in the game room as hereinabove described. He
visited the premises once or twice a month for the purpose of
collections and the machines were serviced by his mechanic.
His mechanic did service the machines hereinabove that were in
disrepair but this claimant never questioned him with respect
to the activities at the said premises. ‘

On cross-examination, he admitted that he never made any
background investigation of Butcher or of the premises where
the illegal liquor activity took place. His whole criterion
apparently was "The machines do good, we leave them thére and if
they don't, we take them out." And further: "It was pretty
good there.," He further admitted that he noticed a counter in
the game room equipped with stools but "I wouldn't call it a
bar- u '

With respe¢t to this claimant who is the individual

trading as Logan Amusement Co., it is similarly apparent as
in the claim hereinabove discussed that this claimant was .con-
cerned solely with whether or not this was a profitable location.
The fact that the machine was placed in a special game room with
a bar and stools, separated from the restaurant proper, should
have alerted him to make some inquiry as to the use to which
his property was being put. IIis failure to do so demonstrates
a careless indifference to his datutory obligation, and con-

- sequently he did not act reasonably in the full discharge of

" his responsibility with reference to his property in the said
premises, . '

I, therefore, find that this claimant did not establish
that he acted in good faith, and did not know or have any
reason to believe that the property would be used in unlawful
activity. ReS. 33:1-66(f). Under these circumstances, I am
constrained to recommend that his claim for the return of his
property be rejected, and that an order be entered forfeiting
the same. Seizure Case No, 11,597, supra; Seizure Case No.
11,715, Bulletin 1706, Item 3.

It is further recommended that an order be.entered
forfeiting the balance. of the seized personal property, in-
.,cluding the cash and the alcoholic beverages. = -

Conclusions and Order

No exceptions were taken to the Hearer's report pursuant
“to Rule 4 of State Regulation No., 28,
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After carefully c(Jnh,:L’der:Lnfr the facts and circumstances .
herein, I concur in the recommended conclusions in the Hearer'~
- report and adopt them as my conclusions herein.

Accordlngly, it is on this 10th day of January, 1968

DETmRMINWD and ORDERED that the claim of Dominick Maggio,
trading as Frank Brezzo and Company for the return of the
‘cigarette machine and the same is hereby denled' and it is
further

DETERMINED and ORDERED that the claim of Ralph DeMatteo -
for the return of a pool table, juke box and pinball machine
.be and the same is hereby denied; and it is further

DETERMINDD and ORDERUD that the seized property
including the $9.70 in cash as set forth in Schedule "A"™
attached hereto, constitutes unlawful property, and the same
be and is hereby forfeited pursuant to the prov1sions of/
Re.S. 33:1-66, to be accounted for in accordance with lew- and -
it is further : .

DETERMINED and ORDERED that the alcohollc beverages be
- and the same are hereby forfeited, and shall be retained for
- the use of hospitals and State, county and municipal in-
stitutions or destroyed in whole, or in part, at the direction
- of the Director of the Division of Alcoholic Beverage Control.

EMERSON A. TSCHUPP
ACTING DIRECTOR

'SCHEDULE "A"

181 - bottles of alcoholic beveragess sodag
refrigerator; pool tablej p1nba11 machine-»»
cigarette machlne juke box- $9,70 - cash.v
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ACTIVITY REPORT FOR JANUARY 1968

ARRESTSs

Total number of persons arrested
Licensees and employees
Bootleggers

SE]ZURESs
Distilled alcoholic bheverages beverages - gallons
Wine - gallons

Brewed malt alcoholic beverages - gallons —= = = = = = = - = =« - o o o - - :

RETAIL LICENSEES:
Prémises inspected
Premises where alcoholic beverages were gauged

Botflesgavged = = = = = = = 0 e m e 0 e f e e e e et e e e - o

- e E e e Em we W @ e e e e wm oa e o -

Premises where violetions were found
Violations found
No Form E-141-A on premises -
Unqualified employees
Other mercentile busiress
Application copy not aveileble - - - - 17
STATE LICENSEES:
Premises inspected.< = = = = = = - = o - e M e m e Dt e e o eao -
License applicaflons investigated
COMPLAINTS:
Complaints assigned for investigations
Investigations completed
Investigations pendlng
LABORATORY ¢
Analyses made
Refills from licensed premises - bottles
Bottles from unlicensed premises
IDENTIFICATION:
Criminal fingerprint identifications made
Persons fingerprinted for non-criminal purposes
1dentification contacts made with other enforcement apencaes
DISCIPLINARY PROCEEDINGS:
Cases transmitied to municipalities
Viclations involved
Sale during prohibited hours
Sale to minors
‘Cases instituted at Division
Violations involved
Possessing liquor not truly labeled - - 12
Beverage Tax Law non-compliance - - - -
- Fraud in application
Pernitting immoral acty. on premises - - 3
Unqualnf:ed enployees
““Sale during prohibited hours
Cases brought by municipalities on own initiative and reported to Division
Violations involved
Sale to mirors
Sale during prohlblfed hours
Employment w/o ldent. card (local reg.) -
Permitting brawl on premises -
HEARINGS HELD AT DIVISICON:
Total number of hearlngs held
Appeals
Disciplinary proceedings
STATE LICENSES AND PERMITS:

Disposal Fermif n;c;s;a;y—
Prohibited sign & pracfnce
Other v:olafnons

e T T T S U U U

" e - W e e e e e e e m = e o = = -

- e e e e e e m e w e oem E e o e e e - W e w om o

prohibited hours

Fraud and front - - - - -
Sale below filed price.

Sale to minors

premises (local reg

R T

,Ellglblllfy
Seizures

Wine permits = - - - - -
Miscellaneous permits
Transit insignia

Transit certificates

Licenses
Solicifors! permits
Employment permits
Disposel permits
Socizl affair permiis

- . W = e e - -

QFFICE OF AMUSEMENT GAMES CONTROL:
Licenses issued
Premises inspected

. Premises where viclations were found -~ - -

-------------
--------------------------------
............
- o @ e am o A e w m T e e e W T T e R e M S e W m e e = m e s e G w es W W e e
e @ e W ow e - m e W e ow e o e > e o wmom e o
-------------
--------------
-------------
------

-—-- > wilm e - - -
- e e e E e e e e e e e o e W o e T A w ® e e e W o e o .
- - e - e - e W = om -
- - e e e e - - w = o- -
- e e e W e W e M om e e e o = e e o e = -
- Mr W B W o e e B e e o m @ e e e s e e e e e W e e e o e e e o W e e e =
R T T e e T

- e e e e e e W w W o e e em em e o e - e

- - -
“ ® e = e m e e e e e o m e e o W e o

T T T e

-—- = - - -

I T T I N

Permitting mirors to coygregafe on.

. e e m w me e e T e wm e e e e e e wm m w wm w e

I R L

Failure to close premises during -

e e e c e m e m - : 29
5

Pernmitting bookmeking on premises - - - 1
Permitting hostesses on premises - - - 1

Permitting gambling on premises - - - 1

" Total nunber issued -~ - = - ~ = = e — .- - R E e B )

JOSEPH M. KEEGAN

Director of Alcoholic Beverage Contral
Commlcsloner of Amusement Games Control

Dated: Februvary 7, 1968
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L. DISCIPLINARY PROCEEDINGS - SALE BELOW FILED PRICE - LICENSE-
SUSPENDED FOR 10 DAYS, LESS § FOR PLEA.

In the Matter of Dlsciplinary )

eProceedlngs against ‘ :

) CONCLUSIONS

T & N TAVERN, INC. AND ORDER

t/a T & N Tavern ' )

302 Perry Street )
)

Trenton, New Jersey

Holder .of Plenary Retail Consumption
License €-231, issued by the City
Councll of the City of Trenton, - )
+ Licensee, by Norberto Gutlerrez, Presidenty Pro se.
Edward F. Ambrose, Esq., Appearlng for DlViSlon of Alcohollc
S Beverage Control

BY THE DIRECTOR:

.Licensee pleads pon vult to a charge alleging that
on November 11 1967 it sold a case of 1l2-ounce cans of beer
below filed prlce, in violation of Rule 5 of State Regulatlon
NO. 30. '

, Absent prior record, the license will be
suspended for ten days, with remlss1on of five days for the
plea entered, leaving a net suspension of five days. Re
Ridgewood ine & Liquor Co., Bulletin 1751, Item 10.

~Accord1ngly, it is, on this 22nd day of January
1968, ' .

ORDERED that Plenary Retaill Consumption Llcense

C 231, issued by the City Council of the City of Trenton to -
‘T & N Tavern, Inc., t/a T & N Tavern, for premises 302 Perry
Street, Tren%on, be and the same is hereby suspended for five
(5) days, commencing at 2 a,m., Monday, January 29, 1968, and

terminating at 2 a.m. Saturday,_ Pebruary 3, 1968,
JOSEPH M. KEEGAN
DIRECTOR

5. STATE LICENSES - NEW APPLICATIONS FILED,

The F, & M. Schaefer Brewing Co., 56 Park Place, Newark, N, J.
Application filed February 20, 1968 for additional Warehouse
and salesroom license, in conneciion with Limited Wholesale:
License WL-6, for premises located at Chimmey Rock Road r

Bridgewater fownship, N. J.

Frank G, Mauro Sr., Rose Marle Mauro & Frank G. Mauro, Jr.

t/a North Hudson Beverage & Distributing Company, A

132-13% - 68th St., Guttenberg, N. J. ‘
Application filed February 234 1968 for person—to—person
transfer of State Beverage Distributor's License SBD-102
from Nicholas Mauro and Frank Mauro, t/a North Hudson
Beverage & Distributing Company. §

Ark Beverages, Inc., 121 Meadow Street, Hackensaclk N. J.
Application filed February 28, 1968 for place-to-place
transfer of State Beverage Distributor's License SBD-20%
from 191 Paris Avenue, Northvale, N. J.

. ;. Q y t\ijiﬁtﬂ‘: ‘“‘a }iiw“ Q@*‘f
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