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REPORT OF
DONALD M. WAESCHE
PRESIDENT
STATE BOARD OF TAX APPEALS
ON APPEALS FROM ASSESSMENTS
ON RAILROAD PROPERTIES







State Board of Tax Appeais

State House
Trenton, New Jersey

Gentlemen: o | |
‘ I had'plaﬁned-to prepare, with your help, a compre-
hensive account of the work of the Staﬁe Board of Tax Appeals
for the first year following my‘apbointment as a member of
the Board, but I have been so occupied with railroad tax
appeals that I have héd no time to work on suéh an all in-
clusive report. The appeals during my first year as Presl-
dnet of this Board from thé,taxes'assessed agalnst railroa& ‘
properties dwarf, by comparison, all other matters with'whiCh“[
the Boérd has been concefned during the past year and:they
have become an important subject‘in themselves for afrépoft;
‘My report will, therefore; relate only to railroad tax appeéls,.
| Wwhen I became a member of the Board in July, 1942,
railroad tai appeals were pending for the taking years 1940,
1941, and 1942. No‘héarings had been started on the rail-
road tax appeals for any of(these thrée years. The railroads
concerned were The Central Railroad of NQW jersej; New York
Central Railroad System; Lehigh Valley Rallroad System;
Delaware, Lackawanna and Western Railroad System; Erie Rail-
road System; Pennsylvania Railroad System; New York Susque-
hanna and Western Railroad System; Hudson and Manhattan
Railroad Company; Hoboken Raiiroad Warehouse and Steamship

.Connecting Company;'and the Hoboken Manufacturers Railroad.
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The municipalities concerned in these appeals ﬁere.Jerséy
City, Newavrk, Hoboken, Secaucus, and Harrison. |

All of the appeals for the three years, 1940, 1941,
and 1942, had been set down by the Board for hearing on '
| September 15, 1942. On that day I directed the attention of
the attofneys for the railroads and for the municipalities
to that section of ﬁhe statute which ﬁrovided that the State
Board of Tax Appeals shall conclude its hearings on or before
October 15, follbwing the filing of the appeals and that,
therefore, the Board would not continue its hearings on the
1942 appeals beyohd October 15, next. I adjourned the
hearings on the 1940 and 1941 appeals to January 19, 1943.
Since thoée appeals were then beyond'the statutory date for
hearing appeals for those respective years, no harm could be
done by getting them out of the way of hearing the 1942
appeals.

Pursuant to the statute, the 1942 railroad appeals
had been filed with the Board onvthe third Monday of June,
1942, At that time the Board fixed September 15, 1942, as
the date to begin hearings. As a result of this delay, only )
The Central Railroad appeal and the cross-appeal by Jersey
City could be heard within the statutory time.

The hearings on the 1942 Central Railroad appeal
and Jersey City's cross-appeal began Monday, September 21,

and continued every'weekday, except Saturday, until, and
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iﬁcluding, October 15, 1942. The 1942 éppeals not heérdA
before October 15, were dismissed b& the Board for lack of
jurisdiction. (See Opinion of the Board, 28 Atl. Rep. (2d)
618; 20 N. J. Misc. Rep. 484; N. J. Tax Reports for 1942,
page 164.)

The testimony of the 1942 hearings was transcribed
and typed as fast as it wés taken. The stenographers taking
thé testimony worked in relays and they had assistants who
immediately typed the testimony. Each morning_duﬁing the
hearings, I received a typed copy of the testimony takeh the
previous day, and an extra copy was delivered eéch morning
at the office of the Board in the State House. The day-to-
day typed copy of the testimony was thus readily available
to all membérs of the Board.

At each regular meeting of the Board held during
the 1942 Central Railroad hearings, I reported to the Board
membefs on the progress of these hearings. On November 4,~ 
1942, I reported to the full membership of the Board and sub-
mitted to you my recommendations on these appeals and my
reasons therefor. All of the testimony and all.of the
exhibits taken during the hearings were presented to the
Board at that time. A discussion lasting several hours was
held on the evidence and on my recommendations and opinion.
Maps showing the location of the property under appeal and

sales of comparable property were laid on the floor in front
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of the Board members. ané discussion continued until the
Board members themselves brought it to an end and expressed
themselves as satisfied and ready to vote on my report. No
member of the Board said that he had not had sufficient time
to consider either my report or the evidence submitted'at
_the'hearings, and nobody expressed any hesitancy in approving
my recommendations, report and written opinion._ |
The Judgment of the Board in the 1942 Central Rail-
road appeal expressly fixeS‘the value of the property covered
by the evidence taken during the hearings. The judgment is
signed by each member of the Board.‘ In part it reads as

follows:

"And the Board having considered evidence
submitted by the parties, and the arguments and
briefs submitted by counsel for the petitioners,
for the respondent State Tax Commissioner and on
behalf of the taxing districts, City of Jersey
City and City of Newark, respectively, and the‘
Board being fully advised in the premises; :

"And it appearing that the said assess-
ments for taxation should be reduced, modified,
and cancelled as more particularly hereinafter
stated and adjudged, it is, therefore, on this
Lth day of November, Nineteen Hundred and Forty-
two, at a session of the State Board of Tax
Appeals ORDERED, ADJUDGED, and DECREED, under
%ﬁd bX virtue of the authority conferred by law,

at:

During the spring and summer of 1943 all the
members of the Board were Subpoenaed twice by Jersey City
to testify in the certiorari proceedings brought by that
‘municipality to review the Board's 1942 Central Railroad
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decision. All the Board memﬁéré, incluﬁing myself, met

twice at Commissioner Huegel's offices 1in Neﬁark to review
the testimony we expected to give. We all agreed that‘ﬁe had
given due considération to the evidence in the 1942 case,
that we would so testify, and that our testimony would
include the facts concerning thé report I made to the Board
as I have related them above.

On January 19, 1943, the railroad tax appeals for
the yéars 1940 and 1941 were dismiésed because the statutory
time for hearing those appeals had passed. I respectfully
refer tb‘the opinion fiiéd in connection with the 19407and
1941 appeals. (29 Atl. Rep. (2d) 716; 21 N. J. Misc. Rep.
36). | o

On March 23, 1943, T began hearing 276 railroad
tax appeéls on the third class railroad property of six
différent raillroads.  The appéals on the third‘class property
of The Central Réilroad had not been heard for seven years,
1936 to 1942 inclusive. I received evidence on these.appeals
practically every weekdaj, except Saturday, until‘May 14,
1943, at which time I adjourned the hearings on fhe appeals
then ﬁnder consideration until June 22, in order to take up
the first and second class railroad appeals which were
filed on May 17.

The hearing of the first appeal on first and

second class railroad property for 1943 was that of The

L






Central Railroad andvthe crosSQappeal by Jersey City. As
was done in the_l942 appeal of The Central Railroad, an
extra coﬁy of the teétimony ﬁas,ordered for the other mem-
beré of the Board. Oon Octpber_23, 1943, I mailed to each
Board member a copy of my opinion in The Central Railroad
1943 appeal. On October 26, 1943,»1 officially filed my
oplnion with the Board, together with the testimony and all
exhibits taken at the hearings.

- The Board took this appeel up fof consideratioh on
October 27, 1943. I spread out on tables before the Board,
maps of the propefty uhder appeal, which also}showed'the
location of numerous sales’of}comparable property. The
'evidence Was full of testimony‘of'sales of comparable pro-'
‘perty. The Board members did not discuss either the value
of the property covered by,the testimony‘or the evidehce of
value, which was limitedrto the property located in Jeréey“
City and a small amount in Bayonne. Their discussion was’
concerned only with the total - figure at which the State Tax
Commissioner, on February 4, 1943, had valued all of the
first and second class property~of The Central Rallroad
.throughout'New Jersey. When that fighre was ascertalned, it
was reoolved, on motion of Commissioner Smith, seconded by
Commissioner Sharp, that the Board recognize the value of

all first and second class property throughout New Jersey as

fixed by the State‘Tax Commissioner in his valuation assess-
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ment made on February 4, 1943.

I respectfully refer to my opinion wherein I
discuss the State Tax Commissioner's assessment of February
, 1945, and hold that it was an illegal assessment. -b

Immedlately following the adoption of the motion
fo accept the Tax Commiss1oner's valuation assessment made
on Februafylh, 1943, on motion 6f Commissioner Smith,
seconded by Commissioner sharp, the Board affirmed‘the total
figure fixed by thefstate}TaxVCommi351éner as the value of
all first and second claés pfoperty of The Central Rallroad
. throughouf New Jérsey. Thé}issueAraised by'the evidence was
concefned»only‘with the value of the land located in Jefsey
City and Bayonne. The’Board aid not attempt to determine
the value bf these lands except‘as they are a part of all
The Central Railroad property in New Jersey‘and therefore
make up a.part of the total Valﬁe.

The opinion of the majority of the membersfof the
Board was filed on November 8, 1943. They reversed the
action they took on the.l942 Central Railroad appeals on
November 4, 1942. With regard to that action they say in
their opinion in the 1943 case that:

"On November 4, 1942, at a regular meeting

of the Board, the president submitted to the
members of the Board a written opinion which he
had prepared, disposing of the petitions of
appeal by fixing very substantial reductions in

the assessed valuations of both second class and
main stem property of The Central Railroad Company

T
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in the cities of Jersey Clity and Bayonne. The
Board was advised by the president, that as a
matter of law, the Board was required to cer-
tify its decision no later than the next day,
November 5th, and that it was expeditious that
the judgments should be signed that day, November
bth. The members had no choice but to concur

in the conclusion of the president that the
November 5th date was mandatory. Over two
thousand pages of testimony had been taken, many
exhibits were introduced in evidence, and briefs
had been filed by the railroad company, the City
of Jersey City and by the Attorney General. It
was impossible for any of the members of the
Board on November 4th or 5th to read the testi-
mony and briefs and to examine the exhibits so
as to form an independent judgment whether the
conclusions and recommendations of the president
as stated in his opinion were justified." :

The confusion into which the State is drawn by the
inconsistency of the majority members of the Board in revers-
ing themselves and confirmihg the.valuation assessments made
by the State Tax CommissionervonvFebruary 4, 1943, 1is ﬁdrse |
confounded by the decision they made-oh May 26, 1942;,in the
appeal from the valuations fixed for the year 1939 by the
j.‘_:._,St"u'atte Tax Commlssioner for ‘the same property of the Central
.Railroad. The State TaX'Commissioner made a lO%-over-all
redubtion in the value of The Central Railroad first and
second class property for the year 1939. Jersey City filed
an appeal from this reduction on the third Monday in June,
1939. Hearings were conducted on this appeal through 1940
and 1941. The Central Railroad property under the 1939
appeal was the same property coﬁered by the 1942 and- 1943

appeals. The Board set aside the 10% reduction in value
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made by the State Tax Commissioner on the ground that the

- proof showed that the value of the property under appeal was
greater than the reduced ?alues at.which the State Tax Com-
- missioner had aséeésed them, | ‘

_ 'The valuations assessed by the State Tax Commis-
sioner on February 4, 1943, on the_prbpérty of The Central
Raillroad is the same valuation assessment he made on the same
property for the years 1939, 1940,‘1941, and 1942, The 1939
valuation assessment made by the State Tax Commlissioner the
Boatd‘held was 10% too low; the valuation assessment he made

“for the year 1942 the Board héld was about 30% too high; the
February 4, 1943, valuation assessment levied by the State '
Tax Commissioner the Board héid'ﬁas“just right. The majority
opinion specifically points oﬁt that the evidence shows that
the property under appeal had the éame,value for the years'
1938 to 1943 inclusive, o

In their 1943 opinion the majority mcmbers of the
Board say: . » |
"We are bound to attach great weight to the
point of view of the State Tax Commissioner, since
the statute expressly provides that he may use
his- 'personal knowledge and judgment as to the
value of any property he is required to assess,
upon original assessment, or upon review thereof.!

R.S. 54:204-67. Assessments made by him should
not be Interfered with 'except for palpable error!'."

In the l943‘hearings the State Tax Commissioner
testified and sald that he knew nothing about the value of
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the property under appeal. .(See my opinion in the 1943

appeal) . | |
In the opinion in the 1939 case, the Board said:

"The action of the State Tax Commissioner,
as the assessor, is entitled to the presumption
of correctness, United New Jersey R. R. & Canal
Co. vs. State Board of Taxes and Assessment, 103
N.J.L. 33 (Sup. Ct. 1926), and the problem before
us accordingly is as to whether the exhaustive
proof's and full arguments upon the law and the
facts submitted on behalf of the city do not
sustain the burden it carries, and establish the
incorrectness of the action of the commissioner.
Upon thorough consideration of the whole case, we
have concluded that they do. * * %

"p further consideration which must influence
the determinations of the Board in this matter, in
regspect to the tax department's reductions of
assessments of the property involved herein; 1is
the fact that the board has decided, in the appeals
of the railroad companies for reductions in the
valuations fixed by the commissioner upon all
classes of railroad property, including the second
class properties here under review, for the years
1937 and 1938, that such assessments were not in
any instance 1in excess of true values. The Central
Railroad of New Jersey, et al. vs. Martin, 19 N. J.
Misc. 427, (State Board 1941). No appeal having
been filed by the companies from the judgments of
the board in those cases, the valuations there
affirmed, while not res judicata in the case sub
judice, naturally carry a strongly persuasive
influence and evoke an inquiry as to what, if
anything, has been here adduced to indicate such
a difference in the condition of the properties
between the assessing dates in the prior cases,
January 1, 1936 and January 1, 1937, and that
applicable in the present case, January 1, 1938,
as would explain or warrant the over-all reductions
made for 1939. (See City of Hoboken vs Morris &
Essex Railroad Co., 19 N. J. Misc.. 100, (State
Board 1941).) oOur search of the record herein
discloses no such evidence, but on the contrary
indicates affirmatively that there was no basis
whatever for downward revisions in 1939. * * *

10.
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"We can only conclude that, Gpon the whole
case, the veluatlons approved by us ‘in the 1937-
1938 cases, roughly corresponding with the
'primary valuations! set forth above, were not
properly subject to the downward revision of ten
percent, made by the department for the year 1939,
in the light of anything shown in the records either
of the prior appeals or of this one, or of the
long standing knowledge of the board concerning
these properties. We find such values were not
in excess of the true value of these lands as of
January lst, 1938, and that their reduction, to
the injury of the petitioner taxing district, for
the year 1939, was erroneous.”
The judgment in the 1939 appeal was signed by all
the members of the then Board, exeept Commissioner Hoff.
The evidenceztaken at the hearings before me in
‘the 1943 Central'Railroad"appeal~and Jersey City's cross-
appeal is inordinately velumineus;'consisting of 178 exhibits
and eight volumes of type written matter, aggregating about
4000 pages, containing a vast amount of confusing and con-
flicting testimony relating to a large number of complex and
© varied real estate transactions extending over a period of
more than twenty years last past; describing the various
uses to which the land lying within the Jersey City terminal
of The Central Railroad is devoted; detailing the income
account, operating costs, profits and losses of The Central -
Rallroad for the past ten to fifteen years; explaining'the
advantages and Importance of the location and determining
the productivity in railroad use of the land included in the

Jersey City terminal of The Centfal Rallroad; and also

11.



s

y
e -
P
¥ .

4
s




relating to many other cdmplicated matters pertaining to the
value of the property under appeal. The evidence relates to
about sixty parcels of'land; the coal pier and a few other
structures, all located in Jersey City except for a few in
Bayonne. Some of the evidence 1s very difficult to under-
stand and requires many houfs of careful and concentrated
study in order to fully éomprehend it. The record contains
the testimony of many reél’estate experts, engineers, finané»
cial experts, accountants, and other witnesses.

It is a very s}ow and tedious job to accurately
piece together the facts, consider the statements of_a cloud
of witnesses and determine‘the welght of the evidence with
judicious care 1in a record as‘largé and as intricate as this
record is. It is impossible for any one to do so in a shoft
time. It took me months to do it, and I had the advantage
of listening to the testimony as it was given last year and
repeated this year. v

The 178 exhibi%Sfin the case were in my pbssession
from the time they were put 1nto‘evidence until Commissioner
Smith took them from me on Tuesday afternoon; November 2,

- 1943, He said@phat he was requested by Commissioners Sharp,
Huegel, Hoff and Hdrrigan to take.thé exhibits to Mr. Joseph
Lippman in Newark, a lawyer who would prepare the opinion
for the majority members of the Bbard;f Mineographed coples

of their opinion were filed with the Board on Monday,

12,
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November 8. "It was mimeographed Sétdf&ay, November 6. That
~gave Mr. Lippman only four days, at the most, to study the
evidence and write the opinion. The testimony cannot be
understdod1w1thout‘the_exhibits, nor the exhiblts without
the testimony. It would have been impossible for Mr. Lippman
in four days to have studied the evidence and prepared the
opinion which was filed by the majority members of the Board.
| I have carefully'examined the opinion of the .
majority members of the Board in The Central Railroad appeal
and'croés-appeal by Jersey'city. It contains many statements
thatvI'seriously doubt can be supported by the evidence.
It contains statemeﬁts which appear to me to be a gross
miérepresentation of the evidence. It contains many state-
ments that do hot seem to have any significance on the value
of the property as of January 1, 1942, the assessing date.

It contains conclusions of fact and law which I certainly do

not think can be justified by either the evidence or the law.

.Iwam.prepared to poiht out such statements and give the
reasons for my conclusions. In fact, great portions of the
opinion seem to bé'based on evidence not contained in the
record of the hearings; énd'on things not seen nor heard by
any of those five_members'of the Board who adobted the
opinion as their own. I doubt that ﬁhose members of the

- Board who filed the majority>opinion understand the full

purport of what they have said in their opinion.

13.
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It is obvious to any person carefully reading the
ma jority opinion that 1t was written by a lawyer who was
present at the hearings held on the 1943 assessments levied
by the State Tax Commissioner on the property of The Central
Rallroad both before Mr. Focht on primary review and before
me on the appeals. It is elso obvioos that the majority
opinion was written by e lawyer who was olso thoroughly
familiar with the record of the hearings held on the appeals
from the assessments levied by the State Tax Commissioner on
the property of The Central-Railroad for the years 1939,
1942, and 1943. S o

From my study of the majority opinion and knowiedge
of the proceedings'that took place before me during the‘l942 '
and 1943 appeals, I do not hesitate to state that I am reason-
ably sure that the maJority opinion was written by Mr. Milton
Conford. He had beenvlegal assistant to the President of
the Board for several years before I was appointed to the
Board. He,continued as my assistant after my induction as
President of the Board until March, 1943, when he resighed
to become one of the assistants to the Attorney General.
Durlng the seven months that he was my legal agsistant we had
many discusslons on the iegal problems that came before me
as President of the Board. In the beginning he saﬁ along-
side of me duringfthe hearings. He prepared many memorandums

covering the law and facts in cases heard by me, and I made

1k,
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use of many of his mémorandums in preparing the opinions I
filed with the Board in thoée cases.

Mr. Conford represented the State in the hearings
before me of the 1943 railroad tax appeals on first and
second class properties. He tried the 1943 Central Railroad
appeal and the crbss-appeal:by Jerséy City, on behalf of the
Attorney General. The record will show that we had many
discussions on both the law and facts during the hearings.‘

I felt certain that Mr. Conford had written the
ma jority opinion as soon as T had carefully read and analyzed
1t. I examined it in connection with the two briefs, totall-
- ing 200 pages, ﬁhich he filed in the 1943 Central Rallroad
case. I can identify this opinion as writteﬁ by Mr. Conford
by his characteristic mode of expression; by his custgméry- |
use of particular words and phrases, and of parenthetical
words and phrases; and by many distinctive sentences. I caﬁi'
also identify this opinion as written by him by the points
of argﬁment raised, both legal ahd fact, and by the reasoning |
used in support of the arguments@ Moreover, as Ivhave~already'
indicated, no one other than Mr. Conford could have written
it. He was present during the primary review of the 1943
assessments before Mr. Focht and he was present during the
hearings on the 1943 appeals before me. He was familiar with
the record of the hearings held on the 1939, 1942, and 1943

‘dppeals.

15;
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Mr. Conford was engaged as special cbunsel by
Jersey City to aséist the Attorney General in his proceeding
in the Court of Chancery to test the constituﬁionality of
the rallway settlement act. He was on the payroll of the
law department of Jersej City during part or all of 1942 and
part of 1943. He was transferred to the payroll of the
Attorney General's office about March, 1943, in order to rep-
resent the State; in the first and second class railroad
appeals. _ ,

In the 1942 Central_Railroad case, the State Tax
Board found and determin;d that certain bridges used only to
support public streets crossing The Central Railroad tracks»
were not "property used for railroad purposes" and therefore
not assessable by the State Tax Commissioner. This decision
wvas a legal interpretation of the statute which says that,
"the commissioner shall determine the true value, * * ¥ of
all property used‘for railfoad purpbses." (See opinion,
Pitney, etc.,, Trustees vs Jersey City, 1942 Tax Reports, pp.
158, 159).  The decision of the majority members of the Board
in the 1943 Central Railroad case reverses the Board's 1042
decision regarding these'bridges’énd holds that they are
property used for rallroad purposes and therefore assessable.
The point I wish to stress here is that the majority members
of the Board blindly accepted a legal decision written for

them by some lawyer in no manner connected with the Board

16.
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and which reversed a prior decision of the Board.

There are two other p01nts I want to note which I
think show a serious lack of consiatency on the part of the
majority members of the Boérd. It is important that a
judiciai board, and particularly a board which by 1ts
deéisions determines tax policy, should be reasonably con-
sistent in its rulings and determinations.

The law provides.that:

"on or before"November first in each year‘

the commissloner shall determine the true value,
as of the preceding January first, of all pro-

perty used for railroad purposes.”" (N.J.S.A. .
54:29A-17) . - '

"The State Board of Tax Appeals shall con-
clude its hearings on all complaints * * % on '
or before the first day of November following
the filing of the complaints, and between
November fifth and November tenth following
shall certify to the State Tax Commissioner
its final determination." (N.J.S.A. 54:294-34).

In the construction of statutes and on‘the
question of jurisdiction our Board, for many years hereto-
fore, has conéistently followed a policy of strict statutory
construction. If that policy i1s not followed, our Board
will be making the laws and thereby assuming the functions
of the legislature.

In the case of Central Railroad and Other Rail-
roads vs State of New Jersey, 55 N.J.L.J. 23; 1912 to 1934

Tax Reports, page 469, 472, the opinion of the Board, which
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was filed on November 17, 1931, said:

"Taxation is purely a creature of statute.
In this State the law is so clearly settled
that no citation of authority 1s necessary to
show that statutes must be strictly construed
and strictly COmplied w1tha“ ,

In the case of Bergenfield et 41 vs Martin, State
Tax Commissionmer, 19 N. J. Misc. 1; 16 Atl. Rep. (2d4) 816,
the opinion of the Board, which was filed December 10, 1940,

sald:

"In considering any question relating to

: the jurisdiction of any statutory tribunal,
such as is this body, the legislative grant of
jurisdiction 1s strictly construed and must be
found to expressly confer the power claimed.
Mellor v, Kaighn, 89 N.J.L. 543, 99 A. 207, E.
& A. 1916; Washington Township v Mercer County
Board of Taxation, 85 N.J.L. 547, 89 A. 1028,
Sup. Ct. 1914; city of Newark v Weyerhaeuser
Timber Company, New Jersey Tax Reports, 1934~ -
1939, p. 530, 1938. ©See also Cooley on Taxa-
tion, 4th Ed., Vol. 3, Sec. 1220."

In the four cases of Jersey City; Hoboken, Secaucus

and Harrison vs Kelly and several railroad cases the State
Board in its opinion filed November 4, 1942, said with
regard to the first section of the statute quoted above that:

"It 1s the opinion of the Board that
insofar as the Railroad Tax Law of 1941 is
concerned, all of such dates are mandatory
and that this Board must conclude its hearings
on or before the 15th day of October following
the filing of the complaint " (1942 State

'Board Reports, p. 164). _

On January 19, 1943, our Board dismissed all the

1940 and 1941 railroad appeals on the ground that the Board
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had lost jurisdiction to hedr them.
on June 15, 194%, the Board dismissed a number of

appeals filed by the City of Hoboken, and in its opinion

said:

: "The State Board of Tax Appeals is a
special statutory tribunal and is therefore
strictly limited within the bounds of the
jurisdiction prescribed by the Legislature
which created it and fixed its powers and
duties.” (21 N. J. Misc. Rep. 193, 32 Atl.

Rep. (2d) 710). |
On November 8, 1943, the Board dismissed four 1943

railroad appeals on the ground that it had lost jurisdiction

to hear them.

In the case of Sea Isle City vs Cape May, 50 N. J.

L. 50, decided in 1887, the Supreme Court sald:
"The board of assessors ¥ * * being a
special statutory tribunal, its action is -
valid only when its functions have been
performed in the manner, and in compliance
with forms prescribed by the statute which
conferred the jurisdiction.”

In the opinion filed by the majority members of
the'Boafd in the 1943 Central Railroad case the Board re-
fused to be gulded by the statutory provision which requires
'the Tax Commissioner to determine the true value of the pro-
perty on or before November 1. They accepted the valuation

assessment made by the State Tax Commissioner on February 4,

1943 and then confirmed it.

I heard the PennSylvania Railroad appeal for 1943,

19.
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and the cross-appeal by Jérsey City and Hoboken. I reported
to ﬁhe Board on November 8. Immediately following my report
Commissioner Huegel pulled from his pocket a prepared resolu-
tion which recited that the majority members of the Board

- had been given lndependent legal advice that the Board was

not bound to certify their final determination to the State
Tax Commissioner beforé November lO,_and therefore poétponed
any decision on the case until some future date., This re§o~
lution was immedlately adopted by Commissioners Huegel, Hoff,‘
Harrigan, Smith and Sharp. If the Board by refusing to act
before November 10, has lost jurisdiction to act, as I
believe it has, then the majority's action of November 8,
indirectly confirmed the valuation assessment made by the
State Tak'Commissierr." | |

It seems significanf that by refusing to follow
the procedure laid down by the statute the majority members
of the Board have been able to effect a confirmation of the.
valuation assessments made by the State Tax Commissioner
without considering the evidence reléting to the value of
the property under appeal‘ | |

I am firmly convinced that the evidence will prdve
to any reasonable person that the property under appeal in
both the Centfal Railroad‘casé and the Pennsylvania Railroad
case are valued by the State Tax Commissioner greatly in

excess of true value.
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| I should like to call attentibn to the opinion of
the Board filed of Octobeh 26, 1943, in the franchise tax
appeal of the New York, Susquehanna and Western Rallroad
System. That case ﬁas_cdncerned‘with the franchise tax for
the.year 1943; The statute provides that a "franchise base"
shall be computed for eéch_year by deducting $200,000, from
the "next preceding year's_nét railwvay operating.income";
The statute also specificéllyvdirects that in computing the
next preceding yeér's “net railway operating income" certain
deductions shall be made from_the railroads’ total operating
revenues. Among those deductions are railway tax accruals.

One of the questions decided by the above mentioned

oplnion was that ohly'those tax accruals are dedpctabie which
fell due or accrued in the year for which the "net railway
operating income" was computed. The railway sought to deduct
the 1933 to 193%6 tax accrualS'which were paid in 1942 in
computing the railroads.l942 "net raiiway operating income."
By a ruling of the Attorney Generél, all the railroad were
'permitted to deduct, in compdting their 1942 "net railway
operating income," all tax aécruals paid in 1942 even though
they included payments for taxes which éccrued and were due
and payable in years prior to 1942, 1If the decisioh made by
the State Board of Tax Appeais is correct, then New Jersey
lost over $400,000. in franchise taxes due for'the year 1943
by reason of the ruling of the Attorney General. These
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taxes should be re«assessed next year in confbrmit& %ith the
State Board's decision. |

The susqﬁehanna Railroad has obtained a writ of
certiorari to take the decision of the State Board to the
Supreme Courtvfor review. Since the Attorney General 1is not
in accord with the interpretation of the law made by the
State Board, we should recommend that special counsel be
appointed to defend the State. Jersey City does not show

any interest or take'any.paft in the franchise tax appealsQ

Respectfully submitted,

DONALD M, WAESCHE
Donald M. Waesche, President,
State Board of Tax Appeals.
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