ITEM

1.
2.
3e

[r - Ambrose

STATE OF NEW: JERSEY
Department of Law and Public Safety -
DIVISION OF ALCOHOLIC BEVERAGE CONTROL
11.00 Raymond Blvd, -Newark, No J. 07102

'BULI;ETII‘J- 1770 : _ ‘ , | Jfa,nuaz'fy %, :1968; E

TABLE OF CONTENTS

APPELLATE DECISIONS - CHARMS LIQUOR INC. v, LONG BRANCH.
APPELLATE DECISIONS - BARRESI v, RIDGEFIEID,
DISCIPLINARY PROCEEDINGS (Paterson) = PURCHASE FROM
ANOTHER RETATIER - HINDERING INVESTIGATION = PRIOR

RECORD CONSIDERED AGGRAVATING CIRCUMSTANCE = LICENSE
SUSPENDED FOR 55 DAYS, LESS 5 FOR PLEA,

New Jersey State Library



: STATD -QF NEW JERSLY :

Department of Law and Publiec Safety
* DIVISION ‘OF ALCOHOLIC BEVERAGE CONTROL
1100 Raymond Blvd.» Newark, N Je 07102

BULLETIN 1770 ,u‘f‘:'_}°:;;_ “," 'fi'f“_; Jannary X, 1968

lflg APPELLATD DECISIONS - CHARMS LIQUOR INC. v. LONG BRANCH.

?M'CHARMS LIGUOR ING..
. b/a MICKBY'S JOLINé BAR & GRILL,

- " “‘) R -
. Appellant, e 0N APPEAL
o S CONCLUSIONS
CITY COUNCIL OF THE CITY OF oy |
 LONG' BRANCH, - | BRI O SRR
ResPondent.

' Irving E. Keith Esq. Attorney for Appellant. .
-Julius Je Golden, Esq., Attorney for Respondent.n L

BY THE DIRECTOR. - o : o
The Hearer has filed the follow;ng report hereln{

Hearer s Report

This-is an appeal from the action of respondent City
Couneil (hereinafter respondent) whereby: the: members thereof
_ unanimously voted to deny thé application for renewal for the
.1967-68 11censing ‘term of appellant's plenary retail consumption
llcense for premlses 348 3 gg Jollne Avenue, Long Branch. _

o : Upon the flling of ‘the appeal the Director entered an
- order dated June 30, 1967, extending the ' term of appellant!'s
~ 1966-67 llcense pen 1ng the entry of a- further order hereln.

: At the conclu51on of “the hearlng below, the chairman
‘(Henry R. Cioffi) announced that the application for renewal of
appellant!s license for the 1967-68 1icensing term should be
dénied for the folloW1ng reasons: ' » _

. ...In view - of the number of pollce calls made A
on the premises and in view of the recurring nature . -
of the calls, and for failure to obtain improvements. .
in “this situatlon as shown by theincrease in their =
police calls from 28 in 1965 to 67 in 1966, and in
‘view of the testimony of  the neighborhood residents

that the public health protection and welfare and =
safety is’ adversely affected to a great degree by - L
conditions and ecircumstances: created by the operation L
of the licensed: premises and in view of the effect = .
of the operation on the: safety and welfare of the many.f‘”
schoolchildren who pass the subject premises and be
exposed to undesirable conditions, I, therefore, move . -
that the application of Charms - Liquor Inc, trading as
Mickey's Joline Bar and Grille, 348y 348% Joline ‘
Avenue for renewal of their liquor 1lconse for the

year ending June 30th, 1968 be denled."‘

The appeal herein was heard de nov pursuant to Rule 6
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f:}éf State Regulation No. 15. The transcript of the proceedings -

.+ before respondent:was: received in evidence-and, in addition = -

' ‘thereto, testimony was presented by appellant and respondent  in
accordance with Rules 6 and 8 of 8ald regulation.

: Appellant in its petition of appeal alleges that the
action of respondent be reversed and that the renewal of the--
license be granted based upon the following:

"The action of the respondent was erroneous in.
. that the appellant did not become the owner and . .
holder of said liquor license until the latter part
of ‘1965 and -the appellant has improved conditions -
that may have existed on the premises prior to
appellant's acquisition of said licenses; by appellant'S'“
constant supervision of the operations: of the appellant's -
business and the elimination of any conditions detri- - =
mental to the general welfare of the public and the
appellant's cooperation with the police authorities
- concerning any activities of individuals attempting' .
to create disturbances upon the premises; the appellant
Has re-arranged the bar area in the premises to provide
for better observation and supervision of customers;
the appellant, even though not the owner of the lot
adjacent to his premises does periodically cleanrsaid
. lot to keep the area in good conditionj.a great number
- of residents of the City of Long Branch, -submitted a .
~petition to the respondent in favor of appellant's
. renewal expressing in effeet the fine condition of the
 premises and the fine operation of the licensed premises
by the appellant° witnesses who testified as objectors
. refused to answer pertinent questions on cross-
" -examination and the respondent permitted said refusalsj’
one of the respondent's witnesses, a police official .
read from a report which he did not compile and he was
unable to answer questions regarding said report; a
number of the instances attributed to the appellant
-for occurrences outs1de -0of the licensed premisesj; the
general area of the neighborhood has changed)over the-
‘past couple of ‘years which accounts for some of the
-activities that oeccurred outside of the licensed .
‘premises and over which the appellant has no control"'
the actions and conduct of the appellant in the -
-operation of its premises is not contrary to the welfare
. of the public or the citizens of Long Branch nor does it
Q{fadversely affect the school children in the area.",;;j° a

B - ReSpondent in its answer takes issue with the aforesaid
_-allegations of appellant and asserts that appellant‘s application
_for renewal was deniled "for good cause. "o _ . R

It appears. from the transcript of the hearing held
before respondent that there was testimony from divers- =
munieipal officials and also from objectors. to and persons in
:favor of renewal of appellant's 1icense. ;,p.., . T

L Samuel DeBartolis: (building 1nspector) testified that
-he visited appellant's licensed premises on an average of twice
a week to check the rear exits to see. that during thelr. ..
operation of the day and until closing time the doors. remained
‘unlocked, but during these visits he had never seen any over-i,
;crowding in the premises. ' \
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v;‘;; Charles Rockhill, Jr.‘(sanitary inspector) testified
xyggthat ‘he constantly ‘cautioned .persons in charge of appellant's;
" ‘premises about improper storage of garbage and refuses that, -
-although conditions were corrected for a short period of time,,'
waste materials again were allowed to. accumulate.'f -

Police Captaln Ce. Carroll Greene testified that fromff?
April to December 1966 there were s1xty—seven telephone calls '
received from appellant's premises: 14 for persons being: drunk -
and disorderly, 16 for fighting, 7 for loitering, 25 because of
- unruly persons, 2 for theft, 1. for vandalism, 1 underage patron
~and 1 for assault and robbery., Captain Greene further testified
‘that between January 1 and July 26, 1967, twenty-seven calls .
- were received which included a stabbing five for persons being
“.drunk and disorderly, four for flghting, one for a dice game in
progress, eight because of unruly persons, a call for vandalism
* and seven for persons being disorderly. &aptain Greene also }
stated that on Fridays, Saturdays and Sundays, from the middle
~of June 1967, a police officer is stationed on Joline Avenue
"in the V1cinity of the bar from ‘eight at night until twelve
midnight to try to suppress the Yoitering and the vandalism
at the bar." Moreover, Captain Greene said that on other nights
of the week two radio ears overlap to keep a constant check on
appellant's premises but, as soon as the radio "car leaves, the
patrons all flock out in the stréet agaln." Furthermore, Captain
Greene testified there is a radar unit in front of appellant's'
establishment because of "numerous complaints of Speeding and .
pulling out from in front. of the bar at an excessive rate of -
speed and squealing of the tires." Captaln Greene also testified
there are no off-street parking facilities prov1ded by appellant
and hence cars are parked in front of the premlses which creates
a traffic hazarde o i o / -

S Captain Greene also stated that he is on duty from L
p.m. until midnight and makes periodic inspections of the - .
(outside of appellant's premises, ‘and the last time he visited
inside the premises was about a month before the instant. =~ -
~hearing (July 28, 1967) when he observed a gathering of péople
~-pushing and shoving and using "quite a bit of profanity." He -
~aldo-said that on the outside of the premises there were “between
5 to I'd say 25 people were out there at the time" and that
Mthey were. drinking in front of the bar. They were horsing
- around, running out in the road, pushing one another in front of
“the cars, using vulgar, insulting remarks to the cars and :
: ,,pedestrians going back and forth." Captain Greene, on cross
. examination, stated that he had never made any arrests in
jgconnectlon w1th appellant's premlses. pp_j”. S

ST ‘,' Lenwood Gaynor (an’ obgeotor) testlfied that on ‘three.
~oceasions at’ lunch-time, when' children were. ‘coming from 'school
heéy ‘had to. go out into the.. 'street and pass on the:street side"
f-cars -because of- persons congregated in: front of appellant's
'remlses., Furthermore, he testified that ‘Joline-Avenue has~
eavy and - speeding tra%flc which makes. it dangerous for the G
" 7rchildren to walk in the street. Mr. Gaynor also said that the
'~ conditions, in so far as operation of the.premises is concerged,
. were worse- than ‘when. the establlshment was operated by the"
,?Qprevious licensee.; ST . . , 4

SR Charles E..Polk (an objector) testifled that from his;gﬂ
own personal -observation, many women avoid passing appellant's
premises because of insulting remarks made by persons conwregatedw
. in front thereof, and also parents have a burden placed ‘upon i
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them to either walk their chlldren to school or tranaport them
by car. .

Annette Greenwood testifled that she lives a block from
the licensed premises, and her lawn and flower beds have been
damaged by intoxicated persons which necessitated calls to the
Police Department. She also stated that a short time previous
to the hearing before the respondent, while on her way to ‘
business, she observed an intogicateé man "molesting some children
and they ran right out into theé path of a car." Also Mrs.,
Greenwood complained about whiskey bottles and beer cans being

- thrown on her property.

John F. Johnson (an obJector) testified that he has a
place of business about a block-and-a~half from appellant's
premises and has observed police cars almost constantly being
parked at appellant's premises both in the daytime and at night.
_He also stated that cars are parked double at times in front of
appellant's place of business which creates a traffic hazard
and when a driver blows his horn in order to proceed through,

13 insulted and cursed by the parking v1olator.

James F, Corey (a government employee) testifled that
‘he is opposed to renewal of appellant's license. He stated that
he is chairman of the Long Branch Neighborhood Council and has .
visited the tavern on occasions., From his observation, although
orderly at times when few patrons are there, when crowded there
is "mass confusion" on the part of the patrons who are boisterous
and noisy.

In addition to the objectors who testified at the
hearing before respondent and the appeal herein, there were
twenty-four persons who entered their names on %he record as
objecting to the renewal of the license because of the con-
ditions existing around the licensed premlses.

Councilman Katz testified that he voted to deny the
renewal of appellant?s license for the current licensing period
because he was impressed by the testimony of the witnesses from
the neighborhood who indicated the interference with children
going to school and who testified as to the profanity used by
persons congrefating outside of appellant's premises. Councilman
Katz stated that appellant may have made an investment in the
premises "but the public has a right to be protected itself
from what appears to be a business which is injurious and
deleterious and has that effect upon the nelahborhood and for
those reasons I voted to deny it. "

Councilman Katz also stated that he took into con-
sideration the numerous police calls coming from appellant's
premlses before arriving at his conclusion in this matter.

- Councilman Ippollto tegtified that he voted to deny
the application for renewal of aﬁpellant's license based on
the testimony presented by the various people who gave testlmony
as to conditions and also from his own personal observations of -
the appellant's liquor establishment. He was of the opinion
that it would be best for the welfare of the communlty to deny
appellant's application. . ,

Councilman Ippolito on cross examlnation utated that
- "I remember this bar for years and years where it was not a
factor to be concerned with., It was well conducted, and I have
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known the -people who ran the: bar and I knew from observation
and from,:of course, the testimony that things had changed
drastically, and I also thought the Joline Avenue Bar was not a
hindrance for many years unbil receﬁtly when all of this came
to my attention and I_found out.for myself.. 50, I would say,
to answer your question that certalnly 1t appeared to be a
detriment to the communlty L

: Councilman Teicher testlfled that he voted to deny the
application for renewal of appellant's license. “He gave as
‘reasons for his vote that:s ,

"I felt that this 1s sort of a pr1v13eeed business,

and these are my own reasons, and I felt that the

"~ owners of the building and the operators of the bar
did not do their best job to maintain proper atmosphere
that would be conducive for good living and that would
benefit the community of Long Branch. I would like to
relate one of my own experiences. There are many times
I pass by the bar although I don't frequent the bar,
T don't drink in that degree. - But I have passed by it
many, many times during the course of my working during .
the week and during the day. And I have had opportunity
to stop across the street from the bar and parked my car
to get a pack of cigarettes there.. There is a little
cigarette machine in the grocery store, and there were
several times that I stopped to get my cigarettes which

" were during the time that the children would be letting
out or possibly going to Gregory School, and I did -
notice that the children had %o .cross the Street in
order to get to the school1 I thlnk thls is a ’
dangerous condltlon " ' '

He further stated that he serlously considered his dec151on
because he was aware of the investment made by the appellant
but he could not in good conscience as a public official vote .
to approve the renewal of this license because in his opinion

. 1t was a detriment to the community. He further stated that
‘he took everything into conelderation, especially the loitering
in front of appellant's premises which necessitated ohlldren
tocross the street at that 1ocatlon. .

: , Coun01lman Cioffi (who was chalrman of the Clty Counc11
at the time the matter was heard before respondent) testified
that he voted .in opposition.to the renewal of appellant's :
license because, after hearing the testimony presented, he Was
of the opinion that the operation of appellant's liquor premises:
is a public nuisance and-is injurious to~the public health,
welfare and safety of the citizens in the.area. Furthermore, he
stated that the situation existing there was "beyond the dontrol
-of the owner.," Councilman Cioffi said it was further significant
to him, although the respondent had voted to deny the application
for renewal and the matter wascon appeal, that he (Cloffi) as -
- late as last Friday (July 21, 1967) observed "y congregation of
six, seven in number leaning against the bar, sitting on cars,
51tting in cars and, generallyz not adding to the neighborhood,
. the conduct of business alongside or permitting people who
‘lived in the area to generally enjoy a good neighborhood,"
He said that, based on his .own observations and consideration
- of the- testimonJ at the hearing before respondent, it was for :
the best interest of the City to deny the applica{ion for renewal
‘of the 1lcen

. - Thomas F, Moore, vice chalrman of the Long quncn
Nelghborhood Council, testified that he was in favor of the
;renewal of) the lJcenue.4 He stated that, qlthough the conditions
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-r_were bad when appellant obtained a transfer of the license,
.there has been improvement in the operation of the llcenseé
premises and that the loitering of patrons outside the premises
has decreased and also that the juke: box has been apparently
turned. dovn-in volume, Moreover, lMr, Moore stated that, if
appellant's license was not renewed, persons who patronize his
establishment will go to other liquor establishments located in
the "church d&istrict and to Lopg Branch's most heavily
populated area, namely, the Liberty Street area."

-Joyce Byrd Thelma Roddy and Ada Booker who on
occasion visit appellant's licensed premises, testified that
.in their opinions the place is ‘conducted in a proper manner and
only occassionally 13 there anythlng which mivht be con81dered
disturbing. -
_ " Nathan Ancel, president of appellant corporate 1icensee,

testified “that appellant obtained transfer of the liquor license -
in question on November 26, 1965. He stated that, since the

 time the license has been held by appellant, there were never
-any complaints made against appellant for any violation of- the
Alcoholic Beverage Law whatsoever. He stated that the license

has - "broad package" privileges, and there is a package store
on ‘the one side of the place- with a -door going into the bar

. on the other; that the establishment is located about three=-

quarters of a mile from the race track,'and there is. more

__business as a result thereof during the summer season. During
‘the wintertime it is _very, very slow and at any time there is
a disturbance there is an attempt to settle the matter but, if

it cannot be settled, a call is made to the police. Mr. Ancel
. -stated that there is a man employed by appellant for the '
- purpose of quieting any disturbance which may arise or profanity
"~ .-which may be used by patrons,  He further testified that he
spends most of the time in the evenings and, in addition. thereto,
- a couple of hours in the daytime at the licensed premises..
Mr. Ancel also testified that the people who congregate outside
the premises are those who have been ordered out of the place
and  remained there. He said’ that there are "quite a few people
that I had arrested for causing a disturbance in the premises,

“and we don't let them in the place. They wvere put out and they.
“hang’ around outside. As far as outside  is concerned, I have no
 jurisdiction out there.," He stated that, when things get a little
‘out of hand, the Police Department is notlfled._ ‘Mr. Ancel said

that the man hired to take care of the:floor. goes nut and asks .

_the loiterers to.leave and "stop hanging around the outside of .

~the place whiech I didn't think I had the. Jurisdictlon for actlons

. outside of the place."  Mr. Ancel testified that in his opinion, -

- in so far as Joline Avenue is concerned,-because of changing :
~conditions he believed that the mun1c1pa11ty "should put a police »
-officer to patrol that v101nity now not only because of the bar
vicinity." ‘ N

-

When questloned as to whether'appellant's premises is
-the reason for the congregating of people and the condition
,,existing in front of the 11censed premises, Mr, Ancel stated.x

: "I wouldn't say because of my. place of business only.
It is the change of the. vicinity too which would cause
- a lot of that. The change of the -~ within a couple
. of years that would cause a‘lot of that too, just as
well as you have things happen two, three, or more
 blocks away from any vieinity, This coul& happen
anyplace, A bar is a bar, "
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He then said that the appellant's business might to some
degree cause the existing conditions. When asked whether or
not he was interested in disturbances with reference to the
appellant's bar, he stated, "Am I supposed.to know what goes
on outside? Am. I supposed to call the police headquarters and
ask for a report on what goes. on two or three blocks away?"

On cross examination, when asked if he (Ancel) could
remember approximately the number of complaints registered
with the police concerning the operation of appellant's premises,
he stated that there were not too many and added that he has no
idea as to the number of calls as "I don't sit dovm and count
the calls if I do make it." = = I

Mae Osterhuber (a stockholder and officer of appellant
licensee) testified that she has occasion to be on appellant!'s
licensed premises mostly every:day. and talks to the customers
if they appear out of hand, of if they talk in loud voices she
requests them to "eut 1t down. We don't like i1t in there, and
it is conducted very nicely." _She also.testified that the.

- conditions outside the building do not constitute anything
wrong as "it is just thepeople that are loitering. They are
still out there, and we walk over and we ask them to leave,.
Most times they will leave, and if they don't leave, we have to
call the police department if they don't want to leave.” ~

Robert Everett testified that he has been employed for -
a period of six months as janitor on weekends and also stands
at the door to check identification of teenagers. Furthermore,
he stated that, if. there is any disturbance, he tries to quiet
it down. Hevs%ated that sometimes the disturbance referred to
consists of a "couple of guys just arguing, and he would jump
back and square off, and tee off." He-fur%her said that he
asks them to leave, reminding them,if they want to do something,

. Wake it outside or take it down the street.,"

Charles Smith (a bartender employed by appellant)
testified that, if any patrons "get a 1little loud", Bobby
(Everett) directs them to quiet down or leave and, if they

. refuse, a call is made to the Police Department. ‘

: I have set forth somewhat in detail the testimony of

~ the witnesses of the respective parties to this appeal. It

might be advisable to enunciate the principle established by

"the Division from its inception -~ that a licensee is

responsible for conditions in and out of his licensed

- premises which are caused by patrons thereof. Conte v. Princeton,
Bulletin 139, Item 8. This principle has been uniformly applied
to date. Cf. Kaplan et als. v. Englewood, Bulletin 1745, Item I1.
It appears from the testimony of Nathan Ancel (president of
appellant corporate licensee) that he is under the impression
that a licensee 1s only responsible for incidents which occur
inside the licensed premises. -Mr. Ancel testified.that the
municipality should have a police officer in the neighborhood

of the appellant's premises at all times when the said premises
are in operation. Of course, it is apparent that any such

demand by appellant or other licensees would place . a great

~burden upon the Police Department and, therefore, could not be
countenanced, During the hearing before respondent, Mr, Ancel,

on behalf of appellant, agreed to furnish a special police

officer to keep order not only inside the licensed premises but on
the outside thereof. Although Mr. Ancel did not hire a special
officer, he testified that he employed a man to check.conditions
vhich may occur in the premises and who would attempt to straighten
out any differences arising between patrons within the establishment.
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. Robert Everett, the employee in questilon, testified .
that he acted as ‘jJanitor and did other duties during his -
" presence in the licensed premises. Moreover, Mr. Everett = i
. testified that, if a disturbance occurred an& he saw that two 5
-'persons might engage in fisticuffs, he would ask that they =
leave and finish their fight "down the street." No doubt such’
advice at times had been taken in view of the police reports
of fighting occurrlnv outside the - 1icensed premlses.

" An examination of the testimony concerning conditions
at or near the licensed premises discloses that the operation
of appellant's establishment has progressively become worse.

I am mindful of the fact that during the time appellant has
- held the liquor license in question no disclplinary charges .
were filed against it. This in itself is quite understandable w=.-

‘that local issuing authorities at times withhold institution of g

diseiplinary charges in the hope that, where warranted, ¥
‘licensees will make a serious effort to improve the- condltions
in the operation of the licensed business. This appears to be ™
~the natural thing for a liquor licensee to do in order to protect
- his inyestment. Unfortunately there are cases where the holder :
 of a license, or an officer of a corporate licensee, is -
temperamentaily unsuited to be engaged in the liquor industry.
- The lengthy police record: with reference to the operation of
appellant's premises, and the damaging testimony of conditions.
in the area given by people who reside in said neighborhood where
the licensed premises are located, plainly establish that the
officers and employees of appellant have been derelict in their
- duty., Cf. Pastrana's Bar, Inc, v, Buena, Bulletin 1630, Item 1,
- -affirmed id.pom (App.Div. 3%5, not of%1c1ally reported,‘~-- L
-reprinted in Bulletin 1671, ‘Tten l. S

_ A liquor license is a temporary permlt or pr1v11ege
to conduct a business otherwise illegal, Mazza v, Cavicchis,
15 N.J. 498, 505 (1954). Whether it is to be renewed rests
in the sound diSeretion of the local issuing authority and,
upon review, its determination should not be disturbed unless
the ev1dence indicates an abuse of that discretion. gﬁziizgg;
Y. Mun. Bd, of Alcoh, Bev., Cont, of Newark et al., 73 NoJ.
Super. 15, 21 (App. Div. 19627, ' ,

Tt has been stated in Abad V. Newark, Bulletln 619, e
Ttem 8 by former Commlssioner Driscoll that: -

- Wrhe ultlmate question presented by the record on .
this appeal, therefore, is one of fact. Notwithstanding
the 'de novo! character of the appeal, the Commissioner,
~in his determination of the issues, should affirm where
~ there is competent evidence in the record tfrom which
the conclusion of the administrative tribunal (the
local issuing authority) could be deduced.! <Cf, o
‘Vajtaver v. Commissioner of Immigration, 273 T.S. 103,
.106.° Under the Rules Governing Appeals, the burden
f‘of prov1ng rever51ble error rests with the appellant i

s o In considerlng the public interest with reference to -
tfthe renewal of a liquor license, I am also fully cognizant
“that a licensee is entitled to %air play. Thus a renewal of - .,
“a ‘license should not be.denied arbitrarily or without sufficient
‘}reason.‘ However, when an operator of a licensed premises fails
©  to consider. the rights of other persons residing and maintaining
businesses in the area of the premises and the fact of the . -
impact that such improper operation has on the lives of other
}persons, it is sufficient proof that the 1icensee is uvorthy
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“'to hold a llquor llcense. The members of the respondent havebeen :
- tolerant of the bad. condition existing in the neighborhood for a

- long time as a result of appellant's operation of its liquor -
~establishment. There “is no ‘question from the evidence presented

.- that the manner -in which ‘appellant's licensed premises.
- permitted to be conducted: cgnstltuted a troublg-s%ot th%£9

was detrimental to the community.. The excuses given by persons
responsible for and in chargée of the licensed premises with
reference to the type of patrons to which the tavern catered
cannot be accepted, There has been no evidence presented
herein which in any way has: indicated improper motivation on
the part of members of the respondent Councll. ,

I have: examined all the other arguments advanced by
‘.appellant and find that they lackamerlt. f ,

. Under the circumstances hereln and based on the evidence
adduced, it is recommended that the action of respondent be
affirmed and that the appeal herein be dismissed., o

_C”nclusions‘a~dV0rder ‘

. Exceptions to. the. Heerer's report and argument in
substantiation thereof were filedl by appellant's attorney
| pursuant to Rule 14 of ‘State Regulatlon No. 154 _ _

I have carefully considered the entire record herein
“ineluding the transc ipts’ of the. proceedings, the. exhibits, %he
. Hearer's report- and the exceptions thereto. I concur in the
findings and conclusions of the Hearer and adopt his recommendation.

Accordingly, 1t isy- on this 13th day of November 1967,

ORDERED that the action of respondent Clty Counc1l be
and the same is hereby affirmed and that the appeal herein be
~and the same is. hereby dismissed- and it is further

ORDERED that my Qrder entered on June 30, 1967, .
extending the term of appellant'!silicense pending determination
of the appeal, be and the. same 1s hereby vacated effective
1mmed1ately. S o

JOSEPH P. LORDI
- DIRECTOR
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_2 APPELLATE DECISIONS - BARRESI V“"',RIDGEFIELD. e |

A.NTHONY BARRESI, S AV AP S
A Appellan'b, O ) S  ON' APPEAL
| | R CONCLUSIONS;-
Ve o . N ) 07U AND ORDER -
MAYOR AND COUNCIL OF THE )
BOROUGH OF RIDGEFIELD, ' ) LR

Respondente
Okin, ‘Pressler & Scherby Esqs., by Michael L. Scherby, Esq.,
‘ At+orneys for Appellant, -
Maaor & Ma;or, Esqs., by James ‘A. Maaor, II, Esq., Attorneys
' for ReSpondent. B R A

BY THE DIRECTOR-- T
The Hearer has filed the- folloW1ng report herein'

Hearer s Report

This appeal addresses itself to the actlon of resPondent'
Mayor and Council of the Borough of Ridgefield (hereinafter
Council) which unanimously-denied: appellant's- application for
. a person~-to-person-transfer’ from Patrick .J. Flynn, ‘t/a Stone -
_Hearth, to appellant of his ‘plenary retail consumption 1icense
“for. premises 603 Broad Avenue; Ridgefield.

Co . Appellant alleges in’ his petition of: appeal that the
“action of the Council was erroneous and should be reversed .
for the following reasons: 'The Council based ‘its action upon -
‘the fact that appellant has been convicted: of assault and :

-.,battery ‘in the municipal court of’ Little Ferry, and MA: corporan-
~tion in which appellant had an interest, known as, the Stage .

" Coach Inn, had 1ts Llcense revoked in 1959 W S

: Appellant asserts that the" offense of which appellant
. was convicted was not a crime involving moral turpitude and
~should not have been the basis for such denial under the

- provisions of N.J.S. A, 33:1-25, He. further alleges that since.*f -

.- the revocation of the State Coach-Inn license occurred in 1959, -
~it "should not have been permitted to be a basis for denial =
. of appellant's application, in accordance with the prOV131ons~gﬁy
yiof N.J, S A. 33 1-31 "o o Sl D vpii7

3 ‘ The answer of the Coun011 admits the allegatlons of thew;‘

;;petltlon in so far as they "set forth the basic reasons why - .-
‘~respondent denied the application" but alleges that its action

- was not 1mproper and did not constitute an abuse of dlscretlon.

o The appeal herein was heard de novo pursuant to Rule 6
‘fpof State Regulatlon No. 15.

g It was stipulated at this hearlng that after the hearing ~
* on"the application for transfer, appellant was advised by . o
‘ Mayor Bell (who presided and spoke for the Council) that the
- application was being denied because appellant had been "con-
- victed of assault and battery, a disorderly person offense, in
- the Little Ferry municipal court. They also said that another
reason for their denial was the fact that a corporation in which
Mr, Barresi had an interest had operated an establishment known
as the Stage Coach Inn and had had its license revoked by the
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-ngivision of Alcoholic Beverage Control."

Dl It was then pointed out to the: Council that the statu
! provided that ‘'such a revocation if it occurred over tws -

years ago could not form the basis of a denial" and- further
“that since "the- disorderly person's offense of simple - assault

. and battery was, one,. not a crime and, secondly not a erime -
-involving moral turpitude", that also could not be. given as a.
.basis for denial, o

_ Anthony Barresi (the appellant) testified that he was
- under the impression that he was entitled to apply or reapply
for a 1lcense. He further testified thats

_ "I went through the procedure of purchasing this
place rather deeply and, in fact, almost--I have made
- some. few changes in it, figuring I would run into no
problem making it certainly a completely different
~operation from what it was, more or less clean-cut .
operation, and so forth, and certainly for the
betterment of the town... '

Q I don't understand what you mean- when you say ‘you
‘made changes and are operating it.

A Not- really operating it but I had been: involved in
-~ 1%t figuring I would run into no. problems with the
borough for any reason."

' Questioned by his attorney with reSpect to the above
;gstatement he insisted that Flynn was, in fact, operating the.
5premises at the present time. - He was then asked the following°‘

"Q You have expended money for plans for re-'
decoration, etcetera? | .

. A Yes but it is completely his operation. I‘have‘ii'
nothing to do with the operation." f;y

T - 0n cross. examination, he. retracted his previous statement}?
_and stated ‘that he did not invest any money in the improvement = .~
‘of the premisess; that his only investment was for "legal fees - ';"
and so on.," Finally he admitted that his license had been S

revoked in 1959 (Re Great Arrow Investment Corp., Bulletin S
213hl Items 1 and 2). Actually, the revocation was effective "

No testlmony was. offered on behalf of the Council.: The -

‘ attorney for the Council admitted that it had failed to comply S
with the provisions of Rule 8 of State Regulation No. 2 requiring. -
~that the Council set forth a statement of reasons for its denial.

. Bubsequent to this hearing, by leave granted, a resolution .~ .~
~was adopted by the Council at its meeting on October 17, 1967,,_,
~which resolution -was submitted and considered as applicable ...
‘nunc pro tunc, and was incorporated as part of this record. .. -

~_The resolution sets forth the spe01fication of 1ts reasons,;ﬁaﬂfV

-as follows.

»ff::‘T‘"WHEREAS Anthony Barresi has applied for the -
+.-transfer of Plenary Retail Consumption License

- Number C-3 presently held by Patrick J. Flynn, to
fhimself°~and ! | '

: "WHEREAS " the application discloses that during
the year 1959, the defendant vas. convicted in the
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Municipal ‘Court of Liﬁfle_Ferry,.of agssault and
‘batterys;. and R

. "WHEREAS, the application algo discloses that -
the,applican% had an interest in Great Arrow Investment.
Corp., which corporation operated a restaurant and
tavern known as the Stage Coach Inn, and that the =
applicant had an interest in the Great: Arrow Investment
Corp., in the year 1959, at which time,- the. license of
the S%age Coach Inn was revoked by the Division o
Alcoholic Beverage Controlj and :

"WHEREAS, the Borough Council of the Mayor and
Council of the Borough of Ridgefield, for the reasons
set forth above, is of the opinion that such transfer
should not be grantedj ' _

"NOW, THEREFORE, BE IT RESOLVED by the Borough
Council of the Mayor and Council of the Borough of
Ridgefield, that the application of said Anthony

- Barresi, for the transfer of Plenary Retail Consumption
License Nubber C-3, be and the same is hereby denied
nunc pro tunc." ' . '

In evaluating the testimony on this appeal de novo,
it would be appropriate to set forth certain applicable
principles which guide us in the determination of this issue.
The transfer of a liquor license is not an inherent or auto-
matic right., If denied on reasonable grounds, such action will
be affirmed. Richmon, Inc. v. Trenton, Bulletin 1560, Item 4,
A license to vend intoxicating liquor 1is merely a temporary
permit or privilege to do what would otherwise be illegal,
Kravis v. Hock, 135 N.J.L. 259. It is not a contract. It
is not property. R.S, 33:1-26; In re Schneider, 12 N.J.Super.
449 (App.Dive 1951). The unique position of a liquor
&%censee was outlined in Blanck v, Magnolia, 38 N.J. 484,

O: :

"From the earliest history of our State, the sale
of intozxicating liquor has been dealt with ﬂy the
Legislature in an exceptional way. Because of its
sul generis nature and significance, it is a subject
by itself, to the treatment of which all the analogies
of the law, appropriate to other administrative
agencies, cannot be indiscriminately applied."

No one has a right to demand a license, A license is
a speclal privilege granted to the few, denied to the many.
Paul v. Gloucester County, 50 N.J.L. 5é5., To obtain a transfer
of a license from person %o person, the transferee must qualify
as an original licensee. Neiden Bar & Grill, Inc. v. Newark, ,
40 N.J.Super, 24 (App.Div. 1956).. The test in the establishment
and issuance of liquor licenses is whether the public good
requires it. Paul v, Gloucester County, supra. In Zicherman
v, Driscoll, 133 N.J.L. 586, 588, the court said:

"The common interest of the general public should
be the guide post in the issuing and renewing of
licenses," '

. Counsel-for appellant asserts that the applicant was -
~entitled to this transfer because the revocation of the ,
corporate licensee in which he was a fifty per cent. stock=
holder and its president was revoked in 1959 and should not -
- have been-used as a basis for denial of appellant!s application,
.in accordance ’with the provisions of N.J.S.,A. 33:1-31, -
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R s. 33 1- '

31'in,its applicable part states.a '

: "A revo ation hall render the licensee andfthe
officers ;or8. and each owner, directly or"-
’indirectiy “more than 10%°of the stock of a -

- corporate. licensee .ineligible-to: hold'or receive.
any other 1icense, of any kind or ¢lass under this

chapter, for a'period of 2 years from the effective :
date of such revocation... 4 : -

A fair reading of this section would authorize .
subject applicant to apply for a license after the two=-year
period., That right to apply has not been denied to appellant.
However, there is nothing in that section which makes it mane |
datory for the issulng authority to grant such application., -
There is no "must" in the Alcoholic Beverage Law., Each
application must be considered on its own merits, based,

among other faetors, upon the worthiness of the appiicant.

. The Council-is invested with wide discretionary authority .
in ‘making such determination. Biscamp v. Teaneck, 5 N.J.Super.
172, Such discretion will-not be.disturbed in. the absence of

- a clear abuse, Paul v.:Brass Rail Ti uors, 31 N.J.Super, 211,

It is quite apparent that the Council was seriously disturbed
by the action of this appellant which resulted in the 1960
revocation, in its evaluatfon of appellant's qualifications
and character, -

"An examination of Re G eat Arrow Investment COT'Dey ;. -
Bulletin 13%1, Item 1, shows that this Division: instituted
., a disciplinary proceeding against thils corporate licensee
(in which the present appéllant was the president and fifty
-per.cent. stockholder) on four charges:: (1) that on December
19, 1959, it sold alcoholic beverages during prohibited hours
in’violation of local ordinancey (2) that it failed to keep
its premises closed after hours on the said date in violation
of the said ordinance, (3) that it committed assaults and
batteries upon two agents of this.Division in violation of
Rule 5 of State Regulation No. 204 and (4) that it hindered an .
investigation of its premlses by ABC agents 1n violation of

R.S. 33:1-35.

The testimony at that hearing disclosed that Barresi
‘assaulted both ABC agents and joined with the bartenders and
other patrons in ev1cting the said agents from the premises.
The then Dlrector noted in. hls conclu51ons. .

...there was introduced 1nto ev1dence...some of the
‘clothing worn by Agent S on this visit to defendant's
premises, The clothing in question was badly ripped

- and stained with blood which- indicates that the agent
received a severe beatlng W

A The Director then determined that the only proper remedy
in that case was. revocation and the:license was accordingly ‘
~revoked. On appeal, the order of revocation was temporarily
stayed and the stay vacated- ‘whereupon the revocation was
reimposed on May 10, 1960 (éulletln 1341 Item 2).

It is further significant to note that in the 1nstant
application, appellant failed to. set forth suspensions of his
license or licenses in which he had an interest prior to the
date of the aforesaid revocation, : When cross-examined about
this, he stated that he failed to do so because "I would think
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_ it was because of the fact that it had happened so far in the
~past. For some reason, not acquainted with the absolute
‘rulings here, I thought this would suffice. That is the only
answer I can give you," His prior record indicates that :
effective February 1, 1956 the 1icense of “the said Great _
Arrow Investment Corp., was' suspended by the: Director for forty
days for an "hours" v1olation (Bulletin 1098 “Item 9) :
and effective June 4%, 1957, it was suspended by the Director
for twenty days for an "hours" violation (Bulletin 1175, Item '5).
Moreover, Barresi was a principal stockholder of Olympic, Inc.,
Maywood, whose license was suspended by the Director for thirty
days effective July 14, 1958, for procurement for prostitution
(Bulletin 1190, Item 4 Bulletin 1239, Item 5)., His failure
to include his entire previous record is adversely reflective
of his veracity and worthiness, and could well have justified
‘the action taken herein,’ ‘Chathams and_Oehme v, Wallington,
Bulletin 1755, Item 2, e

Appellant's attorney further argues that because
appellant was merely convicted of ‘assault and battery under
the Disorderly Persons Act, sueh conviction is not one in-
Xolving moral turpitude and therefore, he is entitled to this

icenses -

As stated hereinaboveg 8 basic criterion in these
applications is the worthiness of jpersons ‘applying for a
license, a matter which resides in the rational discretion
of the issuing authority. Where, as here, the proof ,

'substantlally establishes that the Council did not consider
this-applicant clearly worthy of holding a 1icense, and was :
of< the:conviction that the public: interest would best be served

by denying his application for’ transfer, its decision will - :
not:--be lightly disturbed. It was yell within the Council's

‘province to ‘consider appellant's acts (including assaults
on ‘ABC.. agents) and the violations of the corporate licensees
in which ‘he was a major stockholder, in reaching its ultimate
-determination. Deola V. Millvidle, Bulletin 789, Item 12,

There has been no proof that.the Coun01l's action was based
upon any improper motives, Bumball v. Burnett, 115 N. T.L. 254,
Since the Council has determlned thata grant of the said
application would be inimical to the best interests of the
community, a reversal of its action is justified only where
its refusal was the result of intentional discrimination or
other arbitrary action. Such was not established herein.

Cf. Federicils hideawa ‘Inc, V. Bellev1lle, Bulletin 1595,
Item 23 Chestnut ¢ Liguor, Inc. v, West Orange,

Bulletin IPEO, Item 1. ”ﬂ“”ﬁ e ' :

The Director 8 function on. appeal 'is not to substitute
his personal opinion for - that of the issuing authority, but
merely to determine Whether reasonable cause exists for its
opinion, and, if so, “to affirm: irrespective of his personal
view, Tumully v. Dunellen Bulletin 1487, Item 4. Or, to
put it in another way, Where reasonable men, acting reasonably,
determine that the license should not be transerred, the
Director should affirm such determlnatlon in the absence of

" a finding that the "act. of the.board was clearly against
the logic and effect of the presented facts." Hudson Bergen
gountv Retail Liguor Stores Assn, Vs Hoboken, 135 N.J.L. 502,
11, , S

The ineluctable conclusicn based on . the totality of
the proofs, is that the respondent Council exercised its
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- dlscretlon reasonably, cireumgpectly and in the public
”1nterest. It is, thereforez recommended that the Council's
- action ‘in-denying - appellant s application for the said transfer
"be affirmed and the appeal hereln be dlsmlssed
~Ce," o "f:f Conclusions‘and Order SA

: - No etceptlons to the: Hearer S report were flled
'pursuant to Rule 14 of State Regulatlon No. 15.

HaV1ng carefully con31dered the entlre record herein,
. 1nclud1ng the transeript of the ‘testimony, the exhibits and

the Hearer's report, I concur in the concius1ons and
recommendations of %he Hearer and adopt them as my conclusions
herein.

Accordlngly, 1t 1s, on thls 213t day of November, 1967,

ORDERED that the actlon of respondent in denying /
appellant's appllcatlon for transfer of license be and the
'same is hereby affirmed, and the appeal herein be and the
same is hereby dismissed. . . . :

* JOSEPH P. LORDI
s DIRECTOR

3. DISCIDLINARY PROCEEDINPS - PURCHASE FROM ANOTHER RETAILER -
‘HINDERING INVESTIGATION - PRIOR RECORD CONSIDERED. _
 AGGRAVATING CIRCUMSTANCE '~ LICENSE SUSPENDED FOR 55 DAYS,
LESS 5 FOR PLEA. S

In the Matter of Dis01p1inary

)
Peoceedlngs againet )
‘Gerald Cohen ' ’ 4
t/a Jerry!s Royal Gardens ) CONCLUSIONS
30 Bridge Street . A AND
Paterson, NeW’Jersey L ”, — ) 7 ORDER
Holder of Plenary Retail C@nsumption )
' ‘License C-266 issued by the Board of
Alcoholic Beverage Control for the )
_Clty ef Paterson
)

Goodman and Rothenbergp Esqs., by Rebert L. Geodmang Esq.y
Attorneys for Licensee :

David S° Piltzer, Esq., Appearing for DlVlsion of Alcohelie
Beverage Control ¢

BYVTHE'DIRECTDR°

, Licensee pleads ggg.vulu to charges alleging that
' (1) on January 3, 1967, he purchased a quentity of beer
_““from ancther retailer, in violation of Rule 15 of State
’ - Regulatien No. 20, and (2) on January 24, 1967, hindered
4investigation (by glving a false statement to investiga-
“ting ABC agents)y in vleJati m pf- ReS. 33 1-35.
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.. - . .Llcensee has.a 'previous record:of suspension of . .
licensevby;thelbirectorﬁzl)wfqr;ténfdaYSgefrectiVe April
3, 1950, for sale to-a minor (Re Cohen, Bulletin 871, Item
_2$y (2) for fifteen days effective April 27, 1953, for .

- sale in violation of State. Regulation No. 38 (Re Cohen,
Bulletin 968, Item 2), (3) for ninety days effective

July 5, 1961, for sale in violation -of State Regulation

No. 38, employing criminally disqualified person and
‘employing minor bartender (Cohen v. Paterson, Bulletin 1404, -
Item 2), (4) for twenty-five. days.effective January 20, .
-1964, for sale in violation of-State Regulation No. 38 (Re
- Cohen, Bulletin 1549, Item 5),.and by the municipal issuing
authority (5) for twenty-five days effective October 29,
1965, for conducting the licensed business as a nuisance,
and (6) for fifteen days effective February 20, 1967, for
sale to minors. - - - el L o] B

o The minimum penalty for unaggravated first offenses
of this kind i1s suspension of license for fifteen days on
the first charge (Re Bruno Hardcastley ‘Inc., Bulletin 1767
- Item 5 ) and for ten days on the second charge (Re Through.
Corp., Bulletin 1732, Item 2). However, deeming the violations
aggravated by the prior record of six suspensions of license,
the minimum penalty will be increased by thirty days (Re
Scangarello, Bulletin 1751, Item 13), or. a total of fifty-five
days, with remission of five days for the plea entered, leaving

a net suspension of’fifty;@&?§fﬁg,iu

. _AIh'éddition, the licehsee'is pointedly'warnéd that any
future violation may result in outright revocation of the license.

Accordingly, it is, on this éth day of December, 1967,

ORDERED that Plenary Retall Consumption License C-266,
issued. by the Board of Alcoholic Beverage Control for the City
of Paterson to Gerald Cohen, t/a Jerry's Royal Gardens, for
premises 30 Bridge Street, Paterson, be and the same is hereby -
suspended for fifty (50) days, commencing at 3:00 a.m. Wednesday, -
Decengr 13, 1967, and terminating at 3 a.m. Thursday, February ;
1, 1968, o o .

ittt

‘Director,

New Jersey State Library



