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L. NEW LEGISLATION - ISSUANCE OF NEW LIMITED RETAIL DISTRIBUTION
LICLNSE PROHIBITED.

; Assembly Bill No. 513 was approved by the Governor on May 23,
1952 and thereupon became Chapter 284 of the Laws of 1952. The Act,
effective 1mmed1atelv reads as follows:

’
4

g"AN ACT concerning certain alcoholic beverages licenses, and
supplementing chapter one of Title 33 of the Rev1sed
Statutes. .

. WBE IT ENACTED by the Senate and General Assembly of the
‘State of New Jersey: .

! wl, For the purposes of this act any license for a ‘new
license term, which is issued to replace a license which
expired on the last day of the license term which immedi-
ately’ preceded the commencement of said new license term
or which is issued to replace a license which will expire
on the last day of the license term which immediately pre-.
cedes the commencement of said new license term, shall be
deemed to be a renewal of the expired or expiring license:
provided, that said license is of the same class and type
as the expired or~expiring license, covers the same
licensed premises, is issued to the -holder of the expired
or expiring license and is issued pursuant to an applica-
tion therefor which shall have been filed with the proper
issuing authority prior to the commencement of said new
license term or not later than thirty days after the com-
mencement thereof. Licenses issued otherwise than as above
herein provided shall be decmed to be new licenses°

i 72. No new limited retail distribution license shall

be issued in any municipality after this act becomes effec-

tive, except as provided in section four of this act.

w3, Nothing in this act shall prevent the renewal of

limited retail distribution licenses existing on the

effective date of this act, or the transfer of such

licenses or the renewal of licenses so transferred,

i, Nothing in this act shall be deemed to prevent the

issuance of a new limited retail distribution license to
a. person who files application therefor within sixty days
following the expiration of the licehse renewal period if
the State director shall determirein writing that the

_ applicant's failure to apply for a renewal of his license
was due to circumstances beyond his control.

w5, This act shall take effect 1mmediately."'

,i.

- v e e e e B

EDWARD J. DORTON
Acting Director.

Dated: June L, 1952. . o

{
|
i
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. 2. ‘COURT DECISIONS - STATE v. REID &7 ALS, « CONVICTION UNDER
ORDINANCE FOR SELLING WITHOUT LICENSE NO BAK TO SUBSEQUENT INDICT-
MENT UNDER ALCOHOLIC BEVERAGE LAW FOR SAME OFFENSE,

ESSEX COUNTY COURT
- Law Division (Criminal)
STATE OF NEW JERSEY,

. )
Plaintiff, ) L |
~vs- _ On Motion to
WILLIAM REID, EMMA NENBY and ) Dismiss Indictments
VIOLET McGUIRE, ) (15 N. J. Sipers 32)

Defendants

— - we ea me em me wm wm e ma ee s s e e

Naughright, J. C. C. William Reid, Emma Newby and Violet
McGuire were separately indicted by the Essex County Grand Jury for
selling %“certain alcoholic beverages * * % without having first
obtained a license for that purpose from the Municipal Board of Alco-
holic Beverage Control of tae City of Orange“, contrary to R. S. :
33:1-50.

Defendantsv motions to dismlss these 1na1ctments present the
question of the legal sufficiency of their pleas of double jeopardye.
These pleas are the result -of ¢onvictions of* the three above named
defendants in the Municipal Court of the City of Orange for selllng
alcoholic beverages without a license, in violation of ‘section 16 of
a city ordlnance regulating the sale And distribution of such bever-
ages.

It is the contention of defendants that by redson of their
hav1ng been convicted of the offense for which they now stand indicted,
in the municipal court on the self-same facts and 01rcumstances, the
present 1nd10tments placc thcm in second Jeopardy

Thelr pleas of double Jeopazdy rest, of‘course;'upon Art, I,
pare. 11 of the New Jersey Constitution (10h7) and the somewhat
broader common Taw doctrine that no one may be tw1ce put in geopardv
for the same offense. : '

_ Reliance is»placed'by defendants, -in support of their motions,
upon the case of State v. Labato, 7 N. J. 137 (1951), In the Labato
case defendant was convicted in Lhe police  court-for a violation of
the Disorderly Persons Act, P 'S4 '2:202-16, for possession of number
slips oertalnlng to a lotte ; Thereafter "he was indicted under the
Crimes het, Re Se 2:147-3, for possession of these self-same number
slips. The County Court held that defendant®s prior conviction for
violation of the Disorderly Persons Act upon complaint filed in the
police court, based upon the identical facts, constituted prior
Jggpardy and dismissed the 1nd1ctment. On appeal, the Supreme Court
affirmed. ' ‘ ' : '

It should be observed that‘in the Labato case the same author-
ity, namely, the State, sought to punish twice forthe same unlawful
act of possession of number slips -~ once through the Disorderly
Persons Act and again through the Crimes Act. - That the holding of .
the court was conflned to the impropriety of such action is under-
scored by the following statement of the court, at page lhB?

“!The same act may not be tw1cc punlshed by the same
soverelﬂnty merely because it violates two laws. PRk
is not necessarily a second jeopardy for the same-act -
that bringsthe maxim into operation, but rather a second
jeopardy for the same offense.-
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And agaln at page 150:

WThis statute and the Crimes Act deal merely with dif-
ferent degrees of the same offense, The unlawful possession
cannot: be split into two separate and dlstlnct offenses,
cumuldtlvely punlsheble."

Tt is thus’ quite obvious that %he court in the Labato case was
not faced with (and consequently did not purport to pass upon) the
situation, represented by the case sub judice, of a conviction in a

, municipal court for violation of a municipal ordinance which pro-
hibits an act which is also an ofiense under the general. crlmlnal
lawu of the Stdte. o -

The question in the case at hand is not whether, as in the
Labato case, the same authority may subdivide an offense and subject
the offender ‘to dual punishment, but whether the same act may con-
stitute two separate and dlstlnct offenses -~ one against the State
and one against the municipal corporation =--- so that both may punlsh
w1thouu violating any constltutlonal pr1n01p1e.

- In Howe v,. Treasurer of Plalnfleld 37 N, J L. lhs (Sup; Ct.
l&?L) this- questlon was passed-upon by: the court. There, defendant
was .convicted in the Magistratefs Court of the.City of Plalnfleld
‘for -violation.of an ordlnance of the city declaring that.no person
shall: in any. manner sell or dlspose of gpiritous- llquor within the
city llmlts unless licensed to do so by the common counciil,

By the charter of Plainfield the common ooun01l was given the
exclusive right to regulate or prohibit the sale of spiritous 1iquors
within the city. It was further provided in the charter that no

_person shall in any manner sell, ‘etc., splrltous liquors unlese
llcensed to do 80 by the common council, :

From hls conv1ctlon for v1olat10n of said ordlnanoe defendant-
_apoealed to the Supreme Court. One of the questions presented by
the appeal, among others, was whether the municipality could law-
fully punlsh as an offense against its laws, an-act which was an
indictable offense by state law. On-this point, the Supreme Court
made the follow1ng 51gn1flcant remarks°
“Judge - Cooley, in his Treatise on Constitutional

Limitations, p. 199, advances the doctrine that the same

.~ act may constitute an offence, both against the state and
the municipal corporation, and that both may punish without
violation of any constitutional principle; and I think he-is
abundantly supported, in principle .as well as authority.sek:
I do not think the tcst as-Judge Dillon, in his work on
Municipal Corporations, 361, inclinés to hold, is whether

“the act prohibited by ordinance is embraced 1n and made
indictable by the criminal code of the state, but rather
whether it may hot be an- act not only against the peace
and dignity of the state, but also- subversive of, or
dangerous to the peace, good'order, safety or health of
the municipality. If the prohibited  act may have this
double aspect and prove injurious in its consequences to
both Jurlsdlctlons, I do not see why it may not be pro-

- hibited.and punished as well by munlclpal ordinance as by
state law. . The offence agalnst the municipality is a
different -one. from that against the state, though both
offences proceed from the same act.* ,

ThlS pr1n01ple of dual soverelgnty, laid down in the Howe case,
was followed in Hunter v. Teaneck Township, 128 N.J.L. 164 (Sup. Ct.

1942)
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There the court said:

#"Thus even if the same act (having and keeping a pur-
posefully designed gambling device) may constitute an-
offense against the state, as claimed for prosecutors, and
an offense against the township, we think that the act

. falls within that category which ‘permits both the state and
municipality to punish for the violation thereof without
violation of any constitutional pr1nc1ble. Cf. Howe v.
Treasurer of Plalnfleld 37 Noedale 1L45,.%

Outside of New Jersey, the clear welght of authority is in line
with our rule that where both an ordinance and a state statute pro-
hibit certain acts, a conviction of an offense under éither does not
bar a prosecution under the-other., The. courts likewise proceed on
the theory that while the same act may be a basis of each prosecu-
tion, yet the offenses are separate and distinct and committed
against two different laws., See 15 Am. Jur,, sec.. 3983 22 C.JeS.;
sec, 296 8 Ro.CoeLe 150. See also Theisen- Ve McDavid, 34 Fla., 440,

16 So. 321 (Sup. Ct. 1E94); Qats v, State, 2 So. 2d 801 (Sup. Ct.
Miss. 1941); State v. Tucker, 137 Wash, 162, 242 P, 363 (Sup. Ct.
1926), on rehearing, affirmed, 246 P. 758 (1926). Town of VanBuren v,
Nellu, 53 Ark., 368, 14 S. W. 35 (Sup. Ct. 1890); State v. Cavett,
T71 Minn. 505, 214 N. W. 479 (Sup. Ct. 1927); Ex parte Sloan, L7 Nev.
109, 217 P, 233 (Sup. Ct. 1923); Chicago. Ve Union 1ce Cream Mfz, (O,
252 I11, 311 96 NL.E. 872 (Sups. Cte. 1911): Claypool v. McCauley, 131
Ore. 371, 283 P. 751 (Sup. Ct, 1929);: McInernev v, City of Denver, 29
P. 516 (bup. Ct. Colo. 1892).

In [x .parte Sloan, supra, the court said that an.ordinance
penalizing the sale, manufacture, etc., of intoxicating beverages,
also prohibited by statute, was not within the constitutional inhibi-
tion against double jeopardy because conditions ordinarily prevalling
in populous cities constitute it a distinct offense against the
municipality. To substantially the same effect is Chicago v. Union
Ice Cream Mfg, Co., supra. - :

‘This view gives recognition to the fact that matters such as
gaming or selling of intoxicating beverages “may in its broad social
aspects be of state concern but in its particular complications or
other aspects, varying with localityv, also of peculiar municipal

~concern.¥ See McQuillin, Municipal Corporations, sec. 23.01,

While the wisdom of a rule that permits a state to punish once
directly and once through an agency or political subdivision of the
state may be open to question, it should be pointed out that the
courts proceed upon the theory that “within the contemplation of the-
constitutional inhibition ageinst dual jeopardy for the same offense,
our municipal governments are regarded as separate and distinct
bodies politic from the government of the state; so that the same
act may be a violation of, and consequently a crime against, the -
laws of both governments;“ See Theisen v. McDavid, supra.

The authority of the ultv of Orangec to pass ordinances regu-
lating the sale and distribution of alcoholic beverages and :
prohibiting the sale thereof without a license, has been conferred
by the Alcoholic Beverage Law, Re. S. 33:1-1 et seo., and more par-
“icularly R. S. 33:1-19, R.S. 33:1-24, and R.S. 33:1-40., The fact

- that the State has made it a2 crime to sell alCOhOllC beverages with-
out a license does not render the city ordinance void as repugnant
or in conflict with the state law, Thc city has power to regulate -
the sale of alcoholic beverages notw1thstdnd1nb. Orange v. Cercere,
132 N JeLe 238 (Sup. Ct lth) »

’
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‘Tt has been established that the Legislature mey constitution-
ally delegate to municipalities authority to make police regulatlons
on the liquor trafflc. See case of Rlley v. Trenton, 51 N.J.L. 498
(Sup. Ct. 1889). ,

‘The defendants have not been placed in double jeopardy by their
convictions in the municipal court under the city ordinance. -

‘One of the defendants, William Reid, also contends that the
indictment fails to state sufficient factu to constitute a crime
agolnst the State of New Jerscy. Thls is wholly without merit.

lhe motions to dlsmlos the 1ndlctments are accordingly denied.

- ks wm e mm W am =

i AP?ELLATF DECISIONS - HAEFLIGER v, ALLAMUCHY TOWNSHIP.

]

LDWARD HAEFLIGER, trading- as Y
VILLAGn INN, '

Appellant,

. -vs- | )~ ON APPEAL
? ‘ CONCL : ;
TOWNSHIP COMMITTEE OF THE ) . O' USIONS.AND ORDER
TOWNQHIP OF ALLAMUCHY,
Respondent . )

- e = m e e e = e = e e e = e

Francis J. Schindelar, Esqe., Attorney for Appellant.-

Claude E. Cook, Esqe., by Frederick G. Sundheim, Esq., Attorney for
Respondent.-

Robert B, Meyner Esq., Attorney for Objectors.

'Thls is an appeal from respondent®s denial of appellant's
applroatlon for transfer of his plenary retail consumption license
from premises on Main Street to premises to be completed at a loca-
tion on Warren County Highway, Township of Allamuchy. :

The appellant has been conducting his licensed business since
July 944 at its present location in a 'section of the townshlp known
as the Village of Allamuchy. As was pointed out in a prior appeal
(Haefliger v. Allamuchy, Bulletin &80, Item.2), this locatiomn,
"together with a .general store, post ofrlce dnd public garage, vir-
tually comprlses the %*business center?® of this rural community¥.
The premises in the course of construction on Warren County nghway
are located in a sparsely settled section of the township and are
1.4 mlles from the premises presently licensed.

The prior aopeal was remanded to respondent (June 13 1950)

with direction that it be reconsidered and that "the issue of puolao“

necessity and convenience, as applied to the respective loca-
tions and facilities of the existing and proposed premises, be
deterhined by each member of respondent Committee prior to voting
upon such reconsideration®. Haefliger v Allamuchy, supra. .In
accordance with such dlrectlon, the Township Committee reconsidered
the application and again denied the application, Appellant took no
further appeal from that action. Thereafter appellant obtained
renewbls of his license for his present premlses for the 1950-51
perlod and for the 1951-52 period. Late in June 1951 appellant

. startied -the érection of a building on Warren County Highway. After
his licensé was renewed for the present premises for the 1951-52
perlod appellant again applied to the Township Committee for a
transfer of llcense from the present locatlon to the proposed new
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location on Warren County Highway, The members of the Townshlp Com-
mittee inspected the building at the proposed new location in
December 1951, and found that it had not yet been completed. Appel-
. lant then withdrew that application and substituted therefor an
application for transfer of his license to the Warren County Highway
location but indicated therein that the bulldlnT wa2s not yet com--
pleted. After a written objectien to the transfer had been filed,
a-public hearing was held. on the last mentioned appllcatlon on
January 10, 1952. :

Substantlally, appellant contends herein that (1) public neces-
sity and convenience would better be served if the licersed businéss
were located in the proposed new: location on the Highway,. and (2) the
Committeemen who voted agzinst the proposed transfer were 1mpropeflv
motivated.

At the hearing held on January lO 195z one person spoke in
favor of the proposed transfer, -and taxee ocople spoke in opposition,
In addltlon, petitions containing aaprox1mately forty names were =
filed in opposition to the propooeo transfer. At a meeting -held
January 19, 1952, the Towngitip Committee, bv a vote of two-to-one,
denied the appllcatlon for transfer. Committeeman Gibbs (Chairman)
and Committeeman Johnson vpted 8 dehy the transfer, while Committee- -
man Olenick voted to grant its At the hearing herein, Committeeman
Olenick testified that he vobtad to grant solely because he had
W,s00heard that the man hag got to move and that?s the only reason
why I was in favor of it%,  He admitted that he thought that there
was a necessity 'for a license “within the Village of ATlemuohy“ or,
if not there, then in the area near the V1l1age.

It may be noted in passing that Committeeman Olenick was one. of
the members who voted to deuny the transfer in 1950 and'waS»one of
the two Committeemen who testified at the hearing of the former.
appeal (the other member having since d¢ed and hav1n9 been replaced
by Committeeman Johnson) .

At the hearlng herein Committeeman Gibbs and Commltteeman
Johnson testified in effect that, in arriving at their decision to
vote in favor of denial, they had been guided by the objections
raised by the petitions and views expressed at the-January-10, 1952
public hearlng and by their own personal knowledge, and both
expressed the view that public necegsity and convenience would best
be 'served by keeping the license in the Village of Allamuchy. It
was pointed out by both that the Village of Allamuchy is. the center -
of population and activity in that part- of the township, and that -

the other two licensed premises are in another part of the township
“over .the mountain¥ eleven miles away by road. They also testified,
that there were ample parking facilities at the present location.

In addition, each testified that in his opinion no license was
needed at the proposed new location because there are-few housgs :
‘near that location. Committeeman .Johnsen expressed. the opinion that
taverns in nearby Haokettstown could Qmply serve that ared. :

At the hearing hereln appellant produced numerous w1tneases,
some from the Village of Allamuchy, some from the Township outside
the Village, ~and some from other communities. Most of them testi-
fied that the- bulldlng in which the -licensed business is ‘presently
located is old and in need of repair and that, from what they couid
see of the unfinished building at the oroposed new location, the’
accormmodations and facilities to be theré provided would be a
distinct 1mprovement over those ‘at ‘the present location. Appellant?®s
witnesses also alleged that there was'a lack of private. parklng
facilities at the present location and an abundance of #available-
pr1vate parking space at the proposed new location, Some of appel-
lantis witnesses stated that the proposed new location was nearer
and, thus, more convenient to their respective homes than the
preSent location, while others stated that, since they would travel
by automobile to either location, they really had no preference oi
location, '
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I have examined the voluminous testimony as to alleged improper
motivation. There is a complete abseéence of'any evidence that Com-
mitteeman Gibbs was improperly motivated in reaching his decision.
While it is true that Committesinai Jehhson is employed by Mr, Ryan
(one of the objectors), he testified that his empldver had never
spoken to him about the case. There was no valid reason why Com-
mitteeman Johnson should have disqualified himself (in which event
the application could not have been granted because of a tied vote),
and there is no evidence that Committeeman Johnson was 1mproperly
motivated in reaching his decision. There is testimony in the case
that Mr. Ryan attempted to buy the building being erected on Warren
County Highway but that he and appellant were unable to agree upon a
price, There 1s also ev1dence that appellant is being threatened by
eviction from his present licensed premises. However, in my opinion,
this evidence is immaterial because therec is nothing to show that
Mro Ryan influenced the vote of Committeeman Johnson and appellant
remains in posses 51on of hlS old nremlscg. .

“The transfer- of a llquor license is not a right inherent in
the license but 1s, rather, a. perJlege which the issuing authority
may grant or deny in the cxe101se of a reasonable discretion. When
the transfer is denied on reasonable grounds, such action will be
affirmed. -Drucker v, Trenton, Bulletin 474, Item 9.  Minsky v,
Woodbridge, Bulletln 897, Item 3.

The question as to whether or'not a license should be trans-
ferred to a particular location is a matter within the sound discre-.
tion of the issuing authority. The burden of showing that the
issuing authority abused its discretion rests with appellant.

Minskv ve Woodbrldpe gupras Segal et al, v, Clifton et al., Bulle-

tin 732, Ite em 5

On the record before me, the two members of the issuing author-
ity who voted to deny the application for transfer appear to have
based their decisions on their honest beliefs that public necessity.
and convenience would best be served by denying. the application to
transfer the license to the proposed new location, situated as it is,

» l.h'miles outside the center of the Village of Allamuchy. .

- After considering all of the evidence, I cannot find that the
action of the majority of the members of the respondent issuing
authority in- denying the application for transfer was arbitrary or
unreasonable, or constituted an abuse of discretion warranting a
reversal of thelr action. S

The action of the respondcnt in denv1ng the apbllcatlon Wlll
thereforc, be dfflrmed. _

Accordlngly, it is, on this 26th day of May, 1952

"ORDERED that the action of respondent be and the same is hereby
afflrned' and the appeal herein be and the same is hereby dismissed.

" EDWARD J. DORTON
Acting Director.
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ko APPELLATE DECISIONS - UNION COUNTY R"TAIL LICUOR STORES AQSOCIA—"
TION v. ELIZABETH AND HIGGIVS.‘

" UNION COUNTY RETATL LIQUOR
STORES. ASSOCIATION, -

* Appellant, : _

I S ~ ON APPEAL .
CONCLUSIONS AND ORDZR

MUNICIPAL BOARD OF ALCOHOLIC

BEVERAGE CONTROL OF THE CITY

OF ELIZABETH, and JAMES W. HIGGINS

and BIRNARD J. HIGGINS, t/a HIGGINS

LIZUOR STORE," )

. B

Resaondents. 5

e e ew em  we  we  me e aw mm  wm, mm  wm e, WD e e s e

Julius R. Pollqtschek, £sq., Attorney for Appbllént.'
Louis P. Lonvobardl, £sg., Ltbornew for Respondent Municipal bocrd.
John L. McGuire, Esq., Attorney for Respondents Higgins.

This is an appeal from the ectﬂon of reﬂbondent Municipel Board
whereby it granted an application filed by respondents James e
Higgins and Bernard J. Higgins for a plenary retail distribution
license for premises at 1172 Spring Otreet, Elizabeth.

Appellant alleges in substance that the action of respondent
Board was erroneous because (1) an ordinance adopted by the City
Council of Elizabeth prohibits the issuance of any additional plenary
retail distribution license; (2) public convenience is presently :
adequately served by existing licenses in the vicinity; (3) the
establishment of a liquor outlet at the premises will crcate a

traffic hazard, and (4) the v»remises are unsuitable.

As to (1): No violation of the State Limitation Law (P.L. 1947,
ch. 94) is involved because the number of plenary retail distribution
licenses issued in Elizabeth is less-than the number permitted by
said law. Appellant argues, however, that the application should
have been denied because of the provisions of Section 3 of an ordi-
nance, adopted by the City Council on March 5, 1952, which reads as
follOWS°

“Section 3. The total number of all types of licenses issued
and outstanding in the City of Elizabeth at the same time
shall not exceed the number limited by the Laws of the

- State of New Jcruey (with exoeptlono referring to renewals
and trensfer of ex1st1ng licenses):

As indicated above, the number of plenary retail distribution
licenses issued in Elizabeth does not exceed the number of such
licenses limited by the Laws of the State of New Jersev, I cannot
agree with appellantt®s argument that the ordinance Drohlblts the
issuance of any new license of any type so long as the total number
of existing licenses of all types exceeds the total permissible
number of licenses of all types. In the first place, the State
Limitation Law contains no such provision but scts ug separate
standards for the permissible number of consumption and distribution
licensess Moreover, Commissioner Burnett has held that a local regu-
lation attempting to limit the total numbcr of licenses without
regard to type or class is invalid. Re Somerville, Bulletin 110,
Item 6; Brost v. Fast Amwell, Bulletln 304, Ttem L, The use of the
- word “all¥ in Section 3 was, perhaps, unfortunate, but, as is said

~in Bouvier's Law Dictionary, the word w#all¥ is frequently used in
the sense of #Weach® or “every onev (citing cases). Such a construc-
“lon of the word makes the ordinance valid and consonant with the
provisions of the State Law., In my opinion, ground (1) is without
merit,
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As to (2): Appellant introduced evidence indicating that, in
addition to the twenty-nine plenary retail distribution licenses in
Elizabeth, there are twenty-seven plenary retail consumption licenses
which have the "broad package privilege®, However, it also appears-
that the nearest licensed premises having such a privilege‘are one. . .
and one-hslf miles from Higgins? premises and that there are no
licensed premises of any type within fifteen hundred feet of said
premises., Respondent James W. Higgins testified that three large
‘housing dcvblopmcnts have recently ‘been erected near the llCLnSGd
premises in questione. At the hearing herein flfty persons indicated

- that they favored 'the issuance of the license in QU%@tlon, and¢ only .
one person opposed the issuance thereof. S 9 N

The question as to the need for additional licensed premises.
must be decided primarily in the sound discretion of'the issuing
authorlty. On appeal, the burden of proof rests with appellant to
show that the action of the issuing authority constituted an abuse
of discretion. Under the circumstances, appellant ‘has failed to
sustain the burden of proof necessary to establish an ‘abuse. of .
dlscretlon. S

As to (3): The proof -shows that the Higgins?® premlses are not
located dlrectly upon State Highway No. 25, but upon the fservice
" road¥ which is a marginal road on the south side of said Highway.
- There appears to be no reason why the existence of licensed premlses
on thls marginal road should create a traffic hazard. ‘

As to (4)s The premises were in existence when:the application
for the license was filed. Hence, the case is not within Rule 1 of
State Regulations No. 2 which sets forth the procedure for a building
not yet constructed. Photographs introduced at the hearing below
indicated that, at that time, the only enclosed portion of the
bulldlng contalned approx1mately four hundred square feet which,
concelvably, might be deemed too small for the conduct of the
licensed business and, hence, unsuitable, If this were all, I would
be inclined to remand the case to respondent Board for an 1nspecz10n
of the premises in. accordance with the provisions of R. S. 33:1-24.
However, at the hearing herein it appeared that, since the hearing
bolow,.the front portion of the building has beon fuﬁly encloseéd and
a new store=front installed. The entire building is. substantially-
constructed, is neat in appearance, and is now at least forty feet
in depth by twenty feet in width."Underﬁthe circumstances, it would
be a meaningless gesture to remand the case. The evidence satis-
fies me that the premises are now suitable, . ;

For the reasons aforesald the action of respondent Board will
be afflrmed. '

Accordlngly, it 1s, on this 2nd day of June, 1952

ORDERED that the action of respondent Board be and the same is
hereby,affirmed, and the appeal herein be and the same is hereby
dismiseed.

EDWARD J. DORTON .
‘Acting Director. Q
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6o

DISCIPLINARY PROCEEDINGS - FAILURE TO NOTIFY ISSUING AUTHORITY

OF CHANGE OF FACTS IN APPLICATION - PERMITTING NON-LICENSEES TO
EXERCISE PRIVILEGE OF LICENSE - UNLﬁVFUL SITUATION CORRECTED -

LICENSE SUSPENDED FOR 20 DAYS,

In the Matter of D1501p11nary
Proceedings against

)
)
.GEORGE SIMON : : 4
T/a FARMER'S INN, ) ' A
) CONCLUSIONS

at . Barbertown, Klngwood Township
AND ORDER

PO.Frenchtown, RD 1, New Jersey,

Holder of Plenary Retail Consump- )
tion Llcense C-3, issued by the .
Township Committee of the Townshlp )
of Klnéwood. . . :

Georgc Simon, Defendant- 1lcensee, Pro Se., ¢
David :S. Plltzer, Esq., appeazlnw for Division of Alcoholic

! . Beverage Control.

i

Qefendant pleaded non vult to the following charges:

”l.g You failed to file with the Kingwood Township Committee,
within 10 days after the occurrence thereof, written notice
of changes in facts set forth in answeér to ”)uestlonc 30 and
31 of your license application dated May 15, 1951, upon
which you obtained your current plenary retail consumptlon
license, such changes being that on or about October &,

1951 you entered into an aﬁreement with Steven Simon and
Belva Simon whereby they acqulred an interest in your
licensed business as real and beneficial part owners
thereof and were permitted to retain all the profits from
‘the business after payment to you of a fixed weekly fee;:
your failure to file such notice being in violation of

R- 33:1-34.

2, ' From on or about Octaober 8 1951 to the present time,
you knowingly aided and ﬂbetted Steven Simon-and Belva
Simon:to exercise, .contrary to R. S. 33:1-26, the rights
and privileges of your plenary retail consumntlon licenses
thercby yourself violating Re S, 33:1- 52,1

The file dlscloses that 'in Octobér 1951 the licensee made an

-arrangement with his said son whereby the son and the sonts wife,
"Belva, i were to operate the licensed business and retain all proflts

derived therefrom after paying the licensee $67.50 per week: ,An
1nventory of the stock of alcoholic beverages was taken and, accord=
ing to the statements in the file, Steven paid to the llcensee one~
half of the value of said inventory, it being understood that, when
the licensee so desired, the business would be returned to nlm and
the money revaid. .

At the hearlnﬂ held for the purpose of ascertaining whether- the
unlawful situation had been corrected, the licensee and his wife,
ﬁngellna, testified that the facts as above related were true except
that both denied that Steven paid any money to the licensee for the
1nventory or any portion thereof., Both contended that they had
taken thblr son Steven and his wife (Belva) into the business
because of Angelinat's illness and because Steven and his wife and
their children had no place to live and no means of support.
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As to the present situation, both the licensee and his wife
testified that Steven and Belva have turned the licensed business
back to the licensee and arc not now connected with the business in
any capacitye

From the evidence produced at the hearing, I am satisfied that
the unlawful situation has been corrected.

Defendant has no prior adjudicated record, Under the circum-
stances, I shall suspend the license for a period of twenty dayse.
Re Calandriello, Bulletln 934, Item 9,

Accordlngly, it is, on this 23rd day of May, 1952

ORDERED that Plenary Retall Consumptlon Ticense C- 3, issued by
the Township Committee of the Township of Kingwood to George Simon,
t/a Farmer's Inn, for premises at Barbertown, Kingwood Township, be
and the same is hereby suspended for twenty (20) days, commencing at
2:00 a.m, June 3, 1952,.&nd terminating at 2:00 a.m. June 23, 1952,

EDWARD Je DORTON
Acting Director.

\

1

7. DONATIONS - CONTRIBUTION BOXES IN LIQUOR ESTABLISHMENTS TO RAIS
MONEY FOR IMPROVING FISHING IN COUNTY PARK - APPROVED,

June 3, 1952

The Sporting Goods Dealcrsv Association of New Jersey
c/o Edward- Carson, Hudson County Trustec -
Union Clty, N Je '

Gentlemen:

In your letter of May 31lst you say that your .association,
through its 20 members in Hudson County, is initiating 'a campaign to
help the county authorities improve fishing conditions in thé county
by raising a fund to clean out and improve the lake in Hudson County
Park. o : ' '

Xou ask whether, -as. part of these fund- ralslng activities, you
may place, in local taverns and barrooms, a coin- container with an
appeal for voluntary contributions qttached thereto., I take it that
-such containers will be soaled. .

I am glad herew1th to glve rermission for installation of these
‘containers at the liquor places in question, and I extend my hearti-
~est wishes for a successful fund-raising campaign and for the
establishment of a piscatorial paradise at the lake for Izaak Waltons
of all ages.. : v

Very truly yours,
EDWARD J. DORTON -
hcting Director.
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8 DISCIPLINARY PROCEEDINGS - SALE.TO MINOR ~»PREVIOUS RECORD -
LICENSE SUSPENDED FOR 15 DAYS.

‘In the Matter of Disciplinary )
Proceedings against
)

HARRY SIRVENT - _ :
T/a LA POLOMA . : ) : CONCLUSIONS
Bloomfield Ave., Route 6 ‘ AND ORDER
P. O. Box 367, Mountain Lakes, N. J.,)

Holder of Plenary Retail Consumption )

License C-1, issued by the Bocoawh

Council of the Borough of Mountain )

La kes'

Sldnev Slmandl, Esq., Attorney for Defendwnt licensece,

David 8, Piltzer, Esq., apnearlng for Division of Alcoholic
Bevcrugc Control.

Defendant has pleaded non vult to a charge allevlng that he
sold, 'served and delivered alcoholic beverages to a minor at his
1lcensed premises, and permitted the consumption thereof by said -
mlnor, in v1olat10n of Rule 1 of State Regulatlons No. 20,

The file herein alscloses that on March 28, 1952, a bartender
emoloyed by defendant served two or three gla sscs of whiskey and
ginger ale to Helen ---, nlneLeen years of age. o

, Dofcndant has a previous adjudicated record. Effééthe November
14, 1945, defendant’s license was suspended for a period of ten days
after entering a plea of non vult to a charge alleging sale and

service of alcoholic boverafes to minors. Re: Slrvent Bulletin 68k,
Item 9.

The confe551ve plea was not cntered in these proceedlnvs until
the day of the heerlng. Under these circumstances, the remission
usually grantcd in cases where the confessive plea is received
sufficiently in advance of the hearing is not allowed., Re .Yoches,
Bulletin 855, Item 3, -In this case defendant withheld the entry of
a confessive plea until after the trial of & companion casé had been

held.,: There will be no romission for the plea entered herein.

The previous v1olat10n herelnabove referred to was 51m11ar to
the violation set forth in thc present charge. Ordinarily this
- would warrant a -minimum suspension of twenty days. However, I shall
consider the fact that more than five years have elapsed bctwoen
these similar violations. Cf. Re Smith, Bulletin 929, Item 2j
Re DeVita, Bulletin 729, Item 7. shall therefore, suspend
defendant9s llccnse for a perlod of flfteen days.

Accordlngly, it is, on this 28th day of May, 1952

ORDmRED that Plenary Retail Consumption License C-1, issued by
the Bprough Council of-the Borough of Mountain Lakes to Harry
Sirvent, t/a La Polom for prcnlses on Bloomfield Avenue, Route :"6
Mountaln Lakes, be and the same is hereby suspended for fifteen (155
days, commencing at 3:00 a,m., June 9, 1952, and turmlnatlng at 3:00
Qellle June 2L, 1952,

i . : " EDWARD J« DORTON
‘ ! Acting Director,
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S, DISCIPLINARY PROCEEDINGS - ILLICIT LIQUOR - LICENSE SUSPENDED FOR
15 DAYS, LESS 5 FOR PLEA, ‘

——

- In the Matter of Disciplinary
Proceedings against

JOHN & ELIZABETH SHINKUNAS . CONCLUSIONS
3 White Horse Pike ) AND ORDER
Barrington, N,Jo, :

—

Holder of Plenarvy Retail Consump-

tion License C-1, issued by the )
Berough Council of the Borough of
Barrington., )

John & Elizabeth Shlnkunas, Defendant-licensees, Pro Se.
William F, Wood, Esq., appearing for Division of Alcoholic
Beverage Control.

Defendants pleaded guilty to a charge alleging that they pos-
sessed on their licensed premises alcoholic. beverages in.bottles
bearing labels which did not truly describe their contents, in vio-
lation of Rule 27 of State Regulations No. 20,

On April 24, 1952, an ABC agenb, in the course of a routlne
insnection of defendants9 licensed premises, seized two L4/5 quart
bottles labeled #“Imperial Hiram Walkerts Blended Whiskey 86 Proof*
when his field tests disclosed a variance between the labels thereon
and the contents thereof. Subsequent analyblo by the Division
chemist disclosed that the contents of the seized bottles were not
genuine as labeled. John Shinkunas denied any knowledge of the
discrepancies and stated that his wife, Eligzabeth, the other defendant
seldom tended bar. .

Defendants have no prev1ou adjudicated record. Under the cir-
cumstances I shall suspend the license for fifteen days, less five
days for the plea entered herein, leaving a net suspension of ten
dayss Re Rustic Cabin Inc,, Bulletin 912 Item 13,

Accordingly, it is, on this 2nd day of June, 1952,

ORDERED that Plenary Retail Consumption Licensze C-1, issued
by the Borough Council of the Borough of Barrington to John &
"~ Elizabeth Shinkunas, 223 ‘White Horse Pike, Barrington, be pnd the
same is hereby suspended for a veriod of ten (10) days, commencing
at 1:00 a.m, June 9, 1952, and terminating at 1:00 a.m. June 19, 1952,

EDWARD J. DORTON
Acting Director.
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10. DISOUALIFICATION - APPLICATION TO LIFT - FACTS REEXAMINED -
APPLICATION GRANThD. : S

In the Matter of an !ppllcatloﬂ -
to ?emove Dluquallflcatlon ' LT e .
because of a Conviction, Pureuanu ) o ON HEARING
- to Re Se 3321~ 31 2e - -+~ CONCLUSIONS AND ORDER

Harry L. Towe, usq., Attorney for Petitioner.

Petitioner herein was granted a rehearlng upon the flllng of a
new petltlon to have his statutory disqualification removed in order .
that he might be eligible to be associated with the alcoholic
beverage 1ndustrv.

At the hearlnv held upon. the ‘first petntlon flled herein it

appeared that in 1919 petitioner had been convicted in the criminal
coutto‘of another state .of robbery {a crime involving moral turpi-
tude) and, as a result thereof, was sentenced to prlson and released
from prison in Ap;17 1923, His prior ,petition was denied because he
had falsely denied in an appllcatlon dated May 27, 1950 that he-had
ever geen convicted of any crime. Re Case No, &83, Bulletln G904,
Item 6, :

From the evidence given at the original hearing and at the

rehearing herein, it appears that petitioner was born in Poland on

] Seotember 15, 1899, 'and that he became a citizen of the United States
in 1929, He testlfLed that he attended school for a few years in
the land of his birth, and that he alsc attended classes while con-
fined in prison. From the evidence it appears that petitioner filed
his flrst appllcatlon for a retail llquor license in 1936, and he
admits that in that .application, and in every application filed by
hin thereafter, he denied that he had ever been convicted of a crime.
His exolanatlon for failing to disclose his conviction in his orig-
inal appllcatlon was that he had then been told by a Municipal Clerk
that it was not necessary for h1m to reveal the conviction because
he was'a youth at the time he was convicted and because he had
revealed his conviction in his naturallzatlon proceedings. Peti-
‘tionerialso testified that the information set forth in subsequent
applications was copied from his original application by his accoun-
tant who prepared the subgequent appllcetlons.

The record herein indicates that, after the llccnse then held
by petitioner was suepended for the ba1ance of its term, effective
Januery 3, 1951 (Bulletin $92, Item L), petitioner c1osed his
licensed premises and has kept them closed until the present times
that petltloner has not engaged in any business activity since
January 3, 1951, and that since that time he has supported himself
from the proceeds of the sale of another piece of property. Peti-
tioner |is a,widower and resides with a married daughter. He owns
the buﬂldlnﬁ in which the licensed premises are located, and testi-
fied that the liquor business is the only business he knows.

Petltloner has not been convicted of any crime since he was
released from prison twenty-nine years'ago. His original misstate-
ment in his application for license was made nearly sixteen years
agoe HlS adjudicated record as a licensee is otherwise clear except

_ that in 1940 his license was suspended for five days for selling
s durlngfprohlblted hours, and in 1942 his license. was suspended for
~"‘flftcen days -for a Fair Trade violation. Both of these violations
occurred more than ten years ago. His witnesses testified that he
bears e good reputation in the community wherein he resides. N
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Under all the circumstances of this casd, I believe that peti-~
tioner has been sufficiently punished and, in the exercise of the
discretion conferred upon the Director by the provisions of Rs S
33:1-31.2, I have decided to 1ift his statutory disqualification,
effective immediately., Re Case No. 350, Bulletin 670, Item 3.

Lecordingly, it is, on this 3rd day of June, 1952,

- ORDERED that petitionerts statutory disqualification, resulting
from the conviction described herein, be and the same is hereby
removed in accordance with the provisions of R. S. 33:1-31.2,
effective immediately. '

EDWARD J. DORTON
“Acting Director.:

®

11, STATE LICENSES - NEW APPLICATION FILED,

Garo Transportation Coe

Springfield Road

Union, N, J. . . - ‘
Lpplication filed June 3, 1652 for transfer of Transportation
License from Louis CGarodnick, t/a Garo Transportation Co.

j (\‘ —~
. : & !: i s
Cexroarcl : - A

A

Acﬁing Director.

New Jersey State Library



