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Notice of Appeal.

IN CHANCERY OF NEW JERSEY

Between
Josephine Warker,
Complainant,

and On Bill, etc. in
65-149.
Frank N. Wahrer and Emma
Wahrer,
Defendants.

The complainant, Josephine Warker, hereby ap-
peals from the final decree made by the Chancellor
in the above entitled cause on August 19th, 1930, on
advice of Vice-Chancellor John O. Bigelow from 20
the whole and every part thereof, except the al-
lowance of $100.00 to Harry Lane as Special Mas-
ter, to the Court of Errors and Appeals in the last
resort in all causes.

Dated August 28th, 1930.

James J. Murphy,

Solicitor and of Counsel with Complainant.
30

I conceive that there is a good cause for appeal
in the above entitled cause.

James J. Murphy,
Of Counsel with Complainant.

40
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Amended Notice of Appeal.

IN CHANCERY OF NEW JERSEY

Between
Josephine Warker,
Complainant,
and On Bill, etc.
10 65-149.
Frank N. Warker and Emma
Warker,
Defendants.

The complainant, Josephine Warker, hereby ap-
peals from that part of the final decree allowing to
the solicitor of the complainant the sum of $2500.00
for his services to include his disbursements and

20 the sum of $500.00 to be paid, to the receiver, David
A. Nimmo, for his services and disbursements, made
by the Chancellor in the above entitled cause on
August 19th, 1930 on advice of Vice-Chancellor
John O. Bigelow, to the Court of Errors and Ap-
peals in the last resort in all causes.

Dated September 15th, 1930.

James J. Murphy,
30 Solicitor and of Counsel with Complainant.

I conceive that there is a good cause for appeal in
the above entitled cause.

James J. Murphy,
Of Counsel with Complainant.

40
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Petition of Appeal.

NEW JERSEY COURT OF ERRORS AND

APPEALS.
Josephine Warker, 1
Complainant-Appellant, / Qn Appeal
Vs> Vfrom the
[ Court of
Frank N. Warker, et als., \Chancery.

Defendants-Appellees. 1

To the Honorable Court of Errors and Appeals

in the Last Resort in all Causes:

The petition of Josephine Warker, the appellant
in the above entitled cause respectfully shows that:

1. The petitioner finds herself aggrieved by a
final decree advised in the Court of Chancery by
the Honorable John O. Bigelow, Vice-Chancellor,
and made by his Honor Edwin Robert Walker,
Chancellor of the State of New Jersey, bearing
date August 19th, 1930, in a certain cause wherein
the said Josephine Warker was complainant, and
the said Frank N. Warker and Emma Warker were
defendants, in this respect, to wit:

That the said decree adjudges that there be al-
lowed to the solicitor of the complainant, the sum of
$2500.00 for his services to include his disburse-
ments, and the sum of $500.00 to be paid to the re-
ceiver, David A. Nimmo, for his services and dis-
bursements.

2. And your petitioner appeals from that part
of the decree of the Chancellor which decrees as
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Petition of Appeal.

aforesaid, upon the ground that the same is erro-
neous in that:

a. The Court of Chancery had no lawful power
to make said order.

The petitioner, therefore, pra'ys that that part of
the said order of the said Chancellor may he re-
versed, set aside and for nothing holden, and that
petitioner may have such relief in the premises as
to this court shall seem proper.

James J. Murphy,
Solicitor and of Counsel with
Complainant-Appellant.
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Bill of Complaint.
(Filed Aug. 10, 1927)

To the Honorable Edwin Robert Walker,
Chancellor of the State of New dJersey.

Complainant, Josephine Warker, residing in the
Village of Cliffwood, Township of Matawan, in the
County of Monmouth and State of New Jersey, com-
plaining against Frank N. Warker and Emma
Warker, his wife, the above named defendant, says:

(1) Complainant, at the time of the transfers and
conveyances of real and personal property herein-
after stated, was and is a maiden lady of the age
of over sixty-five years, subject to the infirmities
of advanced age, with frequent loss of memory and
unexperienced in business affairs.

(2) Defendant, Frank N. Warker is related as
a distant cousin to complainant and is not now
actively engaged or employed in business. The
above named defendant, Emma Warker, is the wife
of Frank N. Warker. Both of these defendants
reside at York, Pennsylvania.

(3) At the time of the conveyance of real estate
hereinafter set forth, these defendants were living
with complainant in the home furnished and owned
by complainant in the Village of Cliffwood, Mon-
mouth County, New Jersey.

(4) That on October 2nd, 1925, your complain-
ant’s brother, Edward H. Warker, died intestate,
and leaving this complainant as his only heir at
law; that he died seized and possessed of the fol-
lowing real estate:
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Bill of Complaint.

A11 those certain lots, tracts or parcels of land
and premises, hereinafter particularly described,
situate lying and being in the Village of Cliffwood
in the County of Monmouth and State of New Jer-
sey, in the Township of Matawan.

Commencing at a point on the westerly side of
Ninth Street at a point distant two hundred feet
northerly from the northwesterly corner of Ninth
Street and Third Avenue running thence northerly
along the westerly side of Ninth Street, two hun-
dred and fifty feet; thence westerly and at right
angles to Ninth Street, two hundred feet to Tenth
Street; thence southerly along Tenth Street two
hundred and fifty feet to a point two hundred feet
northerly from the northeasterly corner of Third
Avenue and Tenth Street; and thence easterly and
at right angles to Tenth Street and parallel with
Third Avenue two hundred feet to the westerly side
of Ninth Street, at the point or place of beginning.

In addition thereto the following described
valuable personal property:

100 shares Common Stock, Chandler

Motor Co. represented by certificates

#0-847, for 60 shares, #05516, for

20 shares, and #0-18925, for 20

shares. At 26% $3650.00
1 share Preferred Stock, Chicago Great

Western R. R. Co., represented by cer-

tificate #A-91416. At 24% 24.85
5 shares Common Stock, Kennecott

Copper Corporation. Represented by

certificate #B-52696. At 54% 271.25
35 shares Common Stock. Caddo Cen-

tral Oil & Refining Corporation. Rep-

resented by certificate #03737. At % 30.00



’

7
Bill of Complaint.

10 shares Common Stock, Sinclair Con-

solidated Oil Corp’'n. Represented by

certificate #015561. At 19 190.00
10 shares Preferred Stock. Interna-

tional Mercantile Marine Co. Rep-

resented by certificate #15671. At

3iy4 312.50
10 shares Preferred Stock, Pressed

Steel Car Company. Represented by

certificate #A-28385. At 80 800.00
5 shares Common Stock, some corpora-
tion, Certificate #C-047597. At 108 540.00

40 shares Common Stock, Famous

Players-Lasky Corp’n. Represented

by certificate #C-017631. At 108 1080.00
20 shares Preferred Stock, Famous

Players-Lasky Corp'n. Represented

by certificate # P-05919, for 10 shares,

and certificate # P-06664, for 10

shares. At 1157 2350.00
20 shares Preferred Stock, National

Lead Co. Represented by certificate

#B-30434, for 10 shares. At 116 2320.00
40 shares Common Stock, F. W. Wool-

worth Co. Represented by certificate

#WO-1782. At 172 6800.00

30

118323.60

(5) That on October 6th, 1926, complainant was
the owner in fee simple of the above described real
estate, free and clear of all encumbrances, which
she then occupied and still occupies.

(6) Complainant, at the times hereinafter men-
tioned did not own any other property, real or per-

40
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sonal, except furniture in her home at Cliffwood
aforesaid, and was dependent upon said property
for her maintenance and support.

(7) That Frank N. Warker, was the adminis-
trator of the estate of said Edward H. Warker, de-
ceased, and that so far as she now knows or re-
members, she only received from said Frank N.
Warker, administrator of the estate of Edward H.
Warker, deceased, the sum of $1,000.00, but believes
that said Edward H. Warker has obtained her sig-
nature to the certificates of stock representing the
shares hereinbefore mentioned and described.

(8) Shortly prior to October 6th, 1926, Frank
N. Warker and Emma Warker came to Cliifwood,
Jersey, and visited complainant, and in some
manner which your complainant does not now re-
member, obtained her signature to a deed dated
October 6th, 1926, and recorded October 7th, 1927,
in the Monmouth County Clerk’s office and your
complainant is now informed that the deed signed
by her as aforesaid, conveyed to said defendants all
the above described real estate in consideration of
One ($1.00) Dollar; with covenants of seizen, right
to convey, quiet possession, free of encumbrances
and general warranty; that said deed purports to
be acknowledged before one Arthur S. Van Bus-
kirk, an attorney at law of the State of New Jersey,
and is recorded in book #1372, page #62, of deeds'
for Monmouth County and was recorded on October
7th, 1926.

9) Complainant alleges that the value of her
property, personal, was of the value of $18,000.00,
and the value of her property, real, was of the value
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Bill of Complaint.

of $10,000.00; that complainant has no other prop-
erty except a small deposit in hank and some house-
hold goods and furnishings of small value and was
wholly dependent upon said property for her sup-
port and maintenance; that she has always resided
on said real property but that recently Frank N.
Warker has told her she must go to York, Pennsyl-
vania with him, that she no longer owns the prop-
erty ; that said assignments and stock certificates,
if signed by her, were so executed wholly without
independent advice and without knowledge of the
contents thereof or what she was doing; that said
deed, if executed by her at all was executed wholly
without independent advice and without knowledge
of the contents thereof and without knowledge that
she thereby was divesting herself of all property.
Complainant did not receive any consideration
whatever for the alleged assignments, bills of sale,
or conveyance of deed; that from the date of the
death of her brother, Edward H. Warker, up until
a very recent period of time she has continued to
occupy and enjoy the benefits of said real estate
without any claim of ownership, being made by
either Frank K Warker or Emma Warker, his wife.

10

20

(10) Complainant was first informed of the al-

leged execution by her of the aforesaid deed of con-
veyance, transferring her ownership in the afore-
said premises, only a few weeks ago when she was
so advised by the Clerk of Monmouth County in
response to an inquiry made by her of him and
thereupon demanded of said Frank N. Warker and
Emma Warker, a cancellation of the alleged assign-
ments, bills of sale and conveyances and a reassign-
ment and reconveyance to complainant of all her
interest under said instruments but that defendant

30
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has declined and refused and still declines and re-
fuses to comply with said requests.

(11) Complainant alleges that the aforesaid as-
signments, bills of sale or conveyance made by her,
if made at all, were procured by fraud and misrep-
resentation and are wholly void.

Complainant further alleges that said instru-
ments of assignment and conveyance, if executed by
her at all, were procured by undue influence and
without independent advice and wholly without
consideration and are improvident and voidable or
void.

(12) Complainant is without adequate remedy
at law, and therefore prays for relief as follows:

(1) That the defendants, Frank hi. Warker and
Emma Warker make answer to this bill of com-
plaint but without oath as fully as though the sev-
eral allegations thereof were here repeated.

(2) That the aforesaid bills of sale, assignments
or deeds of conveyance made, be adjudged to be
void and that the same be set aside and that the
defendants decreed to reconvey said premises to the
complainant and return to her said certificates of
stock hereinbefore set forth, or their value in money.

(3) That the defendants be enjoined and re-
strained from mortgaging, conveying, or in any
manner charging or dealing with said premises and
from interfering with the complainant in the pos-
session and enjoyment thereof; that the defendants
or one or both be enjoined and restrained from as-
signing, selling or transferring any of the certifi-
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cates of stock hereinbefore set forth which are still
in their possession, or under his, her or their con-
trol, and that they set forth in full, the moneys
received by either or both of them from the sale of
such stock, if sold.

(4) That a Receiver be appointed to take care of
and rent, collect rents, etc. of the real estate of
said Cliffwood premises and take possession of the
certificates of stock hereinbefore numerated, pend-
ing the final hearing thereof.

(6) That complainant have such other and fur-
ther relief as may be equitable and just.

(6) That the State’s writ of subpoena issue out
of and under the seal of this court, directed to the
defendants, pursuant the course and practice of this

court.

George D. Hendrickson,
Solicitor of and of Counsel
with Complainant.

10
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State of New dJersey,
County of Monmouth,

Josephine Warker, being duly sworn, according
to law, on her oath deposes and says:

That she has no property except a few dollars in
the bank and her household goods and furnishings;
that the annexed bill of complaint has been read to
her and that so far as she knows or is able to re-
member, the allegations therein set forth are true.

That the defendants, Frank N. Whrker and
Emma Warker, his wife, reside at York, Pennsyl-
vania.

Josephine Warker.

Sworn and subscribed to before me
this 9th day of August, 1927.

James A. Hendrickson,
Master in Chancery
of New Jersey.
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Bill of Complaint.

State of New dersey,
County of Hudson,

Lincoln Scott Kemper, of full age, being duly
sworn according to law, on bis oath deposes and
says:

That he knows Josephine Warker and Frank N.
Warker and Emma Warker; that he has personal
knowledge of the estate of Edward H. Warker, the
brother of Josephine Warker.

Deponent further says that Edward H. Warker
died intestate on October 2nd, 1925, leaving him
surviving as his sole heir at law, his sister, Jose-
phine Warker.

Deponent further says that he has read the bill
of complaint hereto annexed; that said Edward H.
Warker died possessed of the personal property de-
scribed in the bill of complaint hereto annexed and
of the real estate described in the said bill of com-
plaint hereto annexed.

Deponent further says that to his knowledge
Frank N. Warker has been endeavoring to obtain
possession all of the property, both real and per-
sonal, which came to Josephine Warker.

Deponent further says that he knows the values
of said properties and that the value of the per-
sonal property is about $18000.00 and the value of
the real estate is about $10000.00 to $12000.00.

Lincoln Scott Kemper.

Sworn and subscribed to before me)
this 10th day of August, 1927. )

David McCua,
Master in Chancery
of New Jersey.

10

30
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State of New dersey
County of Monmouth,

Nathan Ewin, being duly sworn according to
law, on his oath deposes and says:

That he is a practicing physician of the State of
New Jersey, residing at Matawan, New Jersey, and
has practiced his profession for over thirty years.

Deponent further says that he has personally
known for upwards of five years, Josephine Warker
and has been her physician at intervals for such
period of time.

Deponent further says that in 1925, Josephine
Warker suffered a cerebral hemorrhage, that it left
its effect on her mind, that since then her mental
faculties have been weakened to a marked decree
an” that she has suffered and is suffering an almost
continuous loss of memory.

Nathan Ewin.

Sworn and subscribed to before me
this 9th day of August, 1927.

James A. Hendrickson,
Master in Chancery
of New Jersey.
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Ex parte Order Appointing Receiver.
(Filed Aug. 10, 1927)

It appearing to the court from the bill of corn-
paint and affidavits annexed thereto, filed in the
above entitled cause this day, that the defendants,
Frank N. Warker and Emma Warker, are residents
of the State of Pennsylvania; that the complainant,
Josephine Warker is a resident of the State of New
Jersey; that the complainant became the owner of
certain valuable real estate in the Village of Cliff-
wood, Matawan Township, Monmouth County, New
Jersey, and personal property of large value, by in-
heritance from a deceased brother, who departed
this life on October 2nd, 1925; that the defendants
or one or both of them have obtained title to such
property without consideration being paid therefor
and that there is danger that said real estate will
be sold or transferred and said assets or the pro-
ceeds thereof diverted from the State of New Jersey
and away from the rights of the complainant in this
State and that immediate and irreparable injury
will result therefrom and that it is necessary for
the protection and preservation of the rights of
the complainant that the real estate in this State
be preserved and administered by a Receiver to be
appointed by this court, and that a Receiver of the
properties, real and personal, of the complainant,
described in the bill of complaint filed herein,
should be appointed herewith with powers herein
granted.

Now, therefore, upon motion of George D.
Hendrickson, Solicitor for and of counsel with the
complainant,

It is on this 10th day of August, 1927, ordered
that David Minimo of Red Bank he and he hereby

10
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Ex parte Order Appointing Receiver.

is appointed Receiver of the complainant, Josephine
Warker, and of the properties of the said complain-
ant, real, personal or mixed, of whatever kind and
description, including all lands, real estate and
buildings, particularly described in said bill of com-
plaint filed herein, together with all rents, issues
and profits accrued or to accrue therefrom, and all
assets and property of the complainant, Josephine
Warker, of any and whatever kind, character and
description whatsoever and wheresoever situate.

Further ordered that said Receiver before enter-
ing upon his duties give bond to the Chancellor of
this State in the sum of $1000. (to be increased if
assets come into his hands) conditioned that he
will well and truly perform the duties of his ap-
pointaient and duly account for all moneys and
properties which may come into his hands and abide
by and perform all orders of this court, which may
be made herein, with sufficient surety or securities,
which said bond shall be approved as to form and
sufficiency by one of the Special Masters of this
court and to be filed in the above entitled cause.

Further ordered that the said defendants, Frank
IN. Warker and Emma Warker and any other per-
son acting under his, her or their direction, and all
other persons, firms or corporations, upon presen-
tation of a certified copy of this order, and which
may be certified by the solicitor of the complainant,
shall deliver to said Receiver, any and all proper-
ties of the complainant, real and personal, in his,
her or their possession or in his, her or their con-
trol,” and that all persons by and they hereby are
enjoined from in any wise disturbing the posses-
s*on of tlle sai(* Receiver and from commencing or
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prosecuting any actions or suits which may affect
the properties of the complainant.

Furt her ordered that until further order of this
court, the said Receiver be and he hereby is author-
ized forthwith to take over complete and exclusive
control, possession and custody of the assets and
properties, mentioned and described in the bill of
complaint filed herein, and all persons, firms and
corporations, including defendants, shall forthwith
deliver to said Receiver, all properties in their pos-
session and particularly described as follows,
wheresoever located, to wit:

Att , those certain lots, tracts or parcels of land
and premises, hereinafter particularly described,
situate, lying and being in the Village of Clifford,
in the County of Monmouth and State of New Jer-
sey, in the Township of Matawan.

Commencing at a point on the westerly side of
Ninth Street at a point distant two hundred feet
northerly from the northwesterly corner of Ninth
Street and Third Avenue running thence northerly
along the westerly side of Ninth Street, two hun-
dred and fifty feet; thence westerly and at right an-
gles to Ninth Street, two hundrd feet to Tenth
Street; thence southerly along Tenth Street two
hundred and fifty feet to a point two hundred feet
northerly from the northeasterly corner of Third
Avenue and Tenth Street and parallel with Third
Avenue two hundred feet to the westerly side of
Ninth Street, at the point or place of Beginning.

Furt her ordered in the event that the said
Frank N. Warker and Emma Warker cannot be
served with a copy of this order within the State of
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New Jersey, that a true copy of the same, certified
by complainant’s solicitor, be served within one day
of the date hereof upon such defendants as cannot
be served within the State of New Jersey, by mail-
ing to such defendants, at York, Pennsylvania, and
with such copy also a true copy of the bill of com-
plaint and affidavits thereto annexed similarly cer-
tilled, with postage prepaid and registered and re-
turn receipt demanded.

Further ordered that the defendants, Frank N.
Warker and Emma Warker show cause before the
Chancellor, at the Chancery Chambers, in the City
of Jersey City, on the 15th day August, 1927, at
the hour of 10 o’clock in the forenoon (Daylight
Savings Time) why the Receiver above appointed
and the said Receivership should not be continued
or made permanent, and this order shall, in the
meantime, continue in full force and virtue until
the return day and for such longer time to which it
may be extended.

Further ordered that said Receiver be and he
is authorized and empowered to institute, prosecute
and defendant, compromise, adjust, intervene in or
become party to such suits, actions or proceedings
at law or in equity, in State or Federal Courts as
may in his judgment be necessary or proper for the
protection, maintenance, preservation, recovery or
collection of the property and assets of the com-
plainant or the carrying out of the terms of this
decree.

E. R. Walker,
C.

Respectfully advised.

John Bentley,
V. C.
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State of New*dersey,

County of Hudson,

Frank N. Warker, being duly sworn according
to law on his oath deposes and says:

I am one of the defendants in the above named
suit. I am a cousin of the complainant; when the
complainant’s brother died in October, 1925; he
died at my home in York, Pennsylvania, where he
had lived for about four years since his retirement
from business; his heir-at-law was Josephine War-
ker, the complainant in this suit; she did not want
to undertake the administration of her brother’s
estate (he having died intestate) and her principal
reason for not doing so was the distance that she
would have to go from time to time from York,
Pennsylvania to New York City, N. Y. I was ap-
pointed administrator and I employed Charles M.
Beattie, of New York City as my attorney, who at-
tended to such legal matters as were necessary to
attend to in New York. Upon the death of my
cousin his sister, the present complainant, came to
live with my wife at York, Pennsylvania, where
she lived during the winter of 1925 and where she
also lived during the winter of 1926, and we came to
an arrangement whereby she was to live with us
during the winter, and we were to go from time to
time to visit her home at Cliffwood, during the
summer.

My cousin Edward H. Warker had stated to me,
as he had stated to the complainant that he wanted
her to have the house and his property during her
lifetime and upon her death he wanted the property
to go to me. During the early fall of 1926, the com-
plainant told me that she wanted to convey to my-
self and to my wife the house and lot at Cliffwood,
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because she wanted to carry out her brother’s in-
tentions and it was this statement by her, and her
wish that this property be conveyed to me, that
brought about our trip to Keyport where we em-
ployed a lawyer to prepare the deed and where she
signed the deed, which was subsequently recorded.

I had no idea whatever that she wanted the prop-
erty conveyed back to her and wanted the title of
the property"in her name until I received a copy of
the bill of complaint and the order to show cause
in this case, and upon receipt of it and after read-
ing it I asked her what she meant by beginning this
proceeding and she told me that she wanted her
house and lot back, whereupon my wife and I went
to a lawyer in Keyport, New Jersey, who prepared
the deed and recorded the deed conveying the prop-
erty back to her, the deed being dated August 22nd,
1927, and complainant has had possession of the
deed since then.

I have not profited in any way from the property
that belongs to my cousin. I always regarded the
property at Cliffwood as her property, and the
stocks and bonds as her stocks and bonds; I turned
over to her all of the cash which her brother had at
the time of his death and deposited to her credit
in a savings bank, which amounted to a little less
than two thousand dollars ($2,000) and I have ex-
pended on the upkeep of the property at Cliffwood,
which was badly in need of repair, such dividends
as were received from the stocks which she inherited
from her brother.

My attention has been called to the fourth para-
graph of the affidavit of Lincoln Scott Kemper, at-
tached to the bill of complaint which states “depo-
nent further says that he has knowledge that Frank-
N. Warker has been endeavoring to obtain posses-
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sion of all of the property, both real and personal,
which came to Josephine Warker” ; I have had no
intention whatever, nor have I any intention at this
time of taking her property or property of anyone.
I have means of my own ample to support me, hav-
ing accumulated them as a result of my business
which I sold ten years ago, having since that time
been retired. Kemper was an employee in the office
of Mr. Beattie, thé attorney who represented me as
I said above in the administration of the estate in
New York.

It is untrue, as stated in the sixth paragraph of
the bill of complaint that the complainant was en-
tirely dependent on the real estate for her livelihood.
She lived at my home at no cost or expense what-
ever. It is not true that she received but one thou-
sand dollars ($1000) from the estate, she having re-
ceived almost two thousand dollars ($2000). The
real estate at Cliffwood was conveyed to myself by
the complainant on her own volition, and without
any suggestion on my part. She stated that she
wanted to be sure that the property would reach
me in the event of her death. I deny that there
was any fraud, undue influence, improvidence, or
mis-representation in the making of the deed afore-
said, Everything that was done was done openly
with the knowledge of the complainant and for one
purpose alone, that is, for the purpose of enabling
me to take title to the property only after her death.

After the commencement of this suit and before
the return day of the order to show cause, I went
to the solicitor of the complainant and told him that
by reason of the shortness of the time, and by reason
of having guests at the house at Cliffwood, we could
not get ready for the 15th of August, and he ar-
ranged for a continuance of it until the 19th of
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September. Subsequently on Monday, the 15th of
August I went with the complainant to the solicitor
of the complainant and I heard her request bim to
drop this suit and he made no answer whatever,
other than to indicate that it was in the hands of
the court and would have to stay there.

It is entirely unnecessary for the complainant to
begin this suit, had she have requested conveyance
to the property back to her it would have been done
immediately for in spite of the fact that my wife
and I held legal title to the property, we regarded
her as the actual owner thereof and the same is true
as to the stocks that I hold, the title of the prop-
erty having been conveyed to me and the stock cer-
tificates having been made out in my name both at
the direction of and at the request of the com-
plainant.

Frank N. Warker.

Sworn and subscribed to before me 1
this 16th day of September, 1927. j

Charles W. Symanski,
Attorney at Law
of New Jersey.
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State op New Jersey, 7
County of Hudson,

*

Emma W arker, being duly sworn according to
law on her oath deposes and says:

I am one of the defendants in the above named
suit and I am the wife of Frank N. Warker. I have
read the bill of complaint. For the past three win-
ters the complainant has lived with my husband and
myself, at our home in York, Pennsylvania, where
she has lived without cost or expense to her; prior
to that time she has visited at our home. Her
brother died there in 1925, and he had lived with
us for four years prior to his death. I have heard
the late Edward H. Warker, during his lifetime
state that he wanted the complainant to have his
property, during her life and upon her death, he
wanted it to go to my husband, who was, aside from
the complainant, his only living relative. 1 was
not at Cliffwood on October 6th, 1926, the time the
deed was made conveying the property there to my
husband and myself, and I knew nothing whatever
of that deed until later on in the month when the
complainant came to York, Pennsylvania, and when
my husband said to me, in her presence, that the
property had been conveyed to us and the complain-
ant stated that it was a fact that title had been
vested in us. I practiced no fraud or mis-represen-
tation or undue influence on the complainant to ob-
tain said conveyance and as I stated, I did not know
it was made until after it had been made.

During the early part of June, 1927, my husband
had gone to Cliffwood and had written back home at
York, Pennsylvania, that the ceilings in the house
at Cliffwood had fallen down and would have to be
replaced and stated a number of other repairs that
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would have to be made; I told the complainant
about it and she said that if she knew the house
would have required so much money to be spent on
it, she would have sold it, and I told her that she
could not sell it because she had already sold it to
my husband and myself. Nothing further was said
and I knew nothing more about the matter until the
bill of complaint was served on us. Upon receipt of
the bill of complaint I joined in the execution of a
deed conveying the property back to her.

I was with her in August, 1927, when we went to
the complainant’s solicitor and she requested him to
drop the suit and said that she did not want to go
on with it or do anything further.

Emma Warker.

Sworn and subscribed to before me
this 16th day of September, 1927.

Charles W. Symanski,
Attorney at Law
of New Jersey.

State op New dJersey, 1
County op Hudson, Gs’*

Josephine Warker, being duly sworn according
to law on her oath deposes and says:

I am the complainant named in the foregoing bill
of complaint and I am making this affidavit to be
used on behalf of the defendants Frank N. Warker
and Emma Warker. I am making this affidavit not
A their request, but of my own volition and I have
volunteered to them to make this affidavit in order
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to correct the charges made against them in the
bill of complaint, which charges are in the particu-
lars hereinafter set out below unfounded and
unjust. .

My brother, the late Edward H. Warker, who died
on the 2nd of October, 1925, owned the lot of land
which is described in the fourth paragraph of the
bill of complaint, and which is situated at CIiff-
wood, Monmouth County, New Jersey, and on which
is built a brick and frame dwelling house. This
belonged to him during his lifetime and was used
by him as a summer residence; I have lived there
for the past seventeen years with the exception of
the time during the winter that I spent in York,
Pennsylvania. My brother also had personal prop-
erty consisting of cash and shares of stock in vari-
ous companies. At the time of his death I became
possessed of the house and lot aforesaid and of the
cash and shares of stock as his heir-at-law, he hav-
ing died intestate.

About four years prior to my brother’s death he
retired from his business and during that entire
period lived with Frank N. Warker, at the latter’s
home in York, Pennsylvania. Frank N. Warker is
a cousin of my deceased brother and myself, and he
is the only relative that we have in the world so
far as we know.

Prior to my brother’s death he had stated to me
on a number of occasions that he wanted me to have
the house and lot at Cliffwood and the income from
his personal property for as long as I lived and
upon my death he wanted both the house and lot
and the personal property to go to our cousin Frank
N. Warker. That was my deceased brother’s wish,
which he expressed to me, and which was well
known to my cousin and to our intimate associates.
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When my brother died he was a resident of New
York, but he died at my cousin’s home in York,
Pennsylvania, where, as I said above, he had lived
for four years. At the time of his death I was at
Cliffwood, New dJersey, and I went to York, Penn-
sylvania where I lived until June of 1926 when I
returned to Cliffwood and stayed there for the sum-
mer of 1926 returning to York, Pennsylvania for
the winter. It became necessary to have an admini-
strator appointed for my brother’s estate. I am sev-
enty-five years of age and while I am in good health
and was in good health at that time I did not feel
like undertaking the administration of the estate
because I understood it would be necessary for me
to go to New York City from time to time and I
did not feel like taking the journey of two hundred
(200) miles from York, Pennsylvania, to New York
City, consequently I requested my cousin to become
administrator of the estate and he, at my request
undertook the administration. I understood from
him that he had employed a lawyer named Charles
M. Beattie, to represent him in the Probate Proceed-
ings in New York City.

During the latter part of the summer of 1926, 1
became ill and felt that I had but little longer to
five. The reason for my state of mind was the
attitude of the doctor who was attending me. I
felt that in order to carry out my brother’s wishes
I should convey the house and lot at Cliffwood to
my counsin. With this in mind my cousin and I
went to Keyport to the office of Arthur S. Van Bus-
kirk, who, at my direction, prepared a deed con-
veying the property at Cliffwood to my cousin and
to his wife; the deed was dated the sixth of October,
1926, and recorded on the next day at the office of
“he Clerk of Monmouth County. During the winter
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of 1926 I stayed at York, Pennsylvania, and came
to Cliffwood, June 10th, 1927, with my cousin and
his wife.

During the early part of the summer of 1927,
upon returning to the house at Cliffwood, I observed
that it needed considerable repairs and I said to
Emma Warker the wife of my cousin that had I
realized the house required so much money to be
spent on it that I would have sold it, and she replied
to me that I could not sell it because I had already
sold it. This remark bothered me because I knew
I did not sell the property in the sense that I had
completely parted with the possession of it, and
without asking my cousins wife or my cousin for
any further information, and without saying any-
thing more to them I wrote to Mr. Charles M. Beat-
tie, the attorney in New York, who had attended to
the legal matters in connection with the administra-
tion of my brother’s estate, for information. Mr.
Beattie did not answer my letter. Mr. Gillig, an
attorney, who is associated with Mr. Beattie in the
practice of law in New York, and whom I had met
some time previously, came to Cliffwood and said
that he would be back and bring another lawyer
with him. Attached hereto is a copy of the letter
that I sent to Mr. Beattie and that apparently
brought Mr. G-illig to Cliffwood.

The next night a man came to my house in his
automobile and I went with him to Mr. Gillig, a dis-
tance of about ten blocks where Mr. Gillig was
standing along the road. He stopped and they both
questioned me. Their questions were all about
what property I had and where it was located, and
what it consisted of. The next night he came back
again and I went with him to about the same place,
where there was still another man. They handed
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me some papers and asked me to sign them. I
signed them, the only place where I could rest the
papers to sign them was on the straw hat of one of
these gentlemen. I did not read the papers and I
did not know what I had signed, only a copy of the
bill of complaint was served on my cousin and they
showed it to me and I read it over. The foregoing
is the story of how this suit was brought. After my
cousin received the papers, Frank N. Warker came
to me and asked me what it was about and I told
him I wanted my house back. He asked me why
I did not ask him to convey it back and he ar-
ranged, and within the next few days he and his
wife signed a deed dated the 22nd day of August,
1927, recorded in the Office of the Clerk of Mon-
mouth County, conveying back the property at
Cliffwood.

I went to the complainant’s solicitor on August
15th, 1927, to his home and asked him to withdraw
the suit as I did not want it to go on.

I have gone over the bill of complaint since it
was served on my cousins and the following state-
ments contained therein are not correct: (1) X
am not subject to frequent loss of memory; (2)
at the time the real estate was conveyed to the de-
fendants in October of 1926 they were not living
with me, they were guests at my home, having come
there for a visit; (6) I was not dependent alone on
the property at Cliffwood for my maintenance and
support; I had received from my cousin one thou-
sand nine hundred eighty-five ($1985) since the
death of my brother in cash, which money came
from his savings bank account. The home at York,
Pennsylvania, that I lived in was supported and
maintained by my cousins and I paid no board and

40 lived there without expense and theliving expense
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at Cliffwood was borne by my cousin and Ms wife,
and I bad little need for money, tbe cash that was
received by me having been ample and since the
death of my brother I have always had money de-
posited to my account in a savings bank, which I
can withdraw at any time; (7) I never signed cer-
tificates of stock as referred to in this; (8) irre-
spective of what may have been my recollection at
the time I have a very clear recollection now of the
manner in which the property was transferred at
Cliffwood; (9) the statement that my cousin told
me that I was obliged to go to York, Pennsylvania,
is not so; I have lived with my cousin during the
winter at York, Pennsylvania, since the death of
my brother, and I have gone there voluntarily and
I regard their home as my home during the winter
months; as I stated above I knew what I was doing
when I conveyed the property to my cousin and
my reason for so doing is set out above; (10) I
never demanded of my cousin a cancellation of the
deed or a return of the real estate until after the
bill of complaint in this suit was served on them
and they immediately reconveyed to me the real
estate; (11) there was no fraud or misrepresenta-
tion practiced on me by my cousins nor was there
any undue influence used.

The shares of stock that I inherited from my
brother never stood in my name. They were trans-
ferred directly from my brother’s estate to the de-
fendant Frank N. Warker, by my written order. I
know that the money that he has received for divi-
dends from that stock has been expended on the
property at Cliffwood, and I am perfectly satisfied
and contented to let the shares of stock remain in
his name.
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I am satisfied and it is my desire that this suit
he dropped.

I am competent to manage my own affairs and
as I said above I am satisfied with the way my
affairs are and I do not want any receiver or anyone
else to take charge of my affairs and manage them
other than the defendant Frank N. Warker.

10
Josephine Warker.
Sworn and subscribed to before me
this 16th day of September, 1927.
Charls W. Symanski,
Attorney at Law
of New Jersey.
20
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40
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Keyport, New Jersey.
July 20,1924.

Mr. Moitland Beattie, Esq.

Dear Sir:—

Enclosed please find reply to my inquirer made to
the “Franklin Savings Bank”.

Mr. F. N. Warker refused three times to show
me “Bank Book” as well as my brother’s deed of
1925.

He spent considerable money on house and tells
people the property is his.

To my knowledge I signed no paper except my
“Will” signed in the presence of Mr. Gillig.

Could my “Will” have acted as a “Deed”? I'm
told I have no more right to the property, cannot
sell it, I feel like doing.

Pardon my taking up your valuable time, also
awaiting your kind reply, I remain,

Yours truly,
Josephine Waekek.

c/o Mrs. L. Teisler
Box FI
Keyport
New Jersey.
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State of New dersey, )
County of Monmouth, |ss**

Carrie Bedden, being duly sworn according to
law on her oath deposes and says that I have known
Josephine Warker intimately for three years.

During the summer 1927 she told me that Emma
Warker and Frank Warker treated her very badly,
that she had to take care of herself and do her own
cooking, she was poorly dressed and looked badly.
I know when this action was started and since then
Frank and Emma Warker have been treating her
extremely nice taking her out in their automobile
and Josephine Warker only a few days ago told me
they were now treating her all right. I live at Cliff-
wood, N. J., with my husband in the summer time.

Carrie Hedden.

Sworn and subscribed to before me
this September 22nd, 1927.

James A. Hendrickson,
Master in Chancery of New Jersey.
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Cliffwood, N. J.
Sept. 19, ’27.

Dear Willie :

Your ever welcome letter of the 11th inst.,
reached me this A. M.

I was so glad, gladder, gladdest to hear once more
from you, after this long silence! I went hack last
Oct. 1926 stayed until last June, 1927, am here
since, if possible will remain here until Christmas.
I imagined all sorts of things to have happened to
you. As regards the trouble I had about my pos-
sessions I never asked for another lawyer, did not
ask for one. From my N. Y. lawyer the Mr. Hend-
rickson new I have the property, also some money
and stocks. I asked him that I wanted the com-
plains dropped, twice, he gave no answer on that.
He is a slick, smoth tongued vilian, he went around
here, calling on all the people that knew me, made
me out feeble minded, asked the Court to have a
Receiver appointed and control all my possessions.

The District Attorney of “York” took my case in
hand, wrote to this Mr. Hendrickson. Of course
being in the state of Penn, he could not go to N. J.
to fight for me. He gave us the address of a Cor-
poration Counsellor of Jersey City.

We called on him, heard some news. The bill of
“complaint” was full of wrong statements; I wrote
them down gave them to the “Jersey” lawyer, one of
a company of three. I can tell you better and ex-
plain when I see you, which I hope will be soon'!
This Mr. H. thought I was void of friends with
brains. Mrs. Gulden taught him different. She also
advised me to write to you. I knew you had
troubles of your own, knew also of having a true
friend and adviser. Mr. H. took you in as he took
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Mrs. Gulden in. Try hard to come down soon, tell
me about yourself and your mother; hope she is
well. Do you still live in the same place in Plain-
field?

Come down and see how Cliffwood Beach has im-
proved Have you had a vacation? if not, come and
spend it here. Mrs. Davis, Edith, Douglass, Jessie,
and sister called on me last July. Do take care of
yourself, for so much depends upon you. Give my
love to your mother, as well to the rest of your
relations. Best wishes and regards to you.

J. Wabkeb.
P-S. Monday P. M.

My case was to come up in Chancery Chambers
this morning, Monday, September 19th, The case
took its usual turn, before it was reached, it was
4.30 Oclock. Therefore it was adjourned until next
Monday, Sept. 26.

J.W.
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The Plainfield Trust Company
Plainfieled, New Jeersey.

Charles W. McCutchen

Chairman of the Board
Harry H. Pond, President.
Augustus Y. Heely, Vice-Pres.
DeWitt Hubbell, Yice-Pres. 10
Arthur E. Crone, Yice-Pres.
E. Irving Walsh, Secretary.
H. Douglas Davis, Treasurer & Trust Officer.
Russell C. Doeringer, Asst. Sec’y-Treas.
Marjorie E. Schoeffel, Asst. Sec’y-Treas.
David M. Runyon, Asst. Sec’y-Treas.
Frederick H. Stryker, Asst. Treasurer.
Harry H. Coward, Asst. Treas.
Frederick I. Wilson, Asst. Trust Officer.

September 23,1927.

Mr. George D. Hendrickson,
75 Montgomery St,,
Jersey City, N. J.

My dear Mr. Hendrickson:

I am very glad to know that you have taken
charge of the case of Miss Josephine Warker. I qq
hope that you will be successful in having her prop-
erty restored to her.

My mother has known Miss Warker for the past
fifty years and my recollection of her goes back as
far as I can remember. Her father and mother and
her brother were also known to the members of my
family.

Miss Warker was always very reticent concern-
ing her private affairs and we never had any knowl-
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edge of her personal finances. Her father at one
time was a wealthy man, but lost his fortune trying
out inventions of his own. We never knew of the
Mr. Warker who lives in York, Pa., and never heard
of him until very recently. I have seen him only
once and that was nearly one year ago when we

uPon * ss Warker at Cliffwood and at that
time he s ed in the room all the time that we were
there.

Last July I saw Miss Warker once alone and at
that time she said that her cousin was not treating
her well and that he told her that the property at
Cliffwood was no longer her own. She could not
remember having signed a deed and seemed to have
a hazy recollection of all that she had done, so that
it was impossible to find out anything definite or
even to decide whether she had been defrauded.
Prom all that was transpired since, it would seem
her relatives are trying to get her estate away from
her and I hope that you will be able to prevent
that.

If there is any way in which I can fee of assist-
ance, I should be glad to help, although I feel there
is very little information I can give you.

Yours very truly,

HDD/F (Signed) H. D. Davis.
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C. W. Albert Rochow
Attorney-at-Law
Ex-District Attorney
Rooms 21-22 Central National Bank Bldg.
York, Pa.

August 31, 1927.

George D. Hendrickson, Esq.,
Attorney-at-Law,
75 Montgomery St.,
Jersey City, N. J.

Dear Sir:

On August 10, 1927 a bill was filed by you as
solicitor for Josephine Warker who resides in the
Village of Cliffwood, New Jersey.

The bill is directed against Frank N. Warker
and Emma, his wife, who are friends and clients of
mine, and who live in the City of York.

Through some friends of mine who are interested
they have come to see me, and I see that the matter
was graciously continued by you until September
19.

I think as I read the papers that the Chancellor,
will hear this matter in the Court House in Tren-
ton, New Jersey. Am I correct about this, and will
you kindly correct me if I am wrong.

Since being notified of this and having had hand-
ed to me the complaint and orders etc., Joseph-
ine Warker, the complainant states that she does
not desire to have this matter taken up by the Chan-
cellor, and desires that the entire proceedings be
dropped.

She states as I am reliably informed that the deed
about which she made original complaint has been
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executed and delivered to her and that the stocks
should remain as they are now because Frank N.
Warker one of the defendants is acting for her and
will deliver over to her the income from the various
securities during her lifetime.

Of course I deem i1t that Josephine Warker de-
sires that the proceedings be dropped, and that no
further hearing be had upon the matter, and that
she would probably be compelled to file a petition
stating those facts.

Am I right in my conclusions?

Would you kindly write me immediately as to
this matter referring particaularly of course to tfie
fact that Josephine Warker does not desire to have
anything further done in the matter.

Of course if there are any charges or legal fees
should have to be responsible for them.

I would appreciate a letter immediately from you
as the time is getting short and possibly other pro-
ceedings may have to be started.

Thanking you in advance for your courtesy I am,

Truly yours,

CWAR/M (Signed) 0. W. Albert Rochow.
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State of New Jersey,)
County of Monmouth,$ **

Otto A. Gillig, being duly sworn, says: I am a
practicing attorney of the State of New York, en-
gaged in such practice since 1905. 1 reside at Red
Bank, New dJersey, and share law offices with
Charles Maitland Beattie at 220 Broadway, Mam
hattan, New York City. Mr. Beattie also lives at
Red Bank, New Jersey.

I have read the answering affidavits of Frank N.
Warker and Josephine Warker.

To my personal knowledge Mr. Beattie had been
a close, personal friend of Edward H. Warker for
over thirty years, as well as having advised him in
a professional capacity, and I know that this was
also known to Josephine Warker.

Upon Mr. Warker’s death Frank N. Warker
called on Mr. Beattie at his residence in Red Bank.
I was present. Mr. Warker told us of Edward H.
Warker’s death, and said he knew Edward H.
Warker would want Mr. Beattie to attend to his
affairs; that was before the funeral. Mr. Beattie

said that he would be glad to take care of any mat-

ters connected with Mr. Warker’s estate, but that I
would do the actual work for him, and he told Mr.
Warker to bring Miss Warker to our office after the
funeral.

The day after the funeral Miss Warker and Frank
N. Warker came to our office. I asked them both
whether Mr. Warker had left a will; Mr. Warker
said he did not think so; I told them that that would
be nothing less than astonishing, for Mr. Warker
had been an executive in the New York County
Sheriff’s office for over thirty years, and was a very
methodical man; Mr. Warker said he was certain
no will had been left, but when he returned to his
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home at York, Pennsylvania, he would make an-
other search and advise me. We then discussed
what to do in the event no will could be found. I
told Miss Warker that she was entitled to apply for
letters of administration; Mr. Warker said it would
be better for him to be appointed administrator, for
she was an elderly, feeble woman; I told them that
whatever would have to be done by the adminis-
tratrix or administrator would be purely formal,
and could be attended to by her as well as by Frank
N. Warker; in fact, better, for she lived at CIiff-
wood, New Jersey, near my home, while Frank N.
Warker lived at York, Pennsylvania. However, he
virtually insisted that he be appointed adminis-
trator, and Miss Warker said that she would ac-
quiesce. Accordingly, I prepared papers by which
Miss Warker renounced and Mr. Warker was ap-
pointed administrator.

With respect to pars. 1, page 2, of Frank N.
Warker’s affidavit; shortly after Mr. Warker’s ap-
pointment as administrator Mr. Warker and his
wife brought Miss Warker to my office and said she
wanted to make a will leaving everything to them.
I asked Miss Warker whether Edward H. Warker
had ever indicated to her what he wanted done with
the Cliffwood property in the event that he died
before her, and she said he had never mentioned
that because he expected to outlive her. 1 then
asked her whether she wanted to leave everything
to Mr. and Mrs. Warker, and she said that as she
did not have any living friends, and knew of no
other relatives in this country than Mr. and Mrs.
Warker, she wanted to leave her estate to them.
Accordingly, I prepared a will by the terms of
which Miss Warker’s estate was left to Mr. and
Mrs. Warker.
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Shortly after the execution of the will Frank N.
Warker called on me at my office and said that Miss
Warker wanted to deed the Cliffwood property to
him. I told him that I would not do that, but would
advise her against doing so, as it was against her
interest to part with the property during her life-
time, particularly as by her will she had left every-
thing to him and his wife. He said she was willing
to transfer the property to him then, and that if I
would not prepare a deed he would have some other
attorney do so. I told him it appeared to me he was
taking advantage of her and that he was nothing
but a thief at heart.

Shortly after that I received a letter from Miss
Warker, dated November 9, 1925, written from
Frank N. Warker’s home at York, Pennsylvania,
where he had taken her from Cliffwood; a copy of
which letter is hereto annexed. 1 immediately
brought the letter to Mr. Beattie’s attention, and
on November 13,1925, he wrote her a letter, a copy
of which is hereto annexed. I sent this to Miss
Warker by registered mail, enclosing a self-ad-
dressed stamped envelope for reply, and on Novem-
ber 15, 1925, Mr. Beattie received a return receipt
from the P. O. Department #1581 signed by Miss
Warker giving the date of delivery as November
14, 1925.

This return envelope was mailed to Mr. Beattie
by Miss Warker with a letter from her in which she
said, among other things:

“I think I understand and appreciate your
valuable advice, and the interest you take in
my affairs, and your intention to protect Mr.
and Mrs. Warker sets my mind at rest. I told
Mr. Warker that I shall not execute any papers
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unless they are passed upon by you. * * * Is
preparing a will and deeding property one and

the same thing?”

During a period of about a year following Mr.
Warker’s appointment as administrator I saw him
frequently in my office, and several times I asked
him whether Miss Warker had deeded the property
to him, but he told me she had not, because Mr.
Beattie had written to her advising her against that.

The first intimation I had that Miss Warker had
deeded the property to Mr. Warker was when Mr.
Beattie turned over to me a letter received by him
from Miss Warker, dated July 24, 1927, in which
she enclosed a reply she had received from the
Franklin Society, a copy of both of which is hereto
annexed.

At Mr. Beattie’s request I went to Cliffwood and
saw Miss Warker. She told me Mr. Warker was
living there with her, while his wife was living at
their home in York, Pennsylvania ;Ahe said that at
the moment he was down at the beach front, and
she hoped to be able to tell me of her trouble before
he returned, as he had been treating her very badly,
and she did not have any mail come direct to her
home, but in care of Mrs. Geisler, a neighbor. I
asked her what caused her to write to Mr. Beattie
and she said that Mr. Warker claimed to own the
property; that he was trying to sell the property
and when he did she would have to return to York,
Pennsylvania, with him. She said that she did not
want to return to York, as when she was there she
was very unhappy. I asked her whether she had
signed any papers without my knowledge, and she
said Mr. Warker had taken her to Keyport to sign
some papers, which he told her were necessary to
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close up her brother’s estate; she said she had writ-
ten to the County Clerk at Freehold, asking whether
she still owned the property, and that he had an-
swered her saying that she had deeded the property
to Mr. Warker. I asked her what she wanted to do,
and she said she wanted to get her property back,
and I told her it would be necessary for a New Jer-
sey attorney to attend to that for her, and she asked
me if I would recommend one to her; I told her I
would speak to George D. Hendrickson, a New Jer-
sey attorney also living in Red Bank, and if he
would take her case I would bring him over to see
her. I also asked Miss Warker what became of the
cash and securities her brother had left, and she
said that Frank N. Warker had only given her a
little over $1,000.00 and said that was all that was
coming to her, and that when on several occasions
she again asked him about the remaining cash and
securities he pounded on the table and terrorized
her into silence.

I spoke to Mr. Hendrickson about the matter the
following day and the day after that he and I went
to Cliffwood and spoke to Miss Warker; she told
me, when I called on her at Mr. Beattie’s request,
that if I brought anyone to see her to do so about
7:30 P.M., as Mr. Warker always went to the beach-
front after supper and she would be able to speak
to us without having him know it. When Mr.
Hendrickson and I got there that evening Miss
Warker said she preferred to get away from the
house, lest Mr. Warker return unexpectedly, and
accordingly, we three got into Mr. Hendrickson’s
automobile and drove down the road to confer with
her.

Sworn to before me this 23rd)
day of September, 1927. dJ
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Reply to Answering Affidavits.
November IS, 1925.

Miss Josephine Warker,
766 West Market St.,
York, Pennsylvania.

Dear Miss Warker:

Mr. Grillig has shown me your letter of November
9th, asking him to prepare a deed to the Cliffwood
property from yourself to Mr. Frank N. Warker for
the nominal consideration of $1.

Now, you know I was a very close friend of your
brother Ed for many years, and as such I want to
give yon the best advice I can, and in fact, do every-
thing I can for you. I understand that all you have
in the world is what he left you, the Cliffwood prop-
erty, the stocks, the money in bank, and the life in-
surance money, as the things in storage would not
bring anything much if sold. Consequently I would
advise yon to keep everything you have in your own
name, as that is the only way you could be pro-
tected in case of need. Mr. Gillig tells me that he
prepared a will for you, by which yon have left
everything you have to Mr. and Mrs. Warker, and
in {view of the fact there is no reason why you
should turn the property over to him so long as yon
live. I don’t know what understanding you have
with Mr. Warker for deeding the property to him,
but the fact is that once property is deeded to any-
one, that person can dispose of it, even tho he may
not have agreed to. Furthermore, the possible death
of Mr. Warker before you would prevent him from
fulfilling any promises he might make to you. It
would be different if you had a lot of money to sup-
port yourself, but the Cliffwood property represents
a large part of all you have, and you will need all
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your brother left you in order to live comfortably.
If you feel obligated to Mr. Warker because you are
temporarily living with him, and because you are
related to him, you have done all that is necessary
to show your feelings by willing everything to him.
So I advise you to leave matters stand as they are,
and not execute a deed to anyone until you are
ready to sell the property for actual cash. You
should tell Mr. Warker that you must not execute
any papers unless they are passed upon by me. I
am very desirous of protecting Mr. Warker and his
wife, and expect to do so, but I do not feel that I
would be doing what your brother would have ex-
pected me to do if I do anything or countenance
your doing anything that may leave you stranded.

Please acknowledge receipt of this letter so I will
know you understand what my advice is, and that
you are going to follow it.

Yours very truly,

Chas. Maitland Beattie.
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Opinion.
(Filed March. 5, 1928)

Bentley, V. C.:

On bill to set aside conveyance.

The complainant is a very aged, feeble, and in-
firm woman who makes the unusual application
that a receiver be appointed to take over and man-
age her own property. The bill sets forth that for
sometime past, and especially since a rather recent
illness, her memory has been affected so as to make
it difficult for her to recall events that have trans-
pired even in the very recent past; that she has rea-
son to believe that she has executed voluntary con-
veyances and assignments to the defendants of all
her property, real and personal, without independ-
ent advice. It is not denied that this is so. The de-
fendants are residents of the State of Pennsylvania
where some of the land conveyed is located, and
jurisdiction of them was obtained by service while
they were temporarily within this state.

Upon the return of the order to show cause, com-
plainant’s solicitor represented to the court that
after this bill was filed and the order to show cause
had been served, the defendants reinstated them-
selves in the good graces of the complainant and
that the latter had notified her solicitor that she no
longer wished to be represented by him, and desired
that the bill should be dismissed upon her motion
and the consent of both the defendants. Upon pre-
senting this aspect of the situation the solicitor
prayed the judgment of the court as to his proper
conduct in his delicate and embarrassing position.

The defendants have filed a brief attacking the
supporting affidavits of the bill, which are not
drawn with the particularity that is ordinarily to
be expected; but this is a most unusual case, and
one that is absolutely novel so far as I have any
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knowledge. This complainant is not and does not
pretend to be non compos mentis, and yet is labor-
ing under a disability that renders it impossible for
her to intrust her counsel as clients who are sui-
Jju/ris, and to meet whose cases rules of pleading and
practice are formulated, ordinarily can and do. It
is true that the affiant Kemper should have stated
facts rather than the allegation “that he has knowl-
edge that Frank N. Warker has been endeavoring
to obtain possession of all of the property both real
and personal which came to Josephine Warker.”
But even eliminating such portions of the affidavits
other than the complainant’s, there is sufficient
shown to spell out a proper statement of the facts
as they appear above. The complainant’s physician
says that since a stroke of apoplexy, prior to the
stripping herself of all her property, her memory
has been almost destroyed. His affidavit is attacked
upon the ground that he has not been in constant
attendance upon her, but I am completely at a loss
to understand how that weakens his testimony in
any appreciable degree.

It is elementary that when ordinary litigants all
agree to a termination of a suit pending between or
among them, and the public interest is not affected,
there is nothing for the court to do but permit them
to withdraw and go about their respective affairs.
But what is to be said where one of them is under
a disability, not amounting to insanity or infancy
and yet sufficient to put him at such a disadvantage
in dealing with his own affairs as to make him ut-
terly incapable of protecting himself and his prop-
erty against the inroads and ravages of the others?
It seems to me that this rhetorical sentence almost
answers itself. If the disability were complete, as
in the case of one who was insane, it is almost banal
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to say that for the purposes of the suit through
which the Court of Chancery has obtained jurisdic-
tion, such a party becomes a ward of the court act-
ing as the agency of the state in its capacity of
parens patriae. In the case entitled “In re Rhodes”,
136 Atl. 408, a somewhat similar problem was pre-
sented where a petitioner in a lunacy inquisition di-
rected her counsel, after the proceeding had been in-
stituted, to dismiss it. The Chancellor held that
it could not be done, partly for the reason that I
have already indicated. It is true there was a dis-
tinction in that case because of the clear interest
of the public in safeguarding its insane citizens and
providing for the care of their property. However,
to a less extent, it seems to me that the public are
not without interest in instances such as is pre-
sented in the case at bar. The matter being dealt
with i1s discussed and the discussion sustains this
decision, in 3 Pomeroy’s Jurisprudence, Section
1314 (4th ed.). The consent of the court will not
be given to the dismissal of the bill, and the solicitor
who filed it should continue to prosecute the suit.

The propriety of the appointment of a receiver is
also attacked on behalf of the defendants. No one
should have the slightest difficulty in coming to an
agreement with the law they cite. It is, of course,
elementary, as said in Leddel v. Starr, 19 N. J. Eq.,
159, that a receiver is rarely appointed before an-
swer field, and no answer has been filed in this case.
But the opinion just cited goes on to say, “There
are a few exceptional cases where a receiver has
been appointed upon petition, but these are in the
cases of infants, whose position as wards of court
gives them the right to apply by petition, or in cases
similarly situated” (Italics mine). It seems to me
that in view of what has already been said no fur-
ther comment is necessary.
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Of course, this cause cannot rest here. There is a
justifiable issue between the complainant’s rpre-
sentative on the one hand and the defendants on the
other, any one of a number of defenses may be
pleaded and, perhaps, proved. Subpoena should be
taken out immediately, if that has not already been
done, and the cause should be brought to final hear-
ing. In the meantime, the receiver appointed on
the filing of the bill will be continued until the de-
termination of the cause, and the appointment of
a permanent receiver if one is appointed, will be
considered at that time when, perhaps, it may be
considered advisable if the bill is retained to con-
sider the substitution of some gentleman in whom
the complainant had expressed, in writing, her un-
bounded confidence and trust before this litigation
was commenced.

$1% Jersey State Library
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Order Continuing Receiver.
(Filed April 5, 1928)

This matter being opened to the court by George
D. Hendrickson, solicitor for and of counsel with
the above named complainant, and in the presence
ol William E. Decker, of Insley, Vreeland & Decker,
solicitors of defendants, and an order having been
made in this cause on the tenth dav of August, 1927,
wherein, among other things, Frank N. Warker and
Emma Warker were directed to show cause before
the Chancellor at the Chancery Chambers, Jersey
City, New dJersey, on August 15th, 1927, at 10
o’clock in the forenoon (Daylight Saving Time) or
as soon thereafter as this matter could be heard,
why David A. Nimmo, the receiver heretofore ap-
pointed in this cause and said receivership should
not be continued or made permanent; and proof of
service of a true copy of said order and a true copy
of the bill of complaint upon each defendant, as re-
quired by said order, having been duly filed.

And it appearing from the receiver’s report and
affidavits filed herein, that "since the filing of the
bill of complaint herein and the appointment of a
receiver herein and service of true copies of the bill
of complaint and order appointing receiver upon
each of said defendants, and his demand upon them
for all real and personal property belonging to said
Josephine Warker, that they have reconveyed to the
complainant, Josephine Warker, the real estate
mentioned and described in complainant’s bill of
complaint.

And it further appearing by the report of David
A. Nimmo, the receiver, that the said defendants
have refused to deliver to him the personal prop-
erty, mentioned and described in the bill of com-
plaint or any part thereof demanded by him of each
of the defendants personally, although they admit
such to be the property of complainant,
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And it further appearing that the complainant is
a lady seventy-five years of age and has suffered a
stroke of paralysis with the result that her memory
and business understanding is impaired and that
the defendants herein, by reconveying to her said
real estate, have caused her to believe that she is
now fully protected and that thereupon she re-
quested her solicitor, George D. Hendrickson, to dis-
continue this proceeding, all of which he has re-
ported fully to this court, and it appearing to this
court that the best interests of the complainant,
Josephine Warker, would not be subserved by the
withdrawing of this suit and that the solicitor of
the complainant should proceed with the action,

It is on this nineteenth day of September, 1927,
ordered that George D. Hendrickson, solicitor of
the complainant, shall continue to prosecute the
suit and shall not consent to a dismissal of the bill
of complaint.

It is further ordered that David A. Mmmo, be
and he is hereby continued as Receiver of the real
and personal property of the complainant, Jose-
phine Warker, of whatever kind and description
and wheresoever situated and is hereby authorized
and empowered to institute, prosecute and defend,
compromise, adjust, intervene in or become party to
such suits, actions or proceedings at law or in
equity, in State or Federal Court, in this or any
other state or territory of the United States of
America, as may in his judgment be necessary or
proper for the protection, maintenance, preserva-
tion, recovery or collection of the property and as-
sets of the complainant.

It is further ordered that Frank N. Warker and
Emma Warker forthwith deliver to said David A.
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Order Continuing Receiver.

Mmmo, the receiver herein, all the following de-
scribed personal property, to wit:

Shares
100

35

10

10

10

40

10

Common Stock, Chandler Motor Car Co.
represented by certificate #0-847, for 60
shares, #0-5516, for 20 shares, and #0-
18925 for 20 shares. At 36%.

Preferred Stock, Chicago Great Western
R. R. Co. Represented by certificate #A -
9141. At 24%.

Common Stock, Kennecott Copper Corpo-
ration. Represented by certificate #B -
52696. At 54%.

Common Stock, Caddo Central Oil & Re-
fining Corporation. Represented by cer-
tificate #03737. At%.

Common Stock, Sinclair Consolidated Oil
Corp. Represented by certificate #0-
105561. At 19.

Preferred StockfInternational Mercantile
Marine Co. Represented by certificate
#15671. At 31%.

Preferred Stock, Pressed Steel Car Co.
Represented by certificate #228385. At
80.

Common Stock, Pressed Steel Car Co.
Represented by certificate #0-047597. At
108.

Common Stock, F. W. Woolworth Co.
Represented by certificate #WO-1782. At
170.

Common Stock, Famous Players Lasky
Corp. Represented by certificate #c-
017631. At 108.



53
Order Continuing Receiver.

20  Preferred Stock, Famous Players Lasky
Corp. Represented by certificate #:p-
05919, for 10 shares, and certificate #P -
0664, for 10 shares. At 115%4.

20  Preferred Stock, National Lead Co. Rep-
resented by certificate #b-30433, for 10
shares, and certificate #B-30434, for 10
shares. At 116.

And all other personal property in his, her or their
possession and/or under his, her or their control
and also deliver to him, statement showing all in-
come and disbursements made therefrom.

It is further ordered that the time within which
the defendants, Frank N. Warker and Emma War-
ker shall file answer to the bill of complaint herein
be extended to April 24th, 1928, and that otherwise
the bill of complaint filed herein shall be taken as
confessed and decree forthwith entered by the solici-
tor of the complainant.

E.R. Walker,
C.

Respectfully advised,

John Bentley, 30
V. C.

40
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Opinion.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Josephine Warker, Respondent, v. Frank N. War-
ker, et al., Appellants. (No. 121.) Court of Errors
and Appeals of New Jersey. Octo. 15, 1928. Ap-
peal from Decree of Court of Chancery. Insley,
Yreeland & Decker, of Jersey City, for appel-
lants. George D. Hendrickson of Jersey City, for
respondent.

Per Curiam. The decree appealed from will he
affirmed, for the reasons stated in the opinion filed
in the court below by Vice Chancellor Bentley.
140A. 889.
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IN CHANCERY OF NEW JERSEY.

Josephine War ker,
Complainant,

VS.

Fran k N. Wark er, et al,
Defendants.

The answer of Frank N. Warker and Emma War-
ker, defendants in the above named suit, to the bill
of complaint filed therein, respectfully shows:

1. These defendants admit that at the time of the
transfers and conveyances of real and personal prop-
erty, as stated in paragraph one of the bill of com-
plaint, the complainant was a maiden lady, of the
age of over sixty-five years, but deny that she was
subject to the infirmities of advanced age, and deny
that she had frequent loss of memory, and was inex-
perienced in business affairs.

2. These defendants admit the allegations of
paragraph number two.

3. These defendants admit the allegations of
paragraph number three.

4. These defendants admit the allegations of
paragraph number four.

5. These defendants admit the allegations of
paragraph number five.

6. These defendants admit the allegations of
paragraph number six, except that they deny that
the complainant was solely dependent upon her
property for her maintenance and support, and say
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Answer.

that during the time specified in the bill of com-
plaint, the complainant was a resident of their
home, and they provided maintenance and support
for her.

7. These defendants admit that the defendant
Frank N. Warker, was the administrator of the
Estate of Edward H. Warker, deceased; they deny
that the complainant received but one thousand dol-
lars ($1000) from the Estate of her brother, and
say that she received about two thousand dollars
($2000) in cash, from the Estate of her brother,
and they deny that the said Frank N. Warker
(stated in the bill of complaint to be Edward H.
Warker, but intended to be Frank N. Warker) ob-
tained her signature to the certificates of stock in
the manner mentioned and described.

g Answering paragraph eight these defendants
deny the allegations thereof, except they admit that
a deed dated October 6th, 1926, and recorded Octo-
ber 7th, 1926 conveying to the defendants the lands
and premises at Cliffwood, Monmouth County, New
Jersey was made, and the circumstances of the mak-
ing of said deed, and the reason therefor are herein
set out below.

9. These defendants deny that the property real
and personal is of the value alleged in the bill of
complaint, and state that it is of a lesser value.
They deny the remaining allegations of paragraph
nine.

10. These defendants deny the allegations of
paragraph number ten of the bill of complaint, and
specifically deny that any demand was ever made
of the complainant for a re-conveyance of the prop-
erty, or a cancellation of the assignments.
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11. These defendants deny the allegations of
paragraph number eleven of the bill of complaint.

12. Further answering the allegations of the bill
of complaint these defendants say:

The defendant Frank N. Warker, is a cousin of
the complainant, and a cousin of Edward H. War-
ker, brother of the complainant, who is now dead,
and so far as this defendant Frank N. Warker
knows, he is the only living relative of the com-
plainant, and was the only living relative of the
late brother of the complainant, other than the com-
plainant herself. The complainant’s brother was
employed for many years in the office of the Sheriff
of New York County, in the State of New York;
about the year 1921 the complainant’s brother re-
tired from his occupation because of his age, and
came to live with these defendants, at their home,
in York, Pennsylvania, where he continued to live
as a member of their household until October, 1925,
when he died; up until that time, the complainant
lived at Cliffwood, in Monmouth County, New Jer-
sey, in the home of her brother; the complainant
was the sole heir-at-law of her deceased brother, and
was entitled to administration of his estate; after
the death of her brother she came to live at the
home of these defendants in York, Pennsylvania.
At her request, and in order to save her the neces-
sity of making the journey from time to time of
about two hundred (200) miles from York, Penn-
sylvania to New York City, the defendant Frank
N. Warker was named the administrator of her de-
ceased brother’s estate; this defendant employed
one Charles M. Beattie, an attomey-at-law of New
York City to represent him in the administration
of the said estate; the said Beattie was known to
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this defendant, and had been for many years the
legal advisor and personal attorney of the deceased
Edward H. Warker; the complainant expressed a
desire to live at the home of these defendants, and
suggested that she live with them during the winter
months, and they in turn live at the home at Cliff-
wood in New dJersey during the summer months.
Edward H. Warker that his sister, the complainant,
It was the expressed wish and desire of the late
have his real and personal property during her life-
time, and upon her death it was his desire that said
property go to this defendant Frank N. Warker,
if he survived her; this was known to the complain-
ant as well as to these defendants, and during the
early fall of 1926, the complainant informed the
defendant Frank N. Warker, that it was her desire
and intention to convey the land and premises at
Cliffwood, in Monmouth County, New dJersey to
these defendants, and she went to Keyport, New
Jersey, and engaged an attorney who prepared the
deed of conveyance, which she signed and recorded;
in the meantime she expressed a desire that the
securities be transferred to the defendant Frank
N. Warker in order that he be enabled to collect
the income therefrom, and said securities were
transferred when the estate of the late Edward H.
Warker was finally administered in New York;
when the estate of the complainant’s brother was
finally settled there was a little less than two thou-
sand dollars ($2000) in cash, which was turned
over to the complainant, which she now has to her
credit in a bank. The defendant Emma Warker
denies that she had any knowledge that the deed of
conveyance of the Cliffwood property was made,
until after it had been made and recorded, and at
the time the deed was made she was in her home in
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York, Pennsylvania. These defendants deny that
they have profited whatsoever from the control of
the real or personal property and say that said
moneys as the defendant Frank N. Warker has re-
ceived by way of dividends and interest on the se-
curities have been expended on the up-keep of the
property at Cliffwood, New Jersey. These defend-
ants allege that at no time prior to the commence-
ment of this suit did they have any knowledge, or
any intimation from the complainant that she was
dissatisfied with the arrangement that she had
made; that they had no knowledge or information
that this suit was contemplated; that the first de-
mand that was made on them for the re-conveyance
of the property was the service of papers in this
suit; at the time the suit was brought, the complain-
ant lived in Cliffwood in the same house as these
defendants, and upon receipt of these papers, these
defendants immediately asked the complainant the
purpose and intention of bringing the suit, and
upon being told by the complainant that she wanted
her property back, these defendants immediately
re-conveyed the same to her by deed which was ac-
knowledged and recorded in the Office of the Clerk
of Monmouth County. The complainant then in-
formed these defendants that she did not want the
securities standing in the name of Frank N. Warker
turned back to her, and that she was perfectly satis-
fied and content with the arrangement as it was,
and that it was her desire and intention that this
suit be dismissed.

Wherefore, these defendants pray that the bill
of complaint be dismissed.

Insley, Vreeland & Decker,
Solicitors of Defendants.
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IN CHANCERY OF NEW JERSEY.

Between
Josephine Warker,
Complainant,
and
10
Frank N. Warker, et al,
Defendants.
The complainant joins issue on the answer of the
defendant.
George D. Hendrickson,
Solicitor of Complainant.
20
30

40
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Opinion.
(Filed July 15,1930)

Bigelow, V. C.

This suit was instituted by an aged woman to
compel defendants, a distant cousin and wife, to re-
convey lands of the value of $12,500. and to redeliv-
er corporate stocks of a value of $15,000 transferred
by her to defendants without consideration. Short-
ly after the bill was filed, the defendants recon-
veyed to complainant the land and effected a recon-
ciliation with her. She then asked that the bill of
complaint be dismissed. The late Vice-Chancellor
Bentley who heard the motion, denied it and di-
rected her solicitor to continue the prosecution of
the suit. The Court of Errors and Appeals af-
firmed this order, 140 A. 889; 143 A. 921. The basis
for the refusal of the Court to permit the bill to be
dismissed is indicated in the following quotation
from the opinion of Vice-Chancellor Bentley:

“It is elementary that, when ordinary liti-
gants all agree to a termination of a suit pend-
ing between or among them, and the public in-
terest is not affected, there is nothing for the
court to do but permit them to withdraw and
go about their respective affairs. But what is
to be said where one of them is under a dis-
ability, not amounting to insanity or infancy,
and yet sufficiently to put him at such a dis-
advantage in dealing with his own affairs as to
make him utterly incapable of protecting him-
self and his property against the inroads and
ravages of others? It seems to me that this
rhetorical sentence almost answers itself. If
the disability were complete, as in the case of
one who was insane, it is almost banal to say
that, for the purposes of the suit through which
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the Court of Chancery has obtained jurisdic-
tion, such a party becomes a ward of the court
acting as the agency of the state in its capacity
of parens patriae.”

The case has W& come on for final hearing. The
complainant was sworn as a witness for the defend-
ants. She vigorously insisted on the stand that the
bill be dismissed and the receiver who had been ap-
pointed, be discharged and that she be permitted
to manage her own affairs as to her seemed best.
She is about 80 years old; she has had no business
experience. She seemed on the stand to have about
as much grasp of the present situation and memory
of past events as would be expected of the average
woman of her age and circumstances in life. If she
desired that the defendants be decreed to return to
her the property she had given them, I would un-
hestitatingly advise G gitipfc such a decree, but no
such decree can be made without disregarding com-
plainant’s most important rights. She had never
been adjudged to be non compos mentis, in the ab-
sence of such an adjudication this Court cannot,
without violating the provisions of the Fourteenth
Amendment of the Constitution of the United
States, deprive her of the control of her property,
or against her will, invalidate the gift which she
has made. This Court cannot, even with the best
intentions, pick out one suitor and deny to her the
rights which are accorded to all others. I do not
think that this view conflicts with the decision of
this Court and of the Court of Errors and Appeals
on the motion to dismiss the bill. I take it that the
purpose of refusing to consent to a dismissal was
to enable the Court fully to investigate the situa-
tion.
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There can be no adjudication in this cause that
the complainant is incompetent. Such a question
can be determined only in a proceeding brought for
that purpose. C. S. 2781. On that inquiry, Mrs.
Warker would have the constitutional right of trial
by jury. In Re: McLaughlin, 87 ~ J. Eq. 138. To

support a judgment of incompetency and the ap-

pointment of a guardian, it would be enough if,
from any cause whether by age, disease or affliction,
she has become incapable of managing her own af-
fairs. Perri/r’s Case, 41 N. J. Eq. 409, 5 A. 579.

A somewhat similar situation was presented in
Howardv. Howard, 9 S. W. 411,1 L. B. A. 610. The
Kentucky Court of Appeals held in that case that
the suit should be stayed pending an inquiry by
a jury into the mental capacity of the complainant.
Prom my observation of Mrs. Warker while she
was on the witness stand, I would surmise that she
would be adjudged competent upon an inquiry into
her mental condition. But her counsel who has
prosecuted this case at the direction of the Court,
has had a better opportunity to become familiar
with her condition than I have had. If he thinks
that a guardian should be appointed for her and
that an inquest would probably result in an adjudi-
cation that she is incompetent, I will ask him to in-
stitute proceedings to that end, and will stay this
suit meanwhile. Otherwise the bill of complaint
will be dismissed.
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Final Decree Dismissing Bill.

This matter coming on to be heard on final hear-
ing (on notice of motion to settle form of Decree)
before the Chancellor upon Bill, Answer, Replica-
tion and proofs in the presence of George D. Hend-
rickson, of counsel with complainant, Josephine
Warker, and William B. Decker of Insley, Vree-
land & Decker, of counsel with defendants, Frank
N. Warker and Emma Warker, and David A.
Nimmo, the Receiver herein, and the pleadings and
proofs and the decree of this court directing the
solicitor of the complainant to prosecute the cause
to final hearing having been read and considered
and testimony taken and the arguments of the re-
spective counsel having been heard, and it appear-
ing to the court that the complainant is entitled to
the relief sought and prayed for by her in her Bill
of Complaint but desires that her Bill of Complaint
be dismissed, and the Chancellor being of the opin-
ion that complainant’s request should be granted,
and it appearing that the Bill of Complaint was
filed to recover from defendants real and personal
property, said real estate being particularly de-
scribed as follows:

A11 those certain lots, tracts or parcels of
land and premises, hereinafter particularly de-
scribed, situate, lying and being in the Village
of Cliffwood, in the County of Monmouth and
State of New Jersey, in the Township of Mata-
wan.

Commencing at a point on the westerly side
of Ninth Street at a point distant two hundred
feet northerly from the northwesterly comer of
Ninth Street and Third Avenue running
thence northerly along the westerly side of
Ninth Street, two hundred and fifty feet;
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thence westerly and at right angles to Ninth
Street, two hundred feet to Tenth Street;
thence southerly along Tenth Street two hun-
dred and fifty feet to a point two hundred feet
northerly from the northeasterly corner of
Third Avenue and Tenth Street; and thence
easterly and at right angles to Tenth Street
and parallel with Third Avenue two hundred
feet to the westerly side of Ninth Street, at the
point or place of Beginning.

And George D. Hendrickson, solicitor of the com-
plainant, and David A. Nimmo, the Receiver here-
in, in the presence of James J. Murphy, Esquire,
appearing in behalf of the complainant, having ap-
plied to this court on due notice to parties com-
plainant and defendant to fix and determine their
respective allowances and decree payment of same,
together with disbursements made, and the Chan-
cellor having considered the same and being of the
opinion that such application is proper and that
application of the solicitor of the complainant and
the Receiver should be granted.

And Harry Lane, Esquire, having applied to this
court to fix and determine his allowance for ser-
vices as Special Master herein.

I+ is on this 19th day of August, 1930, by his
Honor, Edwin Robert Walker, Chancellor of the
State of New Jersey, Ordered, Adjudged and De-
ecreed that the solicitor of the complainant be al-
lowed for his services to include his disbursements
made in complainant’s behalf the sum of $2,500 and
until paid to be a lien on the real estate mentioned
and described in complainant’s Bill of Complaint.
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It is further ordered that the Receiver David
A. Nimmo, be paid the sum of $500 for his services
and disbursements herein and until paid to be a
lien on the real estate mentioned and described in
the Bill of Complaint.

It is further ordered that Harry Lane for his
services herein rendered as Special Master and in
lieu of all other fees, be paid the sum of $100 and
until paid to be a lien on the real estate mentioned
and described in the Bill of Complaint.

It is further ordered that the Receiver be and
he hereby is discharged.

It is further ordered that the Lis Pendens filed
in this cause against the lands hereinbefore de-
scribed 1s hereby declared null and void.

It is further ordered that the Bill of Complaint
filed herein be dismissed as to all of the defendants
without prejudice to complainant.

It is further ordered that the writ of ne exeat
be and the same is hereby discharged and the
Sheriff of Monmouth County be and he is hereby
directed to deliver up to defendant, Frank U.
Warker, or his solicitor, the said bond given by bim
upon presentation to said Sheriff of a certified copy
of this order.

It is further ordered, adjudged and decreed
that in accordance with the statute in such case
made and provided, George D. Hendrickson, solici-
tor of complainant, David A. Mmmo, Receiver, and
Harry Lane, Special Master, have upon the prem-
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ises hereinbefore described, a lien for compensation

for services in the sums hereinbefore set forth, such
lien to subsist until paid against the complainant

and against the lands hereinbefore described with-

out further order of this court, and that executions
may issue for the collection thereof according to
the practice of the court.

E.R Walker,
C.
Respectfully advised.

John O. Bigelow,
V.a

10

20

30
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Statement of Services of George D.
Hendrickson, Solicitor of Complainant.

IN CHANCERY OF NEW JERSEY

Between
Josephine Waeker,
Complainant,

10 and >On Bill, &.

Frank N. Warker and
Emma Warker,
Defendants.

1927
Aug. 2 Conference with Mr. Gillig who
was associated with Mr. Beat-
20 tie, Miss Warker’s New York at-
torney; went to Cliffwood, N.
J.; conference with Miss War-
ker, obtained name and address
of her physician; went to
Matawan and saw Dr. Irwin y2day

3 Ordered search of Cliffwood prop-
erty from Mr. Taylor, cost $3.00,
examined office copy of papers
30 re: Estate of Edward Warker;
consultation with Mr. Gillig
and Mrs. Hedden; started inves-
tigation of equity jurisdiction
to appoint Receiver on applica-
tion of complainant All day

8 Received search of property and
copy of deed from Miss Warker
to Frank N. Warker and wife;

40 continued investigation of au-
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thorities for cases in point in
this State or sister States; dic-
tated Bill of complaint, affidav-
its, Petition for appointment of
Receiver; Order appointing Re-
ceiver and Rule to Show
Cause All day

« 9 Went to Cliffwood, Matawan;
consultation with client, Dr.
Jrwin, Mrs. Hedden and others;
obtained affidavits to Bill of
complaint About 3 hrs.

10

“ 10 Appeared before Bentley, V. O.
filed Bill, presented petition
and order to show cause for Re-
ceiver; submitted authority; «0
discussed authority with the
Vice Chancellor who read cer-
tain of the authority submitted ;
he appointed Mr. Mmmo Re-
ceiver, etc., prepared Receiver’s
affidavit; obtained Receiver’s
Bond; dictated Lis Pendens
and subpoena ad responden-
dum; mailed Receiver’s bond
and oath of office to the Clerk ~0
and Lis Pendens to Clerk of
Monmouth County for record-
ing; sent subpoenas to Sheriff
of Monmouth County with in-
structions for service, Sheriff’s
fee of $5.38

Practically % of the day

40



About
Aug. 24 Miss Warker with Frank N. War-
20 ker and Emma Warker called at
my home. I was advised that
they had executed and delivered
to complainant, the Cliffwood
real estate and they told me
that Miss Warker now desired
to have all proceedings stopped.
I demanded the return of the
personal property, with no re-
sult and told them I would pre-
30 sent the matter to the court  1y2hr.

Sept. 2 Received long letter from Mr.
Rochow, of York, Pa., attorney
of Frank bl Warker and Emma
Warker; answered letter advis-
ing him of Warker’s refusal to
return personal property and
that I would bring the entire
situation to the attention of the

40 court; consultation with Re-
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14
16

19

20

22
23

26

Nov. 25
26 Redictated Brief y2day

43

ceiver, suggested he make in-
quiry of the Keyport Banking
Co. y2hr.

Wrote Chancery Clerk for file.

Received defendant’s answering
affidavits, lengthy, examined
same 2 hrs.

Before court; obtained continu-
ance to September 26th at de-
fendant’s request 2 hrs.

Consultation with Mr. Gillig, Mr.
Davis, Mr. Wilson; went to
Cliffwood, consultation with
four different people there rela-
tive to Miss Warker’s manner of
living, etc. y2 day

Dictated answering affidavits 2 hrs.

Mailed copy of answering affi-
davits to solicitor of defendants.

Before Bentley, V. C., presented
answering affidavits; reported
Miss Warker’s request to dis-
continue; argument; court re-
served opinion and requested
briefs. /2 day

Between September 26th and No-
vember 15th, certain telephone

conversations and letters to
friends of Miss Warker.

Preparation of Brief All day

10
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Dec. 1 TFiled Brief with the Vice Chan-
cellor; mailed copy to defend-
ant’s attorney.

1928
Jan. 19 Examined defendant’s brief and
read cases therein cited; dic-
tated Answer and form of let-
ter differentiating cases -cited
with present situation Vz day

Mar. 3 Received Vice Chancellor’s opin-
ion continuing the Receiver and
directing complainant’s solici-
tor to continue to final hearing,
etc. Wrote defendant’s attor-
ney suggesting that defendant
turn over the personal property
to some person other than the
present Receiver as indicated
by Vice Chancellor Bentley’s
opinion and end litigation; pre-
pared Order continuing Receiv,
er, etc. 2 hrs.

“ 5 Wrote Mr. Wilson sending him
copy of the court’s opinion.

6 Sent to defendant’s attorney, car-
bon copy of Order continuing
Receiver, etc. asking them to
advise me of any objections to
the frame.

Apr. 5 At Vice Chancellor Bentley’s
Chambers; he signed Order con-
tinuing Receiver, etc. 1 hr.

“ 15 Given up to preparation of Re-
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& 16 spondent’s Brief, Court of Er-
rors 2 days

“ 24 Prepared and submitted to defend-
ant’s attorney, consent Order of
reference ; examined defendant’s
petition of appeal; prepared
and filed Answer ; examined de-

. 10
fendant’s answer to Bill; pre-
pared and filed Replication;
acknowledged service of Notice
of appeal; Petition of appeal,
and Notice of arugument re-
ceived from defendant’s attor-
ney y2day

“ 26 At solicitor of defendant’s request
examined file be submitted for
State of the Case; called bis
attention to certain errors 1 hr.

“ 27 Mailed to Clerk in Chancery con-
sent Order of reference.

May 3 Prepared consent Order fixing
date of hearing; presented same
to detendant’s attorney )2 hr.

“ 28 Dictated report of present situ-
ation to Mr. Wilson, old friend
of Miss Warker; argued appeal
before Court of Errors, carfare
and disbursements, $5.00 1 day

30

June 13 Consultation with Receiver who
asked for advice relative to in-
stituting suit in Pennsylvania
for the recovery of personal

property of Miss Warker ad-
40
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Oct.

Nov.

25

18

31

16

mitted by defendants to belong
to her by their answering affi-
davits ; applied to Vice Chancel-
lor Bentley for advice who
stated that he felt the Receiver
should not institute any pro-
ceedings outside the State of
New Jersey until the Court of
Errors had granted its opinion
on the appeal

Dictated to Vice Chancellor Lewis
letter enclosing Consent order
designating time of hearing, this
having been referred to him set-
ting forth briefly the situation
then existing.

Advised that Court of Errors had
sustained Bentley, V. C., pre-
pared and forwarded to the
Clerk, Remittitur

Filed true copy of Remittitur with
Clerk in Chancery; again wrote
solicitor of defendants directing
him to justly advise me whether
or not defendants would turn
over personal property to the
Receiver

Having received no reply to this
letter wrote solicitor of defend-
ants at length advising him that
unless it was done I would pro-
ceed further.

1 hr.

y2hr.

i/2 hr.
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1929
Feb. 2

Wrote letters of inquiry re: pre-
paration for trial

Mar. 4 Dictated 5 letters advising defend-

May 2

ants and others of day set for
trial by Lewis, V. C. also wrote

Miss Warker % hr-

At Chancery Court, neither Miss
Warker or defendants ap-
peared ; gave Lewis, V. C. recital
of entire situation; he stated
that in view of nature of action
and previous steps taken before
Bentley, Y. C. that it should be
tried by him and directed me to
so advise Bentley, Y. C., saw
Bentley, Y. C. who directed the
preparation of consent Order of
re-reference 2 hrs.

Presented to solicitor of defend-
ants, consent order of re-refer-
ence.

Advised solicitor of defendants
court fixed October 24th, for
final hearing.

Prepared Petition, affidavit, order
to show cause why defendants
should not produce Miss War-
ker, same was allowed, return-
able October 5th y2 day.

Prepared and filed affidavit of
service of same % hr.

10

30

40
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Aug. 5
12
22

10
Aug. 23
« 26

20
« 27
[13 29

30
Sept. 20

40

Prepared and filed Order continu-
ing hearing

Prepared and filed Order continu-
ing hearing to August 22nd

Before Bentley, Y. C. on hearing
on Petition, Order allowed di-
recting defendants to answer in-
terrogatories and to take the
testimony of Miss Warker de
bene esse before Harry Lane,

1 hr.

1 hr.

Master y2 <ay.

Conference with Mr. Lane, Mr.
Decker re: taking testimony of
Miss Warker at York, Pa.

Examination of Miss Warker be-
fore Lane, Master, at Jersey

1 hr.

City y2 day.

Mailed to Mr. Lane true copy of
Order naming him and reported
examination to New York attor-
neys

Dictated letters either to transfer
agents or home office of corpora-
tions whose stock belonged to
Miss Warker

By September 18th, receiver An-
swers; time given to reading of
same and certain cases for cer-
tain information

At defendant’s request prepared
and submitted interrogatories
to be answered by defendants

y2hr.

ihr.

1hr

1 hr.
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Oct. 11 Acknowledged service of interrog-
atories; consultation with Mr.
Gillig, wrote Mr. Wilson 1 hr.

“ 15 Wrote Clerk in Chancery for file;
wrote to Mr. Gillig, Davis, T. G.
Warker, Dr. Irwin, Mrs. Geisler
advising them of trial on Octo-
her 24th 1 hr.

21  Ordered certified copies of deeds
from Josephine Warker to
Frank N. Warker and from
Frank N. Warker hack to Jo-
sephine Warker from Clerk of
Monmouth County; went to
Cliffwood, consultation with Dr.
Irwin at Matawan; Mrs. Hen-
dricks at Cliffwood; served
subpoenas on Lena Geisler, Dr.
Irwin, Mrs. Hendricks, witness
fees paid $15.00, Clerk of Mon-
mouth County for -certified
copies of deeds $5.00 /2 day

“ 23 Consultation with Mr. Gillig and
Mr. Beattie re: preparation for
trial, served subpoena on Mrs.
Heden, $2.00; examination of
papers, law, etc. 1 day.

« 24 Before Bentley, Y. C. trial of case 1 day.

“ 25 Ordered transcript of testimony.

1930
Jan. 18 Paid Mr. Bailey for copy of testi-
mony, $54.50.

40
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Statement of Services of George D. Hend/richson.

Apr.

Apr.

May

July

23 Matter having been referred to
Vice Chancellor Bigelow, re-
ported to him the situation of
Vice Chancellor Bentley’s opin-
ion and decision of the Court of
Errors. Wrote Clerk in Chan-

30

15
20

18

cery and Mr. Wilson.

Continued trial of case before

Bigelow, V. C.
Prepared Brief

all day.
all day.

Filed brief with Bigelow, V. C.
sent copy to defendant’s solic-

itor.

Had copy of Vice Chancellor Bige-
low’s opinion made and for-
warded same to Miss Warker

with letter.
Copy of opinioii, $2.00.

Prepared Final Decree dismissing
bill; notice of motion to settle
decree; employed Mr. Love of
York, Pa. to serve same, dis-
bursements, $15.00, disburse-

ments covering papers

filed,

$12.00, paid for transcript of
testimony of parts of Emma
Warker, testimony taken April

30th, $2.70

/2 day.
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Amount of disbursement in excess of $122.58

Filing fees of Lis Pendens and all pa-
pers filed in the Chancery Clerk’s Of-
fice amounts to $12.00 and in addition
I have not included the cost of seven
or eight trips to Cliffwood and Mata-
wan. -Q

Total number of hours in excess of approxi-
mately 133

Exclusive of correspondence, telephone
conversations, time given to locating
new address of Mrs. Hedden and other
items of service.

The statement of services of George D. Hendrick- 20
son and notice of an application for a counsel fee
of $3500.00 were duly served on the appellant.

30

40
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IN CHANCERY OF NEW JERSEY.

Between
Josephine Warker,
Complainant,

d On Bill, etc.
10 an 65149.

Frank N. Warker and
Emma Warker,
Defendants.

Tothe Honorable Edwin Robe vt Walker, Chan -
cell or of the State of New Jersey:

20 report of David A. Nimmo, Receiver herein
respectfully shows :

1. That on August 10th, 1927 he was appointed
Receiver of the complainant Josephine Warker and
of the properties of the said Josephine TYarker, real,
personal and mixed of whatever kind and descrip-
tion, including all lands, real estate and buildings,
particularly described in the bill of complaint and
all assets and property of said Josephine Warker

30 of any and whatever kind, character and descrip-
tion whatsoever and wheresoever situate.

2. On August 10th, 1927 he duly qualified and
filed bond to the Chancellor of the State of New
Jersey.

3. On August 10th, 1927 he personally served
the defendants, Frank N. Warker and Emma
4Q Warker with copies of the bill of complainant and
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the order appointing him receiver, each of which
were certified to be true copies. Service was made
upon the defendants at Cliffwood, N. J. at 7:30
P. M. and demand was made upon the said Frank
-K Warker and Emma Warker for delivery to your
receiver of all the property of Josephine Warker
in the possession of the defendants. Frank IT.
Warker and Emma Warker admitted having in their
possession the property demanded and refused to
deliver possession thereof to your petitioner.

4. The defendants Frank N. Warker and Emma
Warker live in and are residents of York, Pennsyl-
vania and as such spend very little time within the
State of New Jersey.

5. Cliffwood, New dJersey is located in Monmouth
County near Keyport and your receiver therefore
made inquiry at the Banks located in Keyport, N. J.
for bank accounts or safe deposit boxes in the names
of Josephine Warker, Frank N. Warker and Emma
Warker. The Keyport Banking Company a bank
at Keyport, N. J. informed your receiver that they
did have an account in the name of Josephine
Warker that had been closed out in 1926.

6. The only assets your receiver was able to dis-
cover were in possession of the defendants Frank
N. Warker and Emma Warker.

7. On August 20th, 1927 made search of the
Clerk’s Office of Monmouth County at Freehold, N. dJ.
for deeds to real estate into and out of Josephine
Warker. Found of record that the property at Cliff-
wood, N. J. owned by Josephine Warker had been
conveyed to the defendants Frank N. Warker and

10
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Emma Warker by deed dated October 6, 1926, ac-
knowledged October 7th, 1926 and recorded October
7th, 1926 in Book 1372 of Deeds for Monmouth
County on page 62.

8. On August 22, 1927 the defendants Frank N.
Warker and Emma Warker re-conveyed the same
premises to Josephine Warker by deed of that date
acknowledged and recorded on the same day in Book
1408 of Deeds for Monmouth County on page 483.

9. The defendants Frank N. Warker and Emma
Warker could not be found within the State of New
Jersey particularly at Cliffwood, N. J. after suit
was started and accordingly your receiver consulted
with the solicitor for the complainant concerning
the institution of suit by him (the receiver) in
Pennsylvania as the defendants had what securities
they had belonging to Josephine Warker at York,
Pennsylvania. Was advised by the solicitor of com-
plainant that in the opinion of Vice Chancellor
Bentley any further proceeding out side of the
State of New Jersey should await the outcome of
the appeal of the case before the Court of Errors
and Appeals of New Jersey.

10* In the month of July 1929 your receiver was
informed that the defendants Frank N. Warker and
Emma Warker were about to come into the State
of New Jersey and your receiver then secured an
order to show cause why the defendants should not
be held in contempt for failure to comply with the
order of the Court and deliver to the Receiver the
property of Josephine Warker admitted in their
possession. The defendants eluded service of the
order to show cause and the time therein efapsed.
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11. In the month of August 1929 your receiver
was again informed that the defendants Frank N.
Warker and Eimma Warker were about to come
into the State of New Jersey and were expected to
arrive at Cliffwood, N. J. or vicinity and your re-
ceiver then made application for a writ of ne exeat
and secured another order to show cause why they
should not be held in contempt. The defendants
again eluded service of the order to show cause and
the writ of ne exeat.

12. Your receiver thereupon had a watch put
upon Cliffwood and vicinity and about a month later
(September 1929) when the defendants again ap-
peared in New Jersey the writ of ne exeat was
executed and the defendant Frank N. Warker in-
carcerated in the common jail at Freehold, N. J.
The defendant Frank N. Warker only was taken
into custody by the direction of Vice Cancellor
Bentley and he was released the following day by
giving bond in the sum of ten thousand dollars with
the complainant Josephine Warker as surety.

13. The receiver herein spent considerable time
in the search for property and things of value be-
longing to Josephine Warker, the search of the rec-
ords in the Office of the Clerk of Monmouth County,
the bank records in banks at Keyport, N. J., the
securing of orders to show cause in contempt and
preparation same, the preparation of petition and
securing writ of ne exeat, the travel to and fro to
Cliffwood, N. J. and arrest and lodging of the de-
fendant in the jail at Freehold, N. J.

14. The receiver herein laid out moneys for dis-
bursements; the fee for his bond of $10.; the Spe-
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cial Master’s fee for approval of bond of $5.00; the
Sheriff's fee of Monmouth County re writ of ne
exeat $8.52; Transportation to and from Cliffwood
by automobile as same is not readily accessible;
transportation to and from Freehold, N. J. and
transportation for Deputy Sheriff and defendant to
and from Cliffwood to Freehold; in all an outlay
of about $100.00 including stationery and telephone.

Respectfully submitted this fifteenth day of Au-
gust, 1930.

David A. Nimmo,
Receiver.

State of New dJersey, )
County of Hudson, gss**

David A. Nimmo, being duly sworn according to
law upon his oath, deposes and says:

I am the receiver named in the foregoing report,
I have read the same and the same is true.

David A. Nimmo.

Subscribed and sworn to before me
this 19th day of August, A. D., 1930.

Milton M. Unger,
Master in Chancery,
of New Jersey.

Receiver’s final report and notice of Receiver’s
application for an allowance of $500.(30 were duly
served on appellant.

(26167)
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Josephine Warker, )
Complainant-Appellant, /

and \On Appeal.

Frank N. Warker, et als., N\
Defendants-Respondent. 1

MEMORANDUM ON BEHALF OF
COMPIAINANT-APPELLANT.

This is an appeal from a final decree of the
Chancellor (Bigelow, V. C.) allowing counsel for
complainant $2500.00 and the receiver $500.00.

Facts.

During the year 1925, the complainant inherited
from her brother, Edward H. Warker, a house at
Cliffwood, Monmouth County, New Jersey, worth
about $12,500.00 and about $15,000.00 in stocks and
bonds. At her request the defendant Frank N.
Warker, her cousin, was appointed administrator
of her brother’s estate. She lived with the defend-
ants, Mr. & Mrs. Frank N. Warker of York, Pa.,
during the winter and they lived with her in the
house at Cliffwood in the summer. The living
expenses were borne by Frank N. Warker and his
wife.

On October 6th, 1926, the complainant conveyed
to the defendants Frank N. Warker and Emma
Warker, the real estate at Cliffwood, New Jersey,
and some time previous, by a written order, she di-
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reeled that the stock be transferred directly from
her brother’s estate to the defendant Frank &
Warker.

On August 10th, 1927, the complainant filed a
bill in the Court of Chancery asking that the deed
of conveyance and the transfer of the personal prop-
erty be set aside and that the real estate be re-
conveyed to her and the certificates of stock re-
turned to her. She also asked that the defendants
be restrained from mortgaging, conveying or in any
way interfering with the complainant in the pos-
session and enjoyment of the real estate and that
the defendants be restrained from selling, or trans-
ferring any of the certificates of stock and that a
receiver be appointed to take charge of and collect
the rents of the real estate and take possession of
the certificates of stock.

When the bill was filed, the court appointed
David A. Mmmo, receiver, and issued an order to
show cause why the receiver so appointed and the
said receivership should not be continued and made
permanent, and also directing the defendants to
turn over the said real estate and stock to the re-
ceiver.

On the return day of the order to show cause the
defendants, Frank N. Warker and wife, made af-
fidavits that although they held legal title to the
property they regarded the complainant as the
actual owner thereof, and also the stock, and that
as soon as the order to show cause was served on
them they conveyed the real estate to the complain-
ant. The complainant also made an affidavit on the
return of the order to show cause in which she
stated that the defendants had conveyed the real
estate to her and that she was perfectly satisfied
and contented to allow the shares of stock to re-
main in the name of Frank  Warker as the money
he received from dividends has been expended on
the property at Cliffwood.
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Counsel for defendant then moved to dismiss the
bill which was denied and the receiver was made
permanent, 140 A. 889. An appeal was taken from
that order which was affirmed by this court, 143 A.
921.

An answer was filed by the defendants, Frank N.
Warker and Emma Warker, in which they stated
that they had conveyed the property at Cliffwood
to the complainant and that complainant informed
them that she did not want the securities turned
back to her.

A replication was filed and the case was set down
for final hearing and was subsequently heard by
Vice-Chancellor Bigelow, who on the 19th day of
August, A. D. 1930, advised a decree dismissing the
bill.

Mr. Hendrickson served a notice on the complain-
ant that he would apply to the court for an allow-
ance of $3,500.00 and also served a statement of
services rendered by him. A notice was served by
the receiver, with a copy of his final report, that he
would apply to the court for $500.00.

The receiver never had the custody or possession
of the real estate or personal property.

On the 19th day of August, A. D. 1930, the court
made a final decree and ordered that the solicitor
of the complainant be allowed for his services to in-
clude his disbursements made in complainant’s be-
half, the sum of $2,500.00 and that the receiver,
David A. Nimmo, be paid the sum of $500.00 for
his services and disbursements.

From that part of the decree allowing the pay-
ments to counsel and receiver this appeal has been
taken.
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ARGUMENT.

The court had no power to make these
allowances.

On the return of the order to show cause no ex-
pense had been incurred excepting that of consulta-
tion, preparing the bill, appearing before the court
and serving the order to show cause. The receiver
up to that time did not perform any services. At
that time the defendants had conveyed the real
estate to the complainant-and the defendants stated
in their affidavits that although they held title to
the property they did not consider they owned it.
The complainant made an affidavit in which she
stated that the real estate had been conveyed to her
and that she was perfectly willing to have the de-
fendant, Frank N. Warker, hold the personal prop-
erty as he was applying the income thereof to the
up-keep of the real estate. The answer of the de-
fendant set out that they had conveyed the real
estate to the complainant and that she was willing
that the defendant, Frank N. Warker, should hold
the personal property. The court set the case down
for final hearing. To try what? There was no issue.
The real estate was in the hands of the complainant
and the personal property was held by the defend-
ant, Frank N. Warker, with the consent of the com-
plainant Everything that was done after the
return of the order to show cause was against the
wish of the complainant. She was obliged to have
counsel whom she did not want. She is now or-
dered to pay counsel and receiver because the court
ordered her to proceed in a cause which she desired
to drop.

This is simply a case of the court fixing a fee
between counsel and client. If costs and counsel
fee were awarded to the defendants there would be
no quarrel with the order.
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If the court considered that the complainant was
not capable of transacting her affairs the suit
should have been stayed to test that question out,
Howard vs. Howard, 9 S. W. 411, 1 L. R. A. 610.
This case went to final hearing not to try out any
issue, but to determine the capacity of the com-
plainant to manage her own affairs. If Mr. Hen-
drickson is entitled to a fee and the complainant
does not pay him, he has his remedy at law and she
has the right to have that question passed upon by
~Ajury. The receiver is not entitled to any compen-
sation, because no assets ever came into his hands,
he had performed no services up to the time of the
return of the order to show cause, and everything
he did after that was against complainant’s wish,
and contrary to what she wanted done.

Chancery Act Revision of 1902— Section 91 Com-
piled Statutes, page 445.

In any case, matter or proceeding in the Court
of Chancery, the Chancellor may make such allow-
ances by way of counsel fee to the party or parties
obtaining the order or decree as shall seem to him
to be reasonable and proper, and shall direct which
of the parties shall pay such allowances; or where
such allowances are ordered to be paid out of prop-
erty or funds, shall specify and direct the property
or funds liable therefor. The Chancellor may pro-
vide for the inclusion of such allowances in the
taxable costs, or may provide for their collection in
such other manner as is agreeable to the practice
of the court. Such allowances shall be in lieu of
any allowance for counsel fees now provided for by
statute. In uncontested foreclosure causes, the al-
lowance for counsel fees shall not exceed five per-
centum of the amount decreed for principal and
interest and shall be regulated by the Chancellor
from time to time by a general rule, but in con-
tested foreclosure causes counsel fees may be al-
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lowed to any party as herein provided for in other
causes, matters or proceeding in the court of
chancery.

The Court, upon making any order or decree,
may charge the successful party with costs, or a
reasonable counsel fee, or both, in any case in which
the court shall deem it, just to do so, Supplement
of 1915.

Diocese vs. Toman, 70 Atl. 881. The allowance
of a cousel fee is in the discretion of the Chancellor,
where costs are given against defendant; but where
complainant does not recover costs he cannot ob-
tain the allowance of a counsel fee.

Spwrkes vs. Ross, 82 Eq. 121. The act does not
authorize an allowance for a counsel fee to an un-
successful litigant in a suit to quiet title to real
estate.

Sirong vs. Mundy, 52 Eq. 833. If it appear that
there exists between a lawyer and his client a fair
dispute, which can be decided only on the settle-
ment of doubtful questions of fact or law, the court
should not exercise its summary power but should
leave the parties to their ordinary remedies.

6 Corp. Jur., p. 754. In ordinary cases an attor-
ney cannot have relief, in order to compel payment
of his fees, by an order of the court in which they
are earned, as he has an adequate remedy by action
at law.

6 Corp. Ju/r, p. 755. And in no case will the
amount of compensation be determined in a sum-
mary proceeding; that question must be settled in
an action at law.

Reading the statute together with the decision in
the case of Strong vs. Muridy, I would say that the
only authority for the Chancellor to grant an al-



lowance is that which is given to him by the statute.
This would negative his right to grant an allowance
under the facts suggested. The well known right
of an attorney to compensation for his service and
the additional assistance given us by Strong vs.
Mundy leads to the conclusion that the question of
a fee under the facts stated cannot be submitted to
the court and must be settled between the parties
or in an action at law. Under the latter, attention
is called to the requirement that an itemized state-
ment of the services rendered and the charge there-
for must be served upon the client before a suit can
be brought for collection.
I therefore respectfully insist that that part of

the final decree fixing the allowances of counsel and
receiver should be reversed.

James J. Murphy,
Counsel for Complainant.

(a6178)]
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Between
Josephine Warker,
Complainant-Appellant,

and >0n Appeal.

Frank N. Warker, et al,
Defendants.

BRIEF ON BEHALF OF
GEORGE D. HENDRICKSON,
Solicitor of Complainant, Respondent,
on appeal taken by Complainant
Josephine Warker from allowance to
him of counsel fee and disbursements.

Facts.

Edward H. Warker died October 2nd, 1925,
leaving as bis next of kin and only heir at law, his
sister, Miss dJosephine Warker, the complainant
herein. She inherited from her brother stocks and
bonds of the then market value of $18,323.60 and
real estate at Cliffwood, N. dJ. of the value of
$12,500.00. This real estate originally stood in the
name of Miss Warker and was transferred by her
to her brother shortly prior to his death.

The defendant, Frank N. Warker, was appointed
administrator of the estate. The winding up of the
estate was handled by Mr. Otto Gillig, a New York
attorney, associated with Mr. Beattie who had
always been the attorney of the decedent, a resident
of New York State.



j The stocks and bonds belonging to the estate were
deposited with the surety company which became
surety on the administrator’s bond,z When the
estate was closed and in order to recover possession
of the stocks and bonds from the surety company,
the New York attorneys prepared and delivered to
Frank N. Warker a receipt dated October 8th, 1926,
from Miss Josephine Warker for her signature
which stated that she had received the shares of
stock belonging to the estate of Edward H. Warker,
deceased. She never had physical possession of this
stock. There appeared in evidence a bill of sale
which reads as follows:

York, Pa. May 24, 1926.

To WHOM IT MAT CONCERNI

I, the undersigned, wishing to dispose and
sell the following shares of stock and certifi-
cates, inherited from my brother, Edward H.
Warker, do so at my own free will and so desire
to sell them one and all to F. N. Warker and
wife, Emma Warker, for the sum of $10.00.
Witness:

Mrs. Luia Geisler

(Signed) dJosephine Warker

to which an affidavit taken before a Notary Public
in the County of York, Pa. containing no date is
attached. Mrs. Luia Geisler resides at Cliffwood,
N. J. and has never been in York, Pa.

On October 6th, 1926, recorded October 7th, 1926,
in the Monmouth County Clerk’s office, appears the
deed from Josephine Warker to Frank N. Warker
and Emma Warker, his wife, acknowledged before
an Attorney at Law of New Jersey, by which legal
title to this real estate passed to the above named
defendants;

We charged that all three signatures by Miss
Warker were obtained at the same time by Frank



3

1t Warker, Miss Warker had no recollection of
executing any of them.

On July 20th, 192T (see Case, p. 31, **1924 being

an error in printing”), complainant wrote Mr.

Beattie:

“To my knowledge I signed no paper except
my Will signed in the presence of Mr. Gillig.
Could my Will have acted as a deed? I'm told
I 1}ia_ve no more right to the property, cannot
sell it.”

On August 10th, 1927, respondent filed Bill of
Complaint on behalf of Miss Warker in which Miss
Warker asked that an Equity Receiver be appointed
by the Court of Chancery of Hew Jersey to assist her
in regaining her property. On the following day
subpoenas were issued and Lis Pendens filed, de-
scribing the real estate in controversy. The Court
of Chancery appointed Mr. David A. Himmo, Re-
ceiver, and allowed a Rule to Show Cause returnable
August 15th, 1927. The defendants were served
personally in Hew Jersey with subpoenas and the
Rule to Show Cause, and at their request, Order
continuing hearing on the Rule to Show Cause to
September 19th, 1927, was allowed.

On August 31st, 1927, respondent received a letter
from Mr. Rochow, Attorney at Law, of York, Pa.
(see Case, p. 37) in which respondent was informed
that defendants had executed and delivered to com-
plainant deed for the Cliffwood property. Deed
reconveying the property to complainant was ex-
ecuted by defendants on August 22nd, 1927, and
on the same day recorded in the Monmouth County
Clerk’s office. Twelve days after Bill was filed.

Sometime prior to September 26th, 1927, the de-
fendants brought Miss Warker to my home and I—
respondent was informed by them that they had
reconveyed the real estate to Miss Warker and she
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said thatj$as,sp; that she was satisfied and desired'
to have the case discontinued; at which time fhis
respondent requested the defendants to return the
personal property either to Miss Warker or to the
Receiver.

The Rule to Show Cause was argued before Vice
Chancellor Bentley on September 26th, 1927, at
which time respondent reported to the Court of
Chancery Miss Warker’s request that the matter
be discontinued; that this respondent had been
informed by her that she had received back the
real estate and was satisfied and that everything
was all right; that this respondent then and there
asked Frank N. Warker to turn over the personal
property to Miss Warker or the Receiver and that
he refused to answer.

On March 5th, 1928, Vice Chancellor Bentley filed
his Opinion and made an order, making the Receiver
permanent, refusing complainant’s request to dis-
miss the Bill and directing this respondent to con-
tinue to prosecute the suit and not to consent to a
dismissal of the Bill of Complaint.

From this Order defendants appealed. This
court, on October 15th, 1928, affirmed the Decree
appealed from for the reasons stated in the Opinion
of Vice Chancellor Bentley (see Case, p. 46, 140 A
889).

On April 25th, 1928, defendants filed their
Answer. From the time the defendants reconveyed
the real estate to Miss Warker they kept her with
them at all times.

In preparation for trial, respondent after making
many efforts for an absolute assurance that the
solicitor of the defendants would produce Miss
Warker at the trial, applied to the court for an
Order to take her testimony at York, Pa., and a few
days thereafter was notified by the attorney of the
defendants that she was in Jersey City and could
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be examined. Such was done before Mr. Harry
Lane, Special Master.

At the trial, respondent sustained all the allega-
tions of the Complaint and Vice Chancellor Bigelow
in his Opinion, stated that he would decree the
return of the personal property, except Miss Warker
requested otherwise (see Case, pp. 61-63).

In other words, this respondent was fully suc-
cessful in the performance of the work which he
was instructed to do by the Court of Chancery of
the State of New Jersey.

This has been a very peculiar case, one in which
the defendants, having stripped complainant of
everything and having come to an open breach, with
the result that she employed counsel to protect her
rights, who started proper remedial action in her
behalf. Thereupon Frank N. Warker and his wife
consulted their own attorney in York, Pa., and suc-
ceeded in getting back into Miss Warker’s good
graces by reconveying to her the real estate, pre-
vailed upon her to request the withdrawal of the
suit and kept the personal property of the value of
118,323.60.

Notice of application for allowance of $3500.00,
together with Petition for same, was duly served
on complainant. She was represented on the appli-
cation. Objection was made to the sum of $3500.
The court allowed the sum of $2500.00 to include,
all disbursements, for services rendered as shown
by the Petition for allowances filed (see Case, p.
68). An appeal from a part of the Order making
the allowance was taken by complainant.



POINT 1.

Through, the filing of the Zjis Pen*
dens the real estate has always been
within the jurisdiction of the Court of
Chancery.

POINT II.

No question of the value of the services
of counsel to complainant is raised by
the appeal.

POINT III.

Respondent is an officer of the Court
of Chancery. By order of the Court of
Chancery, sustained by the Court of
Errors and Appeals, this respondent was
made an agent of that court and re-
quired to perform the services directed
by its Decree and is entitled to have that
court fix his allowance for services ren-
dered and disbursements made, and
decree payment thereof.

Re: Seidler vs. Branford Restaurant Inc., 97
N. J. Equity, 153. A Receiver should he paid,
a reasonable and proper allowance out of the
funds before any distribution is made. If it
were not so, the court would not be able to pro-
tect its appointees, who, on their appointment,
become officers of the court, and as such are en-
titled to the Court’s protection.

Re: Matter of Charles H. Sulk, alleged to be
a lunatic, 74 Equity, 736. It appears that both



in this State and in England we have direct
and positive statements by the courts to the
effect that the petitioner in a lunacy proceed-
ing, if acting from justifiable motives and in
good faith, is entitled to an award of costs and
expenses out of the estate of the subject of the
inquisition, even if he be found of sound mind,
provided there be a fund within the jurisdic-
tion of the court out of which the award can be
made.

Citing the case of Cutis White, wherein
Chancellor Green says: “The petitioner is in
justice entitled to be repaid his costs reason-
ably incurred, whether the lunacy be estab-
lished or not.”

The Court of Errors and Appeals in 97
Equity, 531, affirmed the Court of Chancery
opinion re: Seidler vs. Branford Restaurant

Inc. saying:

“Receivers are but the arms of Chancery.
* * * He stands as a representative of the
court. To hold that one thus chosen and thus
serving should incur the expenses and perform
the duties of the receivership at the risk of
these expenses and services being beneficial or
otherwise to the estate or to any of the parties
in interest would be contrary to the whole the-
ory of his office, deprive the courts of the sen-
ices in many cases of competent administrators,
and be subversive of the administration of this
important branch of Equity Jurisdiction.”

, Dickinsonfx Chancery Precedents, Revised
Edition, 1894} “But at a more recent period,
in England, it was held that the Court had
jurisdiction in cases where the mind had be-
come unsound from old age, infirmity, etc.;
that if one is incapable of managing his own
affairs, his mind is unsound and this court has
jurisdiction.” Citing several English cases as
well as New Jersey cases.

In re: Guardian Trust Co. vs. Kansas City
Southern Railroad Co., 28 F. (2d). The Cir-
cuit Court of anneals holds that the English
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Court of Chancery had the jurisdiction to al-
low costs as between solicitor and client, in a
case where the peculiar facts warranted the
English Court of Chancery in so doing.

POINT IV.

The Court of Chancery of New Jersey
having jurisdiction of the cause and
exercising its equity jurisdiction has
power in its discretion, to indemnify its
agent under its general jurisdiction and
under the attorney’s lien law of the
State of New Jersey to determine the
amount of solicitor’s compensation or
the amount of the lien and enforce it.

The contention made by Appellant’s Brief com-
pletely ignores the court’s direction to her solicitor
and counsel to pursue the suit through to final de-
cree, whereby he was made the court’s appointee as
well as complainant’s solicitor and counsel.

This order was sustained and affirmed by the
Court of Errors and Appeals. Even had the court
not expressly ordered the continuance of the suit
through to a final decree, it would only be possible
for the complainant Miss Warker to release her
interest in the rights claimed in the suit which, so
far as the land was concerned, was promptly re-
gained for her, but she could not release the Attor-
ney’s lien nor give to defendants any discon-
tinuance.

The Attorney’s Lien, Act (P. L. 1914, Chap. 201,
p. 410 Cumulative Supplements Vol. 1, p. 1805, Sec.
116-76), not only sustains this lien but provides
especially that the court in which the suit is pend-
ing shall, by its order, fix the amount of the fees
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to be allowed the attorney and determine the lien
and its enforcement against the Res of the suit in
whosoever’s hands such shall be or come.

The decree of the Court of Chancery (See Case,
p. 64), particularly described the Res, fixed the
amount of compensation and ordered execution.

Prior to the court’s direction to this Respondent
to prosecute this case to final hearing, through this
Respondent’s work, complainant received back the
real estate of the value of $12,500.00.

The Court of Chancery, undoubtedly in fixing
and determining the compensation awarded, took
into consideration both the beneficial results ob-
tained for Miss Warker by Respondent as well as
services rendered in her behalf pursuant to the di-
rections of the court.

It is respectfully submitted that the appeal be
dismissed.

George D. Hendrickson,
Solicitor for and of Counsel Pro Se.

'(+6190]]
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Josephine Warker, |
Complainant-Appellant, /

and /On Appeal.

Frank N. Warker, et als., N\
Defendants-Respondents. 1

BRIEF ON BEHALF OF DAVID A. NIMMO,
Equity Receiver, respondent to appeal
taken by complainant Josephine Warker
from allowance of Receiver’s fee and

disbursements.

Facts.

On August 10th, 1927, this respondent, David A.
Nimmo, was appointed Receiver of the complain-
ant Josephine Warker and of the properties of the
said Josephine Warker, real, personal and mixed of
whatever kind and description, including all lands,
real estate and buildings, particularly described in
the bill of complaint, and all assets and property of
said Josephine Warker of any and whatever kind,
character and description whatsoever and where-
soever situated.

On August 10th, 1927, copies of the bill of com-
plaint and the order appointing Receiver, each of
which was certified to be true copies, were served
upon the defendants Frank N. Warker and Emma
Warker at the house of Josephine Warker at Cliffl
wood, N. J., and demand was made upon the said
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Frank N. Warker and Emma Warker for delivery
to -the Receiver of all the property of Josephine
Warker in the possession of the defendants. The
defendants Frank N. Warker and Emma Warker
admitted having in their possession the property
demanded and refused to deliver possession thereof
to the Receiver.

The defendants Frank N. Warker and Emma
Warker are residents of Pennsylvania, residing at
York, and as such spent very little time within the
State of New Jersey.

The Receiver made diligent inquiry of the hanks
located in the vicinity of Cliffwood, N. J., and Key-
port, N. J., for bank accounts and safe deposit
boxes in the names of Josephine Warker, Frank N.
Warker and Emma Warker. The Keyport Bank-
ing Company, a bank at Keyport, N. J.,' informed
Receiver that they did have an account in the name
of Josephine Warker, but that it had been closed
out in 1926.

The only assets the Receiver was able to discover
were in the possession of the defendants Frank N.
Warker and Emma Warker.

The Receiver made search of the records in the
Clerk’s office of Monmouth County, at Freehold, N.
dJ., for deeds to real estate and it was found of rec-
ord that the property at Cliffwood, N. J., formerly
owned by Josephine Warker, had been conveyed by
her to the defendants Frank N. Warker and Emma
Warker by deed dated October 6th, 1926, and re-
corded October 7th, 1926. The records of Mon-
mouth County showed no property other than was
described in the bill of complaint, which was al-
ready lis pendened immediately after the suit had
been brought.

A further search of the records at Freehold,
Monmouth County, disclosed that on August 22nd,
1927, twelve days after the appointment of the Re-
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ceiver, the defendants Frank N. Warker and Emma
Warker reconveyed the premises described in the
bill of complaint to Josephine Warker by deed of
that date, acknowledged and recorded on August
22nd, 1927.

The defendants Frank IN Warker and Emma
Warker could not be found again within the State
of New Jersey, particularly at Cliffwood, N. J.,
and accordingly the Receiver consulted with the so-
licitor for the complainant concerning the institu-
tion of suit by the Receiver in Pennsylvania, as the
defendants had the securities described in the bill
of complaint belonging to Josephine Warker at
York, Pennsylvania.

The Receiver was advised by Vice-Chancellor
Bentley that any proceedings outside of the State
of New Jersey should await the outcome of the ap-
peal which was taken before the Court of Errors
and Appeals of New dJersey by the defendants
Frank N. Warker and Emma Warker.

The Court of Errors and Appeals of New Jersey
affirmed the Order of the Court of Chancery (see
p. 54 of State of Case).

The defendants Frank N. Warker and Emma
Warker had the securities of the complainant
Josephine Warker in their possession secreted some
place unknown to the Receiver. When they did ap-
pear in the State of New Jersey they eluded service
of contempt orders with success until September,
1929, when they again appeared in New dJersey.
The defendant Frank N. Warker was apprehended
and taken into custody by the Sheriff of Monmouth
County on a writ of ne exeat that had been issued
and in the possession of the Sheriff of Monmouth
County for some time. The defendant Frank N.
Warker was incarcerated in the common jail at
Freehold, N. J., and remained there over night. On
the following day, by the Order of Vice Chancellor
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Bentley, the defendant was released by giving bond
in the sum of $10,000.00, with the complainant Jo-
sephine Warker as surety, she pledging the property
at Cliffwood as security. At this point I wish to
call the attention of the Court to the fact that the
complainant Josephine Warker was a woman
eighty years of age and was again being used by
the defendants for their own purposes, they appar-
ently having gotten into her good graces again.

The Receiver was not represented by counsel and
appeared in his own behalf in the securing of or-
ders, issuance of writs and the drawing of petitions
so far as affected him as Receiver, and spent con-
siderable time for the search of property and things
of value belonging to Josephine Warker and did ex-
pend a sum of money approximating $100.00 for
expenses.

The Receiver did not rent the property at Cliff-
wood, because the complainant Josephine Warker
continued to liver there after the reconveyance to
her by the defendants, Cliffwood being her home in
New dJersey. The Receiver did everything in his
power to actively comply with and enforce the Or-
ders of the Court appointing him.

The land in Monmouth County upon the filing of
the bill and the filing of the lis pendens, came into
the jurisdiction of this Court and is still the res
in the Court because they are described specifically
in the order for the dismissing of the bill and the
issuance of execution for the collection of the allow-
ances made therein.



POINT I.

The Court of Chancery of New Jersey
has the power to make allowances to
receivers appointed by it and to enforce
the payment of these allowances.

Seidler vs. Branford Restaurant, Inc., 97
Equity, page 153. Affirmed by the Court
of Errors and Appeals, 97 Equity, page
531.

Justice Lloyd delivering the opinion of the Court
says, “Receivers are but the arms of Chancery, ap-
pointed to preserve the property of corporate and
similar entities for the benefit of all parties in in-
terest, and in cases of insolvency to administer the
estate upon the direction of the Court. In theory
of law, at least, a Receiver has no part in his own
selection, but stands as the representative of the
Court impartially between the parties. To hold
that one thus chosen and thus serving, should in-
cur the expenses and perform the duties of the re-
ceivership at the risk of these expenses and services
being beneficial or otherwise to the estate or to any
of the parties in interest would be contrary to the
whole theory of his office, deprive the Courts of the
services in many cases of competent administrators,
and be subversive of the administration of this im-
portant, branch of Equity Jurisdiction.”

In the Matter of Charles H. Sulk, alleged
to be a lunatic, 74 N. J. Equity, page
736.

Chancellor Warker, then Vice Chancellor, writ-
ing the opinion of the Court, at page 741, says, “I



take it that the Court has the power to compensate
the Receiver irrespective of the consent, for the
right to appoint a temporary Receiver presupposes
that the appointment may be vacated upon full
hearing. If such be the consequence, that is, if the
receivership goes down upon the hearing, it does
not follow that the petitioner procuring the ap-
pointment shall be mulcted in costs. Reading fur-
ther in commenting upon the case of Sewell v. Cape
May and Somers Point Railroad Co., the court says,
“The power to appoint a Receiver is at least as
high, or a higher power, than the power to toll the
fund in the Receiver’s hands for compensation and
the costs of the litigation in which he was ap-
pointed. The one power, it seems to me, follows
the other.”

There is no objection to the amount of the allow-
ance; the objection is to the jurisdiction of the
Court of Chancery of New Jersey to fix Receiver’s
fee.

Viavatta vs. Munn Realty Corporation,
149 Atlantic, page 809.

Vice Chancellor Fallon in writing the opinion of
the Court and citing many of the decisions of the
Courts of this State says, “The rule as to allowance
of Receivers’ fees cannot be regarded as limited by
sections 85 and 86 of the Corporation Act (citing
compiled statutes)”. It is founded also upon gen-
eral principals of equity. The Receiver represents
the Court and acts for the interest of all concerned.
The case of Seidler v. Branford Restaurant, supra,
is then cited and quoted.

Jeffers v. N. J. & Pennsylvania Railroad
Co., 86 N. J. Equity, page 68. Affirmed
by the Court of Errors and Appeals, 86
N. J. Equity, page 402.
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Held, that the fees of the Receiver and counsel,
bad priority in payment before even the payment of
Receiver’s certificates which were stipulated to be
a first lien upon the assets of the Receivership to
any mortgage judgment or other liens or claims.

The case of Diocese vs. Toman, 70 Atlantic, page
881, cited by the appellant does not apply to the al-
lowances of a Receiver.

The case of Sparks v. Boss, 82 Equity, page 121,
cited by appellant does not apply to the case at bar
as the power of the Court of Chancery to fix the
allowance of Receiver’s fee is not derived from any
statute, but is part of the inherent power of the
Chancellor and jurisdiction of the Court, from time
immemorial.

The Receiver in the case at bar was duly ap-
pointed and qualified and entered actively into his
office as such Receiver. It is clearly within the
power of the Court of Chancery to make allowances
to Receivers appointed by it from numerous de-
cisions of this State and other States as well as of
the Courts of England, from time immemorial. At
this very moment there is within the jurisdiction of
this Court and still retained by it real estate out
of which the allowance is only a fractional part.
The powers of the Court of Chancery were invoked
by the complainant and effectively protected the in-
terest of this eighty year old lady against the cu-
pidity of members of her family, who had obtained
possession of all her property, approximating
$30,000.00.

The work of the Receiver as required by the Or-
der of appointment has been performed. There is
property out of which the allowance can be paid.
It is respectfully submitted that the appeal be dis-
missed.

David A. Nimmo,
Pro Se.

(26196)












