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CHAPTER 31
AUTHORITY ASSISTANCE PROGRAMS
Authority
N.J.S.A. 34:1B-1 et seq.; and P.L, 2009, c. 90.

Source and Effective Date

R.2010 d.285, effective November 9, 2010.
See: 42 NJ.R, 2(_)19(a), 42N.J.R. 2969(a).

Chapter Explratlon Date
In accordance with N.J.S.A, 52:14B-5.1b, Chapter 31, Authorlty

. Assistance Programs, expires on November 9, 2017, See: 43 NJR.

1203(a)

" Chapter Historical Note

Chapter 31, Authority Assistance Programs, was adopted as R. 1990
d.410, effective August 20, 1990. See: 22 N.JR. 1545(a), 22 N.JR.
2536(a):

Subchapter 7, Local Development Financing Fund, was adopted as
R.1992 d.421, effective October 19, 1992. See: 24 N.J.R. 2534(a), 24
NJR. 3735(a)

Subchapter 8, Hazardous Discharge Site Remediation Fund, was
adopted as' R.1994 d.192, effective April 18, 1994. See: 25 NJ.R.
4468(a), 26 N.J.R. 1706(c).

Subchapter 9, New Jersey Boat Industry Loan Guarantee Fund, was
adopted as R.1994  d.376, effective-July 18, 1994. See: 26 N.ILR.
\ 1613(a), 26 N.J.R. 2919(a).

Pursuant to Executive Order No. 66(1978), Chapter 31, Authority
Assistance Programs, was readopted as R.1995 d.435, effectlve July 20,
1995. See: 27 NJ.R. 2377(a), 27 N.J.R. 3216(a).

Subchapter 10, Business Employment Incentive Program, was
adopted as R.1996 d.470, effective October 7, 1996. See: 28 N.J.R.
3058(a), 28 N.J.R. 4510(b).

Subchapter 11, Petroleum Underground Storage Tank Remediation,

- Upgrade and Closure Fund, was adopted ‘as R.1998 d.151, effective

March 16, 1998. See: 29 N.J.R. 5236(b), 30 N.J.R. 1054(a).

Subchapter 12, Technology Business Tax Certificate’ Transfer Pro-
gram, was adopted as R.1999 d.381, effective November 1, 1999. See:
31 N.J.R. 2522(a), 31 N.J.R. 3525(a).

Pursuant to Executive Order No. 66(1978), Chapter 31, Authority
Assnstance Programs, was readopted as R.2000.d.297, effectlve June 16,
2000. See: 32 N.J.R. 1705(a), 32 N.J.R, 2602(c)

Chapter 31, Authority Assistance Programs, was readopted as R.2005
d.274, effectlve July 22, 2005. As a part of R.2005 d.274, Subchapter 5,
Export Revolvmg Lme of Credit; Subchapter 6, New Jersey Trade

Adjustment Assistance Center; Subchapter 9, New. Jersey Boat Industry

Loan Guarantee Fund and Subchapter 13, Rules for Implementation of
an Act Concerning the Restructuring of 'Certain Solid Waste Facility
Bonds, and Providing for the Financing Thereof through the New Jersey
Economlc Development Authority, P.L.2001, ¢.401 were repealed,
effective August 15, 2005. See: 37 N.J.R. l714(a), 37'N.JR. 3058(a).

Subchapter 4, Downtown Beautification Program, was repealed by
R.2009 d.38, effecuve January 20, 2009. See: 40 N.JR. 5954(a), 41
NJR. 638(a)

Subchapter 9, Urban Transit Hub Tax Credit Program, was adopted as
6426(a), 41 N.J.R. 807(a).

( w new rules by R'2009 d.53, effective February 2, 2009. See: 40 N.JR.

New Jereey State Library
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Pursuant to P.L. 2008, c. 27, §10 (N.J.S.A. 34:1B-219) and by notice
of administrative change, Subchapter 3, Energy Sales Tax Exemption
Program, of Chapter 121 of Title 12A was recodified as Subchapter 13
of Chapter 31 of Title 19, effective January 29, 2009, See: 41 N.J. R.
1102(a).

Subchapter 5, InvestNJ Business Grant Program, and Subchapter 6,
Main Street Business Assistance Program, were adopted as special new
rules by R.2009 d.73, effective February 2, 2009. See: 41 N.JR.
1103(a). Subchapter 5, InvestNJ Business Grant Program, and Sub-
chapter 6, Main Streét. Business Assistance Program, were adopted as
concurrent new rules by R.2009 d.181, effective May 4, 2009. See: 41
N.J.R, 2338(a).

Subchapter 14, Business Retention and Relocation Assistance Grant
Program, was recodified from Subchapter 1 of N.J.A.C. 12A:2; Sub-
chapter 15, Tax Credit Certificate Transfer Program, was recodlﬁed
from Subchapter 1 of N.JLA.C. 12A:2A; Subchapter 16, Sales and Use
Tax Exemption Program, was recodlﬁed from Subchapter 2 of N.J.A.C,

. 12A:2A; and Subchapter 17, Energy Sales Tax Exemption Program for

Certain Countles, was recodlf' ed from Subchapter 4 of N.J.A.C. 12A:2A
by R.2010 d.231, effective October 18, 2010. See: 42 N.J.R. 1495(b),
42NJR. 2436(a)

Chapter 31, Authority Assistance Programs, was readopted as R.2010
d.285, effectlve November- 9, 2010. As a part of R.2010° d.285, Sub-
chapter 5, InvestNJ Business Grant Program, was repealed, effectlve
December 6, 2010. See: Source and Effective Date. See, also, section
annotations.

Subchapter 4, Economic Redevelopment and Growth Program, was
adopted as-special new rules by R.2011 d.152, effective May 3, 2011.
See: 43 N.J.R. 1372(a). Subchapter 4, Economic Redevelopment and
Growth Program, was adopted as concurrent new rules by R.2012d.030,
effective January 6, 2012. See: 44 N.J.R. 307(a).
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SUBCHAPTER 1. BOND FINANCING PROGRAM

19:31-1.1 Program description

(a) The Authority is empowered to issue tax-exempt and
taxable bonds, the proceeds of which can be used to provide
low-interest loans to businesses, governmental entities and
certain nonprofit organizations to finance projects which pro-
vide or maintain employment and/or tax ratables.

(b) Most bond financings are not guaranteed by the Au-
thority or the State, and are payable solely from revenues
generated by the project being financed.

(c) The general credit of neither the Authority nor the State
is pledged to secure the bonds.

31-2.1

Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
In (a), inserted a reference to governmental entities.

19:31-1.2 Bond purchaser

(2) The applicant shall secure a written commitment from
a bond purchaser.

(b A bond purchaser shall be:

1. A commercial bank or other institutional lender;
2. An underwriter or placement agent;

3. A privately owned entity; or

4. An individual.

(c) A bond purchaser other than a commercial bank or
institutional lender must submit an Application to Purchase
Bonds, which will be reviewed by the Authority to determine
acceptability to purchase a bond. This application includes
requests for identification of, or information about:

1. The officers, directors, partners, owners and stock-
holders of the applicant;

2. Litigation involving the applicant;

3. Applicant’s counsel, principal banks of account, and
accountant; and

4. Financial statements of applicant.

(d) The bond purchaser establishes the amount, term, inter-
est rate, collateral, etc., for the bond in negotiation with the
applicant.

Amended by R.1997 d.270, effective July 7, 1997.
See: 29 N.J.R. 1485(b), 29 N.J.R. 2844(b).

Deleted (c), barring bond purchaser from being substantial owner or
user of project; and recodified former (d) and (e) as (c) and (d).

19:31-1.3 Bond financing

(a) Typically, the bonds are secured by a loan agreement
and a mortgage on project assets.

(b) The funds raised by the bond issue are loaned by the
Authority to pay for eligible project costs. The borrower signs
an agreement with the Authority pledging to make payments
sufficient to cover principal and interest on the bond. This
agreement is then assigned to the bond purchaser.

(c) The borrower makes payments directly to the bond
purchaser or trustee.

19:31-1.4 Eligibility standards
(a) Generally, to be eligible for bond financing:

1. A project must serve a public purpose; that is, main-
tain or expand employment in New Jersey, assist in the
economic development or redevelopment of a municipal-
ity, maintain. or increase the tax base of the municipality,

Supp. 6-6-11



19:31-1.4 OTHER AGENCIES

and maintain or diversify business and industry in the (b) The Authority generally will not approve financial as-

State; and sistance to a project involving relocation within New Jersey if

the relocation will result in a job loss and/or hardship for the -~ -,
existing employees or if the relocation endangers the mainte- \
nance of tax ratables in a particular community.

2. Applicants must represent to the Authority that they
would not proceed with their project in the present time,
place, or scope without the Authority’s assistance.

=y -

~

Supp. 6-6-11 31-2.2 Next Page is 31-3
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19:31-4.2

interest paid to third parties, ancillary infrastructure projects
and infrastructure improvements in the public right-of-way
unless funded by the municipality, and excluding any costs
for which the project has received State grant funding.

“Eligible revenue” means any of the incremental revenues
set forth in section 6 of P.L. 2009, c. 90 (N.J.S.A. 52:27D-
489f1).

“Equity” means cash, development fees, costs for project
feasibility incurred within the 12 months prior to application,
Federal or local grants, Federal tax credits, property value
less any mortgages, and any other investment by the devel-
oper in the project deemed acceptable by the Authority in its
sole discretion. Property value shall equal either the purchase
price, provided the property was purchased pursuant to an
arm’s length transaction within 12 months of application, or

Next Page is 31-14.1

31-14.0.1

the value as determined by a current appraisal acceptable to
the Authority.

“Fiscal impact analysis” means the analysis to be under-
taken by the Authority to determine if the project meets the
requirement of providing a net positive economic benefit to
the State. For the purposes of determining if the applicant
fulfills the net positive economic benefit requirement, the
analysis needs to demonstrate that the project’s net positive
economic benefit equals at least 110 percent of the amount of
grant assistance. The analysis will be an econometric model
that uses project data provided by the developer, including,
but not limited to: new and retained jobs, amount of capital
investment, type of project, occupancy characteristics and
location; and by using this information, shall generate an
estimate of direct and indirect economic output, as deemed
reasonable by the Authority, and projected eligible revenues.

Supp. 7-18-11
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19:31-4.2

This information may be supplemented by the use of industry
accepted estimates, that is, U.S. Department of Commerce
Regional Input-Output Modeling System data, when specific
data is not available.

“Incentive grant” means reimbursement of all or a portion
of the project financing gap of a redevelopment project.

“Infrastructure 1mprovements in the public right-of-way”
mean public structures or improvements located in the public
rlght-of-way that are located within a project area or that
constitute an ancillary infrastructure pro_]ect and may include,
but not be limited to, signalization and new interchanges,
public parking structures, and pedestrian, bicycle-oriented
and mass transit’ 1mprovements and publ1c ut111t1es such as
water, sewer, electric and gas.’

“Internal rate of return” means the- d1scount rate ‘at which
the present value of the future cash ﬂows of an investment
equal the cost of the investment. ‘

“Local incentive grant” means a grant made pursuant to a
redevelopment incentive grant agreement: ‘between a munic-
ipality and a developer, or a municipal ordinance authorizing
a project to be undertaken by a municipal redeveloper and
which is subject to review by. the Local Finance Board, in the
Division of Local Government Serv1ces in the Department of
Communlty Affairs.

“Mumc1pal redeveloper means a mumcrpal government or
a redevelopment agency acting on behalf of a municipal gov-
ernment as deﬁned in section 3 of P.L. 1992, c. 79 (N J.S.A.
40A:12A-3) that is an apphcant fora redevelopment incentive
gran_t agreement. = Yo T

“Net profit margin” means net.income as a percentage of
project sales value.

“Project area” or “redevelopment project area” means land
or lands under common ownersh1p or conttol which shall be
located ina quahfymg economic redevelopment and growth
grant incentive area, including, but not limited to, control
through a redevelopment agreement w1th a mun1c1pa11ty pur-
suant to N.J.S.A. 40A:12A-1 et seq. or as otherwrse eéstab-
lished by a municipality.

“Project ﬁnancmg gap” means the part of the eligible proj-
ect costs that remains to be financed after all other sources of
capital have been accounted for, including, but not limited to,

developer contributed capital or equity -which shall not be less »

than 20 percent of the eligible project’ cost, and investor or
financial entity capital or loa_ns for which the developer, after
making all good faith efforts to raise additional capital,
certifies that additional capital cannot be raised from other
sources. When . calculating the project: ﬁnancmg gap, the
factors set forth at N.JLA.C. 19:31-4.5(a)4; mcludmg, but not
limited to, return on investment, net profit margin and cash on
cash yield will be considered. The project ﬁnancmg gap may

" be increased - by the cost of capital necessary to. raise . an

amount of current capital sufficient to complete the project

- when combined with all other sources of capltal in recog-

nition- that the incremental eligible revenues will be reim-
bursed over an estimated period of years. '

31-14.1

“Qualifying economic redevelopment and - growth grant
incentive area” ‘or “incentive area” means Planning Area 1
(Metropohtan), Planning Area 2 (Suburban), or a cénter as
designated by the State Planning Commission; an area zoned for
development pursuant to a master plan adopted by the New
Jersey Meadowlands Commission pursuant to subsection (i) of
section 6 of P.L.. 1968, c. 404 (N.J.S.A. 13:17-6) or subject to a
redevelopment plan adopted by the New. Jersey Meadowlands
Commission pursuant to section 20 of P.L. 1968; c. 404
(NJ.S.A, 13:17-21); any land owned by the New Jersey Sports
and Exposition Authority, established pursuant to P.L. 1971, c.
137 (NJ.S.A. 5:10-1 et seq.), within the boundaries of the
Hackensack Meadowlands District as delineated in section 4 of
P.L. 1968, c. 404 (N.JS.A. 13: 17-4); a pinelands regional growth
area, a pmelands town management area, a pinelands village, or
a military and Federal installation area established pursuant to
the pinelands comprehensive management plan adopted pursuant
to P.L. 1979, c. 111 (N.J.S.A. 13:18A-1 et seq.); a transit village;
and Federally owned land approved for closure under a Federal
Base Reahgnment Closing Commission action.

“Redevelopment incentive grant agreement” means an
agreement between the State Treasurer, the Authority and a
developer; or a 1numc1pa11ty and. a developer, or a mun1c1pal
ordinance authorizing a project to be undertaken by a munic-
ipal redeveloper under which, in exchange for the proceeds
of an incentive grant, the. developer agrees to perform any
work or undertaking necessary for a redevelopment project,
including the clearance, development or redevelopment, con-
struction, or rehabilitation of any structure or improvement of
commercial, industrial, . residential, or publlc structures or
improvements within a qualifying economic redevelopment
and growth grant incentive area. ,

“Redevelopment project” or “project” means a specific
work or improvement, including lands, buildings, improve-
ments, real -and personal property or any. interest therein,
1nclud1ng lands under water, riparian rights, space rlghts and
air rights, acquired, owned, developed or redeveloped, con-
structed, reconstructed, rehabilitated or 1mproved, -undertaken
by a developer within a project area and any ancillary infra-
structure project associated therewith,

“Retained job” means a position that currently exists in
New Jersey and is filled by a current employee but which, as
certified by the business’s chief executive officer, is at rlsk of
being lost to another state or country.

“Revenue 1ncrement base means the amounts of all eligi-
ble revenues from sources within the redevelopment project
area in the calendar year preceding the year in which the
redevelopment incentive grant agreement is executed as
certified by the State Treasurer for State revenues. R

“Soft costs” means all costs assomated w1th financing, desrgn,
engineering, legal, real estate comm1ss1ons, furniture, or office
equipment with a useful life of less than ﬁve years, provided they
do not exceed 20 percent of ehglble prOJect costs, A

“Transit village” means- a commumty w1th a bus, tram,'
light rail, or ferry station that has developed a plan to achieve
its economic development and revxtallzatron goals and des-

Supp. 2-21-12
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ignated by the New Jersey Department of Transportatlon asa
transit village. .

Amended by R.2012 d.044, effective February 2] 2012.

See: 43 N.J.R. 2991(a), 44 N.JR. 512(a).

~ Rewrote deﬁmtlon “Qualifying economic redevelopment and growth
grant incentive area”.

19:31-4.3 Eligibility criteria’

(a) The Authority, in consultation with the Treasurer for a
State grant, shall conduct a review to determine eligibility for
any State or local incentive grant, wherein the following must

apply:

1. The redevelopment project must be located in a

qualifying economic redevelopment and growth grant
incentive area, provided, however, that a State incentive
grant shall not be given for a project in an incentive area
that qualifies as such solely by virtue of being a transit
village;

2. The developer must not have commenced any con-
struction at the site of a proposed redevelopment project
prior to submitting an application, except as set forth in (a)2i
or ii below. For purposes of this paragraph, construction
shall have commenced if the project has received site plan
approval and started site preparation or utility installation.

i. In the event construction has commenced on a
proposed redevelopment project, the project may be

eligible if the Authority, at its sole discretion, determinesv

that the project would not be completed otherwise; or

ii. In the event the project is to be undertaken in
phases, a developer may apply for phases for which
construction has not yet commenced, subject to N.J.A.C.
19:31-4.5(a)2;

3. For any State incentive grant project consisting of
newly-constructed residential units, the developer shall be
required, pursuant to P.L. 2008, c. 46 (N.J.S.A. 52:27D-
329.9), to reserve at least 20 percent of the residential units
constructed for occupancy by low or moderate income
households, as those terms are defined in section 4 of P.L,
1985, c. 222 (N.J.S.A. 52:27D-304), with affordability con-
trols as required under the rules of the Council on
Affordable Housing, unless the municipality in which the
property is located has received substantive certification
from the council and such a reservation is not required
under the approved affordable housing plan, or the munici-
pality has been given a judgment of repose or a judgment
of compliance by the court, and such a reservation is not
required under the approved affordable housing plan;

4. A project financing gap exists; and’

5. Pursuant to a fiscal impact analysis for a State grant,
the overall public assistance provided to the pl‘Q]eCt will
result in net benefits to the State.

19:31-4.4 Application submission requirements for State
incentive grants

(a) A developer that submits an application to the Author-
ity for a State incentive grant shall indicate on the application

whether it is also applying for a local incentive grant. In each
instance where an applicant indicates that it is also applying

for a local incentive grant, the EDA shall forward a copy of -
the application to the municipality wherein the redevelopment

project is to be located so that the local incentive grant may
be reviewed and approved by municipal ordinance. A devel-

oper or municipal redeveloper that submits an application for

a local incentive grant shall indicate on the -application
whether it is also applying for a State incentive grant.

(b) A developer seeking a State incentive grant shall sub-
mit to the Authority the following information in its appli-
cation:

1. The name of the business;
2. The contact information of the business;

3. Prospective future address of the busmess (f dif-
ferent);

4. The type of the business;

5. Principal products and services and three-digit North
American Industry Classification System number;

6. The New Jersey tax identification number;
7. The Federal tax identification number;
8. An anticipated construction schedule;

9. Estimated eligible project costs, including any State
or local grant funding to the project, and proposed terms of
financing, including projected internal rate of return, net
margin, return on investment and cash on cash yield;

10. Estimates of the revenue increment base and pro-
jection of the eligible revenues for the project, and the
assumptions upon which those estimates are made;

11. For certain projects consisting of newly-constructed
residential units, a certification that it meets the require-
ments of N.J.A.C. 19:31-4.3(c);

12. Estimated costs to the municipality resulting from
the project;

13. Certification that the business applying for the pro-
gram is not in default with any other program administered
by the State of New Jersey;

14, Disclosure of legal matters in accordance with the
Authority debarment and disqualification rules at N.J.A.C.
19:30-2;

15. Submission of an application and fee for a tax
clearance certificate pursuant to P.L. 2007, c. 101;

16. A list of all development subsidies, as defined by
The Development Subsidy Job Goals Accountability Act,
P.L. 2007, c. 200 (N.J.S.A. 52:39-1 et seq.), that the appli-
cant is requesting or receiving, the name of the granting
body, the value of each development subsidy, and the
aggregate value of all development subsidies requested or
received. Examples of development subsidies are tax bene-
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fits from programs authorized under P.L. 2004, c. 65; P.L.
1996, c. 26; and P.L. 2002, c. 43;

17. The status of control of the entire redevelopment
project site, shown for each block and lot of the site as
indicated upon the local tax map;

18. A list and status of all required State and Federal
government permits that have been issued for the redevel-
opment project, or will be required to be issued pending
resolution of financing issues, as well as of all local
planning and zoning board approvals, that are required for
the redevelopment project;

19. A description of how the project addresses the
factors contained in N.J.A.C. 19:31-4.6(b);

20. A description of how the green building standards
set forth in the green building manual prepared by the
Department of Community Affairs, pursuant to section 1 of
P.L. 2007, c. 132 (N.J.S.A. 52:27D-130.6), are to be incor-
porated into the proposed project including use of
renewable energy, energy-efficient technology, and non-
renewable resources in order to reduce environmental
degradation and encourage long-term cost reduction, as
listed on the EDA website at www.njeda.com;

21. A copy of a letter of support from the governing
body of the municipality in which the proposed redevelop-
ment project is located; and

22. Any other necessary and relevant information as
determined by the applicant or the Authority for a specific
application.

19:31-4.5 Financing gap and fiscal impact analysis

(a) The Authority, in consultation with the State Treasurer,
shall review the proposed redevelopment project costs and

evaluate and validate the project financing gap estimated by -

each developer applying for a State incentive grant, as
follows:

1. The Authority will evaluate proposed project costs
against reasonable costs as noticed on the EDA website at
www.njeda.com for the standard of review, which shall
include, but not be limited to, construction, tenant fit out,
consultants, rental rates, rates of return and vacancy
allowances;

2. For a redevelopment project involving rehabilitation
or improvement of an existing building(s), the costs of land
* acquisition and rehabilitation shall not exceed 100 percent
of the replacement cost for new construction, exclusive of
any environmental remediation costs. When evaluating a
redevelopment project involving rehabilitation or improve-
ment of existing building(s), if a developer spends more
than 50 percent of the total cost of acquisition of the
building(s) on such rehabilitation or improvement, then the
cost of acquisition shall be included in the eligible project
costs. With respect to the Authority’s evaluation of a rede-
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velopment project pursuant to the requirements of N.J.A.C.
19:31-4.3(a)2i, a developer’s future expenditures will have
to be at least 50 percent of the project costs previously
expended as of its application date in order for the
Authority to include the costs expended prior to the
application date to be included in the eligible project costs;

3. For large, multi-phased projects that are built se-
quentially over time, the EDA shall only evaluate and
validate the project financing gap on phases of the project
with funding commitments; and

4. The financing gap analysis shall include, but not be
limited to, an evaluation of the eligible project costs, pro-
posed rental rates, vacancy rates, internal rate of return, net
profit margin, return on investment and cash on cash yield
in comparison to market ranges for such items, as noticed
on the EDA website at www.njeda.com or, in the Author-
ity’s sole discretion, in comparison to alternative financing
structures for a comparable project available to the devel-
oper or its tenants.

(b) The Authority, in consultation with the State Treasurer,
shall undertake the fiscal impact analysis by determining
whether the overall public assistance provided to the pro-
posed redevelopment project will result in net positive
economic benefits to the State for a period equal to 75 percent
of the useful life of the project not to exceed 20 years.

(c) In determining whether the project meets the net
positive economic benefits analysis, the Authority’s consid-
eration shall include, but not be limited to, the State taxes
paid directly by and generated indirectly by the developer,
taxes paid directly or generated indirectly by new or retained
jobs, and peripheral economic growth caused by the project,
provided that such determination shall be limited to the net
economic benefits derived from the capital investment
commenced after the submission of an application to the
Authority.

(d) For the calculation of new revenues in predominantly
retail projects in the net positive economic benefits analysis,
the following weighting criteria shall be used:

1. When a project is proximate to a neighboring state
jurisdiction (that is, Pennsylvania, Delaware, New York)
and the project can demonstrate substantial increased
incremental tax revenue to the State of New Jersey from
other jurisdictions through a marketing analysis provided
by the developer, 100 percent of the projected incremetital
ongoing sales tax revenue will be factored in the analysis;

2. When a project is a destination entertainment and
retail facility (that is, a project which contains unique retail
establishments, entertainment and/or sports venues) and the
project can demonstrate substantial increased incremental
tax revenue to the State of New Jersey from other juris-
dictions through a marketing analysis provided by the
developer, 100 percent of the projected incremental on=
going sales tax revenue will be factored in the analysis;
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3. For projects which are significantly retail in nature,
but do not meet either (d)1 or 2 above:

i.  Ongoing State sales tax revenue will be calcu-
lated at 0 percent value; '

ii. One-time construction related taxes will be cal-
culated at 100 percent value; and

iii. Ongoing other tax revenues, for example, corpo-
ration business taxes and gross income taxes, will be
calculated at 66 percent value.

(e) The State Treasurer will approve or disapprove the
redevelopment project costs, the financing gap, and the net
positive economlc benefits.

19:31-4.6 Approval of application for State incentive
grant

(a) The Authority and the State Treasurer may approve an
application only if they make a finding that the State revenues
to be realized from the redevelopment project will be in
excess of the amount necessary to reimburse the developer
for the portion of the project financing gap allocable to the
State incentive grant. This finding may be made by an
estimation based upon the professional judgment of the Chief
Executive Officer of the Authority and the State Treasurer.

(b) In deciding whether or not to recommend entering into
a redevelopment incentive agreement, the Chief Executive
Officer shall consider the following factors prior to approval:

1. The economic feasibility of the redevelopment proj-
ect; :

2. The extent of economic and related social distress in
the municipality and the area to be affected by the rede-
velopment project; '

3. The degree to which the redevelopment project will
advance State, regional and local development and plan-
ning strategies;

4. The likelihood that the redevelopment project shall,
upon completion, be capable of generating new tax revenue
in an amount in excess of the amount necessary to reim-
burse the developer for project costs incurred as provided
in the redevelopment incentive grant agreement;

5. The relationship of the redevelopment project to a

comprehensive local development strategy, including other -

major projects undertaken within the municipality;

6. The need of the redevelopment incentive grant
agreement to the viability of the redevelopment project;
and

7. The degree to which the redevelopment project en-
hances and promotes job creation and economic devel-
opment.

(c) The decision whether or not to approve an application
and enter into a redevelopment incentive -grant is solely
within the discretion of the Authority and the State Treasurer,
provided they both agree to enter into an agreement.

(d) Except for a local redevelopment incentive grant
agreement with a municipal redeveloper, in no event shall the
combined amount of the reimbursements under the redevel-
opment incentive grant agreements with the State and munici-

pality exceed 20 percent of the eligible cost of the project.

19:31-4.7 State incentive grant agreement

(a) Upon approval of the application by the Authority and
the State Treasurer, the Authority and the developer will exe-
cute a commitment letter providing information specific to
the grant amount and containing conditions that must be met
prior to receiving the grant. Upon a receipt of evidence from
the developer that it has control of the redevelopment project
site and offers of financing, which may be conditioned upon
execution of the grant agreement, and that it has met any
other conditions set forth in the ‘commitment letter, the
Authority and the State Treasurer may enter into a State
redevelopment incentive grant agreement with a developer
for the reimbursement of incremental State revenues directly
realized from businesses operating on the redevelopment
project premises.

(b) The Chief Executive Officer of the Authority, in con-
sultation with the State Treasurer, shall negotiate the terms

and conditions of any State redevelopment incentive agree- -

ment. The State redevelopment incentive grant agreement
shall include, but not be limited to, the following terms and
conditions as determined by the Authority: :

1. The maximum percentage reimbursement amount,
the maximum aggregate . dollar amount of the incentive
.grant to be awarded the developer, the maximum annual
- percentage of reimbursement, the particular tax or taxes to
be utilized from those listed in N.J.A.C. 19:31-4.8(a), the
order in which multiple taxes will be applied to determine
the incentive grant amount, and, for a project receiving an
incentive grant in excess of $50 million, the amount of the
negotiated repayment to the State which shall be up to the
amount of the maximum aggregate dollar amount  of the
reimbursement. If the actual project costs are less than the
project costs set forth in the application, the percentage
reimbursement amount will be based on the actual project
costs. For the purposes of determining the amount and
timing of any repayment due for projects receiving an
incentive grant in excess of $50 million, the Authority shall
consider such factors as the financial structure of the proj-
ect, risk of the project, developer returns, magnitude of
State support, as well as the returns of various types of
revenue generating projects, that is, retail, commercial
and/or hotel. If the project does not produce the anticipated
amount of incremental taxes in a given year, the developer
shall only receive the approved percentage of actual tax
revenue created;
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by clear and convincing evidence, as determined by the
Director of the Division of Taxation in the Department of the
Treasury, that control exists in situations -involving lesser
percentages of ownership than required by those statutes. An
affiliate of a business may contribute to meeting either the
qualified investment or full-time employee requlrements ofa
business that applies for a credit under section 3 of P.L. 2007,
c. 346 (N.J.S.A. 34:1B-209).

“Approval letter” means the letter sent by the Authority
that sets forth the conditions subsequent to the approval, the
forecasted - schedule for completion and ‘occupancy of the
project, the date the 10-year eligibility period is scheduled to
commence, the estimated amount of fax credlts, and other
such information which further the purposes of P.L, 2007, c.
346. The approval letter will require the applicant to submit
progress information by a certain date in order to preserve the
approval of the tax credlts v

“Authority” means the New Jersey Economlc Development
Authorlty

“Board” means the Board of the New Jersey Econom1c
Development Authorlty '

“Busmess means a corporation that is subject to the tax
imposed pursuant to section 5 of P.L. 1945, ¢. 162 (N.J.S.A.
- 54:10A-5), a corporation that is subject to the tax 1mposed
pursuant to sections 2 and 3 of P.L. 1945, ¢. 132 (N.J.S.A.
54:18A-2 and 54: 18A-3), section 1.of P.L. 1950, c. 231
(NJ.S.A. 17:32-15) or N.J.S.A. 17B:23-5, or'is an entlty
classified as a partnership, an S corporation, or a limited lia-
bility company A business shall include an afﬁhate of ‘the
business if that business applies for a credit based upon any
capital investment made by the affiliate or full-time employ-
ees of an affiliate are necessary to evidence compliance with
eligibility reqmrements

“Capital investment” in a qualified busmess facility and a
qualified residential project means expenses incurred for the
site preparatron and construction, repair, renovation, improve-
ment, equipping, or furmshmg of a building, structure, facility
or improvement to real property, including associated soft

costs. Capital investment .includes obtalnmg and installing

furnishings and machmery, apparatus or equlpment for the
operation of a business in a building, structure, facility or
improvement to real property, site-related utility and transpor—
tation infrastructure improvements, plantings or other envi-
ronmental components required to- attain the level of silver
rating or above in the LEED® building rating system, but only
to the extent that such caprtal investments have not received
any grant finanicial assistance from" any other State funding
source including -N.J.S.A. 52:27H-80 et seq. (The United

States Green Building Council has developed the Leadership -

in Energy & Environmental Design (LEED) Green Bulldmg
- Rating System for measuring the energy efficiency and envi-
ronmental sustainability of bulldmgs The LEED Rating Sys-
tem is a third party certification program and the natlonally
“accepted benchmark for the design, construction and opera-
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tion of high performance buildings.) Vehicles and heavy
equipment not permanently located in the building, structure,
facility or 1mprovement shall not constitute a capital invest-
ment. Also included is remediation of the qualified business
facility or qualified residential project site, but only to_the
extent that such remediation has not received financial
assistance from .any.other Federal, State, or local ﬁmdmg
source. With respect. to commercial development, to be in-

~ cluded the capital investment must be commenced after the

January 13, 2008 effective date of the Act and the applicant
submits its documentation for approval of its credit amount
by the eighth anniversary of that date. With respect to
residential development, to be included the capital investment
must be commenced after July 28, 2009, the effective date of
P.L. 2009, c. 90, and the applicant submits its documentation
for approval of its credit amount by the eighth anmversary of
that date, that is, by July 28, 2017, For purposes .of this
subchapter, “commenced” shall mean that the project consist~
ing of construction of a new building shall not have pro-
gressed beyond site preparation; the project: consisting of
acquisition of an existing building. shall not have closed title;
and the project consisting of renovation or reconstruction of
an-existing building shall not have commenced construction.

“Developer” means, with respect to a qualified business
facility, a business that intends to construct and lease a busi-
ness facility. A developer may. seek to receive approval that
the facility will constitute a qualified business facility con-
ditioned upon identification of tenants that will have quali-
fying employment and pro formas 1nd1catmg that the capital
investment requirements will be met.

“Eligibility perrod” means the 10-year perlod in which a
business may claim an urban transit hub tax credit, beginning
with the tax period in which the Authority accepts the
certification of the business that it has met the capital
investment and employment qualifications, if any, of the
Program. -

“Eligible municipality” means a municipality: which quali-
fies for State aid pursuant to P.L. 1978, ¢. 14 (NJ.S.A.
52:27D-178 et seq.) or which was continued to be a qualified
municipality thereunder pursuant to P.L. 2007, ¢. 111; and in

-which 30 percent or more of the value of real property was

exempt from local property taxation during tax: year 2006.
The percentage of exempt property shall be. calculated by
dividing the total exempt value by the sum of the net
valuation, which is taxable and that which is tax exempt. For
State fiscal year 2008, the eligible - municipalities . are:
Camden, East Orange, Elizabeth, Jersey City, Newark, New

Brunswick, Paterson, Trenton and Hoboken, For subsequent

State fiscal years, the Authority, after consultation of the
Department of Community Affairs, shall annually publish at-
WWW. newrersevbusmess gov a notice hstmg the ehglble mu-"
nicipalities. .

~ “Full-time employee means a person employed by the' :
business for consideration for at least 35 hours.a week; or
who renders any other standard of service generally accepted
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by custom or practice as full-time employment as determined
by the Authorlty, or a person who is employed by a profes-
sional employer organization pursuant to an employee leasing
agreement between the business and the professional em-

ployer organization, in accordance with P.L. 2001, c. 260

(N.J.S.A. 34:8-67 et seq.) for at least 35 hours a week, or who
renders any other standard of service generally accepted by
custom or practice as full-time employment, as determined by
the Authonty, and whose wages are subject to withholding as
provided in the New Jersey Gross Income Tax Act, N.J.S.A,

54A:1-1 et seq., or an employee who is a resident of another
state but whose income is not subject to the New Jersey Gross
Income Tax Act, N.J.S.A. 54A:1-1 et seq., or who is a partner

of a business who works for the partnérship for at least 35

hours a week, or who renders any other standard of service
generally accepted by custom or practice as determined by
the Authority as full-time employment -and whose distribu-
tive share of income, gain, loss, or deduction, or whose
guaranteed payments, or any combination thereof is subject to
the payment of estimated taxes, as provided in the New
Jersey Gross Income Tax Act, N.J.S.A. 54A:1-1 et seq. “Full-
time employee” shall not include any person who works as an
independent contractor or on a consultmg basrs for the
business. -

~ “Full-time employee at the quahf ed business ' facility”
means a full-time employee whose primary office is at the
site and who spends at least 80 percent of his or her time at
the site, or who spends any other period of time generally

accepted by custom or practice as full-time employment at

the site, as determined by the Authonty

‘“Leasable area” means rentable area of the building as cal-
culated pursuant to the measurmg standards of the project.
This standard will be defined in the lease for tenant - appli-
cants. The rentable area measures the tenant’s pro rata portion
of the entire office floor, mcludmg public corridors, rest-
rooms, janitor closets, utility closets and machine rooms used
in common with other tenants, but excludmg elements of the
building that penetrate through the floor to areas below. The
rentable area of a floor is fixed for the life of a building and is
not affected by changes in corridor sizes or configuration.

“Letter of compliance” means the letter issued annually by
the Authority pursuant to. NJ.A.C. 19:31-9.14 that must
accompany the use of the tax credit certlﬁcate

“Light rail station” means a location where passengers
board or alight River Line Light Rail, the Hudson-Bergen
Light Rail, the Newark Light Rail services, or any other light
rail service owned and/or operated by New Jersey Transit
Corporation, Port Authority Transit Corporation or Port Au-
thority Trans-Hudson Corporation in the State of New Jersey.
Light rail is a transit mode with a'lighter volume traffic
capacity compared to commuter rail service and characterized
by lighter vehicles operating in one or two-car trains on fixed
rails, powered by electric or diesel, and not regulated by the
Federal Railroad Administration unless covered by a waiver
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for shared-use operatron of freight and hght rall passenger
service.

“Mixed use project” means a project comprising both a
qualified business facility and a qualified residential pro,lect
provided that the residential project does not need to be the
predominant part of the mixed use project if it meets the

_criteria set forth in N.J.A.C. 19:31-9.3(a)5.

-“Net leasable area” means the usable area or actual occu-
piable areca of a building, a floor or an office suite, The
amount of usable area can vary over the life of a building as
corridors expand and contract and as floors are remodeled,
and thus is not fixed for the life of a building as would be the
case with leasable area. :

“New full-time position” means a position created by the
business at the qualified business facility that did not previ-
ously exist in this State. New full-time position shall also
include new full-time positions that a business creates after
receipt of approval pursuant to N.J.LA.C. 19:31-97 that are
transferred to the quallﬁed business facility upon completlon
thereof.

“Partnership” means an entity classified as a partnershlp
for Federal income tax purposes.

“Professional employer organization” means an employee
leasing company registered with the Department of Labor and
Workforce Development pursuant to P.L. 2001, c. 260
(N.J.S.A. 34:8-67 et seq.). ' ’

“Program” means the Urban Transit Hub Tax Credit Pro-
gram created pursuant to P.L. 2007, c. 346 and provided in
this subchapter. ’

“Progress information” means the information that must be
submitted pursuant to N.J.A.C. 19:31-9.8. '

“Project” or “hub project” means employment by the
business of a minimum of 250 full-time employees at a facil-

ity that meets the capital investment criteria of the Act in a- .

qualified busmess facility located within a designated urban
transit hub in an eligible municipality.

“Qualified business facility” means any building, complex
of buildings or structural components of buildings, and all
machinery and equipment as defined under capital -invest-
ment, located within a designated urban transit hub in an
eligible municipality, used in connection with the operatlon
of a business.

“Qualified residential project” means any building, com-
plex of buildings or structural components of bulldmgs
consisting predominantly of residential units, located in an
urban transit hub within an eligible municipality.

“Rail station” means a rail station, including light rail sta-

tions, of the New Jersey Transit Corporation, Port Authority

Transit Corporation or Port Authority Trans-Hudson Cor-
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~ poration, but shall not include -any rail station located at an
 international arrport .

“Res1dent1al developer” means a business that 1ntends to
make or acquire capital investments in a qualified residential
project pursuant to sections 34 and 35 of P.L. 2009, ¢. 90.

“Residential unit” means a re51dent1al dwellmg unit such as
a rental apartment, a condominium or eooperatlve unit, a
hotel room, or a dormitory room. .

“Site preparatron means the clearing, excavatlon or re-
moval of existing bulldmgs, structures, vegetation, or facili-
ties, and the site gradlng or other earth work, which is neces-
sary for the construetron ofa quahﬁed business facility.

“Soft costs” means all costs assoclat d w1th fmancmg,
design, engineering, legal real estate ‘commissions, furniture,
or office equipment with a useful 1 of less than five years,
provided they do not exceed 20 per i il capltal 1nvest-
ment, v ' -

“Tax accountmg period” or “tax pr1v11ege perlod” or. “tax
period” shall mean tax year for. purposes of this :

“Tenant” means a busmess that is a lessee or owner of a
condomlmum in a quahﬁed busmess facility and does not
include a lessee or owner of a condomlmum in a quallﬁed
res1dentlal facﬂlty ' :

“Urban transit hub” means property located w1th1n a one-
half mile radius. surroundmg the mid point of a New Jersey
Transit Corporatlon Port Authorlty Transit Corporation or
Port Authority Trans-Hudson Corporatlon rail station plat-
- form area, mcludmg all light rail station and property lo-

cated within a one-mile radius of the m1d pomt of the plat-

form area of such a rail station if the property is in a qualified
mun101pa11ty under . the - Municipal Rehabilitation and Eco-
nomic Recovery Act P.L. 2002, ¢c. 43 (N.J.S:A.. 52:27BBB-1

et seq.); property located within a one-half mile radius sur:
rounding the mid point of one of up to two. underground light
rail stations’ platform areas that are most proxunate to an
mterstate rail station; and property adjacent to, or connected

: - by rail spur to, a freight rail line if the business uses that

freight line at any rail spur located adjacent to or within a
one-mile radius. surroundmg the enfrance tothe property,
- provided the property is located in the eligible municipality,
if, as part of its regular course of business, as determined by
the Authority, the business utilizes ‘that freight rail line for
“loading and unloadmg freight cars on trains delineated by the
Authority pursuant to subsection e. of section 3of P.L. 2007,
c. 346 (N.J.S.A.-34:1B-3¢). A" property, _whlch is ‘partially
included within the radius, shall only be considered part of
the hub if over 50 percent of its land area falls within the
radius. In the case of a rail station with multiple rail lmes,

n separate mldpomt shall be determined for each such rail line. -
* Once the hubs have been delineated, the Authorlty will post

eligible rail stations and corresponding midpoints on the
website at www.newjetseybusiness.gov. The posting will be

)
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updated if the. ehgrble rail stations change and to reflect
changes in station mldpomts

“Urban transit hub tax credit” or “tax credit” means the tax
credit permitted under P.L. 2007, c. 346, as amended by P.L.
2009, ¢. 90 and this subchapter, which may be applied against -
the tax liability otherwise due for corporation business tax or
insurance premiums tax pursuant to section 5 of P.L. 1945, ¢.
162 (N.J.S.A. 54; lOA—5), pursuant to sections 2 and 3 of P.L.
1945, ¢. 132 (N J.S.A. 54:18A-2 and 54:18A-3), pursuant to
section 1 of P.L. 1950, ¢.’ 231 (NJS.A. 17:32- -15), or
pursuanttoNJSA 17B235 '

“Urban transrt hub. tax credlt transferee” or “tax cred1t=
transferee” means if the business transfers. its tax credits by'
first obtaining and then sellmg or ass1gmng its tax credits as

‘evidenced by a tax credit transfer certificate, then. the owner

of the tax credits, mcludmg any subsequent owners. of the tax
credits. :

Amended byR. 2010 d,177 effectlve August 16, 2010
See: 42 N.JLR.;907(a), 42 N JR; 1902(a) o

'Rewrote - deﬁmtlons “Affiliate”; ‘“Business”, “Capxtal investment”,
“Full-time employee”, “Lrght tail station”, “Rail station™, “Urban trans1t
hub™ and “Urban transit hub tax credit™; substrtuted deﬁmtron “Approval -

letter” for definition “ “Agreement’ or ‘projéct agreement’ ”; réwrote

deﬁmtron “Approval letter”; -added definitions “Developer”; “Full-txme
employee at the: qualified business: facility”, “Letter of compliance”,
“Professional employer organization”, “Progress information”, “Quali-
fied residential project”, “Res1dent1al developer”, “Remdentlal unit”,
“Soft costs” and “Tenant”; in definition “Eligibility period”, inserted *,
if any,”; and in deﬁmtxon “Ellgrblef unicipality”, substituted the second
occurrence of “was”:for’ “1s” pre 14 “exempt from”, - and ‘inserted
“during tax year2006”, .- "¢ -
Amended by R.2012 d. 044 effectlve February 21, 2012
See: 43 N.JR.2991(a), 44 N.JR. 512(a).

Added deﬁnmons “Mixed use project”. and “Urban transit hub tax
i ition. “Qualxﬁed residéntial prOJect”, sub-

“stituted “consnstmg predommantly for.¢ mcludrng a'mixed use prOJect

the majority of which, as measured by square footage; consists”; in
definition “Urban transit hub”; inserted “if the business uses that. freight
line at any rail spur. located adjacent to .or within a one-mile radius
surroundmg the entrange to the property, provided the property is
located ‘in the eligible mmuelpahty,”, and in definition “Urban transit
hub tax-credit”, substituted “or”’ for a:comma precedmg and deleted “or
gross 1ncome tax followmg 1nsurance premlums tax

19:31-93 E‘ligibility criteria

(@ In order to be ehglble to be consndered for an urban
transit hub tax credit:

1. Fora quahﬁed business faclhty, if the busmess is
other than a. tenant the busmess shall: :

i Make or acqulre capltal mvestments ina quah-‘
fied busrness faclhty totaling not less than. $50, 000,000.

The capltal investments “of the - owner shall 1nclude'~~7-*f‘

capital investments made by a tenant- and may mclude '

any tenant allowance provided by the o n the lease -~
and any tenant improvements funded by a tenani(s), but -
only to the extent necessary to meet the owner’s mrm-g
mum cap1tal ‘investment of $50,000,000 provided that
the owner so mdlcate in h1s appllcatron or certlﬁcatron_

\
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and further provided that such tenant‘_allOWahee or tenant
improvements meet the definition of capital investment;

i, Employ not fewer than 250 full-time employees
at the qualiﬁed business facility; and

iii. Demonstrate to the Authonty that the State’s
~_financial support of the proposed capital investment will
yield a net positive economic benefit, equaling at least
110 percent of the approved tax allocation amount, to
both the State and the eligible municipality for the
period equal to 75 percent of the useful life of the invest-
ment, not to exceed 20 years. '

2. If the busmess is a tenant in a qualified busmess
facrhty

i..  The owner of the qualified business facility shall
make or acquire capital investments, or in a mixed-use.

facility capital and residential capital investments in the
facrllty totaling not less than $50,000,000, as calculated
in accordance with (a)1i above;

ii. The tenant shall occupy a leased area of the

qualified business facility that represents at least

$17,500,000 of the capital investment in the facnhty, as
calculated pursuant to (b) below;

iii. The tenant business and up to two other tenants.
shall employ not fewer than 250 full-time employees in

the aggregate at the qualified busmess facllrty,

-iv. - The business shall leas,e the qualified busiﬁess
facility for a term of not less than 10 years; and

v.  Except for tenants of a qualified business facility
for which the owner has previously demonstrated a net
positive benefit and received approval of the project site
. or approval of tax credits, the business shall demonstrate
to the Authority that the State’s financial support of the
proposed capital investment will yield a net positive
economic benefit, equaling at least 110 percent of the
approved tax allocation amount, to both the State and the
eligible municipality for the period equal to 75 percent
of the useful life of the term of the tenant’s lease, not to
exceed 20 years. For purposes of this evaluation, the
tenant may include the benefit derived from the owner’s
capital investment, but not from employees other than
those referenced in (a)2iii above. For purposes of this
evaluation, the tenant may include the benefit derived
from the owner’s capital investment and from all
employees located in the qualified business facility.

3. For a qualified residentiel project, the residential
developer shall:

i.  Make or acquire capital investments totaling not
less than $50,000,000 in a qualified residential project.
This requirement may be met by the resrdentlal devel~
oper or by one or more of its afﬁhates

Supp. 2-21-12

ii. - Demonstrate to the Authority that the qualified
residential project is likely to be realized with the pro-

vision of tax credits at the level requested, but is not .

likely to be accomplished by prlvate enterprise without
the tax credits; and :

ili. Notbe requrred to meet the employment require-
ments required for a qualified business facility.

4. For a qualified mixed use facility, the business shall:

i. ~Make or acquire capital investments in a quali-
fied business facility that is part of a mixed use project
provided that the qualified business facility represents at
least $17,500,000 of the total capital investment in the
mixed use project and the total capital investment in the
mixed use project of which the qualified business facility
is a part is not less than $50, 000,000;

ii. Employ not fewer than 250 full-time employees
at the qualified business facility; and

iii. Demonstrate to the Authority that the State’s fi-
nancial support of the proposed capital investment will
yield a net positive economic benefit, equaling at least
110 percent of the approved tax allocation amount, to
both the State and the eligible municipality for the
period equal to 75 percent of the useful life of the in-
vestment, not to exceed 20 years.

5. For a quahfied residential project that includes a
mixed use project, the developer shall:

i.  Make or acquire capital investments in a quali-
fied residential project that is part of a mixed use project

provided that the qualified residential project represents -
at least $17,500,000 of the total capital investment in the

mixed use project and the total capital investment in the
mixed use prolect of which the qualified residential
project is a part is not less than $50,000,000;

_ii. Demonstrate to the Authority that the qualified
residential project is likely to be realized with the pro-
vision of tax credits at the level requested, but is not
likely to be accomplished by private enterprlse without
the tax credits; and

ili. Not be required to meet the employment require-
ments required for a qualified business facility.

(b) In order to determine whether the tenant’s leasable area
of the qualified business facility satisfies the capital invest-
ment ehglblhty threshold, the Authority shall multiply the
owner’s capital investment by the fraction, the numerator of
which is the leased net leasable area and the denominator of
which is the total net leasable area. Capital investments made
by a tenant and not allocated to meet the owner’s minimum
capital investment threshold of $50,000,000 shall be added to
the amount of capital investment represented by the tenant’s
leased area in the. qualrﬁed busmess facility.

31-22.6
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(c) Full-time employment for an accounting or privilege
period shall be determined as the average of the monthly full-
time employment for the period.

(d) Because a busmess may mclude an affiliate or affili-
ates, the capital investment and employment requirements
may be met by the business or by one or more of its affiliates,
and the entity satisfying the capital investment requirement
does not need to be the same as the entity satisfying the
employment requirement.

(¢) A business shall be treated as owner of a qualified
business facility or a qualified residential project if it holds

title to the facility, whether it ground leases the'land under-

lying the facility for at least 50 years or holds tltle to the land
underlying the facility, -

(f) A business that is investing in av‘qualifi_ed‘ business
facility or qualified residential project may apply for tax
credits valued at less than the: total amount of the capital
1nvestments in its project. i

(8) In determining whether a proposed capltal investment
will yield a net positive benefit, the transfer of an existing job
from one location in the State to another may be considered
as the creation of a new job if: : ‘

1. The busmess proposes to transfer exrstmg jobs to a
mun1c1pa11ty in the State as part of a consolidation of
business operations from two or more other locatrons that
are not in the same municipality whether m—State or out-of-
State; or

2. The business’s chref executrve ofﬁcer, or equrvalent
officer, submits a certification pursuant to N.J,A.C. 19:31-
9.5(a)3iv.

(h) For purposes of mixed use projects or qualified resi-
dential projects, an ehglble mumc1pa11ty shall have the
optron pursuant to section 18 of P.L. 2008 C: 46 (N JS.A.
52:27D-329.9), of deciding the percentage of newly-con-
structed residential units within the project, up. to 20 percent
of the total, ‘required to be reserved for occupancy by low or
moderate income. households, as those terms are defined
under the rules of the Department of Commumty Affairs
concerning affordable housing. For a mixed use project or a
qualified residential project that has received prellmmary or
final site plan approval prior to the effective date of P.L.
2011, c. 89, the percentage shall be deemed to be the per-
centage, if any, of units. requrred to be reserved for low or
moderate income households in accordance with the terms
and conditions of such approval.

@i A developer of a mixed use pI‘OjeCt shall be allowed a
credit pursuant to (2)4 or 5 above, but not both. :

Amended by R,2010d.177, effectrve August 16, 2010,

See: 42NJ.R. 907(a), 2N. JR. 1902(a). :
Rewrote the.section.

Amended by R.2012 d.044, effective’ February 21, 2012

See: 43 N.J.R. 2991(a), 44NJR, 512(a)
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In (a)3ii, inserted “and” at the end; in (a)3iii, substituted a period for

-« and” at the end; deleted (a)3iv; and added (a)4, (a)5 and (g) through

(1).

19:31-9.4 Restrictions

(a) A business shall not be allowed urban transit hub tax
credits if:

1. The business participates in a Business Employment
Incentive Program grant pursuant to P.L. 1996, c. 26
(N.J.S.A. 34:1B-124 et seq.) relating to the same capital
investment, employees, and site that qualify the business
for urban trans1t ‘hub tax credrts, or |

2. The business receives assistance from the Business
Retention and Relocation Assistance Grant Program pursu-
anttoPL 1996, c. 25 (N.J.S.A. 34:1B-112 et seq.).

(b) A busmess that is allowed a tax credit under this sec-
tion shall not be eligible for incentives authorized by the Mu-
nicipal Rehabilitation and Economic Recovery Act pursuant
to P.L. 2002, c. 43(NJSA 5227BBB -1 et seq.).

(c) A business shall not qualify for a tax credit based upon
capital investment and employment of full-time employees, if
that capital investment or employment was the basis for
which a grant was provided to the business pursuant to the
InvestNJ Business Grant Program. Act, P.L. 2008, c. 112
(NJ.SA. 34 1B-237 et seq.).

d Caprtal investments in a qualified business facility
must be incurred after the effective date of P.L. 2007, c. 346,
which is January 13, 2008, and must be applled for within
five years of January 13, 2008. An approved business must
submit its documentation for approval of its credit amount
before the end of the eighth year after the effective date, and
thus, before January 13, 2016. The credit amount allowed for
a tax perrod endmg after January 16, 2016 durrng which
documentation of a business’ credit amount remains unap-
proved shall be forfeited, although credit amounts for the
remainder of the 10 years shall remain available to it. This
eighth year limit is expected to afford businesses applying
toward the end of the five-year application period at least
three years to complete the project. Capital investments in a
qualified residential facility must be incurred after the
effective date of P.L. 2009, c. 90, which is July 28, 2009, and
be applied for w1thm five years of July 28, 2009. A residen-
tial developer must submit its documentatron for approval of
its credit amount within eight years after July 28, 2009. The
credit amount allowed for a tax period- ending after July 28,
2017 during which documentation “of ‘a business’. credit
amount. remains. unapproved  shall be’ forfeited, althoughv

_credit amounts for the remainder of the 10 years shall remain

available -to it This eight-year limit s expected. to. afford
businesses applying toward the end of the ﬁve-year applica-
tion perlod at least three years to complete the prOJect '

(e) Ifa busmess partrcrpatmg ina Busmess Employment
Incentive Program grant for the same capltal mvestment
employees, and site or receiving assistance from the Business

- Supp. 2-21-12
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Retention . and Relocation Assrstance Grant  Program,
InvestN] Business Grant Program or incentives authorized
by the Municipal Rehabilitation and Economic Recovery Act,
seeks to qualify for urban transit hub tax credlts, it shall
first repay and terminate assistance pursuant to the rules
governing the - Business Employment Incentive Program,
Business Retention and Relocation Assistance Grant Pro-
gram, InvestNJ Business Grant Program or Municipal Re-
habilitation and Economic Recovery Act, as applicable.

Amended by R.2010 d.177, effective August 16,2010,
See: 42 NJ.R. 907(a), 42 N J.R. 1902(a).
In ()1, inserted “or” at the end; in (a)2, substituted a period for «;

. at the end; deleted (a)3; added new (c); recodified former (c) and (d) as
(d)-and (e); rewrote (d); and in (e), inserted “InvestNJ Business Grant
Program, ‘or incentives authorized by the Municipal Rehabilitation and
Economic Recovery Act,” and “InvestNJ Business Grant Program or
Mumclpal Rehabilitation and Economic Recovery Act,”, and substituted
a comma for “or” following the seeond _oceurrence of “Business
Employment Incentive Program™.

19:31-9.5 Application submission requirements

(a) Each application to the Authority made by an owner,
tenant or residential developer shall include the following
information in an application format prescrlbed by the
Authority:

1. Business information, including information on all
affiliates contributing either full-time employees or capital
investment or both to the project, shall include the follow-
ing: '

i. - The name of the business;
ii. The contact information of the business;

iii. Prospective future address of the business (if dif-
ferent);

iv. The type of the business;

v.  Principal. products and services and three-digit
North American Industry Classification System number

vi. The New Jersey tax ldentrf cation number

vii. The Federal tax identification number;

viii. The total number of employees in New Jersey;
ix. The total list of New Jersey operations;

x. Certification that the business applyvrng for the

program is not in default with any other program admin-

istered by the State of New Jersey;

xi. Disclosure of legal matters in accordance with
the Authority debarment and dlsquallﬁcatlon rules at
N.J.A.C. 12A:4-12; :

xii. Submission of a tax clearance certlﬁcate, pursu-
ant to P.L. 2007, c. 101; .

xiii. A list of all the development subsidies, as de-
fined by P.L. 2007, c. 200, that the applicant is request-

Supp. 2-21-12 -
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ing or recelvmg, the name of the granting body, the
value of each development subsidy, and the aggregate
value of all development subsidies requested or received.

- Examples of development subsidizes are tax benefits -

from programs authorized under P L. 2004, c. 65; P.L.
1996, ¢. 26; and P.L. 2002, c. 43 ‘ :

© xiv. Inthe event that the business is a partnershlp and

chooses to allocate the revenue realized from the sale of
the tax credits other than as a proportion of the owners’
distributive share of income or gain of the partnership,

the. business shall provide an agreement that sets forth'

the allocation among the owners. This agreement will be

submitted to the Director of the Division of Taxation in -

the Department of Treasury by such time and with such
information as the Director may require; and

XV, Any other necessary and relevant information as
determined by the Authority for a specific application;

2. Project information shall include the foilowing_:_
i.  Anoverall description of the proposed project;

ii. A description of the capital investments planned
by the business, if other than a tenant at the proposed
qualified business facility, or, if the business is a tenant,
represented by the leased area of the business, at the
proposed qualified business facility; and if the business
is a residential developer, a description of the capital
investment planned to be made or acqulred in a qualified
residential project; -

ili. The estimated value of the capital investrnent;

iv. A certification from the owner, with supporting
evidence, that the State’s financial support of the pro-

posed capital investment in a qualified business facility

will yield a net positive economic benefit, equaling 110
percent of the requested tax allocation amount, to the
State and the eligible municipality for the period equal to
75 percent of the useful life of the investment or the term
of the tenant’s lease, not to exceed 20 years, takmg into

account the criteria listed at N.J.A. C. 19:31-9.7(c). The .

applicant may be required to submit any other informa-

tion requlred by the Authority to conduct an analysis of
‘the economlc impact of the project; '

v. If the capital investment is a qualified residential
project, a pro forma analysis demonstrating that the proj-
ect is likely to be realized with the provision of the tax

“credits at the level requested to be realized but is not
likely to be accomphshed by prlvate enterprlse without

the credits;

vi. A description of how the green burldmg stan-

‘dards to be set forth in the green building manual

prepared by the Department of Community Affairs,
pursuant to section 1 of P.L. 2007, c. 132 (N.J.S.A.

52:27D-130.6) are to be incorporated into the proposed '

project including use of renewable energy, energy-
efficient technology, and non-renewable resources in
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order to reduce environmental degradation and encour-
age long-term cost reduction;

vii. Identification of the site of the proposed qualified
business facility or qualified resrdentral project, includ-
mg the block and lot of the site as indicated upon the
local tax map and evidence that the site is located wholly
or partially (over 50 percent) within an urban transit hub
in the form of a survey or other documentatron accept-
able to the Authority;

viii. A project schedule that identifies projected move
dates for the proposed quahﬁed busmess facility or qual-
ified residential project;

ix. If the capital mvestment isa quahﬁed business
facility, a schedule of short-term and long-term employ-
ment projections of the business in the State taking into
account the propesed project; ‘

X. The terms of any lease agreements (including,
but not limited to, information showing net leasable area
by the business if a tenant and total net leasable area; or
if the business is an owner, mformat1on showing net
leasable area not leased to tenants and total net leasable
area) and/or details of the purchase or bulldmg of the
proposed project facility; and, if an appllcanon involves
intra-State job transfers, a full economic analysis of all
locations under consideration. by the company and
copies of all lease agreements, ownershlp documents, or

“substantially similar  documentation for the business’s
current in-State locations and, to the extent they exist,
for the potential out-of—State location alternatlves

Xi. The total number of ant1e1pated' new full-time
-positions that would be created in New Jersey and oc-
cupy the qualified business facility and the total number
of full-time employees that would occupy the quahﬁed
business facility, and. the dlstrrbutlon of - such " totals
1dent1ﬁed by business entity; and

Xii. Any other necessary and relevant information as
~ determined by the Authority for a spec1ﬁc application;
and

3. Employee information shall include the following:

i. A written certification that the employees that are
the subject of this application will be full-time employ-
ees at the qualified business facility and are subject to
withholding  as provided in the New Jersey Gross
Income Tax Act; :

ii. The average annual- wage and: benefit rates of
full-time employees and new full-time posrtrons at. the
qualified business faclhty, :

iii. To the extent a tenant is meetmg the employment
requirement together with up to two other ténants in the
qualified business facility, a subm1ss1on from: the other

-~ tenants relating to (a)3i above;

31-22.9

. following “owner” and inserted “or residential developer”;

iv. For the purpose of N.JLA.C. 19:31-9.3(g)2, a
written certification by the chief executive officer, or
equivalent officer, that the existing jobs are at risk of
leaving the State and that the chief executive officer, or
equivalent officer, has reviewed the information: sub-
mitted that the representations contained therein are
.accurate, and the business intends to employ not fewer
~than 500 full-time employees in the quahﬁed business
facility;

v. Evidence that the applicant has provided the ap-
plication information required by the State Treasurer for
a development subsidy such as the tax credits, pursuant
to P.L. 2007, c. 200; and

vi. Any other necessary and relevant mformatlon as
determined by the Authority for a specrﬁc application.

(b) A developer may apply to have a building approved as
a qualified business facility by submlttmg ‘the information -
required pursuant to (a)2i through ix above. Any tenant
seeking an approval of tax credits for a qualified business fa-
cility so approved will be required to submit the information
required pursuant to (a)l, 2v through ix and 3 above.

(c) The business or developer applying to the program
shall submit an application fee set forth at N.J.A.C. 19:31-2.7.

Amended by R. 2010 d. 177, effectrve August 16, 2010.
See: 42 N.J.R. 907(a), 42 N T.R.'1902(a).

In the infroductory paragraph of (a), substituted a comma for “ora”
in (a)lxrv,
substituted “revenue fealized from thé sale of the tax “credits” for
“amount of credit” and a semi-colon for the comma following “require”,
and deleted “which at minimum must conform with N.J.A.C. 19; 31-
9.8(b)10” following “owners™; rewrote (a)2ii; added new-(a)2iv through
(a)2v1, recodified former (a)2iv through ()2ix as (a)2vii through (a)2xu
in (a)2vii and (a)2viii, inserted “or qualified residential project”; in
(a)2ix, substituted “If .the - capital investment .is a-qualified business
facility, a” for “A”; in (a)3i, substituted “will be” for the first occurrence
of “are” and “at the qualified busmess facility” for “as deﬁned in this
chapter”; in (a)3ii; substituted “at” for “that. would occupy”’; added new
(a)3iii; and recodified formier (a)31n and (a)3iv.as (a)3iv and (a)3v
Amended by R.2012 d.044, effective February 21, 2012, :

See: 43N.JR: 2991(a), 44 N.J.R. 512(a).

‘Rewrote (a)2x; -added new (a)3iv; and recodified former (a)3iv and

(a)3v as (a)3v and (a)3vi.

19:31-9.6  Application and servicing fees

() A business applying for benefits under this program
shall submit the following one-time non-refundable -applica-
tion fee, with payment in the form of a check, payable to the

“New Jersey Economic Development Authority”:

1. If a business is an owner of the proposed qual1ﬁed»
business fac111ty, the apphcatron fee is $5,000; '

2. If a business is a tenant of the proposed qualified
business facility wherein the owner has not made apphca-
tion for the approval of tax credlts, the apphcatlon fee is
$5,000; or ‘ . .

3. Ifa busmess isa developer of the proposed quahﬁed
business facility, the application fee of $5,000. '

Supp. 2-21-12
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(b) In addition to the application fees in (a)l, 2 and 3
above, for a qualified business facility, a business shall pay to
the Authority the full amount of direct costs of an analysis by
a third party retained by the Authority, if the Authority deems
such retention to be necessary.

(c) A non-refundable fee of .5 percent of the approved tax
credit, not to exceed $300,000, shall be charged by the
Authority upon the approval of the tax credit.

(d) A non-refundable fee of .5 percent of the tax credit, not
to exceed $300,000, shall be pald prior to the' receipt of the
tax credit certlﬁcate

(e) A busmess shall pay to the Authority an annual review

fee, beginning the tax accounting or privilege period in which
the Authority accepts the certification that the business has
met the capital investment and employment qualifications,
and for the duration of the eligibility period. The annual
review fee shall be paid to the Authority by the business at
the time the business submits its annual letter of compliance.
The annual review fee shall be $2,500 per year. (

(f) A business applying for a tax credit transfer certificate
pursuant to N.J.A.C. 19:31-9.10 shall pay to the Authority a
fee of $2,500.

Amended by R.2010 d.177, effective August 16, 2010,
See: 42 N.J.R. 907(a), 42 N.J.R. 1902(a).

In (a)2, inserted “wherein the owner has not made application for the
approval of tax credits” and substituted <$5,000” for “$2,500”; added
new (b); added (c), (d) and (f); recodified former (b) as (¢); and rewrote

(e).
Amended by R.2011 d.243, effective October 3, 2011.
See: 43 N.J.R. 1415(a), 43 NJ.R. 2622(a).
- In(c)and (d), substituted “non-refundable” for “non-fundable”.

19:31-9.7 Rewew of application and certification of
project completion

@@ A business seeking an approval of tax credits for a

qualified business facility may apply for tax credits for a
qualified business facility that was commenced after January
13, 2008 within five years after January 13, 2008, the effec-
tive date of the Act. A residential developer may apply for tax
credits for a qualified residential facility that was commenced
after July 28, 2009 within five years after July 28, 2009, the
effective date of P.L. 2009, c. 90 (that is, by July 28,2014).

(b) The Authority shall conduct a review of the applica-
tions commencing with the application bearing the earliest
submission date or if interest in the program so warrants, at
its discretion and upon notice, institute a competitive applica-
tion process whereby all applications submitted by a date
certain will be evaluated as if submitted on that date. The
Authority may require the submission of additional informa-
tion to complete the application or may require the resubmis-
sion of the entire application, if incomplete. The review will
determine whether the applicant:

1. Complies with the eligibility criteria;

' Supp. 2-21-12

' 2 Satisfies the submission requirements; : and

3. Adequately provides information for the subject ap-
plication,

(c) In determining whether the company meets the net
economic benefits test, as certified by the owner pursuant to
N.J.A.C. 19:31-9.5(a)2iv and 3iv, the Authority’s considera-
tion shall include, but not be limited to, the local and State
taxes paid directly by and generated indirectly by the busi-
ness, property taxes or payment in lieu of taxes paid directly
by and generated indirectly by the business, taxes paid

directly or generated indirectly by new or retained employees,

and- peripheral economic growth caused by the business’s
relocation to the urban transit hub, provided that such
determination shall be limited to the net economic benefits
derived from the capital investment commenced after the
submission of an application to the Authorlty

(d) In developing a recommendation for allocating credits
to qualified residential projects, the chief executive officer
shall take into account, together with other factors deemed
relevant by the Executive Director:

1. An. evaluation of the residential developer’s pro
forma analysis. submitted pursuant to N.J.A.C. 19:31-
9.5(a)2v;

2. Input from the municipality in which the project is
located;

3. Whether the project furthers specific State or munic-
ipal planning and development objectives, or both; and

4. Whether the project furthers a public purpose, such
‘as catalyzing urban development or maximizing the value
of vacant, dilapidated, outmoded, govemment-owned or
underutilized property or both.

" (e) Upon completion of the review of an application pur-
suant to (b) through (d)-above, and receipt of a recommen-

dation from Authority staff on the application, the Board shall

determine whether or not to approve the appllcatlon the
maximum amount of tax credits to be granted and, in the case
of a residential developer, the maximum percentage amount
of allowed tax credits for its capital investment in a qualified
residential project, and promptly notify the applicant and the
Director of the Division of Taxation of the determination.
When considering an application involving intra-State trans-
fers pursuant to N.J.A.C. 19:31-9.3(g), the Board shall make
a separate determination to verify and confirm that the jobs
are at risk of leaving the State, which will consist -of re-
viewing the materials submitted by the applicant, testing the

_ validity of financial information and assumptions through the

use of computer models and, to the extent necessary, seeking
input from third party consultants, the cost of which will be
paid by the applicant. The Board’s award of the credits will
be subject to conditions subsequent that must be met in order
to retain the credits. An approval letter setting forth the con-
ditions subsequent will be sent to the applicant. Such con-
ditions shall include, but not be limited to, the requirement

31-22.10

N



ECONOMIC DEVE‘LOPMEN T AUTHORITY

19:31-9.8

that the project complies with the Authority’s prevailing wage
requlrements P.L. 2007, c. 245 (N.J.S.A. 34:1B-5.1) and af-
firmative action requirements P.L. 1979, c. 303 (N J.S.A.
34:1B-5.4), that the project does not violate. any environmen-
tal law requirements, and requirements regarding the use of
renewable energy, energy-efficient technology, and non-re-
newable resources in order to reduce environmental degra-
dation and encourage long-term cost reductlon

1. If the application is approved the pro_]ect approval is
subject to the terms and conditions of the approval letter,
and any benefits under the program are subject to the com-
pletion of the ‘project and satisfaction of the. capxtal invest-
ment and employment qualifications requlred for the urban
transit hub. tax credits.

2. I the approval not1ce to the busmess, the Authorlty '

shall seta date by whlch 1ts approval wrll expire.

(f) Within one year followmg the date of application
approval by the Authonty, each approved busmess shall sub-
mit progress information mdlcatmg that the business has site
plan approval ﬁnancmg for and site control of the quallﬁed
business facility or quallﬁed residential proj ct. Unless other-
wise determined by the- Authonty in its sole dlscretlon the
Authority’s approval of the tax credits sha expire if the
progress information is not recelved by the. Authorlty within
one year of the date of apphcatlon approval

(&) Upon completion of the capltal investment and em-
ployment requirements of the program, the business shall
submit a certification of a certified public accountant which
may be made pursuant to an “agreed upon procedures” letter

~acceptable to the Authority evidencing that the business has
satisfied the condltlons relating to capltal mvestment and- any
employment requnements

1. The certification with respect to the capital invest-
ment shall define the amount of the tax credits and shall
not be increased regardless of additional capital investment
in the qualified business faclllty, provrded however that in
no event will the amount of tax credits exceed the amount
of tax credlts prevrously approved by the Board or, in the
case of a residential developer, the maximum percentage
amount of allowed tax credits approved by the Board for
the busmess s capital investment in a qualified residential
pro;ect If the cemﬁcatlon indicates that the capital invest-
ment is less than the minimum ellglblhty requirement, the
business shall no longer be ellglble for tax credlts

2. In general this certlﬁcatlon shall be submitted to the
Authority no later than five years after. the Authority’s
receipt of the progress mformatron

3. For project applications for a qualified business -

facility approved in the fifth year that the Act is in effect,
 the certification shall be submitted no later than eight years
after the effective date of the Act (that is, by January 13,
2016) For developer applications approved in the fifth
“year that the Act is in effect, any tenant’s application and
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certification relating to a qualified business - facility so
approved shall be submitted no later than eight years after
the effective date of the Act (that is, by January 13, 2016).
For residential developers approved in the fifth year that
P.L. 2009, c. 90 is in effect, any certification relating to a
qualified residential pl‘O]Cct so approved shall be submitted
no later than eight years after the effective date of the Act
(that is, by July 28, 2017)

4. The Authority may seek additional information from
the business and or information from the Department of
Labor and Workforce Development to support the certrfi-
cation,’

'(h) Once the Authorrty accepts the. certrficatlon of the

| business that it has satlsﬁed the capltal mvestment and- em- .
ployment requirements, if any, of the ‘program, and the Au-

thority determines that other necessary conditions have been
met, the Authority: shall notify the business and notlfy the’
Director of the Division of Taxation, and the business shall
receive its tax credit certificate. The use of the tax credit cer-
tificate shall be sub]ect to the recelpt of an annual letter of
complrance

Amended by R.2010. d 177 effectlve August 16, 2010.
See: 42 N.LR. 907(a), 42 NJ. R. 1902(a).
Rewrote (a) and the mtroductory paragraph of (b), added new (c) and

_(d); recodified former (c) as new (e) and former (d) as (g); rewrote (e)

and (g); added (f); recodified former (¢) as (h);and rewrote (h).
Amended by R.2011.d.208, effective August 1,2011.
See: 43 N.JR.1192(a), 43 N.J.R. 1900(a).

In(e)1, substituted “approval letter” for “project agreement”.
Amended by R.2012 d.044, effective. February 21, 2012.
See: 43 N.J.R. 2991(a), 44N, R. 512(a).’

In (c), inserted “and 3iv”; and in the 1ntroductory paragraph of (e),
inserted the second sentence.

19:31-9.8 Tax credit certlﬁcate

(@) The tax credlt certrﬁcate shall set forth the followmg
terms:

1. The starting date of the eligibility period;
2. Theamount of the tax credits;

3. A requirement that any use of the tax certificate be
accompanied by a letter of compliance;

4, In the event that the Board has approved an applica-
tion for a business using one or more affiliates in order to
satisfy the employment and or capital investment require-
ments of the program, a schedule setting forth the eligible
affiliates and a requirement by the business to notify the
Authorlty at least seven days prior to date of filing relating-
to each tax accountmg or. pr1v1lege perrod the proposed
allocatlon of tax credits by the business; ;: _

5. Events that would tngger reductlon and forfelture of B
tax credlt amounts Lo - .

6 Reportmg requrrements and an annual tax clearance
certificate issued by the D1v1s1on of Taxatxon pursuant to .
P.L. 2007, c.200. : :
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Amended by R.2010 d.177, effective August 16, 2010.
See: 42 N.J.R.907(a), 42 N.J.R. 1902(a).
Section was “Project agreement”.. Rewrote the section.

19:31-9.9 Tax credit amount; appllcatlon ‘and allocation
of the tax credit

(a) The amount of tax credit allowed shall be equal to the
capital investment made by the business or the capital
investment represented by the business’ leased area, or area
owned by the business as a condominium, subject to any
reduction .or disqualification prov1ded in the Act and this
subchapter and, provided that in no event will the amount of
tax credits exceed the amount of tax credits. previously

approved by Board or, in the case of a residential developer,
- the maximum percentage amount of allowed tax credits
‘ approved by the Board for the business’s capital investment
ina quahﬁed residential project as follows:

1. If the owner uses space in a quallﬁed business facil-
ity, in order to determme the amount of the owner’s capital
investment that will be attributed toward the amount of its
tax credit, the Authority shall multiply the owner’s capital
investment by a fraction, the numerator of which is the net
leaseable area of the qualified business facility not leased
to tenants and the denominator of which is the total net
leaseable area. For purposes of this calculation, unless the
‘business that owns or operates the residential space quali-
fies under N.J.A.C. 19:31-9.3, residential space leased or
offered for lease or sale shall not be included in the numer-
ator.

2. In order to determine the amount of the tenant’s or
condominium’s capital investment that will be attributed
toward the amount of its tax credits, the Authority shall add
the amount of capital investment that results from the

calculation in N.J.A.C. 19:31-9.3(b) to any tenant allow-

~ ance provided by the owner in the lease and any tenant
improvements funded by a tenant, provided that the owner
has not included such tenant allowance or tenant improve-
ments in its calculation of capital investment and further
provided that such tenant allowance or tenant improve-
ments meet the definition of capital investment.

(b) For the 10 consecutive years following the notification
pursuant to N.J.A.C. 19:31-9.7(h), a business may apply 10
percent of the total credit amount per each tax accounting or
privilege period, subject to the provisions of the Act and this
subchapter.

(¢) The business may apply the credit against their corpo-
ration business tax or insurance premiums tax otherwise due
pursuant to section 5 of P.L. 1945, ¢. 162 (N.J.S.A. 54:10A-
5), pursuant to sections 2 and 3 of P.L. 1945, ¢. 132 (N.J.S.A.
54:18A-2 and 54:18A-3), pursuant to section 1 of P. L. 1950,
¢..231 (N.J.S.A. 17:32-15), or pursuant to N.J.S.A. 17B:23-5.
The credit awarded to the business using one or more
affiliates to satisfy the employment and or capital investment
requirements of the program shall be applied on the basis of
the allocation(s) submitted pursuant to the application, or as
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subsequently adjusted pursuant to N.J.A.C. 19:31-9.14 pro-
vided, however, that any affiliate that receives an allocation
must have contributed either capital investments to the
business facility or employees at the business faclllty durmg
the tax perlod for which the tax credits are 1ssued

(d) The amount of credit allowed for a tax period to a bu51-
ness that is a tenant in a_qualified business facility shall not
exceed the business’ total lease payments for occupancy for
the tax perlod

(e) The tax credits are not refundable and shall not result
in a refund in the event that they do not equal or exceed a
business’s tax liability.

(f) The credit amount that may be taken for a tax period of

the business that exceeds the final liabilities of the business

for the tax period may be carried forward for use by the
business in the next 20 successive tax periods, and shall
expire thereafter, provided that the business does not. take
more than one-tenth of its approved credit amount in any tax
period and the value of all credits approved by the Authority
against tax l1ab1ht1es pursuant to P.L. 2007, c. 346 (N.J.S.A.
34:1B-207 et seq.), m any fi scal year, shall not exceed
$150,000,000.

® Credits unused at the conclusion of 10 years beginning
with the tax period in which the Authority accepts the certifi-
cation that the business has satisfied its investment capital
and employment qualifications shall be void.

Amended by R.2010 d.177, effective August 16, 2010.
See: 42 N.J.R. 907(a), 42 N.J.R. 1902(a).

Rewrote the introductory paragraph of (a); in (a)2, inserted “or
condominium’s”; rewrote (b); deleted former (c); recodified former (d)
through (h) as (c) through (g); and rewrote (c). .
Amended by R.2012°d.044, effective February 21, 2012.

See: 43 N.J.R.2991(a), 44 N.JR. 512(a).

Rewrote (f).

19:31-9.10 Application for tax credlt transfer certificate

(a) Tax credits, upon receipt thereof by a business from the
Director and the Authority, may be transferred, by sale or
assignment, in full or in part, pursuant to this section, to any
other person(s) that may have a tax liability pursuant to

section 5 of P.L. 1945, c. 162 (N.J.S.A. 54:10A-5), pursuant

to sections 2 and 3 of P.L. 1945, ¢. 132 (N.J.S.A. 54:18A-2
and 54:18A-3), pursuant to section 1 of P.L. 1950, ¢. 231
(N.J.S.A. 17:32-15), or pursuant to N.J.S.A. 17B:23-5. A
business may apply to the Director of the Division of
Taxation in the Department of Treasury and the Chief
Executive Officer of the Authority for an initial tax credit
transfer covering one or more tax periods, in lieu of the
business being allowed any amount of the credit against the
tax liability of the business. Such- appllcatlon shall identify
the specific tax credits to be transferred (amounts, tax
periods), the consideration received therefor, and the identity
of the transferee. The total amount transferred for any single
tax period shall be at least $1 million in tax credits. Once

approved by the Chief Executive Officer of the Authorlty and
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. the Drrector of the Division of Taxation, a tax: credlt transfer

\ certificate shall be -issued to the business, naming the

transferee. The certificate issued to the business shall include
- a statement waiving the business’ right to claim that amount
of the credit against the taxes that the. business has elected to
- sell or assign. Any amount of a tax credit transfer certificate
~ used by a purchaser or assignee against a tax liability shall be
subject to the same limitations and conditions that apply to
the use of the credits by the business that ongmally applied
for and was allowed the credits.

(b) The initial sale or assignment of any amount of a tax

credits allowed under this section shall not be exchanged for
consideration received by the busmess of less than 75 percent
of the transferred credit amount. In order to evidence ‘this
requirement, the business_shall’ submlt to the. Authorrty an
executed form of standard sellmg agreement ‘which states that
- the consideration received by the business is not less than 75
percent of the transferred credit amount

(c) In the event that the busmG,SS‘ is.a partnership and
chooses to allocate the income realized from the sale of the
tax credits other than in proportron to “the partners’
distributive shares of income or gain of the partnership, the
selling agreement shall set forth the allocation among the
partners which has prevrously ‘been submitted to the Director
- of the Division of Taxation in the Department of Treasury
- pursuant to N.J.A.C. 19: 31-9 S(a)

(d Followrng an 1n1t1al transfer of tax credlts by a business
that - originally - applied - for” and was allowed the credits,
transferees and subsequent transferees of such credits may
also make subsequent transfers to person(s) that may have a

tax liability pursuant to section 5 of P.L. 1945, c. 162

(NLJS.A, 54: 10A-5), pursuant to sections. 2 and 3 of P.L,
1945, c. 132 (N.J.S.A. 54:18A-2 and 54:18A-3), pursuant to
section 1 of P.L. 1950, c. 231 (NJSA 17 32 -15), or
pursuant to N.J.S.A. 17B:23-5. A’ transferee may, upon notice

' to the Director of the Division of Taxation in the Department

of Treasury" and the Authorrty, effectuate a subsequent tax
credit transfer, in the same -amount and for the same tax
penods set forth in such transferee’s tax. credit transfer
certificate, in lieu of the transferee bemg allowed any amount

of the credits against the tax lrabrhty of the transferee. Such <

subsequent transfer shall occur by means of endorsement of
the tax credit transfer certrﬁcate to-the subsequent transferee.
The provisions of (b) and (c) above shall not apply to such
subsequent transfers. v

®© The Authority shall develop and make available forms
of apphcatrons and certificates to nnplement the. transfer
processes descrrbed in this sectlon ‘

New Rule, R 2010 d.177, effective August 16, 2010
See: 42 N.J.R..907(a), 42 NJ.R. 1902(a). - :
- Former N.JLA.C. 19:31-9. 10, Reductlon and forferture of tax credrts,
recodified to N.J.A.C. 19:31-9.12.
- Repeal and New Rule, R.2012 d.044, effectlve February 21,2012,
© See: 43N.J.R.2991(a), 44 NJ.R, 512(a).
. Section was “Apphcatron for tax credit transfer eertlﬁcate”
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19:31-9.11 Cap on total credits

The value of all credits approved by the Authority shall not -
exceed $1,500,000,000 of which the Authority may approve
up to $150,000,000 in credits in the aggregate for residential
developers making capital investments in qualified residential
projects, provided that for each qualified residential facrhty,
the residential developer shall be allowed tax credits of no
more than 35 percent of its capital investment. Based on
application and allocation activity and if sufficient: credits are
available, the Authority may direct that the $150,000,000 cap
be exceeded for allocation to qualified residential projects as
is deemed reasonable, Justlﬁed and appropriate.

New Rule, RZOIO d 177, effectlve August 16, 2010.

“See: 42 N.LR, 907(a), 42 N.JR, 1902(a). -

Former N.LA, C. 19:31-9.11, Reporting requirements, recodified to
N.JA.C. 19:31-9.14.
Amended by R.2012 d.044, effective February 21,2012;
See: 43N.J.R.2991(a), 44 NJ.R. 512(a). _

Substituted “35” for “20”, v

19:31-9.12 Reductlon and forfeiture of tax credlts

(a) Unless excepted pursuant to (2)2 below, the amount of
the annual credit otherwise avarlable shall be reduced by 20
percent for that tax period if:

1. Fewer than 200 full-time employees at the qualified
business facility or, if the applicant is a tenant and has
qualified under N.J.A.C. 19:31-9. 3(a)2111 fewer than 200
full-time emp]oyees in the aggregate are employed i in new
full-time. pos1tlons in any tax period.

i, This reductlon w1ll remain for each subsequent
tax period until the first period for which documentation
demonstrating the restoration of the 200 full-time em-
ployees employed in new full-time positions at the quali-
fied business facility has been reviewed and approved by
the Authonty .

" Once documentatlon restoring the 200 full-trme
employees employed in new full-time positions has been
approved, for the current tax period and each subsequent
tax perlod the full amount of the annual credit shall be
allowed. ’

2. For businesses applying before January 1, 2010
there shall be no reduction if a busmess relocates to an
urban transit hub from another locatron or. locatnons in the
same mumcrpallty »

(b) lf in any tax period, the busrness reduces the total k
number of full-time employees in its Statewide workforce by
more than 20 percent from the number of full-time employees

in its Statewide workforce in the last tax accounting or | v
privilege period prior: to the - credit- amount approval ‘under =

N.J.A.C. 19:31-9. 7(e), then the busmess shall forfelt 1ts credlt
amount for that tax perlod and each subseq tax -
until the first tax period for :
strating the restoration of th ess’s Statewrde workforce -
to the threshold levels requlred by thls subsectron has been
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reviewed and approved by. the Authority, for which tax period
and each subsequent tax period the full amount of the credit
shall be allowed. For purposes of this section, “business”
shall include any affiliate that has contributed to the capital
investment, received the tax credit or contributed to the 250
full-time employees at the qualified busmess facility.

(c) If, in any tax period, the number of full-time employees
employed by the business at the qualified business facility
drops below 250 or the number of full-time employees, who
are not the subject of intra-State job transfers, pursuant to
N.J.A.C, 19:31-9.3(g)1, employed by the business at any
other business facility in the State, whether or not located in
an urban transit hub within an eligible municipality, drops by
more than 20 percent from the number of full-time employees
inits workforce in the last tax accounting or privilege period
prior to the credit. amount approval under N.J.A.C. 19:31-
9.7(e), then the business shall forfeit its annual credit amount
for that tax period and each subsequent tax period, until the
first tax period of which documentation demonstrating the
restoration of the number of full-time employees employed
by the business at the qualified business facility to 250 or an
increase above the 20 percent reduction has been reviewed
and approved by the Authority, for which tax period and each
subsequent tax period the full amount of the annual credit
shall be allowed. -

(d) If in any year in which the residential components of
the qualified residential project no longer constitutes the
preponderance thereof as it existed at the time of certification
of the tax credit amount, the residential developer or his as-
signee shall forfeit its annual credit amount for that tax period
and each subsequent tax period, until the first tax period for
which documentation demonstrating that the qualified resi-
dential project consists of the preponderance of residential

units as existed at the time of certification of the tax credit -

amount has been reviewed and approved by the Authority, for
which tax period and each subsequent tax period the full
amount of the annual credit shall be allowed.  Additions of
commercial space to the prOJect shall not be considered i in this
determmatlon

Recodified from N.J.A.C. 19:31-9.10 and amended by R.2010 d.177,

effective August 16, 2010.

See: 42 N.J.R. 907(a), 42 N.J.R: 1902(a).

In the introductory paragraph of (a), substituted “available” for
“determined pursuant to final calculation of the award of tax credits™;
rewrote the introductory paragraph of (a)l, and (b) and (d); and in (a)2
substituted “For businesses applying before January 1, 2010, there” for
“There”. Former N.J.A.C. 19:31-9.12, Events of default, repealed. /
Amended by R.2012 d.044, effective February 21, 2012,

See: 43 N.I.R. 2991(a), 44 N.J.R. 512(a).

In (b), substituted “NJA C. 19:31-9.7(e)” for “this section; and

rewrote (c) and (d).

19:31-9.13 Effect of sale or lease of qualified facilities

(a) The tax credit amount shall be forfeited in the event of
sale of the qualified business facility or sublease of the busi-
ness’s tenancy as follows:

Supp. 2-21-12

OTHER AGENCIES

1. If the qualified business facility is sold in whole or
in part during the 10-year eligibility period, the new owner
shall not acquire the capital investment of the seller and the
seller shall forfeit all credits for the tax period in which the
sale occurs and all subsequent tax periods, except that any
credits of tenants shall remain unaffected. The new owner
may not apply for tax credits based upon the seller’s capital
investment. If the business merges with or consolidates
with another entity, the resulting or transferee entity shall
not be considered the new owner. :

2. If a tenant subleases its tenancy in whole or in part
during the 10-year eligibility period, the sublessee shall not
acquire the credit of the sublessor, and the sublessor tenant
shall forfeit all credits for the tax period of its sublease and
all subsequent tax periods; except that if the sublessor
tenant retains sufficient capital investment and employment
to remain ehglble for the program, the forfeiture shall
affect only the credits attributable to the subleased portion
of the facility. For the purposes of calculating the total

annual lease payments of the business, the lease payments

of the sublessee shall be subtracted.

(b) In the event of sale of the qualified residential facility
in whole or in part, the seller may either retain the tax credit
amount or assign to the new owner a tax credit amount equal
to the amount of the capital investment that is sold, provided
that the capital investment sold represents at least
$17,500,000 of the capital investment in the facility. In order

to determine the amount of capital investment sold, the:
Authority shall multiply the owner’s capital investment by the.

fraction, the numerator of which is the square footage of the
portion of the qualified residential facility that is sold and the
denominator of which is the total square footage of the
qualified residential facility.

(c) Tenants in a qualified residential project are not eligi-

ble to apply for tax credits and an owner may not assign tax .

credits to a tenant,

Repeal and New Rule, R:2010 d.177, effective August 16,2010.
See: 42 N.J.R. 907(a), 42 N,J.R. 1902(a).
Section was “Remedies”.

19:31-9.14  Reporting requirements; letter of compliance
(a) After notification pﬁrsuant to N.J.A.C. 19:31-9.7(h): -

1. In the case of a qualified business facility, the busi-
ness shall furnish to the Authority an annual report certi-
fied by a certified public accountant in a format as may be
determined by the Authority which shall contain the
following information: :

i.  The number of full-time employees and new full-
time positions employed at the ‘qualified business fa-
cility, the number pertaining to the business’s Statewide
employment, total lease payments and information on
any change or anticipated change in the identity of the

entities comprising the business elected to claim all or a

portion of the credit. This certified report is due 120

\
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days after the end of the business’s tax privilege period;
~ and, failure to submit the certified report within 120 days
* will result in forfeiture of the tax credit for that privilege
period; and

. di. A certification indicating whether or not the
business is aware of any condition, event, or act which
would cause the business not to be in compliance with
the approval, the Act or thls subchapter; and

2. In the case of a quallfied residential project, either
the owner of the project or a tax credit transferee shall
‘furnish to the Authority a report in a format as may. be
determined by the Authority which shall contain the fol-
lowing information:

i Documentary evidence that a. deed restriction has

~ been recorded against each residential component of the

quallﬁed residential project. The: deed restriction shall

require that all residential units remain residential units
until the eligibility period has expired; and

ii. Evidence that the residential units of the quali-
fied residential project are not being used for non-
residential purpeses. Such ev1dence may include, but is
not restricted to, rental receipts, mumclpal records,
and/or a certlﬁcatlon by a MAI appraiser or govern-
mental official, Failure to submit a copy of the annual
report or submission of the annual report, without the
information required above, will result in forfeiture of
any annual tax credits to be received by the business or
tax credit holder unless the Authority determines that
there ‘are extenuating circumstances: excusing the busi-
ness or tax credit transferee from 'the timely filing
requlred The Authority reserves the right to audit any of
the representations made and documents submitted in
the annual report.

(b) The tax credit cemﬁcate may prov1de for additional
reporting requlrements R :

(c) Annually, upon satlsfactory review ‘of all mformatlon
submitted, the Authority will issue a letter of compllance No
tax credit certificate will be valid without the letter of com-
pliance issued for the relevant tax privilege period. The letter
of comphance will indicate whether the business or the tax
credit holder may take all or-a portion of the credlts allocable
to the tax privilege period.

Recodified from N.J.A.C. 19:31-9.11 and - amended by R.2010 d. 177
effective August 16, 2010.
See: 42 N,J.R. 907(a), 42 N.J.R. 1902(a). -

Section was “Reportmg requirements’”: Rewrote the introductory
paragraph of (a) and (a)2; in (c), substituted “tax credit certificate” for
“project- agreement”; added new (d);-and recodified former (d) as (e).
Former N.J.A.C. 19: 31-9 14, Appeals, recodified to N.J.A,C: 19:31-9.15.
Repeal and' New Ruile, R. 2012 d.044, effective February 21 2012.

. See:. 43N.J.R,2991(a), 44 N.J.R, 512(a)
Sectlon was “Reporting requiréments; letter of compliance”.
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19:31-9.15 Appeals

(a) The procedure for an appeal of the Authority’s action
on an application to the program shall be as follows. An ap-
plicant may appeal the Authorlty s action on an application to
the program by submitting in writing to the Authority, within
30 days from the date of the Authority’s action, an éxpla-
nation as to how the applicant has met the program criteria
and may also request an informal hearing. In the event the
application is reconsidered as eligible for the program, such
application shall be presented for action to the Board.

(b) In the event of an adverse decision after an informal
hearing under (a) above, or if a business determines not to
seek an informal hearmg, and providing further, that the dis- -
pute or controversy is a contested case, as defined in N.J.S.A.
52:14B-2(b), a business may request, within 45 days. of the
written decision resulting from the informal hearmg or the
determination of the Authority if any mformal hearmg is not
sought, a formal hearing.

(©) Upon filing ‘of the initial pleadmg ina. contested case,

- the Authority may either. retain the matter for hearing directly

or transmit the matter for hearing before the Office “of
Administrative Law. Such hearings shall be governed by the
provisions of the . Administrative Procedure Act, N.J.S.A,
52:14B-1 et seq. and 52:14F-1 et seq., and the Umform
Admlmstratlve Procedure Rules N JAC, 1:1.

(d) Every determ1nat10n of a dispute or controversy arising
from this- subchapter by the Authority, constituting final
agency action by -the Authority, shall be, embodied in a
written decision, which shall set forth ﬁndmgs of fact and
conclusions of law" pursuant to the appllcable rules of the
Office of Administrative Law.

Recodlfied ﬁom NI A C 119:31-9. 14 by R 2010 d.177, effective August
16, 2010. ‘
See: 42 N.J.R. 907(a), 42 N.J.R. 1902(a).
Former N.J.A.C. 19: 31-9 15, Severablhty, recodlﬁed to N J A.C.
19:31-9.16.

19:31-9.16  Severability

If any ‘section, subsection, provision, clause, or portion of
this subchapter is adjudged to be unconstitutional or invalid
by a court of competent jurisdiction, the remaining portlons
of this subchapter shall not be affected thereby :

Recodified from N.J.A.C. 19:31-9.15 by R, 2010 d. 177, effective August :

16,2010,
See: 42N.JR. 907(a), 42 N J.R. 1902(a)

SUBCHAPTER 10. BUSINESS EMPLOYMENT
' INCENTIVE PROGRAM - .°

19:31-10.1  Applicability and scope "

The rules in this subchapter are promulgated by the New
Jersey Economic Development Authority. to implement P.L.
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1996, ¢.26, as amended by P.L. 2003, ¢.166, This Act estab-
lishes the Business Employment Incentive Program, a special

business assistance program to provide grants to businesses

located in, or relocating to, New Jersey that create new. jobs
in New Jersey :

Amended by R,2004 d.94, effective March 1, 2004. -
See: - 35 N.J.R. 5047(a), 35 NJR. 5369(a), 36 N.J.R. 1198(b).

Added “, as amended by P.L. 2003, c.166” at the end of the first -

sentence.

19:31-10.2 Definitions

. The following words and terms, when used in this sub-
_chapter, shall have the following meanings, unless the context
clearly indicates otherwise:

- “Act” means the New Jersey Economic Development Au-

" thority Act, N.J.S. A 34:1B-1 et seq as amended and supple-
mented.

“Advanced computing” means a technology used in the
"designing and developing of computing hardware and soft-
ware, including innovations in designing the full spectrum of
hardware from hand-held calculators to super computers, and
peripheral equipment. ’

“Advanced computmg company” means a person, whose
headquaners or base of operations is located in New Jersey,
engaged in the research, development, production, or provi-
sion of advanced computing for the purpose of developing or
prowdmg products or processes for speclf ic commercial or
public purposes. -

' “Advanced materials” means materials with engineered
properties created through the development of specialized

processing and synthesis technology, including ceramics,

high value-added metals, electronic materlals, composites,
polymers, and biomaterials.

“Advanced materials company” means a person, whose
headquarters or base of operations is located in New Jersey,
engaged in the research, development, production, or provi-
sion of advanced materials for the purpose of developing or
providing products or processes for speclﬁc commercial or
public purposes. :

“Authority” means the New Jersey Economic Development
Authority. :

“Base employment number” shall mean the number of
employees the business has employed in the State of New
Jersey at the time of application for the grant.

“Base years” means the first two complete calendar years

following the effective date of an agreement, except that in

those instances where significant construction/renovation of
the project requires a certificate of occupancy to be awarded
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prior to occypancy of the project sne, the base years will
commence upon the issuance of a certifi cate of occupancy by
the municipality.

“Blotechnology means the continually expanding body of
fundamental knowledge about the functioning of biological
systems from the macro level to the molecular and subatomic
levels, as well as novel products, services, technologies and
sub-technologies developed as a result of insights gained
from research advances which add to that body of fundamen—
tal knowledge.

“Biotechnology company” means a person, whose head-

quarters or base of operations is located in New Jersey, en-

gaged in the research, development, production, or provision
of blotechnology for the purpose of developmg or providing
products or processes for specific commercial or public pur-
poses, including, but not limited to, medical, pharmaceutical,
nutritional, and other health-related purposes, agricultural

purposes, and environmental purposes, or a person, whose
headquarters or base of operatxons is located in New Jersey, -

engaged in providing services or products necessary for such
research, development, production, or provision.

“Bonds” means bonds, notes, or other obllgatlons issued by
the Authority pursuant to the Act. '

“Business” means a corporation, sole proprietorship; part-
nership, corporation that has made an election under Sub-
chapter S corporation, or-any other business entity through

which income flows as ‘a distributive share to its owners;
limited liability company; a nonprofit corporation; or any .

other form of business organization located within or outside
this State. A grant received by a partnership, Subchapter S

corporation, or other such business entlty shall be apportloned ‘

among the persons to whom the income or profit of the
partnership, Subchapter S corporation, or other entity is dis-
tributed, in the same proportions as those in which the income

or profit is distributed. Business shall also include co-em-

ployers pursuant to an employer leasing agreement in ac-
cordance with N.J.S.A. 34:8-67 et seq., between an entity that

- qualifies as a business hereunder and a professional employ-

ment organization; provided, however, that for ‘purposes of
paying the grant, payment shall be made solely to the entity
and not to_the professional employment organization,

“Business Employment Incentive: Commitment Letter” or
“Commitment Letter” means the written commitment issued
by the Authority which sets forth the terms and conditions
that must be met by the business in order to receive the grant,

“Commitment duration” means 1.5 times the term of the
grant, . )

“Consumer Price Index” means the consumer price index
developed by the United States Bureau of Labor Statistics for

Next Page is 31-23
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Urban Wage Earners and Clerical Workers using the
Metropolitan Statistical Area (MSA) by county as developed

by the United States Census Bureau in its most recent-census.”
The MSA by county for New Jersey divides'the. State into: -
northern and southern areas. If the project.is located in.an

area designated as a northern county, the northern index shall
be used and if the project location is in an area designated as

a southern county, the southern index shall be used.

“Department” means the Department of Commerce and
Econom1c Development.

“Designated industry” ‘means a business engaged in the

field of biotechnology, pharmaceuticals, financial services,
transportation and logistics, advanced computing, advanced
materials, electronic device technology, environmental
technology or medical device technology.

“Director” means the Director of the Division of Taxation
in the Department of' Treasury : -

“Division” means the Division of T axatlon in the Depart—

ment of Treasury.

“Effective date” ‘means the date of approval of the grant by
the Authorlty s governing board.

“Electronic device technology” means a technology involv-
ing microelectronics, semiconductors, electronic equipment
and instrumentation, radio frequency, microwave and milli-
meter electronics, and optical and optic-related electrical de-
vices, or data and digital communlcatlons and nnaglng
devices.

~“Electronic device technology company” means a -person,
whose headquarters or base of operations is located in New
Jersey, engaged in the research, development, production, or
provision of electronic device technology for the purpose of
developing or providing products or: processes for. spemﬁc
commercial or public purposes. B

“Eligible partnership” means a partnership or limited lia-
bility company that is qualified to receive a grant as es-
tablished in the Act. ’

“Eligible position” means a new full-time position created
by a business ih New Jersey or transferred from another state
by the business during the base years or subsequent years of a
grant. For grants awarded on or after July 1,.2003, eligible
position includes only a position for which a business
provides employee health benefits under a group health plan
as’ defined under section 14 of P.L. 1997, c.146 (N.J.S.A.
17B:27-54), a health benefits plan as defined under section 1
of P.L. 1992, ¢.162 (N.J.S.A. 17B: 27A-17), or a policy or
contract of health insurance covering more than one person
issued pursuant to Article 2 of Title 17B of the New Jersey
Statutes. “Eligible position” also includes-all current and
future partners or members of a partnership or limited liabil-
ity company created by a business in New Jersey or trans-
ferred from another state by the business pursuant to the
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conditions set forth in the act during the base years or in
subsequent years of a grant. An “eligible position” shall also

* include‘a‘position occupied by a resident of this State whose
- position is relocated to this State from another state but who

does not qualify as a “new employee™ because prior to reloca-
tion his or her wages or his or her distributive share of income
from a gain, from a loss or deduction, or his or her guaranteed
payments or ‘any combination thereof, prior to relocation,
were not subject to income taxes imposed by the state or mu-
nicipality in which the position was previously located. An
“eligible position” shall also include a position occupied by a
resident of another state whose position is relocated to this

- State but whose income is not subject to the New Jersey gross
-income tax pursuant to N.J.S.A. 54A:1-1 et seq.-An “eligible

position” shall not include any position located within New
Jersey, which, within a period either three months prior to the
business’ application for a grant under the Act or six months

‘after the date of application, ceases to exist or to be located

within New Jersey.

“Employment incentive” means the vpercentage and term of
a grant. D

“Environmental technology” means assessment and pre-
vention of threats or damage to human health or the environ-
ment, environmental cleanup, or the development of alterna-
tive energy sources.

“Environmental technology company” means a person,
whose headquarters or base of operations is located in New
Jersey, engaged in the research, development, production; or
provision of environmental technology for the purpose of
developing or providing products or processes for spec1ﬁc

“commercial or public purposes.

“Estlmated tax” means an amount calculated for a partner
in an eligible position equal to 6.37 percent of the lesser of:

1. The amount of the partner’s net income from the
eligible partnership that is sourced to New Jersey as
reflected in Column B of the partner’s Schedule NJK-1 of
the application year less the amount of the partner’s net
income from the eligible partnership that is sourced to New
Jersey as reflected in Column B of the: partner s Schedule
NJK-I in the foundation year; or

2 The net of all items of partnership income upon
which tax has been paid as reflected on the partner’s New
Jersey Gross Income Tax return in the apphcatlon year.

“Foundation year” means the year immediately prior to the
creation of the eligible position.

“Full-time employee™ means a person who is employed for
consideration for at least 35 hours a week, or who renders any
other standard of service generally accepted by custom or
practice as full-time employment, whose wages is subject to
withholding as provided in the New Jersey Gross Income Tax
Act (N.J.S.A: 54A:1-1 et seq.) or who is a partner of an

 eligible partnership, who works for the partnership for at least
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35 hours a week, or who renders any other standard of service
generally accepted by custom or practice as full-time employ-
ment, and whose distributive share of income, gain, loss or
deduction, or whose guaranteed payments, or any combina-
tion thereof, is subject to the payment of estimated taxes, as
provided in the New Jersey Gross Income Tax Act, N.J.S.A.
54A:1-1 et seq., and who is certified by the applicant to be
employed in a permanent position. “Full-time employee”
shall not include any person who works as an independent
contractor or on a consulting basis for the business.

“Grant” means a business employment incentive grant pro-
vided by the Authority to eligible businesses. based on the
withholdings of the New Jersey Gross Income Tax collected
by that business annually resulting from eligible positions for
new employees. -

“Medical device technology” means a technology involv-
ing any medical equipment or product (other than a pharma-

ceutical product) that has therapeutic value, diagnostic value, .

or both, and is regulated by the Federal Food and Drug
Administration. :

“Medical device technology company” -means a person,
whose headquarters or base of operations is located in New
Jersey, engaged in the research, development, production, or
provision of medical device technology for the purpose of
developing or providing products or processes for specific
commercial or public purposes.

“Net income” means the net combination of a partner’s
distributive share of the eligible partnership’s income, gain,
loss, deduction, or guaranteed payments.

“Net income from the eligible partnership” means the net
combination of a partner’s distributive share of the eligible
partnership’s. income, gain, loss, deduction, or guaranteed

payments.

“New employee” means a full-time employee: first em-
ployed in an eligible position by a business at the project
which is the subject of an Agreement or who is a partner of
an eligible partnership, who works for the partnership for at
least 35 hours a week, or who renders any other standard of
service generally accepted by custom or practice as full-time
employment, and whose distributive share of income, gain,
loss, or deduction, or whose guaranteed payments, or any
combination thereof, is subject to the payment of estimated
taxes, as provided in the New Jersey Gross Income Tax Act,
(N.J.S.A. 54A:1-1 et seq.); except that such a New Jersey
resident whose position is relocated to this State shall not be
classified as a “new employee” unless his or her wages, or his
or her distributive share of income from a gain, froma loss or
deduction, or his or her guaranteed payments or any
combination thereof, prior to the relocation, were subject to
income taxes imposed by the State or municipality in which
the position was previously located. “New employee” also
may include an employee rehired or called back from a bona
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fide layoff during or following the base years to a vacant
position previously held by that employee or to a new

position established during or following the base years. “New -

employee” shall not include: any person who was previously
employed in New Jersey by the business or by a related

person as defined in N.J.S.A. 54:10A-5.5 if the employee is

transferred to the business which is the subject of an
Agreement unless the employee’s position at his or her
previous employer is filled by a new employee. “New
employee” shall also not include a child, grandchild, parent,
or spouse of an individual associated with the business who

has direct or indirect ownership of at least 15 percent of the

profits, capital or value of the business, provided, however,
that “new employee shall include any person who was
previously co-employed in New Jersey by a professional
employment organization and a business if the employee is
co-employed by the same professional employment organi-
zation and a different business. “New employee” shall also
include an employee whose position is relocated to this State'
but whose income is not subject to the New: Jersey gross
income tax pursuant to N.J.S.A. 54A:1-1 et seq. In addition, if
a business receiving a grant merges, consolidates, or other-
wise combines with another business entity and the resulting
company employs former employees in eligible positions on
the project, then such employees shall be deemed new

employees, except for any employee who was employed by a

business entity or entities merging, combining or consolidat-
ing with the business receiving a grant who would have not
qualified as a new employee if the merging, combining or
consolidating business entity had applied for a grant.

“New employment commitment” shall mean the number of
new employees projected at the time of application or if this
projected number has not been reached by the end of the base
years, the number of employees actually hired at the end of
the base years but in no case shall it exceed the number of
new employees which the business has represented at appli-

cation that it will employ and maintain during and throughout

the commitment duration. New employment commitment
shall also have the meanings set forth in N.J.A.C. 19:31-
10.5(c) and (d).

“Non-resident New Jersey employee” means a new
employee who lives outside New Jersey and who is not
subject to any withholding tax under the laws of the State of
New Jersey, such that the withholding for such employee
must be computed pursuant to N.J.A.C. 18:35-7.8 as the
hypothetical amount of withholding that would occur if the
employee were to move to New Jersey.

“Partner” means a person who is entitled to either a dis-
tributive share of a partnership’s income, gain, loss or deduc-
tion or guaranteed payments, or any combination thereof, by
virtue of holding an interest in the partnership. Partner also
includes a person who is a member of a limited liability
company which is treated as a partnership, as provided in the
New Jersey Gross Income Tax Act, N.J.S.A. 54:1-1 et seq.
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“Point-of-purchase retail facility” means a business where-
in the normal and customary method of patronizing the
business conducted at the facility requires the retail consumer
to travel to the location to purchase the goods or professional
or consumer services of that business. “Point-of-purchase
retail facilities” shall not include catalog dlstrlbutlon centers
for the purposes of this program.

““Professional employment organization” means an em-
ployee leasing company registered with the Department of
Labor and Workforce Development pursuant to N.J.S.A.
34:8-67 et seq.

“Project” means the relocation and/or expansion of a busi-
ness in New Jersey that is creating new employment oppor-
tunities; the wages of which are subject to the provisions of
the New Jersey Gross Income Tax Act (N.J.S.A. 54A:1-1 et
seq.). Project may constitute multiple locations of a business

within New Jersey, but each location must meet the require-

ments of N.J.A.C. 19:31-10.3.

“Residual withholdings” means for any period of time, the
excess of the estimated cumulative withholdings for all
executed agreements eligible for payments under the Act over
the cumulative anticipated grant amounts. -

“Schedule NJK-1” means Schedule NJK-1 as the form‘

existed for taxable year 1997.

“Targeted industry” means a business engaged in the field
of advanced computing, advanced materials, biotechnology,
electronic device technology, environmental technology or
medical device technology.

“Withholdings” means the amount withheld by a business
from the wages of new employees or estimated taxes paid by,
or on behalf of, partners that are new employees, or any
combination thereof, pursuant to the “New Jersey Gross
Income Tax Act,” N.J.S.A. 54A:1-1 et seq., and, if the new
employee is an employee whose position has moved to New
Jersey but whose income is not subject to the New Jersey
gross income tax pursuant to N.J.S.A. 54A:1-1 et seq., the
amount of withholding that would occur if the employee were
to move to New Jersey. Withholdings shall not include
amounts withheld by a business from stock options, money or
other payments given to a new employee pursuant to the ter-
mination of employment of the new employee. Withholdings
shall include amounts withheld by a business from stock
options, money or other payments given to a new employee
pursuant to a bonus for commencing employment or for
services rendered by the new employee.

Amended by R.1997 d.270, effective July 7, 1997.

See: 29 N.J.R. 1485(b), 29 N.J.R. 2844(b).
Amended “Eligible position”.

Amended by R.2000 d.297, effective July 17, 2000.

See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
Rewrote the section.

Amended by R.2004 d.94, effective March 1, 2004.

See: 35 N.J.R. 5047(a), 35 N.J.R. 5369(a), 36 N.J.R. 1198(b).
Rewrote the section.

Amended by R.2005 d.97, effective March 21, 2005.
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See: 36 N.J.R. 5663(a), 37 N.J.R. 904(b).

Rewrote “Business”, “New employee”, and “Wlthholdmgs” added
“Base employment number”, “Commitment duration”, “New employ-
ment commitment”, and “Professional employment organization”.
Amended by R.2005 d.274, effective August 15, 2005.

See: 37 N.J.R. 1714(a), 37 N.J.R. 3058(a).

Rewrote “New employee” definition.

Amended by R.2008 d.18, effective January 7, 2008.
See: 38 N.J.R. 5341(a), 40 N.J.R. 195(b).

Added definitions “Consumer Price Index”, “Effective date” and
“Non-resident New Jersey -employee”; and rewrote definition “New
employment commitment”.

19:31-10.3  Eligibility

(a) A business may apply to the-Authority for a grant if the
Authority finds that: ‘

"The project proposed by the business shall result in a
. net increase in new employment at the project during the
term of the agreement, and the business shall:

} i.  Create at least 25 eligible positions in the base
~ years; or ' ' '

ii. Create at least 10 eligible positions in the base
years if the business is a targeted industry;

2. In the case of a business which is a landlord, the
landlord may apply to the Authority in one consolidated
application for a Business Employment Incentive Grant for
any project which creates at least 25 eligible positions in
the base years, and in which the tenants of members of the
cooperative association have agreed to assign to the land-
lord any claim of right that they may have individually to a
-grant and have agreed to cooperate with the landlord in
providing to the Authority all information required for the
initial application, the Agreement and annually thereafter
any other information whlch may be required by the
-Authority.

i. In the event the tenants individually meet the
eligibility standards set forth herein, the tenant may elect
to submit its own application for a grant rather than
through its landlord,

3. The project is economically sound and will benefit
- the people of New Jersey by increasing opportunities for
employment and by strengthening the State’s economy;

i.  The Authority will evaluate the financial state-
ments and projections of the business and the proposed
sources and uses of funds to ensure that the proposed
project is economically viable; and

4. The Authority determines that the receipt of the

- business employment incentive grant will be a material

factor in the business’s decision to go forward with the
project. -

(b) Projects which consist solely of point-of-final-purchase
retail facilities shall not be eligible for a grant.

1. For projects consisting of both point-of-final-pur-
chase retail facilities and non-retail facilities, only the por-
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tion of the project consisting of non-retail facilities shall be
~eligible for a grant, and only withholdings from new em-

. ployees which are employed in the portion of the project

which represents non-retail facilities shall be used to de-
termine the grant.

. 2. If warehouse facilities are part of a point-of-final
purchase retail facility and the warehouse facilities supply
only the retail facility, the warehouse fac111ty shall not be

: ‘ehglble for a grant.

o (c) A business which is receiving a Business Relocation
Ass1stance Grant pursuant to P.L. 1996, c.25 shall not be
eligible for a Business Employment Incentive Grant except
upon written approval by the State Treasurer B

@A busmess shall not be eligible to be approved for a
grant on or after July 1, 2003 unless the business provides
employee health benefits under a group health plan as defined
under section 14 of P.L. 1997, c.146 (N.J.S.A. 17B:27-54), a
health benefits plan as defined under section 1 of P.L. 1992,
¢.162 (N.J.S.A. 17B:27A-17), or a policy or contract of health
insurance: covering more than one person issued pursuant to
Article 2 of Title 17B of the New Jersey Statutes.

Amended by R.2004 d.94, effective March 1, 2004.

See: 35 N.IR. 5047(a), 35 NJR. 5369(2), 36 NJ. R. 1198(b).
Rewrote (2) and added (4).

19:31-10.4 Amount/term of grant

" (a) The amount of the business employment incentive

-grant in each case shall be not less than 10 percent and not’

more than 50 percent of the withholdings of the eligible
positions for new employees or not less than 10 percent and
not more than 30 percent of the estimated tax of a partner of
an eligible partnership whether paid directly by the partner or

by the eligible partnership on behalf of such partner’s ac- -

count, or any combination thereof. In no case shall the ag-
gregate amount of the employment incentive grant awarded

pursuant to a business _employment mcentlve agreement

entered into on or after July 1, 2003 exceed an average of
$50,000 per new employee for all new employees over the
term of the grant. The average for.all new employees over the
term of the grant shall be determined based on annual reports
submitted by the applicant, certifying the number of new
employees.

1. The Authority will review the certified reports
annually to determine whether the applicant has reached or
exceeded the $50,000 per new employee limit. To the
extent that the applicant has received grant funds in excess
of $50,000 per new employee, the Authorlty will reduce
the grant proportronally

EXAMPLE: Company A receives a grant in the aggregate

amount of $1,500,000 for calendar years 1 through 5. The
Company certifies that it has 2 ,000 full-time new employees

as of December 31 of Year 5. In Year 6, Company A reduces

its workforce, such that it has only 25 full-time new
employees as of December 31 of that year. Subsequently, in

Supp. 1-7-08

Year 7, Company A hires new employees and certifies that,

as of December 31 of Year 7, it has 1,000 employees.

Based on these facts, in Year 5 of the grant term, the

- Authority concludes that Company A’s aggregate grant

amount does not exceed the $50,000 per new employee
limitation, because the aggregate annual amount for each new
employee equals $750.00 ($1,500,000/2,000 = $750.00).
However, in Year 6 of the term, the Authority concludes that

‘the” company is not eligible for the grant, because the

company’s per new employee average exceeds the maximum
$50,000 in that year ($1,500,000/25 = $60,000). In Year 7,
the Authority concludes that Company A is again eligible for
a grant, because the per employee amount does not exceed
$50,000 ($1,500,000/1,000 = $1,500). -

The fallure of Company A to qualify for a grant in Year 6
will not extend the term of the grant.

(b) A busmess may be e11g1ble to be awarded a grant of up
to 80 percent of the withholdings of the business or up to 50
percent of the estimated tax of the partners of an eligible
partnership if the grant promotes smart growth and the goals,
strategies and policies of the State Development and. Re-
development ‘Plan established pursuant to section 5 of P.L.
1985, ¢.398 (N.J.S.A. 52:18A-200) as determined by and
based upon criteria promulgated by the Authority following
consultation with the Department of Community Affairs,
Office of Smart Growth and set forth in (c) below.

(c) The following criteria shall be considered when deter-
mining the grant amount and term that a business w111 be
eligible to receive:

1. The number of eligible positions created for new
employees and the expected duration of those positions;.

2. The total number of ex1stmg employees of the busi-
ness;

3. The type of contribution the business can make to
-the long-term growth of the State’s economy;

4. The amount of other financial assistance the business
will receive from public sources. versus private investment;

5. The total dollar investment the business is con—
trrbutmg to the project; -

6. The type of mdustry that the business is 1nvolved in;
7. The locatlon of the project; ' '

8. The type of jobs to be created and the associated
wages, with priority given to those companies that create
full-time positions that average at least 1.5 times the
minimum hourly wage;

9. Whether the busine'ss is a designated industry;

10. The impact of the business on State tax revenues.
For the period of the grant during which the Authority -

remits payments to the grantee, the amount of the grant
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allocable to eligible employees that are residents of another
state whose income is not subject to New Jersey gross
income tax pursuant to N.J.S.A. 54A:1-1 et seq., shall not
exceed the amount allocable to such employees at the time
of the Authority’s approval of the grant;

11. Whether the business is located in Planning Area 1
or 2 of the State’s Development and Redevelopment Plan;

12. Whether the business is located in a former Urban
Coordinating Council or other distressed municipality as
defined by the Department of Community Affairs;

13. Whether the business is located in a brownfield site,
defined as the first occupants of the site after issuance of a
new no-further action letter; '

14. Whether the business is located in a center desig-
nated by the State Planning Commission, or in a munici-
pality with an endorsed plan;

15. Whether 10 percent of the employees of the business
receive a “qualified transportation fringe” in a minimum
amount of $30.00 pursuant to Title 26 of the United States
Internal Revenue Code Section 132(f)(1)(a) for transpor-
tation in a commuter highway vehicle if such transportation
is in connection with travel between the employee’s resi-
dence and place of employment or Section 132(f)(1)(b) for
any transit pass, as such commuter highway vehicle and
transit pass are defined in Section 132(f) of the Internal
Revenue Code;

16. Whether the business is located in an area designated
by the locality as an “area in need of redevelopment”; -

17. Whether the project is linked with housing'produc-
tion or renovation (market or affordable) utilizing at least
25 percent of the total buildable area of the site;

18. Whether the business is located within five miles of
and is working cooperatively with a public or non-profit
university on research and development;

19. Whether the business is within a designated industry
and is located within a New Jersey Economic Development
Authority Innovation Zone; and

20. Such factors as presented by a specific applicant.

(d) The term of a grant may be for a period up to 10 years
as approved by the Authority. Grant payments shall be issued

by the Authority, subject to either annual appropriation from -

the General Fund to the Authority or issuance of a bond, the
proceeds of which are intended for grant payments, beginning
the next calendar year following achievement of the employ-
ment conditions and other conditions set forth in the Agree-

ment and annually thereafter only if the State Treasurer has

certified that the amount of withholdings received in the
previous year by the Division from the business.equals or
exceeds the amount of the grant.

(e) Payment of a grant shall be subject to a certified copy
of the business’s prior year’s payroll categorized by employ-
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ees not subject to the grant and new employees subject to the
grant. The certification shall identify the number of employ-
ees and partners in each category, the salary of each em-
ployee, the estimated tax paid by each partner in the founda-
tion year, the date of hire, and withholding taxes paid for each
employee.

1. Upon receipt from the Division Director of a certifi-
cation of the available withholdings of the new employees
and a determination by the Authority that all requirements

- of the agreement have been met, the Authority shall calcu-
late the annual grant by multiplying the withholdings
attributable to eligible positions for new employees by the
grant-percentage.

2. Inthe event the business creates in excess of the new
employee commitment, the business may be eligible to re-
ceive an adjustment in its grant to include the lesser of the
dollar amount equal to the amount of withholdings paid for

- the additional eligible positions above the new employment
commitment multiplied by the grant award percentage; or a
dollar amount which shall be a 20 percent cap above the
dollar amount of the withholdings attributed to the new
employment commitment adjusted annually by the
Consumer Price Index, with the exception of the following
which, in the discretion of the Authority, may receive the
full dollar amount of withholdings paid for the additional
eligible positions multiplied by the grant award percentage: -

i. A business with a total of 100 employees or less
at the time of application for the grant;

ii. A business making significant leasehold im-
provements or renovations to accommodate additional
growth at the project; or

ili. A manufacturing business making a significant
capital investment such as investment in a new product
line 'or model or providing sufficient evidence that it
plans a significant increase in production from existing
equipment, such as higher utilization rates. -

3. The business shall be awarded a grant percentage at
the time of approval based on the criteria set forth in this
section. On an annual basis, when determining the amount

~of the grant to be awarded to the business for each calendar

year, the Authority shall review the annual reports
submitted by the business pursuant to N.J.A.C. 19:34-10.6.
If the business has not met the new employment commit-
ment, but has achieved the minimum eligibility threshold
or the business has exceeded the new employment commit-
ment, the amount of the grant shall be based on the actual
amount of eligible positions .created and Authority shall
adjust the awarded grant percentage for the applicable
calendar year pursuant to the criteria set forth in this
section and subject to N.J.A.C. 19:31-10.4(¢e)2.

(f) A'business that is receiving any other grant by opera-
tion of State law is limited to a Business Employment Incen-
tive Grant which annual value when combined with the other
grants cannot exceed 80 percent of the business’s withhold-
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ings or 50 percent of the estimated tax of partners of an eligi-
ble partnership, except upon the written approval of the State
Treasurer. Amounts received as grants from the Office of
Customized Training pursuant to N.J.S.A. 34:15D-1 et seq.
shall be excluded from the calculation.

(g) A business that qualifies under N.J.S.A. 34:1B-129b
for a grant of up to 80 percent of its withholdings or up to 50
percent of its estimated tax that is receiving any other grant
by operation of State law is limited to a Business Employ-
ment Incentive Grant which annual value when combined
with the other grants cannot exceed 80 percent of the busi-
ness’s withholdings or 50 percent of the estimated tax of
partners of an eligible partnership; except upon the written
approval of the State Treasurer. Amounts received as grants
from the Office of Customized Training pursuant to N.J.S.A.
34:150-1 et seq. shall be excluded from the calculation.

(h) A grant received under the Act by a partnership, Sub-
chapter S-corporation, or other such business entity shall be
apportioned among the persons to whom the income or profit
of the partnership, Subchapter S-corporation, or other entity is
distributed, in the same proportions as those in which the
income or profit is distributed.

Amended by R.1997 d.270, effective July 7, 1997.
See: 29 N.J.R. 1485(b), 29 N.J.R. 2844(b).

Substantially amended (c); in (d), deleted “existing” following “cate-
gorized by”, and substituted “salary of each employee” for “base salary
of each employee and separately any overtime paid during the grant™; in
(d)1 and (d)2, substituted “new employees” for “eligible positions™; and
in (d)2 substituted “are filled by new employees” for “qualify as full-
time” and deleted “in either event” following “the business may”.
Amended by R.2000 d.297, effective July 17, 2000.

See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).

In (a), added “or not less than 10 percent and not more that 50 percent
of the estimated tax of a partner in an eligible position” at the end; in
(d)2, deleted a former first sentence; and in (e), inserted “or 50 percent
of the estimated tax” following “withholdings”.

Amended by R.2004 d.94, effective March 1, 2004.
See: 35 NLJ.R. 5047(a), 35 N.J.R. 5369(a), 36 N.J.R. 1198(b).

Rewrote (a); added new (b); recodified (b) through (f) as (c) through
(g); deleted former (g); and amended new (c), (d), () and (f).

Amended by R.2005 d.97, effective March 21, 2005.
See: 36 N.J.R. 5663(a), 37 N.J.R. 904(b).
In (e), rewrote 2, added 3.
Amended by R.2008 d.18, effective January 7, 2008.
See: 38 N.J.R. 5341(a), 40 N.J.R. 195(b). )

Rewrote (a) and (c)15; in (c)18, deleted “and” from the end; added
new (c¢)19; recodified former (c)19 as (c)20; in ()2, substituted “which
shall be a 20 percent cap” for “equal to up to 20 percent”; in (f), inserted
“annual”; added new (g); and recodified former (g) as (h).

19:31-10.5 Business expansion or relocation

(a) For businesses that are locating in the State from out-
side New Jersey, only new employees in eligible positions
created in the base years and thereafter may be considered for

grant purposes.

1. Upon Authority Board approval, the business’s pay-
roll/number of employees shall be registered, - including the
number of existing employees in New Jersey. Upon occu-
pancy of the project, the business shall have until the end
of the base years to achieve the number of employees as
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represented at application. Only those new employees in
eligible positions shall be considered when determining a
grant.

2. The business may receive a grant for the new em-
ployees in eligible positions represented at application and
any additional new employees in eligible positions that are
created during the base years and thereafter.

3. Grant payments shall be issued by the Authority
subject to annual appropriation from the General Fund to
the Authority or upon issuance of a bond, the proceeds of
which are intended for grant payments beginning the next
calendar year following achievement of the employment
conditions and other conditions set forth in the Agreement
and annually thereafter only if the State Treasurer has
certified that the amount of withholdings received in the
previous year by the Division from the business equals or
exceeds in the amount of the grant.

(b) For businesses expanding in New Jersey through re-
location from an existing site to a new location or expansion
at its existing location, only those new employees in eligible
positions to be created in the base years and thereafter may be
considered when determining a grant. Grant payments shall
be issued during the next calendar year upon occupancy of
the project and achievement of the employment conditions set
forth in the Agreement.

(c) If a business is expanding through a merger or consoli-
dation with one or more companies, only the eligible posi-
tions created or transferred from outside New Jersey after
board approval and the official date of the merger or consoli-
dation shall be considered when determining a grant. The
Authority’s approval of the merger or consolidation will be
conditioned on the growth of the number of new employees

under the grant being subject to N.J.A.C. 19:31-10.4(e)2.

(d) To the extent a business requests to add an additional
site to an existing BEIP, the Authority’s approval of the new
site will be conditioned on the growth of the number of new
employees under the grant being subject to N.J.A.C. 19:31-
10.4(e)2. The additional site will be required to meet or to
have met the material factor test, unless the additional site is
directly related to growth at the original project site.

Amended by R.1997 d.270, effective July 7, 1997.
See: 29 N.J.R. 1485(b), 29 N.J.R. 2844(b).

In (a), substituted “new employees in eligible positions created in the
base years and thereafter may be considered” for “the new employees
subject to withholding shall be considered as eligible positions”; in (a)l,
substituted “Authority Board approval” for “application to the
Authority” and inserted “new” in the third sentence; in (a)2, inserted
“new employees in”; substantially amended (a)3; in (b), inserted “new
employees”; and in (c), deleted “eligible” following “only the new”.
Amended by R.2000 d.297, effective July 17, 2000.

See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).

In (a), inserted “, including the number of existing employees in New
Jersey” at the end of the first sentence in 1, and inserted “or estimated
taxes of partners” following “withholdings” and inserted *, partnership
or cooperative association” following “business” in 3; and rewrote (c).
Amended by R.2004 d.94, effective March 1, 2004.

See: 35 N.J.R. 5047(a), 35 N.J.R. 5369(a), 36 N.J.R. 1198(b).

Next Page is 31-28.0.1
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In ()3, inserted “or upon issuance of a bond, the proceeds of which

are intended for grant payments” preceding “beginning the next calendar
year”.

Administrative correction.

See: 40 NJ.R. 809(a).

19:31-10.6 Grant conditions

(a) The business shall maintain the project, the required
minimum number of eligible positions in New Jersey and at
least 80 percent of the Base Employment Number for the
commitment duration. Businesses which are tenants applying

Next Page is 31-28.1 31-28.0.1 Supp. 2-4-08



ECONOMIC DEVELOPMENT AUTHORITY

19:31-10.6

individually to the program may be restricted by the term of
their lease.

(b) The Authority shall apply any job creation above the
new employment commitment at the project against any
losses in the base employment number when determining
whether a business has fallen below 80 percent of the base
employment number. :

(c) By March 1st of the year after the grant year in which
the business commences the grant term, the business shall
submit an annual payroll report containing one section for
new employees in eligible positions whose income is not
subject to the' New Jersey gross income tax pursuant to
N.J.S.A. 54A:1-1 et seq. and one section for all other new
employees in eligible positions and indicating the following
information for the business and the project for the grant year
in which the business commenced the grant term:

1. The total amount of withholdings during the grant
year for each new employee in an eligible position;

2. The eligible positions which were created during the
preceding grant year;

3. The names of each new employee in an eligible
position;

4. The date of hire of each new employee in an eligible
position;

5. The actual salary of each new employee in an
eligible position, or if the new employee is a partner of an
eligible partnershlp, the amount of estunated taxes paid by
the partner;

6. The amount of withholdings of each new employee
in an eligible position;

7. The termination date, if applicable, of each new
employee in an eligible position;

8. The social security numbers of each new employee
in an eligible position;

9. A certification stating that no new employees are
related persons of the owners of the business; and

10. A certification identifying the eligible positions that
have been filled by persons who are rehired from a bona
fide layoff or transferred from another company.

(d) The Authority shall be entitled to audit the payroll
records of the business, to require the business to submit
detailed payroll reports and to make adjustments as necessary
to the amount of any future grant payment at any time during
the term of the grant as the Authority deems necessary.

() If the business receiving a grant should generate

significant new employment beyond the base years that was
not originally anticipated at application, the Authority may
amend the agreement to increase the annual grant percentage

31-28.1

or term amount to reflect said increased employment subject
to N.J.LA.C. 19:31-10.4(e)2.

(f) If a business fails to maintain employment at the levels
stipulated in the agreement or otherwise fails to comply with
any condition of the grant agreement for any two consecutive
years, the Authority may terminate the agreement.

(g) If the business does not maintain operations at the
project location or another location approved by the Authority
for at least 1.5 times-the term of the grant, the Authority may
recapture all or part of the grant in its discretion.

(h) As a condition for its continuation in the grant
program, no later than March 1 of the year following the first

- grant year, every business which is awarded a grant from the

Business Employment Incentive Program shall submit to the
Authority a detailed payroll report indicating all employment
positions of the business and the employees who filled those
positions located in New Jersey that ceased to exist or to be
located in New Jersey within six months after the date of the
application.

(i) As a condition of its continuation in the grant program
no later than March 1 of each year, for the preceding grant
year, every business which is awarded a grant from the
Business Employment Incentive Program shall submit to the
Authority, on a form provided by the Authority:

1. A copy of its applicable New Jersey and Federal tax
returns showing business income and withholdings and a
copy of the New Jersey partnership return for eligible
partnerships mcludmg Schedule NJK-1, within 30 days of
filing;

2. A certification form containing one section for new
employees in eligible positions whose income is not
subject to New Jersey gross income tax pursuant to
N.J.S.A. 54A:1-1 et seq. and one section for all other new
employees in eligible positions and indicating:

i.- The total amount of withholdings for new
employees in eligible positions for the grant year;

ii. The total amount of new employees in eligible
positions for the grant year;

iii. The total amount of new employees in eligible
positions who were terminated in the grant year;

iv. A statement that no new .employees are related
persons of the owners of the business;

v. A copy of the NJ-W-3, annual reconciliation of
tax withheld for the grant year; and .

vi. With respect to all non-resident New Jersey
employees, on a form provided by the Authority, a list of
all such employees, with a computation of the
hypothetical withholding tax in the amount that would
be attributable to each such employee, calculated
pursuant to the New Jersey Gross Income Tax Act,
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N.JS.A. 54A:1-1 et seq. as if the non-resident New
Jersey employees are subject to New Jersey gross
income tax. The computation of withholding under this
subparagraph shall be based on income as reported on
each non-resident employee’s Federal Form W-2, Wage
and Tax Statement and .in accordance with the
_instructions: and methods. prescribed by the. current
employer instruction booklet (Form NJ-WT). The
approved method for computing withholdings for single
employees shall be pursuant to the Taxation Division
Director’s table, in effect at the time of calculation, for
Percentage Method of Withholding, “Rate A,” weekly
payroll period. The approved method .for computing
withholdings for married persons or heads of household
shall be pursuant to the Taxation Division Director’s
table, in effect at the time of calculation, for Percentage
Method of Withholding, -“Rate - B,” -weekly payroll
-period.:Each: applicant business must submit copies of
the Federal Form W-2 with the :list required by this
subsection for each non-resident New Jersey employee
identified on the list; ‘

3. A certification statmg the amount, date recelved and
provider for any grant received under State law, including
the Business Relocation Assistance Grant;:

4. 1If the business is awaiting a grant award notification
for any grant offered under State law, the business shall
submit a certification identifying the grant provider and the
anticipated amount and date of award;

5. A copy of the business’s W-3 form for the reporting
year; and

6. For each new employee in an eligible position whose
income is not subject to New Jersey gross income tax
pursuant to N.J.S.A. 54A:1-1 et seq., a copy of the W-2
form.

(G) Should. any business which is awarded a grant under
the Act fail to submit to the Authority a copy -of its annual
certification or submit: its annual certification without the
information required by the time periods specified in (g) and
(g)1 above, any grant payment to be received by any such
business shall be forfeited for the applicable reporting year
unless the Chief Executive Officer of the Authority deter-
mines that there are extenuating circumstances excusing the
timely filing required herein. For purposes of this subsection
(h), “extenuating circumstances” means the destruction of the
business’s payroll records due to a fire, earthquake, flood,
acts of terrorism, infestation, or the complete loss of the
business’s computer records.

Amended by R.1997 d.270, effective July 7, 1997.
- See: 29 N.J.R. 1485(b), 29 N.J.R. 2844(b).

In (g)2i through iii and v, deleted “with social security numbers”
following “eligible positions™;-in (g)2i,- substituted “base years” for
“years just ended”; and in (g)2ii, inserted “from the base years.
Amended by R.2004 d.94, effective March 1, 2004.

See: 35 N.J.R. 5047(a), 35 N.J.R. 5369(a), 36 N.J.R. 1198(b).

Rewrote the section.

Amended by R.2005 d.97, effective March 21, 2005.
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See: 36 N.J.R.:5663(a), 37 N.J.R. 904(b). » :

Rewrote (a) and (b); in (e), added the N.J.A.C. reference
Amended by R.2008 d.18, effective January 7, 2008.
See: 38 N.J.R. 5341(a), 40 N.J.R. 195(b). : '

In the 1ntroductory paragraph of (i), inserted “, on a form prov1ded by
the Authority™; in (i)2iii, deleted “and” from the end; and added (i)2v
and (1)2vi. _

19:31-10.7 Appllcatlon procedures

(a) A business shall apply to the Authorrty for a grant on a
form prescribed by the Authorlty which . requlres the
following:

1. The name and address of the business; :
2. A history and description of the applicant’s business;
3. A detailed description of the proposed project, in-

cluding the location and type of activity which the business
w111 be engaged in at the prOJect site;

4. . A detailed breakdown ‘of the total prOJect cost
indicating ‘sources and uses of any ﬁnanmal assistance for
- the project; : : ‘ :

5. A complete schedule df all ofﬁcers,. directors ‘and
stockholders owning 15 percent or more of the stock;:

6. Annual financial statements for the two most recent
years, including the balance sheets, operating -statements
and reconciliations of the source and application of funds;

7. A current interim statement', if the most recent
annual financial statement is more than six months old;

8. The estimate of eligible positions to be created
during the base years and thereafter;

9. An estimate of total wrthholdmgs to be generated
from these new positions;

10. A certification stating the amount, date received and
provider of any grant received under State law, including
the Business Relocation Assistance Grant;

11. If the business is awaiting a grant award notification
for any grant offered under State law, the business shall
submit a certification identifying the grant provider and the
anticipated amount and date of award;

12. Whether the business is located in Planmng Area 1
or 2 of the State’s Development and Redevelopment Plan;

13. Whether the business is located in a brownfield site,
defined as the first occupants of the SIte after issuance of a
new no-further action letter;

14. Whether the business is located in a center desig-
nated by the State Planning Commission,. or in a munici-
pality with an endorsed plan;

15. Whether 10 percent of the employees of the business
receive a “qualified transportation fringe” in a minimum
amount of $30.00 pursuant to Title 26 of the United States

Next Page is 31-28.2.1
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Internal Revenue Code Section 132(f)(1)(a) for trans-
portation in a commuter highway vehicle if such trans-
portation is in connection with travel between the em-
ployee’s residence and place of employment or Section
132(H)(1)(b) for any transit pass,-as such commuter high-
way vehicle and transit pass are defined in Section 132(f)
of the Internal Revenue Code; :

16. Whether the business is located in an area designated
by the locality as an “area in need of redevelopment”;

17. Whether the project is linked with housing pro-
duction or renovation (market or affordable) utilizing at
least 25 percent of the total buildable area of the site;

18. Whether the business is located within five miles of -

and is working cooperatively with a public or nonprofit
university on research and development;

19. Whether the busmess prov1des employee health ben-
efits under a group health plan as defined under section 14
of P.L. 1997, c.146 (N.J.S.A. 17B:27-54), a health benefits
plan as defined under section 1 of P.L. 1992, c.162
(N.J.S.A. 17B:27A-17), or a policy or contract of health in-
surance covering more than one person issued pursuant to
Article 2 of Title 17B of the New Jersey Statutes; and

20. For publicly traded ' businesses,
businesses’ form 10K; and

a copy of the

21. Any additional information deemed necessary to
evaluate a specific application including, but not limited to,
the certified annual statement required by N.J.A.C. 19:31-
10.4(a), and the type and form of records required to be
submitted to the Director pursuant to N.J.A.C. 18:35-7.1
through 7.8, as amended from time to time by the Director
pursuant to N.J.S.A. 34:1B-137. '

(b) A landlord shall file the mformatlon set forth in (a)
above, in addition to the following:

1. A copy of the assignment by each tenant to forego
any claim of right it may have to a grant; and

2. A copy of the agreement between the landlord and
tenants which establishes the tenants agreed to cooperation
to annually submit to the Authority its:

i.  Number of new employees in eligible positions;

ii. Total employees at commencement of the Agree-
ment between the Authority and landlord,;

- iii. Payroll records; and
iv. Any withholdings during the grant year.

(c) A business shall submit on a form prescribed by the

Authority a detailed payroll report indicating all employment -

positions of the business and the employees who filled those
positions located in New Jersey that ceased to exist or to be
located in New Jersey within three months of the date of the
application.

31-28.2.1

(d) If the applicant meets all of the program criteria set
forth in the rules, the grant shall be recommended for con-
sideration and official actions by the members of the Author-
ity at a public meeting. The applicant has no right to have its
application presented to the members of the Authorlty for
con51derat10n : :

Amended by R.1997 d.270, effective July 7, 1997.
See: 29 N.J.R. 1485(b), 29 N.J.R. 2844(b).

In (a)5, deleted “, mcludlng resumes and signed, dated personal
financial statements” following “more of the stock™. )

-Amended by R.2004 d.94, effective March 1, 2004.

See:. 35°'N.J.R. 5047(a), 35 N.J.R. 5369(a), 36 NJR. 1198(b).
- In (a), inserted new 12 through 19. and recodified existing 12 as 20;

- rewrote (b); inserted new (c); recodified and amended existing (c) as (d).

Amended by R.2005 d.97, effective March 21, 2005.
See: 36 N.J.R. 5663(a), 37 N.J.R. 904(b).
In (a), added a new 20 and recodified existing 20 as 21.
Amended by R.2008 d.18, effective January 7, 2008,
See: 38 N.J.R. 5341(a), 40 N.J.R. 195(b).

Rewrote (a)15 and (a)21; and in ()20, substituted “; and” for a period

~atthe end.

19:31-10.8 Evaluation process

(a) When all of the required information is received, the
Authority staff shall review the materials to determine what
percentage and term of grant, if any, the applicant would be
eligible to receive based on the eligible positions for new em-
ployees. This evaluation shall be based on an evaluation of
the application and an-analysis of historic and projected fi-
nancial statements and a comparison to industry peers (pri-
mary emphasis will be placed on the record of profitability
and financial stability for the past two years and projections
of profitability and financial stability over the term of the
grant) solely for the purpose of potential disqualification,
debarment, and conflict of interest, providing a grant to an ap-

‘plicant shall constitute “financial assistance” under N.J.A.C. -

19:30-2.2(a), and the terms and conditions of N.J.A.C. 19 30-
2 shall apply to an applicant for a grant.

(b) If a positive determination is made, the requested busi-
ness employment incentive grant request shall be presented to
the members of the Authority for approval.
19:31-10.9 Approifal prdcess

() Only the members of the Authority can approve a
busmess employment incentive grant.

(b) When the members of the Authority approve a request,

‘the minutes of the meeting at which such approval occurs

shall be submitted to the Governor.

(c) The members’ approval shall become effective 10
working days after the Governor’s receipt of the minutes,
provided no gubernatorial veto of the action has occurred.

(d) If there has been no veto, a Commitment Letter shall be
issued to the applicant, which contains all terms and con-
ditions of the grant. The business must execute and return the
Commitment Letter within 30 days. Failure to execute and
return the Commitment Letter to the Authority within 30 days
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will result in- rescission of the grant. The Chief Executive
Officer of the Authority may, at his or her discretion, extend
the expiration date of a Commitment Letter upon request by
the busmess

(e) When all requlred documentatlon as outllned in the '

_ Commitment Letter is submitted by the business, in form and
content satisfactory to the Authority, a Grant Agreement shall
be prepared by the Authonty and forwarded to the business
for execution.

(® If the busmess does- not execute and return the Grant

. Agreement within 60 days from the date of issuance, the
grant shall be rescinded. : ‘

(@ If the business does not commence the project within
one year from the date of approval by the Members of the
Authority, the grant shall be rescinded. The Chief Executive
Officer of the Authority may, at his or her discretion, extend
the expiration date of the grant upon request by the business.

Amended by R.2004 d.94, effective March 1, 2004.
See: 35N.J.R. 5047(a), 35 N.J.R. 5369(a), 36 N.J.R. 1198(b).
" Rewrote (d) and (e), 1nserted new (f) and (g)

19 31- 10 10 Resclssmn and w1thhold1ng of grant
payments

(a) Defaults under the grant agreement may mclude but
not be 11m1ted to: ‘ o

l. Fallure to comply w1th the requlrements of thlS ‘

subchapter or other applicable. State laws or rules;

2." Failure to comply with any condltron or requlrement '

.of the Grant Agreement;

_ levels

4. Submission of false or mlsleadmg mformatlon or

- failure to submrt relevant information; or

5. Insolvency, bankruptcy or other ‘conditions which

-affect the ﬁnancral integrity of the busmess

(b) Upon a default under the grant agreement in addrtlon
to any other remedies in the grant agreement and available
under this section and under the Act, the Authority may
withhold any payment not yet paid at the time of the default
under the grant agreement. The Authority shall prov1de Writ-
ten notice to the business of its intent to withhold, reduce or
terminate the grant. The business may request in writing
reconsideration of the Authority’s decision. The determina-

tion to withhold, reduce or terminate a grant is solely within

the Authority’s d1scret10n

(c) Upon failure to maintain the minimum eligibility thres-
hold or 80 percent of the base employment number, the
~ Authority may suspend the grant agreement for a period of
two years, provided the company can demonstrate during that
period a continued effort and commitment to growth in New

Supp. 12-6-10 -
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3. Failure to maintain the st1pu1ated employment »

Jersey. An additional one year of suspension may be granted
upon appl1cat10n to the Authority. Any suspensmn shall not
extend the term of the grant

_ (d) Uponv termmat1onv,of the grant agreement, in addition to
any other remedies in.the grant agreement and available
under this section and under the Act, the Authority may
require repayment of an amount of the grant based on the
period of time the business complied with the grant, provided,
however, that the Authority may require repayment of the

total amount paid to the business over the term of the grant if

the default results from the business moving the project out of

the State of New Jersey or the business being sold and moved

out of the State of New J. ersey

(e) Refunds shall be made payable to the State of New

Jersey. with notice to the Authority for deposit in the. Property .

Tax Rel1ef Fund and ma1led to the

e Busmess Employment Incentlve Program
Division of Taxation
PO Box 248
“Trenton, NJ 08625
Amended by R.2005 d. 97 effective March 21, 2005.

See: 36 NJ.R. 5663(a), 37N.JR. 904(b)
: Rewrote the sectlon

Prevailing wage and affirmative action

" The business shall comply with the Authority’s prevailing
Wage requirements, N.J.A.C. 19:30-4, and affirmative action
requirements, N.J.A.C. 19:30-3, in the performance of the
construction contract for the project, provided that prevailing
wage shall not be required for construction commencing more

- than two years after an entity has executed with the Authority
a commitment letter and the first payment or other prov1srons

of a551stance is received.

" Repeal and New Rule, R.2008 d.18, effective J anuary 7, 2008.
See: 38N.J. R. 5341(a), 40 N.J. K 195(b) ‘

Section was “Prevailing wage”.
Amended by R.2010 d.285, effective December 6,2010.
See: 42 N.J.R.2019(a), 42 N.J.R. 2969(a)

Rewrote the sectlon

19:31-10.12 Fees

" (a) A non-refundable application fee of $1,000 shall ac-

company every application for grant assistance.

(b) A non-refundable commitment fee of $1 000 is charged
w1th the acceptance by an apphcant for a BEIP grant.

(c) A non-refiindable Commitment Letter extension fee of
$1,000 shall be paid for every extension of a Commitment
Letter explratlon date beyond the initial explratron date.

(d) A non—refundable fee of $1,000 shall be paid at closmg

«(e) A nonfreﬁlndable fee of $750.00 shall be paid for each
request for any administrative changes, additions or modifica-

 tions to the grant; and a non-refundable fee of $1,500 shall be
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In (d)1, substituted “in the case of a loan may” for “will” following
“Authority and” in the introductory paragraph, and inserted a references
to corporate guarantees in ii; in (e), rewrote the first sentence; and in (f),
inserted “applicant or” preceding “attorney”.

Recodified from N.J.A.C. 19:31-11.8 and amended by R.2010 d.285,

effective December 6, 2010.

See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).

In (a), inserted “, unless the authority to approve certain types of
transactions has been expressly delegated by the members to Authority
staff”; in the introductory paragraph of (d), inserted “or if Authority staff
has rendered its approval under delegated authority,”; and in (g), inserted

“, subject to any preconditions to disbursement imposed thereon by the
Authorlty” Former NJ.A.C. 19:31-11.10, Attorney General review,
recodified to N J.A.C. 19:31-11.12.

Disbursement of financial assistance

(@) All requests for disbursements of the financial assis-
tance shall be submitted by the applicant to the Department
with a certification from the contractor or consultant that the
requested moneys have been or will be spent in accordance
with a Department approved scope of work. The Authority
will disburse funds only upon written approval by the De-
partment. Notw1thstand1ng the foregoing, the Authority will
disburse funds for closure or closure and replacement of a
non-leaking tank upon satisfactory review and approval of a
completed application and imposition of a statutory lien, if
applicable.

(b) The recipient of financial assistance must provide
access to the Authority and the Department, at reasonable
times, to the subject property to determine compliance with
the terms and conditions of the financial assistance.

(c) In the case of a grant, payment shall be conditioned
upon the subrogation to the Department of all rights of the
recipient to recover remediation costs from the dlscharger or
other responsible party.

(d) Where financial ass1stance to a person other than a
public entity, is for a portion of the remediation cost, the
applicant shall provide evidence that all moneys for which a
remediation funding source has been established, have been
expended, before the proceeds of the financial assistance shall
be disbursed.

(e) If a combination loan and grant is awarded, the Au-
thority shall release the loan monies prior to the release of the
grant monies, and only release the grant monies upon closure
and complete disbursement of the loan.

Amended by R.2000 d.297, effective July 17, 2000.

‘See: 32 N.J.R. 1705(a), 32 NJ.R. 2602(c).

In (b), deleted a reference to grants. -
Amended by R.2001 d.242, effective July 16, 2001
See: 33 N.J.R. 1567(a), 33NJR. 2495(b).
In (a), inserted “or will be” preceding “spent in accordance”.
Recodified from N.J.A.C. 19:31-11.9 and amended by R.2010. d.285,
effective December 6, 2010.
See: 42 N.JR.2019(a), 42 N.J.R. 2969(a). ’
In (a), inserted “to the Department” and inserted the last two
sentences; and added (e). Former N.J.A.C. 19:31-11.11, Fees recodified
to NJ.A.C. 19:31-11.13.
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19:31-11.12 - Attorney General review

All financing documents, including the application, are
subject to review by the ‘Attorney General’s Office.

Recodified from N.J.A.C. 19:31-11.10 by R.2010 d.285, effective
December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).
- Former N.J.A.C. 19:31-11.12, Public record, recodified to N.J.A.C.
19:31-11.14.

19:31-11.13  Fees
(a) An application fee shall be charged as follows:

1. $250.00 for tanks in residential buildings;

2. $500.00, at application, for tanks in nonresidential
buildings; $500.00 or one-half of one percent of the fi-
nancial assistance, whichever is greater, upon the accep-
tance of financial assistance under the Fund; and $500.00

- or one-half of one percent of the financial assistance,
whichever is greater, at closing; and

3. $1,000 for seven or more tanks in nonresidential
buildings.

(b) An annual surcharge as set forth in (b)l through 3
below shall be imposed upon the owner or operator of a
facility who does not maintain evidence of financial responsi-
bility in accordance with N.J.S.A. 58:10A-25 or pursuant to
42 U.S.C. §§ 6991 et seq., as determined by the Department.

1. Facilities with one or two petroleum underground
storage tanks shall pay $1,500.

2. Facilities with three to six petroleum underground
storage tanks shall pay $3,500.

3. Facilities with more than seven petroleum under-
ground storage tanks shall pay $6,000.

(©) PaYment shall be due within 30 days of receipt of an
invoice.
Recodified from N.J.A.C. 19:31-11.11 and amended by R.2010 d.285,
- effective December 6, 2010.
See: 42 N.J.R. 2019(a), ‘$2NJR. 2969(a).

In (a)l and (a)3, inserted “tanks in” and substituted “bulldmgs” for
“tanks per facﬂlty” and rewrote (a)2

19:31-11.14  Public record

All information submitted to the Department and/or the
Authority as part of an application for financial assistance
shall be deemed a public record subject to the prov151ons of
N.J.S.A. 47:1A-1 et seq. :

Amended by R.2000 d.297, effective July 17, 2000.

“See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(0)

Deleted a reference to grants.

Recodified from N.J.A.C. 19:31-11.12 by R2010 d.285, effectlve
December 6, 2010.

See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).
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OTHER AGENCIES

SUBCHAPTER 12. TECHNOLOGY BUSINESS TAX
CERTIFICATE TRANSFER PROGRAM

19:31-12.1 Applicability and scope

The rules in this subchapter are promulgated by the New
Jersey Economic Development Authority to implement P.L.
1997, c. 334, as amended by P.L. 2009, c. 90 and P.L. 2010,
c. 10. This Act establishes a corporation business tax benefit
certificate transfer program to assist new or expanding
emerging technology and biotechnology companies in New
Jersey. ,

Amended by R.2010 d.206, effective October 4, 2010.
See: 42'N.J.R. 1348(a), 42 N.J.R. 2322(b).-

Substituted “c. 334, as amended by P.L. 2009, c. 90 and P.L. 2010, c.
10” for “c.334”.

19:31-12.2  Definitions

The following words and terms, as used in this subchapter,
. shall have the following meamngs unless the context clearly
indicates otherwise. ,

“Allowable expenditures” means costs incurred in con-
nection with the operation of the new or expanding emerging
technology or biotechnology business in the State, including,
but not limited to, the expenses of fixed assets, such as the
construction,  acquisition. and development of real estate,
materials, start-up, tenant fit-out, working capital, salaries,
and research and development expenditures.

“Authority” means the New Jersey Economic Development
Authority.

“Biotechnology” means the continually expanding body of
fundamental knowledge about the function of biological sys-
tems from the macro level to the molecular and sub-atomic

levels, as well as novel products, services, technologies and -

sub-technologies developed as a result of insights gained
from research advances which add to the body of funda-
mental knowledge.

“Biotechnology business” means an emerging corporation
that has a headquarters or base of operations located in New
Jersey that owns, has filed for, or has a license to use pro-
tected, proprietary intellectual property and whose primary
business is the research, development, production, or. pro-
vision of biotechnology for the purpose of developing or
providing products or processes for specific commercial or
public purposes, including, but not limited to, medical,
pharmaceutical, nutritional, and other health-related purposes,
agricultural purposes, and env1ronmenta1 purposes .

“Buying business” means a business with the financial
ability to purchase the unused net operating loss carryover
and/or unused research and development tax credits from an
unaffiliated selling business. For the purpose of this defini-
tion, the test of affiliation is whether the same entity directly
_or indirectly owns or controls five percent or more of the

Supp. 12-6-10

voting rights or five percent or more of the value of all classes
of stock of both the selling and buying businesses.

“Camden innovation zone” means the innovation zone in
the southern part of the State bounded as follows: in the north
by the Ben Franklin Bridge, in the east by Interstate 676, in
the south 'by Kaighns Avenue, and in the west by the
Delaware River.

“Certificate” means the certificate issued by the Division of
Taxation certifying to the selling business amounts of unused
net operating loss carryover and/or unused research and de-
velopment tax credit carryovers.

“Financial statements” means a statement prepared by an

independent Certified Public Accountant (CPA), which shall
include an opinion letter indicating the scope of the services
performed (compilation, review, or audit) in accordance with
Generally Accepted Accounting Principles (GAAP) as
determined by the Financial Standards Accounting Board
(FASB) and shall include a balance sheet, statement of
income and expenses, cash flow statement, other statements
as determined by the independent CPA, and footnotes where
applicable.

“Full-time employee” means a person employed by a new

or expanding emerging technology or biotechnology com-

pany for consideration for at least 35 hours a week, or who
renders any other standard of service generally accepted by
custom or practice as full-time employment and whose wages
are subject to withholding as provided in the New Jersey
Gross Income Tax Act, N.J.S.A. 54A:1-1 et seq., or who is a

partner of a new or expanding emerging technology or -

biotechnology company who works. for the partnership for at
least 35 hours a week, or who renders any other standard of
service generally accepted by custom or practice as full-time
employment, and whose distributive share of income, gain,
loss; or deduction, or whose guaranteed payments, or any

~ combination thereof, is subject to the payment of estimated

taxes, as provided in the New Jersey Gross Income Tax Act,

N.J.S.A. 54A:1-1 et seq. To qualify as a “full-time em- . -

ployee,” .an employee shall also receive from the new or
expanding emerging technology or biotechnology company
health benefits under a group health plan as defined under
section 14 of P.L. 1997, c. 146 (N.J.S.A. 17B:27-54), a health
benefits plan as defined under section 1.of P.L. 1992, c..162
(N.J.S.A. 17B:27A-17), or a policy or contract of health in-
surance covering more than one person issued pursuant to
Article 2 of chapter 27 of Title 17B of the New Jersey
Statutes. “Full-time employee” shall not include any person
who works as an independent contractor or on a consulting
basis for the new or expanding emerging technology or
biotechnology business.

“Greater New Brunswick innovation zone” means the
innovation zone bounded as follows: in the north by Route
287 to Stelton Road to Metlars Lane to Route 18, in the east
by Route 1, in the south by Suydam Road/Claremont
Road/Finnegan’s Lane, and in the west by the Millstone River
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19:31-12.2

and Raritan River, which includes parts of North Brunswick,
New Brunswick, Piscataway and Franklin Township and
Rutgers University’s Livingston campus.

“Innovation zone” means. any of the three zones located in
the northern, central and southern portions of New Jersey
designated by the Authority as the Newark innovation zone,
North/New Brunswick innovation zone and Camden innova-
tion zone, respectively.

“License” means an agreement that states therein that it is
granting a license and that authorizes the applicant to control
aspects of the development of the protected proprietary
intellectual property. The protected proprietary intellectual

Next Page is 31-33

31-31

property must be directly related to the applicant’s primary
business of providing a scientific process, product, or service.
License shall not include an agreement, such as an exclusive
distribution agreement or similar business arrangement that is
not registered with the U.S. Federal Government, such as the
U.S. Patent and Trademark Office, that does not grant the
applicant control of the protected proprietary intellectual

property.

“Net operating loss” means the excess of the deductions
over the gross income used in computing entire net income in
a specific year without regard to the net operating loss
carryover to that year and the dividend exclusion, as provided
in N.J.S.A. 54:10A-4(k)(6)(C).

Supp. 12-6-10
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“New or expanding” means a technology or biotechnology

company.that:

1. On June 30 of the year in which the company files
an application for surrender of unused but otherwise
allowable tax benefits under P.L. 1997, c. 334 (N.J.S.A.
34:1B-7.42a et al.) and on the date of the exchange of the
corporation business tax benefit certificate, has fewer than
225 employees in the United States of America;

2. On June 30 of the year in which the company files
such an application, has at least one full-time employee
working in this State if the company has been incorporated
for less than three years, has at least five full-time
employees working in this State if the company has been
incorporated for more than three years but less than five
years, and has at least 10 full-time employees working in
this State if the company has been incorporated for more
than five years; and

3. On the date of the exchange of the corporation busi-
ness tax benefit certificate, the company has the requisite
number of full-time employees in New Jersey that were
required on June 30 as set forth in paragraph 2 above.

In calculating the number of employees under this
definition, employees of all affiliates and subsidiaries as
shown on its consolidated financial statements, employees
of any company that owns or controls at least 50 percent of
the applicant, as well as the employees of any consolidated
group of affiliated corporations as filed for Federal income
tax purposes shall be included.

“Newark innovation zone” means the innovation zone in
the northern part of the State bounded as follows: in the north
by Interstate 280, in the east by McCarter Highway (Route
21) and the Pennsylvania Railroad, in the south by Market
Street to South Orange Avenue, and in the west by Bergen
Street.

“Program” means the Technology Busmess Tax Certlﬁcate
Transfer Program.

“Protected proprietary intellectual prbperty-” means intel-

lectual property that is protected via a patent pending, patent

awaiting approval, approved patent or registered copyright.

“Research and development tax credits” means a tax credit
against corporation business tax liabilities for taxpayers who
have performed qualified research activities in New Jersey,
calculated in the manner as the Federal tax credit for
increasing research activities. The credit is based on qualified
expenditures in New Jersey beginning on or after January 1,
1994. 1t provides a credit of 10 percent of the excess qualified
research expenses over a base amount plus 10 percent of the
basic research payments. Taxpayers must complete New
Jersey Division of Taxation—Corporate Business Tax Form
306 to claim their credit. The amount of credit claimed for

any single tax year cannot exceed 50 percent of that year’s -

tax liability prior to the consideration of this credit and it
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cannot reduce the tax liability below the statutory minimum,
as set forth in N.J.S.A. 54:10A-5.24.

“Selling business” means a new or expanding technology
and/or biotechnology business that has unused net operating
loss carryover and/or unused research and development tax
credits which it wishes to “sell.”

“Technology business” means an emerging corporation,
that has a headquarters or base of operations located in New
Jersey, that owns, has filed for, or has a license to use
protected, proprietary intellectual property whose primary
business is the provision of a scientific process, product, or
service and that employs some combination of the following:
highly educated and/or trained managers and workers em-
ployed in New Jersey who use sophisticated scientific re-
search, service or production equipment, processes or knowl-
edge to discover, develop, test, transfer or manufacture a
product or service. Examples of activities satisfying this
definition include: the designing and developing of com-
puting hardware and software; the research, development,
production, or provision of materials with engineered proper-
ties created through the company’s development of special-

‘ized processing and synthesis technology and the research,

development, production or provision of technology involv-
ing microelectronics, semiconductors, electronic equipment
and instrumentation, radio frequency, microwave and
millimeter electronics, and optical and optic-related electrical
devices, or data and digital commumcatlons and imaging
devices.

“Unused net operating loss carryovel” means net operating
loss for any tax year as defined 1n N.J.S.A. 54:10A-

4(k)(6)(B).

“Unused research and development tax credits” means the
amount of tax credit otherwise allowable which cannot be
applied because it would reduce the tax liability below 50
percent of the liability prior to consideration of the credit or it
reduces the tax below the statutory minimum, as provided in
N.J.S.A. 54:10A-5.24(b). '

Amended by R.2003 d.297, effective July 21, 2003.
See: 35 N.J.R. 1655(a), 35 N.J.R. 3393(a).

Added “New applicant”, “Re-certification applicant”, “Returnmg ap-
plicant”.

Amended by R.2005 d.274, effective August 15, 2005.
See: 37 NJ.R. 1714(a), 37 N.J.R. 3058(a). .

Added “Camden innovation zone”, “Innovation zone”, “Newark inno-
vation zone” and “North/New Brunswick innovation zone” definitions.
Amended by R.2006 d.284, effective August 7, 2006.

See: 38 N.J.R. 1801(a), 38 N.J.R. 3184(c).

In definition “Biotechnology business”, substituted “corporation” for
“company” and inserted “that owns, has filed for, or has a license to use
protected, proprietary “intellectual property”; in definition “New or
expanding”, added the last sentence; and rewrote-definition “Technology
business”.

Amended by R.2008 d.164, effective June 16, 2008.
See: 40 N.J.R. 1630(a), 40 N.J.R. 3748(a).

Rewrote definition “New or expanding”.

Amended by R.2010 d.206, effective October 4, 2010.
See: 42 N.J.R. 1348(a), 42 N.J.R. 2322(b).

In definition “Allowable expenditures”, substituted “business” for

“company” and inserted “and” preceding “research”; rewrote definitions
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“Biotechnology business”, “New or expanding” and “Unused net
operating loss carryover”; in definition “Camden innovation zone”,
substituted “Bridge” for “bridge”; added definitions “Financial state-
ments”, “Full-time employee”, “Greater New. Brunswick innovation
zone”, “License” and “Protected proprietary intellectual property”; and
deleted definitions “New applicant”, “North/New Brunswick innovation
zone”, “Re-certification applicant” and “Returning applicant”.

19:31-12.3  Eligibility

(a) A business shall be eligible to apply to the progrdm if
the Authority finds that the business:

1. Meets the definition of a technology or biotech-
nology business;

2. Has unused amounts of research and development
tax credits and/or unused net operating loss carryover; and

3. Meets the definition of new or expanding.

(b) No application shall be approved in which the busi-
ness:

1. Has demonstrated positive net operating income in
any of the two previous full years of ongoing operations as
determined on its financial statements; or

2. Is directly or indirectly at least 50 percent owned or
controlled by another corporation that has demonstrated
positive net operating income in any of the two previous
full years of ongoing operations as determined on its
financial statements or is part of a consolidated group of
affiliated corporations, as filed for Federal income tax
purposes, that in aggregate has demonstrated positive net
operating income in any of the two previous full years of
ongoing operations as determined on its combined
financial statements.

Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32NJR. 2602(c).

In (a)3, inserted “or no” following “negative net”.
Amended by R.2003 d.443, effective November 3, 2003.
See: 35 N.J.R. 3466(a), 35 N.J.R. 5162(a).

In (a)4, inserted last sentence.

Amended by R.2006 d.284, effective August 7, 2006.
See: 383 N.J.R. 1801(a), 38 N.J.R. 3184(c).

In ()2, inserted “and” at the end; rewrote (a)3; deleted (a)4; and
added (b) and (c).

Amended by R.2010 d.206, effectlve October 4, 2010
See: 42 N.J.R. 1348(a), 42 N.J.R. 2322(b).

In (a)3, deleted “, provided that returning applicants are not required
to meet this condition of eligibility”; in (b)1, inserted “operating” and
“or”; deleted former (b)2; recodified former (b)3 as (b)2; in (b)2,
inserted “operating” twice; and deleted (c).

19:31-12.4 Application to the program

(a) Each application submitted by a selling business to the
program shall be accompanied by a non-refundable $2,500
* application fee. Complete applications must be received by
June 30 for each State fiscal year.

(b) In order for the Department of Treasury, Division of
Taxation to issue a certificate, each application submitted to
the program shall include: a selling business application

Supp. 10-4-10

which includes the information set forth in (c) below; a
spending certification form attesting to having spent the
proceeds of the prior year’s sale of tax benefits in accordance
with the definition of allowable expenditures; a Buying Busi-
ness Information Sheet which identifies the buying business
name, address, telephone number, the estimated value of
benefits to be transferred in an amount equal to at least 80
percent of the surrendered tax benefit and from whom and a
business certification; an agreement between the buying and
selling business defining the terms of the sale of the
certificate; and the Tax Benefit Identification Form which
summarizes the accumulated net operating losses and re-
search and development credits authorized to be sold and the
value intended to be sold. For determination of eligibility for
the program, the initial application package shall also include
a selling business application and a spending certification
form.

(c) In addition to the material speciﬁed in (b) above, a
completed application shall include, but is not limited to:

LA deséription of the nature of the business conducted
by the company;

2. A company business plan;

3. Financial statements for the two most recent full
years of operation;

4. A list of all affiliates and subsidiaries as reflected on

the consolidated financial statements of the applicant, the
number and location of all employees of such corpora-
tion(s) and the two most recent full years of financial
statements for each;

5. A list of all corporations and affiliated groups of
corporations that directly or indirectly own or control 50
" percent or greater of the selling business, the number and
location of all employees of such corporation(s), and the
two most recent full years of financial statements for each;

6. A list of all corporations that form a consolidated
group of affiliated corporations as filed for Federal income
tax purposes, the number and location of all employees of
such corporation(s), and financial statements for the two
most recent full years of operation;

7. A representation as to the location of the applicant’s
primary place of business in an Innovation Zone;

8. A description of the applicant’s technology or bio-
technology business which shall demonstrate that such
business is the primary business of the applicant and that
the applicant meets the other criteria of the definition of
technology or biotechnology business. Where applicable,
documentation of protected proprietary mtellectual prop-
erty must be provided;

9. A list of all full-time employees employed in New
Jersey, including social security number for each, and in
the United States at the time of application and copies of
most recent year’s Federal and New Jersey W-3 forms for
applicant, parent company and all related entities, or

31-34



ECONOMIC DEVELOPMENT AUTHORITY

19:31-14.2

“Act” means the Business Retention and Relocatlon A531s-
tance Act, P.L. 2004 c.65.

“Affiliate” means an entlty that dlrectly or mdlrectly con-
trols, is under common control with, or is controlled by the
business, Control exists in all cases in which the entity is a
member of a controlled group ~of corporations as defined
pursuant to section 1563 of the Internal Revenue Code of
1986 (26 U.S.C. §.1563) or the entity is an organization in'a
group of organizations under common control as defined
pursuant to subsection (b) or (c) of section 414 of the Internal
Revenue Code of 1986 (26 U.S.C. § 414). An entity may
establish by clear and convincing evidence, as determined by
the Director of the Division of Taxation in the Department of
the Treasury, that control exists in situations involving lesser
percentages of ownership than required by those statutes.

“Agreement” or “project agreement” means an agreement
between a business and the Authority that sets the forecasted
schedule for completion and occupancy of the project, the
date the commitment duration shall commence, the amount of
the applicable grant of tax credits, and other such provisions
which further the purposes of P.L. 1996, ¢.25, as amended by
P.L. 2004 c.65, §§ 1 through 16 (N.J.S.A. 34:1B-112 through
123.).

“Authonty” means the New Jersey Economic Development
Authority established under section 4 of P.L. 1974 c. 80
(N.J.S.A. 34: 1B-4)

“Board” means: the Board of the New Jersey Economlc
Development Authority.

“Business” means an employer located in this State that
has operated continuously in the: State, in. whole or in part, in
its current form or as a predecessor entity for at least 10 years
prior- to filing an application to the program and which is
subject to the provisions of N.J.S.A. 43:21-1 et seq. and may

include a sole proprietorship, a partnership, or a corporation
that has made an election under Subchapter S of Chapter One

of Subtitle A of the Internal Revenue Code of 1986, or any
other business entity through which income flows as a distrib-
utive share to its owners, limited liability company, nonprofit
corporation, or any other form of business organization
located either within or outside the State, such as a group of
organizations under common control as defined in Section
414(b) or (c) of the Internal Revenue Code of 1986 and
Federal Treasury regulations thereunder. For purposes of
identifying full-time employees in eligible positions and
retained State tax revenue, any such employees hired by or
taxes paid by a professional employer organization (PEO)
with which the business has entered into an employee leasing

- agreement shall be allocable to the business. A business shall

include an affiliate of the business if that business applies - for

- a credit based upon any capital investment made by an

affiliate or based upon retamed full-tlme jobs of an afﬁhate

“Business employment incentive program grant” or “BEIP

grant” means the grant madeto a busmess by the New.Jersey
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- Economic Development Authority pursuant to the pfovisions

of P.L. 1996, ¢.26 (N.J.S.A. 34:1B-124 et al).

“Business retention or relocation grant of tax credits” or
“grant of tax credits” means a grant which consists of the
value of corporation business tax credits against the liability
imposed pursuant to section 5 of P.L. 1945, ¢.162 (N.J.S.A.
54:10A-5) or.credits against the taxes imposed on insurers
pursuant to P.L. 1945, c¢.132 (N.J.S.A. 54:18A-1 et seq.), sec-
tion 1 of P.L. 1950, ¢.231 (N.J.S.A. 17:32-15), and N.J.S.A.

17B:23-5, provided to fund a portion of retention and reloca- -

tion costs pursuant to P.L. 1996, ¢.25 (N.J.S.A. 34:1B-112 et
seq.), as amended by P.L. 2004, c.65, and pursuant to this
subchapter. ' ,

“Capital investment” means expenses that the business
incurs following  its submission of an application to the

~ Authority pursuant to section 5 of P.L. 1996, c. 25 (N.J.S.A.

34:1B-116), but prior to the Capital Investment Completion
Date, as shall be defined in the project agreement, for: the site
preparation and construction, renovation, improvement,
equipping of, or obtaining and installing fixtures and machin-
ery, apparatus or equipment in, a newly constructed, reno-

- vated or improved building, structure, facility, or improve-

ment to real property in this State; and obtaining and
installing fixtures and machinery, apparatus or equipment in a
building, structure, or facility in this State. Provided, how-
ever, that “capital investment” shall not include soft costs
such as financing and design, furniture or decorative items
such as artwork or plants, or office equipment if the office
equipment is property with a recovery period of less than five
years. The recovery period of any property, for purposes of
this definition, shall be determined as of the date such

- property is first placed in service or use in this State by the

business, determined in accordance with section 168 of the

- Federal Internal Revenue Code of 1986 (26 U.S.C. § 168).

For the purposes of this definition, cubicles and cubicles that
include office equipment shall constitute capital investment.
If the business is a tenant, expenses incurred on behalf of the
tenant by the landlord and financed through the lease shall
constitute capital investment expenses incurred by the tenant
provided that the capital investment shall relate solely to the '
tenant’s leasehold space and not the common areas of the
bu1ldmg and ‘shall be supported by the documentation
referenced in N.J.A.C. 19:31-14.6(a)1xii and 14.10(a)2.

“Certificate of compllance means a certificate issued by
the Authorlty pursuant to section 9 of P.L. 1996, c. 25
(N.I.S:A. 34:1B-120).

““Chief Executive Officer” means the Chief Executive
Officer of the New Jersey Economic Development Authority.

- “Commitment duration” means the tax credit term and five
years from the end of the tax credit term specified. in the

- project agreement entered into pursuant to section 5 of P.L.

1996, c¢.25 (N.J.S.A. 34:1B-116), as amended by P.L. 2004,

~ ¢.65, and pursuant to this subchapter.
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“Designated industry” means an industry identified by the
Authority as desirable for the State to maintain, which may be
designated and amended via promulgation: of rules by the
Authority to reflect changing market conditions.

“Designated urban center” means an urban center desig-
nated in the State Development and Redevelopment Plan
adopted by the State Planning Commission, pursuant to P.L.
1985, ¢.398 (N.J.S.A. 52:18A-200).

“Director” means the Director of the Division of Taxation
in the Department of the Treasury.

“Eligible position” means a full-time position retained by a
business in this State for which a business provides employee
health benefits under a group health plan as defined under
section 14 of P.L. 1997, c.146 (N.J.S.A. 17B:27-54), a health
benefits plan as defined under section 1 of P.L. 1992, c.162
(N.J.S.A. 17B:27A-17), or a policy or contract of health in-
surance covering more than one person issued pursuant to
Articlé 2 of Title 17B of the New Jersey Statutes.

“Fiscal year” means the State fiscal year of July 1 to
June 30.

“Full-time employee” means a person employed by the
business for consideration for at least 35 hours a week, or
who renders any other standard of service generally accepted
by custom or practice, as determined by the Authority, as full-
time employment, or a person who is employed by a profes-
sional employer organization pursuant to an employee leasing
agreement between the business and the professional em-
ployer organization, in accordance with P.L. 2001, c..260
(N.J.S.A. 34:8-67 et seq.) for at least 35 hours a week, or who
renders any other standard of service generally accepted by
custom or practice as full-time employment, as determined by
the Authority, as full-time employment, and whose wages are
subject to withholding as provided in the New Jersey Gross
Income Tax Act, N.J.S.A. 54A:1-1 et seq. or an employee
who is a resident of another state but whose income is not
subject to the New Jersey Gross Income Tax Act, N.J.S.A.
54A:1-1 et seq. or who is a partner of a business who works
for the partnership for at least 35 hours a week, or who
renders any other standard of service generally accepted by
custom or practice, as determined by the Authority, as full-
time employment, and whose distributive share of income,
gain, loss, or deduction, or whose guaranteed payments, or
any combination thereof, is subject to the payment of
estimated taxes, as provided in the New Jersey Gross Income
Tax Act, N.J.S.A. 54A:1-1 et seq. “Full-time employee” shall
not include any person who works as an independent con-
tractor or on a consulting basis for the busmess

“New business location” means the premises to Wthh a-

business will relocate that the business has either purchased
or built or for which the business has entered into a purchase
agreement or a written lease for a period of no less than the
commitment ‘duration or eight years,- whichever is greater,
from the date of relocation. A “new business location” also
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means the business’s current location or locations if the
business makes a capital investment equal to the total value of
the business retention or relocation grant of tax credits to the
business at that location or locations. In the event the new
business location will be at ‘more than one location, the
business may evidence that the application is for a single
project through factors showing interrelatedness, such as the
same business event driving the relocation, moves timed
together, and full-time jobs relocated from the same business
location.

“Point-of-final purchase retail facility” means a business
wherein the normal and customary method of patronizing the
business conducted at the facility requires the retail customer
to travel to the location to purchase the goods or services of
that business. “Point-of-final purchase retail facilities” shall
not include catalog distribution centers for the purposes of
this program.

“Program” means the Business Retention and Relocation
Assistance Grant Program created pursuant to P.L. 1996,
c.25, as -substantially amended by P.L. 2004, c.65, §§ 1
through 16 (N.J.S.A. 34:1B-112 through 123) and P.L. 2010,
c. 123, and provided in this subchapter.

“Project” means the relocation or maintaining of retained
full-time jobs at the approved site as improved by the new
business location. In the event that the new business location
will be at more than one location, the business may evidence
that the application is for a single project through factors
showing interrelatedness such as the same business event
driving the relocation, moves timed together, and full-time
jobs relocated from the same business location.

“Project agreement” means an agreement between a
business and the: Authority that sets the forecasted schedule
for -completion and occupancy of the project, the date the
commitment duration shall commence, the amount and tax
credit term of the applicable grant of tax credits, and other
such provisions which further the purposes of P.L. 1996, c. 25
(N.J.S.A. 34:1B-112 et seq.).

“Retained full-time job” means an eligible position that
currently exists in New Jersey and is filled by a full-time
employee but which, because of a potential relocation by the

_business, is at risk of being lost to another state or country.

For the purposes of determining a number of retained full-
time jobs, the eligible positions of an affiliate shall be
considered the eligible positions of the business. A retained
full-time job is one that will not be included in the calculation
of a BEIP grant subsequent to being moved to the approved
project site, under the agreement. The number of retained
full-time jobs shall mean the business’s number of permanent
full-time jobs as referred to in the project description in the
application and the agreement, which exist as of the effective
date of the agreement. In order to demonstrate that a job
meets this definition, a business must provide documentation
that demonstrates the at-risk nature of these employees which
shall include a certification of the business’s chief executive
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officer that the jobs are at-risk at being located outside of
New Jersey.

“Retained State tax revenue” means either State tax reve-
nue received in the most recently completed State tax period
or State tax revenue projected to be received from the
business by the State.

“Tax credit term” means the period of time commencing
with the first issuance of tax credits and continuing during the
period in which the recipient of a grant of tax credits is
eligible to apply the tax credits pursuant to sectlon 7 of P.L.
2004, c. 65 (N.J.S.A. 34:1B-115.3).

“Tax period” means the 12-month period selected by the -

business for the purposes of determining annual taxable
income.

“Yearly tax credit amount” means $1,500 times the number
of retained full-time jobs. “Yearly tax credit amount” does
not include the amount of any bonus award authorized
pursuant to section 5 of P.L, 2004, c. 65 (N.J.S.A. 34:1B-
115.1).

Amended by R. 2006 d.197, effective May 15, 2006.
See: 37 N.J.R. 3024(a), 38 N.J.R. 2165(b).

Substituted “. For” for “for” in definition “Business”; and added the
last sentence in definition “Project”.

Amended by R.2006 d.322, effective September 5, 2006.
See: 37 N.J.R. 4176(a), 38 N.J.R. 3618(a).

Deleted definition “Construction contract; and rewrote definition
“Project”.

Amended by R.2008 d.53, effective March 3, 2008.
See: 39 N.J.R. 4385(a), 40 N.J.R. 1355(a).

In definition “Business”, inserted “, such as a group of organizations
under common control as deﬁned in Section 414(b) or (c) of the Internal
Revenue Code of 1986 and Federal Treasury regulations thereunder”.
Recodified from N.J.A.C. 12A:2-1.2 and amended by R.2010 d.231,

effective October 18, 2010.

See: 42N.J.R. 1495(b) 42 N.J.R. 2436(a).

In definition “Agreement”, substituted “Authority” for “Commis-
sion”; added definitions “Authority”, “Board” and “Chief Executive
Officer”; deleted definitions “Board of Directors”, “Commission”, and
“Secretary”’; and rewrote definition “Full-time employee”.

Amended by R.2011 d.208, effective August 1, 2011.
See:- 43 NLJ.R. 1192(a), 43 N.J.R. 1900(a). .

Deleted definitions “Advanced computing”, “Advanced computing
company”, “Advanced materials”, “Advanced materials  company”,
‘Blotechnology” “Biotechnology company”, “Electronic device tech-
nology”, “Electronic device technology company”, “Headquarters”,
“ngh-technology business”, “Manufacturing facility”, “Medical device
technology”, “Medical device technology company”, “Research and
development facility” and “Total allowable relocation costs”; added
definitions “Affiliate”, “Capital investment”, “Certificate of compli-
ance”, “Project agreement”, “Tax credit term”, “Tax period” and
“Yearly tax credit amount”; and rewrote deﬂmtlons “Business”, “Com-
mitment duration”, “Designated industry”, “Full-time employee”, “New
business location”, “Program”, “Project” and “Retained full-time JOb”

19:31-14.3  Eligibility criteria
(@) To qualify for the program, a business shall:

1. Enter into a project agreement with the Authority to
undertake a project to:

" i.  Relocate or maintain a minimum of 50 retained
full-time jobs from one or more locations within this
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State to a new business location or locations in this
State; and

ii. Maintain the retained full-time jobs pursuant to
the project agreement for the commitment duration.

(b) A project that consists solely of point-of-final-purchase
retail facilities shall not be eligible for a grant of tax credits.

1. If a project consists of both point-of-final-purchase
retail facilities and non-retail facilities, only the portion of
the retdined full-time jobs housed in the project consisting:
of non-retail facilities shall be eligible for a grant of tax
credits.

2. If a warehouse facility is part of a point-of-final-
purchase retail facility and supplies only that facility, the
retained full-time jobs housed in the warehouse facility
shall not be eligible for a grant of tax credits.

(¢) A business shall demonstrate that the receipt of assis-
tance pursuant to this program will be a material factor in the
business’ decision not to relocate the retained full-time jobs
outside of New Jersey; except a business that relocates 1,500
or more retained full-time jobs covered by a project agree-
ment from outside of a designated urban center to one or
more new locations within a designated urban center shall not
be required to make such a demonstration if the business
applies for a grant of tax credits within six months of signing
its lease or purchase agreement. A business that has had grant
pre-application meetings with the Authority and has executed
contracts relating to the new business location during the
period commencing May 1, 2010 until January 6, 2011 shall
not be deemed ineligible for the grant due to the material
factor requirement.

(d) A business shall demonstrate to the Authority, at the
time application, that the grant of tax credits and resultant
retention of full-time jobs and any capital investment will
yield a net positive benefit to the State equaling at least 110
percent of the grant of tax credits during the commitment
duration. The net benefit resulting from the retention -of full-
time jobs and any capital investment by a business that has
had grant pre-application meetings with the Authority and has

_executed contracts relating to the new business location

during the period commencing May 1, 2010 until January 6,
2011, shall be calculated from the date of the initial grant pre-
application meeting.

(e) A business shall provide evidence that the business or a
predecessor entity has been operating, in whole or in part, in
this State for at least 10 years prior to the filing of an appli-
cation under this program.

Recodified from N.J.A.C..12A:2-1.3 and amended by R.2010 d.231,
effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).
In the 1ntroductory paragraph of (a)l, substituted “Authonty” for
“Commission”; and in (a)1i, substituted “50” for “250.
Amended by R 2011 d.208, effective August 1,2011.
See: 43 N.JR.1192(a), 43 N.JR. 1900(a).
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In (a)1i, inserted “or maintain”; in (c), inserted “the retained full-time
jobs” and inserted the last sentence; added new (d); and recodified
former (d) as (e).

19:31-14.4 Restrictions on eligibility

(a) ‘A business that is receiving a Business Employment
Incentive Program grant shall not be eligible to receive a
grant of tax credits under this program with respect to a job

 that is included in the calculation of a BEIP' grant pursuant to

P.L. 1996, ¢.26 subsequent to being moved to the approved

project site.

(b) A business that is receiving any other grant by opera-

tion of State law shall be eligible to receive a grant of tax

credits under this program provided:

1. A business that is receiving another State grant shall
not be eligible to receive assistance with respect to any job
that is currently the subject of any other State grant, except
for grants from the Office of Customized Training pursuant
to the 1992 New Jersey Employment and -Workforce De-
velopment Act, P.L. 1992, c.43 (N J.S.A. 34:15D-1 et

seq.).

2. The State will realize a net positive benefit from the

grant of tax credits and resultant retention of full-time jobs
and any capital investment when combined with any other -

State grants equaling at least 110 percent of the grant of tax
credits during the commitment duration but not less than
eight years, except upon approval of the State Treasurer.

-3. Amounts received as grants from the Ofﬁce.of '

Customized Training pursuant to the 1992 New Jersey
Employment and Workforce Development Act, P.L. 1992,

.43 (N.JS.A. 34:15D-1 et seq.), shall be excluded from

the calculation of the total amount permitted.

(c) A business that is in defaultr with any other program
administered by the State of New Jersey shall not be eligible
to receive a grant of tax credits under this program. ’

Recodlﬁed from N.J.A.C. 12A: 2 1 4 by R.2010 d. 231 effective October
18, 2010. :

See: 42 N.J.R. 1495(b), 42 NJR. 2436(a)

Amended by R.2011.d. 208, effective August 1, 2011.

See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a). -

In the introductory paragraph of (b), substituted “provided” for ‘

“except as follows™; rewrote (b)2; and in (b)3 deleted “under(b)2
above” from the end.

19:31-14.5 Requests for applications =
All apphcatlon requests shall be made to the New Jersey

Economic Development Authorlty, 36 West State Street, P.O.

Box 990, Trenton, NJ 08625 on forms and/or in a manner
prescribed by the Authority.

Recodified from N.J.A.C. 12A2 1.5 and amended by R2010 d23l
effective October 18, 2010. -

See: 42 N.JR. 1495(b), 42 N.J. R 2436(a)
Rewrote the section.
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19:31-14.6 - Application submission requirements

(a) Each application to the Authority shall include the
following information in an application format prescribed by
the Authorlty

1. Business information shall include the following:
i.  The name of the business;
ii. The address of the business; v
iii. The type of -busiﬁess;
iv. Principal products and services;
\ The contact person for this apprlki‘cation;‘
vi. The Nevy Jersey tax idenﬁﬁcation number; -
vii. The Federal tax identification number;
Vlll The total number of employees in New Jersey;

ix. “The total number of years of operation in New

Jersey including evidence that the business or a prede- ,

cessor entity has been operating, in whole or in part, in
this State for at least 10 years prlor to the ﬁlmg of the
application;

x. Certification that the busmess applying for this
program is not in default with any other program admin-
istered by ‘the State of New Jersey; '

xi. Unless excepted under N.J.A.C. 19:31-14.3(c), -

certification that the availability of financial assistance
from the State as provided in this program at the site
proposed for approval is.a material factor in the busi-

ness’ decision not to relocate outside of New Jersey and’

that the employees to-be covered are at-risk of being
relocated outside of the State, and instead, to undertake
the project and to relocate the full-time jobs relating to
the pI’Q]eCt in the State; '

xii. If the apphcant is a tenant with capltal invest-
~ment expenses incurred on ‘behalf of the tenant by the
landlord,- the tenant’s chief executive officer and the
landlord shall certify to the amount of additional tenant
improvements that the landlord is undertaking on behalf
of the tenant and shall certify that the rent amortizes
these tenant improvements over the term of the lease;

and, the tenant shall provide evidence satisfactory to the

Authority to support such certification, which may in-
clude evidence of comparable market rents;

xiii. Indication of whether the busmess has applied
for other State tax benefits, including, but not limited to,
the programs authorized under P.L. 2004, c.65; and

. xiv. Any other neces_séry and relevant information as
 determined by the Authority for a specific application.
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2. Project information shall include the following:
i.  An overall description of the proposed proj ect;

ii. The current location(s) (address(es)) and number
of employees for each site that is subject to this appli-
cation;

iii. The location(s) employees will be relocated from
and identify the location(s) employees will be relocated
to as per this application. Include number of employees
for all sites;

iv. A description of the quality of the full-time jobs
retained, including, but not limited to, the salaries and
benefits provided to retained full-time employees;

v. A description of any capital investments made by
the business at the new business location;

vi. Identification of the site of the new business
location and its consistency with the smart growth goals,
strategies and policies. of the State Development and
Redevelopment Plan established pursuant to section 5 of
P.L. 1985, c.398 (N.J.S.A. 52:18A-200) or if the site is
outside the jurisdiction of the State Plan, evidence of
approval under the apphcable comprehensive manage-
ment plan;

vii. A project schedule that identifies projected move
dates for each site; .

viii. A schedule of short-term and long-term employ-
ment projections of the business in the State based upon
the relocation;

ix. The terms of any lease agreements, either exist-
ing or proposed, or details of the purchase or building of
the new business location;

X. An estimate of the projected retained State tax
revenues resulting from the relocation. “State tax reve-
nue” includes all taxes which for the business are due
and paid to the State; including, but not limited to, the
payroll withholding taxes. This term does not include
that portion of taxes for which it is simply a registered
collection agent;

xi. A description of employment, construction and
related economic activity in -order to inform the net
benefit analysis and calculation of a bonus, if applicable;

xii. A description of the type of contribution the
‘business can make to the long-term growth of the State’s
economy and a description of the potential impact on the
State’s economy if the jobs are not retained,

xiii. Unless excepted under N.J.A.C. 19:31-14.3(c),
evidence of alternative relocation plans, such as an
analysis of the cost effectiveness of remaining in this
State versus relocation under the alternative plans; and

xiv. Any other necessary and relevant information as
determined by the Authority for.a specific application.
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3. The employee information shall include the follow-
ing:
i. A written certification that the employees that are

the subject of this application are full-time employees
and receive health care benefits;

ii. The number of employees at the project site that
will be included in a BEIP grant calculation and the New
Jersey Economic Development Authority BEIP project
identification number;

iii. Evidence of the applicant’s potential relocation
to another site within New Jersey, if the applicant is a
BEIP grantee; and

iv. Any other necessary and relevant information as
determined by the Chief Executive Officer for a specific
application.

Amended by R.2010 d.178, effective August 16, 2010.
See: 42 N.J.R. 904(a), 42 N.J.R. 1900(b).
Deleted (b). }
Recodified from N.J.A.C. 12A:2-1.6 and amended by R.2010 d.231,
effective October 18, 2010.
See: 42 N.J.R. l495(b), 42 N.J.R. 2436(a).
In the introductory paragraph of (a), substituted “Authority” for
“Commission” twice; in (a)lxi and (a)2xiii, updated the N.J.A.C. refer-

. ences; in (a)lxiii, (a)2xiv and (a)3v, substituted “Chief Executive Of-

ficer” for “Secretary”; in (a)3iii, deleted “that the New Jersey Economic
Development Authority has been notified” following “Evidence”; and
deleted (b). -

Amended by R.2011 d.208, effective August 1, 2011.

See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).

In (a)1xi, inserted “and that the employees to be covered are at-risk of
being relocated outside of the State”; added new (a)lxii; recodified
former (a)1xii and (a)1xiii as (a)1xiii and (a)lxiv; in (a)1xiv, substituted
“Authority” for “Chief Executive Ofﬁcer”; in (a)2ix, inserted “, either
existing or proposed,”; rewrote (2)2xi; in (a)2xiv, substituted “Author-
ity” for “Chief Executive Officer”; in (a)3iii, inserted “and” at the end;
deleted former (a)3iv; and recodlﬁed former (a)3v as (a)3iv.

19:31-14.7

(a) Applicants shall submit to the Authority a completed
BRRAG Program application at least 45 days prior to moving
to the new business location; provided, however, a business
relocating 1,500 or more retained full-time jobs to one or
more new locations within a designated urban center shall, if
relocating to a leased location, submit an application within
six months of executing its lease. A company that has had
grant pre-application meetings with the Authority and has
executed contracts relating to the new business location dur-
ing the period commencing May 1, 2010 until the enactment

Review of application

of P.LL. 2010, c. 123 shall not be deemed ineligible for the

grant due to the requirement to apply 45 days before moving
to the new business location. The application shall bear either
a legible. post-mark date or a date-received stamp from the
Authority.

(b) The Authority shall conduct a review of the applica-
tions commencing with the application bearing the earliest
submission date. The Authority may require the submission
of additional information to complete the application or may
require the resubmission of the entire application, if incom-
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plete. The Authority shall review, and provide a recommen-
dation to the Chief Executive Officer regarding, the applica-
tions to determine whether the applicant:

1. Complies with the eligibility criteria;
2. Satisfies the submission requirements; and

3. Adequately provides information for the subject
application,

(c) In determining whether the company meets the net
benefit analysis, as detailed in N.J.A.C. 19:31-14.3(d), the
Authority’s consideration shall include, but not be limited to,
the State taxes paid directly by and generated indirectly by
the business, and taxes paid directly or generated indirectly
by new or retained employees caused by the business’s relo-
cation or maintaining of full-time jobs. For a business that has
had grant pre-application meetings with the Authority and has
executed contracts relating to the new business location
during the period commencing May 1, 2010 until January 6,

2011, such determination shall be calculated from the date of

the initial grant pre-application meeting.

(d) The Board shall approve, approve with modifications,
or deny an application in the program.

(e) When the Board approves or denies a request, the
minutes of the meeting at which such action occurs are
submitted to the Governor for review and become effective
10 working days of the Governor’s receipt of the minutes
unless earlier approval or vetoed.

(f) Ifthere has been no veto, a Commitment Letter shall be

issued to the applicant, which contains all terms and con-
ditions of the grant. The business must execute and return the
Commitment Letter within 30 days. Failure to execute and
return the Commitment Letter to the Authority within 30 days
will result in rescission of the grant. The Chief Executive
Officer of the Authority may, at his or her discretion, extend
the expiration date of a Commitment Letter upon request by
the business. .

® When all required documentation as outlined in the
Commitment Letter is submitted by the business, in form and
content satisfactory to the Authority, a Grant Agreement shall
be prepared by the Authority and forwarded to the business
for execution.

(h) If the business does not execute and return the Grant
Agreement within 60 days from the date of i issuance, the
grant shall be rescinded,

(i) If the business does not commence the project within
one year from the date of approval by the Members of the
Authority, the grant shall be rescinded. The Chief Executive
Officer of the Authority may, at his or her discretion, extend
the expiration date of the grant upon request by the business.

() If the application has been approved or approved with
modification, the: Chief Executive Officer shall notify the
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Director of the terms and conditions of the approval. Any
approval or approval with modification shall be subject to
completion of the project.

Amended by R. 2006 d.197, effective May 15, 2006.
See: 37 N.J.R. 3024(a), 38 N.J.R. 2165(b),
Substituted “moving to” for *commencing construction or acquisition
of” in the first sentence of (a). )
Amended by R.2006 d.322, effective September 5, 2006.

" See: 37 N.J.R. 4176(a), 38 N.J.R. 3618(a).

In ()1, deleted “and relocation of the retained full-time jobs”
following “project”.

Recodified from N.J.A.C. 12A:2-1.7 and amended by R.2010 d.231,

effective October 18, 2010.

See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

In (a) and (b), substituted “Chief Executive Officer” for “Secretary”
and “Authority” for “Commission” throughout; in (c), deleted “Secretary
after receipt and consideration of the recommendation from the”
preceding and “of Directors,” following “Board”; in (d), substituted
“approves or denies a request” for “of Directors recommends to either
approve or deny a request”; rewrote (e); added new (f), (g) and (h);
recodified former (f) as (1), and in the introductory paragraph of (i),
deleted “pursuant to (d) and (e) above” following “modification” and
substituted “Chief Executive Officer” for “Secretary” and the first
occurrence of “approval” for “project agreement”.

Amended by R.2011 d.208, effective August 1, 2011,
See: 43 N.J.R, 1192(a), 43 N.J.R. 1900(a).

In (a), substituted “Authority” for “Chief Executlve Officer”, and
inserted the next-to-last sentence; in the introductory paragraph of (b),
deleted “, including those applications submitted to the Authority prior
to May 16, 2005” following “date’; added new (c); recodified former (c)
through (i) as (d) through (j); and rewrote (j).

19:31-14.8 Determination of grant amount

(a) Subject to the limitation set forth in N.J.A.C. 19:31-
14.11(c) and (d), grants of tax credits shall be approved for
qualifying businesses according to the following schedule,
and shall be issued upon the execution and satisfaction of the
requirements of the project agreement between the Authority
and the business with an approved project:

1. For a project that covers a business relocating or
retaining 50 to 250 full-time employees, a grant of tax
credits shall be for the yearly tax credit amount plus any
“applicable bonus award determined pursuant to section 5 of
P.L. 2004, c. 65 (N.J.S.A. 34:1B-115.1), and may be ap-
plied against liability in the tax period in which the tax
credit is issued;

2. For a project that covers a business relocating or
retaining 251 to 400 full-time employees, a grant of tax
credits shall be for two times the yearly tax credit amount
plus any applicable bonus award determined pursuant to
section 5 of P.L, 2004, ¢, 65 (N.J.S.A. 34:1B-115.1), and
may be applied against liability in the tax period in which
the tax credit is issued and the following tax period, for
one-half of the total grant award per tax period, provided

that the use of the credit must be accompanied by a

certificate of compliance;

3. For a project that covers a business relocating or
retaining 401 to 600 full-time employees, a grant of tax
credits shall be for three times the yearly tax credit amount
plus any applicable bonus award determined pursuant to
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section 5 of P.L. 2004, c. 65 (N.J.S.A. 34:1B-115.1) and
may be applied against liability in the tax period in which
the tax credit is issued and the following two tax periods,
for one-third of the total grant award per tax period,
provided that the use of the credit must be accompanied by
a certificate of compliance;

4. For a project that covers a business relocating or
retaining 601 to 800 full-time employees, a grant of tax
credits shall be for four times the yearly tax credit amount
plus any applicable bonus award determined pursuant to
section 5 of P.L. 2004, c. 65 (N.J.S.A. 34:1B-115.1) and
may be applied against liability in the tax period in which
the tax credit is issued and the following three tax periods,
for one-fourth of the total grant award per tax period,
provided that the use of the credit must be accompanied by
a certificate of compliance;

5. For a project that covers a business relocating or

retaining 801 to 1,000 full-time employees, a grant of tax
credits shall be for five times the yearly tax credit amount
plus any applicable bonus award determined pursuant to
section 5 of P.L. 2004, c. 65 (N.J.S.A. 34:1B-115.1) and
may be applied against liability in the tax period in which
the tax credit is issued and the following four tax periods,
for one-fifth of the total grant award per tax period, pro-
vided that the use of the credit must be accompanied by a
certificate of compliance; and

6. For a project that covers a business relocating or
retaining 1,001 or more full-time employees, a grant of tax
credits shall be for six times the yearly tax credit amount
plus any applicable bonus award determined pursuant to
section 5 of P.L. 2004, c. 65 (N.J.S.A. 34:1B-115.1) and
may be applied against liability in the tax period in which
the tax credit is issued and the following five tax periods,
for one-sixth of the total grant award per tax period, pro-
vided that the use of the credit must be accompanied by a
certificate of compliance.

(b) In considering the award and the amount of any grant
of tax credits, the Authority may consider, as part of the
Authority’s overall review process, the following factors:

1. The number of full-time jobs retained,;

2. The quality of the full-time jobs retained, including,
but not limited to, the salaries and benefits provided to
retained full-time employees;

3. Any capital investments made by the business at the
new business location;

4. The nature of the business’ operations, including,
but not limited to whether the busmess is a designated
industry;

5. The potential impact on the State if the business
were to relocate to another state;

6. The site of the new business location and its consis-
tency with the smart growth goals, strategies and policies
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of the State Development and Redevelopment Plan estab-
lished pursuant to section 5 of P.L. 1985, ¢.398 (N J.S. A
52:18A-200);

7. Whether positions average at least 1.5 times the
minimum hourly wage during the commitment duration;

8. The duration and extent of past operations by the
business in New Jersey and any other information indicat-
ing the business’ level of commitment to the State and the
likelihood that the business will continue to operate in this
State in the future; and

9. Any other necessary and relevant information as
determined by the Authority for a specific application.

Amended by R.2006 d.322, effective September 5, 2006.
See: 37 N.J.R. 4176(a), 38 N.J.R. 3618(a).

In the introductory paragraph of (b), substituted *, up to” for “or”
inserted “and” following “annual limit,”, deleted “, and considers the
following factors:” following “12A:2-1.4”; and added last sentence.
Recodified from N.J.A.C. 12A:2-1.8 and amended by R.2010 d.231,

effective October 18, 2010.

See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

In (a) and the introductory paragraph of (b), updated the N.J.A.C.
references; in the introductory paragraph of (b) and in (b)9 substituted
“Chief Executive Officer” for “Secretary”; and in the introductory
paragraph of (b), substituted “50” for “250”.

Amended by R.2011 d.208, effective August 1,2011.
See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).
Rewrote the section.

19:31-14.9 Bonus award

(a) In addition to any grant of tax credits determined pur-
suant to section 7 of P.L. 2004, ¢.65 (N.J.S.A. 34:1B-115.3),
a bonus award equivalent to 50 percent of the amount of the
original grant of tax credits shall be made to any business that
relocates more than 2,000 full-time employees covered by the
project agreement from one or more locations outside of a
designated urban center into a de51gnated urban center, pro-
vided as follows:

1. All other applicable requirements of the program are
satisfied; and '

2. No grant of tax credits shall be awarded pursuant to
this section for any job that is moved from its current
location in an urban enterprise zone designated pursuant to
the New Jersey Urban Enterprise Zones Act, P.L. 1983,
c.303 (N.J.S.A. 52:27H-60 et seq.) to a location that is not
within an urban enterprise zone.

(b) Notwithstanding (a)2 above, if the move from the
urban enterprise zone is to a facility already owned or leased
by the same business and that business already employs at
least the same number of persons as those being relocated
from the urban enterprise zone, a grant of tax credits may still
be awarded pursuant to this section.

(c) In addition to any grant of tax credits determined pur-
suant to section 7 of P.L. 2004, c. 65 (N.J.S.A. 34:1B-115.3),
and in addition to any bonus award pursuant to (a) above, a
bonus award equivalent to 50 percent of the amount of the
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grant of tax credits pursuant to section 7 of P.L. 2004, c. 65
(N.J.S.A. 34:1B-115.3) shall be made to any business that
makes a capital investment in an amount that is at least twice
that of the total value of the grant of tax credits granted
pursuant to section 7 of P.L. 2004, c. 65 (N.J.S.A. 34:1B-
115.3) and the grant of tax credits pursuant to this subchapter.
A bonus award made pursuant to this subsection may be
limited, so that when added to the tax credits granted pursuant
to section 7 of P.L. 2004, c. 65 (N.J.S.A. 34:1B-115.3), the
total amount shall not exceed 50 percent of the amount of the
capital investment in this State.

Amended by R.2006 d.322, effective September 5, 2006.

See: 37 N.J.R. 4176(a), 38 N.J.R. 3618(a).
In (b), substituted “section” for “subchapter”.

Recodified from N.J.A.C. 12A:2-1.9 by R.2010 d. 231 effective October
18, 2010.

See: 42 N.JR. 1495(b), 42 N.J.R. 2436(a). -

Amended by R.2011 d.208, effective August 1, 2011.

See: 43 N.JR. 1192(a), 43 NJ.R. 1900(a)
Added (c).

19:31-14.10 Project agreement

(a) All applicants shall execute an approval letter and a
project agreement with the Authority to establish the terms
and the conditions of the grant of tax credits. The approval
letter will be subject to conditions. subsequent that must be
met in order to retain the award of tax credits.
conditions shall include, but not be limited to:

1. The execution of a project agreement; and

2. For a tenant with capital investment expenses in-
curred on behalf of the tenant by a landlord, prior to
execution of the project agreement, the tenant shall provide
documentation - satisfactory to the Authority consistent
with the chief executive officer’s certification in N.J.A.C.
19:31-14.6(a)1xii which may include, but not be limited to,
a lease or letter of credit that demonstrates in the event of
an early termination of the lease that the tenant is finan-
cially liable for the cost of the capital investment.

(b) The Authority staff may provide whatever assistance
the Authority deems appropriate -in the preparation of an
application for approval of a project and may issue grants of
tax credits pursuant to the project agreement entered between
the Authority and the business.

(c) The project agreement shall include, but not be limited
to, the following terms or conditions as determined by the
Chief Executive Officer:

1. The month and year in which the business will re-
locate its employees, the month and year in which the
business will submit information relating to the relocation
of the required number of retained employees required by
N.J.A.C. 19:31-14.11(b) and, if applicable, the certification

required by (c)2 below, and the State fiscal years for which

the tax credits are allocated, which will not be subject to
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change without written approval of the Authority. Failure
to adhere to these dates may lead to forfelture of all or a
part of the tax credits;

2. A requirement that a certification by a certified pub-
lic accountant relating to the amount of eligible capital
investment with supporting evidence satisfactory to the
Authority shall be submitted by the business or, in the case
of a tenant, the landlord prior to the commencement of the
tax credit term. Provided that such certification and sup-
porting evidence are satisfactory to the Authority, the tax
credit certificate will be issued within 90 days of sub-
mission;

3. An agreement by the applicant that the four-year
statute of limitations for the collection and assessment of
corporation business tax and insurance premiums tax will
be extended to the period of the commitment duration;

4. Certifications by the business, including the fol-
lowing: eligibility for the program and participation in the
program as a material factor in the business’ decision not to
relocate outside of New Jersey and to relocate the prolect
in the State

5. Requlrements for undertaklng the project;

6. Requirements on maintaining the ex1stence of the
business and not relocating the project;

7. Representations that the bus1ness is in good stand-

ing, the project complies with all applicable law, and spe-
cifically, that the prOJ ect does not violate any environmen-
tal law;

8. Indernniﬁcation and insurance requirements;
9. Limitations on the grant of tax credits; |
10. Default and remedies; and
11. Reporting requirements.

(d) The project agreement shall provide that no tax credits
issued as a grant of tax credits under the program may be
applied by the business against liability until the State Treas-
urer has certified that the amount of retained State tax
revenue from the business for the tax period prior to the
period in which the credits will be applied equals or exceeds
the amount of tax credits to be applied by the business.

(e) The project agreement shall further provide that the
Authority is not liable in damages for the issuance or use of

- the tax credits; and that there is no guarantee that legislation

will not be enacted that would cause further changes to P.L.
1996, c. 25 (N.J.S.A. 34 1B-112 et seq.)

Amended by R.2006 d.322, effective September 5, 2006.
See: 37 N.J.R. 4176(a), 38 N.J.R. 3618(a).

In. (c), substituted “The” for “In the case of a business relocating -

between 250 and 499 full-time employees, the” at the beginning.
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Recodified from N.J.A.C. 12A:2-1.10 and amended by R.2010 d.231,

effective October 18, 2010.

See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

In (a), substituted “Authority” for the first occurrence of “Secretary”
and “Chief Executive Officer” for the second through fifth occurrences
of “Secretary”; in the introductory paragraph of (b), substituted “Chief
Executive Officer” for “Secretary”’; and in (b)3, substituted “Certifica-

tions” for “Unless excepted under N.J.A.C. 12A:2-1.3(e)1, certifica-

tions”.
Amended by R.2011 d.208, effective August 1, 2011.
See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).

Rewrote the section.

19:31-14.11 Tax credit applicable; when effective; when
adjusted

(a) A tax credit issued pursuant to this program may be
applied solely against liability in the tax period(s) and in the
State fiscal year(s) prescribed in the project agreement and in
the manner set forth in N.J.A.C. 19:31-14.8(a) and shall ex-
pire thereafter.

(b) By the date indicated in the project agreement, the
applicant shall submit a certification to the Chief Executive
Officer that it has relocated the retained employees. To the
extent that the number of employees is less than the number
indicated on its application but remains 50 or more, the award
of tax credits shall be adjusted accordingly and the project
agreement shall be amended to so reflect the reduction pur-
suant to N.J.A.C. 19:31-14.13(b).

(c) The total value of the grants of tax credits approved by
the Authority pursuant to this program that may be applied
against tax liability in a fiscal year shall not exceed an aggre-
gate annual limit of $20,000,000. If the approval of a grant of
tax credits pursuant to N.J.A.C. 19:31-14.8(a) would exceed
the $20,000,000 aggregate annual limit, the Authority may
award a smaller grant of tax credits, no grants of tax credits or
may assign credits to be issued in subsequent years, as neces-
sary to comply with the aggregate limit.

(d) The total value of the grants of tax credits, issued pur-
suant this program, that a single business may apply against
its tax liability shall not exceed an aggregate annual limit of
$10,000,000 in a fiscal year. A tax credit issued pursuant to
this program may be applied against liability in the single tax
period in which the tax credit or portion of the tax credit may
be applied as prescribed in the project agreement and as set
forth in N.J.A.C. 19:31-14.8(a) and shall expire thereafter.

Amended by R.2006 d.322, effective September 5, 2006.
See: 37 N.J.R. 4176(a), 38 N.J.R. 3618(a).

Section was “Tax credit applicable; when effective; when reduced”.
In (c), substituted “500 or more” for “over 500”; and in (e), substituted
“(c)” for “(c) or (d)” preceding “above in a fiscal year”, and substituted
“(d)” for “(c) or (d)” preceding “above, exceeds”.

Recodified from N.J.A.C. 12A:2-1.11 and amended by R.2010 d.231,

effective October 18, 2010.

See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

In (b), (c) and (e), substituted “Chief Executive Officer” for “Sec-
retary” throughout; in (d), substituted “50” for “250”; and in (e), updated
the N.J.A.C. reference.

Amended by R.2011 d.208, effective August 1, 2011.
See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).
Rewrote the section.
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19:31-14.12 New business location for the project

(a) Once the project agreement is fully executed by the
business and the Authority, the business shall complete the
project and seek a temporary certificate of occupancy and
such other permits and approvals as may be required for the
new business location in a timely manner, as further de-
scribed in the project agreement.

(b) The business shall design, acquire, install, and operate
the new business location in compliance with all applicable
Federal, State and local laws or ordinances (including rules
and regulations) related to zoning, building safety, and envi-
ronmental quality.

(c) The business shall not use any hazardous substance on,
from, or affecting the new business location in any manner
which violates any environmental law, and shall keep or
cause the new business location to be kept free of hazardous
substances, except as provided in applicable environmental
law.

(d) The business shall comply with the Authority’s pre-
vailing wage requirements, N.J.A.C. 19:30-4, and affirmative
action requirements, N.J.A.C. 19:30-3, in the performance of
the construction contract for the project, provided that pre-
vailing wage shall not be required for construction commenc-
ing more than two years after an entity has executed with the
Authority a commitment letter and the first payment or other
provisions of assistance is received.

Amended by R.2006 d.322, effective September 5, 2006.
See: 37 N.J.R. 4176(a), 38 N.J.R. 3618(a).

Section was “Undertaking the project”. In (a), inserted “for the new
business location”; in (b) and (c), substituted “new business location” for
“project” throughout; rewrote (d); and added (e).

Recodified from N.J.A.C. 12A:2-1.12 and amended by R.2010 d.231,

effective October 18, 2010.

See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

In (a) and (e), substituted “Authority” for “Commission”; in (d),
substituted “Authority’s” for “Commission’s” and “P.L. 2007, c. 245
(N.J.S.A. 34:1B-5.1)” for “(N.J.S.A. 52:27C-73.1 and implementing
rules at N.J.A.C. 12A:2A-3)”; and in (e), substituted “Authority’s
affirmative action requirements” for “Commission’s set-aside program
goals and targets” and “P.L. 1979, c. 303 (N.J.S.A. 34:1B-5.4)” for
“N.J.A.C. 12A:10 and Executive Order No. 71 (October 2, 2003)”.
Amended by R.2011 d.208, effective August 1, 2011.

See: 43 NLJ.R. 1192(a), 43 N.J.R. 1900(a).

Rewrote (d); and deleted (e).

19:31-14.13 Reporting requirements and annual reports

(a) If requested by the Authority, a business which is
awarded a grant of tax credits under this program shall submit
a copy of the State tax return for the business showing busi-
ness income or activity, appropriate to its form of ownership.

(b) As determined by the Authority, a business which
is awarded a grant of tax credits under P.L. 1996, c. 25
(N.J.S.A. 34:1B-112 et seq.) shall submit annually, no later
than March 1st of each year, commencing in the year in
which the grant of tax credits is issued and for the remainder
of the commitment duration, a certification of compliance
that indicates that the business continues to maintain the
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number of retained full-time jobs as specified in the project
agreement. Retained full-time jobs shall be calculated by
averaging the monthly average of the business’ retained full-
time jobs in the previous calendar year, provided if the
previous calendar year is the year in which the business
submitted the certificate required by N.J.A.C. 19:31-14.11(b),
such calculation shall use only the months since the submis-
sion of the certificate. Upon receipt and review thereof during
the tax credit term, the Authority shall issue a certificate of
compliance indicating the amount of tax credits that the
business may apply against liability pursuant to section 7 of
P.L. 2004, c. 65 (N.J.S.A. 34:1B-115.3). Any reduction in the
number of retained full-time jobs below the number pre-
scribed under the terms of the project agreement shall
proportionately reduce the amount of tax credits the business
may apply against liability in that tax period and the credits
that may no longer be applied for that tax period shall be
forfeited. However, if in any tax period, the number of
retained full-time jobs drops below the minimum number of
retained full-time jobs indicated in the paragraph of subsec-
tion b. of section 7 of P.L. 2004, c. 65 (N.J.S.A. 34:1B-115.3)
pursuant to which the project agreement was executed such
that the business would no longer be eligible to apply the
credits for the number of years for which it was approved,
then the Authority shall reduce the amount of tax credits the
business may apply against liability and the number of years
in which the business may apply the tax credits. The grant
shall be subject to recapture provisions pursuant to the project
agreement.

(c) The project agreement may provide for additional re-
porting requirements.

Recodified from N.J.A.C. 12A:2-1.13 and amended by R.2010 d.231,
effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).
In (a) through (c), substituted “Chief Executive Officer” for “Secre-
tary” throughout.
Amended by R.2011 d.208, effective August 1, 2011.
See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).
In (a), substituted “Authority” for “Chief Executive Officer”; rewrote
(b); deleted former (c); and recodified (d) as (c).

19:31-14.14 Fees

(a) A non-refundable application fee of $1,000 shall ac-
company every application for assistance.

(b) A non-refundable commitment fee of two percent of
the assistance not to exceed $75,000 shall be charged with the
acceptance by an applicant of the assistance.

(¢) A non-refundable fee of $750.00 shall be paid for each
request for any administrative changes, additions or modifi-
cations to the grant; and a non-refundable fee of $1,500 shall
be paid for any major changes, additions or modifications to
the grant, such as those requiring extensive staff time and
Board approval.

(d) In addition to the fees in (a), (b) and (c) above, an
annual servicing fee shall be paid to the Authority. The ser-
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vicing fee shall be two percent of the annual tax credit
amount that may be applied not to exceed $75,000.

New Rule, R.2010 d.178, effective August 16, 2010.
See: 42 N.J.R. 904(a), 42 N.J.R. 1900(b).
Former N.J.A.C. 12A:2-1.14, Events of default, recodified to N.J.A.C.
12A:2-1.15.
Recodified from N.J.A.C. 12A:2-1.14 by R.2010 d.231, effective
October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).
Amended by R.2011 d.208, effective August 1, 2011.
See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).
Added (d).

19:31-14.15 Events of default

(a) The occurrence of any one or more of the following
events (whether such event shall be voluntary or involuntary
or come about or be effected by operation of law or pursuant
to or in compliance with any judgment, decree or order of any
court or any order, rule or regulation of any administrative or
governmental body) shall constitute an “event of default”
under the project agreement:

1. The business fails to strictly observe or comply with
the limitations and conditions of the use of the grant of tax
credits as set forth in this subchapter, the tax credit certifi-
cate and the project agreement;

2. Any representation or warranty made by the business
in its application or in the project agreement that is false,
misleading, or inaccurate in any material respect;

3. Failure to comply with any condition or requirement
of the project agreement; or

4. The business fails to serve or perform in any other
material respect any other term, covenant or condition of
the business under the project agreement and this subchap-
ter and such failure shall have continued for 30 days after
the earlier of delivery to the business of written notice
thereof from the Authority or the business’s actual or
constructive knowledge of such failure; provided, however,
that if such failure is capable of cure, but cannot be cured
by the payment of money or by diligent efforts within such
30-day period, but diligent efforts are properly commenced
within the cure period and business is diligently pursuing,
and shall continue to pursue diligently, remedy of such
failure, the cure period shall be extended for an additional
period of time, not to exceed an additional 45 days and in
no case to extend beyond the expiration of the project
agreement. Violations of the “events of default” provision
of the project agreement shall be cause for immediate ter-
mination of the tax credit certificate as provided by law and
repayment of State tax.

(b) Upon a default under the project agreement, in addition
to any other remedies in the project agreement and available
under this subchapter and under the Act, the Authority may
withhold any payment not yet paid at the time of the default
under the project agreement. The Authority shall provide
written notice to the business of its intent to withhold, reduce
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19:31-17.4 Requests for applications and renewal

applications

(a) All application requests shall be made to the New
Jersey Economic Development Authority, 36 West State
Street, P.O. Box 990, Trenton, NJ 08625, on forms and/or in
a manner prescribed by the Authority.

(b) Annual renewal applications. by applicants satisfying
the criteria of N.J.A.C. 19:31-17.3 shall be required to be
submitted annually within 45 days prior to the expiration date
of the energy sales tax exemption.

Recodified from N.J.A.C. 12A:2A-4.4 and amended by R.2010 d.231,
effective October 18, 2010.

See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).
Rewrote (a); and in (b), updated the N.J.A.C. reference.

19:31-17.5  Application submission requirements

(a) Applicants shall submit to the Authority a completed
Application for Energy Sales Tax Exemption signed by an

authorized representative of the business. The application -

shall bear either a legible post-mark date or a date received
stamp from the Authority.

(b) Each application for the energy sales tax exemption
submitted to the Authority shall includé the following:

1. The name, address and Employer Identification
Number (EIN), also known as a Federal tax identification
number, of the applicant;

2. The address of the facility that is the subject of this
application;

3. The number of total full-time employees at the facil-
ity for which the exemption application is being submitted,

4. The number of full-time emplbyees at that facility
that are directly employed in the manufacturing process of
the applicant;

5. The name and address of the company(ies) that sup-
ply, transmit, and distribute electrlclty and natural gas to
the facility;

6. The account identification numbers and billing infor-
mation including contact name for each account identified
in (a)5 above;

7. An estimate of the facility’s annual quantity use of
electricity and natural gas in units and in dollars;

8. A description of the nature of the business and the
facility for which the application is being made;

9. The North American Industrial Classification Sys-
tem identification number(s) relating to the applicant;

10. Certification that the business applying for this
program is not in default with any other program admin-
istered by the State of New Jersey; and
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11. Such additional information as may be required by
the Chief Executive Officer to provide a complete and ac-
curate description of a particular business that is applying
for the exemption.

Recodified from N.J.A.C. 12A:2A-4.5 and amended by R.2010 d.231,
effective October 18, 2010.

See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).
In (a) and the introductory paragraph of (b), substituted “Authority”

for “Commission” throughout; and in (b)l11, substituted “Chief
Executive Officer” for “Secretary”.

19:31-17.6  Application review procedures

(a) The Authority shall conduct a review of the ap-
plications in the order received, commencing with the ap-
plication bearing the earliest submission date. The Authority
may require the submission of additional information to
complete the application. Once the Authority determines that
the application is complete, the Authority has 20 days to
determine whether:

1. The application complies with the eligibility criteria;

2. The application satisfies the submission require-
ments; and

3. The application adequately provides information for
the subject applicants.

(b) Upon completion of the review of an application pursu-
ant to (a) above:

1. In the event that an application is approved, the
Chief Executive Officer will promptly notify the applicant,
the President of the Board of Public Utilities, and the
Director that a business has met the requirements for the
energy sales tax exemption. In accordance with P.L. 1966,
c. 30 (N.J.S.A. 54:32B-1 et seq.), the Division of Taxation
shall then issue an Exemption Certificate to the approved
applicant business.

2. In the event than an application is denied, the Chief
Executive Officer will promptly notify the applicant of the
denial and the reasons for the denial.

3. After notification of a denial, should the circum-
stances change so that the applicant reasonably believes its
application will be approved, the applicant may reapply to
the program no earlier than 90 days from the date the Chief
Executive Officer issued the denial.

Recodified from N.J.A.C. 12A:2A-4.6 and amended by R.2010 d.231,
effective October 18, 2010.

See: 42 N.JR. 1495(b), 42 N.J.R. 2436(a). _
In the introductory paragraph of (a), substituted “Authority” for

“Commission” throughout; and in (b)1 through (b)3, substituted-“Chief"
Executive Officer” for “Secretary” throughout.

19:31-17.7 Monitoring, inspection, and reporting

(a) The Authority and agents of the State of New Jersey
shall monitor compliance with respect to the eligibility
criteria and conditions for this energy sales tax exemption. An
applicant that is approved to receive this exemption benefit
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19:31-17.7

OTHER AGENCIES

shall permit any agency of the State of New Jersey to enter
said business during reasonable business hours to determine
compliance with the eligibility criteria and conditions of the
program. Failure to permit access for this purpose will result
in the forfeiture of the exemption benefit and may require
repayment of sales and use tax previously exempted from
payment, as the Authority shall determine.

(b) Each business that receives this energy sales tax
exemption shall be required to maintain records documenting
all of its tax-exempt energy purchases. This information must
be supplied to the Authority upon request. In addition, a
report summarizing the totals of all exempt energy purchases
must be provided for the prior year as a component of the
annual renewal application.

(c) The Chief Executive Officer shall prov1de the President
of the Board of Public Utilities and Director with an annual
list of all businesses that have been approved under this
subchapter.

Recodified from N.J.A.C. 12A:2A-4.7 and amended by R.2010 d.231,
effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).
In (a) and (b), substituted “Authority” for “Commission” throughout;
and in (c), substituted “Chief Executive Officer” for “Secretary”.

19:31-17.8

(a) The Chief Executive Officer, in addition to any other
rights or remedies available pursuant to law, may withhold,
reduce, or terminate this energy sales tax exemption or any
portion thereof for good cause. The circumstances under
which this may occur include, but are not limited to:

Rescission

1. Failure to comply with the requirements of this

subchapter, or other applicable State laws or rules, such as
failure to maintain the employment levels or the direct
employment in manufacturing process required for eligibil-
ity;

2. Submission of false or misleading information, or
failure to submit relevant or complete information to the
Authority;
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3. Any act of insolvency, the filing of a petition in
bankruptcy (voluntary. or involuntary), or the existence of
other conditions affecting the financial integrity of the
business; or

4. Failure to comply with any condition, term, or re-
quirement of the Authority relating to this program.

(b) The Chief Executive Officer shall provide . written
notice to the business of the intent to rescind the approval of
the business’ -application for the energy sales tax exemption

benefit.

(c) The Chief Executive Officer shall provide notice of the
determination to rescind to the Director, who shall rescind the
energy sales tax exemption certificate issued to the business.

(d) Any rescission of the energy sales tax exemption will
require repayment by the business of all exempted tax
payments, and such penalties as may be assessed in ac-
cordance with the State Uniform Tax Procedure Law,
N.J.S.A. 54:48-1 et seq., from the effective date of the
rescission as determined by the Authority.

Recodified from N.J.A.C. 12A:2A-4.8 and amended by R.2010 d.231,
effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).
In the introductory paragraph of (a), in (b) and in (c), substituted
“Chief Executive Officer” for “Secretary”; and in (a)2, (a)4 and (d),
substituted “Authority” for “Commission”.

19:31-17.9  Appeals

Appeals under this subchapter shall be subject to the appeal
procedures governing the subchapter on sales and use tax
exemption at N.J.A.C. 19:31-16.13.

Recodified from N.J.A.C. 12A:2A-4.9 and amended by R.2010 d.231,
effective October 18, 2010.

See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).
Updated the N.J.A.C. reference.

31-66

"'\//





