ECONOMIC DEVELOPMEN'I‘ AUTHORITY

19:31-12.4

19:31-12.3 - Ellglblllty

(a) ‘A business shall be eligible to apply to the program 1f

the Authority ﬁnds that the busmess
gy business;

tax credits and/or unused mnet- operating loss carryover;

3. In the two most recent years of the business, re-

ports negative net or no income or-has revenues over .

* expenses of less than 110 percent and-is not directly or
indirectly 50 percent or greater owned or controlled by
another corporation that has positive income in any of the
two previous full years of operations as determined onits

financial statements or is part of a‘consolidated group: of -
affiliated corporations, as filed for Federal incometax.

, purposes that in aggregate has demonstrated positive net - -
income in any of the two previous full years of ongoing
operatlons as determmed on its comb1ned f1nanc1al state-' R

ments and -

4. Employs fewer than 225 people of wh1ch at least 75 :

percent work in New Jersey.

Amended by R. 2000 d.297, effectlve July 17, 2000
See: 32 N.JR. 1705(a), 32 N.J.R. 2602(c). -
In (a)3, inserted “or no” following ‘-‘negativ_e net”.

19:31-12.4 Application to the program .

(a) Each application submitted by aselling busmess to
the program shall be accompanied by a non-refundable

- application fee as outlmed in (a)l through 3 below. Com-
plete applications ‘must be received by June 30 for each . °

. State fiscal year thereafter

1. New apphcants will be requlred to subnnt an appli- -

cation with a $1,000 non-refundable apphcatron fee_ 3

2. Re-certification apphcants will be required to sub-

mit an application with a: $1 000 non—refundable applica-

tion fee.

3. Returning vapplicants will be"required_ to submit_an .

application with a $500.00 nonﬁrefundable application fee.

(b) In order for the Department of Treasury, Division of

Taxation to issue a certificate, each application submitted to

the program shall include: a selling busmess application o
which includes the information set forth in (c) below; a |

spending certification form attesting to having spent the

proceeds of the prior year’s sale of tax benefits in accor-

dance with the definition of allowable expenditures; a Buy-

ing Business Information Sheet which identifies the buymg‘

business name, address, telephone number, the estimated

value of benefits to be transferred and from whom and a.

business certification; ‘an agreement between the . buying
and selling business defining the terms of the sale of the
certificate; and the Tax Benefit Identification Form which
summarizes the accumulated net operating losses and re-
‘search and development credits authorized to be sold and

{prary

3133

the value intended to be sold. For determination of e11g1b11-

ity for the program, the initial application package shall also
include a selling business apphcatlon and a spendmg certlﬁ-

] ,catlon form
-1, Meets the definition of a technology or blotechnolo- o

" (¢) In addition to the material specified‘ in (b). above, a »

5 Hibs Briised ‘a‘m'ounts of research and 'development ~ completed apphcatlon shall 1nclude but is ‘not limited to:

1. A description of the nature of the busmess conduct-
ed by the company; : :

2. A company business plan

3. Annual consohdated fmanaal statements for- the
three most recent full years, including balance sheets, -
- operating statements, statements of cash flow and annual
company financial statements for the same perlods and/or

tax returns for the same per1ods -

4 Net mcome or loss for the three most recent frscal_ '
' years :

‘5. The number of permanent full trme ]ObS created by -

the - applicant over the course of the two most recent

calendar ‘years;

6. A list of all corporatlons and afflhated ‘groups of
corporations that directly or indirectly own or control 50
percent’ or greater of the- selling business ‘and the two

~‘most recent full- years of ﬁnanc1al statements for each o

7. An explanatlon of the actual or potentlal sc1ent1f1c_

and: technologlcal viability of the product(s), semce(s)
- and/or process(es) produced in New Jersey, '

8. A descrlpt1on of how the 1nnovat10n of ‘the prod-
vuct(s) service(s) and/or process(es) represents a compet1- :

o tive: advantage in the business’ field;

9. A descrlptlon of how the proposed or expanded

- activities in the State of New Jersey can enhance- and

_d1ver51fy the State of New Jersey’s capacrty and competl- ,
, ‘t1veness 1n ‘the business’ field; ;

_ 10. A descrlptlon of efforts made. durmg the past two
years to secure any form of fmanc1a1 assistance to support o
its operatlons and

11.. Any other- supplemental mformatlon requlred by
: the Authorrty

(d) Apphcatlons are processed through several layers of

'staff review and may then be recommended for' consider- .
- ation and official action of the Authontys Board of Di-

rectors at its scheduled public meetmg

(e) The Division of Taxation, Department . of Treasury

separately reviews applicants and may make recommenda- -

t10ns regardmg program e11g1b1l1ty

: }Amended by R 2000 d. 297, effective July 17, 2000
See: 32 NJR. 1705(a), 32 N.J.R. 2602(c).

In (a), rewrote the second sentence.
Ameénded by R.2001 d.242, effective July 16, 2001.
See: 33 N.JI.R. 1567(a), 33 N.J.R.:2495(b). - '
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i

In (a), deleted “July 28, 1999 for consrderatlon in State FY 00 and
by” precedmg “June 30”; in (c)3, inserted “and/or tax returns for the
same periods” at the end of the paragraph. - )

Amended by R.2002 d.254, effective August 5; 2002
See: 34 N.J.R. 1603(a), 34 N.J.R. 2800(b) : )
- In (c), substituted “three” for “two” in 3, rewrote 4 and 5 deleted

" former 10 and 11, recodified former 12 as.10 and deleted “and- :

projected two years”; and recodified former 13 as 11.

Amended by R.2003 d 297, effective July 21, 2003. !
See: 35 N.J.R. 1655(a), 35 N.J.R. 3393(a) : i

~_Rewrote (a).

19:31-12.5 Evaluatlon process i
(a) When all of the required information is recelved the

Authorlty shall perform its own review based on the follow- -

mg minimum criteria:

1. The threshold criteria of e11g1b111ty in wh1ch the

'apphcant meets the definition of technology’ business or
biotechnology business, and - satisfies . the standards in
"NJ.AC. 19:31-12.3; ' : »

2. The actual potentlal scientific and technologlcal . '
- viability of the applicant’s business product(s), servme(s) :

and/or process(es) as demonstrated by its:
' i. - Uniqueness of concept
ii. Creditability/plausibility of concept and

+ il Sc1ent1flc/technologlcal resources of the appll-
cant; "

“3. The degree to which the 1nnovat10n of the apph- :

~ cant’s product(s), service(s) and/or process(es) created in

New Jersey offers a competitive advantage:to the business:-

and enhances and diversifies the - State ‘of New 'Jerseys
capacity and competitiveness in the business’ field;

4. The degree to which the proposed financ1a1w assis-
tance ‘will result in significant growth in permanent full-/
time employment based upon the increase in-permanent
full time employment,in the. two 'most recent cafl‘endar'

years; - I
5 The financial resources of the apphcant mcludmg

“The degree to which the proposed fmanc1al assis-
' tance demonstrates the prospect of a significant positive .

change in net income or loss based upon the recent net
- income or loss. trend : :

ii. L1qu1d1ty,
iii. Market share; -and

" iv. Ability to access other financial ass1stance and

6., Use of the proceeds of the antlclpated sale of tax '

beneﬁts

(b) After completlng its review under (a) above a prehm- .

1nary determination shall be made by the Authority as to the
merits of the request and its adherence to the statutory
requirements of the program. Upon this determination, the
applicant will receive notification of preliminary approval

that will state the conditions that must be met before the
Authority will issue final approval. The notification of pre- -

liminary approval will state that the Authority will forward
the application to the Division of Taxatlon only upon recelpt
of the followmg

Supp. 7-21-03.

'19 :31-12.6.
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' OTHER AGENCIES

1. A Buying Business Information Sheet which identi-

fies- the ‘buyer, the amount of tax benefits to be sold and_

the selhng prlce

apphcant lists the amount of tax benefits they wish to sell

and the years that the Net Operating Loss’s and/or Re-

search and Development tax. credlts were mcurred

3. A Pnyate FmancxalAssrstance Fo_rm spe_clfymg how
the "applicant ‘will expend the. private -financial assistance
. for allowable expendltures for the operatlons of the com-

pany;.

4. An executed form of the standard selling agree-
- ment; w1th the Private Flnancral Assistance -Form at-
tached as an exhlblt and

B 5. If the apphcant was authorrzed to sell and did sell
tax benefits-in the prior year, a spending certification that

- attests that the applicant spent the proceeds of the prior
year’s sale of tax benefits in accordance with the prior

year’s Private Financial Assistance Form.

(c) After approval of the tax benefit by the Division of
Taxation as evidenced by the issuance of a tax certificate
which will be sent to the Authority, the Authority will issue

final approval of the grant and release the tax certificate. - ‘

only upon ‘the receipt of a certificate from the applicant,
dated the date of the closing of the sale of the tax benefit

certificate' that states, among other matters, that:

- 1. The information in the application form 'continu‘e's'

to be accurate in all material respects and -

2. As of the date of the certificate, the company is
. operating as a new or expanding emerging blotechnology
or technology business and has no current intention to

cease operating as a new or expanding :emergmg biotech-

- nology or technology business. -

Amended by R. 2002 d.254, effective August 5, 2002.

See: 34 N.J.R..1603(a), 34 N.J.R, 2800(b)
In (a), rewrote 4 and 5i.
Amended by R.2002 d.334, effective October 7, 2002,
See: 34 N.J.R. 2414(a), 34 NJR. 3531(b)
. Rewrote (b) and ©. .

Approval process

(a) Only the members.. of the Authority can deny an
applicant’s eligibility in the program

(b) When the mem_bers deny, a re’quest, the minutes .at ‘

which such denial occurs are submitted to the Governor.

(c) The members’ action is effeCtive 10 working days after

the Governor’s receipt of the mmutes, prov1ded no veto. has
been. lssued :

2. A Tax ‘Benefit Identlficatron Form on which the

Next Page is 31-341
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19:31-12.7

(d) An applicant may. appeal the Board’s actlon by sub-

mitting in writing to the Authority, within 20 days from the

date of the Board’s action, an explanation as to how the
applicant has met the program criteria. The Authority can-
not consider any new information about the project devel-
oped after the June 30 submission deadline. Only that

information clarifies the application filed shall be reconsid-
ered. In the ‘event the company is reconsidéred as eligible, -

“its application shall be presented at the next avallable Board
meeting. : :

Amended by ' R.2000 d.297, effective July 17, 2000.
See: 32 N. J R. 1705(a), 32 NJR. 2602(c)
Rewrote the section.
Amended by R.2001 d.242, effective July 16, 2001
See: 33-N.J.R. 1567(a), 33NJR. 2495(Db).
In (d), rewrote the first sentence.

19:31-12.7 Allocation of tax benefits -
(a) The Program is authorized to provide $40,000,000 of
tax benefits over each fiscal year. In the event the total

amount of transferable tax benefits approved exceeds these -
limitations or any subsequent limitations, the Authorlty shall

allocate the transfer of tax benefits as follows:

Next Page is 31-35

- 31-34.1

1. Each company is limited to a maximum lifetime tax’
benefit of $10 mllhon :

2. Busmesses w1th less than $250000 in tax beneflts
will be. authorized to sell all of their beneﬂts in the
current year. v

3. Businesses with more than $250,000 in tax benefits

* will be authorized to sell at least $250,000 of their benefits
|in the current year. In each successive year in which a

selling business reapplies to the program, the applicant

~.will be authorized to sell at least 50 percent of the
~amount sold in the pnor year with a minimum of

$250,000.

Supp. 7-21-03





