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BEYOND PLASTICS

BENMINGTON COLLEGE

TESTIMONY OF JUDITH ENCK, PRESIDENT, BEYOND PLASTICS AND FORMER US
ENVIRONMENTAL PROTECTION AGENCY REGIONAL ADMINISTRATOR

BEFORE THE NEW JERSEY SENATE ENVIRONMENT AND ENERGY COMMITTEE
JUNE 13, 2022, TRENTON, NEW JERSEY

Thank you for holding this hearing, which includes accepting comments on Senate
Bill No. 426, a bill that would require producers of packaging products sold in New
Jersey to adopt and implement packaging product stewardship plans.

| am pleased to be with you today, my name is Judith Enck and | am the President of
Beyond Plastics, a project of Bennington College with a mission to end plastic
pollution. | am formerly the Regional Administrator of the Environmental
Protection Agency for Region 2, where | had the pleasure of working with many of
you.

The Atlantic Ocean, the beautiful beaches and urban rivers of New Jersey are all being
damaged by plastic pollution. When | served at the EPA,during the Obama
Administration, | made a point of getting out to the communities that we were
working to protect. | kayaked in the headwaters of the Passaic River in Morris County
and the area was breathtakingly beautiful. | saw no plastic pollution in the river,
Shortly thereafter, | kayaked in the Passaic River in Newark and the contrast could not
have been greater. Some of you might be thinking that this is expected. It is, but it
should not be accepted. People living in Newark have the same right to a clean
environment as do people living up river. That is the very definition of environmental
justice and why we need to work to reduce plastic pollution, everywhere,

The production, use, and disposal of plastic is one of the greatest environmental
and health threats of our time. Plastic pollutes our air, water, soil, and bodies,
threatens fish and wildlife and ecosystems, increases illness, widens inequality, and
hastens the climate crisis.

A report issued by the National Academies of Sciences, Engineering, and Medicine on
December 1, 2021 entitled “Reckoning With the US Role In Global Ocean Plastic
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Waste” concluded that “Without modifications to current practices in the United
States and worldwide, plastics will continue to accumulate in the environment,
particularly the ocean, with adverse consequences for ecosystems and society.” This
is a clarion call for legislative action.

In 2020, the world produced 367 million metric tons of plastics and this is expected to
triple by 2050. The United States is the largest producer of plastic in the world.
Because it is not biodegradable, all the plastic ever manufactured is still present on
earth in some form. Much sits in landfills or is littered through the ecosystem. Plastic
burned at municipal incinerators is of particular concern, because of the air pollution
from the burning process. Roughly half of all plastics ever made were manufactured
in the past 16 years, and it is not because consumers want to buy plastic, It is because
we have little chaice. Forty percent of virgin plastic is used for single-use packaging,
much of which is utilized for a short period of time before it is discarded. The impacts
are significant.

e Plastic production is a major driver of climate change. Plastics release
greenhouse gas emissions at every stage of their lifecycle, hastening climate
change. In the U.S,, the plastic industry’s greenhouse gas emissions are poised
to surpass those of the coal-fired power plants by 2030. If plastic were a
country, it would be the world’s fifth largest greenhouse gas producer. We
cannot solve the climate crisis without also solving the plastic pollution crisis.

e Plastic pollution is an environmental justice issue. The burden of plastic is
disproportionately borne by low-income communities and communities of
color. According to Beyond Plastics’ landmark report “The New Coal: Plastics
and Climate Change” published in October 2021, ninety per cent of the U.S.
plastic industry’s greenhouse gas emissions comes from just 18 communities
where residents earn 28% less than the average U.S. household and are 67%
more likely to be people of color. One of these communities is Linden, New
Jersey. In addition to greenhouse gasses, these facilities also emit massive
amounts of particulates, heavy metals and toxics into the air, threatening
residents’ health. Landfills and incinerators are also overwhelmingly located in
low-income communities and communities of color, where residents are
sickened by air and water pollution, including right here in New Jersey in the
Ironbound section of Newark where residents face intense pollution burdens
from polluting facilities, including a large garbage incinerator. We need to do
everything possible not to send plastics to landfills and incinerators, including
those in Newark and Camden and Rahway and Westvill, New lersey.
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e Plastics are a threat to aquatic ecosystems. Plastics damage rivers, lakes,
beaches, and bays by impeding the flow of water and harming wildlife, which
often mistake them for food. Fish, plankton, whales, and seabirds are all known
to ingest plastic, which either damages them or works its way along the food
chain. Even the open ocean is awash with plastics, which mostly sink to the floor
of the ocean and become irretrievable. It is estimated that 9-16 million metric
tons of plastic enter the ocean each year, a quantity expected to triple by 2040.
Most of this plastic is washed into water bodies from the land. By 2050, there
will likely be more plastic in the ocean than fish, by weight.

e Plastics do not biodegrade, but instead break into smaller and smaller pieces.
Plastics eventually become fragments so tiny that they pervade every aspect of
our world: water, soil used to grow food, food, and the air we breathe. These
pieces, called microplastics, contain the toxic chemicals used to manufacture
plastics, and they easily absorb more as they move through the environment.
Many of these chemicals are known carcinogens, endocrine disruptors, and
neurotoxicants whose presence in the human body is a concern. Recent
findings that microplastics can cross into human blood and tissues, including
the human placenta have raised even greater concerns. Microplastics also pose
a threat to agriculture, damaging soil health. A report from the United Nations
released on December 7, 2021, found that plastic has become pervasive in
agricultural soils, which contain larger quantities of microplastics than oceans.
Images taken through microscopes have revealed fragments of microplastic
inside the vasculature of plants, a phenomenon associated with stunting and
reduction of crop yields.

¢ We cannot recycle our way out of this problem. For the past 30 years, the
plastics industry has promoted recycling as a solution to the plastics problem, yet
only 5%-6% of all plastic is actually recycled. This is not surprising. From its
inception, plastic recycling was inefficient and poorly conceived. The plastics
industry promoted the myth of plastics recycling because it gave consumers a
sense of security about their purchases; plastic packaging, they argued, was
harmless as long as users placed their plastic packaging in recycling bins. This is a
“false solution.” Nearly all of the alternatives suggested by the plastics and
petrochemical industry fall into this category. Incineration, burning waste at
cement kilns , “waste-to-fuel”, waste-to-energy, pyrolysis, gasification, “advanced
recycling” and “chemical recycling” are all fraught processes that are polluting
and some are too energy-intensive to be scaled into general use. Their main role
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is to distract attention from the extent of the problem, and block legislative
efforts to reduce the use of plastics.

e The overproduction of plastics is driven by manufacturers, not market
demand. As the economy moves away from reliance on fossil fuels for
electricity generation and transportation, the fossil fuel industry is losing a
portion of its market. The investment in new plastic production facilities is a
hedge against this loss. Petrochemical manufacturers are producing and
marketing single use plastics at an accelerated pace to make up for declines in
fuel revenues. Plastics are “Plan B” for their future earnings. But there isn’t a
“Plan B” for the rest of us. A recent survey by the national environmental
organization, Oceana, found that more than 80% of Americans want the
government to adopt policies to reduce plastics and the support for these
policies were bi-partisan. It's time to take action.

RECOMMENDED SOLUTIONS

Many of the solutions recommended by Beyond Plastics are included in New York
Assembly bill A 10185, introduced by Assemblymember Steve Englebright of Long
Island. Assemblymember Englebright is Chair of the NY Assembly Environmental
Conservation Committee and has recently introduced the strongest and most

comprehensive EPR bill in the nation. A 10185 is attached to this testimony.

The solutions that lawmakers adopt must be commensurate with the scope and
severity of the problem. Big problems demand big, effective solutions. It is time for
New Jersey to adopt the following:

1. A comprehensive Extended Producer Responsibility law for packaging.
2. A Deposit Return System for beverage containers, known as a Bottle Bill.

Extended Producer Responsibility (EPR)

Extended producer responsibility or EPR laws are economic and administrative policy
instruments used to shift the responsibility of the manufacturers of a product to the
entire life-cycle of that product, particularly incorporating the collection, recydling, or
disposal of the product after the consumer has discarded it. EPR for packaging holds
producers and brand owners accountable for the entire lifecycle of their packaging and
therefore, can be used to drive waste reduction and design for recyclability,
compostability, or reuse and refill systems. EPR systems have been used in the
European Union and Canada for years, each with varying degrees of success in
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improving recycling. Not many, however, have reduced packaging. We need to learn
from that experience and design new EPR laws that require reductions in packaging,
not just funding for recycling.

A strong and transparent Producer Responsibility Law can be an excellent tool for
addressing the growing problem of packaging waste, but adopting a weak or
ineffectual law will be a giant setback, and the details really matter. A well-designed
program must do the following:

1.

Require, in statute, that packaging be either reduced, or transitioned to reuse
and refill by 50% over a ten year period. These rates and dates must be
included in the statute.

Require that the rest of the packaging be made from recycled material or be
easily recycled or composted. Just as we have fuel efficiency standards for cars,
we need environmental standards for packaging.

Eliminate from packaging known toxic chemicals, including PFAS, phthalates,
and heavy metals. This will make packaging safer for human health and ensure
that toxins are not recycled into new products.

Define recycling so that it prohibits any burning, waste to fuel or energy, or
chemical recycling or so-calied “advanced recycling” to count towards recycling
targets. Separate legislation that promotes chemical recycling, such as
Assembly bill 5803, introduced by Assemblymember John McKeon should be
rejected.

. Direct funding to flow to local governments for waste reduction and recycling

programs. Waste reduction programs, in particular, are environmentally and
fiscaily sound since the least expensive way to deal with waste is by not
producing it in the first place. This way it does not have to be collected,
processed and sent to a facility of any kind.

Include strong guardrails for maximum accountability and oversight of the
packaging industry to ensure that the intent of the legislation is met by the
companies that have created this problem. We recommend clear standards in
legislation combined with regular audits and a new office established to
manage the oversight of this program. There are many approaches that could
work, but the one approach that must be avoided is letting the packaging
companies self-regulate. Just as we would not put the tobacco companies in
charge of smoking cessation programs, putting packaging companies in charge
of solving this gargantuan problem is a recipe for failure and delay.
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7. Pair EPR with a deposit return system for beverage containers, known as the
bottle bill. This will yield tremendous benefits to New Jersey as it has in nearby
states. Less litter, better quality recyclables to market and the creation of jobs.

ANALYSIS OF SENATE BILL NO. 426

We appreciate the time that Senator Smith has put into drafting Senate Bill No. 426.
Beyond Plastics has reviewed the bill and has identified some problems that need to
be addressed, which are outlined below, as well as recommendations for changes.

1. Packaging Reductions

Senate Bill No. 426 requires that single-use plastic packaging be reduced by
25% by 2030, but misplaces the reuse incentive and needs revisions to the
language.

25% reduction of plastic packaging is a good initial target, and importantly, it is
included in the legislation rather than left to the regulatory process. It is critically
important that any EPR program reduces packaging waste, particularly plastics,
and Senate Bill No. 426 gets this right.

Plastics recycling has been an abysmal failure, with the national recycling rate
hovering somewhere between 5% and 6%. While recycling is important and
works very well for many materials such as paper, cardboard and metals, we
cannot recycle our way out of our plastic pollution problem.

Recycling and waste disposal is expensive. One way to make the entire system
more affordable is to eliminate unnecessary packaging. This will save taxpayers
money and will decrease the amount the producers need to pay into the system.
Also, packaging reduction requirements will push the industry to address the
growing waste prohlem and it will also help to make enforcement more
straightforward.

In the section of Senate Bill No. 426 that lays out the reduction targets, the
language “maximum extent practicable” needs to be removed. The reduction
targets should be firm. Another concern is that the bill requires packaging
companies to facilitate the reuse of discarded packaging products for alternate
second-life uses. The intent of this provision needs to be clarified. In all of our
analysis of bills around the United States, we have never seen this inclusion.
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Specifically, we are concerned that it may allow for the burning of packaging to
be included as a second life, and this should be prohibited. Furthermore, if the
intent is to incentivise reuse and refill systems, this is the wrong point in the
packaging lifecycle to apply those incentives. Reuse incentives must be directed
to reuse and refill systems, not for finding a reuse for already discarded
packaging. Reusable packaging should be contained within a reuse and refill
system that is designed to maximize the rate of return and refill for the reusable
containers.

We recommend requiring Producers to include in their plan a description of how
they will facilitate the development and implementation of reduction, reuse and
refill systemns and add a target to transition to reuse and refill systems for all
single-use packaging by 2030.

. Packaging design standards

Senate Bill No. 426 contains packaging design standards, but fails to include a
strong definition of recyclable and compostable.

The legislation requires that all single-use packaging be composed of at least 75%
post-consumer content by 2027, and that all single-use packaging be readily
recyclable or compostable by 2030. We applaud these strong recycled content
standards, which will help drive up the value of recycled materials and recycling

. rates, which in turn will help lower demand for virgin feedstocks. This will reduce
the need to extract natural resources and will significantly lower greenhouse gas
emissions, especially from plastics which are set to surpass the emissions from
coal-fired power plants within the decade.

While the goals set out in Senate bill No, 426 are laudable, the definitions need
greater clarification. We recommend that instead of using the term “readily
recyclable” that you use the term “recyclable” as defined by the US Federal Trade
Commission’s Green Guide, which defines the use of environmental marketing
claims. By this definition, a company can only label something as recyclable
when 60% of the population has access to recycling facilities. You should never
allow the use of the term“recyclable where local facilities exist”. That is a ploy
utilized by packaging companies which confuses consumers and puts the
financial burden on local governments. Don’t fall for that phrase.
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The term “compostable” should be strictly defined to ensure that any material
marketed as such will be amenable to breaking down into compost that is
certified clean. Also, a package is only truly compostable if composting facilities
accept it and are available to New Jersey residents. Therefore, we recommend
using a similar rule as for “recyclable”: 80% of commercial facilities in the state
must accept the package, and 60% of the state residents must have access to
permitted commercial composting facilities in order for a package to be
considered “compostable”. Otherwise, it is another form of greenwashing.

. Toxics

Senate Bill No. 426 fails to eliminate toxic substances from packaging.

Elimination of toxics from packaging should be contained within the same
legislation and should include known toxic chemicals and chemical classes found
in packaging, as well as known toxic packaging materials. Packaging that contains
toxic substances poses a threat to the health of people and the environment
during production, use, reuse, recycling, and disposal. These toxic substances can
leach out of packaging during use; expose workers producing or handling the
packaging; be down-cycled into new products; and contaminate waterways and
communities along the packaging lifecycle. In order to achieve a truly circular
economy, packaging must be made from the safest materials, free of the most
harmful toxic substances.

Solution: Include in the legislation a ban on the sale or distribution of any
packaging, including reusable packaging containing the following chemicals or
chemical classes:

Ortho-phthalates

Bisphenols

Per and polyfluoroalkyl substances (PFAS)
Lead and lead compounds

Cadmium

Mercury

Hexavalent chromium and compounds
Perchlorate

Benzophenone and its derivatives
Formaldehyde

Halogenated flame retardants
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e Toluene

Some materials that are made from toxic building blocks and/or have very high
lifecycle impacts on frontline communities and the environment and should not
be used for packaging or reusables. Therefore, the legislation should also ban the
sale and distribution of packaging or reusables made from the following
materials:

e Polyvinyl chloride
® Polystyrene (note: state law only bans some expanded polystyrene)
e Polycarbonate

It is also important that the legislation contains language that directs the
environmental agency to review and update the list of chemicals or classes of
chemicals in packaging every three years. It should also allow the public the
ability to petition for the inclusion of new chemicals or classes of chemicals to
the list of prohibited substances.

. Definition of Recycling

The definition of “recycling” in Senate Bill No. 426 leaves room for
waste-to-fuel or chemical recycling and advanced recycling schemes to be
considered recycling.

Given that EPR is creating a system to improve recycling and require producers to
design for recyclability, it is critical that the definition of recycling only include
processes that create more post-consumer materials to be used as inputs for
future products. As the definition is currently drafted, processes that create fuels
from waste could count as recycling. This is a serious problem.

Turning waste into fuel still creates air pollution, toxic ash, and greenhouse gas
emissions when that fuel is burned and is a false solution to our plastics crisis.

The plastics industry knows that plastics recycling has been a failure and that this
failure is due to the nature of plastics as a material. With the laudable
requirement that 100% of remaining single-use packaging be recyclable or
compostable, the piastics industry knows that other, more recyclable materials,
such as glass, paper, and metal will become the preferred materials for
packaging. The only way they can stay in the game is to get waste-to-fuel to
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count as recycling. | encourage you to not endorse this scheme. We must reduce
our use of plastics in packaging - that is the point.

Most importantly, this is an environmental justice issue. Waste-to-fuel, chemical
recycling, and plastics manufacturing facilities are disproportionately sited in
communities of color and low-income communities. These communities already
face multiple environmental burdens. It is critically important that we do not
create a system that either purposely or unintentionally causes a proliferation
of waste-to-fuel facilities and the latest “chemical recycling” false solution.

. Direct Funding to Municipalities and Local Communities for both Waste
Reduction and Recycling

Senate Bill No. 426 does not place enough emphasis on waste reduction and
fails to require Producers to pay into a larger, coordinated funding pool that
should be used to improve recycling and reduce waste.

The bill states that Producers must develop a plan, either independently or
collectively, that details how they will implement the program. The Producers are
responsible for covering the costs of implementing their plans, which includes
reimbursing municipalities, Material Recovery Facilities (MRFs) and other entities
involved in the recycling supply chain, for managing the packaging waste created
by the Producers.

Unfortunately there is no mechanism to pool resources to invest in local projects
that would help the recycling system or reduce waste. EPR programs should
include a statewide assessment of infrastructure needs for improving recycling
and reducing packaging waste. The best way to create a source of funding for this
is to charge each Producer a fee that is set based on the nature of their
packaging, with lower fees on packaging that exceeds minimum environmental
targets, known as “eco-modulated fees”. And no fees on refillable or reusable
packaging. The fees can be assessed by the State’s fiscal agency.

Once this funding is collected, the state government should direct it to projects
that improve waste reduction and recycling. This approach is both
environmentally and fiscally sound, since the least expensive way to deal with
waste is by reducing it. The state’s solid waste hierarchy puts waste reduction
at the top but it never gets top billing when it comes to funding or policy.

10
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Examples of building that infrastructure include:
e Funding for schools to install dishwashing equipment in cafeterias so that
students and teachers can stop eating food on single-use disposable
plates and utensils. Do the same at public colleges and universities.

e Funding to local offices of the Aging that support the vitally important
Meals on Wheels programs so that food can be served on-reusable,
durable dishware and not single use plastics. Millions of meals are
delivered to senior citizens and homebound New Jersey residents every
day, many on single-use disposable packaging, including a tremendous
amount of single-use plastics. This work is done by community based
organizations and includes feeding sites at senior centers. For home
delivery, there is a built-in return system: when new meals are delivered
to homes, the reusable packaging can be returned. It then needs to be
washed by dishwashing equipment, which is very limited or non-existent
in the commercial kitchens. State funding for dishwashing equipment
could launch this sensible program.

e Funding for regional bottle washing and re-fill operations so that
wineries, breweries, and farm operations can access this important
infrastructure and shift to refillable containers, saving them money by
not having to purchase new ones.

e Finally, there are numerous other opportunities for reuse and refill by
business entrepreneurs and small businesses all over the state, but they
need funding to get them off the ground. State funding can unleash the
innovation economy.

6. Accountability + Enforcement

Senate Bill No. 426 has some strong enforcement and accountability features,
but there are also some shortcomings.

The strong accountability and enforcement features in the bill include: the
unambiguous rates and dates for packaging reduction and redesign, an
aggressive timeline, and the transferring to the producers the full responsibility
of packaging through end-of-life, including the collection, transportation, reuse,
and recycling, or disposal of all discarded packaging products in the State.

11
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The very structure of the program, however, will likely cause enforcement
problems. Producers are instructed to submit plans for managing their packaging
waste - they can either work together or alone. Each plan must be reviewed by
the Department of Environmental Protection. With the large number of
Producers that sell products in the state, this has the potential to become an
unmanageable and unenforceable program that relies on self-regulation by the
packaging industry. Furthermore, the flow of money from Producers to
municipalities and the stakeholders in the recycling process is not fully defined
and left to regulation. The legislature should work to streamline this and clearly
spell it out in the legislation.

Adopt a Depaosit Return System or “Bottle Bill” for Beverage Containers

Beyond Plastics recommends adopting a container deposit law, also known as a
“Bottle Bill” in order to achieve the highest recycling rates for beverage
containers. Bottle Bills, through the deposit mechanism, provide a financial
incentive for the containers to be returned and therefore yield the highest
collection rates for beverage containers. Deposit return systems also produce
the cleanest and most high-quality recycled feedstocks because the containers
are separated by material type, known as source separation. Containers
recycled through Bottle Bills create material that is food grade, whereas the

- same containers collected through curbside programs get mixed with non-food
grade containers and can no longer be used for food-grade packaging. In order
to achieve the recycled content targets set out in this legislation, New Jersey
must enact a Bottle Bill for beverage containers.

Ten states and dozens of countries have deposit return systems for beverage
containers and have proven over and over again that Bottle Bills are the world’s
most successful recycling programs. They are also a stellar example of
Extended Producer Responsibility. Best of all, they’re free to taxpayers and
consumers, who can claim their deposit by returning the container. It is long
past time to require deposits on beverage containers in New Jersey, many of
which end up as unsightly litter in neighborhoods, parks, and on beaches.

A New Jersey bottle bill should include a dime refundable deposit on all soda,
beer, water, non carbonated beverages, wine and liquor bottles. A percentage
of the containers should be designed to be refillable. Recently, Coca Cola
announced that 25% of their beverages sold will be refillable and returnable. |

12
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look forward to seeing their support for a state bottle bill in order to achieve
this publicly announced goal.

Once New Jersey enacts a Bottle Bill there will inevitably be some consumers
who do not return their bottles. The legislature should be sure to require that
unclaimed deposits are used to create a fund for waste reduction, refill, and
reuse systems. The best way to save taxpayer dollars on waste disposal is to
enact policies that make less waste.

THANK YOU FOR YOUR ATTENTION TO THIS EXTREMELY IMPORTANT AND
URGENT ISSUE. WE ALL MUST DO OUR PART TO END PLASTIC POLLUTION AND

WITH SOME CRITICAL CHANGES, SENATE BILL NO. 426 COULD BE ONE OF THE
TOOLS THAT NEW JERSEY USES TO BE PART OF THE SOLUTION.

THANK YOU.

H3+
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STATE OF NEW YORK

10185

IN ASSEMBLY

May 5, 2022

Introduced by COMMITTEE ON RULES -- (at request of M. of A. Englebright}
-- read once and referred to the Committee on Environmental Conserva-
tion

AN ACT to amend the environmental conservation law, in relation to
establishing an extended producer responsibility program for packag-
ing; and to amend the state finance law, in relation to establishing
the packaging respongibility fund

The People of the State of New York, represented in Senate and Asgsem-
1 n as follows:

Section 1. Article 27 of the environmental conservation law is amended
by adding a new title 33 to read as follows:
TITLE 33
EXTENDED PRCOCDUCER RESPONSIBILITY PROGRAM FOR PACKAGING
Section 27-3301, Definitions.
27-3303. Responsibilities of producers.
27-3305. Produger responsibility program plan.
27-3307. Collection and convenience.
27-3309. Responsibilities of the department.
27-3311. Funding mechanigm,

27-331 Non-reusable packagin ti requirementsg,
27-3315. Recycling or posgt-consumer recycled mabterial reguire-
mente.

27-3317. Toxic substances in pagkgging,
27-3319. Biennial producer responsibility program report.

7-3321. Pr r mpli information
27-332 Enforcement.
27-332 ling.
27-3327,. Regulations.
27-3301. Definitions.
As usged in this title:
1. "Compost" means the biologically stable humus-like material derived
from composting or the aercbic, thermophilic decomposition of organic
hall n mean or m rial riv rom

sewage or septadge.

£

EXPLANATION--Matter in italics (underscored} is new; matter in brackets
[—] is old law to be omitted.
LBD15702-01-2
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A. 10185 2

compost as certlfled by a third-party gertlfler and accepted and proc-
essed into compost by at least eighty percent of commercial compost
facilities within the state.

3. "Curbside recycling” means a recycling program that serves residen-

tial wunits. or schools, state or local agencies, or ingtitutions where
such entities were eligible to be served under a contrackt with a munici-

pality by a municipality or a private sector hauler as of the effective
date of this title, and such recycling program is operated by a munici-
pality or pursuant to a contract with a municipality, private sector
hauler, or other public agency or through approved solid waste manage-
ment plans.

4. "Municipality® means a countv, city, town, village. local public

istri that rovi W man m nt rvi for ecifi
geographical area.
5. "Non-reusable packaging" means packaging material that does not

L] L

6. "Packaging material" means any part of a package or container.

g Lk . : 1i
to such material ypqg_gg pager( plastic, glass o;_mg;gl. that is used

&M@MM@@M&MMM
utz.o n.. and pm;a;lmfm_p;gd__qg_ E._iz ig EQLSL._Of g_ed f_c;_:g__sil_g,; or

h 11 e 1ncluded Wlthln deflnltlon Pa k in m ri 1l does no

include:
material, or a category of material, intended to be used for long-
term stora or protection of a durabl oduct that can be expected to

be usable for that purpose for a period of at least five vears as
defined by the department pursuant to regulations:

(b) beverage con alna s subiject to title 10 of thig article;
(c) packaging that is regggh;e

medical vices ackaging which are included with products

regulated as a dr dical device or di b ement b the U,

Act, 21 U S. C 321 eg ggq., sec. 3 Z(e} of 21 U S Code of Federal Requ—

the Dietar ment Health and Ed n A
{e) animal biologics, including vaccines, bacterins, antisergl diag-
I i ki her pr f bioclogical origin n her ver
materialg regulated by the United States Dgggrgmen; of Agriculture under
Vi T i -1
£ kagin roduct uged o contain substances h zar to the

200 T o LTl ’ . AL &
packaging groducts regulated by the federal Inggcticide, Fungicide,
and Rodenticide Act, 7 U.S8.C. sec. 136 et seg. or other applicable

federal law, rule or regulation.
7. "Post-consumer recvcled material® means new material produced using
materlal 1l resulting from the recovery, separation, collection and reproc-
egsing of material that would otherwise be disposed of or processed as
wagte and that was originally sold for consumption. Pogt-congumer recy-
cled material does not include post-industrial material or pre-consumer

material, or material generated by mean of combustion incineration
pyrolysis, gasification, solvolysis, chemical recycling and any high-

heat or chemical convergion process.
8. "Producer" means a person who:

Blox



W -Jo0 Uk Wk

U IO s Db B E RSO OLWWWWWRRNRNNRNNNNNNNNRR,RBRR B R PR
R WNFRFOVEJIAUNEWNHROWVWEJOUEWNRFRPOWO-JAUBRWNRFEFOW®JIAUBRWNREOW

A, 10185 3

of the manufacturer: or

aragraph a of thi bdivigion doe ot 1t
that is not the manufacturer of the packaging material but is t owner
or licensee of a trademark under which the packaging material is used in
commercial enterprise, sold, offered for sale, or distributed in the
state, whether or not the trademark is registered: or

(c) if paragraphs (a) and (b) of this subdivision do not apply. an
entity that sells packaging in the state which is intended to be filled

d) if paragraphs (a b) and (c) of this subdivision do not appl
an _entity that imports the packaging material into the United States oxr
the state for use in a commercial enterprise, sale, offer for sale, or
digtribution in the state.

"Producer® includes a franchigor of a franghige located in the state

A i g, L CL £ 1 A 4 8 AL1C 1) =
"R ily-re lable" meang that the department ha determined that
(a) can be sorted by entities that process recyclable material gener-
ated in the state; and
(b) has a consistent market for purchase, as based on data from the
pz;g two calendar years, meaning that with regpect to a type of packag-
ng material, entities processing recyclable material are willing to
WMM&L&Q&&Q&W@M

guantities equal to or in excesgs of the 1 £ . th 11 rted
ackaging material. "Readily-~r lable® d n includ ack

material that facilities accept in low qualities or sort out of material
during additional processing steps or if facilities cannot sell a full
bale due to a lack of market or inability feasibly separate those
materials during additional proce551ng gtep .__Packaging materlal cata—
gorieg or tyggg shall not be ¢ dil wre clabl

10. "Recvcllnq" means the series of act1v1t1es bv whlch materlal igs
011 rted roc 8 ed- b onverted into a r teri—

of a new Droduct to replace the use of v1rg1n materlalsl 1nc1ud1ng h

iginal m rial not in nerqgy recovery or ener-
ay ganeratlon by any means includinq but not limited to combustion,
incin ion rol ifi ion lvolysi W, fuel or an

hemi 1 v ion pr or landfill disposal of discarded material

exceeds the minimum ngmger of tlmgs ngcgg ry to gchzgve the same ovgr—
all environmental impact as the ngn-rguﬁgble or disposable product it
replaces, based on a life cycle assessment of the product's impacts from
extraction through production and through disposal or end of life
management;

(b) compliant with any statutory or regulatory requirements for toxic

gsubstances;

c fe for washing and sanitizing according to applicable state food
safety laws: and
d) ¢ 1 £ being recycled at the end of use, with the exception of

ceramic products.

C e
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12. "Reuse and refill system" means a set of mechanisms designed to
Facili e multiple uses of 3 reusable containe in order t 3 1
minimum, achieve the breakeven point for such reusable container. Mech-
anisms may include, but are not limited to, deposits, incentives, curb-
side collection, collection kiosks, refill stations, dishwashing facili-
tieg, and re-digtribution networks.

13. "Toxic substance" means a chemical substance identified in section
27-3317 of this title, or a chemical substance designated by the depazrt-
ment _on the basis of identification by a government entity and/or iden-

M e | ion on the basgis of credible ientifi vidence as being:

(a) a carcinogen, mutagenic, or reproductive or developmental toxi-
cant;

(b) endocrine disruptor;:

[l damaging to the nervous gystem, immune system, Or organs or caus-
ing other systemic toxicity:
d ergigtent 1. cumulativ n xic;
(f£) persistent. mobile and toxic; or

. "Universal produ de" or "UPC" ghall have m meanin
subdivision 13 of section 27-1003 of this article.
16, "Waste reduction® means any action which cauges a net reduction in
the generation of solid waste and dincludes, but is not limited to,

rial an T with r m rials and products, reducin ack-
aging, and increasing the efficiency of the use of materials. Waste

reduction does not include replacing a recyclable material with a nonre-
cyclable material or a material that is less likely to be recycled, and
does not include a shift from a nonplastic material that currently is
recyclable to a plastic material.
§ 27-3303. Responsibilities of producers.

1. There is hereby established a packaging producer responsibility
program by which producers, participating individually or collectively,
shall be reguired to make changes to their product design to reduce

packaging * mptio and increage aste reduction shall be requ ed O

pay fees based on the amount, by weight and type, of packaging material
sold £ r digtri for sale in the : 1
be responsible for packaging waste disposal.

Th £ r_Or pr ¥ hall provi 11 SHESE ion n r
for the determination of the producer's payment obligations and the
determination of the producer' ompliance with respe o_thice itle

3. Within six months of the effective date of this title, the depart-
ment or a third part shall conduct a statewide reduction., reuse and
recycling needs assessment, hereafter "needs assessment®, to identify

rrier an rtuniti for reducin reusin in -

ing. The needs assessment shall at a minimum include an evaluation of
capacity costs, gaps and needs for the following factors:
{a) current barriers affecting the creation of reduction, reuse and
refill programs;
b) opportunitieg for th reation f reduction reuse and refill
Q rogr ams ;
(¢} current municipal funding needs, both operational and capital,
impacting recyeling accegs and availability and reugse and refill;:
d) existin tate statutor rovisions and funding sources for recy-
¢clin reuge, reduction, and recovery:

YB



OO0 d wN R

A. 10185 5

(e) _the existing collecting and hauling system for recyclable materi-
a l s;

(f) opportunities to improve access to recycling;

(g) _the capacity., cost, and needs associated with the collection and
transportation of recyclable materials in the state;

(h) the processing capacity, market conditions, and infrastructure for
recyclable materials in the state and regionallvy:

{i) current state packaging product recovery rates, recycling rates,
and post-consumer recvcled content rates, by material type:

i nting of greenhou migsion ocia ith llection

processing, and marketing of packaging products;

an evaluation of state and regionally accepted recyvclin rac-

tices;

1) current barriers affecting equitable access to recvcling and reuse
brograms;

(m) barriers to the marketability of recyclable materials generated in

n) the amount, by weight, of material that is recvcle each recy-
cling facility that accepts packaging material:

(o) consumer education needs for reuse and refill systems, recycling,
and reducing contamination in collected recyclable material that reduces
its suitability for recycling:

he n ;3 rbsi 31 i reial 131 ion T
transfer station operation, on-site processing cost for each readily-re-~

cyclable packaging material types. management cost of non-readily-re-
¢yclable packaging, transportation cost for each packaging material, and
any other cogt factors determined by the department;

{g) the availability of opportunities in the recveling and reuse
gystems for minority- and women-owned business enterprigesg; and

o the location of landfille incinerators and transfer station
within the state., the socio-economic conditions where such facilities

are sited and the permitted pollution levels at each facility.

3. . . The department ghall be responsible for updating and revising the
needs assegsment every three vears.

4. The department ghall post the results of the needs assessment on
its website and issue a report to the legiglature,
§ 27-3305. Producer responsibility program plan.

1. Within six months of the effective date of this title, each produc-
er shall register with the department.

2., Within eighteen months of the effective date of thig title, each
producer, either individually or acting collectively, shall sgubmit a

- Y-lele 3 1 4 n n

) Qdl :C ol 8 (3 C] Il L) L [1€ = ree

4 =) 8 . cAll e L lLila 2L all e £1€ AepArC -
for approval. A producer may satisfy its obligations under this

iv .

title individually or collectively.
3. Each producer shall begin program implementation within six months

T h dat the R rov T exr than two r £ the

effective date of this title. If no plan is approved by that timeframe,
the producer shall be subiect to penalties for noncompliance.

4. Any person that becomes a producer after the effective date of thisg
Eitle shall submit an individual plan, or join with other producers,
within six months and begin program implementation within six months of
plan approval or be subiject to penaltiegs for noncompliance.

5. The submitted plan shall, at a minimum, address the following:

a Contact dinformation, including the name, electronic and phvsical

address., and telephone number of the authorized representative of the

producer or producers.

ment

9y
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Identlf the preoducer or producer rtici atin in the lan

mentsg and reczcllng or post consumer recxcled material regglrements are
addressed.

{(d} A comprehengive list of the types and brands of packaging products
for which the producer or producers are responsgible for, including the
UPCs of the products associated with gggh type of gackaging matgrigl

A description £ ro funding mechanisgm ntified in
gection 27-3311 of thig title that mgegs the requirements of thig title
and is sufficient to cover the cost of operating the program, updating
the plan, and maintaining a financial reserve sufficient to operate the
program_ .in a fiscally prudent and responsible manner, At a mipimum, the
following funding mechanism details shall be provided in the plan:

(i) proposed program feea, listed by producer, which are based on_ _an
oblective formula establishing a reimbursement rate, which covers obli-
gationg identified in the needs assessment and takes into account vari-

]

ilon including at ini ntifie la
y.\ £ aragraph {(iv) of this paragraph for articipatin munlci-
itd r private sector hauler & artment
ii rogram fees determined based on o-modulation., For purposes of
his title, "eco-modulation® shall i h rogram char are
structured to provide producers with financial incentives that reward

r ; r lin b1} ibili i v
an hoj i rewar r ucex f r reugable packa in uck includ-

3. 1ncent1vmze degigns or ractlces L at iner osts of managing the
packaging products.

1ii) the producer or producers may adijust charges to  be paid. by
participating producers, or may include a credit, based on factors that
affect gsystem costs.

{iv) program fees shall also be variable based on:

(A} costs to provide recvcling gollegtion or other form of consumer
gervice that s, at minimum, as convenient as the previous waste
collection gchema in the particular jurisdiction for all consumers;

(B) costs to process a producer's packaging products for sale to

ndary material marke

c whether the packagin roduct wonld typically be readily-recycl
hle £ th n uence of the product! ign the roduct
has the effect of disrupting recycling processes or the product includes

1 1 ink or hesgiv n heavy m 1 hat woul ontam-
inate the recycling processz

refillable, i ontain w1th1n a reuse or reflll aygtem nd has a high

reuse or refill rate:
the commodity value of packagin roducts; and
F ntribution to reenhouge ag igsions from the production
use, collection rocessin and marketing of the packagin roduck.,
£ degeription of the process for participatin municipalities
rivat ector hauler O recoup reasonable costs as established b

needs assessment from the producer, including. as applicable, any admin-
igstrative, sorting, ccllection, trangportation, public education or
processing costg if the producer uses services through a municipality or
obtains gsuch gervices from a private hauler:
(a).. . A _degcription of the characteristics of each type of packaging
material that are relevant to the eco-modulatin factors set forth
ursuant to gection 27-3311 of this title

oy
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h A _degscription of the I r!'s or producerg' public treach
tion ogram for o nd other er ha will

i be desgi o _achieve anagement gecal ackagin rod
under this title., including the prevention of contamination of products;

ii) dncorporate, at a minimum elentronic rint web-bagsed and
gsocial media elementg that municipalities could wutilize ar _their
discretion;

iii) congult with municipalities and other akeholders coordinate
with and aggigt local municipal program manicipal contr e rograms

solid waste collection companies, and other entities providing services,
and _develop and provide outreach and education to the diverse popu-
lations in the state, including utilizing a variety of outreach and
education tools and ensuring materials are widely accessible and avail-
able in multiple languages:

label or  mark ackagin information in accordance with_ the

ix n f ion 27-332 thi itl
include etails on the following componen of the outreach and
ation progr ovided din an and mak etails avail e

O ___congumers  an other stakeholderg on the producer's or producer
ublic ation program gite:
F:\ roper nd-of—life management of packagin

he 1 i vailabili fxr lin ion;:
{C) how to Drevgnt litter of pggkaglng productg, and
ri angwering : k

and rggolv1ng any ggues.

6. A producer implementing an individual exteanded producer responsi-
bility program or producers acting copperatively shall undertake
outreach, education, and communications that agsigt in attaining or
exceeding the minimum post-consumer content. minimum recovery rates, and
minimum regycling rates, as gpecified by the department in regulation.

7. No later than nipety dayg after the submigsion of the plan. the
department shall determine whether to approve the plan as submitted;
approve the plan with conditiong; or deny the plan.

8. The department shall consider the following in determinin whether
to approve n:

(a) whether the plan adequately addresses all elements described in
this section;

b) whether the producer or rodugers have undertaken satisfactor

ion with he ubli nd municipaliti n v rovi n
opportunity for input in the development of the plan prior to gubmigsion
of the plan;:

whether lan adequatel rovideg for:
1. cer or ucers coll i and fundin s

collecting and processing packaging materiala covered by the plan and
reimbursing municipalities or private haulers providing such services;

the funding mechanigm to cover the entire c of the producer or
producers' program and whether such mechanism provides for an _eguitable
distribution of funding;

iii an eval ion system for the program charge gtructure, which
shall be evaluated on an annual basis and resubmitted to the department
annuallvy;

(iv) effective consumer outreach and education;

whether the plan gatisfactoril rovides for how the producer
producers implementing an individual extended producer responsibility
program will meet the minimum post-congumer content rates, recovery

N
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rates, and recycling rates, which will create or enhance markets for
m ri :

(vi) whether the plan creates a convenient system for consumers to
recycle packaging products that meets or exceeds the convenience crite-
ria set forth in section 27-3307 of this title.

10. The department may deny a plan. (a) If a plan is denied, the

department shall inform the producer or producers implementing an indi-

vidual extended producer responsibility program in writing as to any
ficienci in such plan. The producer or roducers implementin the

plan shall amend and regubmit any denied plans for recongideration with-
in gsixty days of notification of the denial of such plan. The department

1l approve or den uch plan within irty days of resubmission.

(b) If a plan is denied a second time, the department shall provide
the producer or producers with direction for meetin any additional

required elements of the plan it deems nggggg rz _If such requirements
are ngg met wz;hln thlrt the roducers shall be

the producer or producers in wrlglng as to any and gll reasons why g e

plan was rescinded. The producer or producers implementing the plan
shall amend and resubmit any rescinded plans for reconsideration within

ix £ ch notifi i h rtm 11l approv x il
any such amended plan within thirty davs of resubmission.

12. The producer or produ i

r e dification to th rogr f the departmen rmine h
the plan has been substantially modified, the producer or producers
shall submit a proposed plan amendment describing the changes to the
department within ninety days of the determination. Within ninety days
of receipt of a proposed amended plan, the department shall determine
whether the amended plan complies with this title. The department shall
send a letter notifying the producer or producers of: (a) approval: or
{b) disapproval. i :anlud;:.l.g_ Lh._e____:_easpllﬁ for _rejecting . the plan. The

ucer or produ shall s a_ _revised lan within sixt days
after receipt of the letter of disagprgvgl,
at the time of annual repor;ing for all admlnlgtrgtzve costs a55001ated
with implementation and oversight of the program.

14. Beginning two calendar vears following the effective date of this
Eitle, a producer shall not:

(a) sell, offer for sale, or digtribute, in the state, a product
contained, protected, delivered, pngwwm_g_r_umﬂg
packaging material for which the producer has not complied with 11

7 i :

b 11, offer for sale, or distribute packaging for use in New York
unless such in ro are in compliance with all applicable
requirements of thig title.

15. No person may charge a consumer point-of-gale or point of

collection fee to recoup the cogts agsociated with wmeeting the obli-
gaglons under this title,.
16. A producer or producers shall annually report to the department:

he total amount of packaging material, by weigh sold, offered

for sale, or distributed into the state by the producer or producers in
the prior calendar year;

O
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prior calendar vyear;
the e f all i aterial the pro er or ucer
sold, offered for gale, or distributed for sale in the state through
internet trangactions; and
he following financial information:

(i) the total costs of implementing the program, as determined by _an
independent financial audit;

ii) a co of the independen udit; and

iid a detailed description of whether the program compensates muni-

cipalities, solid waste collection, sorting and processing facilities
and other approved entities for their recycling efforts and other

related services provided and any amount of reimbursement provided.
17. In accordance with the regulations adopted by the department, a

producer or producers shall annually report to the department informa-
L OI eSS d (2 Sl=pagei & AR e 3 I » e B

er's or producers' compliance with:

= = non-reusable 4 ¢ Bale
27-3313 of this title;

b the x refill irement ) i i 27-3313 of
this title;

h lin T - s S ial. . ..T iremen i

gection 27-3315 of this title;

{d) the toxic substances in packaging requirements of gection 27-3317
of thig title; and

the labeling regquirements of td 27-3325 of thi itle.

18. Each producer shall pay fees, associated with the cost of the
needs assessment required by section 27-3311 of this title.

19. Notwithstanding any provision of this title to the contrary, a
producer shall be exempt from the requirements and prohibitions of this
title:

million dollars in total gross revenue during the prior calendar vear;
or

in which the producer offered for

or  distributed for gale in the state during the prior calendar year
kagin erial T £ ontai b d, delivered X d

or distributed in or using less than one ton of packaging material in
total;: or

¢) if the producer is a municipality.

20 A producer claimiz n_exemption under thig ¢ ion shall p !
to the department sufficient information to demonstrate that the claim-
= HecLs e reg i SIner | , 1, [1GE ! 5 € i

thirty days of receiving a request from the department.
§ 27-3307. Collection and convenience.
A _producer or producers shall provide for widespread, convenient, and

equitable access to collection opportunities for the packaging materials
identified under the producer or producers' plan at no additional cost
to residents. Such opportunities shall be provided to all residents of
New York in a manner that is as convenient as the collection of munic-
ipal solid waste. A producer or producerg shall ensure services continue
for curbside recycling programs that a municipality serves as of the
effective date of this title, either directly or through a contract to
provide services, and that such services are continued through the
plan. A plan may not restrict a regident's ability to contract directly

“iw
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with third parties to obtain recycling collection services if residents
have the option to enter into such contracts as of the effective date of
this title, as long as the resident still voluntarily chooses to
contract di with th hi arty. A producer or a m
relz on a range of means to collect various categories of packaging _so
ng asg options for packaging material include curbside recxcllng
collgctlgn services provided by municipal programs, municipal contracte

programs, solid waste collection companies. or other approved entities
as identified by the department if:

l. The category of packaging materials is suitable for residential
curbgide recygling collection and can be effectively sorted by the
facilities receiving the curbside collected material.

2. The recycling facility providing processing and sorting service

agrees to include the category of packaging materials as an _accepted

material.

3., The packgg ng. m g;grlal is gn hgnﬂleg through a dgposx; an Q rgturn

5. (a) The producer or producers shall adopt a list of minimum types
of readily recyclable materials and products based on the department's
identifi ion of ilabl 1% ion an r i infrastr ur d
recycling ma__%t_ﬁ._o__packgg. ng.m materials. The 2 __producer or producers
the dgpartment, in rggpgnse tc cgllecglgn and processing improvements
and changes in recycling end markets. If there are multiple lists, the
department shall compile the lists and shall publish a compiled 1list
to _the public. Such Jlists may vary by geographic region depending on
regional markets and regional collection and processing infrastructure.

(b) All municipalities or private recycling service _providers shall
provide for the collection and recveling of all identified materials and
products contained on the list of minimum recyclables, based on

geographic rggigns. in order to be eligible for reimbursement; provided,

however, n E shall 1ize a municipali or riva I in

or geographlc reglon that are ngt 1nc1uded on the 11gt of minimum txpg

of recyclable packaging materials or products as long as it can be
demonstrated that such materials have a market asg determined by the

rtment i nsul i ith th T r r Rei rgemen
shall cover recycling of all packaging materials so long as the program
i mind le 13

§ 27-3309. Responsibilities of the department.
: o 3

producers to pay gf;er consulting with multiple stakeholders, including
municipalities., businesses, institutions, and other extended producer

responsibility programs. Program feeg shall be set at a rate that will
drive reductions in overall packaging. incentivize adoption of reusge

systems, increase post-consumer recycled material, and promote the use
of recyclabl ckaging.

2. The department shall revise recommended program fees every three
yvears, beginning three years after the first get of program fees is

established to reflect new data received about material use and manage-

ment, or whenever the targets set in sections 27-3313 and 27-3315 of

thig title are not met to drive compliance with such targets.

7%



O oo W

VOO OEUm BB e AR RRER AU WRWURWWWWRNRNNONRNDNNNIONRE R R BRPR R R
AU IPWNHOWOIOURWNHOURNOAIRARWUNRFRPEOLWINOUEWNEREOWVLO-OUEWNR O

A, 10185 il

3. The department shall annually c¢ompile a list of any producer
nongompliance., and the steps being taken to bring noncompliant producers
into compliance.

4. The department shall annually provide a description of the infrag-

tructure and education investments made by producers in prior calendar
ear nd an evaluation of how those investments were designed to

increase access to recyecling and refill or reuse gystems in the state,
5. The riment shall provi an annual aggessmen f he rouxr

made toward the achievement of any program goals, including but not

limited to the requirements under gections 27-3313 and 27-3315 of thisg
title.

The department shall provide an annual assessment of the payment
schedule adopted by producers pursuant to section 27-3311 of this title.
7. The department shall provide an annual agssessment of whether the

lan h een guccessful in increasing the amount of packaging material
that i1s readily yecyclable, increaging the transition from non-reusable
1 kagi nd incentivizing improvem desi
packaging material.
8 artment congider osal £ to

program or investments in  education and infrastructure designed to
reduce the amount.of packaging material used. increase access to regyecl-

ing.. . increase the reecycling of or recyclability of packaging material,

r I r otherwi inor rogr icien which
may inglude an analysis of best prachtices for municipal recyeling
programg and material recovery fagilities.

9. The department shall congider the regults of representative inbound
an utbound audi of recyclable material proces nd sold by materi-

als recycling facilities in the state and waste characterization of
municipal #so0lid waste.

10. The department ghall review the results of a producers! third-par-
ty financial audits.
§ . 27-3311. Funding mechanism.

1. Th rtment hal romul ulations ettin forth th
manner in which recommended producer program fees on packaging materials
shall be calculated. Payments shall be calculated baged omn:

a}) th ackagi material e; and
b the quantity of each packaging material type, by weight. that the
producer sells. offers for gale, or distributes in the state.

2. The list of packaging material typeg ghall include, at a minimum,
the following materialg:

(a) paper:

b r rg:

(c) corrugated cardboard;
neri r rd;

(e} wood;

(f} glass;

© {g)_polvethylene terephthalate (PET):

h) high densit olyethylene (HDPR) ;
i) expanded polystyvrene (EPS):

(i) polystyrene;

(k) bio-plagtics;

(1} generic plagtics:

(n) other plastics;

(c) steel or ferrous;

{p) aluminum;

95+
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inplate; and

T e Lo als.
3. {a) Program fees shall at a minimum include:
i cost rowvi curbside collection or r form of residentia

service that is, at minimum, as convenient as curbside collection or as
convenient as the previousg recycling collection plan in the particular
jurisdicktion or as convepient as the previous refuse collection plan in
the particular jurisdiction ghould recyvecling collection not be provided;
13 osts to process packagin aterials for acceptance b econda
material markety:
iii) whether the packaging materials would typicall b readilyv-re-

cyclable except that as a consequence of the product's design, the prod-
uct has the effect of disrupting recycling processes or the product
includes labels, inks, and adhesives containing heavy metals or other
toxic substances that would contaminate the recyeling procesg:

iv whether the ackagin material or product iz gpecificall
ign r refillabl 1 i r refill :

{v) the commodity value of a packaging material or product.

The charges ghall be adjusted. or the producers may be provided a
credit, based upon _the percentage of post-consumer recycled material
gontent and such percentage of post-consumer recyeled content shall be
verified by an independent third party approved to perform verification

rvi r h h x he mindim r ire-
ments in the packaging material., ag long as the recycled content does

L3 h i for f re r in

(b) Fees shall be higher for packaging material that is not readily-
recyclable,

c) The fees for each type of packaging material shall be eco-modulat-
ed and structured to  promote the environmental beneficial packaging
design ipn agcordance with the following:

Feesg Type of kagin

Feeg are increaged Packaging is not readily-recyclable

Feeg are lowered Packaging is readily-recyclable
Packing ig compogtable
Packing incorporates post-congumer
recyeled material
No fee Reugable or refillable packaging contained
within reuse/refill tem
-331 - c ing r ien i

1. A producer shall reduce the total amount by unit. on average and in

he acgrecat of non-reusable packaging.a
with the following schedule:
a) by ten r two years after the im entation of the roduger

plan pursuant to section 27-3305 of this title;

(b) by at least twenty percent four vears after plan implementation;

{c) by at leagt thirty percent six vears after plan implementation;

d b at leagt fort ercent eight arg after plan implementation:
and
e) by at leagt £ift ercent ten vears after plan implementation.

2. The reductions required by subdivigion one of this section shall be
measured againsgt the total amount of packaging the producer gold,
offered for esale, or digtributed for sale in the state during the
respective calendar year. For produgers who did not sell, offer for

9lox
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gsale, or distri ute for sal ackagin: i the calendar vear the
againgt flrgt calendar yvear for which there is data regardlng the
amoun acka in h roducer 1 ered for sal ribut

for sale in the gtate.
3. Thege reductions may be achieved by sliminating non-reusable pack-

agin ingludin econdar ackagin or by trangitioning away from
non-reusable packaging to a reusgse and refill system,

4. The department shall promulgate regulations that address the manner

in which each producer will report its compliance with the reguirements
cof thig gection.

§ 27-3315. Recycling or post-consumer recycled material reguirements.

1. Bach producer shall ensure that all non-reusable packaging in the
aggregate, acrogs its entire brand, either:

(a} is recycled at a rate consistent with the following schedule:

£ifr ercent five yvears after implementation of the producer plan

r i -3 of i itl
eight ercent eight years after plan implementation:
idid i reen lv r r plan impl ation; or
b) incorporates, on average and in the aggreqat the followin
amount by weight of post-consumer recycled material:
: i) f£ift ercent five vears after plan implementation:
id ight nt_ fiv fter plan implementation;
iii) ninet rcent twelve arg after plan implementation.
2 An r h nter fter th iw

this title shall meet the recycling reguirements reguired by subdivigion
gne of this section as meagured against the first calendar vear for
which there ig data regarding the amount of packaging the producer sold,
offered for gale, or distributed for sale in the state.

3..{a) For the purpose of determining a producer's compliance with the
post-consumer recycled material requirements of this section, a producer
ghall rely on New York data regarding packaging gales and material uge,
if available, or may alternatively rely on the same type of data appli-
cable to a region or territory of the United States that includes the

state of New York.
a pr elec 1 T ardin ackagi 8 an

materials derived from data applicable to a region or territory of the
Unit Les th includes th te of New the producer ghall:

i ro-rate the regional or territorial data to determine New York
cific f£i e rk har r population i manner h,
engures that the gercenggge of post consumer recycled material calcu-

calculated for thgg larger reglgn or terrltgrxt and
ii ent the odol to determin New York ifi
figures calculated under subparagraph {i) of this paragraph.
4. If a producer elects to comply with the provisions of this section

by .meeting the post-consumer recycled material reguirements, the depart-
ment may agsess against a producer that fails to comply with thoge

regquirements an administrative penalty galculated as follows:

The department ghall add the total amount by weidght in unds
post-consumer recycled material and the total smount by weight in pounds
of material that is not post-congumer recycled material used by the

roducer in all the packaging it sold, offered for sale, or distributed

for sale in the state during the prior calendar year. TUnless otherwise
determined by the department, the figure calculated under this paragraph
ghall be calculated using the information reported by the manufacturer,

O+
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{b) The de p rtment shall multiply the flaurg galculated under para-

materlal percentage regu;red under paragragh (b) of subd1v151on one of
this section during the prior calendar vear.

The department shall subtract from that figure calculated under
ra raph (b) of this subdivigion the total amount by weight in ounds

post-consumer recycled material used bz the producer in all products
1t gold., offered for sale, or distributed for sale in packaging in the

state during the prior calendar years.
d The rtment shall multiply th figure lculated under -

raph (c) of thig subdivision twenty cents. If the figure c¢calculated
under this paragraph is less than or equal to zero, the department may
not assess an adminigtrative penalty.

§ 27-3317. Toxic substances in packaging.

1. Beginning December thirty-first. two thousand twenty-four, in addi-
tion to the requirements of title two of article thirty-geven of this
chapter, no pergon may gell. offer for sale, digtribute for sale, or
g g;rlpg;g for use in this state, anx pgckgglng materlal cgntalnlng the

such term 1grdef1ned.1n.se§t1gn 37- 0901 of thlS chaptar-
a) ortho-ph teg:

(b) bisphenols;
r-_an roalkyl PFA
{d) lead and lead compounds;
{e) hexavalent chromium and compounds:
(£f) cadmium and cadmium compounds;
mercur nd mercur mpounds ;

(h) benzophenone and its derivatives:

(i) halogenated flame retardants;

{3j) perchlorate;

(k) formaldehvde: and

1 luen

2. Beginning one vear after the effective date of this title, no
pergon may sell, offer for sale, distribute for sale, or distribute for

ugse in this state, g ny packaging groducts contalnlng the following toxic
bs eg above practical guantification limit, as such Srm =
deflned in section 37 0801 of this chapter:
a olyvinyl oride;
(b) polystyrene; or
§g! polycarbonate,

gglnnlng three xg@ g after the effective date of th1§ gztle, and

ten itional tox1 ances nl 1t determlnes ;hgrg are not te
QhQmiQﬁlﬁ_hhﬁﬁ_mﬁﬂi_ihgmﬁﬁﬁ;nLLuHLjﬁLiQxLQ_ﬁmhﬁ&iﬂgﬁﬁL_LﬁmJﬁmhmgﬁpﬂﬁi:
ment determines there are not ten toxic substances that meet such defi-
nition, it shall publish a detailed statement of findings and conclu-
sions supporting such determination.

4. Within one hundred eighty days of designating a toxic substance,
the department shall adopt regulations to prohibit the newly. designated
toxic substance in packaging. with an effective date no later than two
yvears after such reqgulations are finalized.

6. Any producer that violates this section shall be subiject to a fine

for each wviolation not to exceed twenty-five thousand dollars for each
violation.
§ 27-3319. Biennial producer responsibility program report.

ARy
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1. Beginning one year after the implementation of the producer plan

pursuant to gection 27-3305 of this title, and every two yvearg thereaft-
er, the department shall generate a producer responsibility program
report.,

2. The report shall include, at a minimum, the following information:
a a ist of all participatin roducers and the bran of products

associated with those producers;

bh) a bageline report of the number of uni f packaaing and t of
packaging producta, both non-reusable and reusable, that were sold,
offer E; sale, or distri ed into the state:;

¢) a li of all material hat are readily-recyclable in the state;

d) results of an audit of imbound and outbound recyclable material
proceseed and sold within the state:

e) a waste characterization study that specifies the antity in ton
of packaging material in the waste stream according to types of usgesg:

£ a statewide litter survey that identifieg the quantity of packag-

ing material in lithter according to types of packaaing material and the
brands which produce the material;
list of th ount of packagin rial and ckaging m rial
type scld or offered for sale within the state that year:
description of 1 funding issue rsuant to the plan; an

i) the compliance of producers with the toxic substances rohibition
provided in secbion 27-3317 of thig title.
§ 27-3321. Producer compliance information.

r hall mak i 1 n i i ibl

webgite a regularly updated list of UPCz.  of products for which the
department has determined.the producer has complied with all applicable
requirements of this title and a list of producers and, where applica-
ble, specific products and the UPCs of those products., for which the
department has determined the producer has not complied with all  appli-
cable requirements of this title.

2. Each producer shall annually provide to the department a certif-
icate of compliance signed by an authorized official stating that all
packaging materials meet the requirements of this title provided howev-
er, where compliance ig achieved under an exemption provided in gection

27-330 £ i titl h ificate gshall ific basgi
upon which the exemption ig c¢laimed,
~3323. Enfor nt.
1. The department may bring an administrative enforcement action
in T roducer or her enti £ join iwvi in violati of

any provigien of thig title, and to assess and  recover penalties as

Il L] .

rovi hi itl

2. The office of the attorney general may bring an action in any court
of competent jurisdiction to enjoin_any violation of the requirements of
this title, and to recover penalties asg provided in this title,

enaltieg r red pursuant is section shall be ite
in the packaging responsgibility fund.
§ 27-3325. Labeling,
1. Producerg shall indicate on_all packaging material sold, cffered

for sale, or distributed for sale in or into the gtate either:
a) th rcentage of t-congsumer recycled material;

b) whether the packaging material is readily-recyclable and how to
recycle such unit; or

{¢) whether the unit is compostable.

2. Such labels shall be in a form deemed appropriate by the department
pursuant to regulations.

qay
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3. All packaging material s0ld in the state shall conform with the
abeli r i ts in thi tion within tw of the ffegtiv
date of thisg title. Packaging that does not meet the requirements of
this section may not be sold, cffered for sale, or distributed for sale

into the state.
§ 27-3327. Regulations.

1. The department shall promulgate requlations ag necesgary to imple-
ment and adminigter thig title.

2. The department shall solicit input from interested partieg in the

velopment of n’ draft regulations to implement this title olicit
public comment on such draft regulations for a period of at least sixty
daysa, and hold at leaghk one public hearing on such draft regulations.

3. The regulations _adopted by the department pursuant to this title

ghall include, at a2 minimum:

a a rocesg for annuall terminin a sachednle of roducer
payments., which shall include, but not be limited to, provisiong regard-

i The payment hedule adopted under this ragraph shall delineate
criteria to be used to adjust producer payments din a manner that
complies with section 27-3311 of this title; and

13 Shall include iption of ethods ¢ d to de -

mine the amount reported for each tyvpe of packaging material associated
with its products,
a o g for roducer or producers that ar nable to full
atigf I g requirement.s fai tain sufficien
nformation regarding the characterigtics of the packaging of the
producer's preducts that are gold, offered for sale., or distributed for
sale in or into the gtate to, alternatively, report to the department an
estimate of the total amount of guch packaging based on unit gquantities,
ag.long _as such alternative reporting includes a description of methods
used by the producer to calculate the estimate;

men due 0

[o] a _proce for determinin n_an annual bagig those types of pack-
aging materials that are readily-recyclable which ghall at a minimum

involve congultation with the municipalities and recyeling establisgh-
mentg and shall include a trangitional period between the time that the
type of packaging material is determined to be recveclable or to not be
recyclable and the time that such determination shall be in effect for
the purposes of caleulating producer payments:
d) requirements for the assessment of program performance, includine:
i h non-r ckagin r tion r mnen forth in

{44 e r 1ji r - umer r material wirem
get forth in section 27-3315 of thig title;
iv th toxic sy ces in agin requi ts set forth in

section 27-3317 of this title:
v he labeling requirements get forth in section 27-3325 of this

title; and
vi material-specific recyelin rates for ach type of packaain
material for which a fee has been gset pursuant to _section 27-3311 of

thig title. The material gpecific recye¢ling rate goals shall reflect the
following recycling standards:
P\ gorted lass shall be gongidered regyvcaled if it does not require

further processing before entering a glass furnace or before use in the

/00y
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production of filtration media, abragive materials, glass fiber ingu-

at or ion:
B sorte metal shall be gonsidered recycled if it does not reguire

further processing before entering a gmelter or furnace:

C) sported paper shall be consgidered recvcled if it not require

further processing bhefore entering a pulping operation: and

(D} plasgtic separated by polymer ghall be considered recycled if it
doeg not reguire further processing hefore entering a_ pelletization,
extrusion or molding operation, or in the case of plasgstic flakes, does
not require further processing hefore use in a final product:

e) reguiremen for the producer to con repregsentative audits of
recyclable material rocessed nd gold b facilities tha rocess
recyclable material nerated in th tate of munigipal solid waste
disposed of in the state, and waste littered in the gtate, which shall
include, at minimum:

i rovisions regarding the gampling techniques to be used in_ tho

i ich mu ran ling; an

for audits of recyclable m rials rovi 1ons re ardln

the extent to which reczcled materlal progessed and solg bg those fac11—
ities..reflects the tons of each type of packaging material collected in
the state for recycling and the amount of each tvpe of packaging materi -
1 r in h 1+4 i i £
intended uge for guch recvcled m rial;
B h i 11 ian | rmation
through the audit of ope facility shall not be used to infer information
about a different facility that uses different procegsing equipment,
different sorting processes, or different staffing levels to conduct
rocessing;
for audits of municipal solid waste rovigions regarding how such
audits will be designed to collect information regarding the types and
amount, by weight, of packaging in the waste stream and the percentage
by weight of the waste stream that is composed of packaging: and
for audits of waste littered in the tate rovigsion regardin
how guch audits will be designed to collect information regarding the
packaging material type by amount, weight, in sampiled litter, identifi-
cation of the producer or producers of the packaging in sampled litter,

if 4 ifiablie an evaluation based on e audits = i th

areas of the state in which litter agocumulation is greatesgt:
ro which th r r roducer hall devel

submit for department review and a process by which the department shall

revi rov d : r in men i 1i

infrastructure and education and (ii) a proposed investment in reusable
or refill infr re an tion. Th halil orth
the manpner . in which the producer or producers are required to solicit
and incorporate input in the development of proposed investments from

roducers, recycling establishments, and municipalitie
a_process for geoliciting information necessary for, and a proces

for rendering a determination regarding:

i) a produger's compliance with the non-reusable packagin reduction
requirements of gection 27-3313 of this title;

ii) a producer's compliance with the r e and refill gtem require-
ments of section 27-3313 of this title;
idd a roducer's compliance with the recyeling or post-congumer

recycled material reguirements of section 27-3315 of this title:

/O]y
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i ) pro@ucer'g cgmpllance with the toxmc substances packaging

v a roducer 8 com 11anc w1t the abelln regquirements of section
27-332 t itle:;

h) a process for determinin how the roducer or roducers will
distribute funds to municipalities; and
1 a roces for determining the minimum number of reuse or refill

cycleg reguired for each type of packaging material to be consgidered
reusable or refillable, pursuant to gection 27-3313 of this title.

§ 2. The state finance law is amended by adding a new section 92-kk to
read as follows:

§ 92-kk. Packaging responsibility fund. 1. There is hereby established
in _the Jjoint custody of the comptreller and the commissioner of the
department of taxation and finance a special fund to be known _as the
packaging responsibility fund.

2. Such fund shall congist of all penalties collected pursuant to

i i ~thr i w -gev vir n -
vation law, and any other monieg deposited into the fund pursuant to
;ng,

3. Moneys of the fund shall be made available to fund third-party,

independent udi h inbound n utbound recyclable m rial
generated in_ the sta;e, dispogal of both inbound and outbound materials,

L 4 hall n 1 ver W
years Q shall be Q sted on the department of environmental conserva-
mm_m

§ 3. The department of health shall, within one year of the effective
date of this act, examine its rules and regulations to identify any
barriers to the implementation of refill systems, including in food
production and wineries.

§ 4. This act shall take effect immediately.

/63y



mi american cleaning institute®

June 13, 2022

Senator Smith Senator Linda R. Greenstein
Chair, Environment and Energy Committee Vice Chair, Environment and Energy Committee
New Jersey State Senate New Jersey State Senate

RE: Comments for Discussion on S.426

Thank you for the opportunity to share our perspective on Senate Bill 426 which is being heard
before your committee. The American Cleaning Institute® (ACI) is the trade association representing the
$60 billion U.S. cleaning products market. ACI members include the formulators of soaps, detergents and
general cleaning products used in household, commercial, industrial and institutional settings; companies
that supply ingredients and finished packaging for these products; and oleochemical producers. ACI and
its members are dedicated to improving the health and quality of life through sustainable cleaning
products and practices. ACI’s mission is to support the sustainability of the cleaning products industry
through research, education, outreach and science-based advocacy. |

We have been actively engaged in packaging policy discussions around the country, contributing
good-faith proposals for effective extended producer responsibility (EPR) program design. We look
forward to discussing S.426 with New Jersey legislators in more detail. Our industry is dedicating
meaningful resources to ensuring our member companies and consumers are practicing sustainable
behaviors like designing recyclable packaging, incorporating recycled content, participating in reuse
systems, and recycling properly. We are making these investments while continuing to ensure packaging
maintains its essential functions like protecting the product and communicating vital safety information.

Senate Bill 426 has some of the common components of a packaging EPR program that we’ve
seen introduced and passed in other states. From our experience we know that it’s important to tailor these
components to the specifics of the state and markets that are impacted. Responsibility should be equally
shared and allow opportunity for all stakeholders to be involved. Recycling targets and recycled content
goals should drive innovation while remaining achievable.

We hope the Legislature will take more time to contemplate ACI input on this policy. ACI looks
forward to being a priority stakeholder to the development of this legislation, or providing necessary input
regarding the performance of our products and packaging to achieve desired policy goals.

Sincerely,

fr o

Brennan Georgianni
Director, State Government Affairs

i 03)4
1401 H Street NW, Suite 700 © Washington, D.C. 20005 © 202.347.2900
www.cleaninginstitute.org



Testimony of Bree Dietly on EPR Best Practices
And New Jersey S.426

Good afternoon, Chair Smith and members of the Committee. My name is Bree Dietly and I am
the Principal of Breezeway Consulting in Somerville, Massachusetts. Iam here today to discuss
extended producer responsibility or EPR programs for packaging and printed paper and am
representing my clients at the American Beverage Association.

The beverage industry supports well-designed EPR programs for packaging and printed paper
and is actively engaged in several states to establish and implement them. We want to support a
similar effort in New Jersey, building on our work with Chair Smith, his staff, and DEP on
minimum recycled content legislation. We are confident that we can replicate that constructive
engagement on EPR as well.

EPR legislation is complex, many stakeholders are involved, and many legislative approaches
are circulating around the country including some that are poorly designed. Fortunately, we have
a strong model in Colorado’s HB 22-1355, recently signed into law. In this legislative session,
we also supported the Senate version of EPR in New York (S.1185C, Kaminsky) and S.5697
Sub. (Das) in Washington State. We have provided brief summaries of these bills at the end of
the memo, provided links to the bill language, and summarized provisions of these approaches.

Our support for these bills and our assessment of S.426 and other legislation is informed by our
companies’ experience with EPR for packaging and printed paper programs around the world
and a consensus among many experts and other brands on the principles underlying an effectlve
EPR program. These principles call for program design that will:

¢ Generate strong environmental outcomes in an efficient, transparent, and accountable
manner

¢ Provide convenient service to consumers

¢ Create a financially sustainable model that producers fully fund and manage

e Offer producers access to recovered material for closed loop recycling

A well-designed EPR system for packaging in New Jersey would leverage existing recovery
infrastructure, make new investments, and restructure programs to achieve improved recycling
performance for the affected materials. If the right protocols are in place, the EPR program can

- do more than just fund the current system — it can enhance that system to achieve environmental
goals and improve system efficiency at the same time — something that is difficult to do when
individual communities make autonomous decisions about how to recycle. Experience shows,
however, that without the right guardrails, producer fees support inefficiency, redundant systems,
and costs unrelated to the recovery programs.

If producers are-no more than the ATM from which towns and counties withdraw money to fund
the status quo, the advantages of EPR are being squandered. This view explains our critical
assessment of and opposition to the Maine packaging law because it is not EPR —itis a
packaging tax, yet to be established through rulemaking, to fund an indeterminate scope of

Bree Dietly testimony on 8.426 and EPR for packaging and printed paper — June 13, 2022 Page |
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activity, also to be determined through rulemaking. Producers have no responsibility other than
to pay the bill when the state agency decides how much to charge.

We oppose the Assembly EPR bill in NY, A.10185, because the governance structure is
inadequate to support real reform in New York; instead, responsibility lies with the state agency,
while producers write the checks and are held accountable for system performance over which
they have little control. It is not enough to pass the checkbook to producers and call it EPR —
producers need to be given the tools and be held accountable for improved recycling
performance.

Our goal in New Jersey is to work with the Committee to bring forward EPR legislation for
packaging and printed paper that is consistent with best practices and to design a program that
will be efficient and effective at achieving much needed improvements in recycling, circularity,
and reduced environmental impacts.

Our Employees and Our Commitments

American Beverage Association members produce and distribute a wide array of refreshment
beverages through a network of local bottlers who live and work in the State. Our industry
provides jobs to over 6,800 New Jersey residents; these jobs are some of the best paid, highest
benefit jobs available in communities to employees with and without college degrees, and many
of them are union jobs. We are proud of our employees and how they and the companies they
work for are involved in and give back to our communities.

We are long-time advocates for and defenders of the Clean Communities program and we
worked with our customers and others to reinstate the disposal surcharge to fund recycling grants
to communities. We believe strongly in sustained and reliable funding for recycling, and EPR is
the natural next step in our advocacy for those kinds of policies.

The beverage industry plays an important role in advancing the circular economy. Our
packaging is specifically designed and optimized for recycling. In particular, our PET bottles
and aluminum cans are 100% recyclable, have a high commodity value and, when collected and
recycled, can become new bottles and cans. The industry also has invested in local and regional
recycling infrastructure for more than 40 years,

The companies have also made commitments to collect and recycle packaging waste, to
incorporate more recycled content into our PET bottles and to reduce the amount of new plastic
in our bottles. We are working to get every bottle back to meet these ambitious goals and
support a circular economy for our beverage containers.

The industry’s Every Bottle Back program announced in late 2019 asserted ABA’s commitment
to reduce new plastic use and increase collection of their valuable bottles. The program,
launched by The Coca-Cola Company, Keurig Dr Pepper, and PepsiCo, represents collaboration
among competitors to support the circular plastics economy by reinforcing to consumers the
value of their 100 percent recyclable plastic bottles and caps and ensuring they don’t end up as
waste in oceans, rivers, or landfills. We are executing this program in conjunction with two of
the country’s most prominent environmental nonprofits and the leading investment firm focused
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on the development of the circular economy. More information can be found at
https://www.innovationnaturallv.org/plastic/ .

Components of Effective Legislation

In order to establish a level playing field among producers and to develop a comprehensive and
coherent approach for recycling, legislation is necessary to set program parameters, assign roles
and responsibilities, and lay out a timetable for implementation. Below, we have outlined key
elements and principles of that legislation that we believe should be added, clarified, or removed
from S.426 in order to align it with global best practices.

Program Scope

Scope is concerned with defining the products subject to the program as well as the services that
are the responsibility of the producer responsibility organization (PRO).

» Covered products should include packaging and printed paper. Packaging alone
ignores the significant waste stream contribution of junk mail, catalogues, directories,
magazines, brochures, booklets, newspapers, and similar printed or printing papers.

e Packaging product definition should capture only packaging received by the final
consumer. Packaging used to ship goods between businesses or for transport does not
typically enter the municipal waste stream. Materials in the industrial, commercial, and
institutional sector (ICT) are managed through commercial recycling contracts, paid for
by producers and shippers.

¢ The scope of covered services funded by producers should only include collection,
transportation, processing, and marketing of materials collected for recycling along
with the associated promotion and education.

o This scope includes disposal costs only for residuals captured between collection
and sale to end markets. This is fundamentally different from EPR programs for
hard-to-manage or household hazardous wastes like mattresses, paint, or
electronics, where all management costs fall under the producers’ responsibility.

o For packaging and printed paper, a shared responsibility mode! remains in place
where taxpayers and rate payers continue to fund the collection and disposal of
materials that are not recyclable or not recycled, as producers fund recycling so it
can be offered at no cost to taxpayers and rate payers.

* Service standards/convenience standard. The program must make recycling as
convenient as disposal.

o Recycling should be provided in a manner and location parallel to how trash is
managed (e.g., at the curb in a residential neighborhood, at a transfer or disposal
site for dropoff, or in a trash room or parking lot of a multi-family complex).

o Recycling must be provided free to all residential customers.

o Additional recycling access may be provided away from home as determined by
the PRO.

Bree Dietly testimony on 8.426 and EPR for packaging and printed paper — June 13, 2022 Page 3

/Oéy



Program Governance and Startup

A single, nonprofit PRO manages the launch of the program and implements key
program elements. Establishing a strong PRO at the outset provides for efficient
conduct of the critical early steps in program development and implementation.

o The PRO acts as an agent on behalf of obligated producers, manages participation
in the organization including fee collection, fund disbursements, and program
development.

o Individual producers may develop their own plans to meet performance targets
consistent with those of the PRO.

Producers prepare a Needs Assessment to inform the development of the plan. A
common component of EPR legislation for packaging and printed paper is a needs
assessment, funded and managed by producers, but whose scope and results are subject to
review and input from an independent advisory board and the regulatory agency.

c The needs assessment establishes a baseline of current recycling access and
services, assesses the gaps in collection access and convenience, determines what
processing capabilities exist and how they could be improved, assesses the
feasibility of closing those gaps and the potential costs and barriers to do so,
evaluates outreach and education programs, and assesses end markets. The needs
assessment also compiles baseline cost data to serve as a starting point for
developing reasonable reimbursement rates for service providers.

o The scope of the needs assessment would be developed by the PRO, reviewed by
the advisory committee and Department, and the results made public.

o The PRO then uses the needs assessment to set informed and achievable goals,
determine a minimum recyclables list (see below), prioritize its investments
across collection, processing, and markets, and set reimbursement rates.

Plan Development/Plan Elements

Based on the needs assessment and the legislation, the PRO develops a proposed plan for
implementation. The plan is informed by consultation with stakeholders, including the advisory
board, and the regulatory agency has ultimate approval authority for the plan and can request
amendments to it. Key elements of the plan follow: '

Set aggressive, but realistic goals. The needs assessment will establish baseline levels
of recycling and scenarios for increasing the rates. Basing goals on actual data is far
preferable to arbitrary figures chosen for political purposes.

o We recommend establishing goals for collection rates (as picked up from
households), recovery rates (as material leaves the MRF or other processing
facility) and for post-consumer recycled content.

o Controlling recycling rates (material used in new products) falls outside the scope
of the system over which the PRO has jurisdiction and should not be included.

o Recycled content goals should be consistent with existing law and incorporate
best practices regarding averaging, reporting, waivers, and variances.
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» Develop a minimum recyclables list. The broad scope of covered matetials (printed
paper and packaging) helps define the producers obligated to fund the program and the
scope of materials subject to fees to provide the funding. Not all covered materials can
be recycled, however.

o This list, developed based on the needs assessment, defines the baseline materials
collected by recycling programs across the state. This simplifies program
management and, allows for consistent communication and promotion efforts
statewide.

o The list is also critical to setting performance standards for service providers
because not only must they provide convenient access as defined in the plan, but
they must provide collection and processing for all listed materials.

o Materials not on the list will pay additional fees because they are not, initially at
least, recyclable through the program. This helps create an incentive to use
recyclable materials and to invest in infrastructure to allow new materials to be
added to the list.

o Individual communities can collect and be reimbursed for additional materials if
they demonstrate the viability of markets for the material and, similarly,
communities can receive waivers if collection is not practical in a community.

¢ Establish funding/reimbursement system for recycling service providers.

o Funding is tied to service providers’ compliance with standards for service,
convenience, minimum recyclables, and other conditions. The goal is not simply
to reimburse providers for doing what they do today; it is to improve the system
and pay reasonable costs to the providers that support that system.

o The needs assessment helps to determine reasonable rates or ranges of rates for
service in different types of communities/settings; municipalities share data with
the needs assessment consultant and PRO. The PRO can also put service out to
bid where no provider exists, or none can meet the service standards.

» Establish material-specific fees for producers. Fees must cover reasonable costs of
recycling service (net of commaodity value), the needs assessment, administration of the
PRO, state administrative and enforcement costs, and the cost of the promotion and
education program plus a reasonable program reserve.

o Material-specific fees based on net costs to recycle will avoid cross-subsidization
of other materials.

o Adjustments to those fees to reflect environmental attributes {(eco-modulation):
lower fees incentivize recyclability, high recovery, reuse, and recycled content
rates; higher fees penalize non-recyclable materials and materials with disruptive
components that complicate sorting or reclamation '

» Develop a coordinated, consolidated promotion and education program. Promoting
the program in a consistent, professional, and sustained manner is at least as important as
developing needed infrastructure and access, especially in a state like New Jersey where
significant infrastructure already exists. A coordinated outreach program builds off a
consistent statewide list of recyclables, the gaps in education identified in the needs
assessment, and the importance of promoting participation and how-to-recycle messaging
to reduce contamination.
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e Incorporate plan language to promote circularity

o Increasing the use of recycled content in packaging and paper products is a key
objective of the legislation, so the plan should include language to encourage
closing the loop with recovered material, especially for products where
downcycling is common and often more economically attractive to markets.

o The plan should describe how producers or the PRO would have priority in
purchasing recovered material from processors at market prices. This protects
against material being sold into lower value markets, especially where the
producers who paid for its recovery are legally bound to incorporate the recovered
material into their new products and packaging.

Out of Scope Provisions

Various advocates are using EPR legislation to regulate packaging, which we do not believe is
appropriate. Packaging regulation needs to consider overlapping federal standards, interstate
commerce, and existing state laws and is a complex subject on its own. These issues are better
addressed in standalone legislation. It is noteworthy that in negotiations among stakeholders in
Washington State, these extra-topical provisions were ultimately excluded from the bill
language. The topics we have identified as beyond the proper scope of EPR bills include:

» Litter control. While minimizing litter during the collection and transportation of
recyclables is in scope for EPR, we object to PROs being assigned broader litter control
responsibility and labeling mandates related to litter. Many others contribute to the litter
problem, and it is better addressed through comprehensive programs such as the Clean
Communities program in New Jersey.

» Labeling mandates. Some proposed legislation mandates state-specific labeling, such as
state-specific recycling or recycled content information. Because of interstate commerce
concerns, this should not be part of an EPR law.

* Source reduction and reuse targets. We do not support source reduction goals which are
difficult to define, have uncertain baselines, and disadvantage producers that have already
source-reduced products and packaging. The fee system implemented by producers is a
better mechanism for incentivizing lighter, more recyclable materials. Bills such as the
NY Assembly bill mandate dramatic reductions in packaging. EPR should focus on
systems to collect and recycle material and to incentivize more recyclable and
environmentally friendly packaging, not on re-engineering how consumer goods are
delivered in a state.

» Toxic chemical prohibition. Again, the NY Assembly bill provides an example of
regulating packaging through EPR, with a list of 15 substances banned from packaging
and a mandate for the state agency to identify at least 10 addition substances to be banned
every three years. :

Bree Dietly testimony on S.426 and EPR for packaging and printed paper — June 13, 2022 Page 6

/09y



Summary of Strong EPR Models’

Colorado HB 22-1355 (Rep. Cutter, Sens. Priola and Gonzales)

The bill was signed into law by Governor Polis on June 3, 2022. It was developed by a coalition
including Recycle Colorado, Eco-Cycle, and a broad range of stakeholders from municipalities
to producers large and small. Recycle Colorado held over 70 listening sessions with
stakeholders over the last six months, which led to broad-based support for the bill, amendments
and revisions, and some strong quarters of resistance as well.

This legislation is the first comprehensive EPR bill for packaging and printed paper in the US to
have moved this far towards enactment. It draws heavily on the experience of programs in
Canada and the EU and establishes a strong This extended producer responsibility (EPR) model
will:

» Provide recycling program funding, standards, and promotion for millions of Coloradans
who do not currently have recycling available at their homes or away from home

» Standardize and enhance recycling systems in those communities that do offer recycling
Operate under a producer-run nonprofit, supported by an advisory board and overseen by
a state agency

e Collect and manage producer funds, with all revenue dedicated to the operation and
oversight of the program '

» Significantly increase the collection and sale of recyclables, providing producers first
access to purchase recycled materials

For a state with a strong environmental ethic, Colorado has lagged badly in providing recycling
services to residents, with a statewide recycling rate of 15 percent, less than half the national
average, and nearly six million tons of recyclable material landfilled every year. Those
landfilled commodities have a market value of about $100 million. Colorado has significant
potential for environmental, economic, and social benefits from increased recycling owing to job
growth and economic development from collecting, processing, and utilizing recycled materials
in new products; savings for local governments and taxpayers/ratepayers; and reduced
greenhouse gas emissions, landfilling, and dependence on fossil fuels.

NY S.1185C (Kaminsky)

This bill died in the Senate Finance Committee, but was critical in the contentious debate around
EPR legislation for packaging and printed paper in New York this session. Earlier this year,
Governor Kathy Hochul elevated the priority of EPR by including a version of this Senate bill in
her Executive Budget. While the section was not taken up by the Legislature as part of the
budget, it raised the profile of the issue. Subsequently, an Assembly Bill (A.10185, Englebright)
was introduced, but similarly died in Committee. Though there were negotiations to arrive at
compromise language, the principles underlying the Senate and Assembly versions were too far
apart to bridge.

t A table summarizing and comparing key provisions of these bills is attached.
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Like the Colorado law, $.1185C reflects principles common in well-designed packaging and
printed paper EPR programs elsewhere in the world:

» Through a needs assessment, the PRO identifies gaps in access as well as investment and
infrastructure needs

¢ Asingle PRO develops a plan consistent with convenience standards for recycling
services to provide parallel access to recycling, free of charge, to all households including
multi-family households and those institutional locations served through municipal
contracts (e.g., NY City Public Schools)

¢ The PRO proposes reasonable compensation rates for service providers depending on the
nature of service provided and the communities served and proposes fees on producers to
cover the net costs of these services as well as administrative costs for the state and PRO
and the promotion and education program.

* Anadvisory board of stakeholders, appointed by the Department of Environmental
Conservation, reviews the needs assessment, is consulted on plan development, and
delivers recommendations to the Department regarding plan approval or modifications.

Recycling access is widespread in New York, but many communities have not been able to keep
up with modernizing equipment or improving service as costs increase. Further, there are
significant gaps, as there are in most communities, extending recycling service to multi-family
households. The advantages of the Senate bill, from our perspective, are the stronger governance
structure, limited extra-topical provisions tacked onto the bill, and commitment to a true EPR
model where producers not only fund the program but are accountable and responsible for its
performance. The Assembly bill places far too much authority with the state agency.

WA 8.5697 Sub. (Das)

The substitute Senate bill passed out of its initial committee, but saw no further action in the
abbreviated legislative session in 2022. The bill was being amended further at the time it was
withdrawn as a group of stakeholders was meeting to arrive at compromise language on a
number of key provisions.

While this bill meets many of the principles we have identified for a well-designed program, it is
somewhat more bureaucratic and cumbersome than the Colorado or New York Senate bills we
favor. More responsibility is shifted to state agencies, such as the conduct of the needs
assessment, but the amendments were moving in the direction of providing more input and
review in the hands of the PRO. The beverage industry was supportive of this negotiated
compromise, but the bill was never finalized or acted upon in 2022.
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'=§"==ctir=0nv In Favor of S426 to the Senate Environment Committee
roug O'Malley, Director

roament New Jersey

13,2022

It is no secret that we have a waste problem in New J@rsey and the country - in fact, the U.S. throws out
ciilugh piastic approximately every 11 hours to fill MetLife Stadium, and that amount is increasing.

s wociety continually produces goods designed to be used once or temporarily and then threwn awa. .
\wat gisearded materials are then landfilled or incinerated, creating pollution and requiring producers o
@Al more natural resources to make new materials.

Man },almes across New Jersey and country are struggling to support recycling programs while fac:s

an ever-increasing stream of hard to recycle waste from the products we buy. Our recycling rates are luw,
: iz have lost faith in the recycling system, and recycling markets for our plastic waste are less and .ess
ie, all because producers continue to make wasteful, often non-recyclable products with no
responsibility for management. S426 can help address these problems by requiring that producers supi-ort
infrastructure to manage packaging waste, while incentivizing them to make more recyclable products.
Uier veport Breoking the Waste Cvele details how producer responsibility has proven to be an effective

s sproach to reducing waste and improving recycling. Such laws already exist in jurisdictions around e
and they are working well to manage packaging and provide safe disposal for polluting and
zardous items.

consumers are frustrated by the lack of sustainable options on the shelf, and the ease in which they
=il be able to recycle. At the same time, companies that produce wasteful single-use plastic producs.
ze containers, and other waste that litters our communities, fills our landfills, and is burned in ¢ur
invmerators have avoided paying up for decades. A big reason why packaging pollution is on the rise 3
‘“ecaus; producers are absolved of all responsibility for where their products end up, and whether the;

oducts are tabeled correctly. That leaves you and me with confusion and limited choices, meanwhile
m“‘mg the bill for managing the waste. This law begins to change that by requiring producers to bear
some of the costs of our recycling system.

7o be ¢lear: recycling can’t solve our waste problem by itself. That's why we support a strong praduc ¢
rzsponsibility law that encourages not only more recyclable packaging, but less packaging, period. Wi.h
it said, we must also aggressively enact measures to reduce waste and move away from packaging trat
vauses harm to the planet and public health in its production and disposal. New Jersey has already beei a
icader on that front by passing our state-wide ban on foam food packaging and single-use plastic bags: but
ihwere i5 certainly more we can do.
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Background on Extended Producer Responsibility Programs:

Pro lucer responsibility programs around the world have existed for decades and have successfuily
me-zased collection and recycling rates for the products they cover. With the growing urgency of the
clirtate crisis, the rising impact of plastic pollution. and the continuing impacts of China’s waste in
par on America’s recyeling system, U.S, cities and states, as well as the federal government, shot |
thoughtfully designed producer responsibility programs — especially for packaging and printed producis

Pro.lucer responsibility is a proven approach to reducing waste and improving recycling. Under producer
responsibility programs, manufacturers — not individuals or taxpayers — are responsible for the wasts their
oro-icts creats, and bear responsibility for the collection and proper recycling of thosz produet
end of thair useful lives. This incentivizes producers to design their products to be more envirenmania:
friendly throughout their lifecycle. :

s

“re.lacer responsibility is particularly important when it comes to addressing waste from packeagiia.
B ¥ 15 P > \ g | iz
oap:r and single-use plastics.

+  Containers and packaging account for roughly 30 percent of municipa! solid waste (MSW?, -wiil
&0.1 million tons of these materials thrown away in 2017. These materias clog landfills anc
incinerators, especially foliowing the recent decision by several foreign countries — most notabh
China — to stop accepting most U.S. waste exports, dramatically increasing the cost of re
for many U.S. communities.

s In 2020, we saw the introduction of federal legislation to hold producers accountable for waste ity
products, reduce packaging, and phase out single-use plastic products. The Break Free From
Plastic Pollution Act would place the financial burden of waste management and the clean-un ¥
plastic pollution on the companies that manufacture and sell those products, and requirs
producers to design their products in such a way as to minimize their envirommental impauis.
among other requirements. g

Eff=ctive producer responsibility programs can play an important role in moving the United Siazer
tov ard & circular, zero-waste economy. In adopiing those programs, states like Mew Jersey sig

1. Integrate producer responsibility programs into an overall approach to waste reduction tha".

» First and foremost, reduces the amount of waste generated:

s Encourages the reuse, repair and refurbishment of products whenever possible:

e Recycles or composts all remaining materials, and;
Landfills or incinerates as little material as possible.
_. Require producers to bear all of the end-of-life costs of their products, including waste cotivor
hauling, recycling, composting, landfilling, incineration and litter cleanup costs.
-Adjust any fees to incentivize producers to use recycled content in their products and design
rroducts that last and are easy and economical to repair, recycle or compost.
Incentivize the repair or reuse of products where possible, and the recycling or composting ¢f
products that have reached the end of their useful lives.
Set high standards for oversight and transparency at every stage of the process to ensure that
producers are complying with requirements.

-
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“:y Extended Producer Responsibility?

People are pessimistic about being able to reduce their plastic waste. They have good reason, given that
recveling rates are down nationwide.

w-feur percent of respondents to a new World Wildlife Fund poll say they worry their individual
soions won't affect the overall amount of plastic waste.

“ie votl released last Monday, reveals a despondent populace: More than 75 percent said they baliey .
thar none or only a small fraction of plastic waste in the U.S. actually gets recycled. That sense of futi! ity

it may be jeopardizing recycling rates: 46 percent say they worry it's pointless to put plastic into ne
‘ing bin because so little of it gets recycled.

¥
i
L

e same time, an increasing share of people think plastics do more good than harm — 45 percent. p
iiein 35 percent in 2020.

iLuthey also want more reusable options: 78 percent said they would prefer reusable to disposable ple stic
cooducts, and 75 percent said they would prefer to buy things with minimal plastic packaging.

‘re increasingly seeing it as a problem for businesses to fix, the poll finds. Fifty-two percent saic
iesses that produce or sell plastic bear the most responsibility for reducing waste, up 5 points fro..
0. And just 25 percent pinned the blame on individuals who use plastic, down from 32 percent in

o

o That Can Be Taken via S426:

~w suhiieve the reduction in packaging we want to see, it will be critical that the New Jersey Departme.it
i Environmental Protection (NJDEP) watchdog implementation and ensure that a program actually
ards reusable and truly recyclable — not hypothetically recyclable products.

a2 Smith. you have put tremendous effort into this bill over the short-term and we thank vou ft -

past and current work. As we move forward to discuss this bill in 2022, we must maintain proper

drails to ensure effective enforcement of this bill and independent oversight of industry. For example.

sosey from this program or state dollars should be used to subsidize the conversion of plastic was: : to
i tuels and feedstocks, so-called “advanced-recycling” or incineration of waste.

T a*@ ¥, Environment New Jersey would like to see more emphasis put on waste reduction, especiaily
ie-use packaging and priority single-use products. We all know the saying, “reduce, reuse,
" but too often we forget: It’s reduce first, then reuse, and when all else fails: recycle.

o piinciples that should be incorporated into final legislation should include: 1) Mandatory redu..ion
w1 siztwte. through reduction or reuse by 50% over a 10-year period. 2) Eliminate toxic chemicals from

g. most notably PFAS and phthalates. 3) Ensure recy¢ling is defined as such and not includec
-al industry attempts to include waste-to-energy incineration or “advanced recycling” that prom . tes
1:cal recyeling. 4) Direct funding to cities and town for waste reduction which is environmertally and
omically more feasible. 5) Provide certitude for accountability of packaging industry with clear

ards, auditing and an independent oversight that doesn’t rely on industry self-regulation. 6) The

2 EPR was bottle bills, which New Jersey never adopted. Bottle bills are incredibly effective for

i1y litter, increasing recycling rates and creating a cleaner environment 7) Create environmenta,

S iy

s for packaging to ensure the use of recyclable materials.
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542 3 Sets Strong & Clear Mandates:
1} All single-use plastic packaging be reduced by 25% by 2030.

2) Al single-use packaging should be composed of at least 75% post-consumer content e
2027,

3) All single-use packaging be readily recyclable or compostabie by 2030.

Arczs Of Improvement for S426:

1} Clear definitions of recyclable and compostable.

i

'
f—y

Ban toxic chemicals from packaging.

[
S

Including clear language restricting waste-to-energy incineration & advanced recycling.

——

Flequire producers to pay into a state program Q reduce waste and improve recyeling.

(1}

e

Establish a bottle bill that will incentive improve recycling rates/streams & reduce litter.

I Corelusion:

We share the goal of solving cur waste problem and turning back the tide on packaging pollution.
Pro:lucer responsibility is a critical tool in achieving a zero-waste future. We would like to see a 1!
pro.aacer responsibility model be considered in New Jersey, in which producers are responsible for e
full cost of the system, everything from product design, to collection, to processing.

We knov- recyeling alone can’t deliver all of the environmental protections that we need. especially whe
des ing with plastic waste. We have to prevent waste at the source. It’s reduce first. then reuse, then
rec: cle. We need to make sure we're supporting waste reduction in tandem with any recycling program i

Qorern i
New: Jersey.

if y »ur bathtub is overflowing, you don't start by bailing out the water-- you start by turning off the .
We need to wrn off the plastic tap, or the problem of plastic pollution in our environmient and in cur
cor-munities will only get worse.
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American
\y Forest & Paper
M. Association

June 13, 2022

Senate Committee on Environment and Energy
New lersey Legislature
Trenton, NJ

RE: Opposition to Senate Bill 426 — Requires producers of packaging products sold in New Jersey
to adopt and implement packaging product stewardship plans

On behalf of the American Forest & Paper Association® (AF&PA), we appreciate the opportunity to
share our perspective on legislation under consideration by the Committee: Senate Bill 426. In New
Jersey, the forest products industry employs nearly 13,000 individuals, with an annual payroll of
nearly $1.13 billion and manufacturing output exceeding $3.35 billion annually.

AF&PA must respectfully oppose S.426, which seeks to require producers of packaging products
sold in New Jersey to adopt and implement packaging product stewardship plans. The paper
industry has a demonstrated, measurable record of success in making paper and paper-based
packaging more circular and sustainable through market-based approaches.

Extended producer responsibility (EPR) policies are typically applied as a solution for hazardous,
hard-to-handle materials with low recycling rates, such as batteries, paint, mattresses, or
electronics. For a highly recycled material like paper, with widely accessible collection programs
and robust and resilient end markets, EPR could disrupt efficient and successful paper recycling
streams in an attempt to improve the least effective streams. We respectfully ask policymakers to
focus on improving recycling for materials with low recovery rates and allowing legislation crafted
and passed with that in mind to work, instead of creating mandates and fees for paper producers
that could direct capital away from investing in recycling infrastructure.

Paper-Based Packaging Recycling Works
Paper recycling rates in the U.S. have consistently increased in recent decades, with 68 percent of

paper recovered for recycling in 2021.2 The paper industry recycles about 50 million tons of
recovered paper every year — totaling more than 1 billion tons over the past 20 years. According to
the EPA, more paper by weight is recovered for recycling from municipal waste streams than
plastic, glass, steet, and aluminum combined.?

L AF&PA serves to advance U.S. paper and wood products manufacturers through fact-based public policy and marketplace
advocacy. The forest products industry is circular by nature. AF&PA member companies make essential products from renewable
and recyele resources, generate renewable bioenergy and are committed to continuous improvement through the industry's
sustainability initiative — Better Practices, Better Planet 2030: Sustainable Products for @ Sustainable Future. The forest products
industry accounts for approximately four percent of the total U.S. manufacturing GDP, manufactures nearly $300 billion in products
annually and employs approximately 950,000 pecple. The industry meets a payroll of approximately $60 billion annually and

is among the top 10 manufacturing sector employers in 45 states.

2 https://www.afandpa.org/news/2021/resilient-us-paper-industry-maintains-high-recycling-rate-2020

3 hitps://www.epa.gov/sites/default/files/2021-01/documents/2018_ff fact_sheet_dec_2020_fnl_508.pdf

1101 K Street, N.W., Suite 700 « Washington, D.C. 20005 « {202} 463-2700 « afandpa.org

oy



Senate Committee on Environment and Energy
June 13, 2022
Page 3

products and the voluntary action already underway. Recovered fiber markets are complex,
efficient, and dynamic and are not served by regulations or prescriptive approaches to specify the
use of recycled fibers or dictate what type of recovered fiber is used in products.

Moreover, the preference for “post-consumer content” in packaging could be contrary to
sustainability goals. Rather than drive increased paper recycling, recycled content minimums in
paper products could: make markets for recovered fiber less efficient; prevent recovered fiber from
going to highest value end use; raise the cost of production for new paper products; and narrow
available choices for consumers.

Current efforts have achieved strong gains in paper recycling and are expected to continue to do so
in the future. Putting pressure on producers to arbitrarily change content in certain paper products
interrupts the market-based utilization of recovered fiber, prevents recovered fiber from flowing to
its highest value end-use, is counterproductive both economically and environmentally, and is
inconsistent with the precepts of sustainability,

Recycling programs in the U.S. are operated by local governments, which have more freedom to

taitor recycling programs to the needs of local communities. The record of highly centralized,

--command-and-control EPR programs in Canada and Europe offers no real proof of advantages over

- 'the market-based approaches and locally-operated programs prevalent in the U.S. In fact, a 2021
research paper performed by York University in Ontario concluded there is no evidence to indicate
that the steward-operated EPR program in Canada will result in cost containment or increased

. recycling performance.”

Conclusion

5.426 should take a more solution-oriented approach focused on problematic materials in the
commingled residential collection stream. Paper recycling has enjoyed decades of success because
of the industry’s investments, consumer education, the wide availability of recycling programs, and
the efforts of millions of Americans who recycle at home, work, and school every day. The paper
products industry is proud to be part of the recycling solution by providing renewable, sustainable,
and highly recycled products for consumers.

We respectfully ask policymakers to focus on improving recycling for materials with low recovery
rates that contaminate the recycling stream. AF&PA continues to support promoting increased
participation in community recycling programs and other best practices, in addition to focusing on
hard-to-recycle materials where there may not yet be a well-developed collection infrastructure or
good recovery results.

We encourage the Committee to avoid measures that might penalize paper and paper-based
packaging and their existing successful recycling programs. We lock forward to continuing our work
with the State of New Jersey and urge legislators to avoid measures that would penalize the use of
paper-based packaging. Please contact Abigail Sztein, Director, Government Affairs at

Abigail Sziein@afandpa.org with any questions.

7 Review of Recycle BC Program Performance, Dr. Calvin Lakhan, York University
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Testimony of Chris Tandazo, Community Connections Program Manager at New Jersey
Environmental Justice Alliance

BEFORE THE NEW JERSEY SENATE ENVIRONMENT AND ENERGY COMMITTEE
JUNE 13, 2022, TRENTON, NEW JERSEY

We would like to clarify that the New Jersey Environmental Justice Alliance is in favor of an
Extended Producer Responsibility bill for New Jersey, however, we oppose Senate Bill No. 426
due to the lack of clarity on the definition of recycling, which should not include nor allow for
chemical recycling to be considered.

Thank you for holding this hearing, which includes accepting comments on Senate Bill No. 426,
a bill that would require producers of packaging products sold in New Jersey to adopt and
implement packaging product stewardship plans.

| am pleased to be here with you today, my name is Chris Tandazo, they/them pronouns, and |
am the Community Connections Program Manager at the New Jersey Environmental Justice
Alliance (NJEJA), as well as somecne that calls New Jersey their home. The New Jersey
Environmental Justice Alliance is the only statewide environmental justice organization in New
Jersey, and we are the first state-wide organization created for and by people of color. NJEJA
works in coalition with other groups to identify, prevent, reduce and/or eliminate environmental
injustices that exist in communities of color and low-income communities.

NJEJA, alongside other environmental justice advocates, collectively advocated and led the way
in the passage of the landmark Environmental Justice Bill (§232). The EJ law, and recently
proposed rules, would direct the New Jersey Department of Environmental Profection (NJDEF)
to deny or condition certain permits due to cumulative impacts of pollution from industrial
facilities in overburdened communities. As we await the final set of rules to be adopted by the
end of the year, we hope that NJDEP and other elected officials will act in the spirit of the law
and protect our communities from currently proposed projects to site polluting facilities in our
communities, adding a threat to our health and well-being. We alsc hope the state holds its
promise of ensuring environmental justice for every New Jerseyan and upholding Executive
Order No. 23. -

For Environmental Justice groups on the East Coast, Extended Producer Responsibility (EPR)
has become an important area of work. NJEJA sees it as imperative for enviranmental justice
voices to be present in this area, as we have been at the front line and backend of the plastic
crisis and have directly experienced the harms of the entire life-cycle of plastic, from the
extraction of fossil fuels for plastic production to the exposure of toxic chemicals when using
plastics, to the disposal of plastic waste through burning it at incinerators. Our Black and
Indigenous environmental justice partners in the South and the Gulf Coast are actively fighting
against the petrochemical industries sited in their communities. This is where the plastic crisis
starts, in places like Cancer Alley in Texas, where the presence of petrochemical industries has
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exposed Black communities to high rates of cancer-related illnesses and deaths. This crisis
expands as less and less plastic is made to be recycled, increasing plastic waste generation
and disposal. At this stage, the plastic crisis arrives at our front door, in communities like
Camden, Rahway, and Newark, where plastic waste is burned, alongside all other types of
waste, at incinerators located in these communities. Burning plastics exposes us to toxic ash
and other chemicals, increasing the risk of cardiovascular and respiratory-related illnesses for
our communities, which are already overburdened by other socio-economic challenges. And this
toxic ash doesn't stay in these communities. The air doesn't have any physical borders, and this
pollution is carried to other communities in New Jersey and neighboring states. The current
disposal of plastic waste in our communities in New Jersey is a continuation of the
environmental racism and injustices that allows for the siting of incinerators and petrochemical
industries in communities of color and low-income communities throughout the country.
Reducing plastic production is in everyone's best interest.

NJEJA strongly recommends adopting a comprehensive Extended Producer Responsibility law
for plastic packaging. Within this law, environmental justice advocates urge lawmakers to:

1. Encourage producers to influence the packaging industry in pushing for the reduction of
plastic packaging, removing toxic materials, and having more diverse plastic materials
that increase the recyclability rate. Producers should encourage the rethinking of the
design of plastic packaging, taking into consideration the materials used, and the
life-cycle of the product, and rethink how we dispose of the packaging, by implementing
reuse or deposit return systems. By rethinking the design of packaging, we can reduce
the amounts of plastic waste that get discarded and burned at incinerators.

2. Ensure the definition of recycling prohibits any burning, waste-to-fuel or -energy,
chemical recycling, or so-called “advanced recycling” to count towards recycling targets.
Chemical recycling is a false solution to the plastic crisis. Heating plastics generate
toxins that pollute the air. The impacts of chemical recycling would be similar to the
impacts of burning plastics at incinerators. A chemical recycling plant would likely trigger
the EJ Law, however, and given that the EJ Law rules will not be adopted until later this
year, we urge lawmakers and the state to act in the spirit of the law and prevent any
plans for chemical recycling plants to go any further. As someone from an environmental
justice community, | have a crude feeling that if a new chemical recycling plant comes
into existence, it would most likely be sited in our communities, and to be honest, we do
not need any more pollution — nobody does. Therefore, separate legislation that
promotes chemical recycling, such as Assembly Bill 5803 introduced by
Assemblymember John McKeon, should be rejected.

3. Eliminate toxic substances from packaging. All the chemicals used to produce plastic are
highly toxic and not diverse, which makes the plastic product harder to recycle. These
chemicals leech in our food, our waterways, and our air, thereby increasing the levels of
pollution and toxicity that environmental justice communities are exposed to on a daily
basis. Following the recommendations from Beyond Plastics, we also encourage
tawmakers to include in the legislation a ban on the sale or distribution of any packing
(including reusable packaging) that contains the chemicals or chemical classes
mentioned in Judith Enck’s Testimony.
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Thank you for your time and attention to this critical issue that affects communities throughout
New Jersey and the world. We have the tools, knowledge, and resources to address this crisis,
and as my colleague Judith mentioned in her testimony, with some critical changes, Senate Bill
No. 426, could be a tool to support New Jersey address this crisis. A reduction in plastic
production would mean a breath of fresh, non-polluted air for our communities here in New
Jersey, on the gulf coast, and throughout the country.
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Chairmen Smith and Kennedy:

Thank you for the opportunity to provide comments on Senate Bill 426 and Assembly Bill 1444,
which you sponsor. This legislation requires producers of packaging products sold in the State to
implement packaging product stewardship plans.

Appropriate packaging is critically important, especially food packaging. Packaging preserves
and protects food by minimizing contamination and exposure to the elements. Before being used,
new types of packaging must be tested for years to ensure proper performance, durability, and
prevention of microbial contamination.

Manufacturers are working toward sustainable packaging and investing in solutions that address
the underlying problems in the recycling markets. We believe there are a number of principles
that producer responsibility plans should include to better achieve the goal of increasing
recycling rates. A poorly designed system would simply shift the costs of the current recycling
system, as well as the costs of waste disposal, to producers of goods.

* Shared Responsibility & Costs. Recycling is a system that cannot depend on just one
player for its success. Packaging producers, local governments, haulers and consumers all
have a role in ensuring that the recycling system works and is improving. Producer
responsibility legislation should contain mechanisms that enable the Producer
Responsibility Organizations (PROs) to contain costs and ensure that other players
continue to have a share of financial responsibility. This helps to ensure all stakeholders
are invested in positive outcomes for the system and behaviors are aligned with positive
recycling outcomes. This is also important so that recycling costs are not hidden in costs
to consumers, resulting in higher costs on packaged goods.

¢ Disposal Costs. This legislation erroneously requires producers to fund disposal costs.
Landfilling packaging materials is currently the least costly activity to manage packaging.
If producers are obligated to cover the costs of disposal, landfilling will become even
cheaper and thus the law could have a perverse effect of sending more packaging material
to landfills if there is additional financial support for this type of waste disposal.

o Needs Assessment. A needs assessment should be conducted well in advance of the
implementation of stewardship plans and should be required in this legislation. This
analysis is the foundation of a functioning program and establishes a budget.

e Stewardship Organization is Critical. This bill should include a stakeholder advisory
committee which would create stewardship programs and provide ongoing analysis and
recommendations for improvement. Producer responsibility programs ideally integrate
stakeholders through a stewardship organization that creates collaborative rates and
solutions that incorporate real-world data and information. This is consistent with the
principle that packaging producers have the responsibility and ability to help create
solutions for recycling. Instead, the current bill draft creates a government run system
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which separates producers from key decisions about rates and fees, resulting in non-
market-based rates being set and fewer incentives for improved recycling infrastructure.

Improvement in Recycling Infrastructure. This legislation focuses on funding the
current recycling and waste management systems. This bill should allocate funds for
continuous improvement in recycling infrastructure to allow for advanced technologies
and processes.

Ensure New Responsibilities are Harmonized with Recent Mandates. This bill
follows enactment of the new recycled content law, which requires manufacturers to use
post-consumer recycled content in many products, including food and beverages. The
requirements of the existing minimum recycled content law are inconsistent with the
requirements of the proposed legislation to reach 75 percent recycled content by 2027.
These goals should be aligned. The producer responsibility legislation should focus on
supporting producers as they work toward compliance with the recycled content law.
This support can include longer timeframes, consumer education initiatives, and allowing
the use of advanced or chemical recycling processes to increase the supply of recycled
material, including material that is appropriate for food contact.

Incentivize Products that are More Readily Recycled. This legislation should
incentivize certain materials and products which are more readily recyclable as well as
products which utilize reusability systems. These incentives could include different fee
structures and exclusions of certain products.

Consumer-Centric Focus, Consumer education is integral to the success of recycling
initiatives. Recycling programs will only be successful if consumer convenience is
prioritized in the creation and implementation of these programs.

Producer Responsibility Organizations. This legislation should provide for the PROs
to retain control of funds to invest back into their infrastructure and operations. The State
should not keep or contro] these funds, especially given that funds designated for a
specific purpose are sometimes transferred to other State departments or programs.

Implementation Planning is Essential. Creating product stewardship programs requires
a great deal of coordination and clearly defined roles between stakeholders and
government entities and involves the entire packaging supply chain. It takes a significant
amount of time and resources to create brand new systems, effectively implement these
systems, determine how to measure progress, and educate consumers. This legislation
should include a five-year period for the creation of implementation plans and more
clearly delineated authority for the PROs.

Focus on Packaging. This legislation includes provisions that go beyond increasing
recycling. This proposal authorizes labeling mandates and shifting the cost of waste
disposal to producers. This bill should be narrowly focused on increasing recycling rates
in New Jersey.
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Thank you for considering this information. Please contact Mary Ellen Peppard, Vice President
of the New Jersey Food Council, at 609-203-0168, or via email at mpeppard@njfoodcouncil.com
for additional information about this issue.
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June 13, 2022

Senator Bob Smith, Chair, Environment and Energy Committee (senbsmith@njleg.org, jgurrentz@nijleg.org)
Senator Linda R. Greenstein, Vice Chair, Environment and Energy Committee

New Jersey State House

Environment and Energy Committee

125 W State Street

Trenton, NJ 086038

RE;: Testimony in SUPPORT of 5426/A1444 EPR for packaging and printed paper, with critical amendments
outlined below

Dear Chairman Smith, Vice Chair Greenstein, and Members of the Committee:

My name is Sarah Bloomgquist, and | am the Director of Public Affairs for Recycling and Circular Economy at TOMRA
Systems. TOMRA is a pioneer in advanced technology for the collection and sorting for recycling, with over 50 years’
experience operating in more than 40 EPR-for-packaging and EPR-for-beverage-containers markets {aka deposit
return systems} around the globe. Thank you for the opportunity to submit testimony on $426/A1444 EPR for
packaging and printed paper (EPR-PPP). TOMRA supports this bill with critical amendments recommended.

Summary of our position on 5426

We support the components of this bill which are designed to increase the quantity and quality of recycling in New
Jersey and add to a more climate resilient future for the state. As outlined below, we recommend that existing
infrastructure is utilized and upgraded as needed to meet the high targets that are critical to successful EPR.
Additionally, core to the success of all EPR programs is the setting of ambitious and staggered targets for recycling
and post-consumer recycled content (PCR). And to be able to meet those targets, the system must put an emphasis
on quality, through meaningful definitions and investment in technology that can meet the stringent specifications
required for circularity. A summary of our six recommendations follows below. Please see pages 4-5 for full details.

1. Set ambitious performance targets in statute that scale up over time, including a target for
recycling rate.

2. .Establish definitions and measurements that drive quality and circularity, measuring only the
material that truly gets recycled into new products.

3. Investin the system so that targets can be achieved, and the classis ‘chicken or egg’ dilemma
is avoided.

4, Match packaging scope to the most effective EPR program, including a deposit return system
for beverage containers.

5. Update and clarify costs covered by producers, including collection, transportation, sorting,
recycling, and reuse of packaging.

6. Expanded recycling access should be built around convenience to maximize participation.

About TOMRA Systems

TOMRA provides sensor-based solutions in the collection and sorting sectors of the recycling value chain, including
reverse vending machines for beverage containers and optical sorters at material recovery facilities (MRFs), and
other solutions and services that promote a circular economy. There are approximately 40 TOMRA sorting systems
in place in New Jersey, sorting the material collected in curbside recycling programs into high quality bales that are
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then returned to the manufacturing sector. For example, the Mazza MRF in Tinton Falls uses several of our sensor-
based units to sort all of Monmouth County’s curbside recyclables into valuable commodities that then continue for
processing at other facilities, many of which are within the region.

We also provide Reverse Vending Machines (RVMs) in every major container deposit market around the world to
provide convenient, cost-effective, and secure container redemption technology. In the Northeast we provide much
of the back-end services that keep container deposit systems running, from clearing the exchange of deposits and
handling fees, to picking up, processing, and brokering recyclables.

Introduction — Shifting to circularity in packaging

Depending on where you live or who you talk to, there's a sentiment that recycling is failing. Yes, there are areas
that are doing great at recycling, but overall, the industry is in need of an overhaul. Solutions exist that can greatly
increase the guantity and quality of recycling, and with the right incentives, we can shift packaging designh and
systems to be more sustainable where materials are recycled and put back into new products to achieve circularity
and reduce waste.

EPR for packaging and printed paper is a proven solution to improve New Jersey’s recycling performance, change
how the system is financed, and help balance the economics of recycling. For example, ambitious recycled content
mandates were signed into law earlier this year, which is a promising move in the right direction. However, as most
anyone in the industry will tell you, supply is also a critical issue; they need more material. Recycled content
mandates are a solid policy approach for increasing demand, however without policy that addresses the supply side
of recycling then we’ll find ourselves at a standstill unable to fulfill those recycled content mandates. EPR, if designed
correctly, includes targets for recycling, which drive the supply side of the system and ensure that recycled content
targets can be met.

NJ is leading the way on addressing waste and recycling with smart policy

The state has taken serious action recently to address plastic pollution as evidenced by the plastic bag ban and
recycled content mandates. These are only two of the tools in the toolbox. Properly addressing this requires a suite
of solutions like the European Union’s Single Use Plastics Directive (SUPD), which includes recycled content targets,
bans, AND collection target for beverage containers.

Given the widespread interest in adopting EPR across the U.S., over the past year we analyzed the best practices of
the existing EPR programs around the world that reach high performance. We released our findings earlier this year,
outlining the key principles and elements found in high performing systems (see EPR Unpacked — A Policy Framework
for a Circular Economy and Figure 1). One key finding is that EPR-PPP which includes meaningful recycling targets
and proper enforcement mechanisms will drive an increase in both the quality and quantity of recycled materials
throughout the system. While dedicated investment resources enable the implementation of the sophisticated
solutions needed to deliver on those quality requirements.

/(9\(0)1 2



R TOMRA

5 Principles 12 Elements

EPR for general
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Figure 1. TOMRA’s Principles and Elements for a High-Performing EPR for Packaging System

Deposit return systems, a form of EPR, achieve the highest collection rates for beverage containers

Regions with the highest collection and recycling rates for ali packaging, include deposit return systems (DRS) for
beverage systems. DRS is a form of EPR specifically for beverage containers and have been proven to achieve the
highest collection rates both in the U.S. and around the world (above 90% in high-performing systems).
Incorporating the principles of EPR, successful deposit return programs engage producers and retailers to manage
the environmental impact of a product back into the packaging production cycle.

EPR for packaging started in Europe but now is being developed in the U.S.

The timing is right to expand EPR strategies to include packaging. Three states — Maine and Oregon in 2021 and
Colorado just last week — have recently passed EPR-PPP legislation to improve how materials are managed, reduce
disposal, and change how the system is financed. A dozen other states are currently developing EPR-PPP bilis, as
well as activity at the federal level with the Break Free From Plastic Pollution Act which adopts both EPR-PPP and
DRS at the national level.

Those three states have made progress on environmental policy for waste and recycling, however, New Jersey has
the opportunity now to set precedent for best-in-class EPR policy. While Maine’s version was admirable for getting
the ball rolling and starting to change how the system is financed, it did not include targets in statue as are core to

- high-performing EPR systems. In Oregon, only around 28% of system costs are covered due to specific stakeholder
interests in that state. True EPR requires full cost coverage from producers and ensures improved performance for
how materials are managed. Both Maine and Oregon will be developing their programs starting this year and for
several years to come through the rulemaking process. That could end in a more robust EPR framework than what
currently exists, but that approach includes much uncertainty and a delayed implementation, neither of which do
much to change the status quo.

Colorado's EPR bill, on the other hand, was designed for a state with dismal recycling rates and lackluster recycling

infrastructure. New lersey already has substantial recycling infrastructure so the state is better positioned than
Colorado to set and achieve ambitious recycling and recycled content targets.
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It should be mentioned that EPR for hard-to-recycle materials such as e-waste, paint, and batteries is already
common practice in most states, but not yet for packaging, although the trend is in that direction.

EPR incentivizes circularity for packaging

In line with the success of EPR programs in Canada, Europe, and many other countries, EPR for packaging shifts the
financial burden from taxpayers to producers, so that those who control the type of packaging put on shelves are
the ones financially incentivized to ensure it is recyclable and recycled. This is accomplished through a producer fee
schedule determined at a packaging material level to reflect the true cost of recycling and avoid cross subsidization
of materials, and also by layering on eco-modulated fees that incentivize better packaging design (e.g., recyclability,
reduction in packaging quantity, etc.). In the existing system, producers do not have an obligation to use packaging
that can be recycled; there’s no tracking and no penalties. Under EPR, the types and quantities of packaging will be
reported in order to gauge how the system is performing and to identify more precise solutions.

TOMRA’s specific comments on 5426/A1444:

EPR-PPP, with our recommended amendments incorporated, would ensure that access to recycling is improved and
that adequate solutions are in place to properly recycle materials, decreasing dependance on landfills and improving
circularity. We have outlined below our key recommendations.

1. Set ambitious performance targets in statute that scale up over time, including a target for recycling: Targets
are critical to ensure an EPR system does not merely shift the cost of recycling from taxpayers to producers, but
that it improves waste diversion efforts. We appreciate that minimum performance targets are established.
However, we recommend that in addition to targets for post-consumer recycled content, recyclability, and
reduction, there should also be a minimum target for recycling, which is a fundamental measurement of a
system’s performance. Recycling and recycled content targets specifically, are the two groups of targets which
are complementary in nature and are both necessary to establish a more balanced supply and demand dynamic
for sustainable materials management. In addition, we recommend that the targets are set in a way that scales
up over time, allowing industry time to adapt to the changes. Lastly, of critical importance to the effectiveness
of the targets is that the statute must provide for appropriate enforcement and establish a regular schedule for
review of the program.

2. Establish definitions and measurements that drive quality and circularity: How “recycling” and “recycling rate”
are defined and measured lay the foundation for achieving meaningful change throughout the system. Precise

definitions ensure accurate data capture and high-quality yields which enable circularity and the true
achievement of targets.

a. “Recycling”: We support that thermal treatment is generally excluded from the definition of what
counts as recycling in consideration or the preferential treatment of waste (see EPA’s Waste Hierarchy)
which is based on environmental impact.

b. “Recycling rate” — Measuring recycling: Accurate measurement of recycling is critical to fully
understanding material flows, to accurately report on the progress of achieving targets, and to identify
underperforming sections of the system so that they can be improved. “Recycling rate” is not currently
included because there is not yet a requirement for a recycling rate. The measurement should be taken
from a precise and harmonized point along the value chain so that all players are using the same point
of measurement. Only the material that enters for final recycling should count towards the recycling
rate. In order to avoid the inclusion of contamination (e.g., food residue, inks, labels and other
materials that are ultimately disposed of), recycling should not measure the quantity of material that
enters or exits a MRF. The European Union is in the process of adapting this new metric, to correctly
exclude contamination and waste from what is deemed “recycling.”
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3. Invest in the system so targets can be achieved: We appreciate that consideration has been made as to how
existing infrastructure will be implemented under EPR. We also recommend that there should be a focus on
how the existing infrastructure wili be upgraded and expanded to meet the new requirements under a high-
performing EPR system. Expanded investment in recycling infrastructure is critical to catalyze additional sources
of investment throughout the value chain, that altogether focus on delivering high-quality yieids that can be
turned back into new products. In order to achieve ambitious post-consumer recycled content targets, the
system must emphasize quality, which is critical to achieving circularity and ensuring that materials are turned
back into new products. For example, we recommend the addition of a requirement for producers to allocate a
minimum of 5% of their funds into infrastructure that supports the recycling of covered materials for the first 5
years of the program. Packaging formats and materials are continually evolving, and any high-performing system
must have the mechanism to adapt and implement new technology and solutions that can handle all types of
packaging. This ensures that EPR doesn't merely shift costs, but that system performance is achieved, and it also
avoids the chicken and egg scenario for recycling investment/performance. If proper investment is not made,
then producers will not be able to meet their targets. This recommended funding mechanism would ensure
producers finance a system that supports necessary upgrades to process their choice of packaging.

4. Match packaging scope to the most effective EPR program, including a deposit return system for beverage
containers: Update the scope of covered materials and program requirements to reflect the characteristics of
the higher performing EPR systems around the globe, both for all consumer packaging as weli as beverage
containers. Deposit return systems have proven to reach much higher recycling rates than any curbside program
is able to achieve, even when EPR-PPP is in place.

5. Update and clarify costs covered by producers: The language in the bill should clarify that the producers are
responsible for the costs associated with the collection, transportation, sorting, recycling, and reuse of
packaging. The current definition does not include the sortation part of the value chain, which follows collection
and precedes recycling. it's in the sortation phase where quality systems are critical in turning curbside
packaging into high value commodity streams that can return to new products.

6. Expanded recycling access should be built around convenience to maximize participation: Currently not
everyone in New Jersey has convenient access to recycling. The bill as written only requires recycling access to
match the current conditions and levels, but it doesn’t set a convenience standard or targets for improving
access. Convenience should be improved beyond what currently exists and access should be expanded to
everyone. Rather than making recycling as convenient as the previous collection scheme, a better metric is to
make recycling as convenient as trash disposal. A ‘convenient access’ standard should be added and guantified
in order to ensure convenience. Additionally, drop off facilities should be limited and acceptable only in low-
density areas.

Conclusion

TOMRA supports well-designed high-performing extended producer responsibility programs for packaging. As
proven in deposit states in the U.S. and around the world, a deposit return system is the most effective program for
capturing and recycling beverage containers. For all non-beverage packaging, EPR-PPP is the right system.
$426/A1444 has some excellent components that we see around the globe in high-performing EPR systems, for
example a minimum requirement for targets on recycled content, recyclability, and reuse. However, as outlined
above, there are several critical areas that must be revised in order to align with other high-performing systems,
including: 1) adding a minimum target for recycling; 2) adding a precise definition for how recycling is measured; 3)
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setting investment thresholds with a focus on quality systems; 4) maximizing recovery of beverage containers
through a deposit return system; 5) updating and clarifying the costs the producers must cover; and 6) improving
recycling access so that it is widespread and convenient for all residents of New Jersey.

Thank you for the opportunity to share our perspective with the Committee on high-performing well-designed EPR
programs, based on our experience in implementing advanced collection and recycling solutions across the globe.
We welcome any follow-up inquiry.

Sarah Bloomquist

Director, Public Affairs {Recycling & Circular Economy)
TOMRA Systems ASA

+1.203.690.2675

Sarah.Bloomguist@tomra.com

ABOUT TOMRA

TOMRA provides a range of advanced vision systems that utilize sensor-based technology to sort everything from
bottles to biueberries allowing companies and consumers to reduce their waste footprint and providing a stream
of clean valuable material to the ‘circular economy’.

TOMRA SORTING: TOMRA Sorting creates sensor-based technologies for sorting and process analysis within the
recycling, mining, food, and other industries. TOMRA Recycling is a global leader in its field and has pioneered the
automation of waste sorting. Its flexible sorting systems perform an extensive range of sorting tasks and can both
prepare and sort various types of metals and waste for either material recycling or energy recovery. Currently
TOMRA Sorting Recycling has an installed base of close to 5,960 units across more than 40 markets.

TOMRA COLLECTION: With an installed base of approximately 83,000 systems in over 60 markets including all 10
U.S. states with deposit laws, TOMRA Reverse Vending is the world's leading provider of reverse vending and
clearinghouse solutions. Every year TOMRA facilitates the collection of more than 40 billion empty cans and bottles
and provides retailers and other customers with an effective and efficient way of collecting, sorting, and processing
these containers. TOMRA's material recovery business includes the pick-up, transportation, and processing of used
beverage containers in North America, as well as the subsequent brokerage of the processed material to recyclers.
The revenue stream in this business area is derived from fees received from bottlers based on the volume of
containers processed. Currently, TOMRA Material Recovery processes over 340,000 metric tons of containers
annually. TOMRA has over four decades of experience in markets with deposit return laws in place. Throughout the
Northeast TOMRA provides many services solely to power container deposit systems or ‘the bottle bill’.
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Written Testimony of
Alex Schenck, PepsiCo

Before the New Jersey Senate Environment and Energy Committee
For discussion on S. 426, requiring producers of packaging products sold in New Jersey to adopt
and implement packaging product stewardship plans

Greetings Chairman Smith, Vice Chair Greenstein, and members of the committee. On behalf of PepsiCo,
thank you for the opportunity to provide comment on this important legislation.

I am Alex Schenck, Senior Manager, Environmental Policy, and lead the company’s environmental policy
efforts in North America. PepsiCo applauds the Chairman’s interest in Extended Producer Responsibility
(EPR) legislation. The company shares your concern over the state of recycling in New Jersey and the
impact that litter poses to the environment.

PepsiCo is a strong supporter of well-constructed EPR and believes that industry action would help
minimize pollution and achieve a circular economy. Producers of products found in the solid waste stream
should share the responsibility for litter prevention and management activities and promote policies to
support recycling systems and achieve circularity.

PepsiCo has led and participated in EPR programs throughout the world and has learned through years of
experience how to maximize efficiency and strong environmental outcomes. PepsiCo believes that EPR
systems are an effective means of improving and managing recycling systems provided they are founded
on a set of critical design parameters.

PepsiCo developed the following principles as part of the Consumer Goods Forum’s Plastic Waste
Coalition of Action, which has identified several key design parameters for optimal EPR programs. These
principles aim to shift from the status quo toward a waste and recycling future with better recycling rates,
activated consumers, and circular use of materials, including recycled content in our packaging.

Individually and as members of the Coalition of Action, we have taken a leadership position to develop
principles and key design parameters for optimal EPR programs, which you can review in Building a
Circular Economy for Packaging: A View from the Consumer Goods Industry _on Optimal Extended
Producer Responsibility.

As described in our paper, we support well-designed EPR founded on the following principles:

e Strong environmental outcomes,
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e [Efficient, cost-effective and accountable,

o Shared financial responsibility,

e Convenient for consumers,

s Long-term financial sustainability,
Aliow producers to secure material for closed loop recycling, and

e Social inclusiveness and fairness, especially in developing markets with informal sector
involvement.

PepsiCo is active in its pursuit of EPR solutions across the United States at the state and federal level. 1
encourage the state to consider the demonstrated success of the above principles in other markets, where
recycling rates of all materials exceed the performance of the best systems in the United States. These
principles should be retrofitted for US recycling systems to achieve desired outcomes.

I would like to draw your attention to a few of the principles above that should be considered as the state
continues to draft EPR legislation:

Governance

To maximize the performance of an EPR system, producers must be empowered to run the program
under the supervision of public authorities, with appropriate provisions for transparency, reporting,
performance, auditing, and compliance. As it pertains to EPR, New Jersey and producers share the goal
of achieving robust recycling rates and strong environmental outcomes while maximizing efficiency.

In our vision for optimal EPR, the state would maintain full authority over the system but delegate the
day-to-day management and funding obligations to an industry-led, not-for-profit Producer
Responsibility Organization (PRO). The PRO should set bold recycling targets for all materials based
on a thorough statewide needs assessment. '

EPR should not be a system where producers are asked to fund status quo recycling operations but
instead be designed to disrupt the status quo with the goal of achieving significant improvements to
recycling system performance. Improvements to recycling rates and positive environmental impacts are
not possible if EPR is seen solely as a pay-for.

Shared Financial Responsibility

EPR must be part of a broad solution in which the roles and responsibilities of all actors are properly
attributed and fulfilled, and all material types should bear a fair share of the costs. EPR systems function
best when all materials pay their own way, which ensures that all affected stakeholders have a vested
interest in the performance of the system and its outcomes. Opportunities for fee reduction are provided
to producers of environmentally friendly and easily recycled material through an ecomodulation process.

Further, the funding obligations of producers should be proportionate to their management authority.
Our principles call for recycling costs to be distributed equitably between producers, municipalities, and
taxpayers. If producers are expected to fully fund the recycling system, they should have authority over
its day-to-day management to ensure that high performance standards and targets are being met. PepsiCo
is on the record supporting full funding models, most notably Colorado’s HB 22-1353.

Out of Scope Provisions

EPR is a system designed to improve curbside recycling systems and is best addressed as standalone
legislation. There is a tendency for stakeholders to view EPR legislation as a vehicle for non-germane
measures that hinder passage and obstruct legislative consideration. Recycling policy is complex and
divisive enough without inviting additional headwinds and stakeholder opposition.
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While addressing plastic pollution is a critical issue and one that is a major focus for PepsiCo, recycling
legislation often fails because non-germane provisions are added to streamlined recycling and collection
bills. These measures include, but are not limited to: labeling mandates, source reduction, litter control,
and reuse/refill targets.

The Role of Producers in a Producer Responsibility Program

e The needs assessment should be funded and managed by the PRO in close consultation with the
Department and consider input from the Advisory Council.

e The PRO should propose goals for collection rates, recycling rates, and post-consumer recycled
content. These goals should be presented to the state for approval with opportunities for input by
an Advisory Council.

Clear Scope and Definitions

e The bill should provide a clear definition for “packaging material waste”, which is difficult to
measure and could present significant challenges for PRO members if left undefined.

Additional Provisions

e C(Clear performance standards for recycling programs should be established and a determining
factor when considering funding eligibility. Based on information learned from the needs
assessment, the PRO should establish a minimum recyclables list and service standards for
service providers. The PRO should have the ability to enforce these standards to guarantee system
performance and achieve strong recycling rates and environmental outcomes.

e The legislation should be amended to ensure that the recycling system is managed by a single
PRO. Multiple PROs create needless complexity and logistical challenges that can limit overall
system performance, create conflict between PROs, and disrupt the management of the overall
system.

o EPR legislation should focus solely on issues related to financing for improved curbside
recycling. Goals related to important issues such as GHG emissions, composting, and reuse
should be addressed separately using the appropriate policy tools.

Thank you for taking these points into consideration. PepsiCo asks that S.426 be amended to
accommodate the above principles which we believe will strengthen this legislation and enable New
Jersey to establish a best-in-class EPR system that could be a model for other states.

PepsiCo is eager to work with you toward this important goal.
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Testimony of Gary Sondermeyer
Vice President of Operations
Bayshore Family of Companies
Representing the Association of New Jersey Recyclers
Senate Environment and Energy Committee Meeting on S426
Packaging Product Stewardship Act
June 133 2022

Good Afternoon Chairman Smith and esteemed members of the Senate

Environment and Energy Committee, my name is Gary Sondermeyer, Vice
President of Operations at the Bayshore Family of Companies. Thank you for the
opportunity to offer brief testimony today on behalf of the Association of New
Jersey Recyclers (ANJR) on Senate 426, the Packaging Product Stewardship Act
addressing extended producer responsibility (EPR)O The bill represents a
significant movement forward toward requiring manufacturers to be responsible
for the management of the packaging externalities associated with their products.
We enthusiastically support the bill and the beginning of discussion on this
important topic which we hope to understand further as the legislative process
unfolds, particularly with respect to the all-important mechanics of program
implementation.

The mission of ANJR is to support, promote and enhance source reduction, reuse
practices, organics management, and recycling activities in the State of New
Jersey. ANJR provides educational and training programs, and also advances
policies that support sustainable materials management, which in turn benefits
the environment, the communities and the economy of New Jersey. We are a
notfor-profit, 501 (c¢) (3), nonpartisan network that was incorporated in 19840
ANJR's members consist of individuals and organizations from both the public
and private sectors, governmental entities, the recycling industry, and the
business community. '

We thank you Chairman Smith for focusing on the critically important topic of
extended producer responsibility, a movement that is taking place across the
United States at this time. We are aware the EPR legislation has been enacted in
Maine, Oregon and, most recently, Colorado. In total, we understand that
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legislation has been passed or is active in a total of 17 states across New
England, Pennsylvania, New York, Maryland, Kentucky, Tennessee, Virginia,
Minnesota, Illinois, California, Washington State and Hawaiia ANJR has also
been involved in discussions at the national level through the National Recycling
Coalition and regionally through NERC (Northeast Recycling Council) and
NEWMOA

(Northeast Waste Management Officials Association) over the past twosyears

on this important topic toward the future of recycling and packaging
stewardshipo As you know well, we also have instate experience in a like
program enacted by the legislature related to consumer electronics recyclingo

There is much we wish to highlight and applaud in the bill:

« The comprehensive scope of packaging materials covered under the bill as
outlined in the definitions section under "Packaging Products”" where all

packaging is covered, paper, plastic, glass, metal, a mixture thereof or any
other material serving as packaging;

o Similarly the inclusive nature in covering the entire supply chain of
primary, secondary and tertiary packaging including manufacturers,
distributors, exporters, importers and anyone involved in the supply chain
of products and packaging;

e We are most supportive of the comprehensive approach taken in the
requirement of "packaging product stewardship plans" as outlined in
Section 3. Here, we particularly want to highlight our complete support for
the performance goals outlined in Section 4, namely:

- A minimum 75% post-consumer content for all single-use
packaging by January 1, 2027;

- All single-use packaging to be readily recyclable or compostable by
January 1, 2030; and

- A reduction goal of at least 25% of all single use plastic packaging
by January 1, 2030.
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o Perhaps most important to the New Jersey recycling industry is Section
3.a.(5) which requires producers to describe how they will utilize "existing
municipal solid waste collection and recycling infrastructure” to implement
the stewardship plans. This is absolutely critical. As this committee knows
very well, New Jersey was the first State in the country to adopt mandatory
recycling back in 198% We have established an extremely mature and wellL
defined solid waste and recycling collection and management infrastructure
in the State which simply must be utilized

¢ Section 30a(6) similarly amplifies this point, which ANJR totally supports,
in requiring producers to describe how they will "work with existing waste
haulers, storage and recycling facilities and counties and municipalities
throughout the State to effectuate the collection, transportation, reuse, and
recycling or disposal of packaging products?’

e We also wish to recognize and totally support the "teeth" provided within
‘the bill Section 6 is unequivocal that non-participating packaging
producers "shall not sell, offer for sale, distribute, or import for sale or
distribution ........ any packaging products unless the producer is
participating in the implementation of.......... a packaging product
stewardship plan." Similarly, Section 8 provides for enforcement
provisions for packaging producer non-compliance, which are essential.
These include the ability to assess civil/administrative penalties between
$5,000 $10,000 per day with all collected fines going toward
implementation of the Acto

o Finally, we wish to highlight and totally support Section 4.e. which
maintains an ongoing focus on stewardship plans which must be reviewed
and updated at least every 5 years. Further, we support the DEP's ability
under Section 4.e.(2) to review a stewardship plan at any time to
determine whether the plan is being implemented in accordance with the
act.

Notwithstanding our strong support for S426, we do wish to highlight several
concerns:
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o Giving the game-changing nature of the bill, it is difficult to fully
understand the mechanics of how packaging producer responsibility and
payment can occur. Once again, the extraordinarily mature and
comprehensive nature of New Jersey's existing solid waste and recycling
collection processing and disposal infrastructure makes it difficult to see
how implementation can take place, We wish to remain very active in the
discussion of S426 to work with packaging producers to better understand
how an EPR system can actually be implemented;

' As noted earlier, our biggest concern as an industry is how the existing solid
waste and recycling infrastructure in the State will be utilized, Further, if
packaging producers are paying for collection, processing and disposal
services, what rights or authority will these private entities have over
existing public and private entities operating in the Statea It is essential that
this be thoroughly vetted and understood;

e We are very concerned with the timeframes provided under Section 4
related to DEP review within 120 days. EPR and stewardship plan review
will represent a very new level of responsibility placed upon the
Department We feel this timeframe may not be realistic, but obviously this
is most appropriately addressed by the DEP;

' Finally, as this Committee knows very well, with your leadership in January
of this year New Jersey passed exceptionally progressive legislation
regarding recycled content in packaging in the form of S2515/A4676. We
believe that great care should be taken to perform side-by-side review of
52515/A4676 and S426 to ensure that these bills are fully compatible, both
in terms of goals and implementation timeframes.

Let me most respectfully close by thanking Chairman Smith and the entire
Committee for proposing and beginning the discussion of Extended Producer
Responsibility, which we feel is a critical next step in the future of addressing
the sustainable management of packaging, reuse and recycling. We applaud the
bold provisions outlined in S426 and look forward to working closely with the
manufacturers and packaging producers to arrive at a bill that works well within
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the mature state of our solid waste and recycling collection processing and
disposal infrastructure. I would be happy to answer any questions you may have.

Thank you.
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