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l. qtlnT DECTSION - CELrA REALTy co., INc.

rN TgE !{ATTM. OF DISCIPLIMRY
PROCEED I}TGS AGAI!67

Cella Realty Co., Inc.
t/a Cella rs Shiprs Bar
1OO1 N.If . eentral Avenue
Seaside park, N. it., etc.

PER CI'RIAU

February 9, L977

SUPERTOR @URt! OF NEW .'ERSEY
APPEIJAIts DIqISION
A 4073-74

the cause on behalf
!,latthews , Calkhuff &
Blaclean and t|r. ,tohn A.

Atgn:ed Novenber 3, 1976 - Decided Noveniber L7, Lg76

Before .fudges Crane, !.{ichels and lJeonard

On appeal from Order of the Nev, Jersey Departrent of Iawand Public Safety, Division of alcoho-lic i"rr.""g. controL
I'lr. John A. Matthews, Jr. , arguedof appellant (t{essrs. San filippo,
Blacknan, attolneys, tF. Robert B.
Matthews, Jr., on the b!ief).
l,tr. Daviil S. piltzer, Deputy Attorn€y ceneral, arqued thecause on behalf of respondent (Mr. lvlffian F. Hytand,Attorney General, attorney)

(Appeal fron the Directorrs decision in Re Cella Realtv
F;+rnc., Bulletin 2re9, rtem 1, o i-reEoT-lEEIiffiiuplnron not approved for publication by Court @nmitteeon opiniona) .
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2.Pf,I.:tstroIIHOI,ES;AIARS|FII,ITGREIAILPRICES-ETIEN|IONOPFITJIT*]DATBFRCII
tDrtB'BER 30 $O DECETABR 4. 1976 DEIE '!O slRI(E '

tItO AI.I, fiTIOI,EAITERS FII.I}E TIBOI'ESAI'E AO REITAIIJ PRICE LISTIIIGS :

As a lesult of t}|e recont labor atrlke by raretrouse^ enployees ol iAnt-

tr3rl r€rsey llceneed ,r,oii"'i"tJ,-u'"-oi"i"i"n l"-f:l 13t*t::::.y'ffHltlf"$:f ":f."#.i:Hf*T:i"iliiill'lj'";'H;;; d;i; reaucio atcoholic beverage Prlce ustll

PIGE 2

Drtort r 1V16,/76

of thelr reduceil arcolrorlc E ever 4ere *,$- ^---- 
"il*rriil" 

r"" e@ of the nufr€r ol ala'a
l{o""tb;, 19?6, fo! eales to retailers to helP (

dnrlrE xhldt dellveries of alcoholic beverages .*tii t-t be nadte by them to retalLr"
tt has be€n requegteat u'"t a"ffv""ies of olders i"tti""a on or before 30' 19?6

of fll€at lbv€d€r price 
-ieauctions 

shoulat be exteniJ to oecenber 4, 19?6 (lncluetv'l '

Licenset|wholesalerswho$erenotilwolve.tintlregtrikeghoul.lalloh.Y.
the privtlege to extend ;;i;;;i;, of their reaucJ llo,reoer prlce listittg3 on ottler'

receiveil on or beforg l{ovemlte!-!941976 for a gLnit"r period tn Deceder in oril€r to

r€eatn c@tr etirive rr,.rr;ii.-ff.fuffitr.- ou"i,""" rv it utt"_i" not grant€d, d.. gto*
oft*rolesalergreceivlngthee:ctengionworahavean.unfatradvantageove!ttroeen.t
receiving the extenslon, at least sitJ: reEl'ect t" U""ta" of alcdrolic beveragea belIrg

3old btt a rer$er of each qrouP'

tn view of ttre special hatdlshlp occas ioned by the labor strike in qucltlolrr

t have decidea to gnant lrr" i.ii"e requestsd uy-*t"r.".ros $ho tter€ ltwolved ln tlr'
strike. slnce stat6 R€giulation llo ' 34' "t "" itei*it":i:" "! :T^legislatlve t|olloy ..G

fort*r in the Atco*rolic i"v..ag" Ias (N.it.S.A. rlii-eg-gft to ltrevent Price 
't 
ttcridn'tl.a

to r€tall€rs, ls desigrnJ to ietota namrfacturerg and tiholesalere an equal oE ortunlttt

to ooqAte price"'vise ii-e,.i" sales to retaflel! ' i wlil also gtant ttre reu'f to tlr'

other t roleaalerg.

Accordingly, Frrauant to authoritv granteil by N'J'S'A' 33:1-39 anil

Stats R€gulation No. 3al anit- good cauae aPpeari"i, 
- it i" specially.rulf *'

l:ll#;:l't#-ffi i'.:{!+"$*ffi l'
troycd€8, 19?6, !|lr3uan! to nule 9(a) of ""t* 

ifrtli"i xt' 34' are herebr cto$d
to, rtil lnclndlng Deceder {r 1976'

atosEPB E. lglE
DIRE TOR
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3. APPELIAIIE DBCISIOI{S - @MEZ V. HARRISON.

Ranla Oomez, )

PAGE 3.

Tovr n Councl l, of
of Harrlson,

premlse s,
conce rnlng
sdmlttedl,y

l
App€ 11ant,

1)

i)
the Town

1t

)
Re sporde nt.

On App€41

coNcwsloNs. AND
ORDER

no6eFt-,il XeFoilel E-sA.l T'rTi"n." for AppeLLanb
Walter Mlchae l.8on, 86q., AtborrFy for R€spondent

BY TTIE DIRECTOR I

Xhe Hearer has flled the folLow1ng report heretn:

He are r ls Report

Thle 1s an appeal. from the actlon of the Mayor and Councll
of lbe Town of Harrlson (herelnafter, Counctl) nhtch, on February l,
1976, unanlmous 1y denled appe Llant rs appltcatlon for a pl.aee-to-pLace
transfer of her PLenary Retal1 Consumptlon Llcense C-22, from
premlses 203 South 4th Street to 338 Sussex Street, Ilarrlson.

Appellant contends that the actlon of the Councll was
arbltrary because, she a11ege8, she wouLd better serve the publlc
at the proposed locatlon than at the exlstlng one. The Councll,
ln lts ana er, denles bhls contentlon and avers that the proposed
Locatlon 1s adequateLy servlced by 1lquor Llcenseee i that the
transfer appllcatlon was opposed by resldents of the nelghborhood;
and that the pubL1c good tiould not be served by the grant of the
applleatlon to transfe r.

A de novo hearlng on appeal was heard ln thls Dlvlslon
pursuant to ffilE-5-of State Regulatlon No. L5 at v,rhlch the partles
were afforded fulL opportunlty to pres€nt evldence and cross-examlne
w1tne88e8.

Durlng the course of the hearlng, bhe nanre of Marcla
Passos, one of the orlglnaL appellants, uas de 1e ted as a party to
the wlthln proceedlng for the reason that she 1s no l,onger connest ed
wlth the Llcense or the ltcensed premlses.

In addltlon to appelLant, ihe land lord of the propo8€d
Loul8a Sanchez, and a nelghbor, Anthony PenneLla, testtfied
the er(18ttng premleee ard proposed l.ocatlon Hhlch were
less tban one bundred feet apart.
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fhe faebual contentlons are not tn substantlal controversy.
AppelLant acgutred her exlstlng premlses ln the Surnrne r ot L975. In
February 1976, she appued for the place-to-place transfer for the
reason that ber exl8tlng fac111tles $ere too ema11 for the
opera ti.on of a r"estaurant bu8lness. Addttlonally, the proposed
locatLon had once been a tavern, the llcense for whlch had been
revoked; thus, the proposed Locatlon afforded her a tavern-
restaurant faolUty wlthln LesE than one hundred feet from
app€ Xlant rf, exlstlng Prem1se8.

Penne l.1a descrlbed the area as belng ooth tndustrtal
ard resldentlal. There are factory bull'dlngs located acroes the
street from the proposed 1ocablon, and others are dolrn tbe street
from the exlsblng Premlse 8.

the Counell presented t€8tlmony of Ange 10 Clfe 111,
Cbatrman of the Llc€nslng Commlttee of bhe Councll, who, together
utth Councll rnembe r GorskI testlfled that the Councll had
unanlmoue 1y opposed the subJect transfer.

Councllman Clfe 111 asserted that be voted agalnst the
proposed transfer because, tn addttlon to conslderlng the
obJictlons, artlculated by the nelghbors' to-the transfer,. be r|as
alio nlndful of the fact that tbere v{ere sufftclent ava1lable
Uquor outlebs ln the area trblch also served food.

Councllman Stanley Gorskl, ln whose Ward the subJect
premlses ar.e loqated, testlfled that he ls fam1llar vrlth both the
ireeent premlses and-the proposed transfer ettug. He asserted
ttrat appE l1ant could lnstal.l,-a kttchen at tbe present locatlon ard
rt...1t-woul.d be much blgger than th18 here place that be wants to
nove lnto.tr Moreover, he consldered the obJectlons o{ t-f,e 

-

nelghbors 1n votlng aealnst the transfer. He asserted that, ever
Jf"Ee tte ltquor fceise of tkre prevl'ous occupant of ttre propoded
transfer locatlon was revoked, he has recelved no complalnte fron
the netghbors re latlve to parklng or anythlng e18e.

It nas stlpulated that the testtmony of the other
memberg of the Council (except, for Councl funan Makullngkl ) would
le s1m1lar to the testtdony offered by Councllmen clfe111 and
Oor8k1.

Anna Caveney ard Nel1 Goham who re81de ln bhe area of
the proposetl 1ocat1on, testlfled that thelr opposltLon to tk|e
tranifer related tp tlre conduct of that premtsea wben lt was
prevtousLy llcense'd. ftle record of the then onn€r of that ltcene
ilis i partfcularly poor one, and the nelgbbors were relleved when
tbat llcense wae ievoked. Slnce that tlrF, there bave been no
atlff1cu1t1es ln the area. A petltlon was obtalned fron several
nelghbor8 ard presented to the Counotl'.
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CounclLman John lrlakuLlnskt testlfted that he haschanged hls oplnlon slnce fre voteO'*aeilnet tne proposed transfer.*l h1:. op1n1on, the den1at. .f app"irafii,s app1lcatlon resuttecltrom the poLlt1ca1 aetlvlty or bi,nJnJz,- tte-ianoioi;-..i-;;;proposed premlse s.

The burden of_estab11sh1ng that bhe actlon of theBoard 1n denylng the tral'fe"_wau -ui"oneous 
and ehould be rever'dresfs wlth appellant. Rule 6 oi Siiii'-nusulatlon No. 1!. Thedeci'sl.n as to vrhether or not a l"lcense wl11 be transferred to ag:l:i"I*:""1?f :.11^rX il jlgil : ,, 

1l^ !ry 
- ilis 6. ins rance, wrth rn th-effi S; : : l' :,l"li 

"' H. # : 
6 
i ; I : ili * 

" 
: 

; j# 6;" : +ei$' 1Fe;ff r9t , Bu11e t1n2zt, J-vcut ... wnere Enere ls an honest alfTe re ril6_o:fTFiniJn r.,ll: ,:I.Tfl::-:f g-1^""1:r1on for or-uiiinir rhe transfer of a1lquor 1lcense, trre action oi-tni ffi;iil.Jilin,iiiii.ii liniour"uor oenylr€ the transfer should nor be;lF.t*91gr.-Fuii ilil"u"Ra11 li.ouors, 31 N.J. Super. -if i- (npp.-1, Lv. La).+ t.
lhe transfel-o{ a llquor llcense ls not an lnherenE

3: r?::"*i l1""l1 g?i; __^r{ du l*:.d 
-o n r.e a so.,au rJ e";und;, ;;; -

?:j.1"i? rsr11 be afflrmed. nr"rrro".-inJl'v;1"3;;;j
f tem-[. 'irsluourL rnc ' v' !'re ntolf ' Bu1letln ]'560,

Further, rronce the munlclpal. board has declded to granEor wlbhhold approvaL of a...appficaiion...ftu exerclse of dlscretlon
l#:j"::"*^u::.1::.9.::_1.I1:I rn trrJ-aosence of a Jrear-aiuue orunreasonable or arbltrary exerclBe or 1ts arec".,t1oi]:;:,f-i;;r;Farr,rs Tavern. rne._v. Newark, ii-N.j: d'gz,-=os- (iii6j:.. ,

the Dlrector. abldes_by bhe munlclpaLltyrs gnant ordenlal of the app'lcatlon so*toig;; i;" exerclse or Judgmenb anddlscretlon uas 'r'easonable. Thls-hai teerr the .Dlrector re eetti.edpractlce. See Fanwood v.-Locco. :: x.j. lo4-(1960);"^ " ""
Appellant fl'ed a memorandum ln supporb of her posltl.ncontendlng prlnclpally thai, the c"uncr r.,e acE10n was po11t1caLlymotivated. councllman Makuhnski iu -"!aterent 

of bls be L1ef tbatthe Councllrs actlon was so notlvated was urged as a basls forreversaL of CounclLrs decl..lon. Ihe 
-rJcord,"t,o".u.., -I.ipltu

Makur.lnskl rs oplnl0nr fa1r.s Lo 
-uurr.iunirrte 

_ 
such alLeged mot1vat10n.counclr.nan c1fe1r.1 vigorousty ouniu.i-";ch a1.leged lmproper nrotlvat 10n1n rebuttal testlmonv-ano empnasiz"o i6"t tr,e dou.,cii--iiai reSeceoa prlor appllcablon made for-a tranerj; to trre-;il;-;".;;!ed tocarlonfor elm11ar reaEong expreBEed frereli. --

It ls noted- bhat Councllman MakuLlnskl, who chal.lelrgedthe motlves of bls colLeagues as havln; b"u., poritrJiriJ_-in-"pr""a,dld,.hlnrself , vote agalnsE appe rraniis"apprlcatlon but a! thehearlng 1n thls Drv1s1on, apiirentrv changeo hls nlnd and now fee 1sthat app€11ant ls entltt;d !o tire iiu""ier.
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. It ls tbe duty of the Dlreotor of thls Dtvlslon to
xnake flrdlngs based upon tbe prsgented faots a8 ttte record
reveal.8. 

.

Ttre Dtr,eetorrs functl.on on appeals of thls klrd le not
to substltute hls personal oplnlon fgr that of the lssulng
autborlty, bu'e mer.e ly to de te rmlne $hether reasonable cauge exletg
for tts opXnlon and, tf so, to afflr.m lrrespeotl,v€ of hlg personal
vlel^rs. Bu1letln 1192, Item 2 and
cases clted
Bullettn 1306, Iten li Bertr
Bulletln 1334, Iten 1. In o r lroro I , actl.on o
munlclpal lslulng authorlty may not be rever8ed by tbe Dtrector
unless he flnds tbe "act of the Board vras clearly agalnst the
1og1c ard effeat of the presented facts. r' Hudaon-Bergen Countv
ReEgtl Llquor Stores Assn. v. Hoboken. ref ffigaZ).Cf. Fanwood v. Rooco. Supra.

If the appe.llant ls to prevatl, re Llance must be placed
ln Blvona v. Hock, 5 N.J. Super. 118 (npp. Dlv. 1949) whereln the
factual. context ts somewhat slmllar to tbe lnstant matter. If tle
reepordent ls to be aff,lrrFdr EEona., $upra. nust be dlstlngulstFd.

In 3.S@, the Dlrector afflrned ttle Boerd re denlal of
transfer ard the Appe llate DlvtsLon r.eversed that de termlnatlon
baslng tts ftndlng that the pr.opoeed nearby sltus of the llcens€
would have about 1;5OO square feet of space compared wlth 8OO
square feet ln tbe exlstlng loeatlon. Tk€ addltlona 1 squar€
footage $as planrF d for food Eervlce, aa here.

In the subJect proeeedlng, appellant offered no proof
relablve to tfte slze of the present and proposed premlses. However,
Connttteeman Ctfe1l.1 t',bo exanlr€d both premlses, testlfleds

rrlYrere ls no dlf fe r€nce . I mean thene lg
no dtfferenoe to thls extent that Mr. Oonez
bas a place:, hls present operatlon 18 as btg
as the one tbat he lrouLd be movlng lnto. Hls
bar ts almost btre same glze. He has the sanF
iltdth. Ihe only dtfference oould bave been
the kltchen, but that bulldlng ls blg enough to
aocorunodate the sane amo unt of peopLe that would
b€ Sotng lnto the premtses that he contenplateg
on ientlng. Thenele no dlfferenc€ ln that premloes. rl

In thlE connectlon, I an also'nlndful of the teetlnony
of Councl lnan Gorskl re Latlve to the Blzes of the respeotlv€ prelt ses.

It le apparent that the Counall l|elghed the beneflt to
be derlved by the appeuant 1n novlng to a neo looatlon $htoh
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eontalued kltchen faolLltles thus reltevtng her of' the expenseof remode l1ng her present facl11t1eB as agalnst the obJectlonsof area resldents $ho flant to enJoy tbe status g-re. of peaoe andqulet $h1ch they. dtd not have nhen a prtor ltcensee $aB operatlngat the proposed transfer 1ocat1on.

Ihe CounclL concluded that the proposed transfer wouldnot b€ ln the publlo tnterest. fhereln ltes the dtstlnctlon between
the lnstant eatter and BLvona, suora.

It has been long he 1d that 'hhere tbere 1s an
d1f fere.nce of oplnlon tn the exerclse of dlscretlon for
agalnst the transfer of a 11quor ltcense, tbe actlon of
lssutng authorlty 1n approvlng the transfer ehould not
dlsturbed. "_ PauL vf.Brass RalL Llq.uors. Inc., 31 N.J.

hone st
or
the
be

Supe r.

I flnd that there was nelther lmproper motlvatton shonnnor that tt€ oowd.lacted caprlclously or lrnproperly. In ohort,I flnd that the appellant d1d not eustaln the burden of establ,isblng

21.1, (App. Dtil-T954T:

that the action of the- munlclpal lseulhg authorlty was ln error,vllau urtE c.(; l,t (Jrl (Jt r,rlE- mull].g J.IJd J. LgsuLng auEQorLEy wa!, ].n error,ard should be reversed, as rrequlred by Rule 6 of State Regulatl6n
No. 15.

Accordlngly, 1t 1s, recornmended, that the actlon of
the Cowtall be afflr.med and the appeal be dlsnlosed.

Concluslons ard 0rder

No Exceptlons to the Hearer rs report were f l led pursuart
to Rule 1|| of State Regulatlon No. 15.

Ilavlng carefuLly consldered tbe entlre record hereln,
1nc ludtng tbe transcrlpt of the testlrcny, ard the He ar.e r rs
report, I ooncur ln the flndlnge and concLuelono of the Heaner
and adopt then as ny concluslond hereln.

Acoordlngly, lt ls, on thls 18th day of Novenber 19?6,

ORDEnED that the actl,on of the respordent lown Counall
of, th€ Totrn of llarrl8on be ani the Eane ls heneby afflrn€drard
tb6 ep9eal hereln b€ ard ls hereby dlsnlsged.

.tode pb H . LerrE r
Dlr€otor
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4. APPEIJATE DECIS IOr*I -

Kevtn A. Schrntd! r t/a
R. E. rS Plun,

' Appellant,

v.

Borougb Councll of .the
Borough of Bogota t

RespondenE.

BY THE DIRECTOR:

The Hearer hae ft led

. . . . . - - - - . . - . . - . . . :

E. Gerard Mccovern, Eoq. Attorney for Appellant
i"bett a. Baron, Esq.r Attorney for ResPondent

SCHUIDIT V. BOGOTA.

the Dllector staYed
before three daYs of

On Appsal

coNcLUSrO{S
and

ONDER

APPellant aPpeals from the action of resPondent Borough Colncll' of the Borough

of Bogota, (council) """o.Ji"g-;np.iiirrt 
r 

" Plenary Retail consumption Llcense G-5' for

premises 20 East Fort Le; Roadl nogoea' for-sixty iays effectlve Ja!l: 1.2' 
1975 for per-

nittlng end allowing rte-pieiil"" Eo be conduccti in- such a nanner as to constitute a

iof".ni.; ln vtolation of Rule 5 of State Regulation 20'

Appellant conEends ttrat the acEion of the CounciL ltas erroneous in thaE the

Resolurion and order aii-iot "or,t"in 
adequaee riiaine" of fact or concluslons of law;

that iE $ras arbilrary, capricious and an unreae""iuiE-.*.r.r 8e of -the.discretion 
of the

Councll; end wes noc basei uPon any comPeEent ptoof submltEed' Addltlonsllyt over

appellantrs objection ti"-t"!ti"e iee op"""d to lhe pubtrc and.11w t:::l*"y ltas received

from wtrnesse" or, "o*prrir,'i;-;; 
;hi;; ii".r,""" trad no pri-or notlce' and (bv lnference) had

no opPortunlty co rebut.

che followlng rePort hereln:

Ilearert s Report

the sixEy day suspenslon of llcenge ia unduly hareh

without the llcensed Prerol6es '
LastlY, he contends thai

glnce everY occurrance occurred

By orderl dated June L4, 1976t
deterdlnaEion of Ehis apPeal t but nof
bad alreadY been served.

rhe susPenslon Pendlng the
the slxtY daY susPension Perlod

A l!9 g9 aPpeal t'tas heard in this Divislon Pursuant to Rule 6 of sEate RegulaEion

No. 15. Full opportuntty"r.a Ji".aed the paf,lies t; inEroduce evidence, and to croes

examlne eritnesses. Thi6 would have cured 
"r,y 

pio."arrr"l defects which nay hgve occurred

below. The partiee hereto relled upon the trar,script of the _proceedtngs 
before the

council and purauanr ."'nrr.-a of siate neguratror, i5 a cerCllted copy thereof lt6E received

iilo etra.rr".. This waa eupplemented by cestinpny of appellanE'
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The Eranscript reveals that test.imony was eliciLed of 14 neighbors who reside
in close proximity to the alleged subjecL premises, and one member of che local pollce
department r"rho testified relative to official departmen! records. Briefly, Ehey complained' of.condiLlons attribuEable to the appellant concerning band rnusic emanating fron the' licensed premises at a volume that i.nterupted and, at times, prevented sl.eep; noise and

. shouting by youthful patrons especi.ally past midnight, on their rr'ay to and from lhe
,'lavern, which llkewise dlsEurbed or prevenled sleep; bottles, glasses and other debris

llLterln8 lawnsr walks and driveways; boltles deliberately smashed agains! walls end
Pavements, creating hazardous conditlons; destruction of prlvate properly; urinatlon on
Plants, shrubs and.walls; illegal parking which often blocked driveways and fire hydrants;
foul language; the loading of a van aE 4245 A.M. on a Sunday norning, with band and audlo
equiPmenE which necessitated rolling across 6 cement sidenalk, up a wooden ramp and across
the metal floor of Ehe van; and ln general, conditions which have been characterized as
unbearable.

On behalf of the eppellant, iL is argued thst he rnanaged the licensed premi.ses
properly, as evldence by Che fact ( unconEroverted) EhaE there have been no complainEs
relating to acts or conduct nithin the premises. The difficulties ascribed !o it
resulLed from persons, sone of who were patrons, who conducted themselves improperly outdide
of the prenises, which conducE hras not the responsibiliLy of the appellant.

As early a6 1936' lhe then DirecLor of this Division seaEed in lhe landnark case
of Conte v. Princetonr Bullelin 139 lcem 8, rrA llcense is a privilege. A li.censee must
keep his place and hls patronage under control. When the exercise of his personal right
becomes a nuisance to the comnurnity public interesE reguires theE Lhe privllege terminate.rl
This doct.rine has been cited repeatedly through the years. The MidniAht Sun v. carfield.
BulleLin 2188, Ltem 2, Ars Inn v. South Belmar. Bulletin ?22Q, IEen I are two of the nore
recent exs.nples. The three,aforecited cases delt lrith the harsher penalty of revocation
or refusaL to renew an existing licensel noE a 6o-day suspension,as hre have here.

".....it is well settled lhaE a licensee must keep his place and his patronage
under his control and is responsible for condiEions inside and oucside his prenises....rl
Capri v. East Nevr6.rk, Bulletin 1853, Item 3. The reason for the imposilion of such a
stric! rule is that the liquor busi.ness is an excepEional one, and courts have always
delt with iE exceptionally. See X-t Liquors v. Taylor, 17 N.J. 444 (L955, i }.{e'zza v.
Ganicchia, 15 N.J. 498 (1954).

It is firnly setEled that Lhe DirecEorrs function on appeal, is not to reverse
the decermination of the Munici.pal lssui-ng AuthoriEy unless he finds as a fact that there
was a clear abuse of di.screLion or unwarranted finding of fact or nistake of law by
respondent. Sc!qlmaq I:_@kr Bulletin 1520, It.em 1; lggggiI" _v.__&@, Bulletin 2073,
Item 2 and cases cited therein.

The burden of establishing that the council acted erroneously and in
an abuse of its discretion resEs with appellant, Rule 6 of state Regulation No. 15. The
.ultilDate tesE in these naEcers ia one of reasonablesness on the parE of the council. Or,
to puL it anolher way; could lhe members of Ehe council, as reasonabre persons, acging
reasonably, have come to their determination based upon the evidence presented? The Director
should not reverse unlees he flnds es 6 fact that Ehere nas a clear abuse of discretlon or
unwarranted findlng of



factornisEakeofthelawbyeheboard.Hudson-BergenCounEyRetall-Ll-quorstores-_
Assrn v. Hoboken, 135 N.J.L. 502 (E & a ls@ 43 N'J' suPer 277,

tsr-T;tutiilrj7); Lvons Farms Tavern v. Mu''.1;;rdE Alc., 55 N.J. 292 (sup. ct.1970).

Slnce there was e confLict in the testimony adduced before the Counc{lr it became

the duEy of the Council Eo evaluate the testimony, afEer observing the, deneanor of the

wiinessis, assessing lhe lnterests of each wltneis Lo Lhe ouEcone of Ehe proceeding; and

livir,g to.igLt to suih tesElbony as it found credible' IE is aPparent Ehat the gouncil

Eound-Che ieetinrony of the Councllra wlEnesE€g to bo believable in ghe clrcuratancea and

noE lmproperly motlvated. 1 concur ln that view.

I ftnd that the charge hereln was proved by a falr preponderance of ghe credlble
evldence. I, therefore, ffni thac appellant has faited co meet ite burden of esEablishlng
that the actlon of Council herein was erroneous and should be reversed'

The lestimony of the appellanE, Keven A' Schmidt, offered at lhe hearlng held by

this Division clearly indlcatee'a bona iide deslre to correct Ehose condltions which
plegued his nelghbors in BogoEa. ffi-"tt6-t i" actlon was underlaken subsequent Eo -the .
ir."ir'g held by the Council end the inpositlon of the subjecg suaPen6lon and therefore rhae
no direct bearlng uPon it.

Accordingly, it is recoMnended that Ehe action of the Council be affirned' the

appeal be dismlesed, and that the suspension heretofore lnposed by the councll and stayed

by the Dlreccor pending thls appeal be relnpoeed. It le further recomended that appellant
be credited trllh the thfee day6 ausPenalon servdd Prior to the effecEuetlon of the Dlrectorls
order ataylng the eeid susPenslon.
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COT{CLUSIONS AND ORDER

to che llearerrs RePort were filed Pursuant to Rule 14 of State

Havlng carefully considered the entlre record herein' includlng the transcrlPt
of rhe tesriitony, the L*trUit", and Ehe Hearerts RePort, I concur in the findlngs and

che recom$endetions of the Heaier and adopt Lhern as my concluslons hereln'

I have been informed that the very condiEions cornplelned of, whtch forned the

basl,e of the deterxnlnation by Ehe Council, renain unabaBed '

The llearer has pointed out rhaE three (3) days of the sixty (6o) days suspension

heretofore imPosed by ehe Council had been served before the Order of the Director waa

;;t;"J sraying rh. 
"arJ- 

su"pension. r shall rherefore give rhe appellant credlt for
the three (3) days arready- served, end shall reimPose lhe susPension minus the said

three (3) days slspene lon' already- served, maklng a Cot"l of flfty-seven (57) days'

Accordingly, lt is, on this 19th day of Novemb er 1976

oRDEREDthattheactionoftherespondentBoroughcounclloftheBorouSh
of BogoEa be and the same is hereby afflrned, and the aPPeal hereln be and the
same is hereby dlsmissedi and lE is further

ORDERED Ehat. my order dated June 14, 1976 staying the Councllrs BuspenaLon

pending the deEernlnaElon of thls appeal be and the same is hereby vacated; and it
is furcher
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oRDEREDthaLPtenaryReEsllcqlsunPtionLicenseC-5lssuedbytheBorough.
Council of the Borough of Logota to Kevin A' Schnidt, t/a R'E' ie Plum for premises

20 East Forr Lee noad, aogoti be and the sene ls hereby euspended for flfty- aeven

iszi a"y" comenclng Z:OO*a.U. Mondayr Nonenber 29, Lg76 and Cernlnatlng at 23oo A.u.

on TuesdaY, January 25, L977.

;'OSEPII H. IARNER
DIRECIQR

5. SEIZT'RE . FORFEITURE PROCEEDINGS . SPEAKEASY IN T'NI,ICET{SED CLI'B 'CIAIT'I
FOR RTIURN OF AICOHOLIC BEI/ERAGES AT@ gER,sOTqL| T DBIIED - CASII ATiD

PERSOIIAI,TY FORF'EITM - CIAIt,t O!' VEIDIIIG EQtrIPMEl|r OPERATOR REOGNIZED '
SI'M POSTD RSTT'RNED.

fn the Matter of the Selzure on :
Novenber 30, L97, of a quantlty !
of alcoho1i6 beverages, mJ.scel- ^ 3

laneous personal propeity and $98r& :
ln cash at the unllcensed prenlsss !
at 236 West Englewood Avenuer ln 3

Englewood, Bergen County r State of 3

Neu Jersey. !
a a a a a a a a a a a a a a a a a a . a . a o a a a a aaaaaa
Garden State Mus1e, ftrc.r by Dante Sorrentlt

Pro Se.
Steven E. Po11an, t"ffi"t3*sio;yufor clalnantr Bergen Couatv

Davld S. Plltzerl Esq. I Deputy Attolney Oenercll Appearlng for
Dtvls1on.

BI TnE DIRECIORT

Cass l{o. 131337

0n Eearlng

CONCLUSI0I{S end

Pertner r clal.nant t

ORDER

fhe Eearer has flled tbe followlng Report hereln3

Eearerl s Reoort

Thts matter came on for hearJ-ng pursuant !o the provlslons
of N.J.S.A. 33:L-56 and State Regulatlon No. 28r to deternine
whether certaln propertyt descrlbed 1n Schedule rrArf annexed
hereto and nade part heleofr constltutes unlawful property and
should be forfeltedl and, vhether the sun of $l50.0Or,deposited
with the Dlrectorr under protestr pursuant to a stipulatlon
entered lnto by Garden State Musice fnc. r representing the ap-
praised retall value of a'Jlrke box'and clgarelte machlne r which
were re turned to ltr shouLd be forfelted or returnedi and fur-
ther; whether the iun of $15O.O0' deposlted vith the Directort
undei protest, pursuant to a stlpulatlon entered lnto by Bergen
County Sportsiran Clubt Inc. representlng the appralsed retal1
value of the remalnlng personalty whlch u€re returned to lt,
should be forfelted or t€turned.
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At the hearing ln thls Dlvlslonr Dante Sorrentlr a partner
of Garden State Muslc. fnc.. appeared to assert a elaln for
the return of tlre sun'of $150.-0br posted on behalf of the Oarden
State Muslc, fnc. r as aforesald. He related that he placed hls
machlnes ln'the subJect prenises less thai .two nonths before
the selzure foL1ow1ng vhlch he was able to Saln entry lnto the
preldses on the few occaslons vhen the nachlnes were to be ser-
vlced only by belng adnltted by a "l,lr. Snlthrt who unlocked the
door fron the outslde. No one was present 1n the prenlses on
hls arrlval , nor dld he ever see anyone present other than rrMr.

Snlthrr. Th6re was no bar or aLcohollc beverages vlslble to hln.

ABC Agents MN and M testlfletl that they ltade an lnvestlgatlon
of the subject prenlses on Novernber 3Ot L975 about 1!l+5 A.U.,
proceeded lnto-the basement area of the bullallng, nhere a bar
vas located. One of the agents purchased a drlnli of bourbon-
and-vater r paylng for the drlnk wlth rnarked{ &oney. lbers-
after a selzure was effected.

No testimony was Lntroduced on behalf of the renalnlng
clalmant, but counsel for the clalnant, 1n oral ergurnent con-
tended that the entlre seizure was lllegaI because the Agents
bad not procured a search varrant prlor to thelr entry tnto
the prenises. In consequence of the allegecl 1l1ega1lty of the
seizure, al1 thlngs taken, as well as suns posted wlth tbe
Directof, under protest, should be returned.

the Deputy Attorney Oeneral appearlng on behalf of the
Dlvlslon, clenled thls thesls beeause the Agents had been
lnvitees of the clalmant, and, as such lnvltees made lndependent
observatlons of sales of alcoholle beverages whlch they conflrned
by purchase thernselves. S.tate v. .DlR.lenzo, 53 N.J. :60 (f 969);
S-tCtg v.. ?ovle, l+2 N.J. f , \3 il:i.
16E (196+) sg!. denled,379 U.s. 970 (196r) State v. 0ieen. 55l-8q (1964J p-g!. denlgd, 379 U.s. 97o (19;6r) state v. 0i'een, 55N.J. 13 t L7 Q969). Hence, no search warrants were requlred to
clothe the selzure wlth 1egaI1ty.

The selzed alcoholic bevetages are llllclt because they rere
lntended for sale wlthout a llcense. ln vlo1at1on of N.J.S.A.
J3:1-66 (t). Such LlLlclt a1coho11c beveragesl property and
cash selzed constttutc unlawfrrL paopertyr and are subJect to for-
felture.-_ N.J.S.A.,33!1-2, 66; Re Selzwe Case No. Ll ,156, Bul-
letLn I157t Iten j.

The test relating to the forfelture of selzed equlpnent be-
longlng to other than the owner revoLves about the .bggS Sldgnefgof the batlor of the equlpnent. ff the ball-or knew or should
have known that the equlpnent nay be used or was being used, ln
connectlon wtth 111lc1t sales of alcohollc beverages, then lts
claln for the return of the property vould be denletl. See
Selzure Case No. 12.167, Bulletln 2@8, ften 5.
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The good faith of the owner of the vending equlpnent seizedvas not controverted. There was little or no-opfortunlty af-forded for disclosure- that any a1coho11c beveragi;s were lresentor sold withln the subJec,t prenlses. In the tw5 months durlng
which the equipment. was placed there, no vlslt was roade wh-n anyper-sons were present wlthln; hence the dlsnay of the vendlng
nachlnes owner when notifled of the selzure,- as related Uv iheAgents. I, thereforer. reconnend tbat.the cialn for the rLturn
of the sruu posted by the owner of the vendlng €qulpmentr 0ardlen
State Muslc, Inc. be recognized, and that sun be re turnrid.

ft ls, further, recoruoended that the claim asserted for the
return of the alcoholj.c beverages, cash and sum posted under the
aforesatd stlpulatlon by the Bergen County Sportsnanrs Club bo
denled, and the same be forfelted, ln accordance wlth law.
N.J.S.4.33:1-66(e).

Conclusions and OrdeX

- Urltten Exceptlons to the Hearerr s Report were ftled by theclainant pursuant to Rule 4 of State Reguiatlon No. 28.

The thrust of the Exceptlons is that the Hearlng Officer
fa11ed to find that the search by the Agents of thls-Dlvlslon
was an tt11lega1 search in that'they conducted such searcfi vtth-out a warrant. Claimant further eontends that a warrantpern..ltt1ng sueh search was necessary 1n that the Agents werenot rrlnvitees, of the claimant, thu! thelr presenc6 rrl thln wouldrequlre offlclal sanction.

A review of the testlmony of the Agents dlspel1s such conclu-s{on. They were outside clalnantts premlses nhich was the subjectof.lnvesti.gatlon. As they observed three: na1es enter, they
Jolned those enterlng, and thelr presence l,ras accepted. Tirere-
upon, they approached a bar, ordered drlnks and weie served,faynent for such drlnks vas nade and accepted. At no tlne wasthelr presence challenged.

. No testlmony was offered by the claimant ln contravention ofthat of t!-e {BC, Agents, whose testimony was accepted as unconrro-verted. Thelr testlnony was not enlarSed by reason of elalnantrs
fa119re to testify, nor dld the Hearlng 0fflcer nake any adverseconcluslon by reasoncf such fallure to testlfy.

The absence of the search warrant and the lack of necessltytherefor, lras.adequatelY treated 1n the oral su:maifon giveii [,ythe Deputy Attorney General , at the concluslon of the hiarlng.
The cltatlons then advanced and referred to ln the Hearerrs Report
are baslc Ln these sltuatlcins.

f flnd the Exceptlons devold of nerlt. f shallr therefore,
deny the c1aln of Bergen County Sportsnan C1ub., Inc.

Accordinglyl lt ls on thls 18th day of Novembert 1976
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DETERMINED and oRDERED that the claln of oarden state Muslcl
f"c.-ior lhe return of ilre s'n of $150.00 posted by lt as afor6-
sald. be and the sane 1s hereby recognlzedl salct sum to De

retuined to 1tl and lt 1s further

DETERMIIVED antl ORDERED that the c1ain. of Bergen^County
Snortsman Clubr Inc. for the return of the sum of $1)u'u9t -;;;i;a-b; ri ai aroresaldl be and the sane 1s hereby 

'lenledi- 
the

!;id-;"t'to-le-rorrelted rind accounted for 1n eccoldance fllth
law; and lt ls further

DETERMINED antl ORDERED that the balance of the selzed property
lncludlne the alcohollc beverages and cash, in the anount of
$98.0\, is more fu1ly set forth ln Schedule rrAr', attached here-
to, coistltutes unlar.rful property, and the sane be ancl 1s nerglf
foifeited 1n accordance wlth-the-frovisions of N.J.S.A. ll:1-66;
and the sald alcoho1lc beverages be and the same sha1l be retalned
for the use of hospltal.s and State, county or nunlclpaL l.nstltu-
tlons, or destroyedl ln vhole or ln partr at the dllectlon of
ttre Director of the'Dlvlslon of AlcohoLlc Beverage Control.

Joseph Il. Iernerl
Dlr ec tor

200 -1-
1-

SCi{EDIILE 'IAN

contalners of alcohollc bevelages
barl 1 - refrlgeratorl 2 - freezersi
Julce box; I - clgarette . nqchlne IMlsc. pers. prope I and S98.04 - cash

A

fl*r-'vet-"*-
JoseDh H. IErner

Dl"rector


