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STATE o·F NEW JERSEY 
Dep~rtment. of Law and Public Safetj 

DIVISION OF ALCOHOLIC BEVEIV\GE CONTRQL 
1100 RB:ymond Blvd. . . Newark 2 si Na .. Jo_ 

BULLETIN 1484 Dec~mbe~ ·3~ 1962 

1. COURT DECISIONS-.;.. ESSEX COUNTY RETAIL LIQUOR STORES ASSOCIATio'N 
v ti N~,vARK, SMITH, HOME I,~QUORS INCORPORATED AND ·DAVIS -
DIRECTOR AFFIRMED~ 

Appellant, 

MUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL OF THE CITY OF . 
NEWARK, BARTLETT Mo SMITH9 trading as 
MULDOON LIQUORS, ·and HOME LIQUORS 
INCORPORATED or· New Jersey and 
WILLIAM HOWE DAVIS, Dir.~ctor, Division 
of Alcoholic Beverage Controle 

Respondents~ . 

) 

) 

) 

) 

) 

) 

-~-------~---~-~~-~~-~----~--~--~~-~---~~~. 
. . 

Argued September 24, 1962' - Decided Novenil;>er 2 1 1962 
. . 

·Before Judges Goldmann, Freund and Foley 

Mr. Leonard Brass argued the cause ;for·· appellant 
(Messrs. Brass and Brass, ~ttorneys)e 

Mr. Richard .L. Amster argued the cause for 
resp.ond,ent, Bartlett Mo Smi tho 

Mr. Abe W. Wasserman argued the cause ·ror 
respondent, Home· Liquors, Inc ... · 

Mr. Herbert s. Alterman, Deputy Attorney General, 
argued the cause for respondent, William Howe Davis, 
Dir~ctdr of Division bf Alcoholic Beverage Control. 
(Mr·& Arthur J. Sills,· Attorney General, attorney). 

The .opinion of the_ cour.t was delivered by FOLEY; .J .A.D. 

· Plaintiff appeals from a determination of tl).e Division of 
Alcoholic Bever~ge Control (Division) affirming two transfer 
orde.rs issued by the Board· of Alc_oholic Beverage Control ·of the 
Ci t_y o_ f .Newark (Board) Q (Essex County RLS. v. Newark, et als., 
Bulle.tin 1449, Item 1.) . · · · · : · 

' ' 

·Bartlett M~ Smith was the holder .of a retail consumption 
license for premises .~oca.ted at 776 South .·orange Avenue, Newark. 
On July 6~ 1961 he_fi~~d ati applicat~on td transfsr this . 
license to 773 South ,.Ol•apge Avenue.· (place-to-place transfer).· 
The application came on for hearing on July· 19, when plaintiff 
through its attorney appeared as an objector and requested 
assurance from Smith that he intendetj_ to operate the premises 
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at 773 South Orange Avenue· ;lf the license was granted.. After a 
lengthy colloquy the Chairman of the' Board., in effect,, declined 
to oblige Smith to state his pre$ent ititention with respect to 
future operation~ The transfer was granted() 

Qn August 3, 1961 an appliqation was made by Home.Liquors 
for the ~ransfer to it of Smith's license at the n~w pr~m~ses 
(person-to-person tr~nsfer). A he~ring on this applibation was 
conducted on August 16$. 1961, durlng which lt de·velo:p~d that on 

-.. June 20, 1961 Smith·had entered a contract of sale with Home 
Liquors conditioned upon the transfer of the license to 773G 
This application for transfer was also grahte~. , 

PI,intiff thert appealed to the Division f~om both. tfansferso 
- The petition of appeal alleged that the actions of the Municipal 

Board should be-reversed fo:r the following reasons: (a). the 
filing of the separate applications by respondents·s~ith and Home 
Liquors were made to circumvent Section 3o29 of the Revised 
Ordinance of the City qf Newark, and (b) the procedura .-fol},1owed 
by respondents ·S;mith and Home Liquors to effect aforesaid 
transfers was made ·in vio+a tion of Rule l~, of State Regulation 
Noo 6. · · - . 

The pertinent portion of Section 3Q29 of the Revised 
Ordinance of ·the City of Newark provides: 

. ' . . ·. . 

vtNo plenary reta~i consumption; l:l,cense·; ~x6ept. renewals 
for the same premises and transfers of license frpm 
person to person wi:thin the same premises~ shall be 
granted or transfer m·ade to other premises within a 
diSt9-nCe of one thOUSQ.nd f~et from· any other pr~mises 
then covered by a pilienary retail.consumption license, 
provided, however, tpat the local licEfnse issuing 
authorlty may, in its discretion~ grarit a transfer of 
an existing license to the same.licensee to other 
premises w~thin six hundred feet of the prerµises from 
which the transf~r is ·mad~·, notwithstand~ng that the 
premises to which th~ lic~n$e·i~ so transferred is 
within one thousand· f~et of an existing pienary ~etail 
consumption licen~ed prem1Sf3S"" · · 

Ru~e 14 of State Regulation Noa 6 proyides: 

~'Transfers of· licenses· both as to per.son and place mqy 
·be .app1~ed for s1m1:J.l taneously and in a single application; 

. but·1r there ls.such qombined appl.ication for person-to­
person and. pl~ce-to-plqce transfer, th~ license· shall not 
be transferred to t:tie appl'icaht unless the p;La.ce-to-place 
transfer is also effected." . · · · , . · 

. 
The ·answer filed on behalf of respcinqent Smith denied 

. appellan~'s allegations and, by way of separate .defense, .stated·: 

"The evidence adduced at the hearings be.low established 
-. .. that the transfer of the licensed premises fr.om No~ 

776 to No. 773 South Orange Avenue, Newark, ·New. Jersey, 
being the opposite side of the street on the same block, 
in no way aggravated the concentration of ljQenses and 
was.beneffcial to the public interest. -

. _ The· evidence add~ced at the hearings below estaplished 
that a denial.of· suqh transfer would impose a hardsh4.P 
up.on the licenE?ee ... 



. The e'lridence ad(j:uced at the hearing.s below eptablished .... 
that. the licensee .. actually· intended,· in. g-0od1. fafthj to. 

/ conduct the.: licensed· business at the new address ·1r. his 
··.·pending ?ale to Home Liquor's w~s not c·onsummated., n · · .v · 

:~he \u1sw:er ·filed:.:.on. behalf of. respondept. Honie. ·Liquors denied._·· 
. ·.the allegations of the appellant@ .The. answer· o'f .:respondent Board~-::,· 
.. :denied· the .allegations of: the appellant and· allege:d that "the · · 
>gt·ound.s· upon which the ·1ssti.ing authority made· its decision were 

based upon the factual' testimony before the Board from which it·, 
. in its· sound discretion, concluded that the transfer· should be 
· ·.granted o ti · . , . . , ·"· .· .... · : .· . . . .. . . 

ThEf appeal was heard de .!1Q..YQ. pursuant to Rule 6 of. State 
Regulation No~ 15" The transcripts of the proceeding's before 
the respondent.Boardwer~ received in evidence. and additional 

·and supplemental· tE!stimony· was presented by appellant and 
. :responde!1.ts, in accorda.nc~ with Rules 6 .. and . $ of · said Regula tion·o 

·' - . . . •' . . 
. ' 

. --~ . . . ··. . . . .. 

. ·The Division Director".11 in affirming the Ao B~C0· ·hearer vs ... , :.; 
.reportzJilld dismissing the appeal from t.he Board,·:ro~d; · 

. ·~ ... 
•: ·:· • • : •• :. ! •• • ' l .. ,;. 

.TVWhile. I: am convinced" ·that. ·the· me·thods u~~d ... i~;.::ilcensee 
· Smith<and· Home. Liquors :.were· w:lth,out :·question for _the 
· ptirpos;e· ·of · circ"umve1iting. the . locaL ... or.diria.n~·e:9 ·n~ver-
.·, theless ·t~is fact.was forcibly. called to ·the~:.a.*' .. t:ention 

·. orr~he: respondent .. Board and argued- at lengtl.1~···-.However, .. 
.. ~he ·Board saw fit ~to grant· the ···transfer. arid,.- regardless·. 

··.:-_:of": my per.sonar .. opinion. of· the ·means devisf3d ·: ... to:· effect · 
_ the __ transfer, I will. not question the ·aiseretionary 

, . · ~,autll'.ori ty, in this case, ~ of ~he Board to grant ·the 
.~<-; ., transfero" · . ·· · · · · · · , · · 

,.-._, .,.: .. The essenc_e·. 9f appellant;·· Associa tionfs a·tt(lck.:· on ·the ... 
;., ~.:tr~nsfers is that:the· local .licensing board and" the .. Director of 

:· · · · .. the Division of· Al<mholic Beverage .Control abused· their respective 
.. · discretionary~ powers o ·_It charges that· there was ,a: cJear .evasion· of 

. the provisions· of section J ~ 2.9 qf. the Revised:· O~di~ftnces:· of the. 
, .City· 9f ·Newark·.. · The ·Board;_· .. ! t.··,is ·said,.'· had :no juri$diction to 
.·,. t'rarisfer re.sporident Smith v. s . license iri .. vl_ol~tion 0.f >the·. ordinanc·e 

.. {citing .Petrangeli" v ~·:Barrett:; .·.33 N e>J~ -SujJer ~ :·>J78 ;· . .>3g4 __ .{Alme , 
· 'Dive1954) ,:_and ·Tube Barsi Inc·(; v.,·"·Commuters Bar·, .. rnco -18. N 11>.J e .. ·. 

Super~: 351 3 ' 35·4: ·<!liii@Dive· 1952)), and. ·in .·r~_t;her. v_ic,lattop. of: . 
Rule 14· o·r· State-.~egUlation Noo 6. (ci:t.1ng·.~Dal0Roth :V~ ,.Div" of · 
Alcoholic· Beverage Control,· :28 N~J ~·Super.,. 246. {AP..Y,e::Div.·· 1953), · 
and Wilner~s .Liquors v .. Jers.ey City~ A.,B .. c~· Bul~et.~~:J33Z~ · · 
Item 3) Q • . . : • _. : : ·• · . • • . ·. • · · . • . "· •.• •• ·:,·,· ~ . · 

Our· decision · i~ Dal Roth,". and the A & Bj~ G • .-Directbr·, s · . . 
de~_ermina. tion in Wilner gs Liquors .are. ·completely distinguishable .a 

T_hos.e _cases involved a· single,. combined .application:,.·not by. the 
licens.ee but.· by ·,the proposed~ transferee for a plac.e-to..;..place and 
person-t6-person · transfers,: of a plenary_ re~~il'.. c~nsumption 
licens·e under ·the ,Jer·sey City ... oi'dinance which ,forbade·. the granting 
of the transfer.· of _·a ··plenary· re.tail cons1:Uilpti6n 11·cense to:»any 
premises whose. entrance was: within 750 feet .of ... the ··entrance ·to 
an:· existing. licensed premi~~s, but. permitted an exception· in the 
case of. any existing 11,..censee: seeking· "a· .transfer .who· was· compelled 
tci vacat~ th\3 ·licensed ·premis.es· ·ror. any _reason ·Which,. ·in the · · 
opinion of. the local governing. bodyJi was ·not·· c.aused by .any .. _ · 
ac.tion·. on hi~ . part~.. · · .. · · 

.. 7 . ' . l. ' .. 

. . ',· . ·I .. . :· . . , . , , 

ft should also.be observed that the· language of Rule 14; 
State .Regula1tion No fl 6, · is permissive, not mandatory:· · transfers 

. . t ·. . 
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of licenses both as to person and place vv_may be applied for· 
simultaneously nr1d in.a·singTe applica tione v'I This clearly implies 
the propriety of separate applications, _as was done here& 

As the Supreme Court poj.nted out in Fanwood v. Rocco,. 
.33 ~J e 404, 414-415 (1960), on,~~n appeal from the action of 
the· locaJ:- licensing Board, the Director· conducts a de novo 
hearing and makes necessary ractual and legal determinations on 
the record bef.or.e· himo. 'rhe settled practice. is that he will 
affirm the municipality's grant or denial of the license transfer 
so long as the local board~s exercise of judgment and discretion 
was reasonable.,, The appellate court,.on review, will not inter­
fere with his determination.so long a.sit was not unreasonable 
or' illegally grounded" 

The language of section 3 .. 29 of _the Newark ordinance is 
clear and unambiguous, ·and this is expressly conceded by 
appellant~ Despite the concession, it insists upon reading into 
the exception clause the requirement that the nsame licensee 11 

seeking the place-to-place transfer must intend to continue to 
operate his busines-s at the new location" Nothing in the ordinanc 
requires such construction(> "Same .liceuseen refers to a licen$9e 
-already holding a 11c.ense within 600 feet of the premises to whicl 
the tran·sfer is sought e Sec ti.on 3., 29 imposes no further limi ta tic 

Appellant argues that the "intent 11 of the ordinance was 
violatedo Section 3o29 ·or course, makes no mention of what the 
transferorWs intention ~ight be. Although ·our goal in con­
struing -an ordinance is to discover and effectuate the local 
legislative intent, that intent must be found -in the language used 
See Brundage v. Randolph Tp., 54 N.J.surr· 3g4, 396 (App.Div. 
1959), affirmed on opinion 30 N.Jo 555 ~1959); Wright v. Volk, 7 
N.J.1~ 5-6 (1951)& Ordinances are to receive a reasonable con­
strtiction and application, to serve the apparent legislative 
purpose·., . We will not depo.rt from the plain meaning of language 
which is free of ambiguity, for an ordinance .. must be construed · 
according. to the ordinary meaning of its words and phrases. 
These are to be taken in their ordinary or popular sense, unless 
it plainly appears that they_ are used in a different sense. 
Sexton Ve Bates, 17 NoJ9 SuperQ 246, 253 et ~e (1aw Div, 1951) 
affirmed on opinion below, 21 N.Jo 9.ll11er 329 lAlll>.oDiv. 1952); 6 
N.,cQuillin, MunicipaJ..:_.Corpora t_i_pns (3rd ed G 1949)' SS 20 e4 7, .12· 
114; cf 9 R~S., 1 :l~L. Applying ordinary meaning· to the words 
11 same licensee," there appears little reason for interpreting 
those words in the manner asserted by appellant. 

In this connection, and indicative of the fact that the Board 
ahd the Director of the Division properly construed the exception 
in s-ection 3.,, 29 of the ordinance in accordance with the local 
legislative purpose, is the fact that Newark found it advisable 
to amend the ordinance in November 1961 as follows~ 

n1 o (a.) No plenary retail consumption· license, except . 
renewals for the same premis~s and transfers of 
licenses from person to person within the same premises; 
shall be granted or transfer made to other premises 

·within a distance of one thousand feet from any other 
premises then covered by [a] .anv other plenary retail 
consumption license (b] or any pl~nary retail dis-
tri bu ti on lie ense ,_ provided, however,, that the local 
license issuing authority may, in its discretion, grant 
a transfer 6f an existing.license to the same licensee 
only, to other premises within six hundred feet.of the 
premises from which the transfer is made, notwith­
standing that the premises to which the license is so 
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transferred is w~thin one·thousand feet of an 
. existing plenary retail consumption [ lic·ensed 

·:.premises] license or plenari.retail distributiori· 
-. license !!_pr~vided·2 howev~r ,)l that such. transfer shall 

·be made in . ood faith .and shall inure. sol~for th~ 
benefit of the same licensee .n . Bracke;ts : indicate -

.matter omitted from the original' -o·rdinarice ;· italics · 
indicate new matterQ) . . . · - - . . . 

. Thus, an .existing lic~nse may ·now be transferred to the same 
.licensee only, and the transfer must be made in good faith and 
inure solely· for the benefit of the same licensee~ While the 
provisions of the amendatory ordinance can have no determinative 
effect upon·the outcome.of ·the case before us, the. fact that 
the. Newark g'overning body c.onsidered ·this amendment. advisable 
is clearly indicative of.its understand~;gg of the ordinance in 

·.effect at the time when the transfers here involved were 
approved: i fl e.,-, the words· "s_ame licenseen were to be given their 

_commbn·and popular meanin$c 

. . : The effect_ of ·the amendment is discussed in· 1 Sutherland, . 
Statutory Constructio~n (.3rd edo 1943):; ss 1930, -.12.e 412 ·et ..§fili.: 

and 

".* ~·.* '[.TJhe courts. have .decla1~ed that the mere fact 
that the legislature enacts an amendment· indicates that. 
·1 t. there by ·intended . to . change the original act by 
creating a new.right.or withdrawingan existing one. 

-. Therefore, any material change in the language ·of the 
original act is.presumed to indicate a change ·in· legal 

.. rights o The. legislature is presumed· to know the prior 
···construction of terms in the original· act, '~nd an 

amendment substituting a new term or phra·se ·for one 
previously construed ind.icates that .the· judicial or 
executive construction of the former term or· phrase 

. did not correspond with the legislative intent .and a 
_different interpretation should be ·given· the new term 
. or phrase. n (at pages 412-413) 

. . . ' 

·"Not.only is this presumption of change used· in con­
struing the .provtsio;ns of the ainendat.ory act, but it 
Js .fr~quently resorted to in li_tigation arising after 
the amendment to determine ri'ghts accrueg under the . 
original a·ctG ·Thus, it is .presumed that._the provisions . 
added by amendment ·were not included ·1n the original ·· - -

.. , .. act4)."_. (at ~.415) :· . · · · ·. ·. - - ,. :. . 
. . . 

A change of language in a statute or ordinance .... ord.i:O:arily .·~.implie~ . 
a purposeful. alter.ation in substance. Se~. Nagy··vo Ford.Motor Co.,-._· 
6 N -~ •. 341,348. (1951) f;' 

·our ·consideration· of the amendatory ordinance. of :[qovem.ber 
.19611- ~dopted ·several months. af~er. the_ ·granting of the transfer 
in question,· indicates that-the.ordinance ~n effec~ at.th~··time 

.. of the- :_transfers did not have the meaning urged by. appellant . 
associat:ion. ,The words "sam·e licensee" in the· original .ordinance 

_ wer~ not' mo:dified by the word "only, n nor was ·there a. provi·sion 
requiring the· transfer to n1nure solely for the benefit cf. the same. 
licensee·." Thus, the ordinance meant just what· the Board· and the 
Director construed it to mean -~ that licensee Smith was the 
"same licensee" applying for a trarn~fer to the premises across 
the· street at 773 South Orange Avenue, and was entitled to such 
a transfer. · 
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Much of appellantVs argument is devoted to the assertion 
that respondents "circumvented" the Newark ordinance. For.get­
ting for the moment that the language- of the ordinance is clear 
and unambiguous, it is not inappropriate to note that there is. 
a real distinction between avoiding the limitations of an 
ordin~nce and evadin,g_ theme. Avoidance. of the· prescriptions of 
~ statute. or ordinance is entirely per~issible; evasion of its 
requirements falls outside the bounds of legal activity. This 
distinction is most often found in the field of taxation. 
For example, see~ Ve Grinell, 179 Fq· 2d g73 (lQ Cir. 1950); 
Distinctive Theatres of Columbus v,, .Lool"Qer·) _165 ·F • .§!nm., 410, 
·411 (D~ Co Ohio 1958) Q 

Notwithstanding the fact that the-Director may have con­
sidered that respond~nts circumvented the ordinance by avoiding. 
it, he correctly determined that he would not question the 
discretionary authority of the Board to grant the t"ransferso 

·At the. hearing· before the Board, counsel for appellant Smith, 
in answer to a question put by the chairman, stated that the 
application r.or a place-to--pla.ce transfer was bo® fide. Con­
.tinuing, he said: 

"If he [counsel for appellant] is asking what our 
future intentions are, have we made any commitments, 
I say it is impropere 

It is our intention to transfer this license, ·if 
you·grant.it." 

. The Board, with ~owledge of the pertinent facts.'" determined 
··that licensee Smith.came within the exceptive provision of 

section 3.29 ln that he was the "same licensee'' insofar as the 
place-to-place transfer was conce.rned~ Respondents made·kn-own to· 
the Board their reasons for proceeding in the manner they did. 
The' ordinance and the steps taken by respond.ents to obtain the 
place-to-place and person-to-person transfers were argued at 
length, both.before the.Boar~ and the Div~sion hearer. Sub­
stantial testimony was introduced in- support of the propriety of 
the actions taken.. The _Board~ the hearer, and the Director 
were satisfied that what Smith did was compatible with the 
language or· the ordinancee The Director was not bound to 
reverse the Board's decision llllless he found its action un~ 
reasonable" As noted, he found no abuse of its discretion. 

Although the interpretation of the ordinance is a question 
peculiarly suited to judicial treatment,· and the opinions of 
the· Board and Director would not be as persuasive as they would 
be on questions of fact within their purview.2 Jantausch v. · 

·Borough of Verona·, 41 N.J. Super~ S9, 96-97 (Law Div. 1956), 
affirmed 24 lhJ,. 326 (1957), the court in that case made clear 
that this does not mean that the views of the administrative 
bodies "should. not receive respectful considera tfon." (at riag·e 
97) Cf. DeVita v$ Housin Authorit of Cit of Paterson, 17 N.J. 
350, 357 1955' ;·No .. Central. Counties Retail Liquor etc., v. 
Edison Tp., 68 N .. J0Su12ero 351, 359 (fil211. Div. 1961) •. · 

Affirmedo 
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SOUTH.AMP.TON. - . PRICKETT· v o: ·. 

ANDREW.KALMAN 
. . . :-. .... " ... ' 

..... Appellant~· 

TOWNSHIP.· COMMIT.TEE OF THE 
TOWNSHIP OF SOUTHAM?TON, 

). 

.) 

) 

) 

·) 
. ; 

. _ · Respondent. . . . ) 

--~~-----~~------~--~-----~---~---
ON APPEAL 

'' _Ad:~ .. t~/Pr~-~~e~t~_-·. ·:. :_. ·:· · · · · ) 
. CONCLUSIONS 
·AND· ORDER 

.· . - ·, .. 
.. 

• !.:") . -~pp.el~ant '· · 
. ··-.. ' 

). 

.} 

) 

) 

. ~V·@-_/ '. 
' -:.· .. • • ·.J.-

:· ."··> .:~.~:TOWNfiHIP COMMIT.TEE. OF THE ... 
" . ·. .· .T"QWNS.HIP_· JlF .. _ SOUT~PTON, . . 

' ·. •. '~ ~':: ~ .. : .~ . . : .. . . .. . . . ' . . 

. ~ .· 

. Respondent .. 
:~~-'C#l=a-o...-.s»SDO~~~.-o,~.m~-ciao~a;.wtlmP....,.9flliOID--..~-.aom11111S.a-=»,...~an.~~c;;:m 

· ; . Pow~ll and Davis~ Esqs., by James J'L -Davis,_· J~ ~ i- ·Es-q·,·, A tt9rneys 
·· ·· . . .for Appellants o · · · · . · · 

'·-"-Dimon,· Haine~ &·Bunting, Esqs~, by Martin Le.Hain~·s.?· Esq@, 
· Attorneys· for Respondent. 

. . 

. BY. THE DIRECTOR:. .- '. ,. . ) : . ~ . 
. . . 

· ·· ihe He·arer has· filed· ·the · foilowing Rep~rt ~herein: 
:·· . • · i · .. 

' .. · . 

. , ___ ... , . .: .. ·_;,·The within, -_appeais (wherein the· same·· licens.e is · __ :involved), 
. />having .been ·heard .·s~mul taneously; may· proper4.Y. '.be:: decide.d.·. 
·_":_'';~og,e,t~e~ '\:. , . · · . ·, · ... . ":· · · ·. ~- · · · :' · : ~- · 

I. . .. ,. • . ·, - ·',, ,· •. : J. :· . . - ' ·~. . ,.' • ' • . . . , • . - •· •. :_' . 

. ·. :·'.·.::--.: .... ;.: ,.-:·vrAppellan-t Andrew Kalman. appeals ·from the unatiimou~:'' a,ction 
: .c»t re·spondent in' denyipg a ·p~rson..:,to-person arid ·_·place-tq*place 
tr~_nsfer o.f ·a plenary retair· consumption i1icense.: .from· Ad~ ·r $ . 

Prickett to him·, and from premises. formerly ·1·0cat'ed .at:.Route 
.206 ,.--. Vincentown,·· to. p~emises· on Route 206 one :mile squth of 
Viriceptowµ,. ho.th :To~ship. of; Southamptonm: .. :·'. · 

·:. ~ • .. ·' • .: . l • . 

· > :~",_.·?'App-~llarit K~lman c-ont·erids .·_in:· ~his _peti ti_~r{ .of, ·appe.al ·.that 
-;the· ·action·. of ·respond.ant·· was ·erroneous and should·' be ~eversed 

.· 'becau'se· ~No·. traffic :,ha_zard:: _could: possibly exist_. (Rout~ ·_'~06 for 
.· ma~y .. miles. _111, both. ·c;tire.c~ions .is. straight·, ·arid l_e_v~l .W'~"~-~ wide 

sbo"l1lqer.s}., .. There.' are. only .two dwelling houses with.:in-.:~_-' 500. 
· ·ya::r·4.~·.rad;+us; >there· are ample ._~ff-road parkj .. ng· fa9ili.tie.s c . , The 
ba·sts.~ t~t. ,the'· premises· to be licensed are situate ··1/2, mile .. :· 
from another. tavern is comple~eiy incorrect, :the_ .:d·i's~anc,~;--.,,bE)ing 
approxima_tely · 2 milefs o v . . · · · . ·· · ·. · ·. . · .',· · · · ._·. :· .. : "::_:·:" 0

·'.' • • • 

~ ' . .· ., ; . '; 
; . 

. ;:._'.·"The answer~ of .. respondent denies .. said · alle~ga tion· ·contained 
i~. ·t.J:ie, p~'ti_tion.· of ·appeal"· .In· addi ~ion. th~reto respon,~~!i-t:·:"~vers: 

~.;"_: ,··:>'.·, ~~(ri) .. The-·:_ope~ation· of a ... taproom· at· thet .des.ired l.6ba·t·io~·-".: __ 
· >...... · would <fonsti tute a traffic hazard ·by reason .. o.f. the"_., 

fact that the pre~ises are located· in a sparsely'.· °'· 
settled area primarily reached only by automobil~ so 
that patrons~consuming alc.oholic beverages on the 
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premises would be lik~ly to depart the~ef~om 
driving motor vehicles while under the influence 
of alcohola 

w {b) rrhe Township Cammi ttee of Southampton Township 
exercise~ its discretion in all respects with 

. propriety \_,.and its decision was made· in the public 

. interest.,! f 

'hAppellant Ada Itj Prickett appeals from the unanimous actidn 
of respondent in denying a renewal of her plenary retail con­
sumption llcense for premlses to be constructed on the site where 
her former licensed premises existed on Route 206., Vincentownm 
Al tho.ugh ·the petition of appeal from the de'nial 0f renewal . had 
not .been filed at the date of the within hearing, it was 
stipulated by the parties hereto that the matter be heard and tha.t 
the said petition of appeal be filed subsequent the~eto. The -
said petition·of appeal was filed with this Division- in accordance 
with the stipulation9 

''.A.ppellant.Prickett alleges in her petition of appeal that 
the purpose in filing an application for r.enewal of the license 
for the current period was to keep the license in existence 
pending the outcome of appeal filed by appellant Kalman, and that 
the denial of the renewal by respondent was erroneouse 

"Respondent in its answer contends in substance that the 
non-use of the said license by appellant Prickett for so many 
years was contrary to public interest and thus the action of 
respondent in denying the application for renewal was proper. 

''It appears from the testimony of appellant Pri.ckett that 
the license in question had been transferred to her in 1954 (the 
records of this Division disclose the date of said transfer to 
be December 29, 1954) and had been renewed each successive year 
thereafter including 19Ql-62c It further appears from the 
testimony of appellant ~ricke.tt that j since the license was 
transferred to her, she never used the privilege of the license 
because shortly after becoming the holder thereof in 1954 the 
premises were completely damaged by vandals and the necessary 
repairs were never made., As a.result thereof, the building 
eventually disintegrated and was fi.nally condepmed by the . 
authoritieso · She further testified that the premises of appellant 
Kalman, to which transfer ls sought, is in"excess of four and one­
half miles from her former location~ 

"Appellant Ka-lman testified. that he has entered into a 
ten-year lease for the proposed· ljacensed prem:tses, ·the latter 
being a one-story building rif cinder blocks and dovered ~ith 
stucco containing ~about two roomso; that the building is 
located 175 to 80 feetv from the highway along which there ar~ 
no sidewalks so that persons patronlzing the establishment would 
of.necessity have to use an automobile to reach the premisese 

"Four persons, including a clergyrnan.,9 testified in opposition 
to the transfer of the license to the proposed location. It 
appea:rs from the testimony of William A9 Ewen, one of the . 
objectors, that he attended the meeting before the respondent at 
which 1within the neighborhood of 100~ persons were present 
objecting to the transfer and that peti.tions icontaining somewhat 
over 500 signatures.' opposing the trarrnfer were presented to 
respondent. · ·· 

"Justice Jacobs, speaking for the New Jersey Supreme Court'" 
in a matter very similar to the instant case, stated that the 



m-un:t.cipal._ gov~rning __ b9dy may reasona.bly _honor- local sentiments· 
_..PY .. d~:cli~ing_ ... to l;i<?ense. :ta.verns_ · ~nd ·packag.e··stores ,in designated· 

.: .. -)ir_~as: with_in .. ·t:q.e ... ,mµnicipality.._ : See ,·Borough. of Fs_nwood.a...J! ·. 
Municipal Corporation v e Antonio .. Roceo and" Di vision of Alcoholic 
'B'6v~rage Go~troJ:,. J.3 N oJ 0 404 {pp.' 412,:. 4,13:} :a.nd: cases Cited. . 

· · :· · ••tr{ ·Fanwood. v •· Rc»6co ;· ·59 N.J (I ·super •. J06,- :Judge Gaulkirt; 
.referring.to.Ward·v. Scott, 16 N.J. 16 (1954) wherein the ·. 
Supreme Court dealt with an appeal from the grant" .o.f a · z·oning.: 
va_riance, ·:stated:.·· · . ,, .· . '• ·. . : . · . · · · ·. 

'***what the ,court .:said in ·that case is doubly weighty· 
here' for he.re. the more seri·ous .. matt.er of liquor is 
involved, and here the municipality did not grant, . 

l: but ·denied, the. appl'ica t:l.ono' . · . 

"The· Court satd _-in Ward·-v. ,sc·ott, ·sup.ra: 

.JLoqar~· -officials who are. thoroughly fam.iliar with 
· ... their c9mmµni·ty '-s. characteri_::;tics and interes.ts< · · ,. · 

·and are tbe proper representative~ of its.~eople, 
are undoubtedly the best equipped· to pass initially 
9n such, applications'.*** • ._ And. ·their .deter.mina tions · · 

. should not· be approa:ched with .. a general ·feeling of· 
. , s.uspi9iori, for as .. Justi(!e Hol.me-s. ha_s pr9pe.rl.y:.: · ·: ...... 
. . . admonished: "Universal distrust creates universal-

·. incompetence." . Ora.ham -v. United. ~ta tes , .. 231- u~ s .. ·" 
.· 4 74' .: 4~0; 34 ·S_ •. Ct. 148·,. · 151, "58·· L. Ed!' : 31.9,. 324 (l 913) • 
. Where,. a-s _ het.e, ·.the applic·a tion· *** has. :been given care­
: _ful. and copscien~ious consideration· by the. zoning _board 
"and the· town-'. co:up9il Cl.nd has 'been 'acted upori by:· .both·" 
of them. iri strict c_onf9rmity with the. procedural and'' 
substantive te~ms of the st.atute,, the ultimate interests 

. _of eff~ctive: zoning _will- be advanced by: permitting· the 
acti.on of the municipal offioials to stand, in·the 

·absence. of· ai:i. affirmative. showing. that it· ·wa·s .manifestly 
in· ab11se ·of their· discretionary· authority~-' · · · 

11It is well est.ablished that the transfer. of a liquor 

. \ 

.. license . is not. art. ipb.erent _or . automatic . right, and that the 
issuing- authority may .. grant ·or deny ·the transfer in the· exercise 
of a. reasona bl~ dis.cre·tion. · After cqnsider,-ing .. the evidence· herein-, · 

·T conclud.e:· that appellant Kalman. _has failed to susta.1.n the_ .. burden · 
, . , thAt' -_the. action of the respondent was arbitrary ·or constit.ut~d an 

~buse. of its discretionc~.ry power:.. . .Ru.le 6 of_ State Regu).ati_on 
·No_.·_ 1;-. . . 

· .. "I.shall n:owdiscuss. the .. matter of. 0

denial·of renewal--of 
~ppellant Prickett_•:s iicense to ·be issued for a bu:ilding_ to be 
constructed at it~_ former site. 

·. - . 

· .·. ~1 It appears that res1fondent renewed. each year, including· 
the_ 1961-62 licensing term, appellant Pricke~t~_.s 11.9e_nse. acquired 
in 1954. In explanation of her fa-ilure to exerc~se the privilege. 
of the license and the reason she seeks renewal thereof, 
a·ppellant Prickett test:tt.fied as ;follow~: 

'Q Will you. t_ell Mr ... l\:~emer-why you. hav~. not. exerci'sed 
the privileges of that license? 

'A. ·Well, this_ last year, of .course, . my moth~r died a~1<t 
. my fa. the·r .died.- and I. had those. expense~.. -This last ·. · 
"year I was .going,: to try to build,. and .. I went to ·:th~ .. 
· lawyer who had: ~rnY mother's e_sta te, who owns. t~e r~a.1 
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.estate that the 1fcense ·was issued ·for, to find.· o.ut. 
how- we co1ild go ·about· settling· ·1 t so I. co11:1d t·ry ··to · .. 
put a. building· on,. and. qe informed me Mr·~ 'Fer.ouse, .'wlio" · · . 
I believe .is th~ -Burlington c;ounty wel.fare deparbnerit1.·. 
they .. had pla·ced a. Tien-. against the ·pfope·r.ty fo:r,· s:tx . · .-· .. 
thousand dollars for my mothe;r • s · care· in Trenton .. ·. · 
~ospital; · · 

* ·* i~ *· * ; ' . 

'Q Is it your desire that a renewal of 'the lic-er1.~e 
marked here in evidence as Exhibit A.:.1 be grant.ed · ... 
for th~ purpose solely of. ena bllng you ·to t'ransfe:r 
it to Mr.. .Kalman? · .. . . · · 

.. _· ·.·· .' 

'A. Yes, sir 41 My husband is ill~ He hasn't .. be.en. wo:rlting ~ 
I have :to work. I have three young children· to . 

1 support, plus him and his medic&l bills.' ·:: · · · 

. . non June 17, i962, the members of the :r~sporid·ent.'rown'.sh:tp -
Committee unanimously disapproved the applic~ tion ·for· renewal·.··· 
of the license·<· · · · · · · · · · · · . ·.· · · ... · ·: · ·· . · · :. ·. · 

. · "Mere ·non~user will not of 1 ts elf void· a license·~:.:. ·See··.-. 
Re Tarantola,: Bulletin 570, Ite·m 5 G However;. ·a niuniclpq):. ~:s:l.1.ling. 
authority .should not be required to renew. a lic::ens·e<·)Jnder; which 
no bus-iness has -been_ conducted for a protracted .peri'od, Utjles'S.<:..; 

. conv~nci11g evidence in expl~nation and_ j.Ustific::·ation· of: non,...-·.·: ... 
:US:er is adduced. :Hall v. Mt. Ephraim,. Bulletin. ·7s6, · I.tem>2~ · No .. 
one· 1s entitled tC> ·a renewal of a license as a matter·. of· .r'igh~~- . :. · 

.. · Zicherman v~ Drtscoll, 1J3 N.J .J..J• 586. · See also Re.~:smtth, ........ '.:·_ ·.·.·. > . 
· . Bulletin 784,. Item. 5, wherein (the· fact being ·a si~~Y.f3a·r non~U,se, 
· ·of the licen·se) .the- then Commissioner said:. . '-.: . ~.: .... · · :-· · -_ · .:._· .. ·," 

. 'This practic~ of non-tis~r over a substantial .. fedgth.· ... 
··.of time does violence to the paramount principh~.· :.· 

Underlying the issuance· of licenses,. to wit, that .. 
licenses shall be 1S$Ued only in the interest. of the .. 
public necessity and conven:Lence. ,, •, . 

"On ·the assurance of appellant Prick:ett thatpremis.e·s··were: .·.~. 
·.to.· be er·ected, respondent has renewed the licens.e in. questi'o:n -... 
for ·many .years. _ However, r~spondent should not be ·co.mpelled iil-

. ·de.finitely to continue the, course ft had for:qierly ·pursued .• ·.~,: ... 
App·ellant Prickett' s explanation that she desires· renewal, ·o:r~· the · 

·current. license ·ror· the sole purpose of its trans·f.er to Kalmap,· ... 
and her continued failure f·or many years in .the past "to :e.rect·_ :· .',. 
proper premises in furtherance of her application .:for· r·enewal . ·.·.· · 
·d·oes· not constitute convincing· evidence· in explanation and· · · 

. j·usti'ficat-iori'· of ·the non~user of '-the license i'.n question.: · .. There· .. 
·has been nothing presented which· might indicate in any ·way. wn~·t.;,, .: ' 
soever that. any members o:f. the _said respondent iss~ing .. authQ:rity .·_-.; 

. were : 'improperly mo ti va ted. I am satisfied · that proper con""". .. · .. , ... 
sideration was given b~r the· members of respondent Committe~- before· 
-a'ctlon ·was· t·aJ{en in each case. · · · · 

. ,. . . : '. . .. 

. "For the reasons afor~sa~d, ·it is recommended that o~_ders · · 
be entere.d affirming the action of the respondent in both 
appeals·, and that said a·ppeals be dismissed" n. 

:written exceptions to the Hearer's Report and written: 
· arguments in substantiation of the exceptions· were filed with·. : 
me by· the atto·rneys for·· the: res·pective ·appellants and written.,· 

·answering· argwnent was filed . by ·the attorneys for respqndent · · .. 
"Township Committee· within the- time ·limited by Rule 14: o·r St~te· 
Regula~ion No~ 15.· · ·· 
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. __ Hqving ·ca.refi;tll,y. c_onsidered _the recor~ her~:Ln; including 
the· tr~n$cript o·r _,_the· testimony, t;he- exhi-bi ts, the ·Jre.arer 's _ 
Rep9_rt,· ;~he wr~tteri · exc_eptions ·.~nq t~e-·_argume_nts .p·ro<a_rid. c.on, 
I ,_~oncur_ in the findings _and conclusions of.· th~. Hearer an,d .. ado.pt . 
his· rec:ommendatI'ons·" · · · -- · · · · 

.t 

_.Accordingly, it ~s, on this 18th day of .O~tober 1962, 
·, _, 

ORDERED that the. action of.the Township. Committee_ of .. 
_th~. Tow;nsh~p of Southampton be and the- same_ is· hereby ~ffirmed, 

··and that the appeals here!~ be and the sams are hereby dismisse~e 

WILLIAM HOWE DAVIS. 
DIRECTOR 

. ·-,) 

. . -

3 •. DISQUALIFICATION REMOVAL- '·PROCEEDING$ - CONSPIRACY TO CHEAT. 
AND DEFRAUD. - _ORPER REMOVING DISQUALIFICATION.. ' 

_ .. : 
,i 

In the.·Matter of ah Appllcation· 
to Remove Disqualification because 
of a· Conviction, pursuant to 
Ro S .. 33 : 1-3 L~ 2 

,• 

Case Noo 1720 
. . ' . 
~~--~-~-~-----~~~--~---~-~--~~------~ Ii • 

BY THE ·'DIRECTOR: 

) 

) 

) 

CONCLUSIONS 
AND ORDER. 

Petitioner's criminal record discloses ·that on January 30, 
I94g; following a· plea of guilty.to a charge of ·assault and 
battery, he was given a six-months suspended s·ent_ence and .pla_ced_ 
on--probation for one year; that on September 25, 1953.; as a· · 
result of a plea. of non vult to a. charge of conspiring to cp.eat 
and defraud a finance company:; he was sentenced to serve from 
two and one-half to three. years. _in New Jersey State Prison; 
the sentence was suspended and he was placed on probation for 
five years; ahd that on.Octoher 18, 1956, he was arrested in 

-another State for failing to register as a criminalo Since the 
crime of conspiring .to cheat and defraud involves the _element 
of moral turpitude (Re Case No.· 122, Bulletin 184, Item 4), the 
petitioner was there by rendered ineligible to· be engaged i-n the 
alcoholic'_ beverage industry in this Stateo ReS ... JJ:l-25·~- ·26. 

At the hearing he_ld herein petitioner. (thirty-eight years 
old) testified that he ~s married and-living with his wife; ·that 
for. the past thirty ye.a.rs· h~ has lived in same area where he 
pre_sently resiqes, and that he has been associated with the 
restaurant business for more than ten years last past. 

Petitioner ·further· testified. _that he- is asking for tne 
removal_: of h:ls disqua.lifica tion ·to be· free ·to conduct a restaurant 
busines·s. as -a concessionaire on a licensed· premises· and to· be. 
otherwise eligible to engage in the alcoholic 'beverage industry 
in this State; that, ever since his aforesaid conviction on 

_ September 25 ,· 1953, he has ·no.t be_en -convicted of any crime. 

'The Police D-_epartment. of the municipality wherein_·. 
petitioner resides rep_orts that· there -are no complaints or 
_investiga tiqns presently' pending against the petitioner. 

· ·· The· petitioner 'produced. three character :witnesses (a printer, 
a retired grouri leader and a parking garage oper9 tor) who · 
testified that they have known petitioner for more than five years 
last past, and .that,_ ip their opinion, he is now an honest, law­
abi~ing_ person Wi t_h,.a gC?Od repUtatio:no 
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..... : ... Consi¢leririg .~l.l qf· the aforesaid .. facts ·and ci:r;cu.Jnstarices ,: 
. :. I: am sati.sfied that the pe:titioner· has conducted himsel-f 1n ·a"" 
. : <law-aqiding tr1aiu?-~r f.o·r five -years' last ·past,- and '._,,that hi.s 
_:,_ :·.as~ociation.with' the alcoholic beve.rage industry in this .state~ 

·:> wi11 n~t be: .cont.rary to the public_· inter.est.~ · 
. . . - " ·, - . - .. / . -

Acc.ordirigly_, ·it is, on this' 19th day ·Of October 1962, .· 
- . . 

".-.' · · ... ~. ,' '.::ORDER~D <tfilit p~titioner's st·atutory disqualif_ication 
· · because of· the. convictions described herein be and :the ·same· is 

hereby··remo'ved, .. · in accordance· with.:the-. provisions of -
R~S •. 33:1~31.2o~-' 

.WILLIAM HOWE PAVIS 
. DI:ElECTOR · -

4~ . DISCIPLINARY PROCEEDlNGS' ._ ALCOHOLIC BEVERAGES NOT 'TRULY' .. 
. : _·:."'. . LABELED - PRIOR SI~ILAR OFFEi'f_SE WITHIN 5 YEARS - <LICENSE · 

SUSPENDED FOR 25 DAYS; L$SS 5 FOR PLEA. , 
; ' • • ~ • • • r 0 r l < j 

In --the~ ,_Matt~r of -Disciplinary 
Proceed~ngs -·against· · 

.·-~CHARLES SANDERLIN · ... 
--. t/a CHARLIE! S B!R & GRILL 
·".587 Oceari Avefiue · ·. · 
~~ersey-City,-.N~-~~, 

' . 

. . ... ~. .·· 

) 

')' 

) ., -

__ )' -' -'. 

CONC°LUS.IONS .. 
_AND ORDER _ " 

.•. Holder. of .Plenary }le_t(lil ·co-nsumpti.on-.· .) . - . , ... 
_\_. _ .... ~:License C-56, issuE;?d-· by the Municipal. . '· · -- ·· _. -
· -... -·-Board .of Alcoholic Beverage· .control·"of _ ·) - · · 

"--~:~he- Ci:ty or.- Jer~er_·City •. : · .. -· · · 
---~-~~----~-~-~~~~-~~~-~~--~~-~-~~-~~--~-· 

_'.. ·License.a, Pro -se. --- . ·-. - . · 
• .... David -· S-o .· Pil tzer ,_ .Esq .• :·;" Ap.pearing · f.or - the Divi.sfon . of ·Alcoholic 

Beverage Control . 

. BY THE DIRECTORi -
" -

; ' 

.. . . - Licensee pleads gu1itY.- to a. charge -ai1·e.g1ng· _tria t on , . -
·_.· ;se·ptember · 24,: ·1962, he· .posses·sed ·a1cohcili~ ·beverage·~ in two 

. bottles bearing labels which did ·riot· trilly desc:r1-be their_. · 
_ccmterits·; _in. violation of _Rule· :2.7 of State Reg.ula.tion. No. ·20. 

_,,-__,- .·:_.··· .. Lie.en.see has .. a previous record· of -suspension 'o-f licens~ - . 
~--by .. the Dfrector. fQi:rf fifteen days. effective·· June· 9, .1959, for -a. 
: .. similaz-: . .' .. ~ffense .... Re· Sanderlin,· Bulletin-· 1286, · Item 10. · . · 

... i., 

.. ~, .... · '-_·. The· prior -record. considered, -the· license. w1i1·: be susp·ended . 
>.,f°or ·twenty-five. days; ·with ·re~lssion of' ·rive day-s for the plea· ... 

·-. entered, leaving a net. suspension of .twenty·· days·. Re ·Faqci;o~nte) .-· ;: . 
.. ·<·Bulletin 1482; Item 15. · - · 

,t • •• • • .. 

- . . 

Accordingly, it is; on this_ l7th ~ay of Oct-ober, .~9~2, 

· ORDERED th.a~ Plenary Ret~il Cons~ption .License C-56, 
·issued.by the Murticip~l Board of-Alcoholic Beverage ·contr~l .of·, 

. . the. City of Jersey City to Cha,rle·~ Sanderlin, t/a Charlie's· Bar. 
& Grill, £0~ premises 587 Ocean Avsnue,. Jersey City, be and.the 

-._ _same is hereby suspended for twenty (20) days, commencing at · . 
2:00 a.m. ·Wednesday, October 2Ji., 1962, and terminating· at 2:00 
·a.m. Tuesday, November 13, 1962. · 

WILLIAM HOWE DAVIS 
DIRECTOR 
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5.. DISCIPLINAHY PHOCEgDINGS -· SALE IN VIOLATION OF STATE: 
l\EGULJ\TION NO."' JS - ·LICENSE SUSPENDED .FOH _15 DAYS, LESS 
5 FOR PLEA .. 

In the Matter of Disciplinary 
Proceedings against. · 

.GEORGE -KOCHMAR ·and HOWARD OPENSHAW 
t/a.KOZY KORNER TAVERN . 
135 Jackson Avenue 
Jersey City 5, N. J. 

Holders of Plenary Retail C.ohswnption 
License C-227, issued by the Municipal 
Board of Alcoholic Beverage Control of. 
the City of Jersey City_o 

) 

) 

) 

) 

) 

) 

CONCLUSIONS 
AND OHDER 

-----------------------~--------·--------
Licensees, Pro se •. 
Edward F. Ambrose,. Esq., Appearing for the Divis;lon-- of Alcoholic 

Beverage Cof3rtrol 

BY THE DIHECTOR: 

LicenS"e~s plead non vul_i to a charge alleging that on 
October 6, 1~62, at 11:10 p.mo,. they sold six cans of beer for 
off-premises consumption, in violation of Rule 1 of- State 
Regulatipn No. 38. 

. . . Absent prior· record, the license wi.11 be· suspended .for 
fifteen days, with remission of five days for the plea entered, 
leaving a net suspension of t~ndays .. Re.Suk, Bulletin 1477, · 
Item 5. · · 

A6cordingly, it is, on th~~ 22d day. of October, 1962, 

ORDERED that Plenary Retail Consu.rnption License C~227, 
iss11ed by the Municipal. Board .of Alcoholic Bever.age Control of 
the City of Jersey·City to George Kachmar and Howard Openshaw, 
t/a Kozy Korner T~vern, fo~ premises 135 Jackson Avenue, Jersey . 
City, be and ·the same is ·-·here by suspended for ten (IO)· days,. · 
commencing at 2:00 ·a.-m.· Monday., October 29, 1962, and terminating 
at 2:00 a .. m. Thursday, Novem.ber 8~ 1962. 

WILLIA1VJ: HOWE DAVIS 
DIRECTOR 
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6 0 DISCIPIJINARY PROC~EDING$ · - SALE TO A MINOR - TJICENSE SUSPENDED 
.FOR 25 DAYSo 

In the Matt~r of Disciplinary 
Proceedings aga~nst 

FRANKEt~·BAR & GRILL, INCe, 
352 West Passaic Street 
Rochelle Park, ·~Q-Je 

Holder .or· Plenary Retail Consumption 
License C-7, issued by the Tow~ship 
Corrmli t tee. of the Township of 

·Rochelle Parkll) 

.). 

) 

. ) . 

) 

) 

) 
--------------------------------------~-

CONCLUSIONS 
AND.ORDER 

Benedict Es LucchiJ Esqe,-Attorney for Lic~nsee 
Edwa~d Fo Ambrose, Esqo, Appearing for Division cf Alcoholic 

.Beverage Control 

BY 'rHE DIRECTOR: 

The Hearer has riled the following Report herein: 

.. ' 'Licensee_ pleaded not guilty to the following charge: · 

·•on July 26, _1961, ·and on divers days prior thereto,· 
you sold, served and delivered and allowed," permitted 
and suffered the sale, service and delivery of alco­
h61ic be~erages, directly or indirectly, to a person· 
under the age of twenty-one (21).years, viz., Phy1i1s 
---, age 16, and allo·wed, permitted and suffered the 
consumption of alcoholic beverages by such person in 
and upo~ your licensed premises; in violation of Rule 
1 of· State Regulation N6o 20~i 

. llPhyllis --- testified that she was born on November 3, 
1944;· that on·July 26, ·1.961j she and an adult male companion· 
visited the licenseeis.premises and, -~bile seated in a booth, 
she was served and consumed on two s·epara te· occasions a · 
mixed drink containing whiskey and .soda, which drinks were 
ordered ·ror her by her compahion; that . the said drinks were· 
served by Elizabeth Hubinger, a waitress known to her· as B~±ty; 
·that ~he latter made no inquiry ~t any time with reference to 
her age·. · P~yllis further testified that on. the Monday and 
Tuesday preceding July 26 she. was in the licens·ee vs premises 
and on each occasion was served alcoholic beverages, by the same 
waitress., During extensive cross examination by the licensee's 
attorney the testimony of Phyllis varied slightly from that elicited 
on direct examinationo 

YYTheodore Rowan testified that he accompanied Phyllis to.the 
licensee's premises ~more than once·,' the last occasion being 
on July 26, 1961, when he ordered 'Seagram's 7 and 7-Up' for both 
Phyllis and himself from ~etty (who was a waitress at the time. in­
questio~) and that at no time was Phyllis interrogated about her · · 
a,ge; that he went to the bar on·occasion· and consumed some drinks 
whil~ ·ph:yllis remaine~ in the booth., 

"An ABC agent testified that on August 16, 1961, in the. 
company of a fellow-agent, a·local·d~tective, Rowan and Phyllis, 
he went to the licensee's premises _and., upon ,entering ·the same, 
he acquainted Williare McEllen (the bartender) and Elizabeth 
Hubinger (the waitress) concerning the purpose of .their visit; 
that, when Phyllis identified Elizabeth Hubinger as the person 
who se~ved her alcoholic beverages on July 26 and dates prior 
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thereto, Mrso Hubinger stated that she did not recall ever 
seeing Phyllis on the .premises" 

· YiElizabeth ·Hubinger testified that, although. she was not 
oh duty on the licensee's premises on July_ 25, .1961, ·she 
recalled Theodor.e Rowan being in the premises on July 26 and that 
he was accompanied by a young g'irl; that he ordered and was 
served Se~gram'~ 7 and 7-Up and that his female companion was 
served Wanly 7-Up' in addition to the service of a shrimp .· 
cocktailo During cross examination the waitress testified that· 
on July 26, 1961, she was quite sure the female companion of 
Rowan was not Phyllis but a young lady who appeared to be 
~fifteen years older~' 

n·peter Hynes testifie'd on behalf of the licensee that on 
July 26, 1961, he was in the licensed premises and while there 
observed Rowan seated Win the corner by the windowV· with a girl 
companion; that ~ t one time Rmfan went to the bar, returned 
with 'two shots,~ one of which he placed in front of ·himS:H1f 
and_ the other in front of his female companion; that he then 
Wput them in the glass, and they had some left over from another 

.} drinlr ~vhich he· poured in~ ;· th.at he did not see Phyllis with 
Rowan but a gj.rl who 'looked to be twenty-five or better'_; and 
that he observed both the girl and Rowan drinking on that 
eveninge 

Y1W111iam Mc Ellen (the bartender) testified that on July 
26, 1961, he served Rowan 'two shots of :Seagram's 7' at the 
bar and that Rowan 'took the two glasses and walked to the 
back with them9; that he had served Rowan on previous occasions, 
and that it was Rowan's custom to have several glasses before 
him a_t one time.. ' 

"I am satisfied, after careftil examination of all~the 
·testimony adduced herein, that it was Phyllis who accompanied 
Theodore Rowan to the licenseefs premises on July 26, 1961. 
I am further satisfied that while in the said premises Ehyllis 
was - served and consumed 'alcoholic beverages o Al though the 
testimony or' Phyllj-.s at the instant hearing Yaried in some 
details from that given in other court proceedings, and totally 
disregarding any visits to the licenseews premises on dates 
other than-July 26, the evidence is sufficiently clear to 

' . 

- establish that. on the latter date she accompanied Rowan to the 
licensee's premises and while there consurp.e_d alcoholic beverages. 
The positive testimony of Rowan was not refuted in any manner 
whatsoever that on July 26 he and Phyllis drank alcoholic beverages 
in the licensee's premiseso Elizabeth Hubinger•s testimony was 
not ..convincing, her story being that Rowan was not accompanied 
by Phyllis but by an older female to whom she (Elizab~th Hubinger) 
"served only a glass containing 7-Up., Peter Hynes v te~timony 
is that, according to his recollection, a woman older than Phyllis 
was with Rowan and' that he qbserved both drinking., I have examined 
divers guest checks offered by the licensee showing various orders 
allege.dly ·filled by the waitress ·on JuJ.y 26, 1961, and other dates _ 
prior thereto. However, -such evidence in itself does riot establish 
with any degree of conclusiveness that on July 26, Phyll.is was ·1 

neither presen:t.:nor had not· consumed alcoholic beverages :--bn said 
occasiono 

"Under the circumstances, I recommend that the-licensee 
· be found guilty of sale of alcoholic bever;ages to Phyllis on July 
26, 1961. In view of the -absence of a prior record, it is 
further recommended that an order be entered suspending the 
license for twenty-five days, the minimum penalty imposed for 
sale of alcoholic beverages to a sixteen7yN1r-old minor. Re west 
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Pursuant to Rule 6 of State Hegulation No" 16, exceptions 
to the Hearer's Report and wri.tten argument thereto were 
filed with me by the attorney for the licensee~ 

Having carefuJ.ly considered all of the facts and cir­
cumstances herein, including the transcript, the exhibits, the 
Hearer's Report and exceptions and written argument thereto, 
I 6oncur in the conclusions of the Hearer and adopt his recom­
~endation. He~ce I find the licensee guilty as charged. 

·Accordingly, it is, on this 22nd day of Oc.tober i962j 

ORDERED that Plenary Retail Consumption License C-7j issued. 
by the Township Committee of the Township of Ro.chelle Park to 
Franke' s~ .Bar & Grill, Inc 111, for. premises 352 West Passaic 
Street,· Roch.elle Park, be and the same is hereby suspended for 
twenty~five (25) days, commencing at 3 aom. Monday, O~tobef 29, 
1962, and· terminating at 3 a~m& Friday, November 23, 1962. · 

WILI,IAM HOWE DAVIS· 
.DIRECTOR 

7. STATE LICENSES - NEW APPLICATION FILEDo 

Penn Beverage Company, In~. 
Room #1, .1113-:.;Boaifdwalk 
Atlantic. City, N. J. 

Application filed November 28, 1962 for Additional Salesroom 
Lice.nse in connection with Limited Wholesale Licen~e WL'-29, 
for premiseS-located at Washington Highway, Route 24 and Hensfoo 
Road, Lopatcong Township, New Jerseyo 

William Howe Davis 
Director 


