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}l,), DISCIPLINARY PROCEEDINGS - LEWDNESS AND" IMMORAL ACTIVITY
" (INDECENT ENTERTAINMENT) - PREVIOUS SIMILAR- AND DISSIMILAR
HECORD - LICEHSE SUSBENDED FOR 130 DAYS.kv; IR KRR

'In the. Matter of Disciplinary ‘,*'r' ) B |
~.‘Proceedings against ' »

Jeanne's Enterprisess Inc;” . ' IR
t/a Le Bistro : e ) » CONCLUSIONb
2201 Pacific Avenue L T T and 'H"*
Holder of Plenary Retail Consumption 1,)5:' I
License C- 166, issued by .the Board .
)
)

-of Commissioners of the City of
L(Atlantic Cityc. : :

‘ iWarren W‘ W1lenta, Esq., Attorney for Licensee
“,{DaV1d S Piltaer9 EsQey Appearing for Division of Alcoholic
L L Beverage Control

'iBY THE DIRECTOR. | | |
v | The Hearer has filed the follow1ng Report herein'vr?‘

' Hearer's Report

Licensee has pleaded not guilty “to the follow1ng charge:ﬂ

"On Seotember l, 1964, you allowed, permitted and -
, suffered lewdness and immoral activity and foul,
- filthy and obscene language and conduct in and -
r;gupon your-licensed premises in that you allowed,
.. permitted and suffered a female to perform for the
;5}§entertainment of your patrons in a lewd, indecent .
© - "and immoral manner, in V1olation of Rule 5 of State,
jgﬁReguletion Noo 20, . t : .

sy . At the outset of the hearing the attorney for the licensee ;]
,made a motion to dismiss the said charge on the' ground that the charge
was not outlined specifically and, . therefore, could not be prooerly
‘defended. - Elaborating upon this in the memorandum submitted at the-
‘eonclusion of this case, counsel asserted that the notice violated -
due ‘process because it.failed. to name the specific female " person, .
"[her]alleved lewd, "indecent and immoral manner and feiled to spec1fy
‘and describe said 1ewd indecent and 1mmoral performdnce."

S Counsel cites a Pennsylvania case, without name, which- nas
Agreferred to in Administrative Law Treatise by Kenneth Culp Davis on
Page ‘530, to the effect that failure to inform licensee of the nature .
"of ‘the. Violation constitutes a denial of procedural due process.. .
138 Pennsylvania Super., at p. 247. He therefore argues that, since
ithe-name of the performer was omitted from the notice and. the soeci—;i
fic. language was not. set forth, such notice, was defective. L -

T In answer thereto counsel for Divislon cites 1 Davis,
ﬂAdministrdtive Law, 525, to the following effect: ‘
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rth t>should, be. ed , .,dministra—:fﬂ
) oceedlng need*not be drawn wit -the same nice refinement and -
tleties as. pleadings 1n a court of record.; A complaint alleging PR

eld to be Sufficient not"ithstanding the 1ack of any names of the " .
rloyees in. qu N, R.B. V. Pacific Gas & Electric Co., 118" " ::
"”-ﬁIt isAwellksettled that in the con-.. '

»ative?and not;judicialg sﬁould‘not be'held to strict conformity
’th the judicial procedure: required in'a court of law, ‘but that: the}
;[@e given a”fair_ nd impartia% tr%al " Qgtghgz_xi_ne_

‘ Also, the licensee knew in advance the name of the perfor—
juestion and was familiar with her performance, as shown by the w(
) ya‘f.its managers Under all the circumstances, no preJudlce
fere, b%‘the 1icensee red .

',Qwhere the licensee is represented by
s been: willing, upon -request, to give- the
nsel4for ‘the D1v181en obserVed, although

g stabll:hed“through the . testimony"wuw’"
1he factual%settlng Vs &8s - follows' The. license
avérn.and night. club known és Le Bistro. Om:

"’fu & roximatel 9550, DMy ‘the agents .
‘at npp y‘ ‘sign 6n .the outside ofﬂ L

‘e tertalnersAmere sched-;«<
‘ ettraction, namely,
: company, of. hgent R,
er re five ‘ba tenders on duty ,
so pprex na el “ten waitresses dressed B
=V)They seated themselvcs in. the >
; intorher. act, the patron

remices;
: jpremises,

veral! gther act orme 5" : f;;;
g5 M ‘xr;tylist of “song. and - story 7
Mlou W1lliams'th nproceeded tﬁ

ene,. vulgar refere ces-to

gcreat detall at. thix
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both the words’ and the actions of this. performex, using the ,
exact language of the said performer. . At approximately mldnight
the agents departed the premises. On cross examination the
agent admitted that he made no notes to any of the other = . = -
performers, and he also admitted that Miss Williams sang "one,
possibly two straight songs" but no notD was mdde of those songaa

It was stloulated that Agent R, on being sworn, would
_testlfy to the same effect on direct examination as to the 1n01~
dent upon which the said charge is based, subject to the . right of -
-cross examination by counsel for the licenseeo He was asked no
.questlons on cross eYamln“tlon. ‘ : -

B A ne\sptper cllpping from the August 30, 1964 issue oI
'the Athntic City Sunday Press edvertlslng the fact of Miss
S Williams? appearance at these premises was also admitted, w1thout
‘objectlon, into evidence. There was also admitted into evidence
& copy of the Division's warning letter of May 29, 1962 to the
- licensee. concerning improper entertainment, and the licens eels
‘response by undated letter received by this Division on June 5,, o
. 1962. Also introduced into ev1dence was a letter dated July 10,
1964, addressed to the licensee by ‘the Director of thls DlViSlon,
whidh reads as follows: C .

"Gentlemen.
- © "It has come to my attentlon that Miss Belle Barth

" has been engaged by you to perform as an entertainer at
your licensed premises commencing July 14, 1964.
o As you are aware, your license was suSpended for
55 days effective October 18, 1961 for two instances of
permitting Miss Barth to entertain at your premises since
it was determined that her performance was. lewd and in-
decent: Re Jeanne's Enterprises; Inc., Bulletin 14222

Item.z.
. - This Div151on takes a very serious view of thls
-_:31tuatlon, and I want to advise you that, if the same .
type of entertainment is presentedg it may result in the

'vrevocatlon of your license,
A word to the wise should be sufficient "

, . Irv1ng Kolker, secretary of corporate licensee and
‘_general manager of the licensed premises, testlfylng in its be--
* half stated that the licensee has received a letter from the '
- 'Director of this Division "telling us about Belle Barth and =~
~ Pearl Williams and we abided by the letter." He stated that he
-~ ‘instructed Miss Williams not to use Many four lettér words and
.- she abided by that, and that was it; that was the act." He in- .
- sisted that her act was not obscene and in fact a number of
public officials had viewed her dct and ‘did not find it objection-
‘able. On cross examination he admitted that, although he had
heard Miss Williams perform her act on a mumber of occasions
he could not state definitely whether these public officia ls ac~
tually heard the performance on the date. and time alleged in
the charge. However, he was certain that she performs generally
the same act so that there would be no real difference from her
prior performances; "she has the same act every night.  She dontt
deviate; that's her routine and -that's it." He further 1nviated
"~ that there had heen no complaints about her act and thgt, indeed
thls was the first complaint that he had received.
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o , My examination and evaluation of the testimony herein.
convince me that the performance was uncuestionably obscene,
vulgar, digusting and patently offensive. While the performer

did not use the four-letter words, which the licensee apparently
feels 1s the criterion of whether or not a performance is obscene,
the words used by the performer are eocuslly obscene and impart

the same meaning. As the court noted in G.P. Putnam?s Sons V.
Calissi, 86 N,J.Super. 82, at p. 98, in an application by the
Prosecutor of Bergen County for injunctive relief against the dis-
tribution or sale of a book of allegedly indecent nature, in its
discussion of the said book: :

"There are proponents of a trend that would
uphold a work although 'trashy? and tdisgusting,!
because there are no !four-letter! words and because
'in all their erotic descriptions they maintain a
clever, and apparently deliberate, avoidance of
socially unacceptable language.®! But this position
does not recognize the appropriate tests established
by the United States Bupreme Court. I cannot accept
the baseless conclusion of these purveyors that there
mist be a place in our society for such writings be-
.cause of compliance with the aforementioned trend. It
is our duty to prevent the circulation of such porno-
graphic literature as the United States Supreme Court
has held .is-not within the protection of the First
Amendment. (citing cases).®

Counsel for the licensee argues that the Hearer
cannct decide whether the performance done by Miss Williams
in the licensed premises was obscene unless he can come to the
conclusion that the dominant theme of the material taken as a
whole appeals to the prurient interest, citing Roth v. United
States, 354 U.S. at p. 489. He insists that, because the agents
did not testify as to the "straight songs", it is impossible
to come to a conclusion as to the obscenity of the act of Migs
Williams. He also argues that the question of alleged obscenity
must be determined on the basis of a national standard, citing
Nico Jacobellis v, State of Ohiog, 32 LW at p. 4655. In this
connection he further argues that the performance is not obscene -
because the performer "has done the same act® in other States
and her records are distributed throughout the country, includ-

-ing New Jersey. -

- Personally I want to state with great emphasis that
under any standards -- national, regional or community -- the
words reflected in the record as being used.by this performer

. and her actions were so clearly objectionable, obscene and of-
fensive that they are clearly violative of such established

' standards. The absence of four-letter words, as hereinabove
‘noted, does not put this performance within the proper bounds
of propriety. Here there was a flagrant and deliberate use'of
double-entendre stories and songs connoting sexual activities

Cand illicit relationships of an immoral and indecent nature,

oo Furthermore, a distinction should be noted in the ‘
cases cited by counsel for the licensee in their applicability -
- to ‘licensed premises. As Judge Jayne pointed out in McFadden's
Lounge v. Division of Alcoholic Beverage Control, 33 N.J. Super.
6L, 62 (App.Div, 1954), affirming Re Mcladden's Lounge, Bulletin

L'1003;7Item35:
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: "Experience has firmly established that taverns
where wine, men, women, and song centralize should be
conducted with circumspect respectability.. .Such is a
reasonable and justifiable demand of our: social and
" moral welfare intelligently to be recognized by our
licensed tavern proprietors in the maintenance and
continmuation of their individualized priv1lege and
. concession. ’ ‘ .

~ - In the cited case the court held objectionable the performance on
licensed premises, similar to the one involved herein, which did
not indulge in profanity, but exemplified "a crude and smutty
exercise in semantics - decent words procreating ‘indecent ideas,
.. decorous language utilized to impart indecorous concepts." As

.ﬁjg‘"... we are not presently concerned with the preliminary
" “censorship of a book or of an oral address or. lecture,: -
~ 'Our immediate interest-and attention is confined to the
- disciplinary action taken: against the licensee of a
public tavern, whose privileges may lawfully be tightly
restricted to limit to the utmost the evils of the trade.
Vide, Paul v. Gloucester County, 50 N.J.L.. 585 (E. & A.
18885 ; Kravis v. Hock, 135 N.J.l. 259 (Sup.Ct. 1947);
reversed on other grounds, 136 N.J.L. 161 (E. & A. 1947);
Hidson Bergen County Retail Liquor Stores Ass'!n v. .
- Hoboken, 135 N.J.L. 502 (E. & A. 1947); In re Schneider
[12 N.J. Super. 449, 454 (AppiDiv. 1951)]).n

Said the court further, at P 68:

"Judge Francis defined obscenity in his charge to the jury
in State v. Weitershausen [11 N.J. Super. 487, 492 , 'offen-
. sive to the- chastity. of the" mind, to the délicacy and purity
~-of thought,. ‘something “suggestive of lustfulness, lascivi-
. ousness and sensuality! and. 'would tend . to deprave the:
" morals ¥ by ‘suggesting lewd thoughts and exciting sensual
' desires.'" fj‘_,, : \ T

And the court further:remarked"i*.'“

. "Not alone the general publlc but liquor licensees :
themselves should" realize that the Alcoholic Beverage =
Control statute and the Tules:- promulgated by . the adminis-
trative representative ‘of ‘the. Legislature are designed to
guard the permissive sale of 1ntoxicat1ng beverages against
‘the broad variety of abuses. which if consciously condoned or
~dignored will inevi ably again outlaw the presently sanctioned

_ _' purouit "o , A E B
jngee also In re Olymp: _fff '57”* Super-f299, and Dav1s v.
;?‘New.rown'wavern 7 NoT. Supers ,fl7fd;;”1955), in which the

~rule regulating premisg% licensed for tge sale of alco-‘
" holic beverages may be determinable on:a: distinctly nar-

. rower basis’ tk for purposes of . regulation of commercial :
~enterta1nment generally." o ‘

I therefore conclude that the Division has proved its
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vcase by a preponderance of the believable evidence, 1ndeed, by
substantial evidence. Hornauer v. Division of Alcoholic BeVer—~cfa
age Control, 40 N.J. Super. 501; Butler Oak Tavern v. Division . .
of Alcohollic Beverage Control 20 N.7. 373, In re Schneider RS

- supra.

I therefore reeommend that the licensee be found guilty;v
‘of sald charge. ‘ . :

Licensee has a prior adjudicated record. Effective

_ October 18, 1961 its license was suspended by the Director . for -
fifty—five days for similar indecent entertainment (Re Jeanne's L

»Enterprises, Inc., Bulletin 1422, Item 2); effective. December . '
13, 1963 its license was suspended by the municipal issuing =~ .

authority for ten days for hostess activity, and effective - .
"~ April 19, 196/ its license was suspended by the munieipal issu- o
ing authority for ten days again for hostess activityo,-,.,; L

L The established minimum penalty for a first offense

of this kind is suspension for sixty days. See, for. ezample,v'g 5
Re Jeanne's. Enterprises, Inc., supra: Re 500 Cafe, Inc., Bulletin -
1584, Item 2., For a second similar offense within five~ years, -
it is established practice to double the first offense penalty.. -
. See, for example, Re Markowitz, Bulletin 1538, Item 1; cf. Re
.Lanin Corporation, Bulletin 1601, Item 1; Re 16A3 Atlantic Avenue
Corporation, Bulletin 1515, Item 2. leewise, ‘it is established
practice to 1ncrease the penalty by ten days where, as here, the
1icensee has a record of two suspensions for dissimilar viola-
tions within the past five years. Seep for example, Re Bozzone,
Bulletin 1577, Item 8. S

.. The: prior record of suspension for s1milar and dis-
similar- v1olations occurring within the past five years con-
sidered,. I further recommend that an order be entered herein
suspending the license for one hundred thirty days._s;

Conclusions and Order

BN R Pursuant to Rule 6 of State Regulation No. 16 “the li--
censeerfiled exceptions to the Hearer's: Report-and written argu- -
menit ‘thereto. . The licensee argues (1) that its motion to: dismiss -
the charge because of insufficient statutory notice should be
-granted becaise the licensee had no way of knowing that. the. .- .
Division.would: supply additional details of the charge: upen re-=. .
quest,: (2): that the "Hearer's finding that the public offieials -
who were present ‘did not see the act® was erroneous, ‘and (3).that !
,the recommended finding that the performance Ain- questlon was. ob=
scene is. legally impermissible as contrary to freedom of” speech s
guaranteed by the Federal Constitution and interpreted by" the -
Roth' and Jacobellis cases, in that (a) the entire performance-was
not. reproduced at the hearing;. (b) the Hearer did not accept' the

- national stesndard .in determining the question of :obscenity; (3) -
there. .may not'bea- .separate obscenity standard for alccdholic bev-¢_f
‘ersge. licensed premises, and (d) the performance was.not-obscene .
since; on national television, Wremarks are made which are far
more obscene than anything that was done in this act L :

‘ P As to the first point raised, I cannot conceive that the
:licensee falled to receive a falr hearing by reason of the -
Division not informing it of the availability of further particu-.
Jars supplementing ‘the charge. If the licensee felt that it needed
‘additional information concerning the charge, it was .incumbent upon
the. licensee to request it from the 'Division. No' such request was.
ﬂreceived.s In any event, the licensee; at its request, was. granted
ia-continuance. to present evidence at a future date after ‘the.
fDiviSion had completed presentation of its’ case. Under the cir-
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cluding the reasons set forth 1n the Hearer's Report, :

the licendee ‘suffered no prejudice by -reason of the non-inclusion = -

" in the charge of the name of the female performer or a description

-~ of her performance,_but received ®a reasonable opportunity to: be
heard" on the charge within the purview .of R.S: 33 l 31.1 I there-
fore deny the,motion to dlsmiss the charge.,?' : ”. . .

' With reSpect to the second point there is nothlng in the
record to establish that any of the law. enforcement officials in
question observed the. particular performance of Pearl Williams
described by the Division agents. . Kolker,: the licensee'!s only. _
witness," testified- ‘that: these officials had observed Miss Williams'
.performanceaat the- licensed premises, but ‘did not know whether any
" of them had:been: there on the night in. questiona_ None of these of-
~ fficials wa ed t 'testify and Kolker himself admitted that he

asid ‘from the insufficiency of proof on: this point,
it.ds: immaterial whetlier or not these-officials observed
) ion.:'The. act speaks for" itself.  .In . the absence of
it ory tes mony,from the", officials, no inferences should

"\bthe licensee, namely, ‘the freedom of " speech question. i New Jersey
. ‘courts'have heretofore dealt with cases involving disciplinary
e:.proceedings against ‘alcoholic beverage licensees who have: permitted
. objectionable entertainment on their. 1icensed )remises. -Mitechell v.
- Cavicchiag 29 N.J. Super.. 11 (App.Div: 1953); ‘McFadden's Lounge, Inc.
. V. Div151on of Alcoholic ‘Beverage Control and Davis v.. New Town.
_-Tavern, both cited in the Hearer's Report. The :standard: applied
- has .been-moxre - restrictlve .than for: entertainment ‘on” non-licensed
_vpremises.u Pavisg: v.4New Town Tavern, :supra, at p. 378, Cf. In ‘re
- -Olympie - Inc.,47 N.J. 299, 309;(App Div. :1958)" certif denlnd
,.-27 N J. 279 (1958)-2 o IR

S ‘ : g.aorkthe pp ate DiviSion
-hof the Superlor'Court in the cited McFadden case;™ rejected the
]licensee[s;claimed abridgement of..a- constitutional right to i
freedom of:.: ;case very: similar to this one.; He first

noted (at :

atrons,
ndzwere

;the condn‘

.the: tradeg [ts.infraction I
‘cumstances..of the particul



:PAGEvs o  BULLETIN 1621
CAlso: g o L e _—

. "It seems both prudent. and proper for us to con51der "

. the" natural and probable tendency of these songs and stories.
to drouse sex. 1mpulses in the particular and in some re-:
spects exceptional environment normally existing in the
-exhllarated gaiety of a licensed tavern. Certainly the con-
sumption of alcohol itself promotes in some degree and in the
case of many a relaxation of concern in proprieties and a
transient indulgence in regretful indiscretions at such ;
privilegéd resorts. Such places, if not otherwise tilled,
become fertile pastures in which risque songs and stories

- sprout, grown to the height of vulgarity and ultimately to

~ that of obscenity if the appetites of the patrons are tnereby
satiated.® (at PP 67-68)

v In the New Town Tavern case, the court upheld a- findlng
of lewdness and immoral activity based upon a dance performance on .
_licensed premises by a female entertainer where the "predominant
object and natural effect upon the observers-patrons of one por-
tlon of the perfofmance was erotic excitation* (at p. 377).

i Rule 5 of State Regulation No. 20, with respect to its'
prohlbltlon against licensees allowing, permlttlng or suffering
lewdness or immoral activity on licensed ‘premises,,6 was construed
in the case of In re Scaoneider, 12 N.J. Super. 449, 458 (App Div.

,1951), as follows:

o "The object manifestly 1nherent in the rule with

-~ which we are here concerned i1s primarily to discourage -
and prevent not only lewdness, fornication, prostitution,
but all forms of licentious practices and immoral in-
decency on the licensed premises. The primary intent of
the regulation is to suppress the inception of any immoral
activity, not to withhold disciplinary action until the’

actual consummatlon of the apprehended evil..

M Immorality! is not necessarily confined to matters
sexual in their nature. -In a given context the word may be
construed to encircle acts which are contra bonos mores,
inconsistent with rectitude and the standards of conscience
and good morals. Its synonyms are: corrupt, indecent, de-

~ praved,. -dissolute; and its antonyms are: decent, uprlght, good;. -

: right.) Webster!s Internatlondl Dict. (2d ed.). " (Emphasis
added

'In arriving at this construction the Court (at pp. 455 6)
-thusly reviewed the sui generis nature of the alcoholic beverage
business.. , o

"Ainent the intent and construction of the Alcoholic
Beverage Control Law the Legislature declared, 'This chap-
“ter 1s intended to be remedial of abuses inherent in liquor

v'traffic and shall be liberally construed.! R.S8. 33:1-73.

. ~"Tne governmental powver extensively to regulate the
conduct of those privileges to maintain premises for the
sale of intoxicating liquors, especially by retail, has
uniformly been accorded broad judicial support. Meehen V.
. Exclse Commissioners, 73 N.J.L. 382 (Sup.Ct. 19065, affirmed
75 NodoL. 557 (E. & A. 1908); Franklin Stores Co. V. Burnett,
120 N.J.L. 596 (Sup.Ct. 1938); Phillipsburg v. Burnett, 125
Nod . Dw 157 (Sup. Ct. 1940); Grant Lunch Corp. V. Dris coll, 129
N.J.L. 408 (Sup.Ct. 1943), affirmed 130 N.J.L. 554 (E. & A.
<1943)5 cert. den. 320 U.S. 801, 88 L. Ed. 484, 64 s Ct. 430

 "(1944




‘ "'The whole machlnery of the Alcoholic Beverage Control

. statute is: designed to control and keep within limits a traffic
“which, unless tlghtly restrained “tends toward. abuse. andfdebase— :
‘ment. % Kravis. va.Hock, 135 N, J. 1. 259*(Sup Ct."1947) rersed
on other grounds, 136 161 (E*l ' )‘ '

LR 9The liquor business is one;that mustfbe carefully .
superv1sedyand it should be’ conducted by reputable people in a
reputable manner. ? Zicherman vg- riscoll, 13 L
.(oup Ct. 1946) CL T T e Do

"And then, moreover, 1t must be understood that a llei”
cense to vend intoxicating, llquor is not‘a. contract. -Lantz
V. Hightstown, 46 N.J.L. 102, 107 (Sup. Ct: 1884); Meehan V.
Excise Commissioners, supra. It is not property. 'R.S. 33:1-26.
In reality it is merely a temporary permit or privilege to pursue an
occupation otherwise ‘illegal. Voight v. Board of Excise, 59 N.J.L.
358 (Sup. Ct. 1896); Drozdowski v. oayreville, 133 N.J.L. 536
(Sup. Ct. 1946), Takacs v. Horvath,3 N.J. Super. 433 (Ch. Div. 1949).

" And so the words of. Justice Van byckel speaking for
the Court of Errors and. Appeals in Paul v. Gloucester :
County in 1888, 50 N.J.L.- 585, continue to reverberate.«

'The sale of" 1ntoxicating liguor has, from the earliest

'A»history of -our state,vbeen dealt with by leglslation in an- .
,exceptional way. It is-a subgect by itself, to the treatment
of which all the analogies of the law, appropriate to other

wtoplcs, cannot be applied.® Hudson Bergen, &c., Ass'n, v.

. .- Hoboken, 135 N.J.L. 502 (E. & 4. 1947); Essex Holding Corp. -
Y. Hock, 135 N.J.L. 28 (oun Ct. 1947). It 1s a business

which may be restricted by tsuch. conditions as’ will limit

"~ to the utmost its ev1ls.,» Crowley v. Christensen, 137 :

- UJ8. .86, 34 L. Ed. 620. (1890) The responsibilily of a 1i-
.censee may .in some circumstances be imposed where, regardless
‘of ‘his knowledge, there is-a failure to prevent the prohibited
conduct by those entrusted with the management of the licensed®

+ premises. Essex HoldlngACorp. v. Hock, supraj;’ ‘Cedar Restau-

_rant & Cafe Co. v. Hock, 135 N.J.L. 156 (Sup. Ct: 1947);
Galswortth,Inc. v° Hock 3 . J ouper, 127 (App Div°,1949)

)5 98-9 (1964) andih
practlcally llmit-_

~See also Grand Union Co. V.. billS, 43 N. J»f
cases 01ted therein reaffirming. - Mthe State!s
less' power to. regulate_thefliquor 1ndustry

: = Notwithstanding these flrmly established precepts, the'
'licensee hereln argues that this . decisional: Iaw_has been superseded,
by the recent Roth and Jacobellis cases, and hat "when speaking of
freedom of speech, it makes no difference- whether the speech was'
made in licensed oremises or at. the corner, cf;Broad and’ Market
Street in Newark, New Jersey -leth tnis T ea not agree.-l,

. In Roth v. United btates.,354 u. b.,47g, ‘1 ko Ed 24 1498 .
77 5. Ct. 1304, the . ‘Suprenme. Court . held that;th'ﬂpnconditlonal Lo
phrasing - of the:Fi st Amendiment - prohibiting“Co gress from abridging .
freedom of -speech: néorporated in the- liberty. protectéd.from state
action by the ‘due ‘Cess clanse ‘of -the Fourteenth Amendment Mwas
not intended” toiprotect every utterance", ‘and* that "obscenity is
‘not within the. ﬁconstltutionally protected Speech" because

-"utterly”wiﬂdou edeeming” social importance." "It went on to: state
that "Obscerie material is material which-deals with sex in'a manner.
appeallnv to. prurientfinterest" that-is, "naterial: having a ten- .
dency’ to’ excite Iustful: thoughts" and- adopted this. obscenity test:

“Myhether to the- average person, applying contemporary Standards, «

‘the dominant U&emc of" the materidl taken as a whole appeals to pru—-

rient interest n.
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p In Jacobellis v. Ohio, 12 L. ¥d. 2d. 793, decided June
2&, 196/, .the Supreme Court stated that "the Roth standard re-
quires in thé first instance a finding thaet the material 'Poes
.substantially beyond customary limits of candor in description or
representation of such matters!" znd that "the constitutional
status of an allegedly obscene work must be determined o1 the
basis of a national standard", rather than "the standards of the .
particuler local community from which the case arises." In dis-
~cussing the protection of children from objectionable materisl,
the decision, at page 802, contains the following paragraph:

"We recogrnize the legitimate and 1ndeed exigent ‘
interest of States and localities throughout the Nation
in preventing the dissemination of material deemed '
harmful -to children. But that interest does not
Justify a total suppression of such material, the:
effect of which would be to 'reduce the adult popu-
- lation . . . to reading only what is fit for children.! o
. Butler v. Michigan, 352 U.S. 380, 383, 1 L ed. 2d 412, .
- 414, 77 S.Ct. 524. S8tate and local authorities might
- well consider whether their objectives in this area
would be better served by laws aimed specifically
at preventing distribution of objectionable materizl
to children, rather than at totally prohibiting its
-dissemination. Since the present conviction is based
upon exhibition of the film to the public at large
and not upon its exhibition to children, the judgment - o
must be reviewed under the strict standard applicable : B
in determining the scope of the expression that is ; S
protected by the Constitution.m” o

' On the question of entertainment (motion pictures) being
protected by freedom of speech, the Supreme Court has said: '

- "To hold that liberty of expression by means of
motion pictures is guaranteed by the First and :
Fourteenth Améndments, however, is not the end of
our problem. It does not follow that the Constitution
requires absolute freedom to exhibit every motion
picture of every kind at all times snd all places. That
much is evident from the series of decisions of this
Court with respect to other media of communication of
ideas. Nor does it follow that motion pictures are
necessarlily subject to the precise rules governing any
other particular method of expression. FEach method tends
to present its own peculiar problems. But the basic
principles of freedom of speech and the press, like the
First Amendment's command, do not vary.  Those principles,
as they have frequently been enunciated by this Court, ’
-make freedom of expression the rule. There is noﬂjuqti-
flcation in this case for making an exception to that.

-7 rule." Burstyn v. Wilson, 343 U.S3. 495, 502, 96 L. ed,
1098, 72 8. Ct. 777. (Emphasis added.)

’
)

’ - It has been held that|a state may totally pros cribe
-various forms of entertainment on liquor licensed prenmises. L8
- C.J.S8., Intoxicating Licguors, sec. 199; 30 Am.Jur., Intoxicating .
‘Liquors, sec. 256; 151 A.L.R. 1185: 4 A.L.R. 2d 1216, and cases.

- cited therein. If this is not in conflict with freedom of ex-
- press ion, may not the stete in such srea constrict the limits of -
free speech that would elsewhere prevail? Is not the public in-
terest, as embodied in the police power of the state and mani- -
fe;ted by its statutory and Iegulatory mcasures, sufficiently.
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?strong enough to curtail expression in order to "suppress the.
inception of any’immoral activity" on. licensed premises prior ‘to.
“the Mactual consummation of the apprehended evil®? If the state
may prescribe. restrictive measures to protect.children from harm-.
ful material and may differentiate its treatment of motion: pictures
from its treatment of other: media of communication of’ ideas, may it
" not also employ special measures in connection ‘with llquor Li- ¢
“‘censed: premises9v Notning- presented by .the licensee herein, either
;‘in logie or precedent,’compels any negative resoonse to these S
.wquestions. ,-,. o L . . Lt

2 .%I have carefully reviewed the entire record of tnis

; vase,vincluding ‘the transcript of ‘hearing and brief, exceptions “'_.
..and; argument . submitted by. the licensee. ' AS a’ result I find that

the performance in: question, although presented An-a- Jocular vein,
;Gfgeared to amuse the licensee's’ patrons, .also . contained songs; stories,
~and . acts. which were-lewd, ‘indecent ‘and - immoraly being risque and :

'f} vulgar and: predlcated upon actual” and:. implled suggestiveness of ..

-.illicit sexual relations and unnatural sex. acts; ‘for the. purpose
".of erotic  excitation of ‘the licensee's patrons, in violation of . o
~ this Division's long standing interpretatlon of. what ‘type: of en-,c'~

' ‘tertainment is permlssible on 1lcensed premises under ‘Rul ;5 of
A'State Regulation No. 20, . » ;...’”“

' Further, I flnd that such performance vas 1ewd, 1ndecent
~and immoral under the ‘standard established by the hereinabove .

- mentioned Federazl cases. In support thereof, I find that the
record herein reflects a sufficient portion of the entertainer's
performance -to. determine the dominant. theme ‘thereof,: taken as a’
whole; that’ such’ theme deals with sex in'a manner- nav1ng a- ten-u‘

- -deney” to. excite- lustful thoughts, that the performance went

Asubstantially beyond ‘the’ ‘customary. llmits of candor in the S .
- .description’ and - representation of sex and: sexual organs, and that,-
" to the: average .person, applying a contemporary national -standard,-

’_ the dominant theme of “the: material ‘taken:as. a whole. appeals to- the

.prurlent interest.~ I cannot -agree with the licensee!'s: unsubstantlated
_contention ‘that this type of entertalnment may be seen: on natlonal
telev1sion._;q;” L S S :

There is no dlspute that the 1icensee permitted Miss William
'to entertain on its. “licensed. premises in_ the manner. described.‘ L
Consegquently, ‘I conclude ‘that..the licensee allowed, ‘permitted and .
suffered lewdness’ and ‘immoral:’ activ1ty and.-foul, filthy and- obscene
_language and’ conduct" ‘in.‘and - upon its licensed premises on-the. date
alleged; and that’ the. charge in"question-has been* established by
- more than a preponderance of the believable. evidence adduced herein.
I therefore concur in the Hearer's findings and conclusions and adopt
his recommendations. I shall suspend_the llcense for one hundred
tnirty days. C : ‘, ‘ ‘ -

Accordingly, it 1s, on. this lOth day of May 1965,

" ORDERED that Plenary. Reta11 Consumption License C—166
issued by the Board of. Coumissioners-of ‘the.City of: ‘Atlantic City
 “to Jeanne's Enterprises; Inc., t/a Le Bistro, for premises 2201 .

Pzcific Avenue, Atlantic:City, ‘be and- the same is-hereby suspended
for tne balance of 'its:term,. viz., until midnight.June 30, 1965,
commencing at 7 a.m. Monday, May 17, 1965, and it is furtner Y

- ORDERED that any renewal llcense tuat may . be granted
snall be and the same is hereby suspended until 7 a.m.
Friday, September 24, 1965

JOSEPH i' LORDT
DIRECTOR
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2° SEIAURE - FORFEITURE PROCEEDINGS - SPEAKEASY IN BUTCHER

SHOP - ILLICIT ALCOHOLIC BEVERAGES, FURNIQHING EQUIPMENT .

" AND COMMINGLED CASH ORDERED FOR}EITED

In the Matter of the Seizure : S - ‘
on January 17, 1964 of a quantity Case No. 11,187
of alcoholic: beverages, $125.77 ) ' o
in cash, various fixtures,

‘Afurnlshlnvs, equipment, and food-) On,Hearing
stuffs in a butcher shop known

as Lou's Market, located at 302 ) CONCLU%IONU nND ORDFR
Centennial Avenues in the Township , _ o

of Cranford, County of Union and )’
State of New Jerseyo

e T T e A —

Rich,rd P, Muscatello, Esow, attorney for clalmant Louis W.

Dalessandris. .
David S. Plltzer, Esq., appearing for the Div1sion of Alcohollc

B Beverage Controlo
BY THE DIRECTOR°
" The Hearer has flled the following Report here1n°

Hearervs Report

" This matter came on for hearing pursuant to R.S. 33:1-66 -
and State Regulation No. 28 and further, pursuant to a stipula--
- tion dated January 14, 1965 signed by Louils M. Ualessandrls ‘

to determine whether a quantity of alcoholic beverages, $125.77
in cash, various fixtures furnishings, equlpment, and food- .
stuffs, more Dartlcularly described in an inventory attached

hereto, made part hereof, and marked Schedule "A", seized on ;ﬂ, S

January 17, 1964 in a butcher shop known as Lou's. Warket ,
located at 302 Centennial Avenue, in the Township of Cranford‘
New Jersey, constitute unlawful property and should be for-- e~'
feited; and further to determine whether the 'sum of $2,000. 00,
;frepresentlng the retail value of said fixtures, furnlshlngs,
equlpment and foodstuffs, exclusive of the alcoholic beverages.

and $125.77 in cash, paid under protest by Louis M. Dalessandrls,>f"

'5upon said stipulation, should be forfeited or returned to hlma

Vhen the matter came on for hearing pursuant to R. S
33:1-66, Louis M. Dalessandris, represented by counsel, :
‘ aopeared .and - sought the return of the money:-deposited by hlm,
on the basis of the stipulation herein signed. At this - o
- hearing, it was further stipulated that the records of this -

“Division, including the reports of the investigation hereln, the{"

“‘affidavits of- melllng and publication, the complete inventory

‘‘of 'the -seized items and a complete inventory of the stored iteums

- ..of the said seizure, the stipulation dated Jamuary 14, 1965 and

“the: recelpt and: certlficate of cash payment shall be admitted .h_

‘ftinto;evidence.lggyv

43

}“beer, 24 =12 0z. "snap-on" cans, for $3.75 from Louis
‘Dalessandris -at ‘a butcher shop:located at. the above address..

" This. transaction was ohserved by Agent D at a point of obeerva~ff

»“tlon butside the premises,

L The records of thls DiV1sion refleot the following factSf‘5
on: January ‘15, 1964 ABC Agent H Purchased a case of Schaefer '

-
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‘ On January 17 1964 Agent H. agoln v1sited Dalessandri
_ place of business in the company of three: other ABC agents-and.
“local police officers., "Agent H entered- the premises alone and
~ again purchased a. carton of Schzefer beer'and two cartons. of-
Rheingold beer, for which he paid Dalessandris with dollar bills,
the serial numbers of which had been previously recorded. Upon
emerging from the said premises he showed these alcoholic bev—v
erages to the other ABC agents and the local officers who
immedlately entered the premises and 1dent1fied themselves. '

S An examination of the cash register revealed that the
."marﬁed" bills were commingled with other cash therein. .. In 'the
‘reer - of the storeroom, these officers. found a large quantity of
cans and bottles of beer, as reflected in the 1nventory herein,
'which was seized and adopted by this. D1v181on. 1

The records of this Division disclose that no permits'were
issued to-eéither Dalessandris or to the premises in- question ‘
authorizing the sale of alcoholic beverages.

. Upon~questioning Dalessandris, he made a voluntary signed
and sworn statement wherein he admitted that he had been a "drop"
for one William H. Gall, a truck driver employed by the Pabst.

Blue Ribbon Company. Gall had delivered to nis premises B
numerous cases of beer consisting of Pabst, Budweiser, Carling's N
Black Label and Schaefer Beer, for which Dalessandrls paid Gall =~
$3.50 a case. The last delivery of this beer was made by Gall

to. these premises on January 3, 1964. Dalessandris would re- sell

- these cases at $3.75 a case.. He also admitted that he had sold
Agent H tne beer as. herelnabove set forth.

' Louis M DalOSSandrlS was thereupon charged w1th selling
»alcoholic beverages- without a license on January 1l 1964 and
January 17, 1964 in violation of R.S. 33:1-50 (a) and. possession
of &glcoholic- beverages on January 15 and 17, 1964 with intent - ’

“to sell ‘the same in violation of R.S. -33:1-50 (b) and R.S."

gf%men that came from .different companies, like Swift and: Cdmpany

ko’ the agent he said to him, "Look, I have a case of beer.

" license to retsil it.  I'll give it to you for $3.75",

'33:1-2. .He was subsequently arraigned in the Cranford Townshlp |
vrMunicipal Court, indicted by the Union County Grand Jury and -
: convicted in - the Union County Court of the said charges.:r;;

e J’”""wa‘his teStlmODY before me Louis M. Dalessandris gave thelﬂ”
':f0110W1ng account: He admitted selling ‘the ‘beer to "my steady . ..

°{Also ‘he" gave some of the beer away to other: customers as
Christmas: presents and used some of it for himself and his

- family. He was then asked, "....did you know1ngly and with'
‘~~1ntent to v1olate this statute sell any beer? I did"\{ Nfzv

LA He stated that he had made a profit of twenty—five cents;@'
- per- case but stated that he didn't know that he had .to have a . . ..
;quiquor license to sell it at the price that he d1d “He knew Jbiﬂﬁy
. that the retail price was $4.40 per case and. he - felt that since ‘he -
' was selling it at $3.75 he did not need a license :for such. ,}
'_transactlons.f He admltted, however, that: when ‘he  sold :the beer

" IMI give it to you for what I got it, but I.don't. have a s,jjﬁ

ﬁt Further, "If any one questions you I'm not selling it"

o He furtner admitted that he had sold beer to otner customers
at his- place of residence and that he knew that he. had no right :
“to sell alconolic beverages. , , .
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The evidence herein cleaxly and convincingly supports the '
Division's contention that the claimant possessed alcoholic.
beverages, intended the same for unlawful sale and that they
- were, in fact, sold by him with the full knowledge that such . .
sale was unlawful. Hence, such beverages were illicit. ST
R.S. 33:1-1(i). 1In addition to the alcoholic beverages, all =
the furnishings, fixtures, foodstuffs, equipment and all‘the . .
property selzed in the establishment, including the cash, ,
constitute unlawful property and are subject to forfeiture._“
Seizure Case No. 10,898, Bulletin 1500, Item 2.

Particularly with reference to the cashv the tH ti
is undisputed that the "marked" bills were clearly commlgzlegony
with the other cash found in the cash register." e :

, Counsel for the claiment crgued that 51noe the clalmanthas
been already sufficiently penalized in criminsl proceedings, S

the Director should. exercise his dlscretlonary authority to RSt

return the money on dep051t C S T .':~*”

However, the fact that he was penaliaed in criminal pro— -
ceedings is 1mmater1al and does not warrant or Justify relief -
herein Seizure Case No. 7263, Bulletin 812, Item-2. The Dlrector'sgf
discretionary authority to return property subject to forfelture '
is limited to those cases where it has been established:to his ”jf
satisfaction that the claimant, whose property has been- seized, pursuant /
to the provisions of this section, has acted in good faith and has: .o .
‘unknowingly violated the provisions thereof. ' The admission of. the clalm-'
-ant that he knowingly v1olated the law. argues forcefully to the con—=»

trary.

: Thus, under these c1rcumstances, the Director is without
authority to return the seized property. Seirure Case No. 0833,
Bulletin 1343, Item 3: R.S. 33:1-66. - '

, . The preponderance of the credible evidence herein impera—
tively requmires a recommendation that the claimant's appllcation :
for the return of the deposit be denied; that an order be entered ;
forfeiting ‘the '$125.77 in -cash and the alcohollc beverages, and: th
the sum of §2, 000. 00 deposited by this claimant, under protést,
upon- stlpulation, pursuant to R.S. 33:1-66 likewise' be’ forfeited ‘and .
disposed of -in accordance with- la‘wo ”Seizure Cese No. 10, 321, bulletin
<1377, Ttem'3; Seizure Case No. 10,557, culletin 1419, ltcm 3, Seiaure ‘
Case No.: lO SOO Bulletin 1411 Item 6; - .S 33 1 1 (y), ‘R.S. ~%5'j‘,,

_'3) l- 2. PR

. Conclusions and Order

Lo . No exceptions were taken, to- the Hearer'o Report w1thin the
f;tlme llmited by Rule 4 ‘of State Regulatlon No. 48. :

R After Carefully con 1der1ng the entlre record herein, £
“”1nclud1ng the ‘transcript’ of the testimony, the @‘hlblts, the,urgument;
“of -counsel: for. the -¢laimant, and the Hearer's Reéport, I concur in: ‘
-rthe recommended conclusions in the Hearer's Report and adopt thiem: as

fumy conclusions herein,

Accozdlngly, it is on this 3rd day of May, 1965,
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f“sum of %1,5 77 be and the s me is hereby forfeited in:aecorddnce
;”1fh ﬁhe prmvislons of Rou 33 l 66,’and 1t is further ;h_;mf‘ .

| 4signed'byvx~m,
.. accordance with the provisions of R.t..33 l 66
‘_Vfurther ;ﬁix,r-,ﬁ . S e = L

"ffmore fully descrlbed in Schedule "A attached hereto eons L
- unlawful: property,'and the same is‘hereby forfeited 1n R
‘accordance with the: provisions of R.S. 33:1-66; and’ shall be y
- retained under State Regulation No. 29 for the use of hospitals -
- and. stﬂte,'county and. municipal 1nstitutions,mo -d a
- ~whole or in part at the direction of ‘the Direc
!D1vision of Alcohollc BeVerage Control.dg-,,

contalners of alcoholic beve ages -
-vice. box' ST . L

= meat cutters .
u,*;‘freezers

‘= cube 'steak. machine

-adding machine o o

‘Assorted knives & butcher Saws
cash- reglster
scales : :
meat diSplay box
utting blocks.
igarette machine

'1bs.‘mlscellaneo
lbs.~of butte
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3. DIuCTPLINﬁR LdOCEEDINGS _ ALCOHOLIC BhVFRAGES NOT TRULY

LABELEﬂ - LICFNuE CUSPENDED FOR 10:DAYS, LESS 5 FOR PLEA.

,In the Matter of DlSClpllnary )
roceedﬂncs ogeinst : ' o '
Nick's Highway 46 Bar cnd Grlll ),~
.. a N..J. Corp. ) :
t/e La Casa Mia . .- g CONCLUSIONS ‘
77 Route 46 ) ~ AND ORDER
Lodi, New Jersey
_Holder of Plenary Reteil Consumption )
License C-19, issued by the Mayor )
ond Coun011 of the Borough of Lodi .)

Licensee, by Crescenzo Cutlllo, Prefldent Pro se. .
Morton B. Zemel, Esg., Appearing for the Divis1on of. Alcohollc
Beverage Control.

‘BY THE DIRECTOR

' Llcencee pleads non vult to a charge alleglng that on
April 26 1965, it possessed an zlcoholic beverage in one bottle
bearing a label which did not truly describe its contents, in
violation of Rule 27 of {tate Regulation No. 20

: Absent prior record, the license will be suspended for
ten days, with remission of flve days for the plea entered.

leaving a net suspen51on of flve days. Re McEvoy, Bulletin 1594
Jtem 8, o , - . ,

Accordingly, it is, on this‘17th day of May, 1965,

'ORDERED that Plenary Retail Consumption License C-19,
issued by the Mayor znd Council of the Borough of TLodi to Nick's

- Highway 46 Bar and Grill, a N. J. Corp., t/a La Casa Mia, for

 premises 77 Route 46, LOOl, be &nd the same is hereby suspended
v for - fives (5) days, commencing at 3:00 a.m. londay, May 24, 1965,
- and terminating at 3:00 a -m. ¢turdaj, Jay 29, 1965 :

JOSEPH P. LORDI
 DIRECTOR

57;4;,;STATE LICENSES - NEW APPLICATION FILED.,

i;fDodd Importers &. Distributors, Inc.,
1,337 Fifth Street- . L :

‘Newark, New Jersey. ‘ ‘ L
:@Applicatlon flled June 29, 1965 for Plenary Wholesale License.

s o ./(\\_;ﬁfe"
// gfa<l(?? Iogﬁfﬁ

irector

New Jersey cyate Library |

-



