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Statement of tlie Case.
The bill of complaint in this cause is filed to fore-

close a certain mortgage made by Charles Heath to 
Edmund F. Heath, dated December 8th, 1892, and 
acknowledged the same day and registered in 
the Register’s Office of the County of Essex on the 
sixteenth day of July, 1900, the said mortgage being 
given to secure the payment of $30,000. in one year 
from the date thereof with interest. The mortgagor, 
Charles Heath, died on or about the 8th day of July, 
1900, leaving a last will and testament probated in 
the Essex County Surrogate’s Office on the twenty- 
seventh day of July, 1900, a copy of which is set out 
in the bill of complaint, and the said will is also Ex-
hibit C. 4 (page 124). The said Charles Heath left 
him surviving as his next of kin and heirs-at-law his 
three children, Edmund F. Heath, Jr., Marjorie Heath 
and Carlotta Heath.
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The said Edmund F. Heath, Jr., died intestate on 
or about April twenty-eighth, Nineteen hundred and 
nine, leaving him surviving his widow Bertha Baker 
Heath, who is also administratrix of his estate.

The mortgagee, Edmund F. Heath, died August 
eleventh, Nineteen hundred and four, leaving a last 
will and testament probated in the Essex County Sur-
rogate’s Office August twenty-third, Nineteen hundred 
and four, in and by which he did appoint his wife 
Margaret C. Heath the sole executrix thereof (Casep. 

'5).
The said Margaret C. Heath subsequently died and 

Edmund F. Heath, Jr., was appointed substituted 
administrator with the will annexed on August sixth, 
Nineteen hundred and six. The said Edmund F. 
Heath, Jr., died on April twenty-eighth, Nineteen 
hundred and nine, and thereupon the complainant 
Frederick B. Maddock was appointed substituted ad-
ministrator with the will annexed on or about No-
vember first, Nineteen hundred and nine (Case, p. 5).

The defendants to the foreclosure bill are the two 
surviving children of Charles Heath, deceased, to 
wit, Marjorie Heath Connolly, wife of Henry G. Con-
nolly, Carlotta Heath, a minor when the bill was filed 
but now of full age, and Bertha Baker Heath indi-
vidually and as administratrix of Edmund F. Heath, 
deceased (Case, p. 8).

In the bill of complaint it is alleged that the bond 
and mortgage had been lost prior to the institution of 
the suit. In the answer filed by Bertha Baker Heath 
she joined in the prayer of the bill of complaint for the 
foreclosure and sale of the property mentioned 
therein.

Answers were filed on behalf of the defendants 
Marjorie Heath Connolly and Carlotta Heath deny-
ing the existence and validity of the borid and mort-
gage.
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In the opinion filed in the Court of Chancery, it was 
held that the bond and mortgage were sufficiently es-
tablished, but the court further held that the com-
plainant was not entitled to recover in the action, be-
cause the court found that the bond and mortgage 
were without consideration (Case, p. 105).

GROUNDS OF APPEAL.

Pursuant to the decision of the Court of Chancery 
a decree was entered in said court on or about the 
seventeenth day of June, A. D., Nineteen hundred 
and thirteen (Case, p. 107), whereby the complain-
ant’s bill was dismissed with costs in favor of the de-
fendants Marjorie Heath Connolly and Carlotta 
Heath.

The appellant now appeals to this court from the 
decree of the Court of Chancery claiming that he is 
entitled to the relief sought and prayed for by him in 
his said bill of complaint filed in this cause, for the 
several reasons which are set forth in the ensuing 
argument.

Argument.
1. As t o  t h e  l o s t  i n s t r u m e n t s .

(a) The existence, execution and delivery of the 
bond and mortgage mentioned in the bill of complaint 
has been fully established.

At the hearing Mr. Hemphill, general clerk in the 
office of the Secretary of State, produced the will and 
inventory of the estate of Edmund F. Heath on file 
m that office, which was received in evidence and 
marked Exhibit C. 1 (Case, page 29).

From the testimony -of Mr. John D. Anderson, a 
member of the New Jersey Bar, it appears that he, 
together with the executrix Mrs. Heath, and one J. J. 
Toppin made the inventory and appraisement. The
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inventory was in the handwriting of Mr. Anderson as 
also was the item as follows:

“ One bond and mortgage Charles Heath Estate 
|30,000., value uncertain.” (Case, p. 31.)

Among the assets to be inventoried by the witness 
and the other appraiser, together with the executrix, 
was the bond and mortgage given by Charles Heath to 
Edmund F. Heath (Case, p. 35). The witness testifies 
positively to their existence and that he actually had 
the bond and mortgage in his hands (Case, p. 37), 
and relates the efforts that were being made to fix a 
value thereon. And finally, the witness states (Case, 
p. 41) that he believed the instruments were the orig-
inal bond and mortgage.

The complainant in this cause testifies that he first 
became acquainted with Edmund F. Heath forty or 
fifty years ago and was associated with him in one 
capacity or another from 1882 down to the date of 
his death. The complainant was first bookkeeper for 
the firm of Edmund F. Heath & Son composed of the 
said Edmund F. Heath and Charles Heath. The wit-
ness also resided with Edmund F. Heath until the 
time of his death in 1904 (Case, pp. 43-44). The com-
plainant was first bookkeeper and then became super-
intendent of the factory until Mr. Charles Heath died 
in 1900, when the witness became a partner with Ed-
mund F. Heath and maintained that relation until 
the latter’s death (Case, p. 45).

The complainant testifies that he was superintend-
ent at the factory of E. F. Heath &  Son the 8th of De-
cember, 1892, and that he had seen the bond and mort-
gage made by Charles Heath to his father mentioned 
in the bill of complaint. The bond and mortgage was 
kept in the safe of E. F. Heath & Son to which com-
plainant had access, and that complainant saw the 
bond and mortgage about the time it was given about 
1892 (Case, p. 47). The witness then proceeds to 
describe the papers he saw and states his familiarity
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with bonds and mortgages, and that this particular 
bond and mortgage was regular in form. The mort-
gage was not recorded at the time he first saw it, but 
was kept in the safe of the firm for a number of years 
(Case, p. 48). After the death of Charles Heath, 
July 8th, 1900, the complainant saw the bond and 
mortgage at the office. Upon that occasion Edmund
F. Heath gave it to him and directed him to take it 
down to the court house to be recorded (Case, p. 49).

The complainant also saw the bond and mortgage 
at the residence of Mr. Edmund F. Heath, 300 Rose-
ville avenue, after his death, and was present at the 
time Mr. Anderson made the inventory (Case, p. 50).

The witness is not certain whether he saw the paper 
after the time of the making of the inventory or not. 
After the death of Mrs. Heath, the grandson, Edmund
F. Heath, was appointed administrator of the grand-
father’s estate, and continued in that capacity until 
be died in 1909, when complainant was appointed ad-
ministrator with the will annexed (Case, pp. 51 and
52)  . The complainant testified that this bond and 
mortgage never came into his possession since he was 
appointed administrator with the will annexed He 
further testifies that he searched diligently for the 
instruments at 300 Roseville avenue, the homestead, 
and at 225 Warren street, the factory, and every-
where he could think of to try to find the papers, in 
the safes at the office and in the safe at the house. 
The witness also searched through all his papers and 
made inquiry of the counsel who had represented Mrs. 
Heath and the grandson Edmund (Case, p. 52 and
53) .

Upon crass-examination the complainant describes 
the bond and mortgage and repeats what he had pre-
viously stated on direct testimony in respect to his in-
spection of the same (Case, p. 64 e t  s e q .).

The complainant was examined by the court and 
cross-examined by counsel and thoroughly described
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the instruments ana their location from the time of 
their execution until the time of the making of the 
inventory of Mr. Heath’s estate (Case, p. 68 and fol-
lowing).

At the hearing Bertha B. Heath, the widow of Ed-
mund F. Heath, Jr., testified that she had no knowl-
edge as to the whereabouts of the bond and mortgage 
(Case, p. 73).

From the testimony of the witnesses and the docu-
mentary proofs offered, the existence, execution and 
delivery of the bond and mortgage, was clearly es-
tablished.

Furthermore, a certified copy of the registry of the 
mortgage was admitted in evidence and marked Ex-
hibit C. 5 and is found on page 128 of the’ printed 
case. From the registration and the testimony of the 
complainant particularly hereinabove mentioned, the 
contents and character of the bond and mortgage are 
thoroughly established.

On this branch of the case the court below in the 
course of the opinion says: ,

“ I am of opinion that the burden of proof so 
resting upon the complainant in this case has 
been fully met, and I shall assume without fur-
ther statement or argument that the complainant 
has established the fact that an instrument of the 
sort mentioned in the bill once existed and that 
it was of the tenor and effect therein set out. 
I base my conclusion as to this fact upon the 
testimony of Mr. Maddock and the introduction 
of the certified copy of the registry of the mort-
gage, which I think is evidential on this point.’
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2 .  A s  t o  t h e  c o n s i d e r a t i o n  o f  t h e  b o n d  a n d  m o r t -

g a g e .

(a) The bond and mortgage were given for a valu-
able consideration.

Upon the application of the counsel for the defend-
ant Oarlotta Heath, an order was entered in the Court 
of Chancery on or about October twenty-third, Nine-
teen hundred and twelve, appointing Richard F. Ste-
vens as an expert accountant to make an examina-
tion of the books, papers and memoranda of all tran-
sactions of Charles Heath with Edmund F. Heath, 
personally, and also those of Charles Heath with, the 
co-partnership of Edmund F. Heath & Son (Case, 
page 114). The report of General Stevens pursuant 
to the direction of the order aforesaid, was admitted 
in evidence and marked “Exhibit C. 6” and is found 
in the printed case, page 131 and following.

At the time the bond and mortgage bore date the 
said Charles Heath was associated with his father, 
Edmund F. Heath, in business under the firm name 
and style of Edmund F. Heath & Son.

From the report of General Stevens it appears that 
the hooks show that commencing with December ninth, 
1892, and ending April 5th, 1893, Edmund F. Heath’s 
personal account was debited by certain checks drawn 
to the order of Charles Heath amounting to the sum 
of $32,132.16 and further that the stubs of the firm 
check book show that they were drawn in the hand-
writing of Charles Heath; and that the entries in the 
ledger were made by the bookkeeper of the concern 
(Case, pp. 75-77).

Furthermore, from the report of General Stevens, it 
appears that at the. time of the death of Charles 
Heath on July seventh, Nineteen hundred, he was in-
debted to the firm of Edmund F. Heath & Son in the 
sum of $26,548.11, and that his indebtedness remained 
hi this situation upon the books at the time of the
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death of Edmund F. Heath about four years later 
(Case, p. 78).

It is interesting to note that prior to the date of 
mortgage Charles Heath was indebted to the partner-
ship in the sum of $2,896.03 on July first, 1892, and 
that one year later he was indebted to the partnership 
in the sum of $5,568.61. If any present consideration 
was needed it would seem that sufficient could be 
found in the item referred to (Case, p. 134).

Evidently the court below held the bond and mort-
gage invalid because there was no present considera-
tion. Should present consideration be absolutely es-
sential it would seem that what has been cited with 
reference to the partnership relationship would be 
sufficient to show an existing indebtedness which was 
expected to be increased. The court below seemed 
to hold that the mortgage was objectionable because 
it was apparently given to secure future advances.

In the first place, it is respectfully insisted that 
parol testimony is competent and admissible to show 
the purpose and intent for which the bond and mort-
gage was given.

In B e l l  vs. F l e m i n g ’ s  E x r s . ,  12 N. J. Eq. 13 at page 
18 of the opinion is the following:

“The objection that parol testimony is not 
competent for the purpose of showing that the 
mortgage was executed and intended to secure a 
debt different from that expressed in the mort-
gage, was particularly noticed by the Vice Chan-
cellor in the case of The Bank of Utica v s .  Finch, 
3 Barb. C. R. 297. Its admissibility was properly 
sustained on the ground that it was offered, not 
to contradict the written instrument, but to show 
the purpose and intent for which it was executed. 
But this objection must necessarily have been con-
sidered in every case where the validity of the 
mortgage for future advances has been sus-
tained.”
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TJie observations of Vice Chancellor Pitney in G a m p -  

b e l l  vs. P e r t h  A m b o y  S h i p  B u i l d i n g  C o m p a n y ,  70 
N. J. Eq. 40 at page 59 are pertinent to this subject. 
They are as follows:

“That It is quite competent for the parties to 
use the mortgage for a security other than that 
mentioned in it, is entirely clear and authori-
tatively settled.”

“ It is authoritatively settled in this State that 
it is competent to prove by parol what the real 
object of a mortgage is, and that it is given for a 
purpose not disclosed in the condition.”

Of course, it must be remembered that the parties 
to this transaction have both been dead now for some 
years and under the circumstances the best and the 
only evidence available are the books of the partner-
ship of which they were members and in which they 
were vitally interested.

In the opinion of the court below the bond and 
mortgage was considered null and void primarily be-
cause it was given to secure future advances. We re-
peat that at the date of the mortgage there was al-
ready existing an indebtedness from the son to the 
father. However, it is perfectly apparent from the 
evidence produced as shown by the books of the part-
nership and from the written records made by the 
mortgagor himself, that the mortgage was made, exe-
cuted and delivered for the purpose of securing in-
debtedness from the son to the father quite independ-
ent of the partnership relation.

By reference to the schedule annexed to General 
Stevens’ report (Case, p. 139) it appears that on the 
day following the date of the mortgage the mortgagor 
received the sum of $1,750, and that between the ninth 
day of December, 1892, and the fifth day of April, 
1893, the mortgagor received from his father $32,132.- 
16. It is a remarkable coincidence that the amount 
advanced immediately after the execution of the
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mortgage should have been a sum a little in excess 
of the amount stated in the mortgage.

After these advances were made, it appears that 
the indebtedness of Charles Heath to his father in the 
partnership relation increased from year to year un-
til at the time of his death on the seventh day of July, 
1900, the balance due exceeded $26,000. which re-
mained unpaid at the death of the father and still re-
mains unpaid. '

Furthermore, by reference to the accounting made 
on behalf of the father as executor of his son’s will, 
Exhibit D. Connolly 4 (Case, p. 155) it appears that 
the father was obliged to and did make advances per-
sonally for the purpose of settling up the affairs of 
the son’s estate. . '

From the testimony of Mr. Maddock (Case, p. 49) 
it appears that after the death of Charles Heath lie 
was directed by Edmund F. Heath to register the 
mortgage and he did so file the same for registration 
in the Essex County Register’s Office on the sixteenth 
day of July, Nineteen hundred. This action on the 
part of the mortgagee certainly manifests an inten-
tion on his part to assert his rights under the mort-
gage and to secure the benefit of it as a security for 
the indebtedness due from his son to himself.

After the death of the father, Edmund F. Heath, 
in August, Nineteen hundred and four, Edmund F. 
Heath, the grandson, and his sister M'arjorie Heath 
(now Marjorie Connolly), one of the defendants in 
this suit, purchased the interests of what are called 
the Canadian heirs in the residuary estate of Edmund
F. Heath, and secured from the said Canadian heirs 
a deed of assignment marked “ Exhibit D. Heath 1’ 
in this cause (See Case, p. 140). By this instrument it 
appears that Marjorie Heath Connolly and her brother 
set out in detail the assets of the estate of Edmund F. 
Heath, their grandfather, and among them the fol-
lowing :
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“Bond and mortgage given by Charles Heath and 
wife to Edmund F. Heath to secure the sum of Thirty 
thousand dollars covering property on the corner of 
Centre street and Hamilton road, South Orange, New 
Jersey, and property on Oak wood avenue, Orange, 
New Jersey, (Case, p. 145 1. 35-40), from which it is 
very apparent that Mrs. Connolly and her brother 
considered the mortgage an asset of the estate of 
their grandfather and were endeavoring to secure 
their interest in the same.

It is no objection to the validity of the bond and 
mortgage in this case because they were*given to se-
cure future advances. Among the earliest cases on 
this subject in this State is B e l l  vs. F l e m i n g ’ s  E x r s . ,  

12 N. J. Eq. 13.
In the course of the opinion of the Chancellor it is 

said:
“ It has been repeatedly decided that a mort-

gage to secure future advances is a valid security, 
as against subsequent encumbrances, for all ad-
vances made up to the time when such encum-
brances intervened. Whether it will secure, ad-
vances to the time only when the subsequent en-
cumbrance was actually executed, or to the time 
of the actual notice of such future encumbrance, 
may be deemed not altogether a settled question. 
The authorities are numerous and are very de-
cided and uniform in reference to the validity of 
such mortgages as against a subsequent lien for 
all advances prior to such liens being acquired.”

In the same case on appeal, 12 N. J. Eq., 490, in the 
course of the opinion by the Court of Errors and Ap-
peals, the Chief Justice says:

“ It is objected that the mortgage did not con-
stitute a valid lien upon the mortgaged premises, 
because the amount it purports to secure was not 
due at the time of its execution, being in fact 
given as a security for future advances. No ac-
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tual fraud is imputed to the parties in its execu-
tion, but it is insisted that a mortgage given 
for future advances is not, in this State, a valid 
security as against subsequent encumbrances.” 

“That such mortgage given to secure future 
advances is valid as between the mortgagor and 
mortgagee does not seem to be seriously ques-
tioned.
* * *

“ I think it must be regarded as a settled ques-
tion in this State, as well as elsewhere, that a 
mortgage given for future advances is valid and 
that the registry of such mortgage entitles the 
holder to priority over subsequent registered en-
cumbrances, under the provisions of our Registry 
Laws, at least for all advances made prior to 
such subsequent lien being acquired.”

In the course of the opinion in H o l t  vs. C r e a m e r ,  

84 Eq., 181, at page 188, Van Fleet, V. C., says: 
“The validity of a mortgage made in good faith 

to secure future advances is no longer open to 
question. Such instruments have been repeatedly 
upheld by the courts of this State (Cases cited). 
To render them valid, it does not seem even to be 
necessary that the mortgagee should be under a 
binding obligation to make a further advance, 
but where that matter is left optional with him, 
so that he may do it or not, as he sees fit, they 
have been held good.”

This subject is also considered in W a r d  vs. C o o k e ,  

17 N. J. Eq., 93, at page 99. Here the Chancellor in 
the course of the opinion says:

“A mortgage given to secure future advances, 
duly registered, is good not only as against the 
mortgagor, but is entitled to priority over subse-
quent encumbrances, for all advances made prior 
to notice of the subsequent encumbrance.’ 
(Cases cited.)
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The parties defendant to this action stand in the 
place of the mortgagor. The rights of other encum-
brancers are not involved in any way. Certainly, in 
view of the decisions above cited, there can be no ob-
jection to the bond and mortgage in the suit for the 
reason that the same were given to secure future ad-
vances. After the execution of the mortgage and 
within four months thereafter, a sum in excess of 
$30,000 was advanced by the mortgagee to the mort-
gagor. These moneys have never been repaid and 
furthermore, upon the death of the mortgagor Charles 
Heath in Nineteen hundred, he was indebted to his 
father in addition to the above sum, to the extent of 
$26,000 and upwards. After the death of the son 
the father immediately registered his mortgage and 
made every effort to secure himself as best he could. 
Outside of the real property mentioned in the mort-
gage, the mortgagor, Charles Heath, had but little 
property, all of which is set forth in the inventory 
filed by the father as executor of the son’s will (Ex-
hibit D. Connolly 1 page 148).

For these reasons, it is respectfully insisted that 
the decree of thè Court of Chancery should be re-
versed, set aside and for nothing holden, and that the 
appellant is entitled to the relief sought and prayed 
for by him in his bill of complaint filed in this cause.

LUM, TAMBLYN & COLYEE,
O f  C o u n s e l  w i t h  A p p e l l a n t .

Ra l p h  E . L u m ,

Egb ert  J. T a m b l y n ,

O f  C o u n s e l .
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This suit was brought for the foreclosure of a mort-
gage alleged to have been made by Charles Heath, 
in his lifetime and on December 8th, 1892, to his 
father, Edmund F. Heath, to secure a  bond of even 
date for $30,000 payable in one year. The mortgage 
covers three tracts of land, one the homestead of 
the mortgagor situated in South Orange, and two 
vacant lots in Orange.

The bond and mortgage are sued on as lost instru-
ments and much of the testim ony in the case is d i-
rected to showing their loss and to proving them by 
secondary evidence.

The testimony would seem to indicate that these 
two instruments are not now existent. W hen last 
seen they were in the possession of Mrs. Edmund F. 
Heath, the w ife and executrix of the mortgagee and

S T A T E M E N T  O F F A C T S .



the mother of the mortgagor. I f  they were still in 
existence after her death they passed into the posses-
sion of her grandson (and the son of the mortgagor), 
Edmund F. Heath, Jr., who succeeded his grand-
mother in the adm inistration of the estate of Ed-
mund F. Heath, the mortgagee. Both Edmund F., 
Jr., and his grandmother, presumably, knew of the 
bond and mortgage and of the circumstances under 
which they came to be made. Each of them had the 
right to cancel them. Each of them had plenty of 
justification for doing so. It is more than likely that 
one or the other of them destroyed the papers, in the 
belief that by so doing they discharged the debt and 
the lien they created.

Such inform ation as we have of the early history 
of the bond and mortgage is obtained from the testi-
mony of the complainant. He had for ten years prior 
to the date of the papers been intim ately connected 
with Mr. Edmund F. Heath, both in his family and 
in his business ; in 1892 he was superintendent of the 
factory; and after the death of Charles he succeeded 
him as a partner in the business. From  him we learn 
the follow ing:

That is 1892 and prior thereto Edmund F. Heath 
(the mortgagee) was in partnership with his son 
Charles (the m ortgagor) in conducting a prosperous 
business of making enameled cloth, carried on at 225 
W arren street, in the C ity  of Newark, under the firm 
name of Edmund F. Heath & Son (pp. 42-6).

That he saw the bond and mortgage prior to the 
death of Charles Heath in 1900; and that they were 
kept in the safe at the office, to which safe, Charles 
Heath, Edmund F. Heath, one M cCarroll, the book-
keeper, and he, the witness, had access (pp. 46-9); 
this safe was alw ays open in business hours and any 
one in the office authorized to go there had access to 
it ;  and Charles Heath had “ fu ll access” to the papers 
at any time (p. 55).
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That the bond and mortgage were in the safe at 
the time of the death of Charles on Ju ly  8, 1900. 
About three weeks later [in fact it  was only eight 
days, if  the registry of the m ortgage is properly in 
evidence, which shows that the mortgage was regis-
tered in the R egister’s Office of Essex County on 
July 16, 1900 (p. 128) ] the mortgage was handed to 
the witness by Edmund F. Heath for the purpose of 
being recorded and it was taken to the Register’s 
office by him and there registered (p. 4 9 ).

From the testimony of the complainant and from 
the other evidence in the case these facts a p p ear:

1. There was no evidence of any actual delivery 
of the bond and mortgage in suit.

2. That a  bond and mortgage from Charles to his 
father, presumably the bond and m ortgage in suit, 
were kept in a safe in the office of Edmund F. Heath 
& Son, and while there were as much under the con-
trol and in the possession of Charles Heath, the mort-
gagor, as of Edmund F. Heath, the mortgagee.

3. That they remained in the safe from December, 
1892, until after the death of Charles in July, 1900, 
a period of nearly eight years, and during all that 
time no interest or principal was paid upon any debt 
they might have secured and the papers do not seem 
to have possessed any importance.

4. That for nearly eight years and not until after 
the death of Charles was the mortgage registered.

5. That the w ife of Charles did not join in the 
mortgage (p. 94, 1. 18, 128).

6. There were no fire insurance policies held as 
collateral to the m ortgage (p. 57), although there 
were valuable buildings on the mortgaged property.

7. That the m ortgage (and presumably the bond 
also) was incomplete, in that the interest rate was
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not agreed upon and was left blank (pp. 48, 128, 
130).

8. A t  the time the mortgage bears date Charles 
Heath w~as not indebted to his father (p. 70).

9. There was no entry made in any of the books 
of account of the bond and mortgage, although the 
mortgagee was a man of strict business habits.

10 . There was no record in any book of account, 
or on the bond, or any where else of the payment of 
any interest, or of the payment of the principal or 
any part of it.

11. That upon the death of Charles, Edmund F. 
Heath acted as executor under the w ill of his son, 
administered upon his estate and took possession of 
the mortgaged prem ises; and he did not treat himself 
either as a mortgagee in possession, or as a creditor 
of the estate. On the other hand he collected the 
rents and appropriated them to the payment of his 
son’s debts (pp. 124, 148, 152, 157).

12. That Edmund F. Heath never accounted to 
the estate of Charles Heath for the interest of the 
decedent in the co-partnership of Edmund F. Heath 
& Son, the value of which must have been consider-
able, for at the time of the death of Charles the yearly 
profits were about $15,000 (pp. 86, 99).

To these it  should be added that Charles was the 
only child o f his father and their relations were evi-
dently more than usually close and tender (pp. 95-8, 
99, 100, 103).
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T H E R E  W A S  NO D E L IV E R Y  O F T H E  
M O R TG A G E .

The bond and mortgage themselves not being in ex-
istence to be produced at the tria l by the mortgagee 
to then prove themselves, the burden of proving not 
only the original execution of these instruments, but 
of their delivery, fell upon the complainant.

There was no proof of actual delivery, nor were 
there any facts shown from wThich delivery could be 
inferred.

The bond and mortgage were both incomplete in 
that the interest rate w as left blank; the mortgage 
was not executed by the wife of Charles; there were 
no tire policies collateral to m ortgage; there was no 
evidence that when the papers were executed Charles 
was indebted to his father, and the mortgage was left 
for years unregistered. In addition to these signifi-
cant facts, the instrum ents were kept in a safe, which 
did not contain the valuable papers and securities of 
the mortgagee (p. 56), but which contained generally 
the firm’s papers, which safe was as much in the con-
trol and possession of Charles as it was of his father.

The mere fact that the mortgage was found in the 
safe was under the circumstances no evidence w hat-
ever of delivery.

To show delivery there must be proof of that which 
evinces an intention on the part of the grantor to 
part with the instrument, and this intention must 
be made to appear either from the circum stances of 
the transaction, or from the acts or words of the 
grantor.

T e r h u n e  vs. O l d i s ,  17 Stew., 156.
V r e e l m d  vs. V r e e l a n d , 3 Dick., 56.

The possession of the instrum ent by the grantee is, 
°f course, strong evidence of delivery. But, on the
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other hand, as Vice-Chancellor V an F leet in Tree- 
land vs. Treeland  says: “ W here the deed is found 
in the possession of the grantor his possession is re-
garded as furnishing equally strong evidence that it 
has not been delivered.”

Tested by these cases there is nothing in the evi-
dence to sustain the com plainant’s case.

I t  is intim ated in Terhune vs. Oldis that an ac-
knowledgment is sometimes’ evidence of delivery. But 
obviously such evidence is very weak at the best (27 
Cyc., 1 11 3 ). In many of the cases to be found in 
the books where the delivery of deeds was questioned 
the instrum ents were acknowledged. Charles Heath 
might well have retained the mortgage in his posses-
sion, even though it  had been acknowledged. -

It  is also intim ated in Terhune vs. Oldis that reg-
istry  is usually prima facie evidence o f delivery, and 
this may be accepted as a general principle of law. 
B u t obviously registry to be effective as evidence in 
such a case must have relation to the date of the 
deed, and it is only when the registry is made imme-
diately after the date of the deed that such a fact is 
of importance. I f  there is an unreasonably long in-
terval of time between the date of the deed and the 
date of its  registry this fact might well be a circum-
stance to cast doubt upon the fact of delivery. And 
where the deed is left unrecorded for years and is 
then only recorded after the death of its grantor it 
is rather evidence against the delivery than for it. 
The fair inference in this case is, that as the mort-
gage was not recorded till after the death of Charles 
Heath, nearly eight years after it w as made, it was 
not discovered by the father till then and that there 
was never any delivery of it.

I t  is respectfully insisted that the co m p la in a n t 

wholly failed in his proof of delivery, and that the 
learned Vice-Chancellor might well have rested his 
opinion upon this branch of the case.
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II.

THEBE WAS NO CONSIDERATION FOR THE 
MORTGAGE.

The testimony shows that on December 8, 1892, the 
date of the mortgage, Charles Heath was not indebted 
to his father or to the firm. This is the testimony 
of the expert accountant called into the case and 
whose evidence w as relied upon in the place of the 
books of account themselves (p. 78, 1. 25).

It is insisted, however, that the mortgage was given 
for future advances.

A mortgage to secure future advances is good, and 
it is not necessary that the purpose should appear 
on the face of the mortgage.

Griffin vs. N. J. Oil Company, 3 Stock., 49.
B ell vs. Flem ing, 1 Beas., 13; A ff’ d on A p -

peal, lb ., 490.

These cases also hold that parol evidence is admis-
sible to prove the real transaction.

There are many cases in our books relating to mort-
gages for future advances, and wherever a mortgage 
securing a fixed stated debt has been held to be a 
mortgage for future advances, evidence of the consid-
eration or evidence of the intention of the parties has 
been shown.

In this instance there is no other evidence except 
the fact that shortly after the mortgage the father 
advanced to the son $32,132.16.

It is respectfully insisted that the mere fact that 
these payments were made shortly after the making 
of the mortgage, which it is to be observed, exceed 
the face of the mortgage, does not raise an inference 
that they are connected w ith the mortgage.

Assuming that it is proved that the moneys in 
question were actually advanced by the father to 
the son, and did not come to the son through his in-
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terest in the partnership, then the fairer inference 
is, in view of the extraordinary relations that existed 
between the father and the son, that the moneys he 
gave him were gifts. W here everything is to be set-
tled by inference only it is much fairer to ascribe 
these payments as a g ift than it is to associate them 
in any way w ith the mortgage.

A s against the idea of connecting the subsequent 
moneys which Charles received with the mortgage we 
have the significant facts which are set forth in this 
brief in the Statem ent of Facts, viz. : (1) that the
w ife of Charles did not join in the mortgage as she 
surely would have done if  it had been intended as 
security for so large a sum as $30,000; (2) that the 
mortgage was incomplete, in that the interest rate 
was not agreed upon ; ( 3 ) that there were no fire poli-
cies belonging to the m ortgage; (4) that the mort-
gage was not registered for eight years and until after 
the death of the m ortgagor; (5) that after the death 
of Charles, his father, even after he had become execu-
tor and had taken possession of the mortgaged prem-
ises, did not treat him self as a creditor of the estate, 
or even as a  mortgagee in possession, and (6 ) the 
absence of any statement of the mortgage in any of 
the accounts between the father and the son.

It is respectfully insisted that the conclusion of 
the learned Vice-Chancellor that the complainant 
failed to show that there was any consideration for 
the mortgage was entirely justified.
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III.

M E  MORTGAGE HAS BEEN PAID OR 
SATISFIED.

The testimony shows that at the tim e of Charles’ 
death he was an equal partner w ith his father in the 
business of Edmund F. Heath & Son (pp. 75, 103), 
and that the capital of that concern, outside of its 
good will, must have been at least $7 5 ,000.00, and 
that at that time the business was earning a  yearly 
profit of at least $15,000.00. The good w ill attaching 
to that business must have been very valuable, and 
the cases, generally, hold that a, surviving partner, 
in settling up the affairs of the business, or i f  he con-
tinue the business, must account for the good w ill. 
It was the duty of the father to account for the in -
terest of the son in this business; The testimony dis-
closes that Mr. Edm und F. Heath never accounted 
for any part of the business. This is explicable only 
on the theory that at the time he considered that the 
indebtedness of Charles to him self and of Charles 
to the firm were settled and satisfied by Charles’ in-
terest in the business, which the father had absorbed 
to himself.

This is further shown by the father’s treatment of 
the mortgaged premises, his repairs to it, his collec-
tion of rents, and his appropriation of the rents to 
the payment of Charles’ debts. Furtherm ore, Charles’ 
debts amounted to more than the value of his per-
sonal property, and the father advanced whatever was 
necessary to make up the deficit.

The father never held him self out as his son’s credi-
tor nor appropriated any of the general assets of the 
son’s estate to the payment of his own debt.

We think all of these facts indicate that the father 
considered that the mortgage was entirely satisfied 
and paid.

EDW. A. & WM. T. DAY,
O f  C o u n s e l  w i t h  C a r J o t t a  H e a t h .
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I.

D E C R E E  B E L O W  SH O U LD  B E  A F F IR M E D  
FOR T H E  R E A S O N S  G IV E N  B Y  T H E  V IC E - 
CH AN CELLOR A N D  O T H E R  R E A S O N S.

The Vice-Chancellor was right in holding that there 
was no sufficient evidence of any consideration for 
the alleged mortgage.

The complainant asks the aid of a Court of E quity 
to establish a lost instrum ent and to cut off defend-
ants’ equity of redemption.

It is plain that they should he required to give full 
and complete proof that the bond and m ortgage were 
actually made and delivered, and that they were so 
made and delivered for a consideration which remains 
unpaid.

They must prove that there was consideration for 
which the mortgage was given and if  this considera-
tion was a debt then that the debt is due.

O n  A p p e a l  

f r o m

C h a n c e r y .
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No account is produced showing any indebtedness 
from Charles Heath to his father at the date of the 
alleged mortgage.

There is no proof whatever of the mortgage being 
intended for future advances. The m ortgage was for 
$30,000. I f  the items (p. 130) showing checks drawn 
to Charles H eath’s order constituted advances by 
Edmund F. Heath to Charles Heath, they are in no 
w ay connected w ith this mortgage.

The first alleged advance was December 9th, 1892, 
$1,750. There is no other item until fifty-three days 
afterw ards, and not until A p ril 5th,' 1893, or nearly 
four months after the date of the mortgage is an ad-
vance made, which does not make up $30,000, but a 
sum of $2,1^2.16 in excess of $30,000.

I f  these items represented a debt secured by the 
mortgage, we should expect them to make up exactly 
the amount of the mortgage. A s they do not do so 
the presumption is more strong that these items do 
not represent a debt for which the mortgage was 
given, and if they do stand for a debt it is not the 
debt said to be evidenced by the bond and mortgage.

The checks are prima facie evidence payment to 
Charles Heath by the firm of which he wras a member. 
H is endorsement of them does not even evidence a 
debt to the maker of the checks, who w7as the firm and 
not Edmund F. Heath.

The bookkeeping entry “ E. F. Heath account” and 
the debitting of these items to that account seem to 
us only to show a payment by the firm to Edmund F. 
Heath of the various items.

W here are the checks themselves? It  w^ould seem 
easy to trace these checks and find out how they were 
applied. I f  they went to pay a debt of Charles Heatli 
it would be some evidence that the transaction was 
the advancement of money by Edmund F. Heath to 
Charles. In default of such evidence, which ought to 
be within com plainant’s control, we have the right to
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assume that they were applied for the benefit of E d-
mund F. Heath. They may represent some stock 
transaction or some other venture of Edmund F. 
Heath which he did not care to have it known that 
he Was connected with. Such artifices are quite com-
mon among capitalists and business men.

The giving of these checks and the bookkeeping in 
e j e c t i o n  therewith do not evidence thal^the mort-
gage ^as for future advances and that the n ems men-
tioned are the future advances intended to be secured 
by the mortgage. The presumptions, as we have 
shown, are quite the other way.

Complainant must prove that there is money due 
on the m ortgage in order to foreclose. Perkins vs. 
Realty Go., 3 Robb., 723.

A mortgage is the mere incident of a security for 
the debt.

Shields vs. Lozear, 5 V r., 496-503.
B lue  vs. Everitt, 56 N. J. Eq., 455-8.

Courts of E qu ity  inquire into consideration of a 
mortgage for purpose of ascertaining what is due. 
Farnum vs. Burnett, 6 C. E. Gr., 87-89; Slmtwell vs. 
Shotwell, 9 C. E. Gr., 378-385.

When the mortgage presents only a case of con-
tract. V. C. Garrison held in Perkins  vs. Realty Go. 
“The mortgage m ay only be foreclosed or rights under 
it enforced when there is a debt to secure which it is 
given.” * * *

“If there be no debt then there is no right to enforce 
the mortgage, and the m atter of consideration may 
be inquired into for the purpose of showing there was 
no debt.” See pages 726-727. Perkins case— holding 
that consideration must be inquired into in order to 
enforce foreclosure.

Complainant has not met the burden of proof to 
show that any money was advanced on the mortgage 
when it was taken, or to prove that it was a mortgage 

future advances and that money is now due on 
the mortgage.
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II.

P R O O F  W A S  IN S U F F IC IE N T  TO E S T A B L ISH  
T H E  E X IS T E N C E  O F A  L O ST  BO N D  AND 
M O R TG A G E .

The B ill of Com plaint (p. 1) alleges the execution 
on December 8th, 1892, of a bond, in the penal sum 
of $6*000(1 conditioned for the paym ent of $3J)0Q|fen 
one year a t per cent per annum.

I t  also alleges (p. 2) that to secure the moneys 
represented by this bond, a certain mortgage was 
given.

The Vice-Chancellor decided that complainant had 
met the burden of proof necessary to prove the exist-
ence at one time of “ an instrument of the sort men-
tioned in the bill” and that it was of the tenor and 
effect in the bill set forth.

He bases his conclusion (p. 105, 1. 25) on the testi-
mony of complainant and the registry of the mortgage 
which he holds to be evidential.

Maddock’s testimony is most unsatisfactory. 
B riefly it  is as follow s: Maddock testified (p. 46,
1. 30), that he had seen a bond and mortgage from 
Charles Heath to Edmund F. Heath (p. 47, 1. 22). 
It was kept in the firm’s safe, and he saw it about 
1892. Asked to describe them he says (p. 48) that 
they covered property 458 Centre street, South 
Orange, and 200 feet of property in Orange. They 
were in the handw riting of George S. Duryee, and 
seemed to him regular in form, for $30,000; rate of 
interest blank. Charles Heath died in 1900 and 
from 1892 the bond and m ortgage were kept (p. 49) 
in the firm’s safe, to which Charles Heath and others 
had access. Edmund Heath in 1900 after Charles 
H eath’s death gave it to witness to register. Witness 
never saw it again until after Edmund F. Heath’s 
death (p. 50). Edmund F. Heath had a safe at his 
house and witness saw it after Mr. Heath’s death
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(which occurred in August, 1904), at Mr. H eath’s 
house. It had been taken by witness with other 
papers to Mr. H eath’s house after his de^th and in-
ventoried there (p. 5 1). He afterw ards thinks he 
saw them in Mrs. H eath’s possession (p. 52). It 
never came into his possession (p. 55). The bond and 
mortgage wrere in the office safe among other bonds 
and mortgages when witness first saw them. They 
were in an open pigeon hole of the safe, open to every-
one, and Charles Heath had fu ll access to it (p. 56). 
Edmund F. Heath kept special securities of his own 
in his house and the firm’s safe was for firm papers. 
Witness saw George D uryee’s name on the papers 
somewhere. H e didn’t look at acknowledgment (p. 
57). There were other mortgages of Mr. H eath’s in 
the pigeon hole. He remembers no insurance policy 
with the bond and mortgage. Mr. Heath never took 
the bond and mortgage to the house in his lifetime. 
Witness never saw the bond and mortgage after it 
was inventoried. A ll Mr. H eath’s papers were passed 
over to his son Edmund who (p. 59) was adminis-
trator of his grandfather’s estate from 1907 to 1909. 
Witness advised as to settling up Edmund F. H eath’s 
estate, during young Edm und’s lifetim e (p. 60). He 
last saw bond and mortgage when it was inventoried 
(p. 61). He gave the papers to Mrs. Heath (p. 64). 
Bond and mortgage was for $30,000, in one year (p. 
67). Another mortgage of $10,000 on Charles H eath’s 
homestead covered by the mortgage in suit (p. 6 8 ). 
Don’t think he read the bond particularly. Can’t 
remember about bond, whether there was a th irty  
days’ clause. He read the mortgage all through! (p. 
69). Had tax clause in mortgage, can’t say about in-
surance clause. M ortgage was partly  printed and 
partly written. A lso bond (p. 70). Read mortgage 
after Mr. H eath’s death. Covered Centre street and 
Oakwood avenue property (p. 9 1). Centre street 
property has house on it. House rented about a year 
after Charles’ death— it was improved.



6

This witness does not plainly put before the court 
the contents of the lost instruments. The court must 
clearly understand the exact tenor and nature of the 
mortgage it  is asked to enforce, and Maddock does 
not supply this. Further proof is also lacking on the 
follow ing points:

A.

There is no proof of the actual execution of a bond 
and mortgage by Charles Heath to Edmund F. Heath.

The only w ay that these documents could be legally 
proved, i f  actually  produced, is by calling the sub-
scribing witness, or i f  he is dead, proving his signa-
ture or the signature of the maker.

Maddock does not testify that the signatures of these 
documents were in Charles H eath’s handwriting, or 
that they were witnessed, who the witness was and 
that he knew witness’ signature. He merely says that 
he saw a bond and mortgage purporting to be execu-
ted by Charles Heath, but the legal proof of its actual 
execution is wholly lacking. And yet Maddock was 
probably entirely competent to prove Charles Heath’s 
handw riting and signature.

B .

There is no sufficient proof of the contents of the 
bond or when it was payable.

Maddock says he did not read the bond particularly 
and can’t remember any special clauses in it.

The bond might have had various special condi-
tions, making it only payable in case of some con-
tingency which may not yet have happened or may 
never happen.

C.

The existence of the bond, its terms and execution 
cannot be proved by the registry of the mortgage.
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The registry act directs that the clerk shall register 
and enter certain facts in regard to mortgages pro-
duced before him. He is to enter the mortgage money 
and when payable. C. S. 3417, sec. 17. He has no 
right or duty to mention any bond, and if he does so 
the mentioning of it is not evidence.

Consequently as to the bond, Maddock’s evidence 
certainly was not helped by the registry.

D.

Alleged proof of the execution of the mortgage 
itself is not helped by the registry.

Until recently the registry of a mortgage has never 
been claimed to be evidential of its execution and 
contents. R .  R .  C o .  vs. S u y d a m ,  17 N. J. L., 25, 60; 
H a r h e r  vs. C u r t i n ,  12 N. J. L., 42.

It is now claimed that it is evidential by force of 
the statute C. S. 3413, section 17a, which provides 
that where an entry or abstract of a mortgage shall 
be made “as authorized in the seventeenth section of 
the act such entry or abstract and a transcript of 
such entry duly certified shall be received as secon-
dary evidence in any court of this state in the same 
manner as the record of deeds is received and shall be 
evidence of the facts therein stated.”

We remark: 1. That the abstract must be made 
as authorized by section 17.

2. That when so made it shall be received in evi-
dence in the same manner as the record of deeds is 
received.

3. That it is only when it is abstracted as author-
ized and received in evidence is it proof of the facts 
therein stated.

We turn then to see what the clerk may abstract.
Section seventeen authorizes the clerk to abstract 

and register the following facts:
I. Name of mortgagor and mortgagee.
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2. Date of mortgage.
3. Mortgage money and when payable.
4. Description of land.
5. Date of registration.
So far as the registry of the mortgage (c. 5, p. 128) 

sets forth that the mortgage money was payable ac-
cording to the condition of a bond of even date. That 
no application for deduction should be made for taxes; 
that it was acknowledged December 8th, 1892; that 
such acknowledgment was before Edward S. Duryee, 
Master in Chancery, or that the mortgage was as- 
knowledged at all; the registration of these facts was 
not authorized by section 17, and certainly these facts 
cannot be proved by the document.

Mortgages need not be acknowledged to be regis-
tered. N .  J .  R .  R .  C o .  vs. S u y d a m ,  17 N. J. L., 60.

But no deed can be recorded unless it is legally ac-
knowledged (C. S. 1549, sec. 41). P i n k n e y  vs. B u r -  

r a g e ,  31 N. J. L., 21, and the record cannot be offered 
in evidence unless it appears to be legally acknowl-
edged. F o x  vs. L a m b s o n ,  8 N. J. L., 275; H a r k e r  vs. 
( J u s t i n ,  12 N. J. L., 43; A r m s t r o n g  vs. R i c e ,  29 N. J. 
E., 110; D o r e r r m s  vs. S m i t h ,  4 N. J. L., 142.

It could not be intended that the mere abstract of 
a mortgage should more easily prove the facts and 
contents of the mortgage than the record in full of 
the deed or the mortgage. The record in full of a 
mortgage authorized by C. S. 1541, sec. 21, if defec-
tively acknowledged, would then be no evidence while 
an abstract of the same mortgage would be full evi-
dence. The record of a deed which appears to be in-
formally acknowledged would be no evidence and an 
abstract of a mortgage not acknowledged at all or 
incorrectly acknowledged is full and complete evi-
dence.

Can we imagine that the legislature intended an> 
such absurdity?
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C. S. 3413, sec. 17a. evidently intended to make the 
registry of a mortgage only as good as the record of 
a deed; not better and only as good as a deed when it 
proves, or it is proved a l i u n d e  that it was properly 
and formally executed and acknowledged.

The record of a deed not acknowledged or improp-
erly acknowledged, might be received in evidence in 
various cases, e .  g . ,  when it is referred to in the chain 
of title of the party against whom it is offered or he 
had actual notice of it. In these and other cases which 
may no doubt occur to the court, the proof of the facts 
in such deed stated might be admitted, in evidence, or 
when the record showed defective acknowledgment it 
might be proved that it was in fact correctly acknowl-
edged.

The statute C. S. 3413, sec. 17 A. may be so con-
strued to give it some efficacy, but so far as making 
the abstract evidence of the contents of the mortgage, 
and of the facts therein stated, the statute does not 
help complainant in default of proof, which does not 
exist in this case, that the mortgage was legally and 
properly executed and acknowledged.

E.

The abstract of the mortgage offered in evidence 
was not made according to 0. S. 3413, sec. 17.

As construed by complainant’s counsel it produces 
an absurdity. This we have shown. Such statutes 
should be construed according to their letter and most 
strictly. They are extremely dangerous.

As. the registration sets forth other things besides 
what is authorized to be abstracted in section 17, it 
is not in accordance with that section. By such sur-
plusage the whole registration is vitiated so far as it 
may be claimed to be evidence.
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F .

The decision C h a s e  vs. C a r y l ,  28 Vroom, 545, does 
not help complainant.
. The decision made in 1895 is one by the Supreme 
Court and not binding on this court.

The decision was that the record of a mortgage re-
corded at length in New York, and which New York 
laws provided might be read in evidence with the full 
force and effect as the original conveyance, was en-
titled to be so read in evidence here by force of the 
United States Constitution. The case gives (pp. 552- 
554), a history of our recording and registration acts 
and in doing so recite C. S. 3413, sec. 17a.

The decision does not attempt to construe or apply 
that section. It merely notes the fact of its existence 
and summarizes its contents as set down in the stat-
utes. The decision has no application to the case in 
hand. And the point decided was probably wrongly 
decided.

III.

PROOF WAS INSUFFICIENT OF THE DELIV-
ERY OF THE BOND AND MORTGAGE.

There was no delivery of the alleged bond and mort-
gage. This is shown:

A.

Because the document was incomplete. It is ad-
mitted by the bill: Maddock testifies and the regis-
tration, if evidence, shows that though the parties 
contemplated that some interest should be paid, the 
rate of interest was left blank. Papers are often 
drawn up, acknowledged and executed with the rate 
of interest left blank. But that rate is usually filled 
in before the delivery of the papers. The fact that in-
terest was provided for, but the rate of such interest



11

was not mentioned, is strong evidence that the minds 
of the parties had not met, and that they had not final-
ly made their agreement, and had not actually deliv-
ered the papers.

B.

Because mortgagor's wife did not join in the mort-
gage. It is also to be considered that in 1892, Mrs. 
Charles Heath was alive. If this mortgage was in-
tended to secure a debt owed by Charles Heath, it is 
strange that his wife should not have joined in the 
mortgage.

C.
Acknowledgment is insufficiently proved.
The acknowledgment of an instrument is often said 

to be proof of delivery.
Maddock testified that the papers were in the hand-

writing of George S. Duryee (pp. 56-30). He says he 
didn’t recollect looking at the acknowledgment.

Q Can you tell us whether George Duryee took the 
acknowledgment? A I rather think he did. That 
is my impression.

This is the only attempt at evidence that there was 
any acknowledgment.

The acknowledgment, to be of any force, must con-
tain a certificate, by a legally authorized officer, that 
he was satisfied that the party acknowledging was the 
Party named in and who executed the instrument; 
that he made known its contents and that the party 
acknowledged it.

It is only such legal acknowledgments that are evi-
dence of delivery and the proof falls far short of sIiotv- 
iag such acknowledgment, or that it was acknowl-
edged before an officer authorized to take the acknowl-
edgment.

The registration is no proof that the mortgage was 
acknowledged because the fact of its being acknowl-
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edged is an extraneous matter, which the register is 
not directed to make and if he does make could not 
be evidence. We have argued this point in commenting 
on C. S. 3413, section 17 and 17a.

If the registration could be evidence it would con-
tradict Maddock as to the mortgage being acknowl-
edged before George S. Duryee.

D.

C h a r l e s  H e a t h  n e v e r  p a r t e d  w i t h  t h e  c o n t r o l  o f  t h e  

b o n d  a n d  m o r t g a g e .

The papers were left in a pigeon hole of the firm 
safe, to which both parties had access. It was not put 
aside in Edmund F. Heath’s separate part of the safe 
or taken to his depository for private papers at his 
home.

To constitute a delivery the grantor must part not 
only with the possession but the control of the deed 
and deprive himself of the right to recall it. 1 Hal$iy, 
430.

In order to pass title by conveyance there must be 
such an actual or constructive tradition from the 
grantor to the grantee as puts it beyond the control 
of the former and it must be accompanied by an 
intention to pass title. M a r t l i n g  vs. M a r t l i n g ,  2 Dick., 
132;

The retention of the deed by the grantor is strong 
evidence of non-delivery. F a r l e e  vs. F a r J e e ,  1 Zab., 
279. V r e e l a n d  vs. V r e e l a n d ,  3 Dick., 56.

C a r r o c h  vs. S h e r m a n ,  2 Halst. Chy., 219, holds that 
unless bond is delivered, a mortgage given cannot be 
foreclosed.

E.
The papers are not treated as a delivered document. 

Such instruments are usually promptly recorded. Yet 
it is kept off the record from December 8th, 1892, to



13

July 16th, 1900—oyer 7y 2  years. Apparently the first 
time Edmund F. Heath treated the paper as a deliv-
ered paper was after Charles was dead and he could 
not protect or object, and eight years after Chrales 
Heath’s death the mortgage is merely abstracted— 
not recorded.

F

The only evidence of the actual possession of the 
mortgage is that of Edmund F. Heath, after the death 
of Charles, and when he was executor of Charles.

Edmund’s possession at this time was the posses-
sion of the estate of Charles Heath. He first exercises 
an act of possession after Charles’ death. The pre-
sumption is that the mortgage came in Edmund’s 
possession as a paper he had found among the assets 
of his son.

G

No interest was ever paid on the mortgage. This is 
admitted.

H
No attempt was made to foreclose the mortgage.
Edmund F. Heath might have foreclosed the mort-

gage after it was due, December 8th, 1893.
He did not do so during Charles Heath’s life— 

whose death occurred July 6th, 1900.
Edmund F. Heath does not foreclose'during Ids own 

lifetime. He died August 11th, 1904. Margaret C. 
Heath, his wife and executrix, did not foreclose dur-
ing her lifetime, although she was bound to distribute 
the residue partly among Edmund H. Heath’s “Nieces 
named Heath and Haddock” (p. 118, line 32). She 
seems to have held the mortgage for about two years 
until 1906, and then on her death Edmund F. Heath, 
Junior, son of Charles Heath, was appointed substi-
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tuted administrator with the will annexed of Edmund
F. Heath.

Although Edmund, the younger, and his sister 
Marjorie had acquired the interests of all the other 
residuary legatees of Edmund F. Heath (Ex. D. 1, p. 
140) and he and his sister Marjorie were equally enti-
tled to one-half of the mortgage in suit in this case, 
Edmund F. Heath, the younger, does not foreclose this 
mortgage. The younger Edmund had only one-fifth 
interest in his father’s (Charles Heath’s) property. 
(See Charles Heath’s will, p. 125, 3rd clause.) Ed-
mund had one-half interest in the mortgage and so 
did his sister Marjorie, and it was to the interest of 
both to enforce the mortgage, thus sweeping away the 
real estate of Charles Heath, and cutting out Carlotta 
from two-fifths. Yet Edmund F. Heath does nothing 
and dies April 28th, 1909.

The present complainant, appointed substituted ad-
ministrator of Edmund F. Heath, the elder, Novem-
ber 1st, 1909, waits two and one-quarter years and be-
gins this suit, over eighteen and one-half years after 
the mortgage was due.

This long delay in acting by all parties especially 
by the elder Edmund, his wife and the younger Ed-
mund, all of whom may be presumed to have had 
knowledge of the invalidity of the mortgage, is strong 
evidence of the invalidity of the bond and mortgage.

I.

Edmund F. Heath’s wife and executrix listed the 
mortgage “value uncertain.”

This is the usual way of describing securities which 
have lost their apparent value or to which there are 
defences.

If the mortgage was valid its value was easily ascer-
tainable. Its value was the real market value of the 
Orange lots, on which it was a first mortgage, and the
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market value of the homestead, less $10,000 first mort-
gage. Chiefly as a result of a conversation with Mrs. 
Heath and her counsel, the mortgage was listed as 
“value uncertain” (p. 39, line 30) and not because of 
the valuation of the property mortgaged.

J

Charles Heath’s will shows that he never recog-
nized this mortgage as valid.

Edmund F. Heath’s account of Charles Heath’s es-
tate (p. 152) shows that the personal estate was less 
than the debts.

His real estate is all within the mortgage and are 
indeed as charged in this bill “a scanty security for the 
payment of the principal of the mortgage,” much less 
principal and interest amounting to $60,000 or $70,000 
with the first mortgage included.

If this mortgage is valid, Charles Heatli when he 
made his will (p. 124) November 4th, 1899, owed the
mortgage
principal.....................  $30,000
interest for nearly seven years about...............  12,500
first mortgage..................     10,000

Total........................................................... $52,500

The personal assets left at his death, including one 
$6,000 insurance money, amounted to less than $10,- 
000. Inventory p. 148.

As against this see debts paid as per account, p. 152.
Yet the complainant puts in evidence Charles 

Heath’s will (p. 124) whereby six months before his 
death he makes careful provision for his family and 
their support from his estate. Would any sane man 
make such a will when he knew his estate was hope-
lessly swamped bŷ  debt? And Charles Heath had 
nothing to dispose of when he made his will and left 
nothing at his death, if he owed this bond and mort-
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gage, except his interest in the good will of the busi-
ness of Edmund F. Heath & Son. This interest was 
subsequently taken oyer by his father without ac-
counting. If Charles recognized this mortgage he 
must have valued the good will very highly. And it 
was valuable as we contend hereafter.

K
•

Edmund F. Heath never treated this mortgage as 
an existing debt.

He did nothing during Charles Heath’s lifetime. 
After Charles’ death he became his executor and trus-
tee. He never proved the debt, as would have been 
proper if a debt existed and took decree barring credi-
tors (p. 151).

His duty was to foreclose the mortgage and to ob-
tain payment from the mortgaged premises. Instead 
of this he uses personalty unmortgaged to enhance 
the value of the mortgaged property. See his ac-
count (pp. 152-3). He also loans more money.

His dealings -with the estate are not such as we 
shall expect from a man who held a large mortgage 
and claim against the-estate.

IV7

THE MORTGAGE WAS SATISFIED.

If the mortgage was ever valid then there was some 

settlement or adjustment of the same between Ed-
mund F. Heath and the estate of Charles Heath.

Charles Heath died a member of the firm of Ed-
mund F. Heath & Son, and having a half in terest.

Charles’ half-interest in a going concern making 
over $15,000 in 1900, the year of Charles’ death, was 
certainly a valuable asset of his estate. To be accur-
ate Charles’ share of the profits for the year ending 
July, 1900, was $7,422.15 (p. 86, 1. 35).
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After Charles’ death his father took over the whole 
business without accounting for the value of Charles’ 
interest in the good will on the books of the firm 
(p. 80) or by the inventory of Charles’ estate (p. 148).

Now the alleged consideration, if any, went to 
Charles Heath from the firm, or through the firm.

It was apparently in some way Connected with the 
firm business.

Assuming that there was consideration we contend 
that as it was made through the firm it was adjusted 
through the firm.

Edmund F. Heath closed up all debts between him-
self, or his firm, with Charles’ estate by taking over 
and appropriating Charles’ share and interest in the 
good will and business of the firm in exchange for all 
indebtedness of Charles’ estate to him or to the firm.

If the mortgage was ever delivered and was ever 
valid all the facts in this case corroborate this conten-
tion.

It explains the delay in recording. The true con-
sideration of the mortgage and the amount, if any, 
due thereon could not be ascertained before Charles’ 
interest in the firm was finally adjusted.

When Charles died Edmund Heath thought it 
proper to register the mortgage, July 16th, 1900, but 
when he made the inventory October 5th, 1900 (p. 
148) he had decided to cancel all indebtedness be-
tween himself and Charles’ estate, in consideration of 
taking over all the good will and makes no mention of 
Charles’ firm interest as an asset of the estate and 
does, not even mention $7,400 credited Charles for the 
year ending July 7th, 1900.

Mrs. Heath, knowing the facts of invalidity or satis-
faction probably destroyed the bond and mortgage.

The evidence of their being in the hands of Edmund
Heath the younger, after he was appointed sub-

stituted administrator, or after Mrs. Heath’s death, 
is very hazy. If we turn to Exhibit I). 1, page 140,
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dated July 26th, 1896, and where all the remaining 
assets of Edmund F. Heath’s estate are mentioned 
it will be noted that the date, and generally the record 
of eight of the nine mortgages therein mentioned are 
given with great particularity, while this mortgage 
(p. 145,1. 35) is erroneously noted as given by Charles 
Heath a n d  w i f e ;  date and record are not given, and 
the property mortgaged is stated, all as if from mem-
ory, and as to the other mortgages mentioned, no 
property is mentioned. It is evident that the drafts-
man of Exhibit D. 1 had all the original papers before 
him, but this bond and mortgage.

The delay of all parties, especially those who are 
likely to know the true facts about the mortgage, its 
consideration and its satisfaction, including Edmund
F. Heath, his wife and son, is most significant and in 
accord with our contention.

Lapse of time (16 years) with other corroborating 
circumstances, is evidence of payment of bond and 
mortgage, Court of Errors. E c k e l  vs. P j c k e l ,  4 Dick., 
Chy., 587.

Probably fuller reported in 27 Atl., 433.
Any circumstances which tend to make the proposi-

tion of payment either more or less probable is rele-
vant and admissible in evidence on the issue of pay-
ment. 30 Cyc., 128.

Our statute of limitations, C. 8., 3165, sec. 6, out-
laws suits on bonds in sixteen years.

This does not prevent foreclosure of the mortgage. 
But the bond is presumed to be paid. This presump-
tion ought certainly to be helpful as a circumstance 
strongly supporting our contention that there was sat-
isfaction.
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y

THE MOTION TO DISMISS SHOULD BE 
GRANTED.

Appellant’s success could only benefit young Ed-
mund’s widow, and Marjorie Heath Connolly. Mrs. 
Connolly, in case of the decision below being reversed,' 
would be entitled to one-half of the mortgage moneys. 
And to one-half of the property secured by the fore-
closure of the mortgage. If it fails she retains her 
two-fifths of the property described in the mortgage, 
and one-tenth formerly of Edmund, but subject to his 
widow’s dower. Her financial interest is to support 
the appeal. But she asks that the decree below should 
be sustained.

If Bertha Heath wants the mortgage foreclosed she 
should prosecute the appeal herself, and not throw 
the burden half on Mrs. Connolly, who doesn’t want 
the appeal prosecuted and resists it.

VT

THE APPEAL SHOULD BE DISMISSED.

CORTLANDT PARKER,
O f  C o u n s e l  w i t h  D e f e n d a n t ,  

M a r j o r i e  H e a t h  C o n n o l l y .
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F r e d e r i c k  R. M a d d o c k , Substi-
tuted Administrator of E d - O n  A p p e a l

Brief for Bertha, B. Heath, individu-
ally and as Administratrix o f  Edmund 
F. Heath (the younger).

The Case and the Parties.
The complainant below is substituted administrator 

of Edmund F. Heath, deceased, and as such filed his 
bill to foreclose a mortgage given by Charles Heath 
(also now deceased) to the said Edmund F. Heath, 
to secure the sum of $30,000 payable on the bond of 
said Charles Heath to the said Edmund F. Heath. 
Said bond and mortgage were dated December 8,1892. 
The mortgage covered lands in Essex County, and 
was r e g i s t e r e d 1 in the office of the Register of Essex 
County on July 16, 1900, in Book H-15 of Mortgages 
for said County, page 121.

The bill alleged that said bond and mortgage were

Ma r j o r i e  H e a t h  C o n n o l l y , 
e t  a l . ,

D e f e n d a n t s - R e s p o n d e n t s .

m u n d  F . H e a t h , Deceased,
C o m p l a i n a n t - A  p p e l l a n t ,  

a n d

f r o m  

D e c r e e  

D i s m i s s i n g  

B i l l  t o  

F o r e c l o s e .

tost and tendered proof of their contents.
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Edmund F. Heath, the mortgagee, was the father 
of Charles Heath, the mortgagor, and the two were 
associated in business for many years under the name 
and style of Edmund F. Heath & Son.

Edmund F. Heath departed this life August 11, 
1904, leaving a last will and testament appointing his 
wife, Margaret C. Heath, sole executrix; the executrix 
proved the will and letters testamentary were issued 
to her August 23, 1904; she died sometime afterwards 
and on August 6,1906, Edmund F. Heath, a grandson 
of the testator (and a son of Charles Heath) was ap-
pointed substituted administrator with the will an-
nexed; the grandson died on April 28, 1909, and the 
complainant was, on November 1, 1909, appointed ad-
ministrator with the will annexed, and so became 
entitled to collect the bond and mortgage referred to 
in the bill of complaint.

Charles Heath, the mortgagor, departed this life on 
July 8, 1900, leaving a last will and testament ap-
pointing his father, Edmund F. Heath, executor; the 
father proved the will and received letters thereon 
and after so doing died as above stated on August 11, 
1904; on November 3, 1904, letters of substitutionary 
administration with the will annexed were issued to 
the complainant, who is therefore administrator with 
the will annexed of both mortgagor and mortgagee.

Charles Heath left him surviving three children, 
all of whom were minors at his death, Edmund F. 
Heath, Jr., Marjorie Heath and Carlotta Heath. Ed-
mund F., after being appointed substitutionary ad-
ministrator of his grandfather’s estate, as above 
stated, died on April 28, 1909, leaving him surviving 
a widow, Bertha Baker Heath, but no issue. Marjorie 
married Henry C. Connolly, Carlotta was a minor 
when this bill of complaint was filed but is now of age.

The will of Charles Heath established a trust of 
his residuary estate for the lifetime of his wife and 
during the minority of his children. His wife pre-
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deceased him. When his youngest child should a t-
tain the age of twenty-one, the tru st required the 
conveyance to his children, or to their heirs, of his 
real estate then unsold, and the distribution among 
them of his personal property, two-fifths thereof to 
each of his daughters and one-fifth thereof to his son. 
There was a g ift over to the issue of a child dying 
before the youngest attained the age of twenty-one. 
I f any child died w ithout law ful issue before the time 
of settlement fixed by the w ill, the share to which the 
deceased child would be entitled, if  living, was to be 
distributed between the surviving children or con-
veyed and transferred to the survivor if  only one 
then survived.

A s Edm und died without issue before C arlotta at-
tained her m ajority, his share has passed to his sur-
viving sisters, his widow, Bertha Baker Heath, tak-
ing no interest therein. She has taken out letters 
of adm inistration on his estate, and as adm inistratrix 
and individually is made a party defendant to this 
suit.

The daughter, M arjorie (w ith her husband* H enry
G. Connolly), and the daughter, Carlotta, the only 
beneficiaries at the time this bill was filed under the 
will of Charles Heath, are also parties defendant.

Charles Heath died seized of the premises described 
in the bill of complaint (subject to a mortgage on 
one of the tracts for $10 ,000), and the lands remain 
in his estate.

Under his w ill (E xhibit C. 4, page 124) his execu-
tor became vested w ith the legal title to his real and 
personal estate. The complainant, Frederick R. Mad- 
dock, is substitutional adm inistrator with the w ill 
annexed by appointment of the surrogate. The case 
does not show that he or anybody else was ever ap-
pointed by any court as trustee, and whether the legal 
title devolved on him by his appointment by the surro-
gate as substituted adm inistrator is more than doubt-

New  Jersey

sum

State library
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ful. I t  probably is of no consequence in this matter 
as the period for the vesting and distribution of his 
estate has now arrived and his daughters are the only 
beneficiaries and are both before the court in this suit 
and have answered the bill of complaint.

The w ill of Edmund F. Heath (the father and mort-
gagee) is E xhibit C. 2, page 117. It devises the resi-
due of the testator’s estate to his grandchildren, Ed-
mund F. Heath and M arjorie Heath (Mrs. Connolly) 
and to his nieces named Heath and Hadden, Edmund 
F. and M arjorie to have their shares when twenty- 
one. The residue was to be divided between his grand-
children and nieces share and share alike. The latter 
were four in number and sold and conveyed a ll their 
interest in the estate to the grandchildren, Edmund 
F. Heath and M arjorie Heath. (See Exhibit D. 
Heath 1, page 140.)

I t  w ill be noted that C arlotta (the third child of 
Charles) took nothing in the residue of her grand-
father’s estate, but did receive a  legacy of $20,000.

The residue of the estate after the purchase above 
referred to belonged in equal parts to Edmund F. 
Heath, grandson, and M arjorie Heath (now Con-
n o lly), granddaughter, in equaf parts. B y  the death 
of Edm und F. w ithout children his widow has suc-
ceeded to his whole estate (Comp. Stat., 3875). The 
stage of adm inistration of the grandfather’s estate 
is not disclosed by the record and the bond and mort-
gage referred to in the bill of complaint is an asset 
of the estate which may or may not, for a ll this case 
shows, ultim ately reach the present owners of the 
residue. The legal title  to the bond and mortgage is 
in the complainant, and for it he is accountable. It 
is his duty to collect it, if collectable, and his bill of 
complaint is filed for that purpose.

The answers filed by the beneficiaries under the 
w ill of Charles Heath question the existence and va-
lid ity  of the bond and mortgage, and challenge the
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complainant’s competency to institute this suit be-
cause he is not only substitutional adm inistrator with 
the w ill annexed of Edmund F. Heath but also sub-
stitutional adm inistrator with the w ill annexed of 
Charles Heath, and guardian of C arlotta Heath, the 
minor defendant.

I .

The Complainant is competent to File 
this Bill.

Occupying trust relations, involving divers and ad-
verse interests in the same subject matter, it  is the 
complainant’̂  duty to submit them to the court, mak-
ing at the same time, so far as possible, his cestuis que 
trustent parties defendant.

The prima facie righ t of the estate of a mortgagee 
to collect a  mortgage taken by the decedent in his life-
time is clear, and the duty of filing a bill for such a 
purpose is not weakened by a trust relation to the 
estate of the mortgagor. The complainant in this 
case has summoned the beneficiaries under the m ort-
gagor’s w ill as defendants, and offered every oppor-
tunity for effective defence of the m ortgagor’s rights. 
He has also made party defendant the residuary lega-
tees under the mortgagee’s w ill. W hat more could 
he do? C ertainly his course has been in accordance 
with equity practice and brings the parties in inter-
est before the Court on the merits.
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II.
The Existence of the Bond and Mort-

g ag e  has been Proven.
The bill set forth that the bond and mortgage had 

been lost. They could not therefore be exhibited to 
the court, as is usual with such instrum ents in fore-
closure cases.

I t  was incumbent on the com plainant to prove 
that the bond and m ortgage once existed, that they 
were lost and not found after proper search, and 
to offer satisfactory proof of the contents.

The court below put the burden upon the com-
plainant and held that he had fu lly  met it. In this 
the court was clearly right.

The mortgage had been registered on Ju ly  16, 
1900, at 1.52 o’clock in the afternoon in Book H-15 of 
Mortgages for Essex County, page 121. A  certified 
copy of the registry is in evidence (see Ex. C. 5, pages 
128 to 130).

This registry is in accordance w ith law  and is evi-
dential of the existence of the mortgage and of its 
contents. It also refers to the bond of even date.

The supplement to the act concerning mortgages 
passed in 1886 (Comp. Stat. 3413, Sec. 17-a) expressly 
provides that in every case where an entry or abstract 
of any m ortgage has been or shall be made in the books 
provided for that purpose, as authorized in the seven-
teenth section, such entry or abstract and a tran-
script of such entry or abstract, duly certified by the 
clerk or register in whose office the same is kept, shall 
be received as secondary evidence in any court of this 
state, in the same manner as the record of deeds is now 
received, and shall he proof of the facts therein stated.

In Chase vs. Caryl, 57 N. J. Law , 545, Mr. Justice 
Lippincott, speaking for. the Supreme Court, in dis-
cussing the object of statutes requiring records of
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certain instrum ents to be made in public offices of the 
state, used this lan guage:

“ I t  would appear that there was some other 
and more im portant object than that of mere 
notice.

“ I think it is well expressed in a single sentence 
by Chief Justice Gibson, in the case of Brother- 
ton vs. Livingston, 3 W atts & S. 334, when he 
says: ‘The object of recording acts is not only to 
give notice, put to perpetuate the w riting and 
proof of its  execution.’ Had notice been the only 
object, the common law evidence of execution 
would not have been dispensed with as it has by 
the act of 1715 (this being a statute of Pennsyl-
vania, sim ilar to the statute of the State of New 
Y o rk ), which provided that an exemplification of 
a recorded deed should be allowed in all courts to 
be as good evidence as the original.”

A n y difference between the registry of a mortgage 
and the record of a deed has been done aw ay with 
by the amendment to the mortgage act, Section 17-a, 
above quoted.

The existence of the bond and mortgage is abund-
antly shown by the testimony of the complainant, 
was the confidential man of the mortgagee for 
many years, and fam iliar w ith his affairs both before 
his death and afterw ards while the widow was acting 
as executrix.

Mr. Maddock testified that he first saw the bond and 
mortgage when first given aw ay back in 1892 (page 
47, 11. 20-28) ; that they were bond and m ortgage by 
Charles Heath to Edmund F. Heath (11. 30-40) cover-
ing property 458 Center street, South Orange and 200 
feet of property in Orange, vacant lot (page 48, 1. 1 ) ;  
that witness was very fam iliar with bonds and mort-
gages and this one was in regular form for $30,000 
with rate of interest blank (11. 10  to 2 5 ); that the 
mortgage was not recorded when witness first saw it
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and was kept until after the death of Charles Heath 
in 1900 in the safe of Edmund F. Heath & Son, at 225 
W arren street, to which the mortgagor and the mort-
gagee and the witness a ll had access (page 48, line 30 
to 49 1. 12) ; that Edmund F. Heath about three weeks 
after Charles died gave the mortgage to the witness 
to take to the Court -House to be recorded by the 
register (11. 20 to 32) ; that witness next saw the bond 
and m ortgage at 300 Roseville avenue after Mr. 
H eath’s death (11. 32 to 40 ); that the bond and mort-
gage remained at the house about a year in the cus-
tody of the executrix, and witness saw them when the 
estate was inventoried (page 50).

The existence of the papers was also proven by John
D. Anderson, an experienced clerk of the Essex County 
Surrogate’s Office, who, as an appraiser, participated 
in the making of the inventory of the, estate of 
Edmund F. Heath, October, 1904, when witness hand-
led the papers; witness distinctly remembered the 
bond and mortgage of Charles Heath to Edmund F. 
H eath for $30,000 and a conversation about it which 
he was not perm itted by objection from counsel to 
relate, as a result of which it  was inventoried as of 
uncertain value (pages 30 to 41).

The bond and mortgage appear on the inventory of 
the estate (see E xhib it C. 1, page 1 17 ) .

The bond and mortgage are also mentioned in the 
conveyance, dated Ju ly  26, 1906, by the nieces of 
Edm und F. Heath of their interest in the estate to 
the grandchildren Edmund and M arjorie (page 140, 
item  sixth  145) and constitute part of the property 
for which the grantees in that deed paid $82,000.

I f  it  is ever possible to prove the existence of a lost 
instrum ent and o f the contents thereof, it has been 
done in this case. The evidence is abundant and 
satisfying.

The proofs as to search for the lost instruments 
cover every reasonable opportunity to discover them. 
(Maddock, pages 69 to 72; Bertha B. Heath, page 73.1
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III.
The Proofs Show Consideration for the 

M ortgage and Non-Payment.
A n order was made in the cause on October 23,1912, 

(Record, page 114) upon motion of Edw ard A. and 
W illiam  T. Day, of counsel with the defendant Car- 
lotta Heath. This order recites that it appears from 
the pleadings in the cause and “ statements of a ll the 
counsel for the respective parties to this suit, as w ell 
for the complainant as for the several answering de- 
dendants” that the suit is brought for the foreclosure 
of a certain bond and mortgage executed in his life-
time by Charles Heath to his father, the late Edmund 
F. Heath, and that both instruments have become lo st; 
that at the time of the execution of said bond and 
mortgage and at the time of the death of said Charles 
Heath, the said Charles Heath was a partner with his 
father Edmund F. H eath and carried on business with 
him under the firm name of Edmund F. Heath & S o n ; 
that the said Edmund F. Heath was the executor of 
the w ill of the said Charles Heath, and after the death 
of the said Charles Heath the said Edmund F. Heath 
made no accounting w ith respect to the interest of the 
said Charles Heath in the said business, so that it does 
not appear at the death of the said Charles Heath 
that he was indebted to his said father; that the de-
fendant C arlotta Heath is an infant, under the age 
of twenty-one years, and that the complainant is the 
guardian of her person and property, and has in his 
possession, as such guardian, a sum of $20,000 and 
upwards; that it is proper and right that an exami-
nation by an expert accountant, of the books, papers 
and memoranda of the said Edmund F. Heath and of 
the said business or co-partnership of the said Edmund 
F. Heath & Son, should be had for the protection of 
the said infant. The recital concludes with the state-
ment “ and all parties consenting thereto.” It is there-
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upon ordered that Richard F. Stevens be appointed an 
expert accountant to make an examination of all the 
books, papers and memoranda as w ell of the said 
Edmund F. Heath as of the said Charles Heath and 
of the business or co-partnership of Edmund F. Heath 
& Son, in order to ascertain the origin and considera-
tion of the said bond and mortgage in this suit, and 
also in order to ascertain whether at the death of-the 
said Charles Heath, deceased, he was possessed of any 
interest in the said co-partnership w ith his said father, 
what that interest consists of and for what, if  any-
thing, the said Edmund F. Heath was accountable as 
the surviving partner, and w hat he in his lifetime 
should have been charged with, and what his per-
sonal representative is now charged w ith for the 
benefit and advantage of the estate of the said Charles 
Heath, deceased, and whether for other causes appear-
ing from the books, papers and memoranda the said 
m ortgage has not been paid, satisfied or discharged.

The accountant’s report, w ith its  accompanying 
schedules, is printed in the record beginning at the 
top of page 131. From  the report it appears that the 
accountant was unable to procure any copy of the 
articles of co-partnership but the transactions on the 
books show that the capital of the firm was not 
jo intly  owned but that the interest of the two part-
ners varied from time to tim e; that each partner par-
ticipated equally in the profits which were divided 
yearly ; that no interest was credited to either of the 
partners for the capital he had invested in the con-
cern, neither w as he charged with interest for any 
sum he m ight owe the firm ; that it appeared that 
Edmund F. Heath kept no personal bank account but 
that a ll his transactions were apparently entered in 
the books^of the firm under the head of “ Edmund F- 
H eath.”

The report further shows that while some of the 
transactions of Charles Heath were entered in the
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books of the firm he, in addition, kept a. private bank 
account; it appears from the report that on Ju ly  1, 
1890, the period at which the accountant began, the 
books showed that Charles. H eath’s interest in the 
firm amounted to $6,362.25 and Edmund F< H eath’s 
interest to $52,819.25. From that time on each part-
ner was charged with the various payments made on 
his account and credited with any moneys he put in 
and his annual share of the profits of the business. 
(The report does not show but Colonel Stevens was 
sworn as a witness and it appears in his testimony, on 
page 75, that the profits of the concern were divided 
equally between the two partners at the end of each 
year.)

The report shows that at the time of the death of 
Charles Heath, on Ju ly  7, 1900, he was indebted to 
the firm in the sum of $26,548.11 and Edmund F. 
Heath had invested in the firm the sum of $71,792, 
and that this sum of $26,548.11 was virtu ally  owing 
by Charles Heath to his father under the conditions of 
the partnership, and this indebtedness remained in 
this situation upon the books of the firm at the time 
of the death of said Edm und F. Heath.

The schedules show the varying interests of the 
partners from Ju ly  1, 1890 to Ju ly  7, 1900, the date 
of the death of Charles Heath. On Ju ly  1, 1892, the 
interest of Charles Heath had beecome merely nomi-
nal and on Ju ly  1, 1893 had entirely vanished.

The report shows that certain personal transac-
tions between Edmund F. Heath and Charles Heath 
were recorded on the books, and that commencing 
with December 9,1892, and ending w ith A p ril 5, iS U , /  
Edmund F . H eath’s personal account was debited by 
certain checks drawn to the order of Charles Heath, 
amounting to the sum of $32,132.16, and that these 
sums were not credited on the books to Charles Heath 
but wrere evidently placed to his credit in his personal 
bank account ; that the stubs of the firm check books.



12

show that these checks were drawn in the handwriting 
of Charles Heath, and the entries in the ledger made 
by the bookkeeper of the concern.

The accountant further states that he can find no 
mention in any of the firm’s books of any mortgage 
being given for any of these checks, “ that they were 
transactions outside of the company’s business and 
being personal matters. Charles H eath’s account on 
the books does not show that any of this amount was 
repaid to his fath er; that there is no charge to him 
and no credit to his father.”

I t  further appears that the accountant could not 
find the cancelled checks and that there was no cash 
book kept; that the ledger, the journal and the check 
book stubs were the only books where such transac-
tions could appear.

A  list of the checks, aggregating $32,132.16, re-
ferred to in the report, is found in the schedule 
printed on page 139 of the record. The first is drawn 
on December 9, 1892, for $1,750, and the last on April 
5, 1893, for $5,011.42. S ix  checks, representing about 
two-thirds of the amount, were drawn during Febru-
ary.

The. bond and m ortgage given by Charles Heath 
to his father Edmund F. Heath are dated on Decem-
ber 8, 1892, and it  appears from the certified copy of 
the registry (Record, page 130) that the mortgage 
was acknowledged on December 8, 1892. This was 
one day before the first check upon the schedule was 
drawn.

The natural inference, from the advance during a 
period of three months beginning on the day follow-
ing the execution of this bond and mortgage, is that 
the mortgage for $30,000 was given by Charles Heath 
to secure his father to the extent of $30,000 against 
advances then about to-be made. The fact that such 
advances, made over a period of three months, slightly 
exceed the total of $30,000 named in the mortgage
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does not destroy the inference that the mortgage was 
givn for such advances. Such difference suggests 
nothing more than that when the m ortgage was given 
the exact amount to be advanced over a period of 
time then beginning was not exactly known.

It  further appears from the accountant’s report 
(Kecord, page 133) that the accounts orf the estate 
of Charles Heath were kept by his father, Edmund F. 
Heath, as executor, until the death of the latter, in his 
handwriting, and after his death by the adm inistra-
tor who succeeded him, being the com plainant in this 
cause; that there was no inventory or accounting of 
the estate of Charles Heath filed by Edmund F. Heath, 
and that such an account was later filed by the com-
plainant as substituted adm inistrator with the w ill 
annexed, which account showed that Edmund F. 
Heath, the father personally advanced $2,537.02 to 
settle bills and claim s against Charles H eath’s estate. 
That account is set forth in the record on pages 157 to 
161, and the amount so advanced by Edmund F. Heath 
appears as a liab ility  near the end of the account.

The report made by the accountant, under the refer-
ence, should be given the effect of evidence. The ac-
countant appointed by the order was, however, sworn 
as a witness, his testimony beginning on page 73, and 
the facts set forth in his report and its schedules are 
directly sworn to and are neither contradicted nor 
impugned in any w ay by any other evidence taken in 
the cause.

W hile it  appears from the report and the schedules, 
and the testimony of the accountant, that Charles 
Heath drew sums in excess of the profits from the firm 
to such an extent that he entirely exhausted his con-
tribution to the capital and died indebted in the sum 
of $26,548.11 to the firm, any inference that the father 
was repaid any portion of the indebtedness, secured 
by the bond and mortgage, is entirely rebutted in the 
first place by the absence of anything on the books to
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show the debit of Charles for the benefit of Edmund, 
or, in the second place, and so completely as to be 
conclusive, by the retention of the bond and mortgage 
by Edmund, the father, from its date until the death 
of Charles, and the recording by the father of the 
instrum ent on the 16th day of Ju ly, 1900, eight days 
after the death of Charles which took place on July 
8, 1900.

W e have already referred to the testimony of Mr. 
Maddock that he knew of this bond and mortgage 
when it  was executed ; that it was kept in the office 
safe, to which both father and son had access; and 
that after the death of Charles, some seven or eight 
years after the date of the instrument, his father gave 
the mortgage to Mr. Maddock with instructions to 
take it to the Register’s Office for record, and that in 
compliance w ith such instructions Mr. Maddock did 
take the mortgage to the Register’s Office’ and left it 
there. The fact of registry appears by the certified 
copy in evidence.

This evidence, taken a ll together, shows not only 
that the mortgage was in existence at the date of the 
death of Charles, in July, 1900, but that it was then 
unpaid and unsatisfied. W e could have no stronger 
demonstration if  Edm und F. Heath were alive and 
had actually been sworn in this cause. It  is incon-
ceivable that considering the relations between the 
father and son, as disclosed by this record, the father 
could have recorded this instrum ent i f  it  had been 
paid and satisfied.

W hen the son died he was indebted to the father, 
as the result of their partnership relations, in the 
sum of $26,548.11, and, notwithstanding this situa-
tion, the father, as adm inistrator of the son, later 
advanced $2,537.02 to settle bills and claims against 
his son’s estate. I t  is not shown in the present case 
that any creditor of Charles Heath is in any way 
interested in this controversy. It  does appear from
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the account of the adm inistrator (record, pages 157- 
161) that there has been a deficiency of assets and 
that the estate is in debt, but a ll that indebtedness is 
to the estate of Edmund F. Heath, the mortgagee in 
the mortgage under discussion. There are no pre-
sumptions, therefore, as against consideration for the 
original mortgage or in favor of its payment, as might 
be suggested if  this were a contest between creditors 
and a mortgagee.

I t  is not pretended that there has been any pay-
ment, principal or interest, on this mortgage since 
the death of Charles Heath. The statute of lim ita-
tions had not run on the mortgage when the bill was 
filed, and no plea of lim itations has been made by any 
defendant interested in the estate of Charles. No 
presumption of payment of either bond or mortgage 
is pleaded by either Mrs. Connolly or C arlotta Heath. 
The answer of the latter, filed by her guardian ad 
litem, while calling upon the complainant for proof 
of the allegations in his bill suggests that i f  any such 
bond and mortgage were actually  executed and deliv-
ered by her father to her grandfather they were given 
for some ulterior purpose, not known to the infant 
defendant, and with no intention that they should 
be kept alive as an obligation on the part of the said 
Charles Heath to his father. The answer of Mrs. 
Connolly affirmatively suggests valid  consideration 
for this mortgage, inasmuch as it  alleges in its  sixth 
paragraph, beginning at the bottom of page 16, that 
about the year 1890 the said Charles Heath having 
become responsible for debts outside of the firm busi-
ness his father gave him money to liquidate the same, 
the answer further stating that if  the father took a 
mortgage from Charles it was only to guard against 
future claims and was only intended to be enforced 
in case the said Charles Heath should thereafter be-
come liable for other outside debts. To these sugges-
tions in the answers, whatever their weight may be,
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the act of Edmund F. Heath in recording the mort-
gage which w as in his possession, immediately after 
the death of his son Charles, makes effective denial. 
I f  the mortgage was given w ithout intention to en-
force why did the father immediately after the death 
of his son make it  a public record? I f  it  had already 
been paid and satisfied why did it continue in exist-
ence? I f  it  had been paid and satisfied why did the 
mortgagee assert the right to enforce it by sending 
it  to be recorded?

The vice-chancellor says in his opinion, referring to 
this matter, that he is not justified in connecting these 
advances, paid out of the firm’s account to Charles 
Heath and debited on the firm’s books against Ed-
mund F. Heath, in any w ay with the mortgage. He 
does not dispute that the effect qf the transaction was 
to record on the firm’s books a series of loans aggre-
gating $32,132.16 from December 9, 1892, until April 
5, 1893, by Edmund F. Heath to Charles Heath. This 
is clearly  just what happened, and while the defend-
ant, M arjorie Heath Connolly, was sworn as a w it-
ness and said nothing in her testimony on the subject 
she sets up in her answer (record, page 16) that, 
“ A bout the year 1890 the said Charles Heath having 
become responsible for debts outside of the firm’s busi-
ness, his said father gave him money to liquidate the 
same:” M arjorie was fifteen when her father died in 
1900 (record, top o f page 93), and there is no signifi- 
cafice, considering the fact that she was only seven 
years old in 1892, in the difference ifi daté in the an-
swer and in the mortgage. There is no room for doubt 
that for some reason outside of the business, during 
the time from December 9, 1892, to A p ril 5, 1893, 
Edm und F. Heath did advance to Charles Heath the 
sum of $32,132.16.

The vice-chancellor further in his opinion says that 
it has alw ays been held that future advances on a 
m ortgage should not be; encouraged because of the
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facility  they afford for the commission of fraud, inas-
much as the proof of the advances lies wholly in pa-
role, and he further remarks that this observation ap-
plies with much more force to a case in which a 
recovery for future advances on a lost instrument is 
sought to be had.

The suggestion as to the opportunity for fraud has 
no application except to a case where creditors are 
involved, and mortgages on real estate, given to secure 
future advances, have never been in this state held to 
be open to any presumption of invalidity. Such m ort-
gages have uniform ly been held good against subse-
quent encumbrances, with notice either by record or 
otherwise, to the extent that advances have been actu-
ally  made. I t  is not necessary that the mortgage 
should show on its  face that it was given as security 
for future advances. There is in the present case no 
dispute as to priority of liens, and the question rises 
squarely as between m ortgagor and mortgagee. The 
court below held that the existence of the lost bond 
and mortgage had been abundantly established. That 
being so there is no room for any  d ifferent applica-
tion of presumptions to this case, ^ ^ t o  any other 
case arising between mortgagor and mortgagee.

Moreover the mortgage in the possession of the 
mortgagee can be supported by other indebtedness of 
Charles, the mortgagor, to the mortgagee than that 
for which it  was originally given. W hile there is not 
the slightest evidence in the case that any part of the 
money advanced by the mortgagee to the mortgagor 
(December 9, 1892, to A p ril 5, 1893) has ever been 
repaid, the complainant may rely on the other in-
debtedness, not at all disputed, of the mortgagor to 
the mortgagee, which at the death of the mortgagor 
in 1900 w as $26,548.11, and after his death and before 
the death of the mortgagee was increased by advances 
to pay debts, $2,537.02 (R eport of General Stevens, 
page 132, line 20; page 133, line 28). The retention
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of the bond and mortgage by the mortgagee, and its 
record after the death of the mortgagor, indicate ex-
istence of the security and intention to enforce it, and 
if  the original consideration on the theory of future 
advances be rejected, and a presumption of an earlier 
consideration Refused, the clear fact of an undisputed,-^ 
unpaid indebtedness of later origin than the mort-
gage still remains. That the parties might use the 
mortgage as security for the later debt is settled. 
(Cam pbell vs. Perth Amboy Ship Building Company, 
70 N. J. E., 40, 59.)

I t  is contrary to all human experience that under 
the circum stances shown in this case Edmund F. 
Heath should have exercised dominion over this bond 
and mortgage after the death of his son Charles, and 
recorded the mortgage in the registry office as a valid 
existing security, if the bond and mortgage had then 
been paid and satisfied, and the record offers convinc-
ing proof of consideration which cannot be rejected 
without doing violence to evidence both direct and 
circum stantial of a very positive kind.

It is urged in  support of the decree of dismissal of 
com plainant’s bill, that to hold the bill and sustain 
this m ortgage is to the benefit of the widow of the 
grandson Edmund, the defendant’s, Bertha B. Heath, 
and against the infant granddaughter Carlotta, and 
that the infant should be favored. This suggestion 
surely discloses no equity or offers any reason for 
changing conclusions upon a sim ilar state of facts. 
The w ill of Edm und F . Heath was dated Ju ly  16, 
1892 (record, page 119) after his son Charles had 
ceased to have other than a nominal capital inter-
est in the firm, and a few  months before the 
date of this mortgage and the practically con-
temporaneous advance of a  sum of money slightly 
greater than the face of the mortgage. The father, 
Edm und F. Heath, did not mention his son in 
hj£ w ill or leave him directly or indirectly a single
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dollar. H e provided for the children of Charles but 
not w ith equal hand, giving the infant defendant Car- 
lotta a specific legacy of $20,000 and bringing the 
younger Edmund and M arjorie into the distribution 
of the residue. The failure to provide for Charles in 

- '̂his w ill was doubtless due to the financial condition 
of the latter, and is in absolute harmony with the 
exaction later, in December, 1892, of mortgage secur-
ity  from Charles for advances then to be made, thus 
preserving to his own estate and for the beneficiaries 
under his own w ill the money represented by the mort-
gage security. This w ill remain^funchanged during 
Charles’ lifetim e and immediately after Charles’ 
death the mortgage is recorded and the benefit of its 
lien perpetuated against the estate of Charles. This 
w ill continued unchanged after the death of Charles 
although the father knew, as executor of the son’s 
will, of the disposition the son had made of his estate. 
I f  the father had then cancelled the mortgage it  would 
have been to modify the results of the provisions of 
his own w ill, and to disturb the scheme of his bounty 
as applied to his grandchildren, as by subjecting the 
amount of the mortgage to distribution under the 
son’s w ill Carlotta would have received a larger pro-
portion thereof as against her brother and sister, than 
under her grandfather’s bequest. I f  Edmund F. 
Heath had desired to accomplish this purpose he 
needed either to satisfy  the mortgage or to make a 
new testament. He did neither, but affirm atively 
showed by the record of the mortgage, after the death 
of Charles, a  fixed intention to adhere to the provi-
sions originally made by him for his grandchildren. 
The law  has established the widow of the grandson 
as his successor to the estate coming to him as a resid-
uary legatee, because he died childless. Also because 
the younger Edmund died childless, but because/Hie 
provisions of the w ill of Charles and not by operation 
of law, the widow of the younger Edmund has no
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interest in his share in the estate o f Charles given 
over in such case to the daughters, M arjorie and Car- 
lotta.

I f  C arlotta is disadvantaged if  this mortgage be 
sustained, it is not because her grandfather intended 
the contrary, but in strict adherence to his intention 
$s, to the provision intended by him for her. There is 
therefore no equity in her favor as against her child-
less brother’s widow.

The real facts supporting the existence and bona 
fides of the bond and m ortgage sought to be collected 
by com plainant’s bill are as plain as though Edmund 
F . Heath, the elder, were alive and testifying in this 
very cause. The establishm ent of the lost instruments 
entitled them to every effect that they could have if 
Edmund F. Heath him self produced them before the 
chancellor. The evidence sustains an original con-
sideration. The evidence shows no payment in whole 
or in part. The estate of Edmund F. Heath (the 
elder) is entitled to enforce the security as a valid 
and subsisting asset. No rights of creditors intervene 
to be affected by the retention of the instrument from 
record or by any other circum stance relating to it. 
The m ortgagor died w ith the bond and mortgage va-
lid ly  created by him in the possession of the mortga-
gee. The controversy here is between mortgagor and 
mortgagee, and the mortgagee should not under the 
evidence have been dismissed w ithout relief.

IV.
The Decree should be Reversed.

JO H N  R. H AR D IN , 

O f Counsel for  B e r t h a  B . H e a t h  
Individually and as Administra-
tor of Edm und F . Heath (the 
Younger).
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Bill of Complaint.
(F iled  February 7, 1912.)

In Chancery oi New Jersey.
To the Honorable Mahlon Pitney, Chancellor of the 10

State of New Jersey:

Hum bly complaining shows unto Y our Honor, your 
orator, Frederick R. Maddock, substituted adminis-
trator w ith the w ill annexed of Edmund F. Heath, 
deceased, late of the C ity  of N ewark in the County of 
Essex and State of New Jersey:

1. That on or about the eighth day of December,
One thousand eight hundred and ninety-two, Charles 
Heath then of the Township of South Orange in the 20 
County of Essex and State of New Jersey, became 
and was indebted unto Edmund F. Heath in the sum 
of T h irty  thousand dollars, and being so indebted the 
said Charles Heath in order to secure the payment 
of the said sum of T hirty  thousand dollars w ith in-
terest, did make and execute under his hand and seal 
and deliver unto the said Edm und F. Heath a cer-
tain bond or obligation bearing date the same day and 
year aforesaid in the penal sum of S ixty  thousand 
dollars, law ful money of the United States of Amer- 30 
ica, to be paid to the said Edmund F. Heath or to 
his certain attorney, executors, adm inistrators or as-
signs, with a condition thereunder w ritten that if 
the said Charles Heath, his heirs, executors, admin-
istrators or any of them should well and tru ly  pay 
or cause to be paid unto the said Edmund F. Heath 
or to his certain attorney, executors, adm inistrators 
or assigns the just and fu ll sum of T hirty  thousand 
dollars in one year from the date thereof with law ful 
interest for the same at the rate o f . . . .  per cent, per 4 (
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annum, payable semi-annually, w ithout any fraud or 
other delay, then the said obligation to be void, other-
wise to remain in fu ll force and v ir tu e ; that subse-
quently to the making, execution and delivery of the 
said bond the same was lost, but your orator is ready 
to make proof of the contents thereof at such time and 
in the manner as this Honorable Court may direct.

2. That the said Charles Heath in order to se-
cure the payment of the said sum of T hirty  thousand 
dollars together with interest thereon, executed and 
delivered unto the said Edmund F. Heath a certain 
indenture of mortgage bearing date the same day and 
year first aforesaid made by the said Charles Heath 
of the first part to the said Edmund F. Heath of the 
second part, whereby the said Charles Heath did give, 
grant, bargain, sell, alien, enfeoff, convey and con-
firm unto the said Edmund F. Heath and to his heirs 
and assigns forever;

A ll that tract or parcel of land and premises here-
inafter p articu larly  described, situate, lying and be-
ing in the Township of South Orange in the County 
of Essex and State of New Jersey.

Be g inn ing  at the corner formed by the intersection 
of the easterly line of Centre street with the northerly 
line of Hamilton ro a d ; thence runing along the north-
erly line of said Ham ilton road south fifty-eight de-
grees thirty-one minutes .east three hundred feet;

3 Q thence northerly and parallel with Centre street two 
hundred and sixty-two feet and thirteen hundredths 
of a foot to lot number six ( 6 ) ;  thence along the 
westerly line of lot number (6 ) six north sixty-six 
degrees twenty-five minutes West three hundred and 
two feet and eighty-seven hundredths of a foot to 
Centre street; and thence southerly along the easterly 
line of Centre street two hundred and twenty feet and 
five-tenths of a foot to the point or place of beginning. 
Being known as lot number five (5) on a map of prop-
erty of Thomas S. Kingm an and H enry P. Finlay in40
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Orange and South Orange, filed in Essex County Reg-
ister’s Office and the same premises which were con-
veyed to the said Charles Heath by George J. F erry 
by deed dated December 4, 1890, and recorded in the 
Essex County Register’s Office in Book W  25 of Deeds 
for said county, pages 355, &e.

And also all those two tracts or parcels of land 
and premisis situate, ly ing and being in the C ity  of 
Orange in the County of Essex and State of New Jer- 
sey.

Th e  Fir st  Tr ac t . Beginning in the centre of Oak- 
wood avenue at the northwest corner of the property 
conveyed to P aul F. Gerhard by the said Charles 
H eath ; from thence running southwesterly along the 
centre of said Oakwood avenue one hundred and one 
feet and ninety-eight hundredths of a foot; thence 
south thirty-five degrees thirty-two minutes east two 
hundred and two feet and seventy-two hundredths of 2Q 
a foot; thence northeasterly and parallel with H arri-
son street one hundred and one feet more or less to line 
of lands of P au l F. Gerhard and thence north thirty- 
five degrees and thirty-three minutes west, two hun-
dred and forty-four feet and thirty-hundredths of a 
foot to the centre of Oakwood avenue and place of 
beginning.

Th e  Sec o nd Tr ac t . Beginning in the centre of 
Oakwood— at the northeast corner of the property 
conveyed to P aul F. Gerhard, by the said Charles 
H eath ; from thence running northeasterly along the 
centre of Oakwood avenue one hundred and two feet 
and fourteen hundredths of a foot; thence south 
thirty-five degrees thirty-two minutes east two hun-
dred and forty-five feet and sixty-five hundredths of a 
fo o t; thence southwesterly and parallel with H arrison 
street eighty-six fe e t; thence north thirty-five degrees, 
thirty-two minutes west one hundred and thirteen 
fe et; thence south fifty-one degrees seventeen minutes 
west fourteen feet and thence north thirty-five degrees 4p
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thirty-two minutes west one hundred and thirty-one 
feet and twenty-one hundredths of a foot to the centre 
of Oakwood avenue and place of beginning. The 
above two tracts being a portion of the same premises 
conveyed to the said Charles Heath by Emma S. W in-
slow and husband by deed dated A ugust 26, 1887, and 
recorded in the Essex County Register’s Office in Book 
Q 23 pages 550, &c. To g e t her  with all and singular 

1 °  the profits, privileges and advantages with the ap-
purtenances to the same belonging or in anywise ap-
pertaining; Al so  all the state, right, title, interest, 
property, claim and demand whatsoever of the said 
party  of the first part of, in and to the same and of, in 
and to every part and parcel thereof; To h ave  and  t o  
ho l d  all and singular the above described tract or 
lot of land and premises with the appurtenances unto 
the said party of the second part, his heirs and as-
signs, to the only proper use, benefit and behoof of 

20 the said party of the second part, his heirs and as-
signs .forever:

Pr o vided a l w a ys , that if  the said party  of the first 
part, his heirs, executors and adm inistrators should 
w ell and tru ly  pay or cause to be paid unto the said 
Edmund F. Heath or to his certain attorney or at-
torneys, heirs, executors, adm inistrators or assigns 
the said sum of T hirty  thousand dollars in one year 
from the date thereof w ith law ful interest for the 
same at the rate o f . . .  .per cent, per annum payable 
semi-annually, according to the condition of the said 
bond bearing even date therewith, according to the 
true intent and meaning thereof, then the said inden-
ture of mortgage and the estate thereby granted 
should cease, determine and be void.

3. That after the execution of the said indenture 
of mortgage and on the eighth day of December, 
Eighteen hundred and ninety-two, the same was in 
due form of law  acknowledged by the said Charles 

40 Heath before Edw ard H. Duryee, Esquire, a Master
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of this Honorable Court, and on the sixteenth day 
of July, A. D., Nineteen hundred, was duly registered 
in the R egister’s Office of the County of Essex in 
Book H 15 of Mortgages for said county on pages 
121-123 as by the several certificates endorsed on said 
indenture of mortgage more fu lly  appears; that subse-
quently to the execution and delivery and registra-
tion of the said mortgage the same was lost, but your 
orator is ready to make proof of the contents thereof 
at such tim e and in the manner as this Honorable 
Court m ay direct.

4. That on or about the eleventh day of August, 
Nineteen hundred and four, the said Edm und F. 
Heath departed this life having first duly made, exe-
cuted and published his last w ill and testament in 
w riting in due form of law  and thereby did among 
other things appoint M argaret C. Heath, his wife, 
sole executrix thereof; that said last w ill and testa- 20 
ment was duly admitted to probate by the Surrogate 
of the County of Essex on the twenty-third day of 
August, Nineteen hundred and four, and letters testa-
mentary thereon were issued to the said M argaret C. 
H eath ; that subsequently the said M argaret C. Heath 
departed this life  and on or about the sixth day of 
August, Nineteen hundred and six, one Edmund F. 
Heath, the grandson of said testator, was appointed 
substituted adm inistrator w ith the w ill annexed of 
said Edmund F. Heath by the Surrogate of the County ;*o 
of E ssex; that on or about the twenty-eigth day of 
A pril, Nineten hundred and nine, the said Edmund 
F. Heath departed this life and thereafter and on the 
first day of November, Nineteen hundred and nine, 
your orator was appointed substituted adm inistra-
tor with the w ill annexed of Edmund F. Heath, de-
ceased, by the Surrogate of the County of E sse x ; that 
your orator has taken upon him self the burden of 
the adm inistration of the estate of the said Edmund 
F. Heath, deceased, pursuant to his said last w ill 40
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and testament, and tliat he is entitled to have and re-
ceive the moneys now due and owing for principal 
and interest on the said bond or w riting obligatory 
and in the proviso of redemption of the said deed or 
indenture of mortgage mentioned.

5. That on or about the eighth day of July, Nine-
teen hundred, the said Charles Heath departed this 
life  seized of said premises having first duly made, 
executed and published his last w ill and testament 
in w riting in due form of law, and thereby did among 
other things, appoint his father, Edmund F. Heath, 
the executor thereof; that said last w ill and testa-
ment of said Charles Heath was afterw ards, to wit, 
on the twenty-seventh day of July, Nineteen hun-
dred, duly proved by the said Edmund F. Heath, the 
executor therein named, before the Surrogate of the 
County of Essex as by the record thereof now remain-
ing in the Surrogate’s Office of said County of Essex 
in Book H 3 of W ills, page 540, reference being there-
unto had may more fu lly  appear, and that letters 
testam entary were issued by the said Surrogate to 
the said Edmund F. H eath ; that subsequently and on 
or about the eleventh day of August, Nineteen hun- 
dren and four, the said Edmund F. Heath departed 
this life  and thereafter and on or about the third day 
of November, Nineteen hundred and four, letters of 
substitutionary adm inistration with the w ill of the 
said Charles Heath, deceased, annexed were issued to 
your orator by the said Surrogate of the County of 
Essex.

6. That the said Charles Heath left him surviving 
as his only next of kin and heirs-at-law his three chil-
dren, Edmund F. Heath, Jr., M arjorie Heath and Car- 
lotta Heath, all of whom were minors at the time of 
his d eath ; that Annie M» Heath, the wife of the said 
Charles Heath, had predeceased him.
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7. That in  and by his said last w ill and testa­
ment the said Charles Heath did order his debts to 
be paid and did give, devise and bequeath a ll his resi­
duary estate unto his executor therein named upon 
certain trusts as follows :

(a) To collect the rents, issues and profits of said 
estate and pay the entire amount thereof in equal 
quarterly payments to his w ife during her life, to be 
used and applied by her for the support and mainten-
ance of herself and his three children Edm und F., 
M arjorie and Carlotta Heath.

(b) A fte r  the death of his wife, to apply the in-
come of his estate or so much thereof as the executor 
may deem necessary, to the support and maintenance 
of his said children or the survivor of survivors of 
them until the youngest surviving child shall have 
attained the age of twenty-one years.

(c) W hen the youngest surviving child shall have 20
attained the age of twenty-one years, to convey to his 
said children or to their heirs forever all his real es-
tate as may then be unsold, and also to distribute 
among them his personal property in the follow ing 
proportions, namely : Two-fifths thereof to each of 
his said daughters and one-fifth thereof to his son.
I f  either of said children die before the youngest sur-
viving child shall have reached the age of twenty- 
one years, the law ful issue, i f  any, of such child 
should be entitled to receive so much of the income of j o  
the estate and also such portion of the estate on final 
settlement as its parent, if  living, would have been 
entitled to. I f  either of said children die w ithout law -
ful issue before the time fixed for settlement of the 
estate, the portion of the estate to which such child, 
if living, would have been entitled, is to be distributed 
among the testator’s surviving children and if  but 
one of said children be then living, the whole of the 
estate to be conveyed and transferred to such surviv-
ing child, its heirs, executors and administrators. 40
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(d) That in and by said last w ill and testament 
the said Charles Heath did authorize and empower 
his executor to sell and dispose of all or any o f the 
property of which he m ight die possessed as afore-
said, at such times and upon such term s and in such 
manner as to him shall seem judicious, and to make 
the necessary conveyances and transfers thereof and
invest the proceeds, &c.

10 ’

8. That M arjorie Heath, the daughter of the said 
Charles Heath, is now of fu ll age and is married and 
her husband’s name is H enry G. Connolly; that Car- 
lotta Heath is a minor and under the age of twenty- 
one y e a rs ; that Edmund F. Heath, the son of the said 
Charles Heath, departed this life  on or about the 
twenty-eighth day of A p ril, nineteen hundred and 
nine, leaving him surviving his widow Bertha Baker 
Heath but no issu e; that said Edmund F. Heath died

20 intestate and that subsequently thereto his widow, 
Bertha Baker Heath, was appointed adm inistratrix 
of the estate of the said Edmund F. Heath by the Sur-
rogate of the County of Essex.

9. That there is now due unto your orator as ad-
m inistrator with the w ill annexed of the said Edmund 
F. Heath, deceased, the said principal sum of thirty 
thousand dollars mentioned in the condition of the 
said bond or w riting obligatory and in the proviso of 
redemption in the said deed or indenture of mortgage,

<10 and law ful interest upon said principal sum from the 
eighth day of December, eighteen hundred and nine-
ty-two, and the estate of your orator in said mort-
gaged premises has become absolute.

10. That the said M arjorie Heath Connolly and 
H enry G. Connolly, her husband, Car lot ta Heath and 
Bertha Baker Heath individually and as administra-
trix  of the estate of Edmund F. Heath, deceased (who 
are the defendants hereto) or some or one of them

4 0 since the execution of your orator’s said mortgage
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h a v e p o s s e s s e d a n d e nj o y e d a n d d o s till p o s s e s s a n d 

e nj o y t h e s ai d m o r t g a g e d p r e m i s e s a n d h a v e al w a y s 

r e c ei v e d a n d s till r e c ei v e t h e r e n t s, i s s u e s a n d p r o fit s 

t h e r e o f; a n d t h a t t h e s ai d p r e m i s e s a r e a s c a n t y s e -

c u ri t y f o r t h e p a y m e n t o f t h e s ai d p ri n ci p al a n d i n -

t e r e s t m o n e y s s o d u e t o y o u r o r a t o r a s a f o r e s ai d ; a n d 

t h a t y o u r o r a t o r o r s o m e o t h e r p e r s o n o r p e r s o n s o n 

hi s b e h alf h a v e f r e q u e n tl y a n d i n a f ri e n dl y m a n n e r 

a p pli e d t o t h e s ai d d e f e n d a n t s o r s o m e o r o n e o f t h e m,  *  ■ 

a n d r e q u e s t e d t h e m o r o n e o f t h e m t o di s c h a r g e a n d 

p a y t h e s ai d p ri n ci p al a n d i n t e r e s t m o n e y s s o d u e t o 

y o u r o r a t o r o n t h e s ai d b o n d a n d m o r t g a g e a n d y o u r 

o r a t o r w ell h o p e d t h a t t h e y w o ul d h a v e c o m pli e d w i t h 

s u c h r e a s o n a ml e r e q u e s t s a s i n j u s ti c e a n d e q uit y t h e y 

o u g h t t o h a v e d o n e.

I n t e n d e r c o n si d e r a ti o n w h e r e o f a n d f o r a s m u c h 

a s y o u r o r a t o r i s r e m e dil e s s i n t h e p r e mi s e s a t t h e 

c o m m o n l a w, n o r c a n f o r e cl o s e t h e e q ui t y o f r e d e m p -

ti o n o f t h e s ai d m o r t g a g e d p r e m i s e s o r s a f el y s ell t h e 

s a m e f o r t h e p a y m e n t a n d s a ti s f a c ti o n o f s ai d p ri n ci -

p al a n d i n t e r e s t m o n e y s w it h o u t t h e ai d o f t hi s h o n -

o r a bl e c o u r t w h e r e m a t t e r s o f t hi s n a t u r e a r e p a r -

ti c u l a rl y c o g ni z a bl e a n d r e li e v a b l e :

T o t h e e n d t h e r ef o r e, t h a t t h e s ai d d e f e n d a n t s h e r e -

i n a f t e r n a m e d m a y w i t h o u t o a t h ( a n s w e r b y o a t h b e -

i n g h e r e b y w ai v e d ), t r u e, f u ll a n d p e r f e c t a n s w e r 

m a k e t o all a n d si n g ul a r t h e p r e mi s e s a s f u ll y a s i f 

h e r e r e p e a t e d a n d t h e y t h e r e t o p a r ti c u l a rl y i n t e r r o -

g a t e d, a n d t h a t t h e y o r s o m e o f t h e m m a y b e d e c r e e d 

t o p a y t o y o u r o r a t o r t h e s ai d p ri n ci p al s u m s o d u e 

o n t h e s ai d b o n d a n d m o r t g a g e a n d t h e i n t e r e s t d u e 

a n d t o g r o w d u e t h e r e o n w it h y o u r o r a t o r’ s c o st s a n d 

c h a r g e s i n t hi s b e h alf s u s t ai n e d b y a s h o r t d a y t o b e 

a p p oi n t e d b y t hi s h o n o r a bl e c o u r t; a n d t h a t i n d e -

f a u l t t h e r e o f t h e s ai d d ef e n d a n t s a n d all p e r s o n s 

cl ai m i n g o r t o cl ai m u n d e r t h e m o r a n y of t h e m m a y 

b e f o r e cl o s e d o f a n d f r o m all ri g h t, ti tl e a n d e q uit y 

o f r e d e m p ti o n of, i n a n d t o t h e s ai d m o r t g a g e d . p r e m-
4 0
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ises and every part thereof with the appurtenances, 
and may deliver unto your orator the possession 
thereof w ith all deeds, demises and muniments of 
title  relating to and concerning the same; or that the 
said mortgaged premises with the appurtenances may 
be sold, and that out of the moneys arising from such 
sale your orator may be paid the said principal money 
and interest and costs; and that your orator may have 

10  such other and further relief in the premises as the 
nature of the case m ay require and as shall be agree-
able to equity and good conscience.

May it please your honor, the premises considered, 
to grant unto your orator a w rit or w rits of subpoena 
issuing out of and under the seal of this honorable 
court to be directed to the said M arjorie Heath Con-
nolly and H enry G. Connolly, her husband, Carlotta 
Heath and B ertha Baker Heath individually and as 

2Q adm inistratrix of the estate of Edmund F. Heath, de-
ceased, therein and thereby commanding them on a 
certain day and under a certain penalty therein ex-
pressed to be and appear before your honor in this 
honorable court, then and thereto answer the prem-
ises, and to stand to, abide by and perform such de-
cree therein as to your honor shall seem meet and 
agreeable to equity and good conscience.

And your orator w ill ever pray, &c.

LUM, T A M B L Y N  & C O L Y E R ,

30 Solicitors for and of Counsel with Complainant.

4 0
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Answer of Marjorie Heath Connolly.
(F iled  A p ril 18, 1912.)

IN  C H A N C E R Y  O F N E W  J E R S E Y .

H enry Connolly, one of the defendants in this suit 
to the bill of com plaint of Frederick R. Maddock, 
substituted adm inistrator w ith the w ill annexed of 
Edmund. F. Heath, deceased. This defendant answer-
ing the bill of complaint s a y s :

1. That she is ignorant and has no knowledge of 
any indebtedness by said Charles Heath to Edmund 
F. Heath at the date and time of the giving of the 
bond mentioned and set forth in said bill o f com-
plaint, nor of any bond being given by said Charles ^  
Heath to said Edmund F. Heath, nor of any mortgage 
given by said Charles Heath to Edmund F. Heath to 
secure payment of money due on said bond, or any 
other moneys, and she denies the allegations of said 
bill of complaint relative to such indebtedness, and 
said' bond and m ortgage except that she admits that 
there appears on the records of the Register’s office of 
the County of Essex the registration of an alleged 
mortgage alleged to have been dated and acknowl-
edged the eighth day of December, 1892, and to have 4q

Between
F r e d e r i c k  R. M a d d o c k , Substi-

tuted Adm inistrator, et al.,
Complainant,

and

M a r j o r i e  H. C o n n o l l y , et als., 
Defendants.

On Bill 
to F ore-
close.

10

The answer of M arjorie Heath Connolly, w ife of ^
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been registered on the sixteenth day of July, 1900, in 
Book H  15 of M ortgages for Essex County, page 121 
&c.

A nd this defendant says that the registration afore-
said is as follows. A fte r  describing the said lands 
set forth in said bill of complaint down to the words

Together w ith all and singular the profits, privileges 
and advantages/’ i&c., the registration continues as 

10  follow s:

The premises above described are mortgaged by 
Charles Heath, of the said Township of South Orange 
to Edm und F. Heath, of the C ity of Newark, Essex 
County, New Jersey, to secure the payment of thirty 
thousand dollars in one year from the date of all the 
mortgage w ith law ful interest, at per cent, per 
annum payable semi-annually according to the condi-
tions of a bond bearing even date therewith. Said 
mortgagor not to apply for any deduction by reason 
of this mortgage from the taxable value of said lands.

The mortgage is dated and acknowledged the eighth 
day of December, A. D. eighteen hundred and ninety- 
two, before Edw. H. Duryee, a master in chancery of 
New Jersey. A nd received in the office Ju ly  16, A. D. 
1900, at 1.52 P. M.

JO H N  P. D E X H E IM E R , 
Register.”

2. A nd this defendant further says that she admits 
30 that about the eleventh day of August, 1904, Edmund 

F. Heath died leaving a w ill appointing his wife Mar-
garet C. Heath, sole execu trix ; that on August 23rd, 
1904, said last mentioned w ill was proved before the 
Surrogate of Essex County and letters testamentary 
on said w ill were issued to said M argaret C. Heath, 
his widow, and that she admits that subsequently 
M argaret C. Heath departed this life and that on A u-
gust 6th, 1906, Edmund F. Heath, her grandson, was 
appointed substituted adm inistrator with the will an- 

40 nexed of said Edmund F. Heath, and that on July
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28th, 1909, the said Edmund F. Heath, grandson of 
said Edmund F. Heath, Sr., died, and that on the first 
day of November, 1909, complainant was appointed 
substituted administrator with the will annexed of 
said Edmund F. Heath’s estate, deceased, and took 
upon himself the burden of the administration of said 
estate, bu,t she denies that he is entitled to receive any 
money on said alleged bond and mortgage, or that any 
moneys are due thereon. ^

3. This defendant admits that about July 8th,
1900, Charles Heath died seized of premises mentioned 
in said bill of complaint, having previously executed 
a will appointing his father, Edmund F. Heath, his 
executor, and she admits that said will was proved 
by said Edmund F. Heath on the 27th day of July,
1900, and was recorded as in said bill stated, and that 
letters testamentary were then issued to said Edmund
F. Heath, and that he took upon himself the burden 20 
of the administration of the said estate, and she ad-
mits that on August 11th, 1904, said Edmund F. 
Heath, Senior, departed this life and thereafter on 
November 3rd5> 1904, letters of substitutionary ad-
ministration, with the will annexed were issued to the 
complainant as substituted administrator of the will 
of Charles Heath, deceased.

4. And this defendant admits that the said Charles 
Heath left him surviving his son Edmund F. Heath,
Jr., this defendant Marjorie Heath Connolly and 
Charlotte Heath, his daughters, and she says that at 
the time of the death of said Charles Heath all of the 
said children were then minors and she admits that 
Annie M. Heath, wife of said Charles Heath, pre-
deceased him.

5. And this defendant admits that the said Charles 
Heath by his will ordered his debts to be paid and 
gave his residuary estate unto his executor, the said 
Edmund F. Heath, his father, in trust for the benefit 40
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Of the wife and children of said Charles Heath, as set 
forth in said bill of complaint, but for further cer-
tainty she prays that reference be had to said will, or 
the record thereof.

And this defendant admits that she is of full age 
and married to Henry G. Connolly; that her sister 
Carlotta Heath is a minor under the age of twenty- 
one years. That her brother, Edmund F. Heath, the 
younger, died April 28th, 1909, leaving no issue, and 
that letters of administration of his estate were 
granted to Bertha Baker Heath.

And this defendant admits that about the 3rd day 
of November, nineteen hundred and four, after the 
death of Edmund F. Heath, Senior, letters of admin-
istration of the estate of Charles Heath, with the will 
annexed were granted to said Frederick R. Maddock 
and she is advised that thereby the legal estate in the 
lands of Charles Heath, vested in said Frederick R. 
Maddock as trustee of said last estate and that said 
Frederick R. Maddock as such trustee is a necessary 
party to this suit, and is not such party and she prays 
all benefit of this defence as though set up by de-
murrer.

And this defendant denies that there is due to com-
plainant, as administrator or otherwise, the sum of 
thirty thousand dollars, alleged to have been men-
tioned in the alleged bond or writing obligatory or 
in the proviso for redemption in said alleged mort-
gage, or any other sum, or any interest whatsoever, 
and further denies that the said complainant has any 
estate or interest in said lands, by virtue of said al-
leged bond and mortgage absolute or otherwise, but 
she says that substitutionary administrator with the 
will annexed, as under the will of Charles Heath, de-
ceased, said complainant may be interested in the said 
lands but that such interest is and should be to defend 
the lands and the interest of this defendant and her 
sister, children of Charles Heath in their father’s
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real estate from any lien or encumbrance of said al-
leged mortgage.

And this defendant denies that this defendant and 
her husband, Carlotta Heath and said Bertha Baker 
Heath have at any time possessed and enjoyed, or do 
possess and enjoy the said premises described in said 
bill of complaint, but on the contrary she says from 
the date of the death of Charles Heath in the year 
1900 to the present time the said premises have been 
in the possession of the personal representatives of 
the estate of Charles Heath, that is to say Edmund F. 
Heath, Senior, and the said complainant as substitu-
tionary administrator of said Charles Heath, deceased, 
and that said Edmund F. Heath in his life time, and 
said complainant since the decease of said Edmund 
F. Heath, Senior, always rented and managed the said 
property, collected rents, paid taxes, and repairs and 
otherwise possessed, managed and controlled said 
premises and said complainant is now in the entire 
and sole possession, management and control thereof.

And this defendant says that said Edmund F. Heath 
as executor of Charles Heath and said Maddock as 
administrator with the will annexed are accountable 
for the rents and profits of said lands, and that they 
had full power of sale thereof, and that the outlying 
unimproved lots being those on Oakwood avenue, 
ought long ago to have been sold and the proceeds 
thereof applied to the benefit of the estate of Charles 
Heath, and that the said complainant as such admin-
istrator is accountable for any loss that may have oct  
curred by delay of such sale.

6 . And this defendant further answering says 
that the said Edmund F. Heath, the elder, in his life 
time carried on a large and prosperous manufactory 
of enameled leather in the city of Newark and con-
ducted a profitable and lucrative business which ex-
isted for over thirty years before his death, That 
about the year 1880 he and his only son and child, 40



16
A n s w e r  o f  M a r j o r i e  H e a t h  C o n n o l l y .

Charles Heath, formed a partnership known under 
the name of Edmund F. Heath & Son, which partner-
ship conducted said business and continued until the 
death of Charles Heath in 1900; that outside of said 
business the said Edmund F. Heath was very wealthy 
and possessed over three hundred thousand dollars 
worth of property and this defendant says that the 
relations between said Charles Heath and his father 

10 were very cordial and kindly; that the said Charles 
Heath was a full partner in said business but other-
wise was without means except for some unproductive 
real estate owned by him and his homestead wherein 
he lived, situate on Centre street and Hamilton road, 
South Orange, being the first tract mentioned in said 
bill. That the chief source of income of said Charles 
Heath was his interest in said partnership. Said Ed-
mund F. Heath desired to have his son and his son’s 
family maintained in a position suitable for the only 

20  child and heir of a wealthy man and for that purpose 
gave him money from time to time for his support and 
maintenance and the maintenance of his wife and fam-
ily; that said gifts were never considered or intended 
to be considered by the said Edmund F. Heath as con-
stituting any debt owed by the said Charles Heath to 
him, but she says that about the year 1890 the said 
Charles Heath having become responsible for debts 
outside of the said firm business, his said father gave 
him money to liquidate the same and if he took any 

30 such alleged mortgage from .the said Charles Heath it 
was only to guard against future claims, and this de-
fendant says that the said moneys were a gift and the 
said mortgage, if any, was only intended to be en-
forced in case the said Charles Heath should there-
after become liable for other outside debts, and he 
never did become so liable.

7. And this defendant further says that for some 
years prior to his death, the said Charles Heath was 
an invalid and in poor health and a t the time the said
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Edmund F. Heath gave him further moneys to sup-
port himself and his family out of the profits in the 
firm of said Charles Heath, and out of his private in-
come.

8 . And this defendant further says that upon the 
death of said Charles Heath the said Edmund F. 
Heath became executor of his will; that at said time 
the partnership of Edmund F. Heath & Son was con- 
ducting their business and the said Edmund F. Heath 
then took the business over and conducted the same 
until the time of his death in 1904, that though he 
made an inventory of the estate of the said Charles 
Heath and filed the same in the Essex County Surro-
gate’s Court the said inventory contained no reference 
to the value of said Charles Heath’s interest in the 
partnership firm of Edmund F. Heath & Son, and this 
defendant says that the said partnership interest of 
said Charles Heath in said firm was very valuable and 
of greater value than the said amount of thirty thou-
sand dollars mentioned in the bill of complaint and 
interest and this defendant says that the said Edmund 
F. Heath then adjusted any indebtedness including 
any bond or mortgage of said Charles Heath to him 
by appropriating to himself the whole of the value of 
the interest of Charles Heath, in the firm of Edmund 
F. Heath & Son, and it was his intention by appro-
priating such interest to cancel any indebtedness of 
his son Charles Heath to him, including said bond on
and mortgage, and this defendant says that such ar- 
rangement was further recognized by Margaret Heath, 
the wife of said Edmund F. Heath, and his executrix 
and by his substitutionary executors, and no moneys 
were ever demanded as interest or principal on any 
mortgage nor was any claim made against said estate 
of Charles Heath for any such debt, and she charges 
that any such alleged mortgage and bond were can-
celled as being paid.

40
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8 . And this defendant further says that any such 
alleged mortgage is liquidated and paid and there is 
nothing due thereon and the same cannot be enforced 
against this defendant and her sister, Carlotta Heath.
/'

9. And this defendant further says that the said 
complainant is not only substituted administrator of 
the estate of Edmund F. Heath, deceased, but also

jO substituted administrator of Charles Heath’s estate 
and has been appointed guardian for Carlotta Heath, 
one of the children of Charles Heath estate, and she 
says it is his duty as substituted administrator, with 
the will annexed of Charles Heath, deceased, and as 
such guardian of Carlotta Heath to protect the estate 
of Charles Heath against the said mortgage and that 
the same cannot be foreclosed by said Frederick L. 
Maddock as complainant against himself as defend-
ant. And this defendant prays the benefit of this de- 

20  fence as if made by way of plea or demurrer.
And this defendant prays to be hence dismissed 

with her costs and charges.
OORTLANDT & WAYNE PARKER,

S o l i c i t o r s  f o r  D e f e n d a n t ,  M a r j o r i e  H e a t h  C o n n o l l y .

30

40
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Answer of Carlotta Heath.

\

A n sw er o f C arlotta  H eath .
Filed March 23, 1912.

IN CHANCERY OF NEW JERSEY.

B e t w e e n

F r e d e r ic k  R. Ma d d o c k , Substi-
tuted Administrator, &c.,

Complainant,

and

Ma r j o r ie  H e a t h  Co n n o l l y , 
e t  a l s . ,

D e f e n d a n t s .

O n  B i l l ,  d e .  

A n s w e r  o f  

C a r l o t t a  

H e a t h ,  

a n  I n f a n t .

10

20

The answer of Carlotta Health, an infant, under 
the age of twenty-one years, by Alfred L. Dennis, her 
guardian, to the bill of complaint of F rederick R. 
Maddock, substituted administrator, with the will an-
nexed of Edmund F. Heath, deceased.

This defendant answering by her said guardian, 
says:

1. That she is ignorant and has no knowledge of ^  

any indebtedness by the said Charles Heath in his 
lifetime to Edmund F. Heath in his lifetime at the 
date and time of the giving of the bond mentioned 
and set forth in said bill of complaint, nor of any 
mortgage given by the said Charles Heath to Edmund 
F. Heath to secure the payment of any moneys due 
on said bond or of any other moneys as in said bill 
is set forth, and she leaves the complainant to make 
full and due proof of the said matters aforesaid, ac-
cording to the practice of this court. 40
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2. And this defendant further answering, on in-
formation and belief, says that she admits that the 
said Edmund F. Heath died leaving a will and ap-
pointing Margaret C. Heath the executrix thereof, 
and that the said Margaret C. Heath undertook the 
burden of the administration of the said estate; that 
the said Margaret C. Heath departed this life and 
that Edmund F. Heath, Jr., was appointed substi-

1 0  tuted administrator with the will annexed of the said 
Edmund F. Heath, and that the said Edmund F. 
Heath, Jr., subsequently died, and that the complain-
ant was appointed substituted administrator with the 
will annexed of the said Edmund F. Heath, deceased, 
as is alleged in said bill.

3. And this defendant further answering, on in-
formation and belief, admits that Charles Heath, the 
father of this defendant, died seized of the premises

20  mentioned in the said bill of complaint, having pre-
viously executed a will appointing his father, Ed-
mund F. Heath, his executor ; that said will was 
duly proved and that letters testamentary were 
issued thereon to the said Edmund F. Heath, 
and that he took upon himself the burden of the ad-
ministration of the said estate ; that the said Edmund 
F. Heath subsequently died and that the said com-
plainant was appointed substituted administrator 
with the will annexed of Charles Heath, deceased, as 

g() in the said bill is set forth.

4. And this defendant further answering, on in-
formation and belief, admits that the said Charles 
Heath left him surviving his son, Edmund F. Heath, 
Jr., Marjorie Heath, the wife of Henry G. Connolly, 
and this defendant, and that at the time of the death 
of the said Charles Heath all of the said children were 
infants ; and she also admits that Annie M. Heath, 
the wife of Charles Heath, predeceased him.

40
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5. And this defendant further answering, on in-
formation and belief, admits the making of the will 
by the said Charles Heath, set forth in said bill, but 
whether the said will is correctly set forth in said 
bill she has no knowledge and she prays that the 
complainant may produce the said will or the record 
thereof and make due proof thereof.

6 . And this defendant further answering, on infor-
mation and belief, says that she is informed and be-
lieves that if the said bond and mortgage given by 
her said father to her grandfather, mentioned in the 
said bill of complaint, were actually executed and de-
livered the said bond and mortgage were not given to 
secure the payment of the sum of thirty thousand 
dollars, for which they purported to have been given, 
or any such sum, but that they were given for some 
ulterior purpose not now known to this defendant, 
and with no intention that they should be held and 
kept alive as obligations on the part of the said 
Charles Heath to his said father; and that the said 
bond and mortgage were subsequently cancelled and 
discharged by the said Edmund F. Heath, and they 
have not since been and are not now of any force or 
validity.

7. And this defendant further answering, on in-
formation and belief, says that at the time of the 
death of the said Charles Heath he was a partner 
with his father carrying on a large and prosperous 
manufacturing business under the firm name and 
style of Edmund F. Heath & Son, and that the said 
Charles Heath had a large and valuable interest there-
in, more than sufficient to pay and discharge his said 
bond to his said father if in fact it at that time ex-
isted; that there was no accounting by the said Ed-
mund F. Heath as the executor of the last will and 
testament of Charles Heath with respect to his son s 
interest in the said business, or with respect to any 
of the other dealings between the said father and his
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said son, and that if, as a matter of fact, the said 
bond and mortgage were at that time alive in the 
hands of the said Edmund F. Heath, he destroyed 
the same, considering that the interest of the said 
Charles Heath in the said business which he, the said 
Edmund F. Heath, took over and appropriated to 
himself was fully sufficient to pay and discharge the 
said mortgage.

8 . And this defendant further answering, on in-
formation and belief, says that the said complainant, 
after the death of the said Edmund F. Heath, man-
aged the affairs of his estate at the direction of the 
said Margaret C. Heath who was the executrix of the 
estate of the said Edmund F'. Heath, deceased, and 
that while the said Edmund F. Heath, Jr., was act-
ing as the substituted executor of the estate of Ed-
mund F. Heath, deceased, the said complainant like-

Q wise managed and controlled the said estate, and that 
since the death of the said Edmund F. Heath, Jr., he, 
as substituted administrator of the said estate, has 
been in the control and management thereof; and 
that he pretends to have .ultimately succeeded to the 
business of the firm of Edmund F. Heath & Son ; and 
that all the books and papers and accounts of the 
firm are in his keeping and possession; and that the 
said complainant should be required to account of 
and in respect to all the dealings, matters and things 
of the said firm of Edmund F. Heath & Son with re-

30  spect to the said Charles Heath in his lifetime, and 
with his estate since his death.

9. And this defendant further answering says that 
the said complainant is not only the substituted ad-
ministrator of the estate of Edmund F. Heath, de-
ceased, but is likewise the substituted administrator 
of the estate of Charles Heath, deceased; that he has 
been appointed guardian for this defendant and still 
continues to act as such guardian, and that it is his

40 duty to protect this defendant against the said mort-
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gage, and that he is, by reason of his peculiar posi-
tion and relation to the matters in controversy in this 
cause, incompetent to bring this suit.

And this defendant humbly prays to be hence dis-
missed with her reasonable costs and charges in this 
behalf most wrongfully sustained.

EDW. A. & WM. T. DAY, 
S o l i c i t o r s  f o r  a n d  o f  C o u n s e l  w i t h  

t h e  D e f e n d a n t ,  C a r l o t t a  H e a t h .
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A n sw er o f B erth a  B a k e r H eath .
(Filed April 6 , 1912.)

IN CHANCERY OF NEW JERSEY.

10

20

B e t w e e n

F r e d e r ic k  R. H a d d o c k , Substi-
tuted Administrator with the 
Will annexed of E d mu n d  F. 
He a t h , Deceased,

Complainant,
and

Ma r j o r ie  He a t h  Co n n o l l y , 
et als.,

Defendants.

O n  B i l l  t o  

F o r e c l o s e .

The answer of Bertha Baker Heath, defendant, to 
the bill of complaint of Frederick R. Maddock, sub-
stituted administrator with the will annexed to Ed-
mund F. Heath, deceased.

1. This defendant answering says that as to the 
matters alleged in paragraphs one, two, three, four, 
five, six and seven of complainant’s bill of complaint

2 Q this defendant is advised and believes them to be true.

2. This defendant further answering says that as 
to the matters alleged in paragraph eight so far as 
they relate to this defendant and her late husband, 
Edmund F. Heath they are true, and so far as they 
relate to other defendants in this suit she believes them 
to be true.

3. This defendant further answering says, that as 
to the matters alleged in paragraph nine of complain-

ant ant’s bill she is advised and believes them to be true.
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4. This defendant further answering says that as 
to the facts alleged in paragraph ten, she has no per-
sonal knowledge as to who has been in possession and 
enjoyment of said mortgaged premises, but that so 
far as said allegations relate to her personally she has 
not been in possession or enjoyment of said mortgaged 
premises.

And this defendant consents that a decree be made 
by this honorable court for the sale of said land and 
premises in the foregoing indenture of mortgage men-
tioned and set forth in complainant’s bill of com-
plaint.

SWEENEY & SCOPPETTONE, 
S o l i c i t o r s  f o r  a n d  o f  C o u n s e l  w i t h  D e f e n d a n t ,

B e r t h a  B a k e r  H e a t h .
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R e p l i c a t i o n .

R eplication .
(Filed April 19,1912.)

IN CHANCERY OF NEW JERSEY.

10

20

Between
F r e d e r ic k  R. Mad d o c k , Substi- 

stituted Administrator, &c.,
C o m p l a i n a n t ,

a n d

Ma r j o r ie  He a t h  Co n n o l l y , 
e t  a i l s ,

D e f e n d a n t s .

On B i l l , dc.

The replication of Frederick R. Maddock, substitut-
ed administrator with the will annexed of Edmund F. 
Heath, deceased, complainant to the answer of Mar-
jorie Heath Connolly, defendant.

The complainant joins issue on the answer of the 
said defendant.

LUM, TAMBLYN & COLYER, 
S o l i c i t o r s  f o r  a n d  o f  C o u n s e l  w i t h  C o m p l a i n a n t .

30

40
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R eplication .
( Filed April 17,1912. )

IN CHANCERY OF NEW JERSEY.

B e t w e e n

Ma r j o r ie  He a t h  Co n n o l l y , 
e t  a i l s ,

F r e d e r ic k  R. Mad d o c k , Substi- 
Stituted Administrator, &c.,

k C o m p l a i n a n t ,
a n d

Defendants.

O n  B i l l ,  & c .

10

20
The replication of Frederick R. Maddock, substi-

tuted administrator with the will annexed of Edmund 
F. Heathj deceased, complainant to the answer of Car-
lotta Heath, defendant.

The complainant joins issue on the answer of the 
said defendant.

S o l i c i t o r s  f o r  a n d  o f  C o u n s e l  u n t h  C o m p l a i n a n t .

LUM, TAMBLYN & COLYER,

40
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IN CHANCERY OP NEW JERSEY.

April 28, 1913.

B e t w e e n

F r e d e r ic k  R. Ma d d o c k , Substi-
tuted Administrator, &c.,

10 Complainant,
a n d

Ma r j o r ie  He a t h  Co n n e l l y , 
e t  a l s ,

Defendants.

Transcript of shorthand notes of testimony taken 
in the above entitled cause on April 28,1913, at Chan- 

20  eery Chambers, Newark, N. J., before Hon. James E. 
Howell, Vice-Chancellor. .

Lum, Tamblyn & Colyer, for the cofliplainant.
Mr. Cortlandt Parker, for Marjorie Heath Con-

nolly.
Mr. Edward A. Day, for Carlotta Heath.
Mr. John R. Hardin and Mr. Algernon T. Sweeney, 

for Bertha Baker Heath individually and as adminis-
tratrix of Edmund F. Heath, deceased.

30
FREDERICK P. HEMPHILL, sworn.
D i r e c t  e x a m i n a t i o n  by Mr. Lum.

Q Your business is what?
A General clerk in the Secretary of State’s office. 
Q Are you familiar with the records of that office? 
A I am.
Q In response to a request from our office have 

you produced a paper from that office?
A I have.

40 Q What is the paper to which you refer?
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A The will, and also inventory of the estate of 
Edmund F. Heath.

Q It is marked G. 1369?
A Yes, sir.
Q You identify this as such paper?
A I do.

Paper offered in evidence.
C r o s s  e x a m i n a t i o n  by Mr. Parker. j q

Q I understand you know nothing more about 
these things excepting they are files from the office of 
the Secretary of State, is that so?

A Filed in the office of the Secretary of State by 
the Surrogate of Essex County.

Q That is because you found the endorsement 
there; you don’t know who filed it?

A Nothing other than that they are brought there 
by a representative of the surrogate’s office.

Q Do you remember the bringing there of this 20 
paper?

A Yes, sir.
Q This very paper?
A Not that particular paper at that time.
Q You are talking of the ordinary course of busi-

ness?
A Yes.

M r .  D a y .  I object to the offer, as it 'seems to 
me it is an attempt to make evidence on the part 
of the estate, one estate against the other es- 0 
tate; it does not seem to me that the statement in 
there of this executrix can be taken as binding or 
affecting the interest of this infant.

T h e  C o u r t .  I think your objection goes rather 
to the weight of the evidence than to its admissi-
bility; I think it is admissible testimony; it is 
part of the history of the cause and it ought to be 
in the case, both the will and inventory ought to 
be in the case.

Marked Exhibit C. 1. 40
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F u r t h e r  d i r e c t  e x a m i n a t i o n .

Q When was it filed in the Secretary of State's of-
fice?

M r .  L n m .  August 23, 1904, recorded in Book 
Q. 3 of wills of Essex County, on page 209.

A We have no filing mark that is placed on each 
individual will, but the surrogate's returns are filed 

 ̂ in our office and shows just when these are filed.
Q Can you tell us from anything that is on that 

paper when it was actually filed in the Secretary of 
State’s office?

A Not on this paper; no.
Q Have you any recollection of it?
A No, I haven’t any recollection of this individu-

al paper.
Q Can you tell us in a general way?
A In a general way, the probabilities are it was 

q filed in January, 1904.
M r .  P a r k e r .  I move to strike that out.
T h e  C o u r t .  Yes.

Q Where did you get it from?
A From the files of the Secretary of State's office.

JOHN D. ANDERSON, sworn.
D i r e c t  e x a m i n a t i o n  by Mr. Lum.

Q What is.your business vocation, profession ?
A I am a lawyer.30 17Q And you are a member of the New Jersey bar?
A Yes.
Q You are at the present time in the surrogate’s 

office of Essex County?
A I am.
Q ( B y  t h e  C o u r t . )  How long have you been 

there?
A Twelve years the first of February last.
Q Do you recall the will of Edmund F. Heath or 

anything in connection with that estate?



31
J o h n  D .  A n d e r s o n ,  d i r e c t .

A I recall the will, and I recall a great many 
things in connection with the estate.

Q The paper before you which has just been 
marked in evidence indicates that you are one of the 
appraisers appointed by Mrs. Margaret C. Heath, the 
executrix of the estate of Edmund F. Heath; do you 
recall that fact?

A I recall making the inventory with the assist-
ance of the executrix and John D. Toppin, who was 
the other appraiser.

Q This exhibit refers, among other things, to an 
item as follows : “One bond and mortgage Charles 
Heath estate $30,000, value uncertain.” In whose 
handwriting is that?

A The entire inventory with the exception of the 
signatures of Mrs. Heath, the signature of the surro-
gate—well, the body of the inventory is in my hand-
writing, and that entry to which you refer is in my 
handwriting.

Q Where was the inventory of that item made, if 
you know?

A That part of the inventory was made at home 
of the late Edmund F. Heath, which was also the 
home of Margaret C. Heath, at 300 Roseville avenue, 
in the city of-Newark. ,

Q Will you tell us who was present at the time?
A At the time of the making of the inventory I 

recalled there being present Margaret C. Heath, Fred-
erick R. M'addock, John D. Toppin and myself.

Q Were there securities there at the time?
A There was brought to our attention for ap-

praisal several bonds and mortgages and other as-
sets of the estate; they were contained in a box and 
were produced there on the evening wrhen the inven-
tory was made; I made a list of the assets and after-
ward used that list in the actual preparation of the 
inventory.

Q Do you recall seeing the securities, you and the 
other appraiser, at the time?

10

‘JO

30
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A We saw the securities, examined them, and such 
information as was needful to enter into the inven-
tory was taken at the time.

Q Do you recall when that paper that is before 
you, approximately, was sent to the Secretary of 
State’s office?

A The appointment of the appraisers bears date as 
shown by the paper, August 30, 1904. I took my affi- 
davit before Henry Young, as shown by the paper, Oc-
tober 14,1904; Mrs. Heath’s affidavit to the inventory, 
as shown by the exhibit, bears date October 18, 1904; 
the paper bears a filing mark of the Surrogate Octo-
ber 18, 1904.

T h e  C o u r t .  Now how long a time is allowed 
to you to make your returns?

A The statute requires—
Q ( B y  t h e  C o u r t . )  Never mind that. Can’t you 

2 0  state, a month, six months, or three months?
A It doesn’t allow any time at all; it says the quar-

terly return shall be made.
Q ( B y  t h e  C o u r t . )  Returns are made quarterly 

then?
A Yes, returns are made quarterly with the Sec-

retary of State; it isn’t physically possible to make 
them exactly on the date.

Q Do you recall whether there was any conversa-
tion at this time when the inventory was .made at 300 

2  ̂ Roseville avenue with reference to this mortgage?
A I remember a conversation which the bond and 

mortgage brought forth.
Q ( B y  M r .  P a r k e r . )  Who was the conversation 

with?
A There was a general conversation there between 

Mr. Maddock, Mr. Toppin, Mrs. Heath and myself 
with regard to those two instruments, the bond and 
mortgage.

Q Will you just cover the situation as to the con- 
40  versation as clearly as you can recall it?
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M r .  D a y .  I cannot admit anything that isn’t 
proper, on account of my infant. Is this con-
versation proper?

T h e  C o u r t .  Do you think it is proper?
M r .  L u m .  The administratrix or the executrix, 

whose duty it was, and this man, whose duty it 
was to inventory and cover this matter, were 
present and in the performance of their duties. 
This is presented for the appraisers to inventory 
and appraise. The defendants now set up that 
it is not an asset of the estate. It seems to me 
that the conversation made by and in the pres-
ence of those whose duty it was to cover this 
specific thing at this time, is of value. However, 
I do not desire to press it if the other side object.

T h e  C o u r t .  I think you are entitled to prove 
everything that was done on this occasion, as, 
for instance, whether Mr. Anderson examined 
the paper, the two papers, the bond and mort-
gage, whether anybody else examined them, and 
all the details, the particular details of what 
took place on that occasion; but conversations T 
am afraid will lead us astray.

Q Did you yourself examine the bond and the 
mortgage?

A I did.
Q And did the other appraiser in your presence 

apparently examine them?
A As far as I recall, he did.
Q Without going into the question of conversa-

tion, was there any conversation with reference to 
it at the time to fix it in your mind?

T h e  C o u r t .  Yes or no.
A Yes.
Q And was there anything done at the time, or 

anything said that led up to the fixing of the value 
that was done there?

A Yes.

10
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Q And what was that?
A I don’t know whether I can detail that without 

going into some part of the conversation. I will try, 
however. The bond and mortgage was exhibited—

Q ( B y  t h e  C o u r t . )  In the first place, how did it 
first come into your possession or to your knowledge?

A It was contained in a box, the contents of which 
 ̂ was exhibited to the appraisers.

Q ( B y  t h e  C o u r t . )  Who produced the box?
A The box was at the home; I first saw it in the 

parlor, or one of the front rooms in the house at 300 
Roseville avenue.

Q ( B y  t h e  C o u r t . )  In whose possession was it 
when you first saw it?

A My recollection is that it was sitting on a table 
or resting on some table or chair, or something of 
that sort there.

20 Q ( B y  t h e  C o u r t . )  And in* the actual possession 
of nobody then; I mean to say nobody had it in his or 
her hands?

A I think not, as I recall.
Q ( B y  t h e  C o u r t . ) Who opened it?
A I don’t remember about that, sir.
Q ( B y  t h e  C o u r t . )  Was it locked?
A * I don’t remember about that.
Q ( B y  t h e  C o u r t . )  Who took the papers from it?
A I don’t remember that.
Q ( B y  t h e  C o u r t . )  Were you all sitting around 

the table on which it was?
A We were all in the room; whether we were actu-

ally clustered about the table I don’t recall.
Q ( B y  t h e  C o u r t . )  At what point in this inter-

esting performance was it that you first saw this par-
ticular bond and mortgage?

A As I recall it, we went there, we examined the 
contents of the box as the items appear in here.

Q ( B y  t h e  C o u r t . )  In the inventory you mean?40
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A In the inventory, and in the box was these two 
instruments, this bond and mortgage given by Charles 
Heath to Edmund F. Heath.

Q You were starting to cover how the value was 
fixed.

T h e  C o u r t .  Let us go on with what was done 
about the paper, what became of the paper, who 
saw it, and how they saw it, and what it was, and j q 
all those particulars.

A I remember very definitely seeing the paper, 
and remember a conversation which its examination 
called forth from me.

Q What was done with it after you finished the 
conversation?

A My recollection is that all of the papers that 
were in the box were put back in the box.

Q ( B y  t h e  C o u r t . )  Do you remember whether the 
instrument was written with pen and ink, or whether ^  

it was typewritten on blank?
A I don’t recall that.
Q ( B y  t h e  C o u r t . )  My question related to the 

mortgage alone?
A I don’t recall as to whether the instrument were 

typewritten or in longhand, or whether they were on 
blanks or written out at length.

Q ( B y  t h e  C o u r t . )  You are now speaking of both 
the bond and mortgage?

A Speaking of my absence of recollection as to 
both instruments, on that point.

Q Did you examine them yourself?
A I remember examining a bond and mortgage 

there given by Edmund F. Heath—given by Charles 
Heath to Edmund F. Heath, as a part of the contents 
of that box.

Q And it was one of the things inventoried as 
part of this estate, was it?

A It was listed— 40
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M r .  P a r k e r .  That is a strongly leading ques-
tion.

T h e  C o u r t .  It appears by the paper itself.
M r .  P a r k e r .  Then what is the use of asking 

the question.
Q Do you recall whether the paper was destroyed 

at that time or not?
A I don’t recall the destruction of any papers, or 

^  any of the contents of that box; I can say from recol-
lection, or my recollection is that none of the contents 
of that box was in any way destroyed.

Q What was done with the instrument after you 
finished your share of the work?

A My recollection is I should say it was put back 
in the box.

Q Do you know what became of that box of your 
own knowledge?

■ A I  never saw it from that time.20 Q Will you now cover first the transactions lead-
ing up to fixing the value of the instrument?

A It was explained by Mr.—you are speaking of 
the conversation?

Q Anything that led up to the fixing of the value 
by you in the performance of your duties there?

A The mortgage, or the examination of the papers 
brought forth a question as to what value should be 
placed upon the mortgage, and after a discussion with 
Mrs. Heath Mr. Maddock, Mr. Toppin and myself,

‘10 the suggestion was made, as I recall—
M r .  D a y .  Is that proper?
T h e  C o u r t .  What was done? After the con-

versation what happened?
A Why, I made a lead pencil memorandum of the 

mortgage, and afterward, on the advice, as I recall it, 
of Mrs. Heath’s counsel, listed it, or gave it a value, 
or listed it, as it appears here, “value uncertain.”

Q ( B y  t h e  C o u r t . )  Was Mrs. Heath’s counsel 
40 there?
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1
A Not on that occasion; that was in the evening.
Q ( B y  t h e  C o u r t . )  Now, Mr. Anderson, did you 

have this bond and mortgage in your hands?
A I actually had all those papers in my hands.
Q ( B y  t h e  C o u r t . )  Did you unfold the bond and 

read it?
A I don’t think I read the entire instrument, no, 

sir. 10

E x a m i n e d  by the Court.
Q What examination of the bond did you make, 

if you remember?
A I don’t remember making any special examina-

tion of the bond or of the mortgage; I remember get-
ting from some source at that time the simple amount, 
and was told—

Q Do you remember examining the signatures to 
either the bond or the mortgage?

A I do not. ^
Q Do you remember whether the mortgage was 

signed by Charles Heath’s wife? Was she living 
then?

M r .  P a r k e r .  No; she was dead, sir; she died 
before him.

A I don’t recall the examination of the instru-
ment going that far, your honor.

Q Or examining the certificate of the acknowledg-
ment on that occasion? 30

A No, sir.
Q ( B y  M r .  T a m b l y n . )  Did you notice whether it 

was registered or recorded?
A I don’t recall that.

C r o s s  e x a m i n a t i o n  by Mr. Day.
Q You say you marked this as uncertain at the 

suggestion of Mrs. Heath’s counsel; who is that?
A I think, as I recall it, Henry Young, Jr., was 

her counsel. 40
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Q1 Did you go and examine the real estate covered 
by the mortgage?

A No, sir.
Q Do you know what real estate it covered?
A Only from a conversation which was had on 

the occasion.
Q That is all you know?
A That is all the information that I had as relat- 

1 0  ing to it ; I never knew any of the family previous to 
that.

Q Can you say whether or not that mortgage you 
there had before you is the mortgage that is being 
foreclosed now?

A No, sir, I can’t; I haven’t read or seen any 
pleadings in this case, sir.

Q Now, did you have while you were making your 
inventory the books of Mr. Edmund F. Heath or the 
books of Edmund F. Heath & Son?

20 A Not there on that occasion.
Q I mean at any time?
A We had certain books in the office of Edmund 

F. Heath.
Q ( B y  t h e  C o u r t . )  When?
A Within a day or two after, shortly after the be-

ginning of the inventory.
Q ( B y  t h e  C o u r t . )  Before it was finally made up 

and signed?
A Yes, sir.

30 Q That is to say then, Mr. Anderson, you met first 
up at Mrs. Heath’s house, then after that you went 
to the office of Edmund F. Heath & Son, and made 
your inventory there, both places?

.A We went to both places, yes.
Q Any where else?
A That was 300 Roseville avenue and the factory 

up here, we went all around the factory and the fac-
tory yard, I remember in the store house there in the 
various rooms where the industry Mr. Heath bad con- 

40 ducted was being carried on.
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Q How many times were you at the factory, do 
you remember?

A My recollection is that we were there twice.
Q And during that time you examined the books?
A I remember seeing certain books there, yes, sir.
Q Did you stop to examine them to see whether 

Charles Heath was indebted to his father?
A I do not recall that there was any examination 

of the books on that point; no, sir.
Q Might have been?
A I doubt it.
Q Didn’t you go over his books in order to ascer-

tain what assets he had?
A If I see the inventory that might refresh my 

memory as to what we did see.
Qi ( B y  t h e  C o u r t . )  I suppose you did not pre-

serve the pencil memorandum that you made as you 
went along? 9 0

A No, sir, I did not. I don’t recall any examina-
tion of the books of the Edmund F. Heath & Com-
pany or firm, or whatever name they were doing busi-
ness under.

Q You are a very careful man?
A I sometimes think I am very careless.
Q I have always found you very careful; why 

did you put in that value “ uncertain” ? That is what 
I want to find out, just at the direction of Mr. Young?

A Because of that conversation which was had on 
that occasion in which Mrs. Heath, Mr. Maddock,
Mr. Toppin and myself took part, and a later conver-
sation, as I recall it, with Mr. Young, who was Mrs. 
Heath’s counsel.

Q Then as a result of that conversation, and under 
the directions of Mr. Young, you put that in as value 
uncertain?

A That is the extent, as I recall it, yes.
Q And you hadn’t gone to the books to ascertain 

whether Charles Heath was indebted to his father? 40
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A No, sir.
Q And you did not at that time examine to see 

whether Edmund F. Heath was indebted to his son, 
Charles, in the business?

A No, sir.
Q And you did not examine the real estate?
A No, sir.
Q Covered by this mortgage? Do you know 

whether this property had another mortgage on it?
A I knew nothing about that, the title of the prop-

erty I knew absolutely nothing about, don’t to-day.
Q1 ( B y  M r .  P a r k e r . )  I understand you did not 

take any note as to what the property was that was 
included in this mortgage?

A I remember the conversation only as to what 
property was included.

Q And you did get some knowledge of what the 
property was included?

A Considerable knowledge from this conversation 
which has been ruled out.

Q And after knowing what the property was on 
which this mortgage was supposed to cover you then 
marked the thing as “value uncertain” ?

A On the advice of Mrs. Heath’s counsel, yes.
Q And as a result of conversations which you had 

with Mrs. Heath, the executrix?
A And with Mr. Maddock and with Mr. Toppin.
Q; You did not inquire into the value of the prop-

erty which was supposed to be mortgaged?
A There was some question as to the value which 

caused us to put it in “value uncertain.”^
Q Some question as to the value of the property?
A Some question as to the value of the land which 

it covered which caused us to put it in as value uncer-
tain.

Q Is that the only reason?
A That was as I recall the main and chief reason; 

I don’t recall any other reason.
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T h e  C o u r t .  I don’t think that the conversa-
tions which took place at that time are admis-
sible. I don’t see how these people could make 
evidence in favor of this mortgage, in favor of the 
validity of this mortgage on that occasion by any-
thing that they might say. The thing that is 
being attempted now is to prove that there was 
such an instrument as that that is described in 
the bill, that there was a mortgage, that it cov-
ered certain property, that it was properly exe-
cuted, and eventually that there was something 
due on it, that it was lost, and that proper and 
adequate search had been made for it, and that 
it could not be found. Those are the issues in 
the case.

Q ( B y  M r .  H a r d i n . )  This conversation you refer 
to, Mr. Anderson, had to do entirely with the matter 
of value?

A Yes, it did.
E x a m i n e d  by Mr. Parker.

Q You said there were other conversations be-
sides as a result of conversation about the value of 
the property and other things that you put it in as 
“value uncertain” ?

A Yes, I took Mr. Hardin’s question to mean the 
conversation at the house on the evening when the 
instrument was first examined by the appraisers.

M r .  H a r d i n .  That was what I meant.
Q Then afterward there was conversation with 

Mrs. Heath’s counsel which also caused you to put 
it in as value uncertain?

A Yes, those two incidents taken together.
Q Can you be positive that you saw an original 

document, and not a copy of it?
A I could answer that question in this way, that 

in my belief the instrument was the original instru-
ment, it was the original bond and mortgage, as I 
recall it ; -I cannot be absolutely positive on that point.

10

20

:*o

40



42
F r e d e r i c k  R .  H a d d o c k ,  d i r e c t .

FREDERICK R, MADDOCK, sworn.
D i r e c t  e x a m i n a t i o n  by Mr. Tamblyn.

Q Where do you reside?
A Corner of Munn avenue and Central avenue, 

East Orange.
Q Are you in business in this city?
A Yes.
Q Where?
A 225 Warren street.
Q And what business are you engaged in?
A In the manufacture of enameled cloth.
Q You are the complainant in this suit, are you 

not?
A Yes, sir.

M r .  T a m b l y n .  I will offer in evidence exempli-
fied copy of the will of Edmund F. Heath, de-
ceased, together with the proofs thereon, the or-
der for probate, grant of letters to Margaret C. 
Heath and the proceedings upon the appointment 
of Edmund F. Heath, Jr., substituted adminis-
trator with the will annexed.

Marked Exhibit C. 2.
And also the letters substitutionary adminis-

trator with will annexed, of Edmund F. Heath, 
deceased, granted unto Frederick R. Maddock by 
the Surrogate of Essex County, November 1st, 
1909.

Marked Exhibit C. 3.
And also a certified copy of the record of the 

last will and testament of Charles Heath, de-
ceased, and a copy of the record of letters of sub-
stitutionary administrator, granted unto Freder-
ick R. Maddock.

Marked Exhibit C. 4.
Q You were acquainted with Edmund F. Heath, 

Sr., in his life time?
A Yes, sir.
Q How long have you lived in this vicinity?
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A About thirty years.
Q When did you first become acquainted with Mr. 

Edmund F. Heath?
A Possibly forty years ago or fifty years.
Q Had you been associated with him in his life-

time?
A Yes.
Q When did you first become associated with Mr. 

Heath?
A In 1882.
Q In what capacity or what manner were you as-

sociated with him?
A Bookkeeper.
Q In connection with what?
A With the manufacturing of enameled oil cloth. 
Q Where was that conducted?
A 225 Warren street.
Q And under what name, what title?
A Name of Edmund F. Heath & Son.
Q Who constituted the persons, who were the per-

sons trading under that style?
A Edmund F. Heath and Charles Heath.
Q Who was Charles Heath?
A Charles Heath was the son of Edmund F. 

Heath.
Q Where did you reside when you formed this 

business association with Mr. Heath?
A 205 South Orange avenue.
Q Was that your residence?
A Mr. Edmund F. Heath’s home.
Q Mr. Edmund F. Heath’s home?
A Yes, sir.
Q So you lived with him?
A Yes, sir.
Q And did you live with him from the time you 

began your business relations with him?
A Yes.
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A Yes.
Q Who constituted his household there in the 

South Orange avenue house?
A Mr. Edmund F. Heath and Mrs. Edmund F. 

Heath, his wife.
Q No others in the family at that time?
A No, sir.
Q How long did you continue residing with Mr.

10 Heath?
A Until he died.
Q You continued from that time, from 1882 until 

the time of his death you resided in his family?
. A Yes.

Q Were you married or unmarried during that in-
terval?

A Unmarried.
Q What was the date of Mr. Heath’s death?

2Q A 1904.
Q Did he live at the South Orange avenue address 

constantly during that interval of time?
A No, sir, he lived there until he lived at Rose-

ville avenue for twelve years, about twelve years.
Q So that during the time you were living with 

him he lived at these two places?
A Yes.
Q You were first employed in the capacity of 

bookkeeper in 1882?
2 Q A Yes, sir.

Q How long did you remain in his employ, or 
were you associated with him in business, in any capa-
city I will say?

A Yes, I was a partner with Mr. Heath for about 
four years.

Q Were you in his employ or connected with him 
in business from the time you went with him in 1882? 

A With the exception of about a year and a half. 
Q • Down to his death you mean?
A Yes.4 0
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Q Where were you during that year and a half?
A I was in the insurance business and in the hard-

ware business.
Q Here?
A Yes, sir.
Q About when was that?
A That was about 1884.
Q And did you live with him during that interval 

also? 10
A Yes.
Q In what capacities were you in his employ be-

fore you became a partner with him?
A I was superintendent of the factories.
Q You were promoted to that position from book-

keeper, were you?
• A Yes; I took the place of a bookkeeper just while 

the other bookkeeper was absent in Europe; then af-
ter that I became superintendent of the factory. go

Q And how long did you remain as superintend-
ent?

A Until Mr. Heath died, or until four years of his 
death, until Charley died.

Q When did Mr. Charles Heath die?
A 1900.
Q And when did your partnership relation with 

Mr. Heath begin, Edmund F., after Mr. Charles 
Heath’s death?

A Yes. . 30
Q And continued until the time that he died?
A Yes.
Q You know this suit is brought to foreclose a 

mortgage secured by a bond made by Charles Heath 
to his father Edmund F. Heath?

A Yes.
M r .  D a y .  I object to that as leading.
T h e  C o u r t .  It is merely an introductory ques-

tion.
40
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M r .  D a y .  That declares .that the mortgage is 
there.

T h e  C o u r t .  Oh, no, it don’t ; it is a mere ques-
tion of identification.

Q You were associated with Mr. Heath, Edmund 
F., I mean now, on the eighth of December, 1892?

A Yes.
Q In what capacity were you working then?
A I was a partner then.
Q In 1892?
A I beg pardon, I was superintendent.
Q Of the factory at that time?
A Yes.
Q You knew Mr. Charles Heath?
A Yes.
Q Where did he reside at that time?
A He resided in South Orange, Center street, 

South Orange.
Q And he was a partner with his father at that 

time in 1892, was he not?
A Yes, sir. Mr. Tamblyn, I am not so sure about 

1892, whether he resided in South Orange. Yes, he 
certainly did, it is all right.

Q He was associated with his father in the busi-
ness where you were superintendent, anyway, at that 
time?

A Yes.
Q Mr. Maddock, have you ever seen a bond and 

mortgage made by Charles Heath to his father, to 
secure the payment of $30,000?

A Yes.
M r .  D a y .  Don’t answer that question. I ob-

ject to that question.
T h e  C o u r t .  Upon what ground?
M r .  D a y .  I think, if the court please, it is quite 

improper for this witness to testify as against his 
c e s t u i  q u e  t r u s t  in this way. It is his duty to be 
here and protect them, not to testify against
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them. I think his mouth is closed. And, further-
more, I object to anything that—well, I think 
that goes to the extent of my objection.

T h e  C o u r t .  I overrule the objection upon this 
ground: That all the c e s t u i  q u e  trusts are here 
in court represented by counsel, and everyone of 
them has filed a pleading in the cause, so that 
their rights can be fully protected by the court 
on the making of a decree. You may answer the 
question, yes or no.

A Yes.
T h e  C o u r t .  That question is a mere question 

that goes merely to the identification of the docu-
ment. You have got to bring the witness’s mind 
to the paper that is in controversy as set out in 
the bill and answer. When and where did you 
first see this document?

«>0Q When and where did you first see this bond 
and mortgage?

A This bond and mortgage used to be kept in the 
safe of Edmund F. Heath & Son, which I had access 
to at all times, had the keys to the cash drawers, what-
ever securities were in the safe, during all my superin-
tendency at the factory, and this bond and mortgage 
I saw back about the time it was given, about 1892.

Q Do you know by whom it was made, the bond 
and mortgage we are talking about?

T h e  C o u r t .  You better let him describe what 
he saw, what was the paper, or what were the 
papers?

Q WThat were the papers you saw, describe the pa-
pers back about, you say, 1892; I want to confine your 
attention to the early history of the paper now.

A A bond and mortgage given by Charles Heath 
to Edmund F. Heath.

Q Can you describe wdiat they were?
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A Covering property of 458 Center street, South 
Orange, and two hundred feet of property in Orange, 
vacant lot.

Q Do you remember the papers, the form which 
they took?

T h e  C o u r t .  Don’t lead him ; this is the very 
nub of the case.

A These were papers, as far as I can remember, 
made out by George Dtiryea, who was a personal 
friend of Charles Heath, to Edmund F. Heath, and 
in handwriting—

Q ( B y  M r .  L u m . ) Continue the description of the 
paper as you remember it.

A As near as I can remember they were in the reg-
ular form of bond and mortgages; I am very familiar 
with bonds and mortgages, have handled so many of 
them, and these seemed to be in regular form.

Q ( B y  M r .  L u m . )  Any amount in it?
A Yes.
Q ( B y  M r .  L u m . )  What?
A Thirty thousand dollars,
Q ( B y  M r .  L u m . )  Do you recall the rate of in-

terest?
A I rather think the rate of interest was blank, 

but I wouldn’t be sure.
Q ( B y  M r .  L u m . )  Are there any other details 

you can recall at all?
A This mortgage was not recorded at the time I 

first saw it; it was kept in the safe for a number of 
years.

Q Charles Heath died, you said, in 1900?
A Yes, sir.
Q Where had this bond and mortgage, to which 

you now refer, been kept from the time which you 
say you saw it back in 1892, down to the date of Mr. 
Charles Heath’s death?

A Kept in the safe of Edmund F. Heath & Son.
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Q Where was that safe kept?
A 225 Warren street.
Q ( B y  t h e  C o u r t . )  In the office of the firm?
A Yes, sir; in the office.
Q ( B y  t h e  C o u r t . )  Give us the names of all the 

people who had access to that safe from 1892 down to 
the time of Edmund F. Heath’s death?

A Charles Heath and Edmund F. Heath, Senior, .  ̂
Thomas McCarroll, the bookkeeper, Frederick R. 
Maddock.

Q ( B y  t h e  C o u r t . )  That is yourself?
A Yes, sir; that is all, sir.
Q What time in 1900 did Charles Heath die, do 

you remember the date?
A About July 8th, I think.
Q Did you see this bond and mortgage after Mr. 

Charles Heath’s death?
A Yes, sir. 20
Q Where did you see it?
A In the office, 225 Warren street.
Q Upon what occasion did you see it?
A Edmund F. Heath gave it to me.
Q ( B y  t h e  C o u r t . )  When?
A About three weeks after Charles died.
Q ( B y  t h e  C o u r t . )  What did you do with it?
A Took it down to the court house to be recorded, 

to the register.
Q ( B y  t h e  C o u r t . )  How did you come to do that? ' ( 

A Edmund F. Heath gave it to me and told me 
to take it down.

Q ( B y  t h e  C o u r t . )  When did you next see it?
A I saw it when we made—at 300 Roseville ave-

nue, after Mr. Heath’s death.
Q ( B y  t h e  C o u r t . )  Do you know where it had 

been in the meantime, of your own knowledge?
A It had been in the safe, 225 Warren street, and 

up at 300 Roseville avenue, at the house. 40
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Q ( B y  t h e  C o u r t . )  Did Mr. Heath have a safe 
at his house?

A Yes, sir.
Q Who had access to that?
A Mr. Heath and myself.
Q ( B y  t h e  C o u r t . )  How long did it remain there 

at the house, so far as you know?
A I think it was there about a year.
Q ( B y  t h e  C o u r t . )  Then what happened to it?
A Then it was in the possession of Margaret C. 

Heath, the executrix.
Q ( B y  t h e  C o u r t . )  I don’t understand that. 

When was it taken to the house, if you know?
A It was taken to the house after Mr. Heath died. 
Q ( B y  t h e  C o u r t . ) By whom ?
A By myself.
Q ( B y  t h e  C o u r t . )  With other papers, or this 

20  bond and mortgage alone?
A All papers that belonged to him, sir, that were 

in the safe.
Q Did you take to the house the papers that Mr. 

Anderson referred to this morning that he inventoried 
at the house?

A Yes, some of them, only some of them.
Q What kind of a box was this that you speak of? 
A It was all these papers, it was just a box to 

hold the papers together, that is all.
^  Q ( B y  t h e  C o u r t . )  Tin box.

A I am not sure whether it was tin box or not.
Q You were present at the time Mr. Anderson 

made the inventory?
A Yes.
Q Did you see these instruments there at the time? 
A I did, sir.
Q This bond and mortgage which he inventoried 

was the same one which he saw back in 1892?
A Yes.40
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M r .  P a r k e r .  That is very leading.
Q When next did you see these papers?
A I am not sure whether I saw the paper after 

that or not; it then was in the possession of Margaret
0. Heath, executrix.

Q ( B y  t h e  C o u r t . )  Where is it now, if you know? 
A I don’t know, sir.
Q When was the last time you saw these two doc-

uments?
T h e  C o u r t .  He has answered that question 

practically.
Q When did Mrs. Heath die?
A 1906.
Q Who became substituted administrator, with 

the will annexed, after her death?
A Edmund F. Heath, the grandson.
Q That was in 1906?
A Yes.
Q How long did he continue in that capacity?
A Until he died.
Q And when was that?
A 1909.
Q Where did he live during that interval?
A During his administratorship?
Q Yes.
A At 300 Roseville avenue.
Q ( B y  t h e  C o u r t . )  That is the old homestead?
A Yes, sir.
Q What was his business?
A He was a typewriter at the factory.
Q At the factory?
A Yes.
Q Was the. safe in the house?
A There was a safe in the house, yes.
Q During that period, too?
A Yes.
Q Who had access to that safe?
A Myself, sir.
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Q At the house?
A Yes.
Q Who was living at 300 Roseville avenue when 

Edmund was there, the grandson?
A His sister, Carlotta, and myself.
Q You were appointed administrator with the will 

annexed first of November, 1909, according to the 
letters?

A Yes, sir.
Q And you have been acting as such since that 

time?
A Yes.
Q Did this bond and mortgage come into your 

possession?
A No, sir.
Q ( B y  t h e  C o u r t . )  Never?
A Never.

2 Q Q ( B y  t h e  C o u r t . )  I mean never since you were 
appointed administrator with the will annexed?

A No, sir.
Q What do you know of its whereabouts, if any-

thing?
A I don’t really know where it is at all, sir.
Q Have you made any search to find it?
A YeS, I have searched diligently.
Q Where have you searched?
A At 300 Roseville avenue, and at 225 Warren 

3 Q street, and everywhere I could think of, to try to find 
that paper.

Q: In what places have you made this search?
A In the safes, the safe at the house and the safe 

at the office.
Q No other safes?
A No, no other safes.
Q That were used by these people at all?
A No, sir.
Q ( B y  t h e  C o u r t . )  Now just tell what you did, 

40  what search did you make?
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A Why, I searched through all the papers that 
were in my possession, or anything that I had control 
of in any way as administrator of different estates, 
and as executor of one estate, and as of guardian of 
Carlotta; I looked through everything; I had access 
to everything at the place of business and at the house, 
and I searched everywhere for it, everywhere I could 
think of.

Q ( B y  t h e  C o u r t . )  Did you have any assistance 
in making the search ?

A I also asked Mr. Young, who is Mrs. Heath’s 
attorney part of the time, I asked Mr. Young if he 
had it in his possession ; he didn’t have it ; I thought 
probably, no doubt, Edmund, it came into his posses-
sion after his grandmother died, and Mr. Charles T. 
Glen was Edmund’s counsel, and I asked Mr. Glen 
to search his office for it, and couldn’t find it there.

Qi ( B y  t h e  C o u r t . )  Mr. Glen is now dead?
A Yes.
Q Had you access to Mr. Glen’s papers?
A Yes, I had access to all his papers.
Q You married Mr. Glen’s daughter?
A Yes.
Q Have you searched through his papers?
A Yes, over and over again.
Q Find any trace of it or anything there?
A No, sir, nothing at all, no mention.
Q Who did you say had access to the safe at the 

house?
T h e  C o u r t .  During what period?

Q After the death of Edmund F. Heath, Senior?
A Mrs. Heath, his wife, and myself.
Q And then after his death?
A I had access only.
Q After her death did you examine, that safe for 

these papers, since her death?
A Why, I opened the safe for Edmund and gave 

Edmund all the papers that belonged to the estate, or

>1
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we kept some of them in that safe, I used to open the 
safe and keep his papers, he kept them there, that be-
longed to the estate, he was administrator with the 
will annexed, and he used to keep some of the papers 
in that safe, and then ask me for them; other papers 
he kept down in the safe in the office 225 Warren 
street; he had access also to that safe.

Q Have you found any evidence in your examina- 
tion of the payment of this mortgage?

M r .  D a y .  I object.
T h e  C o u r t . I suppose that would be a matter 

of defense. I will take it subject to your objec-
tion; I will take the answer.

Q (Question read.)
A What do you refer to, whether the mortgage has 

been paid?
Q Yes?

20 A No, I haven’t found any evidence that it has 
been paid.

C r o s s  e x a m i n a t i o n  by Mr. Parker.
Q Do you remember when the settlement was 

made by you, by which all parties interested in the 
Edmund F. Heath estate transferred their interest to 
Edmund and Marjorie?

A It was not made by myself.
Q Well, do you remember when that arrangement 

30  was made?
A Yes.
Q About what date was that?

M r .  H a r d i n .  Is there a paper writing on the 
subject?

M r .  P a r k e r .  I don’t know.
M r .  H a r d i n .  If there is a paper writing on the 

subject show it to him.
A About 1907 I think, Mr. Parker, toward the 

4 0  end of 1907, if I recollect correct.
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Q Now I understand that this was the office safe 
in the office in Warren street where you say you first 
saw a bond and mortgage by Charles Heath to Ed-
mund F. Heath?

A Yes, sir.
Q It was in the safe among other papers, what 

other papers?
A Among other bonds and mortgages.

10Q Then a whole lot of bonds and mortgages were 
kept there together?

A Not very many, there were just a few, maybe 
three or four.

Q And was it a separate compartment of the safe, 
or were these things kept in the safe generally?

A It was a separate, open, not' a locked compart-
ment, but just a separate pigeon hole.

Q Just a pigoen hole?
A Yes, sir. 20
Q And in these pigeon holes there were certain 

bonds and mortgages?
A Yes.
Q And was this bond and mortgage in a pigeon 

hole too?
A Yes.
Q So that when the safe doors were opened there 

was these pigeon holes shown to everybody that was 
there, weren’t they?

A Yes. 30
Q The safe was open during business hours, wasn’t

it?
A Yes.
Q Anybody had access to the papers there that 

was in the office and authorized to go there?
A Yes.
Q And Charles Heath had full access to that 

paper?
A Yes.

40
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Q Now there were other papers of Mr. Edmund 
F. Heath kept in the office there, stocks and bonds 
and negotiable securities, were there not?

A No, not to my recollection, Mr. Parker.
Q Didn’t he keep his certificates of investments 

in bank stocks, &c., at the office?
A He generally kept them at the house.
Q Kept them at the house?

1 0  A Yes.
Q Then those special securities and things of his 

own personal property he kept up at the house?
A Yes, sir.
Q And wasn’t the safe generally, at the office, 

generally adopted for the purpose of keeping firm se-
curities, &c., there?

A Yes, sir.
Q You say you think this paper was drawn in the 

handwriting of George Duryea?
A Yes, sir.
Q He was a very good friend of Charles, wasn’t 

he?
A Yes. Mr. Parker, will you pardon me a min-

ute? I am not so sure whether I said that, that it was 
drawn in the handwriting of George Duryea.

Q That is what I wanted to get at, your recollec-
tion on that?

A It was drawn in handwriting, I wouldn’t say 
whether it was George Duryea’s, but I saw George 
Duryea’s signature on that paper somewhere.

Q You think, your remembrance is that George 
Duryea’s signature was on it?

A Yes.
Q Did you look at the acknowledgment of it?
A I don’t recollect, Mr. Parker.
Q Can you tell us whether George Duryea took 

the acknowledgment?*
A I rather think he did, that is my impression.

40
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Q And these mortgages were lying there, you say, 
openly; can you tell us what other mortgage was 
there beside this?

A Mr. Heath had different mortgages of his own, 
personal mortgages from time to time, which he sold 
property, the old homestead, he used to take mort-
gages and used to keep them there, I couldn’t tell 
you, I couldn’t particularize.

Q Then you couldn’t tell us any one mortgage be-
sides this one you saw of Charles Heath, you couldn’t 
say any other, was there?

A There was a mortgage there from Albert Doviey 
to Edmund F. Heath or John Iffland which took the 
property afterwards to Edmund F. Heath; there was 
probably a mortgage there from John F. Glutting to 
Edmund F. Heath.

Q There were no insurance policies there of this 
mortgage of Charles Heath, was there?

A I can’t remember, Mr. Parker.
Q You saw that there for some time, you say that 

this paper went up to the Roseville avenue house?
A Yes.
Q With other papers?
A Yes, sir.
Q You don’t remember what you took up there 

with those other papers?
A I couldn’t say, probably all the mortgages that 

are specified in the inventory, because they were taken 
up there for that purpose after Mr. Heath died.

Q There were a good many stocks and bonds 
specified in the inventory?

A They were in the safe up at the house, yes.
Q But during all Mr. Heath’s life time he never 

took that bond and mortgage up to the house?
A No, sir.
Q Then you never saw the bond and mortgage 

after it was inventoried?
A I thought it was in our safe afterwards, I 

thought it was in the safe.
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Q Which safe?
A 225 Warren street, after Edmund died, the 

grandson, when I became administrator with the will 
annexed, I thought I could go right there and put my 
hand on it, and when I went there to put my hand on 
it it was not there.

Q Why should it be in the Warren street safe if 
you had last seen it up in the Roseville avenue place?

10 a  The papers were given to Edmund, who suc-
ceeded his grandmother, and he kept a great many of 
those papers down at 225 Warren street.

Q But you gave, the papers that were given to 
Edmund when he became administrator instead of 
his grandma were given to him at the Roseville 
avenue house, weren’t they?

A Yes.
Q All the papers at the Roseville avenue house that

belonged to him were given to him then?20 ®A Whatever ones he desired.
Q Whatever ones he desired. Didn’t you take out 

and separate the papers and things that belonged to 
the Edmund F. Heath estate and give them to Ed-
mund?

A Yes, but some of them he didn’t wish to keep 
them at 225 Warren street.

Q And some he kept in the house?
A Some he kept in the house.

30 Q Where was the transfer made of the securities 
of the Edmund F. Heath estate to young Edmund, 
where was that made, where did you pass them over?

A They were passed over either at the house or 
the factory, I couldn’t tell you.

Q Couldn’t tell us which?
A No, sir.
Q What time in 1909 did Edmund die, the young 

Edmund?
A I can’t recollect that.
Q Can’t tell whether it was the autumn?40
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A Oh, it was in the spring.
M r .  S w e e n e y .  Four years to-day, April 28.

Q And for these years, from 1906 to 1909 Edmund 
was acting as administrator of the estate, wasn’t he?

A From 1907, the latter end of 1907 to 1909, yes.
Q And you were very closely connected with Ed-

mund?
A Yes. 10
Q Your relations were very friendly and cordial?
A Yes.
Q And isn’t it a matter of fact, didn’t you direct 

Edmund and advise with him in the carrying on of 
the Edmund F. Heath estate, settling it up?

A Yes.
Q Now, you say that some time after Edmund’s 

death you made search for these papers, when, about 
how long after?

A When I was appointed administrator with the 20 
will annexed.

Q Then you looked after these papers, did you?
A Yes.
Q And at whose suggestion?
A At my own suggestion, because it was my duty 

to take charge of everything.
Q And it was then you looked for them?
A Yes.
Q In the performance of your duty?
A Yes. -JO
Q Did you regard it as a duty to collect the mort-

gage and look for a mortgage to enforce against the 
estate of Charles Heath?

A Yes, as administrator I had to look out for 
each estate.

Q Yes, but you think it was a duty to take the 
one estate and put it in another, is that it?

A Yes, it was legal paper, a mortgage, and I 
thought it was due the estate of Edmund F. Heath.

40
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Q Well, you then searched at the office for this 
paper you say?

A Yes.
Q And not finding it there you searched where?
A I searched at the house.
Q Where, in the safe at the house?
A Well, I did, yes, I searched the safe in the house 

then, through young Edmund’s papers, every paper
10 that he had.

Q You looked all over his papers?
A Yes.
Q And you say you couldn’t find it?
A No, sir.
Q Did you ever inquire for any safe deposit place 

of Edmund’s?
A He didn’t have a safe deposit place that I know 

of.

2 o O r o s s  e x a m i n a t i o n  by Mr. Day.
Q Mr. Maddock, when was the last time you saw 

that bond and mortgage?
A At the time of taking, Mr. Anderson taking the 

inventory at the house.
Q That night?
A Yes.
Q That is the very last time you saw those two 

papers?
A To my recollection it is.

30  Q Now, you say that those papers had been 
brought up for Mr. Anderson and Mr. Toppin’s in-
spection?

A Yes.
Q You had brought them up from the factory?
A Yes.
Q With the Charles Heath bond and mortgage and 

some other mortgages?
A Yes.
Q Made by Glutting, did you say?
A Glutting, I think was one of them.40
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. ' ■ . - ' ' J
Q And Iffland and Doviey?
A Yes.
Q Any other?
A There were a number of them.
Q Now they were all in this box, it was on the 

table?
A Yes.
Q You saw the box that night?
A Yes. 10
Q You had brought them up in that box?
A No, I wouldn’t say I did bring them up in the 

box; I brought them up.
Q To whom did you give them when you brought 

them up, to whom did you give them?
A I gave them to Mrs. Heath.
Q Now, Mrs. Heath was right in the room and you 

saw her all the time, too, didn’t you?
A What time do you mean? 20Q How long before the meeting of the appraisers 

did you bring those papers, how many hours, or an 
hour, or what?

A Probably two or three hours.
Q Probably—you brought them up in the evening 

when you came home from business?
A Yes.
Q And you gave them to her in the parlor?
A Yes.
Q Did you see what she did with them ?
A I couldn’t tell you, Mr. Day. We no doubt put 

them in a safe place until Mr. Anderson arrived, and 
Mr. Toppin.

Q But Mr. Anderson saw they were in a box?
A Yes.
Q With other papers, with these other mortgages 

you have specified?
A Yes.
Q Now, did you bring up this box?
A The probability is that this box was in the safe 

with other securities in, and when we handed this box 40
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out then we took the mortgages which were not so im-
portant to keep as securities that were unregistered 
and put them in this box and brought them altogether 
on the table.

Q Now, you say the probabilities are; don’t you 
know?

A I don’t want to swear to it.
Q You handled the securities up there more than 

.once, didn’t you?
A Yes.
Q You always had access, both during Mr. 

Heath’s lifetime and after his death, to the securities 
in the safe in the house, didn’t you?

A Yes.
Q Now was there a box in that safe?
A Yes, we had some—there was a tin box.
Q A tin box?

20 A  Yes-
Q Now is that the box to which Mr. Anderson 

alludes?
A I don’t think so.
Q What kind of a box was it?
A I rather think it was just an ordinary box like 

a hat box.
Q ( B y  t h e  C o u r t . )  You mean a paste-board box? 
A Yes, paste-board box.
Q You think she went and got the box and put 

them all in?
A I think so.
Q And that is the last time you saw those papers? 
A What papers ?
Q Bond and mortgage of Charles Heath to his 

father?
A To my sure recollection, yes; the probability is 

I saw them afterwards, but I could not say positively.
Q If you saw them afterwards where do you think 

you saw them?
A I would hand them over to Edmund Heath.40
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Q Now after tliat inventory was made what be-
came of the Iffland mortgage and Doviey mortgage 
and Glutting mortgage?

A They were kept in the safe at the house.
Q After that you didn’t have any more papers 

kept down in the safe in the office then, ainy of these 
bonds and mortgages?

A I think not, Mr. Day, unless it would be per- 
haps one to take down to have something written 
upon it, or interest, something like that.

Q Interest was usually paid at the office, wasn’t 
it, on all these mortgages that were large?

A Principally, yes.
Q1 Always?
A No, I won’t say always; some of them were paid 

at the office, not all of them.
Q Generally?
A Generally.
Q Therefore you would have the bonds and mort-

gages at the office, wouldn’t you, to make the endorse-
ments on them?

A No, sir, because I didn’t want to keep them 
there, I didn’t want to run any chances of losing 
them.

Q After Mrs. Heath’s death you kept them up 
there at the house, am I right?

A That is during Mrs. Heath’s executionship; 
after that, when Edmund was the administrator, then ^  
he kept the papers down in the safe in the office, most 
of them.

Q All of these mortgages then came down after 
he—now, what papers do you mean that he brought 
down to the office?

A Some of the mortgages.
Q Some of the mortgages?
A Yes.
Q The safe in the office was a place to which you 

had constant hourly access, didn’t you? 40
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A Yes.
Q You knew what was there all the time, didn’t 

you?
A Why, pretty near.
Q Now, Mrs. Heath in her lifetime acted always 

under your directions and instructions, didn’t she?
A No, sir.
Q You generally managed all her affairs, didn’t 

1 0  you?
A I acted as her bookkeeper.
Q Didn’t you act also as her general manager of 

her affairs, her investments and securities?
A To a large extent, yes.
Q And after she died Edmund always acted under 

your management and control, didn’t he?
A Not always.
Q! And advice, I mean with regard to his business 

matters?
A To some extent, Mr. Day.
Q You have said generally that lie always did, 

didn’t you?
A I don’t think I said that.
Q He was down there in the office under you?
A Yes.
Q Now this bond and mortgage you say was in 

the ordinary form of bonds and mortgages, with 
which you are familiar, am I right?

A Yes.
30 Q And is probably correctly set forth in the bill 

of complaint, isn’t it?
A Yes.
Q And it recited that Charles Heath being in-

debted to his father in the sum of sixty thousand dol-
lars, the usual penal sum, didn’t it, and promised to 
pay thirty thousand dollars in one year after date, 
am I right ?

A I think so, sir.
Q; And it recited that he was indebted at that 

4  ̂ time, am I right?
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A Yes.
Q As ordinary bonds and mortgages do. Now you 

are a little mistaken about its being made out before 
George Duryea, aren’t you?

A As near as I can recollect I saw George 
Duryea’s name on the paper.

Q Couldn’t have been Edward H. Duryea?
A They were both together there in the office.
Q Then as I understand it, this bond and mort- * 

gage were brought up by you after Mr. Edmund 
Heath’s death, delivered to Mrs. Heath in this box, 
with this box, and there they remained at that house 
until after Mrs. Heath’s death, am I right?

A Yes.
Q And then they were probably brought down, 

you don’t say positively brought down by Edmund F. 
Heath, Jr., to the office, am I right?

A Yes. 20
Q And then kept in the office safe?
A Yes.
Q Who is Mr. McCarroll?
A Mr. McCarroll was the former bookkeeper of 

Edmund F. Heath &  Son.
Q When did he leave Edmund F. Heath & Son’s 

employ?
A I think about 1892 or 1893, some where along 

there.
Q ( B y  M r .  P a r k e r . )  Is he alive? .j/»
A No, sir, he is dead.
Q Is this box that you speak of a box that would 

go in the safe, was this a large or small safe at the 
house?

A It was a pretty good sized safe for a house safe.
Q, Would it hold a hat box in addition to wffiat 

other things were in it?
A The idea was this; the papers we brought out, 

we had to put them in something for the appraisers; 
we simply took them when they came, those that were 40
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in the safe, and put them all in the box, and handed 
them out to the appraisers to look at.

Q After the appraisers went away didn’t you put 
the papers back?

A Put them back in the safe.
Q Took them out of the box, you didn’t put that 

box back in the safe?
A No, sir.

lo  Q You are the guardian of Carlotta?
A Yes.
Q And you are the substituted administrator of 

Charles Heath?
A Yes.
Q You also now own the business of Edmund P. 

Heath & Son, don’t you carry on business under that 
name, and you are the owner of it, aren’t you?

A Yes.
Q You have kept all the accounts connected with

20  this mortgage at your office, is that right?
A What do you refer to?
Q Are there any books of account kept by Edmund 

F. Heath in his lifetime with reference to any trans-
actions between him and his son?

A There are the firm books.
Q I am now asking about the transactions be-

tween the father and son?
A Yes, those are in the firm books.
Q Those are in your possession?

30 a  Yes.
Q Why did you put off the collection of this mort-

gage so long?
A You mean myself as administrator? We hadn’t 

any money in the Charles Heath estate to pay inter-
est, and we did not wish to foreclose too soon, we 
foreclosed just within the time limit, that was our 
idea.

40
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E x a m i n e d  by Mr. Tamblyn.
Q Was this real estate appreciating in value since 

your appointment?
A According to my judgment it was.

E x a m i n e d  by Mr. Parker.
Q, There is another mortgage upon the Charles 

Heath homestead property, isn’t there?
A Yes. 10
Q How much is that?
A $10,000.
Q It doesn’t cover the other property?
A No, sir.
Q And who was paying taxes on the vacant and 

unimproved property all the years while you had it?
A The Charles Heath estate.

T h e  C o u r t .  Has this witness told all he knows 
about the identity of this document?

M r .  H a r d i n .  I was going to ask him a ques- 20 
tion or two, if your honor please.

T h e  C o u r t .  I inquired whether the witness 
had told all he knows about the identity of this 
instrument. To be frank with counsel on both 
sides, I must say I think his testimony on that 
point is very scrappy, and if he knows any more 
about it I think he ought to tell it, and I don’t 
care on whose call it is, whether it is on the call 
of the complainants or the defendants. I have 
got a right to call for further testimony, if I see 110 
fit in the exercise of judicial discretion to do so. 
Now, I want to know whether this witness knows 
anything more about these instruments than he 
has already told.

M r .  H a r d i n .  As far as I am concerned I would 
be delighted to have your honor search this wit-
ness’ conscience.



68
F r e d e r i c k  R .  M a d d o c k ,  c r o s s .

E x a m i n e d  by the Court.
Q Did you ever read the bond in question?
A Judge, I don’t think I ever read the bond in 

question, excepting just saw the names, and what it 
was, but I don’t think I ever read it particularly.

Q Did you ever examine the signatures to the 
bond?

A I saw that the bond was signed.
10 Q Do you remember making an examination of 

that signature?
A No, sir.
Q Do you know what the form of the bond was?
A To the best of my recollection it was just about 

the same as ordinary bonds that go with mortgages.
Q Well, you know there are half a dozen kind of 

bonds that go with mortgages, some being in the com-
mon form for the payment of so much money at such 
a time, at such a rate of interest, and then there are 

20  others with what we know as thirty day clauses, 
where the mortgage is made for a long time, and the 
provision is that the mortgage shall be due if the in-
terest remains unpaid for thirty days or sixty days, 
or some other time is fixed; and you know there are 
also some other forms of bonds that contain refer-
ences to payment of taxes and assessments; and per-
haps there are other kinds; now do you remember 
which kind of a bond this bond was?

A No, sir; I really don’t remember. 
g0 Q And do you know anything more about the 

mortgage, the particulars of the mortgage, than you 
have already stated; in the first place, I will ask you 
whether you ever read the mortgage?

A Yes, I read the mortgage.
Q Dead it all through?
A Dead it all through.
Q Can you tell me what the form of it was?
A Judge, it seem6d to me, to my mind, just the 

regular form like I read, just an ordinary mortgage 
40 on real estate.
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Q Do you know whether it contained a provision 
that the mortgagor should pay taxes, was it that kind 
of instrument?

A Yes, to my recollection it was that way, yes.
Q Were there any other special provisions in it 

that you know about?
A No, sir.
Q { B y  M r .  D a y . )  Did it contain the mortgagee 

clause and insurance clause?
A Mr. Day, I couldn’t really tell you.

E x a m i n e d  by Mr. Hardin.
Q Do I understand that you delivered the bond 

and mortgage that you have described as having been 
in the safe from 1892 and as having been at the tak-
ing of the inventory, to the register’s office for record, 
at the instance of Mr. Edmund F. Heath?

A Yes.
Q And you did not get it away from the register’s 20 

office afterwards yourself?
A No, sir.
Q You saw it after it came back from registry?
A Yes, sir.
Q Both at the office of Warren street and at the 

house the night the inventory was taken?
A That I wouldn’t say, whether I saw it at the 

office in Warren street, but I saw it the night the in-
ventory was taken of course; I took the mortgage, 
probably took the mortgage up that evening, it was 
either there or up in the safe in the house, I couldn’t 
tell which.

Q Probably you took it from the office to the house 
that evening?

A I rather think so, yes.
Q The mortgage which you say you read, was 

partly in writing and partly in print, as mortgages 
generally are?

A Yes.
Q And that was so with the bond also? 40
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A Yes.
Q You say you read the mortgage; when, if you 

recall it, did you read the mortgage?
A I read it right after Mr. Heath’s death.
Q ( B y  t h e  C o u r t . )  What do you mean by that; 

you mean you began at the beginning of it and read 
it right straight through, word for word? 

x 0 A Yes> I read it word for word, anything that was 
written, except if there was any printed part I prob-
ably didn’t read it, because I am so used to printed 
parts; I read it in order to find out just what prop-
erty it covered.

Q ( B y  t h e  C o u r t . )  And you read the written 
part for the purpose of discovering what property was 
covered by it?

A Yes.
Q ( B y  t h e  C o u r t . )  And you probably didn’t read 

2 0  the printed part?
A No, sir.
Q And what property was covered by it?
A Property at 458 Center street, South Orange.
Q Was that the property where Charles Heath 

lived?
A Yes.
Q And what other property was covered by it?
A And 200 feet of land on Oakwood avenue, 

Orange.
30  Q Had you ever heard of that land before, those 

vacant lots, before you read the mortgage?
A Yes.
Q You knew those lots were lots that belonged to 

Charles Heath?
A Yes.
Q What search did you make at Mr. Glen’s office?
A You mean for the paper?
Q Yes, what opportunity did you have for search, 

and what search did you make after Mr. Glen died?
40
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A  I went through all his papers, all his legal 
papers; I looked for this mortgage only very recently, 
about one month ago I spent nearly a day looking 
for it.

Q At his office, or where are those papers?
A No, sir, those papers are with Mrs. Glen, Mr. 

Glen’s wife, at 51 Wilcox avenue, East Orange, her 
home.

Q Was that the first time that you had made an 
effort to find those papers among Mr. Glen’s papers?

A No, sir.
Q Where had you made an earlier effort?
A I had also made an effort in Mr. Glen’s papers 

when they were in Elizabeth; Mr. Glen used to live in 
Elizabeth.

Q Whose possession were they in then?
A Mrs. Glen’s.
Q During what period of time, if you know, did 

Mr. Glen represent the estate of Edmund F. Heath?
A He represented the estate from the time Ed-

mund Heath, Jr., was administrator with the will an-
nexed.

Q Until what time?
A Until he died.
Q And did he die before or after Edmund F. 

Heath, Jr.?
A He died before.
Q Who represented the estate after his death, 

what solicitor represented the estate after the death 
of Glen? You say Glen died before Edmund F. 
Heath?

A Mr. Tamblyn.
Q Have you inquired at Mr. Tamblyn’s office?
A Yes, sir.
Q Is there any other place by reason of your ac-

quaintance with the Heaths, Edmund F. Senior and 
Edmund F., Jr., and Charles Heath, and your own 
long association with them, residence in their house,

10
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all that sort of thing, is there any place that you know 
of where you can go to make any inquiry about this 
bond and mortgage that you haven’t been?

A I don’t think there is another place, Mr. Hardin, 
I have looked so thoroughly.
F x a / r m n e d  by Mr. Day.

Q When did Mr. Glen die?
10 A 1908.

Q { B y  M r .  P a r k e r .) Who has Mr. Edmund 
Heath s personal property, his clothes, his personal 
property, things of that sort?

A You mean Edmund, Jr.?
Q Yes.
A Mrs. Heath.
Q { B y  M r .  P a r k e r . )  And she has all his books 

too, hasn’t she?
A She took all his property, yes.

20
M r .  L u m .  I offer in evidence certified copy of 

the registry of the mortgage from Charles Heath 
to Edmund P. Heath, which is registered in 
Book H. 15 of Mortgages for this county, on pages 
121 and 123.

Marked Exhibit C. 5.
M r .  P a r k e r .  We object to it.
T h e  C o u r t .  May it not go to the extent, not 

of proving absolutely, but of being evidence that 
there did at one time exist an instrument of that 
nature.

R e c e s s .

T h e  C o u r t .  I will admit the instrument. 
M r .  D a y .  Subject to our objection.
T h e  C o u r t .  Certainly.

40
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BERTHA B. HEATH, sworn.
D i r e c t  e x a m i n a t i o n  by Mr. Lum.

Q You are the widow of Edmund Heath, Jr.?
A Yes.
Q You were his administratrix?
A Yes.
Q Did you on assuming your duties as adminis-

tratrix of his estate come in possession of any papers 
and documents that formerly belonged to him? 10

A No, sir, I did not.
Q Not any papers or any documents of any kind?
A No, sir, I did not.
Q Will you tell us whether, either during the life-

time or after the death of your husband you have 
ever seen a mortgage made by Charles Heath to Ed-
mund F. Heath covering property on Hamilton road, 
South Orange, and two places on Centre street in 
Orange?

20A No, sir, I have never seen that.
Q Do you know anything directly or indirectly 

about its whereabouts at this time?
A No, sir, I do not.

No CROSS EXAM INATION.

RICHARD F. STEVENS, sworn.
D i r e c t  e x a m i n a t i o n  by Mr. Tamblyn.

Q General Stevens, did you proceed to perform the 
duties designated in that order which I have read 
(the attention of the witness being called to the order 
of the Court appointing him accountant, made on the 
23d day of October, 1912) ?

A I did. I got the order, and in accordance with 
that order made the examination therein called for, 
and made a report upon the same.

Q Where did you make your examination, Gen-
eral?

A I made my examination at the office of the ware-
house of Edmund F. Heath & Sons in Warren street. 40
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Q Have you the result of your examination in 
some written or tabulated form?

A I have.
Q Have you taken up the subjects mentioned in 

the order-and dealt with that report?
A I did.
Q Have you a report of your work with you?
A I have.
Q You have it in hand?
A I have it in hand.
Q Will you kindly refer to it and proceed to in-

form us of the result of your investigation made pur-
suant to this order?

T h e  C o u r t .  Before that question is answered 
let me ask you how far you intend to go with 
this?

M r .  T a m h l y n .  The order directed that the 
relations between Charles Heath and his father 
and the relations of Charles Heath and his father 
to the business of Heath & Son, and their busi-
ness dealings among themselves, should be in-
vestigated by this accountant.

T h è  C o u r t .  I don’t know that I want to take 
the accountant. If this mortgage shall be es-
tablished if you go into it far enough tò indi-
cate that if the mortgage is established there is 
something due on it, a substantial sum due on it, I 
think that is as far as you need go.

M r .  D a y .  I don’t see that they can do anything 
here unless the books are produced.

A The first question, with regard to the co-partner-
ship of Edmund and Charles Heath, I was unable to 
procure any copy of any articles whatsoever, and the 
only evidence I had—

M r .  D a y .  I object to anything further.
T h e  C o u r t .  Men may be partners without 

articles of co-partnership. He can tell wliat he
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found in the book which would indicate either 
partnership or no partnership ; why not ?

A I found in the books, as I said, no articles of 
co-partnership, but I found statements in the hands 
of Edmund F. Heath in which the profits of the con-
cern were divided equally between the two partners 
at the end of each year.

Q (B y the Court.) What are these statements, 
describe them and tell where you found them.

A I found them in the office there on small pieces 
of paper, and also, and in addition to that, those same 
items which were divided appear upon the ledger 
credited to the two members of the firm at the end 
of each year.

The Court. How can you get along without 
those papers?

Mr. Lum. We have the stubs here.
20

A I found no records upon the books of the firm 
with regard to any mortgage or bond whatsoever, 
either in its issuance or cancellation.

Q (B y the Court.) You refer now to what bond 
and mortgage?

A Any bond and mortgage in the books of the 
company; there were no direct personal accounts be-
tween the father and son; the accounts were either 
with the father and the firm or the son and the firm, 
but their personal accounts were not there between «« 
each other. I found, however, that between Decem-
ber 9, 1892, and April 5,1893, that Edmund F. Heath’s 
personal account was debited by certain checks drawn 
to the order of Charles Heath and in the handwriting 
of Charles Heath, and credited to Charles Heath, 
amounting to the sum of $32,132.16.

Q (B y the Court.) Have you got, General, the 
original data here from which you obtained that in-
formation ?

A I have the stubs here. 40
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M r .  L u m .  And the other book will be here 
in ten minutes, all of them, so that everything 
that is not correct according to the statement 
can be checked up on cross examination.

A I find the stub of check No. 7160, dated Decem-
ber 9, 1892, for $1,750, with the following entry, 
“ Charles Heath, E. F. Heath’s account.” That check, 
that amount was debited Edmund F. Heath upon the 

10 books of the company.
Q { B y  M r .  D a y . )  How is Charles Heath con-

nected with that?
A Charles Heath drew the check, I presume, and 

it was not appearing in his account at all, just like 
any other man that you pay a check to, it did not ap-
pear in his account.

Q Give the next item that you find in the book?
A I find on January 31,. 1893, check No. 199, 

2Q amount $1,250, Charles Heath, E. F. H. account.
Q ( B y  M r .  D a y . )  Then is your report wrong?
A The figure “21” should be “31.”
Q ( B y  M r .  H a r d i n . )  In whose handwriting is the 

stub?
A It looks to me like Charles Heath’s handwrit-

ing. On February 2, 1893, check No. 7203, amount 
$2,525.41, E. A. Heath’s account. On the same date 
check No. 7201, February 2, 1893, Charles Heath’s
E. F. H. account, $729.53. The same date check 7202, 

30 $1,663.48, Charles Heath, E. F. H. account. The hand-
writing is Charles Heath’s handwriting.

Q ( B y  t h e  C o u r t . )  That means that the checks 
are drawn in favor of Charles Heath and then charged 
to the account of Edmund F. Heath?

A It means the checks were drawn in favor of 
Charles Heath and charged to Edmund F. Heath.

Q What became of those checks?
A Of course, I presume they were deposited in 

Mr. Charles Heath’s personal account.
Q ( B y  M r .  P a r k e r . )  Mere presumption of yours?40
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A Well, they did not appear in the books at all 
of the firm. On the same date, February 2, 1893, 
check No. 7205, $12,450, Charles Heath, E. F. H. ac-
count, the same handwriting. February 13th check 
No. 7211, $750, Charles Heath, E. F. H. account, the 
same handwriting. February 24th, check 7220, $3,000, 
Charles Heath, E. F. H. account. March 28, check 
No. 7257, amount $3,002.22, Charles Heath, E. F. H. 
account, the same handwriting. April 5th, check 7272, 
amount $5,011.42, Charles Heath, E. F. H. account, 
the same handwriting. Those are the only amounts 
that I found of that character in the book.

Q { B y  t h e  C o u r t . )  Now, how much do they foot 
up?

A They amount to $32,132.16.
Qi { B y  t h e  C o u r t . )  That is the amount that you 

mentioned a little while ago?
A Yes.
Q { B y  t h e  C o u r t . )  Did you follow those entries 

down in the books to see whether they had been made?
A I followed those entries down in the ledger and 

verified them by the entries upon the stubs.
Q And you found then that during that period 

checks were drawn to the order of Charles Heath and 
they were charged to the account of Edmund F. Heath 
amounting to thirty-two thousand odd dollars?

A That is so.
Q { B y  t h e  C o u r t . )  Entered regularly in the book?
A Yes, entered and charged against Edmund F. 

Heath.
Q { B y  t h e  C o u r t . )  What is the last rate you 

have?
A April 5, 1893. I wanted to say that I traced 

the entries upon the books of the two partners from 
1891 to July 7, 1900, and I found by that that each 
partner at the end of the period drew exactly the same 
amount, showing that—

M r .  D a y .  Excuse me!
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T h e  C o u r t .  No, don’t draw inferences; just 
tell what facts you found, and do not draw infer-
ences.

A That they drew the same amount, I found out 
that—

Q { B y  M r .  D a y . )  What days were those that 
they drew the same amount?

* 1  A From 1890 to 1900; that on July 1, 1890, 
Charles Heath’s interest in the concern, according 
to the ledger, was $6,362.25, that various payments 
and various receipts, together with what was added 
for profit and loss, that his account on July 7, 1900, 
showed that he owed the concern $26,548.11.

Q What books did you use to make up this tabu-
lated statement from which you have been reading?

A The journal, the ledger and the check book, that 
was all there was; there was no cash book. I would 

2 0  saJ that the books show that the firm as a firm had 
no capital, that the assets equalled the liabilities, and 
the profits at the end of each year were divided 
equally between the two partners.

C r o s s  e x a m i n a t i o n  by Mr. Day.
Q General, did you find that on December 8 , 1892, 

Mr. Charles Heath was indebted to his father?
A I did not.
Q So far as the books disclosed at that time, he

was not indebted to his father a cent, was he?30 ~
A The books did not give the indebtedness of

father to son or son to father; those were firm books.
Q I did not intend to confine you to any particu-

lar set of books, but as far as your examination shows 
you found, as I understand it, that on December 8 , 
1892, there was no indebtedness of Charles Heath 
either to his father or to the firm?

A Not that appeared on the books of the com-
pany.

40
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Q Now, except for these entries in the stub of the 
check there was nothing to indicate that Charles was 
indebted to his father, was there?

A Nothing except the entries against his father on 
the ledger.

Q That is all?
A Yes.
Q That is to say, there was no account kept in any 

set of books that Charles had become indebted to his 1 ̂  
father?

A No set of books that I saw.
Q All you have is the statement on that stub, 

stubs of that check book?
A Yes.
Q And what you have been told by Mr. Maddock 

that they represented an indebtedness, I suppose?
A No.
Q You have no reason to say that that is not a

- 20gift, have you?
A I have no reason to say that it was a gift.
Q You have no reason to say it was not a gift?
A I say I have no reason to say it was not a gift.
T h e  C o u r t .  I understand the General is merely 

telling what he found in the books, and that is 
all he knows about the case.

C r o s s  e x a m i n a t i o n  by Mr. Parker.
Q I understood the books, they went on from the 

time you commenced to examine them until after July 30 
1900, in the same way all the time, did they not, Gen-
eral?

A Yes.
Q And after 1900, July, 1900, they continued to 

go on exactly the same way?
A Yes, sir.
Q Do the books show any dealing of the firm of 

Edmund F. Heath or -accounts with the estate .of- 
Charles Heath?

A They did not. 40
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Q Did they show any valuation of the good will 
of the business? ,

A They did not.
Q Did they show any credits to the estate of 

Charles Heath or any interest he might have had in 
the firm of Edmund F. Heath’s estate by way of a part 
ownership in the good will of the company?

A They did not.
1 0  Q Did they show any adjustment or account with 

the estate of Charles Heath as regards his interest in 
the company of the Edmund F. Heath estate?

A There was no more entries in the account of 
Charles Heath after the one that I gave you.

Q Practically then as it appeared by the books 
after the death of Charles Heath Mr. Heath took over 
the whole business, Charles Heath’s interest in every-
thing, and appropriated it to his own use, did he not?

A I stated before the firm had no principal, and the 
2 0 only thing that he could have taken over was the fran-

chise.
Q And the good will of the company?
A And the good will.
Q There was a live business there?
A And a live business.
Q The books showed that he took that all over, 

so far as the books showing, without any account 
whatever to the estate of Charles Heath?

A Yes, that is so.

* G r o s s  e x a m i n a t i o n  by Mr. Hardin.
Q I don’t know as I quite understood what you 

meant by saying that the books showed this business 
was conducted without capital. Just what did you 
mean by that?

A I meant to say that it was so, for instance, the 
only capital that the concern had was the assets. Now, 
then, those assets were balanced by liabilities, and the 
capital that they had of their assets over their liabili- 

4y ties was the liability of the firm to Edmund F. Heath.
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Q That represented, then, on these tabulations that 
you have made what you have recorded at your annual 
assets as his then contribution to the capital?

A I don’t catch the question.
Q (Question read.)
A That was the profit of the year which was 

divided at the end of each year.
Q These statements seem to show the status of 

Mr. Edmund P. Heath and Mr. Charles Heath with 
reference to the business?

A Yes.
Q At the end of each year of business?
A Yes.
Q And at the beginning, as you stated, Mr. Charles 

Heath had a credit on the books, as well as Mr. Ed-
mund Heath?

A Yes.
Q Now, at the end Charles Heath had a debt, as 

you have told us, of $26,548.11; at that time what 
credit did Edmund have on the books?

A Edmund had a credit of $71,793.43. To make 
the books balance at the end of the year it would be 
necessary to put among the liabilities the liability of 
Edmund F. Heath, $71,793.43, and on the assets side 
of the sheet it would be necessary to put the debit 
balance of Charles Heath, $26,548.11; then the books 
would balance, but without those two figures they 
would not, the assets and liabilities would not bal-
ance.

Q These figures varied from year to year with in-
creasing difference in favor of Edmund, did they not, 
from 1900 forward?

A They varied from year to year.
Q And increasing in favor of Edmund?
A Increasing in favor of Edmund. In other 

wrords, Charles Heath drew out of the firm more than 
his profit and loss, and Edmund Heath put in the firm 
more than he drew out.
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Q And Edmund Heath’s liability then, to make 
good the difference, was the capital of the firm; they 
were doing business on Edmund F. Heath’s credit?

A Exactly.
Q ( B y  M r .  P a r k e r . )  You mean to say the firm 

was doing business on the credit of the firm and on 
Edmund F'. Heath’s credit alone, is that what you 
mean?

* A Well, the firm was doing business upon their 
credit and also upon the capital of Edmund F. Heath.

Q ( B y  M r .  P a r k e r . )  Such capital as he had left 
in the firm?

A As he had left in the firm, yes.
Q ( B y  M r .  H a r d i n . )  Then why do you say the 

firm had no capital?
A Because it was his personal money in the firm.
Q ( B y  M r .  H a r d i n . )  Oh, because the firm owed 

20  him that amount.
A (No answer.)

Report of General Stevens made under order 
of October 23, 1912, offered in evidence and 
marked Exhibit C. 6 .

Adjourned to May 13, 1913.

30

40



83
R i c h a r d  F .  S t e v e n s , d i r e c t .

May 13, 1913.

B e t w e e n  \

F r e d e r ic k  R. Ma d d o c k , Substi- I 
tuted Administrator, e t  a l . ,  [

C o m p l a i n a n t ,  \

a n d  ( 10
Ma r j o r ie  H. Co n n o l l y , e t  a l s . ,  \

D e f e n d a n t s .  J

Continuation of examination pursuant to adjourn-
ment at the place and in the presence of the parties 
as before.

RICHARD F. STEVENS, resumes.
D i r e c t  e x a m i n a t i o n  by Mr. Day. 20

Q Have you got the report before you—with you 
now—your report?

A It is here with the stenographer, I think; I 
left it with him and it was filed as an exhibit.

Qi On the first page you say, “ But the transac-
tions on the books show that the capital of the firm 
was not jointly owned, but that the interest of the 
two partners varied from time to time.” Now, what 
do you mean by those words, “ That the capital of the 
firm was not jointly owned” ; how do the books show 
that?

A The books do not show any capital of the firm.
Q Then they don’t show whether the capital of 

the firm was jointly owned or otherwise?
A They do not.
Q But you assumed that from the mere fact that 

there was practically no capital account at all?
A I did; I assumed that.
Q Now, again, you say that you did not go back 

of July 1, 1890, in examining the interests of the two 4p
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partners, but started from that date, the books show-
ing at that time that Charles Heath’s interest in the 
firm amounted to $6,362.25 and Edmund F. Heath 
$52,819.25. Now, from and after July 1, 1890, did 
they draw out equally from the profits of the busi-
ness?

A They did.
Q After that?

1 ° A Yes.
Q { B y  t h e  C o u r t . )  Down to the dissolution of 

the partnership?
A Down to the death of Charles.
Q Now, about these books, were they kept prop-

erly as firm books or were they irregularly and im-
properly kept?

A I won’t say they were improperly kept; I would 
say they were poorly kept.

20 T h e i C o u r t .  They were not scientifically kept.
Q Well, now, describe in what way generally they 

were defective.
A They were defective in this way, that there was 

no account kept of profit and loss. 1 am speaking 
now of the latter part, but at the end of the year in 
order to balance the liabilities each partner was cred-
ited with his share of the profits of the concern for 
that year.

Q  { B y  t h e  C o u r t . )  Do the books show how the 
profits were ascertained?

A They do not. If you allow me to state—
Q Certainly, everything. •
A The statement of the profit and loss and of the 

interests of the two partners were not kept in the 
books, but they were kept in memorandums made at 
the end of each year by Mr. Edmund F. Heath. Those 
memorandums are in -existence.

Q Now, on the last page you say that there was
40  no inventory or accounting of the same being filed by
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Edmund F. Heath. I don’t know exactly what you 
mean by the word, “ same” there?

A Why, the accounting of his estate.
Q But they were filed by Frederick R. Maddock, 

and showed that Edmund F. Heath personally ad-
vanced $2,587.02, several bills and claims against the 
Charles Heath estate. Now, by that do you mean he 
advanced that amount over and above the assets of ^
the Charles Heath estate?

A I mean to say that he advanced it in cash.
Q In cash?
A Yes.
Q Over and above what the assets of the estate of 

Charles Heath were?
A I wouldn’t say that; Charles Heath estate 

owned real estate.
Q I mean outside of real estate, over and above 

what the personal estate amounted to? go
A Over and above what the personalty amounted 

to.
T h e  C o u r t .  That is to say the books show he 

advanced that amount of money to the estate of 
Charles Heath.

A The statements show that.
Q You mean that statement that was on file, you 

went up and examined the statement that was on 
file in the surrogate’s office?

A The statement that was filed by Frederick R. go 
Maddock showed that.

Q In the Orphans’ Court?
A In the Orphans’ Court. -
Q { B y  t h e  C o u r t . )  Did you find anything in the 

office which indicated such payment by Edmund F. 
Heath?

A I didn’t look for it.
Q Did you make up a statement showing these pro-

fits that you have spoken of, calculated yearly by Mr. 
Edmund F. Heath? 40
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A I verified the book entries by those statements 
of Mr. Edmund F. Heath’s.

Q Annexed to your report are certain schedules. 
Do either of those schedules show those profits that 
you spoke of?

A They do.
Q On the very first one, isn’t it?
A They show it from 1891.
Q What items show it; just point out to us, take 

your report and show, the schedules to your report, 
and show us where this is disclosed; is it on that 
first schedule. I want to find out where it is shown 
bn your report?

A The profit and loss.
T h e  C o u r t .  Schedule of profits?

Q Yes, schedule of profits as they were shown by 
Mr. Heath’s statements.

20 A It is shown by Mr. Heath’s statements, the pro-
fit and loss, for instance, July 1, 1891, of $5,738.38 is 
shown on Mr. Heath’s statement and is also credited 
in the ledger to Charles.

Q That was only half of the profit, wasn’t it?
A That was half of the profit.
Q So they made that year apparently double that?
A Yes.
Q Now, take in 1899, what was the profit of that 

year?
3') A In 1899 the profit was $4,244.21.

T h e  C o u r t .  That is the half of it that was cre-
dited to Charles from this estate?

A That was credited to Charles from this estate.
Q Now, what was the profit July 1, 1900?
A In July, 1900, the profit was $7,422.15.
Q That was Charles’ share of the profits?
A That was Charles’ share of the profits; the 

other statement of the account of Edmund F. Heath
40 shows similar amounts credited to him.
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Q Did you go on to the books at all after the death 
of Charles, an examination?

A I did not.
Q You don’t remember what became of the pro-

fits after that?
A I do not.
Q The books show it, do you know?
A I did not go into the examination. The only ex-  ̂

amination I made after that was to see that there was 
nothing credited or debited the account of Charles 
Heath after that date.

Q There was not?
A There was nothing either credited the estate of 

Charles Heath after that date.
Q ( B y  t h e  C o u r t . )  Now, what was that date 

again?
A After the date 1900.
Q ( B y  t h e  C o u r t . )  After 1900? 20
A After the time of his death.

T h e  C o u r t .  Oh, yes, he died in 1900, and his 
father died in 1904. Now, has that statement 
been put in evidence?

M r .  D a y .  Yes.

W. STANLEY NAUGHRIGHT, sworn.
D i r e c t  e x a m i n a t i o n  by Mr. Parker.

T h e  C o u r t .  This statement appears to show 
that at the time of Charles Heath’s death he 30 
owed the firm twenty-six thousand odd dollars.
Now, the account of Edmund F. Heath shows 
that at the same time the firm owed him $71,- 
000. The capital of the firm must have been the 
sum of those two, the real capital.

M r .  D a y .  At least that, the sum of those two.
T h e  C o u r t .  At least that amount must have 

been capital on which they did business. Then 
is it contended that those were advances made 
by the father to the son ? 40
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M r .  D a y .  That is what I supposed, but there is 
no evidence of it.

T h e  C o u r t .  It is money drawn out of the firm 
by Charles and charged to Edmund F., $32,000, 
from December 9, 1892—during the years 1892 
and 1893, during a very short period of time, 
from December, 1892, to April, 1893.

1 0  Q You are employed in the office of Cortlandt and 
Wayne Parker?

A I am.
Q At my request did you compare certain wills 

and inventories and so forth in relation to the Heath 
estate at the Court House?

A I did.
Q I show you a copy of a paper purporting to be 

a copy of the will of Charles Heath, deceased; did you 
compare that with the original?

2 0  A I did.
Q Is it a true copy?
A It is.

M r .  P a r k e r .  I offer it in evidence.
M r .  L u m .  Isn’t there a certified copy of that 

in?
M r .  P a r k e r .  Then I will withdraw that offer, 

if that is already in.
Q Did you find an inventory of the estate of 

•p) Charles Heath, deceased, made by Edmund F. Heath? 
A I did.
Q I show you that paper; is that the copy of the 

inventory?
A It is.
Q When was it dated, filed October 5,1900?
A Filed October 5, 1900.
Q . That is the inventory made by Edmund F. 

Heath of the estate of Charles Heath. I offer it in 
evidence.

40  Marked Exhibit D Connolly 1.
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Q Did you find proof of order barring creditors 
in notices up there?

A I did.
Q I show you this notice dated July 27, 1900; is 

that a true copy from the files?
A It is.
Q I also show you an order to limit creditors; is 

that a true copy from the files?
A It is. 10

Order to limit creditors filed July 27, 1900, 
offered in evidence and marked Exhibit D. Con-
nolly 2 .

And the notices limiting creditors, and the de-
cree barring creditors of April 27, 1901, offered 
in evidence and marked Exhibit D. Connolly 3.

Q Did you find any account of the estate of 
Charles Heath, deceased, made by Edmund F. Heath, 
or anybody on his behalf of Edmund F. Heath’s trans- - 0  
actions with Charles Heath estate?

A I did.
Q I show you this account; when is it dated?
A On the 22nd day of November, 1911.
Q The account of Edmund F. Heath estate, now 

deceased, who was in his life time the executor of 
Charles Heath, deceased, made by Frederick R. Mad- 
dock, administrator with the will annexed of Ed-
mund F. Heath, deceased?

A That is right.
Q That is a true copy from the files, is it?
A It is.

Account offered in evidence and marked Ex-
hibit D, Connolly 4.

Q Did you find any petition, or an order for the 
appointment of an administrator with the will an-
nexed of Charles Heath, deceased?

A I did.
40
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Q I show you this application, probated wills, 
book 17, page 260, sworn to 28th of October, 1904, is 
that the application you found?

A Yes, it is.
Offered in evidence and marked Exhibit D, 

Connolly 5.
Q I show you an order appointing a substituted 

administrator; is that a true copy from the files?
A It is.
Q What is that dated?
A Sworn to November 3, 1904.
Q That was his oath of office, November 3, 1904, 

the order is dated?
A Third day of November, 1904.

Offered in evidence and marked Exhibit D, 
Connolly 6 .

Q I show you a notice of settlement of the ac- 
20 counts of Frederick R. Maddock, administrator with 

the will annexed of Charles Heath, deceased, and an 
account, notice dated August 6 , 1912; is that a true 
copy from the record?

A It is.
Q This was filed August 7, 1912, and purports 

to be an account of Frederick R. Maddock, adminis-
trator, of the will annexed of Charles Heath.

Offered in evidence and marked Exhibit D. 
Connolly 7.

30 Q . Final decree on that final account dated 8th of 
March, 1912, is that a copy from the record?

A It is.
Offered in evidence and marked Exhibit D. 

Connolly 8 .
(No cross examination.)



91
F r e d e r i c k  R .  M a d d o c k ,  d i r e c t .

FREDERICK R. MADDOCK, recalled.
D i r e c t  e x a m i n a t i o n  by Mr. Parker.

Q This alleged mortgaged property consists of 
three tracts, does it not?

A Yes, sir.
Q Describe the first tract, the tract in South 

Orange, as it was in the time in 1890, and onward.
A It is a plot called 458 Center street, and it is .  ̂

bounded by Center street and Hamilton road, about 
200 x 300.

Q And it has a house erected on it, wasn’t there?
A Yes.
Q A dwelling house where Charles Heath used to 

live?
A Yes.
Q And how large is the dwelling house?
A Fourteen or fifteen rooms.
Q Now, didn’t you after Charles’ death have the 20 

renting of the property?
A Yes.
Q Mr. Edmund F. Heath put a large amount of 

money on improvements of the property, didn’t he?
A Not a very large amount, Mr. Parker, put in 

new furnace, new heater.
Q Well, I see a bill was charged of Allen & Volk- 

er on April 5, 1901, for painting, $346.15?
A Yes.
Q That was for that house?
A That was for the outside painting, yes, prob-

ably inside decoration.
Q And on April 8, there was Morehouse & Co., 

repairing wire, $42; that was for the house, wasn’t it?
A Yes.
Q And O’Brien wTas paid for letting the house 

$137, wasn’t he?
A Yes.
Q And there was cleaning up of the cesspool, $45?
A Yes. 40
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Q And loops were paid for in May 9, 1901, $36? 
A Yes, sir.
Q And September 4, James S. Shaw, carpenter, 

was paid $123?
A Yes.
Q And September 27, Ira Budd, for heating, $844? 
A Yes.
Q Now, all those moneys were paid out for that 

10  house, were they not?
A Yes, sir.
Q Then it was rented at first to Mr. Aymar?
A Yes.
Q Do you know how much it was rented for?
A I am not sure; I think it was about $120 a 

month, something like that, maybe $130.
Q Well, how long after Charles Heath’s death was 

the house rented?
A I don’t know, Mr. Parker, probably a year, 

20  maybe a little less than a year, I am not so sure.
Q And then these large improvements were put 

on it and it was rented?
A Yes, it was necessary.
Q What is the character of the other property in-

cluded in these mortgages?
A Two vacant plots on Oakwood avenue, Orange. 
Q Each about 100 feet front?
A Yes.
Q And how far depth?

30  A About 225, I think.
Q They front on the park, do they not?
A Yes.
Q But between these two lots there is a very high 

fence, stable yard, is there not?
A Yes.
Q Did you get any rent from these vacant lots?
A No, sir.
Q Now, right straight down from the time that it 

was first rented you have either collected or overseen 
4 0  the collection of those rents, haven’t you?
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A I had something to do with it, sir, most of the 
time, yes.

Q And since you were appointed administrator 
you have been in full charge, haven’t you?

A Yes.
Q And you have made the leases?
A Yes.
Q What is it renting for now?
A $135 a month.
Q You accounted as executor of Edmund F. 

Heath, or administrator of Edmund F. Heath, for his 
transactions with regard to this house, did you not? 

A Yes; you mean I put in an accounting; yes, sir. 
Q And then you finally accounted for your col-

lections of the rents and disbursements on account of 
that house down to last September, did you not?

A Yes, sir.
(No cross examination.)

MARJORIE HEATH CONNOLLY, sworn.
D i r e c t  e x a m i n a t i o n  by Mr. Parker.

Q You are a daughter of Charles Heath?
A I am.
Q You are one of the defendants in this case?
A I am.
Q Of whom did his family consist?
A At present there are two, my sister and myself. 
Q I mean when he died?
A My brother, my sister and myself.
Q I think you were the eldest of the family, were 

you not?
A No, my brother was older.
Q How old was your brother?
A My brother was seventeen.
Q At the time of your father’s death?
A Yes.
Q And how old were you then?
A I was fifteen.
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10

20

30

Q And how old was Carlotta?
A She was seven.
Q She is usually called Charlie, isn’t she?
A Yes; she was eight.
Q And where did you live?
A I lived with my father.
Q And where did he live?
A He was staying at that time at Wrightsville 

Beach.
Q At the time of his death?
A Yes.
Q At the time from 1890 on where was he living? 
A In Centre street, South Orange.
Q That is the house on the property sought to be 

foreclosed in this case?
A Yes.
Q How long did your mother live?
A She lived until February, 1900.
Q Then she was alive in 1892, was she?
A She was.
Q She died about six months before your father? 
A She did.
Q How long was your father ill before his death? 
A He was sick in bed about two years.
Q Had his health been poor before that two years? 
A It had for several years.
Q And what was the character of his sickness, did 

it incapacitate him from mental work and attention 
to business?

A Not at all.
Q He had some affection of the heart, did he not? 
A He had a growth that pressed on his heart and 

one lung.
Q And during all the time that you knew him was 

he ever incapacitated from attention to business, ex-
cept temporarily?

A I never knew him to be.
Q What was his business?40
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A He was a member of the firm of Edmund F. 
Heath & Son.

Q And while he was well did he attend to that 
business?

A I always thought he did.
Q Have you been down there and seen him in the 

office?
A Yes.
Q And you say he was ill for two years before he * 

died; he didn’t die in this state, did he?
A I don’t understand that.
Q Your father didn’t die in this state?
A No.
Q Where did he go and when did he go before his 

death?
A He went in the early part of March to Golds-

boro, North Carolina.
Q And he remained there until his death? 9q
A Why, he moved from Goldsboro to Wrights- 

ville Beach.
Q And he died on some Beach?
A Yes.
Q He provided for the money for your household 

expenses, &c., when you were living, toward the end 
of your father’s life?

A Why, grandfather sent it up every week, sent 
the money up.

Q Who do you mean by grandfather, Edmund F. 
Heath?

A Yes.
Q And who attended to its disbursements and ap-

plication?
A My father.
Q Did you do anything about that matter your-

self?
A After I came home from boarding school in 

June, from June until July I paid the household ex-
penses. 4 0
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Q That was when you were down south?
A In North Carolina.
Q But when you were in South Orange you did 

not attend to the household expenses then?
A No.
Q Did you ever observe the relations between your 

father and your grandfather, Edmund F. Heath? 
A I saw them together a great deal.
Q Just state what were their relations?
A I should say their relations were as close as 

those could be between a father and son, that they 
were both very devoted to each other.

Q Did your grand father have any other children? 
A None living.
Q { B y  t h e  C o u r t . )  Were there any grandchil-

dren besides Charles Heath’s children?
A No.
Q Did you ever talk to your grandfather about 

your father?
A I talked to him after my father’s death.
Q And what did he say then?

M r .  L u m .  I object. I don’t see that it is com-
petent or relevant or binding.

T h e  C o u r t .  What is the object of it?
M r .  P a r k e r .  I want to show very close, ten-

der relations and affection between the two.
T h e  C o u r t .  I suppose that will be admitted, 

30 won’t it?
M r .  L u m .  Yes.

Q Did he speak to you about Carlotta, and what 
disposition should be made for her?

M r .  L u m .  I object to that on the same ground. 
M r .  P a r k e r .  Here is mortgage made between 

father and son, and our contention is that there 
wasn’t any mortgage at all; that it was never de-
livered, and there wasn’t any reason for it; 

4 p all that Mr. Heath had was intended for Charlie,
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and it was improbable that he wanted to swallow 
up his son’s fortune by this mortgage.

T h e  C o u r t .  In so far as statements were made 
by Edmund F. Heath which can be in any way 
connected directly or indirectly with the exis-
tence of the mortgage in question, such state-
ments will be competent, competent upon the 
same ground, I should say, that similar state- 
ments are competent which relate to lost wills.
I have had occasion to examine the question so far 
as it relates to lost wills, and I find that the dec-
larations of the decedent on the subject are ad-
missible. Now in so far as these declarations 
of Mr. Edmund F. Heath can be related in any 
way to the mortgage they will be admissible, but 
if they are not so related then I should say they 
are not so admissible. I will take the testimony 
upon condition that it is to be connected with the 4)q 
mortgage.

Q I just wanted to know what that conversation 
was about Carlotta?

A Shall I give the conversation?
Q Yes, go on, give it.
A After my father died my grandfather came to 

me and he said that my father, he had promised my 
father to keep the children together and look after 
them, and he asked me in view of Charlie’s age if I 
thought it was advisable for her to be sent to board- 3 i 
ing school, or if it would be better for her to be kept 
in her home; he said he wanted to keep us together, 
but it seemed as though she was pretty young to be 
sent aAvay to school when I was home; I was to come 
back; and I told him I thought his view was right, 
that she was very young to go to boarding school; 
and he said he would like to carry out my father’s 
wishes, but if I thought it would be well they would 
keep her in their home.

Q Did your grandfather make you any allowance? 40
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A Yes, he did.
Q When did that commence?
A When I was in boarding school he gave me so 

much a year for my clothes.
Q He paid for your schooling?
A He paid for my schooling.
Q How old are you now?
A I am twenty-seven.

10 Q And when did your brother Edmund die?
A He died in—

M r .  T a m b l y n .  I think it is in the record, 
April 28, 1909.

BERNARD O’ROURKE, sworn.
D i r e c t  e x a m i n a t i o n  by Mr. Parker.

Q Where do you live?
A East Orange.

20  Q And what is your business?
A Shiping clerk.
Q And where are you employed?
A E. F. Heath & Son.
Q And how long have you been employed there? 
A Somewhere in the neighborhood of thirty-five 

years.
Q And did you know Charles Heath in his life-

time?
A Yes, sir.

„ Q And did you know Edmund F. Heath?
A Yes.
Q The elder?
A Yes.
Q Do you know anything about their relations 

with one another?
A They always seemed cordial to me.
Q Did you know anything about taking money or 

, things from Mr. Heath to Charles at his home?
A Yes, on several occasions he gave me some 

money to bring up.40
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Q How often did you do that?
A I couldn’t exactly say how often.
Q And what did you carry?
A What did I carry?
Q Yes?
A You mean the amounts or anything?
Q Did you carry money?
A I carried money in an envelope, I don’t know 

what was in there, how much was in it.
Q And did you carry other things?
A Well, delicacies, like fish, something like that.
Q Did you ever stay in Charles’ house up in South 

Orange?
A Stay over night?
Q Yes?
A No, I never stayed over night, I possibly did 

on one or two occasions.
Q What was the business of Edmund F. Heath & 

Son?
A Manufacture of enameled and rubber cloth.
Q And what was your business?
A Shipping clerk.
Q Can you tell us about the business of the firm 

during the time from 1892 to 1900, as to its quantity 
and its business, and what was doing there, and 
whether it increased or diminished?

A Well, in those years it seemed to run on about 
the same.

Q In 1900, when he died, was that a good year?
A Well, it seemed to be about the general average 

so far as I could tell; I never knew anything about the 
financial end of it.

Q You had the shipping of the stuff that was 
manufactured, didn’t you?

A Yes.
. Q And you knew how much was going on?
A I knew how much was sent out; it seemed to 

me about an average run, yearly run. 40
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Q Now who was the bookkeeper of the firm when 
you were there?

A Mr. Moekrel.
Q How long did he continue to be bookkeeper?
A I don’t know; I think it was up to within four 

or five years may be of Mr. Heath’s death.
Q Of which Mr. Heath’s death?
A Mr. Charles Heath.
Q Well, as a fact, wasn’t it before that?
A Well, I couldn’t exactly say the time.
Q But after Mockrel’s death Charles took full 

charge of the bookkeeping, did he?
A Yes, he used to do the bookkeeping.
Q And where was his office, where did he do his 

business, Charles Heath?
A Right there in the office.
Q Was the safe open, did he have the safe open? 

2Q A Yes.
Q Who had charge of the safe?
A Well, Mr. Heath and Mr. Edmund Heath, Mr. 

Charles Heath and Mr. Maddock, Mr. Moekrel.
Q They all had access to it?
A Yes.
Q Did you have any talk with Mr. Edmund F. 

Heath about Christmas, 1899, regarding Charles?
A No, only that Christmas eve he had made me a 

present of a watch; I thanked him for the watch, and 
3() hoped that he would be with us for a good many years 

to come, and he said he didn’t care for himself so 
much as for his son; he would do all he could to have 
his son made well.

Q Did he say anything about having Charles hav-
ing the property, his property, when he died?

A No, he never, Mr. Heath was a man that never 
went outside with things like that, and of course I 
didn’t have access to the office, the inner part of it.

Q Did you carry money up to the children after 
40 Charles’ death, to South Orange?
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A Yes.
Q How often did you do that?
A About once a week.
Q And where did you get money from? 
A Mr. Heath.

No Cr o ss  E x a m i n a t i o n .

CARLOTTA HEATH, sworn. 10
D i r e c t  e x a m i n a t i o n  by Mr. Day.

Q You are one of the daughters of Mr. Charles 
Heath?

A I am.
Q And you are one of the defendants in this case? 
A I am.
Q How old are you?
A I will be twenty-one the 12th of this June com-

ing.
Q Mr. Maddock is your guardian?
A He is.

FREDERICK R. MADDOCK, re called.
D i r e c t  e x a m i n a t i o n ,  by Mr. Parker.

Qi You negotiated an assignment and transfer of 
the interests of all the distributive shares under Ed-
mund F. Heath’s estate other than Marjorie’s and 
Edmund’s to them, did you not?

A Do you refer to the Canadian heirs?
Q Yes.
A Why, Mr. Glen did that, sir.
Q It was done with your knowledge, wasn’t it?
A Yes.

T h e  C o u r t .  Just exactly what does that mean? 
M r .  P a r k e r .  I will explain it to you in a mo- 

, ment. It is only one question. The hill of com-
plaint was filed in regard to this matter in order 
to compel through the will, etc., recites that 
transaction whereby all the Canadian distribu-

20

:io

40

^ je t s e *  State UbMy
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tives under Edmund F. Heath’s will conyeyed to 
Marjorie and "Edmund.

T h e  C o u r t .  On the 21st of July, 1906, is that 
your recollection of the date?

A Yes, sir.
Q And by that means all the persons interested in 

Edmund F. Heath’s estate as distributives and resid-
uary legatees transferred their interest over to Ed-
mund and Marjorie, is that right?

A All with the exception of Carlotta; we supposed 
that she was interested; afterwards it was decided 
that she was not interested as a residuary.

M r .  S w e e n e y .  This deed that Mr. Parker has 
just referred to, I would like to offer a copy of it 
in evidence.

T h e  C o u r t .  What light do you think that 
throws on the case?

M r .  S w e e n e y .  It is a resume of all the assets 
of the Edmund F. Heath estate, and among the 
assets recited, and to which this distribution is 
based, is this identical bond and mortgage of 
$30,000, and was part of the basis of the calcula-
tion of the share.

M r .  L u m .  If the distribution was made on 
that to Marjorie it would seem to me to bind her.

T h e  C o u r t .  What is the date of that instru-
ment?

M r .  T a m b l y n .  1906, July.
M r .  P a r k e r .  It isn’t signed or anything.
M r .  S w e e n e y .  I would like them to have leave 

to offer a certified copy.
M r .  D a y .  Is it recorded?
M r .  S w e e n e y .  Yes.
T h e  C o u r t .  Let it be admitted, subject to cor-

rection by the original.
Marked Exhibit D. Heath 1.
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CARLOTTA HEATH, re called.
D i r e c t  e x a m i n a t i o n  by Mr. Day.

Q Miss Carlotta, after your father’s death where 
did you live?

A With my grandmother and grandfather, in 
Roseville avenue.

Q And did you live at their house when your 
grandfather died? ID

A Yes, sir.
Q All that time, did you have any conversation 

with your grandfather during that time with refer-
ence to your father’s interest in the business of Ed-
mund F. Heath & Son?

A Yes, I remember distinctly grandfather always 
told me, I remember one distinct occasion, one Sun-
day morning, he told me when father was twenty-one 
years old, on his twenty-first birthday he gave him a 
half share in the business, half partnership. <>n

C r o s s  e x a m i n a t i o n  by Mr. Tamblyn.
Q How old were you then when that conversation 

took place?
A I was about ten.
Q Ten years of age?
A Yes.

T h e  C o u r t .  Was that after the death of both 
father and son?

M r .  P a r k e r .  No, sir, after the death of the son, 
but before the death of the father.

T h e  C o u r t .  Of course it couldn’t have been 
after the death of the father. After the death of 
the son, and before the death of the father?

M r .  P a r k e r .  Yes. It must have been then be-
tween 1900 and 1904.

A l l  R e s t .

40
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Opinion.
Filed June 5, 1913.

IN CHANCERY OF NEW JERSEY.

10 B e t w e e n

F r e d e r i c k  R . M a d d o c k , Adminis-
trator, &c.,

C o m p l a i n a n t ,

a n d

M a r j o r i e  H e a t h  C o n n o l l y , 

e t  a l s . ,

D e f e n d a n t s .

20 On final hearing on bill, answer, replication and 
proofs.

Mr. Ralph E. Lum and Mr. Egbert B. Tamblyn 
for the complainant.

Mr. Cortlandt Parker for the defendant, Marjorie 
Heath Connolly.

Mr. Edward A. Day for Carlotta Heath.
Mr. Algernon T. Sweeney and Mr. John R. Hardin 

for Bertha Baker Heath and others.
30

MEMORANDUM:
H o w e l l , V. C.

Whether a complaint seeks to establish a lost in-
strument such as a deed of conveyance or a will, or 
seeks to recover upon a lost instrument such as a 
mortgage or a promissory note, the burden is on him 
in the first instance to prove that a document of the 
sort alleged in the bill once existed, that it was prop- 

40 ^rlv executed and delivered, that it has been lost, and
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that proper search has been made for it; and when 
these points shall have been proved the conrt will 
then take secondary evidence as to its contents. This 
rule manifestly casts the burden of proof on the party 
claiming under the lost instrument, and it is quite 
consonant with reason that the burden of proof shall 
not only be sustained by him, but that the evidence 
as to the existence, execution and delivery of the lost 
instrument should be clear and cogent. M a r y e t t  vs. 
S u x i i n ,  1 Stew., 589. The authorities on the point in 
this State are very meagre, but the question has re-
ceived attention elsewhere. C o n n o r  vs. P u s h a r ,  86 
Me., 300; 29 Atl., 1003; M o s e s  vs. M o r s e ,  74 Me., 472; 
D a y  vs. P h i l b r o o k ,  89 Me., 462; 36 Atl., 991; E d -

w a r d s  vs. N o y e s ,  65 N. Y., 126; S c u r r y  vs. S e a t t l e ,  56 
Wash:, 1; 104 Pac., 1129 ;134 Am. St,, 1092; T a y l o r  

vs. R i g g s ,  1 Pet., 591.
I am of opinion that the burden of proof so resting 

upon the complainant in this case has. been fully met, 
and I shall assume without further statement or argu-
ment that the complainant has established the fact 
that an instrument of the sort mentioned in the bill 
once existed, and that it was of the tenor and effect 
therein set out. I base my conclusion as to this fact 
upon the testimony of ]^r. Maddock and the introduc-
tion of the certified copy of the registry of the mort-
gage, which I think is evidential on this point.

But in my opinion the complainant has wholly 
failed to prove that there was any consideration for 
the mortgage in question, or that there was ever any 
money advanced upon it. The mortgage was executed 
either (1) to secure a present loan, or (2) to secure 
future advances to be made under it. There is no evi-
dence whatever to the effect that the mortgagor owed 
the mortgagee anything at all at the time of the mak-
ing of the mortgage; in fact, a searching investigation 
of the books of the parties made by a competent ac-
countant fails to disclose any present indebtedness.

10

20

30
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In fact, the books rather show, if they show anything 
at all, that there was no indebtedness from the son 
to the father at the time the mortgage purports to 
have been made. Neither is there any evidence that 
any money was advanced by the mortgagee to the 
mortgagor by way of a future advance on the mortgage 
itself. The mortgage appears to have been dated on 
December 8, 1892, and to have been registered on July 

10 16, 1900, after the death of the mortgagor. There is
an account in the books of the firm, which was com-
posed of the mortgagor and mortgagee, showing that 
on the day after the mortgage was dated the firm’s 
check was drawn to the order of the mortgagor for 
$1,750, and that this amount was charged on the 
firm’s books to the mortgagee, indicating possibly that 
$1,750 had been on that day taken from the assets of 
the firm by the mortgagor and charged against the 
mortgagee, from which I am asked to infer that there 

20 was created by.that transaction an indebtedness from 
the mortgagor to the mortgagee. This course seems 
to have been continued according to the books from 
December 9, 1892, until April 5, 1893, up to which 
time this particular account reached an aggregate 
of $32,132.16; but I do not think that I would be 
justified in assuming without, any evidence at all that 
this account represents a transaction or a series of 
transactions connected in any way with the mortgage. 
It has always been held that future advances on a 

30 mortgage should not be encouraged because of the 
facility they afford for the commission of fraud, in-
asmuch as the proof of the advances generally lies 
wholly in parol, and this observation applies with 
much more force to a case in which a recovery for 
future advances on a lost instrument is sought to be 
had. The burden of proof on this point lies with the 
complainant, and it is quite apparent that the burden 
has not been met, and I must therefore advise a de-
cree dismissing the bill.

40
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Final Decree.
(Filed June 18, 1913.)

IN CHANCERY OF NEW JERSEY.

B e t w e e n

Fr e de r ic k R. Maddo c k, Substi-
tuted Admr. of Edmund  F. 
He at h , deceased,

C o m p l a i n a n t ,
a n d

Mar j o r ie  He at h  Co nno l l y , 
e t  a l s . ,

D e f e n d a n t s .

O n  B i l l , & c .

10

20

This cause coining on to be heard in the presence 
of Ralph E. Lum, Esq., and Egbert J. Tamblyn, Esq., 
of counsel with the complainant, and Cortlandt Par-
ker, Esq., of counsel with the defendant, Marjorie 
Heath Connolly, and Edward A. Day, Esq., of counsel 
for the defendant, Carlotta Heath, by her next friend, 
and Algernon T. Sweeney, Esq., and John R. Hardin,
Esq., of counsel for the defendant, Bertha Baker 
Heath, individually and as Administratrix of the 
Estate of Edmund F. Heath, Jr., deceased, and the 
pleadings and proofs having been read and heard, and 
the arguments of the respective counsel having been 
heard and considered, and the court having duly 
considered the said pleadings, proofs and argument, 
and it appearing to the court that the mortgage pur-
porting to have been made by Charles Heath in his 
lifetime to the said Edmund F. Heath in his lifetime, 
dated the eighth day of December, Eight hundred and 
ninety-two, and registered in the office of the Regis- _j ̂
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ter of Essex County on the sixteenth day of July, in 
the year Nineteen hundred, in Book H-15 of Mort-
gages, on pages 121, &c. (which said mortgage ap-
pears to have been lost and has been proved as a lost 
instrument) was made without consideration and was 
and is null and void, and that the complainant is 
not entitled to the relief prayed for in and by his bill 
of complaint;

10 It is, on the 17th day of June, Nineteen hundred 
and thirteen, on motion of Edward A. & William T. 
Day, solicitors for the said Carlotta Heath, by Edwin 
R. Walker, Esq., Chancellor of the State of New 
Jersey, Or der ed, Adj udg ed  and Dec r eed that the 
complainant’s bill be and the same is hereby dismissed 
with costs in favor of the defendants, Marjorie Heath 
Connolly and Carlotta Heath.

E. R. WALKER,
C .

 ̂̂  Respectfully advised,
Jame s  E. Ho we l l ,

V. G.

30

40
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Notice of Appeal.
(F iled  June 24,19 13.)

IN  C H A N C E R Y  O F N E W  J E R S E Y .

B e t w e e n

F r e d e r ic k  R. Mad d o c k , Substi-
tuted Admr. of E d mu n d  F. 
He a t h , deceased,

C o m p l a i n a n t ,

a n d

Ma r j o r ie  He a t h  Co n n o l l y , 

e t  a ls . ,
D e f e n d a n t s .

O n  B i l l ,  & c .

10

20

The complainant hereby appeals from the final de-
cree made in this court in the above stated cause on 
the seventeenth day of June, A. D., Nineteen hundred 
and thirteen, and from each and every part thereof, 
to the New Jersey Court of E rrors and Appeals in the 
last resort in all causes.

Dated June 18, 1913.

LUM , T A M B L Y N  & C O L Y E R ,

• S o l i c i t o r  f o r  a n d  o f  C o u n s e l  w i t h  C o m p la i n a n t .

I conceive there is good cause for appeal in the 
above stated cause.

E G B E R T  J. T A M B L Y N ,
O f  C o u n s e l  i c i t h  C o m p la in a n t .

40
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P etitio n  o f  A ppeal
Filed Ju ly  8, 1913.

New Jersey Court of Errors and Appeals

To the Honorable, The Court of E rrors and A p -
peals in the last resort in all causes:

The petition of Frederick R. Maddock, Substituted 
Adm inistrator with the w ill annexed of Edmund F. 
Heath, deceased, the appellant in the above stated 
cause respectfully shows that your petitioner finds 

30 him self aggrieved by a final decree made in the Court 
of Chancery by H is Honor, Edwin Robert W alker, 
Chancellor of New Jersey, bearing date the seven-
teenth day of June, A. D., Nineteen hundred and 
thirteen, wherein the said Frederick R. Maddock, 
substituted adm inistrator with the w ill annexed of 
Edmund F. Heath, deceased, was complainant and 
the said M arjorie Heath Connolly and C arlotta Heath 
and Bertha Baker Heath, individually and as adm in-
istratrix  of the estate of Edmund F. Heath, deceased, 

4 0 were defendants in this respect, to wit ; that the said

10

20  e t  a l S ->

B e t w e e n

F r e d e r ic k  R. Ma d d o c k , Substi- 
* tuted Admr. of E d mu n d  F. 

He a t h , deceased,

Ma r j o r ie  He a t h  Co n n o l l y ,

a n d

D e f e n d a n t s - R e s p o n  d e n t s .

C o m p la in  a n t - A p p e l l a n t ,
O n  B i l l ,  d c .
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decree adjudges that the com plainant’s bill be and 
the same was thereby dismissed w ith costs in favor 
of the defendants, M arjorie Heath Connolly and Car- 
lotta Heath.

A nd your petitioner humbly appeals from the whole 
and every part of the said decree of the Chancellor 
which decree as aforesaid, upon the ground that the 
same is erroneous, for that the mortgage made by 
Charles Heath in his lifetim e to the said Edmund F. • 
Heath in his lifetim e dated the eighth day of De-
cember, Eighteen hundred and ninety-two, and men-
tioned in the bill of complaint in this cause, was made 
for a good, true and valid consideration, and that 
the said m ortgage was good and valid in the hands of 
the said Edmund F. Heath in his lifetim e and your 
petitioner as substituted adm inistrator with the w ill 
annexed of the said Edmund F. Heath, deceased; and 
that your petitioner was entitled to the relief sought 
and prayed for by him in his bill of complaint tiled 
in this cause.

Y ou r petitioner therefore prays that the said de-
cree of the said Chancellor may be reversed, set aside 
and for nothing holden. And that your petitioner 
may have such relief in the premises as to this Hon-
orable Court shall seem meet.

LUM , T A M B L Y N  & C O L Y E R .

S o l i c i t o r s  f o r  a n d  o f  C o u n s e l  w i t h  A p p e l l a n t .

E G B E R T  J. T A M B L Y N , 30 

O f  C o u n s e l  w ith .  A p p e l l a n t .

E ndorsed:

“ Filed Ju l 8, 1913, ,

Dav id  S. Cr a t e r ,
C l e r k . ”

40
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Answer of Carlotta Heatli to 
Petition of Appeal.
(F iled  A ugust 23, 1913.)

N E W  J E R S E Y  CO U RT O F E R R O R S  A N D  

A P P E A L S .

1 0 ____________________ ______________
B e t w e e n

F r e d e r ic k  R. H a d d o c k , Substi-
tuted Admr. of E d mu n d  F.

The answer to the above named # r*
lotta  H eath to the Petition of Ap] \ve
named Appellant.

This Respondent, not acknowledging all or any o\ \f 
the m atters which in the said Petition of Appeal a i l  12 
contained to be true, for answer thereto, neverthelesl I  
says and admits that a decree was on the Eighteentlk y 
day of June last past, made and entered in the Court \ ~ 

30 o f Chancery in the cause for that purpose mentioned] 
in the said Petition, as is therein stated; but as to 
the substance and form thereof this Respondent prays h  
to refer thereto when the same shall be produced. V 
And this Respondent is advised and believes that the I 
said decree is agreeable to equity, and she prays 5 
that the same may be affirmed with costs to be ad- 

* judged to this Respondent..

20

He a t h , deceased,
C o m p l a i n a n t - A p p e l l a n t ,

a n d

Ma r j o r ie  He a t h  Co n n o l l y , 

e t  a ls . ,
D e f e n d a n t s - R e s p o n d e n t s .

E D W A R D  A. & W IL L IA M  T. D A Y .
S o l i c i t o r s  a n d  o f  C o u n s e l  w it h  

C a r lo t t a  H e a t h ,  R e s p o n d e n t .40
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Answer of Marjorie Heath Connolly to 
Petition of Appeal.
(F iled  A ugust 25, 1913.)

N E W  J E R S E Y  CO U RT O F E R R O R S  A N D  

A P P E A L S .

F r e d e r ic k  R. Ma d d o c k , Substi-
tuted Adm inistrator of E d mu n d  
F. He a t h , deceased,

C o m p l a i n a n t  B e l o w  a n d  A p p e l l a n t , 
a n d

Ma r j o r ie  He a t h  Co n n o l l y , e t  a ls . ,  

D e f e n d a n t s  B e l o w  a n d  R e s p o n d -

e n t s .

The Answ er of M arjorie Heath Connolly, one of the 
Respondents to Petition of Appeal of the above named 
Complainant.

This Respondent, not acknowledging all or any of 
the m atter which in the said Petition of Appeal are 
contained to be true, for answer thereto, neverthe-
less, says and he admits, that a  decree was on the sev-
enteenth day of June last, made and entered in the 
Court of Chancery, in the cause for that purpose men-
tioned in the said petition, as is therein stated; but 
as to the substance and form thereof, this respondent 
prays to refer thereto when the same shall be pro-
duced. A nd this respondent is advised and believes, 
that the said decree is agreeable to equity, and she 
prays that the same may be affirmed, with costs to be 
adjudged to this respondent.

C O R T L A N D T  & W A Y N E  P A R K E R , 
S o l i c i t o r s  f o r  a n d  o f  C o u n s e l  ten th

A b o v e  N a m e d  R e s p o n d e n t .

10
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Order Appointing1 Expert Accountant.
(F iled  Oct. 23, 1912.)

20 It appearing from the pleadings in this cause and 
the statements of a ll the counsel for the respective 
parties to this suit, as well for the com plainant as for 

the several answering defendants, that this suit is 
brought for the foreclosure of a certain bond and 
mortgage executed in his lifetim e by Charles Heath 
to his father, the late Edmund F. Heath, deceased,

• both of which instrum ents have become lost; that at 
the time of the execution of the said bond and mort-
gage and at the time of the death of the said Charles 

30 Heath, the said Charles Heath was a partner with his 
said father, Edmund F. Heath, and carried on busi-
ness with him under the firm name of Edmund F. 
Heath & Son; and that the said Edm ynd F. Heath 
was the executor of the w ill of the said Charles 
Heath, and that after the death of the said Charles 
Heath the said Edmund F. Heath made no account-
ing with respect to the interest of the said Charles 
Heath in the said business, so that it does not appear 
at the death of the said Charles Heath that lie was in- 

40 debted to his said fath er; and it further appearing

10 B e t w e e n

Ma r j o r ie  H e a t h  Co n n o l l y , 
e t  a ls

Fr e d e r ic k  R. Ma d d o c k , Substi-
tuted Adm inistrator, &c.,

D e f e n d a n t s .
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that the defendant, C arlotta Heath, is an infant un-
der the age of twenty-one years, and that the com-
plainant is the guardian of her person and property 
and has in his possession, as such guardian, a  fund 
am ounting to the sum of Twenty thousand dollars 
and upw ards; and it  further appearing that it is 
proper and right that an examination by an expert 
accountant of the books, papers and memoranda of 
the said Edmund F. Heath and of the said business 
and co-partnership of Edmund F. Heath & Son should 
be had for the protection of the said infant, and all 
parties consenting thereto:

It is on this twenty-third day of October, Nineteen 
hundred and twelve, upon motion of Edward A. & 
W illiam  T. Day, of counsel with the defendant, C ar-
lotta Heath, ordered that Richard F. Stevens be and 
he hereby is appointed an expert accountant to make 
an exam ination of all the books, papers and memo- 20 
randa, as w ell of the said Edmund F. Heath as of the 
said Charles Heath and of the business or co-partner-
ship of Edm und F. Heath & Son, in order to ascer-
tain the origin and consideration of the said bond 
and m ortgage in this suit, and also in order to ascer-
tain whether at the death of the said Charles Heath, 
deceased, he was possessed of any interest in the 
said co-partnership with his said father, and what 
that interest consists of and for what, if  anything, 
the said Edmund F. Heath was accountable as the o q  
surviving partner, and what he, in his lifetime, should 
have been charged with and what his personal repre-
sentative is now charged with, for the benefit and 
advantage of the Estate of Charles Heath, deceased, 
and whether for other causes appearing from the 
books, papers and memoranda the said mortgage lias 
not been paid, satisfied or discharged; provided that 
the expenses of the said expert accountant shall not 
exceed the sum of One hundred d o llars; and it is 
further provided that the expenses of the said ex- 40
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pert accountant be paid by the said com plainant but 
of the funds in his hands as guardian of the said Car- 
lotta Heath.

A nd it  is further ordered that counsel of either 
p arty  may have leave to apply to the Court from time 
to time for such further order in the premises as 
circum stances m ay require.

E. R. W A L K E R ,
10 C .

R espectfully advised,
Ja s . E. H o w e l l ,

V .  0 .
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E X H IB IT  C. 1.

Inventory of the estate of Edmund F. Heath con-
taining an item  “ One bond and mortgage Charles 
Heath estate $30,000, value uncertain.”

E X H IB IT  C. 2.

I n  t h e  Na me  of  G od, A me n .

I, Edm und F. Heath of Newark, New Jersey, be-
ing of sound mind, memory and understanding, do 
make and publish this m y last W ill and Testament 
in the manner following, that is to say.

F irst. I direct that a ll my just debts and funeral 
expenses be paid as soon as conveniently may be after 
my decease.

Second. I give, devise and bequeath unto my wife 
M argaret C. H eath Seventy ($70,000 00/100) thou-
sand dollars, also a ll my household goods of every 
description. This bequeath to be in lieu of any right 
of dower she may have in my property.

Third. I give, devise and bequeath unto my grand-
child C arlotta Heath Tw enty ($20,000 00/100) thou-
sand dollars, and in the event of the demise of my wife 
M argaret C. Heath, or she marries again, I do ap-
point H arold P. Dortch of Goldsboro, North Caro-
line guardian of C arlotta Heath, also Adm inistrator 
of legacy and request him to invest it in Mortgage se-
curities for her benefit until she is twenty one years 
of age and in case my widow, M argaret C. Heath 
does not w ant C arlotta to live with her, I request
H. P. Dortch to use the income from her legacy for 
her schooling and benefit.

Fourth. I give, devise and bequeath unto Fred-
erick R. Maddock a ll my interest in the Phoenix Lock
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W orks of this City, consisting of shares, notes and 
all debts due me.

Fifth. I give, devise unto Mr. James Brown of 
London Two $2000 00/100 thousand dollars and re-
quest my E xecutrix not to foreclose the Mortgage for 
Twenty-one Thousand Five Hundred Dollars until the 
expiration of the lease.

Sixth. I give devise and bequeath unto my Sister
10 .Caroline Hadden the house that she now lives m, m

Guelph, Ontario, Canada, and at her decease the pro-
ceeds to be equally divided between her two daughters.

Seventh. I give devise and bequeath unto the Rev. 
George I. Dickenson one ($1000 00/100) thousand 
dollars.

Eighth. I give, devise and bequeath unto Harold
P. Dortch of Goldsboro, N. C. six ($6000 00/100) 
thousand dollars.

20 Ninth. I give, devise and bequeath unto W illiam
T. Dortch of Goldsboro, N. C. Four ($4000 00/100) 
thousand dollars.

Tenth. 1 give, devise and bequeath unto Isaac F. 
Dortch of Goldsboro, N. C. One ($1000 00/100) thou-
sand dollars.

Eleventh. I give, devise and bequeath unto James 
M cLaughlin now in our employ Five $500 00/100 
hundred dollars.

Twelfth. . I give, devise and bequeath unto John 
30 Lapp now in our employ Five ($500 00/100) hundred 

dollars.
Thirteenth. The residue of my property of w hat-

ever kind I give, devise and bequeath unto my grand-
children, Edmund F. and M arjorie Heath also my 
Nieces named Heath and Hadden. I t  is my desire 
that Edmund F. and M arjorie Heath be paid their 
share when they are twenty one years of age. The 
residue of my estate is to be divided between my
grandchildren and Nieces share and share alike.

4 0
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Fourteenth. I wish my grandchildren Edmund F. 
and M arjorie Heath to distinctly understand that if  
any o r ’ a ll of them sign any petition or go before a 
Judge or Court to ask for any member or relative of 
their mother’s fam ily to be appointed Guardian or 
Adm inistrator then all gifts and bequests to them are 
null and void and that all claims and interest they 
may have in my estate is transferred to my Nieces to 
be equally divided between them.

Fifteenth. I hereby authorize my executrix to sell 
or dispose of any or a ll of the property that I die 
possessed of at such time times and upon such terms 
and in such manner as to her shall seem judicious and 
make the necessary conveyances and conveyances and 
transfers thereof.

Sixteenth. I nominate and appoint my wife, Mar-
garet C. Heath sole Executrix.

Seventeenth. As the bulk of my property is in Real 20 
estate I advise my E xecutrix to sell a ll she can at less 
price than what I have asked, so as to close the Estate 
as soon as possible.

Eighteenth. I11 case my property is unable to pay 
all the Legacies then all and each Legacy is to be de-
ducted pro rata according to the individual amount 
left in each legacy.

In W itness Whereof, I have hereto subscribed my 
name and set my seal this Sixteenth day of June in 
the year of our Lord Nineteen Hundred and two. 30 

ED M U N D  F. H E A T H , ( l . s .)

Signed, sealed, published and declared by the said 
Edmund F. Heath the to be his last W ill and Testa-
ment in his presence and at his request and in the 
presence of each other have hereunto1 subscribed our 
names as witnessed by 
(Amounts inserted before signature.)

Ber nar d  J. O’Ro ur ke  
Jo h n  J. Kr e it l e r . 40
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E S S E X  C O U N T Y  S U R R O G A T E ’S O F F IC E .

I n  t h e  Ma t t e r  o f  t h e  P r ob at e  o n

On reading and filing the petition of M argaret C. 
Heath for probate of the Last W ill and Testament 
of Edmund F. Heath, deceased, and for Letters Testa-
mentary thereon, and the Surrogate having inquired 
into the circum stances and taken proof, and being 

2 q satisfied of the genuineness of the W ill produced, the 
valid ity  of its execution and the competency of the 
testator, and it further appearing that the said testa-
tor died on the Eleventh day of August Nineteen 
Hundred and Four and more than ten days ago, and 
that no caveat has been filed against the probate of 
said W ill.

It  is, thereupon on this twenty-third day of A u -
gust Nineteen Hundred and Four ordered and ad-
judged that the instrument offered for probate in this 
matter, be and the same hereby is established as the 
L ast W ill and Testament of the said Edmund F. 
Heath, deceased, and that the same be and hereby is 
admitted to probate.

It  is further ordered that Letters Testam entary 
thereon be issued to M argaret C. Heath, the E xecutrix 
named in said W ill upon her qualifying as such E x -
ecutrix.

t h e  A l l e g e d  W i l l  

of

10 E d mu n d  F. He a t h , Deceased.

O n  P e t i t i o n  

f o r  P r o b a t e .

O R D E R  F O R  P R O B A T E .

40

J. W . E L LO R ,
S u r r o g a t e .
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S T A T E  OF N E W  J E R S E Y .

E S S E X  C O U N T Y  SU R R O G A T E ’S O F F IC E .

I, Joseph W . Ellor, Surrogate of the County of E s-
sex, do certify the annexed to be a  true copy of the 
last W ill and Testament of Edmund F. Heath late of 
the County of Essex, deceased, and that M argaret C. 
Heath the E xecutrix therein named, proved the same 
before me, and is duly authorized to take upon her-
self the adm inistration of the E state of the Testator, 
agreeably to the said W ill.

W it n e s s  m y  Ha n d  a n d  Se a l  o f  Of f i c e , the twenty- 
third day of A ugust in the year of our Lord one thou-
sand nine hundred and four.

(Surrogate’s 

Seal

Essex County.)
J. W . ELLO R,

S u r r o g a t e .
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S T A T E  O F N E W  J E R S E Y .

E S S E X  C O U N T Y  S U R R O G A T E ’S O F F IC E .

To a l l  t o  W h o m T h e s e  P r e s e n t s  s h a l l  c o me . Gr e e t -
i n g :

W h e r e a s , Edmund F. Heath, late of the County of 
10 Essex, in the State of New Jersey, departed this life, 

haying made and executed a Last W ill and Testament, 
which has been duly proved, according to law, before 
the Surrogate of said County of Essex:

A nd  W h e r e a s  the said Testator appointed M ar-
garet C. Heath E xecutrix thereof, who after taking 
upon herself the burden of adm inistration, lias de-
parted this life,

T h e r e f o r e , I, Geo r g e  E. Ru s s e l l , Surrogate of the 
County of Essex, do in the place and stead of the said 

20 M argaret C. Heath, hereby substitute and appoint E d-
mund F. Heath, Adm inistrator of a ll and singular, 
the goods, chattels and credits of said testator, who 
it duly authorized as such substituted adm inistrator 
to adm inister the same agreeably to said W ill.

In  W i t n e s s  W h e r e o f , I have hereunto set my hand 
and seal of office at Newark, this Sixth day of August, 
nineteen hundred and six.

G. E. R U S S E L L .
S u r r o g a t e .

(Surrogate’ Seal 
Essex County.)

40
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EXHIBIT 0. 3.
H - ■ . , I .

STATE OF NEW JERSEY.

ESSEX COUNTY SURROGATE’S OFFICE.

To A l l  t o  W h o m  t h e s e  P r e s e n t s  s h a l l  c o m e , G r e e t -
i n g :

10
W h e r e a s  ̂ Edmund F. Heath, late of the County of 

Essex, in the State of New Jersey, died, having made 
and executed a Last Will and Testament, which has 
been duly proved according to law, before the Surro-
gate of said County of Essex :

A n d  W h e r e a s , the said Testator appointed Mar-
garet C. Heath, Executrix thereof, who after taking 
upon herself the burden of administration departed 
this life.

20A n d  W h e r e a s , Edmund F. Heath, Jr. was duly ap-
pointed administrator with the will annexed of the 
said testator, who after taking upon himself the bur-
den of administration departed this life.

T h e r e f o r e , I, G e o r g e  E. R u s s e l l , Surrogate of the 
County of Essex, do, in the place and stead of the 
said Edmund F. Heath, Jr., hereby substitute and ap-
point Frederick R. Haddock Administrator of all 
and singular the goods, chattels and credits of said 
testator, who is duly authorized as such Substituted - 
Administrator to administer the same agreeably to 
said Will.

I n  W i t n e s s  W h e r e o f , I have hereunto set my hand 
and seal of office at Newark, this First day of No-
vember, nineteen hundred and nine.

G. E. RUSSELL,
Surrogate.

(Seal.)

40
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EXHIBIT C. 4.

I, Charles Heath, of the Township of South Orange 
in the County of Essex and State of New Jersey, do 
make and publish this my last will and testament.

First. I direct that all my just debts and funeral 
- q expenses be paid, as soon as conveniently may be after 

my decease.
Second. I give, devise and bequeth all the resi-

due of my estate, both real and personal, of which I 
may seized or possessed, unto my Executor herein-
after named, his heirs, Executors and administrators; 
in trust, nevertheless, for the following purposes: 
1st. To collect the rents, issues and profits of my said 
estate, and pay the entire amount thereof, in equal 
quarterly payments, to my wife, Anna M. Heath, dur- 

20 ing her life; said income to be used and applied by 
my wife, during the period aforesaid, for the support 
and maintenance of herself and my three children* 
Edmund F., Marjorie and Carlotta Heath. It is my 
will that in the distribution of said income for the pur-
poses aforesaid, my wife shall be at liberty to exer-
cise and use her absolute discretion. 2d. After the 
death of my said wife, I direct my Executor, herein 
named, whom, on the happening of the event last 
aforesaid, I also appoint the Guardian of the persons 

op and property of my said children, to apply the income 
of my said estate, or so much thereof as he shall deem 
necessary, to the support and maintenance of my said 
children, or the survivor or survivors of them, until 
my youngest surviving child shall have attained the 
age of twenty-one years. I especially desire that my 
said Executor, in distributing my income as aforesaid, 
shall consider the circumstances and condition of each 
of my said children, and that he make such distribu-
tion in such proportions as he, in view of their several 
conditions, shall deem wise and prudent, and I hereby40
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authorize him so to do. 3d. When my youngest sur-
viving child shall have attained the age of twenty- 
one years, I direct my Executor, hereinafter named, 
to convey to my said children and to their heirs for-
ever, such of my real estate as may be then unsold, 
and also to distribute among them my personal prop-
erty, in the following proportions, namely: Two fifths 
thereof to each of my said daughters, and one fifth 
thereof to my said son, and I hereby give my said Ex- 1 () 
ecutor full power and authority to effect and carry 
out such distribution. If either of my said children 
shall diê  before my youngest surviving child shall 
have reached the age of twenty-one years, the lawful 
issue, if any, of such child shall be entitled to 
receive so much of the income of my estate, and also 
such portion of my estate on final settlement as afore-
said, as its parent, if living, would have been entitled 
to. If either of my said shildren shall die without 
lawful issue, before the time fixed herein for the set-  ̂
tlement of my estate, then the portion of my estate 
to which said child, if living, would have been entitled, 
shall be conveyed as aforesaid and distributed, in 
equal shares, among my surviving children. And if 
but'one of my children be then living, the whole of 
my estate shall be conveyed and transferred to such 
surviving child, its heirs, executors and administra-
tors.

Third. I hereby authorize and empower my said 
Executor, to sell or dispose of all or any of the prop-
erty of which I may die possessed as aforesaid, at 
such times and upon such terms and in such manner 
as to him shall seem judicious, and to make the neces-
sary conveyances and transfers thereof, and I direct 
that the proceeds of any such sale shall be invested 
by my said Executor, and kept invested by him until 
the settlement of my estate as aforesaid, in such se-
curities as he shall approve.

40
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Fourth. I nominate and appoint my father Ed-
mund F. Heath, Executor of this my last Will.

I n  W i t n e s s  W h e r e o f , I have hereto subscribed iny 
name and set my seal, this fourth day of November, 
in the year of our Lord, one thousand, eight hundred 
and ninety-nine.

CHAS. HEATH. ( l . s .)

1.0 Signed, sealed, published and declared by the said 
testator, as and for his last will and testament, in our 
presence, who, at his request, in his presence, and in 
the presence of each other, have hereto subscribed 
our names as witnesses.
M a t i l d a  M c N e i l l y ,

475 Main St., Orange, N. J.
H e n r y  Y o u n g ,

800 Broad Street, Newark, N. J.
20
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STATE OF NEW JERSEY.

ESSEX COUNTY SURROGATE’S OFFICE.

To A l l  t o  W h o m  t h e s e  P r e s e n t s  s h a l l  c o m e , G r e e t -

i n g :

W h e r e a s , Charles Heath, late of the County of Es-
sex, in the State of New Jersey, died, having made and 
executed a Last Will and Testament, which has been 
duly proved according to law, before the Surrogate 
of said County of Essex:

A n d  W h e r e a s , the said Testator appointed Ed-
mund F. Heath Executor thereof, who after taking 
upon himself the burden of administration departed 
this life,

T h e r e f o r e ,  I, J o s e p h  W. E l l o r , Surrogate of the 
County of Essex, do, in the place and stead of the said 
Edmund F. Heath hereby substitute and appoint 
Frederick R. Maddock, Administrator of all and singu-
lar the goods, chattels, and credits of said testator 
who is duly authorized as such Substituted Adminis-
trator to administer the same agreeably to said Will.

I n  W i t n e s s  W h e r e o f , I  have hereunto set my hand 
and seal of office at Newark this Third day of Novem-
ber, nineteen hundred and four.

J. W. ELLOR, 
S u r r o g a t e .

(L. S.)

10

20

30

40
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E X H IB IT  C. 5.

Ch a r l e s  He a t h  I
to [ $30,000

E d mu n d  F. He a t h . \

A ll that tract or parcel of land and premises here-
inafter particularly  described, situate, lying and being 
in the Township of South Orange, in the County of 
Essex and State of New Jersey.

B e g in n in g  at the corner formed by the intersection 
of the easterly line of Centre Street with the northerly 
line of Hamilton Road; thence running along the 
northerly line of said Ham ilton Road south fifty- 

20 eight degrees thirty-one minutes E ast three hundred, 
fe e t; thence northerly and parallel w ith Centre Street 
two hundred and sixty-two feet and thirteen hun-
dredths of a foot to lot number six ( 6 ) ; thence along 
the westerly line of lot number (6 ) six north sixty- 
six degrees five minutes west three hundred and two 
feet and eighty seven hundredths of a foot to Centre 
S treet; and thence southerly along the easterly line 
of Centre Street two hundred and tw enty feet and five 
tenths of a foot to the point or place of Beginning. 

30 Being known as lot number five (5) on a map of 
property of Thomas S. Kingm an and H enry P . F in lay 
in Orange and South Orange, filed in Essex County 
Register’s office and the same premises which were 
conveyed to the said Charles Heath by George J. 
F erry  by deed dated December 4, 1890 and recorded 
in the Essex County Register’s office in Book W  25 
of deeds for said county, pages 355 &c. And also all 
those two tracts or parcels of land and premises situ-
ate ly in g and being in the city of Orange in the County 
of Essex and State of New Jersey.

4 0
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T h e  F ir st  T r a c t . Beginning in the centre of Oak- 
wood Avenue at the northwest corner of the property 
conveyed to P aul F. Gerhard by the said Charles 
H eath ; from thence running southwesterly along the 
centre of said Oakwood Avenue one hundred and one 
feet and ninety eight hundredths of a foot; thence 
south th irty  five degrees thirty  two minutes east two 
hundred and two feet and seventy two hundredths of, 1 Q
a foot; thence northeasterly and parellel with H ar-
rison street one hundred and one feet more or less to 
line of lands of P aul F. Gerhard and thence north 
thirty  five degrees and th irty  three minutes west, two 
hundred and forty-four feet and thirty hundredths of a 
foot to the centre of Oakwood avenue and place of 
Beginning.

T h e  Se c on d  T r a c t . Beginning in the centre of 
Oakwood avenue at the northeast corner of the prop-
erty conveyed to P aul F . Gerhard, by the said Charles 
Heath from thence running northeasterly along the 
centre of Oakwood avenue one hundred and two feet- 
and fourteen hundredths of a fo o t; hence south thirty 
five degrees th irty  two minutes east two hundred and 
forty five feet and sixty five hundredths of a fo o t; 
thence southwesterly and parallel with Harrison 
street eighty six fe e t; thence north thirty five degrees 
th irty  two minutes west one hundred and thirteen 
feet; thence south fifty one degrees seventeen minutes 
west fourteen feet and thence north thirty five degrees ^  
thirty two minutes west one hundred, and thirty one 
feet and tw enty one hundredths of a foot to the centre 
of Oakwood avenue and place of Beginning. The 
above two tracts being a portion of the same premises 
conveyed to the said Charles Heath by Emma S. W in-
slow and husband by deed dated August 26, 1887 
and recorded in the Essex County Register s office 
in Book Q 23 pages 550, &e.

The premises above described are mortgaged by 
Charles Heath of the said Township of South Orange 40
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to Edmund F. Heath, of the City of Newark, Essex 
County, New Jersey, to secure the payment of Thirty 
thousand dollars in one year from the date of the 
mortgage with lawful interest at per cent, per an-
num, payable semi-annually according to the condi-
tions of a bond bearing even date therewith. Said 
mortgagor not to apply for any deduction by reason 
of this mortgage from the taxable value of said lands. 

10 The mortgage is dated and acknowledged the eighth 
day of December, A. D., eighteen hundred and ninety 
two before Edw. H. Duryee a Master in Chancery of 
New Jersey.

And received in the office July 16, A. D., 1900, at 
1.52 P. M.

JOHN P. DEXHEIMER,
R e g i s t e r .

CERTIFIED COPY OF MORTGAGE.

CHARLES HEATH 
To

EDMUND F. HEATH.

The original mortgage of which this is an abstract 
copy, was received in the Register’s Office of the 
County of Essex, State of New Jersey, on the 16th 
day of July, A. D., 1900, at 1.52 o’clock in the after-
noon and registered in Book IT 15 of mortgages for 
said County on pages 121-123.

JOHN P. DEXHEIMER,
R e g i s t e r .

40
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EXHIBIT C: 6.

B e t w e e n

Ma r j o r ie  He a t h  Co n n o l l y , 

e t  a l s . ,

F r e d e r ic k  R. Ma d d o c k , Substi-
tuted Administrator, &c.,

D e f e n d a n t s .

10

Gentlemen:
Under the order of the Court of Chancery dated 

October 23, 1912, on motion of Edward A. & William 
T. Day appointing me as an Expert Accountant to 
make an examination of the books, papers and memo: 0̂ 
randa of all transactions of Charles Heath with Ed1 
mund F. Heath personally, and also those of Charles 
Heath with the co-partnership firm of Edmund F. 
Heath and Son— t

I would respectfully report that the books and 
papers show that the firm of Edmund, F. Heath & Son 
consisted of Edmund F. Heath and Charles Heath; 
that I was unable to procure any copy of the Articles 
of Copartnership, but the transactions on the books 
show that the capital of the Arm was not jointly 30 
owned but that the interests of the two partners va-
ried from time to time; that each partner participated 
equally in the profits which were divided yearly; that 
no interest was credited either of the partners for 
the capital he had invested in the concern, neither 
was he charged with interest for any sum he might 
owe the firm; that it appeared that Edmund F. Heath 
kept no separate personal bank account, but that all 
his transactions apparently were kept under the head 
of Edmund F. Heath. 40

i



132
E x h i b i t  C .  6.

That while some of the transactions of Charles 
Heath were entered in the books of the firm, he in ad-
dition kept a private bank account; that on and after 
December, 1894, Charles Heath acted as bookkeeper 
and received an additional salary which was credited 
him on the ledger. I did not deem it essential to go 
back of July 1, 1890, in examining the interests of 
the two partners but started from that date, the books 
showing at that time that Charles Heath’s interest 
in the firm amounted to $6,362.25 and Edmund F. 
Heath’s to $52,819.25. From that time on each part-
ner was charged with the various payments made on 
his account and credited with any monies he put in 
and his annual share of the profits of the business.

These accounts showed that at the time of the death 
of Charles Heath on July 7, 1900, he was indebted to 
the firm in the sum of $26,548.11 and Edmund F. 
Heath had invested in the firm the sum of $71,793.43.

20 This sum of $26,548.11 was virtually owing by 
Charles Heath to his father under the conditions of 
the partnership and this indebtedness remained in 
this situation upon the books at the time of the death 
of Edmund F. Heath.

I annex Schedule showing the transactions yearly 
of the partners.

With regard to the personal transactions between j 
Edmund F. Heath and Charles Heath, the books show 
that commencing with December 9, 1892 and ending 

30 April 5, 1893 Edmund F. Heath’s personal account 
was debated by certain checks drawn to the order 
of Charles Heath and amounting to the sum of $32,- 
132.16; these sums were not credited to Charles Heath, 
he evidently placing them to his credit in his per-
sonal bank account. I annex Schedule showing the 
various sums so charged Edmund F. Heath.

While I was unable to get the cancelled checks, I 
the stubs of the firm’s check book show they were 1 
drawn in the handwriting of Charles Heath and the

40
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entries in the ledger made by the bookkeeper of the 
concern. I can find no mention in any of the firm’s 
books of any mortgage given for these checks; they 
were transactions out of the Company’s business; 
being personal matters Charles Heath’s account does 
not sdiow that any of this amount was repaid his 
father; there is no charge to him and no credit to his 
father.

The stubs simply show the checks were drawn to 10 
the credit of Charles Heath but give no other informa-
tion. I would say that the Journal entries give no 
further facts than are stated in the Ledger.

There was no Cash book kept and the Ledger, the 
Journal and the Check stub book being the only books 
kept where such transactions could appear.

After the death of Charles Heath his account drop-
ped out of the books of Edmund F. Heath & Son and 
no entries under his name appears.

The accounts of the estate of Charles Heath were 20 
kept by Edmund F. Heath as Executor during the 
life of the latter in his handwriting and after his 
death by Frederick R. Maddock, Administrator.

There was No Inventory or Accounting of the same 
filed by Edmund F. Heath, * * * but they were
filed by Frederick R. Maddock and showed that 
Edmund F. Heath personally advanced $2,537.02 to 
settle bills and claims against Charles Heath’s estate.

In these books and in the Inventory and Account-
ing no mention is made of the $30,000.00 mortgage 20 
and no interest is charged the Estate of Charles 
Heath on the same, neither is there any charge for 
interest on the balance due the firm of Edmund F. 
Heath and Sons of $26,548.11.

Respectfully submitted,
RICHARD K. STEVENS,

C e r t i f i e d  P u b l i c  A c c o u n t a n t  o f  

N e w  J e r s e y  a n d  N e w  Y o r k .

40



S T A T E M E N T  O F T H E  P E R S O N A L  A C C O U N T  

O F C H A R L E S  H E A T H  W IT H  T H E  F IR M  O F 

E D M U N D  F. H E A T H  & SON FRO M  

J U L Y  1, 1890 to J U L Y  7, 1900.

D R .

July I, 1891, Sundry payments for year...............  $11,749.68
Balance ........................................  35°-95

$12,100.63

July i, 1892, Sundry payments ............................  $ 7,35946

$ 7,359-46

July i, 1892, Balance due Co.................................. $ 2,896.03
“ 1893, Sundry payments ................... ........  6,347.70

$ 9,243.81

C R .

July i, 1890, Interest in Com pany......................... $ 6>36q-2|
July X, 1891, Profit & L o ss......................................  5,73 -3

$12,100.63

Tulv i, 1891, Interest in Com pany......................... $ 350-95
1892, Profit & L o ss............... ......................  4,11248

“ “  Due C o m p a n y ....................................  2,896.03

$ 7,35946

July i, 1893, Profit & L o ss......................... ...........$ 3>675-20
“  1893, Balance due C o ...................................  5,568.61

$ 9,243.81

Tulv i, 1893, Balance due Co...............»................  $ 5,568.61
Less Error ............. ....................  -3°

. 5,568.31
' “ 1894, Sundry payments ................................ 9>8i7-74

$15,386.05

July i, 1894, Profit.& L o ss..................... ................. $ I,5*343
“  1894, Balance due C o ...............................  13,872-62

$15,386.05
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July i, 1894, Balance due Co..................................  $ i3 $ 72-62
“ 1895, Sundry payments ................  11,223.52
“ “ Profit & L o s s ... .................................. 137-54

$25,233-68

July 1, 1895, Balance due Co........................  $25,233.68
“ 1896, ....... - .........................................  3, i 84-43

$28,418.11

July 1, 1896, Balance due Co..................................  $26,664.42
“ 1897, Sundry payments ............... . . .........  2,244.96

$28,909.38

July 1, 1897, Balance due Co........................  $24,852.98
“ 1898, Sundry payments ................  4,534-75

$29,3817.73

July 1, 1898, Balance due C o........................  $26,406.32
“ 1899, Sundry payments ................  2,641.64

$29,047.96

July 1, 1899, Balance due C o ........................  $24,803.75
“ 7, 1900, Sundry payments ................  9,166.51

$33,970.26

July 7, 1900, Balance due Co..................................  $26,548.11

July 1, 1895, Balance due Co $25,233.68

$25,233.68

July i, 1896, Profit & L o ss....................................  $ 1,753-69
“ “ Balance due C o ................................  26,664.42

$28,418.11

Ç5
July 1, 1897, Profit & L o ss....................................  $ 4,056.40

“ “ Balance due C o ........ , ........................  24,852.98

$28,909.38

July 1, 1898, Profit & L o s s ..'.................................  $ 2,981.41
“  “  Balance due C o ..................................  26,406.32

$29,387.73
CO

July 1, 1899, Profit & L o ss............. .......................  $ 4,244.21
“ “ Balance due C o ................................  24,803.75

$29,047.96

July 1, 1899, Profit &  L o ss....................................  $ 7,422.15
“ 7, 1900, Balance due C o ............................ 26,548.11

$33,970.26
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STATEMENT OF THE PERSONAL ACCOUNT 
OF EDMUND F. HEATH WITH THE FIRM 

OF EDMUND F. HEATH & SON FROM
JULY 1, 1891 to JULY 7, 1900.

DR. CR.

1891, Sundries .....................
1891, Farm ...........................

“ Balance ........................

.....................  $ 7,40471
......................  1,910.87
.....................  49,242.05

July i, 1890, Capital ..................................
1891, Profit & L o s s . . ...................

........... $52,819.25

...........  5,738.38

$58,557.63
$58,557-63 M-CO

1892, Farm ............................
‘ B a la n c e .........................

......................  $ 1482.35

......................  54,923.57

July i, 1891, Balance ................................
“ 1892, Sundries ...............................
“ “ Profit & L o ss........... .............

............ $49,242.05

............ 3,05140

............ 4,112.47

cc

$56,405.92 $56,405.92

1893, Sundries ......................
“ Farm ............... ............
“  Balance .......................

......................  $ 9,272,68

.......................  1,516.27
.....................  47,809.82

July i, 1892, Balance ................................
1893, Profit & L o ss................... .

...........  $54,923.57

............ 3,675-20

$58,59877 $58,598.77
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J u l y i, 1 8 9 4, F a r m ............. ..................................... $ 1, 3 1 6. 5 0

“  B a l a n c e  ..............................................  5 4, 0 0 7. 3 0

$ 5 5, 3 2 3- 8 0

J u l y 1, 1 8 9 5, F a r m  ............................................... ... $  8 7 4. 6 5

“  P r o fi t &  L o s s ......... .................................  1 3 7. 5 4
“  B a l a n c e  .......................................... ..  6 0, 5 0 0. 3 7

$ 6 1, 5 1 2. 5 6

J u l y 1, 1 8 9 3, B a l a n c e  .............................................. $ 4 7, 8 0 9. 8 2

1 8 9 4,  S u n d r i e s .........................................   6, 0 0 0. 5 6
“  P r o f i t & L o s s ............................... ..  1, 5 1 3. 4 2

$ 5 5 ,3 2 3 .8 o

J u l y 1, 1 8 9 4, B a l a n c e  .............................................. $ 5 4, 0 0 7. 3 0

1 8 9 5,  S u n d r i e s .......................... ..............   7, 5 0 5. 2 6

$ 6 1, 5 1 2. 5 6

N o t e E r r o r i n F a r m a c c o u n t o f $ 1 2 5. 0 0, t h e b al a n c e i n f a v o r o f E d m u n d F . H e a t h b e i n g c a r ri e d a s $ 6 0, 3 7 5. 3 7.

J u l y 1, 1 8 9 6, F a r m ...................................................  $  1 1 5. 9 2

B a l a n c e  ...............................................  6 4, 8 7 7. 2 1

$ 6 4 ,9 9 3. 1 3

J u l y 1, 1 8 9 7, S u n d r i e s  .......... ................................. $ 1, 1 9 9. 1 9

“   B a l a n c e .............................................   6 7, 7 3 4. 4 1

$ 6 8 ,9 3 3- 6 0

$ 6, 0 3 7. 8 5  
6 4, 6 7 7. 9 7

J u l y 1, 1 8 9 5, B a l a n c e  .............................................. $ 6 0, 3 7 5. 3 7

1 8 9 6,  S u n d r i e s  . .■ ............... .'....................   2, 8 6 4. 0 7
“   P r a f i t & L o s s....................................   1, 7 5 3. 6 9

$ 6 4, 9 9 3. 1 3

J u l y 1, 1 8 9 6, B a l a n c e  .............................................. $ 6 4, 8 7 7. 2 1
1 8 9 7,  P r o f i t & L o s s ....... ..........................   4, 0 5 6. 3 9

$ 6 8, 9 3 3. 6 0

$ 6 7, 7 3 4. 4 1
2, 9 8 1. 4 1

J u l y 1, 1 8 9 8, S u n d ri e s  

“   B a l a n c e

$ 7 0, 7 1 5. 8 2

J u l y 1, 1 8 9 7, B a l a n c e ........
1 8 9 8, P r o f i t & L o s s



July i, 1899, Sundries 
“ “  Balance

$ 2,727.01 
66,195.16

$68,922.17

July 7, 1900, Sundries 
“ “ Balance

$ 1,623.87 
71,99343

$73,6i 7-30

July I, 1898, Balance ........
“ 1899, Profit & Loss

July 1, 1899, Balance ........
“ 7, 1900, Profit & Loss

$64,677.97
4,244.20

$68,922.11

$66,195.16
7,422.14

$73,6i 7-30

July 7, 1900, Balance $71-79343
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SCHEDULE.

STATEMENT OF ITEMS OF CHECKS DRAWN 
TO ORDER OF CHARLES HEATH BUT 

CHARGED TO THE ACCOUNT OF
EDMUND F. HEATH. 

Ledger—Pages No. 69 and No. 212.
10

December 9, 1892, check paid Charles Heath

January 3i, 1893,
ft “ tt

February 2, “ U “
u

it it “ “ tt “ a

« « i f it (i tt a

» ft « ft tt « “

“ 13,
ft (C it tt a

a
24,

it if ft ft a

March 28, “ • tt (6

April 5,
a it tt tt tt

$ 1,750.00 
1,250.00 

729.63 
1,663.48

2,525-41
12,450.00

750-00
3,000.00
3,002.22
5,011.42

---------- 20
$32,132.16

30

40
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(EXHIBIT D. HEATH 1.)

This indenture made the twenty sixth day of July 
in the year of our Lord one thousand nine hundred 
and six, Between Lylie Harrison Lewis and George 
Lewis her husband, Annie A. Tawse and Alexander 
Tawse her husband, of the township of Puslinch in 
the county of Wellington and province of Ontario, 

10 Canada, Annie H. Kerr, widow, and Margaretta L. 
Hadden, spinster, of the city of Guelph, province of 
Ontario, Canada, of the first part, and Edmund F. 
Heath and Marjorie Heath of the city of Newark, 
county of Essex and state of NewT Jersey of the second 
part; Witnesseth, whereas the said Lylie Harrison 
Lewis, Annie A. Tawse, Annie H. Kerr and Marga-
retta L. Hadden have an interest in the estate of 
Edmund F. Heath, late of Newark, New Jersey, de-
ceased, under his will bearing date June Sixteenth, 

^  nineteen hundred and two, and proved before the Sur-
rogate of the county of Essex in the state of New 
Jersey and United States of America on the Twenty 
Third day of August, nineteen hundred and four, 
and are all the persons designated by the testator in 
the Thirtenth Section of his said will as “ my nieces 
named Heath and Hadden” , said Lylie Harrison 
Lewis and Annie A. Tawse being the only daughters 
and children of Charles Heath a deceased brother of 
said testator, and the said Annie H. Kerr and Mar- 

30 garetta L. Hadden being the only daughters and chil-
dren of Caroline Hadden a deceased sister of said 
testator; said testator, Edmund F. Heath, never hav-
ing had any nieces named Heath and Hadden except 
the four above mentioned as parties of the first part 
herein; And Whereas, the said parties of the first 
part have agreed to sell, assign, transfer and set over 
unto the parties, of the second part all their right, 
title and interest of every kind and nature in and to 
the estate of said Edmund F. Heath, deceased; Now 

40 Therefore we, Lylie Harrison Lewis and George Lewis
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her husband, Annie A. Tawse and Alexander Tawse 
her husband, Annie H. Kerr and Margaretta L. Had-
den, parties of. the first part aforesaid, in considera-
tion of the sum of Eighty Two Thousand Dol-
lars lawful money of the United States of America 
to us in hand paid by Edmund F. Heath and Mar-
jorie Heath, parties of the second part aforesaid, at 
or before the ensealing and delivery of these presents, 
the receipt whereof is hereby acknowledged, have 
granted, bargained, sold, aliened, remised, released, 
conveyed, confirmed, assigned, transferred and set 
over, and by these presents do grant, bargain, sell, 
alien, remise, release, convey, confirm, assign, trans-
fer, and set over unto the said Edmund F. Heath and 
Marjorie Heath, parties of the second part aforesaid, 
and to their heirs, executors, administrators and as-
signs forever, all our right, title and interest in and to 
the estate of said Edmund F. Heath, deceased, to-
gether with all the lands, tenements, hereditaments, 
appurtenances, goods, chattels, rights, credits, monies, 
bonds, mortgages, accounts, books of account, notes, 
checks, bills, stocks, bonds, securities, assets of every 
kind and nature, choses in action, and all other prop-
erty, real, personal or mixed, belonging to or in any 
wise appertaining to the estate of said Edmund F. 
Heath, deceased. It being our intention to convey 
absolutely to said Edmund F. Heath and Marjorie 
Heath our entire right, title and interest in and to 
every part and parcel of said estate whether the 
same be herein specifically enumerated or not. To 
have and to hold the same unto the said parties of 
the second part, their heirs, executors, administrators 
and assigns forever; And we do hereby make, con-
stitute and appoint the said parties of the second 
part our true and lawful attorneys, irrevocable, in 
our names or otherwise, but at their proper cost and 
charges, to have, use, and take all lawful ways and 
means for the recovery of the lands, tenements, hered-
itaments, appurtenances, goods, chatels, rights,
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credits, monies, bonds, mortgages, accounts, books of 
account, notes, checks, bills, stocks, bonds, securities, 
assets, choses in action and other preperty above con-
veyed, and to demand, receive, prosecute, sue for, 
compound, release and discharge the same and in 
our names or otherwise to institute, conduct, prose-
cute and defend any suits or proceedings at law or in 
equity therefor or pertaining thereto as fully as we 
might or could do if these presents were not made. 
And the said parties of the first part in consideration 
of the premises and of the purchase money above men-
tioned and in order to carry out and facilitate the 
sale and conveyance aforesaid do hereby grant, bar-
gain, sell, alien, remise, release, convey and confirm 
unto the said Edmund F. Heath and Marjorie Heath 
and to their heirs and assigns forever all our rigid, 
title and interest in and to all the following tracts or 
parcels of land and premises;— The First Tract 

20 situate, lying and being in the city of Newark in the 
county of Essex and State of New Jersey; Beginning 
at the north easterly corner of the South Orange Road 
and Bergen Street, as the same is laid out on a map 
made for the said George Lewis by Dunn & Thomp-
son, surveyors, April, 1851, and from thence running 
along Bergen Street north twenty seven degrees and 
thirty minutes east four hundred and fifty four feet 
two inches to the corner of Lot No. 22 on Block D on 
a map of the said property made for the said George 

30 Lewis, thence south sixty two degrees and thirty min-
utes east along the southerly line of Lots Nos. 22 and 
38 on said Blocks two hundred and thirty feet to 
the middle of Hunterdon Street on said map, thence 
south twenty seven degrees and thirty minutes west 
along the middle of said street for four feet six inches 
more or less to a point in range with the southerly 
line of lots Nos. 20 and 63 on Block 0 on said map, 
thence south sixty two degrees and thirty minutes 
east passing along the southerly line of said Lots Nos. 

10 20 and 63 five hundred and five feet to the middle of
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Bruce Street, thence along the middle o f the same 
south twenty seven degrees and thirty minutes West 
two hundred and eighty three feet eight inches to 
the aforesaid South Orange Road, thence along the 
same North seventy four degrees and fifty five minutes 
west six hundred and eighty five feet four inches, and 
thence still along the same north seventy eight degrees 
and fifty five minutes west sixty eight feet one inch 
to the place of Beginning, excepting thereout so much 10 
as has heretofore been sold. Being the same premises 
conveyed by Abraham M. Reynolds, sheriff, to Ed-
mund F. Heath by deed dated March 10, 1863, and 
recorded in Book Y 11 of deeds for Essex County, 
pages 423, 424, 425, 426.

The Second Tract lying on Staunton river, in the 
county of Pittsylvania, State of Virginia, together 
with all buildings and appurtenances thereon situated, 
and all rights, privileges, and easements which now, 
or may hereafter, belong to the said Haley or Heath 
on account of said land; the said land whereby con-
veyed is known as the Pocket-place, and is bounded 
and described as follows—Beginning at an Elm Tree 
on Staunton River at a corner with Lee’s land, South 
sixty six (66) East nine (9) chains, South fifty seven 
(57) East eleven point fifty (11.50) chains, to a black 
Jack stump, south one (1) East thirty two point 
fifty (32.50) chains to a pine stump and pointers, 
south fifty two (52) West eight (8) chains to a pine 
stump in bottom, South seven and a half (7y2) West 
eleven point thirty five (11.35) chains to a pine stump 
and pointers, corner with five different tracts of land, 
viz; Franklin, negro named Haley and others, South 
forty two (42) East fifteen (15) chains to a black 
Jack and pine stump, south sixty seven (67) East 
twenty nine (29) chains, South seventy two (72)
East twenty five point fifty (25.50) chains to a cor-
ner with Snow and Huendley, North fifty three (53),
East twenty one point fifty (21.50) chains to a small 
chestnut corner with H. B. Haleys land, thence North s  ^
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sixty seven (67) West thirteen (13 ) chains to a corner 
Red Oak, on Snows mill road, thence North fifty three 
(53) West two point fifty (2.50) chains to pointers 
near said mill road, thence North thirty five three 
quarters (35%) East seventy two chains to the mouth 
of a branch on Staunton river, thence with the said 
river two hundred thirty nine point sixty (239.60) 
chains, as it meanders to the Beginning, the whole 

10 containing nine hundred and sixty (960) acres, as 
per recent survey made by L. H. Pigg, county surveyor 
of Pittsylvania county, Being the same premises which 
was conveyed by Archibald Haley and Martha A. A. 
Haley his wife to Edmund F. Heath by deed recorded 
in the county clerks office of Pittsylvania County court 
on the 17th day of M:arch, 1887 at 9 o’clock a. m. Also 
any and all other lands and real estate wheresoever 
situate belonging to said Edmund F. Heath, deceased, 
at the time of his death or owned ot acquired by his 

20 estate after his death Together with all and singular, 
the tenements, hereditaments, and appurtenances 
thereunto belonging, or in anywise appertaining, and 
the reversion and reversions, remainder and remain-
ders, rents, issues and profits thereof. And Also, all 
the estate, right, title, interest, dower and right of 
dower property, possession, claim and demand what-
soever, as well in law as in equity, of the said parties 
of the first part, of, in or to the above described prem-
ises, and every part and parcel thereof, with the ap- 

30 purtenances. To Have and to Hold, all and singular 
the above mentioned and described premises, together 
with thé appurtenances, unto the said Edmund F. 
Heath and Marjorie Heath their heirs and assigns 
forever^ to the only proper use, benefit and behoof of 
the said Edmund F. Heath and Marjorie Heath their 
heirs and assigns forever. And the said parties of the 
first part in consideration of the premises and of the 
purchase money above mentioned do hereby grant, 
bargain, sell, assign, transfer and set over unto the 

40 said Edmund F. Heath and Marjorie Heath the fol-
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lowing bonds, mortgages, securities and personal 
property, viz:

First. Chattel Mortgage dated October 1, 1904, 
made by Frederick R. Maddock to Margaret C. Heath, 
executrix of Edmund F. Heath, to secure Five Thou-
sand Dollars, recorded in Book 152 of chattel mort-
gages for Essex County, New Jersey, pages 578 to 580.

Second. Chattel Mortgage dated October 1, 1904, 
made by Frederick R. Maddock to Margaret C. Heath, 
executrix of Edmund F. Heath, to secure Fifteen 
Thousand Six Hundred and Twenty Five Dollars and 
Eighty Three Cents, recorded in Book 152 of chattel 
mortgages for Essex County, New Jersey, pages 582 
to 585.

Third. Bond and mortgage dated July 1, 1897, 
made by James Brown and wife to Edmund F. Heath 
to secure the sum of Sixty Five Hundred Dollars.

20Fourth. Bond and mortgage dated June 1, 1883, 
made by James Brown and wife to Edmund F. Heath 
to secure the sum of Eight Thousand Dollars recorded 
in Book F 8 of mortgages for Essex County, New 
Jersey, pages 242, 243 and 244.

Fifth. Bond and mortgage dated June 12, 1882, 
made by James Brown and wife to Charles Heath to 
secure the sum of Eighty Five Hundred Dollars (since 
reduced to Seven Thousand Dollars) recorded in Book 
B 8 of mortgages for Essex County, New Jersey, pages ^  
439, 440 and 441, and assigned by Charles Heath 
to Edmund F. Heath, recorded in Book No. 33 of 
Assignments of Essex County, New Jersey, pages 106 
and 107.

Sixth. Bond and mortgage given by Charles Heath 
and wife to Edmund F. Heath to secure the sum of 
Thirty Thousand Dollars covering property on corner 
of Centre Street and Hamilton Road, South Orange,
New Jersey, and property on Oakwood Avenue, or-
ange, New Jersey. 40
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Seventh. Bond and mortgage dated April 15,1901, 
made by David Grotta to Edmund F. Heath to secure 
the sum of Sixteen Hundred Dollars, recorded in 
Book U 15 of mortgages for Essex County, New Jer-
sey, on pages 421 and 422.

Eight. Bond and mortgage dated June 20, 1900, 
made by Louis Atz and wife to Edmund F. Heath to 
secure the sum of Four Thousand Dollars (since re- 

10 duced to Five Hundred Dollars) recorded in Book 
D 15 of mortgages for Essex County, New Jersey, 
pages 1 and 2.

Ninth. Essex Club Bond No. 26 dated June 1, 
1888, for Five Hundred Dollars.

Tenth. Fifty Six shares capital stock National 
State Bank of Newark, New Jersey of Fifty Dollars 
each, certificate No. 249.

Eleventh. One hundred and twenty shares cap- 
ital stock National Newark Banking Company of 
Fifty Dollars each, certificate No. 2121.

Twelfth. Forty shares capital stock of The Perch- 
eron Norman Horse Co. of One Hundred Dollars each, 
certificate No. 73 (worthless not inventoried.)

Thirteenth. Sixty eight shares capital stock New 
Jersey State Agricultural Society of Twenty Five 
Dollars each, certificate No. 313 (seventy five per cent 
of the principal has been paid on this stock, the value 
of balance is unknown.)

30 Fourtenth. Forty nine shares capital stock of The 
American Insurance Company of Newark, New Jer-
sey, Five Dollars each certificate No. 238.

Fifteen. Note of Two Thousand Dollars made by
F. R. Maddock dated October 1, 1904, with accrued 
interest. Also all cash in bank and all other goods, 
chattels, rights, credits, monies, bonds, mortgages, ac-
counts, books of account, notes, creeks, bills, stocks, 
bonds, securities, assets of every kind and nature, 
choses in action and all other property belonging to 

40 or in anywise appertaining to the estate of Edmund
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F. Heath, deceased, or in and to which it has any 
right, title or interest whatsoever.

To Have and to hold the same unto the said Edmund 
F. Heath and Marjorie Heath their heirs, executors, 
administrators and assigns forever, to the only proper 
use, benefit and behoof of the said parties of the sec-
ond part their heirs, executors, administrators and 
assigns forever. And we hereby make, constitute and 
appoint said Edmund F. Heath and Marjorie Heath 
our true and lawful attorneys irrevocable in our names 
or otherwise, but at their proper costs and charges, 
to have, use and take all lawful ways and means for 
the recovery of all the goods, chattels, rights, credits, 
moneys, bonds, mortgages, accounts, books of account, 
notes, checks, bills, stocks, bonds, securities, assets, 
choses in action and other property above conveyed, 
together with the money due and to grow due thereon 
with the interest, and to demand, receive, prosecute 
sue for, compound, release and discharge the same and 
in our names or otherwise to institute, prosecute and 
defend any suits or proceedings at law or in equity 
therefor or pertaining thereto as fully as we might 
or could do if these presents were not made. We also 
agree to execute and deliver from time to time such 
other or further conveyances and transfers as may be 
necessary or desirable from time to time in order to 
vest the title to the real and personal property above 
conveyed in the party of the Second part.

In Witness Whereof we have hereunto set our hands 
and seals the day and year first above written. 
Signed, sealed and delivered 

in the presence of 
E .  T a t h a m

LYLIE HARRISON LEWIS (L. S.)

GEORGE LEWIS (L. S.)

ANNIE A. TAWSE (L, s.)
ALEXANDER TAWSE (L . s.)
ANNIE HEATH KERR (L. s.)
MARGARETTA L. HADDEN (L. s.)
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EXHIBIT D. CONNELLY 1.

Inventories 0 2 p. 70. 
v Charles Heath, Dec’d.

Filed Oct. 5, 1900.

A True and perfect inventory and Appraisement 
of the Personal Property of Charles Heath late of 
the County of Essex, deceased, made by Edmund F. 
Heath, Executor, and John J. Berry and Emanuel 
Hanson, two discreet and impartial persons this fifth 
day of October, A. D. 1900.

Household furniture at residence 458
( Centre St., South Orange. . . . ...........  $952.25

2 Wagons, Saddles, &c.....................  30.
268 Books (Miscellaneous)...................  50.
Paintings ..............................   575.
Silverware .................    216.15
Jewelry ........... .................. ...............• • • 1402.25
Poultry and Dogs........................   47.20
Cash in Bank.....................................   420.60
Value of Insurance Policies...................  6158.10
Cash on hand..........................................  130.75

T otal.................................................$9982.30
EDMUND F. HEATH,

E x e c u t o r .
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J o h n  J. B e r r y  i

E ma n u e l  Ha n s o n  j

Essex County, to wit: John J. Berry, one of the ap-
praisers in the annexed inventory named, being duly 
sworn, on his oath says, that the goods, chattels and 
credits, in the annexed inventory set down and spe-
cified, were by him appraised according to their just 
and true respective rates and values after the best jo  
of his judgment and understanding, and that Eman-
uel Hanson, the other appraiser whose name is there-
unto subscribed, was present at the same time with 
this deponent, and consented to the said valuation 
and appraisement; and that they appraised all things 
that were brought to their view for appraisement.

JOHN J. BERRY.
Sworn this Oct. 5, 1900, before 

me
J. W. E l l o r , 20

Surrogate..

Essex County, to wit : Edmund F. Heath, Execu-
tor of Charles Heath, deceased, being duly sworn on 
his oath says that the annexed writing contains a 
true and perfect inventory of all and singular the 
goods, chattels and credits of the said Charles Heath, 
deceased, as far as have come to his possession or 
knowledge or to the possession of any other person JO 
or persons to his use, to his knowledge.

EDMUND F. HEATH.
Sworn this Oct. 5, 1900 before me 

J. W. E l l o r ,
S u r r o g a t e . .

40
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EXHIBIT D. CONNELLY 2.

Order to Limit Creditors.

Book 6, p. 441.
July 27th, 1900. 

ESSEX COUNTY SURROGATE’S OFFICE.

E d mu n d  F. H e a t h , 1 S u r r o g a t e ;
E x e c u t o r . ( O r d e r s  t o

Ch a r l e s  H e a t h , L i m i t

D e & d .  ]i C r e d i t o r s .

On application of the above named executor it is 
Or d er ed  that the said Executor give, public notice to 
the Creditors of the Estate of said Decedent, to bring 
in their debts, demands or claims against the same, 
under oath, within nine months from this date, by 
setting up a copy of this Order, within twenty days 
hereafter, in five of the most public places in the 
County of Essex for two months, and also, within 
the said twenty days, by advertising the same in the 
Newark Evening News for the same space of time, 
and if any Creditor shall neglect to exhibit his or 
her debt, demand or claim, within the said period 
of nine months’ public notice being given as afore-
said such creditor shall be forever barred of his or her 
action therefor against the said executor.

By J. W. ELLOR,
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EXHIBIT D. CONNOLLY 3.

Proof of publication, of order to limit creditors and 
order to bar creditors.

ESSEX COUNTY ORPHANS’ COURT.

------------------------------------------------  10

Decree
B a r r i n g

C r e d i t o r s .

It appearing by due proof that the notice given 
pursuant to the order of the Surrogate made on the 
27th day of July, nineteen hundred, limiting creditors 
of the Estate of the above named decedent to nine 
months to bring in their claims and demands against 
said Estate has been advertised and published accord-
ing to law:

It is ordered that all creditors of said estate, who 
have neglected to bring in their claims and demands 
against said estate within the time so limited, be for-
ever barred from their action therefor against the 
Executor of said decedent.
Dated April 27th, 1901.

J. W. ELLOR, 30 
S u r r o g a t e .

40
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EXHIBIT D. CONNOLLY 4.

ESSEX COUNTY ORPHANS’ COURT. 

Account of Executor.

10 I n  t h e  ma t t e r  of  t h e  E s t a t e  

of  Ch a r l e s  He a t h , D e c e a s e d .

The account of Edmund F. Heath, now deceased, 
who was in his lifetime the executor of Charles Heath, 
deceased, made by Frederick R. Maddock, adminis-
trator, with the will annexed of Edmund F. Heath, 
deceased.

2 0  First This accountant charges himself
Amount of Inventory $9,982.30

30

40

Second Income Account, 

Dec. 29th, 1900,

Reed. from Interest Insurance Co.

six checks $116.88

Apr. 26/01 Reed. from Mr. Gerhard 10.00

I « Mr. Aymar, rent Sept.
27/01 to Dec. 4/01 916.62

Sept. 27/01 “ a Daniel O ’Hare 40.00

Dec. 4/02 “ Mr. Aym ar rent 1,399-94
Nov. 3/02 (S « Daniel O ’Hare 18.00

Dec. 2/03 U a Mr. Aym ar rent 1,399-93
Apr. 1/04 « Ü <( ct (i 466.64

Sept. 10/04 “ Mr. W illiam Graves, rent 625.00

Total, $4,993-oi

Third Loan Account.

Jan. 18/01 Loan from Edmund F. Heath $ 950.00

Apr. 6/01 “ “ “ “ “ 857.77
Sept. 27/01 * “ “ “ “ “ $860.00

Less returned i 3°-75
----------- 729-25

Total, $2,537-02
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Fourth This accountant prays allowance for bills as follow s: 

Voucher No.
2 Aug. 4/00 Paid Surrogate Ellor $24.45

3 “ 14/00 “ Feist, butcher 120.85

4 U 17/00 “ Frederick Frelinghuysen, for note 1,83750

5 23/00 “ Edward H. Duryee, for note 502.50

6 u Von Lengerke and Detwold,
sporting goods 1.11

7 a 24/00 “ T. P. Garretson & Co. 13-77
8 “ Spratts patent 3-25
9 a 30/00 “ Carbolic Soap Co. 6.87

IO Sept. 10/00 “ Wm. B. Bond & Co. 28.65
i i “ 12/00 “ National New ark Bank, for note 995-56
12 (i 12/00 u M fg. National Bank, for note 747.00

13 “ 13/00 “ H. M cGraw, physician 17.50
14 « 15/00 “ J. F. McDonough, flowers 4.00

15 a 19/00 “ Marshall & Ball, clothing 16.00

i6 a 26/00 “ J. A. Logan, undertaker 206.64

17 Oct. 4/00 u Dr. S. Runyon & Cobb 253-00

18 “ 11/00 “ Taxes, Oakwood Ave. 110.40

19 “ 11/00 Taxes, South Orange 101.20

20 “ 11/00 “ 11 « a 139.70

21 “ 13/00
« W ard & Son, grocer 16.95

23 “ 31/00
« B. Altman & Co., dry goods 4.00

22 « 15/00 “ James W. Shaw, carpenter 61.15

24 31/00 II Telephone 6.84

25 Nov. 3/00
II Andrew Alexander 3.00

26 «< 5/00 “ Wm. Rockefeller, express 500

28 15/00 » Hughes & Son, ranges, etc. 3-56
27 “ 12/00 Stern Bros. 7-57
29 “ 20/00 W ater Ice Company 1507

30 “ 29/00 “ Ballantine, interest 250.00

31 Jan. 18/01 u Jane O ’Rourke, return loan 2,108.34

32 Apr. 5/01 f* Allen & Volker, painting 346.15
33 it

5/01 “ E. F. Heath & Son, return loan 258.18

34 f 5/01
it South Orange water tax 6.68

35 U 8/01 “ Holmes B. Co., repairing wires 42.13

36 “ 27/01 “ Ballantine, interest 250.00

37 M ay 23/01 “ O ’Brien for letting house 137-08

39 June 22/01 “ Essex & H. Gas Company 9-79
38 “ 15/01 “ P. Kernan, cleaning cess-pools 45.00

40 M ay 9/01 “ E. Lutz, plumbing 36.02

41 July 18/01 “ R. A. Osborne, insurance 43.88

42 Sept. 4/01 It James S. Shaw, carpenter 123.98

43 “ 27/01 “ Ira Budd, heating 844.65

44 Oct. 5/01 “ Williams, collector taxes 106.52

46 ((
5/01 “ Palen for taxes Centre Street 115-50

47 “ 16/01 " Ballantine, interest 250.00

45 U 16/01 “ Barnet, taxes, Centre St. 94.67

49 Sept. 10/02 II Ira Budd, plumbing 98.89
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6 0 M a y 9/ 0 3 P a i d E. H u g h e s & S o n, r e p ai r s 5- 1 0

6 1 “ 2 1 / 0 3 T . S. P. F i t c h, p h y si c i a n 1 0 0. 0 0

6 2 J u n e 3/ 0 3
a G. V o l k e r , p a p e ri n g 2 4. 5 0

6 3 J u l y 6 / 0 3 “ E. L u t s, pl u m b e r 6 2. 1 0

6 4 “ 2 5 / 0 3
a J. V r e e l a n d , c a r p e n t e r 6. 4 6

6 5 O c t. 7/ 0 3 “ R . F. B a ll a n ti n e, i n t e r e s t 2 5 0. 0 0

6 6
«

8 / 0 3 C. J. B a r n e t t, c oll r. t a x e s 1 5 6. 0 0

6 7 “ 1 2 / 0 3 « W . W . P a l e n, t a x e s 6 6. 0 0

6 8
U

1 4 / 0 3
u C. A . M e i g s, c oll r. 1 3 3- 9 0

6 9 N o v . 1 4 / 0 3
« A . V o l k e r , m a s o n 1 5- 9 5

7 0 D e c. 1 3 / 0 3 “ A . V o l k e r , m a s o n 2 0. 9 0

7 1 J a n. ■ 4/ 0 4 “ J. C. O ’ B ri e n, c o m m i s si o n 1 5 0. 0 0

7 2
u

1 4 / 0 4
6i J. S. S h a w , c a r p e n t e r 1 5 9- 2 5

7 3 M a r.  2 / 0 4
U G. V o l k e r , p ai n t e r 3 7 8. 2 4

7 4 “ 1 4 / 0 4 « C. A . M e i g s, c o ll r. t a x e s 5 7 9- 9 8

7 5 J u n e 1 / 0 4 “ A . H o f f m a n , pl u m b e r 7 7. 0 0

3 0 T o t a l, $ 1 4, 1 2 2. 6 2

A l s o p r a y s a ll o w a n c e f o r

D e c r e a s e i n v a l u e h o u s e h ol d g o o d s  $ 3 7 3- 2 5

“  “  “  p o u l t r y a n d d o g s  4 7. 2 0

T o t a l $ 1 4, 5 4 3. 0 7

4 0
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R E C A P I T U L A T I O N .

Fifth

Amount chargeable to account as to 
Corpus

Am ount chargeable to account as to 
Income

Am ount chargeable to account as to 
Loan

$9,982.30

$4,993.01

2,537.02

$7,530-03 1 0
Amount for which allowance is prayed

as to Income $14,543.07

Less balance of allowances exceeding 
Income

$7,013.04

7,013.04

Balance of Corpus on hand $2,969.26

S T A T E M E N T  O F  A S S E T S .

Sixth

Paintings on hand $575-00
Books on hand 50.00

Silver on hand 216.15

Jewelry on hand 1,402.25

Balance on hand 725-86

$2,969.26

20

L IA B I L I T I E S .

Due Edmund F. Heath for Loan $2,537-02

Balance on hand $ 432 24

FREDERICK R. MADDOCK, 30
S u b s t i t u t i o n a r y  A d m i n i s t r a t o r ,  & c . ,  

o f  E d m u n d  F .  H e a t h ,  D e c e a s e d .

40
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St a t e  op  N e w  J e r s e y , 
Co u n t y  of  E s s e x .

F r e d e r ic k  R. Ma d d o c k , being duly sworn on Iiis 
oath according to law, saith that he is the Adminis-
trator with the will annexed of Edmund F. Heath, 
deceased, who was in his lifetime the executor of 
Charles Heath, deceased, that the foregoing account 

10 is in all things just and true both as to the charge 
and discharge thereof, according to the best of his 
knowledge and belief.

FREDERICK R. MADDOCK.
Sworn and subscribed to before me 

this 22nd day of November, 1911.
C h a r l e s  F. L a n d me s s e r ,

A  N o t a r y  P u b l i c  o f  N e w  J e r s e y .

20
EXHIBIT D. CONNOLLY 5.

Petition of Frederick R. Maddock for letters of sub-
stitutionary administration with the will annexed of 
Charles Heath, deceased.

EXHIBIT D. CONNOLLY 6.

30
Order appointing substituted administrator c. t. a. 

in the matter of the estate of Charles Heath, deceased.
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EXHIBIT D. CONNOLLY 7. 

ESSEX COUNTY ORPHANS’ COURT.

I n  t h e  m a t t e r  o f  t h e  E s t a t e  o f  /  A c c o u n t  o f

) A d m i n i s t r a -
C h a r l e s  H e a t h , D e c e a s e d . i t Q r  q  p  ^

The account of Frederick R. Maddoek, administra-
tor, with the will annexed of Charles Heath, deceased, 
of the Village of South Orange, Essex County and 
State of New Jersey.

F I R S T  This accountant charges himself with the 

amount of assets which came into his 

hands $2,969.26

S E C O N D

IN C O M E  A C C O U N T .

Dec. 6/04 

“ 2 / 0 5

Nov. 9/05 
Dec. 8/06 

Dec. 11/07 
Dec. 12/07 
Apr. 9/08 
M ay 6/08 
June 4/08 

Aug. 11/08 
Sept. 9/08 

July 7/08 

Sept. 7/09 
Sept. 6/10 
Jan. 3/10 

Feb. 28/10 

Sept. 4 /11 

Oct. 5 /11 
Apr. 8/12

Cash from William Graves for rent

J. Vreeland
“ “ 12 months

William Graves for rent, 12 months

Rebate Taxes
W illiam Craves

<i ' a

for rent, 4 months 
“ “ 1 “

a ((

u a

“  “  12 months, $135

Sundries 
J. G. Merkel

“  “ 12 months, $135

“  William Graves for rent, 12 months, $135 
“ “ " “ “  “  1 month, $135
“ “ “  “  “  “ 6 months,

$375-00
1.500.00 

2.25
1.500.00
1.500.00 

.80
500.00 
13500
175.00 
13500 
13500
95-00

1.620.00
1.620.00 

1.09 

9-35
1.620.00 

13500
810.00

T O T A L  IN C O M E , $11,868.49
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E x  h i b i t   D .   C o  n  n e l l y  7.

T H I R D   T h i s a c c o u n t a n t p r a y s all o w a n c e f o r bill s a s f o ll o w s :  

V o u c h e r N o.

1 9 0 4

I N o v .  3 r d  P a i d B all a n ti n e, I n t e r e s t $ 2 8 7. 5 0

2 D e c.  3 r d “ A m e r i c a n S u r e t y C o m p a n y 1 0. 0 0

3 D e c. 3 0t h “ C. J. B a r r e t t, c o ll e c t o r 2 3 7- 5 0

4 D e c. 3 1 s t  

1 9 0 4

Cl
C. A . M e i g s,  c o ll e c t o r 1 2 6. 9 6

5 N o v .  7 t h  

1 9 0 4

A m e r i c a n S u r e t y C o m p a n y 1 0. 0 0

6 M a r. 2 6 t h “ A .  H o f f m a n pl u m b e r 2 4 3- 8 5

7 M a y  5 t h “ B all a n ti n e, i n t e r e s t 2 5 0. 0 0

8  A p r .  7 t h “ G. V o l k e r, p ai n t e r 2 2 4. 0 8

9 S e p t.  9 t h “ J a s. S h a w , c a r p e n t e r 2. 9 9

1 0  O c t.  1 7 t h E. H u g h e s & S o n . 8 6

1 1 O c t.  1 5 t h
I t

A .  H o f f m a n, pl u m b e r I 4 3- 7 6
1 2 D e c. 1 0 t h  

1 9 0 5

J a s. S h a w , c a r p e n t e r 4- 5 5

1 3 J a n.  5 t h
f l

C.  A .  M e i g s, c o ll e c t o r ■ 3 6

1 4 F e b. 2 4 t h “ J a s. S. S h a w , c a r p e n t e r 8- 3 3
1 5  J a n.  7 t h  

V o u c h e r N o.

I t
M t. P l e a s a n t C e m e t e r y C o. 1. 5 0

1 6 J u n e  6 t h  P a i d G r a v e l  S p o t t i s w o o d e  &  C o. 1 2. 0 0

1 7 A u g .  8 t h “ A . H o f f m a n , pl u m b e r 2 0. 0 0

1 8  S e p t.  6 t h “ R . A . O s b o r n e, i n s u r a n c e 1. 3 8

1 9 O c t.  1 3 t h “ W il l i a m G r a v e s, t e n a n t 7- 5 7
2 0 O c t. 2 4 t h “ R. A . O s b o r n e, i n s u r a n c e 4 8. 7 6

2 1 O c t. 3 0t h “ C. A . M e i g s, t a x e s 1 2 9- 3 4
2 2 N o v . 1 4 t h “ J. V r e e l a n d, c a r p e n t e r 1 1 1. 6 0

2 3 N o v . 1 6 t h “ I n t e r e s t M. C. H e a t h , g u a r d i á n  2 5 0. 0 0

2 4 N o v . 2 0t h
i t “  “  “  “  “ 1 0. 0 0

2 5 D e c. 1 4 t h “ C. 0 . V o ll m a n , pl u m b e r 2 2. 0 0

2 6
U

R . A . O s b o r n e, i n s u r a n c e 3 1. 7 5
2 7 D e c. 2 0t h  

1 9 0 6

C. J. B a r r e t t, c o ll e c t o r 2 5 3. 0 0

2 8 M a y 2 3 r d “ I n t e r e s t, M. C. H e a t h, g u a r d i a n  4 9 0. 0 0

2 9 J u l y  6 t h “ R e p a i r i n g w i n d o w •39
3 0 J u l y 1 3 t h J. V r e e l a n d, c a r p e n t e r . 1. 3 8

3 i J u l y 2 8 t h F r a n k G. C o u g h t r y, a s s e s s m e n t 1 4 9. 2 0

3 2 A u g . 1 5 t h “ K i m m e rli e & M i n d e r, fl o ri s t 1 3- 5 0

3 3 S e p t, n t h J. V r e el a n d, c a r p e n t e r 1 0. 0 6

3 4 S e p t. 2 4 t h “ J. A ll e n , p ai n t e r 3. 0 0

3 5 O c t.  1 3 t h
u

A m e r i c a n S u r e t y C o m p a ñ y 1 0. 0 0

3 6 D e c. 1 9 t h C h a s. J. B a r r e t t, t a x e s 2 9 7. 5 0

3 7 “ F. B. C o u g h t r y, “ 1 3 6. 0 0
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1 9 0 7

3 8 F e b. 1 8 t h P a i d V i l l a g e o f  S o u t h O r a n g e $ 7 6. 2 8

3 9 M a r.  9 t h
a

B r o w e & C o., g a s fi x t u r e s 1 4. 7 0

4 0 “  2 7 t h “ O. V o l k e r , m a s o n 2 8. 3 0

4 1 J a n.  1 3 t h A . H o f f m a n, pl u m b e r 4 3 9 8

4 2 J a n.  1 3 t h
<( , H. M e y e r s 2 9. 6 0

4 3 J u l y 1 2 t h
( C J. V r e e l a n d, c a r p e n t e r 9. 6 9

4 4 “   1 9 t h “ A . W a l t e r s, a r c hi t e c t 1 9. 0 0

4 5 S e p t. 1 2 t h
( ( I n t e r e s t F . R. M a d d o c k, g u a r di a n  5 0 0. 0 0

4 6 N o v . 1 3 t h A . H o f f m a n, pl u m b e r 1 2. 4 9

V o u c h e r

4 7

N o.

1 9 0 7

N o v. 1 5 t h P a i d

P a g e 3.  

T a x e s S o u t h O r a n g e

$ 4, 2 9 4. 9 2

$ 1 1 7 4 7

4 8 “  3 0t h “ O a k w o o d A v e . l o t s t a x e s 1 1 9. 9 8

4 9 D e c.  4 t h
U A m e r i c a n S u r e t y C o. 1 0. 0 0

5 0 D e c.  1 8 t h * * T a x e s S o u t h O r a n g e 3 3 0. 7 5

5 1

1 9 0 8

J a n.  3 r d
« J. V r e el a n d, c a r p e n t e r I 9 -3 Ï

5 2 “  4 t h “  M t. P l e a s a n t C e m e t e r y C o. 2. 5 0

5 3 M a r. 1 2 t h “ J. V r e e l a n d, c a r p e n t e r 6. 5 2

5 4 “  1 4 t h
i t i i  i i  « 7 8. 0 1

5 5 “  1 4 t h “  . A . H o f f m a n, pl u m b e r 2. 2 0

5 6 J u n e I 2 t h “ J o s e p h A ll e n , p ai n t e r 3 3 0. 6 0

5 7 “  1 5 t h “ T h e o. G e i s e r & S o n, pl u m b e r 5 4. 3 6

5 8 “  2 0t h
u J. V r e e l a n d, c a r p e n t e r 7. 1 6

5 9 O c t. 2 0t h “ F. R. M a d d o c k, g u a r di a n 5 0 0. 0 0

6 0 N o v. 1 0t h “  ' T a x e s S o u t h O r a n g e 5 3- 5 0

6 1 “  n t h « t( * * 1 1 2. 8 9

6 2 “  1 9 t h J. V r e el a n d, c a r p e n t e r 1 0. 2 2

6 3 “  1 9 t h “ A m e r i c a n S u r e t y C o. 1 0. 0 0

6 4 “   2 8 t h “ T a x e s S o u t h O r a n g e 1 2 5. 2 2

6 5 D e c. 2 0t h
( ( «  P “ 3 3 3- 6 8

6 6

1 9 0 9

J a n.  1 2 t h
„

R. A . O s b o r n e, i n s u r a n c e 3 6. 5 0

6 7 M a y 3 1 s t “ T . R y a n 2. 0 0

6 8 J u l y 1 7 t h “ J. L. K i t c h e ll & S o n 1 7 0. 0 0

6 9 “  1 6 t h J. R . H a m p t o n, J r., & C o., r o o fi n g  1 8. 0 0

V o u c h e r

7 0

■ N o.

J u l y 1 7 t h P a i d t o F r e d e r i c k P e t e r s $ 6 7. 0 0

7 1 “   2 2 n d “ “ J. V r e e l a n d, c a r p e n t e r  ^ 1 0 7. 0 0

7 2  S e p t,  i s t « “ R. A .. O s b o r n e, i n s u r a n c e 1 0. 4 6

7 3 “  8 t h “ A l f r e d W a l t e r s, a r c hi t e c t 1 5 0 0

7 4 . N o v . 1 3 t h “ T a x e s S o u t h O r a n g e 1 0 8. 3 2

1 0

2 0

3 0

4 0
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10

20

75 Dec. 4th Paid to John W . Shaw & Son, mason $60.10

76 “ 4th “ “  American Surety Co. 10.00

77 “  16th “ “ Joseph Alten, painter 145.02

78 “ 18th “ “ Taxes South Orange 38363

79 tt it “ “ Taxes Orange 145-52

80
1910

Jan. 13th “ “  F. R. Maddock, guardian 500.00

81 “ 25th “ “ C. W. Wollenshlager, plumber 3-8o

82 Feb. 25th “  F. P. Merkel, plumber 41.28

83 Apr. 16th “ “ F. R. Merkel, “ 27-45
84 Nov. 14th “ “ South Orange, assessment 103-74
85 Nov. 19th “ “ G. A. Volmann, painter 45-70
86 Nov. 29th “ “ Orange taxes 134.64

87 Nov. 30th “ “ Sash Cord 1.80

88 Dec. 6th . “ . “ American Surety Co. 10.00

89 “ 19th “ “ Taxes South Orange 394-98
90 “ 28th “ “ F. P. Merkel, plumber 22.10

91

1911
Jan. 2nd “ “ J. Allen, painter 309-33

92

93
94 “ 13th

“ “ J. L. Kitchell & Son, plumber 
“ “ James Shaw, carpenter 
“ “ F. R. Maddock, guardian int.

4.26
81.92

500.00

95 “ 17th “ “ Theo. Geiser & Son, plumber 27.08
96 M ay 16th “ “ F. P. Merkel, plumber 41.89

97 “ 25th “ “ Village of S. Orange, tap. 25.00

$5,777-89

98 Aug. 4th
Page 4

Paid to F. P. Merkel, plumber $6.30

99 Oct. 12th “ “ F. R. Maddock, guard, int. 500.00
100 Nov. 17th “ “ R. A. Osborne, insurance 62.25
IOI “ 20th “ “ Isaac Shoenthal, Surrogate 25.00
102 “ 2 ist “ “ American Surety Company 10.00
103 Dec. 5th “ “ Assessment No. 458 Center St.,

104 “ 9th
S. O.

“ “ J. G. Hetzel, roofing
99.17
96.06

105 “ 16th “ “ Jos. Arnold, tax receiver 455-04
106 “ 16th “ “ F. G. Cougherty, tax receiver 164.00

107

1912

Feb. 14 th “  “  James A. Shaw, carpenter 1592
108 “ 23rd “ “ R. A . Osborne, insurance 38.75
109 Apr. • 4th “ “ J. G. Merkel, plumber 121.15

n o 17th “ Isaac Shoenthal, Surrogate 40.00

h i

1905
Mar. ist “ “ A dolf Hoffman 12.51

40 $1,646.15
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T O T A L  P A Y M E N T S ,  

i Page 2 $4,294.92

3 5,777-89
4 1,646.15

$11,718.96

Prays allowance for bills, total

F O U R T P I A lso prays allowance for Paint-
ings divided between Edmund 

Heath, M arjorie Connelly and 

Carlotta Heath
Silver and jew elry divided between 

Edmund Heath, M arjorie Con-
nelly and Carlotta Heath

Books divided between Edmund 
Heath and M arjorie Connelly

\
$11,718.96

$575-

10

1,618.40

50.00 2,243.40

Total $13,962.36

R E C A P I T U L A T I O N .

F I F T H

Amount chargeable to account as to o n
Corpus— see Page 1, $2,969.26

Amount chargeable to account as to
income— see Page 1, $11,868.49

Amount for which allowance is
prayed— see Page 5, 13,962.36

Less allowance over income 2,093.87 2,093.87

Balance on hand...........................................  $ 875.39

S T A T E M E N T  O F  A S S E T S , etc.

S IX T H
Balance on hand as per recapitulation 

L I A B IL IT IE S .

Amount o f Edmund F. Heath loan $2,537.02 

Amount due Estate of Edmund F.
Heath in accounting 530.25

Total amount due Estate of E d -
mund F. Heath $3,067.27 3,067.27

$875-39
30

T O T A L  A M O U N T  O F  L I A B I L I T I E S
O V E R  A S S E T S .................................. $2,191.88
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E x h i b i t  D .  C o n n e l l y  8 .

St a t e  of  Ne w  J e r s e y , 
Co u n t y  of  E s s e x .

F r e d e r ic k  R. Ma d d o c k , being duly sworn on his 
oath according to law, says that he is the administra-
tor, with the will annexed of Charles Heath, deceased, 
and the accountant named in the foregoing account; 

_ that the foregoing account is in all things just and 
true both as to the charge and discharge thereof, 
according to the best of his knowledge and belief.

FREDERICK R. MADDOCK.
Sworn and subscribed to before me 

this 16th day of July, 1912.
W. A. W a c h i n f e l d ,

N o t a r y  P u b l i c  o f  N e w  J e r s e y .

20

30

40
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i

EXHIBIT D. CONNOLLY 8 .

O. C. R. 38, p. 127.

ESSEX COUNTY ORPHANS’ COURT.

December Term, A. D. 1911.
10

I n  t h e  ma t t e r  of  t h e  F i n a l  A c - ) decree 

c o u n t  of  t h e  E x e c u t o r  o f  \ o n  F i n a l  

C h a r l e s  H e a t h , D e c e a s e d . \ A c c o u n t .

The Surrogate having audited and stated the final 
account of Edmund F. Heath, now deceased, who was 20 
in his lifetime the executor of Charles Heath, de-
ceased, made by Frederick R. Maddock, administrator 
with the will annexed of Edmund F. Heath, deceased, 
and placed the same on the files of his office twenty 
days previous to the eighth day of March, A. D. 1912, 
and having on the day last aforesaid reported the 
same to this court for allowance and settlement, and 
it having been proved to the satisfaction of the court 
that notice of his intention to settle the said account 
on the twenty-ninth day of December, A. D. 1911, 
in this court was given by said accountant according 
to law, and the matter having been duly continued to 
this day.

And the court having examined the said account 
and the vouchers and receipts for payments and dis-
bursements claimed therein and having found the 
same to be correct in all particulars, and no excep-
tion being made thereto.

It is on this eighth day of March, A. D. 1912, or-
dered, adjudged and decreed, that the said account 40
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be in all things allowed as reported, and that there is 
a balance remaining in the hands of the said account-
ant amounting to the sum of two thousand nine hun-
dred sixty-nine and 26/100 dollars to be disposed of 
according to law.

I t  is  F u r t h e r  Or d er ed  that from the aforesaid 
balance the said accountant be allowed the sum of 
five hundred and thirty and 25/100 dollars as and for 

 ̂ his commissions.
H. V. OSBORNE,

J u d g e .

20

30

40
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