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NEW JERSEY

Court of Errors and Appeals.

Corona Kip CoMPANY, SUING FOR
1HE Use oF CoroNa Kip MANU-
FACTURING CoMPANY oF MAINE,
Plantiff, In Tort.
vs.
Jurius LicHTMAN,
Defendant.

WRIT OF ERROR.
(Filed March 13, 1912.)

Nirw JERSEY, ss.—The State of New Jersey to the Chief 10
Justice and other Justices of our
[ Supreme Court of Judicature,
Greeting :

Because in the record and proceedings and also in
the giving of judgment which was in our Supreme
Court holden at Newark in and for the county of Es-
sex, between Corona Kid Company, suing for the use
of Corona Kid Manufacturing Company of Maine,
plaintiff, and Julius Lichtman, defendant, of an action
ir: tort, manifest error hath intervened to the great
damage of the said Julius Lichtman, as by his com-
plaint we are informed, we being willing that speedy
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justice should be done to the parties aforesaid in this
behalf, do command you distinctly and openly to send
under your seal the record and proceedings aforesaid
with all things touching and concerning the same to
our judges of our Court of Errors and Appeals in the
last resort in all causes, at T'renton, on the fifteenth
day of March, next, together with this writ, that the
record and proceedings aforesaid being inspected we
may further cause to be done thereupon what of right
and according to the law ought to be done.

Witness, Mahlon Pitney, Esquire, our Chancellor
and president judge of our Court of Errors and Ap-
peals, at Trenton aforesaid, the twenty-fourth day of
February, 1912.

S. D. DICKINSON,
Clerk.
RIKER & RIKER,
Attorneys.

20 The answer of the Justices of the Supreme Court of
the State of New Jersey within named. The record
and proceedings whereof mention is within made, with
all things touching and concerning the same, we do
certify to the Court of Errors and Appeals of said
State, in a certain schedule to this writ annexed, as
within we are commanded.

Wau. S. GUMMERE,
[REsH] Gl




JUDGMENT.

NEW JErRSEY SuPrREME COURI.

Corona Kip CompaNy, A CORPORA- )
TION OF THE STATE OF MASSA-
CHUSETTS, SUING FOR THE USE

or CoroNA Kip MANUFACTURING In Tort.

ComPANY, A CORPORATION OF T'IIT On Postea.

StatE orf MAINE,

vs.

Jurits LicHTMAN.

Pitney, Hardin & Skinner, Attorneys.

As yet of the seventh day of December, A. D. one
thousand nine hundred and ten.

Witness, Wirriam S. Gumwmere, Esouirg, Chief
Justice.

Wiriiam RIKER, JRr.,

Clerk.
Tissix CoUN'TY, ss.!

Julius Lichtman, the defendant in this suit, was sum-
moned to answer unto Corona Kid Company, a corpora-
tion organized and existing under and by virtue of the 20
laws of the State of Massachusetts, the plaintiff therein,
suing for the use of Corona Kid Manufacturing Com-
pany, a corporation organized and existing under and
by virtue of the laws of the State of Maine, in an action

of tort, and thereupon the said plaintiff suing as afore-
said by Pitney, Hardin & Skinner, its attorneys, com-
plains: for that whereas the said plaintiff heretofore,
to wit, on the seventh day of September, in the year
nineteen hundred and five, at Newark, in the county
of Essex, aforesaid, was lawfully possessed as of its
own property of certain goods and chattels, being hides

or the skins of animals, or portions of the same, to
wit: twenty-three thousand three hundred (23,300)
pounds of grains from cordovan after tanning, of great
value, to wit, of the value of twenty thousand dollars;
two thousand four hundred and thirty-nine (2,439)
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dozen of shank splits, pickled, of great value, to wit, of
the value of two thousand dollars; six hundred and
forty-nine (649) pounds of pieces of dry tacked-out
butt buffings from cordovan butts, of great value, to wit,
of the value of eighty dollars; and being so possessed,
the said plaintiff afterwards, to wit, on the day and
year aforesaid, at Newark aforesaid, casually lost the
said goods and chattels out of his possession, and the
same afterwards, to wit, on the day and year aforesaid,
at Newark, in the county aforesaid, came to the pos-
session of said defendant by finding; yet the said de-
fendant, well knowing the said goods and chattels to
be the property of the said plaintiff, and of right to be-
long and pertain to it, but contriving and fraudulently
intending craftily and subtly to deceive and defraud the
said plaintiff in this behalf, hath not as yet delivered
the said goods and chattels, or any or either of them,
or any part thereof, to the said plaintiff, although often
requested so to do, and hath heretofore wholly refused
so to do; and afterwards, to wit, on the day last afore-
said, at Newark, in the county aforesaid, converted and
disposed of the said goods and chattels to his own: use
to the damage of the said plaintiff, twenty-three thou-
sand dollars ($23,000) ; and the plaintiff saith that by
reason of the premises, a cause of action arose to the
said plaintiff to have of, and from the said defendant
said sum of twenty-three thousand dollars ($23,000),
and that thereafter, to wit, on the twentieth day of
June, in the year nineteen hundred and ten, at Boston,
in the State of Massachusetts, to wit, at Newark, in the
county aforesaid, the said plaintiff did sell, assign, trans-
fer and set over to the said Corona Kid Manufacturing
Company, a corporation organized and existing under
and by virtue of the laws of the State of Maine afore-
said, its said cause of action against the said defendant,
and the said defendant hath not as yet delivered the
said goods and chattels, or any or either of them, or any
part thereof to said Corona Kid Manufacturing Com-
pany, a corporation organized and existing under and
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by virtue of the laws of the State of Maine as afore-
said, although often requested so to do, and hath here-
tofore wholly refused so to do, whereby and by reason
of the premises a cause of action hath accrued to the
said plaintiff suing for the use of Corona Kid Manu-
facturing Company, a corporation organized and ex-
isting under and by virtue of the laws of the State of
Maine as aforesaid, to have of and from the said de-
fendant said sum of twenty-three thousand dollars
($23,000), and therefore it brings its suit, etc. _

And the said defendant, by Riker & Riker, his attor-
neys, comes and defends the wrong and injury when,
etc., and says that he is not guilty of the said supposed
grievances above laid to his charge or any or either of
them, or any part thereof, in manner and form as the
said plaintiff hath above thereof complained against
him, and of this the said defendant puts himself upon
the country, etc.

And the said defendant, for a further plea in this
behalf, by leave of the court, saith that the said plaintiff
ought not further to have or maintain its aforesaid
action thereof against him, because he says that Corona
Kid Company, a corporation of Massachusetts, did not
on the twentieth day of June, nineteen hundred and ten,
nor at any other time, sell, assign, transfer and set over
to the Corona Kid Manufacturing Company, of Maine,
the cause of action alleged in plaintiff’s declaration to
have existed in favor of said Corona Kid Company, of
Massachusetts, and of this he, the said defendant, puts
himself upon the country, etc.

Therefore let a jury thereupon come before our Chief
Justice or some other justice of the Supreme Court of
the State of New Jersey, at a Circuit Court to be holden
at Newark, in and for the county of Essex, on the
second Tuesday of December, in the year of our Lord
one thousand nine hundred and eleven, by whom, etc.,
and the same day is given to the parties aforesaid there,
ete. 3

And now at this day, to wit, the twentieth day of
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February, A. D. nineteen hundred and twelve, before
our said Supreme Court, at Trenton, comes the said
plaintiff, by its attorneys aforesaid, and the justice be-
fore whom, etc., having first sent hither his record had
before him in these words, to wit:

Afterwards, to wit, on the second day of February,
in the year of our Lord one thousand nine hundred and
twelve, at a Circuit Court holden at Newark, in and
for the county of Essex, before his Honor, Frederic
Adams, a Circuit Court judge, to whom the said cause
had been referred for trial by Honorable William S.
Gummere, Chief Justice of the Supreme Court, pre-
siding at said Circuit, according to the form of the
statute in such case made and provided, comes as well
the within named plaintiff, Corona Kid Company, a
corporation of the State of Massachusetts, suing for
the use of Corona Kid Manufacturing Company, a cor-
poration of the State of Maine, as the within named
defendant by their respective attorneys within: men-
tioned ; and the jurors of the jury, whereof niention is
within made, being' summoned, also come, who, to speak
the truth of the matters within contained, being chosen,
tried and sworn, upon their oaths, say that the defendant
is guilty of the grievances within laid to his charge in
manner and form as the plaintiff suing for the use of
Corona Kid Manufacturing Company, a corporation
of the State of Maine, hath within complained against
him, and they assess the damages of the said plaintiff
suing as aforesaid, on occasion thereof, over and above

its costs and charges by it about its suit in its behalf
expended, to the sum of twenty-three thousand dollars,

and for those costs and charges to the sum of

Therefore it is considered that the said plaintiff do
recover against the said defendant its said damages
by the jury in form aforesaid found to twenty-three
thousand dollars, and also fifty-seven dollars and one
cent costs and charges aforesaid, by the court now here
adjudged to the said plaintiff and with its assent, which
said damages, costs and charges in the whole amount
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to twenty-three thousand and fifty-seven dollars and
one cent. 3
Judgment signed this twentieth day of February, A.
D. one thousand nine hundred and twelve.
Wu. S. Gummers, C. J.

I, William Riker, Jr., Clerk of the Supreme Court of
the State of New Jersey, do certify that the foregoing
is a true copy of the judgment entered in the above
stated cause as the same remains of record in my office.

In testimony whereof I have set my hand
[r.s.] and the seal of said Court at I'renton, this
twenty-ninth day of February, A. D. nine-
teen hundred and twelve. :
W, RIRER, JR., Clerk.

NEw JErsey SurrEmr Court, Esspx Circurt,
TurspAY, January 23, 1912.
Corona Kip CompraNy, A CORPORATION

OF THE STATE OF MASSACHUSEULS,

SuiNG ForR THE Usk oF CoroNA Kib

ManuracturiNG CompaNy, A Cor- LIn ‘Torr.

PORATION OF THE STATE OF MAINE,

VS.
Jurius LicHTMAN. A

Before Hon. Frederic Adams, J., and a Jury.

For plaintiff appear Pitney, Hardin & Skinner, by
Alfred F. Skinner, William L. Morgan and Corwin
Howell.

For defendant appear Riker & Riker, by Adrian
Riker and Cecil H. MacMahon.

Mr. Skinner opens for plaintiff,

Benjamin E. Baker, sworn in behalf of plaintiff.

Direct examination, by Mr. Skinner.

0. Mr. Baker, where do you reside? 4. At Welles-
ley Hills, Massachusetts.
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0. And what is your business? 4. Leather manu-
facturer.
0. How long have you been in that business?

A. Thirty-seven years.

Q. Are you connected with any company? 4. I am
president at present of the Corona Kid Manufacturing
Company and the Corona Leather Works, of Bristol—
Corona Kid Manufacturing Company, a Maine cor-
poration, and Corona Leather Works, a Pennsylvania
corporation, with factory at Bristol, Pennsylvania.

Q. And prior to your connection with the Corona
Kid Company, of Maine, were you in the leather busi-
ness? A. T was president of the Corona Kid Company,
a Massachusetts corporation.

Q. Prior to your connection with that company were
you in the leather business? 4. I have been continu-
ously for thirty-seven years.

Q. Were you connected with any company prior to
this Corona Kid Manufacturing Company, of Maine?

20 4. I was in business for myself, as a firm.

Q. You have said that you were president of the
Corona Kid Company, of Maine, and prior to that you
were president of the Corona Kid Manufacturing Com-
pany, of Massachusetts. I asked you whether you were
connected with any other company prior to this last one
I have named. A. The Corona Kid Company, of
Massachusetts.

Q. And in what capacity? 4. President and treas-
urer.

80 O. And for how long? A. From its organization.
It was organized on the 25th—the 17th, rather, of De-
cember, 1899, and I was elected president.

Q. And from that time until when were you presi-
dent? A. Until 1905, when the Corona Kid Manufac-
turing Company was organized.

Q. What business was the Corona Kid Company, of
Massachusetts, the earliest of these three companies, en-
gaged in? A. The manufacturing of patent leather ex-
clusively from colt skins, horse hides and goat skins.
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0. How much of the work of manufacture did the
company do in its own plant? 4. Simply to japan it,
or put the shiny finish on.

0. And how did it obtain this material? A. We
bought the raw stock largely in Russia—that was colt
skins or horse hides—as we call it, in the hair, when they
were raw, before they were tanned, and then we had a
tanner tan them for us.

Q. A tanner outside of your own place? 4. Outside
of our own corporation—that we paid so much a foot
for tanning, or so much a dozen.

0. Now, at any time in the course of that business—
I mean now the business of that company, No. 1—did
you enter into any business relations with a man named
Guigues? 4. We did.

0. When was that? A. In 1904.

Q0. Who conducted the negotiations? A. I did.

0. Was there any contract made at the end of those
negotiations? A. There was.

0. Was it in writing? 4. Yes, sir.

Q. I show you a paper dated June 30, 1904, purport-
ing to be a contract between the Corona Kid Company,
of Massachusetts, and Albert A. Guigues, of Newark,
and ask you whose signature that is under the words
“Corona Kid Company” [shown to witness]? 4. I'hat
is mine.

Q. This “B.” — A. “B. E. Baker, President and

2

Treasurer of Corona Kid Company.

Q. By whom was that signature affixed there? 4.
By me.

Q. And the stamp “Corona Kid Company,” by whom
was that affixed? 4. I think that was done by our
bookkeeper, who wrote the words “President and
Treasurer.” He had in his possession the Corona Kid
Company stamp, and any papers that had to be stamped,
he usually stamped, and then I signed them.

0. And you put your name under it? 4. I put my
name under it.

2 COR

10
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0. And whose seal is that there? 4. That is the seal
of the Corona Kid Company.

Q. Of which you were president? 4. Of which I
was president and treasurer.

(T'he paper referred to is shown to defend-
ant’s counsel.)

0. I do not know whether you saw Mr. Guigues sign
or not. Did you? A. I don’t remember whether I
saw that or not.

Mr. Skinner—We have the subscribing wit-
ness present who witnessed Mr. Guigues’s sig-
nature.

I offer this in evidence and ask that it be
marked.

Mr. Riker—The offer is objected to on the
ground that it has not yet appeared to be made
relevant to the issue. Of course, it may be later.

The Court—I will receive it. If it is not rele-
vant, I will strike it out.

[Marked Exhibit Pr1.]

[Mr. Skinner reads portions of Exhibit Pr to
the jury.]

0. Now, Mr. Baker, under this contract, were there
any hides shipped by the Corona Company to Guigues?
A. On one occasion, I think, there were 200, either 100
or 200 hides, just as a sample, to see what he could do
with the front.

Q. Were there any butts shipped to him? 4. A
great many thousand.

Q. What is the distinction between the hides and the
butts? A. A horse hide is very much thicker at the
butt than it is in the forward part of it, which is for-
ward of the hips, and in taning the hides the butt is
cut off across a certain line; there is a place where the
hide, when it is spread out flat, the hair parts right at
the flank; the shell spreads out; it varies about an
inch in most hides, but almost on a square line, To
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the back of that is the butt; the forward part is known
as the front.

Q. The butt is the rear part of the hide, then, on the
back of the animal? A. Yes, sir.

Q. About what proportion is that? 4. About one-
fourth of it.

Q. And the front is the other three-quarters of the
hide? A. Yes, sir.

Q. Then the shell? Be a little bit more particular
and tell us what that is. 4. That is a peculiar forma- 1
tion over the hips; it is sort of a soft bone; it has very
little fibre; it is bony in its nature; but when finished
properly it makes very fine leather. There is one shell
over each hip. When the butt is cut across and the
shanks are cut off and the shell properly finished, it
is sort of a kidney-shaped affair, with one shell on
one side and one on the other.

Q. One over each hip? A. One over each hip.

Q. And the shanks, what are they? A. The shanks
are cut off just where the shell stops, and from: that to 20
the hoof is called a shank.

Q. Tt is the portion of the hide covering the legs?
A. The legs; the hind legs.

Q. Now, you say you shipped a few hides, but many
thousands of butts to Guigues? A. Yes, sir.

0. Did Guigues make any reports to you? What
would Guigues do when he had the butts treated?
A. They were usually shipped in carload lots.

Q. Where? 4. To Guigues.

0. And by him what was done? 4. Then he was
supposed to count and report—when an invoice was

sent to him of the number, he was supposed to report
whether that was correct or not; and from that time
on they were in his possession, and he put them through
the various processes of tanning.

0. What was done with the shells? 4. The shells
are finished into cordovan, and they were to be shipped
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to Boston. The shanks were pickled; that is a process
of tanning; the shanks were to be split, the grain part
to be finished into patent leather, and they were to be
tanned in bark, but the grain was much thinner than
the split, in order to make patent leather of it.

Q. The shank, as I understand you, was the portion
of the hide covering the hand legs? A. Yes, sir.

0. Now, did you see any of these—take, for in-
stance, the shank—did you see any of them at Guigues’s

10 factory, under treatment? 4. Yes.

Q. Was that back in 1904 or not until later? 4.
No, in 1904.

Q. What was the method that you saw Guigues pur-
sue in his treatment of the shank? 4. Well, for in-
stance, a butt had to be limed; they limed the whole
butt together to get the hair off of it; then it was
trimmed, the shanks were cut off, and then the shanks
were pickled.

And then— 4. Split.

What was split? 4. The shanks.

Did you see that done? 4. I have, frequently.

. I mean at Guigues’s factory? ‘A. Yes, sir.

Back in 19047 4. Yes, sir.

When you say “split,” what do you mean by that?
A. That is a machine known as a belt knife machine;
you can adjust it to split any thickness that you wish;
you can split it, I suppose, an eighth of an inch up to
half an inch in thickness by adjusting the knife. And
these were split. The grain was the thing that we

o wanted uniform in weight, because that was to be made
into patent leather. The split of the shank was irregu-
lar in weight. The thing that we wanted uniform was
the grain.

0. And you saw this being done in Guigues’s fac-
tory? A. Yes, sir.

Q. Did you see the method of treatment of the rest
of the butt—the shell? A. Yes, sir.

Q. What did you see? A. After it had been prop-

0.
0.
0.
0
0.
0.
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erly beamed, after the hair had been taken off, and then
the lime properly taken out, it goes through various
processes, known as beam work. If it way tanned in
bark, then the process in making good cordovan was
to shave the grain to get it uniform, and then to shave
the flesh from the flesh side to get down to the shell,
it order to finish it, to get the smooth surface for cor-
dovan. ;

0. You say to get good cordovan you shaved the
grain? A. Yes. 10
0. What is the grain? 4. The hair side of the

skin.

0. And when you say “shaved,” what do you mean
by that? 4. Well, they have a machine—or this is
usually done by hand; it is done simply with a shaving
knife. Of course, a person not familiar with the busi-
ness wouldn’t understand, but it is usually a hand pro-
cess, because in making cordovan you get better results
by hand shaving.

Q. You spoke of making cordovan and this shaving 20
as one of the processes. What is the cordovan? 4.
The cordovan is the bark-tanned leather from the shell
of the horse hide.

0. At what stage? A. Well, you would call it cor-
dovan directly you commence to the tan; in the transi-
tion of the hide to leather, it is called leather directly
it goes into the liquor for tanning.

Q. When is it completed cordovan? 4. When it is
all completed, black and smooth.

Q. When is that, before or after the shaving? 4.
After the shaving.

Q. Then the shaving takes off the grain or hair side?
A. Yes, sir.

Q. Leaving the shell that you further treat and call
cordovan? A. Yes, sir.

Q. Did you have any talk with Mr. Guigues of any
kind when you were down there about this shaving or
about splitting ?

Mr. Riker—I object to the question on the
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ground that, unless it is connected with the de-
fendant in this case by him having been present
and taking part in it, it is immaterial.

Mr. Skinner—iIf your Honor please, [ want
to show that there were conversations between
the witness and Guigues, not for the purpose
of showing anything contained in the statement
between the parties, but for the mere purpose
of showing the conversation. I will say to the
Court that T want to show that Guigues said he
could split the grain side off instead of shaving
it, and that they then made a supplemental
agreement covering the subject, and it was
agreed then that Guigues should split the grain
off, and charge so much per foot for doing that.

The Court—A supplemental oral or written
agreement ?

Mr. Skinner—A supplemental oral agreement.

Mr. Riker—[After further discussion]—
I'here is an objection to the written contract,
and there is an objection to this proposal to
show an oral variation of the written contract,
on the ground that it is immaterial and irrele-
vant. Ihe question is not what they agreed to
do; the question is what they did do, and whether

the product was disposed of to the defendant.
This is not relevant to the issue, the question
being what was done, not what was agreed to

be done.

The Court—It occurs to me that the fact of
an agreement may be so explanatory of the
conduct of the parties as to be entirely relevant
evidence. Men usually do things in the business
world on the footing of some agreement; they
do not do it for their health; and I think proof
of a contract, such as is suggested is relevant.

Mr. Riker—I want to say this: That this
is not proposed to be proved as a contract wnter
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parties; it is a contract between the plaintiff and
a third party, who is not a party to this suit.
The Court—As part of the history of the
production of this article, explaining how it
came about, I think it is admissible. The ques-
tion is admitted.
Defendant’s counsel pray an exception to this
ruling of the Court.
Exception allowed; let it be sealed, and it is
sealed accordingly.
FRrEDERIC ApAMS, [I.S.]
Circuit Court Judge.

[Question read.]

4. T did.

Q. Tell us what it was. 4. T was going through the
factory with him one day, and I found pieces of leather
the shape of the cordovan; it was very thin; I picked it
up. I said, “What is this?” ‘That had been tanned
in bark; it was then with the grain; it was smooth and
a nice piece of leather. He said, “I have discovered a
new way of handling the cordovan; I can run it through
the splitting machine and split off the grain and save
the grain, and then make good cordovan out of the
shell. Now, instead of shaving it and getting waste, [
split it and get the grain.” I said, “Let us see it done.”
We immediately went to the beam-house, where his
splitting machine was located ; we got some butts that
kad already been trimmed, the shanks had been taken
off ; there was the leather, or the butts, ready to be put
into cordovai. We put it through the splitting machine.
The first one was too thin; it didn’t have the strength.
The second one, the machine was adjusted so as to make
it heavier; it came out very much better. And I sup-
pose we did about a dozen, in order to get the machine
properly adjusted. And then fromr that time on the
grains were split from the shell instead of being' shaved,
and those grains were supposed to be sent to Bristol
to be tanned—

20
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Objected to.
Mr. Skinner—Strike it out.

Q. I want you to give the conversation. You were
telling us of a conversation you had there with Mr.
Cuigues and that you had seen the process of splitting.
Was there anything further said? 4. Except that it
should be done in future.

Q. What was said about that? 4. That it was of
more value to split the grain than it was to shave it;
that T could take this grain and use it, whereas before
it had been waste; and he claimed that he could make
just as good cordovan after having split the grain as
he could if it had been shaved, giving two pieces in-
stead of one.

Q. What was said then? A. He was to split the
grain, to tan them in chrome suitable to be finished into
patent leather.

Q. Was any price agreed upon? 4. Five cents a
foot.

20 0. Was anything said as to what was to be done with
the tanned grain splits?
Mr. Riker—I think I am entitled to ask when
this occurred.

Q. When did that occur? A. That occurred, I
should say, along in the latter part of 1904, perhaps in
December.

Q. Have you any way of fixing the time? 4. Well,
the way T fix it is that I had been to Russia—had been
going over annually to the fair to buy colt skins—and

80 I returned that year in October, and I went directly to
Boston, and I didn’t get to Newark for some little time,
and T know we had had—TI had seen a lot of cordovan
finished and a lot of the shanks in the factory, but as to
the absolute date I am not quite positive, but T am quite
sure it was either the latter part of November or early
in December.

Q. This split, as I understand you, was tanned from
the shell? A. Yes, sir.




BENJAMIN E. BAKER—DIRECT. 7

Q. The grain was split off of the shell? 4. Yes, sir.

Q. And when the splitting was done what was the
condition of the shell as to tanning? 4. Well, it was
ready to be tanned; after it was split, it was then ready
to be tanned the grain in chrome, the shell in bark.

Mr. Riker—Now, I move your Homnor to
strike this testimony out, because the specification
under which this suit is brought does not involve
that kind of material at all. The description of
the goods is “grains from cordovan after tan-
ning,” and this description is the alleged splits
made before tanning, and that is not included in
the specification in the declaration. Therefore
it is immaterial and irrelevant.

Mr. Skinner—I might ask a further question
on this, if your Honor please, in order to meet
Mr. Riker’s objection better than any argument
of mine.

Q. When does the process of tanning begin? 4. The
process of tanning begins directly:

2

Mr. McMahon—Tanning what?
Mr. Skinner—I eather.
Mr. MacMahon—Chrome or what?

Mr. Skinner—Both.

Witness—The process of tanning is supposed
to start directly you put the hide to soak in
water, with the hair on, to soak it.

0. And then what next? 4. You have to soak it to
get it soft; then it is limed, or if the sulphite process is
used, it is put into sulphite; and after that the lime, if it
has been limed, has to be thoroughly removed, and if
it is sulphite, that has to be removed, and the hide has
to be cleansed, ready to receive the next process.

0. And what is that? 4. Pickling, or put into the
bark; if it is bark tan, it goes into the liquor and stays
perhaps a month, the liquor being strengthened from
time to time; if it is done in chrome it takes three or
four days.

3 COR
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Q. How much had been done to these grain splits, if
I may call them that, or how much had been done to the
shell, before the grain was split off in the way you have
been describing? A. It had heen soaked, it had been
limed.

Q. [By Mr. Riker.] It had not been tanned? A. It
had been limed and sometimes it had been pickled before
it was split.

Mr. Riker—I renew my objection, because
the specification is “after tanning,” and the pro-
cess described by this witness shows that it is
not tanned until after it has gone through the
liquor. That is tanning.

Mr. Skinner—I have been at a loss to under-
stand the objection. If I wunderstand, Mr.
Riker, you mean the interrogatories?

Mr. Riker—No, sir; the declaration, being
the specification upon which this suit is brought.

Mr. Skinner—The declaration says that
“Whereas the plaintiff on the 7th of September,
1905, was possessed of certain chattels, being
hides or skins, to wit, 23,300 pounds of grains
from cordovan after tanning.”

The Court—It says “tending.”

Mr. MacMahon—We agree that it should be
“tanning.”

Mr. Skinner—We agree it should be “tan-
ning.”

The Court—I deny the motion to strike out.

Defendant’s counsel pray an exception to this
ruling of the Court.

Exception allowed; let it be sealed, and it is
sealed accordingly.

FrEDERIC ADAMS, [I.S.]
Circuit Court Judge.

Q. [By Mr. Skinner.] I think you described the
splitting.  Well, now, Mr. Baker, was there any system
of reporting by Guigues as to the disposition made by
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him of the butts that were sent to him for tanning ?

Mr. Riker—/T'hat question is objected to, your
Honor, on the ground that the reporting cannot
bind the defendant in any way.

The Court—I think it may be a part of the
history of the case.

Defendant’s counsel pray an exception to this
ruling of the Court.

Exception allowed ; let it be sealed, and it is
sealed accordingly.

Circuit Court Judge.

A. He was supposed to report every day the number
of skins he put into soak; if there were any damaged
skins that were not worth tanning or became damaged
in the lime, to report how many each day, how many
were soaked and how many were ready to tan.

0. Now, then, anything further? 4. When the
skins were shipped—ready for shipment—he reported
keep a run of what was in process, we knew how many
how many had been shipped, and from that we could
he had soaked, or supposed to have soaked, and how
many he shipped, so that we could tell what he had
remaining on hand.

0. And were there any complaints by you to Guigues
of any kind during the year 1904 ; that is, at any time
between November, 1904, and September, 1903, as to
shortages in hides?

Mr. Riker—I object on the ground that com-
plaints made between these parties are not rele-
vant or material and may tend to prejudice the
defendant.

Mr. Skinner—I want to be fair with the Court.
I think that this is going to he made admissible
certainly by something that comes later, if it
is not already now. I expect to show, if your
Honor please, that there was a combination be-
tween Guigues and Lichtman to defraud the
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Corona Company; I expect to show that they
were joint tort feasors.

Mr. Riker (after argument)—If the Court
please, while I recognize that a line pointed out
on which evidence may be made relevant justi-
fies its introduction at what seems to be a pre-
mature time, I do not think that the explanation
given by Judge Skinner of the purpose and the
method in which he expects to connect it and
malke it relevant has that effect, for this reason:
This is a suit in trover and conversion against
Julius Lichtman; it does not involve any allega-
tion of a collusion or conspiracy between the
parties, and therefore this defendant is not ad-
vised, as he is entitled to be by all rules of plead-
ing, of the issue that he is expected to meet.
The issue here is that the defendant obtained
certain articles, which he converted. It now ap-
pears that this is said to be justified on a charge
of collusion and conspiracy and is to become
relevant because of that, whereas the issues in
the case do not involve anything of that sort,
nor do they involve a collusicn or fraud.” And T
say, from any point of view, this issue is ren-
dered doubly immaterial and irrelevant because
it is accompanied by a statement that tends, and
is intended, to prejudice the jury in the trial of
this case.

The Court (after further argument)—My
opinion is that this course of husiness between
the plaintiff and Mr. Guigues is something that
may be laid before the Court and jury, and 1
therefore overrule the objection that was made
to the question that was asked, which, T think,
related to whether there had been protests or
objections. I think it fair to the case that we
should have the history of the transaction be-
tween the plaintiff and the bailee. You may
have the question answered.
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Defendant’s counsel pray an exception to this
ruling of the Court.
Exception allowed; let it be sealed, and it is
sealed accordingly.
FREDERIC ADAMS, [I.8.]
Circuit Cowrt Judge.

[Question read.]

Mr. Skinner—I will ask the question over.

0. Were there any complaints as to shortages for the
period between Noveniber 28, 1904, and January 21,
19057 Tirst as to that particular time. 4. Well, T
can’t say positively just of the particular date. T think
there was, because at that time we had commenced to
balance up our books; we had received a great many
geods from Guigues and we had shipped him a great
many, and there did not seem to be as large a balance—

Mr. Riker—Now, if your Honor please, this
is not an answer to the question.

The Court—This is the witness’s reason why
he thinks there prebably were complaints.

Mr. Riker—I understand that, but it contains
statements of fact which may or may not he im-
portant in this cause.

The Court—Well, have you finished your an-
swer ?

Witness—There were complaints made. As
to the exact date, that is the thing T am not abso-
lutely positive, but there were complaints made,
positively.

0. When the complaints were made, what answer or &
explanation was made by Mr. Guigues?

Mr. Riker—I object on the ground that he is
not certain that there were any made in the
period; therefore it is not important what they
were or how they were answered.

The Court (after discussion)—The question
now is, I think, whether the witness recollects as
to this particular class of occurrences within this
period.
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Mr. Skinner—What do you say about that?

(Question read.) i

Mr. Riker—I renew my objection on the
ground that it appears that there were no com-
plaints within the period, so far as this witness
remembers.

Mr. Skinner—He also said that he thought
they were, but he ceuld not remember any, he
could not be certain.

10 O. (By the Court.) Have you any recollection as to
any complaints or answers to complaints within this par-
ticular period? A. There were numbers of complaints
made, and I think around that period, and his explana-
tion was—

Mr. Skinner—No, wait a minute. I want to
be fair to Mr. Riker.

Q. You say “around that period.” What do you
mean? A. About that time. We commenced the 1st
of January to balance our books to find out just how
much merchandise he had had in Newark.

The Court—What were these dates?

Mr. Skinner—November 28, 1904 to January
I, 1905, was the period.

The Court—Practically the months of Decem-
ber, 1904, and January, 19os.

0. Now, give us the best recollection you have on
that subject. A. Well, T think there were complaints
made; I know that there were complaints made, but I
should think within that period, for the reason that we
commenced to balance our books, and there was an ap-
parent shortage, and we wanted to find cut where it was.

Mr. Riker—Now, if your Honor please, [
would ask to strike that out. The “apparent
shortage” is the vicious part of this answer. It is
not responsive to the questicn, and it injects into
this case something that I shall strenuously en-
deavor to keep out.

The Court—I decline to strike it out.

Defendant’s counsel pray an exception to this
ruling of the Court.
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Exception allowed; let it be sealed, and it 1s
sealed accordingly.
FREDERIC ADAMS, [L.s.]
Circugt Court Judge.

0. Now, give us your reason for thinking that there
were complaints about this period.

Mr. Skinner—May I add something to this
that I think is worth while, if your HHonor
please? I think we have been in error as to the
date. We are not limited by the 21st of Janu-
ary, 1905. I think that limitation cccurs in the
answers to the interrogatories made by us, which
counsel did not want to have used.

Mr. MacMahon—Simply that it will require
the testimony to be stricken out afterwards.

Mr. Skinner—Am I right?

Mr. MacMahon—You are right so far.

Mr. Skinner—The declaration gives the date
as September 1, 1905, so that I think the witness
may testify to any conversation or any complaint 90
or anything that we have been discussing prior
to the date alleged in the declaration, and not
limited by any date which has been suggested by
counsel.

The Court—IHow is your question affected by
your discovery as to the other date?

Mr. Skinner—That he is not so limited as to
the period of time. My question is, between the
28th of November, 1904, and September 7,
1905.

Witness—A number of complaints were made.

Q. Within that period? A. Yes, sir.
Q. [By Mr. Skinner.] Now, I ask you what answer
was made by the Guigues to these complaints?

Mr. Riker—I object on the same ground: that
the fact of an answer would be admissible, but
the substance of the answer is not evidence, on
the ground that it is a conversation or com-

\
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munication between the parties, not in the pres-
ence of the defendant in this suit, and, therefore,
not binding on him.

The Court [after argument.]—The testimony
is alleged to be admissible as tending to show a
fraudulent conspiracy between the defendant and
Guigues, which conspiracy will, it is said, explain
the fact of the obtaining of the goods by the
defendant. The Court, in dealing with a ques-
tion of that kind, has to depend sometimes on the
assurance of counsel that a certain line of proof
will be followed up, and to take the testimony on
that assurance. It is impossible to prove a case
all at once. Upon the understanding that this
is to be followed up in the way that counsel indi-
cates, I will allow it and testimony of similar
character to be received, in order that he may
develop his case as he has it in mind. If the
demonstration fails, the evidence, of course, is
good for nothing.

Defendant’s counsel pray an exception to this
ruling of the Court.

FException allowed; let it be sealed, and it is
sealed accordingly.

FripERIC ADAMS, [L.S.]
Circuit Court Judge.

Mr. Skinner—I realize, if your Honor please,
that the Court is depending upon the assurance
of counsel that such proof shall be forthcoming,
and T realize that if it were not forthcoming the
attempt might have prejudiced the defendant,
and I am, therefore, perfectly willing and now
offer to interrupt the examination of this witness
and produce that proof now.

Adjourned until to-morrow, Wednesday, January
24th, 1912, at ten o'clock A. M.
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SECOND DAY.

WEDNESDAY, January 24th, 1912,
Met pursuant to adjournment.
Present, counsel as before stated.
[The witness is directed to stand aside for the present
for the purpose of allowing plaintiff to produce evidence
of the alleged fraud.]

Theodore E. Conway, sworn in behalf of plaintiff.

Direct examination, by Mr. Skinner.

Q. Mr. Conway, where do you live? 4. I live at 386
Clinton avenue, this city.

Q. And what is your occupation? A. Well, I am
now superintendent of the Marokene Works, in Eliza-
beth.

0. Have you been engaged in the leather business, the
business of tanning? 4. All my life.

Q. Were you at any time connected with Albert
Guigues? 4. I was superintendent there.

0. Of what? 4. Of the factory, the whole works.

0. Where was the factory? 4. On Madison, Mon-
roe and Ferry streets.

Q. Do you know when Mr. Guigues started his busi-
ness? A. I do.

Q. What connection, if any, did you have with the

commencement of his business? 4. Why, T superin-

tended the erection of the machinery and remodeling
the plant.

Q. What business did he do with the plant and ma-
chinery that you superintended? 4. Why, he manu-
factured leather for patent leather for Mr. Baker, of
Boston.

0. Well, have you seen Mr. Baker? A. I have.

0. Do you see him now? A. Yes.

0. Ts this the gentleman here [indicating]? 4.
That is him.

0. What concern was Mr. Baker connected with?
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. Corona Kid Manufacturing Company, or the Coro-
na Kid Company.
Q. Did Mr. Guigues commence operations in his fac-

tory with the tanning of hides from the Corona Kid
Company? A. He did.

Q. How long did he do that, to your knowledge?
A. Well, T can’t tell exactly. He done it as long as
[ was in his employ.

Q. And how long was that? 4. Well, T was there
about eighteen months to two years.

Q. Do you remember when you went into his em-
ploy? A. ‘Well, T can’t remember the exact date; I will
have to refer to my books at home.

Q. Well, give it as near as you can. 4. Well, it
was somewheres in the early part of 1904; the exact
date I don’t know.

Q. [By the Court.] When you went there? 4.
Yes, sir.

Q. [By Mr. Skinner.] Was there any other work
done at that factory while you were in Guigues’s em-
ploy than the work that you have mentioned upon the
hides of the Corona Company? A. No other work—
practically no other work; there might have been one
or two samples, but practically all the work was for the
Corona Kid Company.

Q. Now, you spoke of Guigues's work being the
manufacture of leather. What did this manufacture
include? A. Why, we received either salted hides or
dry hides that came from the Corona Company, soaked
them and tanned them and split them and put them in
condition for japanning.

Q. Then what did you do? 4. Then shipped them
to the Corona Kid Company.

0. What was the kind of hide that first came to Gui-
gues’s works from the Corona Company? 4. Why, it
was the butt part of a horse hide, or horse butts.

Q. What portion of the horse hide is the butt? -A.
Well, it is the butt end of the hide, running somewhere
about eighteen inches.
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Q. By the “butt end” you mean what? 4. Well, the
tail end of the hide, this part here [indicating on a
hide produced].

0. And what part of the hide is it with reference to
the back or belly, top or bottom, of the animal? 4.
Well, that is the flanks and the side of the hide; this
is the belly [indicating].

Q. What part is the butt? 4. The butt is the tail
end of the hide, the lower part of it.

0. Well, T guess perhaps I had better ask you to show
it to me. T have here something that, I think, will be
admitted, but I will ask you, what is this that I show you
[hide shown to witness] ?

Mr. Riker—What is that?

Mr. Skinner—It is a full hide.

A. Well, it looks like a horse hide; yes, it is a horse
hide. You want to know the butt part?

Q. Wait a minute. The small end, as distinguished
from the broad end, the part having the holes in, is
what part of the animal? 4. That is the head of the
animal.

Mr: Riker—If this is going to be wused, it
ought to be marked as an exhibit.

Mr. Skinner—I thought ‘I could have him
describe the different parts as shown here, and
then offer it as an exhibit to speak for itself
afterwards. It can be used for illustration with-
out being an exhibit.

The Court—Counsel may wish to cross-ex-
amine on the offer. Db you offer it?

Mr. Skinner—iI offer this hide as an exhibit,
and T said that T proposed to use it for the pur-
pose of showing to the jury the portions of the
‘hide that are referred to in the testimony of the

other witnesses, and generally illustrating their
testimony.
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By Mr. Riker:

0. Is that the kind of hide that you referred to in your
testimony as heing tanned? Was it tanned in the same
manner that the hides were while you were there?
Al Vs,

0. What is the chardcter of the tannage that is in
that particular hide? 4. Chrome tan.

0. Did you tan with chrome at the time you were
testifying to? 4. When I was testifying?

10 © At the time you were testifying to, did you tan
in chorme. 4. The butt or the front?

Q. The whole hide that was tanned? 4. That is
tanned in chrome.

Q. Did you at that time in that shop tan in that way
the whole hide? 4. Yes.

0. Did you not tan in bark? 4. Yes.

0. What proportion of the hides did you tan in bark
and what in chrome? 4. Well, I would like to explain
the matter a little there, so that everybody can under-

90 stand it. At the time, we were then tanning mostly
all butts, and they were tanned in bark.

Mzr. Riker—Well, I object to the offer on the
ground that this does not appear to be the kind
of hide that was tanned at that time in this
method.

The Court—I understand the skin to he of-
fered, not to illustrate any particular method of
tanning, but merely as a means of identifying
the different parts of the skin, which had run
by different names.

Mr. Skinner [after argument]—Is it objec-
tionable as an illustration and not as an exhibit?

Mr. Riker—Well, T do not think it is. If it
can be used to advantage in going upon the
record, so that the record contains by aid of
this hide a more complete description, why, then
I have no objection to it at all; but the difficulty
would be, in order to get a record, we ought to
have the thing as an exhibit, so that if by chance
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there should be a review, the reviewing court
will have the same thing that the jury has.

Mr. Skinner—I was using it as an illustration,
and was rather pushed to the offer of it as an
exhibit by the suggestion of my friend, so I
said I would offer it as an exhibit; but I have no
special anxiety to use it as an exhibit. T want
to have this witness explain and use it as a dia-
gram or use it as an illustration.

The Court—Then the question is whether
there is any objection to the offer of this hide
as an exhibit, the offer being withdrawn and
the hide being used for the purpose of illus-
trating to the jury.

Mr. Riker—If it is used merely as a diagram,
I have no objection, if it tends to clarify the mat-
ter to the jury.

Mr. Skinner—He said this part was the head
[indicating].

By Mr. Skinner :

0. Now, the broad part of the hide is what end of
the animal? A. That is the butt; the butt runs down
the full end of this; this is the tail end of the hide, and
that is the head; this is the butt, running up to where
this mark is [indicating].

Q. Then the end you have in your hand is the rear
end of the horse hide? A. Yes, sir; the rear end, or
tail end, or butt.

0. Now, you will notice on this hide that there is a
portion marked out in blue pencil, two circular lobes.
Does that represent any part of the hide? 4. That
represents the shell or cordovan of the hide.

0. And the shell that you speak of is what? .
[indicating.] The shell is a hard substance in here,
running just about where my hand does, and around in
here. Nature provides it. Tt grows between the two
layers of hide substance in the center—a hard shell.

0. You say “where my hand is.” ‘That is, on each

20
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of these two, lobes that are within this blue pencil por-
tion? A. Yes, sir.

Q. [By the Court.] Where is in on the animal, on
the buttock? 4. Right on the buttock, where the whip
strikes it. It protects the animal.

0. [By Mr. Skinner.] Well, these outlying por-
tions imunediately joining the portion marked off in
blue and that you have been describing as the shell,
what are they [indicating]? 4. Those are the shanks
of the butt.

0. What portion of the animal does that part of the
hide cover? A. The hind legs.

Q. What name is given to the portion of the hide
other than the shell and shanks that you have just de-
scribed, this front part of it [indicating]? 4. That
is a horse front.

Q. A what? 4. A horse front.

['The hide shown to witness is*marked “A”
for identification. j

0. Mr. Conway, what was done in Guigues’s factory
with the pieces of hide? I think you said that you first
had the butt portion of the hide. What did that por-
tion of the hide include? A. Why, I can’t quite under-
stand that question, Mr. Skinner.

Q. Well, take this hide on which you have pointed
out to us the shell and the hind shanks and the other
portions. I ask you now with reference to that what
part of the hide came to you first for tanning? A.
Why, the butt part.

30 ©O. And what did that include? Did it include the
shanks? 4. It included the shanks and the butt.

Q. 'The hind shanks and the shell? A. Yes.

0. And what did you do in the factory to those pieces
of hide? A. When it arrived we soaked it, then un-
haired it, and tanned it in extract or bark, and then
split the piece, and then finished it into cordovan.

0. How was the splitting done? 4. With a band
machine.

0. And what did the process of splitting consist of ?
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A. Taking a piece off the grain side of it, and some-
times a flesh split, leaving the center of the butt, or
cordovan, for cordovan leather.

0. Were the shanks split? 4. Then we afterwards
cut the shanks off, and some of those we tanned and
others we pickled.

Q. Was the splitting done with the whole butt, in-
cluding the shanks, or after they were cut off? A.
Why, we done it both ways.

0. Was there any shaving apparatus there? A. 10
Yes.

0. What did that do? Why, at the first, when we
first started to ‘tan these butts, we shaved the grain off
and also shaved the flesh.

Q. And afterwards what? 4. Afterwards we
started to split them, taking a split off the grain and a
split off the flesh.

0. Do you know what was done with the shell after
you had finished this process? 4. Yes.

0. What? 4. Shipped to Boston.

Q. What was done with the grain split that had been
taken off the shell? A. In some instances, where we
tanned them and where we pickled them, we sold them.

0. And in other instances? A. Well, or pickled
them.

0. But in some instances, you say, you sold them.
A. In all instances, we sold all the grains and all the
splits; we never tanned or finished any of those our-
selves; they were all sold. The only thing that we
tanned and shipped away to the Corona Kid Company
was the shell, or the cordovan. Now, the grain split
and the flesh split, they were either tanned or pickled,
and sold.

Q. Either one or the other? 4. Either one or the
other.

0. Do you know to whom they were sold? 4. Yes.

Q. To whom? A. Mr. Lichtman; J. Lichtman &
Son.
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0. To what extent, can you tell? 4. Well, prac-
tically all of them.

0. When did that begin, approximately? 4. I can’t
remember exactly, but practically all the stuff that was
made there, the splits were sold to Lichtman.

0. By “Lichtman” whom do you mean? 4. I be-
lieve the firm name is J. Lichtman & Son; I won't be
positive about it.

Q. Did you ever see a Mr. Lichtman there? 4. Yes.

10 Q. Which one? A. The gentleman before me.

0. That is, the gentleman sitting next to Mr. Riker?
Al Ve,

Mr. Riker—This is Mr. Abe Lichtman.

0. What did you see him doing around there? 4.
Why, he came to me—TI received my orders from the
head of the firm to deliver the splits to him. Often-

times he came in and spoke to me about them and the
delivery of them.
0. Did you receive any other instructions from the

head of the firm—1I suppose youw mean Mr. Guigues, do
you? A. Mr. Guigues.

0. As to your handling of those splits? A. No,
only from Mr. Guigues.

0. Well, from him did you get any other instruc-
tions as to how you were to deal with them. 4. Yes.

0. What?

Mr. Riker—I object. I want to renew my
objection made yesterday afternoon, knowing
that your Honor has overruled it, but desiring
to call your Honor’s attention to the case of
Bordine v. Combs, in 15 New Jersey Law, page
412, the holding in that case being that, by the
force of the form of the action, the very plead-
ings on behalf of the plaintiff admit that the
goods came lawfully into the possession of the
defendant; and that all this testimony looking
to the characterization of the method in which
the goods came into the possession of the de-
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fendants is not only irrelevant, but improper,
ke dhet deelsion, v F a0 eider
that the record may be complete, I want to put
in the objection that it is a conversation between
the parties, not in the presence of the defendant.

The Court [after argument]—I have noticed
in looking over some of our cases the form of
expression used by Chief Justice Hornblower.
“In trover, the question is not whether the de-
fendant came rightfully or lawfully to the pos-
session of the property ; that he did so is admitted
by the very formi of action. The only question
is whether the defendant has wrongfully con-
verted the plaintiff's property.” (It was a ques-

tion that arose as to the record of a judgment.
judg

“Suppose, therefore, on the trial the defendant

had produced and read the record, and then

proved that he had bought the mules at a con-
stable’s sale; what effect could such evidence
have had on the issue? It would not have proved
title in the defendant, as against the plaintiff,
nor disproved a conversion by him, if the prop-
erty in fact belonged to the plaintiff.” ‘The
thing that seems to have been in the Chief Jus-
tice’s mind is that the judgment was immaterial,
because the most it would have shown would be

 title in the defendant by a legal proceeding. The
question would still remain whether there had
been a conversion, and the fact of a sale under
the judgment would not have proved title in
the defendant nor have disproved a conversion
by the defendant as against the plaintiff.

[After further argument]|—My view of the
matter is this: I do not think it necessary to
decide the question as to punitive damages at
present. There will be no question on either
side as to the truth of certain proportions. For
example, I read from the case of the I/7est Jersey

5 COR
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Railroad Company v. The Trenton Car W orks
Company, in 3 Vroom 517: “A conversion may
consist in the taking of a chattel without the
license of the owner, and by the party so taking
it applying it to his own use. In every case in
which the inquiry arises whether there has been
a conversion, the only point to be settled is
whether the defendant applied to his own use
the property of another without his permission,
and without legal right. His motive for so
doing, or the state of his knowledge with refer-
ence to the right of such owner, are of no im-
portance, and cannot in any respect affect the
case.” And the last paragraph in the case of
Matthiessen & Weichers Refining Company v.
McMahow's Aduw’r, 9 Vroom 530, at page 548':
“The evidence was plenary that the property
had come to the defendant’s possession. If the
defense of a purchaser was not sustained, pos-
session under a claim of title was of itself a con-
version.”

It is said by the plaintiff that he desires to
prove that these goods came to the possession
of the defendant. In order to show that the

goods came to his possession, he must show how
they came to his possession; otherwise he can-
not show the fact, perhaps. He claims that they
came to the possession of the defendant sur-
reptitiously.  Why should the Court desire to
prevent the plaintiff from showing the facts and
circumstances under which the defendant ac-
quired this property? What ultimate effect the
fact, if it be a fact, that the acquisition, if it were
a surreptitious acquisition, may have on the
various questions as they arise in the case, I am
not now going to determine.

The next question is whether the testimony
of conversations between the witness and Mr.
Guigues should be excluded because they are
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declarations of a person not a party to the suit,
and so secondary and not receiveable under the
general rule. That seems to me to depend upon
the question whether the effect of the testimony
after it is received is going to be to establish
a collusive relation between the defendant, Mr.
Lichtman, and Mr. Guigues, so that the rule as
to a fellow conspirator would apply, and the
declaration of one would bind the other. It is
impossible for the Court to see how good a case
the plaintiff is going to be able to make on that
subject, but I think I ought to permit him to
make the attempt. For that reason I overrule
the objection.

Mr. Riker—In order that the record may be
complete, I would like to have it also appear as
part of our objection that that question of col-
lusion is not within the pleadings or the issue.

The Court—Very well.

Defendant’s counsel pray an exception to this
ruling of the Court.

Exception allowed; let it be sealed, and it is
sealed accordingly.

FREDERIC ADAMS, [I.S.]
Circuit Court Judge.

[The last two questions are read.]

O. What instructions? 4. That I received from
Mr. Guigues?

0. Yes. 4. Well, on these goods I was instructed
by Mr. Guigues to keep it all quiet and cover it over .
when Mr. Baker came into the factory.

0. Now, you have said that Lichtman came to the
factory. Did he ever come there at any time when the
goods were covered up under those instructions. .
Yes.

Mr. Riker—One minute, now. I would like
that question to be made more specific, so I may
know whether it was Mr. Julius Lichtman, the
defendant in this suit, or some other Mr. Licht-
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man. [t makes a good deal of difference per-
haps.
The Court—That is a reasonable request, [
think.
Mr. Skinner—Would it do if I said, “Which
Mr. Lichtman was it?”
The Court—I will strike out the answer for
vagueness.
Q. Did the defendant, Mr. Julius Lichtman, come to
10 the factory, I mean within your own knowledge, at any
time when these goods were covered up under Guigues’s
instructions? 4. Yes.
Q. Can you tell us any particular date? 4. No, that
I cannot.
0. Well, how far back would such a call go? 4.
Well, while these goods were for sale, it was all during
while T was superintendent there, and I had no other

business dealings, except with this one man, the gentle-
man in front of me.
99 0. Well, do you understand that this is Mr. Abe

Lichtman? 4. This is the gentleman that I had the
dealings with; his first name I have no knowledge of.

Q. When you said that Mr. Julius Lichtman came
there, did you mean this gentleman? A. This gentle-
man here. He done all the dealings, so far as Guigues
and I were concerned.

Mr. Riker—I am put in a little difficulty

The Court—The witness corrects his testi-
mony by saying that when he said Mr. Julius
Lichtman, the defendant, came to the factory,
when the goods were covered up, he had in mind
the gentleman who sits by the side of counsel
at the table and whose name appears to be Mr.
Abe Lichtman.

Mr. Riker—I would like to have that stricken
out, because it is not strictly responsive to the
line of questions. Perhaps I am a little late, but
in view of the way the question got in, T think
I am excusable. My objection is that Mr. Abe
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Lichtman is not connected with the defendant
as yet.

The Court—Judge Skinner does not object to
the answer as not responsive, and he cannot
object to it on that ground. You may object to
it on some other ground.

Mr. Riker—If a question is strictly legal and
proper, and the answer is irresponsive, so that
it puts in the case improper matter, I am enti-
tled to object to the answer as not responsive.
That is the trouble in this case.

The Court—I will let it stand, with the ex-
planation that the witness has made.

Mr. Riker—Did I make my ground clear:
that Mr. Abe Lichtman, who now appears to be
the person, is not connected with the defendant
by the evidence?

The Court—I will let it stand as a statement
of fact.

Defendant’s counsel pray an exception to this
ruling of the Court.

Fxception allowed; let it be sealed, and it is
sealed accordingly.

FrEDERIC ADAMS, [I.8.]
Circuit Court Judge.

0. Now, Mr. Conway, did you see that Mr. Licht-
man, Mr. Abe Lichtman, at any time when the goods
were in the condition you have described—covered?

A. Yes.

0. What did you see Mr. Abe Lichtman doing
around that factory, anyway? 4. Why, he oftentimes
came there and spoke to me about the delivery of the
goods.

Q. The delivery of what goods? 4. Why, the
goods that Mr. Lichtman hought.

0. Which Mr. Lichtman? A. The gentleman in
front of me.

Q. When was that? 4. At this time.
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0. How far back was that? 4. Well, to the begin-
ning of this suit. There was no other goods sold in
that place, except through this gentleman in front of

me, Mr. Abraham Lichtman.

0. So that he is the only gentleman you saw there
dealing in the goods from the commencement of the
factory? A. Yes, sir; he done practically all the deal-
ings there.

Cross-examination by Mr. Riker.

10 Q. When did you enter into the employ of Mr. Guig-
ues? A. Well, T can’t tell you exactly now. I have
got the dates home. I was just called up from Eliza-
beth, and I can’t tell you exactly the date. I started
the building, started the plant, and was the only super-
intendent they had there from the beginning, when he
rented the plant.

Q. Did you know that he rented the plant from me?

A. Yes, sir; I did.

0. And when you say it was in 1go4 do you spealk
under correction? 4. Well, I may, yes, I may be cor-
rected. I haven't posted myself on that. There was
no other superintendent there from the erection of the
plant, or the remodelling of the plant, for eighteen
months afterwards; I then left his employ, and during
this suit, I think I was superintendent there when these
goods in question were sold.

0. Can you state the time with any exactitude when
you left? A. No, I cannot; I will have to get back—I
will have to go home and find out from my books
exactly. T was called up from my plant on this case,
and I can’t remember exactly the dates; but there was
no other superintendent in that plant at that time.

Q. Are you sure that this was not in the year 19o2?
A. No, I am not sure about it.

Q. You are not sure of that? 4. No.

0. It was immediately after the premises were rented ?
A. Yes, just as soon as the premises were rented I took
hold there.
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0. So that all you have testified to may have occurred
during the years 1902 and 1903, may it not? A. It
may possibly; I can't remember the dates.

Q. It certainly occurred within the first eighteen
months after Mr. Guigues went into possession of my
factory? A. That is it exactly.

0. Had you been employed by Mr. Guigues prior to
that time? 4. Never worked for him at all

0. Why did you leave him? 4. Why, he agreed to
give me so much stock in the company, and through
some disagreements, and so —

0. Well, Mr. Conway, do you not know that there
was no corporation at the time you are testifying to?
4. Yes, there was no corporation.

0. Then what stock was he going to give you? A.
Because he was simply going to incorporate the con-
cern, as you know as well as I do.

0. And you were disappointed because he did not
give you what you wanted? 4. Not altogether; to
some extent, yes.

0. And you had a dispute with him? 4. Yes, over
several things; I had a dispute nearly every month.

0. And because of that you left? A. There was sev-
eral reasons why T left.

Q. What were the other reasons? A. I didn’t think
he was a man of his word and didn’t live up to his
agreements.

0. And you say he had trusted you so far as to make
you a party to a collusive arrangement with Mr. Licht-
man, do you? A. I was the superintendent; I received
my instructions from him.

Q. What were the instructions exactly? 4. T'o de-
liver this different line of goods to Mr. Lichtman.

0. What else? A. In regard to these goods, to keep
it quiet and keep them covered whenever Mr. Baker
came in—the owner of the goods.

O. When did he give you those instructions? A.

When I was employed there; I can’t remember the
date.
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Q‘ How often? 4. Several times; probably a dozen
times.

0. How did you know Mr. Baker was the owner of
the goods? 4. I saw the bills, where the shipments
came from.

0. What was your position in the factory? 4. Su-

perintendent.

0. What did yow have charge of? 4. Charge of the
plant, the running part of the plant.

10 0. Well, did you have charge of the office? 4. No,
nothing to do with the office whatever. I had access
to the office whenever I wanted to, but that was out of
my jurisdiction.

0. As superintendent, what did you do? 4. Well,
the general duties of a superintendent, running the plant,
seeing that the work was turned out right, the delivery
of goods and receiving goods, as general superintendent
of the plant.

0. 'When these horse hides came into the factory did
you receive them? 4. The shipping clerk did.

0. 1 did not ask you that. 4. T would receive them,
naturally, but T couldn’t receive all the goods. We had
a man for receiving' those goods, and he was under my
instructions.

Q. Did you count them? A.Yes, all counted. 1
didn’t personally count them.

0. T asked you did you count them yourself? A. It
would be impossible. I had charge of it.

0. If you will answer yes or no, without trying to
explain, we will get along much better. 4. No, I didn’t
count them.

0. You did not count them? A. No, sir, not person-
ally.

0. Well, can you count them in any other way? A.
Yes, I can give instructions.

0. You would not call that counting them yourself,
would you. A. No.

0. And then what did you do with them af:er they
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were counted? 4. They were then put in the process
of manufacture.

0. What did you do with them, if anything? A.
Why, I didn’t do anything with them.

0. You did not do anything with them? 4. No, sir.

0. Did you have any part in any stage of the process
of finishing these horse hides to return them to Boston?
Al Vs,

0. What? 4. Oftentimes I would do some part of
the work on them and show a man how to do it; some-
times I would tan them: personally; sometimes I would
go and unhair the skins personally.

0. Where did you get your knowledge of the process
of tanning horse hide? 4. Before that I was super-
intendent of the Woodside Tanning Company; they
tanned nothing but horse hides.

Q. They treated nothing but horse hides? 4. Well,
seventy-five per cent. of it was horse hides.

0. What was the other twenty-five per cent.? A.
Calf skins, goat skins.

0. What was the percentage of horse hides? 0. I
should judge seventy-five or eighty per cent.

0. Hew long were you there, and when? Q. You
have got me on the exact date. I was superintendent
there about close to a year and a half or two years,
something like that.

0. Have you had practical experience in all the stages
in the process of tanning horse hides? 4. Yes, sir.

‘0. What is the first process after the hides are re-
ceived and counted? 4. They are put in soak.

Q. And the next? 4. They are then unhaired, or
put in the lime.

0. And when you say “put in the lime,” was there
cyanide used also. 4. No.

0. You did not use the cyamide process? 4. You
probably mean sulphite.

Q. Well, that was the next process? A. Yes, sir.

Q. What the next? A. Why, then there are a few

6 COR
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details—I don’t suppose you want them; they are in
the tan—the principal part.

0. What is the next after the lime? A. After they
come out of the lime they are unhaired; we call it de-
liming or unhairing.

Q. What is the next step? Then they are tanned.

0. You do nothing between. A. Yes, they go
through a process of neutralizing the lime, what we
call baiting.

0. When are they scraped, the flesh part taken off?

10 4, They are scraped at first, when they are fleshed.

0. When is that? 4. They are scraped again after
deliming. There we didn’t scrape them. We put them
on a machine—practically the same thing; that is flesh-
ing; instead of using the hand, we used machines there
for it; also in the process of baiting; they may be run
through a machine; that is to take the fine hairs out.

Q. Next what was done with them? 4. They are
then put into a paddle and tan-chromed.

0. Put in paddle-wheels and chromed? A. Yes, sir.

20 (. And then what? A. After they were tanned they
were split.  When you come to the tan part of it, often-
times they were tanned in different manners? sometimes
we tanned them direct and sometimes we split themr in
the pickle. After the dry hide comes in the plant it is
unhaired, and the process of baiting and scraping, as
you call it. We sometimes pickle the stock. Abcut this
time I don’t believe there were many of them pickled,
aithough there were some—not the butts; they were put
direct into the tan, not chrome, but an extract, or
vegetable tannage.

Q. When you were there? A. Yes.

0. You used mostly the bark tannage, did you not?
A. On these butts, yes—mno, we used both, although it
was mostly bark in this case; bark or extract.

Q. When did you trim the hides? A. Oftentimes
we would trim the hides somewhat, take off the head
and shanks and pates, after they were soaked; we also
trimmed the hides after they were processed, or pickled,
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depending on what we were putting the butts into. If
the butt was going directly into the tan—sometimes
when we couldn’t tan as fast as we received them, it
was put in pickle; that is a process of preserving the
hide until we could tan.

0. So that at times you trimmed them in part before
they went into the pickle? 4. Yes.

0. And sometimes after they came out of the pickle?
Al Vs,

0. Or out of the tannage? 4. Yes.

0. ‘Will you describe to the jury just what you did
in the way of trimming? 4. Well, when the butts
came in there —

0. We can use this hide for the purpose of illustra-
tion. Now, Mr. Conway, has that hide been trimmed
[the hide marked “A” shown to witness]? 4. No,
that is the whole hide.

Q. That has not been trimmed? 4. No.

0. Before you split a horse hide of that character
you trim it, do you not? A. Yes.

0. Now, that is tanned, then, after the process of
pickling or tanning, as the case may be? 4. Yes.

0. Now, will you point out on that hide just what
was done when you come to trim it preparatory to split-
ting? A. [Indicating.] Well, where this mark is
across the hide, about eighteen or twenty inches down,
that is the butt of the horse hide; that is the butt, right
across there; that part folded over is the butt of the
borse hide.

Q. Well, then what? A. This is the shanks of the
Dbutt [indicating].

0. Now, that would be taken off? 4. That would
be taken off.

0. Now, what would you do with the shank? Would
you further trim the shank? A. Yes.

Q. Show us what you would take off of them. A.

Well, no, that shank wouldn’t want any trimming at

all.
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Q. Well, would you, as a rule, trim the shank? A.
Sometimes, yes.

Q. I ask you whether as a rule during the period that
you are testifying to did you trim the shanks? 4. No.

Q. When you did trim them what did you take off?
A. Sometimes a small piece, like that [indicating].

Q. Take off the end there? A. But not always.

Q. What else did you do when you came to trim?
A. You see, from where this line is drawn here, we
trim it across here, this being the shank part and this
the butt part; also on the other side, we cut off the same
way [indicating]. That is all the trimming there was
to 1it.

Q. Didn’'t you always take off the knuckles? 4. That
is what I said first, the knuckles here on the shanks [in-
dicating].

0. Didn’t you always take them off? 4. No, some-
times we would just slit them, and the knuckles would
come out all right; not always, because it is a small

20 Piece, and we wanted all we could get out of it; we

didn’t always take the knuckle off.

Q. [By the Court.] What is the knuckle, something
at the foot of the shank? 4. Yes.

Q. [By: Mr. Riker.] Tt is the tip end of this shank,
is it-not, down the leg? 4. Yes.

0. What size were those knuckle piecés that you took
off, within limits, I mean? How large would they run?
‘4. Well, you can see, there has never any been taken
off of that. It is hard to make an exact estimate how

g0 large it was. 'There is the whole thing; nothing has
Ieen taken off it.

0. You said this hide had not heen trimmed? A.
Yes, that has got the knuckle on it.

Q. That knuckle you would take off, would you not?
A. No, I wouldn’t; it is all right; there is nothing the
matter with it.

@. ‘Fhat is all sight,is 1t? 4. Yes.

Q. But the great number of the hides were not all
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right and had to have that knuckle taken off, did they
not? A. Not a great many, no. It wouldn’t pay to
tan them, at that rate. Sometimes we would find knuck-
les, here and slit it down, but, as a rule, not. That has
got the knuckle on and there is nothing the matter with
it.

0. Did you have any hide of that size and character
shipped there in the time you were superintendent, as
to which you are testifying? . Yes, sir.

Q. What is that hide? 4. It is a horse hide.

Q. Is it a Russian horse hide? A. It looks like a
domestic.

0. It is a green salted hide, is it not? 4. It looks
like it; it is very hard to tell here; it is tanned.

0. Did you have green salted hides to deal with?
A. Both green and dry, but at this time they were
mostly all dry hides.

Q. Now, what else did you take off in trimming be-
sides the knuckle? A. That is about all that I can re-
taember.

0. Did you take off the ears and the snouts and the

pates? A. That is not in the butt.

Q. T am talking of the hide now. A. In the hide,
ies.

0. Of course, with the butts you:did not take any off
except the knuckle pieces? 4. We didn’t always take
them off ; when they were good we didn’t take them off.

0. During the period that you are testifying to, the
portion of the knuckles, or the knuckles, that you took
off the hides were only those that were not good? 4.
Yes, they were bad.

0. And constituted what you would designate as of-
fal in the trade? 4. Yes, that is right.

0. And that was your consistent and your usual prac-
tice while you were there at Mr. Guigues’s factory?
A. Yes, sir.

0. Now, after you had trimmed the butts, what was
the next process? 4. Why, after the butts were trim-
med we tanned them.
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Q. Well, if they had been already tanned you would
retan them, do you mean? 4. In reference to what
you are speaking about, of course, the offal, we trimmed
it before they were tanned, and that was glue stock.
You would not call offal tan stock.

0. So that these knuckle pieces were, in fact, taken
off before they were tanned at all? 4. Yes.

0. And after they were tanned you did not trim them
at all; you simply put them into the splitting machine?

10 4. Yes.

Q. And what kind of splitting machine did you use,
down there? 4. What they call a hand machine.

Q. Belt knife? A. Or belt knife machine.

Q. Did you use that during all the time you were
there as the next process? 4. Yes.

0. How many pieces did you split the butt into? A.
Sometimes into two pieces, sometimes into three, ac-
cording to the substance.

0. What were those two or three pieces, how do you
designate them? 4. The upper part, or grain side, we
call that a grain split; and the center piece we would
call the cordovan, and the under part, or flesh side, we
would call a flesh split.

0. Now, is or is not a horse hide of irregular thick-

.ness?  A. Irregular.

0. Did you make the grain split by the splitting ma-
chine? A. Yes, sir.

0. From the beginning of your time, while you were
there? 4. No.

30 ©O- When did you begin to do that? A. I suppose
we had been running on those butts somewheres about
a month when we started to split them.
0. And during that month what had you done with
reference to that part of the hide? 4. We shaved it
off.

0. And what became of those shavings? 4. Well,
we didn’t do anything with them then.

0. They were not even glue stock, were they? A.
No, no good for anything; we didn’t even sell it.




THEODORE F. CONWAY—CROSS. 47

Q. Did you not burn them? 4. No, we couldn’t
burn it.

Q. You did. not have any furnace in which you
burned those things? 4. Yes, but you couldn’t burn
this; it wouldn’t burn; it would put the fire out.

0. Now, the next piece under is the valuable piece,
is it not? A. Yes, that is the cordovan.

Q. The flesh split, what did you do about that? .
Generally, as a rule, we pickled it; that is, putting it
into condition, you know, to hold it, so that we could
sell it, so that it wouldn’t decay or go bad.

Q. Did you split these hides before they were tanned ?
A. Sometimes; sometimes we split it before tanning;
sometimes after tanning.

Q. Well, if they were split after tanning, did you
pickle the flesh splits? 4. No, we sold them just as
they were.

Q. If you split hides that had been pickled, did you
then pickle the flesh splits? 4. Well, if they had been
pickled before we never pickled them again.

Q. Did you split any hides that had hbeen either
tanned or pickled? 4. Yes.

Q. Can you, as a matter of fact, split a horse butt
unless it has either been pickled or tanned? A. No, not
very well.

Q. Well, then, were there any of these flesh splits cut
off of anything except a pickled or a tanned horse hide?
4. No.

0. Then, why did you pickle the flesh split after you
cut it off? 4. Well, as I say, the pickling part of the
process, it must be done before it is tanned: we never
pickle a split after it is tanned; it is impossible. T'he
idea of pickling these skins was to preserve them. If
I said I pickled a flesh split after it is tanned, it is a
mistake. T either misunderstood you or you misunder-
stood me.

0. T understood you to say that you pickled a flesh
split after it had been cut off; T think you said: you did.
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A. I meant after it had been cut off in the pickle, or
beforehand, not after it is tanned.

Q. Can you split a hide so as to get a flesh split unless
the hide has been either tanned or pickled? 4. Well,
it can be done, yes.

Q. Did you ever do it? A. Yes.

Q. Down at the Guigues factory? 4. Yes.

Q. Now, in what stage of a hide in the process of
finishing can it be split at all on a splitting machine?
A. Tt can be split in all shapes and styles, or anything,
split in the raw, split in the pickle and split after it is
tanned.

Q. And you say that there were, to your knowledge,
horse butts of which this valuable cordovan leather was
afterwards split without having been either pickled or
tanned? A. Oh, yes, we have split them in every con-
dition down there; I don’t believe there is any process
but what we split them.

Q. Then I understand you now to say that during
the time while you were at Mr. Guigues’s factory, to
your knowledge, there were horse butts split before
tanning? 4. Yes, there were.

Q. How many? A. You see, that is a hard question
to answer, Mr. Riker. We averaged something like
two or three hundred dozen a day. It isimpossible for

me to tell you; I don’t believe any man living could tell
you.

0. Is it not necessary, Mr. Conway, as a matter of
fact, in order to prepare a hide at all for splitting that
it must be plumped? A. Yes.

0. What process prior to the tanning or the pickling

results in pumping a hide so as to fit it for splitting?
A. One of the first processes, you can plump a hide with
lime or sulphite; the next process, you can plump a hide
by pickle. That is about all.

Q. Is it not a fact, Mr. Conway, that the result of
pickling a hide is to shrink it? A. Well, it depends
on how you pickle it; you can—the more acid you put
to it the more plump your hide is; the more salt the
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lighter your hide. Consequently you do as you like;
with the pickle you can plump it or make it low and
flat. It depends on what you want.

Q. 'What is the reason for pickling a hide? 4. To
preserve it.

0. And does not the process of pickling tighten up
the fibre? A. Yes, sir.

Q. So that it does not plump it? 4. Yes.

0. It does not prepare it for splitting? 4. No, I
do not say that. You can preserve it one month or one
month and a half, or three months or a year. We can
plump it for splitting by decreasing the amount of sale
and adding more to your acid.

0. Now, Mr. Conway, while you were there what be-
came of these knuckle pieces, pates and ears and other
things? 4. They were sold as glue stock.

0. To whom? A. I don’t remember now exactly
the man that bought the glue stock; Baeder Adam-
son or Lane, or what—I can’t recall now exactly all
the odds and ends of the glue stock. I think we sold
it to Baeder Adamson; I won’t be sure about that; but
they were sold as glue stock.

0. Did not Julius Lichtmasn, the defendant in this
suit, buy the offal at times? A. No, sir.

Q. Never while you were there? 4. No, sir; not
one instance, that I know of.

0. [By Mr. MacMahon.] Whom are you winking
at, Mr. Conway? . T saw niy son back there; I sup-
pose he wants me.

Q0. [By Mr. Riker.] Mr. Conway, after the hides
were split— 4. I bought a large plant in Elizabeth,
and we work on guncotton, and it makes me a little
nervous. [ have got a new man down there.

Q. That reminds me, Mr. Conway. You sell your
products to the plaintiff in this suit, do you not? A.
No, never sold him anything’; never had any deal-

S
ings with him; in fact, to-day is the first I have seen

7 COR
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the man since last October; never saw him except when
he came in the factory.

Q. I asked you whether your concern does not sell
its product to the plaintiff in this case? A. No, sir;
never did; never have.

Q. Never dealt with them? 4. No dealings what-
ever.

The Court—That is, the Corona Kid Com-
pany ? .
Witness—No, sir; never had any dealings

with them whatever, or I either. .

0. Do you sell your products to patent-leather manu-
facturers? A. No, sir; no patent-leather manufacturers.

0. You do not make amyl? 4. No, it all goes to
upholsterers.

Q. After the butts were split, what was done with
them in the factory while you were there? 4. Some-
times they were tanned in bark and sometimes in
chrome; probably ninety-five per cent. of all the butts
were tanned in bark, or vegetable tannage.

0. After they were split? 4. Yes, sir; after they
were split; they couldn’t be done otherwise, unless you
tan the whole hide. They are always tanned after they
are split, as a rule.

0. Were they tanned or retanned? A. Tanned.

0. They had not been put through the tanning pro-
cess at all before they were split, at all? 4. Well, I
won't say that. Sometimes we split them, as I said be-
fore, before tanning ; then again we split the hides after

80 they were tanned. It would depend on the substance.
As I told you, a horse butt runs irregular. It if was
a light butt we would split it in the pickle, taking the
grain split off, and then if it was a heavy butt we tan-
ned it, and after tanning it split it, depending on the
substance we got out of the butt.

Q. In any event, after splitting you would tan it? 4.
No, don’t put it that way. T said sometimes after tan-
ning T would split it—both ways.
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Q. 'Well, after you had split the hide that had been
split, and you tanned the butts that had been split, what
would you do with it? 4. Tanning a butt that had
been split previously ? .

Q. Yes. A. That was all that was done to it; we
would finish it into cordovan—a regular process of col-
oring and blacking and stuffing with grease. T'here is
quite a lot of detail.

Q. Then what? A. Then it was shipped to the Cor-
ona Kid Company.

0. What about the shanks? A. They were cut off
after they were baited; they were pickled separately.

0. And then what was done with it? 4. Some-
times we would tan them and sometimes we would sell
them in the pickle.

Q. Now, these shanks, how were they tanned, when
you did tan them? 4. Well, some tanned in chrome
and some in vegetable tan and some in pickle, those
three. I think I may be mistaken. ‘I'he majority of

16

the shanks were tanned in chrome at that time, or :

pickled. I don’t think we tanned very many in the
vegetable tan.

0. [By the Court.] What do you mean by tanning
in chrome? 4. That is kind of a solution of hichro-
mate of potash; we reduce that, the salt or green oxide,
and the oxide has tanning qualities in it; it converts
the gelatine in the hide over into leather, the same as
a vegetable tannage would, only this is a metallic tan-
nage.

0. [By Mr. Riker.] When you speak of the shank, ¢

e

what do you refer to? 4. The shank is the two ends of
the butt, where it is marked off; they are on each end
of the butt.

O. What is the size, what would be a fair average
size of a shank cut off during the time you were in the
Guigues factory? 4. Three or four feet.

Q. Three or four square feet? A. Yes.

Q. Surface? A. Yes, sir.
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Q. [By the Court.] Both together? 4. No, each
one. ;

Q. [By Mr. Riker.] And these were treated in the
way you have described, either pickled or tanned?
A. Yes, sir.

Q. Or hoth pickled and tanned? 4. Yes, sir.

Q. Is that right? 4. That is right exactly; yes, sir.

0. And then what became of them? 4. Well, the
tanned ones mostly—we finished up quite a good many
of the tanned ones, and the pickled ones, we shipped
quite a good many to Lichtman, both the split and the
grain; in fact, all the splits of the shanks were sold to
Lichtman, I guess ninety per cent.

. Then you split the shanks, too? A. Yes.

. How many pieces? A. Two, grain and flesh.

. Grain and split? 4. Grain and split.

. T'he split is the flesh side of the skin? A. Yes.

. And the grain, of course, is the other? A. Yes.
. Which ones did you tan? 4. Why, we always

QO IO IO WO

90 tanned the grain side.
0. Always tanned — 4. Not always, but we never

tanned the flesh side, I don’t think; they were always
sold in the pickle mostly.

0. You never tanned the flesh side, they were sold in
the pickle? 4. Mostly, yes.

0. When you said you always tanned the grain side,
did you mean by that that you tanned all the grain
sides? A. When we did it, the only thing we tanned
the grain side.

30 O. And all the grains that you did not tan, what
would you do with them? 4. Oftentimes we would
pickle those.

Q. Why didn’t you tan all of them? 4. Because we
couldn’t tan them as fast we made them.

Q. TIs that the only reason? A. That is the only
reason I know of.

0. Ts it not a fact that you did not tan a part of the
grain sides of these shank splits because they were not
fit for tan stock? 4. No.
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Q. Then if you had not pickled them they would
become offal? 4. No.
Q. What would they become? A. If we had not
pickled them we would tan them.
Q. Ts that the tanned product, grain product, of the

shank more valuable than the pickle? A. Yes.
0. What is the use of the tanned grain of the shank?
A. Why, we put that into patent leather, at that time

we did.

Q. The pickled stock you could not use for patent
leather, or did not use for patent leather? 4. Well, T
don't know whether we did or not; I don't think we
did, no.

Q. And if the grain was imperfect, would you tan it
for patent leather? 4. Not always; sometimes we
would put it to other purposes.

Q. If the grain split of a shank, then would you tan
Mg Al Ve

Q. For what purpose? 4. For shoe leather.

Q. For patent leather? A. No. We tanned a great
many in chrome tan for shoe leather, and considerable
of shank, but not for patent leather.

Q. What is the use to which the pickled stock it put?
A. T don’t know what Lichtman done with it; it was
sold to him in pickle, that is all T know.

Q. You do not know of any use for pickled stock?
A. Well, it depends. Are you talking about shank
splits now ?

Q. Yes. A. Well, yes, you could use it; it could be
used for tanning—vegetable tan—it makes a nice in-
soling; it can be tanned in chrome for lining stock, and
for a dozen different purposes.

Q. Can it be finished or japanned to advantage? 4.
Not japanned. y

Q. Could it be finished with japan suitable for dull
finish for topping stock? 4. That is a hard question
to answer.

0. Why? A. Tt may be that somebody is doing it;
I can’t do it.
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Q. Then, so far as you know, that is not suitable for
finishing with a dull finish suitable for topping stock?
4. I wouldn’t say that; it is possible somebody is doing
that.

Q0. I am asking you, so far as you know? 4. No.

By the Court.
0. What is topping stock? 4. I suppose he means
for tops of shoes, don’t you, Mr. Riker?
Mr. Riker—Yes.

10 Witness—VYes, it can be used for that purpose,
for topping stock, but not for patent leather top-
ping stock; it can be used for dull finish, but not
matched stock.

By Mr. Riker.

0. Did you ever japan that kind of stock for use as
topping stock? A. No, but I have used it for other
purposes—not japanned.

Q. Mr. Conway, when you speak of a shank, what

90 part do youw mean? A. Well, the two extreme ends of

the butt—I marked it off there—on each end of the
butt, the shanks.

Q. When you use the word “shank,” do you refer to
the grain or to the split? 4. Well, a shank has split
and flesh, both, just the same as any other part.

Q. But when you speak of the shank piece do you
mean the grain or the flesh split? 4. I mean both.

Q. You mean hoth? A. Yes, sir.

Q. Now, if you were asked to-tan and chrome the
shanks of horse-hide butts, what would you tan, with
reference to the grain or the flesh split? 4. Well, it
would depend. You will have to state that a little
more—

Q. I say if you were asked to tan in chrome the
shanks of horse hides, of horse-hide butts, what part,
with reference to the two splits, would you tan? 4.
I would tan the shanks.

0. Well, what part, both parts? 4. You say shanks.
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They are not split in what you say—just ordinary
shanks. Do you mean splits?

Q. Would you tan, then, as a practical tanner, the
whole shank without splitting it? 4. I have done it.

Q. If you were asked to tan in chrome the shanks,
would you tan them before you split them, as a practical
tanner? 4. Well, Mr. Riker, they are tanned both
ways. We tanned down there thousands and thou-
sands of dozens split before tanning; and we also tan-
ned thousands of dozens, the whole thing, never being 1g
split.

0. If you were asked to tan in chrome the shanks
of horse-hide butts and finish with a smooth finish, so
that they can be japanned, what part would you then
tan? 4. I would tan the grain part.

Q. That is all you would tan, is it not? 4. Yes.

0. And if you were asked to finish all of said shanks
that were unsuitable for japanning with a dull finish
suitable for topping stock, what would you finish that
way? 4. Well, we would finish a few of the splits— g0
That is pretty hard to answer that.

0. Well, can’t you answer that? A. No. Just re-
peat that again.

0. [Question read.] A. I would finish the grain
part.

0. Now, as a matter of fact, is that not the only part
of the shank that could be used for those purposes, be-
cause of the irregularity of the flesh split? 4. For
what purpose ?

Q. For those two purposes, japanning or finishing 80
with a dull finish suitable for topping stock. 4. No,
you can use a split for shoe leather. The grain must
be used, as a rule, for patent leather or for shoe stock,
but the split can be used for various purposes, either
tanned or pickled.

0. Could you use it for japanning or topping stock?
A. The grain or the flesh?
Q. The flesh? A. You could use it.
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0. Did you ever know of it being used for that pur-
pose? A. I am no authority on that; there may be
some people doing it.

Q. Have you ever done it yourself? 4. Yes.

0. You have done it? A. Yes.

Q. Where? A. Down at Guigues’s; we done some
down there.

Q. You japanned— 4. No, we didn’t japan it; we
finished it. 'We took the splits and tanned it in chrome
and put a size on it and fixed it up so that it made a
fair shoe leather; it wouldn't make first class, but it
made very good shoe leather for linings and outside
stock.

Q. Topping, is that? 4. Yes, it could be made use
of for topping stock, cheap shoes.

0. Anything can be used for topping stock? 4. Yes.

0. Did you ever see any of this particular material
used for topping stock? 4. Yes.

0. Where? A. Down there. We finished up the
samples and sent them on to Boston. For some reason
or other, we would get more money for them in the
pickle, I thought. I didn’t know why they didn’t con-
tinue it.

Q. Well, did these particular pieces go to Boston?
A. Everything went to Boston that was finished, as a
rule.

0. Were you in the shipping department of this con-
cern of Guigues's? 4. I was in every part of it.

0. And you had under your observation the shipping
of all the stock that went out of there? 4. We had a
shipping clerk under me that shipped the stock.

0. And where did you ship the goods to? 4. Went
to Boston.

0. All of it? A. No, the butts went to Boston and
the fronts went to Bristol.

0. Did you have anything but butts from the Corona
Kid Company at the time you were in there? 4. No,
they were all butts at that time.
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Q. Then why do you say the fronts went somewhere
else? 4. Well, afterwards. You know, when we first
started we tanned nothing but butts, but after awhile
we got tanning butts and fronts both.

Q. While you were there did you tan fronts? A.
Yes, sir; thousands of them.

0. When did you leave there? A. I can’t give you
the exact date; I can find out home by my papers.

0. When did they begin to tan fronts? A. I left
some time a little after they incorporated themselves;
probably two or three months after they were incor-
porated I left.

0. You can remember the time, can’t you? A. I
did not incorporate them. With reference to the time
when you left, when did they begin to tan fronts? A.
Oh, they tanned fronts before that; they tanned fronts,
I suppose, three months after they started there, or four
months, probably five months after they started that
plant they started to tan fronts.

Q. Now, Mr. Conway, you say that Mr. Guigues
gave you some instructions with reference to covering
up some stock? A. Yes.

0. Who was present when that instruction was
given? 4. Who was president ?

Q. Who was present? A. No one but myself and
Mr. Guigues.

Q. Where was the instruction given? 4. Given to
me in my office.

0. How often was that instruction repeated? A.
Probably half a dozen times, roughly speaking.

0. Why was it repeated? A. Because I generally
got word a day or so before Mr. Baker arrived, and
then he would come up and tell me.

Q. Then it was only in anticipation of Mr. Baker’s
arrival that he instructed you to cover things up? 4.
Well, that I couldn’t say.

0. Can’t you say whether Mr. Baker did or did not,
in fact, arrive almost immediately after these instruc-
tions were given? 4. Well, in some instances. When

8 cor
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it first started we found that we were getting a split off
the grain and off the flesh side, off the grain in par-
ticular, that was valuable, that was bringing him in a
good deal of money, and he then told me, “You want
to keep this quiet, Conway, so that other people can’t
find out anything about it”; and I did. I covered it
over when Mr. Baker came, and Mr. Baker knew noth-
ing about it, and as far as whether Mr. Lichtman knew
or not, I am not positive of that; I don’t think he did
know anything about it, because I kept it very quiet.

0. You say that Mr. Lichtman, so far as you know,
did not know anything about this? 4. Well, I will
have to refresh my memory on that thing. It may be
possible that Mr. Lichtman did know ; I think he did, in
fact; Mr. Lichtman knew as much about it as L.

0. How do you know that? 4. Mr. Lichtman was
there; we were very intimate together; Mr. Lichtman
knew the conditions of the factory the same as I did.

0. We are now confining our examination to the
instructions given by you to Mr. Guigues as to con-
cealing these things from Mr. Baker. You say Mr.
Lichtman knew that— 4. What?

0. — of your own knowledge? A. From my own
knowledge, T know he knew it.

‘0. How do you know that? 4. Because Mr. Licht-
man was there several times, and we talked over the
thing, about this, and Mr. Lichtman knew about it. I
have talked personally with Mr. Lichtman down there;
he knew the conditions and knew my orders.

Q. When were those conversations between you and
Mr. Lichtman? 4. While I was superintendent there;
I can’t remember the exact dates now.

Q. This is the Mr. Lichtman that you are speaking
of [indicating]? . That is the only gentleman T had
any dealings with; this gentleman here.

0. Who else was present during' these conversations ?
A. T don't believe anybody was.

Q. What did you say to him during those conversa-
tions? . Probably during the course of the conversa-
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tion, talking about these splits, and he knew ; I told him
the conditions and my orders about it; he knew all about
it; I told him personally.

Q. T want you to state what was said by you and
what was said by Mr. Lichtman. A. It is hard for me
to remember exactly, but I did convey to Mr. Lichtman
about the stock, about the covering of it over, and that
Mr. Baker knew nothing about it.

0. When? A. The exact dates I can’t remember;
it is too far back.

Q. How many times did you have that conversation
with Mr. Lichtman? 4. That I don’t know.

0. More than once? A. Yes, probably three or four
times.

0. How did you come to speak to Mr. Lichtman about
that? 4. Well, Mr. Lichtman comes pretty near know-
ing what goods he is buying and all about it. He talked
with me about it, about the splits, as superintendent
there, and this subject would come up.

0. Now, Mr. Conway, were you present yesterday
afternoon when Mr. Baker was on the stand? 4. No,

sir.

Q. You were not here? A. No, sir.

0. Can you tell any further part of a conversation
with Mr. Lichtman at which this particular matter was
discussed? A. T can’t just at present; I was just trying
to think; but T remember tell Mr. Iichtman—speaking
to him several times about those splits and the condi-
tions, and all about it; and to tell the exact date and
time, I can’t at this time, so many years after.

0. [By the Court.] You were not asked for the
dates. As I understood, you were asked if you could
state anything that was said further than what you
have mentioned? A. No, I can’t remember, Judge.

0. [By Mr. Riker.] Now, you have said that there
was conversation in regard to the condition of this
stock. What was the conversation by either one, you
or Mr. Lichtman, in regard to the condition of the
stock? A. Naturally, Mr. Lichtman was the buyer,

30
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and he would like to know whether it was No. 1, what
the condition was, how big they were, the measurement,
and how thick they were, and all these different ques-
tions would come up, and, naturally, we would get talk-
ing about the stock. There were thousands of dozens
of that pickled stock down there, and no one knew any-
thing about it except myself, and, naturally, Mr. Licht-
man would speak to me about it. That is as near as [
can remember, Mr. Riker; to go into further details,
I can’t remember.

Q. Did Mr. Lichtman complain of the condition of
the stock in which he received it? 4. Oh, sometimes,
yes. I remember one time in particular he complained
about it. Mr. Guigues came to me and spoke to me
about it, and he said he owed him $7,000, and after he
received the goods he refused to take it, and offered
him five.

0. Was Mr. Lithtman there then? A. No, sir.

Q. Just answer the question. What complaint did
Mr. Lichtman make of these goods? 4. Naturally, if

the goods wasn't right up to sample, he would say they
wasn't all right, they wasn’t running all right.

0. Do you remember of his complaining that they
were soaked with oil? 4. No.

0. Or that they were burned? 4. No.

Q. Do you remember his making complaints? 4. No,
not about that.

0. Any complaints? 4. Yes.

0. What were the complaints? 4. Sometimes on
the way they were shipped; they wasn’t wrapped up in
bundles properly, and the sizes wasn’t put in together
properly, too many small pieces.

Q. Too many small pieces? 4. Yes, sir.

0. Do you know how they were sold to Mr. Licht-
man? A. Well, T know that they were sold to him by
the dozen or the pound, both, sometimes by the feet.

Q. Did you make the sales? 4. No, Mr. Guigues
made the sales, and I received the orders to hand them
over to Mr. Lichtman.
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0. Then how did you know whether they were sold?
A. Well, wouldn't I know under the conditions? Who
would know ?

Q. Answer the question. 4. Why, they would tell
me to ship Mr. Lichtman so many, so many feet or so
many bundles of stock, and there is only one way of
selling it, unless you give it away.

Q. You have testified that there are three ways, by
the foot, by the pound or by the number. 4. Well, that
would depend on the class of stock.

Q. There are three ways? 4. Yes. It depends on
the stock.

0. What do you mean by saying there is only one
way then? 4. Well, there is one method of selling this
stock, that is all I know.

Q. That is, to sell it? 4. To sell it according to
the rules.

Q. What is the rule? A. The rule is to sell by the
feet or the pound or bundle or the dozen.

0. And that is only one way, is it? 4. That is one
way in general, yes.

Q. Mir. Conway, directing your attention to the year
between the 3oth day of June, 1904, and the 3oth day
of July, 1905, were you employed by Mr. Guigues dur-
ing that period? 4. I don’t remember the date; I
couldn’t tell you now; I will have to look that up. The
dates have gone out of my head. With regard to the
exact time, I will have to look that up in my books
home.

0. Were you in his employ after June 30, 19057
A. 'That I don’t know at present.

0. You cannot say that, either? 4. No. I can very
easily find out.

Q. You were, however, there while he was tanning
fronts? 4. Yes.

0. For the Corona Kid Company? 4. Yes.

0. Now, after the factory was first put in operation
by Guigues—the Ferry street factory I am speaking
of—did he split the shanks? 4. Not at first.
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0. What did he do with the shanks? 4. Tanned
them in chrome, the whole substance.

0. And then what did he do with the flesh side?
A. They didn’t have any flesh; I say he tanned them—

0. With the flesh side? A. You asked me what he
done with the shanks.

Q. Yes. You say he tanned them in chrome tan?
A. The whole substance.

0. And did he do anything with the A. We
didn’t have any split at all.

Q. But did he prepare the shank in any way for tan-
ning? 4. No.

0. By any treatment on the flesh side? 4. No more
than we would flesh it, take the flesh off.

Q. Did he not level it? A. No, not on all these
shanks.

0. Any of these shanks—do you know whether he
didn’t level some of them? 4. Well, he possibly did,

yes.
|

20 ©. And that leveling was done with a knife? A.

Yes:

Q. Not a machine, but with a hand knife? 4. With
a machine.

0. He did it with a machine? A. Yes.

Q. But not with a splitting machine? 4. That T
couldn’t tell you.

0. Did he have a machine that would level outside
of the splitting machine? 4. No, except a shaving
machine.

80 O. Did he shave those shanks? 4. No, not in that
state—yes, he did sonie, too.

Q- And when did he begin to split the shanks? 4. T
guess about a month after he started down there.

Q. That was at the time be began to split the butt,
was it not? A. Yes.

Q. Did you see any of those flesh splits from the
shank? 4. Yes.

Q. What was the character of them? 4. Why, they
were flesh splits; that is all T could say.
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Q. How large? A. Well, about two to three feet.

0. [By the Court.] Square feet? A. Square feet;
ves, sir.

0. [By Mr. Riker.] MWiere they of uniform thick-
ness? 4. No, sir; irregular.

0. Very irregular, were they not? A. Yes, some
light and some heavy.

0. And irregular in the same piece? 4. Yes.

0. Light in spots and thicker in other spots? A.
Yies, sit.

0. And the material in part that went into these flesh
pieces after the splitting was done before that time had
been simply shaved off and became part of the glue
stock, had it not? - 4. Yes.

Q. Now, in what condition, Mr. Conway, did these
flesh splits from the shank measure two or three feet,
at what stage of the processes through which they went
through the factory? 4. Well, measure in the pickle
and the tanned state both, very little difference.

0. Two or three square feet? 4. Yes, sir.

Q. Now, Mr. Conway, when you got your instruc-
tions to cover up certain stock, what stock was it you
covered up? 4. Mostly the tanned grains off the butt.

Q. Mostly the tanned grains off the butts?

0. Where did you put those grains that you treated
that way? 4. Mostly on the top floor, except where
they were in the process of manufacture. Of course,
we stopped the machines and covered the machines
with canvas or something, so that no one could see it,
if anyone was near.

Q. How many of those particular pieces of skin or
hide or leather had you in the factory at one time at
the maximum? 4. Well, we was averaging then a
hundred dozen butts a day, so that we would have at
least a week’s work on hand.

Q. That would be six hundred of these grains? A.
Oh, no, it would be a hundred dozen, I said; we were
running a hundred dozen a day.
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0. Six hundred dozen? A. More than that, about
two to three thousand dozen, in the process of manu-
facturing in the factory.

Q. T'wo to three thousand dozen of these grain splits
on hand at the time? A. Yes, sir.

0. Now, you were instructed by Mr. Guigues, as
you have said, to conceal them? 4. Yes.

0. Where did you conceal that many dozen dozens?
A. Well, you can very easily do it in a large plant.

Q. Where did you do it? A. The only place I would
conceal them would be after they would be split, and
they would be covered with canvas. A man might
walk past them and not notice whether they were split
or what they were.

Q. I asked you where— 4. Mostly by the splitting
machines.

0. Have you not said that you put them on the top
floor? A. After they were split, yes.

Q. And when you had this number of thousands of
these grain splits on hand which you were concealing at
Mr. Guigues's direction, you put them on the top floor?
Al Vs

0. Of which building? 4. Both buildings.

0. Both the Madison and Monroe street buildings?
Al Ve

0. Why did you put them up there? A. So that
people wouldn’t notice them up there.

0. What are the dimensions of those two buildings,
if you happen to remember? 4. About 60 by 150, I
guess.

0. 60

long?

)y 150, two buildings; that is 60 by 300 feet
J Yies:

0. You concealed these grain splits. Was not the

1
|

top floor of these two buildings where you had the dry-

ing apparatus? 4. No, the top floor on the Madison

street side is where we finished all the cordovan butts

exclusively, nothing else; on the top floor of the lower

street we used for for various purposes, for storing.
Q. Steam heat up there? 4. Yes, sir.
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0. And on the Madison street building, on the top
floor you had the finished product of the cordovan? A.
Yes, sir.

0. And there is where you concealed these splits by
direction of Mr. Guigues? 4. Yes, sir.

Q. Was not that the place where Mr. Baker went to
examine the finished stock? 4. No, sir; he went down-
stairs ; we kept him out of there as much as possible.

Q. You did not let him see the finished stock? 4.
Not these finished splits.

Q. Did you not let him see the finished cordevan
StockisiZISYcS!

Q. Was not that on the top floor of the Madison
street building? 4. No, that was on the second floor
of the Madison street building.

The Court—I think perhaps, Mr. Conway,
you sometimes answer a question without quite
understanding it. I understood you to say that
the finished cordovan was on the top floor. You
now say it was on the second floor?

Witness—It is finished on the second floor.
You see, on the third floor it was just a drying
loft and stuffing loft for the cordovan and for
storage purposes.

Q. Is the third floor the top floor? A. No, there is
a fourth floor.

0. What was the fourth floor used for? A. The
same purpose.

Q. Drying room? A. Yes.

0. And stuffing room? A. Yes.

Q. And were not these splits sent up to the fourth
floor of the Madison street building to be dried from
the 0il? A. No. For instance, they were split out of
the oil; they were split after they were stuffed once.

0. Were they not sent up to the fourth floor of the
Madison street building, to the same floor where the
cordovans were sent, for the same purpose, of drying

9 COR

20
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them?_ 4. No, we never dried any cordovan on the top
floor of the Madison street side.

Q. What did you use the top floor of the Madison
street side for? 4. Madison street is the lower street,
isn’t it?

0. No, the upper street. 4. Madison street on the
upper floor was used for drying cordovan then.

0. And that is the place where you sent the butt part
of these butt splits? 4. Yes.

19 ©O. And for the purpose of drying them, was it not?
A. No, because they were dried before we split them,
and if we dried them they would lose weight.

0. Why did you dry the cordovans there and not the
splits there, then? 4. Because the cordovan had to
be dried before we could finish it.

Q. You say they were dry when they were split?
A. Yes.

0. Well, how would they lose weight if they were
put in the drying room? A. Well, the oil would
evaporate out of them.

Q. 'Then they were not dry? A. Well, you would
call them dry. They would probably lose ten per cent.

more in weight.

0. And Mr. Baker was allowed to go up on the top
floor of the Madison street building' to examine the
cordovan stock, was he? 4. Well, I wouldn't say that;
as a rule he did not, but if he did, they were covered
over.

Q. The cordovans? A. No, these splits. That is
all we had to hide, was the splits.

Q. In the open loft of the building? 4. Yes, sir.

Q. On the fourth floor, that is the whole clean sweep
of the building, with the center beams to support the
roof? A. Yes, sir.

Q. That is all there was at that time? A. Yes, sir.

0. And that is all there was in it when you were
there, except the steam pipes? 4. Yes.

Q. Where in that place did you conceal these partic-
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ular pieces of leather? 4. Mostly down at the lower
end.

Q. Which is the lower end? A. Down towards the
Lafayette street side.

0. And that is down by the elevator, is it not? A.
Yes, sir.

Q. 'That is where the elevator shaft is? 4. Yes, sir.

Q. And that is where you concealed them? 4. Yes,
sir.

0. How many did you have there at one time in that
particular loft? 4. I don’t know exactly.

Q. Thousands of dozens? A. Yes, sir.

Q. And how did you conceal them? 4. They were
tied up mostly, a great many of them tied up and cov-
ered over, lying there with other splits and other things.

0. What space on the floor did all those bundles oc-
cupy ? 4. Sometimes they would cover the whole floor,
very near, the lower end of it, except up near the ele-
vator, or near the stairs.

0. And you covered them with what? 4. With can-
vas and old splits and other things.

0. So that they would not evaporate too rapidly;
isn’t that it? 4. Not altogether; we tied them up to-
gether so as to conceal them.

0. You mean to say now that you tied them up in
order to conceal them from Mr. Baker, at the direction
of Mr Guigues? 4. That is right.

0. And that yow did not cover them up for the pur-
pose of enabling them to be dried in a proper manner,
not too rapidly? 4. No, that wouldn't make any dif-
ference, not to cover them over, so far as that is con-
cerned.

Q. Then the only purpose of covering them over,
these bundles that covered the whole of the top floor
of this building, 6o by 150, was to conceal them, was
it? A. That is right.

Q. Were you there with Mr. Baker when he went
up to that floor? 4. Why, T don’t think I ever went
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tp with him on that floor; as a rule I didn’t go with
him.

Q. You did not go with Mr. Baker? A. No.

Q. Then how do you know that he went there? A.
Well, I see him.

0. You were with him all the time? 4. No, but [
never see him up there. He might have gone up there
sometimes.

Q. Were you with him all the time? 4. No, I
wasn't with him all the time. N

Q. Well, how do you know whether he went there or
not? 4. I don’'t know.

Q. Now, the rest of these grain splits that yow have
been testifying to, where were they concealed? 4. On
the top floor of the Monroe street building.

0. What was that used for? 4. Part of it was used
for stuffing, stuffing tables, and part of it was used
for storing and drying.

Q. And what did you store and dry there? 4. Oh,
every kind of leather we tanned.

Q. Including these grain splits, did you not? 4. No.

0. How many of these splits did you have at that
place? 4. Oh, it is hard for me to tell. You can natur-
ally think as much as you like. The whole tank was
filled. I can’t give you an estimate. So much stock
was on each floor. It was all in the process of manu-
facture; some would be on the first floor and some on
the second and third, and some in the cellar and some
on the top floor.

30 ©. But you were instructed by your chief to conceal
this particular class of goods. Now, you say that there
were two places— 4. We not only concealed it on
the top floor, Mr. Riker, but any part of the building.
Part of the stock was i manufacture. For instance, I
never allowed Mr. Baker to see a split butt at that time,
and if there was any splitting to be done the men stop-
ped the machines, and they went at other work, and
we covered it over.
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0. Why did you not allow him to see it? 4. Be-
cause I received orders.

0. So that you practically set down the factory when
Mr. Baker came there? 4. No, I shut down the split-
ting machine.

0. You did no splitting while Mr. Baker was there?
A. I won't say that; we might be splitting in the beam-
house.

0. Where were the splitting machines? 4. Some
in the beam-house and some in the tan-house and on the
Madison street side, on the first floor.

Q. The splitting machines were in the Madison street
buildings on the first floor, were they not? /. Not
altogether.

Q. What machines were there in the beam-house?
4. Four splitting machines, I think, 57-inch machines.

Q. In the beam-house? A. Yes.

Q. And how many on the first floor of the Madison
street building? 4. T'wo—I think there were three
machines.

0. What class of splitting work did you allow Mr.
Baker to inspect? 4. The only thing he did inspect
would be out in the beam-house.

- 0. And what were you splitting there? 4. Raw
stock.

0. Into what? 4. Into splits and into grains.

0. Butt grains? . Yes. It might have been
fronts, you know.

0. Well, were they? A. They were not.

0. And shanks, were you splitting them? A. We
didn’t as a rule; we did a few, not many—well, yes,
we did do quite some afterwards, splitting shanks. in
pickle.

Q. Did you conceal the flesh split of the shank also?
A. Well, as far as quantity is concerned, yes.

0. What? 4. So far as quantity is concerned.

0. What do you mean by that? 4. Well, we kept
them hid in the cellar as much as possible, the pickle
flesh splits.
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Q. What cellar? A. Down on the Monroe street
side.

Q. Isn't that where you did your pickling? 4. Yes.

Q. So that when you were pickling them they were
concealed in that cellar, were they? 4. All in back.

And also we pickled them on the tan side, on the Mon-

roe street side, the tan-house.

Q. That was that center building that Mr. Guigues
converted over there? 4. Yes.

10 Q. There was no tan-house or tan yard in the Madi-
son street building while you were there, was there?
A. Yes, I put them in there.

There was? 4. Yes.

Except for sampling, did you split any raw ma-

iEaEl? AL Wes,

0. How much? A. Oh, hundreds and hundreds of
dozens.

Q. What do you mean by “raw”? 4. Why, after
it comes from the lime, after the stock comes from the
line. :

Q. And that was done in the beam-house? 4. Yes.

Q. Were you in charge of Mr. Baker when he came
to the place? 4. No.

Q. Mr. Guigues was there as a rule, was he not? 4.
Yes.

0. Did you accompany him on his trips through the
factory? A. Yes.

Q. Always? A. No.

Q. Did he ever go into the basement of the Monroe
street building, that you know of? 4. Yes.

30 . Did he see those shank splits in pickle? 4. Yes.

Q. You did not conceal them, did you? A. No.

Q. Did you try to conceal them? A. As far as
quantity is concerned.

0. Then you concealed some of them; is that what
you mean? A. Yes, that is it.

0. How did you conceal those that you did conceal ?

A. By putting other things in front of it and packing

Q.
0.

20
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stock around it, so that he never knew how 1nany there
was there; that was the intention.

Q. So far as you ever observed, did he ever attempt
to count a quantity of any particular kind of stock?
4. No, that would be impossible, there was such large
(uantities of it there.

Q. There were such large quantities that he could
not do 1t?  A. Yes.

Q. What else did you do in the way of concealing
the flesh splits and the shanks, if anything? 4. Well,
that is about all.

0. Did you ever hear Mr. Baker make any remark
upon any part of this stock that hie saw? A. What
class of stock do you mean?

0. I am speaking now of the shank splits. 4. Well,
I can’t remember any particular remark just at present.

Q. When did you begin your concealment of this
particular class of stock from Mr. Baker? 4. Why,
I think it was about a month after T went to work there
when we started to split the grain off.

Q. Now, do you remember a visit of Mr. Baker in
December, 1904, at which Mr, Guigues demonstrated
to Mr. Baker the process of splitting off the grain split
from the butts? A. Yes, in one process; that was the
process of splitting them in the raw.

Q. That was a process of producing a grain split
from the butt, which theretofore had not been suscept-
ible or capable of producing a grain split? 4. As far
as Mr. Baker knew.

0. As far as Mr. Baker knew? 4. Yes.

0. And you were present when Mr. Guigues showed
Mr. Baker how it was done? A. What?

Q. How this grain was split off? 4. When?

Q. In December, 19o4 4. What part of the pro-
cess? You see, there is quite a difference. T admitted
a few moments ago that he did see us split the grain off
in the raw stage.

Q. So that he saw this process in the raw stage?
Al Ve,
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0. And you were present when Mr. Guigues showed
it to him? A. Yes.

Q. He did not see it after it was done? 4. No.

0. How do you know? 4. Well, as far as a person
can know. I don’t think I would keep getting my
orders continually if he knew about it.

0. You never saw Mr. Baker present when the pro-
cess of taking off the grain split was being carried on
on the tanned butt? 4. No.

10 . But you were present when Mr. Guigues showed
him the process before the hide was tanned? A. Yes.
"The splitting of it?

0. Yes. A. Yes, he saw that.

0. And that was a new process, was it not, so far as
Mr. Baker knew? 4. Yes, so far as Mr. Baker knew.

0. Was it not a new process, so far as you knew?
A. No, I had seen it done, but never in such a large

way.

0. You never saw it put into practical operation
before, did you? A. Yes.

Q. Where? A. Down there; we had done it before

that.

Q. Experimentally, have you not? A. Yes, experi-
mentally.

0. And after the experimental had been carried on,
Mr. Guigues showed Mr. Baker the process of splitting
the butt grain off the hide in the raw? 4. That is right.

0. Ts it a more difficult process or is it an easier pro-
cess, to split the grain off of the raw hide or off of the

go tanned hide? 4. Well, they are both difficult pro-
cesses.

0. Well, which is the more difficult? 4. I don’t
know.

0. Which one of them is the more difficult? 4. Well,
I should judge it would be harder to split in the raw than
it would be after it is tanned.

0. Now, were you with Mr. Baker and Mr. Guigues
during the whole of that interview at which these
things — 4. No.
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0. Were you there when Mr. Baker found pieces of
leather in the shape of a cordovan? A. Pieces of

leather in the shape of a cordovan?

0. Yes. 4. I don’t quite understand that question.
Whereabouts?

0. Did you hear Mr. Baker remark at any time about
finding pieces in the shape of cordovan? A. I don’t
understand. How could it be? You ask me if T found
Mr. Baker finding pieces of cordovan?

0. If you heard him remark on that occasion when ]
you were with him and Mr. Guigues and this matter of
splitting was opened up—did you hear what Mr. Baker
said? A. No.

0. You did not hear anything of the conversation at
all? 4. No.

0. You did not hear him ask Mr. Guigues what it was
that he had in his hand, referring to a piece of leather?
A. No.

0. Did you hear Mr. Guigues say that he had discov-
ered a new way of handling the cordovan? 4. He"
might have said it; I didn’t hear him say so.

0. You did not hear it? A. No.

Q. Did you hear him say to Mr. Baker that he could
run the cordovan through the splitting machine, and
split off the grain, and save the grain, and then make a
good cordovan out of the shell? A. No, I never heard
such a thing.

0. You did not hear that? 4. No.

0. Then did you go with them to the beam-house?
A. T went there several times with Mr. Baker to the
beam-house.

0. With Mr. Guigues and Mr. Baker, when this
process was demonstrated to Mr. Baker? 4. Well, not
exactly that process, but other processes were going on.
We were walking about, and naturally we would go to-
gether.

0. Did you see Mr. Guigues get some butts that had
already been trimmed, and shanks taken off, and then

I0 COR
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put them through the machine in the presence of Mr.
Baker? 4. No.

Q. You did not see them? 4. No, not that I can
remember.

0. Do you remember whether there were several
pieces run through the machine for the examination of
Mr. Baker? A. I don’t remember personally, no. 1
remember one instance when there was some hides split
when Mr. Baker was there and myself and Mr. Guigues.

10 Q. Split off the grain, split off the cordovan? .
Well, I can’t remember just exactly what it was, but I
remember there was some splitting done while Mr.
Baker was there, but there was never any in the tanned
condition, I don’t think.

0. Do you know when that was? 4. I don’t remem-
ber the dates, no.

Q. What part of the year? 4. No, I cannot.

Q. Winter? A:. No, that is too much. I have got
too much on my mind.

20 '0O. You cannot tell about dates at all? 4. This thing
just came up yesterday, and I-can’t post myself in a day.

Q. Ts it not a fact that prior to the splitting of the

cordovans in that way this grain split was wasted? 4.
No, it was split after it was tanned then.

. 0. T ask you whether, prior to the application of this
process of splitting to the cordovan so as to get off a
cordovan grain split, whether that part of the hide had
not been waste? 4. Yes.

Q. It had been? A. Yes.

80 0. Now, after that particular interview at which this
demonstration was made by Mr. Guigues, did he tell
you to conceal those grain splits? 4. Yes.

0. From Mr. Baker? 4. Well, only the tanned
splits, not the raw, only the tanned splits.

0. How many of those splits were split from hides in
the green stage—that is, before they were tanned—
how many were there, how many of these grain splits?
A. Grain splits?
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0. Yes. A. Or do you mean the splits from the
grain side?

Q. Well, perhaps I do not use the exact language. .
How many in the factory?

Q. Yes. 4. We were running a hundred dozen a
day. It took two weeks to a month in the process of
manufacture, and each department would have a hun-
dred dozen.

Q. T am speaking of the splits from the green hide.
A. T think we split on the average of a hundred dozen
a day.

0. Of that kind? 4. Yes, sir.

0. In the raw? 4. Yes, sir.

- 0. And there was no effort to conceal those at all?
4. No.

0. What was done with them? 4. They were
tanned, some of them in chrome, and sent to Bristol to
be japanned.

Q. 'Then some of the grain splits were, in fact, sent
to Bristol to be tanmed? A. Yes.

0. How many of them? 4. I don’t know; not very
many; it only went for a short while, and then they
complained about it.

0. Who complained about it? 4. Mr. Baker.

Q. What was the complaint?

Mr. Skinner—Testify of your own knowledge,
Mr. Conway.

I think this is going beyond the bounds of
reasonable cross-examination, and has been for
some time. T object to it as not cross-examina-
tion.

Mr. Riker—My recollection is that the mat-
ter of the processes under this man as superin-
tendent was gone into on direct examination.

The Court—This part of the cross-examina-
tion seems to me to be more defensible than some
other part of it. The objection now is that the
witness was speaking of something that Mr.
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Baker said without perhaps having knowledge
of it.

Mr. Skinner—I think at least that he ought
to be cautioned to tell what is within. his own
knowledge.

The Court—The witness will bear in mind
that in speaking of anything that Mr. Baker said
he must relate only those things that he heard
Mr. Baker say.

Mr. Riker—I am asking what the complaints
were that Mr. Baker made.

0. You said he complained. 4. Why, the stock
probably was too light.

Q. [By the Court.] That was the stock that went to
Bristol? A. Yes, sir.

0. [By Mr. Riker.] That was the complaint that
was made by Mr. Baker of these particular grain splits?
Al Vs,

0. And was it then discontinued—the sending of

20 them? 4. Yes.

Q. Because they were too light? 4. Yes.

0. How long did you continue to hide those partic-
ular grains? 4. As long as I was there.

Q. As long as you were there? 4. Yes, sir.

0. Beginning about a month after you started there,
as I understand you? 4. Yes, sir.

Q. Until you quit, this method of hiding was pursued
by you? A. Yes, sir.

Q. And you had a special injunction every time Mr.

30 Baker was expected to arrive to hide these particular
goods? A. Yes.

Q. And on those special times did you do any special
thing in the way of hiding them? 4. I gave orders; I
didn’t do it.

Q0. Well, what change did you order made from the

condition it was in when you received your instruction
from your chief? A. T simply gave orders to cover
the stock over wherever and in whatever department it
was.
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Q. Covered it over with what? A. With canvas.
They knew what it meant.

0. Everybody in the factory knew what it meant?
A. Yes, you could ask anybody; they knew what it
meant; at least, the heads of the departments.

Q. All the hands knew what it meant? A. Yes,
pretty nearly.

0. And that was the method you took to conceal the
stock? 4. No, I didn’t say that; I said when I got my
orders to conceal the stock I gave orders to the differ-
ent departments, and they, naturally, covered it over
and understood what it meant.

0. How many men were there in the employ of Gui-
gues at that time? 4. T can’t remember exactly.

0. Well, about? 4. Well, T suppose it was two or
three hundred men.

Q. How many? 4. Two or three hundred men.

0. And they all knew about it? 4. Well, not all of
them; the principal men—the head of each department
knew about it, and I wouldn’t say—there was a lot of
Greeks there; of course, they couldn’t understand En-
glish; and a lot of Italians; they couldn’t talk English;
they wouldn’t know about it; but the principal men
there, the heads of the departments, knew it.

0. How often did Mr. Baker come there while you
were there, can you state? 4. Why, roughly speaking,
I think he came there about every two weeks or three
weeks ; something' like that. »

0. Did anyone come with him? A. That I don’t
know. There were instances where other people came
with him; T don’t know who they were.

0. Do you know a man by the name of Inston? A.
No, I never met the gentleman, so far as T know.

0. So far as you know? A. So far as I know.

Re-direct examination, by Mr. Skinner.

Q. Did the taking off of the grain split have any
effect at all dpon the weight of the other picce? A.
Why, yes, it would make it so much lighter.
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Q. You know that goods were shipped to the Corona
Kid Company, do you not? A. Yes.

Q. And what kind of pieces or goods were shipped
to them? A. Well, nothing but finished stock.

0. No, that is the condition of the piece, but I mean
what kind of pieces with reference to whether they
were butt grain splits or shank splits or shells or —
A. The majority of them was cordovan splits.

Q. What does that mean? 4. The good part of the

10 butt, the part of the butt suitable for cordovan. That
was shipped to Boston in a finished state.

0. Was there anything else shipped, if you know?
4. Not to Boston.

Q. Well, to Bristol? 4. There were a few splits.

0. And how about shanks? 4. No shank splits,
that I remember.

0. Is one part of the shank split called the grain
split, or isn't that term applied? 4. Well, you might
call it a grain split or flesh split.

90 © Which part was shipped to Bristol? A. The
grain split.

Q. That is, the hair side? A. That is, the hair side.

0. Now, you say they do not tan offal in your trade
or business? A. No, sir.

0. They do not pickle it either, do they? 4. No,
sir; sell it as glue stock.

0. Do they tan or pickle any pieces of the skin that
are usable commercially as leather? A. I don’t quite

0. T will put it in another way. If a piece of the

g hide can be tanned into leather would it be offal? A.
No.

Q. The pieces of butt grain splits that I,ichtman got
were of about what size? A. About 3 to 4 feet.

0. Now, you spoke of the shank splits as being 3 or
4 square feet? A. Yes.

0. What do you say about the butt grain splits? 4.
Well, T don’t think they would average over 4 feet, at
the furthest—the butt.
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0. You are talking, then, of the average? 4. Yes,
of the average.

Re-cross-examination by Mr. Riker.

Q. Mr. Conway, the chief value of the butt is the
cordovan, is it not? 4. Yes, sir.

0. And the grain split is taken off of the cordovan,
or butt piece, not with the purpose of making that any
particular size, but for the purpose of producing the
cordovan below, is it not? 4. Well, I do not think the
cordovan is as good where it is split off as it is where
it is shaved.

Q. T did not ask you that; I asked you whether the
piece that was taken off, the grain split off the butt, is
not a secondary consideration, and whether the cor-
dovan is not the main thing in the butt? 4. Well, the
cordovan is the main value, of course, but it does make
a difference in the value whether you shave it off or
whether you split it off.

0. But you did not attempt to make the butt split,
the grain split of the butt any special size; you took it
as it was necessary to get it off from the cordovan?
Wasn't that what you were doing? 4. I won’t say
that.

0. You mean to say that you took off a grain split
without regard to what effect it would have on the cor-
dovan? 4. We have done a good deal of that.

Q. You have done a good deal of that? A. Yes,
because the split was all velvet and the cordovan wasn’t.

0. What do you mean by that? 4. Why, Guigues
could get something for the split and sell it; he couldn’t
sell the cordovan.

0. But the cordovan was what he was sending in its
finished shaped to his principal, was it not? A. Got
so much a foot for tanning and finishing it.

0. And you mean to say now that he split, knowing-
ly, a grain split off the cordovan without regard to what
effect it would have on the cordovan? A. I wouldn’t
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say that altogether, but he sacrificed the cordovan a
good many times.

0. And when you sacrificed the cordovan what did
you do with that particular grain split? 4. Well,
either pickled or sold it.

Q. Or sent it to Mr. Baker, at Bristol? 4. No.

0. Why do you say that? A. Because I say we
tried it, and we stopped it; it was shipped on for a short
time, probably a month, and there was complaints about
it, and we stopped it.

Q. You sent it untanned, did you not? 4. No, we
tanned it.

0. And sent it on finished? 4. Yes. And they
stopped it. Naturally, these grain splits accumulated
in the pickle, and some of them in the tan, and Mr.
Lichtman bought them.

0. When you measured your butt, 3 or 4 feet, had
it been trimmed? 4. Well, there isn’t much trimming
on a butt.

Q. Well, isn’t there? A. Only the shank,

0. The grain splits off the cordovan, were they 3 or
4 feet, too? A. Well, they might average a little more
than that; they might average 4 or 5 feet; I should
judge 4 feet average is all right.

0. Did they have any trimmings on them? 4. No.

Q. They were uniform, were they? 4. Yes.

Q. They were the same dimensions as the cordovan ?
oy Vs,

Q. And they ran a uniform thickness? 4. No, but
that didn’t make any difference; we couldn’t shave it

afterwards, or resplit; we had to let it go, some thicker
and some thinner.

0. And some, in some cases, as thin as a sheet of
paper? A. Yes, some in the pickle water, but not often.

0. And sometimes they were nothing but shavings,
were they? 4. No, we could split them all-—practically
all of them.

Q. And in a great many cases there was a little piec
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on the edge, and it would taper off to a shaving, isn’t
that right? 4. Yes.

0. How do you explain that with your almost im-
mediately prior testimony that the grain split came off
the same size as the cordovan? 4. So far as measure-
ment is concerned.

0. And still you say it tapered off to a shaing? A.
Yes, but the measurement would be the same. There
is no piece of leather split that would be the same sub-
stance all the way through; they are bound to vary
somewhat.

William G. Price, sworn in behalf of plaintiff.

Direct examination, by Mr. Skinner.

Q. Mr. Price, what is your business? 4. Leather
manufacturer.

Q. How long have you been such? 4. Thirty years.

0. And what kind of business have you done? 4.
On different hides, you mean?

Q. Well, have you done the business of tanning
hides? 4. Tanning?

Q. Have you tanned hides of your own or have you
tanned hides for other peopte? . I have tanned hides
for my own benefit, and also for other concerns.

0. How much of that kind of business, the tanning
for other people, have you done? I tanned for John
R. Evans & Company.

Q. For how long a time? 4. Three years.

0. Generally, T do not ask any particular one, but
how long have you been in the business of tanning hides
for other people? A. Fifteen years.

0. Are you familiar with the customs of the trade so
far as they have to do with the tanning of hides for
cther people? A. I am, thoroughly.

Q. Is there any custom of the trade as to any part of
the hide being retained by the tanner? A. There are.

Q. What is the custom?

Mr. Riker—T object to the testimony at this
II COR
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stage, because I cannot see its relevancy. This .
tanning was supposed to be done under a con-
tract, and under custom. It is explicit as to
what shall be done, so far as I can see.

Mr. Skinner—'T'hat is the very point in whicn
it is not. The contract says nothing about what
shall be done with waste or trim, or anything of
that kind, and would, like many other contracts
of that kind, have to be read in the light of trade

10 custom or usage.
At one o'clock P. M. the court takes a recess of one
hour.
After recess.

The Court—I overrule the objection.

Defendant’s counsel pray an exception to this
ruling of the Court.

FException allowed; let it be sealed, and it is
sealed accordingly.

Circuit Court Judge.

William G. Price, resumes the stand in behalf of
20 plaintiff.

Direct examination (continued), by Mr. Skinner.

Do you understand what the question is? 4. Yes.

0. Go ahead and answer it. 4. Give me that again,
please.

[The stenographer reads from the record as
follows: “Q. Is there any custom of the trade as
to any part of the hide being retained by the
tanner? A. There are. Q. What is the cus-
tom?"”]

30 Witness—There are.

Q. What is the custom? 4. Well, the offal.

0. What is meant by the word “offal” in the custom
of the trade? A. “Offal” means parts of the hide that
doesn’t manufacture leather; in other words, it is fit for
glue stock.
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0. Now, the splits, or divisions of the hides such as
butt grain splits—that is, the splitting from the butt of
the grain side of it—is that such as can be used for
leather? A. Yes, sir.

Q. And by the custom of the trade does that go to the
man who shipped the hide or is it retained by the tanner?
4. It goes to the man who ships the hide.

Q. And how about the shanks, that part of the hide
called the shanks, whether split or not, does that go back
to the man who shipped the hide or is it retained by the
tanmer? A. It goes back to the man who ships the hide.

Q. Is the split from the flesh side of the butt a split
that can be used for leather? A, It is.

Q. And under the custom of the trade which does
that go to, the manufacturer who shipped the hide to the
tanner, or is it retained by the tanner? 4. It goes back
to the man that shipped the hides.

Q. And if the shank itself is split, do either of the
pieces that result from that splitting go to the tanner?
A. It does not. 20

0. And as to both of them, where do they go? 4.
They are supposed to bhe manufactured into different
kinds of leather and returned —

Q. I mean do they go back to the manufacturer?
A. They go back to the man that shipped the hides.

Cross-examination by Mr. Riker.

Q. What is your business, Mr. Price? 4. Leather
manufacturer.

Q. What kind of leather? A. All kinds of leather,
horse, cow and goat.

0. What has been your experience with horse
leather? A. I have manufactured, I suppose, on an
average from sixty to seventy-five dozen a day for the
last two years.

Q. For whom? A. For the Corona Kid Manufac-
turing Company.

0. For the last two years? A. Yes, sir.
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0. And with that exception, have you manufactured
any horse leather? 4. I have. :

0. When? 4. In Germany, in 190I.

Q. How long did you continue that? 4. Well, I
suppose about a year.

0. Did you do that under contract or for yourself?
A. 1 did that under contract; I had a contract with
Cornelius Heyl & Company, Worms, Germany.

Q. They are the great patent leather men, are they

19 not? A. That is right.

0. And you had a contract that covered the whole
subject-matter, did you not, in that case? 4. Again,
please?

Mr. Skinner—I object to the question. What
contract he had with Mr. Heyl seems to me to be
absolutely irrelevant.

Mr. Riker—I want to test his knowledge of
the trade custom.

Mr. Skinner—I renew my objection, that the
contract with Mr. Heyl can in no way operate to
test his knowledge or experience.

The Court—The question is whether it would
throw any light on the existence of a custom
that the witness invokes.

Mr. Riker—That is all.

The Court—For that purpose I will admit the
question.

Plaintiffs pray an exception to this ruling of
the Court.

Exception allowed; let it be sealed, and it is
sealed accordingly.

FrEDERIC ADAMS, [IL.s.]
Circuit Court Judge.

0. Did you have a contract covering the whole sub-
ject-matter? 4. Yes, sir.

0. And with that exception have you had any ex-
perience in the matter of tanning horse hides? . T
did not.
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Q. Where are you tanning now for the Corona Kid
Company? A. At Chester, Pennsylvania.

0. Have you ever done any in New Jersey? 4. I
did, in Merchantville, New Jersey.

. For whom? 4. For John R. Evans & Company.

. What kind of leather? 4. Goat hide.

. Any horse hides? 4. No horse hides.

. Is there any difference between glue stock and
offal? 4. Well, offal in our line of business is supposed
to be glue stock.

0. In your use of the word, offal simply means glue
stock. 4. It does.

Q. Is hair glue stock? 4. No, but—

Q. Is it offal? A. It is offal. It is used for different
purposes. Hair isn’t an offal in regard to leather; hair
isn't leather. You say the offal in regard to glue stock,
is it glue stock? I answered that question by saying
that the offal is glue stock.

0. T asked you what was the difference between offal
and glue stock, if there was any? A. I answered the
question by saying that the offal was glue stock.

Q. I asked you whether hair also is not part of the
offal? 4. You can’'t make glue out of hair.

0. T asked you, is hair part of the offal, Mr. Price?

The Court—You may answer the question.

A. That is part of the offal.

0. When you were working in Germany, in 1901,
did you split the flesh split from the shank?
Objected to as not cross-examination.

Mr. Riker—I am trying to find out in his own
trade and experience what was included within
the term “offal.” He has been testifying as to
certain things, that flesh split, for instance, from
the shanks were not part of the offal.

The Court—1I suppose the witness in speal-
ing of a trade custom is confining his testimony
to an American trade custom. ‘That be so, the
custom under a ‘German contract on the other
side, where T understand the witness was work-
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mg, does not throw much light on the matter.
¥ k& Tf the objection is urged, I will sus-
tain it. If Judge Skinner does not care about
his objection, I will let the witness answer the
question.

Mr. Skinner—I objected primarily for the
purpose of keeping the case within proper limits,
and I think I ought to retain my objection for
that reason.

The Court—Then you do not waive it?

Mr. Skinner—No.

The Court—I sustain it.

Defendant’s counsel pray an exception to the
ruling of the Court.

Txception allowed; let it be sealed, and it is
sealed accordingly.

FreEpERIC ADAMS, [I.S.]
Circuit Court Judge.

Q. 'Then the only experience that you have in this
90 country is in the last two years, in the employ of the

Corona Kid Company; is that it? 4. That is all, on
the horse.

Re-direct examination, by Mr. Skinner:

Q. Ts there any difference in the trade customy that
you have been speaking of with reference to goat
leather, horse leather or cow leather? Is there one cus-
tom, I mean—

Mr. Riker—I object as not re-direct examina-
tion, and the question of the custom as to other
trades is not of any importance.

Mr. Skinner—Tt is not another trade; it is
the same trade, the same custom; and it is di-
rectly responsive to the cross-examination, be-
cause the last question of Mr. Riker’s was that
this man’s experience was limited to horse hides,
and I want to show that his knowledge of the
custom is not limited to horse hides; in other
words, if his knowledge of the custom is to be
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assumed to be limited by his experience in the
trade, I want to show that the trade custom is
the same in all forms of the leather manufacture
that he has had experience in.
The Court—TI think you may answer the ques-
tion.
Defendant’s counsel pray an exception to this
ruling of the Court.
Exception allowed; let it be sealed, and it is
sealed accordingly. 10
3 FrEpErIc ADAMS, [IL.8.]
Circuit Court Judge.
[Question read.]
A. There are not.

Joshua L. Elliott, sworn in behalf of plaintiff.

Direct examination by Mr. Skinner.

Q. Mr. Elliott, where do you live now? 4. Flem-
ington, New Jersey. 3

Q. How long have you lived there? 4. Two years gg
last September.

Q. That would be 1908. Prior to September, 1908,
where did you live? 4. Newark.

Q. For how long? A. Lived there since 1900.

Q. During that period, between 1900 and 1908, did
you have any connection with the business of Albert A.
Guigues, in this city? 4. I was employed by Albert
A. Guigues in March, 1904.

Q. Until when? 4. I resigned from the Albert A.
Guigues T,eather Company in January, 1908. 30

Q. That business, then, was incorporated in the
meantime? 4. In October, 1905 ; I think October was
the month.

0. What was the nature of your employment by M.
Guigues during the first portion of that time, March,
1904? A. Bookkeeper, general manager of the office,
billing clerk, and, in fact, I had entire charge of the
office.

Q. Later did you have any other position there? A.
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After it was incorporated—Mr. Conway resigned
around 19o5—Mr. Guigues put me out in the factory
as assistant to him.

Q. That was after 19os, and that was after the in-
corporation? A. Yes.

0. Well, then, we do not care about it. Now, as
the bookkeeper of Mr. Guigues, what did you do in the
way of the books for his business? 4. Why, T had to
keep all records of the office.

Q. Did you ever see Mr. Baker there? A. Oh, on
~ several occasions.

Q. T mean to ask you, Mr. Elliott, now particularly
about the period from the commencement of your em-
ployment until the time that you mentioned as the time
of incorporation, I think September or October, 1905.
At the time that you entered Mr. Guigues’s employment
where was his place of business? 4. Ferry, Monroe
and Madison streets.

0. Do you know whether he had been there any
length of time, or was the business then started? 4.

~ Oh, he started the business there.

0. How was that plant equipped, what was the gen-
eral nature of it? 4. Before he went there?

0. No, after he went there. .A. Why, he equipped
it for tanning horse hides.

0. And what goods were tanned by him there, goods
from what company? A. In the beginning, the Coro-
na Kid Company, horse butts.

Q. And later what? 4. Why, colt skins, horse
fronts and some few kip skins.

Q. Now, the earlier part was horse butts? 4. Yes,
sir.

0. By that term do you mean the portion of the
horse hide that is over the buttock of the animal? A.
Wes

0. Including the part that goes over the hinll legs,
or the two shanks? A. Yes, sir.

Q. Did you know that the goods that he was working
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on came from the Corona Kid Company? 4. Yes, sir.

Q. How? A. Why, I knew of the contract,

Q. How did you know that they were the goods of
the Corona Company? 4. Because they were shipped
te us from the Corona Kid Company and received as
such.

0. Were there few or many of these butts at the
time we are mentioning, 1904 and 19o5? 4. Oh, there
were lots of them.

0. Well, give us some rough idea. 4. Well, we -

were putting through there anywhere from a hundred
to 200 dozen a day for about a year, so that you can
see what it is.

Q. Was that any part of this time that I have men-
tioned, 1904 and 19057 A. When we were receiving
them?

Q. This period when you put them through at the
rate of about one or two hundred dozen. 4. Oh, yes.

0. Was that in 19o4 and 19057 A. 1904 and the
early summer of 1905.

Q. Did you ever see Mr. Julius Lichtman there at
Guigues’s works? 4. Very seldom.

Q. Did you ever see this Mr. Lichtman [indicating] ?
A. Yes, I have seen Mr. Abe Lichtman.

Q. Mr. Abe Lichtman. More than once? A. Yes.

0. Do you know anything at all about any portion of
the butts that came fromi the Corona Kid Company
going from: the Guigues factory to Mr. Julius Licht-
man? A. Well, the tanned grain splits and the horse
shank splits and some buffings.

0. During the period of 19o4 and 19057 4. Yes.

0. Prior to the incorporation of the Guigues Com-
pany? A. Yes, sir.

Q. Did you keep any record of the goods that went
to Mr. Lichtman? A. Yes, sir.

0. Under instructions from anyone? 4. Mr. Gui-
gues.

I2 COR

30
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Q. How did you keep that record? A. A set of
private books.
Q. Tell us what Mr. Guigues’s instructions were, if
you remember? 4. Why, the first shipment went out—
Mr. Riker—One moment. Before he answers
the question I desire to object on the ground
heretofore offered ; that is, that conversations not
in the presence of the defendant are not admis-
sible to bind the defendant.
The Court—I will make the same ruling as
T have heretofore, without repeating myself and
giving the reason.
Defendant’s counsel pray an exception to this
ruling of the Court.
Exception allowed; let it be sealed, and it is
sealed accordingly.
FRrREDERIC ADAMS, [L.S.]
Circuit Court Judge.

Q. Tell us the instructions. What instructions did
20 you have from Guigues about the goods? 4. When the

first shipments went out I started to make a record of
them in regular form, and he says, “You shouldn’t put
them in the’—that is, in the Albert Guigues leather
works; that is, in his books ; that I should get a separate
set of hooks and keep those records in; that was for his
own private use; and I went to the Baker Printing Com-
pany and got a journal, a cash book and a ledger, and
lept a record in those three books.

0. What did you keep a record of in those hooks?
A. Of the stuff that was shipped out to Mr. Lichtman.

Q. Did you keep in those books records of shipments
to other people than Iichtman? A. There were some
small shipments to others, yes, sir.

0. How about the shipments to the Corona Kid Com-
pany, where did they appear? A. They were kept in
the regular set of books in Guigues’s office.

0. When was the last you saw those three hooks;
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that is, the private books? 4. Around January 1st,
1908.

0. Where were they then? 4. I put them in the
safe.

. At the Guigues works? 4. Yes, sir.

. Do you know where they are now? 4. I do not.

. Did you ever make a copy of them? 4. I did.

. I show you a paper, or some papers, here consist-
ing of yellow sheets, and ask you if that is the copy that
you made [shown to witness]? A. It is.

[The papers shown to witness are marked P 2
for identification.]

0. In those three books you said that you made a
record. What kind of a record? I do not ask you to
tell me what the books contained, but just the character
of the entries? A. Dates, the classification of the stuff,
the number of pounds and price per pound and the ex-
tensions.

0. While you were there what was the character of
goods that went back to the Corona Kid Company? A.
Well, the finished cordovan went to Boston and the tan-
ned shank grains went to Bristol, and some tanned buitt
grains went to Bristol for japanning.

Q. Anything else? 4. And later on, when we got to

manufacturing the fronts and colt skins, they all went
to Bristol. ;

Q. But prior to that time? 4. No, during the 1904
period that was the stuff.

0. Now, during that period, up to the time of the
incorporation of the Guigues business, that you have &
mentioned, was there anything tanned for the Corona
Kid Company other than the butts? A. Very few.
There was one or two packs or horse hides run through,
colt skins to try out. Butts was the principal business.

0. You talk about butt grain splits. Isn’t that the
term? 4. Yes.

0. What do you mean by that? 4. I mean the grain
off of the horse butt.
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Q. Which side of the hide is the grain side? 4. The
hair side.

Q. Then is the butt grain split, the hair side of the
butt split off? 4. Yes, sir.

Q. Some of those, you say, went to the Corona Kid
Company? A. They went to the Corona Kid Company
when they were chrome tanned.

Q. Give us a description of the kind of goods that
went to Lichtman. 4. Well, the butts were tanned in

10 bark for cordovan and then were stuff, the oil process,
and they were split, and the grain split went to Mr.
Lichtman off all the butts.

Q. And when the grain split went to Mr. Lichtman
what was its condition as to tanning, was it or was it
not tanned? 4. It was tanned.

Q. Then were there any instructions given you by
Mr. Guigues as to these sales or shipments to Mr.
Lichtman?

Mr. Riker—The same objection as to the last
conversation.
The Court—The same ruling.
Defendant’s counsel pray an exception to this
ruling of the Court.
Fxception allowed; let it be sealed, and it is
sealed accordingly.
FREDERIC ADAMS, [L.S.]
Circuit Court Judge.-

0. Were there any instructions? 4. As to the ship-

3¢ ments made to Mr. Lichtman?

0. Yes. A. Yes, sir.

0. What? A. That this certain class of goods were
to be shipped to Mr. Lichtman and billed up to him.

Q. Was anything said to you further about those
Lichtman goods? A. They were shipped over, and T
either sent over for a check or Mr. Lichtman brought
it in, and he instructed me to get it out before Mr. Baker
got there.
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Q. What was that instruction? A. \\"hj’/, that was
both sides, so far as that is concerned.

Q. What do you mean by “from both sides”? A.
Mr. Lichtman and Mr. Guigues both.

Q. Did you get that sort of instruction from Licht-
man? A. I did.

0. From which Mr. Lichtman? 4. I presume it was
this one—over the telephone; I recognized his voice as
such.

0. So that it came over the telephone? 4. Yes, sir.

0. Tell us what that was. 4. Simply Mr. Baker
would be here to-morrow:

Mr. Riker—I desire to interpose an objection
on the ground that this Mr. Lichtman has not
yet been connected with the defendant in this
case; you cannot bind him by conspiracy; and
also on the ground that this appears to be a
reliance on the telephone, which I do not under-
stand to be a recognized means of identification.

The Court [after argument]—The question
that constantly presents itself to a trial judge is
not with respect to what certain testimony con-
clusively proves, but what it tends to show.
Now, there is some evidence in the case from
which an agency might be inferred in the busi-
ness by Mr. Abe Lichtman for Mr. Julius Licht-
man. As to the telephone call, T have no doubt

that testimony of telephone messages in a voice
recognized by the receiver is competent.

Mr. Riker—Your Honor will remember that &
he said he presumed it was his voice.

Mr. Skinner—He added, “T recognized his
voice.”

The Court—He did not see him, but he
thought he knew his voice.

Defendant’s counsel pray an exception to this
ruling of the Court.
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Exception allowed; let it be sealed, and it is
sealed accordingly.
FreEDpERIC ADAMS, [L.Ss.]
Circuit Court Judge.

[ The stenographer reads the last question and
answer. |
Witness—And that I should ship the goods
out before he got there.
10 Q. [By the Court.] This is what you got over the
telephone, is it? 4. Yes, sir.

Q. [By Mr. Skinner.] Did you ever see Mr. Abe
Iichtman around the works there? A. Yies, sir.

Q. What was he doing there? 4. Looking at the
stuff ; looking over the stuff that he was getting from
there, and different lines of stuff throughout the fac-
tory.

‘0. Did you ever get any payment for Mr. Guigues
from the Lichtmans for the goods shipped to them?
A. Did I ever get any payments for Mr. Guigues?

0. Yes. A. Sure, I got the checks; most of them
passed through my hands.

0. Did you get any of them other than by mail; that
is, personally ? 4. Oh, yes, I would go over for them,
and part of the time he would come over and bring
them.

0. Who do you mean would come over? 4. Mr.
Abe Lichtman.

0. Then the payments for these gocds were made
by Mr. Abe Lichtman? A. Yes, sir. The check was
signed “Julius Lichtman.”

The Court—The check was handed to the wit-
ness; it was the check of his father.
Witness—“A. Lichtman, Attorney,” I think.

0. [By the Court.] You think that was the check?
A. Yes, sir; “Julius Lichtman, A. Lichtman, Attor-
ney,” I think.

Q. [By Mr. Skinner.] Did you make up and render
to Julius Lichtman any statements of the account as
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between him and Guigues? . Different settlements,
yes, when a settlement was made. Sometimes we would
receive checks on account, but when a settlement was
made we would make up statements.

Q. And the statement would contain what?

Objected to.

Mr. Skinner—We now call for the production
of the receipted bills in the possession of Julius
Lichtman, the defendant, for goods purchased
from Guigues during the period mentioned, also
the checks.

Mr. Riker—-Just what is it you want?

Mr. Skinner—Any and all receipted bills for
goods purchased by Mr. Lichtman from Albert
A. Guigues during the years 1904 and 1905, up
to September 8th, also the checks for the same
period.

Mr. MacMahon—That is all we have [hand-
ing papers to plaintiff’s counsel].

Mr. Skinner—The receipted bills, haven't you
those?

Mr. MacMahon—-No.

Mr. Skinner—Then the record will show that
in response to my call there is given to me a
number of checks—there are eleven—and that
the defendant says that he is not in possession
of any receipted bills.

Mr. Riker—No, he does not say that; he says
that there were none, and therefore he produces
none.

Mr. Skinner—That is the statement of the de-
fendant, Julius Lichtman?

Mr. Riker—That is the statement made on

behalf of the defendant made by his counsel.
Mr. Skinner—I will return one of the eleven

checks; making ten only that he produces, the
one that I returned not being to the order. of
Mr. Guigues. [ call partic{ﬂar]y for a check of
the date of December 30, 19o4. It is not in-
cluded in those that the defendant produced.
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Mr. Riker—That is all. We produce ten ad-
ditional checks [handing papers to plaintiff’s
counsel |.

Mr. Skinner—I again call pairticularly for the
check of the date of December 30, 1904, not find-
ing it among these. I think perhaps I have it.
I mean to say that our credit is two days later.
I was asking with reference to a date that we
believed to be the date of payment, and I find
one of December 28th that, T think, is the one
I am asking about.

0. I show you, Mr. Elliott, a check bearing date De-
cember 28, 1904, for $890.21, signed “J. Lichtman, A.
Lichtman, Attorney,” and ask you if that resembles in
any way the checks that you have been speaking of as
received by you? A. Yes, sir.

Q. How does it resemble them? 4. Well, it is the
same check I handled.

Mr. Skinner—I offer this check in evidence.

[Marked Ex. P3.]

Mr. Riker—I understand the rule to be that,
the checks having been called for, they are in
evidence when produced in response to the call
of the plaintiff.

Mr. Skinner—I do not feel myself bound by
counsel’s understanding, but I object to his
statement of it now.

Mr. Riker—I understand when they are called
for by either party they are in evidence.

The Court—I will rule on the question when
it arises.

Mr. Skinner—I again call specifically for a
check of February 7, 1905, or within a day or
two prior to that.

Mr. Riker—February 6, 1905 [handing paper
to plaintiff’s counsel].

Mr. Skinner—~Possibly we have not yet got
all the checks within that period. Then I will
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call again for all the checks within the period
that I have just named.

Mr. Riker—The trouble is that your call is
for all the checks, and we therefore have not
sorted them out, and you ask us to sort tliem
out now. Your call is for all the checks. We
have got all the checks here, in accordance with
your call. There is another one [handing paper
to plaintiff’s counsel].

Q. Now I show you, Mr. Elliott, check bearing date 1)
December 2, 1904, by J. Lichtman, to the order of A.
A. Guigues, $2,000, and ask you if that is one of the
checks that came to Mr. Guigues [shown to witness] ?
A. Tt looks as though it is the same check; this is
Guigues’s indorsement.

Mr. Skinner—iI offer it in evidence.

[Marked Ex. Py4.]

Mr. Skinner—TI offer in evidence a check bear-
ing date January 30, 1905, for $1000.

Marked [Ex. P3.]

Mr. Skinner—Also check of February 6, 1905,
for $248.60, to the order of Guigues.

[Marked Ex. P6.]

0. Now, Mr. Eliott, as you made these entries in the
three books you have spoken of—I think you said
that you made up statements. To whom did you ever
render any of those statements in person? 4. Mr. Abe
Lichtman.

0. Do you recall whether any of those checks that T
have been offering, Exlibits P3, P4, P5 and P6, were
received by you under those circumstances?

Mr. Riker—Under what circumstances?

Mr. Skinner—Circumstances of the tendering
of a settlement statement to Mr. Abe Lichtman.

A. T couldn’t positively specify the check that T re-
ceived at any particular time; that is, I can’t identify
these checks and refer to any exact date out of my head
that T took any of them.

I3 COR
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Q. Well, have you-any recollection— A. 1T went
over there several times after money.

0. No, but have you any recollection of going there
after money with a statement and getting it at the—

Objected to as leading.

Mr. Skinner—ITe has said that he went there
with a statement and got the money.

Q. Did you ever do that at or around any of the
dates that appear on those two checks? 4. Yes; that
is, during the months after July, any time thereafter,
right along.

Q. July of what year? 4. 1904.

Q. Well, now, this paper that was marked P2 for
identification, I think you said ‘that that was a copy of
the private hooks that you kept. Who made the copy?
4. T made it.

Q. When did you make it? A. During the 1st of
January, 1908.

0. T ask you to use those yellow sheets, magked P2

90 for identification, as memoranda to refresh your mem-
ory, and after thus refreshing your memory, to tell us
whether there were any goods sold to Mr. Lichtman
between November 28, 1904, and January 21, 1905,
both of these dates inclusive.

Mr. Riker—Objection is made to the use of
those papers for the purposes suggested on the
ground that the originals are not accounted for,
and that a copy of a memorandum is not a
memorandum that can be used to refresh mem-
ory. 'The original is the thing that is capable of
use, and if this testimony is competent, if this
way of testifying is legal at all, it must be based
upon the original and not upon a copy. I fur-
ther object on the ground that the books of Mr.
Guigues are not evidence of anything except as
admissions against himself, where he is directly
concerned, and are not evidence in a controversy
between third parties; that if they are evidences
at all they are evidence under the law merchant
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between the parties, and not between third
parties.

The Court [after argument]—The reference
to Wigmore seems to authenticate the use of a
copy for the purpose of refreshing recollection.
The hooks were not in the custody of the wit-
ness; they were not books for which he was
responsible after he left the employ of Mr.
Guigues. I hardly think he ought to be required
to hunt them up. I think that this paper is
admissable for the purpose that I indicate. That
leads me to overrule the objection.

Defendant’s counsel pray an exception to this
ruling of the Court.

Exception allowed; let it be sealed, and it is
sealed accordingly.

FREDERIC ADAMS, [ &)
Circuit Court Judge.
Mr. Riker—Now I desire to cross-examine

upon what he proposes to use.
The Court—Yes, you may do that.

By Mr. Riker:

0. Now, Mr. Elliott, the original books which you
have made a copy of for some unexplained reason, what
did you enter in those? 4. The original books was a
journal

Q. What did you enter? A. The shipment of stuff
that went out to Lichtman.

Q. Did you make the shipments? A. I made part of
them personally.

0. And the other entries that you made in the hooks
of the shipments, who gave you those? A. Other than
those T shipped myself ?

Q. Yes. 4. From a little shipping hook that was
used in this one department, shipping the stuff to Mr.
Lichtman, a little book of that size (indicating), a little
book with a fold in it, and the gross weight was put
in there, and the net weight and the balance; if there
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was any allowance or anything, it was put there; and it
was transferred from there to the journal.

0. Did you verify those shipments that were sup-
posed to be contained in that little book? A. T weighed
part of them myself.

Q. Those are the ones that you made yourself?
A. Those are the ones that I transferred, that I made
myself ?

0. Yes. A. Those I personally shipped myself.

10 O. Yes. 4. I didn’t testify to that.

Q. What part of the entries of shipments were of
shipments made by yourself? 4. What part of the
shipments were made by myself?

Q. What part of the entries that you put in the
book— A. I made the entry from the little ship-
ping book, whether I shipped it or whether the shipping

clerk shipped it.
The Court—I think you were answering be-
fore the question was completely asked.
“90 ©. What I want to ask is what entries in the books

that you have produced for refreshment of memory
copies of were shipments made by you personally?
A. Oh, there were several of them. .

Q. Can you identify them and pick them out? 4. T
can identify probably five or six of them, but I can’t
identify them all.

0. How many years ago is this, Mr. Elliott? 4.
Oh, 1904 and 19os5 and 1906 and 1907. This isn’t per-
taining to the butts split alone, you understand.

30 Q. T am talking about the entries in the books of
which you produced copies to refresh your memory, and
T ask you as to the entries that show shipments to Licht-
man. How many of those were made by you person-
ally? 4. That I can identify?

0. Yes. A. Why, I should judge there would be
three or four, not over five or six, at the outside.

0. And as to the other entries or shipments, you
simply took a memorandum furnished to you by some-
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one else? A. I took the book, the little shipping book.
I saw the stuff before it went out, and so I know the
stuff did go. As to the exact weight to the ounce, [
can’t swear to.

0. How do you know it went, if you didn’t see it go?
A. T ordered the truck and saw the truck go by the
window a dozen times, delivered over there. A tele-
phone call came up. ““I'his stuff isn’t right, there is too
much pickle in it.”

0. But the entries you were refreshing your memory

of were not things that you did yourself, with possibly
two or three or five or six exceptions? A. I can iden-
tify two or three, perhaps five or six, that I did myself,
but I can’t identify each individual shipment; some
special stuff I can identify.
Mr. Riker—I object to the use of the memo-
randum except for the purpose of those ship-
ments that he can identify.

By Mr. Skinner:

Q. Mr. Elliott, let us understand a little more clearly
about this book. Some of the entries, I understand you
to say, that were made in the private books, were made
by you from some other book, called the shipping book,
was it? 4. A little shipping book, a little folding book.

Q. What was the course of business there as to the
use of that little shipping book. Who had that, or who
made the entries there? 4. Why, generally, a kid by
the name Bambrick, T think; that is, a boy about seven-
teen years old; he wasn’t a kid. Well, he had that rec-
ord; that is, he made records in it; and I did, and T
don’t know whether Mr. Conway did or not; but I
know those two.

0. Did you have any direction or supervision over the
boy, Bambrick? A. Yes, he was generally in the office,
one of the office staff.

Q. Did he have any duty at all with reference to these
entries after he had made them? What was he to do
with them? 4. Turn them in to the office.
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Q. What? A. Turn the book in to the office to say
the stuff was shipped; that was as far as it went.

0. When you say that he turned that in to the office,
do you mean throw them in the door? 4. No, brought
them in and laid them on the desk, said, “Mr. Elliott,
the stuff is shipped; here is the book.”

0. And what would you do? A. Billed the stuff,
enter it in the journal and carry it along under the last
column.

0. How far does that apply to the entries of ship-
ments in the private book that were not made by you?
A. T don’t exactly catch that question.

0. As to the entries in the book of shipments that
were not made by you, were all of them shipments that
were reported to you by this young fellow, Bambrick,
or were only part of them shipments that were reported
to you by Bambrick, as to those that you had not looked
after yourself?

Mr. Riker—Not including the ones that he
made himself. There were some made by him-
self.

A. There were some made by other parties.

Mr. Riker—Now, I object to it on the ground
it is immaterial. The question is the use of
memoranda to refresh this man’s memory of
facts within his own knowledge. Now, the fact
of whether those were reported to him by Bam-
brick or somebody else is not a material fact in
this cause, and, therefore, the question is im-
material.

The Court [after argument]—I would like to
examine this question a little further before
ruling. T have never gone so deep into the sub-
ject of memoranda before.

Mr. Skinner—I think I should ask the Court
at this point to permit the interruption of this
witness’ testimony, for the purpose of showing
what inquiry has been made as to the existence
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of the original books, thus possibly relieving the
case of any question as to the admissibility of
the memoranda.

The Court [after discussion]—You may go
on.

Mr. Skinner—I will therefore withdraw Mr.
Elliott for the present.

[The witness is directed to stand aside for the
present. |

George Inston, sworn in behalf of plaintiff.

Direct examination, by Mr. Skinner.

0. Mr. Inston, what is your employment? 4. Ex-
pert accountant and auditor.

Q. Employed by whom? 4. Lucius Beebe & Sons,
of Boston.

0. And have you ever had any connection with the
Corona Kid Company in its different forms? 4. With
the Corona Kid Manufacturing Company.

0. Did you ever visit the factory of Albert A. Gui-
gues, in this city? 4. I have.

Q. What do you think was your earliest visit? 4. 1
should think some time in the early part of 1906.

0. What did you do on the various occasions that
you were at the office of Mr. Guigues, with reference
to the books? A. I was sent down to—

Mr. Skinner—No.

0. [By the Court.] What did you do? A. I ex-
amined the books.

Q. [By Mr. Skinner] Well, for whom did you go to
the office of Mr. Guigues? 4. Corona Kid Manufac-
turing Company.

Q. And as its representative, what did you do when
you were there? T mean simply the general character
of your work while there. A. I examined the books of
account.

0.'Do not answer this question until Mr. Riker has
an opportunity to object. Did you ever hear anything
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of any private books showing the sales by Guigues to
any other persons than the Corona Kid Company?
A. Yes.

Q. Did you ever make search for those books? 4.
I did.

Q. When was it? A. I should say that was in Feb-
ruary, 19o8.
0. And where was it? A. At the Guigues Leather

Company's plant, foot of Lister avenue and Lockwood

street.
Q. Why did you make it? 4. Because I was told
that there were three—

Objected to.

‘0. What did you look for? A. Three special books,
a journal, cash-book and day-book—a ledger.

0. Was Guigues there? 4. No, sir.

Q. Did you find them? A. No, sir.

0. Did you find any books? 4. Oh, yes, the regu-
lar factory books, which I had seen before.

20 Q. Before that had you seen Guigues? 4. Yes, sir;

the night before.

Q. And where was that? A. At the Manhattan
Hotel, New York.

0. And was anything said at that interview about
the books I have mentioned?

Objected to.

Mr. Riker—I object on the ground that the
testimony is incompetent, as being testimony of
a conversation not in the presence of the de-
fendant.

The Court—Under the theory I have adopted
in trying this case, there was a foundation laid
for this inquiry, so I will overrule your objec-
tion. .

Defendant’s counsel pray an exception to this
ruling of the Court.
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Exception allowed; let it be sealed, and it is
sealed accordingly.
FrEDERIC ADAMS, it 5.
Circuit Court Judge.

Q. [Question read.] A. Yes, sir.
Q. Just tell us what was said about the books.
Objected to on the same ground.
Objection overruled.
Defendant’s counsel pray an exception to this
ruling of the Court. 10
FException allowed ; let it be sealed, and it is
sealed accordingly.
FREDERIC ADAMS, [r.s.]
Circuit Court Judge.

A. Mr. Baker, Mr. Guigues and myself were at the
Manhattan Hotel, and a general conversation—

Q. Tell us what was said about the books, and noth-
ing else. A. Mr. Guigues said that if T would come to

the factory on the following day at eight o’clock in the 9¢
morning, he would permit me to examine these three
special books, which he described to me as being three
narrow books; that is, they were long and thin, just the
regular foolscap size books.

Q. He said that you could examine them? 4. Yes,
Sir.

0. Was what he said the first that was said about
those books at that conversation? A. Well, I asked
him the direct question whether the books existed.

Q. Tell us what you said about that. A. T asked g
Mr. Guigues whether there were a separate set of books
kept in which special sales had been made, and he said
there were, and that these books were in the safe at the
factory, and if T would meet him there at eight o’clock
on the following morning, he would permit me to make
an examination of them.

Q. And you went there the next morning? 4. I did,
Sir.

I4 COR
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0. And was he there? 4. No, sir.

0. And did you make any inquiry about the books?
4. I did.

Q. Tell us what you did. 4. I waited around for
about two hours, perhaps, and then a telephone message
came, and Mr. Garner, the then treasurer of the com-
pany, stated it was for Mr. Guigues and that Mr. Gui-
gues stated that he had fallen off a car—

Objected to. :

Objection sustained.

Mr. Skinner—I will consent that it be stricken
out.

Q. I want only about the books. You heard some-
thing, and then you went on and did what? 4. Then I
asked Mr. Garner for the books, and he opened the safe
and made a search for them, and I saw exactly the
search, and they were not there; and then Mr. Garner
said that the books—

The Court—No.

20 . (Question read.)

0. Did you do anything further in your attempt to
get the books than to watch Mr. Garner’s search?

The Court—Amnswer that yes or no.

A. Yes, T did.

0. What did you do? A. I went to the accountant
who was examining the books of the Guigues Leather
Company.

0. Who was he? A. I think it was Mr. Smith—
some audit company in the Globe building.

80 . What did you do when you got to Mr. Smith? A.
T presented a letter from Mr. Garner, who gave me an
otder to get those books.

0. Who was Mr. Garner? 4. He claimed to be the
new treasurer of the company after Mr. Elliott resigned.

0. Where did you see Mr. Garner? 4. At the fac-
tory. - It was he who searched for the books.

0. So that after Garner searched for the books, he
gave you some letter to Smith, and you went to Smith
and asked him for the books? 4. Yes, sir.




GEORGE, INSTON—DIRECT. 107

Q. And what did he say?

Mr. Riker—TI object. This inquiry was made
in 1908, not for the purpose of this suit, and the
proper source of inquiry is Mr. Guigues. He is
the person who owns the books, according to the
testimony which you have introduced, and he is
the proper person to explain what books are not
available. He is available. You have his ad-
dress.

Mr. Skinner—Why do you say that?

Mr. Riker—We have it. I will give it to you.

Mr. Skinner—Then I will call for it now.

Mr. Riker—I will give it to you.

The Court—The question is whether what Mr.
Smith said is competent. I think it is not.

(After discussion the question was with-
drawi.)

0. You say something about Smith heing the account-
ant of the company.

Mr. Riker—No, he said he was an accountant
in the Globe building, as I understand the testi-
mony.

Witness—He was an accountant—

Mr. Riker—Was it not Scott?

Witness— No, I think the name was Smith.
The New Jersey Audit Company ; I think it was
called The New Jersey Audit Company.

The Court—Well, whatever his name was, he
was the accountant of the New Jersey Audit
Company.

Witness—He was the accountant of the Gui-
gues Leather Company ; he had the books there,
the regular factory books, sir.

Mr. Skinner—If your Honor please, I think I
ought to be permitted to show, that, asking A
for the books, he was told by A, “Go to B, who
has got them,” and B says, “T have not got them
C has got them,” and that he goes around from
pillar to post without getting them.
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The Court—Well, I think you have done that
in an indirect way. “You made application to
Mr. John Smith. Did you get them?” “No.”
“You asked for them?” “Yes.” “Did you get
them?” “No.” “Pursuant to anything that
Mr. Smith said to you about the books, did you
do anything else—did you go to see anybody
else?” That is often done.
0. Did you get them from Mr. Smith, or Mr. Scott,
10 or whatever his name was?. 4. No, sir; but he gave
me two check hooks and a personal bank book of Mr.
Guigues’s, in which the checks were entered.
The Court—Shall we call him Smith?
Witness—I am pretty sure the name was
Smith.
The Court—Well, we will call him Smith.
Witness—Of the New Jersey Audit Company.
(0. What became of those hooks? 4. I took them
over to the—
90 ©O. Ultimately what became of them?
Objected to.
Q. Have we got them now? 4. I don’t have them.
0. (By the Court)—A bank book and two check
books; is that what I understand? A. Yes, sir; a bank
book of the Federal Trust Company and two check
books.
0. (By Mr. Skinner)—Do you know where they are?
A. No, sir.
0. After that did you go to anybody else looking for
3() those three private books? 4. Yes, sir; I went to Mr.

Guigues.

0. And what did you say to Guigues and what
did he say to you? A. I went to Mr.t Guigues, and I
told him T was disappointed in his not meeting me, and
le said he had been looking for those hooks himself and
hadn’t found them and couldn’t find them and didn’t

know where they were.
0. Since that time have you had any other conversa-
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tion with Mr. Guigues on the subject of the books? A.
Yes, sir; on several occasions.

Q. 'T'ell us what was said about the books. 4. On
each occasion that I saw Mr. Guigues, the time that he
was being examined in bankruptcy proceedings, I asked
him specifically about those books, and he always denied
knowledge of them and said that they didn’t seem to be
in existence.

0. What was the time you speak of, when he was be-
ing examined in bankruptcy? 4. I think that was in
the latter part of 1908.

Q. Later than that have you secen them at all? A.
No, sir; but T inquired from the former bookkeeper and
stenographer.

0. Where did you go? Whom do you mean? 4. I
went to see Mr. Francis, who was—

Mr. Riker—This is all taken under the same
objection, if your Honor please.

The Court—You do not object to the hunt for
the books ?

Mr. Riker—No.

The Court—Well, that is all we are inquiring
about now.

0. Whom did you go to? A. Mr. Francis.

Q. Who was he? A. He was the bookkeeper of the
Guigues Leather Company.

0. When? A. In 1908.

0. Did you get the books from him? 4. No, sir.
He said that he had made every—

Q. Did you ask for them? A. I did, sir.

0. Whom did you go to after that. A. T went to see
Miss Bauerfelt, the stenographer for the Guigues
Leather Company.

0. Did you get the hooks? A. No, sir; she simply
described them.

0. And have you made any further inquiry? ..
Yes, sir.

0. Where? A. From Mr. Elliott.

Q. Anything further? 4. No, I think that is the ex-




110 GEORGE INSTON—CROSS—RE-DIRECT.

tent of it. I couldn’t find him anywhere; nobody had
them.

Cross-examination, by Mr. Riker.

0. When did you inquire for Mr. Elliott? 4. Well,
I inquired for Mr. Elliott when he was in the bank-
ruptey court, at Newark, giving testimony.

Q. After he had been discharged by the Guigues
Leather Company? 4. Oh, yes.

10 - Q. No longer in their employ? 4. Yes.

Q. And had not been for some time when you in-
quired? A. I inquired, yes.

0. That is the time you inquired? A. Yes, sir.

Q. You asked him whether he had the books? A. I
asked him if he had any knowledge of it.

0. That was in August, after Mr. Guigues had dis-
charged him? 4. Yes.

0. You went to him for knowledge of Mr. Guigues’s
book at that time, did you? 4. Yes, sir.

920 O. Now, this bank book and two check books that you
got from Smith or Scott, private books of Mr. Guigues’s,
what did you do with them? 4. I examined them.

0. What did you do with them? 4. I took them to
the office of Pitney, Hardin & Skinner and made an ex-
amination there.

Redirect examination, by Mr. Skinner.
Q. Mr. Inston, counsel said in his question, as it was
framed, that you were asked if you saw Elliott after he

was discharged by Mr. Guigues. Do you know whether
he was discharged or not? 4. Mr. Elliott told me that
he had left the employ. I didn’t know that he was dis-
charged ; he told me that he resigned.
Mr. Skinner—Now I call for the address ot
Mr. Guigues.
Mr. Riker—His address is Kingston, New Jer-
sey.
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Abraham Lichtmman, sworn in behalf of plaintiff.

Direct examination, by Mr. Skinner.

Q. Mr. Lichtman, you are the son of Julius Lichtman,
are you not? A. Yes, sir.

0. 1 want to preface my question by saying to you
that I am going to question you only about the where-
abouts of Mr. Albert A. Guigues, and to ask you to be
good enough to confine your answer to that subject so
far as my questions are confined to that subject.

Mr. Riker—I do not think that is a material
question at this time. We have given these gen-
tlemen at their call an address of Mr. Guigues,
and we cannot now have Mr. Lichtman subjected
to examination upon our information that we
gave them in answer to a call. This is not part
of the case.

Mr. Skinner—It was volunteered as a part of
our attempt to account for these books, and when
the statement of counsel was made that we knew
where he was, I called attention to the fact that
that was hardly justified, and then he said that
he knew, and I asked him for the address. Tt
may be that we will do something further in the
matter of accounting for the non-production of
the books.

The Court—TI see no objection to the line of in-
quiry proposed.

Defendant’s counsel pray an exception to this
ruling of the Court.

Exception allowed; let it be sealed, and it is g
signed and sealed accordingly.

FrepEric Apams, [r.8.]
Circuit Court Judge.

0. Mr. Lichtman, the information just given in open
court that Mr. Guigues was in Kingston, New Jersey,
came from you, did it not? 4. Yes.

0. How do you know that Mr. Guigues is now at
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Kingston, New Jersey? A. Now I couldn’t say; the
last T knew.

Q. Then you were not giving the information as to
Mr. Guigues being there now? 4. Well, I don’t know
where he is at this present minute.

0. Do you know where he was yesterday? 4. No,
Sir.

Q. Or the day before? 4. No, sir.

Q. Or the week before? 4. No, sir.

Q. What is the latest information that you have as to
where Mr. Guigues is? 4. Well, I couldn’t say exactly,
but it was somewhere around when this case was first
put against us, when this suit was commenced. I nat-
urally made it my business to find out where Mr. Gui-
gues was and where he stood on this matter, what he

had to say, and—

Q. Did you find him? 4. No, sir.

Q. And when was that? 4. What is that?

Q. That was when the suit was begun? 4. Yes sir;
not right away.

0. Back in 19107 A. Well, I couldn’t say exactly; I

don’t remember the date.

0. Well, was it in the year 1910? 4. Well, if you
will allow me to talk a little further, I will answer your
question. I was in Europe at the time these papers were
served on the firm, and my own papers, and, naturally,
there was no answer given until I returned from Europe,
and then we, naturally, hired counsel—

Q. And then it was after you returned from Furope?
4. —and, naturally, T wanted to know by what means
at all this suit was dared to be commenced—

0. Well, it was after your return from Furope that
you sought to find Mr. Guigues, was it? . Absolutely.

0. And when did you return from Furope? A. 1
can’t say exactly now.

Q. Approximately? 4. Well, no; I go so very often
that it is pretty hard to be exact.

0. Were you not married at that time?
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Mr. MacMahon—This is since the case was
started. ‘That was only last December.

Q. Have you any way of fixing the year of your in-
quiry for Mr. Guigues? 4. Yes, sir; I have by looking
up letters.

Q. Not without that? A. No, sir. I think I tele-
phoned Mr. Elliott to give me the information.

Q. I am asking about the time. 4. Well, I am trying
to fix the time by that.

0. Well, can you fix it by that? A. I think so.

Q. Well, when was that? 4. I will have to get my
copy-book to look up the matter. And I also wrote an-
other letter to Mr. Guigues’s brother in Newark, which
I got from the directory, and asked him if he wouldn’t
be kind enough to advise me, if he possibly could, of the
address of his brother, where I could get him, and, nat-
urally, I wrote Mr. Guigues in Newark, and he an-
swered me by saying, “My brother can, no doubt, be
found at Kingston, New Jersey.”

Q. When was that? 4. I can’t say.

0. Well, you are so very exact— A. No, I am not
exact; I can’t be exact.

Q. Is that the last you heard? 4. You want an ex-
act answer, and I can’t give it.

Q. No, you are mistaken; I want the best answer you
can give. 4. The best answer will be that I can give
you exactly to-morrow morning, when my copy-book,
the firm’s, will be produced, and you can see where I
tried to find him.

Q. Was that the last time anybody told you anything
as to where Guigues was? 4. Yes, sir.

Q. And whatever information you gave here to-day
in court as to Mr. Guigues’s present address was based
on this information that you have been telling us was
received some time ago, the exact date you do not re-
member? A. Yes, sir.

0. And to-morrow you can tell us when that was?
A. Yes, sir; you can have the exact date of the letters.

I5 COR
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0. I do not want them; I want the time, that is all.
A. All right.

0. At any rate, it was more than a year ago, was it
not? . That I can’'t say. Those things are—

0. Well, at any rate it was more than six months ago;
can you not say that? 4. I will tell you exactly to-
DOITOW MOorning.

Q. Can’t you tell me now whether it was more than
six months ago? 4. For the reason that I want to be
exact.

0. Can’t you say now that it was at least six months
ago? A. I am rather sure.

Q. Well, you can be dead sure that it was more than
three months ago? 4. Absolutely not.

Cross-examination waived.

IWilliam M. Brown, sworn in behalf of plaintiff.

Direct examination, by Mr. Skinner.

Q. Mr. Brown, you are an attorney-at-law of this

90 State? A. Yes, sir.

0. And have you been counsel for Mr. Albert A. Gui-
gues? A. I have been.

0. And have you had knowledge of his whereabouts ?
A. Yes, sir.

0. Where did he live in 1904 and 19o5? 4. Perth
Amboy.

0. Do you know whether he left his residence there?
A. He did.

Q. When was that? 4. I think that was in 1908, or

80 thereabouts.

0. And do you know where he went to live after that?
A. He went to a farm at Kingston, near Princeton, New
Jersey.

0. And do you know how long he stayed there? A.
I don’t know exactly how long he stayed there; I never
was down there to see him. I know that he told me
about six months ago—he came in the office, and he told
me that he hadn’t been there in a year and a half, he sold
the place.
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0. And did he tell yow anything, then, at this time
about six months ago, as to where he was at that time?
A. T asked him where he had been, and he said he had
been down on Long Island, in New York. He didn’t
give any address.

0. Do you know where he is now? 4. I do not.

Cross-examination, by Mr. Riker.

Q. Are you Mr. Guigues’s counsel now? 4. Well,
I haven’t seen him to do any business for him in about
a year and a half.

Q. You have had no communication with him? A.
Well, he came in to see me about six months—probably
six or eight months ago, I think.

0. Well, then, you have seen him within a year and
a half?

The Court—He said he had done no business
for him.

0. Did he came to see you on a matter of business
ar that time? 4. No, sir; merely a matter of knowing
where I was going shooting in the fall.

0. And he told you that he was on Long Island? 4.
Told me that he had been on Long Island, in a hospital.

Q. Where? A. I couldn’t name the place.

0. Did he name it at the time? 4. He certainly did.
I asked him what hospital he was in, and he said what
it was.

0. What did he say about New York? . He said
he was living in New York.

0. Did he give you his address? 4. No, sir; I asked
him for his address, and he said he didn’t want anybody
to know his address.

0. Was he going shooting with you? 4. Yes, sir.
That was the latter part of October.

0. But he did not tell you where you could find him
or where you could address a letter to him? 4. He did
not.

Mr. Skinner—Now, with the testimony that

10
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we have before the Court as to the books, the
search for them, their disappearance; the state-
ment by the owner of the books, first, that he
could not find them, that they had disappeared—
first his promise to let them be examined, and
then his statement that he could not find them;
the inquiry that has been made to find the owner,
Guigues, and the fact that any such inquiry is un-
availing, that Guigues is out of the State, out of
reach of subpeena; that to find him would be use-
less, so far as compelling his appearance here is
concerned ; it seems to me that we are in the situa-
tion, then, of having here copies of books of entry
made in the course of business, and that these
copies are evidential; that the hooks themselves
would be; that the copy may be offered in evi-
dence in place of the original; and I offer these
yellow sheets, the copies referred to, in evidence.

T think T should also make my offer on a sep-
arate ground. I also call the Court’s attention
to the fact that these yellow sheets have been

testified to by Mr. Elliott as being the record of
his past recollection of the events that are re-
corded here on these sheets.

Mr. Riker—You are offering it as an exhibit?

Mr. Skinner—I offer it as an exhibit, as a
document in evidence, as having probative force
of itself, and not simply to be used as a memo-
randum by the witness, refreshing his memory,
and that it then comes, from those two points of
view, within the admissibility of copies of books
of entry, the original having been found to be
unavailable ; and I have authority here in support
of that position.

Your Honor will remember that these entries
in the books were statements or entries made by
Guigues through his subordinate, at the direction
of Guigues, and that Guigues was one of two
people engaging in a joint wrong that was being
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perpetrated upon the plaintiff company, and that
these statements by Guigues, made by him or his
subordinate by his direction, would be statements
that would bind the other joint tort feasor.

Mr. Riker—If your Honor please, I object to
it on two grounds: First, that these yellow: slips
purport to be copies of certain books belonging to
one Guigues, and that there has been no attempt
made, so far as this evidence shows, by the plaint-

iff in this case to produce Guigues or account for
his absence, or any application to this Court for
a commission to take his testimony outside of the
State, for the purpose of showing that these
books are unavailable, and in the absence of such
testimony, testimony of what happened in 1908,

nearly four years ago, as to an inquiry, has no
relevancy whatever. Mr. Guigues may have lied
at that time; he may have had some reason for
sequestrating or concealing these books that does
not exist now.

The other objection is fundamental, on the
ground that the books themselves are not in evi-
dence in this cause.

The rule of evidence, as I understand it, which
admits books of account at all, is based upon the
custom of the law merchant, which allowed the
books of dealings between merchants, as between
themselves, to be admissible in evidence as to
those transactions; that as to dealings between
third parties, the books are evidence of admis-
sions against the party that has made them in
suits connected with his transactions with the
other party to the suit, and that they are not ad-
missions binding anybody else.

Mr. Guigues is not a party to this suit. ‘There
is nothing in this record which charges a con-
spiracy or collusion or fraudulent dealing be-
tween Guigues and the defendant in this suit,
and these hooks, therefore, are not admissible as
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against Mr. Lichtman, the defendant in this suit,
because they are not made so in any possible way,
cither in the pleadings or by the evidence in the
cause, and therefore they are not evidence and °
cannot be used and cannot be admitted as evi-
dence in this cause, because they were not entries
of dealings between the parties to the suit.

[Counsel argue. |

Adjourned until to-morrow, Thursday, Janu-
ary 25, 1912, at ten o'clock A. M.

THIRD DAY.

THURSDAY, January 25, 1912.
Met pursuant to adjournment.
Present, counsel as before stated.

Mr. Riker—Now, if the Court please, before
the Court passes upon the admissibility of the
offer of the exhibit, I suppose the Court would
desire to have all the matter before it. I have
not had the opportunity of examining Mr.
Elliott, who produced the copy, on the woir dire,
and I think I should before your Honor passes
on the admissibility of it as an exhibit.

The Court—You may exercise that right.
Mr. Riker—Before I examine Mr. Elliott on

it, I will ask counsel how much of this exhibit is
included in his offer?

Mr. Skinner—Well, T think the truthful an-
swer to Mr. Riker, stating the fact of yesterday
and my offer of yesterday, would be that all of it
is offered; I am willing to state now that, if Mr.
Riker objects to part of it, I am willing to con-
fine my offer to such portions of it as relate to
the period covered by this suit.

Mr. Riker—Well, T certainly should oliject to
anything going in that was not relevant to the
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issue. I should feel that to be my duty to the
Court.

So that the offer is now confined, as I under-
stand it, to such parts of the exhibit as cover—

Mr. Skinner—If they can be separated. Let
me see if they can be. [Counsel examines
paper. ]

The offer as now reduced is the offer of pages
3 and 4 of the exhibit, and your Honor will un-
derstand that in making this reduction of the
offer T do not wish to be understood as conced-
ing in any way that I might not properly offer
the whole. I may later offer the rest of it.

Mr. Riker—T"he offer now is confined to these
pages marked at the top in numerals “3"" and “4.”
That is your specific offer now.

Joshua L. Elliott resumes the stand in behalf of
plaintiff.
By Mr. Riker. 20

Q. These pages, Mr. Elliott—showing you these
sheets of paper—have no date of year on them, have
they? A. These have not.

0. Were there any dates in the original books? A.
Yes, sir; and there is dates on the other sheets.

0. I ask you as to the items that are there contained
in those particular sheets of paper, whether the original
showed any dates of years? A. Yes, sir.

Q. Then that is not a copy of the original? 4. Yes,
sir'.

0. And still you say that the originals contained the
dates of years, and these do not? A. They do.

Q. These do contain the dates of years? 4. Yes,
sir. Do you want to see it ?

Q. What dates of years do they contain? 4. 1905
[indicating on the paper].

0. January 3, 1905, is the only date that appears on
that of the year. Is there any date in the original
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books—on the preceding sheet, page 37 4. No, none
on that. i
Mr. Skinner—I ask that the record show that
in asking these questions addressed to the wit-
ness to tell what appeared on the original book,
Mr. Riker is showing the witness the two sheets
that have been offered as a refreshment of his
memory.

0. Now, Mr. Elliott, what was your position with

10 Mr. Guigues? 4. From March, 1904, up to the time
Mr. Conway resigned I had general charge of the office.

0. What time was that? 4. From March, 1904, for
about a year and a half, I should judge, when he re-
signed. ‘The remainder of the time I was assistant to
Mr. Guigues in the factory, throughout the factory in
general.

Q. Confining your attention to the period first men-
tioned, what were your duties? 4. I had charge of the
office in general; that is, all receiving records were

20 turned in to me, all shipping records were turned in to
me, all cash passed through my hands, and the books in
general, the office force was under me, as well as, you
might say, the shipping department was under my su-

pervision; T had to give out the soaks and check up the
shipments, and O. K. all those things before they were
billed.

Q. Did you keep the books? 4. T did.

0. In your own handwriting? 4. Yes, sir.

0. When did you make these yellow page copies
80 which you have testified are copies of certain books of

Mr. Cuigues’s? A. It was along in December, 1907, [
should judge, the latter part of December, or the 1st of
January, prior to my resignation shortly.

Q. Before or after you resigned? 4. Before.

0. How long hefore? A. Oh, somewhere between
two and four weeks.

0. Was Mr. Guigues present when you made this
copy? A. He was at the factory, in the office and out
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of the office; I don’t know whether he knew it at the
time or not.

Q. Did you ask his permission to make a copy of his
books? A. I did not.

0. How did you come to make a copy of his books
without his permission? 4. Why, did I, is that what
you mean?

0. Yes. A. Simply for self-protection, you might
say.

Q. Then you were interested in making a copy of Mr.
Guigues's private books? 4. For my own self.

0. What was your interest in making a copy of Mr.
Guigues’s private books? 4. At that time I was sec-
retary and treasurer of the Guigues Leather Company,
and I didn’t know to what extent this thing might rest
on me if it ever came out, there was so much of it to
keep under cover, and I simply made a copy of these
books, in case it came out, that I could show where it
went to and who sold the stuff, and so forth.

0. You were afraid that you might be implicated in
a fraud? A. I was.

0. So you prepared vourself with what you call a
copy of books? Of & count—private books of account
of Mr. Guigues’s or that purpose? A. Yes, sir.

0. And you say wat Mr. Guigues knew that you were
making this copy? 4. I did not say it.

0. Did you compare the copy with anyone? 4. No
one; I checked it back my -2lf.

0. What time of the aay or days did you devote to
this protective work? 4. Anywhere from half-past
seven o'clock in the morning till five in the afternoon; I
couldn’t specify the exact hour and minute, but any time
during the day.

Q. Why did you put it upon sheets of yellow paper?
A. That was memorandum paper I had in the office.

0. Why didn’t you put it in a book? 4. I had no
book.




122 JOSHUA L. ELLIOTI—DIRECT.

Q. Whose paper was it that you were using? 4. It
belonged to the Guigues Leather Company.

Q. Did you copy all the items that appeared on the
books that you allege you copied? A. How is that?

Q. Did you copy all the items on the books in ques-
kopity k. Il il

Q. Now, Mr. Elliott, this is a copy of what? 4. The
ledger.

Q. Of the ledger: " A Yes, sit:

10 Q. Were there other books? A. There was a jour-

nal, a cash book, and they were transferred to the ledger.

0. So that this is simply a copy of one of a series of
three books? 4. A copy of the final result.

0. How many accounts were there in the ledger? 4.
I should say there were five or six.

Q. Have you copied them all. 4. There was two or
three small ones that I didn't copy.

Q. Then it is not so that this is a complete copy of the
book from which these entries are alleged to be taken?

90 4. It is a complete copy of that account.

Mr. Riker—I object to the offer now on the
further ground that this appears to be only a
copy of a set of books, and that a copy of a led-
ger, which is only admissible in connection with
the books of original entry.

The Court [after argument]—The question,
then, is as to the admissibility of certain pages of
yellow paper, which are said to be so many of a
number of sheets of yellow paper as relate to the
transactions within the period which is dealt with
in this action. These pages are said to be a copy
of entries in a certain ledger, one of three books
regular kept by a Mr. Guigues, not a party to
this suit, showing the account between him and
the defendant in this case. The non-production
of the ledger and of the other books is sufficient-
ly accounted for, and the question therefore pre-
sents itself to me just as it would if we had the
ledger here in court.
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I agree with the learned counsel for the de-.
fendant that no New Jersey case has yet gone so
far as to make a memorandum itself evidential.
I will consider it first from the point of view of
a memorandum, and then from the point of view
of an exhibit. We have cases which go so far
as to say that a witness may testify from a mem-
orandum which he made at or about the time of
the events which were referred to in the memo-
randum. e may not merely look at is to refresh
his memory; he may use it as a reminder of facts
—even more, perhaps, than a reminder of facts,
but as a private record made at the time of events,
which he intended to record accurately, which he
then knew about; and the existence of this mem-
orandum is thus of itself strong presumptive
proof of the accuracy of its own statements.
Never in my experience has a memorandum gone
to the jury; it has been used as an aid to the wit-
ness. Just so far as these pages are a memoran-
dum, or a copy of the memorandum, made by the
witness at the time of the transactions which they
record, he may use them as a memorandum. A
copy, I am satisfied, under the references that
have been handed to me, is as good as the orig-
inal, provided it is shown te be an accurate
copy. I do not see how the aid which a memo-
randum may give to a witness can cover any
facts other than those of which he had personal
and actual knowledge, for only as to those would
he have any memory to be refreshed. So that
there again I agree with counsel for the defen-
dant, as I understand it. So that, as these
papesr may be supposed to be a memorandum,
their use would be limited by the witness, who
made the memorandum originally and who made
the copy of it, to the record of such facts as he

originally knew about.
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Now as to this memorandum considered as an
exhibit.

To simplify the question, suppose we had the
ledger itself here, what could we do with it? I
agree again with the learned counsel for the de-
fendant that the use of it which is proposed would
be outside of the rule of law merchant admitting
a man’s own books as evidence in his own favor
against the other party to the suit. That was a
rule which was an exception to the common law.
It was introduced in the great commercial coun-
try of England from the necessity of the case.
Ordinarily a man is not allowed to make evidence
in his own favor, but the transactions of business
and commerce are so complex, so voluminous,
that no human memory can carry them, and
therefore it was thought to become necessary to
permit the introduction and the use of hooks
regularly kept, in the due course of business, as
prima facie proof, at least, of the transactions
which they record, although it present the anom-
aly of a man making evidence in his own favor.

This is not that case at all, and if this ledger,
if it were here, could be used, it would be upon
considerations entirely outside of this rule of the
law merchant and which would be equally per-
suasive if the law merchant did not exist.

What, then, is the situation? The point in a
trover case is conversion. ‘The question always
is, Did the defendant appropriate to his own
use, to the exclusion of the plaintiff’s right,
property of which the plaintiff had the right of
possession? I do not say that is a model defini-
tion, but; at any rate, it is near enough to the
definition to be recognizable. 'The great ues-
tion is always whether that is proved by the plain-
tiff. The acquisition of another man’s property
by the defendant might be either lawful or un-
lawful; it might be either wrongful or not
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wrongful. And that is all that Chief Justice
Hornblower means to say in the case recited.
All that he means to say is that the point of the
case is the conversion. Whether the conversion
was wrongful or otherwise is narrative matter,
a link in the evidential chain; something perhaps
necessary to be proved in order to make it satis-
factorily appear to the Court and jury how the
defendant got into possession, and yet that is not
the material characteristic of the suit. It is not
the test of liability. The test of liability is the
proof or disproof of the conversion itself. We
are all familiar with the rule that there are a
certain class of cases in which demand is neces-
sary in a trover case. Demand is necessary where
the acquisition of the property was not wrong-
ful. Where the acquisition was wrongful, the
wrongful character of the act dispenses with the
necessity of notice. That, of course, implies
that there is a class of cases in which resort may
be had to the instrumentality of an action of
trover where the acquisition of the property was

a wrongful act. There is a case in New Jersey,
of which I had a memorandum yesterday and
which I have not before me now, which states it

in so many words; but I will read from Bigelow
on Torts, page 444. After discussing many
cases of wrongful asquisitions, it says: “In
most of the cases above stated, proof of the
wrongful act of the defendant is sufficient to es-
tablish a conversion, without evidence of a de-
mand for the goods and a refusal to restore them.
In other cases, a demand and refusal are essential
to the action.” Perhaps I am spending too much
time on this point, but T want to say that it could
never have been the intention of Chief Justice
Hornblower to assert that trover would not lie
where the defendant came wrongfully into the
possession of the goods.
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Now, then, what is the situation? It is said
that the defendant has some of the goods of the
plaintiff, and that he got them wrongfully, and,
specifically, that he got them collusively, by col-
lusion with a man who is not a party to this suit,
Mr. Guigues. Evidence has been introduced
tending to prove—iI will not be understood to say
anything more than that; I express no opinion
as to the merits of this case; I can form no opin-
ion at this stage of the case; I merely say that
thus far it is the fact that evidence has been in-
troduced tending to prove collusion between Mr.
Julius Lichtman and Mr. Guigues in respect to
the acquisition by Mr. Lichtman through the
hands of Mr. Guigues of property of the plain-
tiff. That being so, sufficient foundation has
been laid for the application of the rule of evi-
dence. I may not state this just as counsel
would state it; in fact, my attention having been
directed to other parts of the case, I have not
looked up the books to see just how they put it.
Counsel before me have great experience in this
department. My idea of the rule is that where
two persons collude together to defraud a third,
statements, declarations and writings of one
done and made in promotion of the common un-
lawful purpose, in furtherance of the joint col-
lusion, are evidential against the other. If that
be so, there can be no objection to the reception
as an instrument of evidence of these sheets.
Unless I have stated that rule incorrectly, I
should so decide.

This thought has occurred to me: that is,
whether this rule as to persons who collude to-
gether is limited to cases where both persons in
collusion are parties in the same suit, or whether
it is equally applicable to a case where one of
them is a party to a suit and the other is an out-
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sider. I see no reason why there should be any
such limitation.

That is the way the matter lies in my mind,
and unless counsel can point out to me that I am
wrong in some of my assumptions, I should
state my conclusion to be that this objection is
overruled.

Mr. Riker—Well, T will ask the Court to in-
clude in its consideration of the fact that this is
an issue outside of the pleadings; that we are 10
called upon, without notice in the pleadings, to
meet it, and it is an independent issue; and if
this case is to be now loaded up with transactions
between this Mr. Guigues and the defendant in
this cause, either writings or alleged conversa-
tions, as to which Mr. Lichtman, the defendant
in this case, could have no possible knowledge,
he is called upon to meet an isste of which he is
not apprised by the pleadings; and therefore I
submit that that ought to be considered by the
Court in passing upon this qustion.

The Court—I have considered that, but I have
supposed, as T think T indicated, that this not he-
ing the point of the case, but merely a collateral
matter, which perhaps has to be developd in or-
der to make the point of the case—that is, the
actual conversion—intelligible, it is not a matter
that requires any more attention than any other
development of the case on its natural, logical
lines. It often happens that counsel are sur- s
prised by the evidence of their adversaries. As
long as the pleadings state the point, that seems
to be one of the infelicities of litigation.

Mr. Riker—The manifest difficulty in this
matter is that this same method of getting into a
case evidence which would be clearly illegal is
susceptible of being adverted to and adopted by
plaintiffs in every case of this character, with the
result that they inject into the case conversations
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and hearsay evidence and manufactured books,
or any other thing that they want to bring in in
their main case. Of course, it may all fall by
the wayside upon the defense coming in, but it
affects the jury, and it seems to me, theretore,
that unless we are apprised of an issue of this
sort, every defendant in every trover case is
liable to be surprised by an issue that is sudden-
ly injected into the case, of which he has no
knowledge, and cannot be supposed to have pro-
tected himself from by preparation,

The Court—My difficulty is just here. I do
not see how, it being admitted, or it being as-
sumed—I do not know that you admit it; I as-
sume that this suit is properly brought; that is,
that this controversy lies in trover. You per-
haps differ from me there.

Mr. Riker—On this phase of it, the way it is
being presented now, I say decidedly not; that
it is a suit in trespass. ‘That is the point.

The Court—I assume that a wrongful con-

-rsion may always be laid in trover, and mak-
ing that assumption, I am unable to see how the
Court can prevent the plaintiff from attempting
to prove how the conversion was effected.

I overrule your objection.

Mr. Riker—I desire to place an exception on
both matters, on the use of the copies for any
purpose and the admission of the copies as evi-
dence.

Tixception allowed; let it be sealed, and it is
sealed accordingly.

Circuit Court Judge.
["The two yellow sheets referred to are marked
1857, 12|

By Mr. Skinner.
0. Now, Mr. Elliott, this sheet of P2 that bears the
No. 4 at the top has a date, I see, “9o05, January 3d,”
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and an item opposite that date. In what order were
the entries made by you in the books of which these
sheets are partial copies?

Mr. Riker—One moment. The exhibit
speaks for itself, and the order in which they are
entered, I think, is immaterial and irrelevant. I
object to it on that ground.

The Court [after argument]—I think it is
quite usual to ask such questions for the purpose

of determing. the system which was followed !

and the regularity of the method. It may assist
us to understand it, that is all, if we know the
method that was pursued.

Defendant’s counsel pray an exception to this
ruling of the Court.

Exception allowed; let it be sealed, and it is
sealed accordingly.

FrEDERIC ADAMS,
Circuit Court Judge.

[Question read.]

A. They were made in there the day the goods were
shipped out. Is that what you mean?

Q. I think so; I think that answers the question. I
show youw Exhibit Py, check dated September 2, 1904,
for $2,000, by Lichtman, to the order of Guigues, and
signed “J. Lichtman, by A. Lichtman, Attorney,”
[shown to witness,]| and also call your attention to the
item on sheet No. g4—sheet of Exhibit P2 numbered at
the top “4”"—of December 2d, “Cash, $2,000,” and ask

you if Exlibit P4 has any connection with that entry ?
A. 'This is the check that appears there as a credit in his
account.

0. And this item following on the sheet, the item
“Discount, 9,” what does that mean? 4. A discount
for cash payment.

0. A discount allowed Lichtman? 4. Yes, sir.

0. And following that, the next item is, “December

I7 COR
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19th,” it looks like “Cancel inv. 1129, 3860,” what does
that mean? A. That is a canceled invoice.

Q. And what is a canceled invoice? A. Well, it is
a private charge to Mr. Lichtman which for some rea-
son was canceled.

Q. Then it is a credit? A. It is a credit.

Q. Then the next item, of December 20th, is “Check,
$890.21.” I show you Exluibit P3, check of Lichtman,
by A. Lichtman, Attorney, to Guigues, December 28,

1) 1904, for $89o.21, and ask you if that had any connec-
tion with the transaction of which December 2oth is the
entry [shown to witness]? 4. December 3oth, that is.

Q. December 3oth? A. Yes, sir.

Q. What is that? 4. That is a check in settlement
of the account to that date.

The Court—On that date or up to that date?
Witness—Up to that date.

0. Under that same date, December 3oth, and car-

rying on the item, appears the word “Discount, $49.99.”
920 What was that? A. That was discount allowed for
cash.

0. Then was this check of $89o.21 the check to the
balance? A. I think it was, yes.

Q. I call your attention to an entry on this same page
of Exhibit P2 of the date of January 31, 1905, “Ck,,
$1,000.” What does that mean? 4. Check.

0. Whose check? A4. Mr. Lichtman.

0. I show you Exhibit P5, check of Lichtman to
Guigues, January 30, 1905, for $1,000, and ask you if
that was the check that was entered in this item to which
I just called your attention [shown to witness]? A.
Yes.

Q. T call your attention to the item on the same page
of February 7, 1905, ditto mark under the word “Ck.,”
and then “$248.04,” it looks like, and ask you if that
had any connection with this check, Eahibit 6, Febru-
ary 6, 1905, Lichtman to Guigues, of $248.60 [shown
to witness] ?

Mr. Riker—I object to the question on the
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ground that this witness is now being called up-
on to use this paper to refresh his memory, and
that the Court has ruled that unless it appears
that these transactions were within the witness’s
own knowledge that this paper is not to be used
for that purpose.

The Court—Perhaps I am not quite sure of
the question which is asked the witness, whether
it is an appeal to his memory or to his knowledge
as a bookkeeper, or both.

Mr. Skinner—I asked him if there was any
connection between the exhibit and the transac-
tion referred to in the item to which I called his
attention.

[After further discussion, the question is
withdrawn. ]

Q. Mr. Elliott, when a check was received from Mr.
Lichtman, who made the entries in the book kept by
you? A. Me.

Q. Then so far as this Exhibit P2 is a copy of credit
entries, payments by check, is it a copy of payments
made to you and within your own knowledge or pay-
ment made to somebody else and reported to you?

Mr. Riker—Now, if your Honor please, T ob-
ject to that question on the ground that, by this
witness’s own testimony, this is a ledger entry
and it is not a copy of an original entry.

The Court—I think the question may be an-
swered.

Defendant’s counsel pray an exception to this
ruling of the Court.

Exception allowed; let it be sealed, and it is
sealed accordingly.

FREDERIC ADAMS, [T.S.]
Circuit Court Judge.

[Question read.]

A. Tt was payments made to me and also payments
made in the office that came through my hands.

Q. What do you mean by saying it came through
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your hands? 4. The check came through my hands
and was deposited in the bank by me.

0. Now, I renew the question that I withdrew before,
and ask you if there is any connection between the
check Exftibit P 2 and the item of February 7th on
sheet marked “4” of Exhibit P 22 A. Tt is in balance
of the account down to that date.

The Court—Which was what date?
Mr. Skinner—The entry was February 7,

10 I905.

0. Mr. Elliott, I call your attention to item of No-
vember 28, 1904, on this Exhibit P2, “646 dozen sk.
splits.”  What does that mean? 4. Shank splits.

0. What were shank splits? 4. The flesh side of
the shank.

0. And the item of December 2d is “1,000 pounds
b. splits,” or a ditto mark under the word “splits.”
What does that mean? 4. The grain splits of the
butt; the “b.” designates the butt.

20 ©O- And the item of January 3d, 1903, “649 pieces of
buffing,” or “buffs,” what does that mean? 4. 649
pounds of buffing'; that is the grain, dried, tacked out
and dried.

0. The grain from what? 4. Butts.

0. Now, Mr. Elliott, did you see the hides in their
various processes of treatment there—tanning? 4.
WS,

‘0. What kind of hides were they, what animal?
A. Horse butts.

30 Q. What portion of the hide is the butt? A. The
rear end.

0. Diid you know where the hides came from? A. I
did.

0. How? A. The invoices came through the office,
through my hands, conversations; it was generally
understood ; a contract with the people.

Mr. Riker—I move to strike that part of the
testimony out as hearsay.
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M. Skinner—I have no objection.

The Court—Which part?

Mr. Riker—“Generally understood,” that
part.

The Court—VYes, strike that out; it is too
vague.

0. Did you ever have any talk with Mr. Guigues
about whose hides they were?

Mr. Riker—This question is objected to on
the ground already offered as to similar con-
versations, unless it was in the presence of the
defendant.

The Court—TFor the reasons previously stated,
the objection is overruled.

Defendant’s counsel pray an exception to this
ruling of the Court.

Exception allowed; let it be sealel, anl it is
sealed accordingly.

FREDERTIC ADAMS, [Esa]
Circuit Cowrt Judge.
[Quuestion read. ]
A. Certainly.
Q. And did he tell you whose they were? A. Why,
yes.

0. Were you familiar with the factory processes at
that time, or was your work confined to the office? 4.
My work as a general thing was confined to the office,
but it was necessary for me to make out reports and
things at times that took me out in the factory, and in
that way I got familiar with the entire work of the
factory.

Q. What was done with the butts as they came to
Guigues’s factory, confining yourself now to this period
of November and December, 1904, and January, 1905.
What was done with them? 4. Why, they were sent
into the warehouse, received, checked up according to
the invoices, and then they were put through the fac-
tory; that is, in process to make leather out of them.
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0. What was done with the shanks? 4. The shanks
were cut from the butts and were split; the grains were
chrome-tanned and shipped to Bristol for japanning.

0. What was shipped to Bristol? 4. The grains.

‘0. What was done with the shell portion of the butt?
A. That was made into cordovan leather, shipped to
Boston.

Q. Was there any splitting done? 4. There was.

Q. What do you call that?* 4. The grain from the

10 butts were split off, and the flesh, and the shanks was
split.

Q. The grain was the hair side of the shank, was it?
A. Yes, sir.

Q. What was done with those grains? 4. Sold.

Q. I mean the grains from butts. Were any of them
shipped to the Corona Company? A. Later on.

0. Well, at first? A. No, not at first.

0. You spoke of some of these portions as being sold.
Sold to whom? 4. Julius Lichtman.

20 ©O. Anyone else? 4. Of these grains, now.

Q. Well, any of the parts? A. Yes.

Q. To what extent? 4. Oh, samples, small lots, or
something similar to that.

0. What was sold to Lichtman? 4. Why, the
grains from the butts, the splits from the shanks, buf-
fings, which is grain from the butt also.

0. How do you know they were sold to Lichtman?
A. Well, they were shipped to him, he paid for them.

0. Did Mr. Baker, the president of the Corona Kid

30 Company, ever come to the factory? . Yes, sir.

Q. Did you see him there? A. Yes, sir.

0. Did you ever go to Mr. Lichtman’s office? 4.
Yes, sir.

Q. For what purpose? A. After checks.

Q. For what? A. After checks, carry statement,
get money.

0. What would the statements contain? 4. Con-
tain an itemized record of the account.

0. Well, by “record of the account,” what do you
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mean? A. From the ledger, for a certain period, cov-
ering from one settlement to another.

0. Would it contain a statement of the shipments?
Al Ves

. Contain a statement of the credits? 4. Yes.
. By discount and by payments on account? A.
Yes.

Q. And then a balance? A. Yes.

Q. What would you do with that? A. Leave it
there.

0. Did you ever see Mr. Julius Lichtman? 4. M.
Julius Lichtman?

0. Yes. A. T have seen him on several occasions.

0. T mean on any occasion when you presented one
of these statements? 4. I can’t say that I did.

0. Whom did you see? 4. Mr. Abe Lichtman.

Q. This gentleman here? 4. Yes, sir.

Q. What did you do with the statement when you
got there and saw Mr. Abe Lichtman? A. I would
simply walk in the office and say, “Abe, I have got a g
statement of this account, and the boss wants you to
send him a check for it, if you could,” and all right.

Q. What do you mean by “all right”? 4. I got it.

0. When you gave this statement to him did he say
anything? 4. Why, he would take the statement and
look it over, and if it was all right he would give me a
check for it.

Q. Well, when Mr. Abe Lichtman received the state-
ment and said, “All right,” what did he do with the
statement? 4. Generally put it on his desk. 30

Q. When you handed it to him what did he do with
it? A. He took it part of the time, almost invariably,
and took his bills and checked it up by his bills and see
if it was O. K.

Q. What were the bills? 4. Invoices rendered to
him.

Q. By whom? * 4. By me.

0. And having done that, did he say anything? 4.
He says, “All right.”




20

130 JOSHUA L. ELLIOTT—DIRECT.

0. And that is all? 4. That is all, yes.
Q. That is all Mr. Lichtman said? 4. Yes.

Mr. Skinner—Now, I call for the production
by the defendant of the receipted bills, or in-
voices.

Mr. MacMahon—We stated yesterday that
there were none.

Mr. Skinner—I call for the books of Julius
Lichtman.

Mr. MacMahon—There is no hook of account
of Julius Lichtman with Guigues or any other
dealer in offal or scrap, the check book and the
returned checks being the only records of ac-
counts between them.

Mr. Skinner—Well, I will call for the check
book.

Mr. MacMahon—It is not here. I do not
think it is included in your notice, but we will
get it; we will telephone down and have it sent
up.

Q. Mr. Elliott, where were the shank splits, butt
grain splits, and so forth, that were sold to Mr. Licht-
man kept in the factory before their shipment to Licht-

man?

Mr. Riker—Now, you are confining your evi-
dence to the period covered by this suit, I sup-
pose?

Mr. Skinner—Yes.

A. 'The shank splits we kept in the Ferry street build-
ing, where we have the old japan shop; it was torn out,
and it was kept in there right as you go through the old
frame office and turn to the left, the first door after
you pass the Ferry street building. That was the shank
splits.

Q. What part of that building? 'A. Well, let me
see, now. The west end, the ground floor.

0. Were they with other things or— 4. That is
principally what was in there. There was only a small
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space there, until later we took the wall out and made
it all one floor. It was a very dark, secluded spot.

0. What made it dark? A. There was no windows
il i

Q. And what do you mean by “secluded”? 4. You
wouldn’t notice it; you would pass by it and never
notice it.

Q. Was there anything kept there other than the
Lichtman goods? 4. There was not at that time.

Q. Was there any other part of the factory where
the Lichtman goods were kept? A. The grams were
kept in different parts, as Mr. Conway explained yes-
terday, on different floors of the building, some on the
top floor of each building, and they were bundled up,
and so forth; and at times the splitting machines would
be running when Mr. Baker was there, and word was
telephoned through the factory that he had arrived,
and everybody would drop their jobs and get on some-
thing else, and cover up what they had there.

Q. Did you ever see Mr. Abe Lichtman at the fac-
tory? A. Oh, yes.

Q. Did you ever have any conversation with him
about the goods that were to be purchased? A. Yes,
lie asked me to show him the goods that Mr. Guigues
had been showing him, and so on, and I would do it.

0. And was there anything said between you and
Mr. Abe Lichtman as to the ownership of the goods—
that is, of the hides from which these parts had been
taken ?

Mr. Riker—I object to that question on the
ground that it is a question as to conversations
with Mr., Abe Lichtman as to matters not within
the agency, if any has been shown.

The Court—1I think there is sufficient founda-
tion for the question. The objection is over-
ruled.

Defendant’s counsel prays exception to this
ruling of the Court.

18 COR
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Exception allowed; let it be sealed, and it is
sealed accordingly.
FREDERIIC ADAMS, s
Circuit Court Judge.
[Question read.]

A. On one occasion specifically.

Q. What was that? A. That was in the Market
street building, when Mr. Lichtman was in the Market
street building. I went over there for a check one day,
and he had been to Boston, and we were talking about
getting stuff from over to the factory, and he said he
had been to Boston and saw Mr. Baker, and Mr. Baker
offered him some splits and that the price was very high,
and that he came very near saying to him that he was
buying those things in Newark off Guigues for less than
half the money. ‘['hat is what he said; that was the
conversation.

0. How large were the shank splits that were sold to
Lichtman, Mr. Elliott? 4. Well, in the average at

20 that time, I sheuld judge, about forty feet to the dozen,
3 or 4 feet apiece.
Q. How large were the butt grain splits?. 4. Well,

they would average around 5 feet, T should judge.

0. How much? A. Around 5 feet each; that is, the
butt grain splits.

0. You mean square feet? . Square feet, yes.

Q. And the buffings, how large were they? 4.
About the same size.
0. As which? A. As the grain splits.

Mr. Riker—I ask to have that stricken out,
if your Honor please, as there is nothing in the
specifications as to buffings.

Mr. Skinner—What specifications do you re-
fietor

Mr. Riker—Any of the specifications in the
pleadings. “Pieces of dry tacked out buffings.”

Mr. Skinner—I will change my question so as
to avoid the objection.

30
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0. What was the size of the pieces of buffing? 4.

Anywhere from eight inches square up te 2 square feet
in a piece. ;

0. And do you know from what part of the butt
these buffings had been taken? 4. From what part
of the hide?

Q. Yes. A. From the butt.

0. What part of the butt? A. The grain, the hair
side.

O. From what part of the butt, as to whether it was
the shell or the shank? 4. It was the shell part.

0. Now, what was the difference between the grain
split, butt grain split, and the pieces of buffing? A.
Why, the buffing was taken off more uniferm, uniform
in thickness.

0. [By the Court.] In which case? 4. The buf-
fing. And when they were split off grains they were
split so as to make the cordovan uniformy the flesh side.

0. [By Mr. Skinner.] What can you say about the
size of these butt grain splits, as to their thickness? A4.
Well, they would vary in thickness; they would be
thicker in the center than they would be at the edges.

The Court—THave we had an explanation of
the term “buffing?”

Mr. MacMahon—No.

Mr. Skinner—I thought that either this wit-
ness or one witness had said that the buffings
were taken from the shell, as the grain splits
were, but were smaller.

0. [By the Court] Just what does the word “buf- ¢
fing” mean? It means bookbinding'; there is a buffing
[indicating on book] ; it is a very thin grain split.

0. [By Mr. Riker.] Is that a buffing? 4. A buf-
fing, bookbinding buffing. )

O. [By Mr. Skinner.] Well, what de you say about
these grain splits, as to whether they were taken off
thick or thin? 4. The grain splits were taken off as
thick as they could get them.
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Cross-examination, by Mr. Riker:

0. Mr. Elliott, during the period this particular suit,
which the counsel for the plaintiff has designated as No-
vember and December, 1904, and January, 1gos, what
was your position with Mr. Guigues? 4. In charge of
the office and factory reperts, and so on.

0. Did you have anything at all to do with the manu-
facture of leather? A. I had no personal supervision
of it, but I was in the factory as much as I was in the
office, endeavoring to learn the business.

Q. Not as part of your duty, but for your own edi-
fication? 4. Yes.

0. So that during that period your observations were
made with the object and purpose of instructing your-
self in the business; is that it? 4. Yes, sir.

0. Your duties, for which you were paid, were the
duties connected with the cffice, were they not? 4. At
that time.

0. And in what did those duties consist? A. Well,
in the first place, taking care of the books.

0. What do yow mean by that? 4. Taking care of
the office books, which was a very small thing because
we only had one customer; that is, the Guigues Leather
Company only had one custemer.

0. What do you mean by that? Did you have no
other customer? A. Mr. Guigues had a customer or
two.

0. Was there any difference between Mr. Guigues
and Mr. Guigues in that particular matter? In other

80 words, was there a corporation at that time? A. No.

0. What do you mean by saying there was only one
customer, then? A. The Corona Kid Manufacturing
Company took our entire outfit of the factory, and we
made one invoice a day to them; and the other customer
was Mr. Lichtman, and one or two other small items
of his own personal customers of the goods that he had
taken and sold to them.
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Q. Then there were more than one customer during
this period? 4. Yes.

0. And it was Mr. Guigues that had all these cus-
tomers at that time, was it not? A. Yes, sir.

0. Now, who were these other customers? 4. Well,
Mr. Guigues—ihat is, his personal account—this ques-
tion that is in now ?

0. I am asking you what were the other customers?
A. Mr. Lichtman, and there was two or three small
lots of stuff. Omne was sold to a party by the name of
Eisinger, in Furope, and another small item scld to a
party out in Ohio, the Taylor-Poole Company, in Cin-
cinnati, Ohio.

0. Anybody else? A. Those are all I remember now.

0. Do you remember anybody by the name of
Spiegel? A. Yes, sir.

Q. He was another one? A. Later on.

0. Not during this period? 4. Not during this first
period; I am quite positive of that now.

0. What? A. This first period.

0. T am speaking of the period up to the end of Jan-
uary, 1905. A. I think he started in there along the sum-
mer of 1905, or the early part of the year 1gos; I am
net absolutely positive as to the date or month.

0. Do you remember anybody by the name of Nei-
der? A. Yes, sir; I do; Mr. John Neider had—I don't
know exactly what it amounted to in dollars and cents,
but probably four or five dollars.

0. Do you remember what he bought? 4. Yes,

sir; it was these same buffings that are in question, T am
quite sure.

0. Was that during this period? 4. T can't answer
that positively.

Q. Do you remember anyone by the name of Free-
man? A. A truckman?

0. Do you know anyone by the name of Friedman?
A. T don’t know hinr. Friedman & Company?
Q. Yes. A. New York?
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0. Yes. A. I do. I don’t knew them, but I know
of them through these records; that is, these transac-
tions; yes, sir.

Q. Aind that was another customer? 4. Yes, for, I
should judge, a week, or something or other like that;
I don’t know exactly how much, but it was a very small
item.

Q. What was it this customer was buying, if you
know of your own knowledge? 4. He got some of
those butt grain splits, and I don’t know of anything
else.

Q. Oh, he got some of those? A. A few.

0. Do you know of someone by the name of S. L.
Agoos? A. Boston?

0. Yes. 4. They are right near the Corcna Kid
Company, in Boston.

0. Did they deal during this period with Mr. Gui-
gues? A. They came there and got a few finished
butts, a very few of them, just one small item.

Q. Finished butts? A. Yes, sir.

0. Do you know a concern by the name of Valentine
& Minges? A. No, sir.

0. Do you know Waterman and Minges? 4. That
appears in the sheets. Yes, sir; I know them.

0. You know them? A. I don’'t know them; I know
them the same as the others.

0. They were dealing at this time with Mr. Guigues ¢
A. One small transaction.

0. What was that, if you know of your own knowl-
edge? A. I don’t remember.

0. You do not remember what that was? A. [
don’t remember the exact item.

0. What books were you keeping, or were kept under

your charge during this period at Mr. Guigues's? A.

You might say “Mr. Guigues 1 and 2;” T don’t know
which you mean. We had two different sets of hooks
there, Mr. Riker. Do you mean the whole thing?

0. T ask you what book you kept for Mr. Guigues
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during this pericd. There is only one Mr. Guigues.
A. Do you want a list of the factory books, and so on?

Q. What books were kept by you or were under your
supervision during this period for Mr. Guigues? A.
‘The purchase book of supplies in the factory, a recerd
book of the receiving of hides, a stock book, when the
hides were received and when they were shipped, and so
forth; then T kept a cash hook, and I had a journal, and
then the purchase and private ledgers.

By the Court.

. You spoke of a purchase book first? 4. Yes, sir.
. Then a cash book? 4. Yes, sir.
And then a journal? Yes, sir.

Q. This is another purchase book? 4. A purchase
ledger; the footings from the purchase book were car-
ried to the purchase ledger and totalled. Then T had
these other books that were referred to.

By Mr. Riker:

Q. What were they? A. Journal, cash book and a
ledger and a little shipping book—that was generally 3
thrown in the drawer—covering the shipments made
to Mr. Lichtman.

0. Now, in this last set of books you entered what?
A. The shipments of the goods to Mr. Lichtman, and
these other small items that you referred to a little while
ago.

Q. All of these items that did not concern goods that
had been received from and were returned to the Cor-
ona Kid Company? A. Yes.

Q. Those goods that went back to the Corona Kid 3
Company’s place or places were included in these other
books that you have described, were they not, 4. Yes.

0. And these books were confined entirely to the
dealings with the Corona Kid Company? 4. No, sir.

Q. What else was in them? 4. The purchase ledger
contained the material accounts that we bought.




144, JOSHUA I,. BELLIOTT—CROSS.

0. Those other books were confined entirely to items
that concerned the goods that were returned to the
Corona Kid Company, did they not? 4. Well, the
goods that we bought from the tanners’ supply houses
were not returned to the Corona Kid Company.

0. Well, they were used in the goods that were re-
turned to the Corona Kid Company? A. Yes, sir, used
in manufacturing their geods.

Q. So that each of those books showed transactions
with the goods that were sent back to the Corona Kid
Company? 4. Yes.

Q. And those other three books that you have de-
scribed concerned the matters that were outside of the
goods returned to the Corona Kid Company? . Yes,
Sir.

Q. They contained the entries of the offal thai was
sold?  A. No.

0. Where were they put? . In the regular books.

Q. The offal? A. Yes, sir. Baeder-Adamson Com-
pany, Swift & Company, [llinois [eather Company.

0. Now, drawing your attention to the period of
time of November and December, 1904, and January,
1905, you say that the proceeds of the offal were entered
in Mr. Guigues’s books that concerned the Corona Kid
Company’s returns? 4. Positively.

0. What became of the proceeds, the money received
for the offal? 4. Well, it went in the Guigues Leather
Works, you might say; it went to the benefit of them,

went to the profit and loss account of Guigues
30 O. It went to Guigues? 4. Sure, it went to Guigues.
0. There was no company then? 4. No, no com-
pany then until September, 1905.
0. Now, during this period when you went into the
factory for your own edification, what did you see being
done with hides at that time with reference to their

treatment? What was the first process that you saw?
A. From cutting them loose in the warchouse to
bundling them up, nailing them up, in the shipping-
room.
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0. What was the first process? 4. Soaking them,
as a general thing; in some instances, in green salted
hides, they were trimmed first.

0. And after that? 4. Went through the lines; that
is, the unhairing process.

0. And after that what was done? 4. Well, gen-
erally they went through the beam-house, in general;
that is, removing the flesh and hair, put them through
the process to kill the lime in the hide, cure the hide,
and then put in the pickle, and from there to the tan ;
yard, and from there to the coloring mills, and from
there on to the oiling department and drying depart-
ment and the staking room, and then to the shipping
room—this is the chrome T am speaking of.

‘0. You are speaking of the chrome? 4. Yes. The
bark went from the tan yard to the stuffing room and
it was dried—it wasn’t dried, but it was split out of the
tan, and it went to the different dyeing rooms, and it
was colored and hand-shaved and finished and polished
—that is, a bright finish—and shipped.

0. Now, confine your attention to the tanning during
this period, what process of tanning was used with ref-
erence to these horse butts? 4. Bark for the butts
proper, and the shanks, chrome.

Q. All during the whole period?

The Court—What do you mean by “the
whole period?”
Mr. Riker—November and December,
1904, and January, 19os.

A. Well, seme butts was tanned in chrome, I think,
at that time; that is, grains.

Q. How much of your time did ycu spend in the tan
yard Mr. Elliott? A. About half of it.

Q. About half of your time in the tan yard? A.
Yes.

Q. Did you observe the process of splitting the
hides? A. Yes, sir.

0. In what condition were the hides split? 4. This

IQ COR
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in reference here? That is, the butts were split cut of
the tan and the shanks out of the pickle.

Q. Is that true of all the splitting that you saw
done? A. No, split at different stages of the game.

0. Well, now, at what other stage of the game were
they split 4. Out of the limes.

0. At what other stage of the game did you sece
these hides split? A. Did I mention put of the bark
tan?

0. Well— A. Out of the tan and out of the pickle
and out of the limes, is the only ones I specifically re-
member. There might have been others, but I don’t re-
member.

0. That is the only stage of the game at which you
saw the splitting. Alhd how often did you observe this
process? . Oh, sometimes every few hours I would
go through the factory. You couldn’t get through
there without running over them.

Q. Where were they? - 4. In the beam-house, the
first floor in the Madison street building.

0. Where was your office? 4. Corner of Ferry and
Madison ; it was in the frame building.

Q. And the beam-house was— A. Between the two
buildings.

0. Between the two buildings. Were the splitting
knives in there? A. Up in the upper end, near the
engine-room.

0. In the Madison street building? 4. Yes, sir.

0. Every time you went out in the factory you went
threugh both of these places? A. I could go that
way; I don’t remember exactly—every time I went
through the factory I didn’t draw a diagram cf it.

Q. At the time you went into that place had you any
practical knowledge or experience in the matter of tan-
ning hides? 4. No, sir.

Q. You have testified to the size of the grain taken
off of the cordovan. How was that grain taken off?
A. Splitting machine. 5

0. You saw that process? 4. Yes.
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0. And was each grain that was taken off uniform
in thickness? 4. No.

Q. Well, what was its character with reference to
thickness? 4. It would be a little heavier in the center
than it would be on the edges. Not every one of then:
would be that way; some of them would be pretty near
uniform, but the majority of them: was a little heavier
in the center. They split it so as to make the other
piece level.

0. They split it so as to make the cordovan com-
plete? 4. Yes, sir; in those instances.

Q. The leather? 4. In those instances, only they
went down deeper than they should.

0. You speak now as an expert leather man: that
they went deeper than they should? 4. Yes.

Q. Confining yourself and your testimony to No-
vember and December, 1904, and January, 19os, you
now say that they at that time split the grain off of the
cordovan deeper than they should? 4. Yes.

Q. Did you weigh any of these splits? 4. They
were all weighed.

Q. Did you weight any— A. Yes, sir,

. — of the splits off of the cordovan? A. Yes,
Sir.

Q. What weights do you remember of any separate
splits?  A. I didn’t pick up any one split and weigh
it. It weighed several loads.

Q. You do not remember ever having weighed a
single split? 4. Not one individual split, no.

0. Can you state the average weight of the splits?
A. Oh, T should judge it would average a pound and
a half or two pounds, from a pound and a half—around
a pound and a half, something like that, yes, to the best
of my knowledge.

Q. You are speaking from a general recollection, are
you? A. Yes, sir.

0. And what was the area of those splits that you
have testified to? 4. Oh, average about five square
feet.
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Q. Five square feet, and a pound and a half the
average weight. Now, Mr. Elliott, what was the rate
of payment, as you remember it, by Mr. Lichtman’s
and Mr. Guigues for these particular articles? 4. The
rate of payment?

Q. Yes, what charge? 4. Twenty cents a pound.

Q. Then, on the average that would be thirty cents
for these grain splits. Did you know that the Corona
Kid Company had agreed to pay Mr. Guigues for this
same material shipped to them at five cents a square
foot? A. Did I know it?

0. Yes. A. I knew he was to get the five cents a
foot for chrome tanning. »

Q. Five cents a foot. Well, Mr. Elliott, during this
period it was bark-tanned, was it not? 4. Bark-
tanned?

Q. Yes. A. Cordovan.

0. Did you not hear Mr. Baker say that he agreed
to pay five cents a square foot for these grains during

90 this period? A. After he discovered he could do it.

Q. Now, on an average of six feet, at five cents a
square foot, that is thirty cents, is it not? 4. It seems
to be.

Q. That seems to be the same amount, then, from
the Corona Kid Company that he was getting from
Lichtman & Company? 4. Yes.

0. And you say that word went through the factory
whenever Mr. Baker was coming to conceal these par-
ticular articles from his observation? . Yes, sir.

80 . Because you did not want him to see them? A.
Mr. Guigues did not want him to see it.

0. Mr. Guigues did not want him to see them? A.

No. :
Q. And Mr. Guigues was to get the same price for
them from Mr. Baker that he was from Lichtman? A.
For those particular things, yes. Those things helped
sell other things, though.

0. And still he wanted to conceal them from Mr.
Baker, did he? A. Yes, sir.
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Q. Do you know what Friedman & Company paid
for this same stuff? A. Oh, I think somewhere around
eleven and fifteen cents; something like that.

Q. They paid from eleven to fifteen cents for what
Lichtman paid twenty; is that it? 4. Yes, sir. The
quality wasn’t the same as Lichtman got, though; it
was the same class of stuff.

0. Do you know how much they sold to Friedman &
Company? 4. I don’t remember.

0. Do you remember when it was sold? 4. Shortly
after the factory started; I don’t remember the date nor
the month.

Q. Before Lichtman began to deal for it? A. Prob-
ably about the same time. I don’t remember that, be-
cause it all started as soon as the factory started.

0. The selling of these things started as soon as the
factory started? 4. Shortly after the factory started.
Of course, when the factory started there was a soak-
ing process, but as soon as they got to that stage they
started selling.

0. Mr. Guigues began to sell these things that you
have been testifying to? A. Not the grain splits, but
the other parts of the stuff. At first there were some of
these grains that were shaved, and shortly after that
they went to taking the splits off, and then he went to
selling it; that is, this particular article.

Q. This part that afterwards became the grain split
was simply shaved off in shreds and pieces? 4. Yes,
at first, until they got the machine

0. Until they got the machine it was simply shaved
off with a knife? 4. Yes, sir. ‘They didn’t have the
splitting' machine first.

0. And that stuff went into the glue stock, did it not?
4. No.

0. Tt was not even good for glue stock? A. No, sir;
the fertilizer people.

Q. Did you burn it? A. No, the fertilizer people
took it.

10

20

30
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Q. [By the Court.] When was it that you got the
splitting machine? 4. I should say we started up in
May or June, and we got the splitting machines along
in July.

0. [By Mr. Skinner.] What year? 4. 1904.

Q. [By Mr. iker.] You mean to say that Mr. Guigues
did not have splitting machines from the start? A. I
gess you are referring to the one that we bought from
you; but I think we bought that later. No, sir; we
didn’t have splitting machines right from the start.

0. You did not have one splitting machine from the
start? 4. We might have had it in the factory, but
it wasn't erected, wasn’t ready for operation.

0. Were the shaving machines in operation at that
time? A. Yes.

0. Do you know why these butts were shaved at that
time? 4. Why, to get them down to uniform thickness
and thin enough.

0. Why didn’t he split them? 4. T just told you.

90 0. Because he did not have a splitting machine?
A. Sure, the splitters wasn’t in operation.

0. Don’t you know that with the lease of the factory
went a splitting machine in good order? 4. That big
machine of yours?

0. Yes. A. We never split a butt on a machine of
yours all the time it was on the factory.

Q. Just what was it that Guigues sold to Julius Licht-
man during this period? A. The period in question
now ?

30 O. Yes. A. Well, those grain splits, you might call
them, and the buffings and some shank splits. The
buffings come under those——

Mr. Skinner—Pieces of buffing, you mean?
Witness—Those pieces of buffings are the
same things as buffings, only they are smaller,
that is all; that is under the head of buffings.
And some shank splits.
Q. Anything else? 4. T think that is all.
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Q. That is all you remember? 4. Yes, sir.

Q. Did Mr. Guigues sell them any tear-offs? 4. Yes.
Not in this period.

Q. Not in this period? 4. No.

Q. And pieces, buffing pieces, and things of that
description? 4. Later on.

0. Not in this period? 4. Questioning about this
one period now, aren't you?

Q. I am. A. No, there was none of that; I don’t
remember of any.

0. You do not remember them? 4. No.

0. Has your memory failed at all since 1go8? 4.
Oh, I can't remember every little detailed statement.

0. You cannot remember whether, as a matter of
fact, you did sell during this period—Mr. Guigues did
sell, to your knowledge, things of that description?
A. Well, the records will show it, if you look at it
there. I can’t remember.

Q. T am not asking you for the record; I am asking
you now for your recollection. 4. No, I can’t re-
member.

0. Now, the shank splits that were scld during this
period, Mr. Elliott, confining yourself to that, what
were they? 4. The flesh side of the shank.

0. Now, when in this period did Mr. Guigues begin
to sell these things to Mr. Lichtman? 4. Within this
period, now ?

0. Yes. A. He had previously sold some, but he
sold some during this period.

0. Well, did he sell them throughout the whole of
this period? 4. He finished up shipping out some that
he abandoned, I think, during this period.

0. He finished up— A. Shipping out some—

0. Shipping out some that he had on hand that had
been accumulating prior to this peried? A. Yes.

0. When did Mr. Guigues begin to split the shanks?
A. Oh, T should judge, along in July, the 1st of July,
or something like that.

20
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Q. 19047 A. 1904.

0. When did the factory actually start in operation?
A. Well, T should judge, Mr. Riker, along the 1st of
May ; as soon as we got the vats completed they started
to scak.

0. Along the 1st of May? 4. I should think it was
along the 1st of May when the first soaks were put in.

0. How long did it take a hide to go through the
factory so as to reach the point of splitting? . Oh,
according te the splitting; if it goes in limes it takes
longer than it does in the sulphite.

Q. Well, on the average? A. Oh, I should think a
week or ten days; that is, to split out of that process.
If you wait until you bark-tan it, it takes two or three
weeks, I should judge. T am not positive about that.

0. Was that the time you began to split the shanks?
A. He began the splitting of shanks the first thing;
that was the first splitting done.

Q. When was that? 4. Oh, I should judge, along
in June, something similar to that, the latter part of
May, or something.

0. After the hides got to the point where they could
BERSPlIE A e St

0. I thought you said you did not split the butts be-
cause you did not have a splitting knife? 4. That is
right; he didn’t. The shanks piled up there before, and
the shanks were the first things split, to get them into
chrome tan.

0. So that these particular things piled up, as you
describe it, waiting until he could get some other split-

ting knife than the one I leased him? . The one you
leased him was a whole hide length, 1o8-inch machine,

or something'; T have forgotten the exact dimensions.

Q. That was the latter part of May, you think, when
he got a splitting: machine on which he could operate
these shanks; is that it? 4. Along the latter part of
May, I should think. I couldn’t say exactly, hecause
machinery was coming in there from forty different
people almost.
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Q. You were pretty busy in the office, were you not,
at that time? 4. I was checking up the mackinery and
checking up the stuff coming in; I had the receiving of
the hides to do; I was out in the factory checking them

off. At that time the factory wasn't in operation, and
I had it all to do.

0. [By the Ceurt.] How many splitting machines
were there in use? A. To my best recollection, there
were somewhere between five and eight, all Hooper
machines, and later on—

O. [By Mr. Riker.] Whose hides were these that
were received during May and June? 4. The Corona
Kid Company’s.

0. Do you know under what arrangement those hides
were received? A. I did.

Q. You did. How did you know that? A. By see-
ing the contract, talking with Mr. Baker, talking with
Mr. Guigues.

&. That is P1, the contract that you spoke of 2 A, Tt

10

was the original contract. I don’t know what Pr is. 20

[Defendant’s counsel hands paper to witness.] I wit-
nessed that.

0. That is the one you referred to, is it not? A. Yes,
Sir.

0. I draw your attention to the fact that that is
dated the 3oth of June. A. I see it.

Q. Well, is that the one under which this accumula-
tion of shanks that were disposed of during the period—
shank splits—was made? 4. This was the first con-
tract that he had with the Corona Kid Company.

Q. That is the 3oth of June, 1904? 4. Yes. And
hides had been shipped there depending on this con-
tract to be signed since Mr. Baker and Guigues got
together.

Q. Was there anything done with them before that
contract was signed, the 3oth of June? A. I just told
you we started soaking along in May.
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0. Without any contract? A. Verbal,depending on
this written contract.

0. Well, now, in your observations in the factory
for self-improvement, did you happen to see the shanks
being leveled up by hand or by a leveling knife or
machine? 4. No, sir; they were split in the splitting
machine.

Q. That was never done, within your observation?
A. No, not the shank splits.

10 Q. They were never shaved off so as to level the
grain, in your observation, during that period? A. To
level the grain? What are you talking about? A
shank split ain’t got no grain.

0. Well, to level the hair side. 4. Oh, the shank,
ves, the grains, were sometimes leveled on the machine.

0. And was not that the process at the beginning
apply to the shanks, so that there were no shank splits
at the beginning? 4. Oh, no, there was too much to
shave off.

20 Q. What was the area of those shanks? 4. Square
feet, 3 or 4.

0. Three or four. The area of the cordovan, you
have testified, was about 6 on the average? 4. Oh, the
average, 5.

Q. I think you said 6. 4. I don’t think I did; I think
I said 5.

0. Well, we will say 5. And the cordovan was not
too much to shave off, was it, in the beginning? 4. It
was a much quicker job to split it, you know.

30 Q. T asked you whether they did not shave it off at
the beginning? A. They had nothing to split it with.

(. But they shaved it off? 4. Sure.

Q. By hand or with a shaving machine? A. Sure, in
order to get the factory in motion.

0. But the splits they were in no hurry for, so they
piled them up? A. The shanks?

Q. The shanks, yes. A. Simply held them back until
they got the splitting machine in operation.
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Q. Well, now you say you did level up or shave some
of these shank pieces. What were those that you were
testifying to? 4. They were put in patent leather,
chrome-tanned, and sent to Bristol.

0. When were they done? 4. Along about the same
time, as soon as the splitting machine started up.

0. Do you mean by that after they had gone through
the splitting knife, they were then taken and shaved?
A. Some of them, yes, some of them were shaved; all
of them were not shaved. It isn’t necessary to have
every hide, you know.

0. Do you mean to say that after these shanks were
split so that the piece suitable for japanning was taken
off, that they took that piece after it had been split on
the knife through a process of shaving it? 4. Yes, sir;
sometimes.

Q. What times? 4. Well, when they were going
through the factory, they were taken and shaved right
from the splitting machine.

0. What made it necessary to shave those pieces that
had gone through the splitting knife? 4. Probably to
level them, or make them a little lighter. ‘T'here is dif-
ferent reasons.

Q. So that those pieces that were treated in that way
had been made too thick on the splitting knife; is that
it? A. Possibly so.

Q. Well, what became of the other pieces? A. T'hat
was the shank splits.

0. And how big were those shank splits? 4. Just
as big as the grain; there is one on one side and one on
the other; one is the hair side and the other is the flesh.

0. Does your knowledge and experience in the fac-
tory indicate to you that the shanks were of uniform
thickness throughout? 4. Generally they were that
way when they went to the tan.

0. Now, Mr. Elliott, during this period, you say, you
visited Mr. Lichtman’s place of business; that is, in
November and December, 1904, and January, 19057
A. T didn’t say distinctly that period.
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0. Oh, you were not testifying as to that period?
A. T was asked if I ever had a conversation with Mr.
Lichtman.

0. Well, had you ever had any during that period?
A. Tt was in 1905 ; I think it was along just before he—
oh, it was along in the summer of 19os.

0. So that you did not visit Mr. Lichtman’s place of
business at all during the period covered by this suit,
then? A. It was along during the year of 1905, after
we were running; I couldn’t specify the exact date I
went there, but it was along during the year 1905.

Q. Did you see Mr. Julius Lichtman during this
period— 4. Mr. Abe Lichtman?

Q. Won’t you wait until I ask my question? Did
you see Mr. Julius Lichtman, the defendant in this case,
during this period? A. Oh, several times.

Q. Where did you see him? A. Over to his place,
over to our place, on the street.

Q. But, Mr. Elliott, have you not stated that you do
not remember that you went at all to Mr. Lichtman’s
place at all during this period? 4. Oh, I went to Mr.
Lichtman’s place; but you were referring to the con-
versation; I went to Mr. Lichtman’s place during this
period, but you were referring to this particular con-
versation I had with Mr. Lichtman during this period.

Q. You must have misunderstood the question. I
think the question was whether you went to Mr. Licht-
man’s place during this périod? A. Oh, yes, I have.

Q. You went there during this period? A. Yes.

g0 O Where was Mr. Lichtman’s place during this
period? A. Market street, 413, I think.

Q. That is, November and December, 1904, and 