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NEW JERSEY 

Court of Errors and Appeals. 

CORONA Km COMPANY, SuING FOR 
'l'HE UsE oF CORONA Km MANU-
FACTURING COMPANY OF MAINE, 

Plaintiff, In Tort. 
vs. 

J ULIUS LICH'l'MAN, 
Def eivdcw,t. 

WRIT OF ERROR. 

(Filed March 13, 1912.) 

Nr;w J @SEY, ss.- The State of New J ersey to the Ch ief 10 
Justice and other Justices of our 

[r .. s.] Supreme C-Ourt of J uclicature, 
Greeting: 

Because in the record and proceedings and also in 
the giving of judgment which was in our Supreme 
Court holden at Newark in and fo r the county of E s-
sex, between Corona Kid Company, suing for the use 
of Corona Kiel Manufacturing Company of Maine, 
plaintiff, and Julius Lichtman, defendant, of an action 
in tort, manifest error hath intervened to t he great 
damage of the sa.icl Julius Lichtman, as by his com- 20 
plaint we are informed, we being willi ng that speedy 
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justice should be clone to the parties aforesaid in this 
behalf, do command you distinctly and openly to send 
under you:r seal the record and proceedings aforesaid 
with all things touching and concerning the same to 
our judges of our Court of E rrors and Appeals in the 
last resort in all causes, at Trenton, on the fifteenth 
clay of March, next, together with this wri,t, that the 
record and proceedings aforesaid being inspected we 
may further cause to be clone thereupon what of right 

1 ;J and according to the law ought to be clone. 
vVitness, Mahlon P itney, Esquire, our Chancellor 

and president judge of our Count of E rrors and Ap-
peals, at Trenton aforesaid, the twenty-fourth clay of 
February, 1912. 

RIKER & RIKER, 
Attorneys. 

S. D. DICKINSON, 

Clerk. 

20 The answer of the J ustices of the Su_preme Court of 
the State of New J ersey within named. The record 
and proceedings whereof mention is within made, with 
all things touchi ng and concerning the same, we clo 
certify to the Count of Errors and Appeals of sa id 
State, in a certain schedule to this wri t annexed, as 
within we are commanded. 

[L. S.] 
vVM. S. GuMMERE, 

C. J. 



JUDGMENT. 

CORONA Km Co:11PANY, A CoRPORA-
'l'TON OF THE STAT£ OF lVIASSA-

ClIUST•:TTS, SurNG FOR THE UsE 

OF CORONA K .ID MANUFACTURING 
COMPANY, A CORPORA'l'ION OF THE 
STA'!']£ OF MAINE, 

vs. 
J ULIVS LICHTMAN. 

In Tort. 
On P(Jstea. 

3 

Pitney, Hardin & Skinner. Attorneys. 1 ;: 
As yet 0£ the seventh clay of December, 1\ . D. one 

thousand nine hundred and ten.. 
vVitness, \Vn.1,IAM S. GuMM1-:im, EsQum1,, Chief 

Justice. 
vVILI,IAM Rnom, JR., 

Cler/,. 
Essr,x CouN'l'Y, ss.: 

Julius Lichtman, the defendant in this su it, was sum-
moned to answer unto Corona Kiel Company, a corpora-
tion organized and existing uncie1· and by virtue of the 20 
laws of the State of Massachusetts. the plaintiff therein, 
suing fot' the use of Corona Kid Manufaoturing Com-
pany, a corporation organ ized and existing under and 
by vi1iue of the laws of the State of iviaine, in an action 
of tort, and thereupon the said plaintiff suing as afo re-
said by Pitney. Hardin & Skinner, its attorneys, com-
phins: for that whereas the said plaintiff heretofore. 
lo wit, on the seventh clay of September. in the year 
nineteen hundred and ftve, at Newark, in the county 
of E.s,ex, aforesaid, was lall"fol ly possessed as of its 30 
0\\"n properly of certain goods and chattels, being hides 
or the sk ins of animals, or p(J rlions of the same, to 
wit: twenty-three thousand three hundred (23 .300) 
pound s of grains from cordovan after tanning, of great 
value, to \\"it, of the value of twenty thousand dollars; 
two thousand four hundred and thi rty-nine (2,439) 
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dozen of shank splits, pickled, of great value, to wit, of 
the value of two thousand do11ars; six hundred and 
forty-nine ( 649) pounds of pieces o.f dry tacked-out 
butt buffings from -cordovan butts, of grea.t value, to wit, 
of the value of eighty . dollars; and being so possessed, 
the said plaintiff afterwards, to wit, on the clay and 
year aforesaid, at Newark aforesaid, casually lost the 
said goods and chattels out of his possession, and the 
same after'warcls, to wit, on the clay, and year aforesaid, 

10 at Newark, in the county aforesaid, came to the pos-
session of said defendant by finding; yet the said de-
fendant, well knowing the said goods and chattels to 
be the pToperty of the said plaintiff, and of right to, be-
long and perta-in to it, but contriving and fraudulently 
intending craftily and subtly to deceive and defraud the 
said plaintiff in this behalf, hath not as yet delivered 
the said goods and chattels, or any or either of them, 
or any part thereof, to the said plaintiff, although often 
requested so to do, and hath heretofore wholly refused 

20 so to do; and afterwards, to wit, on the day last afore-
said, at Newark, in the county aforesaid, converted and 
disposed of the said goods and chattels to his own: use 
to the damage of the said plaintiff, twenty-three thou-
sand dollars ($23,000); and the plaintiff saith that by 
reason of the premises·, a cause of action arose to the 
sa.id plaintiff to have of, and from the said defendant 
said sum of twenty-three thousand dollars ($23,000), 
and that thereafter, to wit, on the twentieth clay o·f 
June, in the year nineteen hunclrecl and ten, at Boston, 

30 in the State of Massachusetts, to wit, at Newark, in the 
county aforesaid, the said plaintiff did sell, assign, trans-
fer and set over to the said Corona Kiel Manufacturing 
Company, a corporation organized and existing under 
and by virtue of the laws of the State of Maine afore-
said, its said cause of action against the sa.icl defendant, 
and the said defendant hath not as yet delivered the 
said goods and chattels, or any or either of them, or any 
part thereof to said Corona Kiel Manufacturing Com-
pany, a corporation organized and existing under and 
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by virtue of the laws of the State of Maine as afore-
said, although often requested so to do, and hath here-
tofore wholly refused so to do, whereby and by reason 
of the pre.mises a cause of a.ction hath accrued . to the 
sa.icl plaintiff suing for the use of Corona Kiel Manu-
facturing Company, a corporation organized and ex-
isting under and by virtue of the laws of the State of 
Maine as aforesaid, to have of and from the said de-
fendant said sum of twenty-three thousand dollars~ 
($23,000), and therefore it brings its suit, etc. ,...........--10 

And the said defendant, by Riker & Riker, his attor-
neys, comes and defends the wrong and injury when, 
etc., and says that he is not guilty of the said supposed 
grievances above laid to his charge or any or either of 
them, or a.ny part thereof, in mam1er and form as the 
said plaintiff hath above thereof complained against 
him, and of this the said defendant puts himself upon 
the country, etc. 

And the said defendant, for a further plea in this 
behalf, by leave of the court, saith that the said plaintiff 20 
ought not further to have or maintain its a.foresaid 
action thereof against him, because he says that Corona 
Kiel Company, a corporation of Massachusetts, did not 
on the twentieth clay of June, nineteen hundred and ten, 
nor at any other time, sell, assign, transfer and set ove1· 
to the Corona Kiel Manufacturing Company, of Maine, 
the cause of action alleged in plaintiff's declaration to 
!Jaye existed in favor of said Corona Kiel Company, of 
Massachusetts, and of this he, the said clefenclint, puts 
himself upon the country, etc. 30 

Therefore let a jtll'y thereupon come before our Chief 
Justice or some other justice of the Supreme Court of 
the State of New Jersey, at a Circuit Court to be holden 
at Newark, in and for the county of Essex, on the 
second Tuesday of December, in the year of our Lord 
one thousand nine hundred and eleven, by whom, etc., 
and the same clay is given to the parties aforesaid the re, 
etc. 

And now at this clay, to wit, the twentieth clay of 
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February, A D. nineteen hundred and twelve, before 
our sa id Supreme Court, at T<renton, comes the sa id 
pla.inti ff, by its attorneys afo resaid, and the justice be-
fore whom, etc., having first sent hither his record ha.cl 
before him in these words, to wit : 

Afterwards, to wit, on the second day of February, 
in the year of our Lord one thousand nine hundred and 
twelve, a,t a Circuit Conrt holden at Newark, in and 
for the county of Essex, before h is Honor, Frederic 

10 Adams, a Circuit Court judge, to whom1 the said ca.use 
had been referred for trial by Honorable VVilliam S. 
Gummere, Chief Justice of the Supreme Court, pre-
siding at sa id Circuit, according to the fo rm of the 
statute in such case made and provided, comes as well 
the within named pla,intiff, Corona Kiel Company, a 
corporation of the State of Massachusetts, suing fo r 
the use of Corona Kiel Manufacturing Company, a cor-
poration of the State of Maine, as the within named 
defendant by their respective attorneys within men-

20 tionecl ; and the jurors of the jury, whereof mention is 
within ma.de, be ing summoned, also come, who, to speak 
the truth of the matters within contained, being chosen, 
t ri ed and sworn, upon thei r oaths, say that the defendant 
is guilty of the grievances within laid to his charge in 
manner and fo rm as the plaintiff suing for the use of 
Corona Kiel i\fan ufacturing Company, a corporation 
of the State of Maine, hath within complained against 
hi m, and they assess the damages of the sa.icl p.Jain tiff 
suing as aforesaid, on occasion thereof, over and above 

30 its costs and charges by it about its suit in its behalf 
expended, to the sum of twenty-three thousand dollars, 
and fo r those costs and charges to the si1111 of 

Therefore it is consiclcrecl that the said plai ntiff do 
reco,·er against the sa id defendant its said damages 
by the jury in form aforesaid found to twenty-three 
thousand dollars, and also fifty-seven clolla.rs and one 
cent costs and charges aforesa id, by the court no-w here 
adjudged to the said plaintiff and with its assent, which 
said damages, costs and charges in the whole amount 
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to twenty-three thousand and fifty-seven dolla rs and 
one cent. 

J udgment signed this twentieth clay of FebruaJ·y, A. 
D. one thousand nine hundred and twelve. 

WM. S. GuMMERE, C. J. 

I, \ 1\Till iarn Riker, Jr., Clerk of the Supreme Court of 
the State of New Jersey, clo ce rtify that the forego,ing 
is a true copy of the judgment ente red in the above 
stated ca.use as the same remains of record in my office. 

In testimony whereof I have set my hand 1 O 
[L. s.] and the seal of said Cou rt at Trenton, this 

twen ty-ninth clay of February, A . D . nine" 
teen hundred and twelve. 

WM. RIKER, JR., Clerk. 

NEw J 1wsEY SuP1n:ME Cou R'I', Ess1,x CrncuIT, 

TUESDAY, J anuary 23, 1912. 

CORONA Km COMPANY, A CoRPORA'l'ION 
01' THE STA'l'E OF MASSACIIUSET'l'S, 
SUING FOR THJl UsE OF CORONA Km 
MANUFACTURING COMPANY, A CoR- IN ToR'J'. 
PORATION OF THE $TATE OF MAINE, 

vs. 
J ULIUS LICHTMAN. 

Before Hon. F rederic AcJ:ams, J., and a Jury. 
For plaintiff appear Pitney, Hard in & Skinner, by 

A lfred F . Skinner , \i\Ti lliam L . Morgan and Corwin 
Howell. 

For defendant appear Rike r & Riker, by Adr ian 
Ri ker and Cecil H. MacMahon. 

Mr. Skinner opens for plaintiff. 

Benja11vin E. Baker, sworn in behalf of plaint iff. 
Di rect examination, by M r. Skinner. 
Q. Mr. Baker , where do you reside? A . At \i\Tel les-

ley H ills, Massachusetts. 

20 

30 
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Q. And what is your business? A. Leather manu-
facturer . 

Q. How long have you been m that business? 
A . Thirty-seven years. 

Q. Are you connected with any company? A. I am 
president -at present of the Corona Kid Manufacturing 
Company and the Corona Leather \ i\lo•rks, of Bristol-
Corona Kid Manufacturing Company, a Maine cor-
poration, and Corona Leather "\Narks, a Pennsylvania 

10 corporation, with factory at Bristol, Pennsylvania. 
Q. And prior to your connection with the Corona 

Kiel Company, of Maine, were you in the leather busi-
ness? A . I was president of the Corona Kid Company, 
a Massachusetts corporation. 

Q. Prior to your connect~on with that company were 
you in the leather business? A. I have been continu-
ously for thirty-seven years. 

Q. \i\lere you connected with any company prior to 
this Corona Kid Manu £acturing Company, of Maine? 

20 A . I was in business for myself, as a firm. 
Q. You have said that you were president of the 

Corona Kiel Oompany, of Maine, and prior to that you 
were president of the Corona Kid Manufacturing Com-
pany, of Massachusetts. I asked you whether you were 
connected with any other company prio•r to this last one 
I have named. A. The Corona Kid Company, of 
Massachusetts. 

Q. And in what capacity? A. President and treas-
urer. 

30 Q. And for how long? A . From its organization. 
It was organized on the 25th-the 17th, rather, of De-
cember, 1899, and I was elected president. 

Q. And from that time until when were you presi-
dent? A . Until 1905, when the Corona Kid Manufac-
turing Company was organi·zecl. 

Q. What business was the Corona Kid Company, of 
Massachusetts, the earliest of these three companies, en-
gaged in? A. The manufacturing of patent leather ex-
clusively from colt skins, horse hides and goat skins. 
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Q. How much of the work of manufacture did the 
company do in its ·own plant? A. Simply to japan it, 
or put the shiny finish on. 

Q. And how did it obtain this material? A. vVe 
bought the raw stock largely in Russia-that was colt 
skins or horse hides-as we call it, in the hair, when they 
were raw, before they were tanned, and then we had a 
tanner tan them for us. 

Q. A tanner outside of your own place? A. Outside 
of our own corporation-that we paid so much a foot 10 
for tanning, or so much a dozen. 

Q. Now, at any time in the course of that business-
I mean now the business of that company, No. I-did 
you enter into any business relations with a man named 
Guigues? A. We did. 

Q. \Vhen was that? A. In 1904. 
Q. Who conducted the negotiations·? A. I did. 
Q. \ i\Tas there any contract made at the encl of those 

negotiations? A. There was. 
Q. Was it in writing? A . Y•es, si r. 20 
Q. I sho-w you a paper elated June 30, 1904, purport-

ing to be a contract between the Corona Kiel Company, 
of Massachusetts, and Ailbe rt A. Guigues, of Newark, 
and ask you whose signature that is under the words 
"Corona Kid Company" [shown to witness]? A. That 
is mine. 

Q. This "B." - A . "B. E. Baker, President and 
Treasurer of Corona Kid Company." 

Q. By whom was that signature affixed there? A. 
By me. 30 

Q. And the stamp "Corona Kiel Conwany," by whom 
was that affixed? A. I think that was clone by our 
bookkeeper, who wrote the words "President and 
Treasurer." He had in his possession the Corona Kid 
Company stamp, and any papers that had to be stamped, 
he usually stamped, and then I signed them. 

Q. And you put your name under it? A. I put my 
name under it. 

2 COR 
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Q. And whose seal is that there ? A . That is the seal 
of the Corona Kiel Company. 

Q. Of which you were president? A. Of which I 
was president and treasurer. 

( The paper referred to is shown to defend-
ant's counsel.) 

Q. I do not know whether you saw Mr. Guigues sign 
or not. Diel you? A . I don't remember whether I 
saw that or not. 

10 Mr. Skinner-\i\/e have the subscribing wit-
ness present who witnessed Mr. Guigues's sig-
nature. 

I offer this in evidence and ask that it be 
marked. 

Mr. Riker-The offer is objected to on the 
ground that it has not yet appeared to be ma.de 
relevant to the issue. Of course, it may be later. 

The Court-I will receive it. If it is not rele-
vant, I will strike it out. 

20 [Marked Exhibit Pr.] 
[Mr. Skinner reads portions of Exhibit PI to 

the jury.] 
Q. Now, Mr. Baker, under this contra.ct, were there 

any hides shipped by the Corona Company to Guigues? 
A. On one occasion, I think, there were 200, either mo 
or 200 hides, just as a sample, to see what he could do 
with the front. 

Q. 'vVere there any butts shipped to him ? A . A 
great many thousand. 

3() Q. What is the distinction between the hides and the 
butts ? A. A horse hide i& very much thicker at the 
butt than it is in the forward part of it, which is for-
ward of the hips, and in taning the hides the butt is 
cut off across a certain line; there is a place where the 
hide, when it is spread out flat, the hair parts right at 
the flank ; the shell spreads out; it varies about an 
inch in most hides, but almost on a sq1mre line. To 
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the back of that is the butt; the forward part is known 
as the front. 

Q. The butt is the rear part of the hide, then, on the 
back of the animal? A. Yes, sir. 

Q. About what proportion is that? A. About one-
fourth of it. 

Q. And the front is the other three-quarters of the 
hide ? A. Yes, sir. 

Q. Then the shell? Be a little bit more particular 
and tell us what that is. A . T11at is a peculiar forn1a- 1 o 
tion over the hips ; it is sort of a soft bone; it has very 
little fibre ; it is bony in its nature; but when finished 
properly it makes very fine leather. There is one shell 
over each hip. vVhen the butt is cut across and the 
shanks are curt: off and the shell prnperly finished, it 
is sort of a kidney-shaped affair, with one shell on 
one side and one on the other. 

Q. One over each hip? A . One over each hip. 
Q. And the shanks, what a.re they? A. The shanks 

are cut off just where the shell stops, and from that to :w 
the hoof is called a shank. 

Q. It is the portion of the hide covering the legs? 
A . The legs; the hind legs. 

Q. Now, you say you shipped a few hides. but many 
thousands of butts to Guigues? A. Yes, sir. 

Q. Diel Guigues make any reports to you? \;\/hat 
would Guigues do when he had the butts treated? 
A . They were usually shipped in carload lots. 

Q. Where? A. To Guigues. 
Q. And hy him what was clone? A. Then he was 30 

supposed to count and report-when an invoice was 
sent to him of the number, he was supposed to report 
whether that was correct or not; and from that ti me 
on they were in his possess ion, and he put them through 
the various processes of tanning. 

Q. W hat was done with the shells? A. The shells 
are fini shed in to cordovan, ancl they were to be shipped 
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to Boston. The shanks were pickled; that is a process 
of tanning; the shanks were -to be split, the grain part 
to be finished into patent leather, and they were to be 
tanned in bark, but the grain was much thinner than 
the split, in order to make patent leather of it. 

Q. The shank, as I understand you, was the portion 
of ,the hide covering the hand legs? A . Yes, sir. 

Q. Now, did you see any of these-take, for in-
stance, the shank-did you see any of tbeni at Guigues's 

10 factory, -under treatment? A. Yes. 
Q. Was that back in 1904 or not until later? A. 

No, in 1904. 
Q. What was the method that you saw Guigues pur-

sue in his ,treatment of the shank? A. V/ell, for .in-
stance, a butt bad to be limed; they limed the whole 
butt together to get the hair off of it; then it was 
trimmed, the shanks were cut off, and then the shanks 
were pickled. 

Q. And then_, A. -Split. 
20 Q .. \i'l11at was split? A . The shanks. 

Q. Diel you see that clone? A . I have, frec1uently." 
Q. I mean at Guigues's factory? A: Yes, sir. 
Q. Back in 1904? A. Yes, _sir. 
Q. \¥hen you say "split," what do you mean by that? 

A. That is a n;achine known as a belt knife machine; 
you can adjust it to spiit any thickness that you wish; 
you can split i-t, I suppose, an eighth of an inch up to 
half an inch in thickness by adjusting the knife. Ami 
these were split. The grain was the thing- that we 

,0 wanted uniform in weight, because that was to be made 
into pa.tent leather. The split of the shank was irregu-
lar in weight. The thing that we wanted uniform was 
the grain. 

Q. And you saw this being clone in Guigt1es's fac-
tory? A. Yes, sir. 

Q. Diel you see the method of treatment of the rest 
of the butt-the shell? A. Yes, sir. 

Q. \¥hat did you see? A. After it had been prop-
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erly beamed, a.fter ,the hair had been taken off, and then 
the lime properly taken out, it goes through var ious 
processes, known as beam work. If it wat tanned in 
bark, then the process in making good cordovan was 
to shave the g rain to get it uniform, and then to shaye 
the flesh from the flesh side to get down to the shell, 
ii, order to finish it, to get the smooth surface for cor-
dovan. 

Q. You say to get good cordovan you shaved the 
gra in ? A . Yes. 10 

Q. What is the grain? 'A. The hair side oi the 
skin. 

Q. And when you say "shaved," what do you mean 
by that? A. \ ,Veil , they have a machine-or this is 
usually done by hand; it is done simply with a. shaving 
kn ife. Of course, a person not fam iliar with the busi-
ness wouldn't understand, but it is usually a hand pro-
cess, because in making cordovan you get better results 
by hand shaving. 

Q. You spoke of making cordovan and this shaving 2o 
as one of the processes. \/\That is the cordovan? A. 
The cordovan is the bark-tanned leather from the shell 
of the horse hide. 

Q. A,t what stage? A . \Vell, you would call it cor-
dovan directly you conunence to the tan; in the transi-
tion of the hide ,to leather, it is called leather directly 
it goes in to the liquor for tann ing. 

Q. \,Vhen is it completed cordovan? A . \~Then it is 
all completed, black and smooth. 

Q. \,Vhen is t hat, before or after the shaving? A. 80 
After the shaving. 

Q. Then the shaving takes off the grain or hair side? 
A. Yes,sir. 

Q. Leaving -the shell that you further treat and call 
cordovan? A. Yes, sir. 

Q. Did you have any talk with Mr . Gu igues of any 
kind when you were down there about thi s shaving or 
about splitting? 

Mr. Riker-I object to the question on the 
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ground that, unless it is connected with the de-
fendant in ,this case by him having been present 
and taking part in it, it is immaterial. 

Mr. Skinner~I f your Honor please, I want 
to show that there were conversations between 
the witness and Guigues, not for the pu1·pose 
of showing anything contained in the statement 
between the parties, but for the mere purpose 
of showing the conversation. I will say to the 

1 o Court ,that I want to show that Guigues said he 
could split ,the grain side off instead of shaving 
it, and that they then made a supplemental 
agreement covering the subject, and it was 
agreed then that Guigues should split the grain 
off, and charge so much per foot for doing that. 

The Court-A supplemental oral or written 
agreement? 

Mr. Skinner-A supplemental or.al agreement. . 
Mr. Riker-[After further discussion]-

20 There is an objection to the written contract, 
and there is an objection to this proposal to 
show an ornl variation of the written contract, 
on the gr0tU1cl that it is immaterial and irrele-
vant. The question is not what they a.greed to 
do; the question is what they did do, and whether 
the proclQ1ct was disposed of to the defendant. 
This is not relevant to the issue, the question 
being what was clone, not what was agreed to 
be clone. 

80 The Cornot-It occurs to me that the fact of 
an agreement may be so explanatory of the 
conduct of the parties as to be entirely relevant 
evidence. Men usuaily do things in the business 
,vorlcl on the footing of some agreement; they 
do not do it for their health; and I think proof 
of a contract, such as is suggested is relevant. 

Mr. Riker-I want to say this: That this 
is not proposed to be proved as a contract inter 
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parties; it is a contract between the plaintiff and 
a third party, who is not a party to this suit. 

The Court-As part of the history of the 
production of this article, explaining, how it 
came about, I think it is ,admissible. The ques-
tion is admitted. 

Defendant's counsel pray an exception to this 
ruling of the Court. 

Exception allowed; let it be sealed, and it is 
sealed accordingly. 10 

[ Question reacl. ] 
A. I did. 

FREDERIC ADAMS, [L. S. ] 
Cirwit Co1-~rt Judge. 

Q'. Tell tis what it was. A. I was going through the 
factory with him one clay, and I fou,nc] pieces of leather 
the shape of the cordovan; i,t was very thin; I picked it 
up. I said, "\,Vb.at is this?" That had been tanned 
in bark; it was then w·ith the grain; it was smooth and 
a nice piece of leather. He said, "I have discovered a 20 
new way of handling the cordovan; I can run it through 
the splitting machine and split off the grain and save 
the grain, and then make good cordovan out of the 
shell. Now, instead of shaving it and getting waste, I 
split it and get the grain ." I said, "Let us see it clone." 
\Ve immediately went to the beam-house, where his 
splitting machine was located; we got some butts that 
bacL already been trimmed, the shanks had been taken 
off; there was the leather, or the butts, -ready to be put 
into cordovau. Vl/e put it through the spli,tting machine. 30 
The first one was too thin; it didn't have the strength. 
The second one, the machine was adjusted so as to make 
it heavier; it came out very much better. And I sup-
pose we did about a dozen, in order to get the machine 
properly adjusted. And then from that time on the 
g rains were split from the shell instead of being shaved, 
and those grains were supposed to be sent to Bristol 
to be tannecL--
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Objected to. 
Mr. Skinner-Strike it ou1. 

Q. I want you, to give the conversation. You were 
telling us of a conversation yon had there with Mr. 
Guigues and that you had seen the process of splitting. 
Vias there anything further said? A. Except that it 
should be clone in future. 

Q. \,Vhat was said about that? A. That it was of 
more value to split the grain than it was to shave it; 

10 that I could take this grain and use it, whereas before 
it had been waste; and he claimed that he could make 
just as good cordovan after having split the grain as 
he could if it ha.cl been shaved, giving two pieces in-
stead of one. 

Q. vVhat was said then? A. T-Ie was to split the 
grain, to tan them in chrome suitable to be finished into 
patent leather. 

Q. vVa.s any price agreecT upon? A. Five cents a 
foot. 

2() Q. \/I/as anything said as to what was to be clone with 
the tanned grain splits? 

Mr. Riker-I think I am entitled to ask when 
this occurred. 

Q. vVhen did that occur? A. That occurred, I 
should say, along in the latter part of 1904, perhaps in 
December .. 

Q. Have you any way of fixing the time? A. \/I/ell, 
the way I fix it is that I had been to Russia-had been 
going over annually the fair to buy colt skins-and 

80 I returned that year in October, and I went directly to 
Boston, and I didn't get to Newark for some little time, 
and I know we had had-I had seen a lot of cordovan 
finished and a lot of the shanks in the factory, but as to 
the absolute elate I am not quite positive, but I am quite 
sure it was either the latter part of November or early 
in December. 

Q. Th is split, as I understand you, was tanned from 
the shell? A. Yes, sir. 
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Q. The grain was split off of the shell ? A . Yes, si r. 
Q. And when the splitting was clone what was the 

condition o-f the shell as to tanning? A . 'Nell, it was 
reacly to be tanned; after it was split, it was then ready 
to be tanned the grain in chrome, the shell in bark. 

Mr. Riker-Now, I move your Honor to 
strike this testimony out, because the specification 
uncler which this suit is brought does not involve 
that kind of materia.l at all. The descr iption of 
the goods is "grains from cordovan after tan- 10 
ning," and th is description is the alleged splits 
made befo re tanning, and that is not included in 
the specification in the declaration. Therefore 
it is immaterial and irrelevant. 

M r. Skinner-I might ask a further question 
on this, if your H onor please, in o rder to meet 
:i\.fr. Riker's objection better than any argument 
of mine. 

Q. ·when does the process of tanning beg in? A . The 
process of tanning begins directly-- 20 

Mr. McMaJ,on-Tanning what? 
Mr. Skinner-Leather. 
Mr. MacMahon-Ohrome or what? 
Mr. Skinner-Both. 
Witness-The process of tanning is supposecl 

to start directly you put the hide to soak in 
water, with the hair on, to soak it. 

Q. And then what next? A . You have to soak it to 
get it soft; then it is limed, or if the sulphite process is 
used, it is put into sulphi te; and after that the lime. if it 30 
has been limecl, has to be thoroughly rernovecl, ancl if 
it is sulphi te, that has ro be removed, and the hide has 
to be cleansed, ready to receive the next process. 

Q. And what is that? A . Pickling, or put into the 
bark; if it is bark tan, it goes into the liquor and stays 
perhaps a month, the liquor being strengthened from 
time to time; if it is clone in ohrome it takes three or 
four clays. 

3 COR 
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Q. How much had been done to these grain splits, if 
I may call them that, or how much had been done to the 
shell, before the grain was split off in the way you have 
been describing? A. It had been soaked, it had been 
limed. 

Q. [By iVIr. Riker.] It had not been tanned? A. It 
had been limed and sometimes it had been pickled before 
it was split. 

Mr. Riker-I renew my objection, because 
I,) the specification is "after tanning," and the pro-

cess described by this witness shows that it is 
not tanned until after it has gone through the 
liquor. That is tanning. 

Mr. Skinner-I have been at a loss to under-
stand the objection. If I understand, Mr. 
Riker, you mean the interrogatories? 

Mr. Riker-No, sir; the declaration, being 
the specification upon which this suit is brought. 

Mr. Skinner-The declaration says that 
20 "\~/hereas the plaintiff on the 7th of September, 

1905, was possessed of certain cl:altels, being 
hides or skins, to wit, 23,300 pounds of grains 
from cordovan after tanning." 

The Court-It says "tending." 
Mr. MacMahon-vVe agree that it should be 

",tanning." 
Mr. Skinner-vVe agree it should be "tan-

ning." 
The Cour,t-I deny the motion to strike out. 

8 ~' Defendant's counsel pray an exception to this 
ruling of the Court. 

Exception allowed; let it be sealed, and it is 
sealed accordingly. 

FREDERIC ADAMS, [L. S. ] 
Cirmit Cmt•rt Judge. 

Q. [By Mr. Skinner.] I think you described the 
splitting. vVell, now, Mr. Baker, was there any system 
of reporting by Guigues as to ,the disposition made by 
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him of the butts that were sent to him for tanning? 
Mr. Riker~That question is objected to, your 

Honor, on ,the ground that the reporting cannot 
bind the defendant in any way. 

The Court-I think it may be a part of the 
history of the case. 

Defendant's counsel pray an exception to this 
ruling of the Court. 

Exception allowed; let it be sealed, and it 1s 
sealed accordingly. 10 

Circwit Conrt Judge. 

A. He was supposed to report every clay the number 
of skins he put into soak; if there were any damaged 
skins that were not worth tanning or became damaged 
in the lime, to report how many each clay, how many 
were soaked and how many were ready to tan. 

Q. Now, then, anything forther? A. \i\lhen the 
skins were shipped-ready for shipment-he reported 
keep a run of what was in process, we knew how many 20 
how many had been shipped, and from that we could 
he had soaked, or supposed to have soaked, and how 
many he shipped, so that we could tell what he had 
remaining on hand. 

Q. And were there any complaints by you to Guigues 
of a.n-y kind during the year 1904; that is, at any time 
between November, 1904, and September, 1905, as to 
shortages in hides? 

Mr. Riker-I object on the ground that com-
plaints made between these parties are not rele- 80 
vant or materia.l and ma.y tend to prejudice the 
defendant. 

Mr. Skinner-I wa.n-t to be fair with the Court. 
I think that this is going to be made admissible 
certainly by something that comes later, if it 
is not already no-w. I expect to show, if your 
Honor please, that there was a combination be-
tween Guigues a.ncl Lichtman to defraud the 
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Corona Company; I expect to show that they 
were joint tort feasors. 

Mr. Riker (after argument)-If the Court 
please, while I recognize that a line pointed out 
on which evidence may be made relevant justi-
fies its introduction at what seems to be a pre-
mature time, I do not think that the explanation 
given by Judge Skinner of the purpose and the 
method in which he expects to connect it and 
make it relevant has that effect, for this reason: 
This is a suit in trover and conversion against 
Julius Lichtman; it does not involve any allega-
tion of a collusion or conspiracy between the 
parties, and therefore th is defendant is not ad-
vised, as he is entitled to be by all rules of 1,lead-
ing, of the issue that he is expected to meet. 
The issue here is that the defendant obtained 
certain articles, which he converted. It now ap-
pea,rs that this is said to be justified on a charge 
of co-llusion and conspiracy and is to become 
relevant because of that, whereas the issues in 
the case do not involve anything ··of that sort, 
nor do they involve a collusion or fraud. · And I 
say, from any point of view, this issue is ren° 
dered doubly immaterial anti irrelevant because 
it is accompanied by a statement that tends, and 
is intended, to p,rejudice the jury in the trial of 
thi s case. 

'I'he Court (after further argument)-My 
opin ion is that this course of business between 
the plaintiff and Mr. Guigues is something that 
may be laid before the Court and jury, and l 
therefore overrule the object ion that was made 
to the question that was asked, which, I think, 
related to whether there had been protests or 
objections. J think i,t fair to the case that we 
should have the history of the transaction be-
tween the plaintiff and the bailee. You may 
have the question answered. 
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Defendant's counsel pray an except ion to this 
ruling cf the Court. 

Exception allowed; let it be sealed, and it 1s 
sealed accordingly. 

[ Question read.] 

FREDERIC ADAMS, [r,. s.] 
Circ11it Co11rf Judge. 

Mr. Skinner-I will ask the question over. 
Q. \l\/ere the1-e any complaints as to shortages for the 

period between November 28, 1904, and January 21, 10 
1905? D'irst as to that particular time. A. Well, I 
ran 't say positively just of the particular elate. I think 
there was, because at that time we had commenced to 
balance up our books; we had received a great many 
goods from G1iigues and we had shipped him a g reat 
many, and there did not seem to be as large a balance~ 

M r. Riker-Now, if your Honor please, this 
is not an answer to the question. 

The ·Court-This is the witness's reason why 
he thinks there p1-cbably were complaints. 20 

Mr. Riker-I understand that, but it contains 
sta,tements of fact which may or may not be im-
portant in this cause. 

'I'he Court-\Vell, have you finished your an-
swer? 

\i\l itness-There were complaints made. As 
to the exact elate, that is the thing I am not abso-
lu tely positive, but there were complaints made, 
positively. 

Q. \;\/hen the complaints were made, what answer or 30 
expbnation was made by Mr. Guigues? 

Mr. Riker-I object on the ground that he is 
not certain that there were any made in the 
period: therefore it is not important what they 
were or how they were answered. 

The Court (after cliscussion)-The question 
now is, I think, whether the \\·itness recollects as 
to this partirnlar class of occmrences within this 
period. 
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Mr. Skinner-What do you say about that? 
( Question reacl. ) 
Mr. Riker-I renew - my objection on the 

ground that it appears that there were no com-
plaints within the period , so far as this witness 
remembers. 

Mr. Skinner-He also said that he thought_ 
they were, but he wuld not remember any, he 
could not be ce1iain. 

10 Q. (By the Court.) Have you any recollection as to 
any complain ts or answers to complaints within this par-
ticular period? A. There were numbers of complaints 
made, and I th ink around that period, and his explana-
tion was-

Mr. Skinner-No, wait a minute. I want to 
be fair to Mr. Riker. 

Q. You say "around that period." vVhat do you 
mean? A . About that time. vVe commenced the 1st 
of January to balance our books to find out just how 

20 much merchandise he had had in Newa.rk. 
The Court-\\lhat were these dates? 
M r. Skinner-November 28, 1904 to Janua ry 

1, 1905, was the period. 
The Court-Practically the months of Decem-

ber, 1904, and January, 190.5. 
Q. Now, give us the best recollection you have on 

that subject. A . \\I ell, I think there were complaints 
made; I know that there were complaints ma.de, but I 
should think within that peri od, fo r the reason that we 

30 commenced to balance our books, and there was an ap-
;'arent shortage, and we wanted to find out where it was. 

Mr. Riker-Now, if your Honor please, I 
would ask to strike that out. Th e "apparent 
shortage" is the vicious part of this answer. It is 
not resp'Onsive to the question, and it injects into 
this case something that I shall st renuous ly en-
deavor to keep out. 

The Court- I decline to strike it out. 
Defendant' s counsel pray an exception to this 

ruling of the Court. 
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Exception allowed; let it be sealed, and it 1s 

sealed accordingly. 
FREDERIC ADAMS, [L. S.] 

Circuit Cowrt Judge. 

Q. Now, give us your reason for thinking that there 
we1-e complaints about this period. 

Mr. Skinner---<May I add something to this 
that I think is worth while, if your Honor 
please? I think we have been in error as to the 
elate. V{e are not limited by the 21st of Janu- 10 
ary, 1905. I think that limitation occurs in the 
answers to the interrogatories made by us, which 
counsel did not want to have used. 

JI.fr. MacMahon---.Simply that it will require 
the testimony to be stricken out afterwards. 

Mr. Skinner-Am I right? 
Mr. MacMahon-Yon are right so far. 
Mr. Skinner-The declaration gives the elate 

as September I, 1905, so that I think the witness 
may testify to any conversation or any compla.int 20 
or anything that we have been discussing prior 
to the elate alleged in the declaration, and not 
limited by any elate which has been su,ggested by 
counsel. 

The Court-How is your question affected by 
your discovery as to the other date? 

Mr. Skinner-That he is not so limited as to 
the period of time. My question is, between the 
28th of November, 1904, and September 7, 
1905. 30 

vVitness-A number of complaints were made. 
Q. Within that period? A. Yes, sir. 
Q. [By Mr. Skinner.] Now·, I ask you what answer 

was made by the Guigues to these complaints? 
Mr. Riker-I object on the same ground: that 

the fact of an answer would be admissible, but 
the substance of the answer is not evidence, on 
the ground that it is a conversation or com-
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munication between the parties, not in the pres-
ence of the defendant in this suit, and, therefore, 
not binding on him. 

The Court [after argument.]-The testimony 
is alleged to be admissible as tending to show a 
fraudulent conspiracy between the defendant and 
Guigues, which conspiracy will, it is said, explain 
the fact of the obtaining of the goods by the 
defendant. The Court, in dealing with a ques-

1 O tion of that kind, has to depend sometimes on the 
assurance of counsel that a certain line of proof 
will be followed up, and to take the testimony on 
that assurance. It is impossible to prove a case 
all at once. Upon the understanding that this 
is to be followed up in the way that counsel indi-
cates, I will allow it and testimony of similar 
character to be received, in order that he may 
develop his case as he has it in mind. If the 
demonstration fails, the evidence, of course, is 

20 good for nothing. 
Defendant's counsel pray an exception to th is 

ruling of the Court. 
Exception allowed; let it be sealed, and it 1s 

sealed accordingly. 
FR@ERIC ADAMS, [L. s.] 

Circuit Court Judge. 

Mr. Skinner-I realize, if your Honor please, 
that the Court is depending upon the assurance 

30 of counsel that such proof shall be forthcoming, 
and I realize that i-f it were not fo rthcoming the 
attempt might have prejudiced the defendant, 
and I am, therefore, perfectly willing and now 
offer to interrupt the examination of th is wi tness 
and produce that proof now. 

Adjourned until to-morrow, \i\Tednesday, January 
24th, 1912, at ten o'clock A. M. 
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SECOND DAY. 

vVEDNESDAY, January 24th, 1912. 
Met pursuant to adjournment. 
Present, counsel as before stated. 

25 

[The witness is directed to stand aside for the present 
for the purpose of allowing plaintiff to produce evidence 
of the alleged fraud .] 

Theodore E. Conway, sworn in behalf of plaintiff. 
Direct examination, by Mr. Skinner. 10 
Q. Mr. Conway, where do you live? A . I live at 386 

Clinton avenue, this city. 
Q. And what is your occupation? A. vVell, I am 

now superintendent of the Marokene \-\forks, in Eliza-
beth. 

Q. Have you been engaged in the leather business, the 
business of tanning? A. All my life. 

Q. \i\T ere you at any time connected with Allbert 
Gnigues? A . I was superintendent there. 

Q. Of what? A. Of the factory, the whole works. 20 
Q. ·where was the factory? A·. On Niadison, Mon-

roe and Ferry streets. 
Q. Do you know when Mr. Guigues started his busi-

ness? A. I do. 
Q. vVhat connection, if any, did you have with the 

commencement of his business? A. vVhy, I superin-
tended the erection of the machinery and remodeling 
the plant. 

Q. \,\/hat business did he do with ,the plant and ma-
chinery that you superintended? A . \,\Thy, he manu- 30 
facturecl leather for patent leather for :M!r. Baker, of 
Boston. 

Q. Well, have you seen i'v!r. Baker? A. I have. 
Q. Do yott see him now? A. Yes. 
Q. Is this the gentleman here [indicating]? A. 

That is him. 
Q. \,\/hat concern was Mr. Baker connected with? 

4 COR 



26 'J'JIJ•:ODORE ll. CONWAY-DIRECT. 

A. Corona Kiel Manufacturing Company, or the Coro-
na Kiel Company. 

Q. Did Mr. Guigues commence operations in his fac-
tory with the tanning of hides from the Corona Kid 
Company? A . He did . 

Q. How long did he do that, to your knowledge? 
A . vVell , I can't tell ex,a:ctly. He done it as long as 
I was in his employ. 

Q. And how long was that ? A . \,Veil, I was there 
10 about eighteen months to two yea.rs. 

Q. Do yon remember when you wen t in to hi s em-
ploy? A . '\Veil , I can't remember the exact date; I wi ll 
have to refer to my books at home. 

Q. \Veil, give it as near as you can. A. \Veil, it 
was somewheres in the early part of 1904; the exact 
elate I don' t know. 

Q. [By the Court. ] \ ,\Then you went the re? A. 
Yes, sir. 

Q. [By Mr. Skinner.] \i\fas there any other work 
20 done at that factory while you were in Guigues's em-

ploy than the work that yolll have mentioned upon the 
hides of the Corona Company? A. N'o other work-
practically no other \\'Ork; there might have been one 
or two samples, but practically all the work \\'as for the 
Corona Kid Co1npany. 

Q. Now, you spoke of Guigues's work being the 
mamufacture of leather. What did this manufacture 
include ? A . W hy, we received either sa lted hides or 
clry hides that came from the Corona Company, soaked 

BO them and tanned them and spli t them and put them in 
condition fo r japanning. 

Q. Then what did you do? A . Then shipped them 
to the Corona Kiel Company. 

Q. vVhat was the kind of hide that first cam e to Gui-
gues's works from the Corona Company? A . \ ,Vhy, it 
was the butt part of a horse hide, or horse butts. 

Q. What portion of t he horse hide is the butt? ,A. 
\Veil, it is the butt end of the hide, running somewhere 
about eighteen inches. 
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Q. By the "butt encl" you mean what? A. \i\Tell, the 
tail encL of the hide, this part here [indicating on a 
hide produced]. 

Q. And what part of the hide is it with reference to 
the back or belly, top or bottom, of the animal? A . 
Well , that is the flanks and the side of the hide; this 
is the belly [indicating]. 

Q. W hat part is the burtt? A . The butt is the tail 
encl of .the hide, the lower part of it. 

Q. \ ,Veil, I guess perhaps I had better ask you to show 10 
i'. to me. I have her.e something that, I th ink, will be 
aclmittecl, but I wi ll ask you, what is this that I show yon 
[hide shown to witness]? 

Mr. Riker-What is that? 
Mr. Skinner-It is a full hide. 

A . 'vVell, it looks like a horse hide; yes, it is a }1orse 
hide. You, want to know the butt part? 

Q. \i\lait a m1inute. The small encl, as distinguished 
from the broad encl, the part having the holes in, is 
what part of the animal? A . That is the head of the ~O 
animal. 

Mr. R iker-If this is going to be used, it 
ought to be m.arkecl as an exhibit. 

M r. Skinner-I thought · I could have him 
describe the different parts as shown here, and 
then offer it as an exhibit to spea.k for itself 
afterwards. It can be used for illustration with-
out being an exhibi t. 

The Con rt_.:Connsel may wish to cross-ex-
'amine on the offer. Db you offer it? 30 

i\l[ r. Skinner-I offer this hi de as an exhibit, 
and I said that I proposed to use it for the pur-
pose of show ing to the jury the portions of the 
'hide that a.re referred to in the testimony of the 
other witnesses, and generally illustrating the ir 
testimony. 
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By Mr. Riker: 
Q. I s that the kind of hide that you referred to in your 

testimony as being tanned? \i\las it tanned in the same 
manner t hat the hides were while you were there? 
A. Yes. 

Q. vVl1at is the chanrcter of the tannage that is in 
that particular h ide? A . Chrome tan. 

Q. D iel you tan with chrome at the time you ·were 
testify ing to? A . When I was testifying? 

10 Q. At the t ime you were testi fying to, clicl you tan 
in chorme. A . 'I'he butt or the front? 

Q. 'I'he whole hide that was ·tanned? A . That is 
tanned in chrome. 

Q. Diel you at that time in that shop tan in that way 
the whole hide? A . Yes. 

Q. Diel you not tan in bark ? A . Yes. 
Q. \i\l ha.t proportion of the hides did you tan in bark 

and what in chrome? A . \ i\Tell, I would like to explain 
the matter a little there, so tha:t everybody can under-

2o stand it. At the time, we were then tanning mostly 
all butts, and they were tanned in bark. 

l\fr. Riker-\i\lell, I object to the offer on the 
ground that this does not appear to be the kind 
of hide that was tanned at that time in this 
111ethocl. 

'I'he Court-I understand the skin to be of-
fe1-ed, not to illustrate any particular method of 
tann ing, but merely as a. means of identify ing 
the different parts of the skin, which had run 

SO by diffe rent names. 
M r. Skinner [after argument]~Is it objec-

t ionable as an illustration and not as an exhibit? 
Mr. Riker-VVell, I do not think it is. If it 

can be used to advantage in going upon the 
record, so that the record conta.ins by aid of 
th is hide a more complete description, why, then 
I have no objection to it at all; but the difficulty 
would be, in order to get a record , we ought to 
have the thing as an exhibit . so that if hy chance 
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there should be a review, the reviewing cour t 
wi ll have the same thing that the jury has. 

Mr. Skinner-I was using it as an illustration, 
and was rather pushed to the offer of it as an 
exhibit by the suggestion of my frien d, so I 
said I would offer it as an, exhibit ; but I have no 
special anxiety to use it as an exhibit. I wanf 
to have this witness explain and use it as a dia-
gram or use it a.s an illustration. 

The Court--,Then the question is whether 10 
there is any objection to the offer of this hide 
as an exhibit, the offer being withd rawn and 
the hide being used for the purpose of illus-
trating to the jury. 

Mr. Riker-If it is used merely as a diagram, 
I have no obj ection, if it tends to clar ify the mat-
ter to the jury. 

Mr. Skinner-He said this part was the head 
[indicating). 

By Mr. Skinner : 20 
Q. Now, the broad pa.rt of the hide is what encl of 

the animal ? A . That is the butt; the butt runs clown 
the fu ll end of thi s; this is the tail encl of the hide, and 
that is the head; th is is the butt, running up to where 
this mark is [indi cating]. 

Q. Then the encl you have in your hand is the rear 
encl of the horse hide? A . Yes, sir; the rear encl, or 
ta il end, or butt. 

Q. Now, you will not ice on this hide that there is a 
portion marked out in blue penc)l, two circular lobes. 80 
Does that represent any part of the h ide? A . T hat 
represents the shell or cordovan of the hide. 

Q. And the shell that you speak of is what? A. 
[indicating.] The shell is a hard substance in here, 
running just about where my hand does, and around in 
here. Natnre provides it. It grows between the two 
layers of hide substance in the center-a hard shell. 

Q. You say "where my hand is." That is. on each 
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of these two, lobes that are within this blue pencil por-
tion? A. Yes, sir. 

Q. [By the Court.] Where is in on the animal, on 
the buttock? A. Right on the buttock, where the whip 
strikes it. It protects the animal. 

Q. [By Mr. Skinner.] Well, these outlying por-
tions immediately joining the portion marked off in 
blue and that you have been describing as the shell , 
what are they [indicating] ? A. Those are the shanks 

1 o of the butt. 
Q. vVhat portion of the animal does that part of the 

hide cover? A . The hind legs. 
Q. What name is given to the portion of the hide 

other than the shell and shanks that you ha\'e just cle-
scribecl, th is front part of it [indicating]? A. That 
is a horse front. 

Q. A what? A. A horse front. 
[The hide shown to witness is · marked "A'' 

for iclen'tification.] 
20 Q. Mr. Conway, what was clone in Guigues's factory 

"·ith the pieces of hide? I vhink you said that you first 
had the butt portion of the hide. vVhat did that por-
tion of the hide include? A. vVhy, I can 't quite under-
stand that question, Mr. Skinner. 

Q. \i\T ell, take this hide on wh ich you have pointed 
out to us the shell and the hind shanks and the other 
portions. I ask you now with reference to tha.t what 
part of the hide came to you first for tanning? A . 
vVhy, the bu'tt part. 

30 Q. And what did that include? Diel it include the 
shanks? A . It included the shanks and the butt. 

Q. The hind shanks and the shell? A. Yes. 
Q. And what did you do in the factory to those pieces 

of hide? A . \ i\lhen it arrived we soaked i,t, then un-
haired it, and tanned it i~ extract or bark, and then 
s_plit the piece, and then finished it into cordovan. 

Q. How was the splitting clone? A. \,\Tith a band 
machine. 

Q. And what did the process of spl itting consist of? 
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A. Taking a piece off the g rain side of it, and some-
times a flesh split, leaving the center of the butt, or 
cordovan, for cordovan leather . 

Q. vVere the shanks split? A. Then we afterwards 
cut the shanks off, and some of those we tanned and 
others we pickled. 

Q. Vv-as the splitting clone with the whole butt, 111-

clucling the shanks, or after they were cut off? A . 
\Vhy, we clone it both ways. 

Q. vVas there any shaving apparatu,s there? A. 10 
Yes. 

Q. \Vhat did that do? \,\Thy, at the first, when we 
fi rst started to tan these butts, we shaved the grain off 
and also shaved the flesh. 

Q. And afterwa.rcls what? A . Afterwards we 
started to split them, taking a split off the grain and a 
split off the flesh. 

Q. Do you know what was clone with the shell after 
you had fin ished this process? A . Yes. 

Q. What? A . Shipped to Boston. 20 
Q. \Vhat was clone wit h the grain split that had been 

tccken off the shell? A . In some instances, where we 
tanned them and where we pickled them, we sold them. 

Q. And in other instances? A. vVell, or pickled 
them. 

Q. But in some instances, you say, you sold them. 
A . In all instances, we sold all the gra ins an d all the 
s_plits; we never tanned or finished any of those our-
selves; they were all sold. The only th ing that we 
tanned and shipped away to the Corona Kiel Company 30 
wa:s the shell , or the cordovan . Now, the g rain spl it 
and the flesh split, they were either tanned or pickled, 
and sold. 

Q. Either one or the other? A. E ither one or the 
other. 

Q. Do you. know to whom they were sold? A. Yes. 
Q. To whom ? A. M r. Lichtman ; J. Lichtman & 

Son. 
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Q. To what extent, can you tell? A . ·well, prac-
tically all of them. 

Q. When did that begin, approximately? A. I can't 
remember exactly, but practically all the stuff that was 
made there, the splits were sold to Lichtman . 

Q. By "Lichtman" whom do you mean? A . I be-
lieve the firm name is J. Lichtman & Son; I won' t be 
positive about it. 

Q. Diel you ever see a iVIr. Lichtman there? A . Yes. 
10 Q. vVhich one? A. The gentleman before me. 

Q. That is, the gentleman sitting next to :Mr. Riker' 
A. Yes. 

Mr. Riker--This is Mr. Abe Lichtman. 
Q. vVhat did you see him doing around there? A. 

vVhy, he came to me-I received my orders from the 
head of the firm to deliver the splits to him. Often-
times he came in and spoke to me a:bout them and the 
delivery of them. 

Q. Diel you receive any other instructions from the 
20 head of the firmc_I suppose you. mean Mr. Guigues, do 

you? A. Mr. Guigues. 
Q. As to your handling of those splits ? A . No, 

only from Mr. Guigues. 
Q. \Vell, from him did you get any other instn1c-

tions as to how you were to deal with them. A. Yes. 
Q. What? 

NI.r. Riker-I object. I want to renew my 
objection made yesterday afternoon, knowing 
that you.1· Honor has overruled it, but desiring 

30 to call your Honor's attention to the case of 
Bordi11e v. Combs, in. 15 New Jersey Law, pa.ge 
412, the holding in that case being that, by the 
force of the form of the action, the very plead-
ings on behalf of the plaintiff admit that the 
goods came lawfully into the possession of the 
defendant; and that all this testimony looking 
to the characterization of the method in which 
the goods came into the possession of the de-
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fenclants is not only irrelevant, but improper, 
under that decision. ,:, In order 
that the record may be complete, I want to put 
in the objection that it is a conversation between 
the parties, not in the presence of the defendant. 

The Court [after argument]-! have noticed 
in looking over some of our cases the form of 
expression used by Chief Justice Hornblower. 
"In trover, the question is not whether the de-
fendant came rightfully or lawfully to the pos- 10 
session of the property; that he did so is admitted 
by the very form of action. The only question 
is whether the defendant has wrongfully con-
verted the plaintiffs property." (Lt was a ques-
tion that arose as to the record of a judgment.) 
"Suppose, therefore, on the trial the defendant 
had produced and read the record, and then 
proved that he had bought ,the mules at a con-
stable's sale; what effect could such evidence 
have had on the issue? It would not have proved 20 
title in the defendant, as against the plaintiff. 
nor disproved a conversion by him, if the prop-
erty in fact belonged to the plaintiff." The 
~hing that seems to have been in the Chief J us-
tice's mind is that the judgment was immaterial, 
because the most it would have shown would be 
title in the defendant by a legal proceeding. The 
question would sti ll remain whether there had 
been a conversion, and the fact of a sale under 
the judgment would not have proved t(tle in 30 
the defendant nor have cl is proved a conversion 
by the defendant as against the plaintiff. ,:, 

[After further argument]--'My view of the 
matter is this : I do not think it necessary to 
decide the question as to punitive damages at 
present. There will be no question on either 
side as to the truth of certain proportions. For 
example, I read from the case of the T1Vest Jersey 

5 COR 
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Railroad Coll!pany v . The Trenton Car Works 
Coll!pany, in 3 Vroom 517: "A conversion may 
consist in the taking of a chattel without the 
license of the owner, and by the party so taking 
it applying it to his own use. In every case in 
which the inquiry arises, whether there has been 
a conversion, the only point to be settled is 
whether the defendant applied to his own use 
the property of another without his permission, 
a11d without legal right. His motive for so 
doing, or the state of his knowledge with refer-
ence to the right of such owner, are of no im-
portance, and cannot in any respect affect the 
case." And the last paragraph in the case of 
M atthiessen & W eichers Refini11g C 01npa11y v. 
McJl!Iaho11's Adll!' r, 9 Vroom 536, at page 5.18: 
"The evidence was plenary that the property 
had come to the defendant's possession. If the 
defense of a purchaser was not sustained, pos,-
sess ion under a claim of title 1Ya.s of itself a con-
version." 

It is sa id by the plain.tiff that he desires to 
prove that these goods came to the possession 
of the defendant. In order to show that the 
goods came to his possession, he must show how 
they came to his possession; otherwise he can-
not show the fact, perhaps. He claims tha.t they 
came to the possession of the defendant sur-
reptitiously. Why should the Court desire to 

80 prevent the plaintiff from showing the facts and 
circumstances under which the defendant a.c-
qui red this property? \i\That ultimate effect the 
fact, if it be a fact, that tl)e acquisition, if it were 
a surreptitious acquisition, may have on the 
various questions as they a.rise in the case, I am 
not now going to dete1_.mine. 

The next question is whether the testimony 
of conversations between the witness and JVIr . 
Guigues should be excluded because they are 
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declarations of a person not a party to the suit, 
and so secondary and not recei veable under the 
general rule. That seems to me to depend upon 
the question whether the effect of the testimony 
after it is received is going to be to establish 
a collusive relation between the defendant, :Mr. 
Licht111.aJ1, and Mr. Guigues, so that the rule as 
to a fellow conspirator would apply, and the 
declaration of one would bind the other. It is 
i'mpossible for the Court to see how good a case 10 
the plai ntiff is going to be a.hie to make on that 
subject, but I think I ought to permit him to 
make the attempt. For that reason I overrule 
the objection. 

Mr. Riker-In order that the record may be 
complete, I would like to have it also appear as 
pa.rt of our objection that that question of col-
lusion is not with in the pleadings or the issue. 

The Court-Very well. 
Defendant's counsel pray a.n exception to this 20 

ruling of the Court. 
Exception allowed; let it be sea.l ed, and it 1s 

sealed accordingly. 
FRr(DERIC A DAMS, [r • . s . ] 

Circu.it Court lndge. 
[The last two questions are read.] 

Q. \,\/hat instructions? A . That I received from 
Mr. Guigues? 

Q. Yes. A. \1/ell, on these goods I was instructed 
by Mr. Guigues to keep- it aJl quiet and cover it over 8 o 
when i\fr. BaJ,er came into the factory. 

Q. Now, you have sa.id that Lichtman came to the 
factory. Diel he ever come there at any t ime when the 
goods were covered up under tho5e inst ructions. A . 
Yes. 

Mr. Riker-One minute, now. I would like 
that question to be made more specific, so I may 
know whether it was Mr. Julius Lichtman, the 
defendant in thi s suit, or some other Mr. Licht-
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man. It makes a good dea.l of difference per-
haps. 

'!\he Court-Tha.t is a reasonable request, I 
think. 

Mr. Skinner-'vVould it do if I said, "Which 
M r. Lichtman was it?" 

'rhe Court-I will strike out the answer for 
vagueness. 

Q. Did the defendant, Mr. Julius Lichtman, come to 
1 o the factory, I mean withi n your own knowledge, at any 

time when these goods were covered up under Guigues's 
instructions? A . Yes. 

Q. Ca.n you tell us any particular elate? A . No, that 
I cannot. 

Q. 'vVell, how fa r back would such a call go? A. 
\Veil, while these goods were for sale, i't was all during 
\\·hile I \\'as superintendent there, and I had no other 
business dealings, except with this one man, the gentle-
man in front of me. 

20 Q. 'vVell, clo you understand that this is Mr. Abe 
Lichtman? A . This is the gentleman that I had the 
dealings with; his first name I ha.ve no knowledge of. 

Q. \Vhen you said tha.t Mr. Julius Lichtman came 
tl,ere, did you mean this gentleman? A . This gentle-
man here. He done all the deal ings, so far as Guiguts 
and I were concerned . 

Mr. Riker-I am pu.t in a little difficulty-
The Court-The \\'itness corrects hi s testi-

mony by saying that when he said Mr. Juli us 
30 Lichtman, the defendant, came to the factory, 

when the goods were covered up, he had in mind 
the gentleman who si ts by the side of counsel 
at the table and whose name appears to be Mr. 
Abe Lichtman. 

Mr. Riker-I would like to have that stri cken 
ou:t, because it is not strictly responsive to the 
line of questions. Perhaps I am a little late, but 
in view of the way the question got in, I think 
I am excusable. My objection is that Mr. Abe 
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Lichtman is not connected with the defendant 
as yet. 

The Court-,Judge Skinner does not object to 
the answer as not responsive, and he cannot 
object to it on that ground. You may object to 
it on some other ground . 

Mr. Riker-If a question is strictly legal and 
proper, and the answer is irresponsive, so that 
it puts in the case improper matter, I am enti-
tled to object to the answer as not responsive. 10 
That is the trouble in this case. 

The Court-I will let it stand, with the ex-
planation that the witness has made. 

Mr. Riker-Did I make my ground clear: 
that Mr. Abe Lichtman , who now appears to be 
lhe person, is not connected with the defendant 
by the evidence? 

The Conrt-I will let it stand as a statement 
of fact. 

Defendant's counsel pray an exception to this 20 
rnling of the Conrt. 

Exception allowed; let it be sealed, and it 1s 
sealed accordingly. 

FREDERIC ADAMS, [L. S.] 

Cirwit Court .fudge. 

Q. Now, Mr. Conway, did you see that Mr. Licht-
man, i\i[r. Abe Lichtman, at any time when the goods 
were in the condition you have described-covered? 
A. Yes. 

Q. ·wha.t did you see Mr. Abe Lichtman doing 30 
around that factory, anyway? A . \,\Thy, he oftentimes 
came there and spoke to me about the delivery of the 
goods. 

Q. The deli very of what goods? A . \i\Th y, the 
goods that Mr. Lichtman bought. 

Q. \i\Thich Mr. Lichtman? A. 1.'he gentleman 111 

front of me. 
Q. ·when was that? A. At thi s time. 
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Q. How far back was that? A . ·well, to the begin-
ning of this suit. There was no other goods sold in 
that place, except through this gentleman in fronl of 
me, Mr. Abraham Lichtman. 

Q. So that he is the only g, ntk111a!1 you saw there 
dealing in the goods from the commencement of the 
factory? A. Yes, sir; he done practically all the deal-
ings there . 

Cross-examination by Mr. R iker. 
10 Q. When did you enter into the employ of Mr. Guig-

t:es? A. vVell, I can't tell you exactly now. I have 
got the elates home. I was just called up from Eliza-
beth, and I can't tell you exactly the elate. I started 
the building, started the plant, and was the only super-
intendent they had there from the beginning, when he 
rented the plant. 

Q. Diel you know that he rented the plant from me? 
A. Yes, sir; I did. 

Q. And when you say it was in r9O4 do you speak 
20 under correction? A. \i\lell, I may, yes, I may be cor-

rected . I haven 't posted myself on that. There was 
no other superintendent there from the ereclion of the 
plant, or the remodelling of the plant, for eighteen 
months afterwards; I the11 left his employ, and during 
this suit, I think I ,ns superintendent there \\·hen these 
goods in question were sold. 

Q. Can you state the time with any exactitude when 
you left? A. No, I cannot; I will have to get back-I 
\\'ill have to go_ home and find out from my books 

30 ~xactly. I was called up from my plant on this case, 
and I can't remember exactly the elates; but there was 
EO other superintendent in that plant at that time. 

Q. Are you sure that this was not in the year 1902? 
A. No, I am not sure about it. 

Q. You are not sure of that? A . No. 
Q. It was immediately after the premises were rented? 

A. Yes,just as soon as the premises were rented T took 
hold there. 
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Q. So that all you have testified to may have occurred 
during the years 1902 and 1903, may it not? A. It 
may possibly; I can't remember the elates. 

Q. It certainly occurred within the first eighteen 
months after i\!Ir. Guigues went into possession of my 
factory? A . That is it exactly. 

Q. Had you been employed by :Mr. Guigues prior to 
that time? A. Never worked for him at all. 

Q. Why did you leave him? A. \,Vhy, he agreed to 
give me so much stock in the company, and through 10 
some disagreements, and so -

Q. \,Vell, Mr. Conway, do you not know that there 
was no corporation at the time you are testifying to? 
A. Yes, there was no coq)Oration. 

Q. Then what stock was he going to give you? A. 
Because he was simply going to incorporate the con-
cern, as you know as well as I do. 

Q. And you were disappointed because he did not 
give you what you wanted? A. Not altogether; to 
some extent, yes. 20 

Q. And you had a dispute with him? A. Yes, over 
several things; I had a dispute nearly every month. 

Q. And because of that you left? A. There was sev-
eral reasons '" hy I left. 

Q. \,Vhat were the other reasons? A. I didn't think 
he was a man of his word and didn't live up to his 
agreements. 

Q. And you say he had trusted you, so far as to make 
you a party to a collusive arrangement with Mr. Licht-
man, do you? A. I was the superintendent; I received 30 
my instructions from him . 

Q. \Vhat were the instructions exactly? A. To de-
liver th is different line of goods to Mr. Lichtman. 

Q. What else? A. In Tega rel to these goods, to keep 
it quiet and keep them covered whenever Mr. Baker 
came in-the owner of the goods. 

Q. vVhen did he give you those instructions? A . 
\Vhen I was employed there; I can't remember the 
elate. 
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Q. How often? A. Several times; probably a dozen 
times. 

Q. How did you know Mr. Baker was the owner of 
the goods?, A. I saw the bills, where the shipments 
came from. 

Q. \i\lhat was your position in the factory? A. Su-
perintendent. 

Q. \,Vhat die\ you have charge of? A. Charge of the 
plant, the running pa.rt of the plant. 

10 Q. Well, die\ you have charge of the office? A. No, 
nothing to do with the office whatever. I had access 
to the office whenever I wanted to, but that was out of 
my juriscliction. 

Q. As superintendent, what did you do? A. \,Vell, 
the general cluties of a superintendent, running the plant, 
$eeing that the work was turned out right, the delivery 
of goods and receiving goods, as general superintendent 
of the plant. 

Q. !\i\lhen these horse hicles ca.me into the factory did 
20 you receive the111? A. The shipping clerk did. 

Q. I did not ask you that. A. I would receive them, 
naturally, bu,t I couldn' t -receive all the goods. \Ne had 
a man for receiving those goods, ancl he was under 111y 
instrnctions. 

Q. Diel you count the111? A.Yes, all counted. 1 
didn't personally count foem. 

Q. I asked you clicl you count them yourself? A. lt 
wou•ld be impossible. I had charge of it. 

Q. If you will answer yes or no, without trying to 
30 explain, we will get a.long much better. A . No, I didn't 

count the111. 
Q. You did not count them? A . No, sir, not person-

ally. 
Q. \,Vell, can you count them in any other way? A . 

Yes, I can give instructions. 
Q. You would not call that counting the111 yourself, 

would you. A. No. 
Q. And then what did you clo with them af:er they 
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were counted? A. They were then put in the process 
of manufacture. 

Q. What did you do with them, if anyth ing? A. 
\,Vhy, I didn't do a.nything ,vith them. 

Q. You did not do anything with them? A . No, sir. 
Q. Did you have any part in any stage of the process 

of finishing these horse hides to return them to Boston? 
A. Yes. 

Q. vVhat? A . Oftentimes I would do some pa.rt of 
the work on them and show a man how to do it; some- 10 
times I would tan them personaJly; sometimes I would 
go and tmhair the skins personally. 

Q. Where did you get your knowledge of the process 
of tanning horse hide? A . Before that I was super-
intendent of the vVoodside Tanning Company; they 
tanned nothing but horse hides. 

Q. They treated nothing but horse hides ? A. \,Vell, 
seventy-five per cent. of it was horse hides. 

Q. \,Vhat was the other twenty-five per cent.? A. 
Calf skins, goat skins. 20 

Q. vVhat was the percentage of horse hides? Q. I 
should judge seventy-five or eighty per cent. 

Q. I-Io\\1 long were you there, and when? Q. You 
ha.ve got me on the exact elate. I was superintendent 
there about close to a, year and a ha.If or two years, 
something like that. 

Q. Have you had practical experience in a.11 the stages 
in the process of tanning horse hides? A . Yes, sir. 

'Q. \,Vhat is the first process after the hides are re-
ceived and counted? A. They are put in soak. 30 

Q. And the next? A. They are then unhaired, or 
put in the lime. 

Q. And when you say "put in the lime," was there 
cyanide u-secl also. A. No. 

Q. Ypu did not use the cyanide process? A . You 
probably mean sulphite. 

Q. \~Tell, that was the next process? A. Yes, sir . 
Q. W'hat the nex,t? A . Why, then there are a few 

6 COR 



THJ,:ODORE E. CONWAY-CROSS. 

cleta.ils-I don 't suppose you want them; they are 111 

the tan-the principal part. 
Q. What is the next after the lime? A. A fter they 

come out of the lime they are unhairecl; we call it de-
liming or unhairing. 

Q. vVhat is the next step? Then they a.re tanned. 
Q. You do nothing between. A . Yes, they go 

through a process of neutralizing the lime, what we 
call baiting. 

Q. \i\lhen are they scraped, the flesh part taken off? 
10 A. They are scraped at first, when they are fleshed. 

Q. When is tha.t? A. They are scraped aga.in after 
cleliming. There we didn't scrape them. \Ve put them 
on a machine-practically the same thing; that is flesh-
ing; instead of using the hand, we used machines there 
for it; also in the process of ba.iting; they may be run 
through a machine; that is to take the line hairs out. 

Q. Next what was clone with them? A. 'rhey are 
then put into a paddle a.ncl ta.n-ch romecl. 

Q. Put in paclclle-wheels and chromed? A. Yes, sir. 
20 Q. And then 11·hat? A. After they were tanned they 

were split. Vv'hen you- come to the tan part of it, often-
times they were tanned in different manners; sometimes 
we tanned them direct and sometimes we spEt them in 
the pickle. After the dry hide comes in the plant it is 
unhairecl, and the process of baiting and scraping, as 
you call it. We sometimes pickle the stock. About th is 
time I don't believe there were . many of them pickled, 
although there were some-not the butts; they were put 
direct into the tan, not chrome, but an ext ract, or 

30 -vegetable tanna.ge. 
Q. \,Vhen you were there? A. Yes. 
Q. You used mos.tly the bark tannage, did you not? 

A. On these butts, yes-no, we used both, although it 
was mostly bark in this case; bark or extract. 

Q. \i\lhen did you trim the hides? A . Oftentimes 
we would trim the hides somewhat, take off. the head 
and shanks and pates, after they were soaked; we also 
tri111)11ecl the hides after they were processed, or pickled, 
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depending on what we were putting the butts in to. If 
the butt was goi ng directly into the tan-sometimes 
when we couldn't tan as fast as we received them, it 
was put in pickle; that is a. pwcess of preser ving the 
hide until we could tan. 

Q. So that at times you trimmed them in part before 
they went into the pickle? A . Yes. 

Q. And sometimes after they ca.me out of the pickle? 
A . Yes. 

Q. Or out of the tannage? A . Yes. 10 
Q. :vvrn you describe to the jury just what you did 

ir, the way of trimming? A . \!Veil, when the butts 
came in there -

Q. \Ive can use this hide fo r the pu,rpose of illustra-
tion. Now, Mr. Conway, has th at hide been trimmed 
[the hide marked "A" .shown to witness] ? A . No, 
that is the whole hide. 

Q. Tha,t has not been trinl'!11ecl? A. No. 
Q. Before you spli t a horse hide of that character 

you trim i.t, do you not? A. Yes. :W 
Q. Now, that is tanned, then, after the process of 

pickling or tann ing, as the case may be? A . Yes. 
Q. Now, will you point out on that hide just what 

was clone when you, come to trim it preparatory to spl it-
ting? A. [Indicating.] Well , where this mark is 
<icross the hide, about eighteen or twenty inches clown, 
that is the butt of the horse hide; that is the butt, right 
across there; that part folded over is the butt of the 
horse hide. 

Q . . Well, then what? A. 'I'his is the shanks of the -30 
1.mtt [indicating] . 

Q. Now, that would be taken off? A . That would 
be taken off. 

Q. Now . what woukl you do with the shank ? "\Voulcl 
you further tr im the shank? A . Yes. 

Q. Show us what you would take off of them. A. 
\i\T ell , no, that shank wouldn't want any trimming at 
all. 
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Q. \i\l ell, would you, as a rule, trim the shank? A . 
Sometimes, yes. 

Q. I ask yon whether as a r t11le during the period that 
you are testifying to did you trim the shanks? A . No. 

Q. vVhen you did trim them what did you take off? 
A . Sometimes a .small piece, like that [indicating]. 

Q. Take off the encl there? A . But not alwa.ys . 
Q. vVhat else did you do when you came to trim? 

A . You see, from where this line is drawn here, we 
10 trim it across here, this being the shank part and this 

the butt part; also on the other side, we cut off the same 
way [indicating]. That is all the trimming there was 
to it. 

Q. Didn' t you always take off the knuckles? A. That 
is what I said first, the knuckles here on -the shanks [in-
dicating). 

Q. Didn't you1 always take them off? A . No, sorne-
tirnes we would just slit them, and the knuckles would 
come out all right; not always, because it is a small 

20 riece, and we wanted all we could get out of it ; we 
c;i dn 't al\l•ays take the knuckle off. 

Q. [By the Court.] vV hat is the knuckle, something 
at the foot of the shank ? A . Yes. 

Q. [By: l\lh. Riker.] It is the tip encl of this shank, 
is it -not, down the leg? A . Yes. 

Q. \ i\lh_a,t size were those knuckle piec~s that you took 
off, within '!irnits, I mean? How large \'/Ouk! they run? 

_:A. vVell, you can see, there has never any been taken 
off of that. I t is hard to make an exact estimate how 

so·Jarge it was. There is the whole thing ; nothing has 
been taken off it. 

Q. You said this hide had not been trimmed? A . 
Yes, that has got the knuckle on it. 

Q. That knuckle you would take off, would you not? 
A . No, I wouldn 't; it is all right; there is nothing the 
matter with it. 

Q. That is all right, is it? A . Yes. 
Q. But the great number of the hides were not all 
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right ancl hacl to have that knuckle taken off, die\ they 
not? A . Not a great many, no. It wouldn't pay to 
tan them, at that rate. Sometimes we would fine\ knuck-
les, here and sl it it clown, hut, as a rule, not. That has 
got the knuckle on and there is nothing the matter with 
it. 

Q. D iel you have a,ny hide of that size and character 
sh ipped there in the time you were superintendent, as 
to which yon are testifying? A. Yes, sir. 

Q. \ i\That is that hide? A . It is a horse hide. 10 
Q. Is it a Russ ian horse hi de? A . It looks like a 

clomcstic. 
Q. It is a green sal ted hide, is it not? A . It looks 

like it; it is very hare! to tell here; it is tanned. 
Q. Diel you have green salted hides to deal with? 

A. Both green and dry, but at this time they were 
mostly all dry hides. 

Q. 1\' ow, what else clicl you take off in tr imming be-
sides the knuckle? A . That is ,Lbout all that I can rc-
1:iember. 20 

Q. Diel you take off the ears ami the snouts and the 
pates? A . That is not in the butt. 

Q. I am talking of the hide· now. A . In the hide, 
yes. 

Q. Of course, ,Yith the butts youdi~l .not take any off 
except the knuckle pieces? A . \1/e didn't ahYays take 
them off; when they were good 11·e didn't take them off. 

Q. During the period that you. are testifying to, the 
portion of the knuckles, or the knuckles, that you took 
c ff the hides were only those that were not good? A. SO 
Yes, they were bad. 

Q. Ancl constituted . what you would designate as of-
fal in the trade? .A. Yes, -that is right. 

Q. Ancl that was your consistent and your usual prac-
tice while you were there at :Mr. Guigues's factory? 
A . Yes, sir. 

Q. Xow, after you had trimmed the butts, »·hat was 
the next process? A. \i\Thy, after the butts were trim-
med we tanned them . 
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Q. \,\Tell, if they had been already tanned you would 
retan them, clo you mean? A . In reference to what 
you are speaking about, of course, the offal, we trirnmecl 
it before they were tannecl, and that was glue stock. 
You would not call offal tan stock. 

Q. So that these knuckle pieces were, in fact, taken 
off before they were tannecl at all ? A'. Yes. 

Q. A ncl after they were tanned you clicl not trim them 
a.t a ll ; you simply put them into the splitting machine? 

10 A . Yes. 
Q. And what kind of splitt ing machine clicl you use. 

clown there ? A . \ ,\T hat t hey call a hand machine. 
Q. Belt knife? A . Or belt knifo mach ine. 
Q. Diel you use that during all the time you were 

there as the next process? A. Yes. 
Q. How many pieces die! you split the butt into? A. 

Sometimes into two pieces, sometimes into three, ac-
cording to the substance. 

Q. What were those two or three pieces, how clo you 
20 designate them? .A . The upper part, or g rain side, we 

call that a gra in spli t; and the center piece we would 
call the corclovan, and the under part, or flesh side, we 
,mule! call a fl esh split. 

Q. Now, is or is not a horse hide of irregular thick-
ness? A . Irregular. 

Q. Diel you make the grain split by the splitt ing ma-
chine? A . Yes, sir. 

Q. From the beginning of your time, while you were 
there? A. No. 

30 Q. When clicl you begin to do that? A . I suppose 
,-ve hacl been running on those butts somewheres about 
a month when we started to split tfaem . 

Q. And during that month what had you clone with 
reference to that part of the hide? A. Vve shaved it 
off. 

Q. And what became of those shavings? A. \~Tell, 
we didn't do anything with them then. 

Q. They were not even gfoe stock, were they? A . 
No, no good for anyth ing; we clicln't even sell it . 



THEODORE E . CONWAY-CROSS. 47 
Q. Diel you not burn them ? A . No, we couldn 't 

burn it. 
Q. You did. not have any fu.rnace in which you 

burned those things? A . Yes, but you couldn 't burn 
this; it wouldn't burn; it would put the iire out. 

Q. Now, the next piece under is the valuable piece, 
is it not? A . Yes, that is the cordovan . 

Q. The flesh spl it, what did you do about that? A. 
Generally, as a rule, we pickled it ; that is, putt ing it 
into condition, you know, to hold it, so that we could 10 
sell it, so that it wouldn't decay or go bad. 

Q. Diel you split these hides before they were tanned? 
A . Som~times; sometimes we spl it it before tanning; 
som·etirnes after tanning. 

Q. 'vVell, if they w·ere split after tanning, did you 
pickle the flesh spli ts? A. No, we sold them just as 
they were. 

Q. If you spli t hides that had been pickled, did you 
then pickle the flesh splits ? A . ·well, if they had been 
pi ckled before we never pickled them a.gain . 20 

Q. Diel you split any hides tha,t had been either 
ta.nnecl or pickled? A . Yes. 

Q. Can you, as a matter of fact, split a horse butt 
unless it has either been pickled or tanned? A . No, not 
very well. 

Q. vVell , then, were there any of these flesh splits cut 
off of anything except a pickled or a tanned horse hide? 
A . No. 

Q. Then, why did you pickle the flesh split after you 
cn.t it off? A. Well, as I say, the pickling pa.rt of the 30 
process, it must be clone before it is tanned; we never 
pi ckle a split afte r it is tanned; it is impossible. The 
idea of pickling these skins was to preserve them. If 
I said I pickled a flesh spli t afte1· it is tanned, it is a 
mistake. I either misunderstood you or you misunder-
stood me. 

Q. I understood you to say that you pickled a flesh 
split after it had been cut off; I think you said you did . 
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A . I meant after it had been cut off in the pickle, or 
beforehand, not aJte r it is tanned. 

Q. Can you spl it a hide so as to get a flesh split unless 
the hide has been either tanned or pickled? A . \,\Tell, 
it can be clone, yes. 

Q. Diel you ever do it? A . Yes. 
Q. Dmrn at the Guigues factory? A. Yes. 
Q. Now, in what stage of a hide in the process of 

finishing can, it be split at all on a splitting ma.chine? 
1 O A . It can be split in all shapes and styles, or anything, 

split in the raw, split in the pickle and split after it is 
tanned. 

Q. And you say that there were, to your knowledge, 
horse butts of which this valuable cordovan leather was 
afterwa rds split without having been either pickled or 
tanned? A . Oh, yes, 1ye have sp li t them in every con-
dition cl own there; I don't believe there is any process 
but what we split them. 

Q. Then I understand you now to say that · during 
20 the time wh ile you were at Mr. Guigues's factory , lo 

your knowledge, there were horse butts split before 
tanning? A . Yes, there were. 

Q. JI ow many? A . Y:ou see, that is a. hard question 
to answer, i\Ir. R'iker . \Ve a,veraged something like 
two or three hundred dozen a day. It is impossible fo r 
me to tell you; I don't helieve any man living could tell 
you. 

Q. Is it not necessary, Mr. Com,·ay, as a matter of 
fact, in order to prepare a hide at aH for spl itting that 

30 it must be plumped? A . Yes. 
Q. \!\That process prior to the tanning or the pickling 

results in pumpi ng a hide so as to fit it for spli'tting? 
A . One of the first processes, you can plump a hide with 
lime or sulphite; the next process, you can plump a. hide 
by pickle. That is about all. 

Q. Is it not a fa.ct, Mr. Conway, that the result of 
rickling a hide is to shrink it? A . \ ,\rel I, it depends 
on how you pickle it; you can~the more acid you put 
to it the more plump- your hide is; the more salt the 
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lighter your hide. Consequently you do as you like; 
with the pickle you can plump it or make it low and 
flat. It depends on what you want. 

Q. '\~That is the reason for pickling a. hide? A . T'o 
preserve it. 

Q. And does not the process of pickling tighten up 
the fibre? A. Yes, sir. 

Q. So that it does not plump it? A. Yes. 
Q. It does not prepare it for splitting? A. No, I 

do not say that. YoLf can preserve it one month or one 10 
month and a half, or three months or a year. 'vVe can 
plump it for splitting by decreasingi the amount of sale 
and adding more to your acid. 

Q. Now, Mr. Conway, while you were there what be-
came of these knuckle pieces, pates ancl ears and other 
things? A. They were sold as glue stock. 

Q. To whom? A. I don't remember now exactly 
the man that bought the g-Jue stock; Baeder Adam-
son or Lane, or what-I can't recall now exactly all 
the odds and ends of the glue stock. I think we sold 20 
it to Ba.eder Adamson; I won't be su,re a.bout that; but 
they were sold a.s glue stock. 

Q. Did not J u,lius Lichtmm1, the defendant in this 
suit, -buy the offal at times? A. No, sir. 

Q. Never while you were there? A. No, sir; not 
one instance, that I know of. 

Q. [By Mr. M,acMa.hon.] 'vVhom are you winking 
at, Mr. Conway? A . I saw. my son back there; I sup-
pose he wants me. 

Q. [By Mr. Riker.] Mr. Conway, after the hides 30 
were split- A. I bought a large plant in Elizabeth, 
and we work on gnncotton, and it makes me a little 
nervous. I have got a. new man down there. 

Q. That reminds me, Mr. Conway. You sell your 
products to the plaintiff in this suit, do you not? A. 
No, never sold him anything; never ha.cl any deal-
ings with him; in fact, to-day is the first I have seen 

7 COR 
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the man since last October; never saw him except when 
he came in the factory . 

Q. I asked you whether your concern does not sell 
its product to the plaintiff in this case? A . No, si r; 
never did; never have. 

Q. Never dealt with them? A . No dealings what-
ever. 

The Court-That is, the Corona K iel Com-
pany? 

1,) \Vitness-No, si r ; never had any dealings 
with them whatever, or I either. . 

Q. Do you sell you,r products to patent-leather manu-
facturers? A . No, sir; no patent-leather manufacturers. 

Q. You do not make amyl? A . No, it all goes to 
opholsterers. 

Q. After the butts were spl it, what was clone with 
them in the factory whi le you were there? A . Some-
times they were tanned in bark and sometimes in 
chrome; probably ninety-five per cent. of all the butts 

20 were tanned in bark, or vegetable tannage. 
Q. After they were spl it? A . Yes, sir; after they 

were split ; they couldn 't be clone otherwise, unless you 
tan the whole hide. They are always tanned after they 
are split, as a rule. 

Q. ·were they tanned or retannecl? A . Tanned. 
Q. They had not been put through the tanning pro-

cess at al l before they \\'ere split, at all? A . \Veil, I 
won't say that. Sometimes we split .them, as I sa id be-
fore, before tanning; then again \\'e spli t the hi des after 

80 they were tanned . It would depend on the substance. 
As I told you•, a horse butt runs irregular. It if was 
,! light butt we woulcl, split it in the pickle, taking the 
grain split off, and then if it was a heavy butt we tan-
ned it, and after tanning it spli t it, depending on the 
substance we got out of the butt. 

Q. In any event, after splitting you would tan it ? A. 
No, don't put it that way. I said sometimes after tan-
ning I would split it-both ways. 
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Q. '\ i\l'ell , after you had split the hide that had been 
split, and you tanned the bu:tts that had been split, what 
would yon do with it? A . Tanning a butt that had 
been spl it previously? 

Q. Yes. A. T hat was all that was clone to it; we 
would finish it into cordovan-a regular process of col-
oring and blacking and stuffing with grease. There is 
quite a lot of detail. 

Q. Then what? A . Then it was shipped to the Cor-
ona Kid Company. 10 

Q. \i\That about the shanks? A. They were cut off 
after they were baited; they were pickled separately. 

Q. And then what was clone with it? A . Some-
times we would tan them and sometimes we would sell 
them in the pickle. 

Q. Now, these shanks, how were they tanned, when 
you did tan them? . A . \,Veil, some tanned in chrome 
and some in vegetable tan and some in pickle, those 
three. I think I may be mistaken. The majority of 
the shanks were tanned in chrome at that time, or 20 
pickled. I don't think we tanned very many in the 
vegetable tan . 

Q. [By the Court.] \i\That do yon mean by tanning 
in chrome? A . That is kind of a soh1tion of bichro-
mate of potash; we reduce that, the salt or green oxide, 
and the oxide has tanning qualities in it; it converts 
the gelatine in the hide over into leather, the same as 
a vegetable tannage would, only this is a metallic tan-
nage. 

Q. [By Mr. Rike r.) ·when yon speak of the shank, ao 
what do yon refer to? A. T he shank is the two ends of 
the butt, where it is marked off; they are on each end 
of the butt. 

Q. \i\That is the size, what would be a fai r average 
size of a shank cut off during the time you were in the 
Guigues factory? A . Three or four feet. 

Q. Three or four square feet? A . Yes. 
Q. Surface? A . Yes, sir. 
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Q. [By the Court.] Both together? A. No, each 
one. 

Q. [By Mr. Riker.] And these were treated in the 
way you have described, either pickled or tanned? 
,A . Yes, si r. 

Q. Or both pickled and tanned? A. Yes, si r. 
Q. Is that righ t? A'. That is right exactly; yes, sir. 
Q. And then what became of them? A . \,Vell, the 

tanned ones mostly-we finished up quite a good many 
1 o of the tanned ones, and the pickled ones, we shipped 

quite a good many to Lichtman, both the spl it and the 
grain ; in fact, all the spl its of the shanks were sold to 
Lichtman, I guess ninety per cent. 

Q. Then you split the shanks, too? A . Yes. 
Q. How many pieces? A . Two, grain and flesh. 
Q. Grain and split ? A. Grain and spl it. 
Q. The spli t is the flesh side of . the skin? A . Yes. 
Q. And the grain, of course, is the other? A . Yes. 
Q. \ ,Vhich ones die! you tan? A . vVhy, we always 

20 tanned the grain side. 
Q. Always tanned - A. Not always, bu t we never 

tanned the flesh side, I don't th ink ; they were always 
sold in the pickle mostly. 

Q. You never tanned the flesh side, they were sold in 
the pickle? A . Mostly, yes . 

Q. \Vhen you said you always tanned the grain side, 
die! you mean by that that you tanned all the grain 
sides? A. \,Vhen "·e did it, the only thing we tann ed 
the g rain side. 

30 Q. And all the g rains that you did not tan, what 
,would you do with them? A . Oftentimes we would 
pickle those. 

Q. vVhy didn't you tan all of them? A . Because we 
couldn't tan them as fast we made them. 

Q. Is that the only reason? A. That is the only 
reason I know of. 

Q. Is it not a fact that yo-n die! not tan a part of the 
g rain sides of these shank splits because they were not 
fit fo r tan stock? A. No. 
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Q. Then if you had not pickled them they would 

become offal,? A. No. 
Q. \Vhat would they become? A . H we had not 

pickled them we would tan them. 
Q. Is. that the tanned product, grain product, of the 

shank more valuable than the pickle? A. Yes. 
Q. vVhat is the use o f the tanned grain of the shank? 

A'. \ ~Thy, we put that in to patent leather, at that time 
we did. 

Q. The pickled stock you could not use for patent 10 
leathe r, or did not use fo r patent leather? A . \,Vell, I 
don ·t know whether we did or not; I don ·t th ink we 
did, no. 

Q. And if the grain was imperfect, would you tan it 
fo r paten t leather? A. Not always ; sometimes we 
would put it to other purposes. 

Q. If the grain split of a sha.nk, then would you tan 
it? A. Yes. 

Q. For what purpose ? A . For shoe leather. 
Q. For patent leather ? A. No. \ ~Te tanned a g reat 20 

many in chrome tan fo r shoe leather, and considerable 
of shank, but not for patent leather. 

Q. vVhat is the use to which the pickled stock it put? 
A . I don 't know what Lichtman clone with it ; it was 
sold to him in pickle, that is all I know. 

Q. You do not know of any use for pickled stock? 
A . \ ,Vell, it depends. J\ re you talking about shank 
splits now ? 

Q. Yes. A . Well, yes, you coukl use it; it could be 
used fo r tanning-vegetable tan-it makes a nice in- 30 
soling; it can be tanned in chrome for lining stock, and 
for a dozen di ffe rent purposes. 

Q. Can it be finished or japanned to advantage? A . 
Not japanned. 

Q. Could it be finished with japan su itable for dull 
finish for topping stock? A . That is a hard question 
to answer. 

Q. Why? A . It may be that somebody is doing it; 
I can't do it. 
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Q. Then, so far as you know, that is not suitable for 
finishing with a dull finish suitable for topping stock? 
A . I wouldn't say that; it is possible somebody is doing 
that. 

Q. I am asking you, so fa r as you know ? A. No. 

By the Court. 
Q. vVhat is topping stock? A . I suppose he means 

for tops of shoes, don't you, Mr. Riker? 
Mr. Riker-Yes. 

10 vVitness-Yes, it can be used for that purpose, 
for topping stock, but not for patent leather top-
ping stock; it can be used for dull finish, but not 
matched stock. 

By Mr. Riker. 
Q. Diel you ever japan that kind of stock for use as 

topping stock? A . No, but I have used it for other 
purposes,-not j apanned. 

Q. Mr. Conway, when you speak of a shank , what 
2o part do you mean? A . v\lell, the two extreme ends of 

the butt-I marked it off there-on each encl of the 
butt, the shanks. 

Q. v\/hen )'OU' use the word "shank," do you refer to 
the grain or to the split? A . \Vell, a shank has split 
and flesh, both, just the same as any other part. 

Q. But when you speak of the shank piece do you 
mean the g rain or the flesh split? A . I mean both . 

Q. You mean both? A . Yes, sir. 
Q. Nbw, if you. were asked to tan and chrome the 

30 shanks of horse-hide butts, what would you tan, with 
reference to the g rain or the flesh split? A . \Vell , it 
would depend. You will have to state that a little 
rnore-

Q. I say if you were asked to tan in chrome the 
shanks of horse hides, of horse-hide butts, what part, 
with reference to the two splits, would you tan ? A . 
I would tan the shanks. 

Q. \Veil, what part, both parts? A . You say shanks. 
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They are not split in what you say-just ordinary 
shanks. Do you. mean splits? 

Q. \,Voulcl you tan, then, as a practical tanner, the 
whole shank without splitting it? A. I have clone it. 

Q. If you were asked to tan in chrome the shanks, 
would you tan them before you split them, as a practical 
tanner? A . \,V ell, Mr. Riker, they a.re tanned both 
ways. vVe tanned clown there thousands and thou-
sands of dozens split before tann ing; and we also tan-
ned thousands of dozens, the whole thing, never being 1 o 
split. 

Q. If you were asked to tan in chrome the shanks 
of horse-hide butts and finish with a smooth finish, so 
that they can be j apanned, what part would you then 
tan? A . I would tan the gra.in pa.rt. 

Q. That is all you would tan, is it not? A . Yes. 
Q. And if you were asked to finish all of sa id shanks 

that were un su,itable for japanning with a dull finish 
suitable for topping stock, what would you finish that 
way? A . \~Tell, we would finish a few of the splits- 20 
That is pretty ha.rel to answer that. 

Q. \,Veil, can't you answer that? A. No. Just re-
peat that again. 

Q. [Question read.] A . I woulcl finish the grain 
part. 

Q. Now, as a matter of fact, is that not the only part 
of the shank that could be used for those purposes, be-
cause of the irreguJ.a.rity of the flesh split? A. For 
\\'hat purpose? 

Q. For those two purposes, japanning or finishing 30 
with a. dull finish suitable fo r topping stock. A . No, 
you can use a split for shoe leather. The grain 11111st 
be used, as a rule, for patent leather or for shoe stock, 
but the split can be used for various purposes, either 
t2nnecl or pickled. 

Q. Could you use it for japanning or topping stock? 
A . The grain 01- the flesh? 

Q. T11e flesh? A. You could use it. 
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Q. Did you ever know of it being used for that pur-
pose? A . I am no authority on that; there may be 
some people doing it. 

Q. Have you ever clone it yourself?' A. Yes. 
Q. Yon have clone it? A. Yes. 
Q. \i\lhere? A. Down at Guigues's; we clone some 

clown there. 
Q. You japanned- A. No, we didn't japan it; we 

finished it. ;'vV e took the splits and tanned it in chrome 
10 and put a size on it and fixed it up so that it made a 

fair shoe leather; it wouldn't make first class, but it 
made very good shoe leather for linings and outside 
stock. 

Q. Topping, is that? A. Yes, it could be made use 
of for topping stock, cheap shoes. 

Q. Anything c,an be used for topping stock? A. Yes. 
Q. Diel yon ever see any of this particular material 

used for topping stock? A. Yes. 
Q. \i\lhere? A. Down there. V1/e finished up the 

20 samples and sent them on to Boston . For some reason 
or other, we would get more money for them in the 
pickle, I thought. I didn' t know why they didn't con-
tinue it. 

Q. \,Veil. did these particular pieces go to Boston? 
A. Everything went to Boston that was finished, as a 
rule. 

Q. \,Vere you in the shipping department of this con-
cern of Guigues's? A . I was in every part of it. 

Q. And you had under your observation the shipping 
30 of all the stock that went out of there? A. \ i\Te had a 

sh ipping clerk under me that shipped the stock. 
Q. And where dicl you sh ip the goods to? A . ·went 

to Boston. 
Q. All of it? A. N' o, the butts went to Boston and 

the fronts went to Bristol. 
Q. Diel you have anything but butts from the Corona 

Kiel Company at the time you were in there? A. No, 
they were all butts at that time. 
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Q. Then why do you say the front~ went somewhere 

else? A . 'Nell, afterwards. You know, when we first 
started we tanned nothing but bu tts, but after awhile 
we got tanning butts and fronts both. 

Q. ·while you were there did you tan fronts? A. 
Yes, sir ; thousands of them. 

Q. Vlhen did you leave there? A . I can't g ive you 
the exact elate; I can find out home by my papers. 

Q. W hen did they begin to tan fronts? A'. I left 
some time a li ttle after they incorporated themselves; 10 
probably two or three months after they were mcor-
poratecl I left. 

Q. You can remember the time, can 't you ? A. I 
did not incorporate them. \i\Tith reference to the time 
when you left, when did they begin to tan fronts? A . 
Oh, they tanned fronts before that; they tanned fronts, 
I suppose, three months after they star ted there, or fou r 
months, probably five months after they started that 
plant they sta rted to tan fronts. 

Q. Now, M r. Conway, you say that Mr. Guigues 20 
ga,ve you some instructions with reference to covering 
up some stock ? A . Yes. 

Q. \ i\T ho was present when that instruct ion was 
g iven? A. \~Tho was president? 

Q. vVho was present? A . No one but myself and 
Mr. Guigues. 

Q. \~There was the instruction g iven? A. Given to 
me in my office. 

Q. How often was that instrnction repeated? A . 
Probably half a dozen times, roughly speaking. 30 

Q. \ i\Thy was it repeated ? A. Because I generally 
got word a clay or so before M r. Baker arrived, and 
then he would come up a.ncl tell me. 

Q. T hen it was only in anticipation of Nir . Baker's 
arri val that he instructed you to cover things up? A . 
\~Tell , that I couldn't say. 

Q. Can't you say whether Mr. Baker did or did not, 
in fact, arrive almost immediately after these instruc-
tions were given? A . \!Veil, in some instances. \1Vhen 

8 COR 
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it fi rst sta r ted we:; found that we were getting a split off 
the grain and off the flesh side, off the grain in par-
ticular, that was valuable, that was bringing him in a 
good deal of money, and he then told me, "You want 
to keep th is quiet, Conway, so that other people can 't 
find out anything about it" ; a.nd I did. I covered it 
over when Mr. Baker came, and M r. Baker knew noth-
ing about it, and as far as whether Mr. Lichtman knew 
or not, I am not positive of that; I don't think he did 

10 know anything a.bout it, because I kept it very quiet. 
Q. You say that Mr. Lichtman, so far as you know, 

did not know anything about th is? A. \Vell, I wi ll 
have to refresh my memory on that thing. It may be 
possible that Mr. Lichtman did know; I think he did, in 
fact; Mr. Lichtman knew as much about it as I. 

Q. How do you know that? A . Mr. Lichtman was 
there; we were very in timate together ; Mr. Lichtman 
knew the conditions of the factory the same as I did. 

Q. \Ve are now confining our examination to the 
20 in structions g iven by you to Mr. Ou.igues as to con-

cealing these things from Mr. Baker. You say M r. 
L ichtman knew that- A . \~That? 

Q. - of your own knowledge? A . From my ow n 
knowledge, I know he knew it. 

'Q. How do you know that? A . Because Mr. Licht-
man was there several times, and we talked over the 
thing, about this, and Mr. Lichtman knew a.bout it. I 
have talked personally with Mr. L ichtman down there; 
he knew the conditions and kne'w my orders. 

30 Q. \~'hen were those conversations between you a.nd 
Mr. J_,ichtman? A . \Vhile I was superintendent there; 
I can't r.emember the exact elates now. 

Q. This is the Mr. Lich tman that you are speaking 
of [indica.ting]? A . That is the only gentleman I had 
any dealings with; this gentleman. here. 

Q. \Vho else was present during these conversations? 
A . I don't believe anybody was. 

Q. \V:hat did you say to him during those conversa-
ti ons? A . Probably during the course of the con versa-
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tion, talking about these splits, and he knew; I told him 
the conditions and my orders about it ; he knew all about 
it; I told him personally. 

Q. I want you to state what was said by you and 
what was said by Mr. Lichtman. A. It is hard for me 
to remember exactly, but I did convey to Mr. Lichtman 
about the stock, about the covering of it over, a.ncl that 
Mr. Baker knew nothing about it. 

Q. vVhen? A . The exact elates I can't remember; 
it is too far back. 10 

Q. How many times did you ha.ve that conversation 
with Mr. Lichtman? A . That I don't know. 

Q. More than once? A . Yes, probably three or four 
times. 

Q. How did you come to speak to Mr. Lichtman about 
that? A. \i\Tell, Mr. Lichtman comes pretty near know-
ing what goods he is buying and all about it. He talked 
\vith me about it, about the splits, as superintendent 
there, and this subject would come up. 

Q. Now, Mr. Conway, were you present yesterday 1!0 
afternoon when Mr. Baker wa,s on the stand? A. No, 
si r. 

Q. You were not here? A. No, si r. 
Q. Can you tell any further part of a conversation 

with M r. Lichtman at which this particular matter was 
discussed? A. I can't just at present; I was just trying 
to think; but I remember tell Mr. Lichtman-speaking 
to him several times about those splits and the condi-
tions, and all about it; and to tell the exact elate and 
time, I can't at this time, so many years after. 30 

Q. [By the Court.] You were not asked for the 
dates. As I understood, you were asked if you could 
state anything that was said further than what you 
have mentioned? A . No, I can't remember, Judge. 

Q. rBy Mr. Riker.] Now, you have said that there 
wa,s conversat ion in regard to the condition of this 
stock. vVhat was the conversation by either one, you 
or Mr. Lichtman, in regard to the condition of the 
stock? A . Natural ly, Mr. Lichtman was the buyer, 
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and he would like to know whether it was No. I, what 
the condition was, how big they were, the measurement, 
and how thick they were, and all these different ques-
tions would come up, and, naturaJly, we would get talk-
ing about the stock. T here were thousands of dozens 
of that pickled stock do\vn there, and no one knew any-
thing about it except myself, and, naturally, Mr. Licht-
man would speak to me about it. That is as near as I 
can remember, Mr. Riker; to go into further details, 

10 I can't remember. 
Q. Did Mr. Lichtman com1,lain of the condition of 

the stock in which he received it ? A. Oh, sometimes, 
yes. I remember one time in particular he complained 
about it. M r. Guignes came to me aJ1d spoke to me 
about it, and he said he owed him $7,000, and after he 
received the goods he refused to take it, and offered 
him five. 

Q. \ ,Vas Mr. Lithtman there then? A . No, si r. 
Q. Just answer the question. vVhat complaint did 

20 lVf r. Lichtman make of these goods? A . Naturally, if 
the goods wasn't right up to sample, he would say they 
wasn't all right, they wasn't numing all right. 

Q. Do you remember of hi s complaining that they 
were soaked with oil? A. No. 

Q. O r that they were burned? A . No. 
Q. Do you remember his making complaints? A . No, 

not about that. 
Q. Any complaints? A. Y~s. 
Q. \i\lhat were the complaints? A . Sometimes on 

dO the way they were shipped; they wasn't wrapped up in 
bundles properly, and the sizes wasn't put in together 
properly, too many small pieces. 

Q. Too many small pieces? A . Yes, sir. 
Q. Do you know how they were sold to M r. Licht-

man? A. Well , I k110>w that they were sold to him by 
the dozen or the pound, both, sometimes by the feet. 

Q. Diel you make the sales? A. No, Mr. Gnigues 
made the sales, and I received the orders to hand them 
over to Mr. Lichtman. 
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Q. Then how did you know whether they were sold? 
A . \i\T ell, ,rnulcln 't I know under the conditions? vVho 
would know? 

Q. Answer the question. A . vVhy, they would tell 
me to ship Mr. L ichtman so many, so many feet or so 
many bundles of stock, and there is only one way of 
selling it, unless you give it away. 

Q. You have testified that there are three ways, by 
the foot, by the pound or by the number. A. \i\T ell. that 
would depend on the class of stock. 10 

Q. There are th ree ways? A . Yes. It depends on 
the stock. 

Q. vVhat do you mean by saying there is only one 
way then ? A . \i\Tell, there is one method of selling this 
stock, that is all I know. 

Q. That is, to sell it? A . To sell it according to 
the rules. 

Q. \i\That is the rule? A . The rule is to sell by the 
feet or the pound or bundle or the dozen . 

Q. And that is only one way, is it? A . That is one 20 
way in general, yes. 

Q. Ma·. Conway, directing yonr attention to the year 
between the 30th clay of June, 1904, and the 30th clay 
of July, 1905. \\'ere you employed by Mr. Guigues clnr-
ing that period? A . I don't remember the elate; I 
couldn't tell you now; I wi ll have to look that up. The 
elates have gone out of my head. \i\Tith regard to the 
exact time, I will have to look that up in my books 
home. 

Q. \i\lere you in his employ after June 30, 1905? 80 
A . T hat I don't know at present. 

Q. You cannot say that, either? A . No. I can very 
easi ly /incl out. 

Q. You were, however, there whi le he was tanning 
fronts? A . Yes. 

Q. For the Corona Kiel Company? A. Yes. 
Q. Now, after the factory was first put in operation 

by Guigues-the Ferry street factory I am speaking 
of-d id he split the shanks? A. Not at fi rst. 
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Q. \¥ha t did he do with the .shanks? A . Tanned 
them in chrome, the whole substance. 

Q. And then what did he do with the fl esh side ? 
A. They didn't have any Oesh; I say he tanned them-

Q. V\lith the Oesh side? A . You asked me what he 
clone with the shanks. 

Q. Yes. You say he tanned them in chro111e tan ? 
A . The whole substance. 

Q. And did he do anything with the-- A. 'vVe 
1 O didn't have any spli t at al l. 

Q. But did he prepare the shank in any way fo r tan-
ning? A . No. 

Q. By any treatment on the Oesh side? A. 1o more 
than ,ye would flesh it, take the flesh off . 

Q. D iel he not level it? A . No, not on all these 
shanks. 

Q. Any of these shanks-do you know whether he 
didn't level some of them? A. 'vVell, he possibly did, 
yes . 

20 Q. And that leveling was done with a knire? A . 
Yes. 

Q. Not a machine, but with a hand knife ? A . \V'ith 
a machine. 

Q. He did it with a machine? A . Yes. 
Q. But not with a splitt ing 111achine? A. Thal 1 

couldn't tell you. 
Q. Diel he have a machine that would le,·el ot1 ts icle 

of the splitting machine? A . No, except a shaving 
mach ine. 

30 Q. Diel he shave those shanks? A . No. not in tha t 
state-yes, he clicl some, too. 

Q .. And when did he begin to split the shanks? A. T 
g uess about a month after he started clown there. 

Q. That was at the time be began to split the butt, 
,ms it not? A. Yes. 

Q. Did you see any of those flesh spli ts from the 
shank? A . Yes. 

Q. 'vVhat was the character of them? A. \i\lhy, they 
were flesh splits; that is all I could say. 
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Q. How large? A . \i\f ell, abou:t two to three feet 
Q. [By the Court.] Square feet? A . Square feet; 

yes, sir. 
Q. [By Mr. Riker.] /'#ere they of uniform thick-

ness? A. No, sir; irregular. 
Q. Very irregular, were they not? A. Yes, some 

light and some heavy. 
Q. And irregular in the same piece? A . Yes. 
Q. Light in spots and thicker in other spots? A. 

Yes, sir. 10 
Q. And the material in part that went into these Resh 

pieces after the splitting was clone before that time had 
been simply shaved off and became part of the glue 
stock, had it not? A . Yes. 

Q. Now, in what condition, Mr. Conway, did these 
flesh spl its from the shank measure two or three feet, 
at what stage of the i:>rocesses through which they went 
through the factory? A . \i\lell, measure in the pickle 
and the tanned state both, ve ry little difference. 

Q. Two or three square feet? A. Yes, sir. 20 
Q. Now, Mr. Conway, when you got your instruc-

tions to cover up certain stock, what stock was it you 
covered up? A. Miostly the tanned grains off the butt. 

Q. Mostly the tanned grains off the butts? 
Q. \i\fhere did yon put those grains that you treated 

that way? A. i\11.ostly on the top floor, except where 
they were in the process of mannfacture. Of course, 
we stopped the machines and covered the machines 
with canvas or something, so that no one could see it, 
if anyone was near. 30 

Q. How many of those pa-rticular pieces of skin or 
1,icle or leather had you in the factory at one time at 
the maximum? A. \i\f ell, we was averaging then a 
hund,·ed dozen butts a clay, · so that we would have at 
least a week's work on hand . 

Q. That would be six hundred of these grains? A. 
Oh, no, it would be a hundred dozen, I said; we were 
running a hundred dozen a clay. 
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Q. Six hundred dozen? A . More than that, about 
lwo to th ree thousand dozen, in the process of manu-
facturing in the factory . 

Q. Two lo three thousand dozen of these gra in splits 
on hand at the time? A . Yes, si r. 

Q. Now, you were instructed by Mr. Guigues, as 
you have said, to conceal them ? A . Yes. 

Q. \Vhere did you conceal that many dozen dozens? 
A. \A/ell, you can very easily do it in a large plant. 

10 Q. \Vhere did you do it? A. The only place I would 
conceal them 1rnuld be after they would be split, and 
they "·ottld be covered 11·ith canvas. A man might 
walk past them and not notice whether they were spli t 
or what they were. 

Q. I asked you where- A . Mostly by the splitt ing 
machines. 

Q. Have you not said that you put them on the top 
floor? A . After they were split, yes . 

Q. And when you had th is number of thousands o{ 
20 these gra in splits on hand which you were concealing at 

l\lfr. Guigues's direction, you put them on the top floo r ? 
A . Yes. 

Q. Of which building? A . Both buildings. 
Q. Both the tfadison and Monroe street bui ldings? 

A. Yes. 
Q. vVhy did you put them up there? A . So that 

people wouldn't notice them up there. 
Q. \Vhat are lhe dimensions of those two buildings, 

if you happen to remember ? A. ,\bout 60 by I 50, I 
30 guess. 

Q. 60 by 1 50, two buildings; that is 60 by 300 feet 
long? A . Yes. 

Q. You concealed these grain splits . Vlas not the 
top floor of these two bu ild ings where you had the dry-
ing apparatus? A . No, the top noor on the Madison 
street side is where ll"e finished all the cordovan butts 
exclusivelv. nothing else; on the top floor of the lower 
street we used for for various purposes, for stor ing. 

Q. Steam heat up there? A . Yes, si r. 
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Q. And on the Madison street bui lding, on the top 
floor you had the finished product of the cordovan? A . 
Yes, sir. 

Q. And ti1ere is 1Yhere you concealed these splits by 
direction of Mr. Guigues? A . Yes, sir. 

Q. \ Vas not that the place where Mr. Baker went to 
exa mine the fi ni shed stock? A . No, sir; he went down-
sta irs; we kept him out of there as much as possible. 

Q. Yon did not let him see the fini shed stock? A . 
Not these fi ni shed splits. 10 

Q. Did you not let him see the fi nished cordovan 
stock? A . Yes. 

Q. \i\las not that on the top floor of the Madison 
st reet building? A . No, that was on the second floor 
of the i\Iadison street building. 

The Court~I think perhaps, Mr. Conway, 
you sometimes answer a qnestion without qu ite 
understanding it. I understood you to say that 
the fini shed cordovan was on the top fl oor. You 
now say it was on the second floor ? 20 

\ \fitness-It is finished on the second floor. 
You see, on the thi rd fl oor it was j ust a drying 
loft and stuffing loft for the cordovan and fo r 
storage purposes. 

Q. ls the third floor the top floor? A. No, there is 
a fourth floor. 

Q. \Vhat was the fourth fl oor used for? A. The 
same pu rpose. 

Q. D rying room? A . Yes. 
Q. /\nd stuffing room? A . Yes. :30 
Q. And 1Yere. not these splits sent up to the fourth 

_floor of the Madison street building to be dried from 
the oi l ? A . No. Por instance. they were split out of 
the oil; they were split after they were stuffed once. 

Q. \Vere they not sent up to the fourth fl oor of the 
Mad ison street building, to the same floor where the 
cordova ns were sent, fo r the same purpose, of drying 

9 COR 
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them? . A . No, we never dried any cordovan on the top 
Ooor of the Mad ison street side. 

Q. What did you use the top, floor of the Madison 
st reet side for? A . Madison street is the lower street, 
isn't it? 

Q. No, the upper street. A. Madison street on the 
upper Ooor was used for drying cordovan then. 

Q. r\nd that is the place where you sent the butt part 
of these butt spl its? A. Yes. 

1;) Q. And for the p-urpose of drying them, was it not? 
A . No, because they were dried before we split them, 
and if we dried them they would lose weight . 

Q. Why did you dry the cordovans there and not the 
splits there, then? A . Because the cordovan had to 
be dried before we could finish it. 

Q. You say they were dry when they were spl it ? 
A . Yes. 

Q. \,Vell, how would they lose weight if they were 
put in the drying room? A . \ 1Vell, t he oi l would 

20 evaporate out of them. 
Q. Then they were not dry? A . vVell , you would 

ca ll them dry. They would probably lose ten per cent. 
more in weight. 

Q. t\ nd Mr. Baker was allowed to go up on the top 
fl oor of the Madison street building to examine the 
cordovan stock, was he? A . \Nell , I wouldn't say that; 
as a rule he did not, but if he did, they we,re covered 
over. 

Q. The cordovans? A . No, these splits. That is 
80 all we had to hide, was the spl its. 

Q. In the open loft of the lmilding? A. Yes, sir. 
Q. On the fourth floor, that is the whole clean sweep 

of the building, with the center beams to support the 
roof? A. Yes, sir. 

Q. That is all there was at that time? A. Yes, sir. 
Q. And that is all there was in it when you ,vere 

there, except the steam pi1,es? A . Yes. 
Q. Where in that place did you conceal these panic-
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ular pieces of leather? A. Mostly clown at the lo11·er 
encl. 

Q. Which is the lower encl? A. Down towards the 
Lafayette street side. 

Q. A nd that is clown by the elevator, is it not? A. 
Yes, sir. 

Q. That is where the elevator shaft is? A. Yes, si r. 
Q. And that is where you concea.lecl them? A. Yes, 

sir. 
Q. How many clicl you have there at one time in that 10 

particular loft? A. I don't know exactly. 
Q. Thousands of dozens? A. Yes, sir. 
Q. And how did. you conceal them? A. They were 

tied up mostly, a great many of them tied up and cov-
ered over, lying there with other splits and other things. 

Q. \~/hat space on the floor did all those bundles oc-
cupy? A. Sometimes they wouilcl cover the whole floor, 
very near, the lower encl of it, except up near the ele-
vator, or near the sta irs. 

Q. And you covered them with what? A. \Vith can- 20 
vas and old splits and other things. 

Q. So that they would not evaporate too rapidly; 
isn't that it? A. Not altogether; we tied them up to-
gether so as to conceal them. 

Q. You mean to say now that you tied them up in 
order to conceal them from. Mr. l3aker, at the direction 
of Mr Guigues? A. That is -right. 

Q. And that yarn did not cover them up for the pur-
pose of enabling them to be clriecl in a proper manner, 
not too rapidly? A. No, that wouldn' t make any clif- 80 
ference, not to cover them over, so far as that is con-
cerned. 

Q. Then the only purpose of covering them over, 
these bundles that covered the whole of the top floor 
of this building, 60 by 150, was to conceal them, was 
it? A. That is right. 

Q. \~/ere you there with Mr. Baker when he went 
up to that floor? A . Why, I don't think I ever went 
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t;p with him on that floor; as a rule I didn't go with 
him. 

Q. You did not go with Mr. Baker? A . No. 
Q. 'I'hen how do you, know that he went there? A . 

'vVell, I see him. 
Q. You were with him all the time? A. No, but I 

never see him up there. He might have gone up there 
sometimes. 

Q. ·were you 1Yith him, all the time? A . No, I 
10 wasn't with him all the time. 

Q. 'vVell, how do yon know 1Yhether he ,Yent there or 
not? A . I doi1 't know. 

Q. Now, the rest of these g ra in splits that you have 
been test ifying to, where were they concealed? A . On 
the top floor of the :Monroe street bnilding. 

Q. ·what was that used for? A . Part of it was used 
for stuff ing, stuffing tables, and part of it was used 
for storing and drying. 

Q. And what did you store and dry there? A. Oh, 
20 every kind of leather we tanned. 

Q. Including these grain spli ts, did you not? A. No. 
Q. How many of these splits did you have at that 

place? A . Oh, it is hard for me to tell. You can natu r-
ally th ink as much as you like. The whole tank was 
filled . I can't give you, an estimate. So much stock 
\\'as on each Ooor. It was all in the process of manu-
facture; some 1Yould be on the first floor and some on 
the second and third, and some in the cellar and some 
on the top floor. 

30 Q. But you were instructed by your chief to conceal 
this part icular class of goods. Now, you say that there 
1vere two places- A . \Tile not only concealed it on 
the top floor, Mr. Riker, but any part of the building. 
Part of the stock was in manufacture. For instance, I 
never allowed Mr. Baker to see a split butt at that time. 
and if there was any spli tting to be done the men stop-
ped the machines, and they went at other work, and 
we covered it over. 
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Q. Why did you not allow him to sec it> A. Be-
cause I received orders. 

Q. So that you practically set clown the factory when 
iVlr. Baker came there? A. No, I shut clown the split-
ting machine. 

Q. You did no splitting while Mr. Baker was there?-
A. I \\"on't say that; \\"e might be splitting in the beam-
house. 

Q. \T\ihere were the splitting machines? A. Some 
in the beam-house and some in the tan-house and on the 10 
Madison street side, on the first floor. 

Q. The splitting machines were in the Madison street 
bu ildings on the fir st floor, were they not? A. Not 
altogether . 

Q. \,\/hat machines were there in the beam-house? 
A. Four splitting machines, I think, 57-inch machines. 

Q. In the beam-house? A. Yes. 
Q. And how many on the first floor of the iVJ aclison 

street building? A. Two-I think there were three 
n1achines. 

Q. \T\That class o'f splitting ,rnrk die! you allow iVIr. 
Baker to in spect? A . The only thing he clirl inspect 
would be out in the beam-house. 

Q. A nd what were you splitting there? A. Rall" 
stock 

Q. Into \\"hat? A . Into splits and into grains. 
Q. Butt grains? A. Yes. It might have been 

front s, you know. 
Q. \T\fell, \\"ere they? A. They were not. 

20 

Q. J\ncl shanks, were you spli tting them? A . \Ve 30 
didn't as a. rule: we clicl a few, not many-,Ycll, yes, 
we did do quite some afterwards. splitting shanks. in 
pickle. 

Q. Diel you conceal the flesh split of the shank also? 
A. \T\Tell, as far as quantity is concerned, yes. 

Q. \;I/hat? A. So far as quantity is concern eel. 
Q. \•\/hat do you mean by that? A. \T\1 ell. ll"C kept 

them hid in the cellar as much as possible, the pickle 
flesh splits. 
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Q. vVhat cellar? A. Down on the Monroe street 
side. 

Q. Isn't that where you did your pickling? A. Yes . 
.Q. So that when you were pickling them they were 

concealed in that cellar, were they? A . All in back. 
And also we pickled tl1em on the tan side, on the Mon-
roe street side, the tan-house. 

Q. That was that center building that Mr. Guigues 
converted over there? A. Yes. 

10 Q. There was no tan-house or tan ya.rel in the Madi-
son street building while you were there, was there? 
A. Yes, I put them in there. 

Q. There was? A. Yes. 
Q. Exce,pt for sampling, did you split any raw ma-

terial? A. Yes. 
Q. How much? A. Oh, hundreds and hundreds of 

dozens. 
Q. vVhat do you mean by "raw"? A. \,\Thy, after 

i l comes from the lime, after the stock comes from the 
20 line. 

Q. And that was clone in the beam-house? A. Yes. 
,Q. vVere you in charge of Mr. Baker when he came 

to the place? A. No. 
Q. Mr. Guigues was there as a rule, was he not? A. 

Yes. 
Q. Diel you accompany him on his trips through the 

factory? A. Yes. 
Q. AJways? A . No. 
Q. Diel he ever go into the basement of the Monroe 

street building, that you know of? A. Yes. 
3-0 Q. Diel he see those shank splits in pickle? A. Yes. 

Q. You did not conceal them, did you? A. No. 
Q. Diel you try to conceal them? A. As far as 

quantity is concerned. 
Q. Then you concealed some of them; is that what 

you mean? A. Yes, that is it. 
Q. How did you conceal those that you did conceal? 

A . By putting other things in front of it and packing 
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stock around it, so that he never knew how 111:.11:y there 
was there; that was the intention. 

Q. So far as you ever observed, clicl he ever attempt 
to count a quantity of any particular kind of stock? 
A. No, that would be impossible, there was such large 
quanti ties of it the re. 

Q. There were such large quantities that he could 
not do it? A. Yes. 

corn:e::iling Q. vVhat else clicl you do in the way of 
the flesh splits and the shanks, if anything? 
that is about a.II. 

,-1. ';Veil , 10 

Q. Diel you ever hear Mr. Baker rnake any remark 
upon a.ny part of th is stock that he saw? A . What 
class of stock do you mean? 

Q. I <1111 speaking now of the shank spl its. A . 1\/ell, 
I can't remember any parti cular remark just a.t present. 

Q. When clicl you begin your concealment of this 
particular class of stock from Mr. Baker? A . vVhy, 
I think it was about a month after I went to work there 
when we started to spl it the gra in off. 

Q. Now, do you remember a visit of Mr. Baker in 
December, r904, at which Mr. Guigues demonstrated 
to Mr ." Baker the process of spl itting off the grain spli t 
from the butts? A. Yes, in one process; that was the 
process of sp li tting them in the raw. 

Q. 'l'hat was a process of producing a grain split 
from the butt, wh ich theretofore had not been suscept-
ible or capable of producing a grain spl it? A . As far 
a.s Mr. Baker knew. 

Q. As far as Mr. Baker knew? A . Yes. 
Q. A nd you were present when Mr. Guigues showed 

Mr. Baker how it was clone? A . vVhat? 
Q. H ow th is grain was spJ,it off? A . When? 
Q. In December, 1904 A . 'Nhat part of the J}ro-

cess? You see, there is guile a difference. I admitted 
a few moments ago that he did see us split the grain off 
in the raw stage. 

Q. So that he saw this process in the raw stage? 
A . Yes. 

20 

30 
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Q. Ancl you were present when Mr. Guigues showed 
it to him? A . Yes. 

Q. He clicl not see it after it was done? A . No. 
Q. How do you know? A. \ ,Vell, as far as a person 

can know. I don't think I would keep getting my 
orders continually if he knew about it. 

Q. You never saw M r. Baker present when the pro-
cess of taking off the grain split was being carried on 
on the tanned butt? A . No. 

10 Q. Dut you were present when Mr. Guig ues showed 
him the process before the hide was tanned? A . Yes. 
The splitting of it? 

Q. Yes. A . Yes, he saw that. 
Q. And that was a new process, was it not, so fa r as 

Mr. Baker knew? A . Yes, so far as Mr. Baker kne1Y . 
Q. \ ,\/as it not a new process, so fa r as you knew? 

A. No, I hacl seen it clone, but never in such a large 
way. 

Q. You never saw it put into practical operation 
20 before, clid you? A . Yes. 

Q. Where? A . Down there; 1\'e had done it before 
that. 

Q. Exper imentally, have you not? A. Yes, experi-
mentally. 

Q. And after the experimenta.l had been carr ied on, 
Mr. Guigues sholl'ed Mr. Baker the process of splitting 
the butt grain off the hide in the raw? A . That is right. 

Q. Is it a more difficult process or is it an easier pro-
cess, to spli t the grain off of the raw hide or off of the 

30 tanned hide? A . Well, they are both difficult pro-
cesses. 

Q. Well, which is the more difficult? A . I don't 
know. 

Q. vVhich one of th em is the more difficul t? A . \Vell, 
I should judge it would be harder to split in the raw than 
it woulcl be after it is tanned. 

Q. Now, were you with Mr. Baker and i\!Ir. Guigues 
dur ing the whole of that interview at wh ich these 
things - A . No. 
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Q. \/I/ere you there when Mr. Baker found pieces of 

leather in the shape of a cordovan? A. Pieces of 
leather in the shape of a cordovan? 

Q. Yes. A. I don't quite understand that quest ion. 
\?/hereabouts? 

Q. Diel you hear Mr. Baker remark at any time about 
finding pieces in the shape of cordovan? A . I don't 
understand. How could it be? You ask me if I found 
Mr. Baker finding pieces of cordovan? 

Q. If you heard him remark on that occasion when 10 
you were with him and Mr. Guigues and this matter of 
splitting was opened up--clicl you hear what Mr. Baker 
said? A. No. 

Q. You did not hear anything of the conversation at 
all? A. No. 

Q. You did not hear him ask Mr. Guigues what it was 
that he had in his hand, referring to a piece of leather? 
A . No. 

Q. Diel you hear Mr. Guigues say that he had discov-
ered a new way of handl ing the cordovan? A . He ·20 
might have said it: I didn't hear him say so. 

Q. You did not hear it? A. No. 
Q. Diel you hear him say to Mr. Baker that he could 

run the cordovan through the splitting machine, and 
split oft the grain, and save the grain, and then make a 
good cordovan out of the shell? A. No, I never heard 
such a thing. 

Q. You did not hear that? A. No. 
Q. Then did you go with them to the beam-house? 

A. I went there several t imes with Mr. Baker to the 30 
beam-house. 

Q. \~Tith Mr. Guigues and M r. Baker, when th is 
process was demonstrated to Mr. Baker? A. vVell, not 
exactly that process, but other processes were going on. 
\~Te were walking about, and naturally we would go to-
gether. 

Q. Diel you see Mr. Guigues get some butts that had 
already been tr immed, and shanks taken off, and then 

IO COR 
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put them through the mach ine in the presence of Mr. 
Baker? A . No. 

Q. You did not see them? A . No, not that I can 
remember. 

Q. Do you remember whether there were several 
pieces run through the machine for the examination of 
Mr. Baker? A . I don't remember personally, no. I 
remember one instance when there was some hides split 
when i\!Ir. Baker was there and myself and Mr. Guigues. 

10 Q. Spli t off the grain, split off the cordovan? .A . 
'Nell, I can't remember just exactly what it was, but I 
rtmember there was some splitting done while Mr. 
Baker was there, but there was never any in the tanned 
condition, I don't think. 

Q. Do you know when that was? A. I don't remem-
ber the dates, no. 

Q. \Vhat part of the year? 
Q. vVinter? A: No, that is 

too much on my mind. 

A . No, I cannot. 
too much. I have got 

20 'Q. You cannot tell about dates at all? A . This thing 
just came up yesterday, and I can't post myself in a day. 

Q. Is it not a fact that prior to the splitting oif the 
cordovans in that way this g rain split was wasted? A . 
No, it was split after it was tanned then . 

. Q. I ask yon whether, prior to the applica,tion of this 
process of splitting to the cordovan so as to get off a 
cordovan gra in split, whether that part of the hi de had 
not been waste? A . Yes. 

Q. It had been? A . Yes. 
80 Q. Now, after tha.t particul aJ· interview at which th is 

demonstration was made by Mr. G-uigues, did he tell 
you to conceal those g rain splits? A . Yes. 

Q. From M.r. Baker? A . \i\Tell, only the tanned 
splits, not the raw, only the tanned spl its. 

Q. H ow many of those splits were split from hides in 
the green stage-that is, before they were tanned-
how many were there, how many of these g rain splits? 
A . Grain splits? 
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Q. Yes. A. Or do you mean- the splits from the 

gra in side? 
Q. \Veil, perhaps I do not use the exact language. A. 

How many in the fac tory? 
Q. Yes. A . \Ve were running a hundred dozen a 

day. lt took t\\"0 weeks to a. month in the process of 
manufacture, and each department would have a hun-
dred dozen . 

Q. I am speaking of the splits from the g reen hide. 
A. I think we split on the average of a hundred dozen 10 
a day. 

Q. Of that kind? A . Yes, sir. 
Q. Jn the raw? A . Yes, sir. 
Q. And there was no effort to conceal those at all ? 

A. No. 
Q. \,Vhat was done with them? A. They were 

!·anned, some of them in chrome, and sent to Bristol to 
be japanned. 

Q. Then s_ome of the grain spli ts were, in fact, sent 
to Bristol to be tanned? A . Yes. 20 

Q. How many of them? A. I don't know; not very 
many; it only went for a. short whi le, and then they 
complained about it. 

Q. \~Tho complained about it? A . Mr. Blaker. 
Q_ \,Vhat was the complaint? 

Mr. Skinner-Test ify of your own knowledge, 
Mr. Conway. 

I thi nk this is going beyond the bounds of 
reasonable cross-examination-, and has been fo r 
some tim e. I object to it as not cross-examina- 80 
t ion. 

Mr. Riker-My recollection is that the mat-
ter of the processes under this man as superin-
tendent was gone into on di rect examination. 

'l' he Court-This part of the cross-examina-
tion seems to me to be more defensible than some 
other part of it. The object ion now is that the 
witness was speaking of someth ing that Mr. 
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Baker sa id without perhaps hav ing knowledge 
of it. 

i\lfr. Skinner-I th ink at lea.st that he ought 
to be cautioned to tell what is within . hi s own 
kno wledge. 

The Court-The witness will bear in mind 
that in speaking of anything that Mr. Baker said 
he must relate only those things that he heard 
Mr. Baker say. 

10 Mr. Rike1·-I am asking what the complaints 
were that M r. Baker made. 

Q. You said he compla.ined. A . Why, the stock 
probably was too ligh t. 

Q. [By the Court.] That was the stock that went to 
Bristol? A . Yes, sir. 

Q. [By Mr. Riker.] That was the complaint that 
was made by Mr. Baker of these particular g rain splits ? 
A. Yes. 

Q. A nd was it then discontinued- the sending of 
20 them ? A . Yes. 

Q. Because they \\"ere too light? A. Yes. 
Q. How long did you continue to hide those p;irtic-

ular grains? A. As long as I was there. 
Q. As long as you were the re? A . Yes, sir. 
Q. Degi nning about a month after you started there, 

as I understand you? .A. Yes, sir. 
Q. Until you quit, this method of hiding was pursued 

by you? A . Yes, sir. 
Q. And you had a s1~ccial injunction every time J\Ir . 

30 Baker \\"as expected to arrive to hide these particular 
goods? A . Yes. 

Q. A nd on those specia.1 times di d you do any special 
thing in the way of hiding them? A . I gave orders; I 
didn't do it. 

Q. ·well , what change did you order made from the 
condi t ion it was in when you received you r instrnction 
from your chief? A . I simply gave orders to cover 
the stock over wherever and in whateve r department it 
was. 
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Q. Covered it over with what? A . vVith canvas. 
They knew what it meant. 

Q. Everybody in the factory knew what it meant? 
A . Yes, you could ask anybody; they knew what it 
meant; at least, the heads of the departments. 

Q. All the hands knew what it meant? A. Yes, 
pretty nearly. 

Q. And that was the method you took to conceal the 
stock ? A . No, I didn't say that; I said when I got my 
orders lo conceal the stock I gave orders to the differ- 10 
ent departments, and they, naturally, covered it over 
and understood what it meant. 

Q. How many men were there in the employ of Gui-
gues at that time? A. I can·t remember exactly. 

Q. Well, about? A . \Veil, I suppose it was two or 
three hundred, men. 

Q. How many? A. Two or three hundred men. 
Q. And they all knew abotvt it? A . Well, not all of 

them; the principal men-the head of each department 
knew about it, and I wouldn't say-there was a lot of 20 
Greeks there; of course, they couldn't understand En-
g lish; and a lot of Italians; they couldn't t<1lk English ; 
they wouldn't know about it; but the principal men 
there, the heads of the departments, kne,,· it. 

Q. How often dicL iVI r. Baker come there while you 
were there, can you state? A . \Vhy, roughly speaking, 
I think he came there about every two weeks or three 
weeks; something like that. 

Q. Diel anyone come \Yith him? A. That I don't 
know. There were instances where other people came 30 
with him; I don't know who they were. 

Q. Do you know a man by the name of Inston? .A . 
No , I never met the gentleman, so far as I know. 

Q. So far as you know? A. So fa r as I know. 

Re-direct examination, by Mr. Skinner. 
Q. Diel the taking off of the grain split ha,·e any 

effect at all upon the weight of the other piece? A . 
\Vhy, yes, it would make it so much lighter. 
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Q. You know that goods were shipped to the Corona 
Kiel Company, do you not? A'. Yes. 

Q. And what kind of pieces or goods were shipped 
to them? A. Well, nothing but finished stock. 

Q. No, that is the condition of the piece, but I mean 
what kind of pieces with reference to whether they 
were butt gra.in splits or shank splits or shells or -
A. The majority of them was cordovan splits. 

Q. \i\lhat does that mean? A. The good part of the 
1 O butt, the part of the butt suitable for cordovan. That 

was shipped to Boston in a finished state. 
Q. 'vVas there anything else shipped, if you know? 

A . Not to Boston. 
Q. \i\lell, to Bristol? A. There were a few splits. 
Q. And how about shanks? A . No shank spli ts, 

that I remember. 
Q. Is one part of the shank split called the grain 

split, or isn't that term applied? A. \!Veil, you might 
call it a g rain spli t or flesh split. 

20 Q. \i\lhicl1 part was shipped to Bristol? A. The 
g rain split. 

Q. That is, the hair side? A . That is, the hair side. 
Q. Now, you say they do not tan offal in your trade 

or business? A'. No, sir. 
Q. They do not pickle it either, do they? A. No, 

sir: sel-1 it as glue stock. 
Q. Do they tan or pickle any pieces of the skin that 

are usable commercially as leather? A. I don't quite-
Q. I wi ll put it in another way. If a piece of the 

30 hide can be tanned into leather would it be offal? A . 
No. 

Q. The pieces of butt g rain spl its that Lichtman got 
were of a.bout what size? A. About 3 to 4 feet. 

Q. Now, you spoke of the shank splits as being 3 or 
4 square feet? A . Yes. 

Q._ What do you say about the butt grain splits? A. 
\i\lell, I don't think they would average over 4 feet, at 
the furthest-the butt. 



'l'I-IEODORE E . CONWAY-RE-CROSS. 79 

Q. You are talking, then, of the average? A. Yes, 
of the average. 

Re-cross-examination by Mr. Riker. 
Q. Mr. Conway, the chief valu~ of the butt is the 

cordovan, is it not? A. Yes, sir. 
Q. And the grain split is taken off of the cordovan, 

or butt piece, not with the purpose of making that any 
particular size, but for the purpose of producing the 
cordovan belv-w, is it not? A . ·well, I do not think the 10 
cordovan is as good w-bere it is split off as it is where 
il is shaved. 

Q. I did not ask you that; I asked you whether the 
piece that was taken off, the grain split off the butt, is 
not a secondary consideration, and whether the cor-
dovan is not the main thing in the butt? A. \i\Tell, the 
cordovan is the main value, of course, but it does make 
a difference in the value whether you shave it off or 
whether you split it off. 

Q. But you did not attempt to make the butt split, 2o 
the grain split of 1he butt any special size; you took it 
as it was necessary to get it off from the cordovan? 
\Vasn't that what you ll"ere do ing? A. I won't say 
that. 

Q. You mean to say that you took off a gra.in split 
without regard to what effect it would have on the cor-
dovan? A. 'v\Te have clone a good deal of that. 

Q. You have clone a good deal of that? A. Yes, 
because the S[}lit was all velvet and the cordovan wasn't. 

Q. What do you rnean by that? A . vVhy, Guigues 80 
could get something for the split and sell it; he couldn't 
sell the cordovan . 

Q. But the cordovan was what he was sending in its 
fin ished shaped to his principal, was it not? A. Got 
so much a foot for tann ing and finishing it. 

Q. And you rnean to say now that he split, knowing-
ly, a grain split off the cordovan without regard to what 
effect it would have on the cordovan? A. I wouldn't 
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say that altogether, but he sacrificed the cordovan a 
good many times. 

Q. And when you sacrificed the cordovan 
you do with that par ticular grain split? 
either pickled or sold it. 

what did 
A . Well, 

Q. Or sent it to Mr. Baker, at Bristol' ~ - l\o. 
Q. \,\lhy do you say that? A . Because I say we 

tried it, and we stopped it; it \\'as shipped on for a short 
t ime, probably a month, and there was complaints about 

10 it, and \\'e slopped it. 
Q. You sent it untanned, did you not? A . i'-:o, 1Ye 

tanned it. 
Q. And sent it on finished? A . Yes. And they 

stopped it. Natural ly, these grain splits accumulated 
in the pickle, and some of them in the tan, am] Mr. 
Lichtman bought them . 

Q. \ ,\/hen you measured your butt, 3 or 4 feet, had 
it been trimmed? A . \,Yell, there isn't much trimming 
on a butt. 

20 Q. \Veil, isn't there? A . Only the shank, 
Q. The grain splits off the cordovan, were they 3 or 

4 feet, too? A . \ ,Veil, they might average a little more 
than that; they might average 4 or 5 feet ; I should 
judge 4 feet m·erage is all r ight. 

Q. Diel they have any trimmings on them? A . No. 
Q. They \\'ere uni form, were tliey? A . Yes. 
Q. They \\'ere the same dimensions as the cordovan? 

A. Yes. 
Q. And they ran a uniform thickness? A. No, but 

30 that didn't make any difference; we couldn't shave it 
afterwards, or respl it; we had to let it go, some thicker 
and some thinner. 

Q. And some, in some cases, as thin as a sheet of 
paper? A. Yes, some in the pickle water, but not often. 

Q. And somet imes they were nothing but shavings, 
were they? A . No, \\'e could split them all--practically 

.all of them. 
Q. And in a great many cases there was a little piece 



WILLIAM G. PR!CJ"-DIRECT. Sr 

on the ec!-ge, and it would taper off to a shaving, isn't 
that right? A. Yes. 

Q. How do you explain that with yoU'I· almost im-
meclia.tely prior testimony that the grain split came off 
the same size as the cordovan? A. So far a.s measme-
ment is concerned. 

Q. And still you sa.y it ta.per-eel off to a shaing? A . 
Yes, but the measurement would be the same. There 
i5 no piece of leather spli t that would be the same sub-
stance all the wa.y through; they are bound to vary 10 
somewhat. 

William G. Price, sworn in behalf of plaintiff. 
Direct examination, by Mr. Skinner. 
Q. Mr. Price, what is your business? A . Leather 

manufacturer . 
Q. How long have you been such? A. 1~hirty years. 
Q. And what kind of business have you clone? A. 

On different hides, you: mean? 
Q. \,\/ell, have you clone the business of tanning 20 

hides? A . Tanning? 
Q. Have you ta.nnecL hides of your own or have you 

tanned hides for other peopre? A. I have tanned hides 
for m:y own benefit, and ,also for other concerns. 

Q. How much of that kind of business, the tanning 
for other people, have yorn clone? I tanned for J ohn 
R. Evans & Company. 

Q. For how long a. time? A. Three years . 
Q. Generally, I do not a.sk a.ny particular one, but 

how long have you been in the busi1,ess of tann ing hides 30 
fo r other people? A . Fifteen yea.rs. 

Q. Are yoll farnilia,r with the customs of the trade so 
far as they have to do with the tanning of hides for 
other people? A. I a.rn, thoroughly. 

Q. Is there any custom of the trade a.s to a.ny pa.rt of 
the hide being ret,ainecl by the tanner? A. There are. 

Q. vVha.t is the custom? 
Mr. Riker-I object to the testimony at this 

II COR 



WILLIAM G. PRICE-DIREC'l' . 

stage, because I cannot see its relevancy. This 
tanning was s,upposecl to be clone under a con-
tract, and under custom. It is explicit as to 
what shall be clone, so far as I can see. 

Mr. Skinner-That is the very poin t in whici1 
It is not. The contract says nothing about what 
shall be clone with waste or trim, or anything of 
that kind, and would, like many other contracts 
of tha.t kind, have to be read in the light of trade 

10 custom or usage. 
At one o'clock P. M. the court takes a recess of one 

hou-r. 
Af.ter recess . 

The Court-I over rule the objection. 
Defendant's counsel pray an exception to this 

ruling of the Court. 
Exception allowed; let it be sealed, and it is 

sealed accordingly. 

Circu,it Cou-rt Jndge. 

William C. Price, resumes the stand in behalf of 
20 plaintiff. 

D irect examination (continued), by Mr. Skinner. 
Do you understand what the question is? A . Yes. 
Q. Go ahead and answer it. A . Give me that again , 

please. 
[The stenographer reads from the record as 

follows : " Q. Is the re any custom of the trade as 
to any part of the hide being reta ined by the 
tanner? A . There a re. Q. vVhat is the cus-
tom?"] 

30 , \ il/itness-There are. 
Q. \ i\That is the custom? A . vVell, the offal. 
Q. \ ii/hat is meant by the word "offal" in the custom 

of the trade? A. "Offal" means pa tis of the hide that 
doesn't manufacture leather ; in other words, it is fit fo r 
g lue stock. 
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Q. Now, the splits, or divisions of the hides such as 
butt grain splits-that is, the spl itti ng from the butt of 
the g rain side of it-is that such as can be used for 
leather? A . Yes, si r. 

Q. And by the custom of the trade does that go to the 
man who shipped the hide or is it retained by the tanner? 
A. It goes to the man who ships the hide. 

Q. And how about the shanks, that part of the hide 
called the shanks, whether split or not, does that go back 
'to the man who shipped the hide or is it retained by the 10 
tanner? A. It goes back to the man who ships the hide. 

Q. Is the spli t from the flesh side of the butt a split 
that can be used for leather? A, It is. 

Q. And under the custom of the trade which does 
that go to, the manufacturer who shipped the hide to the 
tanner, or is it retained by the tanner? A. It goes back 
to the man that shipped the hides. 

Q. A11d· if the shank itself is split, do either of the 
pieces that result from that splitting go to the tanner? 
A . It does not. 20 

Q. And as to both of them, where do they go? A . 
They are supposed to be manufactured into different 
kinds of leather and returned -

Q. I rnean do they go back to the manufacturer? 
A. They go back to the man that shipped the hides. 

Cross-exam ination by Mr. Riker. 
Q. \\That is your business, Mr. Price? A . Leather 

manufacturer. 
Q. W hat kind of leather? A. All kinds of leather, 30 

horse, cow and goat. 
Q. \~That has been your experience with horse 

leather? A . I have manufactured, I suppose, on an 
average from sixty to seventy-five dozen a day fo r the 
last two yea rs. 

Q. For whom? A. For the Corona Kiel Manufac-
turing Company. 

Q. For the last two yea rs? A. Yes, sir. 
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Q. And with that exception, have you manufactured 
any horse leather? A . I have. 

Q. \,Vhen? A. In Germany, in 1901. 

Q. How long did you continue that? A. \.V ell, I 
suppose about a year. 

Q. Diel you do that under contract or for yourself? 
A. I did that under contract; I had a contract with 
Cornelius Heyl & Company, \,Vorms, Germany. 

Q. They are the g-reat patent leather men, are they 
10 not? A. That is right. 

Q. And you had a contract that covered the whole 
subject-matter, did you not, in that case? A. Again, 
please? 

Mr. Skinner-I object to the question. What 
contract he had with Mr. Heyl seems to me to be 
absoh1tely irrelevant. 

Mr. Riker-I want to test his knowledge of 
the trade custom. 

Mr. Skinner-I renew my objection, that the 
20 contract with M'r. Heyl can in no way operate to 

test his knowledge or experience. 
The Court-The question is whether it would 

throw any light on the existence of a custom 
that the witness invokes. 

Mr. Riker-That is all. 
The Court~For that purpose I will admit the 

question. 
Plaintiffs pray an exception to this ruling of 

the Court. 
30 Exception allowed; let it be sealed, and it ts 

sealed accordingly. 
PRTlDERIC ADAMS, [ L. S.] 

Cirrn-it Court Jndge. 

Q. pic! you have a contract covering the whole sub-
ject-matter? A. Yes, sir. 

Q. And with that exception have you had any ex-
perience in the matter of tanning horse hicles? A. I 
did not. 
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Q. Where are you tanning 1101\" for the Corona Kiel 
Company? A . At Chester, Pennsylvania. 

Q. Have you ever done any in 'New J ersey? A. I 
did, in Merchantville, New Jersey. 

Q. F or whom? A . For J ohn R. Evans & Company. 
Q. \i\lhat kind of lea ther ? A . Gpat hide. 
Q. ,c\ny horse hides? A . No horse hides. 
Q. l s the re any difference between g lue stock and 

offa l ? A . Well, offal in our line of business is supposed 
to be glue stock. 10 

Q. In your use of the word, offal simply means glue 
stock. A . It does. 

Q. Is hair g lue stock, A . No, but-
Q. I s it offa l ? A. It is offal. It is used fo r different 

purposes. Hair isn·t an offal in regard to leather; hair 
isn' t leather. You say the offa l in regard to glue stock, 
is it g lue stock? I answered that question by saying 
that the offa l is glue stock. 

Q. I asked you what was the difference between offal 
and glue stock, if there was any ? A . I answered the 20 
question by saying that the offal was g lue stock. 

Q. I asked you whether hair also is not part of the 
offal ? A. You can ·t make glue out of hair. 

Q. I asked you, is ha ir part of the offal, :1vir. Price? 
The Court--You may ans\\"er the question. 

A . That is part of the offal. 
Q. \\/hen you were working in Germany, in r901 , 

did you split the flesh split from the shank? 
Objected to as not cross-examinat ion. 
Mr. R iker-I am trying to find out in his own 80 

trade and experience \\"hat was included within 
the term "offal. " He has been testifying as to 
certain things, that fl esh split, fo r instance, from 
the shanks ,Yere not part of the offal. 

The Conrt-I suppose the witness in speak-
ing of a trade custom is confining his testimony 
to an . \merican trade custom. That be so, the 
custom under a German contract on the other 
side, where I understand the witness was work-
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ing, does not th row much light on the matter. 
If the objection is urged, I will sns-

t ain it. If J udge Skinner does not ca.re about 
his objection, I will let the witness answer the 
question. 

Mr. Skinner- I obj ected primarily fo r the 
purpose of- keepi ng the case within proper limi ts , 
and I think I ought to retain my obj ection for 
that reason. 

10 T he Court-Then you do not waive it? 
Mr. Skinner-No. 
The Court-I sustain it. 
Defendant's counsel pra.y an exception to the 

ruli ng of the Court. 
'Exception allowed; let it be sealed, and it is 

sealed accordingly. 
FREDERIC ADAMS, [ L. S.] 

Circuit Court Judge. 

Q. Th en the only experience that you ha.ve in thi s 
20 count ry is in the last two years, in the employ of the 

Corona Kiel Company; is that it? A . T hat is all, on 
the horse. 

Re-direct exami nation, by M r. Skinner : 
Q. Is there any difference in the trade cnstom that 

yon have been speaking of with reference to goat 
leather, horse leather or cow leather ? Is there one cus-
tom, I mean-

iVIr. Riker- I obj_ect as not re-direct examina-
tion, and the question of the custom as to other 

30 t rades is not of any importance. 
M r. Skinner- I t is not ano ther trade; it is 

t he same trade, the same custom ; and it is di-
rectly responsive to the cross-examination, be-
cause the last question of Mr. Riker' s was that 
this man's experience was limited to horse hides, 
and I want to show that his knowledge of the 
custom is not limi ted to horse hides; in other 
words, if hi s knowledge of the custom is to be 
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assumed to be limited by his experience in the 
trade, I want to show that the trade custom is 
the same in all forms of the leather manufacture 
that he has had experience in. 

The Court~I think you may answer the ques-
tion. 

Defendant's counsel pray an exception to this 
ruling of the Court. 

Exception allowed; let it be sealed, and it 1s 
sealed accordingly. 10 

[ Question read.] 
A. There are not. 

FR@ER1c ADAMS, [ r,. s.] 
Cirwit Conrt Jndge. 

Joshua, L. Elliott, sworn in behalf of plaintiff. 
Direct examination by Mr. Skinner. 
Q. Mr. Elliott, where do you live now? A. Flem-

ington, New Jersey. 
Q. How long have you li ved there? A . Two years 20 

last September. 
Q. That would be 1908. Prior to September, 1908, 

where did you live? A . Newark. 
Q. For bow long? A. Lived there since 1900. 
Q. During that period, between 1900 and 1908, did 

you have any connection with the business of Albert A. 
Guigues, in this city? A'. I was employed by Albert 
A Guigues in March, 1904. 

Q. Unti l when? A. I resigned from the Albert A. 
Guigues Leather Company in January, 1908. 30 

Q. That business, then, was incorporated in the 
meantime? A . In October, 1905; I think October was 
the month. 

Q. ,~/hat was the nature of your employment by Mr. 
Gu igues during the first portion of that time, March, 
1904? A. Bookkeeper, general manager o{ the office, 
billing clerk, and, in fact, I had entire cb.rge of the 
office. 

Q. Later did you have any other positic;n there? A. 
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After it was incorporated-Mr. Conway resigned 
around r905~Nlr. Guigues put me out in the factory 
as assistant to hi111. 

Q. That was after 1905, and that \-vas after the 111-

corporation? A . Yes. 
Q. \Veil, then, we do not care about it. No,v, as 

the bookkeeper of iVIr. Guigues, "·hat die\ you do in the 
way of the books for his business? A . \;\/hy, 1 had to 
keep all records of the office. 

Q. Did you ever see Mr. Baker there? A . Oh, •m 
several occasions. 

Q. I mean to ask you, Mr. Elliott, now particularly 
about the period from the commencement of yoltr em-
ployment until the time that you mentioned as the ti111e 
of incorporation, I think September or October, I<)'Jj. 
At the time that you entered Mr . Guigues's employ111ent 
where was his place of bus iness? A. Ferry, Monroe 
and Madison streets. 

Q. Do you know whether he had been there any 
20 length of time, or was the business then started? A . 

Oh, he started the business there. 
Q. Ho1_v was that plant equ.ippec\, what was the gen-

eral nature of it? A. Before he went there? 
Q. No, after he went there. A. \\/hy, he equipped 

it for tanning horse hides. 
Q. And what goods were tanned by him there, goods 

from what company? A. In the beginning, the Coro-
na Kiel Company, horse butts. 

Q. And later what? A. Why, colt skins, horse 
30 fronts and some few kip skins. 

Q. Now, the earlier _pa1-t was horse butts? A . Yes, 
S lf. 

Q. By that term do you mean the portion of the 
horse hide that is over the buttock of the animal? A . 
Yes. 

Q. Including the part that goes over the hinU legs, 
or the two shanks? A. Yes, si r. 

Q. Diel you know that the goods that he was working 
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011 came from the Corona Kiel Company? A. Yes, sir. 
Q. How? A. \,\Thy, I knew of the contract. 
Q. How die! you know that they were the goocls of 

die Corona Company? A. Because they were shipped 
to us from the Corona Kiel Company and receivecl as 
such. 

Q'. \~! ere the re few or many of these butts at the 
time we are mentioning, 1904 and 1905? A. Oh, there 
were lots of them. 

Q. Well, give us some rough idea. A. \~Tell, we 10 
were putting through the re anywhere from a hundred 
to 200 dozen a clay for about a year, so that you can 
see what it is. 

Q. \~T as that any part 
tionecl, 1904 and 1905? 
them? 

of this time that I have men-
A. \i\Then we were receiving 

Q. This period when you put them through at the 
rate of about one or two hundred dozen. A . Oh, yes. 

Q·. Was that in 1904 and 1905? A. 1904 and the 
early summer of 1905. 20 

Q. Diel you ever see Mr. Julius Lichtman there at 
Cuigues's works? A. Very seldom . 

Q. Diel you ever see this Mr. Lichtman [indicating]? 
A. Yes, I have seen Mr. Abe Lichtman . 

Q. Mr. f\be Lichtman. More than once? A. Yes. 
Q. Do you know anything at all about any portion of 

the butts that came from/ the Corona Kiel Company 
going from the Guigues factory to Mr. Julius Licht-
IEan? A. \,V ell, the tanned grain splits and the horse 
shank spli ts and some buffings. 

Q. During the period of 1904 and 1905? A. Yes. 
Q. Prior to the incorporntion of the Guigues Com-

pany? A. Yes, sir. 
Q. Diel you keep any record of the goods that went 

to Mr. Lichtman? A. Yes, sir. 
Q. Under instructions from anyone? A. i\lh. Gui-

gues. 

12 COR 

30 
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Q. How did you keep that record? A. A set of 
private books. 

Q. Tell us what Mr. Guigues's instructions were, if 
you remember? A . vVhy, the first shipment went out-

Mr. Riker-One moment. Before he answers 
the question I des ire to object on the ground 
heretofore offered; that is, that conversations not 
in the presence of the defendant are not admis-
sible to bincL the defendant. 

10 The Court-I will make the same ruling as 
I have heretofore, without repeating myself and 
giving the reason . 

Defendant's counsel pray an exception to this 
ruling of the Court. 

Exception allowed; let it be sealed, and it is 
sealed accorcli.ngly. 

Fm~D@rc ADAMS, [L. s.] 
Circwit Court Judge. 

Q. Tell us the instructions. \,\/hat instructions did 
20 you have from Guigues about the goods? A . 'vVhen the 

first shipments went out I started to make a record of 
them in regula r form, and he says, "You shouldn't put 
them in the''-that is, in the Albert Guigues leather 
,Yorks; that is, in his books; that I should get a separate 
set of books and keep those records in; that was for his 
0ll'n private use; and I went to the Baker Printing Com-
pany ancL got a journal, a cash book and a ledger, and 
kept a record in those three books. 

Q. \/\That did you keep a record of in those books? 
80 A . Of the stuff that was shipped out to Mr. Lichtman. 

Q. Diel you keep in those books records of shipments 
to other people than Lichtman? A . There were some 
small shipments to others, yes, sir. 

Q. How about the shipments to the Corona K iel Com-
pany, where did they ,appear? A. They were kept in 
the regular set of books in Guigues's office. 

Q. vVhen was the last you saw those three books; 
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that is, the private books? A. Around January r st, 
1908. 

Q. \IVhere were they then? A . I put them in the 
safe. 

Q. At the Guigues works? A . Yes, sir. 
Q. Do you know where they are now? A . I do not. 
Q. Did you ever make a copy of the111? A . I did . 
Q. I show you a paper, or some papers, here consist-

ing of yellow sheets, and ask you if that is the copy that 
you made [shown to witness]? A . It is. 10 

[The papers shown to witness are marked P 2 

for identification.] 
Q. In those three books you said that you made a 

record. \~' hat kind of a record? I do not ask you to 
tell 111e what the books contained, but just the character 
of the entries? A. Dates, the classification of the stuff, 
!he nu111ber of pounds and price per pound and the ex-
tens ions. 

Q. \1\/ hile you were there what was the character of 
goods that went back to the Corona K iel Co111pany? A . 20 
\,V.ell, the finished cordovan went to Boston and the tan-
ned .shank grains went to Bri stol, and so111e tanned btitt 
grains went to Bristol for japanning . 

Q. Anything else? A. An d later on, when we got to 
mannfacturing the fronts and colt skins, they all went 
to Bristol. 

Q. Bu1t prior to that time? A . No, during the 1904 
period that was the stuff. 

Q. Now, during that period, up to the ti me of the 
incorporation of the Guigues business, that you. have BO 
mentioned, was there anyth ing tanned for the Corona 
K.id Company other than the butts? A . Very few. 
There was one or two packs or horse hides run th rough, 
colt skins to try out. Butts was the principal bus iness. 

Q. You talk about bu tt grain splits. Isn't that the 
term? A . Yes. 

Q. \,Vhat do you 111ean by that? A . I mean the g rain 
off of the horse butt. 
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Q. Which side of the hide is the grain side? A. The 
hair side. 

Q. Then is the butt gra in spli t, the hair side of the 
butt split off? A . Yes, sir. 

Q. Some of those, you say, went to the Corona Ki el 
Company? A. They went to the Corona Kiel Company 
:when they were chrome tanned. 

Q. Give us a description of the kind of goods that 
went to Lichtman . A . \ ,Veil, the butts were tanned in 

10 bark for cordovan and then were stuff, the oil process, 
and they were split, and tlie 'grain split went to Mr. 
Lichtman off all the butts. 

Q. And when the g ra in split went to Mr. Lichtman 
\\"hat \\"as its condition as to tanning, was it or was it 
not tanned? A. It was tanned. 

Q. Then were there any . instructions given you by 
M r. Guigues as to these sales or shipments to :Mr . 
.Lichtman? 

iVIr. Riker-The same objection as to the last 
20 conversation. 

The Court-The same ruling . 
Defendant's counsel pray an exception to this 

ruling of the Court. 
Except ion allowed : let it be sealed, and it is 

sealed accord ingly. 
FREDERIC ADAMS, [r.,. S.] 

Cirwit Court .Tudge. • 

Q. ·were there any instrnctions? A . i\s to the ship -
30 ments made to Mr. Lichtman ? 

Q. Yes. A . Yes, sir. 
Q. ·what ? A . That th is certain class of goods were 

to be sh ipped to M r. Lichtman and billed up to him. 
Q. \~T as anything said to you further about those 

L ichtman goods? A . They were shipped over, and I 
either sent o,·er fo r a check 01· Mr. Lichtman brought 
it in , and he instructed me to get it out befo re Mr. Baker 
got there. 
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Q. What was that instruction? .,l. \~/]~;, that was 

both sides, so far as that is concerned. 
Q. \i\That do you mean by "from both sides"? A. 

M r. Lichtman and Mr. Guigues both. 
Q. Diel you get that sort of instruction from Licht-

man? A. I did. 
Q. From which Mr. Lichtman? A. I presume it was 

this one-over the telephone; I recognized his voice as 
such. 

Q. So that it came over the telephone? A. Yes, sir. 10 
Q. Tell us \\'hat that was. A. Simply Mr. Baker 

would be here to-morrow--
M r. Riker-I desire to interpose an objection 

on the ground that this M'r. Lichtman has not 
yet been connected with the defendant in this 
case; you cannot bind him by conspiracy; and 
also on the ground that this appears to be a 
reliance on the telephone, which I do not under-
stand to be a recognized means of iclentif1cation. 

The Court [after argument]-The question 20 
that constantly presents itself to a trial judge is 
not with respect to what certain testimony con-
clusively proves, but what it tends to show. 
Now, there is some evidence in the case from 
which a.n agency might be inferred in the busi-
ness by M r. Abe Lichtman for Mr. Julius Licht-
man. As to the telephone call, I have no doubt 
that testimony of telephone messages in a voice 
recognized by the receiver is competent. 

i\/Ir. Riker-Your Honor will remember that 30 
he said he presumed it was his voice. 

Mr. Skinner-He added, "I recognized his 
voice." 

The Court-He did not see him, but he 
thought he knew his voice. 

Defendant's counsel pray an exception to this 
ruling of the Court. 
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Exception allowed ; let it be sealed, and it 1s 
sealed according! y. 

FREDERIC A DAMS, [ L. S.] 
Circnit Conrt Judge. 

'['l'he stenographer reads the last question and 
answer.] 

vVitness-Ancl that I should ship the goods 
out before he got there. 

10 Q. [By the Court.] This is what you got over the 
telephone, is it? A . Yes, sir. 

Q. [By Mr. Skinner.] Diel you ever see M r. Abe 
L ichtman around the works there? A . Y~s, sir. 

Q. W1hat was he doing there ? A . Looking at the 
stuff; looking over the stuff that he was getting from 
there, and different lines of stuff throughout the fac-
tory. 

'Q . Diel y011 ever get any payment for Mr. Guigues 
from the Lichtrnans for the goods shipped to them? 

20 A . Drid I ever get any payments for Mr. Guigues? 
Q. Yes. A . Sure, I got the checks; most of them 

passed through my hands. 
Q. Diel yon get any of them other than by mail; tlrnt 

is, personally? A . Oh, yes, I would go over for them, 
and part of the time he would come over a,ncl bring 
them. 

Q. \,Vho do you mean. would co1me ove-r? A. Mr. 
Abe Lichtman. 

Q. Then the payments fo r these goods were made 
by M.r. Abe Lichtman? A . Yes, sir. The check was 

30 signed "J ulins Lichtman ." 
The Court-The check was handed to the wit-

ness; it was the check of hi s fathe r. 
vVitness-"A. Lichtman, Attorney," I think. 

Q. fBy the Court.] You think that was the check? 
A . Yes, sir ; "Julius Lichtman, A . Lichtman, Attor-
ney," I think. 

Q. [By Mr. Skinner.] Diel you make up and render 
to Julius Lichtman any statements of the account as 
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between him and Guig-ues? A. Different settlements, 
yes, when a settlement was made. Sometimes we would 
receive checks on account, but when a settlement was 
made we would make up statements. 

Q. And the statement would conta.in what? 
Objected to. 
Mr. Skinner-\~Te now call for the production 

of the receipted bills in the possession of Julius 
Lichtman, the defendant, for goods purchased 
from Guigues during- the period mentioned, also 10 
the checks. 

Mr. Riker-Just what is it you want? 
Mr. Skinner-Any and all receipted bills for 

goods purchased by Mr. Lichtman from Albert 
A . Guigues during the years 1904 and 1905, up 
to September 8th, also the checks for the same 
period. 

Mr. MacMahon-That is all we have [hand-
ing papers to plaintiff's counsel]. 

Mr. Skinner-The receipted bills, haven't you 2o 
those? 

Mr. MacMahon--No. 
Mr. Skinner-Then the record will show that 

in res11onse to my call there is given to me a 
number of checks--there are eleven-and that 
the defendant says that he is not in possession 
of any receipted bills. 

Mr. Riker-No, he does not sa.y that; he says 
that there were none, a.nd therefore he produces 
none. 30 

TVIr . Skinner-That is the statement of the de-
fendant, Julius Lichtman? 

iV[r. Riker-That is the statement ma.de on 
behalf of the defendant made by his counsel. 

l\fr. Skinner-I will return one of the eleven 
checks; making ten only that he produces, the 
one that I returned not being to the order of 
Mr. Guigues. I call partic{t!arly for a. check of 
the date of December 30, 1904. It is not m-
cluded in. those that the defendant produced. 
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Mr. Riker-,That is all. \/1/ e produce ten ad-
ditional checks [handing papers to plaintiff's 
counsel]. 

M r. Skinner-I aga in call pai·ticularly for the 
check of the elate of December 30, 1904, not find-
ing it among these. I think perhaps I have it. 
I mean to say that our credit is two clays later. 
I was asking with reference to a elate that we 
believed to be the elate of payment, and I find 
one of December 28th that, I think, is the one 
I am asking about. 

Q. I show you, Mr. Elliott, a check bearing elate De-
cember 28, 1904, for $890.21, signed "J. Lichtman, A. 
Lichtman, At'torney," and ask you. if that resembles in 
any way the checks that you have been speaking of as 
rtcei vecl by you? A . Yes, sir. 

Q. How does it resemble them? A . \,Veil, it is rhe 
same check I handled. 

Mr. Skinner-I offer this check in evidence. 
20 [Marked E.o:. P3.] 

Mr. Riker-I understand the rule to be that, 
the checks having been called for, they a.re in 
evidence when produced in response to the call 
of the plain'liff. 

Mr. Skinner-I do not feel myself bound by 
counsel's understanding, but I object to his 
statement of it now. 

Mr. Riker-I understand when they are called 
for by either party they are in evidence. 

30 The Court-I will rule on the question when 
it arises. 

Mr. Skinner-I again call specifically for a 
check of February 7, 1905, or with in a clay or 
two prior to that. 

Mr. Riker-February 6, 1905 [handing paper 
to plaintiff's counsel]. 

Mr. Ski nner-Possibly we have not yet go't 
all the checks withi n that period. Then I will 
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call again for all the checks within the period 
that I have j ust named. 

lVIr. Riker-The trouble is that your call is 
for all the checks, and we therefore have not 
sorted them out, and you ask us to sort them 
out now. Your call is fo r all the checks. We 
have got all the ohecks here, in accordance with 
your call. T here is another one [handing paper 
to plaintiff's counsel]. 

Q. Now I show you, Mr. Elliott, check bearing date 10 
December 2, 1904, by J. Lichtman, to the order of A. 
A. Guigues, $2,000, and ask you if that is one of the 
checks that came to Mr. Guigues [shown to witness] ? 
A. It looks as though it is the same check; this is 
Guigues's indorsement. 

Mr. Skinner~I offer it in evidence. 
[l\l[arked E:r. P4.] 
Mr. Skinner-I offer in evidence a check bear-

ing date J anuary 30, 1905, for $rooo. 
Marked [E.i·. P5.] 
Mr. Skinner-Also check of February 6, 1905, 

fo r $248.60, to the order of Guigues. 
[Marked £,,,: . P6.J 

Q. Now, Mr. Eliott, as you made these entries in the 
three books you have spoken of-I think you said 
that you made up statements. To whom did you ever 
rtnder any of those statements in person? A . Mr. Abe 
L ichtman . 

20 

Q. Do you recall whether any of those checks that I 
have been offering, Exh,i,b-its P3, P4, P5 a,nd) P.6, were 30 
received by you under those ci rcumstances? 

Mr. Riket~Uncler what circumstances? 
M r. Skinner-Circumstances of the tende ring 

of a settlement statement to Mr. Abe Lichtman. 
A . I couldn't positively specify the check that I re-

ceived at any particular t ime; that is, I can't identify 
these checks and refer to any exact elate out of my head 
that I took any of them. 

13 COR 
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Q. \,Veil, have you· any recollection- A . I went 
over there several times after money. 

Q. No, but have you any recollection of going there 
after money with a statement and getting it at the-

Objected to as leading. 
Mr. •Skinner-He has said that he went there 

with a statement and got the money. 
Q. Diel you ever do that at or around any of the 

elates that appear on those two checks? A. Yes ; that 
] o is, during the months after July, any time thereafter, 

right along. 
Q. July of what year ? A. 1904. 
Q. \;\/ell, now, this paper that was marked P2 for 

identification, I think you said 'that that was a copy of 
the pr ivate books that you kept. \;\/ho made the copy? 
A . I made it. 

Q. When did you make it? A . During the 1st of 
January, 1908. 

Q. I ask you to use those yellow sheets, ma1;kecl P2 
20 fo r identification, as memoranda to refresh your mem-

ory, and after thus refreshing your memory, to tell us 
whether there were any goods sold to M r. Lichtman 
between November 28, 1904, and January 21, 1905, 
both of these elates inclusive. 

Nir. Riker-Objection is made to the use .of 
those papers for the purposes suggested on the 
ground that the or iginals a re not accounted for, 
and that a copy of a memorandum is not a 
memorandum that can be used to refresh mem-

3 l) ory. The original is the thing that is capable of 
use, and if this testimony is competent, if this 
way of testifying is legal at all, it must be based 
upon the original and not upon a copy. I fur-
ther object on the ground that the books of Mr. 
Guigues are not evidence of anything except as 
admissions against himself, where he is directly 
concerned, and are not evidence in a controversy 
between third parties; that if they are evidences 
at all they are evidence under the law merchant 
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between the parties, and not between third 
parties. 

T he Court [after a rgument]-The reference 
to \,Vigmore seems to authenticate the use of a 
copy for the purpose of refreshing recollection. 
The books were not in the custody of the wit-
ness; they were not books for which he was 
responsible after he left the employ of Mr. 
Guigues. I hardly think he ought to be required 
to hunt them up. I think that this paper is 10 
aclm issable fo r the purpose that I indicate. That 
leads me to overrule the objection. 

Defendant's counsel pray an exception to this 
ruling of the Court. 

Exception allowed; let it be sealed, and it is 
sealed accordingly. 

FR@ERIC ADAMS, [L. S.] 
Circuit Court Judge. 

i\fr. Riker-Now I desire to cross-examine 
upon what he proposes to use. :.10 

The Court-Yes, you may do that. 

By Mr. R iker : 
Q. Now, Mr. E lliott, the origi nal books which you 

have made a copy of fo r some unexplained reason, what 
did you enter in those? A . The original books was a 
journal--

Q. vVhat did you enter? A. The shi pment of stuff 
that went out to Lichtman. 

Q. Did you make the shipments? A . I made part of 
them personall y. 30 

Q. And the other entries that you made in the books 
of the shipments, who gave you those? A. Other than 
those I shipped myself? 

Q. Yes. A. From a little shipping book that was 
used in this one department, shi pping the stuff to Mr. 
Lichtman, a little book of that size (indicating), a little 
book with a fold in it, and the gross weight was put 
in there, and the net weigh t and the balance; if the re 



10 

20 

IOO JOSHUA L. ELLIO'l''l'-DIREC'l'. 

was any allowance or anything, it was put there; and it 
was transferred from there to the journal. 

Q. Diel you verify those shipments that were sup-
posed to be contained in that little book? A . I weighed 
part of them myself. 

Q. Those are the ones that you made yomself? 
A. Those are the ones that I transferred, that I made 
myself? 

Q. Yes. A . Those I personally shipped myself. 
Q. Yes. A. I didn't testify to that. 
Q. vVhat part of the entries of sh ipments were of 

shipments made by yomself? A. \i\lhat part of the 
shipments were made by myself? 

Q. \~1hat part of the entries that you put in the 
book- A. I made the entry from the little ship-
ping book, whether I shipped it m whether the shipping 
clerk shipped it. 

The Court-I think you were answering be-
fore the question was completely asked. 

Q. \Vhat I want to ask i's what entries in the books 
that you have produced for refreshment of memory 
copies of were shipments made by you personally? 
A. Oh, there were several of them. · 

Q. Can >'OU identify them and pick them out? A. I 
can identify probably live or six of them, but I can't 
identifv them all. 

Q. Ho"· many years ago is this, Mr. Elliott? A. 
Oh, 1904 and r905 and 1906 and 1907. This isn't per-
taining to the butts split alone, you unclerstancl. 

30 Q. I am talking about the entries in the books of 
which vou proclucccl copies to refresh your memory, and 
I ask you :is to the entries that show shipments to Licht-
man. How many of those were made by you person-
ally? .4. That I can identify? 

Q. Yes. A. \i\lhy, I should judge there woulcl be 
three or fot11r, not over live or six, at the outside. 

Q. And as to the other entries or ship111ents, you 
simply took a memorandum furnished to you by so111e-
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one else? A . I took the book, the little shipping book. 
l saw the stuff before it went out, and so I know the 
stuff did go. As to the exa.ct weight to the ounce, I 
can't swear to. 

Q. How do you know it went, if you didn't see it go ? 
A. I ordered the truck and saw the truck go by the 
wi ndow a dozen times, delivered. over there. A tele-
phone call came up. "This stuff isn't right, there is too 
much pickle in it." 

Q. Bu-t the entries yon wer.e refresh ing your memory 10 
of were not things that you did yourself, with possibly 

, two or three or five or six exceptions? A . I can iden-
tify two or three, perhaps five or six, that I did myself, 
hut I can't identify each individual shipment; some 
special stuff I can identify . 

Mr. Riker-I object to the use of the memo-
randum except fo r the purpose of tho,e sh ip-
ments that he can identi fy . 

By Mr. Skinner : 
Q. Mr. E lliott, let us understand a little more clearly 20 

about this book. Some of the entries, I understand you 
lo say, that were made in the private books, were made 
by you from some other book, called the shipping book, 
was it ? A . A li ttle shipping book, a little folding book. 

Q. \i\lhat was the course of business there as to the 
use of that little shipping book. \,\/ho had that, or who 
made the entries there? A. \ •\lhy, generally, a kid by 
the name Bambrick, I think; that is, a boy about seven-
teen years old; he wasn't a kid. \>\/ell, he had that rec-
ord; that is, he made records in it; and I did. :mcl I 80 
don't know whether lVIr. Conway did or not; but I 
know those . two. 

Q. Did you have any direction or supervision over the 
boy, Bambrick? A . Yes, he was generally in the office, 
one of the office staff. 

Q. Did he have any duty at ,all with reference to these 
ent ri es after he had made them ? \i\lhat was he to clo 
with them? A. T urn them in to the of-lice. 
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Q. 'What? A . Turn the book in to the office to say 
the stuff was shipped; that was as far as it went. 

Q. \,\Then you say that he turned that in to the office, 
do you mean throw them in the door? A . No, brought 
them in and laid them on the desk, said, "Mr. E lliott, 
the stuff is shipped; here is the book." 

Q. And what would you do? A . Billed the stuff, 
enter it in the journal and carry it along under the last 
column. 

1 O Q. How fa r does that apply to the entries of soip-
rnents in the pri vale book that were not made by you? 
A . l don't exactly catch that question. 

Q. As to the entries in the book of shipments that 
were not made by you, were all of them shipments that 
were reported to you by this young fellow, Bambrick, 
or were only· part of ti'.lern shipments that were reported 
to you by Bambrick, as to those that you had not looked 
after yourself? 

Mr. Riker--,Not includ ing the ones that he 
20 made himself. There were some made by him-

self. 
A . There were some made by other parties. 

Mr. Riker--,Now, I obj ect to it on the ground 
it is immater ial. T he question is the use of 
memoranda to refresh this man's memory of 
facts ivithin his own knowledge. Now, the fact 
of whether those were reported to him by Bam-
brick or somebody else is not a material fact in 
this cause, and, therefo1·e, the question is irn-

30 material. 
The Court [after argument] - ! would like to 

examjne this question a li ttl e further before 
rul ing . I have never gone so deep into• the sub-
ject of memoranda before. 

M r. Skinner-I think I should ask the Court 
at this point to permit the interruption of thi s 
witness' testimony, for the purpose of showing 
what inqu iry has been made as to the existence 
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of the or iginal books, thus poss ibly relieving the 
case of any question as to the admissibility of 
the memoranda . 

'rhe Court [after cliscussion]-You ma.y go 
on. 

Iv[r. Skinner-I wi ll therefore withdraw Mr. 
E lliott for fhe present. 

[The witness' is directed to stand aside for the 
p resent.] 

George foston, sworn in behalf of plaintiff. 10 
Di'rect examination, by Mr. Skinner. 
Q. Mr. Inston, what is your employment? A . Ex-

pert accountant and auditor. 
Q. Employed by whom? A . Lucius Beebe & Sons, 

of Boston. 
Q. And have you ever hacl any connection with the 

Corona Kiel Company in its different forms? A. 'Nith 
the Corona Kiel Manufacturing Company. 

Q. Diel yon ever visit the factory of Albert A. Gui-
gues, in this city? A. I have. 20 

Q. 1i\lhat do you think was your earliest visit? A. I 
shoulcl think some time in the ea.rly pa.rt o-f 1906. 

Q. vVhat did you do on the various occasions that 
you were at the office of Mr. Guigues, with reference 
to the books? A. I was sent clown to-

Mr. Skinner-No. 
Q. [By the Court.] What did you do? A . I ex-

aminecl the books. 
Q. [By Mr. Skinner] Well, for whom did you go to 

the office of Mr. Guigues? A . Corona Kiel Manufac- 30 
tu ri ng Co,mpany. 

Q. And as its representative, what did you do when 
you were there? I mea.n simply the general character 
of your work while there . A. I examined the books of 
account. 

Q. ·Do not answer this question until Mr. Riker has 
an opportunity to object. D iel you ever hear anyth ing 



104 GJ,;ORCE 1NS'l'ON-DIREC'l'. 

of any private books showing the sales by Guigues to 
any other persons than the Corona Kiel Company? 
A. Yes. 

Q. Did you ever make search for those books? A. 
I die\. 

Q. When was it ? A. I should say that was in Feb-
ruary, 1908. 

Q. r\ncl where was it? A. J\t the Guigues Leather 
Company's plant, foot of Lister avenue and Lockwood 

1 O street. 
Q. \/\lhy did you make it? A. Because I was told 

that there were three-
Objected to . 

'Q. \/\/hat did you look fo r ? A . Three special books, 
a journal, cash-book and day-book-a ledger. 

Q. Was Guigues there? A. No, si r. 
Q. Diel you find them? A. No, sir. 
Q. Diel you fine\ any books? A. Oh, yes, the regu-

lar factory books, which I had seen before. 
20 Q. Before that had you seen Guigues? A . Yes, sir; 

the night before. 
Q. And where was that? A. At the Manhattan 

Hotel, New York. 
Q. And was anything said at that interview about 

the books I have mentioned? 
Objected to. 
Mr. Riker-I object on the ground that the 

testimony is incompetent, as being testimony o[ 
a conversation not in the presence of the cle--

3() fenclant. 
The Court-Under the theory I have adopted 

in trying this case, there was a founclati.Jn ),tic! 
for this inquiry, so I will overrule your objec-
tion. 

Defendant's coun sel pray an exception to this 
ruling of the Court. 
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Exception allowed; let it be sealed, and it is 
sealed accordingly. 

FREDERIC ADAMS, [1,. s.] 
Circuit Court Judge. 

Q. [Question read.] A. Yes, sir. 
Q. Just tell us what was said about the books. 

Objected to on the same ground. 
Objection overruled. 
Defendant's counsel pray an exception to this 

rnling of the Court. 10 
Exception allowed; let it be sealed, and it is 

sealed accordingly. 
F1u:DJ,:tnc ADAMS, [ 1,. s.] 

Cirw,it Court Judge. 

A. Mr. Baker, Mr. Guigues and myself were at the 
Manhattan Hotel; and a general conversation-

Q. Tell us what was said about the books, and noth-
ing else. A. Mr. Guigues sai d that if I would come to 
the factory on the following clay at eight o'clock in the 20 
morning, he would permit me to examine these three 
special books, which he described to me as being th ree 
narrow books; that is, they were long and thin, jus t the 
regular foo lscap size books. 

Q. He said that you could examine them? A. Yes, 
sir. 

Q. Vvas what he sa.id the first that was said a:bout 
those books at that conversation? A. Vlell, I asked 
him the direct question whether the books existed. 

Q. Tell us what you said about that. A. I asked 30 
1\tfr. Guigues whether ~here were a separate set of books 
kept in which special sales had been made, and he said 
there were, and that these books were in the safe a.t the 
factory, and if I would meet him there at eight o'clock 
on the following morning, he would permit me to make 
an examination of them. 

Q. And you went there the next morning? A. I did, 
sir. 

14 COR 
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Q. And was he there? A. No, sir. 
Q. And did you make any inquiry about the books? 

A. I did. 
Q. Tell us what you did. A. I waited around for 

about two hours, perhaps, and then a telephone message 
came, and Mr. Garner, the then treasurer of the com-
pany, stated it was for Mr. Guigues and that Mr. Gui-
gues stated that he had fallen off a car-

Objected to. · 
l,J Objection sustained. 

Mr. Skinner-I will consent that it be stricken 
out. 

Q. I want only about the books. You heard some-
thing, and then you went on and die\ what? A. Then I 
asked Mr. Garner for the books, and he opened the safe 
and made a search for them, and I saw exactly the 
search, and they were not there; and then Mr. Garner 
said that the books-

The Court-No. 
20 ( Question reacl.) 

Q. · Diel you do anything further in your attempt to 
get the books than to watch 1/fr. Garner's search? 

The Court-Answer that yes or no. 
A. Yes, I die\. 
Q. \~That did you do? A. I went to the accountant 

who was examining the books of the Guigues Leather 
Company. 

Q. \V110 was he? A. I think it was Mr. Smith-
some audit company in the Globe building. 

80 Q. What did you do when you got to Mr. Smith? A. 
I presented a letter from Mr. Garner, who gave me an 
01 der to get those books. 

Q. "Who was Mr. Garner? A . He claimed to be the 
new treasurer of the company after Mr. Elliott resigned. 

Q. \\There did you see Mr. Garner? A. At the fac-
tory. It was he who searched for the books. 

Q. So that after Garner searched for the books, he 
gave you some letter to Smith, and you went to Smith 
and asked him for the books? A. Yes, sir. 
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Q. And what did he say? 
Mr. Riker-I object. This inquiry was made 

in 1908, not for the purpose of this suit, and the 
proper source of inquiry is Mr. Guigues. He is 
the person who owns the books, according to the 
testimony which you have introduced, and he is 
the proper person to explain what books are not 
available. He is available. You have his ad-
dress. 

Mr. Skinner-Why do you say that? 10 
l\ifr. Riker-VVe have it. I will give it to you. 
Mr. Skinner-Then I will call for it no,,,_ 
Mr. Riker-I will give it to you. 
The Court-The question is whether what Mr. 

Smith said is competent. I think it is not. 
( After discussion the question was with-

drawn.) 
Q. You say something about Smith being the account-

ant of the company. 
Mr. Riker-No, he said he was· an accountant 20 

in the Globe building, as I understand the testi-
mony. 

\\fitness-He was an accountant-
Mr. Riker-\i\Tas it not Scott? 
\Vitness- No, I think the name was Smith. 

The New Jersey Audit Company; I think it was 
called The New Jersey Audit Company. 

The Court-\Vell, whatever his name was, he 
was the accountant of the New Jersey Audit 
Company. ao 

\Vitness-He was the accountant of the Gui-
gues Leather Company: he had the books there. 
the regular factory books, sir. 

Mr. Skinner-If your Honor please, I think I 
ought to be permitted to show, that, asking A 
for the books, he was told by A, "Go to B, who 
has got them," and B says, "I have not got them : 
C has got them," and that he goes around from 
pillar to post without getting them . 
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The Court-VVdl, I think you have clone that 
in an indirect way. "You made application to 
Mr. J ohn Smith . D iel you get them?" "No." 
' 'You asked for them?" "Yes." "Diel you get 
them ?" "No." "Pursuant to anything that 
Mr. Smith said to you about the books, did you 
do anything else-did you go to see anybody 
else?'' That is often clone. 

Q. Diel you get them from M r. Smith , or M r. Scott, 
10 or whatever his name was?. A . No, sir ; but he gave 

111e two check books and a personal bank book of Mr. 
Guigues's, in which the checks were entered. 

The Court-Shall we call him Sm ith ? 
·witness-I am pretty sure the name was 

Smith . 
The Court-\Vell, we will call him Smith. 
\Vitness-Of the New Jersey Audit Company. 

Q. \~That became of those books? A. I took them 
over to the-

20 Q. U ltimately what became of them ? 
Objected to. 

Q. Have we got them now? A. I don't have them . 
Q. (By the Court)-A bank book and two check 

books; is that what I understand? A . Yes. sir; a bank 
book of the Federal T rust Company and two check 
books. 

Q. (By Mr. Skinner)-Do you know where they are? 
A . No, sir. 

Q. After that did you go to anybody else looking for 
3() those three private books? A . Yes, si-r; I wen t to Mr. 

Guigues. 
Q. And what did you say to Guigues a.nd what 

did he say to you? A . I went to Mr.t Guigues, and I 
tole! him I was disappointed in his not meeting me, and 
he sa id he had been looking for those books himself and 
hadn't found them and couldn 't /incl them and didn't 
know where they were. 

Q. Since that time have you had any other conversa-
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lion with Mr. Guigues on the subj ect of the books? A. 
Yes, si r ; on several occasions. 

Q. Tell us what was said about the books. A. 011 
each occasion that I saw M'r. Guigues, the time that he 
11as being examined in bankruptcy proceedings, I asked 
him specifica lly about those books, and he always denied 
knowledge of them and sa id that they didn't seem to be 
in existence. 

Q. \Vhat was the time you speak of, when he was be-
ing examined in bankruptcy? A. I think that was in 10 
the latter part of 1908. 

Q. Later than that have you seen them at all ? A . 
No, si r; but I inquired from the former bookkeeper and 
st~nographer. 

Q. \1Vhere did you go? \!\Thorn do you mean? A. I 
went to see iVIr. Francis, who was-

Mr. Riker-This is all taken under the same 
objection, if your Honor please. 

The Court-You do not object to the hunt for 
the books? 20 

iVIr. Riker-No. 
The Court-\1\Tell, that is all ll'e are inquiring 

about now. 
Q. Whom did you go to? A. Mr. Francis. 
Q. \Vho was he? A . He 11·as the bookkeeper of the 

Guigues Leather Company. 
Q. When? A . In 1908. 

Q. Diel you get the books from him? A . >Io, sir. 
He said that he had made every-

Q. Diel you ask for them? A . I clicl, sir. 30 
Q. 'Nhom did you go to after that. A . I went to see 

Miss Bauerfelt, the stenographer for the Guigues 
Leather Company. 

Q. Diel you get the books? A . No, sir; she simply 
described them. 

Q. And have you made any further inquiry? A. . 
Yes, sir. 

Q. W here? A . From Mr. Elliott. 
Q. A'nyth ing further? A . No. I think that is the ex-
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tent of it. I couldn' t fine\ him anywhere; nobody had 
them . 

Cross-examination, by Mr. Riker. 
Q. \1\Then did you inquire fo r Mr. Elliott? A . Well, 
inquired for Mr. Elliott when he was in the bank-

ruptcy court, at Newark, giving testimony. 
Q. After he had been discharged by the Guigues 

Leather Company? A . Oh, yes. 
10 Q. No longer in their employ? A . Yes. 

Q. And had not been for some time when you 111-

quired? A . I inquired, yes . 
Q. That is the time you inquired? A . Yes, sir. 
Q. You asked him whether he had the books? A . I 

asked him if he had any knowledge of it. 
Q. That was in August, after Mr. Guigues had dis-

charged him? A . Yes. 
Q. You went to him for knowledge of Mr. Guigues's 

book at that time, did you ? A. Yes, sir. 
20 Q. Now, thi s bank book and two check books that you 

got from Smith or Scott, private books of Mr. Guigues's, 
what did you do with them? A . I examined them. 

Q. \i\lhat did you do with them? A . I took them to 
the office of Pitney, Hardin & Skinner and made an ex-
amination there. 

Redirect examination, by Mr. Skinner. 
Q. Mr. Inston, counsel sa id in hi s quest ion, as it was 

fram ed, that you were asked if you saw E lliott after he 
30 was discharged by Mr. Guigues. Do you know whether 

he was discharged or not? A . Mr. Elliott told me that 
he had left the employ. I didn't know that he was dis-
charged; he told me that he resigned . 

:i\fr. Skinner-N ow I call for the address ot 
Mr. Guigues. 

Mr. Riker-His ad dress is Ki ngston, l\'cw J er-
sey. 

• 
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Abra./wm Lichtman, sworn in behalf of plaintiff. 
Direct examination, by Mr. Skinner. 
Q. Mr. Lichtman, you are the son of Julius Lichtman, 

are you not? A . Yes, sir. 
Q. I want to preface my question by saying to you 

that I am going to question you only about the where-
,. abouts of Mr. Albert A. Guigues, and to ask you to be 

good enough to confine your answer to that subject so 
far as my questions are confined to that subject. 

Mr. Riker-I do not think that is a material 10 
question at this time. Vl/e have given these gen-
tlemen at their call an address of Mr. Guigues, 
and we cannot now have Mr. Lichtman subjected 
to examination upon our information that we 
gave them in answer to a call. This is not part 
of the case. 

Mr. Skinner-It was volunteered as a part of 
our attempt to account for these books, and when 
the statement of counsel was made that we knew 
where he was, I called attention to the fact that 20 
that was hardly justified, and then he said that 
he knew, and I asked him for the address. It 
may be that we will do something further in the 
matter of accounting for the non-production of 
the books. 

The Court-I see no objection to the line of in-
quiry proposed. 

Defendant's counsel pray an exception to this 
ruling of the Court. 

Exception allowed; let it be sealed, and it is 30 
signed and sealed accordingly. 

FREDERIC ADAMS, [r,. s.J 
Circuit Conrt Judge. 

Q. Mr. Lichtman, the information just given in open 
court that Mr. Guigues was in Kingston, New Jersey, 
came from you, did it not? A. Yes. 

Q. How do you know that IVPr. Guigues is now at 
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Kingston, New Jersey? A. Now I couldn't say; the 
last I knew. 

Q. T hen you were not giving the information as to 
Mr. Guigues being there now? A. \!\Tell , I don 't know 
where he is at this present minute. 

Q. Do you know where he was yesterday? A. No, 
Sl r. 

Q. O r the day befo re? A . No, sir. 
Q. Or the week before? A . No, sir. 

10 Q. What is the latest information that you have as to 
where Mr. Guigues is ? A. Well, I couldn 't say exactly, 
but it was somewhere around when this case was first 
put aga inst us, when this suit was commenced. I nat-
urally made it my business to find out where Mr. Gui-
gues was and where he stood on this matter, what he 
had to say, -and-

Q. Did you find him? A . No, sir. 
Q. And when was that? A. vVhat is that? 
Q. That was when the suit was begun? A . Yes sir ; 

20 not r ight away. 
Q. Back in 1910? A . \1\Tell, I couldn't say exactly; I 

clon't remember the elate. 
Q. Well , was it in the year 1910? A . \l\lell , if you 

will allow me to talk a little fur ther, I wi ll answer your 
question. I was in Europe at the time these papers were 
served on the firm, and my own papers, and, naturally, 
there was no answer given until I returned from Europe, 
and then we, naturally, hired counsel-

Q. And then it was after you returned from E urope? 
30 A . -and, naturall y, I wanted to know by what means 

at all th is suit was dared to be commencecl-
Q. \~fell , it was after your return from Europe that 

you sought to find Mr. Guigues, was it? A . Absolutely. 
Q. Ami when did you return from Europe? A . I 

can't say exactly now. 
Q. Approximately? A . \ i\Tell , no; I go so ve ry often 

that it is pretty hard to be exact. 
Q. \ ,Vere you not married at that time? 

' 
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Mr. MacMahon-This is since the case was 
started. That was only last December. 

Q. Have you any 1,vay of fixing the year of your in-
quiry for Mr. Guigues? A . Yes, sir; I have by looking 
up letters. 

Q. Not without that? A . No, sir. I think I tele-
phoned Mr. E lliott to give me the information. 

Q. I am asking about the time. A . \ii/ ell, I am trying 
to fix the time by that. 

Q. Well , canyoufixitbythat? A . I think so. 10 
Q. \~Tell , when was that? A. I wi ll have to get my 

copy-book to look up the matter. And I also wrote an-
other letter to Mr. Guigues's brother in Newark, which 
I got from the directory, and asked him if he wouldn't 
be kind enough to advise me, if he possibly could, of the 
address of his brother, where I could get him, and, nat-
urally, I wrote Mr. Guigues in Newark, and he an-
swered me by saying, "My brother can, no doubt, be 
iou!t1d at Kingston, New J ersey." 

Q. \~Then was that? A. I can't say. •20 
Q. \Nell, you are so very exact- A. No, I am not 

exact; I can't be exact. 
Q. Is that the last you heard? A . You want an ex-

act ans\:ver, and I can't ·give it. 
Q. No, you a re mistaken ; I wan t the best answer you 

can g ive. A . The best answer wi ll be that I can g ive 
you exactly to-morrow morning, when my copy-book, 
the firm's, will be produced, and you can see where I 
tried to find him. 

Q. \i\Tas that the last time anybody told you anything· 30 
as to where Guigues was? A . Yes, sir. 

Q. And whatever information you gave here to-day 
in court as to Mr. Guigues's present address was based 
on this information that you have been telling us was 
received some time ago, the exact date you do not re-
member? A . Yes, sir. 

Q. And to-morrow you can tell us when that was? 
A. Yes, sir; you can have the exact elate of the letters. 

1$ COR 
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Q. I do not want them ; I want the time, that is all . 
A . All right. 

Q. r\ t any rate, it was more than a. year ago, was it 
not ? A . That I can' t say. Those things are-

Q. \Veil, at any rate it was more than six months ago; 
can you not say that? A . I will tell you exactly to-
n.1orrow 111orning . 

Q. Can 't you tell me no.w whether it was more than 
six months ago? A . For the reason that I want to be 

10 exact. 
Q. Can't you say now that it was at least six months 

ago, A . I am rather sure. 
Q. \ \Tell, you can be dead sure that it was more than 

th ree months ago? A . Absolutely not. 
Cross-examination waived. 

W illiam M . Brozc•11 , sworn in behalf of pla inti ff. 
Direct examination, by Mr. Skinner. 
Q. Mr. Brown, you a re an atto rney-at-law of thi s 

20 State? A. Yes, sir. 
Q. And have you been counsel fo r M r. Albert A. Gui-

g ues? A . I have been. 
Q. And have you had knowledge of his whereabouts? 

A . Yes, si r. 
Q. Where did he li ve in 1904 and 1905 ? A . Perth 

Amboy. 
Q. Do you know whether he left hi s res idence there? 

A . He did. 
Q. vVhen was that? A . I think that was in 1908, or 

30 thereabouts. 
Q. And do you know where he went to li ve after th at ? 

A . H e went tco •a farm at K ingston, near Princeton, N cw 
Jersey. 

Q. And do you know how long he stayed there? A . 
I don't know exactly how long he stayed there; I never 
was clown there to see him. I know that he told me 
about six months ago-he came in the office. and he to ld 
me that he hadn't been there in a yea r and a half, he sold 
the place. 
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Q. And did he tell yarn anything, then, at this time 
about six months· ago, as to where he was at that time? 
A. I asked him where he had been, and he said he had 
been clown on Long Island, in New York. He didn 't 
give any address. 

Q. Do you know where he is now? A. I do not. 

Cross-examina tion, by M r. Riker . 
Q. Are you Mr. Guigues's counsel now? A. \i\Tell , 

I haven't seen him to do any business for him in about 10 
a year and a half. 

Q. You have had no communication with him? A . 
VVell, he came in to see me about six months-probably 
six or eight months ago, I think. 

Q. VVell, then, you ,have seen him within a yea r and 
a half? 

T he Court-He said he ha<l clone no business 
for him. 

Q. Diel he ca.me to see you on a matter of business 
,,r that t ime? A . No, sir; merely a matter of knowing lW 
where I was going shooting in the fall. 

Q. J\ncl he told you that he was on Long Island? A. 
Told me that he had been on Long Island, in a hospital. 

Q. \ \There? A. I couldn't name the place. 
Q. Diel he name it at the time? A . He certai nly did. 

I asked him 1v'hat hospital he was in, and he sa id 11·hat 
it was. 

Q. What did he say about New York? A . He said 
he was living in New York. 

Q. Diel he give you his address? A . No, si r; I asked 30 
him fo r his address, and he said he didn't want anybody 
to know his address. 

Q. \i\Tas he going shooting with you? A. Yes, sir. 
T hat was the latter part of October. 

Q. But he did not tell you where you could find him 
or where you could address a letter to him ? A . He did 
not. 

M r. Skinner-Now, with the testimony that 
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we have before the Court as to the books, the 
search fo r them, their disappearance; the state-
ment by the owner of the bool~s; first, that he 
could not fine! them, that they had disappeared-
fi rst his promise to let them be examined, and 
then his statement that he could not find them; 
the inquiry that has been made to find the owner, 
Guigues, and the fact that any such inquiry is un-
availing, that Guigues is out of the State, out of 
rea:ch of subpcena; that to find him would be use-
less, so far as compelling his appearance here is 
concerned; it seems to me that w·e are in the situa-
tion, then, of having here copies of books of entry 
made in the course of business, and that these 
copies are evidential ; that the books themselves 
would be; that the copy may be offered in evi-
dence in place of the or iginal ; and I offer these 
yellow sheets, the copies referred to, in evidence. 

I think I should also make my offer on a sep-
2o arate ground . .I also call the Court's attention 

to the fact that these yellow sheets have been 
testified to by Mr. El liott as being the record of 
his past recollect ion of the events that a re re-
corded here on these sheets. 

iVIr. Riker-You are offering it as an exh ibit? 
Mr. Skinner~I offer it as an exhibi t, as a 

document in evidence, as hav ing probative force 
of itself, and not simply to be used as a memo-
randum by the witness, refreshing his memory, 

30 and that it then comes, from those two points of 
view, within the admissibility of copies of books 
of entry, the or iginal having been fou nd to be 
unavailable; and I have authority here in support 
of that position. 

Your Honor will remember that these entries 
in the books were statements or entries made by 
Guigues through hi s subordinate, at the direction 
of Guigues, and that Guigues was one of two 
people engaging in a joint wrong that was being 

. 
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perpetrated upon the plaintiff company, and that 
these statements by Guigues, made by him or his 
subordinate by his direction, would be statements 
that would bind the other joint tort feasor. 

M r. Riker-If your Honor please, I object to 
it on two grounds: First, that these yellow sl ips 
purport to be copies of certain books belongi ng to 
one Guigues, and that there has been no attempt 
made, so far as this evidence shows, by the plaint-
iff in th is case to produce Guigues or account for 10 
his absence, or any application to this Court for 
a commission to take his testimony outside of the 
State, for the purpose of showing that these 
books are unavailable, and in the absence of such 
testimony, testimony of what happened in 1908, 
nearly fo ur years ago, as to an inquiry, has no 
relevancy whatever. M r. Guigues may have lied 
at that time; he may have had some reason fo r 
sequestrating or concealing these books that does 
not exist now. 20 

The other object ion is fundamental, on the 
ground that the books themselves are not in evi-
dence in this cause. 

The rnle of evidence, as I ui1derstand it, which 
admits books of account at all, is based upon the 
custom of the law merchant, which allm\'ed the 
books of dealings between merchants, as between 
themselves, to be admiss ible in eviclence as to 
those transactions; that as to dealings between 
third parties, the books are evidence of admis- 80 
sions against the party that has made them in 
suits connected with his transactions with the 
other party to the suit, and that they arc not ad-
missions hinding anybody else. 

Mr. Guigues is not a party to this suit. There 
is nothing in th is record which charges a con-
spiracy or collusion or frauclulent dealing be-
tween Guig ues and the clefendant in this suit, 
and these books, the refore, are not admissible as 
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against Mr. Lichtman, the defendant in this suit, 
because they are not made so in any possible way, 
either in the pleatl ings or by the evidence in the 
cause, and therefore they are not evidence and 
cannot be used and cannot be admitted as evi-
dence in this cause, because they were not entries 
of dealings between the parties to the suit. 

[ Counsel argue.] 
Adjourned until to-morrow, Thursday, Janu-

10 ary 25, 1912, at ten o'clock A. ]VJ. 

THIRD DAY. 

TH URSDAY, January 25, 1912. 
Met pursuant to adjournment. 
Present, counsel as before stated. 

Mr. Riker-Now, if the Court please, before 
20 the Court passes upon the admissibility of the 

offer of the exhibit, I suppose the Court would 
des ire to have all the matter before it. I have 
not had the opportunity of examining Mr. 
E lliott, who produced the copy, on the vo ir dirr , 
and I think I should before your Honor passes 
on the ,admissibility of it as an exhibit. 

30 

The Court-You may exercise that right. 
Mr. Riker-Before I examine Mr. Elliott on 

it, I will ask counsel how much of this exhibit is 
included in his offer? 

Mr. Skinner-VVell , I think the truthfu.l an-
swer to Mr. Riker, stating the fact of yesterday 
and my offer of yeste rday, would be that all of it 
is offered; I am willing to state now that , if M r. 
Riker objects to part of it, I am willing to con-
fine my offer to such portions of it as rebte to 
th e peri od covered by this suit. 

Mr. Riker-\i\Tell, I certainly should ol,ject to 
anything going in that was not relevant to the 

' 
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issue. I should feel that to be my d nty to the 
Court. 

So that the offer is now confined, as I nncler-
stancl it, to snch parts of the exhibit as cover-

Mr. Skinner-If they can be separated. Let 
me see if they can be. [Counsel examines 
paper.] 

The offe r as now reduced is the offer of pages 
3 and 4 of the exhibit, and your Honor will un-
derstand that in making this reduction of the 10 
offer I do not "·ish to be understood as conced-
ing in any \\'ay that I might not properly offer 
the whole. I may later offer the rest of it. 

::vl r. Riker-The offer now is confined to these 
pages marked at the top in numerals "3" and "4." 
That is your specific offe r now . 

.T osh11a L. Elliott resumes the stand in behalf of 
plaintiff. 

By M r. R iker. 20 
Q. These pages, Mr. Elliott-showing you these 

sheets of paper-have no elate o f year on them. have 
they? A . These have not. 

Q. \Vere there any elates in the orig inal books? A . 
Yes, sir: and there is elates on the other sheets. 

Q. I ask you as to the items that are there contained 
in those particular sheets of paper, whether the original 
showed any elates of years? A . Yes, sir. 

Q. Then that is not a copy of the orig inal? A . Yes, 
sir. 30 

Q. An d still you say that the orig inals contained the 
dates of years, and these do not? A . They clo. 

Q. These do contain the elates of years? A . Yes, 
sir. Do you want to see it? 

Q. \1/hat elates of yea1·s do they contain? A . 1905 
[indicating on the paper). 

Q. January 3, 1905, is the only elate that appea rs on 
that of the year. Is there any elate in the original 
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books-on the preceding sheet, page 3? A. No, none 
on that. 

JvJr. Skinner-I ask that the record show that 
in asking these questions addressed to the wit-
ness lo tell what appeared on the original book, 
iV[ r. Riker is showing the witness the two sheets 
that have been offered as a refreshment of hi s 
memory. 

Q. Now, Mr. Elliott, what was your position 11·ith 
10 Mr. Guigues? A . From March, 1904-, up to the ti111e 

!\Ir. Conway resigned I had general charge of the office. 
Q. \\/hat time was that? A. From March, 1904, for 

about a year and a half, I should judge, when he re-
signed. The re111aindcr of the time I was assistant to 
l\rr. Guigues in the factory, throughout the factory in 
general. 

Q. Confining you r attention to the period first men-
tioned , what were your duties? A . I had charge of the 
office in general; that is, a ll receiving records were 

20 turned in to 111e, al l shippi ng records were turned in to 
me. all cash passed through 111y hands, and the books in 
general, the office force was under 111e, as well as, you 
might say, the shipping department was under 111y su-
pervision: I had to give out the soaks and check up the 
sh ipments, and 0. K. all those thing·s before they were 
billed . 

Q. Diel you keep the books? A . I did. 
Q. In your own handwriting? A . Yes, sir. 
Q. When did you make these yellow page copies 

30 which you have testified are copies of certain books of 
Mr. Guigues's? A. It was along in Dece111ber, r907, I 
should judge, the latter part of Dece111ber, or the rst of 
January, prior to my resig11ation shortly. 

Q. Before or after you resigned? A. Before. 
Q. How long before? A. Oh, somewhere between 

two and four weeks. 
Q. \\'as Mr. Guigues present when you made this 

copy? A . He 11·as at the factory, in the office and out 
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of the office; I don't know whether he knew it at the 
time or not. 

Q. Did you ask his permission to make a copy of his 
books? A . I did not. 

Q. How did you come to make a copy of his books 
without his permission? A . vVhy, did I , is t11at what 
you mean? 

Q. Yes. A . Simply for self-protection, you might 
say. 

Q. Then you were interested in making a copy of Mr. 10 
Guigues·s private books? A. For my own self . 

Q. What was your interest in making a copy of Mr. 
Guigues·s private books? A . At that t ime I was sec-
retary and treasurer of the Guigues Leather Company, 
and I didn't know to what extent this thing might rest 
on me if it ever came out, there was so much of it to 
keep under cover, and I simply made a copy of these 
books, in case it came out, that I could show where it 
went to and who sold the stuff, and so forth. 

Q. You were afraid that you might be implicated in 20 
a fraud? A. I was. 

Q. So you prepared vourself with what you call a 
copy of books? ()f c. ;.:aunt-pri vate books of account 
of Mr. Guigues's ·or that purpose? A. Yes, sir. 

Q. And you say tiiat Mr. Guigues knew that you were 
making this copy? A. I did not say it. 

Q. Diel you compare the copy with anyone? A. No 
one; I checked it back my ·-elf. 

Q. vVhat time of the a'"y or clays did you devote to 
this protective work? A. Anywhere from half-past 30 
seven o'clock in the morning ti ll five in the afternoon; I 
coulcl n"t specify the exact hour and minute, but any time 
during the clay. 

Q. Why did you put it upon sheets of yellow paper? 
A . That was memorandum paper I had in the office. 

Q. Why didn't you put it in a book? A . I had no 
book. 

r6 cm 
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Q. \\/hose paper was it that you were us ing? A. It 
belonged to the Guigues Leather Company. 

Q. Diel you copy all the items that appeared on the 
books that you allege you copied? A. How is that? 

Q. Diel you copy all the items on the books in ques-
tion . A . I did . 

Q. Now, Mr. Elliott, this is a copy of what? A. The 
ledger. 

Q. Of the ledger. A. Yes, sir. 
10 Q. Were there other books? A. '!'here was a jour-

nal, a cash book, and they were transferred to the ledger. 
Q. So that this is simply a copy of one of a series of 

three books? A. A copy of the final result. 
Q. How many accounts were there in the ledger? A. 

I should say there were five or six. 
Q. Have you copied them all. A. There was two or 

three small ones that I didn't copy. 
Q. T11en it is not so that this is a complete copy of the 

book from which these entries are alleged to be taken? 
20 A. It is a complete copy of that account. 

M r. Riker-I object to the offer now on the 
further ground that this appears to be only a 
copy of a set of books, and that a copy of a led-
ger, which is only admissible in connection with 
the books of original entry. 

The Court [after argument]-T·he question, 
then, is as to the admissibility of certain pages of 
yellow paper, which are said to be so many of a 
number of sheets of yellow paper as relate to the 

80 transactions within the period which is dealt with 
in this action. These pages are said to be a copy 
of entries in a certain ledger, one of three books 
regular kept by a Mr. Guigues, not a party to 
this suit, showing the account between him and 
the defendant in this case. The non-production 
of the ledger and of the other books is sufficient-
ly accounted for, and the. question therefore pre-
sents itself to me j ust as it would if we had the 
ledger here in court. 

• 
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I agree with the learned counsel for the de-. 
fendant that no New Jersey case has yet gone so 
far as to make a memorandum itself evidential. 
I wi ll consider it first from the point of view of 
a memora.ndum, and then from the point of view 
of an exhibit. vVe have cases which go so fa r 
as to say that a witness may testify from a mem-
orandum which he made at or about the time of 
the events which were referred to in the memo-
randum . He may not merely look at is to refresh Jo 
his memory; he may use it as a reminder of facts 
-even more, perhaps, than a reminder of facts, 
but as a private record made at the time of events, 
which he intended to record accurately, which he 
then knew about; and the existence of this mem-
orandum is thus of itself strong presumptive 
proof of the accuracy of its own statements. 
Never in my experience has a memorandum gone 
to the j ury; it has been used as an aid to the wit-
ness. Just so far as these pages are a memoran- :w 
dnm, or a copy of the memorandum, mack by the 
\\"itness at the time of the transactions which they 
record, he may use them as a memorandum. i\ 
copy, I am satisfied, under the references that 
have been handed to me, is as good as the orig-
inal, provided it is shown to be an accurate 
copy. I do not see how the aid which a memo-
randrnn n1ay give to a witness can cover any 
facts other than those of which he had personal 
and actual knowledge, fo r only as to those would 3 O 
he have any memory to be refreshed. So that 
there agai n I agree with counsel for the defen-
dant, as I understand it. So that, as these 
papesr may be supposed to be a memorandum, 
their use \\"ould be limited by the witness, ,Yho 
made the memorandum originally and 11"ho made 
the copy of it, to the record of such facts as he 
originally knew about. 
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Now as to this memorandum considered as an 
exhibit. 

To simplify the question, suppose we had the 
ledger itself here, what could we do with it? I 
agree again with the learned counsel for the de-
fendant that the use of it which is proposed would 
be outside of the rule of law merchant admitting 
a man's own books as evidence in his own favor 
against the other party to the suit. That was a 

10 rule which was an exception to the common law. 
It was introduced in the great commercial coun-
try of England from the necessity of the case. 
Ordinarily a man is not allowed to make evidence 
in his own favor, but the transactions of business 
and commerce are so complex, so voluminous, 
that no human memory can carry them, and 
therefore it was thought to become necessary to 
permit the introduction and the use of books 
regularly kept, in the clue course of business, as 

20 prima: facie proof, at least, of the transactions 
which they record, although it present the anom-
aly of a man making evidence in his own favor. 

30 

This is not that case at all, and if this ledger. 
if it were here, could be used, it would be upon 
considerations entirely outside of this ru le of the 
law merchant and which would be equally per-
suasive if the law merchant did not exist. 

\1/hat, then, is the situation? The point in a 
trover case is conversion. The question always 
is, Diel the defendant appropriate to his own 
use, to the exclusion of the plaintiff's right, 
property of which the plaintiff had the right of 
possession? I do not say that is a model defini-
tion, but, at any rate, it is near enough to the 
definition to be recognizable. The great ques-
tion is always whether that is proved by the plain-
tiff. The acquisition of another man's property 
by the defendant might be either lawful or 1111-

lawfol ; it might be either wrongful or not 

. 
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wrongful. And that is all that Chief Justice 
Hornblower means to say in the case recited. 
All that he means to say is that the point of the 
case is the conversion. V\lhether the convers ion 
was 11-rongful or otherw ise is narrative 111atter, 
a link in the evidential chain; something perhaps 
necessary to be proved in order to 111ake it satis-
facto rily appear to the Conrt and jury how the 
defendant got into possession, and yet that is not 
the material characteristic of the suit. It is not 10 
the test of liability. The test of liability is the 
proof or disproof of the conversion itself. \11/e 
are all familiar with the rnle that there are a 
certain class of cases in which demand is neces-
sary in a trover case. De111and is necessary where 
the acquisition of the property was not wrong-
ful. \i\lhere the acquisition was wrongful, the 
wrongful character of the act dispenses with the 
necessity of notice. 1'hat, of course, i111plies 
that there is a class of cases in which resort may 20 
be had to the instrumentality of an action of 
trover where the acquisition of the property was 
a wrongful act. There is a case in ~\few Jersey, 
of which I had a 111emorandum yesterday and 
which I have not before me now, which states it 
in so many words; but I will read from Bigelow 
on Torts, page 444. After discussing many 
cases of wrongful asquisitions, it says : "In 
most of the cases above stated, proof of the 
wrongful act of the defendant is sufficient to es- 80 
tablish a convers ion, without evidence of a de-
mand for the goods and a refusal to restore them. 
In other cases. a demand and refusal are essential 
to the action.'' Perhaps I a111 spending too 111uch 
time on this point, but I want to say that it could 
never have been the intention of Chief Justi ce 
Hornblower to assert that trover would not lie 
where the defendant ca111e wrongfully into the 
possession of the goods. 
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Now, then, what is the situation? It is said 
that the defendant has some of the goods of the 
plaintiff, and that he got them wrongfully, and, 
specifically, that he got them collusively, by col-
lusion with a man who is not a party to this suit, 
Mr. Guigues. Evidence has been introduced 
tending to prove,---,l will not be understood to say 
anything more than that; I express no opinion 
as to the merits of this case; I can form no opin-
ion at this stage of the case; I merely say that 
thus far it is the fact that evidence has been in-
troduced tending to prove collusion between Mr. 
Julius Lichtman and Mr. Guigues in respect to 
the acquisition by Mr. Lichtman through the 
hands of M'r. Guigues of property of the plain-
tiff. That being so, sufficient foundation has 
been laid for the application of the rule of evi-
dence. I may not state this just as counsel 
would state it ; in fact, my attention having been 
directed to other parts of the case, I have not 
looked up the books to see just how they put it. 
Counsel before me have great exper ience in this 
department. My idea of the rule is that where 
two persons collude together to defraud a third, 
statements, declarations and writings of one 
clone and made in promotion of the ecommon un-
lawful purpose, in furtherance of the joint col-
lusion, are evidential against the other. If that 
be so, there can be no objection to the reception 
as an instrument of evidence of these sheets. 
Unless I have stated that rule incorrectly, I 
should so decide. 

This thought has occurred to me: that is, 
whether this rule as to persons who collude to-
gether is limited to cases where both persons in 
collusion are parties in the same suit, or whether 
it is equally applicable to a case where one of 
them is a party to a suit and the other is an out-
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sider. I see no reason why there should be any 
such limitation. 

That is the way the matter lies in my mine!, 
and unless counsel can point out to me that I am 
wrong in some of my assumptions, I should 
state my conclusion to be that this objection is 
overrnlecl. 

Mr. Riker-Well, I will ask the Court to in-
clude in its consideration of the fact that this is 
an issue outside of the pleadings; that we are 10 
callee! upon, without notice in the pleadings, to 
meet it, and it is an inclepenclent issue; and if 
this case is to be now loaclecl up with transact ions 
between ,this Mr. Guigues and the defendant in 
this cause, either writings or alleged conversa-
tions, as to which Mr. Lichtman, the defendant 
in this case, conic! have no possible knowledge, 
he is callee! npo11 to meet an issue of which he is 
not apprised by the pleadings; and therefore I 
submit that that ought to be consiclerecl by the 20 
Court in passing upon th is qustion . 

T he Court-I have consiclerecl that, but I have 
supposed, as I think I indicated, that thi s not be-
ing the point of the case, but merely a collateral 
matter, which perhaps has to be clevelopd in or-
der to make the point of the case~tha.t is, the 
actual conversion~intelligible, it is not a matter 
that requires any more attention than any other 
development of the case on its natural, logical 
lines. It often happens that cotmsel are sur- 30 
prised by the evidence of their adversaries. As 
long as the pleadings state the point, that seems 
to be one of the infelicities of litigation . 

M r. Riker-The manifest difficulty in this 
matter is that this same method of getting into a 
case evidence which would be clearly illegal is 
susceptible of being adverted to and adopted by 
plaintiffs in every case of this character, with the 
result that they inject into the case conversations 
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and hearsay evidence and manufactured books, 
or any other th ing that they want to bring in in 
their main case. Of course, it may all fall by 
the wayside upon the defense coming in, but it 
a ffects the jury, and it seems to me, theretore, 
that unless we are apprised of an issue of this 
sort, every defendant in every trover case is 
1 iable to be surprised by an issue that is sudden-
ly injected into the case, of which he has no 
knowledge, and cannot be supposed to have pro-
tected himself from by preparation. 

T he Court-My difficulty is just here. I do 
not see how, it being admitted, or it being as-
sumed-I clo not know that you admit it; I as-
sume that this suit is properly brought; that is, 
that this controversy lies in trover. You per-
haps differ from me there. 

Mr. Riker-On this phase of it, the way it is 
being presented now, I say decidedly not; that 
it is a suit in trespass. That is the point. 

The Court-I assume that a wrongful con-
version may ahY-ays be laid in trover, and mak-
ing that assumption, I am unable to see how the 
Court can prevent the plaintiff from attempting 
to prove how the conversion 1i,as effected . 

I overrule your objection. 
Mr. Riker-I des ire to place an exception on 

both matters, on the use of the copies for any 
purpose and the admission of the copies as evi-
dence. 

Exception allowed; let it be sealed, and it is 
sealed accordingly. 

Circuit Court .fndge . 
[The two yellow sheets referred to are marked 

Ex. P2.] 

By Mr. Skinner. 
Q. Now, Mr. Ell iott, this sheet of P2 that bears the 

No. 4 at the top has a elate, I see, "905, January 3cl," 
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and an item opposite tha,t elate. In what order were 
the entries made by you in the books of which these 
sheets a.re partial copies? 

Mr. Riker-One moment. The exhibit 
speaks for itself, and the order in which they a.re 
entered, I think, is immaterial and irrelevant. I 
object to it on that ground. 

T,he Court [after a.rgument]-,I t hink it is 
quite usual to ask such questions for the purpose 
of cleterrning the system which was followed 10 
and the regularity of the method. It may assist 
us to understand it, that is all, if we know the 
method that was pursued. 

Defendant's counsel pray an exception to this 
ruling of the Court. 

Exception allowed; let it be sealed, and it is 
sealed accordingly. 

FREDERIC ADAMS, 
Cirrnit Coiirt Judge. 

[Question read.] 20 
A . They were made in there the day the goods were 

shipped out. Is that what you mean? 
Q. I think so; I think that answers the question. I 

show you1 E:,hib-it P4, check dated September 2, 1904, 
for $2,000, by Lichtman, to the order of Guigues, and 
signed "J. Lichtman, by A . Lichtman, Attorney," 
[shown to witness,] and also call your attention to the 
item on sheet No. 4-sheet of E.1:hibit P2 numbered at 
the top "4"-of December 2d, "Cash, $2,000," and ask 
you if Exhibit P 4 has any connection with that entry? 30 
A . This is the check that appears there as a credit in his 
account. 

Q. And this item following on the sheet, the item 
"Discount, 9," what does that mean? A. A discount 
for cash payment. 

Q. A discount allowed Lichtman? A . Yes, sir. 
Q. And following that, the next item is, "December 

17 COR 
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19th," it looks like "Cancel inv. u29, 3860," what does 
that mean? A. That is a canceled invoice. 

Q. And what is a canceled invoice? A . Well, it is 
a private charge to i\ll r. Lichtman which for some rea-
son was canceled. 

Q. Then it is a credit? A . I t is a credit. 
Q. Then }he next item, of December 20th, is "Check, 

$890.2r." I show you Exhibit P3, check of Lichtman, 
by A . Lichtman, Attorney, to Guigues, December 28, 

1;) 1904, for $890.21, and ask you if that had any connec-
tion with the transaction of which December 20th is the 
entry [shown to witness] ? A . December 30th, that is. 

Q. December 30th? A. Yes, sir. 
Q. vVhat is that? A. That is a check in settlement 

of the account to that elate. 
The Co-w-t-On that elate or up to that elate? 
Witness-Up to that date. 

Q. Under tha.t same elate, December 30th, ancl car-
rying on the item, appears the word "Discount, $49.99." 

20 Wlhat was that? A. That was discount allowed for 
cash. 

Q. Then was this check of $890.21 the check to the 
balance? A . I think it was, yes. 

Q. I call your attention to an entry on this same page 
of E-i-hibit P,2 of the elate of J anuary 31, 1905, "Ck., 
$1,000." vVhat does that mean? A. Check. 

Q. \i\Those check? A . Mr. Lichtman. 
Q. I show you Exhibit P5, oheck of Lichtman to 

Guigues, January 30, 1905, for $1,000, and ask you if 
30 that was the check that was entered in this item to which 

I just called your attention [shown to witness]? A . 
Yes. 

Q. I call your attention to bhe item on the same page 
of February 7, 1905, ditto mark under the word "Ck.," 
and then "$248.04," it looks like, and ask you if that 
had any connection -with this ch eck, E:,hib·it P:6, Febru-
ary 6, 1905, Lichtman to Guigues, of $248.60 [shown 
to witness]? 

Mr. Riker-I object to the question on the 



JOSHUA L. ELLIO'l"l'-DIREC'l'. 

ground that this witness is now being called up-
on to use this paper to refresh his memory, and 
that the Court has ruled that unless it appears 
that these transactions were within the witness's 
own knowledge that thi s paper is not to be used 
for that purpose. 

The Court-Perhaps I am not quite sure of 
the question which is asked the witness, whether 
it is an appeal to his memory or to his knowledge 
as a bookkeeper, or both. 10 

Mr. Skinner-I asked him if there was any 
connection between the exh ibit and the transac-
tion referred to in the item to which I called his 
attention. 

[After fu rther discussion, the question is 
withdrawn.] 

Q. Mr. E lliott, when a check was received from Mr. 
Lichtman, who -made the entries in the book kept by 
you ? A . Me. 

Q. Then so far as this E.i-hibit P 2 is a copy of credit 20 
entries, payments by check, is it a copy of payments 
made to you and w.ithin your own knowledge or pay-
ment ma.de to somebody else and reported to you? 

Mr. Riker-Now, if your Honor please, I ob-
ject to that question on the groun d that, by thi s 
witness's own testimony, thi s is a ledger entry 
and it is not a copy of an original entry. 

The Court-I think the question may be an-
swerecl. 

Defendant's counsel pray an exception to this 80 
ruling of the Court. 

Except ion allo,vecl; let it be sealed, and it 1s 
sealed accordingly. 

FREDERIC ADAMS, [L. S.] 
Circuit Court Judge. 

[ Question read.] 
A. I t was payments made to me and also payments 

made in the office that came through my hands. 
Q. \i\That do you rnean by saying it came th rough 
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your hands? A. The check came through my hands 
and was deposited in the bank by me. 

Q. Nrow, I renew the question that I withdrew before, 
and ask you if there is any connection between the 
check Exhibit P 2 ,and the item of February 7th on 
sheet mm keel "4" of E:rhibit P 2? A. It is in balance 
of the account clown to that elate. 

The Court_;\iVhich was what elate? 
Mr. Skinner--i'I'he entry was February 7, 

10 1905. 
Q. Mr. Elliott, I call your attention to item of No-

vember 28, 1904, on this Exhibit P2, "646 dozen sk. 
splits." \i\/hat does that mean? A. Shank splits. 

Q. \i\That were shank splits? A. The Aesh side of 
the shank. 

Q. And the item of December 2d is "1,000 pounds 
b. splits," or a. ditto mark under the word "splits." 
\1\/hat does that mean? A. The grain splits of the 
butt; the "b." designates the butt. 

20 Q. And the item of Jan nary 3d, 1905, "649 pieces of 
buffing," or "buffs," what does that mean? A. 649 
ponncls of bnffrngi; that is the grain, dried , tacked ont 
and dried. 

30 

Q. The grain from what? A. Bntts. 
Q. Now, Mr. Elliott, did yon see the hides in their 

various processes of treatment there-tanning? A. 
Yes. 

'Q. \ i\That kind of hides were they, what animal? 
A. Horse bntts. 

Q. \i\That portion of the hide is the bntt? A. The 
rear- encl. 

'Q. Dlid yon know where the hides came from? A. I 
did. 

Q. How? A . The 1nvoices came throng·h the office, 
th rough my hands, conversations; it ,vas ge11erall:y 
nnclerstoocl; a. contract with the people. 

Mr. Riker--I move to strike that part of n,e 
testimony out as hearsay. 
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Mr. Skinner-I have no obj ection. 
The Court-Which part? 
Mr. Riker-"Generally unclerstoocl," that 

part. 
The Court-Yes, strike tha,t out; it is too 

vague. 
Q. D iel you ever have any talk with Mr. Guignes 

about whose hides they were? 
Mr. Riker-This question is objected to on 

the ground already offered as to similar con- l O 
ve rsa:tions, unless it was in the presence of the 
clefenclan t. 

The Court-f'or the reasons previously stated, 
the objection is overruled. 

Defendant 's counsel pray an exception to this 
ruling of the Court. 

Exception all owed; let it be seal el, an l it ,s 
sealed accordingly. 

Fm-:1mm1c ADAMS, [L. s.] 
Circuit Court l1tdgc. 20 

[Q~1estion read.] 
A . Certainly. 
Q. And clicl he tell you whose they were? A . vVhy, 

yes. 
Q. vVere you familiar with the facto ry processes at 

that time, or was your work confined to the office? A. 
My work as a, general thing was confined to the office, 
but it was necessary fo r me to make out reports and 
things at times that took me out in the facto ry, ancl in 
that way I got fa111ilia r with the entire work of the 30 
fac tory. 

Q. vVhat was clone with the butts as they came to 
Guigues's factory, confining yourself now to this period 
of November ancl December, 1904. ancl January, 1905. 
\~That was done with them ? A . \ ,Vhy, they were sent 
into the warehouse, received, checked up according to 
the invoices, and then they were put through the fac-
tory; that is, in process to 111ake leather out of th e111. 
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Q. \,Vhat was clone with the shanks? A. The shanks 
were cut from the bu tts and were split; the gra.in s were 
chrome-tanned and sh ipped to Bristol fo.r japann ing . 

Q. 'vVhat was sh ipped to Bristol? A . The gra ins. 
'Q. 'vVhat was clone with the shell portion. of the butt? 

A . That was made into cordovan leather, shipped to 
Boston . 

Q. W·as there any s1,li tting clone? A. There was. 
Q. What do you call that?• A. The grain from the 

10 butts were split off, an.cl the flesh, and the shanks was 
split. 

Q. The grain was the hair side of the shank, was it? 
A . Yes,, sir. 

Q. \i\/hat was clone with those g ra ins? A . Sole\. 
Q. I mean the grains from butts . 'vVere any of them 

shipped to __ .the Corona Company? A . Later on . 
Q. Well, a,t fir st? A . No, not at first. 
Q. You spoke of some of these portions as being sold. 

Sold to whom? A. ] ulius Lichtman. 
20 Q. Anyone else? A. Of these grains, now. 

Q. WeH,anyoftheparts? A . Yes. 
Q. To what extent? A . Oh, samples, small lots, or 

something sim ilar to that. 
Q. 'vVhat was sole\ to Lichtman? A . \i\/hy, the 

grains from the butts, the splits from the shanks, buf-
/ings, which is grain from the butt also. 

Q. How do you know they were sold to Lichtman? 
A . \i\/ ell, 'they were shipped to him, he paid for them . 

Q. Diel Mr. Baker, the president of the Corona Kiel 
30 Company, ever come to the facto ry? A . Yes, sir. 

Q. Diel you see him there? A . Yes, si r. 
Q. Diel you ever go to Mr. Lichtrnan's office? A . 

Yes, sir. 
Q. For what purpose? A. After checks. 
:Q. For what? A . Afte r checks, carry statement, 

get money. 
Q. 'vVhat would the statements contain? A . Con-

tain a.n itemized record of the account. 
.Q. 'vVell , by "record of the account,' ' what clo you 
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mean? A. From the ledger, for a certain period, cov-
ering from one settlement to another. 

Q. \1Vould it contain a ,1:atemenl of the shipments? 
A. Yes. 

Q. Contain a statement of the credits ? A. Yes. 
Q. By discount and by payments on account? A. 

Yes. 
Q. And then a balance? A. Yes. 
Q. \1\fhat would you do with that? A . Leave it 

there. 1 0 
Q. Diel you ever see Mr. Julius Lichtman? A. Mr. 

Julius Lichtman? 
Q. Yes. A. I have seen him on several occasions. 
Q. I mean on any occasion when you presented one 

of these statements? A. I can'_t say that I did. 
Q. Whom did you see? A. Mr. Abe Licl{tma.n. 
Q. 'l'his gentleman here? A. Yes, sir. 
Q. \i\lhat did you do with the statement when you 

got there and saw Mr. Abe Lichtman? A. I would 
simply walk in the office and say, "Abe, I have got a 2o 
statement of th is account, and the boss wa.nts you to 
send him a Gheck for it, if you could," and all right. 

Q. What do you mean by "all right"? A. I got it. 
Q. \i\lhen you gave this statement to him did he say 

anything? A. \1\/hy, he would take the statement and 
look it over, and if it was all right he would give me a 
check for it. 

Q. 'Nell, when iVIr. Abe Lichtman received the state-
ment and said, "All right," what did he do with the 
statement? A. Generally put it on his desk. 30 

Q. \i\lhen you hanctecl it to him what did he do with 
it? A. He took it part of the time, almost invariably, 
and took h is bills and checked it up by his bills and see 
if it was 0. K . 

Q. \i\lhat were the bills? A. Invoices rendered to 
him. 

Q. By whom? A. By me. 
Q. And having clone that, did he say anything? A. 

He says, "All right." 
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Q. And that is all? A. That is all, yes. 
Q. That is all Mr. Lichtman said? A . Yes. 

Mr. Skinner-Now, I call for the prnduction 
by the defendant of the receipted bills, or in-
voices . 

Mr. MacMahon-\,Ve stated yesterday that 
there were none. 

Mr. Skinner-I call for the books of Julius 
Lichtman. 

10 Mr. MacMahon-There is no book of account 
of Julius Lic,j1tman with Guigues or any other 
dealer in offal or scrap, the check book and the 
returned checks being the only records of ac-
counts between them. 

Mr. Skinner-\~Tell, I will call for the check 
book. 

Mr. MacMahon-Tt is not here. I do not 
think it is included in your notice, but we will' 
get it; we will• telephone clown and hal'e it sent 

20 up. 
Q. Mr. Elliott, where were the shank splits, butt 

grain splits, and so forth, that were sold to M r. Licht-
man kept in the factory before their shipment to Licht-
n1an? 

Mr. Riker-Now, you are confining your evi-
dence to the period covered by this suit, I sup-
pose? 

i\!Ir. Skinner-Yes. 
A. The shank splits we kept in the Ferry street builcl-

30 ing, where we have the old japan shop; it was torn out, 
and it was kept in there right as you go through the old 
frame office and turn to the left, the first cloor after 
you pass the Ferry st reet building. That was the shank 
splits. 

Q. What part of that building? 'A. Well, let me 
see, now. The west encl, the ground Aoor. 

Q. \Vere they with other things or- A. That is 
principally what was in there. There was only a. small 
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space there, until later we took the wall ont and made 
it all one floor. I t was a very dark, secluded spot. 

Q. vVhat made it dark? A. There was no windows 
in it. 

Q. And what do you mean by "secluded"? A. You. 
wouldn 't not ice it; you would pass by it and never 
notice it. 

Q. \Vas there anything kept there other than the 
Lichtman goods? A . There was not at that time. 

Q. \Tl/as there any other part o f the factory where 10 
the Lichtman goods were kept? A . The grams were 
kept in different pa.rts, as Mr. Conway explained yes-
terday, on different floors of the building, some on the 
top floor of each building, and they were bundled up, 
and so forth; and at times the splitting machines would 
be running when Mr. Baker was there, and word was 
telephoned through the facto ry that he had arri vecl, 
ancl everybody would drop their jobs and get on some-
thng else, am[ cover LLp what they had there. 

Q. Diel you ever see Mr. Abe Lichtman at the fac- 20 
tory? A. Oh, yes. 

Q. Diel you ever have any conversation with him 
about the goods that were to be purchased ? A . Yes, 
he asked me to show him the goods that Mr. Guigues 
had been showing him, and so on, and I would do it. 

Q. And was there anyth ing said between you and 
i\fr. Abe Lichtman as to the ownership of the goods-
tha.t is, of the hides from which these parts had been 
taken? 

Mr. Riker-I object to that question on the 30 
ground that it is a question as to conversations 
with Mr. Abe Li chtman as to matters not within 
the agency, if any has been shown. 

1'he Court-I think there is sufficient founda-
tion for the question. The objection is over-
rnlecl. 

Defendant's counsel prays exception to this 
rnling of the Court. 

18 COR 
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Exception allowed; let it be sealed, and it i,; 
sealed accordingly. 

FREDERIIC ADAMS, [1.,. S. ] 

Circuit Collrl J11dge . 
[Quest ion read.] 

A . On one occasion specifica lly. 
Q. \i\llhat was that? A. T hat was in the Ma rket 

street buildi ng, when M r. Lichtman was in the Market 
street build ing. I went over there for a check one clay, 

10 and he hacl been to Boston, and we were talk ing about 
getting· stuff from over to the factory, and he sa id he 
had been to Boslon and saw Mr. Baker, and Mr. Baker 
offered him some splits and that the price was very high. 
and that he came very near saying to him that he was 
buying those things in Newa,rk off Guigues for less than 
half the money. That is what he said; that was the 
conversation. 

Q. H ow la rge were the shank splits that were sold to 
L ichtman, Mr. E ll iott ? A . \,Veil , in the average at 

20 that t ime, I should judge, about forty feet to the dozen, 
3 or 4 feet apiece. 

30 

Q. How large were the butt g rain splits?. A . \<Veil , 
lhey would average a round 5 [eel, I should judge. 

Q. H ow much? A. Around 5 feet each; that is, lhc 
butt grain splits. 

Q. You mean square feet? 
Q. And the buffings, how 

About the same size. 

rl. Square feet, yes. 
large were they? rl. 

Q. As wh ich? A . As ti1e g rain splits. 
M r. R iker-,-I ask to have that stricken out, 

if your Honor please, as the re is nothing in the 
specificat ions as to buffings. 

Mr. Skinner-\l{hat specifications clo you re-
fer to? 

Mr. Riker-Any of the specifications in the 
pleadings. "Pieces of dry tacked out buffings." 

Mr. Skinner-I will change my quest ion so as 
to a,·oid the objection. 
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Q. What was the size of the pieces of buffing? .4. 
A nywhere from, eight inches square up t o• 2 square feet 
in a piece. 

Q. And do you know from what part of the butt 
these buffings had been taken? A . From what par, 
of the hide? 

Q. Yes. A . Froni the butt. 
Q. vVhat part of the butt? A . The g rain , the hair 

side. 
Q. From what part of the butt, as to whether it was 10 

the shell or the shank? A . It was the shell pan. 
Q. Now, what was the difference between the g rain 

split, butt grain spli t, and the pieces of buffing? A. 
\ ,Vhy, the buffing was taken off more uni fo rm, uniform 
in thickness. 

Q. [By the Court.] In which case? A. The buf-
fing. And when they were split off grains they were 
sp li t so as to make the cordovan uniform, the flesh side. 

Q. [By Mr. Skinner.] \ ~That can you say about the 
size of these butt grain splits, as to their thickness? A. 1!0 
\,Veil , they would vary in thickness; they would be 
thicker in the center than th ey would be at the edges. 

The ·Court-Have we had an explanation of 
the term "buffing?" 

Mr. MacMahon-No. 
Mr. Skinner-I thought that either this wit-

ness or one witness had sa id that the buffings 
were taken from the shell , as the g rain splits 
were, but were smaller. 

QI. [By the Court] Just what does the word "bu.f- 30 
fing" mean? It means bookbinding; there is a buffing 
[indicating on book] : it is a very thin grain spli t. 

Q. [By M r. Riker.] Is that a buffing? A . A buf-
fing,_ bCJokbincl ing burffi,ng. 

_Q. [By Mr. Skinner.] \ ,Ve11, what ck• you say about 
th ese grain splits, as to whe_ther they were taken off 
thick or thi n? A . The g rain splits were taken off as 
thicl; as they could get them. 
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Cross-examination, by Mr. Ri·ker: 
Q. Mr. E lliott, during the period this particular sui t, 

which the counsel for the plaintiff has designated as No-
vember and December, 1904, and January, 1905, what 
was your position with Mr. Guigues? A. In charge of 
the office and factory reports, and so on. 

Q. Diel you have anything al all to do with the manu-
facture of leather? A. I had no personal supervision 
of it, but I was in the factory as much as I was in the 

10 office, endeavoring to learn the business. 
Qi. Nol! as part of your duty, but for your own edi-

ficat ion ? A . Yes. 
Q. So that during that period your observations were 

made with the object and purpose of instructing your-
self in the business; is that it? A . Yes, sir. 

Q. Your duties, fo r which you were paid, were the 
du ties connected with the c-ffice, were they not? A . At 
that time. 

Q. And in what did those duties consist? A . \Ve11, 
20 in the first place, taking care of the books. 

Q. What do you mean by that? A . Taking care of 
the office books, which was a very small thi ng because 
we only had one customer; that is, lhe Guigues Leather 
Company only had one cu-sterner . 

Q. \,\~hat do you mean by that? Diel you have no 
other customer? A . Mr. Guigues had a customer or 
two. 

Q. \Vas there any difference between Mr. Guigues 
and M r. Guigues in that particular matter? In other 

30 words, was there a corporation at that time? A . No. 
Q. \Vhat do you mean by saying the re was only one 

customer, then? A. The Corona K iel Manufacturing 
Company took our entire outfit of the factory, and we 
made one invoice a clay to them: and the other customer 
was Mr. Lichtman. and one or two s.:- ther smal l items 
of his own personal customers of the goods 1:hat he had 
taken and sole\ to them. 
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Q. Then there were more than one customer during 
this period? A . Yes. 

Q. And it was iVIr. G.uigues that had all these cus-
tomers at that time, was it -not? A. Yes, sir. 

Q. Now, who were these other customers? A . \~Tell, 
Mr. Guigues--;that is, his personal account~this ques-
tion that is in now? 

Q. I am asking you what were the other customers? 
A . Mr. Lichtman, and there was two or three small 
lots of stuff. One was sold to a party by the name of 10 
Eisinger, in Europe, and another small item sclcl to a 
party out in Ohio, the Taylor-Poole Company, in Cin-
cinnati, Ohio . 

Q. Anybody else? A . Those are all I remember now. 
Q. Do you remember anybody by the name of 

Spiegel? A . Yes, sir. 
Q. He wa-s another one? A . J_,ater on. 
Q. No~ during this period? A. Not during this fir st 

period; I am quite positive of that now. 
Q. What? A. This first period. 20 
Q. I am speaking of the period up to the encl of Jan-

uary, 1905. A. I think he started in there along the sum-
mer of 1905, or the early part of the year 1905; X am 
net absolutely positive as to the elate or month . 

Q. Do you remember anybody by the name of Nei-
der? A. Yes, sir; I do; Mr. J oim Neider had-I don't 
know exactly what it amounted to in dollars and cents, 
but probably four or five dollars. 

Q. Do you rem.ember what he bought? A. Yes, 
sir ; it was these same buffings that are in question, I am 80 
qui te sure. 

Q. vVas that during this period? A . I can't answer 
that positively. 

Q. Do you remember anyone by the name of F ree-
man? A . A truckman? 

Q. Do you know anyone by the name of Friedman? 
A . I don't know him. Friedman & Company? 

Q. Yes. A . New York? 



JOSHUA L . TlLLIOTT-CROSS. 

Q. Yes. A. I do. I don't knc-w them, but I know 
of them through these records; that is, these transac-
tions; yes, sir. 

Q. f\q1ci that was another customer? A . Yes, for, I 
should j uclge, a week, or something or other like that; 
I clon"t know exactly how much, but it was a very small 
item. 

Q. \1\/hat was it thi s customer was buying·, if you 
know of your own knowledge? A . He got some of 

10 those butt g rain spl its, and I don't know of anyth ing 
else. 

Q. Oh, he got some of those? A. A few. 
Q. Do you know of someone by the name of S. L. 

A goos? A . Boston? 
Q. Yes. A. They are right near the Carena Kid 

Company, in Boston. 
Q. Diel they deal during this period with Mr. Gui-

gues? A . They came there and got a few finished 
butts, a very few of them., just one small item. 

20 Q. Finished butts? A . Yes, sir. 
Q. Do you know a concern by the name of Valentine 

& Minges? A . No, sir. 
. Q. Do you know \1Vatern1an and Minges? A. That 

appears in the sheets. Yes, sir; I know them. 
Q. You know them? A. I don't know· them; I know 

them the same as the others. 
Q. They were dealing al this time with Mr. Guigues, 

A. One small transaction. 
Q. \,Vhat was that, if you know of your own knowl-

30 edge? A. I don't remember. 
Q. You do not remembe•r what that was? A. I 

don't remember the exact item. 
Q. \i\That books were you keeping, or were kept under 

your charge during this period at Mr. Guigues's? A . 
You might say "Mr. Guigues r and _ 2 ;"' I don't know 
which you mean. \IVe had two different sets of books 
there, Mr. Riker. Do you mean the whole thing·? 

Q. I ask you "·hat book you kept for Mr. Guigues 
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during this pericd. There is only one Mr. Guigues. 
A. Do you want a list of the factory books, and so on? 

Q. \Vhat books w_ere kept by_ you or were under your 
supervision during this period for Mr. Guigues? A. 
The purchase book of supplies in the factory, a reccrd 
book of the recei ving of hides, a stock book, when the 
hides were received and when they were sh ipped, and so 
fo rth ; then I kept a cash book, and I had a journal, and 
then the purchase and private ledgers. 

By the Court 10 
Q, You spoke of a purchase book first? A. Yes, sir. 
Q. Then a cash book? A. Yes, sir. 
Q. And then a journal? Yes, sir. 
Q. This is another purchase book? A. A purchase 

ledger; the footings from the purchase book were cat·-
riecl to the purchase ledger and totalled. Then I had 
these other books that were refer red to. 

By Mr. Riker: 
Q. ·what were they? A. Journal, cash book and a 

ledger and a little shippi ng book-that was generally 20 
thrown in the drawer-covering the sh ipments made 
to Mr. Lichtman. 

Q. Now, in this last set of books yon entered what? 
A. The shipments of the goods to Mr. Lichtman, and 
these other small items that you referred to a little wh ile 
a,go. 

Q, All of these items that did not ccncern goods that 
had been received from and were returned to the Cor-
ona Kiel Company? A . Yes. 

Q. Those goods that went back to the Corona Kiel 30 
Company's place or places were included in these other 
books that you have described, were they not, A. Yes. 

Q. Aincl those books were confined entirely to the 
dealings with the Corona Kiel Company? A. No, sir. 

Q, \Vhat else was in them? A . The purchase ledger 
contained the material accounts that we bought. 
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Q. 'l'hose other books were confined enti rely to ite1°1s 
that concerned the goods that were returned to the 
Corona K iel Company, did they not? A . vVell , t l;e 
goods that we bought from the tanners' supply ho11ses 
were not returned to the Cornna Kiel Company. 

Q. vVell , they were used in the goods that were re-
turnee! to the Corona K id Company? A . Yes, sir. used 
in manufacturing thei r gcocls. 

Q. So that each of those books showed transaclie,n, 
1 o with the goods that were sent back to the Coron:1 l{ici 

Company? A . Yes. 
Q. And those other three books that yon haff de-

scri bed concerned the matters that were outside cf the 
goods returned to the Corona Kiel Company? A . Yes, 
si r. 

Q. They contained the entr-ies of the offal that was 
sc lcl? A . No. 

Q. \i\fhere were they put? A. In the regular books. 
Q. The offal ? A. Yes, si r. Baecler-Aclamson Com-

2(.l pany, Swift & Company, Illinois Leather Company. 
Q. Now, drawing your attent ion to the per iod of 

time of November and December, 1904, and January, 
1905, you say that the proceeds of the offal were entered 
in Mr. Gnigues's books that concerned the Corona K id 
Company's returns? A . Positively. 

Q. vVhat became of the proceeds, the money received 
for the offal? A . \,\fell, it went in the Guignes Leather 
\ 1Vorks, you might say; it went to the benefit of them, 
went to the profit and loss account of Guigues--

30 Q. It went to Guigues? A . Sure, it went to Guigues. 
Q. T here was no company then? A. N'o, no com-

pany then until September, 1905. 
Q. Now, during this period when you went into the 

factory for your own edification, what did you see being 
clone with hides at that time with reference to their 
treatment? vVhat was the first process that you saw ? 
A . From cutting them loose in the warehouse to 
bundling them up, nailing them up, in the shipping-
room. 
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Q. vVhat was the first process? A. Soaking them, 
as a general thi1ig; in some instances, in green salted 
hides, they were trimmed first. 

Q. And a,fter that? A. Went through the lines; that 
is, the unhairing process. 

Q. And after that wha.t was done? A . \,Veil, gen-
era11y they went through the beam-house, in general; 
that is, removing the flesh and hafr, put them through 
the process to kill the lime in the hide, cure the hide, 
and then put in the pickle, and from there to the tan 10 
yard, ancl from there to the coloring mills, and from 
there on to the oi ling clepa,rtment ancl drying clepart-
ment and the staking room, ancl then to the shipping 
room-this is the chrome I am speaking of. 

'Q. You are speaking of the chrome? A·. Yes. The 
bark went from the tan ya.rel to the stuffing room ancl 
it was dried-it wasn't dried, but it was split out of the 
tan, ancl it went to the different dyeing rooms, and it 
was colored and hand-shaved and finished and polished 
-that is, a bright finish-and shipped. 20 

Q. Now, confine your attention to the tanning during 
this period, what process of tanning was used with ref-
erence to these horse butts? A. Bark for the butts 
proper, and the shanks, chrome. 

Q. All during the whole period? 
The Court-vVhat do you mean by "the 

whole period?" 
Mr. Riker-November and December, 

1904, and January, 1905. 
A . \,Veil, scme butts was tanned in chrome, I think, 30 

at that time; that is, g rains. 
Q. How much of your time did y0u spend in the tan 

yard Mr. Elliott? A. About half of it. 
Q. About hal'f of your time in the tan ya rd? A . 

Yes. 
Q. Diel you observe the process of splitting the 

hides? A. Yes, si r. 
Q. In what condition were the hides split? A. This 

19 COR 
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in reference here? That is, the butts were spl it cut of 
the tan and the shanks out of the pickle. 

Q. Is that true of all the splitting that you saw 
clone? A. No, spli t at different stages of the game. 

Q. \tVell, now, at what other stage of the game were 
they.split A . Out of the limes. 

Q. A't what otl1e1- stage of the game did you see 
these hides spli t? A. Diel I mention put of the bark 
tan? 

li) Q. Well- A. Out of the tan and out of the pickle 
and out cf the limes, is the only ones I specifically re-
member. There might ha.ve been others, but I don't re-
member. 

Q. That is the only stage of the game at which you 
saw the splitting. A/ncl how often clicl you observe this 
process? A. Oh, sometimes every few hours I would 
go through the factory. You couldn 't get through 
there without running over them. 

Q. \,Vhere were they? A. In the beam-house, the 
20 first floor in the Madison street building. 

Q. \t\/here was your office? A. Corner of Ferry and 
Maclis.on; it was in the frame building. 

Q. And the beam-house was- A. Between the two 
buildings. 

Q. Between the two buildings. \7\lere the splitting 
knives in there? A. Up in the upper encl, near the 
eng-ine-roon1 .. 

Q. In the :iVIaclison street building? A. Yes, sir. 
Q. Every time you went out in the factory you went 

80 thrcugh both of these places? A. I coulcl go that 
way; I don ' t remember ex_actly-every time I went 
through the factory I didn't draw a diagram of it. 

Q. At the time you went into that place had you any 
practical knowledge or experience in the matter of tan-
ning hides? A. No, sir. 

Q. Y 011 have testified to the size of the grain taken 
off of the cordovan. How was that grain taken off? 
A. Splitt ing machine. 

Q. You saw that process? A. Yes. 
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Q. And was each grain that was taken off uni forn, 
in th ickness? A . No. 

Q. Well, what was its character with reference to 
thickness? A . It would be a little heavier iu the center 
than it would be on the edges. Not every one of then, 
would be that way; some of them would be pretty near 
uniform, but the majority of them was a little heavier 
in the center. They split it so as to make the other 
piece level. 

Q. They split it so as to make the cordovan com- 10 
plete? A. Yes, sir; in those instances. 

Q. 1'he leather? .A. In those instances, only they 
went clown deeper than they should. 

Q. You speak now as an expert leather man : that 
they went deeper than they should? A . Yes. 

Q. Confining yourself and your testimony to No-
vember and December, 1904, and January, 1905, you 
now say that they at that time split the grain off of the 
cordovan deeper than they should? A . Yes. 

Q. Diel you weigh any of these splits? A. They 20 
were all weighed. 

Q. Diel you weight any- A. Yes, sir. 
Q. - of the s_plits off of the cordovan? A. Yes, 

si r. 
Q. \i\lhat weights do you remember of any separate 

splits? A. I didn't pick up any one split and weigh 
it. It weighed several loads. 

Q. You do not remember ever having weighed a 
single spl it? A. Not one indiviclural split, no. 

Q. Can you state the average weight of the splits? 80 
A. Oh, I should judge it would average a pound and 
a half or two pounds, from a pound and a half-around 
a pound and a. half, something like that, yes, to the best 
of my knowledge. 

Q. You are speaking from a general recollection, are 
you? A. Yes, sir. 

Q. And what was the area of those splits that you 
have testified to? A . Qh, average about five square 
feet. 
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Q. Five square feet , and a pound and a half the 
average weight. Now, Mr. E lliott, what was the rate 
of payment, as you, remember it, by Mr. Lichtman's 
and Mr. Guigues for these particular articles? A. The 
rate of payment? 

Q. Yes, what charge? A. Twenty cents a pound. 
Q. Then, on the average that would he thirty cents 

fo r these grain spl its . Diel you know that the Corona 
K iel Company had agreed to pay Mr. Guigues fo r this 

10 same mater ial shipped to them at five cents a square 
foot? A. Diel I know it? 

Q. Yes. A. I knew he was to get the five cents a 
foot for chrome tanning. 

Q. Five cents a foot. ,i\Tell, Mr. Elliott, during this 
period it was bark-tanned, was it not? A. Bark-
tanned? 

Q. Yes. A. Cordovan. 
Q. Diel you not hear Mr. Baker say that he agreed 

to pay five cents a square foot fo r these gra ins during 
20 this period? A. After he discovered he could do it. 

Q. Now, on an average of six feet, at five cents a 
square foot , that is thi r ty cents, is it not? A. It seems 
to be. 

Q. 'Dhat seems to be the same amount, then, from 
the Corona Kiel Company that he was getting from 
L ichtman & Company? A . Yes. 

Q. And you say that word went through the facto ry 
whenever Mr. Baker was coming to conceal these par-
ticular articles from his observation? A . Yes, sir. 

30 Q. Because you did not want him to see them? A. 
M r. Gu igues did not want hi111 to see it. 

Q. Mr. Guigues did qot want hi111 to see them? A. 
No. 

Q. And Mr. Guigues was to get the same price fo r 
them from M r. Baker that he was fro111 Lichtman? A . 
For those particular things, yes. Those things helped 
sell other things, though. 

Q. And still he wanted to conceal them fro111 Mr. 
Baker, did he? A. Ye,, sir. 
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Q. Do you know what Friedman & Company paid 
for this same stuff? A . Oh, I think somewhere around 
eleven and fifteen cents; something like that. 

Q. They paid from eleven to fifteen cents for what 
Lichtman paid twenty; is that it? A. Yes, sir. The 
quality wasn't the same as L ichtman got, though; it 
was the same class of stuff. 

Q. Do you know how much they sold to Friedman & 
Company? A . I don't remember. 

Q. Do you remember when it was sole\? A . Shortly lo 
afte-r the factory started; I don't remember the elate nor 
the month. 

Q. Before Lichtman began to deal for it? A . Prob-
ably about the same time. I don't remember that, be-
cause it all started as soon as the facto ry star ted. 

Q. T he selling of these things started as soon as the 
factory started? A . Shortly after the factory started . 
Of course, when the facto ry started there was a soak-
ing process, but as soon as they got to that stage they 
sta r ted selling. 20 

Q. Mr. Guigues began to sell these things that you 
have been testifying to? A . Not the gmin spli ts, but 
the other parts of the stuff. At fi rst there were some of 
these grains that were shaved, and shortly after that 
they went to taking the splits off, and then he went to 
sel ling it; that is, th is particular article. 

Q. This part that afterwards became the g rain spli t 
was simply shaved off in shreds ancl pieces ? A . Yes, 
at fir st, until they got the machine--

Q. Until they got the machine iL 11·as simply shaved 30 
off with a knife? A . Yes, sir. They didn't have the 
splitting machine first. 

Q. And that stuff went into the glue stock, did it not? 
A. No. 

Q. It was not even good for g lue stock? A. No, sir ; 
the fertilizer people. 

Q. Diel you burn it? A . No, the fertilizer people 
took it. 
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Q. [By the Court.] \!\Then was it that you got the 
splitting machine? A . I should say we started up in 
May or June, and we got the splitti ng machines along 
in July. 

Q. [By Mr. Skinner.] What year? A . 1904. 
Q. [By :Mr. iker.] You mean to say that M r. Guigues 

did not have splitting machines from the start? A . I 
guess you are referring to the one that we bought from 
you; but I think we bought that later. No, si1·; we 

1 0 didn't have spli tting machines right from the start. 
Q. You did not have one splitt ing machine from the 

start? A. \,\f e might have had it in the factory, but 
it wasn't erected, wasn't ready for operation. 

Q. vVere the shaving machines in operation at that 
time? A. Yes. 

Q. Do you know why these butts were shaved at that 
time? A . vVhy, to get them down to uniform thickness 
and thin enough. 

Q. W hy didn't he spl it them? A . I just told you. 
20 Q. Because he did not have a spli tting machine? 

A. Sure, the splitters wasn't in ope1'ation. 
Q. Don't you know that with the lease of the factory 

went a splitting machine in good order? A . 'rhat big 
machine of you rs? 

Q. Yes. A. \ !\Te never split a butt on a machine of 
yours all the time it was on the factory. 

Q. Just what was it that Guigues sold to Julius Licht-
man during this period? A . The period in question 
now·? 

30 Q. Yes. A. \!\fell, those grain splits, you might call 
them, and the buffings and some shank splits. The 
buffings come under those--

Mr. Skinner-Pieces of buffing, you mean? 
W itness- Those pieces of buffings are the 

same things as buffings, only they are smaller. 
that is all; that is under the head of buffings. 
And some shank splits. 

Q. Anything else? A . I think that is all. 
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Q. That is all you remember? A. Yes, sir. 
Q. Diel Mr. Guigues sell them any tear-offs? A. Yes. 

Not in this period. 
Q. Not in this period? A. No. 
Q. And pieces, buffing pieces, and things of that 

description? A. Later on. 
Q. Nbt in this period? A . Questioning about this 

one period now, aren't you? 
Q. I am. A. No, there was none of that; I don't 

remember of any. 1 o 
Q. You do not remember them?. A. No. 
Q. Has your memory failed at all since 1908? A. 

Oh, I can't remember every little detailed statement. 
Q. You cannot remember whether, as a matter of 

fact, you did sell during this period-Mr. Guigues did 
sell, to your knowledge, things of that description? 
A. \ i\Tell, the records will show it, if you look at it 
there. I can't remember. 

Q. I am not asking you for the record; I am asking 
you now fo r your recollection. A. No, I can't re- 20 
member. 

Q. Now, the shank splits that were sold during this 
period, Mr. Elliott, confining yvurself to that, what 
were they? A . The flesh side of the _shank. 

Q. Now, when in this period did Mr. Guigues begin 
to sell these things to Mr. Lichtman? A . Within this 
period, now? 

Q. Yes. A. He had previously sold some, but he 
sold some during this period. 

Q. \,Veil, did l.e sell them throughout the whole of <JO 
th is period? A. He finished up shipping out some that 
he abandoned, I think, during this period . 

Q. He finished up-- A. Sh ipping out some-
Q. Shipping out some that he had on hand that had 

been accumulating prior to this period? A. Yes. 
Q. vVhen did Mr. Guigues begin to split the shanks? 

A. OU,, I should judge, along in July, the 1st of July, 
or something like that. 
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Q. 1904? rl . 1904. 
Q. \,Vhen did the factory actually start in operation? 

A. 'vVell , I should judg·e, Mr. R iker, along the tst of 
May; as soon as we got the vats completed they sta rted 
to soak. 

Q. Along the 1st of May? rl. I should think it was 
along the rst of :May when the first soaks were put in. 

Q. How long did it take a hide to go throu.g·h the 
factory so as to reach the point of splitting? A . Oh, 

10 according le> the splitting; if it goes in limes it takes 
longer than it does in the sulphite. 

Q. \Veil, on the average? A . Oh, I should think a 
week or ten clays; that is, to split out of that process. 
If you wait until you bark-tan it, it takes two or three 
\\"eeks, I should judge. I am not pos itive about that. 

Q. 'v\/as that the time ycu began to spl it the shanks? 
A. He began the spl itting of shanks the first thing. 
that 11·as the first splitt ing· clone. 

Q. When was that? A . Oh, I should judge, along 
20 in June, s01i1.ething similar to that, the btter part of 

May, or something. 
Q. Afte r the hides go t to the point where they could 

be split ? A . Yes. 
Q. I thought you said you did not split the butts be-

cause you did net have a splitting knife ? A. That is 
right; he clidn "t. The shanks piled up there before, and 
the shanks 11·ere the first things split, to get them into 
chrome tan . 

Q. So that these particular things piled up, as you 
30 describe it, waiting until he could get some other split-

ting knife than the one I leased him? A. Tl1e one you 
leased him was a whole hide length, 108-inch machine, 
or something; I have forgotten the exact dimensions. 

Q. That was the latter part of May, you think, when 
he ,g·ot a splitting machine on which he could operate 
these shanks ; is that it? A . Along the latter part of 
May, 1 should th ink. I couldn't say exactly, because 
machinery was corning in there from fo rty different 
people almost. 
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Q. You were pretty busy in the office, were you not, 
at that time? A. I was checking up the machinery and 
checking up the stuff coming in; I had the receiving of 
the hides to do; I was out in the factory checking them 
off. At that time the factory wasn't in operation, and 
I had it all to do. 

Q. [By the Court.] How many splitting machines 
were there in use? A. To my best recollection, there 
were some11·here between five and eight, all Hooper 
machines, and later on- 10 

Q. [By Mr. Riker. ] Whose hides were these lhat 
were received during May and June? A. The Corona 
Kiel Company's. 

Q. Do you know under what arrangement those hides 
were recei vecl? A. I did . 

Q. You did. How did you know that? A. By see-
ing the contract, talking with Mr. Baker, talking with 
Mr. Guigues. 

&. That is PI, the contract that you spoke of? A. It 
was the original contract. I don't know what PI is. 20 
[Defendant's counsel hands paper to witness.] I wit-
nessed that. 

Q. That is the one you referred to, is it not? A. Yes, 
Sir. 

Q. I draw your attent ion to the fact that that is 
elated the 30th of June. A. I see it. 

Q. vVell, is that the one under which this accumula-
tion of shanks that were disposed of during the period-
shank splits-was macle? A. '11his was the first con-
tract that he had with the Corona Kiel Company. 30 

Q. That is the 30th of June, 1904? A. Yes. And 
hides had been shipped there depending on this con-
tract to be signed since Mr. Baker and Guigues got 
together . 

Q. Vv'as there anything done with them before that 
contract was signed, the 30th of June? A . I just told 
you we started soaking along in May. 

20 COR 
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Q. ·without any contract? A. Verbal,- cl epencling on 
this written contract. 

Q. 'Nell, now, in your obser vations in the factory 
for self-improvement, did you happen to see the shanks 
being leveled up by hand or by a levdi11g knife or 
machine? A . No, sir ; they were spl it in the splitti ng 
machine. 

Q. That was never clone, with in your observation? 
A . No, not the shank sp1its. 

10 Q. T hey were never shaved off so as to level the 
g ra in, in your observati'on, during that per iod? A. To 
level the grain? \;yhat are you talking about? A 
shank split ain't got 11 0 grain. 

Q. \Nell , to level the hair side. A. Oh, the shank, 
yes, the grains, were sometimes 1,evelecl on the machine. 

Q. And was not that the process at the beginning 
apply to the shanks, so that there were no shank splits 
at the beginning·? A. Oh, no, there was too much to 
shave off. 

20 Q. What was the a rea of those shanks? A . Square 
feet, 3 or 4. 

Q. Three or four . T he area of the cordovan, you 
have testified, was about 6 on the average? A. Oh, the 
average, 5. 

Q. I think you said 6. A . I don't think I did; I think 
I said 5. 

Q. \;yell, we will say 5. And the ·corclovan was not 
too much to shave off, was it, in the beginning? A. It 
was a much quicker j ob to split it, you know. 

30 Q. I asked you whether they diet not shave it off at 
the beginning? A . T hey had nothing to split it with . 

Q. But they shaved it off? A . Sure. 
Q. ):ly hand or with a shaving machine? A . Sure, in 

order to get the factory in motion. 
Q. But the splits they were in no hur ry fo r, so they 

piled them up ? A . The shanks? 
Q. T he shanks, yes. A . Simply held them back until 

they got the spli tting machine in operation. 
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Q. \,Veil, now you say you did level up or shave some 
of these shank pieces. vVhat were those that you were 
testifying to? A. They were put in patent leather, 
chrome-tanned, and sent to Bristol. 

Q. \,Vhen were they clone? A. Along about the same 
time, as soon as the splitting machine started up. 

Q. Do you mean by that after they had gone through 
the splitting knife, they were then taken and shaved? 
A. Some of them, yes, some of them were shaved; all 
of them were not shaved . It isn 't necess,ary to have 10 
every hide, you know. 

Q. Do you mean to say that after these shanks were 
split so that the piece suitable for japanning was taken 
off, that they took that piece after it had been split on 
the knife through a process of shaving it? A. Yes, sir; 
sometimes. 

Q. \,Vhat times? A. vV,ell, when they were going 
through the factory, they were taken and shaved right 
from the splitting machine. 

Q. vVhat made it necessary to shave those pieces that \!0 
had gone through the splitting knife? A. Probably to 
level them, or make them a little lighter. There is dif-
ferent reasons. 

Q. So that those pieces that were treated in that way 
had been made too thick on the splitting knife; is that 
it? A. Possibly so. 

Q. \,V ell, what became of the other pieces? A. That 
was the shank splits. 

Q. And how big were those shank splits? A. Just 
as big as the grain; there is one on one side and one on 3 0 
the other; one is the hair side and the other is the flesh. 

Q. Does your knowledge and experience in the fac-
tory indicate to you that the shanks were of uniform 
thickness throughout? A. Generally they were that 
way when they went to the tan. 

Q. Now, Mr. EHiott, during this period, you say, you 
visited Mr. Lichtman's place of business ; that is, in 
November and December, 1904, and January, 1905? 
A. I didn't say distinctly that ·period. 



JOSHUA L . ELLIO'l"l'-CROSS. 

Q. Oh, you were not testifying as to that period? 
A. I was asked if I ever had a conversation with Mr. 
Lich tman. 

Q. \i\T ell, had you ever had any during that period? 
A. It was in 1905; I think it was along just before he-
oh, it was a-Jo.ng in the summer of 1905. 

Q. So that you did not visit Mr. Lich tman's place of 
business at all during the period covered by this suit, 
then? A . I t was along during the year of 1905, after 

10 we were running; I couldn't specify the exact elate I 
went there, but it w,as along dur ing the year 1905. 

Q. Diel you see Mr. Julius Lichtman during this 
period~ A . Mr. Abe Lichtman? 

Q. vVon't you wa.it until I ask my question? Diel 
you see Mr. Julius Lichtman, the defendant in this case, 
during this period? A. Oh, several limes. 

Q. Where did you see him? A . Over to his place, 
over to onr place, on the street. 

Q. But, Mr. E lliott, have you not stated that you do 
20 not remember that you went at all to Mr. Lichtman's 

place at all during this period? A . Oh, I went to M r. 
Lichtman's place; but you were referring to the con-
versation ; I went to M r. Lichtman's place during this 
period, but you were referring to this particular con-
versation I had with Mr. Lichtman during this period. 

Q. You must have mi sunderstood the question. I 
th ink the question was whether you went to Mr . Licht-
man's place dL11ring this p~riocl? A. Oh, yes, I have. 

Q. Yon went there clttring this period? A . Yes. 
30 Q. vVhere was Mr. Lichtman's place during this 

period? A . Market street, 413, I think. 
Q. That is, 1\1\ovember and December, 1904, and Jan-

uary, 1905, Mr. Elliott. A . I am quite sure that is 
where his place of business was. 

Q. You are positive about that now, Mr. Elliott? 
A . I am positive that I went to hi s place of business in 
Market street several times during the year r904, abso-
lutely positive I die\. 
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Q. And whom clicl you see during that periocl, Nlo-
vember and December, 1904, and July, 1905, at Market 
street. I will extend that period . \i\lho111 did you sec 
at your visits at the Ma.rket street place of 1904? A. 
During the year 1904, you 111ean? 

Q. Yes. A . Oh, I saw different people there, people 
I knew, and Mr. Abe Lichtman and iVIr. Julius Licht-
man. 

Q. \i\lere all of these vis its after the 1st of May, 
1904? A. Oh , yes. 10 

Q.\i\lere they after the 1st of June, 1904? A. \i\lell, 
they might have been after the 1st of June, 1but they 
were after the rst of May, because I wasn't clown there 
before then. 

Q. I am asking you whether they were after the rst 
of June, 1904? A . Possibly. I don't remember the 
exact elate of the first trip . 

Q. Diel you have any association or connection or 
acquaintance with the Licht111ans unti l after you went 
into the Guigues place? A . No, sir. 20 

Q. In connection with these t ransactions? A. No, 
sir. 

Q. And during the first par t of the transaction of the 
bus iness by Guigu,es these things were not sold to 
Lichtman at all , were they? The Lichtmans had no 
dealings with this concern the first few weeks, did they? 
A . Not the first few weeks we were operat~ng, no. 

Q. Diel they? A. No. 
Q. How many weeks was it before -they had any-

thing to do with the Licht111an s ? A. Oh, so111ewhere 80 
between eight or twelve weeks, eight or ten weeks, from 
t he first soaks. The 1st of May was about the ti111e 
the first soaks went i·n. 

Q. About eight or ten weeks from the 1st of May? 
A. I should judge about eight or ten weeks. 

Q. That would be after the 1st of July, then? A. 
Yes, sir. 

Q. Along about the 111idclle of July? A. Y cs, I 
should say so. 
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Q. Can you identify any one interview with Mr. 
Julius Lichtman after the middle of July and before the 
last of the succeeding January; Ju,ly, 1904, and J anu-
ary, 1905? A . Not Mr. Julius Lichtman. 

Q. You cannot say that you had any talk with Mr. 
Julius L ichtman, the defendant, during that period? 
A . I can't remember any particular talk, but I had 
talked with him, but I couldn't say what about now. 

Q. A\ncl such talk as you had was held where, if you 
10 remember? A. In Ferry street, in the factory, or the 

Market street store. 
Q. You cannot say wh ich is was? A. Both . 
Q. You had several , but you do not know what the 

conversations were? A . I can" t exactly recall that, no. 
not word for word. It was relative to the stuff he was 
buying. 

Q. And where in the Ferry st reet plant did. ycu see 
Mr. Jul ius Lichtman? A. Do you mean what particu-
lar spot in the factory? 

20 Q. No. A . Well, in the factory. 
Q. In the factory or in the office? A. In the office. 
Q. In the office? A . Yes. 
Q. Diel he go out into the factory, so far as you 

know? A. Oh, occasionally. He would go and look 
at a lot of stuff; he wou,lcln't go in the facto ry every time 
He came there very seldom, Mr. Julius Lichtman did; 
it was poss,ibly most always Mr. Abe Lichtman , but M r. 
Julius L ichtman did come there. 

Q. I am speaking of the period from the middl e of 
80 JU1ly, 1904. to the last of J anuary, 1905, if you can 

separate that in your memory, and I asked y0u if Mr. 
Julius L ichtman came to the Ferry street plant, and 
you said yes . A. This goes to when? 

Q. The last of J anuary, 1905 . A. And begins when? 
Q. \,Vell, as soon as you began dealing with Licht-

man, which was, as I remember it, about the middle of 
July. That was your testimony. A. Permit me to say 
that I wouldn't absolutely testify that he was there 
prior to January, 1905. 
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Q. Prior to February, you mean? A. vVell Feb-
ruary, 1905, or whatever the case is. I wouldn't abso-
lutely say that I saw him there at the Ferry street place 
at that time. 

Q. Now, Mr. Elliott, you have testified lo some con-
versations with Mr. Abe Lichtman. A . I did. 

Q. One in particular. \l\lhen did that occur? A . Oh , 
it was along in 1904 and 1905, along during these 
transactions. 

Q. \1\1 ell, Mr. E lliott, it certa inly was not before the 1 o 
middle of July, 1904, was it? A. No, sir. J uly, 1904, 
ycu say? 

Q. The middle of Juily, 1904; it was not before that 
time? A. No, it wasn't before that. 

Q. How late, with in what limits of lateness, would 
you put it after that? A. Prior to his,going to Eu.rope 
the next year, I think. 

Q. ;When was that? A . He spoke of going to Eu-
rope the clay we were in the cffice. 

Q. When was that. A. I think it was 1905. I 20 
won't be positive about thi s, because it is several years 
ago, but I remember the conversation; I remember 
where we were when we had it; but I don't remember 
the exact elate. 

Q. You have not anything to fix the elate except the 
fact that Mr. Lichtman was going to Europe? A . He 
spoke of that that clay. 

Q. Don·t you know that Mr. Lichtman has been a 
frequent traveler to Europe during that period? A. 
Oh, I know he has been several times. :io 

Q. And spoke of it several times when you were 
there? A. Yes, sir. 

Q. Covering the whole period of your operations, 
did he not? A . He didn't tell me every time he was 
goi ng to Europe, no. 

Q. \,Veil , these trips that you. are speaking about 
were scattered throughout the period, were they not? 
A. \,\I ell, you spoke of one trip at that time. That was 
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the only time I eYer spoke to him about going to Eu-
rope. 

Q. That is the only time he spoke to you about going 
to Europe? A. Yes. 

Q. But yoll just said that he spoke about it several 
times. Diel you mean your last answer? A . I mean to 
say that he went to Europe several tim:es, but he never 
came to me and, stated that he was giong to Europe, or 
something simil,ar to that effect. 

10 Q. \ l\lho was present at the time of this conversation 
which has impressed itself upon your mind so vividly? 
A . Nobody but him and I. 

Q. Nabocly but him and yolll? A. No. 
Q. Where did it occur? A. In the little office in 

the Market street building and on the left side of the 
building. 

Q. At what place on Market street? A. His store-
liouse. 

Q'. T he storehouse on Market street. \l\lhat num" 
2(' ber? A. I think it was 413, to the best of my recol-

lection. 
Q. That is, Julius Lichtman's place of business on 

Market street? A . To the best of my recollection it 
was 413 . 

Q. It did not occur at the Ferry street plant at all? 
A . No. 

Q. Now, will you just repeat exactly what he said 
to you and what you, said to him on that occasion? A . I 
went over after some money, rendered a statement. 

80 He spoke about being down to Boston. I asked him 
if he had seen Mr. Baker. He said, yes, he had, and 
Mr. Baker had offered him some splits, and he came 
very near saying that he was buying the sai11e stuff 
from Gu,igues for less than half the money; and he 
said no more. 

Q. Diel he say what kind of splits he was offered by 
Mr. Baker? A . I think it was butt spl its. 

Q. Butt splits? A. Not the gra in; the other side, 
now, the cordovan part. 
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Q. Those were the cordovan part? A . Yes. 
Q. Well, then, you were referring in that conversa-

licn to JVIr. Lichtman's saying that he had purchased 
tlie cordova.ns from Mr. Guigues at about half the price 
that Mr. Baker was offering them to him for? A. At 
about that time? 

Q. Yes. A. That wasn't within this period. You 
have pulled me out of this period, now. 

Mr. Riker-vVell, then, I ask your Honor 
that that testimony be stricken out, and I ask 10 
that it be stricken out on the further ground 
that the specification in this suit does not deal 
with cordovan at all; tha t this conversation, so 
far as it relates to anything, relates to matters 
not in the suit and not within the period su~d 
on. 

The Conrt [after argurnent]-You say that 
during this period there is nothing in the declar-
ation and no evidence about and no evidence 
of the sale of cordovan splits; is that what you 20 
say? 

Mr. Riker-Yes, sir. 
Mr. MacMahon-Of cordovan as distinguish-

ed from grain. 
The Court-The word "splits" seems to be 

used only with reference to shank splits, and 
the witness says that his conversation was held 
not du ring this period That I take to be un-
important, because an admission may be made 
at any time. The question is whether it is rele- 80 
vant as relating to the dealing in an article, the 
transaction about an article, which this declara-
tion does not mention. Nevertheless, it strikes 
me that it is competent, in view of the continu-
ing relations, not exactly between the same par-
ties, but the continuing bllsiness kept on, and 
had a certain unity, and statements like this 
might be useful to characterize the transaction 
-not only to characterize the particular trans-

21 COR 
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action, but might throw some light on the ani-
mus of one or both of the parties. I think it is 
competent. I deny the motion. 

Defendant's counsel pray an exception to this 
ruling of the Court. 

Exception allowed; let is be sealed, and it is 
sealed accordingly. 

FRJIDOUC ADAMS, [L. s.] 
Circuit Court Judge. 

li) 
Q. \,Vhen \Yas th is? Can you fix now the time? 

You say it was not with in this period . Can you fix 
the time of th is conversation? A . I think it was along 
in 1905 . 

Q. Are you sure it was not in 1906? A . No, sir ; 
not absolutely sure it was not in 1906, no. 

Q. Don't you know that Julius Lichtman 111 1906 
was buying from the Corona K i·d Company- A . 'Yes, 
SIL 

20 Q. One moment. -delivered from the Newark fac-
tory of Mr. Guigues these very goods? A . He was 
buying some of them; yes, si r; some from M,r. Baker 
and some from Mr. Guigues. 

Q. And they were sold to Mr. L ichtman by the 
Corona Kiel Company through Mr. Guigues, were they 
not? A . No, sir. 

Q. T hey were cleJi•verecl by Mr. Guigues to M r. Lich t-
man through the Newark facto ry, were they not? 
A . They were delivered from our factory to Mr. Licht-

30 man. 
Q. And sold fo r the account of the Corona Kiel Com-

pany? A . And sold by M-r . Baker fo r his own account; 
we had nothing to do with the selling; they cli cln't go 
in our books at all. 

Q. But they were bought at your factory by Licht-
man from Guigues? A . No, sir ; from Mr. Baker. 

Q. 'v\lhy, Mr. Elliott, you said that they were. A . 
J:\o, I did not. 

[ By request of defendant's counsel, the sten-
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ographer reads from the record as follows: 
"Q. Don't you know that Julius Lichtman in 
1906 was buying from the Corona Kiel Com-
pany- A. Yes, si r. Q. One moment. -de-
livered fro111 the Newark factory of Mr. Guigues 
these very goods? A. He was buying some of 
them; yes, sir ; some from Mr. Baker and some 
from Mr. Guigues."] 

Q. Then you mean by that that Mr. Guigues was 
selling to Mr. Lichtman independently these articles ? 10 
A . Mr. Guigues was selling to M:r. Lichtman; yes, sir. 
The invoices that you have got in your hand were cov-
ered by sales that Mr. Baker made. 

Q. And these particular goods were g·oocls that were 
at the factory of Guig·ues in Newark and were delivered 
there to Lichtman, and solcl by Mr. Baker for the Corona 
Kiel Company's account? A. Yes, sir. 

Q. And was it not at that time that this conversatiun 
with Mr. Abe Lichtman occur red? A. Possibly so; it 
was at the same time that he was getting-that is, when 20 
Mr. Baker offered him some of the same class of stuff 
that he was getting from M r. Guigues. 

Q. Do you remember how long these purchases from 
the Corona Kiel Company by Lichtman of these par-
ticular articles continued? A. No, but it was quite a 
long wh ile. I don't remember exactly the month it 
sta rted, and the month it terminated, I knew it was 
goi ng on at the time I was connected there. 

Q. Don't you know that it extended over a period of 
a yea r ? A . It might have; it might have been twu 80 
years; I don't know exactly. 

Q. A'nd during that period, you say that while Mr. 
Lid1tman was huying these articles from Mr. Baker for 
the Coroi1a Kiel Company account he was also buying 
the same articles from Guigues at a less price? A. Yes, 
sir. 

Q. So that he was paying to the Corona Kid Com-
pany for the same article twice as much as he was pay-
ing to Mr. Guigues; is that it? A . I don't say exactly 
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twice as much ; I clon't know whether it was exactly 
twice as much. I clicln't keep Mr. Baker's books. 

Q. vVell, you clicl not keep any-- A. I only know 
what he saicl, that is all. 

Q. You clicl not keep any account of these goocls that 
were cleliverecl to Mr. Lichtman for the Corona Kiel 
Company account out of the factory of Guigues? A . In 
the stock book, in the factory. A report was sent to 
Bo;;ton, clelivered to Mr. Lichtman. 

10 Q. Ancl you never made any attempt to determine, or 
have made no attempt to determine from recollection, 
how much those purchases clelivered to Lichtman 
amountecl to? A. From the factory? 

Q. Yes. A . I tried to find out, you mean? 
Q. Yes. A. No. 
Q. Have you any idea? A . No. 
Q. Can you give any estimate at all 111 regarcl to it? 

A. No, I cannot, Mr. Riker. 
Q. Vl ould you say it wa·s less than $50,000? A. 

10 T hat is a pretty broad question. I clon·t know llow 
many he got. 

Q. \~Tell , if you cannot answer it, do not answer it. 
But I unclerstand from you that your interpretation of 
what Mr. Abe Lichtman said to you was that he was 
buying from Guigues stolen cordovan at about one-half 
of what he was paying to the Corona people? A . 
Splits, I said. 

Q. Butt spl its? A. Yes. there was some butt spli ts . 
There was a dozen different kincls of articles all cluring 

30 the time. That was cluring this period, mind you . 
Q. Yes. A . Ah1d I can·t say that thi s conversation 

was during thi s period. 
Q. But I ask you, having refreshed your memory 

as to the delivery of these things to Lichtman by direc-
tion of the Corona Kiel Manufactu ring Company, 
whether that served or tended to fix the elate of your 
conversation? A . No, it would not. 

Q. It has no refreshing power at all? A . It might 
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have been 1905 or r906. I can refer to another co_n-
ve rsation, if you would like to liave that, and give you 
the time of that. 

Q. Do I understand that there is another conversa-
tion with ML Abe Lichtman? A. Outside o f this 
period; yes, sir. 

Q. On this same subj ect matter? A . Yes, si r. 
Q. Do you not remember testifying on your direct 

examination that there was only one conversation? A . 
I did not; he asked me if l had any conversation, and 10 
I specified th is one in particular. 

Q. And then you say that there is another ; is that 
it? A . There is. 

Q. You say that there was another conversation? 
A . Yes. 

Q. \~Tell, you cannot identify th is one that 1Ye are 
dealing with any more particularly than you have clone? 
A . This one that I am talk ing about now? 

Q. Yes. A . Yes, sir. 
Q. Can you? A . Yes, sil". 20 
Q. How? A . I can tell you the month it hap-

pened in . 
Q. I am speaking of the lime that he to,lcl you that 

he could buy the same goods from Guigues at half the 
price that he could from Baker. A . It is my impression 
it was along in the summer-either in the summer of 
r906 o r 1906. I will admit that is a broad time, but 1 
can't give the exact time it happened . 

Q. [By the Court.] J\re you speaking of the con-
Yersat ion that you have been detailing or the one that 30 
you last mentioned. A . The one we have been speak-
ing of. 

Q. You were over at Mr. Lichtman's office on Ma1--
ket street fo r ,i,hat purpose on that occasion? A. In 
this particula r case? 

Q. Yes. A . For a check. 
Q. There \\"as no one present but M r. Abe Ucht-

man? A. And myself. 
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Q, \Veil, was there anything else said at that inter-
view on this subject tliat you recall ? A. No. 

Q. ·what reply clicl you 111ake to hi111? Diel yon 111i[kc 
any re1~ly? A . La.ugh eel. 

Q. You langhecl? A. Yes, that is about all. 
Q. Ancl that was all that was sa id, was it? A . That 

was all. 
Q. I will ha.ve to ask you now to repeat once more 

just what Mr. A'be Licht111an said, as nearly in his 
10 wc·rcls as you can, as he spoke them. A . I went in there 

and asked fo r a check, presented a statement for the 
account; he checked it up, 0. K'cl it, and everything; 
and he said, "I was clown to Boston the other clay." I 
said, "vVere you? Diel you see Mr. Baker?'' He said, 
"Yes. I was talking to him about buying some stuff 
over there, the splits-" 

Q. The spli ts? A . "Splits" or "butts," one or the 
other; I wonlcln't specify exactly, but it was 111erchan-
cli se nncle r that head, what he was getting. And he 

20 sa id, "I oame very near saying, 'I am getting them in 
Newark from Guignes for less than half what I am pay-
ing you fo r it.' and I shut up my mouth. " 

Q. You are not certa in as to the character of the 
goods that he was speaking about, now, are you? A . 
It was the shell goods that he was gett ing; it was some 
of the splits that he got out of the facto ry. H e got 
several different grades of stuff ont of there. 

Q. Mr. Lichtman got several different g rades of stuff 
al that ti111e? A . Yes. I don't know about that par-

30 ticular ti111e, but from 1904 to ·1908. 
Q. vVell, this conversation. wasn' t it later than 1905 

or 1906? A . No, sir ; in 1905, around September, I 
think he was getting those cordovan spli ts and shell s. 

Q. The shells themselves? A. Yes. 
Q. Not-< A . Not the ,g rain, the othe1· side. At 

this time Mr. Baker was getting the grain. 
Q. Mr. Baker was getting the gra ins, what year was 

that? A. 1905. 
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Q. Where were they sent? A. They had been sent 
to Bristol, and the grains were piled up in the factory 
awaiting instructions. 

Q. And Mr. Guigues was getting the valuable part 
of the horse hide? A. Yes. 

Q. Yes, taking the other side. That was the sum-
mer of 1905 or 1906? A. 1905, I think. 

Q. Now, Mr. Elliott, you hancllecl these checks that 
have been shown you, clicln't you? A. Yes, sir. 

Q. And you hancllecl all the checks that came to Mr. 1 O 
Guigues? A . Possibly every one of them. 

Q. Throughout the whole period? A. Yes, unless 
it happened to be on a clay, or something, that I wen: 
to New York, or some place like that, and they should 
be deposited, and he did it himself and hamled me a 
memorandum. That occurred, I remember, on one or 
two occasions. 

Q. Let me ask you to describe just what you did with 
the checks, just what connection you had with the 
checks, which you handled, as you say, all but the occa- 20 
sional ones that came when you were absent? A. 
They were taken and credited up in the cash-book, that 
is what you mean, isn't it? 

Q. No, what die! you do with the paper check? ; 1, 
Took it to the Federal Trust Company. 

Q. Took it to the Federal Trust Company? A. Yes, 
sir. 

Q. A:nd deposited it? A. Yes. Indorsed it with a 
rubber stamp. 

Q. You indorsed it? A. Yes, s1r; with a rubber 
stamp. 

Q. And that, with the few exceptions you have testi-
fied to, continued throughout the whole period? A. 
Yes, sir. 

Q. Do you remember saying at your examination 
on August 17, 1908, in the bankruptcy court, in answer 
to the question, "What did you do with the checks?" 
you said, "Handled them through the office; didn't 
come into my possession?" .A. I said that? 

30 



168 JOSHUA L . ELLIO'J''J'-CROSS. 

Q. Do you remember saying it? A. No, si r. 
Q. You did not say it? A. I don't remember say-

ing it. 
Q. It was not true, if you cl icl say it? A. I don't 

remember saying it. 
Q. I asked yon if it was true, if you did say it? A 

Nb. 
Q. It is not true? A. N o. 
Q. It was not true at that time? A . No. 

10 Q. It was not true at that t ime? A . No. 
Q. And it is not true now? A. No. 
Q. Do you remember at that particular time, on th,1t 

exan1ination, 111aking this answer in response to this 
question : "Diel you ever see M r. Francis hand any of 
the checks to Mr. Guigues ?" Answer: "I never EO-

ticed it at any particular time"? A . I never noticed 
Mr. Francis hand him any checks. 

I\lfr. Skinner-The question is whether you 
remember that test imony"? 

20 vVitness-No, I don't remember that. 
Q. [By the Court.] Who was. Mr. Francis? /I 

The bookkeeper that was there when I went 111 tl,e 
factory. 

Q. [By Mr. Riker.] Diel you test ify to that effect? 
A. I don't remember. 

Q. Is it true, if you clicl? 
Mr. Skinner-I object. That is highly im-

proper. 
The Court-I suppose the question could be 

30 put in the form, "\~las it a fact?" I think that 
would be unobjectionable. I cannot say that 
this is obj ectionable legally. 

[Question withdrawn.] 
Q. \i\Then clicl you leave the employ of Mr. Guigues 

--Mr. Guigues or the Guigues Leather Company? A. 
January, 1908. 

Q. Why clicl you leave? A. Simply to keep from 
telling lies. 

Q. That was a moral reason. A . There was about 



JOSHUA L . ELLIOTT-CROSS. 

fifteen or twenty creditors running there every day for 
money, and he was dumping them on my shouJders, and 
going to the other end of the mill. 

Q. You ,vere getting tired of telli!lg so many lies? 
A. Yes. 

Q. It was not an objection to the telling of the lie, 
but to telling so many lies? A . That is the idea; you 
have got it right. 

Q. You knew, did you, that Mr. Guigues was pur-
loining goods belonging to others and selling them to 10 
others? A. I did. 

Q. Early in the game? A. I did . 
Q. That did not induce you to leave Mr. Guigues's 

employ when you did leave, did it? A. I j ust ex-
plained that. 

Q. Telling the lies? A. I got tired of it. 
Q. Tired of telling lies? A. Yes, and I saw that 

there was nothing in the future to keep on telling lies 
for, and it was bound to finish there. 

Q. But it was within your own knowledge; you knew 20 
that this was a criminal matter, did you not? A. Yes. 

Q. And was there not a criminal charge made against 
you at the time you resigned? A. Tried to be one made. 

Q. \1\/as there not one made? A. I think there was. 
after I had resigned, about three or four weeks. 

Q. \~Tas it not in connection with your business rela-
tions with the Guigues Company that the charge was 
made? A. They tried to connect it with that. 

Q. Mr. Elliott, when was it that you made the copies 
of i\/Ir. Guigues's private books? A. Along in Decem- 30 
ber, I should say, 1907. I quit there January 8th, I 
believe, and it was within three or four weeks prior to 
that time. 

Q. It was from two to fonr weeks prior to the time 
when you quit? A. Somewhere along there, yes. 

Q. How long did it take to make those? A. Oh, two 
or three clays, at different times. 

Q. vVhen Mr. Guigues was out of the office? A. In 

22 COR 
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the office and out of the office. The office was different 
there than it is here. 

Q. Did you tell him that you were abstracting his 
private records? A. I answered that no before. 

Q. You clid not tell him? A. No. 
Q. You clid not draw his attention to the fact that 

you were taking something that die! not belong to you? 
A. I clicl not. 

Q. \i\That inclucecl you to make this copy of Mr. 
10 Guigues's private books? 

Objected to as repetition. 
Objection overruled. 

A. I answered the question; for self-protection. 
knew the thing was bound to come out some clay. 

Q. I-I011· did Mr. Guigues's books furnish you self-
protection? A. For instance, I looked at it this way. I 
hacl no legal advice on the matter and c\icln't know any-
thing about it. I sized it up this way. I knew the 
Guigues Leather Company was in bad straits, ancl if 

20 anything should happen to the Guigues Leather Com-
pany's books, or office records or anything-I was sec-
retary and t reasurer of the company, of the Guigues 
Leather Company-if anything should happen to their 
books whereby they were destroyed, i,f a fire got in there 
and burnt the records all up, Mr. Guigues would have 
just as much chance to put the thing on me as it was on 
him, that he could say this stuff was sole! and went 
through the Guigues Leather Company, "and here 1s 
the treasurer that hanc\lecl the funds," and so fo rth. I 

30 looked at it this way. 
Q. You handled the checks for these particular goods? 

A. Mr. Lichtman's? 
Q. Yes. A. Yes, sir. 
Q. How were they made payable? A . To Guigues. 
Q. How were they deposited? A . In a special ac-

count in the Federal Trust. 
Q. You thought that money might be in some way 

traced to you? A. I didn't know, but I wanted to be 
sure. 
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Q. Then it was a highly precautionary measure that 
you took in view of a possible contingency that you did 
not understand? A. Yes, sir. 

Q. H ow were you in terested in those books person-
ally? A. ·which book ? 

Q. The books that you copied. A . Simply to keep 
them. 

Q. H ow were you interested in the contents of those 
books? A . Deposits to Mr. Guigues's credit. 

Q. \ ,Vhat personal substantial interest did you have 10 
in the contents of those books? A . None; I was simply 
employed to do as he said. 

Q. vVhy did you not copy the whole of those books? 
A . VVell, I can answer that by sayi ng that I took this 
one big account, and I copied a couple of others, and 
a lot of. others were ve ry small accounts that I didn't 
bother with. 

Q. \,Vh ich accounts were they that were so small tha< 
you didn't bother with them? A . Oh, there were some 
on there ; I think a couple of i\lir. N eider's and one of :.10 
Friedman's, didn't amount to but very little; the Taylor-
Poole, I don' t think that amounted to very much. 

Q. Can you state from recollection-you say that the 
Friedman account was a small account-can you state 
from recollection how much it amounted to? A . No, 
si r ; I cannot. 

Q. vVould you be willing to say that it was less than 
$2,000? A . I would not, Mr. Riker; I don't r~member 
whether it was a hundred or five thousand dollars, to 
be frank and candid about it ; I don't know. 30 

Q. That account dealt with the same character of 
goods that Lichtman afterwards got, didn't it? 
A . Some, some of the same kind, not all. 

Q. \ ,V ell , was the bulk of it the same kind? A . I 
th ink so. 

Q. \~Tell , why clid you not protect yourself against 
th e possible attack as to those goods that were of the 
same character as th e Li chtman goods? A. \,V ell, these 
accounts that I did get I considered were suffici ent to 
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prove the existence of the books and to show ,.vhere the 
bulk of the stuff had gone. 

Q. You thought your copies proved the existence of 
the books? A . These w·ere absolute copies from the 
books and verified the books, and would prove that these 
books actually existed and that the stuff did not go 
through the company's books. 

Q. Why did you not put them in more permanent 
and complete form? A. I can understand that form . 

10 Q .. You can understand it? A . Yes. 
At one o'clock P . M. the court takes a recess 

of one hour. 
After recess. 

Joshua L. Elliof.t resumes the stand in behalf of 
plaintiff. 

Cross-examination (continued), by Mr. Riker. 
Q. Diel you ever know the plant on Ferry st reet until 

you went there with Mr. Guigues? A . No, sir. 
Q. On the corner of Ferry and Madison streets there 

20 was a two-s~ory frame structure, was there not, when 
you went there? A. Yes, sir. 

Q. On the corner of Monroe street a.ncl Ferry street, 
running along the Ferry street front, there was a two-
story factory building, was there not? A . On Ferry 
street? 

Q. Yes. A . Running from the frame building over 
to Mqn roe street? 

Q. Yes. A. Yes, sir. 
Q. \~/here was this seclusive place ·located in which 

30 you say the shanks were concealed? A. The Ferry 
street building, the west encl, the ground fl oor. 

Q. \1/ ere there any windows to that ground floor? 
A . I remember there was a partition in that building: 
we had some bake ovens, and so forth, in there, and 
there was a partition in that building that we later took 
out, and at this time there was no windows; that is, 
there was windows on the in side. There was no light 
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came in there from the outside; on the inside it was 
ve ry dark; there was no light showing in there to 
amount to anything at all. 

Q. Does that part of the two-story factory building 
rnnning along Perry street from Monroe? A . I beg 
your pardon! 

[Question read.] 
Q. Along the Ferry street front? A . It was near-

it was on the encl where the frame building is, Madison 
and Perry; it was on that encl-in that encl. 10 

Q. You kno\\" that had been occupied by the Lock 
\,Vasher Company, do you not? A . The Lock \~Tasher 
Company had a sign there at that entrance, on Ferry 
and Monroe streets, when I \\"ent there . 

Q. And there was a t\\"o-story factory building? 
A . On that street, yes. 

Q. \~ras this bake rwen place that you refer to part 
of the factory building? A . It was part of that build-
ing; there was a wall in there. 

Q. You are quite sure of that. are you? A . Quite 20 
sure. 

Q. It was an old japan oven . was it not? A. I 
think so. 

Q. J\ ncl there were two stori es, one above the other. 
were there not? A . In that particular encl? 

Q. Yes. A . I couldn't possibly say. I know there 
was a cellar on the sicle nearest to· Perry street. 

Q. There was an olcl boiler downstairs? A . Yes, sir. 
Q. That was the olcl heating apparatus, the old bake 

oven, of the bake shop of I. vV. Dawson-of Dawson 80 
& Company? / l. But as far as there being a secona 
floor in the re, I don't think there was in that encl . 

Q. \~Tel l. you are mi staken. A . \Ve,11, I am not posi-
tive about that. 

Q. Toward the Ferry street side of that bake oven 
there was a thick blank \\"all, \\"as there not. part of the 
encl of the bake oven? A . On the Perry street side? 

Q. Yes. A. \Vhere that kind of a sub-cellar was 
built for the boiler? 
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Q. Yes. There was a wall went up, a blank wall ? 
A . I think so; I remember the wall tl1ere. 

Q. No openings that you could detect that ever ex-
isted in it? A . I never noticed any; I couldn't say pos i-
ti vely about that. 

Q. And on the yard side there were two double doors, 
wooden doors, were there not? A . A't that encl? 

Q. Yes. A. I think so. They were late r bricked up. 
Q. W ith j u5t a small light of glass in each one of 

10 the leaves of the doors? A . I don't remember the 
glass. 

Q. P retty high up? A . I don't remember the exact 
kind of doors that was used there. 

Q. That was almost immediately towa rd the tanning 
yard and beam yard of Guigues, was it not? A . T lie 
beam-house, the lower encl of the beam-house. 

Q. vVhat was put in there ? A . Pickled shank splits. 
Q. W here was the pickling of the shank spli ts car-

ri ed on ? A . The apparatus, you mean ? 
20 Q. Yes. A . At that t ime, the beginning of the fac-

tory, I th ink it was clone in the cellar over on the Mon-
roe street side. 

Q. You heard :iVIr. Conway testi fy as to where that 
was carried on, did you not ? A . I was here, and I 
th ink I did. I do not remember what he said though, 
possibly; I do not. 
. Q. Then you do not remember. \¥ell , were these 
pickled shanks after they were pickled kept in the Mon-
roe street building·, any of them ? A . P ickled shanks 

30 or spli ts? 
Q. Spli ts or shanks. A . The shanks was. I should 

say all the shank spli ts were put in thi s building as fast 
as they accunmlated; there might have been some lay-
ing around the machines. 

Q. \ ¥ hat were the dimensions of thi s buil ding that 
you speak of ? A . Thi s one parti cular spot, I should 
say. was probably 20 or 25 feet long and probably some-
where near twelve or fifteen feet 1Y ide ; something like 
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that. I don't say positively, but it was along about 
that size. 

Q. These were spli ts, as I understand yon, that were 
put in there? A . Yes, sir. 

Q. \~There was the splitting operation carried on? 
A . At that time, I think, in the beam-house. 

Q. Almost im111 ecl iately acl joining this old j apan 
oven? A . Yes. It was up near the engine-roo111, 
where the splitting machines were, up above the vats . 

Q. And this unligh ted room or space in the old japan 10 
oven was used for the storage of that refuse fro111 the 
splitting mach ines, was it not? A . At that time. 

Q. A,n cl that is all there was to the concealing of 
those splits, was there not? A . Of those particular 
splits. 

Q. And all the splits that were pnrt in there was si111-
ply refuse taken fro111 the 111achines as the shanks were 
split and put in there, because it was handy? A. \~Tell , 
it was sha.nk splits. I don't know whether yon call it 
refuse. 20 

Q. Do yon mean to say now that those things were . 
put in there for the purpose of concealing the111 from 
anybody? A . I do. 

Q. \Vhen die! they stop using that place for the stor-
age of these splits? A . \Veil , practically when we 
stopped 111aking them. 

Q. And when was taht? A . 1905, I should judge. 
Q. Then, so far as the shank spli ts are concerned, 

they were always put 111 that particular place? A . I 
don't say each and every one; there might have been a 30 
load in some other part of the bui lding that were 
shipped out before Mr. Baker got there, that didn't 
reach there, shipped out before they got there. 

Q. But so f.a r as placing them, as yon say, for the 
pn,rpose of conceal111ent, that was the place where they 
were put? A. That was the place where thi s particu-
lar class of stuff would be put. 

Q. What was the condition of these splits? A . 
Pickled. 
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Q. \Vere they \\·et when they were put in there? A. 
You might consider that different from what I do. 
They \\'ere in a pickled state and drained off; they were 
considerecl dry; that is, they 11·ere picklecl, but the pickle 
wasn't driven off of them, if that is what you 111ean by 
being dry; si111ply pickled and laid out and clried as far 
as they would naturally, and then split and rolled up 
ancl bundled and put in there . 

Q. \Vhere \\'ere they laid out to dry? A. In di f .. 
10 ferent parts of the factory, before they were split. 

They went through the pickle and \\'ere put on trucks 
and horses and things, and allowed to drain before they 
,Yere split. 

Q. Before they were split? A . Yes. 
Q. And after they were split they \\'ere taken from 

the adjoin ing bea111-house into this first floor room that 
was not used for any other purpose? A. At that ti111e 
it wasn't. 

Q. \Vas it ever used for any other purpose? A. 
2 (1 Yes. 

Q. \i\lhat? A'. After we stopped 111aking these 
shank splits we went into tanning the hides, and then 
we had to have more roo111 for the storage house and 
all the available space we could get, even the old cellar 
where the boiler was floored over, put a floor in there, 
and opened up all that part of the building for the 
storage of old hides. 

Q. And you used this in connect ion ll'ith these other 
l'hings for the storage of hides later on, I understand 

80 you to say? A . Yes. 
Q. But until yoll' began to do that, you cou,lcl sto re 

these splits in this particular place that you have cle-
scribed? A. Yes, sir. 

Q. vVhere was th is concealed place with reference to 
the office? A. \i\lith reference to what? 

Q. \i\Tith reference to the office. A . In passing out, 
through the office? 

Q. No. I am now speaking with regard to proxi111ity, 
or near the office. A. It was right near the office. 
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Q. Rather joining it, was it not? A. Yes, separate 

building, that is all. 
Q. Were the wooden doors to this japan oven locked? 

A. There was a door about 4 or S feet from the encl of 
tha.t building; these wooden· doors, as I remember, that 
you speak of, were bricked up, that you refer to, and 
another opening was made in the bui lding further up, 
and there was one narrow door there, an ordinary door, 
about 3 or 4 feet, I should j uclge, from the encl of the 
building next to the office, and there there was a door 10 
that was kept-I clon·t remember whether it was locked 
or whether it was fastened from the inside; I don't re-
member positively how it was fastened; I wouldn't un-
dertake to say. 

Q. That was right opposite the door out of the office, 
was it? A . The Madison street building. You uncler-
stancl, there was a straight wall the re; the re was no 
doors there, but when we went there we put a door in 
the encl of that wall, so that you could go stra ight from 
the of-fice through in the Madison street building with- 20 
out going in the beam-house at all to pass this door . 

Q. I am talking about the Madison street bui lding; 
the build ing that you are describing was on Ferry street. 
A . It wasn't necessary to go past that door to get into 
the factory. 

Q. There was a door on the side of the frame office 
building leading out into the yard? A. Yes. 

Q. And from that there was a door ii1to the old j apan 
oven? A. After you got into the beam-house, to the 
left side. 30 

Q. But on the face of the wall of the japan oven oppo-
site the office, there was no door there? A. In the encl 
of the bui lding? 

Q. Yes. A . No. 
Q. There was a staircase on the outside, was there 

not? A. Yes, out in the alley. 
Q. There was a staircase up to the second floor? 

A. Yes. 

23 COR 
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Q. And was there not a double frame door, a wooden 
door, which used to be the door through which you took 
the hides to japan them? A. I think that is the one we 
bricked up; that is the double door. 
• Q. And you did not have any entrance there on that 
side at all? A . There was a door there about 3 or 4 
feet from the encl of the building. 

Q. vVhen you built your beam-house or ta\1-yarcl, or 
whatever that was, in the middle of the block, that wall 

10 went over to the entrance of the old japan oven? 
A. Yes. 

Q .. And there was a door left in there by which you 
could go from the beam-house directly into this old 
japan oven, was there not? A. Yes. 

Q. And these shank splits that were taken off in the 
beam-house were simply taken out of this door and into 
the stornge room? A. Sure. vVe had to have a door to 
take them in, you know. 

Q. Now, is it not the practice to store them in that 
20 particular pickled form in a place where there is not light 

and air? A. I don't know about that. I know where 
that was stored. 

Q. The knives, the splitting machines, were in this 
new building that I have drawn your attention to, and 
when the shanks were split, these flesh sides of the splits 
were simply taken out and put into this room, where 
there were no windows or any light; is that what was 
clone? A. Yes, sir. 

Q. And that is what you describe 
30 them, is it? A. It seemed to work. 

described. 

as to concealing 
That is what I 

Q. And your interpretation- of the placing them there 
was that they were put there £or the purpose of con-
cealing them, is that it? A. Yes, sir; instructed that 
way. 

Q. vVho was instructed? A . I was; the factory in 
general; that is, the foremen. 

Q. You wi ll just confine yourself to your instructions. 



JOSHUA f,, 81.T,IOTT-CROSS. 179 

Who gave them to you? A . Not personally, no; that is, 
I wasn't instructed to personally go get those things and 
put them in there myself. 

Q. You ha.cl no instructions on the subject at all, h~cl 
you? A . I was instrncted to see that the stuff 1Yas out 
o·f the way of Mr. Guig·ues. 

Q. Then you did have instructions? A . Yes. 
Q. \1'1here were ycu instructed lo put them? A . In 

that room. 
Q. \i\lhat place did you have to put them in except 10 

that room? A. 'Nell, you know, that is a pretty big 
factory. 

Q. I know all abcut it, Mr. E lli ott; almost as much 
as you do, I expect. A . More, I expect. 

Q. \1'lha.t other 1,lace did you have that ,ms con-
venient for putting these pieces of shank spli ts except 
there? A. They could have been put in other places. 

Q. \i\lhat suitable place was there? A. That 11·as the 
most suitable place for that particular stuff, because it 
was turned out right there in the beam-house. 20 

Q'. What is a. buffing, Mr. Elliott? A. A very thin 
grain split, I should judge; I would class it as that; 
that is my defin ition. 

Q. A thin grain spli t? A. Yes. 
Q. Then does it in your definition correspond with 

the g rain split of the cordovan? A . No. sir. 
Q. Well, then, what is it if it isn't that in this case? 

A. In th is case there is a grain split after tanning; that 
is, it was split off of the butt after it was tanned: and, 
as I previously said, it was not a uniform thickness. It 30 
was split clown in the shell, all they coulcl get off. 

Q. Down to the cordovan, or shell? A. Yes, and a 
buffi:n.g·, a. split the other way, turned in the machine, 1 
think, so as to make a uniform thickness; that is_, split a 
un iform thickness off the g rain instead of the shell. 

Q. Do you dist inguish in this respect bet11·een a hand 
buffing and a. machine buffing? A. I am not famil iar 
with hand buffing. 
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Q. Y 011 cla not know anything about hand buffing T' 
A . No. 

Q. Then do yon know or do yon not know from your 
experience what is properly termed a buffing when it 
is taken off by the machine? ·what then is it ? A . It 
is a. grain piece. 

Q. Then how does it differ from the grain splits that 
have been testified to ? A . I have jnst explained it. 

Mr. SkinneT- I object to that. 
10 Q. Explain it again. I am so thick that I do not 

unclerstancl it. A . The grain split taken from the butt 
after tanning is not uniform in thickness; it is thicker 
in some places-that is, in the center-than it is on the 
edge. Now, the buffing is split so as to make a un iform 
thickness. 

Q. Where is the buffing taken off of? A . The grain 
side, but it is a different process of splitt ing to accom-
plish that. 

Q. Yott mean to say there is first taken off the grain 
!< u spli t and then a. bu ffing before you reach the ccrclovan? 

A . The grain is the buffing. 
Q. And that is taken off by the machin e? A . Sure. 
Q. And is the part next to th e hair, is it not? A . Yes. 
Q. Now, then, is it not the buffing· that you are speak-

ing of? A . In these gra in splits? 
Q. Yes. A . No, sir. 
Q. In what respect does it differ? A . I jnst ex-

plained that. A buffing is taken off in unifo rm thick-
ness, and it is very thin, and after th is is taken off it is 

30 necessary to take off more of that substance between 
the shell and the buffing in order to get the shell clown 
to the proper weight to fini sh in to cordovan. 

Q. Then the buffing you ha ve described is the piece 
underneath the grain split, is that it ? A . No, sir; it: is 
the grain . 

Q. It is the g rain itself? A. Yes. 
Q. \~lhich has had some substance afterwards taken 

off? A. There is. a substance between the g rain and the 
shell. These grain splits, as we call them, this sub-



JOSHUA I •. EI,LIO'l"l'·-CROSS. r8r 

stance was taken off with a splitt ing machine, but in 
the buffing that substance is left on there, and the grain 
is taken off in a uniform thickness to make the buffing. 

Q. Now, Mr. Elliott, to return to the books of which 
you have produced a copy. vVhat did those books con-
tain? A. Records of accounts. 

Q. Of what kind of accounts? A . Merchandise, 
you may term it, that Mr. Guigues sold. 

Q. Do you remember in August, 1908, at the hearing 
in the bankrnptcy matter being asked what was con- 10 
tainecl in these books? [No response.] 

The Cou,rt~Do you remember? That is the 
only question. 

Witness-No, I do not. 
Q. \Veil, do you remember saying on that hearing 

that these books contained nothing but the sales of the 
offal, as you call it? A . I don't remember. 

Q. Diel they contain anything but sales of offal? A . 
vVhy, certainly. 

Q. Diel you have your copy of the books in question 20 
at the time of that examination? A. I don't think so. 

Q. When did you take the copy? A. This yellow 
copy? 

Q. Yes. A. The latter part of December or the 1st 
of January, 1908. 

Q. vVell, don't you remember that the hearing was 
in August, 1908? A. I don't remember the exact 
elate; I know I was up there. 

Q. It w,as after you had taken off the copies of these 
books? A. Oh, yes. 30 

Q. Is it not a fact that these books did not contain 
anyth ing but sales of the offal? A. They did contain 
sales of stuff otherwise than offal, and no offal : there 
1ras no offal in it, in other words. 

Q. You have testified here on cross-examination that 
the books of the company -

'l'he Cou,rt-You now refer to the bankruptcy 
proceedings? 
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Mr. Riker-No, here on this cross-examina-
tion. 

Q. - that the general books of Mr. Guigues con-
tained the entries with reference to the offal? A. The 
general books, yes. 

The Court-That means the regular books, 
I suppose? 

Mr. Riker-The regular books. 
Q. vVhat do you include in the offa l that you refer 

l O to in that connection? A . The regular books? 
Q. Yes. A. Fleshings taken from the hides, and 

tr immings, the same as the ears and noses and knuckles 
and hair. 

Q. Do you remember testifying in the bankruptcy 
examination, to which I have already drawn your at-
tention, in this language : "1'he glue stock was turned 
in to the A. ~- Guignes Leather Company; that is what 
I considered the A. A. Guigues Leather Company was 
entitled to"? A. The glue stock was turned in to the 

20 A. A. Guigues Leather Company. 
Q. "That is what I considered the A. A. Guigttes 

Leather Company was entitled to ." Do yott remember 
test ifyi ng to that? A . \i\Tell, it was turned in to it. 

Mr. Skinner-The question is, Do you re-
member testifying to it ? not whether it was so. 

\i\Titness-I do n ot ; I don't remember the 
exact questions that were put to me at that time. 

Q. vVell, is it a fact that that was what was turned 
in to the A. A. Guigues Leather Company? A. The 

30 gluie stock was sold to Swift & Company and Baeder-
A,::larnson Company; it was tttrned in to the Guigues 
Company. 

Q. And that is what you considered the A. A. Gtti-
gues Leather Company was entitled to? A. I did. 

Q. Do you c\istingttish between glue stock and offal ? 
A . \ i\Tell , the glue stock clown there, the Aeshings at,d 
the trimmings I have just referred to and the hair was 
considered offal. 
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The Court-That is hardly an answer to the 
question. 

\i\litness-vVhat was the question? 
Q. [By the Court.] Do you distinguish between of .. 

fa! and glue stock? A. It is the same. 
Q. [By Mr. Riker.] What? A. It is the same thing. 
Q. It is the same thing? A. Yes. 
Q. That is your understanding, is it? A. It is. 
Q. What do you understand to be hair? A. That is 

offal. 10 
Q. Is that glue stock? A. No, but it comes under 

the heading of offal ; it is hair. 
Q. Then there is a distinction between offal and glue 

slack, is there not? A. Offal covers glue stock and 
hair, too. 

Q. \i\111at else does it cover? A. That is about all, 
as far as my knowledge is concerned. 

Q. Does it include, so far as your knowledge is con-
cerned, scraps of leather and trimmings? A. It wasn·t 
caJ:led that at the Guigues Leather Company, and that 20 
is where I got my knowledge. 

Q. vVhen clicl you last see these books frcm which 
you produce what you say is a copy? A. Along dur-
ing the first part of January, 1908. 

Q. \,Vhere were these books when you las t saw them? 
A. In the safe. 

Q. Diel you ever show them to anyone? A. \i\lhy, 
the people in the office saw them; I didn't call in any 
outsiders and show them to them. 

Q. Now, Mr. Elliott, these sudden instructions to 30 
cover things up that you testified to, what is the earliest 
one thal you can recaH? A. I should judge, alon.g in 
June, 1904. 

Q. Is there anything that fixes that elate in yom 
memory? A . No, sir. It was shortly after the factory 
started. 

Q. That was before Lichtman was dealing with your 
people, was it not? A. \ iVell, possibly a short whi le. 
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Q. \Veil , was it not before? A . I can't say that 
it was. 

Q. Well, if it was in J une-- A. I didn 't say it was 
in J une; I say about that t ime. I don 't know the exact 
date; I don't remember the exact elates that Mr. Licht-
man started dealing. 

Q. Didn't you say he started dealing about the mid-
dle of Ju ly? A . S·ome time in July, I should judge. 
You sa.id, "About the middle of J u1ly ?'' and I said, "l 

10 guess so." 
Q. Y 011 saicl about ten weeks after the factory 

sta rted? A . vVell, possibly it was about the time that 
I was given these instructions to cover it up. I don't 
know the exact elate. 

Q. I was asking ycu particularly about the special 
notice to cover things up. How dicl it come to you at 
that t ime? A . 'v\Tho from? 

Q. Yes. Well, how? A . Mr. Guigues. 
Q. vVell, you were the bookkeeper at that time, were 

20 you not? A . Yes, sir. 
Q. You had nothing to do with the factory? A. 

\Veil , I was out in the factory, as I previously explained. 
I had the dai ly reports of the factory to make out, ancl 
it was necessary to be in the factory to ,get the infor-
n1ation . 

Q. W'ell, perhaps I misunderstood you; but is it not 
a fact that your only excuse fo,· being in the factory 
was that you were there fo r self-instruction in the proc-
esses of the business? A . Sure, and I would get these 

30 reports, and I just simply learned what I could regard-
ing the business. 

Q. vVas not Conway the superintendent in charg·e ,' 
A . Mr. Conway was the superintendent in charge of 
the tann ing-well , he was the factory superintendent. 

Q. \Vhat reports were you to get from the factory 
and make? A. \1\T ell, mornings I was to make up from 
the stock book what we call the soak; that is, the hides . 

Q. That is, from the stock book? A. Yes, the hides 
that were to be put in the vats for soaking. 
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Q. \;\,/here was the stock book kept? A. In the office. 
Q. What else did you have to do? A. I would take 

the report out to the warehouse, and I would say to the 
foreman of the warehouse, or if Mr. Conway was there, 
either one or the other, so and so, "Soak so many butts 
of that to-clay," and turn it over to him, and when it 
was put in soak, turn over the vats to him. I kept a 
record of the clay they we!)( in the vats, how long they 
stayed in there and when they were clue to be pulled out. 

Q. \Vho furnished you the record? A. It was turned 10 
in on a printed form we had in the office. \;\,/hen I told 
them what to soak, either Mr. Conway or the foreman 
in charge of the warehouse, we simply worked the thing 
together. 

Q. You did not give any instructions to the work-
men at all, did you? A. Not necessarily to the work-
n1en; no, sir. 

Q. And all you did was to carry messages for Mr. 
Guigues to the superintendents; isn't that aH? A. Mr. 
Guigues generally delivered his own messages. 20 

Q. \i\Tell, when you had anything to do with the people 
in the factory, that was all you did, was it not? A. Not 
necessarily, no. 

Q. \i'lell, what else did you do, if it wasn't neces-
sary? A. I would be through the factory, and Mr. 
Guigues would come along sometimes and instruct me 
to do a certain thing; that is, to get up a lot of this stuff, 
get it together-1\iir. Conway was working at some-
thing else-get a bunch of men and get it out of this 
corner and get it in another. 30 

Q. Now, this first conversation, that you think may 
have occurred in June, 1904, or July, the hurry call to 
conceal things, where was the message cleliverecl to you? 
A . .The exact spot I can't tell you; I was in the office 
there or around the factory. 

Q. You do not know whether you were in the office 
or in the factory? A. I don't remember exactly where 
I was standing·, no. 

24 COR 
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Q. Do you remember who gave it to you? A . I re-
member iVI'r. Guigues gave me all of them. 

Q. What did he say to you? A. He simply said, 
"Get this stuff out of the way; I am going to dispose 
of it." 

Q. What else? A. To put it away. 
Q. What did he refer to? A. At that time it was 

the shank splits and the grain. 
Q. 'Nell, where were they? Diel he point them out 

10 to you? A. vVell, the shank splits were in the beam-
house and the grains were in the Madison street build-
ing. 

Q. Diel he take you around and point the things out 
to you? A . Yes. 

Q. The shanks were where? A. In the beam-house. 
Q. In the beam-house? A . Yes. 
Q. vVere they the shanks or the splits? A. Both. 
Q. Both the shanks and splits? A. Both . The ma-

chine was running. 
20 Q. And he said he was going to dispose of the whole 

lot? A. No. 
Q. v\/ ell, what was it he was going to dispose of? 

A. 'l'he shank splits. 
Q. And to get them out of the way? A . Yes. 
Q. And those were all that he pointed out to you? 

A. No. 
Q. vVell, what else did he point out to you? 

A. Grain. 
Q. Confining yourself for the present to the shank 

30 splits, did he point out anything else? A. In that par-
ticular place and pile, that is all. 

Q. Right in that particular place and pile, he said to 
get them out of the way, he was going to dispose of 
them? A. Yes, sir. 

Q. [By the Court.] He said he was going to dis-
pose of them? A. Yes, sir. 

Q. [By Mr. Riker.] And then what did he do? 
A . He showed me the grains. 
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Q. ·where were they? A . In the Madison street 
builcling, the first floor. 

Q. That is some distance from the place where he 
showed you this pile of shank splits ? A. I should judge 
a hundred feet. 

Q. \1/here was the superintendent in charge of the 
beam-house at that time? A . He just told him the 
same thing, I presume, from what Mr. Conway told me. 

Q. Diel you hear it? A. I did not. 
Q. Diel you have any control or authori ty over the 10 

beam-house? A . I did not. 
Q. vVas it any part of you•r duty to remove the shank 

splits ? A . It was anybody's duty that :Mr. Guigues 
told. H e aclvisecl the different foremen rhrough Mr. 
Conway and part of the time in div idually to keep the 
sl:u ff out of the way. 

Q. Diel he take you r ight away from that pile of 
shank splits into the Madison st reet building? A. To 
the best of my memory, we went right to there. 

Q. What clicl he point out there? A. 1'he g ra ins. 20 
,Q. The grain splits? A. Yes, sir. 
Q. \,\/here were they? A . There was quite a few 

of them around on the floor there. 
Q. Those are the ones that he poin ted out to you and 

told you to get out of the way? A . Yes, sir . 
Q. Anyth ing else? A . I believe that is about all at 

that time. 
Q. I want you to confine yourself to that time. A. 

That is about all that I remember at that time. 
Q. That is all he said to you, as far as you remem- 30 

ber? A. Yes, si r. 
Q. And wha t did you clo in consequence of what he 

told you? A. At that time ? 
Q. Yes. A. The stuff was removed and put in the 

place, I think, at that t ime, in acorclance with Mr. Con--
way's instruction. I won't say exactly who superin-
tenclecl the job, but we were advised to keep it out o [ 
the way. 

Q. \1/hat clicl you do with reference to those instn;c .. 
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tions? A. Every time I came along through the fac-
tory and saw anything I moved it. At this particula, 
time, I don't remember· whether I picked these pieces 
up personally and carried them and put them away or 
whether I got men and did it, or whether Mr. Conway 
did it, but it was done. 

Q. Did you see them taken away and put anywhere? 
A. I saw the shank splits removed. 

Q. vVhere were they put? A. In th is room that we 
10 were speaking of. 

Q. In this separate room that you are speaking of! 
A. Yes. 

Q. W hat was done with the gra ins? A. I don't re-
member which bui lding they were put in. They were 
generall y kept up on the floors of the building, and I 
don't remember where those particular grains were put. 

Q. Did you see them put away? A . I don't remem-
ber seeing them personally taken from that spot. 

Q. Did you not testify on your direct examiintion---
20 I may be in error; that is my recollection-that you got 

telephone messages about covering things us? A. Yes. 
Q. Did you, get any such? A. Yes, sir. 
Q. \ii/horn did you get them from? A. \!Veil, 1 

SJJ'Oke to Mr. Lichtman on different occasions, and he 
told me Mr. Baker was coming, and that I should g·ct 
that stuff out of there before he came. 

Q. Did he explain to you how he knew Mr. Baker 
was coming? A. He did not. 

Q. Diel you know Mr. Lichtman~ A. I presumed 
80 -it was direct to him several times, and he said it was; 

I don't know. 
Q. Diel Mr. Lichtman telephone to you that Mr. 

Baker was coming to Mr. Guigues's place; is that the 
way you want to be understood? A. He said it was 
Mr. Lichtman; I don't know who it was. 

Q. \ii/ell , the man on the other end of the tekpho1:c 
told you that he was Mr. Lichtman? A. Yes. 

Q. And that he wanted to tell you that Mr. Baker 
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was coming lo Mr. Guigues's place, is that what yuu 
say? A. Yes, sir. 

Q. And he didn't explain how he happened to kno\\· 
what Mr. Baker was going to clo? A. He didn't say. 

Q. And this was when? A. Du.ring the transac-
tions . 

Q. 'Nell, see if you can fix upon some elate in s01c1e 
specific case. A. Oh, I should judge around 1905, 
1906, 1907, not on any specific elate; no, sir. 

Q. On a number of occasions? A . Yes, sir. I 10 
can't specify exactly how many. 

Q. Well, about? A. 'Nell, about a dozen or fifteen. 
Q. Mr. Lichtman, or a man saying he was Mr. 

Lichtman, on the other end of the telephone, told yo,1 
that Mr. Baker was coming to your place? A. Yes, 
SIL 

Q. And you did not understand how he knew what 
Mr. Baker was going to clo with his own contractor, 
Mr. Guigues? A. I didn't hear anything about that. 

20 
Redirect examination, by Mr. Skinner. 
Q. Mr. Elliott, just referring to telephones for a 

minute. \,Vas there any telephone system through the 
factory? A. Yes. 

Q. \i\There did that telephone system run? A. In 
the Monroe street building and in the Madison street 
building. 

Q. \i\Tell, aside from the buildings; I clo not care 
"·hich one it was, but clicl it run from the office? A. 
Yes, sir. 80 

Q. To what? A. \i\Tell, at that time Mr. Conway's 
office, on Monroe street, and to the shipping depart-
ment, the second floor of the Madison street building. 

Q. \i\Then was that system put in? A. Oh, I should 
judge, along in the latter part of 1904 or 1905; I don't 
know; some time after the factory was started. 

Q. Do you know anything about the reason why it 
was put in, of your own knowledge, by any talk with 



190 JOSHUA L . ELLIO'l"l'-RE-DIRECT. 

Mr. Guigues? A. vVell, it was put in for two differ-
ent reasons. At times when people would call Mr. 
Guigues on the 'phone he would come to the office in 
order to reach the 'phone, and when he put that in he 
could answer the 'phone from the upstairs without com-
ing to the office. That was the main reason it was 1)ut 
in for, but afterwards he got using it for~ 

Q. vVas that telephone system ever used at any time, 
within your personal knowledge, with reference to the 

IO Corona Kiel Company's goods and the covering tip of 
them? A. Yes, sir; I used it myself . 

Q. How? A . Telephoning to the shipping depart-
ment that Mr. Baker was there, and if any stu:ff was up 
there to get it out of the way, and telephone the other 
side of the factory the same thing. 

Q. Diel anybody else use the telephone system but 
you in the same way? Have you ever seen anybody 
else use it? A . Mr. Francis, 

Q. Doing what? A . He telephoned to the different 
20 departments that Mr. Baker was there. 

Q. vVhen was that? A. Oh, it must have been-
l\!fr. Francis came there along in 1906 or 1907, I guess. 

Q. vVell, the room that you spoke of as containing 
these shank splits, you said that the door was bricked 
up ; you spoke of a door as being bricked up; was that 
the door in this room or was it in some other part of 
the building? A. It led to this room. 

Q. Led to it? A. Yes, sir. 
Q. Do you remember when it was bricked up? A. 

30 Directly after we started, when it was recon structed 
there . 

Q. You said that the material that was recorded in 
the purchase book was used, I think, on goods that were 
made up for the Corona Kiel Company. How about-
A . vVell, of course, the splits, and so forth , that was 
tanned was tanned with the same material; that is, the 
grains, these grains that I refer to. 

Q. How a.bout the material that was recorded in the 
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purchase book that was used in the stuff that went lo 
Lichtman? A. \ ,Vell , I say, it was tanned all together. 

Q. Diel Mr. Guigues have more than one bank ac-
count? A. Yes, sir. 

Q. How many? A . Two in the Federal Trust Com-
pany. 

Q. A'ncl any others, to your kn01,·leclge? A. Later 
on he ha\! a small one clown·at Perth A111boy. 

Q. That was later? A. That was later. 
Q. At this time did he have two? A . 'l'wc-. 10 
Q. vVhat was the first one of those two? A . "Albert 

A Guigues." 
Q. And the other? A. "Albert A'. Guigues, special." 
Q. Into which account did the checks that were re-

ceived from Mr. Lichtman go? A . Ailbert A Guigues, 
special. 

Q. Into which account did the checks that were rc-
cei ved from the Corona Kiel Company go? A . Albert 
A Guigues. 

Q. You sa id in answer to M r. Riker that there was 20 
another conversation that ycu had with Mr. Lichtman 
outside of the particular period th at he was questioning 
you about. \~Tas it before or after the period that we 
have been discussing? A . A fter. 

Q. The room that you have described as being 25 by 
12 or 15 was how high? A. I don't know whether 
there was a second Aoo·r there. The building was the.. 
same height as the main building, which was a two-
story building, but this particular end, I don't remember 
whether there was a second Aoor there . or not, but I 30 
think there was. 

Q. \,V,as there anything in that room but pickled 
stock? A . Not at that time. 

Q. By "that time" you mean November ancl De-
cember, 1904, and January, 1905? A . Yes, sir. 

Q. Was there any other part of the building used at 
any time as a place of storage of goods sold to Licht-
man? A. \~Tell , those ,grain splits were kept in other 
buildings. 
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Q. \i\lho was the shipping clerk? A . r\t that time 
?lifr. Lauster had charge of the sh ipping. 

Q'. That is, in what time? A . This period . 
Q. November and December, 1904, and J anuary, 

1905? A. He had charge of the bark only, the bark 
end of the factory. 

Q. You mean the bark tan house? A . Yes, si r. 
And I thi nk the chrome was shipped out through a Mr. 
Witzel. · 

10 Q. What did Mr. Lichtman pay for butt grain splits? 
A. Twenty cents a pound. 

Q. i\nd how many pounds wou ld there be to a spl it, 
on the average? 

Mr. Rike1·- He has testified to that. 
Q. At the rate per pound that Mr. Lichtman was pay-

ing, what would be the average price per skin that he 
paid for the butt grain splits? 

Objected to as repetition. 
Q. Mr. Elliott, I will take th e statement or recollec-

2(' ti cn of your testimony kindly given by counsel, by 
which it appears that the price per hide paid by Mr. 
Lichtman was thirty cents a skin for these butt grain 
pieces-

Mr. Riker-Twenty cents a pouncl. 
Mr. Skinner-Twenty cents a pound, a pouncl 

ancl a half to the skin , making thirty cents a skin. 
Q. In what state of tanning or kind of tanning were 

they cleliverecl to Lichtman? A. Out of the bark tan. 
Q. Do you mean that they had been through the bark 

30 tan? A. Hae! been, yes . 
Q. Now. the same skins, i( they went to Mr. Baker, 

or the Corona Kid Company, would be tanned in what 
way? A. Chrome. 

Q. \i\l ould the chrome-tanning process be in substi-
tution for the bark tanning. or aclcl itional? A. As to 
the cost of it? 

Q. No, would the skins that went to Mr. Baker be 
bark-tanned and chrome-tanned, or only chrome-tan-
ned? A. Chrome-tanned. 
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Q. And the other part of the butt, from which these 
,hank skins were taken, would be tanned how? A . 
Bark. 

Q. And the shank spli ts that went to Mr. Baker would 
be tanned how? A. The shank grains? 

Q. Yes. A . Chrome. 
Q. 1\Jlow, if the shell of the butt and the grain of the 

butt and the shank and shank splits were to be tanned 
all together-I mean all the same, in bark-when would 
the spli tting be clone, before or after tanning? A . After lO 
tanning in the bark. 

Q. If part of the hide was to be tanned in bark and 
part to be tanned in chrome, when would the splitting 
be clone? A . Out of the pickle. 

Q. And would the tanning then be in one piece or 
two? A . In two pieces. 

Q. In one process or in two? A. Two. 
Q. For the extra process, the chrome-tann ing, for 

Mr. Baker of the grain , Mr. Guigues got five cents a 
foo t, I thirk it has been testified---

Mr. MacMahon-For what? 
Mr. Skinner-For the tann ing in chrome of 

the g rain-that new arrangement that he made 
with Mr. Guigues for five cents a foot-of the 
splits, the grain splits. 

Q. Have you any knowledge at all of what that costs 
M r. Guigues to do, that chrome-tanning of the grain 
split, or aren't you sufficiently expert for that? A . It 
used to cost us from three and a half to four cents on 

20 

an avernge- fo ur cents. 30 
Q. Then if he got five cents fo r it and it cost him 

four, he made one cent a foot, eh? A . About a cent a 
foot profit. 

Q. You test:fiecl in your cross-examination that you 
resigned and that three or fou r weeks after y-o u re-
signed charges were made against you by Guigues. At 
the time that you resigned di e! you get any letter of 
recommendation from Mr. Guigues? A . I did . 
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Q. Have you it with you? A. I think I have that. 
Q. Just look. A . [\;\/i tness examines contents of 

pocket.] 
Q. Have you it? A . No, I haven't it in my pocket. 
Q. Well, after your resignation and at the time or 

after the charges were made did you have any conver-
sation with Mr. Guigues about the charges and these 
sheets that you have? A .· I did. 

Q. And when was that conversation? A . During 
1 i) January, 1908. 

Q. And wha t was it? 
Objected to. 
Mr. Skinner-It is the same line as before, 

if your Honor please. I am going to try to 
show a conversation with one of the two joint 
feasors and an attempt made to suppress--

Mr. Riker-As to the character of one of the 
employees. 

Mr. Skinner-Oh, no, not at all. --attempt 
20 made to suppress these sheets. That is what 

I am going to show. 
The Court-Go on. 
Defendant's counsel pray an exception to thi s 

ruling of the Court. 
Exception allowed; let it be sealed, and it 1s 

sealed accordingly. 
Fmm1-:iuc ADAMS, [1,. s.] 

Circuit Co·nrt Judge . 

80 Q. Go on . A . I met l\,fr . Guigues in New York after 
he had started this- -

Q. Just tell us the conversation without detai l. A . 
Mr. Guigues ca.me to me in the presence of Mr. vVi lliam 
Brown and a brother of mine that is cleacl now, and 
he said to me, "Jack, I want to settle this thing the 
eas iest way." He said, "Give me up all those sheets 
you have got in your possess ion, or those papers that 
you have in your possession against me, and I wi ll go 
to Newark and withdraw the charges against you." 
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And I said, "You have got nothing on me. You can 
go as far as you like, I won't give you the sheets." 

Re-cross-examination, by Mr . Riker . 
Q. Do you know of any c,f the cordovans ever hav-

ing been subjected to pickle while you were the re? A . 
How is that question? 

Q. I/Vere any of the cordovans while yotll were in 
that factory pickled? A . Cordovan is finished leather; 
you don 't pickle it. 10 

Q. The butts then, the shel l. A. The butts were 
pickled. 

Q. They were? A . Certainly. 
Q. How many of them? A . How many buHs were 

pickled? 
Q. Yes. A. Thousands and thousands; I don't 

know how many. 
Q. And when did that pickling process take place? 

A . A:.s soon as the fac tory started. 
Q. What? A . After the mill started. It was part ~O 

of the process. 
Q. That was part of the process of finishing - A . 

Of tanning leather. 
Q. The pickl ing is part of the process of tan ning the 

ltather? A. Certainly. 
Q. The leather that was to be divided in to two dif-

fe rent processes later on, chrome and bark tannage, was 
split after the pickling yolt have testified to? A. Yes, 
sir. 

Q. I/Vere the butts treated that way from the be- 80 
ginning, pickled and then spli t? A . No. 

Q. Then what was it? A . Tanned and split. 
Q. Do you mean to say they were pickled after they 

were tanned? A . No, sir. 
Q. They they were pickled first, then put in to the 

tan and then split? A. Yes, sir. 
Q. How were they tanned, by what process? A . 

Bark-tanned. 
Q. And then split? A . Then split. 
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Q. And then after that was clone part was chrome-
tanned and part bark-tanned? A. Part split out of 
the bark tan and part chrome-tanned? 

Q. Yes. A. No. 
Q. You were testifying on redirect examination to 

the finishing of some of these butt splits, grain, by the 
chrome process, and part by the bark process. A. 
That is right. 

Q. How did it happen that there was a different 
10 prpcess applied to the same process? A. \,Veil, there 

is different processes applied to different substances of 
leather in every factory. 

Q. But these are the grain spl its? A. These g rain 
splits lVIr. Baker wanted chrome-tanned and sent to 
Bristol to put in patent leather. 

Q. And Mr. Lichtman wanted bark-tanned, and so 
the others that were sent to Mr. Lichtman were bark-
tannecl, is that so? A. They were bark-tanned, yes; 
sir. 

20 Q. \i\Thich is the longer process, chrome-tanning, or 
bark-tanning? A. Bark-tanning is a longer process. 

Q. Is the bark less or more expensive than the 
chrome tannage? A . \i\Tell, now, at our place there-
I can only speak from actual experience~we got a cer-
tain price per foot for the cordovan finish and we got 
a certain price per foot for the chrome-tanned in the 
blu1e stat~that is, in the colored state-and they did 
their own japanning. 

Q. \,Veil, I want to know from you, as appl ied to 
30 these butt grain splits, which was the more expensive 

process of finishing, tanning , after they were split out of 
the pickle, chrome or bark tannage, if you know? A. I 
don't know positively. 

Q. \,\/ell, you knew about the cost of the chrome 
tannage; how does it happen you do not know about 
the bark tannage? A. \i\Tell, the chrome tannage was 
carried to a certain state with us and stopped. Mr. 
Baker did his own finishing. The cordovan we fin-
ished, and I could figure on . the chrome-tan up to the 
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coloring stage, I kept a \\·eekly record of what was 
used, of the different ingredients through the facto ry, 
the diffe rent chemicals; I knew how many hides had 
been shipped, and I could strike an average what it 
cost. The bark tan cost in the neighborhood, to finish 
the leather, mind you, I think abcut five cents, six cents, 
somewhere around six or seven; I don't know exactly 
the exact cents. 

Q. And that was the character of tannage that was 
applied to the article sold to Lichtman, was it not? A. 10 
It was bark-tanned, split, in that state; yes, sir. 

Q. So that it cost nearly double the amount to tan 
the things that were sold to Mr. Lichtman as compared 
to the same things sold to the Corona K iel Company 
or Mr. Baker? A. No, sir. 

Q. vVhat was the difference, then? A. Mr. Licht-
man's splits were taken out of the bark tan only. 

Q. \~Tell , how much did it cost to get them to that 
stage? A. \~Tell, there is practically very li ttle differ-
ence in tanning the whole butt or splitting this off and 20 
tanning it separate. You understand me, it don't cost 
you but a fraction, say, more to tan a whole butt than 
ii would to tan it with this buffing or grain split taken 
off. 

Q. I am trying to get you from your experience in 
that factory to tell me the difference in the cost of pre-
paring these buff splits for delivery to M r. Baker, the 
Corona K id Company. not completed in the chrome 
tannag-e- A . Chrome-tanned, colo,recl. 

Q. -which I unde rstood you to say was about four 30 
cents. A. That is about what it runs. 

Q. No•w, the sam e articles put through the bark-
tanned process. in which you say th ey were delivered 
to Mr. Lichtman, I want you to tell me how much it 
cost to do that. A . \~Tell. we never fignred that cost 
anything, because the hide had to go th rough the same 
process, anyhow: that was velvet : we never fig·ured that 
cost. 

Q. Then it cost four cents to partially fin ish, by the 
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ch rome-tanna.ge p rocess, these splits, and it didn 't co,t 
anything tc- fin ish them by the bark-tannage; is that 
what you mean? A. I t cost j ust as much to take it 
through the bark; that is, incomplete, as it was split . 
The cost wasn't enough to figure . You have got to 
take it through the same process, anyhow, to get cor-
dovan leather. 

Q. How was the butt finished? A . \ ;\/hat kind of 
finish ? 

1 O Q. Yes. A. Bark ta n, finished in cordovan leather. 
Q. A11d where you were going to turn these 5plits 

ove1· to M r. Baker , or the Corona Kiel Company, you 
took the butts cut of the tannage and spli t them and 
then subjected them to chrome-tannage, d id you' A. l. 
think you got that mixed up. Ask it over again . 

Q. ['Question read.] No, si r. 
Q. What did you do? A . The part that Mr. Baker 

had tanned and sent to Bristol, they had neve r been 
bark-tanned; they were split out of the pickle and thea 

20 chrome-tanned a.ncl sent to Bristol. 
Q. And the only ones that Mr. Lichtman gnt were 

those that had been part of the butt that had gone 
through the bark tannagc complete; is that it? A. Of 
the butts, yes . 

Q. And those that had been treated in that way you 
split on the spl itting knife, did you, so that you got 
o ff th is g ra in ? A. Yes, sir; shortly after we sta1'ted; 
fi rst there was a few shaved off. 

30 Further direct examinat ion, by M r . Skinner . 
Q. The hides that went to Lichtman, \\·ere they split 

before tanning or after tann ing? A. The butts were 
split after tanning ancl the shank spli ts were split before 
tan ning. 

Q. Mr. E lliott, what became of the charges aga inst 
you that had been referred to? A . 1'hcy were th rown 
out. 
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Freder-ick C. Lauster, sworn in behalf of plaintiff. 
Direct examination, by Mr. Skinner. 
Q. Mr. Lauster, where do you now live? A . On 

East Park street, in this city. 
Q. \ ,\/hat is you r present occupation . A . The selling 

of leather. 
Q. How long have you been in the leather business? 

A . Since 1889, about twen ty-three yea rs. 
Q. \,\/hat phases of the leather business have you had 

experience in? A. In all its branches. 10 
Q. \,Veil, sell ing as well as manufactur ing? A . Man-

ufacturing and selling. 
Q. A're you familiar with the processes of tann ing 

horse hides in the ir various_ parts? A. I am. 
Q. Are you fami lia.r with the product, or finished 

leather, known as cordovan ? A . Yes, sir. 
Q. Grain split from the butt? A . Yes. 
Q. Shanks and shank sp li ts? A . Yes. 
Q. Buffing? A . Yes. 
Q. Are you fami liar with the values of those articles? 20 

A . Yes. 
Q. \,Vere you ever in the employ of Albert f\. Gui-

gues? A . I was. 
Q. In what capacity? A. I had charge of the fin-

ished product of the bark tannery. 
Q. And for how long? A. Nearly two yea rs. 
Q. During what two years? A . Started in-well , 

when they started in to manufacture, I think it was about 
June of 1904. 

Q. And from that time on for about two years? 30 
A. From that time on. 

Q. Diel you see the goods that came to that factory 
to be tanned? A . I did. 

Q. \,\/hat sort of business was clone in that factory? 
A . Tanning of horse butts entirely. 

Q. \,\/ere the horse butts that were tanned hides that 
were the property of others than Mr. Guigues? A . They 
were the property of the Corona Kiel Company. 
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Q. And did Mr. Guigues carry on the business of 
tanning hides for other people than the Corona Kid 
Company? A. No. 

Q. To what extent was the business carried on, what 
rnlume, roughly speaking? A . Oh, 200 dozen butts 
a day. 

Q. And by butts you mean the rear portion of a horse 
hide? A. Yes. 

Q. And the treatment given to the butt was what at 
10 first? A. For what purpose? 

Q. \Veil, for the Corona Kiel Company, what was 
the treatment, what was clone with the butts that were 
sent there? A . As they came in in the raw? 

Q. Yes. A. T11ey were put through the regular 
course of tanni ng, started in the beam-house. 

Q. And at the end of the process in what condition 
were they? A. 'l'11e butt proper was finished in cor-
dovan, and the shanks were tanned in chrome, suitable 
for japanning, for patent leather. 

20 Q. And the butts that were finished in cordovan 
reached that condition by some treatment. \i\fhat was 
clone to them? A. They were tanned in the regular 
bark process combination. 

Q. Bark tanned? A. Yes, sir. 
Q. \i\f ell, was the re any portion of the butt that was 

taken off? A . After tanning and stuffing, the butts were 
split, the g ra in was spl it off. 

Q. \ i\Tas there any shaving done while you were there, 
I mean? A. Before the machine was set up for the 

30 dry spl itting there was some hand shaving clone. 
Q. \Vas this splitting clone to the shank as well as the 

shell? A. The splitting was clone to the shank, but in 
a different state. 

Q. What portion of the butt as it came from the 
Corona Kiel Company went back to the Corona Kiel 
Company, anci' in what condition? A. vVhat portion? 

Q. Yes. How much of the butt that came there went 
ba.ck, or, to put it in another way, in what finished con-
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dition did the hide go to the Corona Kid Company, and 
in tlie bringing of it to that condition how much of the 
hide had been utilized? A. The shanks and the cor-
dovan went back to the Corona Kiel Company. 

Q. And by "the cordovan" you mean the shell--
A . The finished shell. 

Q. Diel you see any portion of the hides that came 
from the Corona Kiel Company go out of the factory 
to any other persons than the Corona Kiel Company? 
A . I did . 10 

Q. In what condition as to tanning did they go? 
A. The butt grains were bark-tanned, and went out in 
that condition, after being split from the butt, and the 
spl its from the shanks in pickle. 

Q. So that the butt gra ins went out bark-tanned and 
the splits-shank splits you mean? A. Shank spli ts. 

Q.--went pickled? A . Yes. 
Q. By the shank grains do you mean the hair side of 

the shells split off? A. The hair side. 
Q. Do you know to whom those parts that you have 20 

last mentioned went? A. The first ones, I believe all 
the bark went to Friedman & Company, or Friedman 
Brothers-I don't know what the title is-in New York, 
and after that mostly to Julius Lichtman. 

Q. These first ones covered ahr,ut what period of 
time, do you remember, to Friedman? A . \\/ell, I 
think it was in July of 1904. 

Q. July, 1904? A . Yes. 
Q. You mean that it was only in that month? A. 

Those are the only ones that I recollect. 30 
Q. And after that to Lichtman mostly? A . After 

that to Lichtman. 
Q. Diel you ever see Julius Lichtman around the fac-

tory there? A. I don't recall ever seeing Julius L icht-
man there. 

Q. Have you ever seen Abraham. Lichtman? A. 
Yes, sir. 

Q. This gentleman here [indicating]? A. Yes, str. 

26 COR 
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Q. More than once? A. Several times, many times. 
Q. Do you remember the first shipment or sale to 

Ju lius Lichtman? A. I do. 
Q. Diel you have anything to do with that first sale? 

A . I clicl . 
Q. Diel you meet ei ther of the Lichtmans in connec-

tion with it? A. I cl icl. 
Q. \Vh ich one? A . Both Julius and Abraham. 
Q. \Vhere was that? A. At their factory, on Mar-

10 ket street. 
Q. How clicl you come to go the re to see them? A. 

Mr. Guigues had sold some of the grains to this Fried-
man concern, of New York, and wanted to find ethers 
to buy them, and asked me if I knew of anybody else 
that would be interested, and I told him I thought Mr. 
Lichtman was, and he told me to go and see them and 
try to ,gel them clown, and I went to the ir factory, on 
Ma.rket street. 

Q. Diel either of them come clown? A. Mr. f\b ra-
20 ham. 

Q. Diel ycu sec him when he got there? A. I did. 
Q. Tell us what took place. A. I introduced him to 

Mr. Guigues. 
Q. And then what? A. He bought some of the 

goods at that t ime. 
Q. What goods? A. These bark grains. 
Q. And after that were there other purchasers? A. 

Several. 
Q. What? A. Many of them . 

30 Q. \~/el l, clicl you ever receive any word from either 
of the Lichtmans with refe rence to any of these goods 
afte r that fi rst t ime? A. Not directly. 

Q. What kind of goods was it that they bought? 
A . Butt grains. pickled sp,lits, and they had a few-
butt grains, pickled splits, and some buffing pieces they 
had. 

Q. And during what period of time were the ship-
ments of the kind of goods that yon have just re-
ferred lo? A. All the time that I was there. 
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Q. And during the time that you were there, and 
dur ing that whole time, was there any other kind of 
,goods shipped than the grain splits, shank splits and 
buffin,gs? A. Yes. 

Q. What? A. Some shank grains-
Mr. Riker-\i\Tcll. they arc not in this su it. 
Mr. Ski nner-All right. Never mind that. 

Q. \ ,\There were the goods that went to the Liahfmans 
kept in the premises of Guigues? A . The pickled stock 
was all on the Monroe street side, the shank spl its were 1 O 
put into the bui lding on the Ferry st reet end. 

Q. Now, the Ferry street encl, is that the enrl that 
Mr. Elliott was telling about? A. That is the building 
that Mr. El liott described, on Ferry street. 

Q. And the other one was on Monroe street? A. 
The bark tannery was cm the Monroe street side. 

Q. Diel you say anything about shank splits, or 
shanks, ,"11ich? A . Shank splits . 

Q. [By Mir. Riker.] Those were in tlw Monroe 
street building? A. Some of them; that is where they l!O 
were pickled. 

Q. [By Mr. Skinner.] And what was in the Perry 
street building? A . Pickled shanks, splits. 

Q. f\ncl where were the butt grain splits kept? A . 
In the Madison street factory. 

Q. You say that the pickled shank splits were kept, 
J thought you said, in both buildings? /I. T·hey were 
p•icklecl-the chrome tannery was on Monroe street, and 
they were pickled in the chrome tannery. 

Q. That was the Monroe street building? A . That 30 
was the Monroe street building. 

Q. But after tanning where were they kept, if at all? 
A. Aifter pickling? 

Q. After pickling. A. They were put up in dozens 
and stored in the Ferry street building. 

Q. \i\Tas the pickling one of the tanning processes? 
A. \i\T ell, not necessarily; just a preservative. 

Q. This room that you have been describing, to 
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which they were taken after they were pickled, was 
what, the Monroe street building? A . Ferry street. 

Q. The Ferry street building. vVhat sort of a room 
was that? A . vVhy, it was a brick building, with a 
blind wall on the outside, on the street side; there was 
an areaway between the office and the building. 

Q. Upstairs, downstairs, or where? A . On the 
ground floor. 

Q. vVhat about the butt g rain splits, where were they 
1 o kept? A. They were kept in the Madison street build-

ing. 
Q. Diel you have any charge of them at all? A . I 

had the weighing of them and hav ing them pu,t up in 
bundles of a hundred pounds. 

Q. And after that was clone were they stored away? 
A. They were. 

Q. In what room in the Madison street building? 
A. There was a room over the engine-room, in the 
court. 

20 Q. \~That kind of a room was it, how was it built, or 
in what condition was it? A . It was a two-sto ry build-
ing; it was on the second floor, with one door leading 
to it from the drying-room. 

Q. How was it lighted ? 
Mr. Rike r-That is, the second floor of the 

Madison st reet building? 
\i\Titness-The second Aoor of the Mad ison 

street building. 
Q. How is it lighted? A. It had one window and 

:rn a door leading into the yard. 
Q. The side walls were of what material, glass or 

wood or brick, or what? A . I believe they were solid 
brick walls; I am not sure. 

Q. \>Vas there any curta in in that? A. Not in that 
room. 

Q. \i\T as there any other room where any of these 
other goods were kept? A . Yes, there was a room 
over the office, on the corner of the frame build ing. 
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Q. vVhat was kept there? A . Something kept ir" 
there. 

Q. What was kept in there? A . The buffings. 
Q. Did you rece ive any instrnct ions from Mr. Gui-

gues as to the keeping or stori ng of these goods that 
went to the Lichtmans? 

Objected lo on the same grounds. 
Same ruling. 
Defendant's counsel pray an exception to this 

ruling of the Court. 10 
Exception allowed; let it be sealed, and it is 

sealed accordingly. 
FREDT-:RIC /\DAMS, [L. s.] 

Circuit Court Judge. 
A. Yes. 
Q. \ iVhat were they? 

Objected to on the same grounds. 
Same ruling. 
Defendant's counsel pray an exception to this 

rul ing of the Comi. 20 
Exception allowed; let it be sealed, and it is 

sealed accordingly. 
FmWERIC ADAMS, [L. s . ] 

Cirwit Conrt Judge. 
A . I had a private room in the Madison street build-

ing where we kept the majority of the buffings; ll'e had 
fou r or five thousand dozen stored; and I was the only 
one that had a key to that door ; no one else was allowed 
in there. 

Q. I asked you whether you received any instruc- 80 
lions from Mr. Guigues about these goods? A . I re-
ceived the usual instructions. 

Q. \ i\That were the usual instructions? A . To keep 
them under cover. 

Q. In what connection? A. 'Why, word was passed 
through the factory that Mr. Baker was coming, to 
have things put away. 

Q. Did you receive that word? A. I did. 
Q. Diel you ever get it from Lichtman? A. No. 
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Q. Or either of them? A. No. 
Q. I wish you would just describe that room of which 

you say you alone had the key a little more thoroughly. 
A. It was a room in the encl of the brick building on 
Madison street, the front end. T'he office was on the 
corner of the frame building, then the second building, 
a brick building, and then on the second floor there was 
a room about the size of this courtroom. 

Q. You mean clear clown to the rear wall? A. No, I 
1 o should say from here, about the size of this room. 

Q. ·within a few feet of the size of this whole room? 
A. Yes. 

Q. Go on and describe it. A. It had evidently been 
used as an office by some other concern that was in 
there; it had partitions with ground glass, and a wash-
basin, and things of that kind; and the windows were 
covered ,vith black muslin. 

Q. Diel you see the black muslin put up? A. I did. 
Q. Diel you have anything to do with putting is up? 

20 A. Not directly. 
Q. Diel you receive any instructions from Mr. 

Guigues with reference to that black muslin? A. I did. 
Q. \;yhat was it? A. I was· told to have it put up. 
Q. Told by Guigues? A. Yes, sir. 
Q. T'he black muslin that was put up was put up on 

what part of the partition? A. Over the ground glass. 
Q. [By the Court.] On the partition, you say? 

A. Yes, · on the partition, on the inside of the partition. 
Q. [By Mr. Skinner.] And this was a partition 

80 between what? A. Between the finishing room and 
the- I think there was a stairway that went downstairs 
alongside of it--the entrance on i\ifudison street. 

Q. T'he room that the goods were stored in, you said 
about the size of this courtroom, was that called the 
finishing room? A. No. 

Q. vVas this partition in that room, or was it one of 
the boundaries of that room? A . It was part of that 
room, partitioned off from that room? 

Q. So that the partition partitioned off a part of this 



nu:m:incK C. LAUSTER-DIRECT. 207 

room that you say was about the size of this courtroom; 
is that right? A. I am afraid I exaggerated the size a 
little when I said the size of this courtroom, but it was 
a large room. 

Q. At any rate, the partition formed a subdivisio'n of 
this room? A. It did. 

Q. Now, the goods that you said were stored and as 
to which you had these instructions, were they behind 
this partition? A. They were inside of the room. 

Q. The room formed by the partition? A. By the 10 
partition. 

By the Court. 
Q. You say one large room about the size of this 

courtroom from your seat out; in that there was a par-
tition? A. No, there was a partition in this room; the 
room was about 150 feet long. 

Q. First we have a room 150 feet long, and then 
there was this room partitioned off about the size of 
th is courtroom? A. Yes, sir. 20 

By Mr. Skinner. 
Q. So that in that room, one side of the partition 

where the goods were stored was a room about the size 
of this courtroom? A. Yes, sir. 

Q. Diel you receive any other instructi'ons from 
Guigues .about that room, about access to it? A . I re-
ceived instructions to keep the door locked and keep the 
key in my pocket and let no one else go in there. 

Q. 11Vhat was kept in there? A. Nothing but tanned 30 
buffings. 

Q. To whom did those tanned buffings go? A. vVhy, 
there were a few sold to-I thi'nk John N ieder had a 
few and Charles Nieder had a few dozen; I am not sure 
about any others. The balance went to Mr. Lichtman. 

Q. Vlhat was the room on the other side of the parti-
fron? A. That was the finishing room, the finishing 
of the cordovan, and shipping room. 
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By the Court. 
Q. That was larger than this room? A. Oh, yes, 

that was a large room. That building was about 150 
ieet long, so you can imagine. 

Q. \,\Tell, this room is about 50 feet or more? A . 
\i\T ell, that room wasn't as long as this courtroom; I 
exaggerated that. 

Q. Well, how large was it? A. About half as large 
as th is courtroom. 

10 Q. Half as large? A. Yes. 

By Mr. Skinner. 
Q. Was it so that anyone could look into the room 

where the buffings were from the outs ide of it? A . 
They couldn't. 

Q. \i\lhat prevented their looking in? The ground 
glass and the covering on the inside. 

Q. This black cloth? A. Black cloth. 
Q. Can you tell us about the size of the goods that 

20 went to L ichtman? Take, fo r instance, the butt g rain 
splits, I think we have called them. A. They would 
average about five feet. 

Q. Five square feet? A. Five square feet. 
Q . . \ncl the shank splits? A. The shanks ll'culd 

average three to four feet. 
Q. And the buffings, or pieces of buffings? A . The 

pieces of buffings that are in this particular suit would 
run about on a.n average of a foot and a ha] f, I should 
say. 

30 Q. And were there buffings of other sizes at other 
times? A. Yes, whole buffings, the whole size of a 
butt, and they were even larger than the butt, because 
they were tacked up. 

Q. Then the condition of the butt grain splits that 
went to Nir. Lichtman, what about them? I mean as 
to the lannage. A . They were bark-tanned. 

Q. And the shank spli ts were what? A. In pickle. 
Q. And the pieces of buffing· or buffings? A. They 

were bark-tanned. 
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Q. Now, you bave said that these butt grain splits 
were about five square feet on the average? A. Yes. 

Q. Now, I want to show you this piece of leather, 
and ask yot1 how the butt g rain spl its that you have 
been mentioning compared with this 111 size and shape 
[producing a piece of leather]? 

Mr. Riker-One moment. I 
stand that this is an exhibit, 
comparison to go to the jury. 
ferecl for·? 

do not under-
a standard o·f 
\,\/hat is it of-

Mr. Skinne1·-It is not offered at all. I asked 
him how the skins that he described compared 
with this, using it as an illustration,. 

Mr. Riker-How is that going on the record? 
Mr. Skinner-It might be that I could after-

wards mal<e an exhibit of it, but I certainly 
could not trntil I have proved its substant ial 
identity. It is the same as though I woulcl show 

10 

a witness a picture, and ask whether it was a 
picture of the scene in question, how it com- 20 
pares as a depiction of the scene, and the witness 
says, "Yes, it compares with the scene." 

1Mr. Riker--J object to the use of it as an 
iUustrtaion. 

[ Counsel argue.] 
Q. lVIr . Lauster, is there any difference in the size 

of a butt g rain split because it is chrome-tanned rather 
than bark-tanned? A . There shouldn't be any. 

[ Counsel argue further.] 
The Court-I am afraid that the use· of this 30 

article might introduce some confusion into the 
case. 

Q. Mr. Lauster, do you know wha~ use is made of 
the butt ,grain splits, bark-tanned? A. I do not. 

Q. Or of the shank spli'ts? A. Shank splits could be 
used for different purposes. 

Q. You say they are used for different purposes? 
A . Yes, sir. 

27 COR 
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Q. Give some of them. A . They could be bark-tan-
ned and used for inner soling , and things of that kind, 
fo r bag linings, handles, trunk corners, straps, and 
numerous things; chrome-tanned, they can be used as 
g love leather, described as glove leather, for heavy mit-
tens for drivers, and things of that kind. 

Q. Are you speaking of the g rain side of the shank? 
A . No, the shank split. 

Q. And the grain side you call the shank ? A . The 
1 ;) grain side you ca.II the shank, or shank grain. 

Q. In the tanning trade is there any meaning to the 
word "offal," any trade usage or custom about it? 

Mr. R iker-I offer the same objection that I 
offe red to the testimony of Mr. Price in that 
regard. 

T he Court-That this i's a matter of contract? 
M r. Riker__{fh,at this is a. question as to what 

is in th is particular contract. 
The Court-The contract says nothing about 

20 it, I believe? 
Mr. Riker-'rhe contra.ct says what shall be 

returned to the Corona Kiel Company, as I 
read it. 

The Court-I will receive evidence of the cus-
tom of the trade, if there is one. 

Mr. Riker-I also object to thi s witness's tes-
timony in this regard on the ground that he has 
not qualified as an expert for this purpose. 

The Com,t-/Well, he may answer this ques-
80 tion yes or no. I t practically asks for his 

knowledge. 
Q. [By the Court.] Do you know? A . I do. 
Q. [By Mr. Skinner.] Have you had any experience 

in the business of tanning hides fo r others? A . I have. 
Q. Other than your experi'ence in the Guigues fac-

tory? A . Yes, sir. 
Q. \1\That was that experience? A . Particularly in 

these spl its, with L. Loehnberg & Sons, of Belmont ave-
nue-formerly of Belmont avenue. 
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Q. Here in Newark? A. Yes, sir. 
Q. Anywhere else? A . No. 
Q. How long with Loehnberg & Sons? A . I was 

there about two years. 
Mr. Riker-May I cross-examine on his quali -

fication. 
The Court-Yes. 

By Mr. Riker. 
Q. vVhat did Loehnberg tan? A . Loehnberg tan-

ned all kinds of bark-tanned slabs and spl its. 1 o 
Q. vVhat kind of hides did you tan clown there? A . 

Bark tan. vVe tanned cow, steer and bull hides, regu-
lar hides . 

Q. [By the Court.] Horse hides? A . The ones 
that I tanned there were horse shanks and horse spl its 
tanned in chrome, as well as the cow splits. 

Q. [By Ivir. Riker.] ·was that at Loehnberg's that 
you did that? A". T hat was at Loehnberg's. 

Q. \Vhen was that? A . I don 't remember the exact 
da.te; about fom· years ago. 2 o 

Q. Any horse butts? A . No butts . 
Q. Have you had any experience with horse butts at 

any place except Guigues's? A. I have. 
Q. \~There ? A. At the Hamburg Corclovan Lea-

ther vVorks. 
Q. vVhen was that? A . About fou rteen years ago. 
Q. \Vere those clone the re under contract or bv the 

owner? A . They were done by the owner, I believe. 
I wasn't fa1niliar with the office business. 
• Q. You do not know? A . I do not know. :HJ 

Q. You do not know whether they were clone by 
con tract or by the owner? A . I do not; I know they 
were clone; that is all. 

Q. And the ones that you did at Loehnberg's, were 
they done by the owner or under contract? A . 'l'he:,, 
were done by the owner. 

Q. Did you ever work for Stengel? A . I cl icl. 
Q. vV hen ? A . /\bout two yea rs ago. 
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Q. Yot1 do not work for him any more? 'A . I do 
not. 

Q. Diel you do any horse bu1tts there? A. No, si.r; 
I wasn't there in the ca.pa.city of a tanner. 

Mr. Riker-I object to the witness's testify-
ing as an expert, as it appears that he has not 
tanned horse butts anywhere except at this place. 

\i\!itness-I do not believe there were any 
,horse butts ever tanned in the Stengel tannery. 

[Former question read as follows : "In the 
tanning trade is there any meaning to the word 
'offal,' any trade usage or custom about it?" ] 

The Court [ after argument ]-The question 
treats the tanning trade as one branch of indus-
try, as a unit . The witriess apparently answers 
it in the same sense. Now, on the face of it, 
i he witness migh t be asked as to what that gen-
eral custom applicable to this entire indust ry is, 
if there is one. If it should turn out on cross-
examination on the offer that the usage varied 
according, to the different hides that we•re used, 
rthat wou1ld present a different question. That 
has not yet arisen. 

Mr. Skinner-I will fo restall any such possi-
bi lity by adding that to the question, so that it 
shall be comprehensive. 

The Court-First we want to learn from the 
witness whether there is a usage. 

You may answer that question, whether there 
is a usage in the taiu1ing business, or a custom, · 
as to the meaning of the word "offal." 

\i\!itness-There is. 

By Mr. Skinner. 
Q. Is that usage confined to the tanning of one kind 

of hide, or is it used as to the tanning of hides generally? 
A. It is, yes. 

Q. Niow, if hides are sent to a tanner to be tanned-
I mean hides that belong to ~omeone else-to be re-
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turned to the person who sends them after tanning, in 
the absence of anything agreed upon between the par-
ties, what is there of trade usage or custom as to the 
right of the ta.nner to retain any portion of the hides 
thus sent to him? 

Mr. Riker-The question is objected to, if 
your H onor pleases, and the objection is based 
upon the limitation of the question to cases of 
contract, as to which this witness has not quali-
fied. 10 

[Question withdrawn .] 
Q. \ l\lhat is the genera l trade usage or custom and 

any meaning g iven by it to the word "offal" in the tan-
ning trade? 

Mr. Riker-I object to the question, if your 
Honor please. 'l'hat is a general question . I 
think it is irrelevant. The question whether 
there is a general trade usage, unless it is applied 
to this particular subject-nmtter of inqui rv, is 
not material •to this inquiry. 20 

'l'he Court~I think the question may be 
answered. Probably it will be followed by 
others. 

Defendant's counsel pray an exception to thi'i 
rnling of the Court. 

Except ion a1!011·ed : let it be sealed, ancl it 1s 
sealed accordingly. 

FREDERIC ADAMS, [L. s.] 
Cirrn·it C 011rt Judge. 

A. The glue stock and the hair would be the offal. :rn 
Adjourned until to-mor row, Friday, January 26, 

1912, at ten o'clock A . M. 
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FOURTH DAY. 

FRIDAY, January 26, 1912. 

Met pursuant to adjournment. 
Present, counsel as before staited. 
Frederick C. La,11ster, resumes the stand in behalf of 

plaintiff. 
Direct examination (continued), by Mr. Skinner. 
Q. llfr. Lm1ster, at the close of yesterday's examina-

10 tion you sa id that the glue stock and the hair wonk] be 
offal. A . Yes, sir. 

Q. Now, I want to ask you, if hides are sent by the 
owner to a tanner to be tanned and returned to the 
owner, is there any trade nsage er custom as to what 
the tanner is to return? 

Mr. R iker-One moment. The question is 
objected lo as a hypothetical question not sup-
ported by the proven facts in this case. 

Mr. Skinner-May I amend the quest ion? 
20 The Court-Yes. 

Mr. Skinner-Strike out the words "and re-
turned to the owner"-"to be tanned ." 

Mr. Riker-Now. I object to the quest icn for 
the same reason. This witness may testify, if 
he has the experience and knowledge to do so, 
as to the general custom of the trade. without 
respect to contract. If he is to be asked as to a 
trade usage based upon a fo rmal contract. he 
must show that he has knowledge cf a trade 

30 usage in connection with such a contract, and it 
must also appear in the ev idence that there was 
such a contract. Now . the contract that appears 
111 this suit, that has been offered and admitted 
in this su it, is not the contract that is involved 
in that question . 

The Court [af.ter argument]-I conceive that 
a nice question may arise in any case where 
there is a contract and where there is proof of a 
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custcm as to whether and how far the custo111 
which so exists may subsist in connection with 
the particular contract that is proved. Much 
would depend, I suppose, on the terms of the 
contract, and much, of course, on the exact testi-
mony as to custom. I think that I had better 
take the testimony, and leave the question as, to 
the effect to be given to it for future discussion, 
so tha,t I may have the views of counsel as to 
whether to any extent, and if so, to what extent 1 o 
the cont ract and the custom may stand together. 
I have never read this contract, a.nd I do not 
know yet what the testimony is to be as to the 
custom. Perhaps I had better read th is con-
tract before the matter is di sposed of. LThe 
Court reads the contract referred to .] 

[After further argument. ] You may answer 
the question. 

Defendant's counsel pray an exception to this 
ruling of the Court. 20 

Excepti on allowed; let it be sealed . and it ,s 
sealed accordingly. 

FRI.iDERrc ADAMS, [ r,. s .] 

Circuit Cou,rt Judge. 

[Quest ion read as amended .] 
A . The tanner is supposed to retu rn all parts of a 

hide that are suitable for producing leather. 
Q. \ i\lhat do you mean my "suitable for producing 

leather?" 
The Court-\i\lhat is the custom? 
Mr. Riker-I object to the question on the 

ground that it calls fo r an answer from an ex-
pert in language, not an expert in leather. H e 
has answered. There can be no question abottt 
"suitable for producing leathe r." 

The Court-Go on. 
Q. vVhat do you mean by the words "su itable fo r 

30 
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producing leather?" A . \\Till it be necessary to give 
a description of the parts? 

1'he Court-The question is a general ques-
tion, and I should suppose it would be susceptible 
of a general answer. 

Q. I do not ask you to enumernte what would be in-
cluded within that, but what do you 111ean by "suitable 
for producing leather?" I want just another state-
ment of those words or a statement of those words in 

10 ancther form . [No response.] 
The Court-Perhaps the witness's difficulty rs 

to understand what seems to hi111 obvious. Let 
it go at that. 

Q. Do you understand my question, Mr. Lauster? 
A . I don't understand it thoroughly. Can I have the 
question repeated by the stenographer 

[ Question read.] 
Q. You say you do not qui te understand th at. I will 

1mt th is question to you . \!\T hat is the process of pro-
20 ducing leather. A . All kinds of leather or horse butts 

-the general production of leather 
Q. The general production of leather. \\1hat would 

you call the process of producing leather? A. The 
hides a1·e brought to the factory in the raw state, put 
in soak, soaked in lime fo r dehairin.g, from deha iring to 
the bating, or curing , fron1 the curing to the tanning, 
and from tanning in some instances, to splitting, and 
sometimes before tanning it is spli t, in the pickled or 
raw state, and after tann ing the parts are finished as 

30 des ired. 
Q. Nmv, unde-r the trade usage or custo111 that you 

have referred to, if hides are sent to a tanner to be 
t~nned, would the tanner return the splits that he took 
off of the shanks, or would he retain them? 

Mr. Riker-I object to that question on the 
same ground as the last hypothetical question. 

The Court-Objeotion overruled. 
Defendant's counsel pray an exception to this 

ruling of the Court. 
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Exception allowed; let it be sealed, and it is 
sealed accordingly. 

FREDERIC ADAMS, [L. S. ] 
Cirrnit Court 11,dge. 

The Court-Confine yourself now to the cus-
tom that you have referred to. If your knowl-
edge of the custom enables you to say what the 
custom is and what the case is in this particular 
instance mentioned in the question, you may 10 
say so. 

A·. T•he splits would surely be returned. 
Q. A'ncl are these spli ts from the shanks, or are they 

not, sui table for producing leather, to use your own 
phrase? A . They are. 

Q. And in the sa111e case, of hides sent to a tanner to 
be tanned, under this tra.cle custo111, would spli ts fro111 
the butts be returned by the tanner or reta ined by hi111? 
A. They would be returned. 

Mr. Riker-One 111oment. I now wi ll 111ake 2 
my objection more specific. This question is O 
objected to because, so far as th is case shows, 
hides were not sent to Guigues to be tanned. 

M r. Skinner~That is the same question ex-
actly that I asked before with reference to splits 
from the shanks. 

The Court-1i\lell , the objection I understand 
to be now that the question is irrelevant because 
the contract in th is case does not contemplate 
the kind of tanning which the question specifies. 

30 OQuestion withdrawn .] 
Q. Mr. Lauster, I will ask you this. If horse hides 

butts are sent to a tanner to be tanned, under the trade 
custom that ha.s been referred to, what would be clone 
with any s1}1i ts fro111 the butts? 1i\l onlcl they be re-
turned by the tanner or kept by him ? 

Mr. Riker-I renew the objection for the 
same reasons as offered for the question wh ich 
was sought to be amended. 

28 COR 
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The Court [after argument]-! will now 
allow the question to be answered, subject to 
such further consideration to the effect to he 
g iven to this testimony as a further study of the 
contract may enable me to give it. 

Mr. Riker-I want to ask for an exception, 
but I am wondering whether I ought to put the 
ground of my exception on the record. 

The Court-I think you had better do it. 
10 Mr. Riker-On the ground that the produc-

tion of the evidence to the jury, whatever the 
ruling is, se rves to prejudice the defendant. 

The Court-I think I can control the matter 
in my charge. T'his jury is not going lo be 
misled. 

Defendant's counsel pray an exception to this 
ruling of the Court. 

Exception allowed; let it be sealed, ancl it is 
sealed accordingly. 

20 FmlDERrc ADAMS, [L. s.] 
Circuit Court Judge. 

[;Questicn read.] 
A. They should be returned to the owner. 
Q. And are or are not such splits_ from the horse hide 

butts of the character that you described as suitable 
for producing leather? A. They are. 

Q. Ai1cl under the same circumstances, what woulcl 
become of buffi1ngs or pieces from the butts? vVould 
they be returned by the tanner or retained by him? 

30 A. Returned by the tanner. 
Same objection. 
Objection overruled. 
Defendant's counsel JJray an except ion to this 

ruling of the Court. 
Exception allowed; let it be sealed, and it is 

sealed accordingly. 
FREDl!RIC ADAMS, 

Circuit Court Judge. 
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Q. And would or would not such buffi ngs or pi eces ot 
buffing be sui table fo r producing leather ? .ii . They 
would. 

Q. If horse hi de butts were sent to a tanner to tan 
the shells of these horse hide butts, under the trade 
usage or custom that you have referred to, would or 
would not any spli ts from these horse hide butts be re-
turned by the tanner or would they be retained? 

Mr. R iker-Now, if your Honor please, I ob-
j ect, because this witness, in the fi rst place, has 10 
not shown any knowledge of a trade custom or 
usage in connection with such a cont ract, and, 
secondly, because there is not in the evidence 
any fac ts proved wh ich wi ll sustain the hypo-
thet ical question in the form in which it is ma.de. 

T he Court [a.fte1: a. rgument]-t\ fte r all , is not 
the question more simple, and does it not resolve 
itself ve ry much into a question fo r the Court? 
T he witness having stated what. he unclersta.ncls 
the general custom to be, with a. contract in the 20 
case, the Cour l is bouml to enfo rce the cont,·act, 
to apply that, and if there is a general custom 
which is consistent with the contract, that the 
Cour t would recognize. Now, if there is any 
reconciliat ion to be clone between the custom and 
the contra.ct, is not that part of the Court's duty ? 

Mr. Skinner- I do not see how the Cour t can 
reconcile the rnstom and contract without hav ing 
the custom before it? 

The Court- \~/e have the witness's statement 30 
as to the general custom, wh ich amounts lo this, 
I take i.t : th at ,vha t is ava.ilable fo r maki ng 
leather is to go back. Now, here we have a con-
tract, whi oh I will not undertake to go in to, if 
assisted by testimony as to what is available fo r 
making leather, can then determine whether. con-
sistently with the te rms of the contract, the cus-
tom can be made effecti ve. in the case o f a col-
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lision between the contract and the custom, I 
.suppose, t he custom would yield. In the case of 
an interpretation of a contract which is consis-
etnt wibh the subsistence of the custom, they 
would then both be en forced together. 

Mr. S:kinner-At th is point I would like to 
ask two or three further questions as to the ex-
tent of custom. 

The Court-You may proceed. 
10 Q. Mr. Lauster, referring to the custom that you 

have mentioned I want to ask you whether or not this 
custom is uniform in the leather trade? A . It is. 

20 

Mr. MacMahon-\>Vhat custom? 
Mr. Skinner-The custom he has testified to, 

the general custom. 
The Court-He said yesterday, that it was 

uniform in the lea.ther trade. 
Mr. Riker-I understood he testified to that 

yesterday. If it is the custom, it has got to 
be uniform . 

Q. Can you tell us anything about the length of time 
that the custom has existed-do you know? 

Mr. Riker-One moment. He has testified 
to a custom. The elements of a custom are de-
fined by law and not by the evidence of a wit-
ness, am] it occurs to me that the question is im-
material and irrelevant. 

T he Court-The question might perhaps be 
this : \>Vhether the usage he had in mind is suffi-

30 ciently general to be considered a custom. 
[Objection withdrawn.] 
[ Question read.] 

A . Before my t ime. 
Q. As long as you have known anything about the 

leather bus·iness? A . As long as I have known any-
thing. 

Q. If portions of hides are sent to a tanner to tan 
only a portion thereof, does this custom that you speak 
of have any application to the portions of the butt or 
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hide that the tanne r is not to tan ? What is he to do 
with those, retain them or retu rn them? 

Mr. Riker-I object on the same ground : that 
the hypothesis does not involve facts that have 
been evidenced by testimony produced in the case. 

T he Court-It is a pretty difficul,t thing to tell 
j ust what the testimony does amount to upon 
cri tical exmnination. I ha.ve not had an oppor-
tunity to exam ine it in that way. I will allow the 
question to be asked . 10 

Defendant's counsel pray an exception to this 
ru li ng of the Court. 

Exception a llowed; let it be sealed, and it is 
sealed acccrcl ingly. 

F1n:D1;;Ric ADAMS, · [ L. s.] 
Circuit Court Judge. 

Q. What would he do with the parts that he was not 
to tan A. All parts would be returnee!, regard less of 
condition. 

Q. If horse hide butts were sent to a tanner to tan 20 
in chrome the shanks of them, under this custom what 
11·oulcl he do with the split taken by him from the 
shanks? \,Voulcl he return them or reta in them? 

Mr. Rike r-The question is objected to, in 
the fir st place, because it has been al ready put 
and answered ; secondly, becanse the conditions 
in this particular case under the facts proved or 
testified to do not support the hypothes is. 

The Court-The queston seems to me to be go-
ing too much into detail. I think the inquiry 30 
as to the existence of a general custom may be 
asked by somewhat genera l questions and an-
s1\'ered in a somewhat general 11·ay. The cus-
tom is defined with fair accuracy. How that cus-
tom is to be affected, if at all . by the existence 
of particular contracts seems to me to lead up to 
the judge. \\'hose cluty it is to constrne the con-
tract in connection with the eviclence as to the 
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existence of a custom. Of course, a great many 
questions migh t be asked developing. each phase 
of this somewhat long contract, and the witness 
might be asked to express his opinion as to the 
application of the custom to that item in the con-
tract. [Nfter argument.] I am wondering 
whether you a re not asking· qc1estions that I 
ought to answer rather than the witness. [After 
fu rther argument. ] I think you have gone as 
far as is useful with this line of inqt1iry. 

Mr. Skinner-Your Honor knows I do not 
want to be persistent. l would like to put one 
question. 

The Cou.rt--Nou may do so. I certa.inly do 
not want .to sh.urt Ol!lt anything that ought to 
come in. 

Q. Mr. Lauster, does this custom which imposes the 
duty on the tanner of returning to the owner who has 
sent the hides all that is suitable for leather apply re-

20 gardless of the portion of the hide that is sent, or 
whether the whole hide is sent, or regard less of the 
kind of tanning that is to be clone, or is it applicable 
only to some pa,rt of that field? A . General application. 

Q. Now, Mr. Lauste1·, how were the butts that were 
sen.t there by the Corona Kiel Company tanned, by bark-
tanning or ch rcme process? A . In this period? Part 
were tanned in bark and part were in chrome. 

Mr. Riker-That is, the bulls? 
Q. You mean the butts, do you not? A. That is 

8 o the only thing in question in this period. 
Q. How were th e splits from the shanks, the g rain 

side of the shank, whatever you cal l that, tanned? A . 
They were tanned in chrnme. 

-Q. f\ncl the other portion of the shank, that, I th ink, 
you call the split-that is, the portion left after split-
t ing off the gra in-how was that tanned? A. It 
wasn't tanned. 

Q. Pickled? A . Pi'Cldecl. 
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Q. Now, then, die! the tanning of the shells in bark 
and the tanning of the shanks in chrome require any 
splitting to be clone before tanning? 

Mr. Riker-I do not suppose it makes any 
difference what was required. The question is 
what was clone. 

Q. \~Tell, what was clone? \Vhen 1\'ere they split? 
A. The shanks were split before tanning, and the bull 
proper, the shells, were tanned in bark and split after 
tanning. 

Q. \~T,hat was the cost cf tanning the shanks-that 
is, the grain part-in chrome? 

Mr. Riker-If your Honor please, that is not 
concen1ecl in this case, and I therefore object to 
it-shank grains. 

[After cli-scussion the question is withdrawn.] 
Q. Now, I will ask you about the tanning of the 

splits fro111 the shells in chrome. \,Vhat would be the 
cost of that? 

10 

lVIr. R iker-One 1110111ent. lf your Honor 20 
please, there is not any evidence that the splits 
from the shell ever were tanned in chrome. As 
a matter of fact, they not only were not, but 
they could not be, under the evidence that they 
have already introclucecl. Having been tanned 
in bark, they cannot then be tanned in chrome. 

lVIr. Skinner-I de not care whether there is 
testimony or not. Maybe Gu.igues found it would 
be more profitable to sell the111 in some other 
form to Lichtman, and I want to show that one ao 
reason he sold them to Licht111an was because he 
could get more for them than to keep his con-
tract with Haker, not that he did keep his con-
tract with Baker. 

Mr. Riker-Before that can be made compe-
tent, it must appear that it was clone or could 
be clone or was agreed to be clone. 

Mr. Skin ner-I will take the third proposi-
tion: that it- was agreed to· be clone. 
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Mr. Riker-Then it must be shown that it was 
clone. 

The Court-Does the contract call for it ? 
Mr. Riker-No, sir. 
Mr. Skinner-No, but Mr. Baker testified 

that he came to the factory, and Guigues told 
him that he had found a new way of handling 
the cordovan . [Counsel reads from the testi-
mony of the witness Benjamin E. Baker.] 

10 Mr. Riker-\i\/ell, it must appear, if your 
Honor please, that this is a process within the 
knowledge of this witness so that he can testify 
to the cost of it. 

M r. Skinner-Oh, yes. 
The Court-Of course that must appear. 

Q. Mr. Lauster, do you know about what the cost 
would be? Do not tell us what it would be, but do 
you know, have you had experience along' that line? 
A . The chrome-tanning? 

20 Q. The co&t of tanning in chrome grain split from 
the shell. A. I do. 

Q. vVill you just tell us what experience you have 
had, so that we may see whether you do know? A. 
Experience in actually tanning them? 

Q. Actually tanning of horse hide butts . A . I-I orse 
hide butts? 

Q. Actual tanning of gmains or splits from the shell 
-grain spli ts from. the shell. A . No. 

Q. Have you seen that clone? A . I have. 
30 Q. \~/here? A. At the Gu igues factory . 

Q. Diel you see the processes? A. Yes. 
Q. Diel you see the materials that went into it? A . 

Yes. 
Q. Diel you see the labor that was used? A. \~lhy, 

I clicln"t know the cost of the labor. 
Q. No, but did you actually see the labor at work on 

it? A . Oh, yes. 
Q. Did you see the length of time it took? A. Yes. 
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Q. From those observations of yours, plus your gen-
eral experience in the tanning trade, can you tell us the 
cost? A . Yes, about. 

Q. Give it to ms. 
Mr. Riker-That is objected to on the ground 

that that is not the condition in this case as 
shown sc far. The testimony of Mr. Baker is 
that these ·splits from the cordovan which are re-
ferred to had been taken off of the cordovan 
tanned in ba.rk. That is what he was dealing 10 
with, and if the question is not directed to the 
cost of tanning in chrome that kind of splits, it 
is immaterial and irrelevent and no pa.rt of this 
case. I also pray the attention of the Ccurt to 
this testimony that the butt grains were bark-
tanned and went out in that condition after be-
ing split. This is in Lauster's testimony of yes-
terday. 

'I'he Comt [after argument]~You may ask 
you,r question. 20 

Defendant's counsel pray an exception to this 
ruling of the Court. 

Exception allowed; let it be sealed, and it 1s 
sealed according·ly. 

FREDWl.Ic ADAMS, [r •. s.] 
Cirmit Court Jndge. 

[Question read.] 
A . Three and a half to four cents a foot. 
Q. Now, can you tell us-if you cannot say so-the 

market value at that tirn.e-that is, November and De- 30 
cember, r904, and January, 1905~f the grain splits 
from the butt that 1-vere sold to Lichtman. 

Mr. Riker-Now, if your Honor please, l 
think this witness should qualify if he is going 
to testify along those lines. He has not quali-
fied, as I remember, at all as to the value of the 
finished product as an expert. 

The Court-He says that he has been in the 

29 COR 
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business twenty-three years. "'vVhat phases of 
the leather business have you had experience 
in? A11swer-In al! its branches. Question-
Selling as well as manufactur ing? A11swer-
Manufacturing and selling. '' It is a fair infer-
ence that the witness has knowledge of the value 
of the finished prnduct. 

Mr. Skinner-If he has not, I call upon him 
to say so, and if he has, tc go ahead and tell us 
what the values were. 

[Question read.] 
The Court-That- question may be answered 

yes or no. Can you tell us? 
A . Yes. 

Mr. Riker-Now, I would like to ask thi s wit-
ness some questions on his expert qualification 
in this regard. 

The Court-You may cross-examine. 
By Mr. Riker. 
Q. To your knowledge and in ycnr experience, do 

you know of th is particular product ever having been 
produced before it was produced in Mr. Guigues's fac-
to ry at that time? A . I do. 

Q. You do? A . Yes. 
Q. \i\lhere? A . At the Hamburg Cordovan Leather 

\i\lorks and by H. Hahn & Stumpf, of Harri son, New 
Jersey. 

Q. \ i\lere you employed by Hahn & Stumpf? A . I 
80 was not. 

Q. Diel you ever sell that article? A. Not for them. 
Q. Diel you ever sell it for anybody? A. I did. 
Q. For whom? A . Mr. Guigues 
Q. For Mr. Guigues? 
Q. Had you ever sold it for anybody else? A . I had 

not. 

By M r. Skinner. 
Q. And had thi s product been made fo r any length of 
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time p1-ior to 1904, that we are referring to? A . It has 
been made as long as I can remember that cordovan has 
been made. 

Q. Now, I will put the question, \¥hat was the value? 
Mr. Riker-I obj ect on the g round that this 

witness has had no experience that would justify 
his testify ing. 

The Court-I overrule the objection. 
Defendant's counsel pray an exception to this 

ruling of the Court. 10 
Exception allowed ; let it be sealed, and it is 

sealed accordingly. 
FREDf:RIC ADAMS, [L. s. ] 

Cirwit Co·nrt Judge. 

Q. ·what was the va lue of the gra in spli ts !rom the 
shell? 

'I'he Court-At that time. 
A. At that time, twenty-six cents a pound. 
Q. How about the g rai ns, the shank spli ts---no, 

take the whole shank? A . I never sold thern. 20 
Q. [By the Court. ] \Vhat? A . I never sold them. 
Q. [By Mr. Skinner. ] How about he buffings or 

pieces of buffing? A . The buf-fings I have sold . 
Q. You have sold? A. I have. 
Q. Can you tell us about th e buffings? A . The ones 

I sold, I believe, were five cents a foot, sold at fi ve cents 
a foo t, a square foot. 

Q. \1Vell, have you any other knowledge than these 
sales of your own ? A . V/ell, judg ing from the general 
pri ce of buffings and hides. 

Cross-exam ination, by Mr. R ike r. 
Q. iVIr. Lauster, you say you have sold grain splits 

from cordovan at twenty-six cents per pound. To whom 
di d you sell it? A . 'r o Emanuel E isinger, of Vienna, 
Austria. 

Q. \i\Then did you make these sales? A . In the latte r 
pa rt of 1904, the fall of 1904. 

ao 
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Q. You were the shipping clerk during that time at 
Guigues's place? A. I was shipping clerk, among 
other duties. 

Q. \,V ell, I do not doubt that you earned your money 
in othe1· capacities, but you were the shipping clerk? A. 
I was the shipping clerk. 

Q. How were these goods shipped? A . In bundles. 
Q. By what carrier? A . By boat, no doubt, to Eu-

rope. 
10 Q. How were they shipped from the factory? A. By 

truck. 
Q. Whose truck? A. Why, probably one of the local 

express companies. 
Q. Do you not remember? A. Not the particular 

one. 'vVe had -several of them. 
Q. 'Nell, name the ones that you had at that time. 

A. vVell, I don't remember wh ich ones. 
Q. You were the shipping clerk, and you do not re-

member the truckmen who did your business? A. It 
20 was not my business to engage the truckmen. 

Q. Diel you know? I did not ask you that. I simply 
asked you whether you do not remember who served as 
truckmen at that time whi le you were shipping clerk in 
1904? A. I do not. 

Q. vVhat month was it that this shipment was made? 
A . Macie in 1904. 

Q. What month in 1904? A . That is about eight 
years ago, and it is beyond my memory. 

Q. \t\Tell, what season of the year 1904 was it? A. In 
30 the fall. 

Q. The late or early fall? A . Late. 
Q. vVhat steamship company were they to be taken 

to? A. That I don't know. 
Q. In what way did you negotiate this sale? vVith 

whom was it made? A . vVith Mr. E isinger. 
Q. And was he here in person? A. He was. 
Q. \i\There did you see him? A. At tlie factory on 

Ferry street. 
Q. Had you ever seen him before? A . I had. 
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Q. [Paper shown to witness.] I show you, the E.i·-
hibit P.2, and ask you whether you can identify this sale 
during the months that are shown by that exhibit? 
A. I do not see anything there of it. 

Q. [By the Court.] \Vhat do you say? A . I do not 
see any record of it here. 

Q. [By Mr. Riker.] Do you know how they were 
billed through to the steamsh ip company that was to take 
them abroad? A. I do not. 

Q. You do not know the routing at a.ll? A . I do not. 10 
Q. You do not remember? A . I had nothing what-

ever to do with that; that was done in the office. 
Q. \Vhat officer in th_e office beside the shipping clerk 

had to do with the shipment of goods, who was it ? 
A . 'I'hat I don't know. 

Q. YoLt do not know that? A . No. The office hacl 
their duties in connection with the shipping that I don't 
know anything about. 

Q. vVhen you shipped the goods you did not have the 
routing, then? A . I did not. 

Q. In any case? That is not part of what is furnished 
to the shi pping clerk? A . You said "In any case." 
Please let me answer that. I had my own shipping de-
partment, and that consisted of shipping the bark-tanned 
butts, as 1 have expla ined before, and I know how they 
were routed; they were routed in the shipping depar t-
ment. 

Q. How did you happen to ship those particular 
goods? \!Ve re they part of the cordovans, or butts? 
A . They were cordovans. 

Q. \!Veil , then, they were with in your duty, were they 
not? A . T thought you were speaki ng of of the same 
thing I was. Are you speaking of the Eisinger ship-
ment? 

Q. Yes. A . They were g rains from the cordovan . 
Q. How did yoLi happen to deal with them at all, 

then? A . Because I knew i\fr. Eis inger when he came 
t·here ancl in troduced him into the place, and I was told 
lo show him the goods and sell him what I could. 

20 

30 
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Q. Then you had nothing to do with the shipping 
of anything but the cordovan ? A . T hat is all. 

Q. You cl icl not have anything to clo with the ship-
ment of the shanks ? A . I did not. 

Q. Nothing to do with the shipment of the g rain 
splits fm m the -cordovans? A . I dicl. 

Q. You dicl ha.ve to do with them? A . I did . 
Q. Then th is shipment of E ising·er ,,-as of that par-

ticul ,tr class of goods ? A . They were. 
10 Q. \,\Thy di d you not have th e rou ting fo r them, then ? 

A . Because the routing-<the goods were shipped to 
Europe, and those goods were shipped with a bill of 
lad ing attached, I beli eve, and those thing·s were all 
taken care of in the office; they went through the offi ce. 

Q. \1Vhen you shipped them, it being par t of your 
du ty to sh ip them , do you mean to say that you did not 
put on the way-bill? A . I did not. 

Q. You did not mark on the packages th at were to 
be shipped the routing? A . I did not ; my duty ended 

20 ll"i th the packing and~ 
Q. In any case? A . Any case of butt g rai n spli ts . 
Q. I n any case of any shi pment, dicl you? A . On 

the fin ished corclo·van I did. 
Q. \,\That was the di stinct ion in your duties between 

con lovans and the butt gra ins from the c01·dovans? 
A . T he cordovans were the fini shed product. 

Q. [Question read .] A . The duties of handling 
them ? 

Q. Yes. A . \ ,Vhy, the co rdovans were measured a.n cl 
30 shi pped to the Corona K iel Company, and the butt g rains 

were pu t up in rough bundles of a hundred pounds 
each, and were sent out by truck. 

Q. \<Vas it not pa.rt of your duty. as shipping clerk, 
to see to the shipping· of butt g rains ? A . As far as 
the shipping-room went. 

Q. Ancl was it not part of the duty of a shipping 
clerk to mark the routing on the pa1·cels or packages 
of the bu tt g ra.ins? / /'. There were no marks neces-
sary. 
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Q. vVhen you sent the goods to E isinger in Germany, 
there were no marks necessary? A . T hat was an ex-
ceptional sh ipment; it was clone through the office. 

/ Q. How much did it am ount to ? A . I th ink t wo 
tons. 

Q. T wo tons? A . Yes. I am not sure. One or 
two tons; a sample lot. 

Q. You say the re was a bill of lad ing atta.checl with 
sig ht draf t ? A . I am not sure of that; that was taken 
care of by the office . 1 O 

Q. A nd a1·e you guessing about that? A . I sa id 
probably the shipment was made that way a.ncl taken 
ca.re of through the office. My duties were ended with 
the packing-

Q. ·w11y do you say that was probably so? A . Be-
cause as a usual th ing Eu ropean shipments of leather 
are made that way . 

Q. Did you make any other European shipments 
from the Guig ues place? A . I did not. 

Q. Then you are testifying1 now to another custom? 20 
A . Yes. 

Q. As you unde rstand it? A . Yes, it is a custom in 
the trade. 

Q. D iel you seek out M r. Eisinger 01· did he come 
to you ? A. H e came the re. 

Q. Diel he come to see . you specially? A . He <l id 
not. 

Q. H ad you known him ? A . I had. 
Q. Did he inquire fo r you, if you know? A . H e 

di d not. 30 
• Q. How did you happen to see him ? A . H e was 

brough t into the office by a gentleman from New York. 
Q. You were in the office? A . I was in the office. 
Q. \ i\l ho else was in the office? A . I suppose the 

usual office fo rce. 
Q. vVell , do you remember ? A . I don't. 
Q. vVell, we do not want your suppos1t1ons, only 

what you know. \i\lhat is the name of the man that 
brought h·im in there ? A . M r. vVaterman. 
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Q. What is his address? A. Well, New York Cily. 
Q. No better address than that? A. I don't know 

his present address. 
Q. The first name? A. M. \71/ . \,Vaterman, l be-

lieve. I don 't know his first name. 
Q. His business? A. Leather. 
Q. Did he introduce him to you? A. 1-Ie did noi. 
Q. You already knew him? A. I die!. 
Q. 'v\/as Mr. Guigues there? A. I believe he was. 

10 Q. \,Vhy did you not say so when I asked you who 
was in lhe office? A. I didn't know. 

Q. You did not remember it then' A. I don't say 
now that he was there; I say I believe he was. 

Q. 'vVha,t makes you believe it? A'. He was usu-
ally there. 

Q. What did Eisinger say he came to buy? A. 
He came to buy anything that he coulcl find that was 
merchantable for him, which he does in other fac-
tories . 

20 Q. \i\las Mr. Eisinger turned over to you, to deal 
with? A. I don't remember that. 

Q. How did you come to deal with him, then? A . 
It happened to be my duty at the time; I don't know 
just why. 

Q. It was your duty to sell goods in the factory, 
was it? A. It was my duty to show them. 

Q. To show goods? A . Yes. 
Q. \i\le ll, now, what was there in the factory-

what was there being made there that was subject to 
30 be shown and sold? A. The goods that have been 

described before that had been sold there. 
Q. How long had that continued? Q. Very shortly 

at' that time. 
Q. \1\/hat were the goods that were to be sold and 

which it was your duty to show and sell? A. I had 
no authority or no duty to sell goods there . 

Q. 'v\/ell, what did you mean when you said it was 
part of your duty lo show goods for sale? A. To 
show the goods. 
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Q. ·well, for sale or for what purpose? Diel you 
show them to sell them, or if not, for what purpose? 
A. For selling. 

Q. Then it was part of your duty to show goods to 
sell? A. In this particular instance. 

Q. 'Nell, you say that Mr. Eisinger was turned over 
to you because that was part of your duty. It had 
been your duty theretofore, had it not A. It had. 

Q. To show goods to sell. N~w, what goods was 
it your duty in that factory to show and sell? A . IO 
Butt grain splits. 

Q. Anything else? A. No. 
Q. Only butt grain splits? A. And I will acid the 

buffings to that. 
Q. Buiffings. What else? A. That is all. 
Q. Also the shank splits? A. No. 
Q. That was not any pa.rt of your duty, to show and 

sell them? A. No. 
Q. How long had you had instructions to show the 

goods that you have testified to and to sell them? A . 20 
From the time that I asked Mr. Lichtman to come 
clown and see them. 

Q. \i\Then was that? A. Late in 1904. 
Q. Late in 1904? A. Perhaps the summer. 
Q. vVe-11, there is some difference, Mr. Lauster. 

Ca.n't you tell me when it was? A. Yes, I can tell 
you almost exactly. 

Q. \i\Then was it, then? A. July, 1904. 
Q. And from that time you had instructions from 

Mr. Guigues to show for sale these classes of goods? 30 
A . I did not. 

Q. \i\Tell, then , when did you get authority to show 
them for sale? A. I took the authority when it pre-
sented itself. 

Q. vVhy, Mr. Lauster, you said it was part of your 
duty. Now, was that duty indicated to you by Mr. 
Guigues, and if not, by whom? A. It was my duty 
in that particular instance of Mr. Eisienger's visit to 
the factory, because I knew the gentleman. 

30 C0R 
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Q. vVho delegated that 
been your duty before? 
won't say that he did. 

duty to you, if it had not 
Diel Mr. Gu:igues? A. I 

Q. vVell, do you remember whether he did 
A. I was usually at liberty to do almost as I 
a. case of that kind. 

or uot? 
liked in 

Q. Y 0111 were at liberty to take prospective or pos-
sible customers out into the factory, and to show them 
these classes of goods for sale? A. \!Ve didn't have 

10 any prospective customers or purchases. 
Q. How did you happen to go with iVIr. Lichtman 

to get him to buy these goods in July? A . At the 
suggestion of Mr. Guigues. 

Q. Diel he suggest that you go to see Lichtman? 
A. He did. 

Q. Why, Mr. Lauster, did you not testify yesterday 
that you suggested Lichtman yourself? A. After my 
suggest ion to him he told me to see him. 

Q. \!Veil, did you go to see anybody else? A. I did. 
20 Q. Whom? A. I sold a few buffings to a few local 

concerns here. 
The Cou rt-A li ttle louder, please. 
\,Vitness-I sold a few of the buffing grains 

to a few local concerns. 
Q. \;\/hat were they? A. \~r ell, if I remember 

r ightly, John Neider was one, and Charles Neider. 
J t1st a few dozen as a sample. 

Q. [By Mr. MacMahon .] J ohn Neider and Charles 
Neider? A. I am not sure of J ohn Neider, but I 

30 know Charles Neider had some; and I think, too, A. 
Lohenberg had some, on Liberty street. 

Q. Newark? A. Newark. 
Q. [By Jvir. Riker.] Anybody else? A. None that 

I recollect. 
Q. And this search ing for pmchases fo r this stock 

was begun as early as July, r904? A. It was not. 
Q. It was not? A . Only in the case of Mr. Licht-

man. 
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Q. Did you show any of these goods to Friedman? 
A . Personally? 

Q. Yes? A. I did not. 
Q .. Were you present when he was examining any of 

them? A . Friedman only had one shipment, that I 
recollect, and I had nothing to do with that. 

Q. You did not see him when he was there and had 
nothing wha tever to do with it? A. I saw him late r. 

Q. When did you see him later? A. He came in 
the factory at later inter va ls. 10 

Q. Looking for goods? A . Looking for goods. 
Q. Diel he see any of them? A. I believe he did . 
Q. Were you there? Diel you show him any? A . I 

believe I did show him something. 
Q. \ii/as this afte r you went to see Lichtman, or be-

fore? A . Afte-r. 
Q. \,Veil, th en, was Lichtman the first one that was 

solicited by you, or was solicited by anyone, so far as 
you know, to purchase this particular kind of stu ff? 
A . Hie was. 20 

Q. vVas Lichtman the first purchaser of this class of 
goods, so far as you know? A . No, I think Friedman 
had one lot before that. I am not positive of that, be-
cause I had noth ing to do with it. One or two lots, 
maybe. 

Q. Do you remembe1· anybody else that you showed 
these goods to during this period? A . I do not. 

Q. Do you know iVIr. Vogeler? A. Vogeler? 
Q. Yes. A . 0. T. Vogeler? 
Q. Yes. A . Yes. 30 
Q. Diel he come to buy some of these goods, to your 

knowledge, in this period? A. I don't think he did . 
Q. You do not remember having seen him? A . I 

don't remember ever hav ing seen him there. 
Q. Diel you ever sell him any of these goods ? A . 

No. 
Q. \,Vithin your knowledge, were there any goods 

shipped to him out of that factory? · A. Not to 111y 
knowledge. 
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Q. D iel you ever sell Mr. Vogeler anything yourself 
in the way of leather? A. Yes. 

Q. When? A. At different t imes. 
Q. vVell, within this period clicl you? A . Not within 

that period, because I was employed by Guigues then; 
nothing of his. 

Q. You never sold anything of Gu igues's to Mr. 
Vogeler? A. Not to my recollection. 

Q. Well, when did you sell Vogeler goods? A. At 
1 o different times, many different times. 

Q. vVhose goods? A . Sometimes my own, some-
times other people's. 

Q. vVhen did you sell your own goods? A. \;yell, 
I haven't any record of it. 

Q. Can't you state from: recollection? A . I never 
sold him any quantity; maybe som:e little samples, or 
something -of that kind, I would sell l1im; nothing 
worth keeping record of. 

Q. Diel you ever sell him any colt fronts? 
20 Obj ectecl to as irrelevant. 

Question withdrawn. 
Q. 'lo whom did you report the sale, to Eisinger after 

you had made it? A. To• the office. 
Q. To whom in the ,office, you remember? A. I 

don't remember. 
Q. Have you any knowledge whether the charge for 

these goods was ever paid? A. I have not. 
Q. You know nothing about it, except that you sold 

it at twenty-six cents per pound? A. That is all. 
30 Q. Diel you ever make any othe1· sales at that rate? 

A . No. 
Q. Who fixed the price? A. I did. 
Q. Who fixed the price of the sale to L ichtman? 

A. Mr. Guigues. 
Q. Do you know the price that had been fixed? A. 

I did. 
Q. How much was it? A. He paid-oh, I don't 

know the low price he paid, but he paid all the way up 
lo twenty cents. 



FRF.DERICK C. LA US'l' llR--CROSS. 237 

Q. Do you know any other price than twenty cents? 
A. Yes. 

Q. What? A . Fifteen. 
Q. For what? A. Butt grain sp li ts, or butt grains. 
Q. Now, will you tell 111e why you charged Eisinger 

twenty-six cents when the price established by Mr. Gui-
gues was twenty cents? A . The price hadn't been 
established; I tried to get all I could for them. 

Q. \~lithout any instrnctions fro111 iVIr. Guigues? A . 
Without any instructions. 10 

Q. \~las there a market price at this time for that 
particular quality of stock? A . If there was I didn 't 
know of any. 

Q. You did not know of any? A . No. 
Q. \Nell, Mr. Lauster, have you not testified that the 

market price was twenty-six cents? A . I testified that 
I sold so111e at twenty-six cents. 

Q. That was six cents in excess of any other s1le that 
you knew of at that time, was it not? A. It was . 

Q. Now, the sales of buffings. The price that you 20 
put on them, at five cents per foot, was that a sale, A. 
A sale? 

Q. Yes, five cents a foot. A. Yes. 
Q. To whom? A. \Vhy, I think Charles Neider 

paid five or five and a half cents a foot for them. 
Q. \Vhat? A. '.\fr. Charles Neider. 
Q. Five or five ancl a half cents a foot for buffings > 

A. He only hacl a few , as a sample. 
Q. \Vhen was that made? A. I don't recollect the 

elate; some time in 1904. 80 
Q. How 111any did you sell? A. Oh, I think he had 

about five dozen, five or ten dozen; not 111ore than that. 
Q. vVhy clo you fix it at a dozen if you, sole! them by 

the foot? A. Vv ell, put up in five dozen packages. 
Q. And sold by the foot? A. Sold by the foot. 
Q. Yau 111ean they were first measnred and then put 

up in five dozen packages? A. Yes. 
Q. How many dozen cl icl he buy? A . I think 11ve 

or ten . 
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Q. 'vVhat number of square feet, if you remember? 
A. \;\l hy, they average about six feet. 

Q. About how much? A. About siA feet. 
Q. They average six square feet? A. Yes, sir. 
Q. \ ,\/hat were these buffings that yolt' sold TVIr . Nei-

der? A. They were the grain from a horse butt. 
Q. How were they tanned? A. Bark. 
Q. Can you fix the quantity any more accurately than 

you have? A. No, I can ' t. I don 't belie,·e he h,1.cl 
1 o more than fi ve or ten dozen . 

Q. Not more than ten, anyway? A. Not more than 
kn, to my recollection. 

Q. And as many as five dozen? A. I said from five 
to ten dozens. 

Q. \,\/ell, you are positive that it was somewhere be-
tween five and ten dozens? A. Five and ten dozens. 

Q. Can you fix the elate? A. I cannot. 
Q. The month? A . No, sir. 
Q. The season of the year? A. No. 

20 Q. How did you happen to make the deal with Mt. 
Neider? A. Because I knew the gentleman. 

Q. Were you in the office when he came in? A. He 
didn't come there. 

Q. How did he make the purchase, then? A. I took 
a few specimens and showed them to him. 

Q. By whose direction did you do that? A. By Mr. 
Guigues's direction. 

Q. Diel you take them to any other prospective pur-
chasers? A. I believe I showed ~hem to several. 

30 Q. Who were they? A . A Loehnberg, as I sai d. 
Q. Well, you have not sa id with regard to this par-

ticular item. A. Yes, I have. 
Q. Whom else? A. J ohn Neider. 
Q. Who? A. Mr. John Neider. 
Q. Anyone else? A. No, that is all. 
Q. Is there any other sale that you made of buffings 

at five cents per foot, five or fi ve and a half? A. That 
is about all that was sold. 

Q. Is that the market price at that time? Do you 
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know the market price? A. There was no market 
price on them. 

Q. There was no market price on them? A. Nol on 
that particular buffing. 

Q. \,Veil, what was there part icular about thi s buf-
fing? A. It was a buf11ng from a horse butt. 

Q. That was not an ordinary article of sale, then, so 
far as you knew? A . It was not. 

Q. You were in the factory during this period and 
saw the processes of manufactnre, did you, not? A. I 10 
did. 

Q. Now, these six foot buffings that you sold to N ei-
der, from what kind of hides did they come? A . 
Horse butts. 

Q. \i\That kind of horse butts were they? A . "What 
kind of horse butts? 

Q. Yes. A . Regular horse butts. 
Q. \i\T ell, t here is such a thing as a regular horse butt, 

i'., there? A . There is only one kind of horse butt. 
Q. From what kind of a horse did the horse come 20 

from wh ich these butts were taken, if you know? A. 
\ ,Vhat kind of a horse? 

Q. Yes. A'. I never knew there was any va riety of 
horses. 

Q. \i\There did the horse butts come from, from what 
n;arket, if you know? A . From what market? 

Q. Yes. A . Different markets. 
Q. \,Veil, I am now speaking of the btutts from which 

these buffings were taken , if you know from what mar-
ket the butts came from which they were taken? A. 80 
There was no particular market. 

Q. Do you know of any distinction between the butts 
or skins that come from Russia and those that come 
from the local, or American, market? A. I do. 

Q. \ i\Tell , did these par ticular buffings come from 
hides that came from Russia or from the local ma rket? 
A . Some of them. 

Q. Some of them ? A. Yes. 
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Q. v\/hich? A . Some from the local market and 
some from the Russian ma.rket. 

Q. \1\/hat was the difference between the hides com-
ing from the Russian market and the ones coming from 
the local market? A. The Russian are smaller. 

Q. Now, when you say "smaller," do you mean that 
merely in area or in some other respects? A . In area. 

Q. That is all the difference, is it? A. In this condi-
tion that you are speaking : the buffing. 

10 Q. No, I am speaking of the hides, Mr. Lauster. A . 
You asked me these particular buffings-

Q. No, I did not; I asked you the difference between 
the hides coming from the Russian market and the local 
market? A . I answered that question . 

Q. \i\T ell, in what other respect than the area of the 
hides do they differ, if any? A . In what condition? 

Q. Any condition. I am speaking of the hides now. 
A. The Russian hides are drier. 

Q. In what other respect do they differ? A . Not any 
20 particular difference. 

Q. No difference i~ thickness, is there? A . I sa id 
the size. Naturally, a smaller butt would be lighter than 
a heavy one. 

Q. I asked you whethe r there was any difference in 
size except as to area, and you said you did not know of 
any difference. A. \,Veil, that is an inference that any 
man that knows anything about the business would 
know. 

Q. Oh, you misunderstood. Now, as to thickness, 
30 Mr. Lauster. Are they thinner or thicker ? A . 'v\lhat, 

the local hides? 
Q. I am speaking now of the Russian hides. A. \i\lhat 

is the question? 
Q. [Question read.] A . The Russ ian hides are thin-

ner. 
Q. Can you give any indication or statement indi-

cating the difference in thickness on the average? A . 
Very triAing. 

Q. Is there any difference in regard to the size of the 
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sbell between the two classes of hides? A. Very little 
difference. 

Q. In your experience, have you ever seen a buffing 
of the dimensions named by you, six square feet, taken 
from a hide from the Russian market? A. I have. 

Q. How many? A. Many of them. 
Q. Have you ever measured them? A. Yes, sir. 
Q. Now, Mr. Lauster, have you ever seen a buffing 

taken from a Russian cordovan butt containing six 
square feet of surface? A. I have never seen a Russian 10 
cordovan butt. 

Q. Have you ever seen a cordovan butt taken from a 
Russian hid-e? Put it that way. A. I have. 

Q. Have you eve·r seen a buffing taken from such a 
cordovan butt? A. I have seen buffings taken from a 
butt. 

Q. You have never seen a buffing taken from a cor-
dovan butt? A. There is no such thing as a cordovan 
butt. 

Q. Have you ever seen a buffing taken from a butt of .20 
a Russian hide- A. I have. 

Q. -which measured six feet square? A. I have. 
Mr. Skinner-I suppose, Mr. Riker, you mean 

six square feet, do you not? That is not fair to 
the witness. 

[Question read .] 
vVitness-That is an error. 

Q. [By the Court.] You did not mean six feet 
square? A. I mean six square feet. 

Q. [By Mr. Riker.] You mean six square feet? A. 30 
Six square feet. 

Q. Now, Mr. Lauster, I want to ask you once more 
whether you mean to say tbat you have never seen a 
buffing taken from a cordovan butt? A. There is no 
sucb thing as a cordovan butt. 

Q. There is not any such thing. You are sure of that? 
A. Yes. 

Q. You are sure of it? A. I am sure of it. 
Q. Now, is there any such thing as dry tacked-out 

31 COR 



242 FREDBRICK C. LAUSTER-CROSS. 

butt buf/ings from cordovan butts? A. Cordovan butts 
is a n1isnon1er. 

Q. vVill you not answer the question yes or no? Is 
there any such thing, to yonr knowledge, as dry tacked-
out butt buffings from cordovan butts? _ Yes or no. A. 
No. 

Q. Now, Mr. Lauster, in testifying as to trade custom, 
you sa id it was the custom to return everything that was 
suitable fo r making leather. 'l'hat is, as you understand 

10 it, the trade custom? A . Yes. 
The Court-"Suitable for producing· leather." 

That is the same thing, I suppose? 
Mr. RiJ<er-Suitable for producing leather. 

Q. \,\That is leather? A. Hide substance tanned. 
Q. vVhat part of the hide, under the custom that you 

testified to, is returned without being tanned and coming 
within your definition as suitable for producing leather? 
A. 'l'he different kinds of lea ther that are to be produced 
require different parts of the hide. 

20 Q. I understand, but you say the custom requires the 
return of all parts of the hide suitable for producing 
leather. Now, I want to ask you what it is the custom 
of the trade to return which is not already leather? 
A. The fleshing, glue stock. 

Q. Those are returnee! to the sh ipper of the hides, are 
they? A . No. 

Q. vVell, now, you say that it is the custom of the 
trade to return all parts of the hide suitable for pro-
ducing leather? A. Yes. 

80 Q. Now, I ask you what it is that it is the custom of 
the trade to return which is not leather? A. No part 
that is not leather. 

Q. Then there is not anything returned, under that 
part of the custom as you have defined it, at all, is there? 
A . Not to my knowledge. 

Q. The parts of the hide which are to be returned, 
under the custom, are already leather, are they not? 
A. Not necessarily. 

Q. \,\fe ll, what else is there to be returned which is not 
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leather? A. Any part of the hide, regardless of condi-
"tion. 

Q. Whether it has been tanned or not? A. Yes. 
Q. It is customary to return it? A. Yes, sir. 
Q. Now, what part have you ever seen, in your ex-

perience in the leather trade, of hides sent to be tanned 
which was returned other than as leather? A. You are 
speaking of horse hide or-

Q. I am speaking of the general custom now. A. In 
the regular line-perhaps you are more familiar with 10 
the patent leather line-the hides are sent out for tan-
ning split; they are only partially tanned- struck, as they 
call it. 

Q. 'Nell, are they leather or are they not, do you 
know? A. They are hides. 

Q. Are they leather or are they not? A . They are 
not leather. 

Q. T11ey are not leather? A. They are not. 
Q. They are hides after they are split, are they? 

A. They are still in a raw state, partially tanned. 20 
Q. A partially finished state, are they not? A. No, 

sir; a partially tanned state. 
Q. Do you know such a thing as offal in the customs 

of the trade? A. Yes. 
Q. Offal is that part of the hide which is not to be 

returnee!, under your custom, is it not? A. I should 
consider it as such, yes. 

Q. What? A . Repeat the question, please. 
Mr. Riker-\,Vell, let us have the answer first. 
[Answer reacl.] 30 

Q. [Question read .] A. The answer is already given. 
Q. Does the offal, or does it not, include glue stock? 

A. Glue stock is considered offal. 
Q. It is considered o.ffal. Then it does include glue 

stock? A . It does. 
Q. Is that of value? A. It is. 
Q. Under what description do you put pieces, scraps 

of leather, tanned? A. Scraps of leather tanned? Fer-
t il izer. 
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Q. Is that offal or is it not? A . T,hat is offal. 
Q. In what category do you place the trimmings of a 

hide? A . In what condit ion? 
Q. \ ,Veil, we wi ll take, them first before being tanned . 

A . Glue stock. 
Q. And afte-r being tanned? A. Fertili zer. 
Q. Both offa l? A . Both of them. 
Q'. In what category do you place the skivings from 

a hide, if there is such a. thing-or skifings? A . Skif-
lO ings? 

Q. Yes. A . They are leather. 
Q. They are leather? A . Yes, after splitting and 

re-tanning they are leathered. 
Q. The portions otf the hide that 

dressing the hide, what are they? 
what purpose ? 

are taken off in 
A . Dress ing for 

Q. Before being put into the tan? A. That is Aesh-
ing. 

Q. That is fleshing? A. Yes. 
20r Q. That is glue stock ? A . That is glue stock. 

Q. And that is offal ? A . Yes. 
Q. vV hat would you call the sam,e cha.racter of mate-

ri al after tanning? A . I t is never tanned. 
Q. Is it neve1· taken off by the knife after they ~re 

tanned? A . H ic!es are always fl eshed in the beam-
house while they are raw . 

Q. Are they ever leveled? A . They a re. 
Q. By hand, after tann in,g? A. No. 
Q. vVell , with a leveling ma.chine? A. \i\Tith a split-

ao. ti ng mach ine. 
Q. A,re they ever leveled with any other machine 

than a sp li tting machine? A . No. 
Q. Now, are they ever shaved? A . They a1·e. 
Q. After tanning? A . They are. 
Q. The material that comes off in the shaving pro-

cess, what is tha t ? A . Fertilizer. 
Q. Offal? A. Offal. 
Q. In the Gnigues factory, wh ile you were there. for 

the first period, is it not a fact that the shanks after 
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pickling or tanning were shaved? A . The shanks after 
pickling and tanning were not shaved. 

Q. They never were? A . After splitting they were 
shaved. 

Q. Now, is it not a fact that for part of the time 
while you were there in the Gu ig ues factory the shanks 
were not, in fact, spli t at a ll ? A . I don't reco ll ect any 
shanks that were not split. 

Q. Now, were the butts, the cordovans, while you 
were there, shaved at any time? A . At fir st. 10 

Q. \ ,\lhat was the material taken o ff of the cordovan 
by the shav ing process? A. Shavings. 

Q. \ ,Vas it offal or was it not? A . It was offal. 
Q. \1\/hen did you begin to split the shanks in th is 

fashion? A . The shanks? 
Q. Yes. A . I don't know. 
Q. You do not remember? A . I don't remember. 
Q. \,I/here was your place of doing business in that 

factory, Mr. Lauster? A . \,\lhy, my special p,lace was 
in the Madison st reet building. 20 

Q. On which floor? A . The second. 
Q. \ ,\Tas there any communication between that Aoor 

and the second floor of the frame office building? A. 
Any communication? 

Q. Direct communication? A . No. 
Q. There was a partitioned office on the north end of 

that second fl oor, was there not? A . \Vhich is th e 
no-rlh encl , the F erry street end? 

Q. Yes. A . Yes. 
Q. That is where you are localccl? A . No. 30 
Q. v\lhere were you located? A . J\t lhe lower end 

cf th e first brick building. 
Q. You were there by the elevato r sha ft ? / / . Just 

by the elevator shaft, before you get to that. 
Q. v\las there an office partitioned off there fo r you ? 

A . Not especially for me. 
Q. \,Ve il , was there an office part itioned off al that 

encl? A . There was a room parti t ioned off. 1t. was 
not used as an office; it was not an office. 
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Q. How large was that room? A . I should judge 
about half the size of this cou-rt-room. 

Q. v\/hat was the character of the partition? A . Wood 
and glass. 

Q. How high cl id the wood extend ? A . About 4 or 
5 fee t. 

Q. And above that what kind of glass? A. Ground 
glass . 

Q. \,Vas the glass opaque? A . No, plain g lass, ground. 
10 Q. Could you see through it ? A. Yon could see 

shadows through it. 
Q. Anything more than shadows? Could you dis-

tinguish objects? A . You couldn't distinguish objects. 
Q. \,Vhat? A . Perhaps moving objects; you could 

distinguish it was a person. 
Q. "\,Vell, inanimate objects. not moving, could you 

di stinguish them? A . No. 
Q. v\/as that ·the partit ion on which you say was 

tacked up this black cloth? A. Yes. 
20 Q. On which side was it tacked up? A . The inside. 

Q. Diel it show on the outside? A. It showed black. 
Q. Showed black through the g round glass? A . I t 

did. 
Q. \,V ell, did it show so as to attract attention? A . 

\ ,V ell, black is usually a pretty prominent color. 
Q. So that the result was that it drew attention to 

that partition, did it not? A. IL might cl raw quite some 
attention . 

Q. Now, that partition was set at about what distance 
30 from the Ferry street end of that floo r of that building? 

\ ,Vhat was the proportion; was it one-thi rd of that !loor, 
or more or less? A . The dimensions of thi s partition? 

Q. Of the room that you were speaking of, that had 
the gro\md glass and the black cloth. A . Let me have 
the question repeated, please. I didn't get that. 

[Question withckawn.] 
Q. \ i\That proportional part of that floor did this office, 

or room, occupy? A . I don't know exactly. 
Q. \ i\Te 11 , give an idea. A. Perhaps an eighth. 
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Q. How far did it go beyond the elevator shaft? 
A . It wasn't on that encl of the building. 

Q. 'I'here was no elevator sha.ft at that encl of that 
building? A . There was an elevator shaft, but this 
room wasn't at that encl of the building. 

Q. Then it was at the other encl of it. I thought you 
said Lafayette street. A . The Ferry street encl, the 
Lafayette street side nearest to Ferry street. That 
building didn't go to Ferry street. Yon are getting 
mixed up on th e streets. You said before \\'here this 10 
room was, and yon know it was in the encl of the build-
ing nearest to Ferry street, and the elevator is at the 
other encl. 

Q. Then it is at the e'ncl of the building nearest Ferry 
street, where the staircase comes up? A . Yes, right 
next to the stai rcase. 

Q. And it was a small office, or room, partitioned off 
with these g lass partitions that you speak of, was it not? 
A. Yes. 

Q. And it had in back of the staircase, w·ell-it had a 20 
hand-basin or something of that sort? A. Yes, sir. 

Q. \,V ell, it was there when you first went there, was 
it not? A'. Yes. 

Q. It was not put in by Guigues; it was part of the 
premises that I leased to Gnigues, was it not? A . Yes. 

Q. 'I'here was no change in that? A . Not so far as I 
know; it was there when I went there. 

Q. You went there when he went there, did yon not? 
A . No, not when he started to equip the factory; I went 
there when he started to manufacture leather. 3 O 

Q. That was the room you were in, in that room? 
A. No. 

Q. You were outside? A . I was outside. 
Q. I t was in the inside of that room that this bl ack 

cloth was hung? A . Yes, sir. 
Q. And that room opened directly onto the stai rcase, 

the main staircase of the building : it opened right out 
onto the main stai rcase of the building, did it not? A . I 
don't believe it did . 
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Q. You do not believe it did? A . No. 

By the Court. 
Q. H ow do you understand the question, that the 

staircase came up into it? A . As the counsel says, that 
this staircase went into the room. 

Q. I want to know how you understand the quest ion. 
A . There was a landing· at the door. I don't know 
whethe r it was at the side of the staircase or around 

10 the corner. 

By Mr . Riker. 
Q. The staircase of that bu ilding wcts toward the 

Ferry street end of the building, was it not? A . Yes. 
Q. Right ,at the encl? A . Yes, si r. 
Q. Ancl you ca.me up tlrnt staircase to a landing at 

th e second floor? A . Yes, sir. 
Q. And off of that landing• you went directly into this 

room that you speak of, thi-s office room? A . No. 
20 Q. Well, where did you go? A . You went directly 

into the finishing room. 
Q. [By the Com-.t. ] That is the front hall of the 

f-Ioor? A . 1'hi s is the front hall of the floor. 
Q. [By Mr. Riker.] Then th is room that was par-

titioned off in thi s way, how wide was it? A . \ ,Ve il, 
I don't know. 

Q. [By the Court.] vVe11 , give us an est imate. A . 
Oh, well, I should judge the room to be about 20 by 
20. 

30 Q. [By Mr. Riker.] The room was about 20 by 20? 
A . Yes. 

Q. Feet, you mean ? A. Feet, yes. 
Q. And it ran back of the staircase, well. did it not' 

A . I never gave tha.t any -particu,lar a.ttention. 
Q. How far around did the partition that was fur-

ther concealed with black cloth go? vVas it on only 
one side of -thi s room, or did it go around the corner? 
\Vas it only on one side of the room or more? A . I 
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don't remember how the front of that room was. One 
side of it was the partition. ,vVhat are the directions 
there? 

Q. Ferry street, genera.Uy speaking, is to the north, 
and Lafayette street to the south, Madison street is on 
the west side, and Monroe street would be on the east 
side. A. On the south side. 

Q. On1 the so1.1th side of the room was this partition. 
Now, as you come out of the door onto the landing, 
would any part of this office extend out into the ma.in 10 
room? A. Yes. 

Q. How far? A. I should judge about 20 feet from 
the outside wall. 

Q. I do not believe I make myself clear. Coming 
up into this particular bu.ilding, you went up in the 
northwest corner, did you not, by the staircase? That 
is where the staircase ,vas? A. Yes. 

Q. It cl,id not occupy the full leng,th of the building, 
did it-,the ·staircase? A. No. 

Q. There was a space ·in each floor back of the st:ai-r- 20 
case? \i\T ell, was there not? A . Yes. 

Q. As you came up the staircase on the landing you 
entered each floor looking toward the south, turning 
toward the south , toward Lafayette street, did you not? 
As you went off the landing going into each room, you 
went toward Lafayette street, did you. not? A. I think 
not. 

Q. Well, how do yorn think you went? A. I think 
you went towa,rd Monroe street. 

Q. You think you went up the staircase and came to 30 
the landing and went right throu1gh toward the back 
of the building to enter the room? A . I believe that 
is the way the staircase was situated. 

Q. \~fell, where did the staircase to the next floor go? 
How did you get to the staircase to the next floor, if 
you went that way? A. By walking around it. 

Q. Well- A. I don't know just how that thing 
wa·s situated there. 

32 COR 
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Q. I understand you that this glass partition was 
looking clown the length of the room toward Lafayette 
street ? A . Yes. 

Q. And on the side to the right of that, or to the 
left, a'S you look into that partition, you do not remem-
ber whether there was glass or not do you ? A . I be-
lieve it wa:s a.ll the same. 

Q. [By the Court.] Then two sides of the room 
were glass? A . Two sides were g lass. 

10 Q. [By Mr. Riker.] Now, if you entered that floor, 
as you describe it, when you entered clicl you go through 
this room? A. No. 

Q. \Nell , to get into the main finish ing room, was 
the re also a partition for this particular room along the 
entrance into the main room? A . There were no parti-
tions there. 

Q. Then that pa rtition that you have fi rst described 
as being toward the south went all the way over to the 
east wall of the building, clicl it not? A . No. 

20 Q. Well, how far clicl it go? A . About 20 feet. 
Q. Diel it go all the way over lo the west wall of the 

building; that is, the Madison street encl? A . I believe 
it did . 

Q. And then parties coming into that floor would pass 
along the side of th is room to enter thi s fini sh ing room, 
would they not? A . Yes. 

Q. And they would pass these ground glass windows? 
A . Yes. 

Q. And if their attention happened to be thereto 
30 directed they would observe this black stuff against the 

ground glass windows? A . No doubt. 
Q. Now, what was the purpose of putting this black 

stuff against those windows? A . The purpose? 
Q. Yes, if you know? A . I don't know. 
Q. You do not kno\\; ? A . No. 
Q. \,Vhat was in that room? A . Tanned buf-fings. 
Q. vVhen clicl you begin putting them there? A. As 

they came through. I don't remember the exact elates. 
Q. Can you not indicate in any way when they were 
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put there? A . About the middle of the year, when they 
came along. 

Q. About the middle of July? A. Perhaps a little 
later. I don't remember just when he started to take 
them off that way. 

Q. Who put them there? A . Some of the eniployees 
carried them there. 

Q. Well, you had the key and kept the place locked, 
did you not? A. I did . 

Q. S'o that every time that any buffings were put in 10 
the re they were put there under your direct supervision, 
were they not? A. They were only put there one ti111e. 

Q. When was that? A . After they had accumulated 
in another building. 

Q. \ ,Vhen was that? A. I don't remember the date. 
Q. V\l ell, was it not the middle of the yea r 1904, about 

July? A. No, I think it was later than that. I don't 
believe he sta rted taking them off that way at that ti111e. 

Q. 'vVell , when was it? A . Later in the year. 
Q. T hat same yea r ? A . Yes. 20 
Q. Where had they accumulated before that time? 

A. They had been taken in a roo111 on the second floor of 
the office building. 

Q. \ ,Vhat do you 111ean by saying that he had not been 
taki ng the111 off that way before? A . The butts had 
been split in a different 111ethod before. 

Q. \!Veil, these were buffings that you have been 
speaking about? A . Those were buffings, yes. 

Q. How had they taken the buffings off before? A. 
They never took any buffings off before. 3 o 

Q. There never had, up to this particular time in this 
fac tory, been any buffings taken from butts, had there? 
A . Up to which part icular time? 

Q. W hen they changed the method. A . There hadn't. 
Q. \IVhat became of the buffings? A. They were 

taken off in g rain. 
Q. There were no buffings? A. ' l'here were not. 
Q. If you can fix it any more definitely, when was this 
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change made in the method of splitting? A . I can't fix 
it definitely; I don't remember the dates. 

Q. \I.Tell, what were the circumstances of the change, 
do you remember? A . Yes. 

Q. State them. A . The buffings were more valuable 
than the grain. 

Q. That would have been true from the beginning, 
would it not? A . No doubt. 

Q. Now, what were the circumstances, then, if you 
10 can state them, under which the change was made? A . 

T he circumstances under which the change was made? 
I don't know them. 

Q. [By the Court.] A fter th is orig inal deposit was 
made in this room, as you describe, were any add itions 
made to it? A . F rom time to time. 

Q. [By Mr. Riker.] \;\,Thy, M r. Lauster, did you not 
say they were all put there at once? A . The bulk of 
them were put there at once, and a few came along after-
wa.rds and were taken in there. 

20 Q. How many were put the re? Did you count 
them? A. Yes. 

Q. vVell , how many? A . \~Tell, over 4,000 dozens; 
I don't remember the exact figu res. 

Q. Diel you check them up as they were put in ? A . 
I did; I checked them up before they were put in. 

Q. vVell , as they were put in , how did you check 
them up in the - A. They were checked as th ey were 
measured; they were put in five or ten dozen bundles. 

Q. Now, this room that you were speaking about, 
80 you say it was on the second Aoor of the office bui lding 

-that is, the bu ilding on the corner of Madison and 
Perry streets? A . Yes, sir . 

Q. You say it is a frame building? A . Yes, sir. 
Q. And the second Aoor was an open loft, was it not? 

A . At this time. 
Q. At th is t ime? A. Yes. 
Q. vVere the windows screened in any way in that 

building? A . No, I don't believe they were. 
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Q. Do you remember whether they were or not? A. 
I am not sure. 

Q. Were you ever in it? A . Many times. 
Q. 'l"o the east of that office building there was a 

japan shop, was there not? A . Yes. 
Q. ·with a bla.nk brick wall? A . Yes, sir. 
Q. Now, in what part of that second floo r of that 

office bu ilding ,,-ere these part icu lar buffings placecl be-
fo re they were removed to the Madison st reet building? 
A . In no particular part. 10 

Q. \,V hc1t are the dimensions of the seconcl floor of 
that building? A . I don't know. 

Q. ]\fore than 20 by 20? A . Yes, probably 20 by 40. 
Q. What? A . I say probably 20 by 40. 
Q. Probably 30 by 60, is it no t ? A . Possibly. 
Q. And you say that these buffi ngs were scattered 

pretty genera lly Ol·er that floor space, 30 by 60? A. 
\1Vell , they were kept in good order, in piles; they 
weren't scattered a.bout. 

Q. Do you know any reason fo r removing them from 20 
that place to the place where they were put? A . Yes. 

Q. \,Vhat was the reason? A . To measure them. 
Q. Is that the only reason? A . Th at was the reason 

they were taken from that room. 
Q. [By the Court. ] F rom the loft on the second 

floo r ? A . From the office build ing. 
Q. [By Mr. Riker.] \•\/here were they taken to be 

measured? A . To the sh ipping room, on the Madison 
street side. 

Q. That is, the second floor? A . T he second floor. JO 
Q. Well , had they been sold? A . They had not. 
Q. Had they been clone up in bundles before that 

time.? A . T ied up. 
Q. The same as they were when they \\'ere put in the 

Madison street building? A . They hadn't been count-
ed at that time; just tied u1} to keep them in order. 

Q. \~/ere they wrapped in anything? A . No. 
Q. Tied up in bundles of how many? A. J\s many 
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a, could be conveniently carried; I don't remember j u.st 
how many. 

Q. \1Vho measured them? A . I measured some of 
them. 

Q. Can you not fix the elate when you measured 
them? A. No. 

Q. Was it in 1904? A. Through the period of 1904 
and early in 1905, I think. 

Q. You fix it wi thin those limi ts defin itely? A . I 
1 o wouldn't fix it definite ly; I think it was about that time. 

Q. Well , M r. Lauster, why clicl the plant cease pro-
ducing these buffings, how did it happen? A . Well , I 
don' t know that . 

Q. You said they were more valmLblc than the g rains. 
A . They were. 

Q. \,Veil, now, is there any reason, within your 
knoll'leclge, why the production of them ceased? A. I 
don 't th ink there had been a market found for them 
at that time. 

20 Q. There was no market found £or them, although 
they were more valuable than the g rai ns? A. Yes. 

Q. Now, when did that production cease? The pro-
duct ion of buffings, I refer to. A. don't remember 
that. 

Q. \Well, can you not fix that as definitely as you 
fixed the measuring of these buffings? I-lad it ceased, 
or not, at the time you measured them,? A. Not alto-
gether. 

Q. \!Vell. how long after was it before it ceased? A. 
30 I don't remember. 

Q. A month ? A . Possibly. 
Q. Two months? A. I don't know. 
Q. ·Six months? A. Less than that, I should judge. 

By the Court. 
Q. How long was thi s measming process continued? 

A. I don't remember that, Judge. T11ey were measured 
. principally at one time; they were all accumulated in 
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this one building, and then taken off and measured and 
nm through as fast as possible. 

Q. I-low long did it take you to measure 4,000 dozen? 
A. \i\lhy, we can mea·sure about 300 dozen -a rlay. 

By Mr. Riker. 
Q. Now, Mr. Lauster, wi ll you tell us the method of 

measuring these buffings? A. They were run through 
a 111easuring n1achine. 

Q. How many measuring machines did you have? 10 
A . 'vVe had one in that factory. 

Q. And was that used for measuring all the other 
pmcluct? A . All the bark product. 

Q. All the butt product? A. N'o. 
Q. All what product? A. All the bark . 
Q. That is, the cordovans? A. Nothing but the co-r-

clovans, finished. 
Q. Not the sp,lits from the cordovan? A . They 

weren't measured . 
Q. But the cordovans were rneasnrecl? A . The cor- 20 

dovans were measured. 
Q. Diel you not measure the shanks? ,,-/. I did not. 
Q. 'V\lell, were they not measured on that machine? 

A. They were not. 
Q. Where were they measured? A. They were 

measured in the other factory. 
Q. Then you had another machine in the other fac-

tory? A . Yes. 
Q. Then there were two machines, instead of one? 

A. Not in this factory. 30 
Q. You mean in this building, I suppose? A. T:1is 

bui lding. 
Q. Not factory? A. They wer-e designated there 

as two factories? One was the bark factory and the 
uther the chrome factory. 

Q. It was one business carried on in a number of 
buildings, was it not A. One was the bark factory and 
the other the chrome facto-ry . 
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Q. \,Vhere was Mr. Conway stationed? ·where were 
his duties? You knew him, did you not? A. I did. 

Q. Where was he stationed? A . All over the fac-
tory. 

Q. Now, you say you measured 300 dozen of these 
buffings a clay, did you? A . Yes. 

Q. Running them through this measuring machine? 
A . Yes. 

Q. How was the record of the measurement taken? 
10 A. Of each pa•rticrnlar p,iece? 

20· 

Q. Yes. A . Taken clown on a slip or taken clown 
by the comptometer. 

Q. The machine itself registers the measurement? A . 
No, the m'achine registers the measurement: of each 
piece as it goes through. 

Q. It registers the measurement of each piece as it 
goes through? A . Yes. 

Q. And then when the piece is measured and rs 
nKl'rkecl? A . Yes. 

Q. By the machine? A. By band. 
Q. Who did that? A. The person back of the ma-

chine. 
Q. Then there were measured and marked 3.600 

pieces a clay, were there? A. Not every clay; that is an 
average. 

Q. Some days more? A . 'Nell, I wouldn't say more. 
The capacity of the machine is 300 dozen a clay. 

Q. And how many hides a clay were passing through 
the factory during this period? A . Probably 200 dozen 

3o butts. 
Q. 200 dozen butts? A. Yes. 
Q. And out of all those butts was. there or not pro-

duced substantially 200 cordovans a clay? A . 200 dozen. 
Q. 200 dozen cordovans a clay? A . Yes, sir. 
Q. vVell, were they measured on this same measuring 

machine? A . They were. 
Q. So that you measured on the average 200 cordo-

vans a clay, and 300 pieces of buffing? A. \,Ve measured 
more than that. 
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Q. I forget the word "dozen." You measured on this 
machine 200 dozen cordovans a clay and 300 dozen 
buffings in a clay, in a machine whose capacity was 300 

dozen a clay? A . Not on the same clay. 
Q. vVell, now, Mr. Lauste r, having those facts in 

mind, on the average, as you put the buffings through 
the measuring machine, how many did you average in 
an actual clay, in actual work, of the buffings? A. I can-
not answer that question. 

Q. You cannot answer it. v\/hy can you not? A. 10 
Because the time is too long gone. 

Q. vVell, do you think that on the average you put 
more through the measuring machine than a hundred 
dozen a clay? A . I won't say the average, Some clays 
we run that machine en tirely on the buffi.ngs and other 
clays enti rely on the cordovans. 

Q. But the capaci ty of the machine was 300 dozens of 
pieces a clay, whatever they were? A . Yes. 

Q. And you had 200 dozen of cordovan pieces a clay 
out of the facto ry that you put through this measuring 20 
machine, did you not? A. \~le didn't put them th rough 
every clay. 

Q. ·well, they went through eventually? A . Eventu-
ally, yes. 

Q. You measured them all? A . Yes. 
Q. And you were handl ing 200 dozen butts a clay 111 

the factory? A. Yes. 
Q. And did not average a measurement of 200 cor-

dovans a clay? A . Yes. 
Q. \i\/ell, at the period that you were measuring these 30 

buffings were you not producing any cordovans? A . vVe 
were. 

Q. \~Tell, considering it, do you remember that you did 
on the average more than a hundred dozen pieces of 
buffing a clay? A . \~le didn't do buffings every clay. 

Q. \~T-e ll , yott did not do them every clay. A . I meant 
by that, buffings were not manufactured every clay. 
There ·was a lot of buffing, a.nc\ they were put through 
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as fast as possible, and then there were no more of them. 
We didn't do buffings all the time. 

Q. But you said you took these particular buf-fings 
from the second floor o f the office building into this room 
in the brick bui lding on the Madison street side for the 
purpose of measuring them in the shipping room? A. 
v\Te did. 

Q. And then you went on and measured them, and 
put them in this darkened room? A. v\Te did. 

1;) Q. Now, I want to know covering what period, about 
what number of clays, in a general way-I do not expect 
you to state it exactly, but, in a general way, how many 
days did this measuring process continue? A . I couldn't 
tell you that. 

Q. \\/here else in the plant did your duties take you 
than in the .fi ni shing room? A . All over the plant, par-
ticularly this bark-tanning plant. 

Q. v\Thich side of the plant was that? A . Madison 
street. 

20 Q. That was the Madison street building. \~That took 
you over to the Monroe street building, if anyth ing; 
what duties? A . No particular duty; perhaps go and 
get Mr. Conway from his office, or something of that 
kind or to see him there . 

Q. M r. Conway's office was over there, was it ? A. 
It \.\,ras . 

Q. \ 1\Tho was the superin tendent of the bark leath er 
department, Mr. Lauster ? A . The.re was nr, superin-
tendent of the ba.rk leather department. 

Q. \1/as M r. Conway? A . l\fr. Conway was super-
BO intendent of the whole plant. 

Q. Do you know a man by the name of Cusack? A . 
1 do . 

Q. \,\Tho was he ? A. Chrome-tanner. 
Q. Anything else? A . No. 
Q. \1/as he employed in the factory while you were 

there? A. I-fo was. 
Q. Where was he located in hi s duties? A. He was 

in the basement of the Monroe st reet building. 
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Q. Yon ne ver saw him in the Madison st reet build-
ing? A . Oh, I probably have seen him there, yes. 

Q. He did not have charge of the bark-tanning? A. 
No. 

Q. \1Vho had charge of the bark-tanning,? A . A 
man by the name of J acobiti hacl it first. 

Q. H ow do yon spell that? A. J-a-c-o-b-i-t-i, I be-
lieve it is. I1: is _a French-Italian name. 

Q. He was the man who had charge of the bark-tan-
ning in this plant whi le you were there? A. In the 10 
beginning. 

Q. In the beginning of what? A. In the beginning 
of the bark-tanning. 

Q. That was early in 1904? A . That was early in 
1904. 

Q. How long did he continue there? A. I don·t 
re111e111ber just how long he was there. 

Q. Can you not indicate with some degree of defi-
niteness how long:? Can yon not state? A . I a111 try-
ing to think, if yon wi ll give m:e a little time. 20 

Q. I beg your pardon. \~Tell, think. A. Probably 
six months. 

Q. Then what became of hi111? A . I don 't know; I 
suppose he went to work so111ewhere else. 

Q. Left the facto-ry? A . He did. 
Q. Now, when you say "six 111onths," fro111 what 

time do you begin lhooe six months ? A. Fro111 the 
time I 11·ent there. 

Q. From the t i111e yon went there. And when was 
that, in May or June, 1904? A. I don't reme111ber the ao. 
elate; about thai; time. 

Q. A nd yo-n are sure that he left during the next six 
111:onths? A . I am not sure it was six 111 onths. I sa id 
about six 111onths. It 111ight have been five and a half 
months or-

Q. And after he left who had charge of it? A . Mr. 
McCletchey. 

Q. H ow long did he continue there? A . He con-
tinued after I left there. 
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Q. So that those two men. covered the entire period 
of your stay in the bark-tanning? A. They did. 

Q. \IVhen you visited the Lichtmans in Market street, 
Mr. Lauster, where did you find them? A. I never 
visited the Lichtmans in Market street. 

Q. You never went to see them on Market street? 
A . No, sir. 

Q. \,Veil, Mr. Lauster, do you know Julius and Abrn-
ham Lichtman? A. I do. 

10 Q. \IVhere did you meet them? A. \,Vhy, I don't re-
member particularly. I have seen them around the city 
for years. I have known them for a long time. 

Q. Diel you ever go to see them? A . I did. 
Q. \,\/here did you go to see them? A. To their Arch 

street factory. 
Q. Then you never went to see them on Market 

street? A. I never did. 
Q. Well, you testified yesterday that you did. A. I 

did not, to the best of my recollection; I said Arch street 
20 yestercla y. 

Q. I will read the transcript to you and see whether 
you want to correct it, then. "Q11estio11: Do you re-
member the first shipment or sale to Julius Lichtman? 
A11swcr: I do. Q11estio11: Diel you have anything to do 
with that first sale? Answer: I did. Q11estion: Diel yoll 
meet either of the Lichtmans in connection with it? 
A11swcr: I did. Q11estio11: \,Vhicl, one? Answer: Both 
J L1liL1s and Abraham. Q11estiou: \,\/here was that? 
Answer: At their factory, on Market street." A . If that 

30 is so, why, it was surely a mistake. It was at their fac-
tory on Arch street, as I have stated. l: was never in 
their factory on Market street, to my recollection. 

Q. How many times did yoll go to see them at their 
place of bllsiness? A. Once, possibly twice. 

Q. Ancl at that first visit did you see JL1lius Lichtman? 
A. I bel ieve I clicl. 

Q. Diel yoll have any talk with him about the sale of 
these goods? A. I told him-yes. 
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Q. I want to direct your attention to a transcript of 
your testimony of yesterday. The question is, "How did 
you come to go there to see them? A 11swer: Mr. Guigues 
had sold some of the grains to this Friedman concern, 
of New York, and wanted to find others to buy them, 
and asked me if I knew of anybody else that would be 
interested, and I told him I thought Mir. Lichtman was, 
and he told me to go and see them and try to get them 
clown, and I went to their factory, on Market street." 
Now, if you testified in that way yesterday, was that a 10 
mistake? A. It was surely a mistake. 

Q. A mistake repeated twice? .A. \,\las that to a 
question put, "Diel you go to thei r Market street fac-
tory?" or something of that kind that confused the 
street? 

Q. No, that was you,r own statement. Now, on that 
visit, you say, you. saw Mr. Jllllius L ichtman? A. I clicl. 

Q. Diel you see :Mr. Abraham Lichtman? A. I don't 
remember if I saw him the first time or not. 

Q. You are sure that you saw Julius? A. I believe 20 
that was the reason I went there the second time; either 
one ,:vas a,:vay. 

Q. And the second visit was how long after the first? 
A. That I don't remember. 

Q. About how long? A. It COLl'ldn't have been very 
long, because I believe t hey moved away from Arch 
street about th.at time; they moved to Market street. 

Q. And whom did you, see on your second visit? 
A. Either the son or father . 

Q. \,Veil, do yo\11 not rern:emlmr which it' was? A. I 30 
don't. 

Q. '\,\Tell, when was it that one of them came clown 
lo the factory? A. I don't remember the elate; shortly 
after I saw them. 

Q. Diel you have to make two visits to them to induce 
one of them to come to the factory? A. I don't re-
member what occasioned the two visits. There was 
some reason for it; either one of them was not there, 
o-r there was something about it. 
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Q. Were your visits a week apa rt ? A . I don't re-
member. 

Q. A month? A . I couldn't tell. 
Q. You do not remember anything ,tbout it? A . 

\,\Id!, it was eight yea.rs ago. I didn't make any 
minutes or records of those things. 

Q. \,\fell. the first visit you made, when you saw one 
of them and not the other, can you, recall any part of 
the conversation ? A . I won't say that I saw one and 

1 o not the other; possibly they were both t;1ere. 
Q. Do you remember any of the conversations? A. 

The substance of my visit was to come to the facto ry 
a.ncl see -these articles . 

Q. Well , what did they say then ? Did they say 
they would? A. They did. 

Q. W-as that the first visit? A . I don't remember 
whether that was the fir st or second; it was before he 
ca.m:e there. 

Q. Well, who ca.me? A . Mr. Ab1·aham Lichtman. 
20 Q. Diel J ulius? A. I never saw Julius Lichtman in 

the factory. 
Q. You never saw him in the .factory at all? A . In 

the G,uigues facto ry? 
Q. In the Guagues factory, yes. How many times 

did you see Abe Lichtman in the Guigues facto ry? A. 
Oh, a great many times. 

Q. Diel you talk to him a great many t imes? A . I 
did. 

Q. About what? A . About the articles in question. 
30 Q. You discussed the art icles in question with him 

a great many times? A . I did. 
Q. \~hat were the art icles in question that you talked 

of? A. The hutt ,gi:ains, principally. 
Q. \ ,\/hat was the nature of yonr conversation with 

him in regard to the butt g rains? A . Regarding the 
pnce. 

Q. Did you fix the price? A. I did. 
Q. And what in duced him to discuss the price with 
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you? A. To get me to use my influence to get them as 
cheaply for him as possible. 

Q. Diel you use your influence to get the price re-
duced? A . I did not. 

Q. Diel you represent to him that you had any con-
trol over the price? A . I did not. 

Q. Diel he explain why he applied to you, a shipping 
clerk, to influence the price? A . .. \i\lrhy, he knew that 
I introduced him there, and he probably thought that I 
had some influence. 10 

Q. That is your explanation why he did it? T here 
was not any other reason, that you know of? A. That 
is all I know of. 

At one o'clock P . M. the court takes a recess of one 
hour. 

After recess . 
Frederick C. La.11ster resumes the stand in behalf of 

plaintiff. 
Cross-examination (continued), by Mr. Riker. 20 
Q. Mr. Lauster, what size were the shank splits that 

were sent to Lichtman? A. They averaged 3 or 4 feet. 
Q. Of uniform thickness? A . Fairly. 
Q. You mean square feet, I suppose? A. Squar·e 

feet. 
Q. T11ey were tanned in chrome? A . No·, they were 

pickled . 
Q. vVere they not susceptible of tanning in chrome, 

if they were 3 or 4 square feet on the average,? A . 
Yes, they were susceptible for any kind of tanning. 30 

Q. And they would make shoe tippings of a kind, 
would they not? A. They would not make shoe tip-
ping; they would make other leathers. 

Q. Could you make patent leather of them? A . No. 
Q. You have testified to the uses which you think 

those splits could be put to. vVas the•re nothing large r 
or m:ore important than a. bag that they could be used 
for? A. \ i\lell, no par ticular size bag made of them. 
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They could cut them in any size they want. Most any 
purpose. 

Q. You sa id one of the uses of these things was 
inn er-soling. Inner-soling is made of scraps, is it not? 
A . No. 

Q. ·what is Lhe size of the inner sole ? A . There are 
inner soles made of whole hides. 

Q. Out of whole hides? A . Yes. 
Q. W hat is the size of an inner sole? A . The size 

10 of an inner so le is the size of a shoe. 
Q. "Bag linings"? A . Ba,g, linings. 
Q. And "handles·•? A . Handles. 
Q. "Trunk corners, straps and numerous things''? 

A . Straps, not scraps. 
Q. St raps, yes . "Numerous things." \ 1\/ hat other 

things can they be used fo r? A . \ \/ell, you have 
"glove leather" there, haven't you? 

Q. Chrome-tanned, yes. A . \,VeH, you a re not 
spcci fy ing any particular tan. 

20 Q. Yes,·you did . A . I say you are not specifying 
any part icular tan. 

Q. \i\Tell , I am confining myself to chrome tan. \\/hat 
can they be used for? A . For glove sp li ts, as I said. 

Q. W hat else, mi ttens for drivers? A . That is the 
glove lealher. 

Q. "And th ings of that kind." vVhat things do you 
refe r to? A . \\! ell , the re are many things that I can't 
just place now. 

Q. \ i\Tell , they can be made out of small pieces of 
ao leather, those other th ings that you refer to? A . Tbe 

size of a shank. 
Q. Why did you leave M r. Guigues? A. 'l'o do busi -

ness fo r myself. 
Q. Diel you resign or were you discharged? A . I was 

nol discharged; I resig ned. 
Q. You res igned? A . I did. 
Q. D id you have any trouble with M r. Guigues? A . I 

did not. 
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Q. Have you ever been charged by Mr. Guigues with 
any offense? A. I have not. 

Redirect examination, by Mr. Skinner. 
Q. Mr. Lauster, you spoke of the trimming after tan-

ning as being offal. To what extent was this trimming? 
vVhat do you mean by trimming. A . vVhy, trimming 
the edges that had no value. 

Q. \Voukl the shanks be included in the trimming that 
you were speaking of? A. \Vell , the shanks had already 10 
been cut off. 

Q. Were they part of this trimming after tanning, 
that you speak of? A . \Vhy, no, trimming would be 
just a small edge, just a trifle off the edge, cutting off 
the tack holes, and things that had no value at all. 

Q. vVhat was the character of the shavings that came 
from the hide in the operation of the shaving machine? 
A . In tanned stock it would be dust, like sawdust, and 
in the pickled stock, or any wet leather, it would be more 
like hair, or fibre, like. 20 

Q. \Vere those shavings of such a character that they 
could be used as leather? A. No. 

Q. In the process of treatment that the butts of the 
Corona Kiel Company were subjected to in that factory, 
was there any part of it where it was desirable that the 
hide, or the portion of it under treatment, should be kept 
from light? A. No. 

Q. Diel these black curtains that were up against the 
ground glass of the room that you have described have 
anything to do wi th the preservation of the goods in :3 O 
there or keeping them from light? A. No, the goods 
that were in there were thoroughly tanned. 

Q. You said that there was not any such thing as a 
cordovan butt, did you not? A. I did. 

Q. \Vhat do you understand by the wore\ "cordovan"? 
A. Cordovan is the finished article made from a horse 
butt. \Ve termed everything in the factory there that 
were butts-we termed cordovan butts, as a general term 
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in the factory, but technically there is no such thing as 
a cordovan butt; it is the finished prod uct. 

Re-cross-examination, by M r. Riker. 
Q. Diel you know-when you testified thi s morning that 

this particular article was called in your factory a cor-
dovan butt? A . I did. 

Q. \~Thy did you not say then that there was such a 
th ing ? \ i\lhy did you say there was not any such thing? 

1 0 A . I wasn't asked that question. 
Q. You were asked whether there was any such thing, 

Mr. Lauster. A . And I said there was no such thing 
as a cordovan butt. 

Q. You knew there was such a thing used in your fac-
tory? A . That was only a term there. 

Q. vVhy did you not say it was used in your factory 
and that you knew it was used in your factory, then? 
A. Because it wouldn't be r ight. 

Q. But i,t was used, was it not ? A . It was used by 
20 those that weren't so familiar with the parts. 

Q'. You heard it used? A . I heard it ttsed. 
Q. And you knew what it designated in that use? A . 

I did . 
Q. \ i\lhy did yoLL say there was not any such th ing, 

then? A . It isn't necessary for me to say the same as 
others. 

Q. \ i\lell, now, Mr. Lauster, is there any part of the 
product of a horse hide which can be better stored and 
preserved, covered over from t he light? A . None that 

30 I know of. 
Q. A dry buffing, is that better exposed to the light 

or covered? A. The light won't injure it any. 
Q. The sunlight will not injure a buffing of the char-

acter of t hose which were in this room? A . \ i\lhy, if 
they were exposed to the sun any length of time, per-
haps it would discolor it a little. 

Q. \ i\lhat color would it change it into? A . Why, a 
natural bark--tan color, light tan and perhaps darken it 
to a more brownish color. 
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Q. A,ncl affect the va lue of the buffing ? A . Not 
necessarily. 

Q. Do yon think a buffing that is sunstruck and di s-
colored by the sun is as valuable as one that is not? A . 
It: all depends on what they w,mt to use it for. 

Q. If you want to sell it for general purposes, it is 
j ust as good if it is discolot·ed? A . If the party buying 
them wants to make dark colors, such as dark blues a11el 
blacks, it would be just as good as if it was light. 

Q. For the general purposes of a sale, do you think 10 
a discolored ·buffing is as valuable? A. I do. 

Q. Do you not know that they are covered up so that 
they will not be discolored by the sun in pract ice by 
leather makers? A. I do not. 

.Q. Do you not know that in thi s room in which these 
bt1ffi ngs were stored , as you have described, there was a 
great deal of sunlight? A . I do not. 

fa.cob L. Stu.m;,f, sworn in behalf of plaintiff. 
Direct examinat ion, by :Mr. Howel l. ~O 
Q. Mr. Stumpf, where do you li ve? A . In Harrison. 
Q. Do you hole! office in any banking institutions or 

insurance companies? A . Oh, yes. 
Q. Name them. A . New Jersey Fire Insurance 

Company and the Hudson County Trust Company. 
Q. i\lfr. Stumpf, what is your business? A . Tanne1·. 
Q. How long have you been in the tann ing business? 

A. Since 1870. 
Q. Have you tanned any horse hides? A . Yes, I 

guess nm re than anybody. 30 
Q. Particularly horse butts? A . Yes, sir. 
Q. Diel you ever take the g rain off of a horse butt 

with a sp litting machine? A . I guess I was the first 
111a11 in A111erica. 

Q. 'vVas that before or after ta111iing? A . Before 
~anning---4'.vell. after tanning. 

Q. \Vhat kind of tanning \\'Oulcl it go through? A. 
Dark-tanned . 

Q. Now, M r. Stumpf, you have heard it testified to 
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that certa in of these grains were sold to Mr. Lichtman 
by Mr. Guigt1es; they have been described to have 
weighed a pound and a half and to have contained about 
five square feet on the average. How much would you 
say in the year 1904, say December of that year, and 
J amiary, 1905, those grains would bring in the market, 
how much a pound? A . I got 35 cents a pound for 
them. 

Q. For what? A. For those gra ins. 
10 Q. How much would they weigh, those grains of 

yours? A. Mine may weigh about half a pound. 
Q. And these weighed a pound and a half? A. 'vVell , 

they are worth 50 and 60 cents, then. 
Q. 50 or 60 cents a pound? A . Yes, sir . 
Q. Now, you say that these of yours that brought 30 

or 35 cents a pound were also grains. \,Vhat do you 
call those when they weigh only ha] f a pound? A. 
'vVell, they come from the butt, from the hair side. 

Q. \,Vhat are they used for? A . 'vVell, they use them 
20 for pocket books, and such as that. 

Q. Any of them used for buffings, book binding buf-
f ings? A . They may use them for that, too; they may 
use them for books, too. 

Q. You heard certain of these buffings testified to 
by Mr. E lliott and others, I think, which he said varied 
in size from eight inches square to three square feet, 
these thin buffings? A . Yes. 

Q. 'vVha.t was the market price of those per pound 
about December, 1904? A . M in e didn't measure no 

80 three feet. 
Q. 'vVell , smaller than that? A . I mean mine meas-

ures only from ten inches up to two fee;t. About 30 
lo 35 cents I got. 

Q. And they did not, any of them, measure three 
feet? A. Nb . . 

Q. 35 cents a-what? A. A pound . 
Q. \,Vould they be worth any more for a pound be-

cause some of them ran larger than three feet? A . Oh, 
yes. 
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Q. Could you say anything about what you think 
these ought to have been worth a pound averaging all 
the way from eight inches square to three square fee_t? 
A. vVell, I th ink they are worth 50 or 60 cents. 

Q. No, I am talking about the buffings, the ve ry thin 
buffing,s. rl . \ iVell, 50 o-r 60 cents a pound, if the1 run 
that large. 

Q. Mr. Stumpf, do you know of any trade usage in 
your trade as to offal? A . Yes. 

Q. What is offal? A . Offal is glue stock. 10 
Q. Anything else bes ides glue stock' A . \i\Tell, what 

you trim off the hide, maybe an eighth of an inch wide. 
Q. An eighth of an inch wide? A. Yes. Sometimes 

nothing. 
Q. Is anyth ing that is fini shable into leather offa l ? 

Objected lo as leading. 
A. No, that is no offal, if you can finish it. 

The Court-The witness's answer was that 
offal was g lue stock. He has not yel sa id what 
offal consisted of. I think he may be asked. 20 

Mr. Riker-I was objecting to the fo rm of 
the question on! y. 

'I'he Court-The question, I think, was incom-
plete. I think it ,ms an unfinished question. 

[Question withdrawn.] 
Q. Mr. Stumpf, suppose a portion of the hide were 

finishable into leather, would it be offa l or would it not 
be offal? 

Mr. Rike r- That is a hypothetical question 
which is not founded upon any facts. 1 object 80 
to it on that ground. 

The Court-I overrule the objection. 
Defendant's counsel pray an exception lo th is 

ruling of the Court. 
Exception allowed; let it be sealed, and it is 

sealed accordingly. 
FRr•:m-mrc ADAMS, [r,. s.J 

Circuit Court Judge. 
A . That 1s no offal, sure. 
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Q. What do you say as to hair? A. We sell that, 
too. 

Q. As what? A . \ ii/ ell, that is used fo r carpets and 
for different things; fo r hats. 

Cross-examination, by Mr. Riker. 
Q. How does the price of these g rain splits at the 

present time compare with 1904, if you remember? A . 
The price is now 25 or 20 cents a pound, and at that 

1 O time 35 cents a pound. 
Q. A little higher now, is it? A. They were higher 

then. 
Q. Oh, 25 now and 35 then. Have you been selling 

recently to Friedman? A . No, sir. 
Q. When did you sell last to Friedman? A. Oh, I 

don't know; that is out of my memory. 
Q. You have sold to Friedman, have you not? A . 

I don't know if I sold to Friedman or not. 
Q. ,,rel!, if you do not know whether yoll sold to 

20 Friedman, you do not know how mu.ch you got from 
him, do you? A . I never told you I sold Friedman. 
Don't ask me such questions. 

Q. Now, Mr. Stumpf, whait class of stock do you 
handle in your factory? A. Cordovan, porpoise hides, 
patent leather. 

Q. \ ii/hat kind of horse hides do you get for handl ing 
in your facto ry? A . ,~re get Russian and we get do-
mestics. 

Q. And during all the time that you have been hand-
80 ling them have you gotten both kinds? A . No, first 

we had all domesti cs. 
Q. Up to what time die\ you have all domestics? A . 

A bout eight years ago. 
Q. 'Nell , the domestic hides are finer than the Russian 

ones, are they not? A. Well, not all ,,·as. I may say 
colt skins are finer than domestics. 

Q. Is the butt from the domestic horse hide larger 
and finer than the Russian butt? A . \\Tell, I never hacl 
them big Russ ian hides: I had all them colt: I handled 
all the time them -big American hi des. 
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Q. [By the Court.] You say you never had any 
Russian hides? A . I had always colt skins. 

Q. [By iVIr. Riker.] You have always had big Ameri-
can horse hides that you have handled? A. Yes. 

Q. Diel you see the illustration hide that was bronght 
here, a horse hide? A. You saw that, did you not? 
A. Yes. 

Q. That is a big American horse hide, is it not? A. 
'Nell, no, not quite as big as that. 

Q. \¥hat? A . I had some bigger ones. 10 
Q. But you would call that a big American horse 

hide, would you not? A. No. 
Q. \¥ell, you would cal it an American horse hide, 

would you not? A. I don't know if it was American 
or not; I didn't tan it. 

Q. You do not know what it is. vVhat do you think 
it is? A. It is a horse hide; I don't know where it 
comes from . 

Q. Vlell, where do you think it comes from? A. I 
don't know. If I don't know, I can't answer. 2o 

Q. You do not think about it one way or the other? 
A. No. 

Q. You have had great experience in handling horse 
hides, you say? A . Yes, sir. 

Q. And you cannot tell whether that is a foreign 
horse hide or American? A . Can you or anybody else 
tell that? 

Q. vVell, I do not know? A. Well, ne ither do I. It 
is tanned now. How can a man tell? 

Q. \¥hat sized butts would yon get from these fine, 30 
big American horse hides that you dealt in? A. Big 
ones. 

Q. And after tanning those butts in bark-did you 
tan them in bark? A. All the time. 

Q. Always in bark? A. Yes, sir. 
Q. You were the first one to split the grain off with 

the splitting machine? A. Yes, sir; I was the first man 
in the world. 
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Q. And off of those what sized grain split did yuu 
get? A . I spl it at that time fronts first. 

Q. I am asking you abourt the butts. A. vVell, that 
was the first I split off. 

Q. I am asking you about the butts. \"/hat sir.ed 
g rain split did you take off? A . Oh, that is another 
question . \~Tell, there was about from one foot to two 
feet, sometimes three feet we 1rnuld take off some. vVe 
only delivered them to make cordovan out of. 

10 Q. And what weight were they? A. \~Tell, they rnav 
weigh half a pound. 

Q. They might weigh half a pound? A. Yes, more 
or less. 

Q. A'nd that is the ll'eight of grain splits that you got 
off of those hne American horse -butts, half a pountl, 
\\'as it? A . Yes, because we want to make cordovan 
leather out of it. 

Q. \~There you were getting a cordovan your only took 
off a very small grain split, dicl you not? A. Yes, sir. 

20 /J. And that would only weigh one-half a pound, off 
of these big, very heavy American hides? A. Yes. 

Q. Diel you ever get any larger grain spl its than 
these half pound ones that you spoke about? A . If 1 
1Yant to spl i,t them clown to the shell I could get so that 
they would weigh two pounds. 

Q. Then you would not have any cordovan, would 
you? A . No. 

Q. You would destroy the cordovan in order to get 
your two pound grain split; that is the situation? A . 

30 \Veil, I will tell you. That all depends on the butt. If 
I have a thick butt I could leave in the cordovan what 
I want, and if I have a thin butt I will leave what I 
want, and if I have a big butt I can make cordovan out 
of it. 

Q. If it was a thick butt you could take off a small 
split and save the cordovan; is that it? A. Yes, sir. 

Q. And if you have a thin butt you would take off 
the spl it and destroy the cordovan? A. Yes. 
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Samuel G. Nla,iwell, sworn in behalf of plaintiff. 
Direct examination, by Mr. Skinner. 
Q. Mr. Maxwell, where do you li ve? A. W in-

chester, Massachusetts. 
Q. And what business are you engaged in? A. Tan-

1~ing. 
Q. Have you any connection with the Co-rona Kiel 

Company, of Massachusetts? A. Not any. 
Q. Or any of the corporations that succeeded it? A . 

Not any. 10 
Q. How long have you been in the tanning business? 

A . That is the only business I have been in; that is all 
J know. 

Q. Well, we can infer a little bit from the color of 
your hair, but it might have been on ly since yesterday, 
c,r only since th is suit has begun, Mr. Maxwell. A . 
\,Yell, my father was a ta111ter. 

Q. Give me an idea in years. A. My father was a 
tanner, and I was brought up from school clays, proba-
lJ!y since 1870. 20 

Q. Do you know anything about the a.rticlc known as 
a pickled shank split? A . Yes. 

Q. Have you seen them before? A . 1Nell, yes, 
su rely. 

Q. Many of them? A . Quantities, yes. 
Q. Are you familiar with the value of these pickled 

shank spli ts now and in past yea rs? A. \,Veil, ou r busi-
ness has been contract tanning. People furnishing us 
with the hides, and we furnished the tannery and equip-
ment, labor and material , and tanned at so much a foot 30 
or so much a pound, so that the other people se!t '.the 
values and sold the goods; we were not interested. 

Q. \~fell, you may not yourself have sokl them, but 
still you may have gained some knowledge: of the value, 
and I want to know if you have. Do you know any-
thing about the value of pickl ed shank splits in 1904? 
A. No, at that time we wasn't making1 ,;1ny pickled shank 
splits. \Ve made them in 19o8, 1909, 19ro and 191 I. 

35 COR 
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Q. Well , do you know whether their va lue in 1908, 
1909, 19w and 1911 was g reater or less than their 
value in previous years? 

M r. Riker~ I object on the ground that he 
says he did not know anything about them be-
fo re 1908. 

T he Cou rt----1The question for you to answer, 
M r. Maxwell, is whether you have suffic ient ac-
quaintance with these articles in 1904 to say 

11) whether their price has ,-isen since. Knowledge 
of their va lue in 1904 is the fo undation of the 
calculation, of course . 

A . Pickled stock, as a rule, has a market that varies 
from one season to the other and from one year to the 
other. 

Q. And has it vari ed? A. At that time pickled stock 
was selling high . I t is high to-clay, but not as high as 
it was then. 

Q. Not as high as it was when ? 
20 Mr. MacMahon-Then. 

Q. Not as high as it was when ? A . You asked 
1904? 

Q. Yes. rl . T ha t is what I meant. 
Q. You mean, then, 1904? A . .Yes. 
Q. Not as high now as it -was in 1904? A . T hat is 

r ight. 
Mr. MacMahon- I t was sell ing high then and 

is selling high now, but not as high now as it 
was in 1904 . 

. 80 Q. H ow high is it selling now? A . You mean 
pickled shank spli ts? 

Q. Yes. A . They were not a commercial commodity. 
Q. \~T1hat do you mean by that ? A . T hat is, ve ry 

few of them made and not offered in quantities . 
Q. \1Vhy is that, that there are few of them made? 

A . For the reason that the g rains now a re split off as 
a whole -piece~ 

Q. \Ve il , do you mean by that- A . - which takes 
Goth the spli t and the g ra in . 
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Q. You mean, in other \\'Ords, that the shank is taken 
on the one piece, without splitting? A. The shank is 
a part of the whole spl it, connected, not broken off. 

Q. Then do you mean that the whole butt, not t he 
shank .portion of the butt, is spli t as one? A . Yes, sir. 

Q. The shank portion of the split goes with the rest 
of the split? A. Yes, sir. 

Q. So that it is not now a shank spli t separated from 
the rest of the split? A. Well, I am only speaking 
from oun· method, which, I guess, is common. 10 

Q. \Vell, even though it may not now be separated 
as the shank split alone from the rest of the split, can't 
you tell us something about its value by the pound or .. 
foot? A . From what we have made the last few yea rs? 

Q. Yes, tell us that. A. These shank splits that we 
had~ 

Mr. Riker-I object on the ground that the 
value of a commodity that is diffe rent in qual ity 
and size, that is a different commodity, has no 
probative value in determining the value in 1904 20 
of a shank split, so called. 

The Court-That, perhaps, is a suggestion 
that goes more to the value of the evidence than 
to its competency. To what extent you may 
reason from one to the other· is a. mere matter 
of opinion . I will receive the evidence. 

Defendant's counsel prny an exception to this 
ruling of the Cou•rt. 

Exception allowed; let it be sealed, and it is 
sealed accordingly. 80 

Cirrnit Court ]11dge. 
Q. [Question read.] Or by the dozen, or in any other 

way? A. \Ve have had occasion to have a great many 
of these shank splits, from the fact that we had orders 
for bends, which we take the shell, cut both shanks off; 
the bends would go into chrome sole leather, the whole 
piece, no splitting; the shanks, we would split the grain 
off and fini sh it in to mat stock, and the split we would 
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finish into tongue stock or inner-sol ing. vVe got four 
cents a foot for those. 

Q. But those were finished into tongues, were they 
not? A. Yes, sir; we pickled those. 

Q. In the pickled stage they would be worth that? 
A. Yes, sir. 

Q. Have you seen pickled shank splits that measured 
three or four square feet? A . V.1 e work both foreign 
and domestic butts. The foreign butt comes to us , 

10 French butts in three sizes; the whole butt ave rages 
about l 7 feet. The domestic butt would average about 
'IS feet. We take 8 feet for bends, for sole leather, 
and out of the 16 or 17 feet, the rest of it was two 
shanks. 

,.Q. That is, the other 8 or IO feet would be divided 
into two shanks? A. Eight or ten feet, that is righ t, 
two pieces. 

Q. Then how much would a pickled shank split that 
was fou r square feet be worth at the prices you have 

20 just given? It is a mere matter of computation . I 
think you said fou,r cents a foot. Two feet would be 
worth eight cents? A . That is the way to get at it. 

Q. And a dozen of those would be eight t imes 
twelve? A. That is the way to figure it, yes . 

Q. It would not be any less per dozen than it ,ms by 
the one? A . Our business was by the foot instead of 
the dozen. 

Q. But if it was sold by the dozen , you would still 
get the same price per foot ? A. I mean to say, if yo Lt 

30 sold in quantities of dozens, you would still get the 
same pt'ice per foot? A. It would work out that way. 

Cross-examination. by Mr. Riker. 
Q. v\/here did you carry on your business, Mr. Max-

well ? A . '\ii/hen ? 
Q. J\t any time? A. I was in the tanning business 

at '\~Tinche&ter. Massachusetts. with my father. 
Q. '\ii/hat did he tan? A. The first twelve years of 

my life was put in there. 
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Q. \;vhat did he tan, what kind of leather ? A. Cow 
hide, upper leather. 

Q. And after you left your father, or your father 
left you, where did you go? A. I went to Pennsyl-
vania. 

Q. \;yherc? A . Titusville, Pennsylvania. 
Q. With whom did you go there? A. I \\'ent there 

and borrowed $23,000 from the board of trade of the 
town and built a tannery myself. 

Q. \i\lhat did you tan there? A . We tanned horse 1 o 
butts. 

Q. \ ;yhen \\·as that? A . 1890, 1891 and 1892. And 
the panic came on in 1893, ancl ,1·e didn't tan any more. 

Q. Diel the horse butts give out or did the money 
give out? A. No, the money didn't give out. vVe 
provided fo r that. 

Q. \i\lhat kind of leather did you make out of the 
horse butts at Ti tusville? A . Cordovan. 

Q. You did not make sole leathe r out of them ? A. 
No, sir. 20 

Q. Did you ever make sole leather out of horse hides? 
A . Chrome sole leather, yes . 

Q. You made chrome sole leather out of horse hides? 
A . Yes. 

Q. Diel you make that at Titusville? A. :\To. 
Q. ·where did you make that? A . I made that in 

Lynn, Massachusetts. 
Q. How long have you been making that product? 

A. Chrome sole leather? 
Q. Out of horse hides' A. Oh, three years. 30 
Q. \ ;vhere do you find a market fo r it? A. I do it 

by piece work; I don't find any market. 
Objected to as not cross-examination . 

Q. You have testified that out of these horse butts 
you made sole leatl;er, as I understand it? A. Yes. 

Q. And I asked you where you made it? A. Lynn. 
Massachusetts. 

Q. Lynn . Massachusetts, for the last three years? 
A . Yes, si r. 
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Q. Now, you say you did that under contract? A . 
Yes. 

Q. F or whom, with what concern ? A . T he Corona 
K iel Manufacturing Company sent us the hides, and the 
sole leather was delivered to Lucius Beebe & Sons. 

Q. Ami Lucius Beebe is in terested in the Corona K iel 
Company, is he not ? A . I never inquired . 

Q. You never inquired ; you do not know. \ i\l ho 
directed you to send the sole lea ther to Lucius Beebe ? 

10 A . \ i\T ell , we got our orders from the president of the 
Corona K iel Company, who was M r. Baker. 

Q. Now, while' you were in Ti tusville did you mjJke 
any pickled shank splits? A . No, sir. 

Q. vVell , have you ever yourself, un de r your obser-
vation, seen the process of making pi ck_lecl shank sp\its 
of horse bu tts? A'. Yes, sir. 

Q. \ i\l here? A . Lynn, Massachusetts. 
Q. \~Tell , did I not understand you to say that the 

whole fl esh substance of the horse butt was spli t off in 
20 one piece ? A. Except where we make the bend. 

Q. \ ,Vhat character of horse butts do yoltl devote to 
making bends? I s it bends, b-e-n-cl-s? A . That is 
right. 

Q. \ ~That character of horse butts ? A . Just the 
rump. 

Q. And those ben ds are used, as you ha ve test ified, 
fo r sole leather ? A . Yes, sir. 

Q. And nothing else? A . That is wha t we matlc 
them fo r, and we didn' t care what they used them fo r. 

30 Q. T•hat is what you unde rstood they were to be used 
fo r ? A . Sure. 

Q. And the shanks t hat were cut off from the bend,, 
what was clone with them? A . \ ~Te spli t them to take 
the g rain off. 

Q. Had you not already split the bends? A . You 
don't split a bend. 

Q. That is a soli d piece? A . Yes. 
Q. You do not take any nesh spl it off of them ? A . 

No. 
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Q. And then when the shanks were cut off, yoL1 split 

those shanks? A. That is right. 
Q. \i\fell, when the shanks were cut off had the bu•a 

been tanned? A . In the pickle. 
Q. That is in the pickle when you do that? A. Yes. 
Q. Then when do you split the shanks tha.t have been 

cut off? A. In the pickle. 
Q. Out of the pickle? A . Yes. 
Q. Is the flesh split from the shank of the same size 

as the grain split? A. No, there is a small percentage 1 O 
of difference; a spl it is never as big as a grain. 

Q. The flesh split is never as big as the grain split? 
A. VVe call it a grain; we don't call it a grain split. 

Q. \i\fell, isn't the grain a split? A . No, I don't call 
it a spl it ; the grain is the grain and the split is the split. 

Q. \~Tell, that is the technical term. A. And that is 
true, too. 

Q. VVell , we will ca ll it by your name. Is the split, 
then, ever as la.rge as the g rain ? A. No. 

Q. You say that these shank splits finished are worth 20 
four cents a square foot? A. Yes, sir. 

Q. Finished how? A. Into inner soling or tongue 
stock. 

Q. By what process? A. Chrome. 
Q. Do you in your practice estimate the cost of tan-

ning by the chrome process at two cents a square foot 
for that particular quality of leather; is that what you 
estimate it at? A'. It is very evident to me that you 
don't understand where that two cents comes from. 

Q. I do not understand where what comes from? A . 30 
VVhere the two cents comes from. 

Q. Probably I do not, but I am asking you now 
whether that particular kind of leather, the split from 
the shank, you estimate the cost of chrome tannage at 
two cents a square foot? A. No, I didn't estimate it. 

Q. How much do you estimate it at? A . One cent 
a foot. 

Q. One cent a foot? A . Yes. 
Q. The cost of finishing this- A. The other cent 
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is made up in trade discounts, if you want to know 
where that comes from . 

Mr. Skinner-I object to lhis as not cross-
exan1ination. 

Q. How much did you estimate to be the cost of the 
chrome tannage of these shank splits from the pickled 
to the finished state? A. One cent a foot . 

Q. Not four cents a foot? A . The selling price was 
four, the pickled value it two, the cost of that kind of 

10 manufacturing is one, and the trade discou11t is one 
more; that makes four cenrts. 

Q. But the cost of finishing in chrome from the 
pickle, in your experience, never reached four cents a 
square foot? · A . That is the selling price. 

Q. I am asking you the cost of finishing? Have you 
ever found that it costs four cents a square foot to finish 
in chrome tan these shank splits from t he pickle? A . 
One cent. 

20 Redirect examinat ion, by Mr. Skinner. 
Q. Now, Mr. Maxwell, by finishing in chrome tan-

ning, what part of the process do you mean? A. Just 
in the chrome. 

Q. Well, after what has been clone to it? A. Pickled. 
Q. Is the pickling part of the process of chrome tan-

ning? A . I t is by onr method. 
Q. And then in the course of chrome tanning you 

would include the cost of pickling, would you not? A . 
Yes, that is as much chrome to us, yes. 

30 Q. And when you say the cost that you speak of, then, 
of one cent a foot, is that the only cost of chrome ta n-
ning? A . That is one-half of the cost. 

Q. One-half of the cost ? A . Yes. 
Q. Then the whole cost of the chrome tanning is two 

cents? A. That is what we base it on . 
Q. And does that include the pickling? A . Yes, sir. 
Q. And then the whole cost of chrome tannage, from 

the commencement to the end, the pickling and all, is 
two cents a foot? A . On the split. 
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Q. \ ,Veil, what else has been clone on the spli t besides 
ti. is two cents' worth that yorn speak of? A . \ ,Veil , the 
split part of the hide went through the beam-house on 
the hide. 

Q. Then before it was spli t off in the method that you 
are describing it had gone through processes in the 
beam-house? A . The hide carried it up to a certain 
stage. 

Q. f\ncl on the hide, whi le it remained a part of it, 
its cost per foot would be how much? A . Up to the 10 
pickle, you mean? 

Q. Yes, up to and includ ing the pickle, or u1p to the 
pickle, if that is easier. A . \i\Tell, our price is four 
cents on g rai ns and two cents on spli ts; pickling is one-
half. 

Be'l/lja111in E . BaJ,er, resumes the stand in behalf of 
plaintiff. 

Direct examination (continued), by Mr. Skinner. 
Q. Mr. Baker, you were testifying at a forme r ses- 2o 

sion about complaints made to Mr. Gu igues as to short-
ages. Diel Mr. Guigues give any excuse fo r these short-
a,ges? 

M r. Riker-I want to obj ect to that question 
on the ground already suggested : That this is 
conversation not in the presence of the defend~ 
ant. 

The Court-I wi ll overrule the objection. 
Defendant's counsel pray an exception to this 

ruling of the Court. 30 
Exception all owed; let it be sealed, and it 1s 

sealed acco-rclingly. 
FREDMIC 'ADAMS, [L. s.] 

Cirwit Cowt Jndge. 
A . Mr. Gttigues expla in ed that pieces were lost in 

1,rocess, and made other laudable excuses. 
Q. Can you give us some of the others? A . \ ,Veil, 

m~i nly that they were lost in process. 

36 COR 
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Q. Can you tell us something about the volume of 
business that you were doing in 1904 and 1905, or, 
rather, the vo lume of business as it relates to the ship-
me<nts of hides to Guigues's tannery ? A. In the be-
g inning; we had an accumulation of butts, and a g reat 
many were shipped to him; he started in at the rate of 
200 dozen a clay as soon as he could get his tanne!·y 
equipped for that capacity. 

Q. \i\lell, I do not want you lo give us the exact 
10 count, but tell us whether there were a small number 

or large r number of hides shipped to Guigues? A . I 
think the first shipments were three or four carloads at 
one time. 

Q. And after that? A. They would go in one or 
two carloads, never less than a carload at a t ime. 

Q. And at a.bout what intervals? A. \l\lell, I shou ld 
say one or two carloads a week. 

Q. Diel the fin ished product~that is, finished so far 
as Guigues's work was concerned, accumulate in his 

20 facto ry, if you know? A . Certain parts of it did. 
Q. \i\lhat parts? A . The shanks and the shank spli ts. 
Q. [By the Court.] What? A . The shanks. • 
Q. [By M r. Skinner.] Diel you ever come to New-

ark? A . Yes. 
Q. About how often ? A . Oh, two or three times 

a month. 
Q. Did you ever have any business with Mr. Julius 

Lichtman, or his son, Abraham Lichtman . A . I had 
some business with Mr. Abraham Lichtman. 

3U Q. Did you ever wri te to M r. Lichtman? A . Yes, 
to J. Lichtman. 

Q. \i\lell, did you ever send any word to Mr. Licht-
man that you were comi ng to N'ewark ? 

Mr. R iker~! object, if your Honor please. 
Perhaps it is premature at this stage, but I will 
urge the objection to the question asked in con-
nection with the letter, if the contents or sub-
stance of the letter is to be testified to. The 
letter itself is the best evidence. 
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The Court_/f'hat is undoubtedly true. 
[Question read.] 
The Court--,\,\/ ell, that, to some extent, 111-

volves the contents of a letter. 
iVIr. Riker-Jf it does not, the form of the 

question is objectionable as leading. The ques-
tion, as I take it, in order to be within what I 
supposed to be the proper rule, would be, "Diel 
you ever send any message, and in what form?'' 

The Court_/l'he question does not speak of a I U 
\Vrilten 111essage. 

Mr. Riker~No, but the question immediately 
before did. 

[The stenog;rapher reads from the record.] 
The Court---iVVell, if the contents of a letter . 

becomes impnrtant, the letter wi ll have to be 
called for and produced. 

M r. Skinner-\lVe have given notice to pro-
duce, and I now call for the production of any 
letters from Mr. Baker to Mr. Lichtman, or l,!O 
-from the Corona Kiel Company to Mr. Licht-
man, either of them. 

Mr. Riker- \ i\!ithin the period that you call 
fo r? 

Mr. Skinner-\lVell, without regard to the 
.period I will call fo r them-any letters from Mr. 
Baker to L ichtman or from the Corona K iel 
Company to Lichtman at any time during the 
years 1904, r905 and 1906. 

Mr. MacMahon-There is no evidence in this 30 
case involving 1906. 

The Court [after argument]-I had su1}posecl, 
perhaps not correctly, that testimony as to com-
munications from Lichtman to the Guigues fac-
tory were confined to the period covered by this 
suit. I cannot say how that was exactly, but 
that was my impres:; ion about it. 

Mr. Riker-That is the fact. 
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The Court-I think, Judge Skinner, that you 
have to confine yourself to those three months. 

Mr. MacMahon-I will say that we have no 
letters from Mr. Baker or the Corona Kiel Com-
pany within ,that time. 

Mr. Skinner-I call for any letters from the 
Corona Kiel Company or Mr. Baker to Mr. 
Lichtman or his son at any time prior to Septem-
ber 8, 1905, which is the last elate of this suit. 

10 Mr. MacMahon-vVe have no such letter nor 
have we received any. 

Q. Now, Mr. Baker, can you tell whether or not any 
of your business dealings with the Lichtmans were prior 
te, September 8, 1905? A. I think-I am pretty sure 
-that there was quite a. few before that time. 

Q. And where were your business dealings with 
them? A. The first time I met Mr. Lichtman was in 
Guigues's factory; I think it was perhaps-

.Q. [By the Cornrt.] vVhich Mr. Lichtman was it? 
20 A . In Guigues's factory, Abe Lichtman. -perhaps 

August or September, or perhaps as late as October, 
1904. Mr. Guigues told me that he had a man who 
wanted to buy some dry colt butts. I am pretty sure it 
was along in the latter part of the summer. 

Q. [By Mr. Skinner.] Diel you sell any butts tc, :Vlr. 
Lichtman? A. I did sell him some butts. 

Q. At that time? A. I think along in that time; I 
am not absolutely sure, but I think it was along in the 
latter part of the summer or early fall of 1904. 

30 Q. Diel you ever sell anything else to Mr. Lichtman? 
A. Later I sold him some pickled horse butts ancl horse 
butt splits. 

Q. How much later? A. I think the first pickled 
butts I sold him was in the summer of 1905. I am n,,t 
absolutely sure about the elate; it might have been-

Q. vVhat were those that you sold him? A. T 1,e 
first I sold him-

Q. No, later. A. Later I sold him pickled horce ;Jull 
splits. 



BI•;NJ Al\HN lt BAKtR-DIREC'l' . 

The Court-Let me see if I uncle rstanel this 
elate of September. You have been talk ing 
about the months of November, December ancl 
J anua.ry, and then there is a elate the September 
following. What is that? 

Mr. Skinner-The declaration alleges the con-
version between certain chtes, the latter of which 
is September 8, 1905, so that that is the period 
covered by the decla ration. The items that we, 
have proved by these yellow sheets, the latest of 10 
those is January 2 1 , 1905. 

Q. \/\Tell , did pickled shank splits come back to you 
from Gn:ignes's facto ry? A . T hey should. 

M r. Riker-No. 
Q. Diel they? A. I got some. 
Q. Diel they? A . I got a few. 
Q. I think yon said that yon were president of the 

Corona K iel Company in 1905. \IVho has been presi-
dent of that company since that time? A . vVell, I am 
sti ll president of it. 20 

Q. Are you still t reasurer? A. Yes. 
Q. Ancl have yon been such since that elate? A. 

Continuously. 
Q. I show you a paper purporting to be an assign-

ment from the Corona Kiel Company to the Corona 
Kiel Manufacturing Company, elated June 20, r9ro, and 
aok you whose signature that is attached to that [pa.per 
sholYn to witness]? A. That is mine. 

Q. Ancl this seal that is there attached is what? A. 
That is the Corona Kiel Company's seal. 80 

Q. And was this assignment delivered? A. Y cs. 
Q. To whom? A. I think it was cleliverecl to Mr. 

I nston. 
Q. For the corona- A . For the Corona Kiel 

Manufacturing Company. 
Mr. Skinner--I offer this in evidence. 
M r. MacMahon~Now, if your Honor pleases. 

we object to the admission of this assign ment 
on several grounds. 
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Fi rst, I ought to state that by stipulat ion en-
te red into in thi s case it is an agreed fact in the 
case that the Corona K iel Company was dissolved 
by t he statutes of Massachusetts in the month 
of May, 1909, and it is also an agreed fact in this 
case t hat, under the sta•tutes of Massachusetts, a 
corporation so dissolved is continued fo r the 
te rm of three yea rs fo r the purpose of winding 
up its business. 

T he grounds of obj ection to thi s assignment 
are, fi rst, that it appea rs to be signed only by 
Benj amin E . Baker, treasurer, and .there is no 
proof of authori ty of Mr. Baker to sign fo r the 
Corona Kiel Company. 

On the fu rther g round that under the laws of 
Massachusetts- I will refer you r H onor to the 
case in a minute-a corporat ion that is di ssolved, 
al though it is continued for three years, must 
act in every way as a co,rpo,ration ; it can do noth-
ing except by authori ty of the board of directo rs 
at a. meeting properly convened. 

O n the fu rther g round that this action sets 
fo rth an ass ignment of a chose in action ari sing 
out of a contract dealing with three specified 
classes of g;oocls alleged to belong to the Corona 
K iel Company, of Massachusetts. The assign-
ment does not ass ign any such chose in action. 
I t purports to ass ign " a certain claim aga inst 
Ju lius L ichtman, Abe Lichtman and J ulius L icht-
man & Son, all of Newark , in the coun ty of 
Essex and State of New J ersey, ari sing out of 
certain irregular transactions betwee11 the fore-
going parties with Albert A Guigues and Albert 
A. Guigues Leather Company." 

On the further g round that no conside ration 
is shown to have been paid fo r this assignment. 
the seal of a corporation fo r such an instrument 
being merely the seal of the corpora tion. ancl 
not such a seal as imports consideration. 
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On the further ,ground that there is no proof 
of delivery of the assignment, the only prnof 
being that it was ddivered to a M r. Inston. 
\i\lho he is or 1vhat he is we clo not know. 

Mr. Skinner-May I fi rst, before answering 
Mr. MacNiahon's object ion, ask the witness an-
other question? 

Q. vVhat office did :M r. In,,ton hold in the Corona 
K iel Manua fcturing Company, of Ma.ine? A . He was 
the auditor and secretary. 10 

Q. And was he that at the time of this assignment? 
A. Yes, sir. 

Mr. Skinner-Now, I think I ought to read 
into the record some of the stipulation, both 
that wh ich has been referred to by M r. Mac-
Mahon and possibly something more. 

Mr. 'Riker-I suppose the whole stipulation is 
in the case. 

Mr. Skinner-I will read into, the record this 
stipulation, which is one entered into between 20 
the parties to the suit : 

"It is stipulated and agreed by and between 
the parties to this suit that the Corona Kiel Com-
pany of Massachusetts was duly incorpo-ratecl in 
acco-rclance with the statutes of the Common-
wealth of Massachusetts on December 22, 1899, 
and was dissolved by Chapter 347 of the statutes 
of said State of the year 1909 on the 3cl day of 
May, 1909. 

"Further, that at the time of the dissolution 30 
of said corporation, and up to the present time, 
the laws of the State of Massachusetts provide 
that 'Every corporation whose charter exp-ires 
by its own limitation or is annulled by for-
feiture or otherwise, or whose corporate exist-
ence for other purposes is terminated in any 
other manner, shall nevertheless be continued 
as a body corporate for three years after the 
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time when it would have been so clissolvecl, fo r 
the purpose of prosecuting and defending suits 
by or against it and of enabling• it gJ·aclually to 
settle and close its affairs, to dispose of and 
convey its property and to divide its capital stock, 
but not for the purpose of continuing the busi-
ness for which it was established;' that under 
the laws of said State of Massachusetts the 
corporate existence of a corporation dissolved 

10 under the circumstances under which the Coro-
na Kiel Company of Massachusetts was dissolved 
is continued for three years , as above set forth, 
without any action whatsoever on its part or the 
part of its officers to accomplish that encl; that 
neither the appointment of a receiver, nor any 
other action whatever, is essential to continue 
the corporate existence, as aforesaid, for the 
said period of three years; that the officers of 
the corporation, a.t the time of its dissolution, 

20 would, in the absence of a new election of offi-
cers by the stockholders, be the proper persons 
lo close up its business and \\"Oulcl continue dur-
ing said three years period as the officers of the 
corporation, and would continue to exercise all 
the po11"ers of their offices pertaining to the busi-
ness which by the statute above quoted the cor-
poration is authorized to transact after its dis-
solution." 

[ Counsel argue.] 
30 Mr. Skinner-I want to have my objection 

entered on the record to any use of a Massa-
chusells deci sion for any other purpose than 
that that I have ind icated; that is, of enabl ing 
this Court to determine the law of this State; 
but if it be for the purpose of providing to this 
Court what the law of Massachusetts is govern-
ing a contract made in Massachusetts, then I 
say such offer is informal and irregular and 
inadmiss ible. 
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The Court-Your objection is on the record. 
[ Counsel argue further.] 

.-\djourned until Monday, January 29th, 1912, at 
(rn o'clock A. M. 

FIFTH DAY. 

MONDAY, January 29, 1912. 
Met pursuant to adjourn111ent. 
Present, counsel as before stated. 10 

Mr. Riker-I Ulrge upon your Honor the fact 
that the claim described in the assign111ent is not 
the clai111 described in th is su it, and therefore a 
judgment in this suit would not be res adji,dicata 
as against this defendant. 

[ Counsel argue further.] 
The Court-I will rule on this question later. 

Benjamin E. Baker, resumes the stand 111 behalf of 
plaintiff. 20 

Di rect exa111ination (conti nued), by Mr. Sk inner. 
Q. Mr. Baker, what did you do as president of the 

Corona Kid Company? A . I was general manager; I 
bought goods and sold them and collected accounts. 

Q. General 111anager, you say? A. Yes . 
. Q. \i\Till yorn tell us whethe r there was any differenc( 

in the kinds of horse hides that were in the 111arket in 
1904 and 1905? A . Yes, there was a g reat variety. 

Q. Just give us roughly an idea of the va.riety. A. 
Vv e used 111ore Russian horse hides and colt skins than 30 
any other sect-ion of the world. 

Q. By "we" whom do you mean? A. The Corona 
Kid Company. 

Q. Then you 111ean that you used 111ore from that sec--
tion? A . More from that section. And next we used 
from France, largely from Paris, city slaughter horse 
hides, Normandy horse hides, Belgian horse hides, Ger-

37 COR 
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man horse hides, and some-well , at that pe1'iod only 
those-and Soll'th Americans. 

Q. At that period? A. At that period. 
Q. And would ·there be any difference in size between 

the different varieties of hides that you have mentioned? 
A . Yes, the Paris cities and Normancl ies and Belgians 
and some sections of Germany were larger than the 
average Russian horse hide. 

Q. An1cl how about the American hides? A . South 
1 0 American? 

Q. American. A. Oh, the American . At that 
period we weren't using any domestics. 

Q. vVhat is the difference between a horse hide, a 
colt skin and pony skin? A. The pony skin is from an 
animal perhaps from two to four months old.. They 
are very small. 

Q. Then it is really a colt skin ? A . Well, they dis-
tingu ish between the pony and the colt because the pony 
is the smaller, and the c_olt skins are from animals from 

20 six to eight months up to two years old. 
Q. 1'hen the pony skin is taken from a younger colt 

than a colt skin? A. A younger a.nimal than t he so-
called colt skin. 

Q. [By the Court.] And when that animal grows 
up, would it be what we call a pony or a horse? A. It 
would be a horse. 

Q. [By M r. Skinner.] You said you had no domestic 
hides at that period? A. Not at that period; no, sir. 

Q. \ ,V ell , how do the domes-tic hides compare in size 
80 with these others? A. v\lell, the majority of them ar,c 

large. 
Q. As coll"parecl with what? A . They are about as 

large as the Belgians and the Normanclies, and the Paris 
cities. 

Q. Mr. Baker, I think you have given us the elate, or 
the approximate elate, of some deal ings that you had 
with M r. Lichtman. vVhen was that? A. The first 
transaction was in December, 1905. 
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Q. I clo not recall with certa.inty whether you testi-
fiecl to an earli er elate in your fo rmer testimony. If 
you clicl testify to any earlier elate than that, clo you wish. 
tc correct it? A. I clo . 

Q. [ By the Court.] You now fix the ea rli er elate as 
A . December, 1905. 

Q. [By M r. Skinner. ] Do you know whether the re 
were any marks at all upon the hicles of the Corona Kiel 
Company at the time they came into the possession d 
Guigues or later? A. vVhen the hicles were ,hipped 1 o 
to Guigues every lot hacl an invoice number ; th at num-
ber was supposecl to be stampecl in perforatecl figures on 
every hicle, or skin , al a point where at any t ime you 
could pick ou t by the mark designating it what invo ice 
or lot number that was. 

Q. vVhen you say that was supposecl to be clone, I 
snppose you mean that was the cou rse of business. A. 
Yes, sir. 

Q. vVhen was that supposecl to be clone, before they 
got in to Guigues's possession o r afterwarcl s? A . Di- 20 
rcctly they got into Guigues's possession, after they 
had been soakecl, o r perhaps after they hacl been pickled, 
but before they went in to the tannery; that is,. into the 
process of tanning; so that if they were mixed, if the 
lets were mixed in the process, when they were finally 
finishecl ea.ch hicle, o r skin, coulcl be pickecl out by the 
tcum·ber and appliecl to the lot to which it belongecl. 

Q. vVas this marking that you have spoken of clone 
lv each hicle in a bun clle or lot, or only to the JO I ? 

Mr. Riker-Do you mean of hi s own know!- ao 
edge? 

Jvir . Ski nner-Certainly, of your own knowl-
eclge. 

A . His instructions were to mark every individual 
hicle, or skin, a.n cl I think it was clone. 

Q. \i\Tell, clicl you supply anyth ing for that marking? 
A. That was a part of his machinery; it was clone by a 
ma.chine. 
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Q. vVas -there any other marking in the course of the 
handling of the hides by Guigues, that you know of? 

. A. After Guigul:!s commenced to tan the grains from 
the butt in chrome every individual piece was stamped 
with indelible ink by a rubber stamp- • 

Q. You say it was stamped; how do you know it was 
done? A . vVe had them; we sa.w it. 

,.Q. Those that you saw were stamped? A. Those 
that I saw were stamped, giving the lot number and 

10 with the Corona Kid trademark. 
Q. Stamped how? A. On the flesh side. 
Q. \i\Tith what? A. With a rubber stamp . 
. Q. A stencil, would you call it? A. \i\Tell, it is an 

ord inary rubber stamp, with indelible ink. 
Q. Do you know anything about the furnishing of 

that stamp? A. That was our trademark and we fur-
nished them. 

Q. That was put on every- A. Every piece. 
Q. Every piece? A. Every piece. 

20 Q. Ami at what point in the process that he had to 
do with it was that stamp to be put on? A. That was 
put on, I think, in the shipping-room. 

Q. After or before tanning? A. After it had been 
tanned and about reedy to be shipped. 

Cross-examination, by Mr. Riker . 
Q. Mr. Baker, how long kive you known Mr. Gui-

gues? A. I think perhaps twenty years. 
· Q. You knew him pri or to 1904, then, did you? A. 

3o Yes, sir. . 
Q. \~There was he doing business prior to 1904? A. 

In Newark, I think. 
Q. With whom? A. The Eclipse Tanning Com-

pany. 
Q. VVhat did you have to do with him setting up 

business for himself at the Ferry street plant? A. I-le 
wrote to me to know i { he coukln't make a deal or a 
contract to tan horse butts. I had a number of intcr-
yiews with him, and finally we macle a contract. 
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Q. \ ,Vhen \\"e-rc those interviews held prior to the 
making of the contract? A . I think perhaps early in 
1904. 

Q. W here did you hold the in terviews? A. The 
first interview was held at the Hotel Netherland. I 
,yas on my way from P hilade lphia to Boston, stopping 
over in New York. He met me at the Newark station, 
got on the train , and we went to the Hotel Netherland, 
went to my room a.ncl had a. conference. 

Q. \,Vere any of the subsequent in te rviews held in lo 
Newark? A . I don't remember. 

Q. The contrnct which you ha.ve produced here 1s 
June 30th, 1904. D iel you send him any leather, any 
butts, prior to that time? A . Yes. 

Q. Many? A . I can't remember; I thi nk quite a 
few. 

Q. \,Vhen did he begi n to operate on your material at 
the Ferry street plant? A . I can't give the exact elate. 

Q. About when? A . I should think perhaps in May 
c>r J une, perhaps earlier. 20 

Q. 1904? A . 1904. 
Q. D iel you come out to the plant? A. Sometimes. 
Q. Can you give the Court and jury any indication 

d how often you came during the period prior to J une 
30th, 1904? A . Nothing definite. 

Q. Well , as definite as you can g,ive it? A . Perhaps 
tw ice a month, I think. 

Q. Afte r the contract was made, how frequently did 
you come? A. About the same. 

Q. Diel you go over the plant in your visits? A . 30 
Sometimes. 

Q. How many times? A . I can't tell. 
Q. More than once? A. Yes. 
Q. Gu all through it? A . All ove•r the part where 

the leather was being worked, o,r the skins were being 
worked. 

Q. Mr. Baker, how long have you been in the leather 
business? A . Between thirty-five and fo rty years. I 
think about thirty-seven. 
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Q. Hb ve you had any p,ractical exper ience in tanni ng 
horse btt tts? A. Yes. 

Q. Did you see any splitting machines at G11ig11es's 
plant? A . I did. 

Q. Do you know what they were 11 secl for ? A. Split-
ting hides. 

Q. D iel you kn ow at that time what they were used 
fo r? A . Yes. 

Q. Did yo tt see them in operation? A . I did not. 
10 Q. You never saw them in operation? A . During 

the period later I did, but not in the very beg inning I 
didn ' t. 

Q. The-re were not any there in the ve ry beginning·, 
were there? A . ·Yes, there was one, I remember. 

Q. One big splitting machine? A . Yes. 
Q. Tl1at had belonged to the Dawson Company? 

A . l don't know who it belonged to. 
Q. \•Vhen we-re the fir st machines, with the exception 

of that one at the Newark plant, so far as yottr observa-
20 tion is concerned? A. I don ' t know. 

Q. How long 'after the first of May, 1904 ? A . I 
couldn't tell yott. I was away fo r three o•r four months 
during the sttmmer. 

Q. Covering what months were you away? A . J11ly, 
A 11g11st and September. 

Q. And October ? A . Pa.rt of October . 
Q. So that yott did not visi t the plant during those 

n,onths at all , did you? A . I d id not. 
Q. \~/here were yott? A. In Ettrope, Rttssia most 

30 of the time. 
Q. After your retttrn did yott go to the Gtt igttes 

plant? A. I can't say how soon; I went directly to 
Boston. 

Q. Diel yott go \\"ithin a month? A. I think so. 
Q. Diel yott see the spli tting machines at that time? 

A . I can't recall. 
Q. \¥ell, did yott see any split-t ing mach ines there 111 

1904? A . T think the very latter part of it I dicl. 
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Q. What did you1 see those splitting machines doing, 
if anything? A. Splitting the shanks. 

Q. So that you knew that Mr. Guigues as early as the 
fall of 1904 was splitt ing the shanks on splitting ma-
ch ines, did you? A. Well, I won't be quite positi,,e 
about the elate, but I did see some a little while after he 
commenced. He had a splitting machine, a small one, 
and he said it was to be used lo split the shanks. I 
can't fix the elate. 

Q. Then when you said in your testimony early in 10 
this case, in answer to the question, "Diel you see that 
clone-splitting shanks?" your answer was, "I have, 
frequently"; and the question was, "I mean at Guigues's 
hctory ?" and the answer, "Yes, sir"; and the question, 
"Back in 1904 ?" and the answer, "Yes, si r"; you will 
have to aclcl now that you do not know now whether 
it was in 1904? A. I think the chances arc that it was. 

Q. In what state were the shanks being spli t in 1904? 
A. Pickled. 

Q. vVhere was the process being carried on at that 2o 
time; what part of the factory? A. I think it was 
back of the beam-house, towards the boiler-house, in 
that direction, that part of the factory. 

Q. I-low many machines were in operation at that 
time? A. I only recall one. 

Q. \;vhat became of the flesh splits, as you observed 
tbe process being carried on there, the splitting of the 
shanks? A. I got some of them. 

Q. At that t ime? A. A little later. 
Q. In the pickled state? A. Yes. 80 
Q. You knew that he was splitting all the shanks, 

did you not? A. No, he said he was only splitting a 
very small percentage of them, because it was only the 
large ones that he claimed that he split. 

Q. Do you know whether that was true or not? A. 
I did at that time; I supposed that he was telling the 
truth. 

Q. Do you know now whether it was true or not? 
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Mr. Skinner-I object. That calls for later 
informa.lion as hearsay, and all sorts of infor-
mation . 

. Mr. Riker-No, I am asking for this witness's 
own knowledge. 

The Court~'l'he question is whether now, on 
revie,l'ing the matter, you have actual, original 
knowledge of this fact. If it is merely deriva-
tive from what others told you, that is another 

10 matter. You may answer the question 011 the 
lines I have indicated. 

[Question read.] 
A. From what I have hea rd subsequently. 
Q. You do not know of your own knowledge whether 

it 1Yas true or not? A. No. 
Q. \~Then did you receive the shanks that you said 

you got from him, the shank spl its? A. I should say 
early in 1906, perhaps so111e of them in 1905. T hey 
were received some time in 1905. 

20 Q. And you saw him spli tting them in 1904, did you? 
A. Yes. 

Q. And you did not get any ll'ntil 1905? A . Yes. 
Q. How many did you get? A. I can't recall. 
Q. Have you got any record of them? A . I haven't 

with me. 
Q. I did not ask you that. I asked you whether you 

have any record of the shank splits in the pickle that 
you've received from Guigues out of your butts? A . 
l think so. 

30 Q. Where is it? A. In Boston. 
Q. Now, wha.t record is it? A. Jl:lost likely in the 

books of the Corona. Kiel Manufacturing Company . 
Mr. Riker-I call on the plaintiff to produce 

those books. 
Q. vVhat kind of raw mater ial were you sh ipping to 

Mr. Guigues in 1904? A . Butls, horse butts. 
Q. \,\/here were those horse butts purchased by you? 

A. The whole hides were purchased. · 
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Q. \,Veil, if you distinguish in words, where were the 

hides purchased? A . Various places. 
Q. \,Vhere? A . Some from Russia, some from 

France, from Germany and South America. 
Q. Any from any other source or market? A. There 

may have been. \~le had samples at various times, I 
don't know just what t ime, from Switzerland and from 
Sweden. 

Q. And what was the character, what kind of skins 
were they that you pmchased from these different mar- 1 o 
kets? A. The German and French were green salted; 
the Russians were mostly dry. 

Q. v\/hat kind of skins? A . Colt skins and horse 
hides. 

Q. How much of this stock did you buy in Russia? 
A. Oh, perhaps half to two-thirds. 

Q. vVhen you testified that you bought the raw stock 
largely in Russia, that was what you meant, was it?. 
A . More than half is larger. 

Q. I did not ask you whether it was or not; I aske·.1 20 
you whether that was what you meant? A. I meant 
the larger part of it came from R ussia. 

Q. [By the Court.] And lhe larger proportion that 
you had in mind was this half or two-thirds? A . Yes, 
sir. 

Q. [By Mr. Riker.] Have you or your company a 
plant known as the Keystone Company? A. v\Te never 
owned i-t. 

Q. Did you do business with it in 1904? A . Yes, 
sir. 

Q. Where did they go throu:gh the process of sepa-
rating the fronts from the butts? 

Mr. Skinner-I object to that as not involved 
in this su,it in any way whatever. 

Mr. R iker-I want to trace th is raw material 
and show what it was. In order to do that, I 
have to go through the processes that the hides 
went through. The butts are only a portion of 

38 COR 
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the hides. He bought the hides in Russia. I 
want to trace them, as far as I can, for the JJUr-
pose of determining what the hides or butts were, 
anc\ this inquiry is to that end . 

T he Court [after argument]~lVIr. Riker, 
suggests tha1 this line of inquiry is designed for 
the purpose of following UJ) the history of the 
hides from which the butts were taken. I will 
not interfere with this course. 

10 A . They were cut at Camden. 
Q. Is that where the Keystone plant is ? A . Yes, si r. 
Q. Ha.ve you got a record of these hides, so far as 

relates to the place where they were procured from? 
A. \/./e have invoices always. 

Q. Y,ou have them still? A . Yes. 
Mr. Riker-I ask yon to produce them. 

Q. [By Mr. Skinner.] Have you got them, Mr. 
Baker? A . Not here; they are at Boston . 

Mr. Riker-I ask you to produce them at the 
20 next hearing. 

The Court- Let it be clear just what you call 
for . 

Mr. Riker-I ca ll for the invoices of the 
purchase of the hicles ; that is, the colt and horse 
hides; from which the butts were taken that 
were sent to Guig1ues's factory during the period 
of this suit, 1904'. ancl January, 1905. 

Q. vVhen yon saw the process of splitting the shanks 
in the pickle at the Guigues factory in 1904, how many 

30 did you see go through the spl itting machine? A. The 
first time, perhaps half a. dozen. 

Q. \/./,ell, wtas th,1t done at your request? A . Yes. 
Q. v\/hy did you request it? A . I found a bark-

tanned grain and asked Guigues about it; he said it 
had been split from the grain, and that he could spli t-
split from the butt after tanning-and I asked him if 
it could be clone before, and he said, "Yes, we can get 
two pieces instead of one; W'e can spli t it instead of 
shaving it." 
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Q. He was talking about the shanks then? A . The 
butts, the grains. 

Q. vVhen you saw the process of spli tting the shanks 
in the Guigues factory, 1904, how long did you observe 
the operat ion in progress? A . I didn't pay any special 
attention to that, because I expected it to be clone. 

Q. You expected it to be clone? A . Yes, sir. 
Q. Had you ever seen it clone before? A . I had not. 
Q. You had never seen a shank split before that time? 

A . No. 
Q. And you die\ not stop to see it clone- A . Pardon 

me! I t was clone; we tr ied it at Camden, the Keystone 
Leather Company, but it wasn't a success. 

Q. You clicl not stop to see it clone at Guigues's fac-
tory then? A . I don't remember that I did. 

Q. You simply observed it being clone casually? A . 
Yes. 

10 

Q. You do not know how long the prncess continued 
while you were there? A . I suppose they die\ the split-
ting as they came around, I suppose the butts were :.!O 
sp lit, the large ones. 

The Court-\,Ve are talking about the shanks. 
\i\l itness-I beg your pardon ! I mean shanks. 

Q. You supposed they were? A . Yes. 
Q. Did you see where the flesh spli t was taken after 

the splitting was clone? A . I didn't pay any special 
attention to them. 

Q. Diel you inquire? A . No. I supposed they would 
take care of it. 

Q. You clicl not take very much interest in this pro- 80 
cess of spli tting the shanks? A. It did n't make any 
difference to me what par t of the factory they put it 
after it hacl been split. 

Q. But you did not stop to look at the process? A . 
:. knew it had been clone. 

Q. \i\lhere clicl you see it clone? A . J\t Camden. 
Q. The split:tingi of shanks had been clone at Cam-

c'.en? A. No. 
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Q. A nd you did not have enough interest in the Gui -
gues process to see whether they were do ing it success-
fully or not ? A . I saw that they \de-re doing it, and 
making a fairly good split. 

Q. You say yon saw some of those spl its. Can you 
now say more defin itely when you recei vecl the fi rst lot? 
A . I cannot. 

Q. vVhen was it that you came across a piece of 
leather in the shape of a co-rclovan that caused your 

10 inqui1-y as to that piece of leather? A. I th ink that 
was the latter part of 1904, as I remember, or early in 
1905, perhaps. 

Q. 'Where did you find that piece of leather? A . In 
the factory. 

Q. \,\Thereabouts in the facto ry? A . It was in a 
room, I th ink, nearly over Mr. Conway's office; that is, 
the Monroe st reet side, as I remembe1· it. 

Q. \,\That floo r ? A . I am not sure whether the sec-
ond or th ird. 

20 Q. How many pieces did yon find? A . One. 
Q. One? A . Yes. 
Q. Yon a,·e sure of that, are you ? A . Yes, I think 

so. 
Q. That is all you found? A. I don't re111emher 

disti nctly. I found one and asked what it was. 
Q. \ •Vcl l, M r. Baker, you are now only will ing to 

say tha t yon found one piece? A. No, I am quite posi-
tive; I think I re111e111ber having one in my hand . 

Q. Do you remember saying heretofore that you 
30 found piece3 0£ leather the shape of a cordovan? A . I 

may have made it plural, perhaps. 
Q. Diel yon find pieces or not? A . I 111ay have. I 

re111e111ber one piece distinctly that I took in my hand 
and asked Guigues what it was. 

Q. Diel you not know what it was? A. I guessed 
what it was. I t looked like a grain. It was the shape 
of the shell, or of the cordovan, with the gra in on it; I 
s.tw that it had been spli t. 
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Q. '\~Tell, that was no novelty, was it ? A . To me, 
yes. 

Q. You had never seen a g rain taken off a butt be-
fore that t ime? A . No. 

Q. You had never seen the grain of the butt of a 
horse hide cut off for japanning before you saw that 
piece ? A . I had not. 

Q. Did you not know that it was the regular thing 
tu do- A . No. 

Q. One moment. --<with thin butts, to cul off the 10 
g ra in, to the destrnction of the cordovan? A . I did 
not. 

Q. You never knew that ? A . No, I wasn't familiar 
with the tanning of the cordovan . 

Q. How long had you been in the cordovan business? 
A. That was my first experience with tanning butts, ex-
cept perhaps a dozen at Camdei1; always sold them 
either in the hai r or in the salt, green salted, whatever 
they were, sold them without tanning them. 

Q. You had handled horse fronts, then? A . Yes. 20 
Q. And your bus iness was the business of selling and 

jqianning leather made out of horse fronts? A . Yes. 
Q. And this was an experiment that you were carry-

i11g on through Mr. Guigues, was it not? A . Yes. 
Q. And up to that time in your Keystone connection 

you had not been a.hie lo do these th ings ? A . No, we 
hadn't tried it, because they had all they could do with 
the fronts. 

Q. Now, will yon tell me where you found the pieces 
of leather more definitely, if yon can, that you recog- 80 
nized as like the cordovan? A . I stated it was in the 
building, I think, on the Monroe street side; it was th e 
le wer side of the factory, either the second or third 
floor. 

Q. An cl where was it in the second or th ird fl oor? 
They were the san1e size and general arrangen1ent, were 
tl~ey not? A . Yes. I wasn't very fam iliar with the 
lm ilding , and I didn't pay much attention to th;::t. 
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Q. \Vhere were they, on the Aoor or in a case? A. 
In a trunk. 

Q. \Vhere? A . On a Aoor, with some rubbish; I 
don't know what it was over them . I saw a p-iece stick-
ing out, as I remember, and picked it up. 

Q. That was as early as late in the fa ll of 1904 o;· 
ea rly in the winter of January, 1905? A. I think so. 

Q. After you picked it up what did you clo with it? 
A . Looked at it. 

10 Q. Then what clicl you clo with it? A . I asked Gui-
gues about it. 

Q. \,\f as he with you? A. I am not quite positive. 
I found him pretty soon, if he ,Yasn"t. 

Q. W hat did you ask about it? A . What it was, 
where he got it. 

Q. Diel you not know? A . I supposed so; I sup-
posed it was from a butt. 

Q. You mean that you were not fam iliar enough 
with this product to clo any more than g uess what it 

20 \\"as?. A. \Vell, I made a pretty good guess. 
Q. Now, what clicl you ask Mr. Guigues in reference 

Lo il? A . Where it came from. 
Q. And what die! he say, if you remember? A . 

From a butt that had been split. 
Q. What el se clicl he say? A. I asked him if he 

could tan the grains in chrome; he sa id he thought so . 
.Q. Ta.n the grains in chrome? A. Ye,. 
Q. Are you a judge of tannage? A . I thin!c so. 
Q. \Mas the piece that you· saw tanned or was it not? 

80 A . Tanned. 
Q. In what? A. Bark, or gambier, perhaps a com-

bmat ion of gambier and sumach . 
Q. Vegetable tannage? A. Vegetable tannage. 
Q. Can you tan a piece of leather in chrome which 

has been started in vegetable tannage? A It woq]dn "t 
make a pure chrome. 

Q. \,\fell, is it a process that you have ever heard of : 
finishing the chrome-tannage leather that has been 
started in vegetable? A. No. 
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Q. The piece of leather that you had was a piece of 
bark-tanned leather, was it no t ? A. Yes. 

Q. \Vhat did he say about finishing that in chrnme? 
I A. He said he could split them before they were tanned 

and tan the grain in chrome and the shell in b;;rk, and 
make a good cordovan . 

Q. Now, Mr. Baker, Mr. Guigues went on wilh the 
demonstration then and there, did he not? A. Yes. 

Q. \Vhat did he spli t? A . Butts, shells. 
Q. In what condition? A. As I remember, that was 10 

before it had been pickled. He just had a few that he 
only demonstrated the faci that it could be doPe, as he 
said it was out of the line. 

Q. How many did he put through the splitting ma-
chine at that t ime? A . Perhaps half a dozen. 

"Q. Where was the splitting machine located I.hat he 
took you to to show yotl this process? A. Towards the 
part of the factory near the boiler-house. 

Q. \~Then was this? A . I can't remember the date 
absolutely. 20 

Q. But the piece that you had picked up and which 
you showed to him had been tanned in bark, had il not? 
A. Vegetable tann_age. 

Q. In vegetable tannage? A . Yes. 
Q. And the process which he sought to demonstrate 

to you in bark was one which involved only cl,r•Jme t,d1-
11age, was it not? A. For the grain. 

Q. But the thing you had seen was tne g rain in the 
bark, was it not? A. In vegetable. 

Q. \Vhat is chrome-tannage, vegetable or mineral? 30 
A . Mineral. 

Q. Now, the hides, or the butts, rather, that were put 
through the splitting machine in your presence at that 
t ime, in what condition were they? A . Out of the lime. 

Q. That is a.11? A . Yes. 
Q. The shanks on them? A . No. 
Q. Then they were only the cordovans? A. ] ust the 

shell. 
Q. The shell? A. Yes. 
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Q. Were they pickled? A. No. 
Q. Ami he was successful in that condition iu getting 

off a grain spl it, was he? A. f,'a irly so. 
Q. Leaving the cordovan uninjured? A. Practically. 
Q. It was in consequence· of that demonslratiun that 

you made a contract to pay him five cents a foot for this 
particular product, was it not? A . The gr;:uns ll1 

chrome. 
Q. What about the grains in bark, or veget:,ble? A. 

1 o I clicln "t know anything about them. 
Q. But you had several pieces in your haucl, Mr. 

Baker. \l\lhy do you say you didn't know ;myth ing 
about them? A. I didn't know he had been doing it. 

Q. You found them in the factory, did you not? 
A. One or two pieces, perhaps. 

Q. Several pieces? A . Perhaps, but less than half 
c. dozen. 

Q. 1\ ncl you found they were clone in bark, and you 
sho11·ecl them to him, did you not? A . Yes. 

20 Q. And you asked him abou t it, did you not? A. 
Yes. 

Q. And he told you what? A . He tanned just a 
fe110; he tried to see if he• could split them. 

Q. He told you. did he not, "I ha 1·e discovered a new 
way of handling the cordovan; I can run it through the 
;,plitting machine and split off the grain and save the 
grain, and then make good cordovan out of the she ll. 
Now, instead o f shaving it, and getting waste, I sp lit 
ii and get the grain"? A . Yes, si r. 

30 Q. And that is 1Yhat he told you 1vhen you showed 
him this bark-tanecl, or veget2ble-tannecl, g rain of a 
of a cordovan? A. Exactly. 

Q. So that you knew he was taking off gra ins, bark-
t;mned, or vegetable-tanned, from the cordovans? ·A. 
lJ e told me he had only clone a few; I had no idea that 
he ,, .. as doing quantities. 

Q. \\/e ll, that 11·as the first illustration that you had 
had of tak ing off the buffing from the cordovan by the 
splitting machine, was it not? A . Yes. 
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Q. Prior to that time it had always b~en shaved off 
,,·ith a knife, had it not? A . As I understood it. 

Q. And lost? A . And lost. 
Q. I t went into ferti lizer, did it not? A . I don't 

know what it went into . 
Q. Became part of the offal? A. Perhaps so. 
Q. \ !\Tell, surely? A . Well , that is not considered 

offal. 
Q. [By Mr. MacMahon.] Or g lue stock? A. No; 

not glue stock; it is shavings. 10 
Q. [By Mr. Riker.] I t goes for ferti lizer, does it 

not? A. No ; I don't know what it ,gpes for. 
Q. Is it good fo r glue stock as offal? A . No. 
Q. Of any value at all? A . I wouldn' t think so. 
Q. Diel you inquire from him what he was doing with 

the grain that he cut off w;ith th'e splitting machines, 
bark or vegetable-ltannecl? A. I didn't know he was 
doing it. 

Q. 'vVl1at, M r. Baker, you found he had been doing 
it? A . Yes, but only a few; he told me that he had 2o 
been just experim:enting. 

Q. Diel he not say he had discovered a new way of 
handling the cordovan when you shm,1ed him this par-
ticular split that you had in your hand? A . He did. 

Q. And did he not say that "I can run it thrnugh the 
splitting machine and save the grain"? A . Exactly. 

Q. And the thing, you wete showing him was a bark-
tanned split, was it not? A. Yes. 

Q. vVhen was that? A . I can't fix the elate pos i-
tively; I should be glad to, bu,t I can't. 30 

Q. \1Vhy did you not ask him what he did with the 
bark-tanned or vegetable-tanned splits of the grain that 
he got in that process? A. H e said h'e was simply ex-
periment ing and had only clone a few. 

Q. \,Veil, no\\,, Mr. Baker, you paid him five cents a 
foot for these same grain splits tanned in chrome, did 
you not? A . Yes. 

Q. Do yom books show those payments? A. I beg 
your pardon. 

39 COR 
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Q. Do the l)ooks of the Corona Kiel Company sholl' 
those payments? A . Yes. 

Q. Have you any memorandum with you taken from 
the books to show when you began paying him those 
things? 

M r. Skinner-I object. Counsel is asking 
whether the witness has in his possession papers 
that he knows JYerfectly well we wioulcl not be 
permitted to use if we had them. 

J;J Mr. Riker-These arc the plaintiff's own 
books, and, as I understand it, they arc always 
admissible as admiss ions against the plaintiff, or 
against the party. That is the, fundamental 
principle upon which the admission of these 
copies of these private books has been made by 
yom Honor, in connection with the charge of 
collusion. 

Mr. Skinner-1 have no objection, if yow· 
Honor .please, to this call for memoranda or 

20 copies that we have, but I want it to be clone by 
Mr. Riker making the witness that he calls for it 
from his witness. I do not think he has any 
right to make his cross-examination take that 
fo rm. 

Q. Have you got your memorandum with you? A. 
Not with me. 

The Court-The question that was objected 
to has been asked again and asked by the witness. 
I wi ll let it stand. 

B 1) Q. How long did you continue to receive chrome-
tanned , splits from the butt, · or cordovan, from Mr. 
Guigues? :A. From the time he started tanning them 
in chrome, he was supposed to have split all the butts 
from that time on. 

The Court-No. Tbe question was as. to the 
time. How long did you continue to receive 
them from the time when you began to receive 
them? 
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\i\Titness~Until the business ceased with Gui-
gues. 

Q. \,\There were they sent, if yon know? A. 'l'o Bris-
tol; the gra.ins were sent to Bristol. 

The Court-This is the shanks, 1s it not? 
vVitness-N'o, this is the butt. 
Mr. Riker-No, this is the· grain from the 

butt, the cordovan, the shell. 
Q. Then you did not discontinue the taking of these 

par ticular articles at five cents a square foot becansc 10 
they were unsatisfactory? A. No. 

Q. You are snre of that? A. He tried to make them 
satisfactory by being more careful in splitting. 

Q. \ii/ell, when did you complain of the111 to Mr. 
Guigues? A. vVhen \\"C found he was cutting the111 
too deep and making them too thin. 

Q. He was 111aking the splits too thin? A. The cor-
dovan. 

Q. The cordovan was being injured. You found 
that? A. Yes. 20 

Q. So that when he made a satisfactory shell split for 
you, he was turning in an unsatisfactory cordovan; was 
that it? A. vVhen he made a shell split? I don't un-
derstand the question. 

Q. When he made a shell split that 11·as satisfactory 
i1 • size and character, he was turning in a corcloYan that 
was unsatisfactory? A. Sometimes. 

Q. Well, you complained of that being the case, did 
you not? A. I did. 

Q. Diel you not discontinue taking these shell spli,s 80 
at five cents a square foot because they were not satis-
factory? A. \i\Te started then to split the whole butt, 
and not split off the shank; we started making cordovan, 
and split the whole butt, and then the shell was tanned 
in ba.rk, the ,,·hole thing, shell and shanks, and we dis-
continued 111aking cordovan . 

Q. \ii/hen was that clone? A. Perhaps in 1905. 
Q. The s.p!itting of the whole butts, Mr. Baker, were 

splitting off the Aesh split, was it not? A. \,\Te were 
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after the grain and a good shell split at the same time. 
Q. I asked you, when you split the whole of the butt 

without separating the shanks, whether that split that 
was taken off was not the flesh s1,li t ? A . No. 

Q. Do you say now, or is it a fact, that there was a 
grain spli t taken off at the same time? A . The grain 
was split from the shell. As far as I knew, there were 
no flesh splits; that is, another split taken off after it 
had been split the first time. I knew of no other split. 

10 Q. Well, was there any other spli t? A . I have h~ard 
so smce. 

Q. You have heard so? A . Yes. 
Q. But do you know whether there was? A No. 
QI. So that when the butt was split entire you got a 

grain split and a flesh spli t, and that was all, wa, it r,ot? 
A . \ i\Tell, we called it a shell split. 

Q. The shell spl it is which side? There was only one 
cutting, was there not? A . To be sure. '[\he one was 
the grain and the other the shell, or flesh, whatever you 

20 choose to call it. 
Q. I t is only a difference in name. Diel the shell spl it 

exclude the shank splits? A . I didn't understand that. 
Q. Diel the shell split include or exclude a shank split? 

A . vVe su])posecl we were getting everything in two 
pieces, the grain and the split, wh ich included the shank 
and the shell. 

Q. \ i\Tell , from that time on, wheH you changed the 
method of spli tting, there was only a shel l split and a 
gra in split? A . Yes. 

80 Q. And you got it all, clicl you not? A . \ i\Te were 
supposed to. 

Q. Well , you clicl get it all , did you not? A . We 
clicln't, no. 

Q. ·when was that clone? A. \i\That clone? 
Q. That change made? A . \ i\Tell, we were supposed 

t,1 be getting il; the contract was that we should have it 
all. 

Q. \i\T ell , you are referring to the contract that is in 
evidence? A. The contract after we commenced split-
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ting them for chrome-tannage. 'vVe were supposed to 
have all the grains shipped to Bristol, and the splits were 
split to our order; we shipped it East and japanned it a 
d:fferent way. 

Q. 'vVas that another contract that you are speaking 
of? A . V\1 e did that under another contract, bu!t some 
of it was-

Q. ·when was that other contract? A. In 1905, the 
latter part. 

Q. The latter part of 1905? A. Yes. 10 
Q. Not involved in this suit a.t a11? A. No. 
Q. And you abandoned your verbal contract ',Yith 

Mr. Gu igues made with reference to the ,he11 split, the 
grain split, after you had experimented with it a very 
short time, did you not? A . I can't say how long. 

Q. Y'ou found the product unsatisfacto,ry, and you 
could not use it? A. 'Ne found .it more satisfactory 
the other way. 

Q. You found, did you not, that when you grJt a 
good shell grain split you got a spoiled cordovan, did 20 
you not? A . A poor cordovan. 

Q. And that is why you discontinued it, is it not? 
A . Yes. 

Q. And that was the time when you began your grain 
tanning i11 chrome, was it not? A . Yes. 

Q. And that was the latter part of 1905? A . I think 
so. 

Q. Now, Mr. Baker, the shipments of butts that were 
made to the Guigues factory up to February rst, 1905, 
"'hat record did you have of them? A. Of the number 30 
of butts? 

Q. Yes. Did you keep a record of them? A. Yes. 
Q. 'vVhere was that kept? A. In Boston. 
Q. \Veil, were these butts not shipped from Cam-

den? A . Yes. 
Q. 'vVell, where was the record of the shipment kept? 

A. A memorandum was sent from Camden to- Boston, 
and we, in turn, sent a memorandum to Guigues. 
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Q. And was there a recrord . kept at Camden, too? 
A . I suppose they kept a record of what they shipped 
us; we got a memorandum of it. 'vV11'e.ther they kept 
any fur ther record of it, I don't know. 

Q. Do you mean by that that they shipped the butts 
lo you in Boston and you transhipped to G-uig1ues? A . 
No, they were supposed to ship them to Guigues , in 
Newark, and they sent us the· number. 'vVe gave them 
a lot number and sent Guigues a memorandum of them. 

10 Q. Y.ou gave them a lot number? A. \Ve gave Gui-
gues the lot number. 

Q. And who fixed the lot number ? A. That was 
arranged in Boston, in our office. 

By the Court. 
Q. \Vhat do you mean by g iving him a lot number? 

A. I had a memorandum book that I always carried 
with me, similar to this [producing book] , with a rec-
ord of every lot, and they were supposes! to be kept 

20 in tact, so that we could tell what each lot produced. 

30 

Q. 'vV hat was it you gave to Guigues jn giving him 
z, lot number ? A . For instance, the first shipment was 
lot No. r. 

Q. You designated by lot number each shipment to 
him? A . Each shipment, or perhaps there ni ight have 
been half a dozen lot numbers in one shipment, because 
we usual ly shipped in cadoad lots. If we bought a 
thousand hides-

The Court-That answers my question. 

By Mr. Riker. 
Q. You kept a li ttle book of these shipments, you 

say? A. Yes. 
Q. For what purpose? 
-Q. T o determine " 'hat? 

A . For my own reference. 
A . \iVhen I went to Gui-

gues's factory I spent most of my time in the sh ipp•ing 
room ; when I would find out what lots were coming 
through, and from my memor andum book I could tell _ 
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from what lot they came, to get some idea of what they 
,,·ere producing, whether they were good or poor. 

Q. And w)1ether they were producing, the .quantity 
that they ought to? A. No, I kept no rewnl of th·e 
!!umbers there; I couldn 't; we took that from our 111-

voices later. 
Q. [By the Court.] When you say you kept no 

record of the numbers, you mean you kept no 1·ecord 
of the amount? A . Of the amount at the time I looked 
at it. You got that from our in voices-f.rom , his in- 10 
voices when he shipped them. 

Q. [By Mr. Riker.] \i\Then you got these invoices 
from him had you anything to compare them with? 
A . Our original entrjes. 

Q. Did you make the comparison? A. Naturally. 
Q. 1'o see whether you were getting your material 

returned? A . \Ive couldn't tell that he had them spli t-! 
ting off the grnin and selling them. \i\Te supposed they 
had been shaved in the way it had always been clone up 
to that tim'e. 20 

Q. When did you suppose that? A . During the 
early part of the transaction. _ 

Q. J us-t define that early part that you refei· to. A. 
1904, the early part, during the summer and fall ot 
1904. 

Q. And it was some time in 1904 or early in 19,15 
that you found that he had been spli tting them? A. 
Yes. 

Q. Diel you inquire from him what he had clone with 
the things that he had spli t prior to that time? A. I 30 
think I have answered lhat sever81 times. 

Q. \ i\Tell, answer it again. A . He simply told me 
that he was experimenting and found that he could 
spli t the grain from the shell without injury to the cor-
dovan . 

Q. He was then talking about splitting these shells 
or butts, before they were tanned, was he nc,t? .A. He 
said it could be clone. 
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Q. ·well, he show eel it to you, did he not? A . Yes. 
Q. That was the thing he showed you? A . Well, 

,ve inrn1ecliately went to a splitting machine ancl he 
showed it; tried it. , 

Q. v\lhat had that to do with the taking off of the 
bark or vegetable-tanned split from the cordovan? A. 
If he split it off and tanned it in chrome, we got the 
grain which we were entitled to . He had evidently 
been splitting in the bark and taking it, and we didn't 

10 get it and didn't know of it. 
Q. But you knew he was able to do it/ A. I did not 

t:ntil that clay when I discovered it. 
Q. vVhat did you say to him about the things that 

he split off in the bark-tannage? A. He explained that 
he had only clone a few as an experiment. 

Q. Why, was not the experiment that he referred to, 
and which he demonstrated to you, the experiment of 
splitting off the grain before it was tanned in any way? 
A. Yes. 

20 Q. Do you mean to say that he also told you that he 
had experimented and found that he could split off the 
bark-tanned grain? A. Yes. 

Q. Well, did you make no inquiry as to this bark-
tanned grain? A . He explained at the time that he 
had only clone a few as an experiment, to see what the 
grain would be like. 

Q. [By the Court.] vYell, did yot11 make any further 
inquiry on that subject? A. No, sir. 

Q. [By M r. Riker.] \i\f ell, the pieces or the piece that 
30 you picked up was a smooth, nice piece of leather, was 

it not? A . Fair. 
Q. Fair? A. Yes. 
Q. \i\f ell, you testified that it was a smooth and nice 

piece of leather? A. Yes. 
Q. And now you say it was only fair? A . It was 

smooth. 
Q. And a nice piece of leather? 
Q. \ i\f ell, was it or was it not? 

guess it was. 

A. Perhaps. 
A . For that kind, l 
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Q. You were not interested in it? A. Not in th:tt 
shape. 

Q. vVhy not? A. Because I wanted leather that we 
could fin ish for patent leather, bark-tanned or vegetable-
tannecl, I mean. 

Q. And you had no use for that kind of leather? A . 
No. 

Q. You could not japan that particular kind of 
leather, could you,? A. No. 

Q. It was of no use to you? A. N:o. 10 
Q. Now, Mr. Baker, did you not have an expert ac-

countant go down to the Guigues factory at periodical 
times? A. Not until much later. 

Q. Right at this time you did not have anyone go 
clown? A. No. 

Q. You were the only one, so far as you know, visit --
ing the Guigues factory as representing the Corona Kiel 
Company? A . Yes. 

Q. \ii/ ere reports made to you from your facto ries or 
your places as to the quality of the goods turned out by 20 
Guigues? A . Yes. 

Q. Did you get a report from Bristol ? A . Some-
times. 

Q. As to these grains ? A. That came later. The 
grains, when that first was done we experimented with 
them in finishing then, awl, naturally , we ha.cl reports, 
I don't remember whether verbal. I was at Bristol at 
least every two weeks and could see them. 

Q. \ii/as the japanning of these butt gra in splits satis-
factory ancl successful at Bristol? A. Yes. 

Q. It was? A. Yes. 
Q. V.Thy did you not continue them? A. vVe did. 
Q. How long? A. Until we ceased business with 

Guigues. 
Q. I am speaking now, Mr. Baker- A. During all 

this period. 
Q. I am speaking of the splits taken off of the shell. 

A . Yes. 

30 
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Q. Not the whole split taken off of the whole butt, 
but the split taken off of the shell. How long did you 
japan those? A . Nat very long, because we started 
taking the whole split, shank and all; we had a whole 
grain and a whole split. 

Q. But I think you have said that did not occur until 
bte in the yea r 1905? A. I can't fix the elate positively. 

Q. \Vell, late in the year 1905; can 't you fix it as 
positi vely as that? A . Probably, probably late in 1905, 

10 yes. 
Q. Yes, late in 1905. A. Yes. 
Q. And you made the change because the other ar-

1 c,11gement was not satisfactory? A. This was better; 
w'e thought it was mo1·e profitable. 

Q. You say you continued doing, business with Gui-
gues unti l he went out of business. \Vhen was that? 
A. 1907 or 1908, the latter pmt of 1907, o·I" early in 
1908. 

Q. vVell, what you were seeking afte r for you r con-
20 cern was leather that you could japan, was it not? A . 

Yes. 
Q. And under this new arrangement that you have 

testi fied to you got more leather than you could japan, 
did you not? A . .Yes. 

Q. You did not get as good a cordovan, did you? 
A . Later we stopped making the cordovan. 

Q. You stopped 1m1king the cordovan altogether ? 
A . Yes. 

Q. Now, Mr. Baker, is it not a fact that a consider-
30 able number of the horse butts that you shipped to Gui-

gues were in such poor condition that they were put 
into glue stock, with your knowledge and order? A. 
Absolutely not. 

Q. Abso-lutely not? A . No. 
Q. There were not any so poor that they were put 

into gfoe stock? A . You said a la1·ge quantity. 
Q. \Vere there any, then? A. There may perhaps 

have been a ve ry small percentage. 
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Q. \/I/as that clone after the examination of the stock 

by men representing your company? A . No. 
Q. By whos-e authority was it cl one? A . \ i\Then the 

butts are received they are supposed and look to be in 
good condition. vVhen they go into the lime, if they 
have been damaged previous lo being cured , they some-
times, as we say, go to pieces, when they come out of 
the lime. It is determined at that point 1Yhether they 
a re wo•rth tanning or not. 

Q. And 11nho determined that? A . That was always 1 O 
supposed to be clone by the tanner. 

Q. Diel he report on them? A . Supposecl to. 
Q. I askecl you whether M r. Guigues reported on 

them? A . I think so; I am not pos itive; I th ink he clid. 
Q. \ ,V ell , all these butts that you sent then were clry 

butts, were they not ? A. Not all of tb~m. 
_Q . Can't you dete rmine whether a hide is good or 

11ot in the green sa lted stage? A. As a rule the g-reen 
salted don't go to pieces; they are all supposed to be 
good, and they generally are. ~O 

Q. Then the ones that did go to pieces, you conclude, 
were the dry- A . Yes. 

Q . . W hat do you call them, dry-sa lted? A . Just cli'y 
hides; sometimes they are salted and somet imes they 
are not. 

Q. H ow long have you known M1·. Julius Lichtman? 
A . I th ink si nce the latter part of 1905 . 

Q. How long have you known M r. Abraham Licht-
man? A . I beg your pardon . I was thinking of .thi s 
gentleman, since 1905. I nev'er- 30 

Q. Can you· fix the ela te? // . No, not absolutely ; 
probably in the fall of 1905. 

Q. Diel you have any communication of any kind 
with Mr. Abe or Mr. Julius Lichtman prior to that elate? 
A . I don't remember that I did. 

Q. vVell , did you ever meet Mr. Julius Lich tman? 
A . Once. 

Q. \,Vhen? A . In Newark , at Guigues's hrtory. 
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Q. vVhen? A. Perhaps in. 1906, or it might have 
been 1907. 

Q. You did not meet him in 1905? A . I don"t think 
I did. 

Q. You do not mean to be understood to, say that? 
A. No. 

Q. \~Thy did you agp-ee to pay Mr. Guigues five cents 
a square foot for these grains tanned in chrome? A . 
It was the market price. 

10 Q. It was the market price of the grains tanned in 
chrome? A. The market price for chro111e leather. 

Q. Finished chrome leathe1-? A . Ready for japan-
ning. 

Q. For the leather? A. Y-es . 
Q. Chrome-tanned? A. Yes. 
Q. Including the material? A. Yes. 
Q. \,Veil, if you owned the material, why did you pa.y 

him for it? A. Owned what material? 
Q. If you owned the splits, why did you pay hi111 fer 

20 them? A. I understood "the material" to mean the 
tanning material. \,Vhen we speak of material in tan-
ning, we always call the material that makes the tan; 
we never call the leather material. 

.Q. \,Veil, you just said that was the market price for 
the leather. A . \~Tell, for the tanning. 

Q. Do you wish to change it? A. I say not for the 
leather; we owned the leather. 

Q. vVell, was it not the market price fo r the leather 
tanned in chrome? A. Certainly not. 

80 Q. You did not mean that, then? A. Certainly not. 
I misunderstood youir question. 

Q. Do you know what the cost of chrome tannage at 
that time was? A. \ ,V ell, approx imately. 

Q,. How much? A. Perhaps four, four and a half 
cents. 

Q. You heard the testimony of this gentle111an who 
i~ doing your work for you now, that the cost of it wc1s 
two cents? A. That was a different matter; that was 
the shank split, and there is practically no work on thc:rn. 



BENJAMINE. BAKER-CROSS. 

Q. There is no work on them? A. Practically not. 
_Q. \1Vhat is the difference in the work of tannage on 

the shank split and the grain split from a shell? A. 
There is a great deal more labor put on it; there is a 
great deal more oil used; it has got to be staked, and a 
gt eat deal more labor, because it is better leather. 

Q. \i\Tell, can you finish the grain split without doing 
all these t hings that you speak about? A. You can, 
but you want to make good leather. To make good 
leather yot1 have got to put in the labor. 10 

Q. In order to make the shank split or the grain split, 
either one, you have got to put labor into it, have you 
11ot? A. The grain split makes cheap leather, and 't 
doesn ·t pay to put a great deal of labor in it. The grain 
goes for an entirely different purpose, and to get results 
you have got to put the labor into it. 

[By direction of the Court, the stenograph~t· 
reads from the answer as follows: "The grai 11 

split makes cheap leather.") 
Q. [By the Court.] Do you mean the grain split? 20 

A. I mean the shank split. 
Q. [By Mr. Riker.] Do you know what these shank 

~plits are used for? A . Various purposes; for inner-
so ling perhaps, maybe for tongues. You are talking 
t!OW of the shank splits? 

Q. Yes. A. \i\T ell, it is frequently tanned in bark and 
used for inner-solings, or they may be tanned in chrome 
a11d used for tongues. 

Q. I should have limited it, probably, to tanned in 
chrome. \i\/hat is it used for? A .. It may be used fo r 80 
tongues largely, or some very cheap purpose, in the, 
tr imming of cheap shoes. · 

Q. [By the Court.] \~That do you mean by "tongues"?, 
A . The tongues of cheap shoes. 

Q. [By Mr. Riker.] Glove leather? A. Yes. 
Q. Trunk corners? A. I don't know. 
Q. Bag linings? A. I could not tell you; I am 1wt 

famil iar with any except the shoe leather. 
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Q. You do not know much about those classes of 
leather? A. Not trunk leather. 

Q. You do not know how careful the process is for 
making tha.t kind of leather for those uses? A. Bags 
and trunks? No . 

. Q. You do not know anything about that at all? A. 
Only the shoe leather. 

Q. Well, Mr. Baker, the splits from the shell when 
tanned in bark, I understand you to say, were of no use 

1 o tc you at all? A. The splits, the shell splits? 
Q. Tanned in bark, or vegetable tan, ,~ere of no use 

to you? A. We sold them. 
Q. You sold them? A. To be sure. 
Q. Well, where did you get them to sell ? A. 'Nell, 

we owned them. 
Q. But where did you get them? A. ·when the grain 

was split from the butt, the graih went to Bristol. 
Now, later than this period we have been speaking of 
the shells, the splits, were sent to Massachusetts, and we 

20 had them tanned in bark, and then they were sold Io, 
shoe leather; the splits were tanned in bark and sold for 
various kinds of shoe lea.ther. 

Q. But I am asking you now about the shell split; 
of the character of the one that you picked up in Gu i-
gues's factory late in 1904, tanned in bark, or veg'etable-
tannage. A . That was the grain I picked up, tanned in 
vegetable. 

Q. \i\T ell, in that case the products were a cordovan 
and the split, were they not? A. I knew nothing of 

30 the split up to that time. 
Q. \,Vell , that particular grain split that you saw~ 

perhaps the word "g:rain" is confusing, but that par-
ticular part that you saw tanned in bark or vegetable-
tanning was of no use to you? A. No. 

Q. \,Veil, did Mr. Guigues explain to you why he 
happened to be experimenting in taking off that par-
ticu lar kine\ of a grain split, or grain, with a spli tting 
machine? A. He did not. 

Q. Diel you ask him? A . I don't think that I did. 
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Q. You had no curiosity to know why he hacl been 
taking off that particular grain in that particular way 
off of a vegetable-tanned butt? A . l supposed he was 
tell ing me the truth, that he hacl been experimenting 
to fine\ how we could get better results than we had been 
getting. 

Q. But those particular results were upon hides that 
hacl not been tanned at all, were they not? A. That 
came when we commenced to experiment, to see if he 
could get the grain and tan it in chrome. 10 

Q. \i\lhy was it, if you can remember, if there is any 
reason .that you can think of now-why did you not 
inquire as to the purpose that he had in spl itting off a 
vegetable-tanned butt a grain split? A . l had no sus-
picion whatever that he was doing it or why he should 
do it. 

Q. But he told you he was experimenting with it? 
A . Yes, and I believed just exactly what he told me, 
that it was an experiment and had gone no further, and 
we tried it before it was tanned to see if we could get 20 
a grain that was good enough to go into chrome. 

Q. But he told you that he had done it before tan-
ning, did he not? A. I had it there, to be sure. 

Q. And he demonstrated that he not only had, but 
could? A . Yes, sir. 

Q. And did do it then and there? A. Yes. 
Q. And that was on untanned leather? A. On tan-

ned leather. 
Q. On tanned leather he showed you-you had 

picked up a piece of the grain? A. Yes. 30 
Q. And, upon inquiry, he told you that he had been 

experimenting, and that he could spli t off the grain 
on leather that had not been tanned? A. I-Ie thought 
he could, and we immediately took some butts and tried 
it. The fit0st weren't entirely satisfactory, because they 
weren't split uniform in thickness; he said he would 
adjust his machine and thought he could do better, 
which he did. 

Q. He said to you at that time words which con-
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veyed to your mind the impression that he had not ~1p 
to that time split leather that had not been tanned ? /l. 
Yes. 

Q. Then, when in reply to your inquiry, he sa id, "I 
have discovered a new way of handli ng the cordovan; 
I can run it through the spli tti ng machine an"d split off 
the grain and save the grain and make a good cordo-
van out of the shell ," he was referring then to leather 
that had b"een tanned, was he not? A . Yes. 

] O Q. And it was not until he made this experiment in 
your presence, then, that he ever succeeded in makillg 
a split of leather that was not tanned? A . That \\"as 
my first knowledge of it. 

Q. vVell, did he say that had ever done it before? 
A. He said, "vVe wi ll try it and see," and we imme--
diately went to the splitting machine and tried it. 

Q. Then why did he experiment on that thing in-
stead of continuing the experiment th at he had already 
made on bark-tanned leather? A . He knew that the 

20 bark-tanned leather would be no good fo r us to japaP, 
to finish into patent leather. 

Q. \~Tell, he was working your stuff. was he not ? 
A. Yes. 

Q. And his exper iments were cond ucted on a li ne 
of work that was of no possible advantage to you? 
A. I guess the trouble was he lied. 

Q. Well , that is an easy way out of it. A. Well , I 
think that is the correct way. 

Q. vVell, other people can do the same th ing . Then 
30 your only explanation is that he was lying? A . It is 

ce rtainly a good explanat ion, that he lied at the time 
about what he had been doing·. 

Q. He had not been experimenting then? A . He 
had been doing it right along ancl sell ing the grains and 
fini shing the spl its in the cordovan. 

Q. And selling something that was of no value tc 
you? A . For our purpose, in tha t condition. 

Q. And, so far as you knew, prior to that time that 
pa rticular buffing-we will call it hand buffing-had 
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been wasted, gone into the refuse box? A . 'VVe sup-
posed that he ha.cl them shaving that grain, as was the 
general custom in making cordovan, and making better 
leather. If we had known that he was splitting those 
off we certainly would have stopped it. 

Q. 'When you found that by reason of his experiment 
he had succeeded in ta.king a grain split, or a grain-
would not that properly be called a buffing, a machine 
buffing? A. You mean if it had been one? 

Q. Yes, after bark-tanning. Isn't that properly 10 
called a hand buffing? A . ·well, perhaps it is. l 
didn't understand that term. 

Q. Now, at that time, whenever that was, Mr. Baker, 
·you had demonstrated before your own eyes the fact 
that he had been taking off of the vegetable-tanned, at 
least, a buffing, a machine buffing? A. Yes. 

Q. And he demonstrated then and there that off of 
the hides before they were tanned he could also take 
off a machine buffing? A . No, sir; I never saw him 
split one of the tanned skins, taking off one of these 20 
splits . 

Q. But you had a buffing in your hand? A. I had a 
grain in my hand. 

Q. \i\lell, that was as good as a demonstration, was 
it not? A . Yes, and I supposed that he had on! y clone 
a dozen or so. 

Q. From that time on you had proved and demon-
strated in your sight that there had been a machine 
buffing taken off of the bark-tanned shell? A . Yes. 

Q. And that he did in your presence take off a. hand 30 
buffing from the untanned? A . No. 

Mr. Skinner-I object. That is assuming a 
fact not proved. The term "buffing" tends to 
confuse the witness, and it is contradictory of 
the evidence. 

The Court-I will let the answer stand. Ii 
the witness is embarrassed by the form of the 
question, he can say so. 

[Question read.] 
41 COR 
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Q. vVhen you say "No" to the last part of that ques-
tion, Mr. Baker, do you mean to say that there was nut 
a splitting of the butt not tanned done in your presence? 
A. Repeat that question. 

[Question read.] A. I have testified that he spli t 
about half a dozen. 

Q. So that from that time you had demonstrated by 
Mr. Guigues himself by the production, or the dis-
covery, of the bark-tanned leather, and by the process 

10 itself, that he could and clicl split from the butts of the 
hides that you sent there to be tanned a grain split? 
A. Just read that question, please. 

Q. [Question read.] A. vVell, he had been splitting 
the grain after it had been tanned. 

Q. You knew that? A . At that time I did not. 
Q. \~Tell , you saw it then, at any rate? A . I saw 

two or three pieces perhaps. 
Q. And he told you he had been do ing them, in 

answer to your inquiry? A. In a very small way; I 
20 got it from him that he hadn't clone over half a dozen 

or so; I understood it so. 
',Q. And you saw him doing the other thing there? 

A . Yes, splitt ing before tanning. 
Q. And the piece of bark-tanned or vegetable-tanned 

kather that you had in your hand was a nice piece of 
leather, was it not? A . For that kind. 

Q. Did you inquire how many of those things he had 
made? A. I understood from him only a very few; 
perhaps less than a dozen. 

30 Q. I asked you, whether you inquired of him how 
many he had made? 

'I'he Court-I asked the witness some time 
ago whether he made any farthe r inquiry or any 
inquiry after this statement, and he said no. I 
suggest that we have gone over this a good 
many times. 

Q. Now, in your visit to the Guigues factory .in the 
latter par t of the year 1904, I understood you to say 
that you went wherever they were handling the leather? 
A . Yes. 
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Q. Did you go on the top noors of the Monroe st reet 
and Madison street buildings? A. I don't know about 
that; I am not so fam iliar with the building; I couldn't 
tell you what floors where the va rious processes were 
carried on. 

Q. \Nell, did you go to the parts of the factory where 
the drying processes were carried on? A. Perhaps, 
bu,t very seldom. I t was generally very hot there. 

Q. Diel you go in to the finishing and shipping room? 
A. That is where I spent most of my time. 10 

Q. Diel you notice this partitioned-off place that has 
been testified to? A. I paid no special attention to the 
buildings or the various rooms. 

Q. [By the Court.] Diel you notice it? A . I can't 
recall any such room. 

Q. [By Mr. R iker.] You do not remember any such 
room? A . I don't remember. 

Q. \ i\lhen I recall to you the evidence that it was im-
mediately ad joining the door to the fi ni shing room, 
does that recall it to you? A . \ i\l ell , I paid no special 20 
attention ; I don ' t recall that. 

Q. You do not recall it? A . No, sir. 
Q. You did not notice any windows with black mus-

lin ·tacked up against them? A . I don't remember any-
thing of the kind. 

Q. I-low often were you in that finishing room dur-
ing 1904 and 1905? A. I couldn't tell you. 

Q. Once every two or three weeks? A. I think so. 
Q. Except the time you were in Europe? A. I think 

likely. Bo 
Q. You were in Europe at the Russ ian fair, were you 

not, buying colt hides an d horse hides? A. Part of the 
time I was there. 

Q. 'vVere those part of the material that you sent to 
the Guigues facto ry to be tanned? A. Yes. 

Q. Do you know, Mr. Baker, how the goods were 
shipped out of the Guigues factory to you . by what 
agency? A . By rail. 

Q. F rom the factory itself? A. No. 
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Q. T11e factory hasn't any rail? A . No. I suppose, 
naturally, -they had to haul them to the station. 

Q. Well, you do not know who did that? A . No, I 
knew nothing about that. 

Q. vV,hat was your first transaction with Lichtman? 
Diel you have any? A. Yes. 

Q. vVhen? A. In the latter part of 1905. 
Q. What was that? A. I sold him some butt shell 

spl its. 
10 Q. vVhere did you sell them to him? A. He met me 

at the Guigues factory. 
Q. [By the Court.] Which was this, Julius or the 

son? A. Abe. 
Q. [By Mr. Riker .] \,Vell, did you not sell him some 

dry butts? A . A little later. 
Q. How much later? A. I think perhaps the same 

months, in the latter part of 1905, and then 1906. 
Q. And you sold him stock of one sort and another 

through 1906? A. Yes. 
20 Q. In large amounts? A . One quite large bill. 

Q. Diel you not sell him some cow splits in Decem-
ber, 1905? A . I think likely. 

Q. \,Vas not that the first transaction you had with 
him? A. It may have been. · 

Q. Diel you ever see him at the factory before that 
elate-Abe L ichtman? A. I can't recall . 

Q. I am speaking of December, now. A. Yes. I 
can't recall the elates. 

The Court-At what factory, Mr. Guigues's? 
30 Mr. Riker-Guigues's. 

Redirect examination, by Mr. Skinner. 
Q. Mr. Baker, when was the first chrome-tanning of 

the grains split from the butt clone for you by Mr. 
Guigues? A . I think the latter part of 1904 or early 
in 1905. 

Q. You have testified in cross-examination that there 
was a time in the latter part of 1905 when you cliscon-



BENJAMINE. BAKER-RE-DIRECT. 325 

tinued the method of splitting the butt and having it siil it 
separate from the shanks; that thereafter the whole butt, 
including the shanks, was split; and Mr. Riker asked 
you whether that was the time when the chrome-tanning 
began, and you said yes . That was December, 1905; 
you testified that that was in the latter part of 1905. 
Now you say that the chrome-tanning began in 1904, 
and so you testified on cross-examination. I call your 
attention to this apparent discrepancy and ask you to 
explain it? A. \i\Tell, I would like to correct that. The 10 
first chrome-tanning of the grain was from g rain split 
from the butt after the shanks had been cut. 

Q. And that was when? A . That was in 1904. And 
he sti ll continued to make cordovan from the shell , and 
sent us to Bristol the grains to be finished into patent 
leather. Later we stopped cutting the shanks from the 
butts, split the grain from the whole butt; we had the 
g rain the full size of the butt and a split the foll size of 
the butt. 

Q. And from that time on how was that whole g rain 20 
spli t tanned? A . In chrome. 

Q. But before that fo r a yea r there had been chrome-
tanning? A . vVell, for some time there had been 
chrome-tanning in the g rains after they had been spli t 
from the shell, after the shanks were cut from them . 

Q. vVhere were the shanks sent by Guigues shipped 
to, what point ? A. To Bristol. 

Q. The shank splits. A. To l\i[assachusetts. They 
were tanned at various tanneries, part of them in vVo-
burn. 30 

Q. You are refer ring now to the pickled shanks? A . 
Pickled shanks, splits. 

Q. You said that some of the whole hides were dis-
carded because of defects in the hides, they were found 
to be rotten after some stage, and that they went in to 
glue stock. \i\Tas there any regular allowance to Gui-
gues fo r that reason? A . The average percentage 
that we say go to pieces should not be over one per cent. 
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Q. And what would you say was the percentage oi 
the number of pieces shown in the sale to Lichtman to 
the number of butts sent to Guigues for treatment? 

Mr. Riker-Objectecl to as irrelevant and im-
material. I say it is immaterial for the reason 
that it has not been shown yet that there were 
any sales to Lichtman. 

The Court-Yes, there is evidence of sales to 
Lichtman. The witness just testified to some 

10 in 1905, the latter part of 1905. "The first 
transaction with Abraham Lichtman was in the 
latter part of 1905. I sold him some stock of 
one sort ancl another in 1906." That was on 
the cross-examination . 

[Question withdrawn.] 
Q. You said that the market pr ice fo r tanning-

that is, the chrome-tanning-what you agreed to pay 
five cents a foot for-that is, the shanks, the splits, the 
grains split from the butt-was five cents including ma-

20 terial, an_d then_ expla,inecl 1'11at we'.e ,,referring to 
process of tanning, and that by material you meant 
tanning material. .Now, I ask you, Mr. Baker, what 
was the market price of the finished product-that is, 
the chrome-tanned leather-that came to you from Gui-
gues that he had tanned for five cents a foot? A. 
·when finished we sold it for fifteen and twenty and 

. twenty-five cents per foot, averaging at least twenty 
cents per foot. 

Mr. Riker--Now, perhaps I ought to wait to 
30 cross-e.,xamine, but that is eviclently not a re-

sponsive answer to the question. Otherwise I 
shoulcl have objected to the question. They 
sold it after they japanned it. 

Mr. Skinner-I meant it to be finished so far 
as finished in Guigues's treatment. 

The Court-As they received it? 
Mr. Skinner-Yes. 
vVitness-I meant after it hacl been japanncc!. 
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The Court-That appears not to be the ques-
tion . 

Witness-\~Tell, then, shall I answer? 
Mr. Skinner--Yes. 
\~ itness-Fifteen cents a foo t. 

Q. That is, before japanning ? A. Yes. This re-
fers to the shanks? 

Q. No. I understood you to say that you, made ;i 

contract to pay Guigues five cents a foot for tanning 
the grains split from the shell ? A. Yes, sir. 1 O 

Q. Now, I ask you wha t was the value of those 
grai ns split from the shell and tanned by Guigues as 
they came to you, or before japanning, or whatever 
you do with them? A . They were worth from eight-
een to twenty cents a foot. 

Q. Now, you said that the bark-tanned g rain split 
from the shell was of no use to you. \~Tas it of no 
value? A . Oh, it had value, to be sure. 

Q. \~hat did you mean by saying it was of no use to 
you? A. I explained that by saying that we couldn't 20 
japan it. 

Q. Can you tell us, Mr. Baker, how your shipments 
of hides to Guigues for tanning during the period tha~ 
\\·e have been me11tioning as covered by this suit com-
pared with the shipments of the tanned product from 
Gu igues to the Corona people? A. The cordovan; he 
dfrln't begin to ship it for perhaps six weeks or two 
months from the time· he received his first shipments. 
The cordovan was shipped first. The shanks were held 
at the factory fo r some time, until we were ready for ao 
them at Bristol, and then he tanned the shanks in 
chrome. 

Q. Did you ship to Guigues only so much as the fac-
tory in Bristol was calling for or more than the fac-
to ry was calling for or less? A. More. 

Q. More, you say ? A . More than they needed at 
that time, and they accumulated at Guigues's . 
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Recross-examination, by Mr. Riker. 
Q. Now, Mr. Baker, this material that you say was 

turned in by Guigues lo you after tanning, that was 
worth eighteen cents a square foot, what do you refer 
to? A. Grains from the butts. 

Q. Grains from the butts? A. Yes, sir. 
Q. \;vhat about the shank splits, were they wortlt 

eighteen cents a foot? A. No, the shank splits were 
not worth eighteen cents a foot. 

10 Q. They were the splits tanned in chrome that were 
worth eighteen cents a square foot? A. The grains. 

Q'. The grains tanned in chrome that were worth 
eighteen cents a square foot? A. Yes, si r. 

Q. They were the grains from the whole butt thai. 
were worth eighteen cents a square foot, were they 
not? A'. In the beginning they were just the size of 
the cordovan. 

Q. I asked you whether the eighteen cents a foot 
\\"aS for the gra ins split from the whole butt? A. Later 

20 they ca.me from the whole lmtt, and we considered them 
worth as much. 

Q. The shank grains tanned in chrome were always 
worth eighteen cents a foot, were they not? A . 
think I testified that they were worth fifteen cents. 

Q. And the whole grain split from the entire butt. 
you say, was worth eighteen cents a square foot? A. 
Yes. 

Q. Including the shanks? A. Including the shank,. 
Q. So that the inclusion of the grain from the shell 

30 made the shanks worth eighteen cents, when they were 
theretofore only worth fifteen cents? A. Yes. 

Q. 'vVas that the reason why you changed your 
method of treating the grains? A . One of them. It 
gave us a larger spread, a larger surface. 

Q. It gave you a larger spread and a larger surface, 
A . Yes. 

Q. It is the size of the hide, or the grain, rather, that 
adds to the value of it, does it not? A . Size a:1d 
quality. 
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Q. The quality being the same-- A. They are 
worth more in larger than in smaller pieces. 

Q. It is easier to handle them in the japan shop, i, 
i• not? A. Yes. 

Q. Cheaper to work through the japan shop? A. 
Yes, sir. 

Q. It makes a better quality of leather with less 
waste, does it not? A. Yes, sir. 

Q. What . was the size of the grains split off of the 
shell alone that were sent to Bristol? A. They would 10 
probably average five feet, four and a half to five feet, 
I should say. 

Q. Diel you see them? A. Yes. 
Q. ·when you got that average did did you get any 

cordovan at all? A . Yes. 
Q'. ·what kind of cordovan? A. 'vVhat do you mean 

by "what kind"? 
Q. \i\Tell, what quality of cordovan? A. A fair qual-

ity; sometimes they ran light. They were thinner, nat-
urally, than when they bad been shaved; it wasn't as 20 
good quality as if they had been shaved. 

Q. Is it not a fact that when you cut into the shell 
you destroyed the value of the cordovan? A. Not en-
tirely. 

Q. \!\Tell, you materially injure it, do you not? A. It 
is as good as when it is shaved. 

Q. [By the Court.] The cordovan is not as good? 
A. No. 

Q. [By JVIr. Riker .] Now, you say that these pieces 
that were sent to Bristol under your first arrangement 30 
would average how many square feet. A. Are you 
speaking of the grains from the butt? 

Q. Yes. A. Two to five feet. 
Q. And were they of uniform thickness? A. No, not 

always. 
Q. 'Nell, does that have any effect on the value of 

them? A. Sometimes, if they were irregular they were 
not as good as they were when they were uniform. 

42 COR 
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Q. Is it not a fact that they are never of as much value 
when they are not uniform in thickness. A. That is so. 

Q. \1Vhat proportion of them were irregular in thick-
ness? A . I couldn't tell you. 

Q. What valuation do you place on these pieces in the 
shop that you have described there, these five square 

· feet pieces of butt grains? A. Eighteen to twenty cents 
a foot, I believe I stated; that is the smaller ones, off of 
the cordovan shell . 

l'O Q. '!'hose are the small ones? A. Yes. 
Q. vVhat was the size of the shank grains? A. They 

would average three or four feet. 
Q. Apiece? A. Yes, frequently. 
Q. And they were worth how much? A . About 

fifteen cents. 
Q. They were of uniform thickness, were they not? 

A. Generally. 
Q. And the quality, how did it differ from the other 

grain, in what respect was it inferior? A. From the 
20 grain off of the shell. 

Q. Yes. A. vVell, it didn't lay out quite as flat and 
the quality of the grain wasn't quite so fine, drawn clown 
around the edges. 

Q. You say the shank is three or four square feet in 
area? A. According to the size of the butt. 

Q. And the butt is about five feet in area? A . The 
v1;hole grain? 

Q. Yes. A . Yes. 
Q. Vlell, is not the ordinary proportion of a shank to 

30 a butt grain about one to two? A. In what way. 
Q. In size, area, spread. A. The butt is twice as 

large as the two shanks? 
Q. No, as one shank. A. The butt is twice as large 

as one shank? 
Q. Yes. A. It would be just about-sometimes the 

shanks are larger; sometimes the shanks-for instance, 
if we take a five-foot butt, we would probably get four 
feet, three and a half to four feet shanks. 
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Q. One shank ? A. One shank. 
Q. The grain of one shank would be three to four 

feet when the grain from the butt would be five feet; 
is that true? A . The shanks would measure more than 
the shell . 

Q. The two shankS'? A. The two shanks would 
measure together more than the shell. 

Q. You are familiar with these particular pieces of 
hides or leather. How much more would the two shank 
grains together measure than the grains from the shell , 10 
from the butt? A. If we sho-uld take a IO-foot butt, I 
should say the shell would measure about four feet and 
the two shanks six feet. 

Q. Is that a large butt-IO feet? A . No, we have 
had them as large as 20. 

Q. vVhat effect or influence on the comparative value 
of the g rain from the shell and the grain from the 
shanks did the irregularity in thickness of the grain 
from the shell have? A . \¥hy, it would make a di{-
ftrence in the grade that you could put it in when they l!O 
"·ere being assorted; if it was very irregular it wasn'r 
worth as much as if it was regular. 

Q. If it was very irregular it was not worth japan-
ning at all, was it? A. Oh, yes, it could all be jap-
anned. 

Q. \\1hat kind of japanned goods did you make 
there? A. Goods for shoes. 

Q. Tipping? A. Cheap shoes; some of it 11·ent into 
cheap shoes and some into tip[}ing. 

At one o'clock P. M. the Court takes a recess 30 
of one hoU:r. 

After recess. 

Be11_ia.111·in E. Ba/,er resumes the stand in behalf or 
plaintiff. 

Further di rect-examination, by Mr. Skinner. 
Q. M r. Baker, just one question. I th ink you said 

that sometimes Mr. Guigues reported a loss of the stuff 
sent to him in the process of liming, or in some other 
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part of it; I think you said that allowance was made 
to him for that. \i\Tithout recalling anyth ing further, 
that is enough to recall the subject-matter on which I 
want to question you now. On what basis was the 
allowance made? A. By the number of pieces actu-
ally reported as lost. 

Q. According to the number of pieces in each re--
port? A. Yes. 

Q. And did you attempt to give some idea of th,~ 
10 amount of those allowances? A. The average over ,: 

period of time of various lots shouldn't exceed one per 
cent. 

20 

30 

Mr. Skinner-Now, your Honor understands 
that the offer of assignment is still before the 
Court, and with that exception we rest our case, 
and that, I suppose, the Court can dispose ot 
later. 

The Court-It is for the other side to say 
whether they want the case to be closed with 
that reservation or whether they want me to 
decide the question now. Of conrse, I have had 
no time to examine the matter. 

iVIr. Riker-I have this to say about it : that 
one of the grounds of application for a non-
suit will be based upon the question of the ad-
missibi lity of the assignment. 

The Court-Then I suppose I had better rule 
on it now. The assignment is offered and I will 
admit it. 

Defendant's counsel pray an exception to this 
ruling of the Court. 

Exception allowed; let it be sealed, and it ts 
sealed accordingly. 

FREDERIC ADAMS, [L. s.] 
Circuit Co11rt Ji,dge. 

Plaintiff rests. 

[The paper referred to is marked Ex. P7.] 
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Mr. Riker-Now, if your Honor please, I de-
sire to move for a nonsuit on several grounds. 

As I have already intimated, one ground, and 
I will state it as the first ground, is that the al-
leged cause of action has not been shown to be in 
the plaintiff in this case; and the reasons for this 
position are those which have already been urged 
and upon which your Honor has ruled to the ex-
tent of admitting this assignment. 

My second ground in support for the motion 10 
to nonsuit is that there has been no proof in this 
cause showing that these goods came into the 
possession of the defendant, Julius Lichtman, in 
any way; and in support of that position I draw 
your Honor's attention to the fact that the only 
evidence in the case of any detailed character 
which can be supposed to bear upon this case is to 
be found in those yellow sheets, ·which were ad-
mitted in evidence under objection, and are 
headed "3" and "4" in pencil, and that those 20 
things are only a copy, or an alleged copy, of 
books stated to have been kept by Mr. Guigues 
for his own private information, and that if ad-
missible, as they have been admitted by your 
Honor, they do not go to the extent of showing 
clelivery. ·,· 

The next ground for the motion is this: that 
there is no conversation shown . * * 

My next ground is that under the contract of 
J nne 30, 1904, which is the substantive contract 80 
under which the plaintiff in this case lays his 
claim, the articles which are claimed for in this 
suit were the property of Mr. Guigues. 
So that I say that, by the practical interpretation 
of this contract, these very articles which are 
sought to be recovered for in this suit were by 
the contract itself, by the contract as interpreted 
ancl applied tu the state of the art, by_the con-
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tract as applied by the course of deal ings between 
the parties, the property of Mr. A. A. Guigues, 
and therefore, if they came to the defendant, they 
came to him by the act of A. A. Guigues, and if 
it appea rs that they came to his possession by the 
act of A. A. Guigues, they came rig·htfu.Uy into 
the possession of th is defendant. 

I now advance this further ground for non-
suit : That there is no evidence in this cause to 
be submitted to the jury as the case stands now. 
In order to estabiish, or to meet, the burden of 
proof and to establish the cause of act ion in 
trover, it is necessary for the plaintiff to show 
that the goods claimed as they are claimed and 
described-not some goods, not some similar 
goods, but the articles as described in the declara-
tion, came into the hands of the defendant and 
were converted by the defendant to his own 
use. ,:, I submit that there is no evi-

20 dence to go to the jury tending to show that th is 
defendant got the articles that are claimed in the 
declaration. 

30 

I also urge and submit that there is no measure 
of damages that is shown under the evidence that 
can be applied to this cause, if all other questions 
were settled in favor of the plaintiff. 

[Counsel argue.] 
Adjourned until to-morrow, Tuesday, J anuary 

30, 1912, at ten o'clock A. M. 

SlX'l'H DAY. 

TUESDAY, J anuary 30, 1912. 
Met pursuant to ad jou•rnment. 
Present, counsel as before stated . 

The Court-The motion pending is a 1110! ic t. 
to nonsuit. 
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I am not prepared to nonsuit in this case; l 
do not see my way clear to do it, and therefore 
deny the motion. 

Defendant's ~ounsel pray an exception to this 
ruling of the Court. 

Exception allowed; let it be sealed, and it is 
sealed accordingly. 

Circuit Court Judge. 
Mr. MacMahon opens for defendant. 
William 1-I. Stengel sworn in behalf of defendant. 
Direct examination, by Mr. lVIaclVIahon. 
Q. Mr. Stengel, what is your business? A . Patent 

leather of all descriptions. 
Q. How long have you been in business? A. 

Twenty-eight years. 
Q. \,\There is your place of business? A. V\Taverly, 

New Jersey. 
Q. Have you ever had any exper ience in tann;ng? 

A. Yes, sir; twenty-eight years. 
Q. \ i\lhere have you conducted your business? A. 

V'v'ell, mostly all parts of Newark. 
Q. Aa1d during the twenty-eight years in Newark? 

A. Yes, sir. 
Q. Are you acquainted with the customs of the tac-

ning trade? A. Yes, sil". 
Q. Is there any custom in the tanning trade, where 

an owner of hides sends hides to be tanned, as to what 
shall be returned to the owner of the hides anti what 

10 

20 

is retained by the tanner? A. Yes, sir. 30 
Q. \ i\lhat is that custom? A. \Vell, we have had 

tanning clone in all its branches-that is, by comrni,.-
sion work, and one thing a.ncl another--where we gen-
erally expect the whole parts of the hide back; for in-
stance, when they are given out for splitting, or a.r.y-
thing of that kind, such as in the case of the shanh, 
rounclings, and those things, we never expect back, ,:n-
less it is stipulated, but as a usual custom we don't get 
them back. 
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Q. That is, if there is a contract between the owner 
of the hides and the tanner which mentions ccrt;,in 
things that the owner is to get back, does he get b?.ck 
anything but what is mentioned in the contract? A. I 
believe not; we never have. 

Q. And that has been the custom of the trade, ln,· it? 
A. Yes, sir. 

Q. As long as you have been in it? A. Yes, sir 

Cross-examination, by Mr. Skinner. 
Q. You say, Mr. Stengel, that if the contract mr-n-

tions certain things which the owner is to get back by 
trade custom, the owner cannot expect anything bul: the 
things mentioned? A . Yes, sir. 

Q. So that if a butt was sent to a ta;111er to cut off 
the shell and tan the shanks, all you would expect 1,ack 
would he the shanks? A. vVhy, yes, sir. Wel1, ask 
that again. 

Q. If you sent a whole horse hide b~1tl to a tau1er 
with instrnctions, or under a contract bv which he 20 · agreed to tan the shanks, you would not expect any-
thing back but the tanned shanks? He would keep all 
the rest of the butt, would he? A. \Ve have had vc-ry 
little to do with butts, very little. Usually our horse 
hides are fronts. They cut them off and sell them to 
the razor people. The butts from the colt skins ~.re of 
sc- little value and so small that it didn't pay us tn tan 
them for patent leather purposes. \Ve sold their, to 
somebody for razor strops. But horse-

Q. You say the butts were not use to you for tan-
SO ning? A. That is, off the colt skins, they were so 

small . 
Q. [By Mr. Riker.] For japanning? A. For jap-

anning, they were so small. 
Q. [By Mr. Skinner.] Diel you send the butt encl 

t,_, the tanner, or did you cut it off before the hide went 
to him? A. \~Te cut it off before the hide went to 
them. 

Q. Bu,t if you had not cut it off, and then sent it lo 
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him with instructions to tan the rest, you would not 
expect it back? A. What? 

Q. If you did not cut it off, and sent it on to him 
with the other part that he was to tan, you would not 
expect to get that butt back, would you? A. \,Vcll, 
that depends upon the agreement we ma.de with him. 

Q. \,\fell, in the absence of any agreement, would you 
not expect to get that back? A. \~lhy, I guess so; yes, 
sir. 

Q. It would be of value as leather, but of no use to 10 
you? A. Yes, sir. 

Q. It would be of value as leather ? A. \,Veil, yes, but 
it would be a very small trifle; that is, on the colt skin. 

Q. But small as it might be, if it were of value as 
leather you would use it, would you not? A. Yes. 

Q. And that is why you would expect it back, is it 
not? A. Yes. 

Q. If you sent the whole hide to a tanner with in-
structions to cut off the butt and tan the fronts, the 
fronts being all that you needed in your patent leather 20 
business, you would expect the whole thing back, would 
you not, that he cut off? A. Usually we got them back. 

Q. 'Nell, I mean in the absence of any contract cover-
ing that point, that is what you would expect under the 
trade usage? A. \,V ell, we usually cut the butts off be-
fore we sent them to the tanner. 

Q. But if you did not, if your contract was silent on 
that point, under this trade custom you would not expect 
him to keep- A. \,Vell, that is something I don't know 
anything about, •because we usually cut our butts off fi rst. 30 

The Court-The witness' knowledge of a cus-
tom must be derived either from his own experi-
ence or from knowledge of the experience of 
others, or both. 

Q. Have you any knowledge of the trade custom other 
than that derived from your own experience? A. iVLy 
own experience only. 

Q. Ancl in your own experience you have sent the 

43 COR 
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butts to the tanner to be tanned as to the butt or any part 
of it separate from the rest of the hide? A. No, sir. 

Q. Your experience does not cover that? A . No, sir. 

Redirect examination, by Mr. Mac!Vlahon. 
Q. Mr. Stengel, you were asked the question that, if 

a butt was sent by you to have the shanks alone tanned 
whether you would expect the shell back-

Mr. Skinner-I object to any further question-
1;) ing of the witness, in view of the fact that the 

last question shows that his quali fication to testify 
as to trade custom is limited to hi s own experi-
ence, and he says, according to his own experi -
ence, he has never had any dealings of this kind: 
sending the horse butt to the tanner to be tanned. 
If that does not completely disqualify him to 
testify as to that particular case, I cannot see how 
he could be more disqualified. 

The Court-I will not interfere 1-vith the ex-
20 amination. 

Plaintiff's counsel pray an exception to this 
ruling of the Court. 

Exception allowed; let it be sealed, and it is 
sealed accordingly. 

Circivit Cowrt Judge. 
Q. You were asked if a butt was sent by you to be 

tanned only as to the shanks, whether you will expect 
the shells back and whether those shells have any value. 
Now, the shell is what part of the butt? A. The shell? 

SO Why, it is sort of a round piece on the colt skin perhaps 
about as big as your hand, on a horse hide perhaps about 
a foot square-the shell. 

Q. And is it the skin side or the flesh side? A . \Vhy, 
that usually comes under the grain. 

Q. [By the Court.] You mean beneath the skin? A. 
Yes, sir. 

Q. [By Mr. lVIacMahon. l And to procure that article 
when the butt is tanned in bark, how do you get the 
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shell? A. VVhy, usually-well, my experience is very 
limited on that. I can only say from what I have seen of 
it clone. 

Q. Yes. A . Usually shaved off or split off. 
Q. What is shaved off the shell? A. The g rain. 
Q. And as it comes off, what is it, the part that 1s 

shaved off? A. Offal. 
Q. Now, if the tanner is able to take that off in one 

piece, is it still offal? A. I should imagine so. VVe have 
the same experience in our line of regular patent leather. 10 

Q. And if the tarn1er is able to save this refuse, vr 
offal, in another form, is it still his? A. I should 
in1agine so. 

Mr. Skinner-I do not want to keep repeat-
ing my objections. :My objection would go to 
this entire line of examination, my objection 
being that I thought he had shown his lack of 
qualification in this particular case. I want to 
be understood as to be objecting to the entire 
line of testimony, and I want my exception 20 
noted . 

The Court-I so understand it. 
Exception allowed; let it be sealed, and it 1s 

sealed a.ccorclingly. 
fREDllRIC ADAMS, [L. s.] 

Circuit Court Judge. 

Q. Although you have not had, perhaps, very much 
experience with horse butts alone, your experience has 
covered the lea.th er trade generally, has it? A . Yes, BO 
sir; in all its lines. 

Q. And in speaking of this custom you arc basing 
your knowledge on the experience gained on the leather 
trade generaJly? A. Yes, sir . 

Mr. Skinner-You are leading the witness 
very much. 

The Court-The quest ion is a leading one. 
You may ask the witness what he bases his 
knowledge of the custom upon, putting- it in a 
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fo rm that is not leading. If it is objected to as 
leading, I sustain the objection. 

Q. Upon what clo you base your knowledge of the 
customs of the tanning trade, if not upon the butts 
alone? A. We send cons.iclerable work out for con-
tract work, such as spl itting leather, buffing leather, 
splitting horse fronts, all that sort of thing. \Ve have 
hacl several horse fronts split by Quigley & Company 
here some years ago, and the fleshings were so small off 

10 of them that we never expectecl-
Mr. Skinner-I object to specific instances. 
The Court-The question is a general ques-

tion ancl may be answered in a general way. 

By the Court. 
Q. vVhat are the general sources from which you 

get your knowledge of the custom? A. vVhy, by tan-
ning leather in all its-

Q. That is, by your own experience? A . Yes. 
20 Q. Anything else? A. No. 

By Mr. MacMahon. 
Q. Ancl have you or have you not dealt with other 

tanners? A'. Have we dealt with other ta11ners? 
Q. Yes. A. Yes, we have hacl-
Q. You spoke of commission work. \~That clo you 

mean b,Y "commission work"? ,A. vVell, in our gen-
eral line; that is, in om-we haven't tanned any colt 
ski ns or horse fronts in some two or three years; I 

30 mean in our regular patent leather, such as bark leather. 
Q. Do you or clo you not mean that you sent it out 

to be tanned fo r you? A. Yes, sir; considerable work. 
Q. Now, this fall-off ancl things of that kine!, is that 

confined to butts alone, or does it extend to the general 
hide? A . vVhy, it extends to a11 grades of goods. 

Q. A11 grades of goods? A. Yes. 

Recross-examination, by Mr. Skinner. 
Q. Mr. Stengel. you would not ca11 the buf11ngs from 

the shell of the horse hide offal, would you? A. \~Tell. 
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as I say, my experi ence in horse bulls has been very 
• limi ted. 

Q. \ \/ell , i{ it is good enough fo r buffing it is not 
offal, is il? A . \,\Tell , good enough fo r bu ffing-

Q. Buffi ngs. You know what buffi ngs a re, do you 
not ? A . Yes, sir. 

Q. \,\Tell , now, if they are good enough fo r ·buffin gs, 
it is not offal, is it? 

Mr. iVIaclVIahon- I obj ect to the questi on as 
not being specific enough . If the question is as 10 
to a buffing from a cow hide being valuable, or a 
buffi ng from a colt or horse ski n, it ough t to be 
so asked of the wi tness. 

Q. Do you know any di ffe rence between the value of 
buffi ngs from a cow hide and buffi ngs from a horse hide ? 
A . I ought to know, yes . 

Q. You know about the cow hides, do you? A . Yes, 
sir . 

Q. Are they valuabl e? A . They are worth about fi ve 
cents a foot. 20 

Q. Are they offal ? A . W hy, they arc taken off in 
cme la rge-

Q. J\n swer my question. please. Are they offa l ? A . 
Xo. sir. 

Q. Do you know whether the buf-fings from horse 
hides a re offal ? A . They are taken off in so small a 
piece, they are generally quoted as offal. 

Q. So small api ece as wha t ? A . \Veil , perhaps about 
4 feet, 3 feet. 

Q. Do you take off a piece 3 or 4 feel? A . Yes, sir; 30 
from a horse butt it ,m u.lei go about 3 or 4 feet. 

Q. Never sent any of those to any tanner to be tanned , 
those pieces of horse butt, did you? A . No, sir. I have 
seen lots of them. · 

Q. And clo you say that a piece spli t from a horse butt 
the size of the butt fo r buffi ng, containing . say, S square 
feet, is of no value and is treated as o ffal ? A . Of ,·cry 
li ttle value. 
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Q. Is it treated as offal? A. Usually. Vve send 
splitting out identically on cow hides. 

Q. You are talking· about cow hides, a re you? I 
understood you to say that your experience in the tan-
ning of horse butt was practically nil? A. Yes. 

Q. I want to ask you, then, please to confine yourself 
to your experience, and if you are speaking of cow hides 
and cow hide butts, to indicate that to us. A. You asked 
me to compare the difference between cow buffings and 

1 O the buffings off the horse butt. 
Q. Yes. A . I have never had any experience in split-

tiny them, but I have seen tons of them. 
Q. Tons of what? A . Of buffings. 
Q. Split from horse butts? No, spl it from hides. 

say that I have seen lots of horse butt buffings. 
Q. Split from horse butts? A . Yes, sir. 
Q. Were they not colt skins? A . \¥ell, I will tell you. 

A colt skin is so small-
Q. \,Vere not these colt skins? A. No, these measured 

20 from 4 to S feet. 
Q. Square feet, you mean? A. Yes, sir. 
Q. Ami you have seen those? A. Yes, sir. 
Q. You had no personal dealings with reference to 

them? A. No, sir. 
Q. And you do not know anything at all of the con-

tract terms under which those buffings had been split off? 
A . No, sir. 

Q. Or tanned? A . No, sir. 
Q. They were of va lue, were they not? A . Of small 

HO val ue, because they were very uneven, those that I saw. 
Q. Then they were not split off for uniformity at all? 

A . Not what I saw. 
Q. And in some places so thin as to very much reduce 

the value of the whole piece? A. Yes. 
Q. They were something more than glue stock, \\'ere 

they not, even then? A. Yes, si r ; these were tanned that 
I saw. 

Q. You do not tan anything that goes into glue stock, 
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clo you? If a thing can be tanned you clo not put it into 
glue stock, clo you ? A . No, sir; gene.rally pates, 
shanks, horns, heads, all that sort of thing goes into 
glue stock. 

Q. But I say if it can be tanned you do not put it into 
glue slock-i f it is capable of being tanned and used as 
leather? A . If it is tanned it would not be any use as 
glue stock. 

The Court-If it is tannable? 
Q. Capable of being tanned and used as leather com- 10 

mercially, you would not put it into glue stock? .A . No, 
SJ L 

Q. Or fertilizer? A. No, sir. 
Q. Or offal? A . No, sir. 

Further di rect examination, by Mr. MacMahon . 
Q. Mr. Stengel, if an owner of hides made a con-

tract with a tanner to send a certa in number of horse 
hide butts fo r tanning, and agreed to pay ten cents a 
square foot for shell and five cents a square foot for 
shanks, and the tanner agreed to tan the shells of all 20 
horse hide butts with hark tan and finish them in a 
cordovan, and to tan in chrome the shanks of all horse 
hi de butts which he received from the owner of the 
hides with a smooth fin ish so that they can be japanned, 
all of said shanks which are suitable for japanning, and 
to finish all of said shanks that are unsuitable fo r jap-
ann ing with a dull finish suitable for topping stock, 
would the owner of the hides be entitled to receive any-
thing but those manufactured articles mentioned in the 
contract from the tanner? A. I shouldn't imagine so. 30 

Q. And upon such a contract, where the owner sends 
butts for tanning and as part of the product is to re-
ceive shanks tanned in chrome, what does the te rm 
"shanks" there mean, is it the grain or the fleshing, or 
both? A . Diel you, say "split" there? 

Q. No, to tan in chrome the shanks and finish with 
a smooth finish so that they can be japanned. A. I 
guess that is the grain, because the spli t is of very little 
value. 
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Q. Can the split be finished for japanning, or is it 
commercially finished? A . No, usually usecl for pasted 
insole stock. 

FuTther cross-examination, by Mr. Skinner. 
Q. 'Nell, Mr. Stengel, it would make a difference, 

though, in this same question that Mr. MacMahon has 
just put to you, if the contract also provided that the 
tanner was to make from all horse hide butts received 

10 within the period of the contract merchantable leather 
of as good quality as can be produced from the raw 
srock received? \i\Toulcl not that make a difference in 
you,r answer? A. Yes, sir. 

Q. Now, as a matter of fact, Mr. Stengel, your own 
leather that you send to the tanner to be tanned is cow 
hide leather, is it not? A. Cow hide. \~1 e have clone 
almost every kind, calf skins, colt skins and horse 
fronts. 

Q. Principally cow hide leather? A. Cow, steer 

20 and bull. 
Q. 'Nell, Mr. Stengel, if you send a cow hide to the 

t2.11ner to be tanned, would you permit him lo cut off 
a shank measuring three or four square feet and keep 
it? They don't run that large. 

Q. ·well, would you permit it if they did? A. Yes, 
sir; we wouldn't have any use for them on a shank. 

Q. On a shank? A . Yes, sir. 
Q. They would not be of any value? A. N'o, sir. 
Q. Could you not sell them? A. No, sir; the glue 

30 stock man keeps that ; that is, the man that does the tan-
ning. Then we have the same rule in splitting. vVe 
send out stock to be split, the man cuts off perhaps two 
or three inches off each of the shanks, what we call the 
knuckle, or, in other words, the breast of the cow; usu-
aliy keep that and keep the trimmings. 

Q. That is, two or three inches? A. \~Tell, this would 
perhaps be on each side about 5 inches square; in other 
words, a foot-

Q. But you let him cut it off, a p,iece of leather meas-
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t:r ing perhaps 2 feet each way? A. ;\;o, sir ; not on a 
cow hide, because a cow hide is too valuable. 

Q. \•Yell, a piece that was 3 feet one way by 1 foot 
another? A . No. 

Q. vVell, is it not only the small trimmings that you 
are speaking of that you let him cut off and keep? A. 
Yes, sir. 

Q. S uch as is necessary for the trimming process as 
part of the tanning? A . Yes, sir. 

Q. And that is all, you say? A . Yes, sir. 10 
Q. Everything that he need not cut off in the trim-

ming process you would expect back, would you not ? 
A . Yes, si r. 

Q. And if he did cut off more in the trimming than 
was necessary to the proper tanning of the hide, it would 
be dishonest trimming, would it not, at your expense? 
A . I imagine so; yes. 

Further direct examination, by Mr. i\liacMahon . 
Q. Does a cow hide differ from a horse hide ? A . 20 

Yes, sir ; a cow hide is very regular shape-that is, they 
generally measure very near square-a cow or steer hide 
-whereas a ho-rse or colt is very irregular. 

Q. And how about the thickness of the hide? A. A 
cow hide perhaps after it is in its tanned state would be 
quarter of an inch thick. 

Q. \i\loulcl it be uniform or not? A. Uniform almost 
to the edges. 

Q. How is a horse hide, is it uni form? A . No, sir. 
Q. And can you get the split off a horse hide that you 30 

can get off a cow hide? A. No, sir ; nothing but fl esh. 
Q. What is nothing but flesh? A. \i\lell, they are gen-

erally split in the pickle or in the lime. 
Q. You are speaking of horse hides? A . Yes, sir. 

\i\l e have in several instances tanned them in furniture 
leather in bark, whereas it swells almost twice its normal 
size, in bark leather. 

Q. \i\lell, when you said that you could not get a split 
44 COR 
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off that would be anything bl!'t flesh, you were referring 
to the fronts, were you not? A. Yes, sir; the fronts. 

Q. That would not apply to the butts, would. it? A. 
No, si r. 

Q. Is the flesh in the butt as good as the flesh in the 
front? A . About the same thing. 

Q. The same size? A. Usually thrown into g lue 
stock, yes. It is very ragged stuff. 

Q. Is it regular ? A . No. 
10 Q. What is the object of taking the fleshing off the 

:;hanks of horse butts? A. I don't know much about 
that. 

F urther cross-examination, by Mr. Ski nner. 
Q. The butt is the thick part of the hide, is it not? 

A. Yes,sir. 
Q. Twice as big as the front, roughly speaking? A. A 

hard substance; yes, sir. 
Q. Then the splitting proposition is very different 

20 when applied to the butt than when applied to the front, 
is it not? A . Yes, sir. 

I oseph F. Roller, sworn in behalf of defendant. 
Direct examination, by M r. MacMahon . 
Q. Mr. Rolle r, what is your business? A. Tanner. 
Q. ·what concern are you with? A . H. F . Sommer 

& Company, 229 Hamburg place. 
Q. How long have you been with him? A . Seven 

30 years. 
Q. And before that what was your business? A. 

Tanner. 
Q. How long have you been in the tanning business? 

A . I guess about twenty years. 
Q. 'And where have you conducted t.hat business? 

A . What is that? 
Q. \ ,\1here have you been tanning in the last twenty 

yea.rs? A . V\/ ell , I was on here seven yea rs, and I was 
superintendent in Lauder's fo r five yea rs and a half. 
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Q. vV here is that, in Newark? A . No, that was in 
Philadelphia. J\;nd I was in my brother's place fo r, l 
g uess, a year, and I was in Schoenberg's, I guess, for 
three year&--superintendent. 

Q. \ ,Vhat kind of bides did you tan? A. vVhere, 
here? 

Q. Anywhere. A . \,\Tell, I tanned all kinds of hides, 
horse hides, calf ski ns, goat skins, sheep skins. 

Q. Have you ever tann ed horse hides ? A . Yes, sir. 
Q. W hat parts of horse hides? A . \,\Tell, I have 10 

t;innecl the fronts, and I have tanned a few butts, very 
few , though; I tanned a few in Newark here with the 
concern I am with now. 

Q. Have you tanned hides for other people? A . 
vVell, we did in my brother's place. 

Q. Is there any general custom in the tanning tracle-
Mr. Skinner-I would like to ask him a ques-

t ion as to his qualification before you ask that. 
Mr. MacMahon-All right. 

By Mr. Skinner. 
Q. 1' hen the only experience you hcJ ve had in tanning 

fo r other people has been in your brother's place? A. 
In my brother's place, yes . 

Q. And you were there a short t ime? A . About a 
year. 

Q. And I suppose thcJt the re you actually conducted 
the prncess of tannnig, did yon not? A . I run the 
whole place ; es, sir. 

llO 

Q. How long ago was that? A . That was in the ao 
early part of 1904, in January, abou t January, 1904. 

By Mr. MacMahon. 
Q. Have you tanned the hor, e butts? A . \ \Tell , I 

say only a few of them, in the place where I am now, 
just for an experiment, that is all. 

Q. Did you ever produce cordovan? A . No. sir. 1 
have tried to make patent leather out of it. 

Q. vVhat did you use, what part of the butt, 11·he11 
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you tried to make patent leather out of it? A. The 
grain side. 

Q. What did you do, split the whole butt? A. No, 
I just took the flesh part off; I wanted it real heavy. 

Q. How did you take it off? A . Split it off. 
Q. And what is that product, is it offal or glue stock, 

or what? A . \!Veil, we th rowed it into glue stock. 
Q. Can you tell me whether that was in accordance 

with any custom of the leather trade? 
10 The Court-Let us be sure that Mr. Rollc1 

understands just what we mean by custom, as 
distinguished from a man's individual experi-
ence. 

Q. Is that flesh part that you trimmed off of any 
value? A . No, sir; not to us . 

Q. What? A . No, sir. 
Q. How would you class it, in classifying it as a 

product of the bide, is it leather, offal, glue stock, or 
what? A. I will tell you. I split them off in the raw 

10 state, and, of course, the flesh part was too light; you 
never could make anything out of it. That is the rea-
son I threw it in glue stock. 

Q. Have you ha.cl experience in tanning leather for 
other people? A. Yes, sir. 

Q. And tanning leather under contra.ct? A. Yes, 
sir. 

Q. V\/ell, now, as a tanner, if you had a contract with 
the owner of hides whereby the owner of the hides 
agreed to ship to you so many dozen butts a clay for tan-

::lO ning, and agreed to pay ten cents a square. foot for 
shells and five cents a square foot for shanks, and you, 
on your part, agreed to tan the shells of all horse hide 
butts recei·ved from the owner in bark-tanning and finish 
into cordovan, and also agree to tan in chrome the shanks 
of all horse hide butts with a smooth finish, so that they 
could be japanned, and to finish all of the shanks that 
were unsuitable for japanning with a dull finish suitable 
for topping stock, and you also agreed to do all the work 
done under this contract in a first-class manner and to 
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make from all horse hide butts received merchantable 
leather of as good quality as could be produced from the 
ra\\" stock, what would the owner be entitled to receive 
back? 

The Court-Your question, taking the situa-
tion as it stands on the examination of this wit-
ness, seems to ask for his individual opinion as 
to what would be done in a given case. There is 
no reference to any custom in the question or ex-
planation to the witness as to "·hat a custom is 'LO 
or what lawyers and courts mean by a custom. 
It seems to me your question is somewhat in ad-
vance of your foundation. 

Q. I \\"ill ask you this question, Mr. Roller : ·when 
hides are tanned by a tanner for the owner of the hides, 
is there any custom as to disposition of the glue stock 
and offal? A. \1\/ell, it was in our place. 

Q. \1\nhat was that custom? 
Mr. Skinner-I object to that. '.l'hat is limi ted, 

as your Honor suggests. 20 
[The stenographer reads the preceding ques-

tion and answer.] 
The Court-That is no evidence of a custom, 

of course; that does not of itself prove any cus-
tom. 

Q. vVas the custom in your place the same as the cus-
tom in other tanners' places? A . \i\T ell, I couldn ·t say 
that. 

Q. Don't you know anything about that? A. \~Te 
have turned out horse hides for different people, and the 80 
glue stock all went together; we never kept it separate 
for anybody. 

Q. By "glue stock" what do you mean? A . That is 
the fleshing and the trimming, the shanks, and one thing 
and another-the tits. 

Q. \ i\Then the shank is spoken of to be tanned, coming 
from a horse butt, what does "shank" mean; docs it 
mean the grain side or the flesh side, or both? A . That 
means the grain side, you want the grain side finished up. 
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Q. i\ml it does not call for the fini shing of the flesh 
side at all , does it? A. J\'o, sir. 

Q. When shells are to be tanned into cordovan in 
bark, what part is to be tanned? A . The grain side, I 
think. I don't know much about the butts. 

Q. You do not know much about that ? A. No, sir; 
that is, in the cordovan leather; I know in patent leather. 

Cross-examination, by Mr. Skinner. 
10 Q. Mr. Roller, you never tanned the shells of horse 

hide butts, did you, for cordovan? A . T he shells of 
the~the butts? 

Q. The shells of the butts fo r cordovan leather? A. 
Tanned the whole butt. 

Q. F or cordovan? A . No, fo r patent leather. 
Q. But you never tanned the shells,- that special tan-

ning that is prepararory to the use of them as cordo-
van? A. No, sir. 

Q. You do not kno11· anything about that, do you? 
20 A. Only I know I tanned them for patent leather, split 

them and everything else. 
Q. But not for cordo,ran? A . No, sir; not fo r cor-

dovan. 
Q. And you said the flesh part of the butt goes i1,to 

the glue stock? A . It did with us; yes, sir. 
Q. A:ml, at any rate, you were testify ing-when you 

said that you were saying what happened to you, in 
your place of business? A . Yes, sir. 

Q. Not any general custom? A . Vlell, I don·t know 
3 o anything about anybody else's business. 

Q. And you do not know anything at all about the 
terms of the contract under which the work was being 
clone in the place of business that you refer to, clo ym1, 
A . 'I'he contract with my brother, you mean? 

Q. Yes. A . I didn 't know anything about the con-
tr"ct, but I hacl the-

.Q:. And the reason the flesh part went into the glue 
stock was because it was not worth anyth,ng as leather. 
was it ? A . No, sir: it wasn't worth nothing. 
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Q. It was not worth anything as leather ? A . Ne,, 
sir. 

Q. That is why it went in to the glue stock? A . Tli;it 
is why it went into the glue stock. 

Q. If it had been worth anything as leather it would 
not have gone into g lue stock, would it? A . vi/hat, 
the Aeshing? 

Q. Yes. A. I t is never worth anything . 
Q. But _if anything is of value as leather you would 

not put it in to glue stock, would you? A . No, if you 10 
could get the grain off the Aesh you would do some-
thing with it; but you can't do nothing with Acsh, it is 
imposs ible. 

Q. You would not put into g lue stock any part of the 
hide that could go into leather, would you,? A. Nn, I 
wouldn't. 

Q. And you would not put that into offal, would ynn? 
A . A re you talking about the g rain side or the Aesh 
side ? 

Q. I say any part of the hide that can be tanned into 20 
leather and sold as leather you would not put into glue 
stock or offal, would you? A. No, I guess not. 

Q. And the trimming of the shank that you speak of 
was just· a little trimming arouaid the edge, was it not, 
an inch or so? A. No, more than that. 

Q. V/ell, two or three inches? A. Four or five 
sometimes, just according to th e condition of the hide. 

Q. If it were ragged on the edge you would cut off 
more than if it were sound, would you not ? A . Yes, 
sir. 30 

Q. But you would not cut off any more than had to 
be ? A . No, it a.in't policy. 

Q. And you would not cut off parts that we re good 
fo r leather and fo r tanning, would you? A . No, sir. 

Redirect examination, by Mr. Riker. 
Q. Mr. Roller, do you know of the character of the 

product of hides that is ca lled buffing? A . Buffing. 
Q. Yes. A . No, sir ; I never worked on that kind 

of work. 
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Q. You do not know what buflings are? A. I know 
what a buffing is, but I never manufactured any of them. 
l know what they arc; it is the grain. 

Q. You never made machine-buffed hides, then? A. 
No, sir. 

Q. You have had no experience with that branch of 
the business? A . No, sir. 

Q. Now, Mr. Roller, you have dealt with grains, have 
you not? A . How is that? 

10 Q. You have dealt with the grains? A. Grains; yes, 
sir. 

Q. Afte r the grains are tanned and are to be kept in 
storage, under what condition do you keep them? A. 
\~1ell, you mean after they are tanned? 

Q. Yes. Under what conditions? Do you cover t!1e111 
up or do you leave them exposed? Do you expose them 
to daylight? A. Cover them up. 

Q. \,Vhy? A . To keep the air away from them . 
Q. And why is that clone? A. \ i\Tell, there is different 

20 reasons. Of course, in our shop we use color, and by 
the air getting on them, if they lay there any length of 
time, it discolors them, and it keeps the dust and dirt 
away. 

Q. \~Tell , what else? A. It keeps the moisture away 
from them, too. 

Q. vVhat is the effect of sunlight on this product' 
A. ~ Te wouldn't care much for it; it would discolor it. 

Q. \i\Tould it increase or decrease the value of this 
product to subject it to daylight of that character? A . 

30 It would not increase the value at all. 
Q. \!Veil, would it decrease the value? A. Yes, sir. 

Recross-examination, by Mr. Skinner. 
Q. \~That effect would it have, Mr. Roller? A. Wh.it? 
Q. The light. A. It wonlcl discolor the hides. \\le 

have hides clown there that we get back from t'.1e de-· 
greasing; if we let them lay in the sun, when you come 
to look at them, it takes the color right out of them in 
spots. 
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Q. You mean lying right out in the strong sunlight, 
do you not? A. \•\/ell, if we get them in the windows 
we cover them up. 

Q. You do not put black cloth on the windows, do 
you? A . No, we have shades. 

Q. Do you put special colors on these hides? A. Yes. 
sir. 

Q. In the tanning? A . Yes, sir. 
Q. Is it not because of that special coloring that yeu 

put in that you protect it from the light? A. Yes, sir. lO 

Further direct examination, by Mr. Riker. 
Q. \,\fell, before the coloring is put on, and while the 

hide is simply in its colored tan state, do you or do yuu 
not protect it from the light? A. ·well, I will tell you. 
In our business after we tan them, before they are de-
greased we do not bother with it, but after they are de-
greased we try to keep them covered up to keep the dirt 
and one th ing and another away from them. 

James S111-ith, sworn in behalf of defendant. 
Di rect examination, by ::vir. MacMahon. 
Q. Mr. Smith. what is your business? A . Tanner. 
Q. W here? A. Newark, New Jersey. 
Q. \~That is the name of your concern? A. J. H. 

Halsey & Smith . 
Q. How long have you been with that concern? A . I 

have been with them about fifteen years. 
Q. And how long have you been in the tanning busi-

20 

ness? A. Forty years-the concern. 30 
Q. \Veil, how long have you been attached to it? A . 

Fifteen years. 
Q. And what kind of hides have you tanned? A . All 

kinds. 
Q. Is there any custom in the leather trade where 

hides a re sent by the owner to the tanner to be tanned 
as to the disposition of the glue stock and offal ? A . The 
glue stock and offal belongs all to the person that does 
the tanning. 

45 COR 
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Q. \i\fhat does "offal" mean? A . It means really 
what comes off the hide other than what is returned to 
the person that sends it there to be put into leather-
everything that comes off the hide. 

Q. Have you had any experience with horse hides? 
A. Yes. 

Q. How doe~ a horse hide differ from a cow hide? 
A. Well, in size, shape. 

Q. Any difference in thickness? A. Yes, it is a lighter 
10 hide. 

Q. How many splits can be made of a cow hide? A. 
Average about one. 

Q. And is that split of value-a cow hide split? A. 
Yes, it is of value. 

Q. And can it be tanned into leather? A. The split 
can, yes. 

Q. Now, in a horse hide. Is the flesh part split from 
the horse hide of value? A . I should say no. 

Q. What would you class it as? A. \i\fhy, every-
20 thing except the grain of the hide thrown into glue 

stock. 
Q. \ iVould you class these flesh spl its as tannable 

leather or not? A. \!Veil, I should say they are tanned. 
Q. [By Mr. Skinner.] You say they are tanned? A. 

1 should think they were tanned at times. 
Q. [By Mr. MacMahon.] \,Vhat flesh splits from the 

horse hide are tanned? A. \t\T ell, there is only one split 
gotten off. 

Q. W:hat is the product of a horse hide for tanning? 
$0 A. Grain. 

Q. What is the rest of it? A. Offal. 
Q. So that you were mistaken just now when you said 

that the flesh splits coulcl be made into leather, were you? 
Objected to as leading. 

A. I would call it offal. 
Q. Have you tanned horse butts? A. Yes, sir; tanned 

horse butts. 
Q. And have you made cordovan leather? A. No. 
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Q. Do you know what a buffing from a horse hide is? 

A. Buffing. 
Q. Now, when that buffing is produced, is there any 

particular way of caring for it after it is produced? 
A . After it is taken off it must be kept covered up. 

Q. ·why? A. To keep the light and sun from strik-
ing- it. 

Q. \~/hat woulcl be the effect of the light or sun 
striking it? A. \1/hy, the sun striking it would deteri-
orate it in value. 1 , 

Q. Because of what? A. The damage it would do 
to it. 

Q. And that applies to the grain buffings, does it? 
A. All buffings. 

Q. Have you tanned hides for other people? A . No. 
Q. Do you know whether there is any custom in the 

tanni ng trade as to what is to be returned to the owner 
of hides, the consignor of the hides, who sends them 
to a tanner to be tanned under a contract specifying cer-
tain articles to be produced by the tanner? 20 

T he Court-You may answer that question yes 
or no, Mr. Smith, whether you know whether 
there is custom on that subject. 

A. Yes. 
Q. What is that custom, Mr. Smith? A. 'vVhy, all 

g,ue stock from all those hides would belong to the 
·t«nner that does the work. 

Q. I wi ll read you this contract and ask you to try to 
follow me : "This indenture made this 30th clay of 
J une, A D . 1904, between the Corona Kiel Company, a 30 
corporat ion cluly organized under the laws of the Com-
monwealth of Massachusetts, having its usual place of 
business at Boston, in said Commonwealth, party of the 
·first part"-

Mr. Skinner-I am going to object to the form 
of the question by the reading of the entire con-
tract as an unnecessary protraction of this already 
lengthy case. 
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The Court [ after argument ]-I think the prac-
ti cal question is whether so long a question is un-
necessary to apprise the witness of what we want 
to know. By the ti111e you get to the encl of the 
contract he may have forgotten the beginning . 
Vie have already spent some time on this case, 
ancl we wi ll probably spend some more. Pro-
ceed. You may read it. I clo not object to it. 
You might omit the formal parts. 

10 Q. This is a contract between the Corona Kiel Com-
pany, the consignor of the hides, and Albert A. Guigues, 
of Newark, the tanner. The party of the fi rst part, the 
consignor, agrees to ship to the party of the second part 
for tanning a cer ta in number of horse hide butts a clay 
for one year, the butts to be delivered free on board of 
cars at New York City, Philadelphia, or Camden . Then 
the consignor agrees to pay to Guigues for all leather de-
livered by him in accordance with this contract ten cents 
a square foot fo r shells and five cents a square foot for 

20 shanks, and to pay all freight charges, ancl agrees not to 
employ anybody else but Guigues to clo this work; and 
Guigues agrees to tan the shells of all horse hide butts 
received from the party of the first part during this year 
with bark-tanning ancl to finish them into cordovan; 
Guigues further agrees to tan in chrome the shanks of 
all horse hide butts received from the Corona Kiel Com-
pany during the year ancl to finish with a smooth fin ish 
so that they can be japanned, all of said shanks wh ich 
are suitable for japanning, ancl to finish all of said 

30 shanks that are unsuitable for japanning with a dull 
fini sh suitable fo r topping stock : Guigues further agrees 
to clo all work under this contract in a first-class manner 
ancl to make from all horse hide butts received fro111 the 
Corona K iel Company with in said year merchantable 
leather of as good quality as can be produced fro111 the 
raw stock rece·ived from the Corona K iel Company. 
Now, under that contract. is the consignor entitled to 
receive back fro111 the tanner anything but the manufac-
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tured articles designated in the contract? A. I should 
say no. 

Q. And to whom does the rest of the hide or butt 
belong? A . To the tanner. 

Q. Now, Mr. Smith, how were the fleshings taken off 
shank splits and horse butts in 1904, if you know, with 
knife or machine? A . They were taken off with a 
machine. 

Q. And prior to that time how were they taken off? 
A . With a knife. 10 

Q. And when they were taken off with a knife how 
did they come off? A. Strips. 

Q. vVere they of any value? A . They hacl a value, a 
small value. 

Q. As what? A . Oh, thrown into the cheap glue 
stock. 

Q. A ncl they belonged to the tanner? A . T he tanner. 
Q. Now, after that were the tanners able to take them 

off with their machine ? A . Take them off by machine, 
yes . 20 

Q. In one piece ? A . Large pieces. 
Q. Did it make any difference in their ownership? 

A. No. 
Q. To whom did those pieces belong? A . To the 

tanner. 
Q. Have you had a11y experience with buffings from 

hides? 
iVIr. Skinner-You have already asked him 

that. 
Q. Diel I ask you about buffings before? A . Yes. 30 

Cross-exam ination. by Mr. Skinner. 
Q. iVIr. Smith, th e shaving of the hide-that is, the 

shaving of the flesh side of the hide-was formerly clone 
by knife, by hand, was it not? A . Oh , years ago, yes . 

Q. vVell , pr ior to 1904? A . I should say many yea rs 
pri or to that, yes . 

Q. I think you spoke of a machine that did the work. 
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\ 1Vas not that also a shaving machine? A . A splitti ng 
mach ine. 

Q. Now, the contract was read to you, as you re-
member, and you gave an answer based upon that con-
tract. You were giving there your opinion of that con-
tract, were you not, as it struck you? A . It positively 
struck me as being that way, yes. 

Q. That is what I say, you were giving the Court and 
jury your opinion as to the effect of the contract? A . 

10 Yes. 
Q. An cl stati ng what you thought the contract meant, 

were you not? A . I should say that I knew what it 
meant. 

Q. Now, then, you do your own tanning, do you not? 
A . And have outside tanning clone, too. 

Q. And you also make patent leather? A . Yes, sir. 
Q. \,Veil, you have had principally to do with cow 

hides, have you not, in that world A . Cow hides, steer 
hides, all kinds of hides. 

20 Q. You have not made cordovan, have you? A . 
Haven't made corc\oyan, no, tanned horse hides. 

Q. Butts and all? A . No. 
Q. Not at all wi th the butts? A . No. 
Q. You have not had any experience with them? 

A . \ ,Yell , we have tannecl~ no, we did not. 
Q. And, as a matter of fact, the butt is the thickest 

part of the horse hide, is it not? A . I should say so. 
Q. And what would apply to the front part of the 

horse hide might not apply to the butt? A . I should 
30 say yes . 

Q. You mean that it might not apply to the butt be-
cause of the increased thickness? A . It would apply. 

Q. You mean that it would apply? A . It would apply. 
Q. \,Yell, you could take off a th icker split from the 

thicker portion of the l1icle? A . Yes. 
Q. And the thicker you could get it the more valuable 

it would be. wou lci it not? A . I t might be. 
Q. Now, the grain part split off-I perh aps do not use 
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the words right-but when you split the horse hide you 
get two pieces, do you not, and one is the grain? A. Yes. 

Q. The hair side? A. Yes. 
Q. That is very valuable, is it not? A. \i\f ell-
Q. Well, it is good leather, I mean? A . Well, it is 

good leather, yes . 
Q. Is not the rest, other than the grain, of any value? 

A. As glue stock. 
Q. Well, what would the shell in the butt? A. It has 

more value perhaps than the rest of the hide. 10 
Q. That is one of the points wherein the butt differs 

from the front, is it not? A. Yes. 
Q. So that as to the butt you would not say that the 

fleshy split after taking off the grain, the fleshy side, was 
of no value, would you? A. Of course it has a value, 
_yes; it is worth something. 

Q. Well, is not that part that is left after you take off 
the g rain the part that is used for cordovan? A. It is. 

Q. \!\Tell, it is of value and has value as leather, then, 
has it not? A. It has value. 

Q. For leather? A . I should say yes. 
Q. As distinguished from glue stock, has it not? A. 

Distinguished from glue stock after it is made into 
leather, yes. 

Q. \i\T ell, of course, you can put into glue stock any-
thing you like, whether it is good leather or bad, but you 
do not put good leather into glue stock, do you? A. At 
times. 

20 

Q. vV·ell, when it is the little waste pieces. the trim-
mings that you get? A. Large pieces. SO 

Q. Large pieces? A. Yes, at times. 
Q. \iVhen it is good leather? A. Yes, sir. 
Q. And can be used for leather? A. No, sir. 
Q. Name an instance. A. \,\Tell , the heads and shoul-

ders of the bull hides, split off in the beam-house and 
thrown into glue stock. 

Q. It is no use then, as leather? A. It is, yes. 
Q. \,\Thy is it not used for leather, then? A. Well, 
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i( brings pretty near as much in glue stock as it w~uld 
to put it in the process to bring it into leather. 

Q. Then it is mighty poo;· leather, is it not? A . No. 
Q. Do you mean to say that glue stock and leather 

are approximately of the same value? A . No, I don't 
mean that at all. 

Q. vVell, glue stock is the use made of the waste from 
the hide or leather in the tanning process, is it not? 
A . Before it is tanned. 

10 Q. Well, it is still the waste from the hide? A. The 
waste from the hide, yes . 

Q. And you would not put anything in the glue stock 
that was not waste from the hide? A . Oh, yes. 

Q. vVhat? A. Stock goes in as glue stock · from the 
hide, but you may not call it waste. 

Q. vVhat would it be? A. It is glue stock at the time, 
but could be made into leather; it is glue stock, that is 
what it is. 

Q. And it is put into glue stock, although it could be 
20 made into leather, because you can get about as much for 

it as glue stock as you could by making it into leather; 
isthatit? A . Yes. 

Q. vVell, generally speaking, is not this true, though: 
that the offal in the tanning process includes the hair and 
finishings and little trimmings and the knuckles and the 
waste part of the hides? A . And splits. 

Q. \Vell, splits are tanned, are they not? A . No. 
Q. vV'ell, then, when yon speak of the splits that go 

into offal you are not speaking of splits that are tanned, 
30 are you? A. No. 

Q. And if it could be tanned, you would not put it into 
the glue stock, would you? A. Yes. 

Q. vVhat do you mean by the split that you would put 
into glue stock? A . Flesh splits. 

Q. N>ot the grain? A . Not the grain, no; the grain 
not into glue stock. 

Q. Diel you ever take off a flesh split from the butt of 
a horse hide? A. Yes. 
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Q. And put it into glue stock? A. It went into glue 
stock. 

Q. \,Vere you making cordovan when you did that? 
A. No, I should say not; we woulcln't put it in. 

Q. The cow hicles-you spoke of keeping the buffings 
from the light, o; keeping the light from the buffings? 
A . Yes. 

Q. Those were cow hides that you were speaking of, 
were they not? A. Any kind of hide. 

Q. Does it not make a difference? A. \71/hether the 10 
light strikes it or not? 

Q. Does it not make a difference what kind of hide 
it is? A. No. 

Q. Does it not make any difference what condition the 
hide is in? A. No. 

Q. \l\lhether it is tanned or not? A . No. 
Q. Whether it has got grease in it or not? A. No. 
Q. Do you not know one reason why a hide is taken 

away from the light is because if it is fu ll of grease the 
sun has a tendency to bring the grease out? A. No. 2'0 

Q. Well, certainly if hicles are wrapped up in bundles, 
all that are in the bunclles would be protected from the 
light, woulcl they not, except the outside one? A. The 
outside would be, yes; the inside, no. 

Q. If you made a contract with a tanner to do tanning 
for you and to make from the h icles or butts that you 
sent to that tanner merchantable leather of as good qual-
ity as can be produced from the raw stock, you would 
expect back all that would be made into merchantable 
leather, would you not? A . I would expect all but the 30 
glue stock. 

Q. All that could be made into merchantable leather, 
would you not? A. \/I/ell , everything that could be made 
into merchantable leather would be but the glue stock. 

Q. That is, the glue stock would not include anything 
that could be made into merchantable leather, would it? 
A . I should say not. 

Q. And that would be so under this trade usage that 
46 COR 
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you have spoken of, would it not? A. All the glue stock 
goes to the tanner, whatever it may be. 

Q. Well , this answer that you have just given was in 
contemplation of the trade custom, was it not? A . Yes. 

Re-direct examination, by Mr. Riker. 
Q. Now, Mr. Smith, when a contract provides spe-

cifically that the tanner is to tan the shells of the horse 
hide, and is to receive ten cents a square foot fo r that; 

10 that he is to tan in chrome the shanks, and is to receive 
five cents a square foot for that, and then provides "To 
do all work clone under this-contract in a first-class man-
ner, and to make from all horse hide butts recei vecl from 
the party of the first part with in said year merchantable 
leather of as good quality as can be produced from the 
raw stock received from the party of the first part," and 
there is no provision for any further payment, what does 
the tanner keep under those conditions? 

20 

30 

Objected to. 
A. All the offal. 

Mr. Skinner-It seems to me that we are get-
ting very close to asking this witness to construe 
the contract. 

The Court-T11at is why I stopped you on your 
011·11 case on that. I thought you were getting 
into a dangerous fie ld. I thought that on your 
examination, having stated the general custom, 
you were going too much into specifications, and 
were really substantially ask ing the witness to 
construe contracts, which are fo r the Court to 
construe; and this testimony has, without objec-
tion cl ri ftecl around into very much that same line. 
I have not objected and M r. Skinner has not 
objected, but I have that feeling about the ex-
am ination. [After argument.] You may go on, 
Mr. Riker. 

[Question read.] 
Q. i ,Vhat does the tanner keep? A. All stock other 

than specified there to be returned. 
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Recross-examination, by Mr. Skinner. 
Q. You answered before, Mr. Smith, that he kept the 

offal. vVhich do you mean? A. He would keep it, 
there, too. , 

Q. And that is what you mean, he would keep the 
offal, do you not? A . No, I mean he would keep all that 
was not specified to be returned to him. 

Q. So that if you send a hide to a man under a 
letter- A. Under the contract. 

Q. Under a letter. You will let me frame my own 10 
questions, will you? If you send a hide to a man under 
a letter saying, "My clear Jones, will you be good enough 
to tan the butt of th is hide and return to me," you would 
expect him to keep all but the butt, would you? A. Yes. 

Q. And you would not object if he kept the whole 
hide? A. Not when I told him not to. 

Q. But you have not in the letter I am framing; you 
have not told him what not to do, but you simply tell him 
what to do; you tell him to tan the butt. Now, having 
told him j ust to tan the butt, without saying anything 20 
about what he should not do, you still expect to get back 
the rest of the hide, do you not? A . The butt. 

Objected to as not supported by the evidence. 
Objection overruled. • 

By the Court. 
Q. Suppose a horse hide were sent with instructions to 

tan the shanks , how much would the owner get back? 
A . Get the shanks. 

Q. Nothing else? A. I should say not. 

Frnrther direct examination, by M r. R iker. 
Q. \ii/ell , do you happen ever to have heard of any 

such contract as to send the butts to tan the shanks 
alone? A. No, sir. 

Q. Diel you ever hear of a contract such as to send the 
butt for tanning and return the cordovan alone? A. No. 

30 
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Further cross-examination, by iVIr. Skinner. 
Q. \,\Tell, lVIr. Smith, when you say that if a hide is 

sent to the tanner with directions to tan the shanks, and 
nothing said about the rest of it, he would keep all the 
rest of the hide, are you stating anything there that is 
based upon any trade custom? A . I don't think any-
body would send the hide and ask him just to tan the 
shanks. 

Q. Well, there certainly is not any trade custom that 
10 would apply to that extent, is there? A . I should 

say yes. 

20 

Q. And the trade custom is that, having only spoken 
of the shanks to be tanned, the tanner would keep all the 
rest? A . I should say yes. 

Lewis Strauss, sworn in behalf of defendant. 
Direct examination, by Mr. Riker. 
Q. Where do you live, Mr. Strauss? A . Newark, 

New Jersey. 
Q. \,\That is your business? A . Tanner, leather man-

ufacturer. 
Q. You are a son of Moses Strauss, are you not? 

A . Yes, sir. 
Q. And he was engaged in the tanning business in 

Newark for a great many years, was he not? A . Pretty 
nearly fifty . 

Q. Diel you have your experience and apprenticeship 
with hi111? A . Yes, sir. 

Q. How long have you been engaged in the business? 
30 A . Since September, 1886. 

Q. From that time up till now? A. Right up to elate. 
yes, sir. 

Q. Continuously? A . Yes, sir. 
Q. You have not been engag~cl in any other business? 

A. No, si r. 
Q. \,\There has the business of M. Strauss & Sons been . 

located and concluctecl all these years? A. Up until five 
years ago it was at Vesey street, Newark, and since that 
ti111e Frelinghuysen avenue, Newark. 



J.,TiWIS STRAUSS-DIRECT. 

Q. During your connection with the business of M. 
Strauss what kind of hides have been tanned and fu1ished 
in your place? A. Cow hides, steer hides and bull hides. 

Q. Are you familiar with the general conduct of the 
leather trade? A. Yes, sir . 

Q. IIow have you got that experience or knowledg·e? 
A. vVhy in a practical way. I never worked over the 
beam, but I have \\;orked in through the tan yard and 
right up through the business. 

Q. Have you had any experience with the tanning of 10 
hides by contract? A. Yes, sir. 

Q. As consignor or consignee, or both? A. \i\Thy, as 
consignee and consignor, both; we have sent hides out 
and received hides for tanning. 

Q. So far as you know, are there any customs ap-
plicable to the tanning of hides on the contract? A. As 
far as I know, since I have been in business there is a 
custom that we have always established and lived up to. 

Q. vVell, do you know whether that custom applies 
to other places? A. That I don't know, sir. 20 

Q. [By the Court.] \~lhom do you mean by "we"? 
A. Our custom-M. Strauss & Sons. 

Q. [By Mr. Riker.] vVhen you have sent out as con-
signor to other concerns? A. \i\Tell, they have always 
used the same custom that we have. 

Q. How many such consignments have you made, 
A. Since I know, three. 

Q. Three different consignments? A. Three different 
consignments, yes. 

Q. Three different concerns? A. Three different 80 
concerns. yes. 

Q. And for how many consignors have you acted in 
your concern? A. Only one. 

Q. \i\Tell, do you know of your own knowledge of the 
practice in that regard by other tanners? A. \~fell, no, 
I do not. 

Q. Do you know what offal is? A . Yes, sir; well, 
. offal in different kinds of stock, means different things. 
I know what offal in our stock means. 
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Q. \,Veil, in your stock, I am speaking now. A. Yes, 
Sll'. 

Q. \,Vhat does that consist of? A. Offal in our stock 
means everything that can't be tanned. 

Q. And when you say "can't be tanned,'' what do 
you mean? A. Can't be tanned profitably. 

Q. Cannot be tanned profitably? A . Yes. 
Q. J usl state what your understanding is of the 

things in your trade that are included in the term 
1 O "offal.., A1• Yes. 

Q. Will you state them? A. \ ~Thy, hair and flesh-
ing, pates and fat. 

Q. What about the trimmings ? A. \,V ell, that is the 
pates; we put them in the pates. 

Q. [By the Court.] 'Nhat is that? A. Pates; that 
i,, the necks and shoulders and trimmings, called the 
pates. 

Q. \,\That about knuckles? A. \~Tell, that is put in 
the same, put in with the trimmings, the pates. 

20 Q. Now, in your experience in consignment tannin?,·, 
if the contract specifies the things which are to be re-
turned, and provides a price fo r those things, and does 
not specify the return of anyth ing else, and does not 
provide for a payment except for the specific thing, is 
there any custom, in your experience, applicable to what 
the tanner keeps and what the consignor receives back, 
A . The tanner will keep everything what he is going 
to return at the price. 

Q. \,\That a.re buffings, Mr. Strauss, if you know? A. 
30 A buffing is a light grain taken off a hide, split off a 

piece. 
Q. \~Tell, do you know the process of hand buffing? 

A . Yes, si r . 
Q. Is there any p iece the result of the process of hand 

buffing, or is it in powder or scraps? A . It is in scraps. 
Q. The buffing, then, as a substantial piece of leather, 

is a piece taken off by the spl itting machine? A. Yes, 
SIL 



u;wrs STRAUSS-CROSS. 367 

Q. Ancl is the top of the grain, is it not? A. Yes, 
sir. 

Q. Now, you clo not take them off· until they are 
tan nee!, clo you-a buffing? A . A buffing is taken off 
a hide when it is pretty nearly tanned. 

Q. Pretty nearly tanned? A . Yes, sir. 
Q. Do you ever take them off in the raw state? A. 

No, sir; you oan't. 
Q. ,~r oulcl you take them off after the soaks? A. 

No, sir. 10 
Q. 11\TouJcl you take them off after the liming process? 

A. No, sir. 
Q. \Voulc\ you take them off after a pickling pro-

cess? A . No, sir. 
Q. The hide, then, as I unclerstancl you, is partially 

tanned- A. Yes, sir. 
Q. -when the buffing is taken off? A . Yes, sir. 
Q. Now, in keeping, in storing, that buffing what 

,mule! you do with it? A. \Veil, I would put it in as 
far .a.way from obstruction as possible, keep it in as good 20 
a place as I can and free from sunlight if possible. 

Q. ·what would be the effect of sunlight on them? 
What is the effect of sunlight on tanned buf-fings? A . 
It stains them. 

Q. Does it affect their value as a commodity? A. 
I t depends on what the buffing is used for; it does in 
some cases. 

Q. As a matter of fact, have you, in your practice, or 
in the practice of your factory, left the buffings exposed 
to strong light? A . Oh, yes, I have seen it. 30 

Q. You have seen it? A . I have seen them stained . 
VVe call it a sun stain. 

Q. But as to the general practice in your place, did 
you subject them to sunlight or did you not? A . vVell , 
we try not to; we do not put them there purposely. 

Cross-examination, by Mr. Skinner. 
Q. You mean, Mr. Strauss, that you do not pu t them 

right out in the strong sunlight? A. No, sir. 



368 L!llVJS STRAUSS-CROSS. 

Q. But you, do not take any special pains to keep the 
windows shaded and darkened and all that, do you? 
A. \i\Tell, we alw,1ys kept them as far away from the 
sunlight windows as possible. 

Q. And that depends a good deal on the coloring· of 
the buffing, does it not? A. \1\/hat do you mean by 
that? 

Q'. Whether it is dark or light-colored? A. You 
111ean the tannage? 

10 Q. I mean t he completed buffi ng. A. l don't know 
what you mean by "colored." The natural tan color, 
do you mean? 

Q. Yes. A. \i\Tell, I don't think that has much to do 
with it. 

Q. \ii/ell, is not thi s, Mr. Strauss, the fact: that the 
exposure to the sunlight might injure the piece of buf-
fing for some particular use to be made afterwards? 
A. Yes, .it really depends what it is used for. 

Q. That is what I mean . A. Yes. 
20 Q. It depends on what it is used for . For some 

uses it would not injure it at all? A . Practically not. 
Q. And sometimes the exposure to the sun is one of 

the methods that you use? A. No, I never heard of 
that. 

Q. \ii/ ell, you said in answer to a hypothetical ques -
tion that Mr. Riker put to you, as to what you expect to 
be kept by the tanner under a certain contract, that he 
would keep everything except what he w1as to tan for 
the price named. A'. Yes. 

SO Q. \ ii/ell, now, you based that answer, die\ you not, 
upon your conclul5ion that his question, or the contract 
that he had named to you, covered everything that was 
to be clone? 'A . \i\fell, I based it on the fact that you 
are simply returnee\ what you agree to return. 

Q. \ii/ ell, you would not say that the tanner was 
limited to return only the part that he had been callee\ 
upon to return , would you? A. \ii/ ell, it all depends 
on what the tanner thinks. I think I would keep every-
thing except what was going to be returnee\. I would 
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base my price, probably, on that. I don't know what 
oiher tanners would do. 

Q. If the man that sent it to you sent the whole hide 
and asked you to tan nothing but the shanks, you would 
not expect to keep the rest of the hide, would you? A . 
Well, that is really a foolish question, about keeping the 
whole hide and returning the shanks, because tha:t is 
the worst part of the hide. 

Q. \~Tell, it would also be a foolish thing to keep the 
whole hide because you had only mentioned the shanks, 10 
wouldn't it? A. Well, it is such a foolish thing to 
return shanks and keep the hide, because the shank is 
the worst part of the hide. 

Q. ·well, you certainly would ncit expect him to keen 
the whole hide in that case, would you? A'. I would 
talk to him before I entered into the contract. I would 
think that was a little bit foolish. 

Q. I wouJd like you to answer my question. A . 
\,Veil , 1 can't answer it. 

Q. It is an absurdity, is it not? A . \,Vhy, certainly, 20 
it is, to keep the whole hide and return the shanks. 

Q. If .a man sends a hide to be tanned, tell ing what 
shall be done with one part of it, and is silent as to what 
shall be done with the other part, you would expect the 
other part, if it was good leather, to be returned, would 
you not? A. I would only expect to return what 1 
agreed to return for the price. 

Q. But suppose there had been nothing said about 
the retnrning of these other parts? A. Well, then I 
would keep them . 30 

Q. Then you would keep the whole hide if you had 
only been called upon to retu,rn the shanks? A. I cer-
tainly would . 

Q. You mean by that that you would kee:p the whole 
hide if the contract was one under which it was specified 
that you were only to return the shanks? A. \ ,V ell, I 
don't say that. 

Q. vVhat do you say? A. I say I would return the 
part that jg specified to be returned, at the price. 

47 COR 
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Q. And keep all the rest? A . Keep all the rest; yes, 
si r. 

Q. As what ? A . As my property. 
Q. As your property? A . Yes, sir. 
Q. As offal? A . Well , it depends whether it was 

offal or not. 
Q. vVell , would you keep the offal or not? A . \!\Tell, 

it depends. Not if it was offal, no. 
Q. It would not be offal, because it was something 

1,J tliat you could keep, would it? A . No . 

20 

. Q. T he offal is only the part that can be tanned 
profitably? A . That is all. 

Q. That goes in to glue stock and fertilizer, does it 
not? A'. \!\Tell, glue stock and fat and other purposes. 

Q. There is a trade custom about the tanners retain-
ing offal, is there not? A . As far as I know, yes . 

,Q. A1nd do you know any custom as to the retention 
of parts other than the custom, of retaining offal? A . 
No, si r. 

Ja111es T. Sm-ith, sworn in behalf of defendant. 
Direct examination, by Mr. Riker. 
Q. \!\There do you live, Mr. Smi th? A . 762 High 

street, N'ewark. 
Q. And what is your business? A . Leather manu-

facturer. 
Q. How long have you been engaged in that business? 

A. Twenty-six years. 
Q. \!\Tith whom? A . \!\Tith the established firm of my 

3 0 father, the Hugh Smith Company. 
Q. And where did that concern conduct its bus iness 

during the twenty-six years? A . At one place, 210 Cen-
tral avenue. 

Q. Newark, New Jersey? A . Newark, New J ersey. 
Q. \!\That is the character of the business conducted 

there, Mr. Smith? A. Tanners and finishers of patent 
· and enameled leather. 

Q. And in the conduct of that business what kind of 
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hides have you handled? A . Various cattle hides, cows, 
bulls and steers. 

Q. Do you handle any colt or horse hides? A. No, 
sir. 

Q. Yon have never handled those? A. No. 
Q. Have you handled hides as consignee under a con-

tract? A. Yes, sir. 
Q. Have yon ever sent any out as consignor to others 

to be tanned? A. Yes, sir. 
Q. Do you know whether there is a custom of the 10' 

trade applicable to the tanning of hides under contract? 
A. There is an established custom with all kinds of hides 
that when sending hides out in the hair and the raw 
state, when a tanner got them to tan he would make a 
price for doing the work, and it was generally conceded 
that he was to have what was commonly termed offal, 
or glue stock. N'o mention of it was ever made, fo r the 
reason that it was the custom for him to figure that in 
his price for tanning, and we never expected anything 
back but the tanned hide. 20 

Q. But the tanned hide? A. Yes. 
Q. Now, assuming that the contract of consignment 

for tanning specified certain parts of the hide to be fin-
ished as the contract specifies, and to be paid fo r to the 
tanner at a specified price, is there any custom of the 
trade, so far as you know, applicable to such a contract, 
as to what the tanner sh~uld keep and what the con-
signor should receive back? A. Not unless it is an 
individual contract specifying that particular thing. 

Q. See if you can clarify that and make it more clear. 30 
A. If a man were to send me goods to tan for him and 
he said nothing about the offal or the glue stock, I should 
certainly keep it; but if he should make a special contract 
wi th me for returning certain portions of the hide, I 
would be bound to return them with the hide. 

Q. And if the contract called for the return of certain 
specified products, for which you were to receive pay, 
what, then, would yon return and what you keep? A. I 
would return as specified. 
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Q. And what would you keep ? A .. Keep anything 
else that came from the hide. 

Q. Do you know what buffings are, Mr. Smith? A . 
I do. 

Q. \t\lhat are they? A. Buffings are the grain por-
tions of the hide spli t off. 

Q. By what kind of process are they split off? A. 
Machine. 

Q. That is, the buffing comes from a mach ine-bu,ffecl 
10 hide, does it not? A. Yes, sir. 

Q. At what stage of the process of tanning is that 
splitting process applied? A . Half tanned. 

Q. \Nell , in the process of half tanning, would or 
would not the tannage have struck through the buffing? 
A . It would have struck in sufficient to tan it in an ordi-
nary way. 

Q. Have you had experience with those buffings 111 

your place of business? A . Yes, sir. 
Q. You have made such a product? A. Yes, sir. 

20 Q. Have you kept them in storage, or in your store-
room? A . These buffings are usually fo lded clown with 
the grain out and kept in piles, one on top of the other. 

Q. 'Would exposure to strong light have any effect 
upon these buffings? A. The sun would burn the grain 
and discolor it. 

Q. And would that have any effect upon the value of 
the buffing? A . Not intrinsically, except fo r certa in 
light colors. 

Q. If you were keeping buffings generally fo r sale, 
3Q keeping buffings as a commodity, would you or would 

you not protect them from the strong light ? A . 'Ne 
woulcl try to protect them from the light as much as 
possible, or we might turn them inside out to protect the 
grain. 

Cross-examination, by Mr. Skinner. 
Q. M r. Smith, has your experience been more with 

horse hides, or have you had it with horse hides as 
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well as- A . I never have clone anything but horse 
hides. 

Q. Then, as a matter of fact, you not only have not 
clone anything with it, but you. do not claim to have any 
expert knowledge about that method of tanning, do you? 
A. I do not. 

Q. Now, you were asked by Mr. Riker, if goods were 
sent to a tanner under a contract to tan certain specified 
parts, what you would expect to be returned to you, and 
you said, "Only the specified parts." A. Yes, sir. 10 

Q. Now, suppose that the parts specified included all 
of the hide or piece of hide sent to the tanner, would you 
not expect to get all back? A. I would. 

Q. If, for instance, the contract called for the tanning 
of the shanks, would you not expect to get back the 
shanks? A. If it is specified as shanks. 

Q. If the contract said "Tan the shanks," you would 
certainly expect to get back the shanks, would you not? 
A . Why, yes . 

Q. And the custom in the absence of contract is to 20 
return everything but the offal, is it not-in the absence 
of contract? A . In the absence of contract the custom 
would be to return the hide proper. 

Q. vVell, as a matter of fact, the offal is the part that 
cannot be tanned into leather. is it not? A . No, the 
offal can be tanned into leather, but not profitably. 

Q. \Veil, we will qualify it, then . It is of too little 
value as leather to be worth the trouble and expense of 
tanning? A. vVe assume so. 

Q. \~Tell, that is the fact, is it not? A . We consider 30 
it so. 

Q. And everything that is worth tanning as leather 
would be outs ide of the offal, not included in it? 
A. Yes. si r. 

Q. And in the absence of something of contract be-
tween the parties, a man who has hides of another party 
to tan , under this trade custom, would be expected to 
return all but the offal, would he not? A . \~Tell-
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Q. In the absence of a contract, I say. A. He would 
be expected to return what he contracts to do. 

Q. I am asking you this-(Please get my question.): 
If there is nothing said in the contract as to what he is 
to return, if hides are simply sent to a man to tan for 
another, that the other would think to get back all of the 
hide that could be made into leather profitably, would 
he not? A. vVell, he wotilcl be expected to return the 
offal, and it is customary to keep everything but the con-

1 0 tractecl parts. 
The Court-I do not get your answer. 

[Question read and withclmwn.] 
Q. Do you have hides tanned by other people in your 

business? A. No, sir. 
Q. You tan hides for othe, pe<Jplc, Jo you not? A. 

vVe have on two occasions. 
Q. [By the Court.] You said you had been both con-

signor and consignee? A. Yes. I thought you meant 
just at present. \~Te did years ago. 

20 Q. [By Mr. Skinner.] In your experience, at any 
rate? A. Yes, sir. 

Q. If you sent hides to a tanner to be tanned, without 
any specification of the part to be returnee!, simply call-
ing on him or bargaining with him to tan those hides 
at so much a foot, would you not expect to get back all 
of the hide that could be tanned into leather profitably? 
A. \\/ell, in speaking of our transactions, we would ex-
pect to get the full hide less the offal. 

Q. And the offal would include only the parts that 
HO could not be tanned into leather? A . \,V ell , in our case 

the offal in that particular instance would be parts that 
could not be tanned into leather profitably. 

Q. vVell, is it not true, not only in your ·case, but is it 
not trne generally, is not that your understanding of the 
general custom? A. I couldn 't answer the question as 
applied particularly to any other class of hides. 
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Abraham Lichtlllan, recalled in behalf of defendant. 
Direct examination, by Mr. Riker. 
Q. How old are you, Mr. Lichtman? A. Not quite 

twenty-nine years old. 
Q. Do you, know iVIr. Theodore E. Co111rny? A .. 

\,Vell, I don't know his first name, but I kno\Y a man by 
the name of Conway; yes, sir . 

Q. \i\lhere cl-id you meet Mr. Conway, that you speak 
of? A. At the factory of Albert A Guigues. 

Q. Are you referring to the man who was on the 1 O 
stand here? A . Yes, sir. 

Q. How many times did you see iVIr. Conway a<t the 
facto ry of Mr. Guigues? A . vVell, to be exact, I 
couldn't say, but I guess I would say about a dozen 
times. 

Q. \tVhat was h·e doing at the factory when you saw 
him there? A. \tVell, walking around; nothing speci-
ally when I seen him. 

Q. Do you know what his position was in the fac-
tory, of your own knowledge? A. \tVell, I unclers1oocl, 20 
and it was a fact in some cases, that he was the foreman 
of the chrome leather department. 

Q. Of the Guigues factory? A. Of the Gu igues fac-
tory; yes, sir. 

Q'. Diel you ever have any conversations with Mr. 
Conway? A . Yes, si r. 

Q. Diel you ever have any conversation with Mr. 
Conway with reference to Mr. Conway"s instructions 
from Guigues a·s to concealing any part of the product 
in that factory? A. N,o, sir. 30 

Q. \tVhen you were in the factory of 1\fr. Guigues 
did you ever see Mr. Conway cover up or conceal parts 
of the leather that was there? A. No, sir. 

Q. Diel Mr. Conway ever tell you that he had any 
instructions in that regard from Mr. Guigues? A. No, 
sir. 

Q. Do you know a man by the name of Lauster, who 
was connected with the Guigues concern? A . Con-
nected with them? 
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Q. Yes. A . No, sir. 
Q. \,I/ho was connected with them? A. No, sir. 
Q. Do you know a man by the name of Lauster who 

was ever in the employ of Guigues? A . I never knew 
him to be in the employ of Guigues. 

Q. Do you know him? A. I know him from seeing 
him, yes, sir. 

Q. ·where have you seen him? A. Just up here and 
occasionally on the s-treet ; I had hilll pointed out to me, 

10 who he was. 
Q. Diel you ever have any personal acquaintance with 

Mr. Lauster? A . Absolutely not. 
Q. Diel you ever have any conversations with Mr. 

Lauster? A. Absolutely not. 
Q. Diel you ever see him in your place of business in 

Market street? A. \Ve wou.ldn't allow him in the 
place. No, sir. 

Q. You never saw hilll there? A. No, siree. 
Q. Diel you ever see him in your place of business 

20 at Arch street? A. N'ever. He 11·as a character that 
we wouldn't have around the place or be near us. 

30 

'Mr. Skinner-I do not know that I am under 
any obligation to protect M r. Lauster, but it 
seellls to me that I ought to ask that that be 
struck out-that ,·olnnteered statement. 

Mr. Riker-Let it be stricken out. 
The Court-It is not called for by the ques-

tion. It will be stricken out. 
Mr. Skinner-And I ,mule\ ask the witness to 

confine himself to an ans1l'er to the qL1estion . 
Q. Diel you or your father have a place of business 

on Nia rket street? A . Yes, sir. 
:Q. \Vhen did you move into it? A . ·well, I couldn't 

say the exact year that 1\'e moved into it, but we bought 
the place after being in it fo r some time, and then we 
demoli shed the buildings thereon, and, natnrally, had 
to move to do that, and erected a new building. That 
was in 1904, in May, r904, we moved from that Mar-
ket street factory to our Arch street factory. 
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Q. And how long were yon in the A,rch street fac-
tory after that? A. Oh, a number 0£ years. But we 
got back to the .Market street factory when it was 
erected, along about January, 1905-not January; about 
the beginning of February. 

Q. [By the Collirt.J I am getting a little confused. 
You are talking somewhat rapidly. 'vVhen did yon 
build the new building? A . \ii/ e started operations in 
May, 1904. 

Q. [By Mr. Riker.] And completed them when? 10 
A . About the beginning of February, 1905. 

By the Court. 
Q. In the meantime where were yon? A. At the 

Arch street factory. 
Q. And then did you move back to the new building? 

A . Yes,.sir. 
Q. And when was that? A . About the beginning 

of February, 1905. 

By M r. Riker. 
Q. Then in 1904, or up until the time when yon 

n~ovecl back, or moved into your new Market street 
building, from the 1st of May until the 1st of February, 
1905, did you ever see Mr. Lauster in your Market 
street place? A . No, sir. 

Q. Diel you ever see Mr. Elliott in that place ? A. 
No, sir. 

Q. Do you know Mr. Elliott? A. Yes, si r. 

20 

Q. \~Then have you known Mr. Elliott? A. Well, I 
got to know him by going to the Gnigues factory. SO 

Q. \ii/hen did yom acquaintance with him begin? A. 
\~Tell, not acquaintance, but knowing him. 

Q. \ ii/ell, I am speaking of your acquaintance. How 
long back does that extend? A . About June, 1904. 

Q. And where did you see him in June, 1904? A. At 
the Guigues factory. 

Q. From June, 1904, to February, 1905, did you see 
M)r. Elliott at the Guigues factory? A. Yes, sir, 

48 C0R 
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Q. From time to time? A. Yes, sir. 
Q. How frequently? A. Oh, maybe once a week; 

maybe some weeks not at all and other weeks every clay. 
Q. Diel you ever talk with Mr. E lliott on the tele-

phone? A . I should think so; yes, sir. 
Q. During the period that I refer to? A. When was 

that? 
Q. From May, 1904, to February, 1905. A. Yes, sir. 
Q. Diel you in those telephone talks with Mr .. Elliott 

10 give him any instructions with reference to material in 
the Guigues factory? A. Possibly, yes . 

Q. Diel you ever instruct him to get any of that stock 
out before Mr. Baker got there? A. Absolutely not. 

Q. Did you ever instruct him to conceal any of the 
material in the Guigues factory from Mr. Baker? A. 
Certainly not. 

Q. Diel you ever talk to him on the telephone in any 
way with respect to concealing the stock? A. Abso-
lutely not. 

20 Q. From Mr. Baker or from anyone else? A . It 

30 

wasn't my business to tell him anything. 
Q. Diel you tell him? A. No, sir. 
Q. Diel you ever see Mr. E lliott at your factory-at 

your place of business? I say "yours"; I mean your 
fathers. A. \i\fhen? 

Q. During this particular period? A. No, sir. 
The Court-That was during the period of the 

Arch street occupancy. 
Mr. Riker- We11, perhaps I am confused in my 

mind. 
Q. From June, 1904, to February, 1905, did you ever 

see Mr. Elliott at your factory? A. No, sir. 
Q. Your place of business? A. No, sir. 
Q. At your father's place of business? A. No, sir . 
Q. Diel you ever hand Mr. Elliott any check signed by 

yourself as attorney for your father? A. Yes, sir. 
Q. Where? A. At the office of Albert A. Guigues. 
Q. Diel you ever hand it to him at your father's place 

of business? A. No, sir. · 
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Q. To be a little more particular, during the period 
named, from June, 1904, to February, 1905, did Mr. 
Elliott ever bring to your father's place of business and 
present to you a statement of any kind? A . No, sir. 

Q. Now, Mr. Lichtman, Mr. E lliott said in his exam-
ination, "Abe Lichtman said he was clown to Boston the 
other clay. I said, 'Were you? Diel you see Mr. Baker?' 
He said, 'Yes. I was talking to him about buying some 
stuff over there, the "splits," or "butts," one or the 
other; I wouldn't specify exactly, but it was merchandise 10 
under that head, what he was getting.' And he said, 'I 
came v-ery near saying, '·I am getting them in Newark 
from Guigues for less than half what I am paying you 
for it," and I shut up my mouth.'" Now- A. Well, 
he lied; that is what he clone. 

Q. \ i\Tell, do not characterize it. I asked you- A. 
No, sir; I did not. 

Q. Do you remember any such conversation with Mr. 
Elliott? A . A bsolutely not. 

Q. Diel you buy for your father any goods from the 20 
Corona Kiel Company at any time? A. Yes, sir. 

Q. When clicl you buy them? A. \,Veil, I can't say 
the exact elates. The invoices are there. 

Q. \ i\T ell, such purchases as you made from the Corona 
Kiel Company, where were they negotiated? A. Mostly 
at the factory of Albert A. Guigues. 

Q. \i\Tith whom? A. Mr. Baker. 
Q. \i\That were those things that you bought? A. 

Green salted and dry horse butts principally, and some 
shell splits, some cow splits; I think that takes about all; 80 
a variety of stuff. 

Q. How long did those purchases continue? A . Oh, 
until the Guigues factory was given up. 

Q. You bought that class of material or others, 
which? A. That class of material. 

Q. That class of stock? A. Yes. 
Q. Diel you keep the receipted invoices for the sales 

made to you by the Corona Kiel Company in the way 
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that you have spoken of? A . \Ille t ried to keep them 
all ; yes, sir. 

Q. -[Paper shown to witness.] I show you an in voice 
elated December I, 1905, and ask you wherhe r that 
ser ves to refresh your memory al all as to the time 
when you began your dealings with the Corona Kiel 
. Company? A . Yes, si r; I should think this was abou,t 
the beginning. 

[Marked Dr for identifica tion.] 
10 Q. [Paper shown to witness.] I show you an invoice 

of the Corona Kiel Manufacturing Company elated De-
cember 20, 1905, to J. Lichtman, and ask you whether 
that is an invoice, receipted, for one of these purchases? 
A. Yes, sir. 

[Marked D2 for identification.] 
Q. [Paper shown to witness.] I show you a similar 

invoice ela ted February 3, 1906. Is that one of the 
transactions? A. Yes, si r. 

[Marked D3 fo r identification.] 
20 Q. [Paper shown to witness.] I show you an invoice 

elated July 25, 1906, to wh ich there is~there is one 
elated June 30, 1906, which I show you, and ask you 
whether bhat is one of the transactions? A . Yes. 

[Marked D4 for identification .] 
Q. [Paper shown to witness.] A:ncl July 25, 1906, 

another one which I show you; is that one of these 
transactions? A . Yes, sir. 

[Marked D5 for identification .] 
Q. [Paper shown to witness.] 1 show you another 

80 in voice of July 26, 1906; is that another transaction 
with the Corona Kiel Company at the Gu igues place of 
bu,siness? A . Yes, sir. 

[Marked D6 for identification.] 
Q. [Paper shown to witness.] I show you another 

such invoice, elated January 8, 1906; does that repre-
sent another of the transactions? A . Yes, sir. 

Q. At the Guigues factory, with Baker? A . Yes, 
sir. 

[Marked D7 fo r identification.] 
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Q. [Paper shown to witness.] I show you another 
one, dated January 13, 1906. A. Yes, sir. 

Q. Is that another transaction with the Corona Kid 
Company at the Gnigues factory through Baker? A. 
Yes, sir. 

[i\lI;arked D8 for identification.] 
Q. I show you another one, of :March ro, 1906 [paper 

shown to witness]; is tha!l another of the transactions 
in question? A. Yes, sir. 

[Marked D9 for identification .] 10 
Q. [Paper shown to witness.] I show you another, 

dated March 24, 1906; does that represent another 
transact ion of the same character wi,th the Corona. Kid 
Company? A. Yes, sir. 

[Marked D 10 for identification.] 
Q. [Paper shown to witness.] I show you an invoice 

of June 29, 1906, Corona Kid Manufacturing Company 
to ]. Lichtman; does that refer to another transaction 
of the same character? A . Yes, sir. 

[Marked DII for identification.] 20 
Q. [Pa.per shown to witness.] I show you another 

one, elated September 20, 1906, Corona Kiel Company 
to ]. l;ichtman; is that another transaction of the kind 
you ha.ve spoken of? A. \/Veil, this was a. discount. 

Q. That is a discount only? A. Yes, sir. 
Mr. Riker-I will not ask to have that marked. 

Q. How long have you been engaged in the leather 
business? A. F ifteen yea rs. 

Q. In what business connection? A . \!\I ell, I was 
brought up in the tannery. vVhat I mean by that, as 30 
soon as I graduated from school I was ta.ken into my 
father 's factory, and there learned the different kinds 
of leather, what they were called, and so forth , and then 
I went to the tannery, where I learned the tanning 
trade as far as I could possibly learn it, so as to know 
what I was talking about, th.e different kinds of leather 
it, stock that I was going to buy and sell. That was 
the object: to give me experience. 

Q. Where did you get your practical experience in 
the tann ing of leather? A. In my father's factory. 
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Q. And in that factory what kinds of leather were 
tanned? A. We tanned principally split leather. 

Q. \;yhat else did you tan? A. \ i\Te also for some 
time at our Market street place tanned a lot of goat 
skins. 

Q. Anything else? A. Tanned cow hides, some 
horse leather, practical! y every known sort of leather 
there is. 

Q. Did yon ever tan horse butts? A. Yes, sir. 
Jo Q. Now, have you had under observation the pro-

cesses of tanning horse leather at other factories? A. 
U ncler observation? 

Q. Have you seen them? A. Yes, sir. 
Q. vVhat other factories? A. I have seen a good 

deal of leather tanned at the Guigues factory from time 
to time; I have also seen a lot of leather tanned at the 
Hamburg Cordovan Leather vVorks. 

Q. That is up on- A. On S.ussex avenue. 
Q. That was Mr. Salmon's place? A. Yes, sir. 

20 Q. From your experience in your father's tanning 
place, and in the observations that you made in these 
other factories, are you acquainted with the processes 
of tanning horse leather? A. Yes, sir. 

Q. Including the tanning of horse butts? A . Yes, 
sir; we principally tanned butts of horse leather. 

Q. Now, what prod nets can be made practically from 
horse butts? A. \i\That products can be made? 

Q. Yes, what are the different products? A. \;yell, 
make chrome-tanned leather suitable for shoe stock; 

BO yolli can make cordovan leather suitable for shoe stock; 
you can make inner-s·oling stock out of butts. There 
is no encl to the things you could make out of the stuff. 

Q. Now, when the butt is prepared and finished for 
shoe stock, what part is so finished? A. \;yell, that 
would depend on what kind of leather-what kind of 
shoe stock it would go into. 

Q. \;yell, I am speaking now of upper leather. A. 
You mean for japanning or-

Q. Yes. A. Or for cordovan? 
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Q. First for japanning. A . You would naturally 
tan the hide for the grain. 

Q. And when it was spli t, how would it be split? 
A. It would be split even in the pickled stale or it 
would be split in the partly tanned chrome state; it 
would be split in the bark state-that is, half tanned 
bark state, or it couJcl be split dry, but it wasn ·t a very 
practical way of doing it. 

Q. Now, when it was split fo r that purpose, of a 
grain split fo r japanned leather, did you produce cor- 1 O 
clovan? A . No, sir. 

Q. v\/hy not? A. It couldn't be clone. 
Q. \i\That happened to the cordovan? A . \i\T ell, by 

working that butt for a grain, you, naturally, had to 
take the evenness of your grain, get it to a certain 
point where it would have strength and enough fib re 
to stand japanning, and then to have last ing in a shoe, 
and for that reason it had to be taken off in a fairly 
good substance, and that substance, you couldn't help 
going through the shell , or the cordovan, with the split- 20 
ting knife, which would, naturally, make that no more 
shell , or cordovan. 

Q. \ i\fhat is the shell, what do you understand to be 
the shell ? A . The shell is a certa in tight substance 
that exists on the hip bones of the horse. on the butt 
part of a horse, and in order to get in into lcathe,.,__it 
lays between the skin and the flesh the side of the butt; 
that is what we call the shell in the leathe r trade. 

Q. Now, when you split off a g rain from the butt of 
suffici ent substance to make a japan stock, you say you 30 
cut into the cordovan, or the shell , so as to destroy the 
cordovan? A . Absolutely. 

Q. And with reference to the shell , what is the cor-
dovan? A . \i\Tith refe rence to the shell ? 

Q. Yes. A . ·well, the shell is the cordovan, only in 
an unfinished state. 

Q. Then cor dovan is the fini shed shell? A . Cordovan 
is the name given for the product made from the fini shed 
shell. 



384 ABRAHAM LICH'l'MAN-DIREC'l'. 

Q. And what is the use, if you know, that the co, 
clovan, the finished shell, is put to? A . Mostly for shoe 
leather, men 's shoes principally. 

Q. How is the finished cordovan produced? A . How 
is it produced? 

Q. Yes, by what process? A . vVell, you would, nat-
urally, have to take some certain tannage into considera-
tion first. vVhat tannage do you mean? 

Q. \1Vhat tannage is applied to it? A. P rincipally the 
10 bark tan . 

Q. And after it has been subjected to that process, 
what further treatment is g iven to it? A . The butt 
would, naturally, go in its natural course to the tan yard, 
and then be tanned; the entire substance of the butt 
would go th rough the tan yard and be tanned, and be 
levelled on the flesh side, take the fleshings off, and then 
the process of commencing to snuff the grain in order 
to get the shell, or the cordovan, would be clone. 

Q. How is that process conducted? A . \i\Tell, years 
20 ago most of the time it was always conducted by shaving 

it off by hand, not shaved by machine, by hand, with a 
round knife. 

Q. A draw-knife? A. A round knife put over a 
horse, like, as we call it, a round, oval-shaped horse. the 
butt put clown there, and then shaved off, stroke by 
stroke, until, natnraly, the shell , or cordovan, part was 
reached. 

By the Court. 
30 Q. This is sha,·ing clone from the grain side? A . This 

is shaving clone from the grain side; yes, sir. 
Q. For the cordovan? A . Yes, sir; because the cor-

dovan was between the flesh and the grain; it was in the 
center of the thickness of the hide, of the butt. 

By Mr. Riker. 
Q. \ i\T ell , does this shell lie at a uniform depth below 

the cuticle, or the outside skin ? A. No, sir. 
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Q. The process of shaving, then, was to take off bit by 
bit the overlying matter, or substance, to get down to the 
shell ? A . \-Veil, it wasn't bi t by bit-it couldn't be taken 
off any other way but bit by bit with a hand shaving 
knife. 

Q. And fo r the purpose of exposing the cordovan, the 
shell? A . And for the purpose of getting to the cor-
dovan. 

Q. And when that was done, what became of the shell, 
what did you do with it? A . The shell was then taken 10 
to the fi ni shing room, or the cordovan leather, partly cor-
dovan, then . 

Q. And put through the finishing process? A . It 
was either put into russet cordovan or black or reel, or 
any color you might wan t it; and when it is finished 
up, or glossed up, gummed, to make it smooth-that 
was the principal thing, to get it smooth, or glossed. 

Q. \ ,Veil , the substance that you say was snuffed off, 
or skiffed off. has that any value? A . No, si r. 

Q. No value at all? A. No. 20 
Q. Have you ever seen the buffing material taken off 

by a splitting kni fe? A . By spli tting machine? 
Q. Yes. A . Yes, si r. 
Q. \~There? A. At the Guigues factory. 
Q. How often did you see that process carried on? 

A . \ ,Veil, that was about the first place I had ever seen 
it clone by a machine. 

Q. Diel you ever watch the process? A . Oh, yes, I 
did . 

Q. How many machines did Guigues have at work 30 
ai that process whi le you were there at any time? A . 
\~Tell, I would generally go to one machine; I never 
counted those machines. 

Q. You do not know how many he had ? A . No, I 
don't. 

Q. Diel he have more than one? A . I should judge 
he did. 

49 COR 
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Q. 'vVell, do you know whether he did? A. I am 
quite sure he had more than one; yes, sir. 

Q. Diel you see this process of splitting on the split-
ting machines at the Guigues factory carried on where 
cordovan was part of the product? A. Yes, sir. 

Q. N1ow, in those cases where you saw that process 
being carried on what was the substance that was taken 
off by the splitting knife above the shell, or cordovan? 
A. Just that substance that had to come off in order to 

1 O get to the cordovan, or the shell. 
Q. vVell, describe what that was that came off. A. 

\i\T ell, we all understand the back of the horse is the 
thickest part of the hide, and going clown towards the 
flanks, or the shanks, the thickness of the hide rnns 
materially lighter. The piece that would come off on 
that machine would be rather thick in the center and 
nothing more than a shaving, like leaf tobacco, or a 
fringe around its edges. I have several pieces here that 
I could show, if the Court will aliow. 

20 Q. \,Vere they taken off at the Guigues factory? A. 
l\'o, sir; they were taken off by hand-knife. 

Mr. Riker-I would ask that the witness be 
allowed to use them for illustrative purposes. 

Mr. Skinner-I have no objection to their 
being used for illustrative purposes if it is clearly 
understood what they are illustrative of. 

Mr. Riker-They are illustrative of this par-
ticular substance that is taken off in getting clown 
to the cordovan. 

80 Mr. Skinner-I object to their being used as 
illustrative of taking off by machine. Thes-: 
were said to be taken off by the hand. If they 
are so used, I do not object. 

Mr. Riker-Very well, then we would use 
them for the pnrpose of showing what was taken 
off by hand. 

\,\fitness [Producing several small pieces of 
lea.ther]-T'hose are pieces of shavings that 
have been ta.ken off by that hand shaving, that 
oval horse that I was talking about. 
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Q. Where did you get those from? · A. I got those 
this morning at a facto-ry. 

Q. \,\/here? A. The factory of a man by the name 
of Bitterman, who had horse butts. 

Q. \ ,\/ ere these things taken off in the course of the 
regula.r processes there, or for your special benefit? 
A . In the course of the regular process. 

Q. Then those are illustrative of the pieces that come 
off by the hand process of ta.king off the substance above 
the shell? A. Yes, sir. 10 

Q. And have you ever seen the process of ta.king off 
the grain for japanning·, horse hide butts? A. Yes . 

. Mr. MacMahon-Shanks? 
\,\/itness-1 have seen shanks and butts. 
[The four pieces of leather produced by wit-

ness are placed in an envelope and marked D I2 

for identification.] 
Q-. In your experience, Mr. Lichtman, in the treat-

ment of the butt, particularly the cordovan part of the 
butt, have you ever seen the grain part taken off to 20 
expose the cordovan, and then tanned further in chrome? 
A. For what purpose? 

Q. For any purpose? A. Have I ever seen-
Q. \1\/here the grain has been taken off with the split-

ting machine in the process of making the cordovan, 
getting the cordovan, have you ever seen the part taken 
off as grain then tanned by the chrome purpose for 
japanned leathe1·? A. ·what part? 

Q. The grain that was taken off. A. · Yes, sir. 
Q. You have seen it taken off when the cordovan is HO 

preserved? A. In the raw state. 
Q. [Former question read as follows: "In your ex-

perience, Mr. Lichtman, in the treatment of the butt, par-
ticularly the cordovan part of the butt, have you ever 
seen the grain part taken off to expose the conlovan, 
and then tanned further in chrome?"] A . \,\Tell, in 
order to tan the butt into cordovan, the grjlin was to be 
taken off, not to preserve the grain, but the cordovan. 
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Q. vVell, answer the question . A . No, si r; I have 
never seen it done. 

Q. And when the grain is taken off in the process of 
making cordovan from the shell , have you ever seen the 
splitting clone from the pickle? A. For cordovan pur-
poses? 

Q. Yes. A . No, sir . 
Q. After what process of tanning has been appli ed is 

the process of getting out the cordovan reached? A . 
1 O Well, you mean the process of taking off the grain for 

the cordovan? 
Q. [Question read.] A . Principally in the bark tan-

nage. 
Q. Well, is it not altogether in the bark tannage? 

A . Yes, si r ; if it is worked for the cordovan. 
Q. And the process wh ich you have described as hand 

buffing-what is the process of buffing, Mr. Lichtman? 
A. Buffing is to snuff the grain off, to get that part on 
which the hair of the animal was , or that part next to 

20 the hair. 
Q. \ i\That do you mean by snuffing? A . \i\T ell, by that 

I mean just shave it off. 
Q. Snuffing or sniffing? A . Well, we call it snuffing . 

I t is a little blade that is used by hand; that would be 
snuffing; and then we have a big, oval, round-shaped 
thing over a ho-rse; that is called shaving by hand; and 
then again we have another shaving that is clone by a 
shaving 111achine. 

Q. Are those processes consecutive, one, two, three, 
80 or do you use one at one time and another one at 

another? A . You might use one one time and one 
another, or poss ibly you might use it for certa in pur-
poses of the stuff. 

Q. \~Then you use the knife in the hand, that is snu ff-
ing? A. Hanel shaving. 

Q. \i\lhat is the snuffing off by hand? A . That is 
with a little, ,thin blade, a slicker, we call it. 

Q. That is hand-buffing, is it not? A . Yes, si r. 
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Mr. Skinner-Do not lead. 
Q. Now, when you take a split off and take off sub-

stantially the same substance, what is the product then? 
A . 'v\l e call that a buffing, or a grain split. 

Q. 'v\l ell, is there not a difference between a grain split 
and a buffing? A. \,Veil, there is only one difference, 
and that is that a grain split is possibly a little thicker 
substance than a buffing. 

Q. l\'ow, in the manufacture of horse leather from 
the butts, when you want to get off the grain split w:,'.tt 10 
is the process that you apply? A. You mean to get tb~ 
grain split off? 

Q. Grain split for l~ather for japanning or topping? 
A . I didn't get that question. 

Q. [Question read as follows: " Now, in the manu-
facture of horse leather from the butts, when you want 
to get off the g ra in split what is the process that you 
apply?' ' l A. In the manufacture of horse leather? 

Q. Yes, leather from horse hides? A . Fo1· what? 
Q. \!\fhen you want to get off a grain split for j apan- ~O 

ning or for topping leather, what processes do you ap-
ply? A. \,V ell, the most advisable process, and pos-
sibly the only process, is the process of splitting them in 
the pickled state or the raw state, but it is most prefer-
ably in the pickle, on account of its being more practic-
able, and you are only able to get a suitable pieces of 
leather for chrome-tanning by splitting it in the pickle. 

Q. \!\fell, is the hide out of the pickle as plump and 
full and easily split as it is after it has been bark-tanned? 
A. No, si r. lU 

Q. Now, in splitting out of the pickle for the purpose 
of getting a grain for the japanning or topping leather, 
what happens to the cordovan? .A. You run right 
throu:gh the cordovan with your splitting knife, you bust 
it. 

Q. \!\fhat happens then? A. You bust it. 
Q. You bust the cordovan? A . Yes, sir. 
Q. 'vVhat is the character of the shell ? A. It is very 
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horny, and when the knife goes over it it generally 
leaves a little ridge every time. 

Q. Now, in this process of making the split for jap-
anned leather out of the pickle, you "bust" the shell? 
That is the way you describe it. A . You say split for 
japanning purposes? 

Q. Yes. A. You mean the grain side split? 
Q. Yes. A. Yes, sir. 
Q. You "bust .. the shell, as you express it? A. Yes, 

10 sir. 
Q. What is there in that process in the way of prod-

uct except the grain split? A. \Vell, there is nothing 
but a flesh split. 

By the Court. 
Q. You say there is in this process no product bu:t a. 

grain split? A. :'-Jo, after this grain split 7,as been 
taken off for japanning purposes there is nothing left 
but a flesh split. 

20 Q. A flesh split? A. A flesh split; yes, sir. 

By Mr. Riker. 
Q. \;yell, are or are not these flesh splits the things 

that you purchased, in the most part, from Baker at 
the Guigues factory? A. For the most part? 

Q. Yes. A. The flesh splits? 
Q. Yes. A. No, sir. 
Q. Well , what were they? A. \Ve bought from the 

Corona Kiel Company shell splits. 
80 Q. \;vha.t were they? A. They were splits taken off 

iu such a way as to preserve the shell. 
Q. And were they or were they not the flesh side of 

the hide? A. On "·ith it; yes, sir. 
Q. \;yell, how don't they differ from cordovan? A . 

\Veil, they are not finished: · they are not tanned; they 
are in the raw slate: they are in the pickled state. 

Q. Was the shell injured in those cases? A. No, 
sir. 

At one o'clock P. M. the court takes a recess 
of one hour. 
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After recess. 
Abraham Licht-man resumes the stand in behalf of 

defendant. 
Direct examination (continued)) by Mr. Riker . 
Q. Mr. Lich tman, we 1Yere talking about the dry 

butts that you bought from the Corona Kiel Company 
out of the Guigues factory, and the last question was 
about the state of the shell, or cordovan. If you know, 
what piece had been taken off of those butts that you 
bought in the dry state-what kind of piece? A . Noth- 10 
ing; it was the entire butt. From the Corona K iel Com-
pany, you say? 

Q. Yes. A. Yes, sir. 
Q. It was the entire butt? A . Yes, si r. 
Q. Now, in your experience with the treatment of 

horse butts, are they cut up at any stage into pieces? 
A . It depends fo r what purpose you wanted them. Y ef. 

Q. 'rhen the pieces cut up become what, what is the 
designation of them, the names of them? I refr,· 1~ow 
to the shanks of the butts, or cordovans, or whatever 20 
they are. A . I didn't just get that. 

Q. I refe r to the cutting up of the butt into pieces. 
\ \/hat are the different pieces after they are c:it up , 
what are they callee\? A. It would be the butt, it would 
be the shank. 

Q. Is there any trimming clone to the butts at :, 11y 
stage of the process of finishing into leather? .4 . Yes, 
sir. 

Q. At what stage? A . After they come out of the 
so_aks or before they go into the soaks. 80 

Q. \ i\That then is clone in the way of trimming? A . 
Those parts are trimmed off that can't be very weil 
worked or may not be beneficial to tan. 

Q. \\/hen you say "beneficial," what do yon mean? 
A . It might be that some hides are hair-slipped and all 
scarred off, and it can be seen right away before it goes 
into the soaks : it is, naturally, cut out; or it might be 
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rotted, and it is cut out; or there are different parts d 
the anirnal that have a tendency to be of such sh'.lpe 
that they can't be worked out into leather, and fo r that 
reason are trirnrned off. 

Q. I have heard the word "profi tably" in connectioi; 
with the tanning . \~/hen you say "beneficial. ' ' clo you 
mean to the pocketbook? A. Yes, sir; the sarne thing 
absolutely. 

Q. Have you ever seen the process of finishing shanks 
10 after they were cut off frorn what you now term the 

butt proper? A . Yes, sir. 
Q. \ i\/hat is that process : how is it clone? A . v:ell, 

it depends on what tannage it is to go into. 
Q. Suppose it is to go into chrome-tannage, what is 

clone? A . Afte r the pickle, they are then chrornecl . 
That depends on the process of the tannery, whether 
they are a one-bath chrorne or a two-bath chrorne. The_,· 
are then chrornecl. After they are fully tanned :111cl 
chromed, they are stuffed, or, as we call it, fat liquored : 

20 after they are fat liquored, they are slickerecl out by 
machine or by hand, and then, if they are worked so as 
to get the rnost measurernent out of thern, they ate 
tacked. 

Q. Is that a process of stretching or drying, or both. 
or what? A . It is a process of drying and stretching 
at the sarne tirne. 

Q. Are the shanks split or buffed, or anything of tha t 
sort clone with thern, in this process? A . Depends en-
tirely whether they are wanted and what they are wanted 

30 for; that is, the substance of the leather. ancl, further--
more, to make a uniform piece of leather. they are either 
shaved or spli t off; that is, the fl esh. 

Q. T he fl esh side is either- A. Shaved or split. 
Q. Do you mean the flesh or the flesh side? A . The 

flesh side. 
Q. An d when you speak of fl esh in that connection in 

leather, yon do not mean the actual fl esh, do you-
A . I mean the flesh and that part that could possibly 
go with it to make a uniform g rain. 
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Q. At what stage of the finishing of the shanks is 
that splitting or shaving done? A . For the chrome-
tanning, as a rule, in the pickle. 

Q. What is the character as to size and quality of the 
piece of the flesh side either cut off or split off in that 
process? A . T hey couldn't be made a;1y size at all, be-
cause that would depend enti rely on both the quality and 
the nature of the raw materia l. If they came off a dry 
hide there would pract ically be no substance to it, and 
fo r that reason there would be nothing more than a 10 
11·ebbing or shaving of fleshing come off. If they came 
off a green salted hide there would be probably a little 
more substance to it, and they would be very ununiform, 
fo r the reason that a horse, as a rule, runs heavy in 
knuckles, and where the leg comes there would be a ve ry 
thick piece, and th en a piece not more than ti ssue paper, 
and then a piece in that same shank with a hole, nothing 
in it, nothing at all would come from it. 

Q. If they were split ou t of the pickle .what k ind of 
split would you get? A. That is what I say, if they 20 
were split in the pickle. 

Q. Of the two kinds, the dry and the green salted, 
you have described the results in the way of a flesh split 
in your evidence that you have just given? A . Yes, 
sir. 

Q. 'I'o what use or purpose is the fleshing, or flesh 
split, taken off the shank applied? A . You couldn't 
purt it to any practical use at all. If you were going to 
put a practical use to it, you would have nothing more 
than glue, and it wouldn't even make glue stock, fo r the 30 
simple reason that the nature of a horse is of such a 
cha racter that it won't even make glue. 

Q. The fl esh spli ts of a horse hi de wi ll not make 
glue? A . Any part of the horse hide, any part of the 
flesh of a horse, because the horse contains such a 
nature that it isn't even fit fo r glue. 

Q. In 1904 and t he early part of 1905 what was the 

50 COR 
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business that Mr. Julius Lichtman, your father, was-
conclu.cting? A. \IVhat was the nature? 

Q. \IVhat was the character of it? A. Buying and 
selling all kinds of leather, principally offal and splits. 

Q. \!Vas it a considerable business or -an inconsider-
able business? A. Yes, sir; very considerable, to my 
knowledge, or in my estimation of dollars and cents. 

Q. You were engaged in a subordinate capacity for 
your father at that time, were you not? A . Y ~s, sir. 

10 Q. And had knowledge of the business? A. Yes, 
sir. 

Q. \IVell, can you state about what the volume of the 
business was for a year, for the year 1904? ,;:1. In 
1904, I should judge, we clone a business of $600,000. 

Q. Do you know Mr. Albert A. Guigues? A. Do I 
know him? 

Q. Yes. A. Yes, sir. 
Q. How long have you known him? A . Only since 

he commenced operations at this tannery. 
2,o Q. How did you come to make his acquaintance, if 

you remember? A. The Albert A. Guigues Company, 
or Albert A. Guigues factory, telephoned us they wanted 
tu see us. 

Q. \!Vere you in the office at the time, or is that the 
information that you received? A. No, sir. 

Q. That is the information you received? A. Yes, 
sir. 

Q. Then in response to the telephone message, as you 
were informed, what clicl you do, if anything? A. I 

3.0 went to the Albert A. Guigues factory. 
Q. And whom did you see? A. Mr. Guigues. 
Q. VI/as that the first time you had ever seen him? 

A . The first time in my life. 
Q. \IVhere were you doing business at that time, at 

what plant? A. Arch street. 
Q. Can you fix the month? First, can you fix the 

year when that occurred? A . 1904-. 
Q. Can you fix the month? A. I think June; I am 

not real positive on that; June or July, 
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Q. June or July? A . I am not real positive on that. 
[The witness is directed to stand aside for the 

present.] 

fVitliam J. Sntlier/a11d, Jr., sworn in behalf of de-
fendant. 

Direct examination by J\!fr . MacMahon. 
Q. Mr. Sutherland, what is your business? A. Clerk 

to the referee in bankruptcy. 
Q. In this city? A. In this city. 
Q. And how Jong have you been such clerk? A. 

Four yea rs. 
Q .• Vlere you the clerk for the referee in the year 

1908? A . I was, sir . 
Q. Have you in your custody the depositions taken 

in the examinations before the referee in the matter of 
the bankruptcy of Albert A. Guigues Leather Company ? 
A . I have, si r. 

Q. Have you them with you? A. Yes, sir. 
Q. Will you produce them? A . They are here, sir 20 

[producing paper ]. 
Mr. Skinner-As long as Mr. Sutherland says 

that these are the depositions, and that is all yo,1 
want, Mr. Sutherland can go. 

Cross-examination waived. 

Edith A. Crosson, sworn in behalf of defenctant. 
Direct examination by Mr. MacMahon. 
Q. M rs. Crosson, in 1908, what was your business? 80 

A . I was a stenographer of the bankruptcy court. 
I t is agreed by counsel that the deposition, 

produced by the witness, \i\lilliam J. Sutherland, 
Jr., need not be further proved, and that counsel 
on either side my read therefrom for the pur-
poses of contradiction. 

Mr . Riker-I am reading from page 7 of the 
testimony of Joshua L. Elliott, on August 17, 
1908, in the bankruptcy court. The question 
was asked, speaking of checks : 
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"Q. Some checks came from J. Lichtman & 
Son payable to Mr. Guigues? A . Yes. 

"Q . \,\That did you do with the checks? A . 
Handled them through the office; didn't come 
into my possession." 

On page 8, of the same testimony: 
"Q. Do you know how the sales to J. Licht-

man & Son were billed, billed by A. A. Guigues 
or Gnigues Leather Company? . A . I cannot 

10 exactly. 
"Q. \A/as there a record kept of the sales? 

A . Yes. 
"Q. Where was it kept? A. In a private se'. 

of books. 
"Q. Diel it appear in the general books of the 

Company? A. No, sir . 
"Q . vVas that private set of books in the pos-

session of the company when you resigned? A . 
Yes, sir." 

:!O Then on page 9," referring to the books : 
"Q. \i\That was contained in the books? A . 

Nothing but the sales of th is offal. as you call 
it; that was all that was contained in them. 

"Q . Diel it contain a record of the sales to 
others than J. Lichtman & Son? A . Yes. 

"Q. To whom ? A . Taylor-Page, in Cinc i11 -
nati-that was previous to being incorporated-
and a fellow in New York, E. Spiegel ; one of 
the Neiders, here in the city, I don't know 

80 whether John or Cha rles; it was John Neider; 
and several other small ones that I can't recall; 
I think L. Agoose, in Boston, and sales made 
to Valentine & Minkus." 

:Abraham Licht-ma11 resumes the stand in behalf of 
defendant. 

Direct examination (continued) by Mr. R iker. 
Q. On that occasion of your visit to the Gnigues 

factory in June or July, 1904, did you see l\lk. Guigues? 
A. Yes, sir. 
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Q. Where did you meet him, what part of the build-
ings? A . \~Tell, I came in the office. 

Q. \~here was that? A . Right as you come from 
Ferry street, corner of Ferry and Madison, I believe. 

Q. 'vVas it a brick building or- A. A frame build-
ing. 

Q. You met Mr. Guigues there? A . I was told to 
sit clown and wait for him, they would look for him. 

Q. Diel you meet him ? A. I waited a considerable 
t ime, and he finally came and I met him. 10 

Q. Diel you have any talk with him about his prncluct, 
the product of the factory at that t ime, or any part of 
it? A . Yes, sir. 

Q. \¥ell, state that conversation, as fa r as you re-
member. A . He said, "I have got something here that 
I have got to offer; I want you to look at it. " 

Q. \¥ell, did he show it to you? A . Yes, sir . 
Q. 'v\lhat was it ? .4 . 'fhese butt grain splits. 
Q. Butt grain splits? A . From cordovan leather. 
Q. You say he showed them to you . 'vVhere did h,: 20 

show you those things? A . \~Tell , he was makin;; 
them, splitt ing them, 

Q. Then you went out from the office building son,e-
where? A . Yes, si r. 

Q. \¥hereabouts? A . To the splitting machine. 
Q. And_ he showed you these butt grain splits, as you 

have termed them? A. Yes, sir. 
Q. Now, won't you describe what you saw? A . It 

was the grain split, or the buffing, that was taken off 
of a butt prior to its being finished into cordovan 30 
leather. 

Q. 'vVas it tanned or untanned? A. Tanned in the 
bark. 

Q. Tanned in the bark? A . Yes. 
Q. \~ell, when you say "bark," is that generic, or 

do you mean strictly bark, or do you mean vegetable 
tan? A . Yes, sir; vegetable. ,,re call them all bark 
tan. Roughly speaking, bark tan . Vegetable tan, 
then. 
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Q. 'vVere they dry or wet, or in what condi tion we1·e 
they? A . 'vVell , they were dry, as far as water was 
concerned, and rather clamp and wet, as fa r as oil am! 
grease was concerned. 

Q. Had they been subjected to treatment with oil or 
g rease? .A . Yes, sir. 

Q. Vi as the process going on at that t ime of taking· 
them off of the shells? A . vVa,s that going on ? 

Q. Were they spli tting? A . Yes, sir. 
1 o Q. Diel you see the process? A . Yes, sir. 

Q . \Vhi ch side of the butt was uppermost as it was 
put into the spli tting machine? A . The flesh side ; the 
butt was turned upside clown. 

Q. T he g rain was on the under side? A . The g rain 
was on the bottom ; yes, sir. 

Q. [By the Court.] T he flesh side on the top and the 
g rain underneath ? A . Yes, sir. 

Q. [By M r. Riker. ] Diel you take any of these g rain 
spli ts, as you have called them, into your han cl·s at that 

20 t ime and examine them ? A . Yes, sir ; I examined 
them : that is 11·hat I was there fo r. 

Q. vVhat 1yere their dimensions? T hey varied. did 
they, or did they not? A . Very uni fo rm. 

Q. As to the size? A . S ize, thickness, st, ength. 
moisture. 

By the Court. 
Q. \~That are you now speaking of? A. The butt 

g rain spli t : the piece that came off after the leather 
BO was tu rned upside clown and put through th,, spli tti ,1g 

machine. 
Q. T he result of the spli tting? A. T hat is the idea; 

yes, sir. 
By Mr. Riker. 
Q. T hat is one piece that came out- A . Yes. 
Q. -as the resul t of the spli tting? A . No, it was 

the one piece tha t came off during this operation. 
Q. \ i\Tell , there was the other piece, the cordovan. was 

the re not? A . Yes, sir. 
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Q. [By the Court.] The result of the splitting· was 
two pieces? A . The result of the splitting? I only 
washed the splitting of the grain split. 

Q. [By Mr. Riker.] vVell , when you split that off 
you had a piece left, did you not? A . Yes, sir. 

Q. So far as you observed, then, there was th is grai u 
split and the- A. And the cordovan. 

Q. -and the cordovan? There were two pieces? 
A. Two pieces made of one. The effect of the splitting 
was that there got to be two pieces instead of cne piece. 10 

Q. [By the Court.] One you call a grain split and the 
other a cordovan? A . Yes, sir. 

Q. [By l\!fr. Riker.] And the whole of the hide , or 
butt, when it was put into the splitting machine. had 
been vegetable tanned? A . Yes, sir. 

Q. Complete or incomplete? A. Complete. 
Q. Can you state from your observations then a•.1d 

your memory now the limits in size that these pieces 
would be included within r A . Of what? 

Q. Of these grain splits. A . They were pieces aver-
aging-if you are going to figu re on all fr inges and 
hang-ons and whatever there was to that piece, t!,ey 
would average from two, three inches-

Q. What do you mean by that, square, or ,,·hat' 
A . Square. 

Q. Or square inches? A. Square. vVe will sa_v two 
or three inches to one inch, up to possibly 3_½ feet. 

Q. T hree and one-half feet square or square feet' 
A . Square feet, all together, taking the width by the 
length. 

By the Court. 
Q. Three and one-half square feet? A . Yes, si r. 
Q. This is the g rain split ? A. This is the g rain split. 

By Mr. Riker. 
Q. Are you familiar with the operation of the spli t-

t ing machine on which this work was going on? .-4, 
Yes, sir. 

20 

au 
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Q. What is that spl itting machine known as? A. 
Belt-knife splitting machine. 

Q. And in splitt ing in the way you have described, 
with the flesh side up, was it or was it not the result thal 
the upper piece of the two pieces into wh ich it was being 
split was spli t of uniform size? A. Yes, si r ; that ,rn, 
the object of doing it. 

Q. No11·, Mr. Lichtman, have you ever been present 
at the operation of splitting horse butts out of the 

10 pickle? A. Yes, sir. 
Q. Where the g rain side is to be used for graiP 

leather? A. Yes, si r. 
Q. How is the hide put into the splitting machine 

then? A. \,Vhatever piece is desired, or for the pur-
pose of the splitting, is put in towards the top of the 
machine, and then all the surplus, whether 1t was t()CJ 
thick or too thin, whatever it might be, fall through 0 11 

the bottom. and the main body comes up on the top. 
Q. In this case which was on the top? A . Where the 

20 grain was split for japanning? 
Q. Yes. A . The g rain was up on the top. 
Q. T hen in this last process which you have described 

\\"as or was not the g rain the uniform product? A . Yes, 
sir. 

Q. Before you saw the process in Guigues' factory on 
this visit that you made, of taking off what you ha, e 
called a grain split, had you ever seen the spli tting ma-
chine used fo r that purpose? A. Taking the grain sp"iir 
off of ll"hat class of leather ? 

80 Q. Off of the cordovan . A. No, sir. 
Q. \ ,Vhat had been the practice, so fa r as you had 

observed it, therefore? A. Shav ing it off. 
Q. And the cordovans were what? A. They weren"t 

anything: they weren't even fert ilize r: we couldn"t burn 
them in the boiler: they would stuff the boiler. 

Q. So far as your observations were concerned, then. 
as I understand you, of this process of splitting off the 
g rain split, it was a new process? A. Absolutely. 
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Q. After that visit in the month of June or J uly, 1904, 
clicl you visit the Guigues factory frequently? A. Yes, 
SI L 

Q. How often, if you can give the jury an idea? 
A. 'Nell, 1 would maybe go there once a week, mayb,~ 
not at all, and sometimes every clay; it would depend 
entirely on what business was going on or what I was 
supposed to get, or to look at the stuff sometimes before 
we got it. 

Q. Diel you see the horse butts as they came in dry? 1 O 
A. In a casual way, yes. 

Q. Diel you se~ the 11utts in their processes through 
the factory from time to time? A . Yes, sir. 

Q. During the period from June or J uly, r904, to the 
rst of February, r905, you were there frequently and 
saw them frequently? A. Yes, sir. 

Q. \,Vhat was the character of the horse butts that 
were going through the factory, as you observed them, 
during that period? A . They were dry butts off of dry 
hides, principally off of Russian or colt skin hides. 20 

Q. \~Tere they large or small? A. Small stock. 
Q. Heavy or light? A. Light stock. 
Q. Thin or thick? A. Thin . 
Q. Now, Mr. Lichtman, did you ever see this process 

of spl itting dry hides out of the pickle in the Guigues 
factory? A. Yes, sir. 

Q. For the purpose of getting a uniform grain split-
did you see that process in the Guigues factory? A. On 
what material? 

Q. On the horse butts. A . On the ent ire butt? 30 
Q. Yes. A. No, sir. 
Q. \,Vell. on the butt, in which the cordovan is 111-

clucled, did you see the process of splitting them? A . 
No, sir. 

Q. 'Nhen did you see, if you ever did see, this process 
conducted in the Guigues factory? A. I seen it con-
cl ucted on the shanks. 

Q. When? A . At that t ime, 
5I COR 
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Q. [By the Court.] Is that what you have been tell-
ing us about? A. No, we have been talking about grain 
splits up to now, in the bark tan. Mr. Riker asked 
about stuff in the pickle, and I said I have seen the 
shanks being split in the pickle. 

Q. [By Mr. Riker.] Well, before we go into the ques-
tion of the splitting of the shanks in the pickle, did yon 
ever see in the Guigues factory the butt, as distinguished 
from the shanks, split out of the pickle so as to get a 

10 japanning g rain? A. \~Tell, I won't say whether I seen 
it in that period, because I have seen it often at the 
Gnigues factory. 

Q. Can you fix any period at wh ich you have seen it 
clone? A. \Veil, possibly in th is period up to January, 
1905, or if it wasn't, it was very close after that, and, in 
fact, I am fairly sure it was in this period, but the very 
latest part of the period. 

Q. The very latest part of the period? 
The Court-You mean taken out of the pickle 

20 and then split? 

80 

vVitness-It was pickled ancr then split. 
Mr. Riker-Perhaps it would clarify it to 

describe what the pickle is . 
The Court-It is a preservative process, I un-

derstand. 
vVitness-Pickling is a solution mostly com-

posed of sulphuric acid and salt, made principally 
for the purpose of tightening the leather, ancl in 
the bark tan really nseless, in the chrome tan 
really a foundation for the commencing of the 
chrome tan. 

Q. And it is a preservative? A. Also used as a pre-
servative in shipping stock in its condition afte r the hair 
has been taken from it and it has been washed out, but· 
still raw. 

Q. '\Tot tanned, you mean? A . No, sir. 
Q. [By the Court.] Splitting out of the pickle means 

splitting after pickling? A . Splitting after pickl ing; 



ABRAHAM LICH'l'MAN-DIRECT. 403 

yes, sir; after the stock has been pickled and slightly 
drained, because you can't split it dripping wet; it has 
got to be a little absorbed from its water. 

Q. [By Mr. Riker.] It is taken right out of the pickle 
solution? A. No, it is laid out smooth and straight 
so that it will go th rough the splitting. 

Q. During the first part of the period in 1904, after 
yon paid your fir st visit to the Guignes factory, did you 
see that process conducted there at all? A . Yes, si r . 

Q. When? A. Well, during the latest part of this 10 
period, as I say, or, if not-I won't say definitely then 
- it was right shortly after that. I can't fix the exact 
time. It is eight years ago, and it is pretty hare\ . 

Q. I t:1ink you have said what the character o [ the 
flesh spli t off of the shank was. A . Y es, sir. 

Q. Now, what was the character and what IS the 
proper de£ignation, in your judgment, from your ex-
perience, of the grain split from the bark-tanned butt ? 
A . \Vhat is the definition? 

Q. H ow do you designate, what is it? A . Offal. 20 
Q. Had the corresponding mater ial theretofore, in 

your experience, ever had any market or merchantaiJl~ 
value? 

Mr. Skinner-I object. There is too much 
conclusion and inference in the question. 

Vv'itness--\1\le have had the exper ience more 
than anyone. 

T he Court-I think the question may be an-
swered. 

A. No, sir. el l: 
Q. Now, Mr. Lichtman, do you know whether y0u:· 

father made any contract with Guigues for any part of 
the material that was produced in the Guigues factory? 
A . My father? 

Q. Yes. A . You mean him personally? 
Q. I do not mean him personally. A. The firm? 
Q. \ i\Thether there was a contract made? A . Ye, 

SIL 

Q. By or on behalf of your fathe r ? A. Yes, sir. 
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.Q. To purchase any part of the material produced in 
the Guigues facto ry? A . Yes, sir. 

Q. \,Vhat was that contract? 
Mr. Skinner-Oh, let us have a li ttle more 

detail as to when and where and by whom. an c: 
all those things. 

Mr. Riker--I think I am entitled to ask what 
it was in my own order. 

Mr. Skinner~My objection is that it calls for 
t ;J conclusion, and I think the witness shoL•ld be 

asked the time and place and the words used--
the ordinary method of proving a contract-but 
to say, " \,Vas there a contract, and what was it?'' 
leaves him free to say what he understands i'. 
was and to con strue it. 

'Dhe Court-In the first place. was it written, 
was it a written contract? 

[ Question read. ] 
The Court-You may answer that question 

20 first by saying whether it was a written or an 
unwritten contract. 

\ i\Titness-It was a wri tten, signed contra.ct. 
Q. Have you got it? A . Yes, si r. 
Q. \i\Tith you? A. Mr. MacMahon, I think, has it. 
Q. ·when was that contract made? A. Right a.fte,-

my visit at' the fir st time at the Guigues facto ry. 
Q. How soon after that visit? A . I should say 

a.bout-a few clays or a week. 
Q. In order to expedite this-the original of that 

3 I) first contract we cannot put our hands on just th is 
minute-was there more than one contract made? A . 
Two contracts. 

Q. \ i\Ta.s the second contra.ct in wri ting? A . Yes, 
si r. The second contra.ct was really a correction of the 
first and in more explicit and detailed form, but it was 
practically the same contract : it was the same goods. 

Q. I show you a paper on the letterhead of Albert 
A:. Guigues, Leather Manufacturer, elated "Newark, 
N". J., August 24, 1904," purporting to be signed by 
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"Albert A. Guigues" and "J. Lichtman, by A. Lichtman, 
Atto rney" [shown to w·itness]. Do you recognize the 
signature "J. Lichtman, by A. Lichtman, Attorney"-
A. My signature. 

Q. -as your signature? A. Yes, sir. 
Q. Did you see Mr. A. A. Guigues-see him sign his 

name to that contract? A. Yes, sir; both signed at the 
same time; first he and then I signed. 

[The paper referred to is shown to plaintiff's 
counsel.] 10 

Mr. Skinner-No objection at all. 
Q. Before I offer that, I want to show you a paper 

which is headed "Arlbert A. Guigues, Leather Manufac-
turer, Ferry, Madison and Monroe streets, Newark, 
N . ]., July 26, 1904," and which purports to have been 
signed "Albert A. Guigues" and "Julius Lichtman, A. 
Lichtman, Attorney," and ask you whether that is a 
copy of the first contract [paper shown to witness] ? 

Mr. Riker-I can pick out the original, and 
will sooner or later, but I cannot get it just now. \!O 

A . Yes, sir. 
Mr. Skinner-I was waiting f9r iVIr. Riker's 

explanation, and expected to object before the 
answer. I would like to have the answer with-
held for a moment. 

Mr. Riker-Yes. Do not answer. 
Mr. Skinner- I understand that this is only 

a copy and that the original is for the moment 
mislaid? 

Mr. Riker-Yes. 30 
Mr. Skinner-Under those circumstances, I 

make no objection to the use of the copy; but I 
should think it would be with leave to correct, if 
there is anything to correct. 

Mr. Riker-I wi ll make the offer of the orig-
inal when I find it, and will ask to read the copy 
into the record. 

Mr. Skinner-Offer the original. 
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Mr. Riker-I will offer the exhibit as an orig-
inal in this case, explaining that I will produce 
it in SLtbstance later, and now use the copy to read 
into the record, subject to correction from the 
original. 

"Albert A . Guigues, Leather Manufacturer, 
Ferry, Madison and Monroe streets, Newark, N . 
J., July 26, 1904. Julius Lichtman: I take your 
order for r,500 doz. shank splits, at 35 cents a 

10 dozen, and 200 tons butt splits, at I 5 cents per 
pound, spot cash, less two per cent. ; you to take 
them as fast as I make them, and I to furnish 
until order is filled. Albert A Guigues. Julius 
Lichtman, A . Lichtman, Atty." 

[The original of the above contract is to be 
marked Exhibit DIJ when produced.] 

Contract bet1\"een the same parties, elated 
A ugust 24, 1904, is offe red in evidence and 
marked Exhibit DI4. 

20 Q. Showing you Eshibit DI 4, the contract of August 
24, 1904, I ask you how that contract came to be made 
[paper shown to witness]? A. "\i\Tell, after we had 
commenced our receiving of some stock on this first con-
tract, and being that we have made a sale-part sale 
-of it, we found out that Mr. Guigues had commenced 
to sell the same material that he made to us, this offal, 
to a party in New York, and this, naturally, affected 
our business to such an extent that it would entail a 
heavy loss to us, for the simple reason that the market 

ilO was of such a limited capacity on this stock that if we 
had any other competitor in the line it would be impos-
sible for us move the stuff: so that we seen the foo lish-
ness of what we had entered into with Mr. Guigues, and 
in order to get him to make such a contract in such a 
form that it would bind him not to sell to anybody else 
this material of offal during the life of our contract, we 
then 111ade this. 
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lVIr. Riker-That is, Dr4, the contract of 
August 24th. I would like to read the jury th is 
contract [reading] . 

Q. Now, under these two contracts what did you 
actually get? A. 'vVe got the shank splits, as per the 
order, and we got a portion of our contract on the horse 
butt grains from the cordovan tanned in bark. 

Q. T hey were tanned in bark? A. Yes, sir. 
Q. Diel you get any tanned in chrome? A. No, sir. 

Juror No. 3-Your Honor, whose property 10 
was Guigues selling? Was it the Corona Kiel 
Company's? 

Q. \~las any representation made by M r. Guigues as 
to whose property he was selling? A . Absolutely not 
- his own. 

Q. [By Mr. Skinner. ] Which, then? A. vVhat is 
that? 

Mr. Skin ner-All right. The answer stands. 
Q. [By M r. Riker.] vVas there anything said at that 

time or either of the times when these contracts were 20 
signed by you and Mr. Guigues with reference to the 
Corona K iel Company? A . No, sir. 

Q. \Vas anyth ing said at either of those conversations 
by you or l\ll r. Guigues with reference to Mr. Baker or 
any rights that he might have in this material? A . No, 
si r; I didn't know Mr. Baker at all at that time. 

Q. v\/ell , did you know the Corona Kiel Company in 
this connection at that time? A . No, sir. 

Q. Did Mr. Guigues at that time make any repre-
sentations as to whether or not he was selling these 
goods for himself or someone else? A . Nothing, si r. 

Q. ·was anyth ing said by Mr. Gu igues to you or by 
you to Mr. Guigues at the first interview that you have 
testified to, or any subsequent interview, or upon the 
telephone, with reference to concealing your transac-
tions with him- A . No, sir. 

Q. -from the Corona Kiel Company? A . No. sir. 
Q. Or from M r. Baker? A . No, sir; and from no-

body else. 

80 
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Q. Do you know of your own knowledge whether 
Mr. Baker knew of the existence of this contract at any 
time? A . Yes, sir. 

Q. 1'hese contracts between yonr father and Guigues? 
A'. I don ' t know whether he knew about the contract; 
but he knew we were getting the stuff. 

Q. \i\Tell, how do you know that? A . Because we 
got into difficulties with Guigues after this. 

· Q. \\Then? A. Because he wouldn't deliver-
10 Q. vVhen? A. A few months after we commenced 

dealings with him, and he refused to deliver that stuff, 
then we had alreacly sold it and we were obligated to de-
liver it, so I went to Mr. Guigues and said, "vVe must 
have clelivery of that stuff"-

Mr Skinner-- This question that was asked 
was whether Mr. Baker knew. He is telli11g a 
whole lot that has nothing to do with it. 

The Court-Get the point as quickly as you 
can. 

20 Q. Cut out the immaterial things. \i\That I want to 
know is how you know that Mr. Baker, of the Corona 
Kiel Company, knew about this dealing for this stu,ff 
with Guigues by yonr father? A. \i\Te commenced suit 
against Guigues for the delivery of this stuff. 

Q. And did Mr. Baker, so far as you can testify to 
it, know of the fact that you had commenced suit? A. 
Yes, sir. 

Q. How did he know? A. I told him. 
Q. \i\There? A. In Boston. 

30 Q. What did you tell him? A. I tolcl him to use his 
good offices to try to do what he could to get this man 
to deliver or to show good faith. 

Q. \i\Then was this interview with i'v1r. Baker in Bos-
ton? .A. In the summer of 1905. 

Q. vVhere was your suit against Guigues brou:ght? 
A. In Newark. 

Q. \i\Tho were your attorneys? A. Linclabnry. De-
pue & Faulks. 
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Mr. Riker-I have here, if your Honor please, 
a certified copy out of the Supreme Court of 
proceedings in that court in the sLtit of Julius 
Lichtman against Albert A. Guigues, on con-
tract. [Shown to plaintiff's counsel.] I desire 
to offer this. 

The Court-Is there anything but the fact 
that a suit was brought? 

Mr. Riker-And the subject-matter of the 
suit. 

The Court-Any objection? 
Mr. Skinner~None. 
[The paper referred to is marked Ex. D 15.] 
Mr. Riker-The summons in this case was 

tested at Trenton on the 9th clay of March, 1905. 
Q. Mr. Lichtman, this material that you g·ot from 

Guigues, had you sold some of it at the time this suit 
began? A. Sold it all. 

Q. To whom? A . To a coilcern in New York. 
Q. vVhat is the name of that concern? A . N1ckles- 2o 

burg Brothers & Company. 
Q. Did they know the beginning of this suit? A . 

Yes, sir. 
Q. Did they ·contribute to the expense of bringing 

th is suit? A. Yes, sir. 
Q. \~That proportion did they contribute? A. Half. 
Q. \ i\Tell , that is the suit, is it , or is it not, that you 

brought to the attention of Mr. Baker in Boston? A. 
Yes, sir. 

Q. Having the date of the issu,ance of the summons 
before you as the 9th of March, 1905, can you tell how 
long after that elate it was that you saw Mr. Baker in 
this regard in Boston? A. No, I can't say exactly. 

Q. \i\Tell, I do not want you to say exactly. A. It was 
in the summer. 

Q. In the summer of 1905? A . Yes. sir. 
Q. Can you remember and state to the jury what Mr. 

Baker said with reference to this matter? A. He didn't 
seem to pay very much attention to it. 
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Q. What did you ask him to do? A. To use his good 
offices and see what could be clone with Guigues. 

Q. For what, to do what? A. To get Guigues to de-
liver what he sold. 

Q. Diel you tell Baker what he had sold you? A. I 
don't think I specified to him exactly the deal; no, sir; 
we didn't get in that far. I wasn 't confidential and I 
wasn't friendly enough with Mr. Baker. 

Q. How did you come to come across Baker and Bos-
10 ton? A . \i\f e were dealing with Mr. Baker on some lots 

of butts. 
Q. What butts were they, butts in Newark or butts in 

Boston? A. Butts in Newark. 
Q. Mr. Lichtman, Mr. Baker has testified that he was 

in Europe for some months during the summer of 1904. 

After his return in the autumn did you see him at the 
Guigues factory at any time? A . I don' t know where 
he was and when he came back, but I seen him towards 
the beginning of 1905, a little before the beginning of 

20 1905. 

Q. How often did you see him? A . Well, I possibly 
seen him the entire time-eight or ten times. 

Q. ·vVhat do you mean by "the entire time"? During 
all the dealings we ever had, during all the time that I 
ever knew him. 

Q. Vv'hen you saw him at the Guigues factory where 
was he' A . \l\/ ell, I generally came in the office, and I 
asked to see Mr. Baker, and I would have to wait until 
he came to the office. vVhere he was I don't know. 

30 Q,. You saw him in the office, did you? A. Yes, sir. 
Q. On those occasions did you see Mr. Baker by ap-

pointment or did you not? A. Yes, sir. 
Q. And when were those appointments made? A. 

\l\/ ell, Mr. Baker either when he got to the Guigues fac-
tory telephoned me to come over, or later on, I think, at 
one time there he wrote a letter to us stating that he 
would come to Newark on a certain clay and I should 
try, if possible, to see him at the Guigues factory on 
that clay. 
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Q. \i\1 ell, did yon telephone the Gnigues factory with 
reference to Mr. Baker's coming there at all? A. Yes, 
sir ; I wanted to find out whether he had got there; I 
clicln ·t want to go on a fool's errand ; I telephoned, Had 
Mr. Baker arrived or had he got there? 

Q. And how did you happen to telephone those in-
quiries? A . Because he made an appointment with me 
at that factory through the mill on a certain clay, and 
before goi•ng there-naturally, it was a trip-I tele-
phoned and found out whether Mr. Baker had got there, 10 
and then when I found out he was there I went there 
immediately. 

Q. Now, Mr. Lichtman, I show you a letter, or a 
paper, rather, elated Jan nary l l, 1906, purporting to be 
signed "Corona Kiel Manufacturing Company, B. E . 
Baker, President," and ask you whether you have seen 
that paper before [shown to witness]? A. Yes, sir. 

[Marked D.r6 for identificat ion.] 
Q. I show you a second letter, aclclressecl "Mr. Julius 

Litchma1;••-it seems to be L-i-t-c-h-m-a-n-clatecl Jan- 20 
nary 13, 1906, purporting to be signed "Corona Kiel 
Manufacturing Company, B. E. Baker, President" 
[shown to witness]. Have you seen that before? A. 
Yes, si r . 

[Marked D17 fo r identification.] 
Q. I show you another letter, aclclressecl in the same 

way, "Julius Litchman," elated J anuary 30, 1906. pur-
porting to be signed "B. E. Baker, President of the 
Corona Kiel Manufacturi'ng Company" [shown to wit-
ness]. Have you seen that before? A. Yes, sir. 

[Marked D 18 for identification.] 
Q. I now •ask you, Mr. Lichtman, whether you can 

fix the time of your telephonic communication with 
Guignes's office? A . On what Occasion? 

Q. For the keeping of these appointments with Mr. 
Baker. A . \i\f<.11, the exact elate that the letter stated 
that Mr. Baker would be in Newark. 

Q. Can you say from "'~mory whether any of those 

80 
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appointments were earlier than January, 1906? A . If 
I refer to the letters, yes . 

Q. vVhat can you say, then , with reference to the 
letters? A . 1' hat they wi ll be with the tan of the 
leather, refe rring to the letter. 

Q. Diel you ever meet Mr. Baker there at the Guigues 
factory except upon appointment? A . No, sir. 

Q. vVhat was your business with :Mr. Baker at these 
interviews? A. \ "Al ell, to examine some stuff that he 

10 had at the Alber t A. Guigues facto ry, and, if possible, 
tc. make an arrangement whereby we could buy some of 
it from him. 

Q. \ l\Tell, did you buy some of it? A . Yes, sir; large 
qU:antities of it. 

Q. \i\Tas it or was it not the same character of stock 
that you had been buying from Guigues under the con-
tracts that you produced here? A. It was an entirely 
different character of stock. 

Q. \l\Tell , what was it that you were buying then ? 
~O A. I t was the entire butt, the whole raw product, noth-

ir,g clone to it at all, as to any process of fini shing or 
tann ing or commencing to 11·ork at all. 

Q. It had not even been soaked? A. No, sir; with 
one exception there, I think you will find, Mr. Riker 
-sold pickled splits, and also some-

Q. \~Tell, I show you DI for identification. 
Mr. R iker--I am now going to offer this in 

evidence. 
Mr. Skinner--! would like to cross-examine 

a little about these bills. 
Mr. Riker--All right. 

By Mr. Skinner. 
Q. Where do you get those bills, Mr. Lichtman? A . 

Where do we get them? 
Q. W here did you get them from to bring them here? 

A. vVhen this case was brought we went over and over 
all our papers that we could possibly find to get every 
bit of data that we could possibly lay our hands 611 , anci 
there found those bills among our papers. 
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Q. I am referring to the Exhibit D1 for identification 
and the following similar papers that purport to be bills 
from the Corona Kid Company to you or to your father. 
·when was it that you made that search? A. v\/hen 
this suit was commenced . 

. Q. Well, that was about how long ago, roughly? A. 
I think two years ago in December. 

Q. Did you make it yourself? A. I made some of 
it myself; yes, sir. 

Q. ·where did you make it? A. Amongst all the 1 O 
papers that we possessed. 

Q. Well, did you have any files of your bills? A. 
:\o, sir. 

Q. You- did not keep files of bills, eh? A . No, sir. 
Q. 'l'hese were just scattered bills? A. Yes, sir. 
Q. Incomplete filing? A. No, sir. 
Q. You do not mean to say, then, that these are all 

the bills, do you? A. What? 
Q. 'i'hese bills that you produced are not all the bi lls, 

then, are they? A. I think they are. 20 
Q. \~fell, how do you know? A. VVell, as near :is 

my memory will go, and the stuff that I bought from 
the Corona Kiel, and I ca.n trace it, they are. 

Q. And you have to depend on your memory of the 
finding of the bills, do you? A. For what purpose? 

Q. That purpose, of determining whether they are 
all. A. Yes, sir. 

Q. Haven "t youanybooks? A. No,sir. 
Q. Any record of your purchases from the Corona 

Kiel Company? A. In what respect? 3o 
Q'. In any respect? A. Any more than we have the 

paid vouchers for the money paid to them. \¥e do 
keep them . 

Q. Do you not keep any books in your place of busi-
ness , A. If you allow me to explain the system-

Q. I do not want it: I want my question answered. 
Do you not keep any books in your place of business? 
A. Yes, sir: some. 
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Q. In those books do you not make any entries at all 
of purchases? A . No, sir. 

Q. \ 1\1 ell, of course, you could find the checks by which 
you paid for these, could you not? A. Yes, sir. 

Q. Diel you look for them? A. Yes, sir. 
Q. Diel you find any other checks than those for these 

bills? A. Diel we? 
Q. Diel you find any other checks to the Corona Kiel 

Company than those fo r the items that are shown in the 
10 bills that you produced? A. I can't say; I haven't com-

menced to compare them. 
Mr. Riker-'vVell , is there any objection to the 

offer? 
Mr. Skinner-Not at all. 
Mr. R iker-I would like now to offer this 

series from DI for identification up to and in-
cluding- DI I for identification. 

[Markee! respectively E:r. D.r, to E,i:. D II, in-
clusive.] 

20 Mr. Riker-I also wish to offer iii the same 

80 

series now a similar invoice, of November 24, 
1906. 

[Paper shown to witness. ] That is not re-
ceipted, I notice. 

\i\Titness-\Vell. it was possibly paid with an-
other invoice. 

Mr. Riker-It represents one of these trans-
actions at the Guig-ues Company for material? 

\Vitness-Yes, sir : from the Corona Kid 
Company. 

[Marked£_,;_ D19.] 

By Mr. Riker. 
Q. Showing- you Dz, Mr. Lichtman, what was that 

for [paper shown to witness]? A. Cow splits; splits 
from cow hide. 

Q. And where did you get them? A. At the factory 
of Albert A. Guig-ues. 
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Q. In Newark? A. Yes, sir . 
Q. December 19, 1905, invoice. I see on that invoice 

the word "Corona"; it appears to be printed there. 
Does that describe the article that you purchased there 
atall? A . No,sir. 

Q. It has nothing to do with it-just a printed form? 
A. \,Vell, it can be seen from the bill that it is printed. 

Q. I will show you DI also [paper shown to witness]. 
\,Vhat was that for? A. Cow splits. 

Q. From where? A. From the Albert A. Gnigues 10 
factory. 

·Q. Then you got some cow splits from the Albert A. 
Guigues factory belonging to the Corona Kiel Company, 
did you? A. Yes, sir. 

Q. \,Vho sold them to you? A. Mr. Baker. 
Q. Personally? A. I think, yes. 
Q. I show you D 3, and ask you what those were 

[paper shown to witness] ? A. Those were splits, coi·-
dovan splits from butts. 

Q. vVhere were they procured by you? A . They 20 
were delivered to us from the Albert A. Guigues fac-
tory. 

Q. The amount of that invoice is $5,558.94. A. Yes, 
sir: after deducting the discount. 

Q. That is net. That is elated February 3, 1906. 
Now, Mr. Lichtman, in D7, invoice elated January 8th, 
I observe there were cow splits in that invoice. Diel you 
get those at that time from the Guigues factory? A. 
Not the elate of the invoice. 

Q. You got those that you purchased under the elate 30 
of that invoice? A. Yes, sir. 

Q. From the Guigues factory? A. Yes, sir. 
Q. And you also got horse butts? A. Yes, sir. 
Q. On June 30, 1906, the invoice marked D4 speaks 

of cow splits and kip splits. Diel you get those from the 
Guigues factory [shown to witness]? A. Yes, sir. 

Q. And D5, elated July 25, 1906, calls for dry butts. 
Those you got from the Guigues leather factory [papP' 
shown to witness] ? A . I think so, yes. 
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Q. Those were the butts before they were treated at 
all, were they not? A . Yes, sir. 

Q. As you have testified? A . Yes, sir. 
Q. I show you D ro, elated March 24, 1906-"splits .. , 

\ 1Vere they cow splits or horse splits, or what ,r ere they, 
if you remember [paper shown to witness]? A. Col\· 
splits. 

Q. Gotten from the Guigues leather plant, 
Q. f\ncl sold by the Corona Kiel Company? 

1 O si r. 

A. Yes. 
A . Yes, 

.Q. Then, referring to these exhibi ts aga in in general, 
can you say whether, outsi de of the spl its which you 
say are cow splits, splits from cow hides, and the butts, 
which were the dry horse butts, did you buy anything 
from Mr. Baker? A . \i\le bought some cordovans in 
t he pickle. 

Q. \,\/hen did you buy them? A . I can't say exactly. 
The bill is there fo r it. 

Q. I wish you would take those bills and see about 
20 those [papers shown to witness]. A . February 3, 

1906, was one. 

By the Court. 
Q. Y\That do you say you bought, cordovan? A . 

Cordovan; yes, sir; or shell splits. That would be the 
proper classing. 

Q. The shell split is a split that goes through the-
A. No, sir ; it is a spli t with the shell. 

Q. Including the whole of the shell? A . Yes, sir . 
30 Then there was Ju ly 26, r906, and November 24, 1906. 

By Mr. Riker. 
Q. Cordovans? A. Yes, sir; shell spl its. 
Q. Now, all those things that are mentioned in those 

invoices that you have in your hand, I understand, were 
purchased by you from rvr r. Baker for the account of the 
Corona Kiel Co111pa\1y and delivered from the A. A. 
Guigues factory. Is that the correct understanding? 
A. Yes, sir. 
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Q. And the transaction was conducted by you per-
sonally with Mr. Baker personally? A. Yes, sir. 

Q. Diel yotv ever buy any cordovan from Mr. Baker 
delivered from Boston or from any other place? A . 
Yes, sir. 

Q. \~There were they bought? A . They were bought 
at the Manhattan Hotel, in New York. 

Q. By you ? A. By me personally. 
Q. F rom whom? A. Mr. Baker. 
Q. And where were those cordovans deli vered from? 1 o 

A . From \ lvoburn, l\ifossachusetts. 
Q. \Iv ere they the same quality of cordovans that you 

bought out of the Guigues facto ry? A. They were 
larger size. 

Q. Can you say when that purchase was made, 0r 
those purchases, if there were more than one? A. I 
can't state. I think the letter there will show that. I 
can't state the elate exactly. 

Q. You think you have a letter here that will give 
you that elate? A. Yes, sir. [Papers handed to wit- 20 
ness.] It was a little before October 1, 1906. Here 
it is, the exact elate. The exact elate was October 19, 
1906. 

Q. ~/hat have you in your hand that refreshes your 
memory? A. A letter from the Corona Kid Company. 

Q. Signed by whom? A . Mr. Baker personally; 
that is his handwriting. 

Mr. Riker~! purpose offering that. [Shown 
to plaintiff's counsel.] I offer that letter. 

[Marked E,,. D20.] 30 
Q. In the periorl between your first visit to the Gui-

gues factory, in June. 1qo4, and the 1st of February, 
1905-I will move that elate on-the 1st of July, 1905, 
did you buy any offal from Guigues? A. Every-thing 
we bought from him was offal. 

Q. \Veil, returning to the interview with Mr. Baker 
1Yith reference to the suit by your father against Gui-
gues, did he at that t ime make any claim to any part 
of the material that you were buying from Guigues? 

53 COR 
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r.l. Not to me_ 
Q_ Diel he say anything about it? A. No, sir. 
Q. Diel he ever say anything to you about it? A . 

No, sir. 
Q. Now, !\fr. Lichtman, you have said on your di rect 

examination on one of these offers that you kept, or your 
father kept, books of account. vVill you explain your 
system of account books? A. Yes, sir. It being that 
the stuff that we buy is of a nature of shrinkage, being 

10 that we buy most of it, most of our stuff, ninety-five per 
cent. of all our leather, in a wet condition, and then it is 
subject, about the greatest percentage, to a retanning 
process that we put it through, it is absolutely useless 
to keep any stock account of any character whatsoever, 
because in leather, for instance, that will weigh a thou-
sand pounds when 11-e get it, after being put through our 
factory, it will come out and possibly weigh 500 pounds, 
maybe 600, maybe 700, maybe 800; it is so irregular that 
a stock account is useless. Furthermore, that we have 

20 never transacted our business on a credit basis ; that is, 
by g iving notes for our merchandise or asking any 
credit; and being that offal is always bought for spot 
cash, those bills that we get for the stock would be 
checked immediately when the stuff came in; ancl that 
is all we wanted to know, whether the number of pounds 
or pieces would tally with what these people billed to us. 
That being the case, we had no further use for those in-
voices that we received 1Yhatsoever, and the bi ll was, 
naturally, immediately paid. Never-I wi ll say never 

BO -never, unless we had contracts of such a nature that 
would enta il an enormous stock, five or six or ten loads 
-we would sometimes, with some people, very limited. 
have a month ly account and pay those people monthly. 

Q_ \Vihat books do you keep? A. \Ve keep no other 
books than a book for the sales that we make-a sales-
book. 

Q. You keep a sales-book of your own sales? A. Yes, 
sir: that is all. 
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Q. Do you keep a cash-book? A. No, sir. 
Q. Do you keep a check-book? A . Yes, si r. 
Q. And do you keep the returned checks? A . Yes, 

sir. 
Q. T he paid checks? A . Yes, si r. 
Q. Do you keep a ledger? A . No, sir . 
Q. So that your books are your check-book and your 

sales-book? A. That is the point. 
Q. Now, you have said that Mr. Baker never made 

any claim to you for any part of the merchandise pur- 10 
chased by you from Guigues. Diel any other person in 
connection with the Corona Kid Company ever make a 
claim or clemancl- A. ~o, si r. 

Q. -for any part of the material that you purchased 
from Guigues? A. No, sir. 

Q. What 1rns your fi rst intimation of any such claim? 
A. \Vhen my father was subpcemecl with the papers 111 

this suit. 
Q. Served with papers in this suit ? A . Yes, sir. 
Q. \,Vhen you say "subpcemecl," do you mean- A . 20 

\i\Tell, I mean served with the papers in this suit. 
Q. The summons? A. Yes, sir. 
Q. Thefirstpaper? A. Yes,sir. 
Q. Had you had any demand made on you? A. No, 

sir. 
Q. Or had your father had any demand made on him, 

so far as you know, before the starting of this suit? 
A. No, sir. 

Q. By any person, professional or otherwise? A. No, 
sir. 

Q. Do you know a man by the name of Inston? A. 
\~Tell, I know him from seeing him; yes, sir. 

Q. \i\There did you see him? A. He once came down 
to our factory. 

Q. Diel he say on whose account he came? A. Yes, 
Sir. 

Q. \~That did he say at that time? A. He says. "Mr. 
Baker sent me clown here on account of a conversation 
he had with you, and we woulcl ask"-

80 
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Mr. Skinner-I object to this. I object to any-
thing that is outside of the proper proof, and I 
say this is not proper. Conversation with a Mr. 
Inston cannot possibly be evidential. 

Q. \,Veil, I will put it in this form. Diel he say from 
whom he came? A. Yes, sir. 

Q. From whom? 
Objected to. 
The Court-An agent cannot prove his own 

l O agency. 
Mr. Riker-That is quite right. You put the 

objection on that ground, that you object to this 
conversation on the ground that the agent ca1i·· 
not establish his own agency? 

Mr. Skinner-I am perfectly willing to put it 
on that ground. 

Mr. Riker-Then I wi!l not ask the ·question. 
That is a perfectly valid objection. 

I will then ask him to say whether Mr. Inston 
20 said from whom he came. 

Mr. Skinner-That is the same question. 
Mr. Riker-I do not know whether it is or 

not. That is the fact, without any legal conclu-
sion to agency or otherwise. 

The Court-\Vell, Mr. Inston being an out-
sider, nothing that he said binds the plaintiff 
unless he was authorized to say it. 

Q. Mr. Litchman, turning now to these g-rain spl its 
that you bought, or your father bought, during this 

30 period from Guigues, do you know how much they 
weighed on the average? A . Apiece? 

Q. Yes. A . \,Veil, you couldn't even put it that way. 
There was some only little bits of pieces. \,Vell, they 
weighed from a sixteenth of a pound up to five-eighths 

. of a pound, possibly three-quarters; that was the heavi-
est piece. 

By Mr. Skinner. 
Q. That is, the grain spli t? A. Yes, sir. 
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Q. From the butt? A. Yes, sir; from the cordovan 
butt. 

By Mr. Riker. 
Q. I think you have said that you sold them? A 

"vVe sold them; yes, sir. 
Q. And how did you sell them, by the pound or-

A . By the pound; yes, sir. 
Mr. Riker-There has been so much of this 

that this may be a repetition. If it is, I hope 1 o 
my attention will be called to it. 

Q. You have testified what the dimensions of those 
splits were? A. Yes, sir. 

Q. In area? A . Yes, si r. 
Q. Mr. Lichtman, I show you a paper elated "New 

York, January 12, 1905," aclclressecl "Mr. Julius Licht 
man, 413 Market street, Newark, New J ersey," pu:·-
porting to be signed " N ickelsburg Brothers & Company, 
F. M. N'ickelsburg, Treasurer," and ask you whether 
you have ever seen that paper before [paper shown tc, :.!O 
witness]? iA . Yes, sir. 

Q. "vVhere did you get it 
it, rather, in the first place? 
the mail. 

from~where did you src 
A. It came to us through 

Q. Where is it produced from now? A. Where? 
Q. How did it come into your attorneys' hands? A. 

\\Tell, we looked over our papers, and looking over our 
papers, we found it. 

Q. And you c!eliverecl that to our office? A. To :Mr. 
MacMahon; yes, si r. 

[Marked D2I for identification.] 

Cross-examination by Mr. Skinner. 
Q. Mr. Lichtman, you said you are twenty-nine years 

old? A. Not quite twenty-nine y•iars old. 
Q. f\,nd your experience in the tanning busines, has 

been for fifteen years? A. Yes, sir. 
Q. Then it began when you were fourteen years o-f 

age? A. Not quite fourteen. 

::!O 
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Q. And I suppose that that portion of your fifteen 
years' exper ience when you were back in the 
do not count as very much yourself, do you? 
is tha.t? 

teens you 
A . What 

Q_ You do not count as very much yourself. that por-
tion of your experience that wa, had when you were 
back in your teens? .A . I consider that the greatest 
part of my experience. 

Q. That is when you learned the most, is it? A. 
10 Yes, sir. 

Q. \Veil, you learned then around your father's fac-
tory? A. And other factories. 

Q. Not employed anywhere, were you? A . No, sir . 
Q. vVhen did you go into the business as conducte<i 

by your father in any _ capacity? I mean as an em-
ploye? A. vVhen I was eighteen years old. 

Q. Have you continued with him since tha.t time? 
A. Yes, sir. 

Q. And your father has been engaged in the same 
20 business from that time to the present, has he not? A . 

T'he same, and we have added more branches all the 
time in the leather business. 

Q. \Vhat do you mean by adding more branches? 
A. \,\Tell, we have taken a larger scope. The leather 
business is of such a wide character that you can add a 
new line to your business every clay, and in the course 
of a year you still haven't them all , or twenty years . 

Q. Do you mean, then, that you have aclclecl to your 
business by buying or selling· some added kind 0i 

::J O leather? A. In the first place that. 
Q. And in the second place what? A. \Ve have clone 

it in a larger scope, done it more practically. 
Q. vVell, throughout there the business has been that 

of buying and seiling leather, A. Yes, sir; and tan-
ning leather. 

Q. And tanning? A . Yes, sir. 
Q. \,\Thy, have you clone anything in the way of tan-

ning other than retanning? A. Yes, sir. 
Q. Have you any beam-house? A . Yes, sir . 
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Q. Have you the same tanning outfi t at your place as 
Guigues had at his? A . We didn't tan that class of 
le;ither on the scope and in the capacity that Mr. Guigues 
tanned, and for that reason couldn' t have such a tannery. 

Q. \Veil, I did not ask you whether you had as big a 
one. A . You asked me whether we had such a tannery. 

Q. The same time? Now that you understand the 
question, I do not mean as big a tannery, but the same 
kind of tannery. A . ·what do you mean by "kind"? 

Q. T he same kind of plant, not the same size. A. 10 
\,Vhat do you mean by "plant"? 

Q. Well, you have a plant, have you not? A . Yes, 
sir. 

Q. vVhat do you mean by it? A. By a plant, I con-
sider that the machinery, the way we work on the ma-
chines, whether it is electr ic power or steam power, 
whether it is chrome-tann ing, whether it is bark-tanning, 
whether we do it by sulphi te or whether we do it by the 
old- fashioned way of liming, or split our own leather, 
or whether we have our leather split outs ide, or the like 20 
of such . 

Q. \ ~Tell, taking your clefiniti'on, do you split your ow n 
leather? A . Some of it. 

Q. Not much? A . Quite a lot. 
Q. Since when ? A . Since-for the last two years. 
Q. Do you do any chrome-tanning? A. Not just at 

present. 
Q. Have you at any time? A . Yes, sir. 
Q. \Vhen? A . \~Te have experimented for the last 

four or five years, off and on. 
Q. That is all you have clone, chrome-tanning? A . 

Yes, sir. 
Q. Have you clone bark-tanning? A . Yes, sir; that 

is our principal business. \Vell, by " bark" I mean vege-
table tanning. 

Q. Do you not buy leather in a partially tanned state? 
A . Some. 

Q. A good deal , do you not? A. Yes, si r. 

30 
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Q. But you do buy some that has not been tanned at 
all ? A . Yes, sir. 

Q. Raw hides? A . Raw hides and leather in the 
pickle. 

Q. Mostly in the pickle? A . Mostly in the pickle. 
Q. Very li t tl e raw? A . Very littleallraw. 
Q. You mean a very little enti rely raw? A . Yes, sir . 
Q. 11V ell, your knowledge of the tann ing business has 

been ga ined in your father 's place of business, and at 
10 Guigues's, has it not? A . 1~That is tha t? 

Q. Your knowledge of the tanning business has been 
ga ined at your fa ther 's place of business, and as Gui-
g ues 's place of business, has it not ? A . And at other 
places of business. 

Q. \ ,Vatching it clone, you mean ? A . \IVatch ing it 
clone, and watch ing it clone and demanding it to be done 
and supervising it. 

Q. I think you said you had a business amounting in 
volume to $600,000 a yea r ? A . At that time. 

20 Q. I n 1904 and 1905? A . I approx imated that 
amount fo r r904 and 1905. 

Q. And you had no cash-book ? A . No, sir. 
Q. If a man came in and showed you a bill , you paid 

it and made no record in any book of the payment 
against the poss ibility of his coming in and trying to 
collect the bill again ? A . There was no people came in 
in that manner. 

Q. You trusted human nature, then? A . \!Ve knew 
what we were do ing . 

30 Q. And you were dealing with Albert Guig ues? A . 
Yes, sir. 

Q. And you knew whom you were dealing with ? A . 
We certa inly did. 

Q. And you trusted Gu ig ues? A. \ ~Te trusted him 
as fa r as the payment was concerned . 

Q. But no fa rther ? A . In that capaci ty, that when 
he rendered a bi'll we knew before we paid it wh ether 
ll'e got what we paid fo r. 
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Q. And you took pains to inquire very carefully be-
fo re you paid it, did you not? A . In what capacity? 

Q. Any capac ity that you choose to think of. · A . 
vVhat was necessary. 

Q. You inquired pretty carefully before you paid the 
bill to Guigues whether you had the goods? A . \1Vell, 
I th ink so. 

Q. \,Veil, don't you know? A . I am not absolutely 
positive. 

Q. Didn't you check up hi·s statements? A . Very 10 
rarely we got a statement. 

Q, \i\Tell, when you did, did you check it up? A. Yes. 
Q. vVhat would you get? A . Weigh slips. 
Q. vVhat would you check it up with? A . \i\Teigh 

slips and the check-books. If the bill wasn't paid the 
weigh sl ips would be kept. 

Q. And if it was paid, what then? A . \i\Te had no 
-further use for the weigh slip. 

Q , \i\Tell, what then became of the slip? A . \,Ve-either 
destroyed it or threw it away without destroying it. 20 

Q. D iel you buy any scraps of leath er like these strips 
that you produced here, these shavings? A. Diel we 
buy any? 

Q. Yes. A. No, sir. 
Q. Ever, I mean? A . No, sir. 
Q. Diel you buy any stuff fo r glue stock ? A . Diel 

we buy any g lue stock? 
Q. Diel you buy stuff for gl ue stock in the course 

of yot11' bus iness? A. Yes, si r. 
Q. Many times? A . Very many. 30 
Q. Diel you buy stuff for fertili-zer? A . No, si r. 
Q. \i\T ell , I suppose that th e stuff that you bought fo r 

g lue stock you sold, did you not? A . I think so. 
Q. 'n1at was part of you r bus iness? A . We didn't 

eat it. 
Q. That was part of your business? A. Yes, sir. 
Q. So that you were really a dealer in offal ? A . Ab-

solutely . 

54 COR 
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Q. By "offal" do you mean something more than that 
which is suitable for glue stock? A. Offal takes in glue 
stock and various pieces of leather after tanning. 

Q. After tanning? A. Yes, sir. 
Q. And the piece of leather that it takes in after tan-

ning or the pieces that in some uses of the leather have 
been cut off and cannot be used, can they? A. They 
can be used, yes; they can be used for the main product 
of that hide that has been put into operation. 

10 Q. \>Vell, for instance, a man who is in the business of 
making patent leather buys leather already tanned, does 
he not? A. In the patent leather, buys leather tanned? 

Q. Already tanned? A . Very rarely. 
Q. \>Vell, then , he sends the hides off and has them 

tanned, does he not? A . No, he buys the raw hides anti 
tans them . 

Q. Does he not sometimes send them off and have 
them tanned? A . Yes, very often. 

Q. A.ncl when he buys the leather that has been tanned, 
20 or sends it off to be tanned , and it comes back to him to 

be made by him into patent leather, he then does some 
trimming, does he not? 

Mr. Riker-He has not said that they bought 
it already tanned. 

Q. Diel you ever know any man who was in the patent 
leather business to buy leather already tanned? A . For 
japanning? 

Q. Yes. A. Oh, yes. 
Q. \>Vhen a man buys that. he proceeds then to trim 

30 the leather that he has got? A. T hat depends on the 
condition the hide i·s in. 

Q. \\/ell, sometimes he does , then? A . Sometimes 
he does. 

Q. And when he does, he trims off just the little 
pieces around the edge? A . That depends entirely on 
the nature of the leather. 

Q. Well, sometimes he does? A . That depends en-
tirely on the nature of the leath~r, 
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Q. And with some kinds of leather that 1s what he 
does? A. He trims off a whole lot. 

Q. And sometimes a little? A . And sometimes very 
little. 

Q. And that little that he trims off is waste in his 
business, is it not? A. It is offal. 

Q. \;yell, it cannot be used, can it? A. Sure, it can 
be, yes. 

Q. For what? A . For various purposes. 
Q. Well, for what? A. Inner-soling, patching up; it 10 

can be used fo-r-well, there is so many purposes you 
can' t commence to figure them out. 

Q. Well, at any rate, you sell offal ? A. Yes, si r. 
Q. And, practically, you do not sell anyth ing but 

offal, do you? A . \;ye sell other things. 
Q. \i\!hat do you sell ? A. \ i\! e now have a lot of 

hides tanned ourselves. 
Q. And sell them? A. Yes, sir. 
Q. The whole hide? A . No, sir . 
Q. W hat do you sell? A . Different parts of the 20 

"hides" after they are split. 
Q. And do the spli tti ng yonrself ? A . Yes, si r. 
Q. \;yhen did you begin doing that? A. Oh, we 

have been doing that fo r the last-off and on, for the 
last four or five years. 

Q. Well , that is leather ; tha t is not offal ? A . What 
is that? 

Q. Didn't you hear it? Didn't vou hear my que:;-
tion? A . No, I didn't. 

Q. I say that is leather : that is not offal ? A . vVh«t 80 
is leather? 

Q. This that you have just spoken of. A. It de-
rends on what part of that leather you mean . 

Q. Oh, then, it depends on the part. does it ? A . Yes, 
it depends on what part of that leather. 

Q. Oh , then, you se ll leather that is offal? A. Vie 
sell offa l and we sell leather. 

Q. You make a distinction, do you? A . \ i\lha t ia 
that? 
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Q. Tell us the distinction. A . Offal is leather-
pieces of leather or parts of a main part of the hide. 
H ides are their entire form of hide. 

Q. You say that "vVe sell offal and we sell leather", 
A. Yes, sir. 

Q. I want yon to give us the distinction. A. If we 
should take a cow hide and send it to the tanner an'.l 
have it fully tanned, and bring it back, and then split it, 
we would have some offal and we would have some stuff 

10 that we would call leather. 
Q. Well, I want yoL~ to tell me, if you will, what is 

the difference between offal and leather. A . The spiit 
part, as a rule, is called the offal, and the main part o i 
the hide for which we tan it, which is the grain of the 
hide on a cow, is considered leather. 

Q. Then the offal is not considered leather? A. 
Certainly it is; it is leather, but in a different form and 
size and character. 

Q. You would not say that of glue stock, would you? 
20 A. Glue stock is glue stock. 

Q. Yon would not say what you have just said ,f 
glue stock, would you? A . \IVhat do yon mean, what 
I have just said? 

Q. Vlell, yon wou1d not say that glue stock was 
leather, would you? A . Certainly not. Glue stock is 
raw product, and for that reason can't be leathe:·. 
Leather is only that part which has been tanned either 
in mineral or vegetable tan. Then it couldn't be first-
class leather. 

80 Q. Is this buying and selling of offal any larger part 
of your business? A. It certainly is. 

Q. As large as the other? A . Larger. 
Q. I t has been the largest part of your business for 

many years, and up to a few years ago, practically ,II 
your business, was it not? A. The largest part of our 
business at the present clay. 

Q. You advertise yonr business, clo you not? A. 
We certainly do. 

Q. I will show you an advertisement appearing in 
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the Shoe and Leather Reporter, and ask you if that is 
yours [shown to witness]? A. Yes, sir; that is our 
advertisement. 

Q. Put there with your authQrity, I suppose? A. 
Yes, sir. 

Q. I call your attention to the fact that there is ad-
vertised "J. Lichtman & Son, Rough Leather." A. 
Yes, sir. 

Q. You do not see anything in that advertisement 
about offal at all, do yow? A . We simply don't want 10 
it to appear there. 

Q. Why not? A . For the simple reason that we 
don't, or we haven 't that line of product for sale. On 
this page is what we have to sell in abundance, that we 
can place it in the market, and for that reason adver-
tise it. 'vVe don't have to advertise stuff that we have 
a fairly ready sale for; we advertise the things that we 
haven 't a very ready sale for and which we would like 
tc sell. 

Q. 'Nell, this at least, then, is an incomp.Jete adver- 2o 
tisement oi your business? A . Yes, sir; of the kind 
of goods that we handle. 

Q. A,nd it is an advertisement of the kind of goods 
that you find it the hardest to sell? A. Yes, sir. I 
wouldn't say the hardest, but the stuff that we have the 
most to sell of that we can't find a ready market for. 

Q. I suppose, of course, that you put on your letter 0 

;1eacls the statement that you deal in offal, did you not? 
A. Not necessarily. 

Q. \ ,Tell, though not necessar ily, do you? A. '!'here <JO 
are reasons why we do not. 

Q. Do you or do you not? I didn't ask you the rea-
son. A. 'vVe did sometimes, and I think sometimes we 
didn't. vVe have different stationery. 

Q. Have you any that tells of the fact that you are 
a dealer in offal? A. Yes, sir; in fact, the one at the 
time that we were having this offal contains nothing 
else but offal. 

Q. That is, back in 1904 and 1905? A. Yes, sir; 
and 1906 and 1907, I think as far as 1908 and 1909. 
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Q. Well, I will show you a letter of the date of July 
24, 1906 [paper shown to witness]. That is your hand-
writing, is it? A. That is my handwriting; yes, sir. 

Q. Well, that is on your letterhead? A. Yes, sir. 
Q. Is there anything about offal there? A. No, sir. 
Q. f\ ncl that is the letterhead that you had in use at 

that time, is it not? A. \,I/ell, if you will just be able 
to judge as a leather man what the different writing on 
that means, you won't have to ask me whether it means 

10 offal or not. 
Q. Mr. MacMahon thinks that possibly you did not 

understand that I was asking whether there was any-
thing printed there saying that you were a dealer in 
offal. A. Yes, sir . 

Q. You understood that, did you not? A. ·what? 
Q. That I was calling on you to see whether there was 

anything on there declaring that you were a dealer in 
.offal? A. Not to you. 

Q. \,Veil, you understood that that was what I meant, 
20 clid you not? A. I did not. 

Q. So that now you say that you understood that I 
was asking whether there was anything there that could 
be interpreted as meaning offal? A. By you. 

Q. By me? A . Or a man that hasn't any knowledge 
of the leather business. 

Q. That 1s what you understood me to mean? A. 
Yes, sir. 

Q. \~Tell , I suppose, then , the same thing applies to 
this advertisement? A. Yes, sir. 

8 0 Q. Then that does really, in the same sense, say some-
thing about offal, does it not? A. To a practical leather 
man, yes . 

Q. 'Nell, you did not have that thought in mind, then, 
when J was asking about that, did you? A. There was 
no necessity for me to tell you that. 

Q. Your advertisement in the Shoe and Leather Re-
porter for January 12th says, does it not, "J. Lichtman 
& Son, Rough Leather"? A. Yes, sir. 
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Q. A picture of the facto ry? A. Yes, sir . 
Q. And then under that, ''Rough half-tanned pickled 

splits"? A . Yes, sir. 
Q. Then "Russet Grain Buffings and Splits'"? A. 

Yes, sir. 
Q. "Without unlimited facilities for the prompt ship-

ment of both fo reign and domestic orde rs"? A. Yes, 
Si r. 

Q. "Main office and factory, Newark, New J ersey, U. 
S . A. "' ? A. Yes, sir. 10 

Q. "Cable address, 'Lichtman' "; is that right ? A. 
Yes, sir. 

Q. f\ nd then your letterheads simply state- A. It 
says nothing; it says we are in the leather business. 

Q. It says you are in the leather business? A. 
Nothing more. \i\lhat does "jobbers'" mean? 

Q. \,Veil, pardon me! A . Pardon me! 
Mr. Riker-I ask that that advertisement go 

111. 

Mr. Skinner-Do you offer it? 
Mr. R iker-No. 
The Court-I think it is in. 

Q. You say thi s letterhead, or stationery, of the let-
ter of July 24, 1906, just shows that you are dealers in 
leather. You do not mean that that is what the words 
are on that? A . That is what it says. 

Q. Do you not mean that that is what the words the re 
mean? A. That is what they mean . that we are in the 
leather bus iness. 

20 

Q. Not in the offal business? A. Offal includes 30 
leather. 

Q. \,\/ell , does it? A. In -that sense. V\Te have 
leather, and if we have leather we ha.ve off.a l. 

Q. Let me see. T hen not only does offal incluclc 
leather, but leather includes offal? A. Leather offal. 

Q. Leather includes offal. A. Leather offal. We 
cl idn 't deal in rags. 

Q. \ i\lell , at any rate, you say now that a man in the 
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leather busi ness is in the offal business. A . After the 
reading of that letter, yes . 

10 

Q. You would not have sa id it before, would. you ? 
A. A man in the leather business needn't necessari ly be 
in the offal business, no. 

Adjourned until to-morrow, \ 1\Tednesclay, J anuary 31, 
1912, at ten o'clock A. M. 

si::vr-:NTI-I DAY. 

\i\11;oN l!SDAY, J anuary 31, 1912. 
Met pursuant to ad journmen t. 
Present, counsel as before stated . 
[T he witness, Abraham Litchrnan, is directed to stand 

aside fo r the present.] 
]allies J. O'Neil, sworn in behalf of defendant. 
Direct examination, by M r. Riker. 

20 Q. Mr. O'Neil, where do you li ve? A . \~Tilmington, 
Delaware. 

Q. \~1hat is your business? A . President of the \~Ti l-
mington Leather Company, tanners of all kinds of 
leather. 

Q. Have you been engaged in the leather business fo r 
any length of time? A . All my Ii fe. 

Q. vVould you mind indicating generally how many 
years your experience covers? A. I left school when I 
was Ii £teen years old ancl entered a leather facto,ry, and 

30 I am now fo rty-th ree years of age : I have never been in 
any other business. 

Q. \~There have you been engaged in the leather bus-
ness? A . You mean fo r myself? 

Q. \i\Tell, just roughly and qui ckly run over the exper i-
ence you have had. A. I se rved my apprenticeship in 
\i\Tilmington. Delaware; afterwards I was with Robert 
Foederer, Philadelphia. 

Q. He is the maker of vici kid, is he not? A . Yes, 
sir. 
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Q. The largest maker in the world, is he not? A. 
Yes. 

Q. 'vVhat other experience have you had ? A. I was 
superintendent there for eight years; I was with Foed-
erer close to fifteen years. 

Q. A fter that what did you do ? A . I started in 
business for myself in \ ,Vi lming ton, Delaware. 

Q. Under what style or title did you conduct that 
business? A . vVilmington Leather Company. 

Q. Was it a corporation? A . Yes. 10 
Q. Have you continued from that time on in that cor-

porati on? A . Still there. 
Q. W hat is your position with the company? A . 

President and general manager. 
Q. Have you had practical experience in the matter of 

tanning hides? A . Yes, sir. 
Q. What kind of hides? A . Cow hides, horse hides, 

goat skins, sheep skins, calf skins, all kinds. 
Q. Goat skins? A . Yes. 
Q. Horse butts? A . Yes. 20 
Q. \~There have you had your experience in tanning 

horse hides and horse butts? A. \i\Tilmington, Dela-
,v,are. 

Q. And how long a time does that experience cover, 
Mr. 0'?\ eil, A. Two years and a half or three years; I 
don't exactly remember the elates. 

Q. H ave you had any experience in the matter of tan-
ning hides upon contract for consignors, or bailors, we 
had better call them, of hides? A . T he g reatest part 
of our business. 30 

Q. Have you conducted that method of doing busi-
ness with reference to horse butts? A . Yes, sir. 

Q. And horse hides? A. Yes, sir. 
Q. v\lill you state brieAv the characteristics of the 

hor se butt, or the horse hide-I will take the whole hide 
-as compared with cow hides? A . In what way? 

Q. As to quality and general conditions, so far as it 
i,wolves the tanning busin(;ss? A . \~Te tan only in 

55 COR 
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chrome. The horse hides we tanned were tanned fo r 
enamel purposes; cow hides practically the same, but 
there are three finishes fo r cow hides; one is bright, or 
velour; another a dull, or gun metal, and the third finish 
is suitable for enamel purposes. From the cow hide-
Do you want me to go through the process? 

Q. Tell me the differences, if there are any, between 
a horse hide and cow hide, so far as the product is con-
cerned. A . It is entirely different g rain , and the split 

'IO of the cow hide is va luable and the spli t from-or, 
rather, the offal, or spli t, from the horse hide is invalu-
able. 

Q. 'Nell , do you mean by " i1waluable'' in the sense of 
being beyond value? A . O h, no, not valuable. 

Q. Of no value A . No value. 
Q. Now, at your place of business how many hides do 

you handle per clay? Q. Between eight hundred and a 
thousand dozen per day. 

Q. You do not mean that that is the number of horse 
20 laicles? A . 'vV ell , no, we tan all kinds of leathers. 

Q. Are you fam iliar with the general practice in the 
trade with reference to the tanning of hides under con-
tract? A . Sure, I am. 

Q. Is there a general custom applicable to the tanning 
of hides under contract with reference to what the tanner 
is to keep and what the bailor is to receive back? A . 
Yes. 

Q. \>Vhat is that custom? A . In making contracts 
for tanning on commission, the offal, unless specifically 

80 stipulated , always belongs to the tanner. 
Q. And what is included in the offal ? A . Everything 

except that the stu ff that is stipulated to be finished is to 
be returned to the man who owns th e skins. 

Q. Everything except those th ings which were stipu-
lated in the cont ract to be returned to the man who sent 
the skins-owns the skins? A . Yes. 

Q. Is that so ? A . That is so. 
Q. Is that custom limited to any particula r kind of 

hides or skins? A . None that we ever handled. 
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Q. 1Nell , do you know whether it is, as a matter of 
fact, a general custom ? A . The general custom 
throughout the trade is that all off.al belongs to the 
tanner, and it is consi dered so and is so, unless other-
wise specifically stipulated in the contract. 

Q. W hat is offal, Mr. O'Neil? A. Anything that 
falls off from the hide £,rom the time it enters the works 
until it is fi nished. 

Q. Anything that falls off the hide during the pro-
cess of handling the skins until they are returned to the 10 
bai lor? A . Yes, sir. 

Q. Do you know what the word "by-product" means? 
A . I think I do. 

Q. \ ~Te ll, is or is not the offal another name for by-
product of hides? A . Practically the same thing. 

Q. Is this offal of value in dollars and cents? A. 
Oh, yes . 

Q. Does it vary in value? A . Oh, yes. 
Q. And does it vary in accordance with the kind of 

hides that are being handled? A . Positively so. 20 
Q. Now, in handling horse butts, Mr. O'Neil , in the 

process of tann ing that you have applied to it in your 
works, how many pieces clo you get? A . \ ~Te got one 
piece. You mean orig inally? 

Q. One piece. \\That do you mean by that. A . \¥e 
got the whole horse. 

Q. Is any part taken off? A. Oh, yes. 
Q. \Vhat ? A . \l\Te take off-cut off the shell , which 

does not make good leather , does not make any leather 
of any kind. 80 

Q. \~That is that shell that you refer to? A . The shell 
is a part of the hide close to the butt, or part of the 
butt practically, that is hard and scabby ; it is undesi rable 
as a piece of hide to make leather. 

Q. [By the Court.] \Vhere does it li e on a horse? 
A. It li es about the hi Ds. 

Q. [By Mr. Riker.] That is the shell. is it . so-
called? A. What we call the shell. 
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Q. Do you make cordovan leather 111 your place? 
A . No, sir. 

Q. Do you know whether that goes into the cordo-
van, so-called? A . I understand it does. 

Q. You do chrome tanning? A . Chrome tanning. 
Q. Now, that shell that is .taken off, is there in addi -

tion to that a substance between that and the flesh that 
is also taken off? A . Between the shell and the flesh . 

Q. Yes. You leave the gra in for your purposes? 
10 A. Yes, sir. 

Q. And you take off the whole of that shell? A. 
Cut it out entirely. 

Q. Including the grain above the shell ? A . Yes. 
Q. You cut that all out? A . Yes. 
Q. What do you do with it? A. That is glue stock; 

we throw that in to the g-Jue stock. 
Q. \i\Thy? A . Doesn't pay to tan it. 
Q. In your practice of doing work by contract rlo 

you return that to the consignor, or bailor? A. No, 
20 nothing . 

By the Court. 
Q. ·what is you retain? I do not qu ite understand. 

A . \ i\Te retain as glue stock all the trimmings from 
the hide in the beam-house. 

Q. That is not what I meant. \ ~That is it that w,u 
return? A . Oh , we return the grain of the hide. Y"tt 
are speaking now of horse butts? 

Mr. R iker-Yes. 
80 \i\Titness-We return the brain only, man,1-

factured either in leather suitable for enamel or 
a mat, what we call a mat. 

Q. Did I understand you to say that you rnt off the 
whole of the shell, including the grain? A . The shelly 
part of the hide. 

Q. T hen you th row away some of the grain? A . 
Oh, yes, the g rain attached to that part of the hide, and 
return the balance of the hide. 
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Q. The balance of the g rain ? A . T he balance of 
the hide. 

By Mr. Riker. 
Q. \1/ith respect to the balance of the hide, do you 

shave or spli t away the fleshy side? A . Oh, yes, we 
level the hide. of course. 

Q. I-low do you do that? A . By shaving. 
Q. Shaving machine. A . Machine. 
Q. You shave off the fleshy side of the balance of 10 

of the hide after cutting out the shell ? A . Yes. 
Q. \1/hat becomes of that stuff that you shave off? 

A . If it is shaved in pickle it goes to the glue stock; if 
it is shaved after tanning it is offal, wh ich we use for 
ferti li zing purposes. 

Q. If it goes into the glue stock, is it offal or not? 
A. Offal. 

Q. And the shell that you cut off, is that offal or not? 
A . That is offal. 

Q. T hat is, under the process that you are clescrib- lW 
ing? A. Yes. 

Q. Now, Mr. O'Neil , assuming a contract which pro-
vides for the tanning of horse hide butts, under which 
the bai lor, the consignor, of the hide is to pay the t:u ,-
ner ten cents a square foot for shells and five ce1.1ts :. 
square foot for shanks, under which the tanner agrees 
to tan the shells of all horse hide butts received during 
the per iod with bark tanning and finish them into corrlo-
van, to tan in chrome the shanks of all horse hide butts 
recei,·ecl from the party of the fi rst part-that is, the JO 
bailor, and finish with a smooth finish so that they can 
be japanned all of said shanks which are suitable for 
japanning, and to finis h all of said shanks that are un-
suitable for japanning 11"ith a dull finish suitable for 
topping stock. and to do all work clone under this con-
tract in a first-class manner, and to make from all horse 
hide butts received from the bailor merchantable leather 
of as good quali ty as can be produced from the raw 
stock received; what would the tanner keep? 
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The Court-That question asks the witnes:, to 
interpret the contract. 

Mr. Riker-vVell, I do not ask him to inter-
pret it in connection with this custom that he is 
testifying to. 

The Conrt-That makes a different quest.on 
of it. 

Mr. Riker-Taking this contract in com~ec-
tion with the custom wh ich you have testired 
to what does the tanner keep, nnder that con-
tract? 

Mr. Skinner-I want my objection noted, the 
same objection as before, that it calls practica1ly 
fo r an interpretation of the contract. 

The Court-There has been quite a good deal 
of thi s sort of testimony. It is possible fo r a 
custom and a contract to coexist. The qc1e 0 -

tions assume that this contract and this custom 
do coexist. I think that for the purpose of ask-
ing the question you may make that assumption, 
and that makes the question prominently a ques-
tion as to the application of the custom to a 
given state of facts, although it does incidentally 
invol ve an opinion as to the contract. I do 
not think that we can disentangle these two lines 
of thought. I think yon may ask the question. 

Plaintiff's counsel pray an exception to thi s 
rnling of the Court. 

Exception allowed; let it be sealed, and it i'., 
sealed accordingly. 

Fmmr-:mc ADAMS, [L s.l 
Cirmit Co11-rt Jndgr. 

[Question read.] 
Q. I have read you this contract. Having in mind 

the cnstom that you have testified to, what does the tan-
ner keep under that contract? A . The tanner would 
deliver all articles stipulated in the contract: the rest 
he would keep. 



JAMES J. o'NEILL-CROSS. 439 

Q. And the custom that you speak of, does it or does 
it not involve the doing of this work under a contract 
specifically? 

[Question withdrawn .] 
Q. Is it or is not the custom to do this class of work 

unde r a speci fie contract? A . Sure. 
Q. And that contract may be ve rbal or written, may 

it not? A . Either. 

Cross-examination by Mr. Skinner. 10 
Q. Mr. O'Neil, you say it is the custom to do that 

sort of work under a contract? A. Yes. 
Q. Do you mean the tanning of horse hide butts 

specially? A. Not specia lly. 
Q. Do you not mean that when you are doing "·ork 

for other people you do it under contract? A. Yes. 
Q. \~Tell, of course, that contract can be either writ-

ten or verba l, as you sai d ? A . Yes. 
Q. It would also be, except as it was covered by the 

contract. subject to trade usage, to trade cnstom, would 20 
it not? A . I j uclge so, yes . 

Q. Except as specified in the contracts? A . Except 
as specia lly stipulated in the cont ract. 

Q. And these contracts, verba l or written, may vary 
as much as there are the m1111ber of contracts? A. 
Yes, sir. 

Q. Now . if there was a cont ract by which the horse 
hide butts, as disting uished from the rest of the hide-
that is, the butt including the shanks, all in one piece-
was to be shipped to the tanner fo r tanning. and he 30 
was to tan both the shell and the shank, 1;oulcl not the 
whole hide, the whole piece, that was sent to the tanner 
be returned so far as it was merchantable leather? A . 
So far as it was merchantable leather? 

Q. Yes. A . \~-'hat do you mean by "merchantable 
lea ther?" 

Q. \,Veil, not glue stock or fert ili zer. A . No, I 
shouldn 't think so. 
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Q. Or mere waste, valueless waste, valueless for all 
purposes? A . I wouldn't say that, because offal that 
comes off a hide has some value. 

Q. I mean valueless ,LS leather, for the uses to which 
leather is put? A . Yes. \ 1\1 ell . You had better put 
your question in another way. \1\1 e would return to the 
tan ner, under a contract such as you said there-we 
wouicl return to the tanner the shanks finished where 
he stipulated the cordovan. Outside of that 1Ye would 

10 return nothing. 
Q. \,'"hen you say "return to the tanner'' you mean 

the shipper? A . Yes. 
Q. And you would retain under such a contract what 

was withi n your defin ition of offal, would you not? A . 
Yes. 

Q. ,-\ncl only what was in that definition? A . We 
ll'ould return to him what he stipulated in his contract. 
Everyth ing else belongs to us . 

Q. I am asking about a par ticular contract; that is, 
20 a contract by which the whole butt, including the 

shanks, is sent to japan, under a contract for the tan-
ning of the shell ancl the shank, the shell in chrome and 
the shank otherwise. In that case the contract would 
cover the enti re piece that was sent to the tanner, 11'-0uld 
it not? A . Outside of your levell ing, whether you spli t 
it or shaved it. 

Q. And you would return, then, all of the piece sent 
to you for tanning outside of what 11·as taken off in the 
levelling? A . Outside of what was taken off in the 

30 levelling or shaving or t rimming. 
Q. Now, the parts that are taken off in shaving· or 

levelling or t rimming would be offal, would they not? 
A . ,,re would consider them so. 

Q. Ancl they would go into glue stock or fert ili zer? 
A. Glue stock or fer tili zer, or any other thing that you 
th ought you wanted to make out of them. 

Q. \\/hat would you make out of them? A . You 
could sell a small split ; it would be worth more as a 
small split, a small piece, than it would as glue stock, 
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Q. Have you done that? A . In our case, no. 
Q. And when yon said you shaved off the shell some-

times before tanning and sometimes after tanning-
A . I didn't say that. 

Q. Diel you not say that? A . No. 
Q. Well , now, let me s~e. Diel yot1 not say that "if 

we shaved off the shell before tanning it goes into glt1e 
stock?" A . No, sir; I didn't say that. 

Q. Do yon not shave off the shell? A . No, sir. 
Q. Yon would not shave that off? A . No. 1 O 
Q. Then you would return the whole shell , would 

you not, if it was sent to you to tan ? A . No. 
Q. Yon are speaking about your own experience, 

are yon, where yon keep the shell? A . Yes. 
Q. But I am speaking of a contract that calls for the 

tanning of a shell with bark tanning and finishing it 
into cordovan. In such a case yon would return the 
entire shell. wonlcl yon not? A . ]\' o. 

Q. \,\Ionic! yon shave it? A . I don't know whether 
T would shave it or spli t it ; it would depend on whether 20 
I could g·et the most money for the shavings or the 
spli ttings . 

Q. Diel yon not say that you were under this custom 
ent itled to keep or retain the offal ? A . Yes. 

Q. And clicl yon not say tha.t offal incluclecl every-
thing that fe ll off the hide in th e process of handlin g· 
the skin until returnee\? A . Yes. 

Q. And by "fall off" yon mean legitimately taken off 
in the process of tanning . do yon not? A . Exactly. 

Q. And did yon not say that everything that fell off 30 
the hide-did yon not say also that you retained what 
yon took off the shell wh ich did not make good lea ther ? 
A . Yes. 

Q. If it made good leather, you would not retain it? 
A . If it made good leather? \ ii/hat do you mean by 
that? 

Q. Do yon not understand that? 
Mr. Riker-He did not say that. 

56 COR 
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Mr. JVIacMahon-v\/hat he said was that he 
cut the shell ont because it does not make good 
leather. 

Q. Is that what you understancl, that you cut off the 
shell because it cloes not make goocl leather? A . Yes. 

Q. But you know that leather was made of it, do you 
not? A. I would n 't consider it leather . 

Q. \IVell , is not a cordovan a process of fin ish ing 
leather' A . I believe it is, yes. 

10 Q. \Yell, is not cordovan leather, then? A . Cordo-
van is leather, yes . 

Q. Is it not good leather? A . Yes. 
Q. \Veil, cordovan is made from the shell, is it not? 

A . I believe it is . 
Q. Now, the g r ain from the shell is valuable, is it not? 

A . \!\Te never considered it so, no; it is coa rse, lumpy, 
scabby, scratched, ancl it isn 't fit for enamel ing pur-
poses or any th ing else that I coulcl ever find out. 

Q. T hen you are simply speaking from you r own 
20 limit of knowledge, that you ha1·e not known it to be 

used as leather of value ? A. E xactly . 
Q. Ami what you say would be subj ect, o f course, 

then. to modification if you found out that it was used 
as leather of valne' A . Up to the present I have given 
you a!! that 1 know: I couldn 't go further . 

Q. But if you learned that it was used as leather of 
valne, then you ,iould change your statc111ent? A . l f 
I learned that it 1\'asn't usecl , T would also stick to my 
statement. 

80 Q. If you got a ho rse hide butt nnder contract to 
111ake fro111 it 111erchantable leather of as g ood quality as 
could be produced from the raw stock until r eceived . 
wo uld yo u not feel under obl igation then to retn rn a ll 
of that horse hide butt that was merchantable leather, 
A . Merchantable-depends upon what light you con-
sider the word "111erchantable" there. 

Q. " Tell , as vou would look upon it. at any r ate. yon 
would return everything that 1,·as merchantable leather? 
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A . Return everything except what we regard as offal, 
everything as stipula ted in the contract. 

Q. I want you to use the word "merchantable." If 
you got a horse hide butt under contract to tan it and 
tc; 111ake from it 111erG!iantable leather of as good qual ity 
as can be produced fro111 the raw stock, 1Yould .\ ou not 
rdurn all that was merchantable leather? 

. Objected lo as not founded on the facts. 
The Court-Nevertheless, I think the qu,estion 

may be asked. It is practically this : Assu111ing 10 
that th is be the contract, how would you inter-
pret it, or how, interpreting such a contract and 
the custo111 together, ,mule! you act? 

[Question read.] 
A . In every contract 11·e make the word "merchant-

o.ble" appears in practically the sa111e identical relation . 
\1\/e regard that as merchantable leather. as meaning 
leather that can be merchanted leather. that is fit to sell, 
you understand? 

Q. Yes. A . \~Te return hi111 only 11·hat he has stipu- 20 
lated 1\'e should finish and in the different finishes which 
lie stipulated it should be finished. 

Q. Then if the contract callee! for the delivery of the 
tanner lo the horse hide butt and the tanning of the 
shell into cordovan and the shanks in chro111e, those that 
were suitable for japanning, to be smooth finished, and 
those that were suitable for japanning to be duH finishel! 
for topping stock, and to make from all the horse hide 
1'utts received under the contract merchantable leather 
of as good quality as can be produced from the raw 80 
stock. \\'Ould you not return all the merchantable leathe,·, 
a, you have defined 111erchantable leather? A . Yes . 1 
would return it all to him . 

Q. -Do you tan on a commission basis? A . Yes, ll'C 

t;;n by contract so much per foot for doing it. 
Q. Is that the sa111e as doing is on a commission 

bcisis? A . It is supposed to be the same, yes . 
Q. Do you not know that there is a practice of tan-

ning on commission by which a price per foot is charged 
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fo r tanning, and then the tanner gets a share of the 
profits that are obtained by the consignor? A . \Ne 
would call that tanning on joint account. 

Q. You do not call that on commission? A . No, sir. 
Q. Do you do business that way? A. Yes, sir . 
Q. Altogether? A . No, sir . 
. Q Partly? A. Partly. 
Q. Under that method, or that practice, the owner 

-that is, the bailor, the shipper of the hides-also gets 
10 a part of the profits of the tanner from the offa,, as you 

call it? A. Yes. 
Q. Do you not tan goat skins more than anything 

else? A. No. 
Q. vVell , have you tanned many horse hide butts? 

A. Yes. 
Q. Have you ever tanned the shells themselves? A. 

Never. 
Q. And it is news to you that the shell is of value. is 

it? A. In our business the shell would not be worth 
110 anything. , 

Q. But you can conceive of it being worth a good 
deal in somebody else's business, can you not? A . I 
know nothing about it. 

Q. That you do not know? A . No. 

By the Court. 
Q. Do you throw a1\'ay the cordovan in your busi-

ness? A. vVe cut off the shell and thro,,· it away into 
glue stock; we do not finish any cordovan leather. 'Phe 

SO balance of the hide, including shanks, we manufacture 
ii;to leather suitable for enamelling purposes or topping 
stock. 

Q. I do not yet quite understand whether you have 
answered my question or not. I daresay yo,·. have. 
Do you throw away the cordovan? A. Yes. 

By Mr. Skinner. 
Q. And you thro11· it all a1rny, the grain as 1\'ell as 

the shell proper? A. 'Ne take it out in the ra\\' state. 
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Q. And throw it away into g lue stock? A . Yes. 
Q. And regard it as of no value except as glu, stock? 

A. Except as glue stock. 

Abraham Lichtman resumes the stand in behalf of 
defendant. 

Cross-examination (continued) by M r. Skinner. 
Q. Mr. Lichtman, you said yesterday that yon never 

ll!et E lliott at the factory between June, 1904, arid Feb-
, l'ary, 1905 . Do you remember that? A . Ye:;, sir. l O 

Q. Which factory did you mean? A . Either fac-
tory. 

Q. Either of which? A . E ither of our factories . 
Q. You did see him in that period at the Gu,igues 

factory, did you not? A . Yes, sir. 
Q. Repeated ly? A . Severai times, I think. 
Q. But not at either of your factories? A . No, sir. 
Q. And you saw him at your factory after February. 

r905? A . On possibly one or two occasions during the 
entire li fe of our business with Albert A. Guigues or 20 
tLe Guigucs Le·ather Company. 

Q, And can you tell the time? A . It was durmg the 
latter part of our business transaction with that con-
cern . If you allow me to state the business-

By the Court. 
Q. Do you remember at wh ich of your factor ies yon 

then saw him ? A . At the Market street factory . 
Q. vVell, you were at the Market stree1 factory \Yh ile 

the Arch street factory was being buil t, or was it jnsl 3o 
the opposite? A . ·we were at the Arch street factory 
·., bile the Market street factory was-being built ami after 
the Market street factory was being built ancl before 
the Market st reet facto ry was built. 

Dy Mr. Skinner. 
Q. \ i\Tell. your factory first was located al Arch 

street? A . No, we had the :Mark et street factory and 
the Arch street factory at the same time 
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Q. And fo r how long a time? A. Oh, I couldn't 
exactly say that. 

T he Court-How long both together, you 
mean? 

Mr. Skinner--No. 
Q. HOIY long a lime did you haYe an Arch street 

factory? A . How long all together? 
Q. Yes. A . \1\/ell, I coulcln"t exactly state. 
Q. From 11·hen to when? A. \\' ell, it ll"asn "t very 

10 long before \\"e started the erection of !his :viark1ol street 
factory. 

Q. \~/ell, say in June, 1904, did you have a factory 
at Arch street? A . Yes, sir. 
. Q. And from that time on until \\"hen? A . Oh, I 
think for one or two years. 

Q. And \\"hen did you first have a factory at i\llarket 
street? A . \\/ell, that woulcl go back-

Q. Back of 1904? A. Yes, sir. 
Q. \\'ell, from 190.1- on how long? A . From 1904 

20 on? 
Q. Yes. .1. \Ye still 011·11 the place to-clay. 
Q. Ever since you ha,·e had it? A . Yes. and before 

11904. 
Q. So that there ,yas a period of about two yea rs 

from 1904 on when you had two factories? A . From 
1904 011? 

Q. Yes. A . No . . 
Q. Did you no! say that you had rhe Arch street 

factory first in 1904? A . l saicl we had the Arch street 
80 frctory 11·hile ''"e had the Market street factory. 

Q. Diel you ha\'e it prior to 1904? A . I ll11nk yes . 
Q. At any rate, for t\\"0 years after 1904? A . I sa id 

from one to two years. 
Q. \V ell, you paicl the bills, did you not, fo r the goods 

purchased by your father from 1\!Ir. Guigues? A . 
v\/hat do you mean, I paid them? 

Q. v\/ ell , dre,Y the check? A . Do you me~.11 wrote 
the whole check out or-

Q. \Veil, signed the check. A . Some of them, yes . 
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Q. \IVhat? A . Some of the checks. 
Q. Not all of them? A . I don 't think so. 
Q. You mean that he signed some of them;, A. I 

think he did some, because I was away for a period 
there in Eu:rope. 

Q. \~fell, the dealings that your father had with .l\fr . 
Guigues were dealings under arrangemenis made by 
you, were they not? A. I made the arrangerneEt; /es, 
sir. 

Q. And did you not look after the receipt of the 1 o 
goods and getting the shipments to you? A. Getting 
them to us? 

Q. Yes. A . N o, that wasn't my business. 
Q. \!\Those was it? A . That was the business of .l\fr. 

Guigues, to deliver what he sold. 
Q. But he was not to deliver any fixed arnu~mt at a 

fixed time, was he? A . \Veil, 11·henever the stnff was 
ready he would either telephone, "Send your wagon," 
and if we couldn"t send the wagon, we would send a 
truck or he would send his truck. 

Q. At times you sent your ,,.agon, and souwtimes 
you sent a tr.uck? A. \~! e ordered an express man to 
go there. 

Q. And sometimes sent your own wagon? A. Yes. 
Q. And the goods were put right on yom wagon, in 

those instances, at the Guigues factory? A . On ,;ur 
facto ry in some instances, yes, sir. 

Q. That is what I said. And you 1rnuld s0111etimes 
telephone to Guigues·s factory to get a shipment, would 
you not? A . I think I dicl telephone on se1·eral . ,cc;\-
sions whether there was anything ready for us; yes, sir . 

Q. Now, in the instances where you paid the l.,ills---
that is, signed the checks-did you do that ,,. ithout any 
statement of account from Mr. Guigues? A. Yes, sir. 

Q. No bill at all? A . What do you say> 
Q. Didn't you understand what I said? A . You 

srcid in many instances \Ye paid our bills without a state-
ment of account 

Q. No, I did not. A. I understood you to say that. 

20 

30 
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Mr. Skinner-:"fo, you did not. 
Q. [Question read as follows: "Now, in the instances 

where you paid the bills-that is, signed the checks---
did you do that without any statement o f account frnrn 
Mr. Gnigues ?''] 

Mr. Skinner-You t111der~tc1n<I. I am confin-
ing your attention to the instance, "·here you 
signed the checks. 

A. \i\1e had a bill and \Ye paid it: he didn't h,tve to 
l O sand us any statements. 

Q. And the bill was itemizec\, A. 'l'he bill specified 
\\·hat we received; yes, si r. 

Q. And you did not sign the check until you h -,cl veri-
fied the bill, die\ you? A. That was my business; yes, 
sir. 

Q. Anc\ then you did it, did you not? A. I ge,.i erally 
wantec\ to kno11· whether we got the stuff before we 
paid for it. 

Q. Well, clid you or did you not? A. I certain ly 
20 tried to do it; yes, sir. 

Q. And the only way you could clo it was by com-
paring the bill with the invoices? A. Campa.ring the 
bill with the invoices? A. \i\lhat is an invoice? 

Q. Did you get an invoice with each shipment? A. 
Not necessarily. 

Q. \i\lell, if not necessarily, did you? A. Well. \\·e 
didn't in every instance. 

Q. Diel you in many instances? A. Yes. 
Q. Then afterwards. having receivec\ several ship-

30 ments with individual invoices, you get a bill covering 
several shipments, would you not? A. Yes, sir . 

Q. Diel you not then compare the bill with the in-
voices that had come with the several shipments ? A. 
\Ve got no invoices or we got no bill. An invoice and 
a bill to me is the same thing. 

Q. Did you ever get any bi ll that coverec\ prior sh ip-
ments for which individual bill s had been rendered-
separate bills? A . One bill taking in other bills? 

Q. Yes. A. No, sir. 
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Q. vVell, then, how did you know how much Mr. 
Guigues wanted, if you did not get any bill that covered 
prior bills? Diel you pay for every shipment? A . ln 
most instances, yes . 

Q. But in many instances, no? A. Very few. 
Q. Ho11· soon after receiving a shipment did you pav 0 

A . Possibly the same clay. 
Q. And possibly 11·hat? A . Maybe two or three 

clays later. 
Q. And possibly ten or twenty clays larer:· A. IO 

;{ever, to my knowledge. 
Q. Do you say that Elliott never presented to you a 

statement showing various shipments that had been de-
Evered prior to that elate and not yet paid for, and de-
li vered at different elates? A . Where? 

Q. Anywhere. A. During 1rhat time? 
Q. Dua·ing any time. A. Yes, sir . 
Q. vVhy did you ask me, then, to specify the time and 

the place? A . v\lell, because I think you are confining 
yourself to 1904 and part of 1905, and I want to be 20 
1·ery explicit with you. 

Q. You said that you did not keep any cash-book, do 
you remember? A . No, sir. 

Q. vV ell, that is the fact: you did not keep any cash-
book? A. No, sir. 

Q. Is that the fact? Diel you keep it? A . We 
never kept a cash-book. 

Q. Did you sell your goods for cash? A . Yes, sir. 
Q. Diel you get paid for the goods the hour or coin-

cident with the cleli1·ery of them, C. 0. D.? A . Never J O 
later than ten clays. 

Q. But many times as late as ten clays? A . Yes, si r. 
Q. Xow, during those ten clays did you keep no 

record of the sales? A . Yes, sir; ire have a sales-book. 
Q. \,\Then the money came in fo r the sa le clicl yon 

make no entry of the receipt of the money? A . .Yes, 
sir. 

Q. YVell , in a cash-book? A. \l,fe didn't keep it in 
n cash-book. 

57 COR 
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Q. \!Veil, where? A . \Vhen we got a check ,,e k~pt 
it on a stub, or a deposit slip; there were t1rn depccit 
slips; one we send to the bank and one would be re-
tained, and that would be put in the sales-book to the 
customer, to balance his invoice. If you would like: to 
see those books we can show them to you; I ha It no 
objection to that. 

Q. Of course, if you would expect me, if I wantc-1 
lo see them, to know my own wants, would you 1,.,t? 

1 o A . \!\Tell, I say if you 1rnnt to see them. 
Q. You said that you tried to keep the invoices did 

you not? A. \ ,\Te didn't make any special effort . 
Q. Did you not say that? A . Yes. 
Q. And you die! try to keep them? A. ~\ ot neu·s-

sarily, no. 
Q. \~ihat did you mean when you said that, then? 

.-1 . By that I meant tha.t at different times we wanted 
to see an invoice, to go back possibly to 11·here we had 
,orne arrangement with some people; possibly sorne-

20 times we bought goods on joint account ,,i th someone 
else, and it was our business to show these people the 
1,ills for the stuff that we got. 

Q. Then do you mean that you mean that you did 
not try generally or all. the time to keep the invoices, 
but only on special occasions or for special customers? 
A. That is exactly 11·hat I mean. 

Q. You die! not try to keep them as to the shipments 
from Guigues, die! you? A. :fo, sir. 

Q. \,Vhy not' A. \Ve had no use for them in any 
80 special case. 

Q. You got grains split from the shell from Guigues, 
did you not, A. Grain splits from the cordovan, or 
the shell, yes. 

Q. And yon also got them from Baker, die! you not? 
A. No, sir. 

Q. You did not? A . Never. 
Mr. Skinner-I call for invoice from the Co-

rona K id Company of October 27, 1906. 
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Mr. Riker-ls that one c,f the exhibits? 
l\fr. Skinner-?·fo. 
M r. Mac:vlahon-We have not g·ot it. 

Q. vVell, you produced here yesterday, Mr. Licht-
man, an invoice of th,~ elate of l\ ovember 24, 1906. 
from the Corona Kiel Company; it was marked D 19, I 
lhink. That is one of the in voices of the Corona Kid 
Company, is it not? A. I would Lke to see it. [Paper 
shown to witness.] Yes, si r. V\/e g·ot that stuff-

Q. And you brought here to the courtroom. did you 10 
not? A. I think Mr. iVIacMahon did. 

Q. \,\Tell, at your direction it was brought, was it not; 
A . Yes. 

Mr. MacMahon-Yes, I brought it up. 
Q. And you made the search to find these in voices, 

clid you not? A. \Ve sea rched everything that ,Ye 
c-oul cl possibly find ll"hen th is case came up. 

Q. Did you not find any others than the ones that 
0vere produced here in evidence yesterday? A . No, 
sir. 

Q. Then you did not fi nd 
"50 far as you can recollect? 
we didn't find it. 

one of October 27, 1906, 
A . \/\fell. if it isn't there, 

Q. \ i'\/ ell , this one here thal was produced by you yes-
terday calls for 85 dozen shell splits? A . Yes, sir. 

Q. Is not tha t an instance where you bought spl its 
from the shell from i\l[r. Baker, or the Corona K i,1 
Company? A . No, si r. 

Q. \ i'\/hat are they? A. These are original cordovan 

20 

,;hell splits. 80 
Q. \~/hat hacl been split from the piece that you got? 

A . From that part there there has been a light, thin 
g rain taken off, possibly, for topping stock ; I clonbt 
·.vhether it woulcl go in '.o japanning. 

Q. Then this was th~ piece that was left after tak ing 
off the grain? A . This was the ma.in cordovan ,hell . 

Q. \ 'rvas it not all the sl·.ell left after taking off th~ 
:,rain? A . Not a grain; no, sir; a very li g·ht gra in. 
,111 d nothing more than practicallv than a. light buffing 
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Q. I did not ask you anything about the thickness or 
weight of it. A . You asked me what was taken off, 
clidn't you ? 

Q. No, I asked you whether this that you got was not 
all the shell a fte r taking off a grain, or the grain. 

Q. I suggest to the witness that he pay close atten-
tion lo the quest ions and not argue so much. \Vas not 
thi s that yon got in t his in vo ice the shell after taking-
cff the grain? A. vVhat kind of a g rain ? 

to Q. Any kind of a grain. A . Yes. 
Q. Now, did you not get some of those grains. too. 

the grains taken off of the shell? A . From whom? 
Q. From Baker. A . The grain';? Yo, sir. 
Q. W hom did you get it from? A. We didn ' t get 

;my taken off of that. 
Q. Taken ·off of what? A. Of that class of stuff. 
Q. I didn 't say th is class: I say didn't you get any 

grains taken off of the shell of a horse hide ? A . A 
cordovan shell; yes, sir. 

20 Q. From whom? A. From Albert f\. Guigues ancl 
the Albert A Guigues Leather Company. 

Q. And none from Mr. Baker? A . No, -s ir. 
Q. You got from lVL·. Baker, though. entire butts, 

did you not, or entire shell s, including both grain and 
1he shell itself? A . The entire raw butt: yes, sir. 

Q. VVithout anything t":ken off? A . \~lithottt any-
thing being done to them whatever. 

Q. ·what could you ;lo ll'ith the shell splits ment ioner! 
in D19, which you have described as being the shell 

'.Jo itself after the taking off of a thin grain' 
Mr. Riker- I object on the grouml that it is 

not cross-examination ancl it is th is witness's 
private business with stock that is not concerned 
in this suit. 

[Quest ion withclrawn . l 
Q. Diel you not buy these shell splits named in D19 

fo r the purpose of selling them again? A . Yes, sir. 
Q. For what did you sell th em? 
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Obj ectecl to as not cross-examination and as 
immaterial. 

Q. Diel you sell them for glue stock? A. Certainly 
not. 

Q. \i\lhy certa inly not? A. Because they were better 
than glne stock. 

Q. \Veil, then, they had not been so damaged by tak-
i11k uff the grain that thev were wor thless, had they? 
A. Not these, no. 

Q. Then taking off the grain did not necessarily make 10 
the shell split thus resulting good for nothing but g]uP 
stock. did it? A. That would clepend entirely how they 
were split. 

Q. It \\'Ou!cl depend on how much was taken off in th~ 
,,.p]itting, would it not? A. That would depend en-
tirely on how they were split. 

Q. f\ll(] it could be split without in jur ing the shell, 
could it not? A . Yes, sir . 

Q. Anc! the more you took off in the g rain, the more 
likely you \\'Ou!d be to injure the shell? A . Yes, sir. 20 

Q. No11·, the grains that were split off from the shell 
that you bought from Guigues, were they very thin 
grain? A. Yes 

Q. And about how large were they? A. Oh, they 
woulcl run from pieces of an eighth of a foot square, 
;;ome an inch ancl a half square, to three feet, some pos-
sibly three and a half. 

Q. An inch and a half square woukl be a pretty small 
piece. would it not? A. Yes, sir. 

Q. And they 11·ere very thin? A. Yes, sir. 80 
Q. And you also sa id they va riecl from a sixteenth 

of a pouncl in weight to five-eighths of a pound in 
.,,·eight? A . Yes, sir. 

Q. Diel those smallest pieces in size, an inch and a 
half square, very thin, weigh a sixteenth of a pound? 
A. No, sir. 

Q. It woulcl take a gooci, many to weigh ;in ounce, 
would it not? A. \Tl/ e didn't count them. 

Q. But- A. It would. yes. 
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Q. Then were you not wrong in saying that they 
varied from a sixteenth of a pound ip weight to five-
eighths? A. I was speaking in general, and I didn ' t 
mean entirely sweepings, which we also received. 

Q. But you did mean the pieces when you were de-
::cribing the size of the pieces, did you? A. N o, sir. 

Q. You, were describing the same kind of pieces both 
times, not sweepings, and you described them in meas-
urement as being as small as an inch and a half squar·e 

10 and as weighing at least a sixteenth of a pound. Now, 
T have ca1led your attention to the fact, and you have 
stated that a piece an inch and a half square would not 
weigh a sixteenth of a pc-und. T'hen I ask you, had 
vou not understated the minimum size of these pieces? 
A. No, sir. Sweepings are not pieces. 

20 

The Court-You mean understated or over-
stated. 

Mr. Skinner-I asked if he had not under-
stated the minimum of size. That is what I 
meant. He stated the minimum of size as be-
ing as small as an inch and a half, and I asked 
him if he has not put that too small. 

\~fitness-The minimum size of the pieces. 
Mr. Skinner-Yes. 
\~litness~You did not ask me about sweep-

ings. 
Q. You have said that you were not talking about 

sweepings \\'hen yesterday you gave us n1easure1nents 
that ran from an inch and a half square to th ree or four 

30 ,qua re feet. A. That is right . You asked what were 
the size of the pieces. 

Q. \~Tell, your fi.rst contract was to tal<e zoo tons of 
butt splits from Guigues, "~sit not? A. I think so. 

Q. \~Tell, would you say now, Mr. Lichtma.n, that t1ie 
grains split from the shell that yorn got from Guigues, 
that you have been describing by their size and weight. 
would average in weight quarter of a pound? A 
Average in ,;veight? 

Q. Yes. A . No, sir. 
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Q. Less than that? A . Some -lots less and some lots 
more. 

Q. But averaging? 
T he Court-Averaging all the lots. 

A . Half apound, you say? 
Q. Quarter of a pound. A . I think they would 

average more than a quarter of a pound; yes, sir. 
Q. As much as half of a pound? A . Not quite. 
Q. 'vV hy did those pieces vary in size, do you know? 

A . Because they were taken off to level, or to reach the 10 
cordovan; they weren·t taken off for the grain. 

Q. 'vVhat would make them vary in size, though? 
A . That would depend entirely on the thickness of the 
butt. 

Q. That is, if the butt was thick, the piece taken off 
on th e grain side would be larger in area? A . If the 
butt was thick and came from a green salted hi de, 
which had a nature to have a thicker grain side to it, 
that grain split would be heavier. If the butt came 
from a Russian dry hi de there would be not very much 20 
grain to be taken off lo reach the cordovan, and for 
that reason would be lighter. 

Q. lt would be smaller, would it not? A . Smaller, 
Aimsier. 

Q. And lighter. \Vere each of these pieces that we 
call the g rain split from the cordovan, that you got, 
were each of them the piece that was taken off from 
one particular hide? A. \Vhat do you mean? · 

Q. Or would there be more than one piece taken 
from the same shell? A. J don't j ust get that. 80 

Q. \~Tould there be. in the process that you saw 
these butts subj ected to in Guigues's facto ry, more than 
one piece taken off of the single shell? A. In order to 
reach the conlovan? 

Q. In this process that you have described o·f taking 
off the g ra in- A . Yes. 

Q. -would more than one g rai n piece be taken off 
of each shell ? A. No, sir. 



ABRAHAM LICHTMAN-CROSS. 

Q. Then the number of the pieces must ha,·e been 
the same as the number of shells, or, at least, no 
g reater? / I. T he number of the pieces would have to 
be the same-

Q. Could not be g reate r than the number of shells? 
rl. \Veil. sometimes the g rain off of that butt \\"Oulcl 
come off in two pieces. 

Q. vVell, you just saicl it would only be one piece. 
M r. Riker-That is not what he sa id: he sa id 

10 off of that one hide, or one butt. 
Q. Do you say now that two pieces come off of the 

same butt? A . Sometimes there woulcl be a gra in 
taken off of that butt that would fall apart. ancl there 
would be tll"O or three or six or ten different pieces. 
and yet it came off one g rain off of that same one butt. 

Q. So that it became more than piece by falling apart 
after it was taken off? A . Yes, sir . 

Q. Yesterday you produced some pieces, that. I think, 
you called shavings. A . Yes, sir. 

20 Q. Those were not what we have just been speaking 
of, the tak ing of the grains from the butt. 11"ere they? 
A . They were here to g ive you an example of shav ings. 

Q. \~1ere they here as an example of the pieces of 
grain side taken from the butt? A. These are no grain 
shavings, no : these are shavings: that 1rn11kl be the 
manner of a hand shaving. that would come off in hand 
shaving. 

'Q. From wh ich side of the butt were those taken. do 
vou th ink' A . J ha,·en't any idea. They were shav-

80 ings. merely to g ive you an example or to show vou 
what a shaving is. 

Q. I do not suppose you have any idea as to how the 
size of the shavings compared with the size of the 
pieces of g rain taken from the butt. have you ? A. The 
comparison of the size? 

Q. Yes. A . \~/ell. the g rain. naturallv. coming 
through the machine. if it had anv at all. would have a 
tendency to keep in one piece. and taking them off by 
hand would be just as big as the man cut them. 
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Q. T hen the shavings would be smaller than the 
pieces of grain taken from the butt ? A . In most in-
stances, yes. 

Q. Then, in most instances, the grain pieces that you 
got, taken from the butt, were larger than these shav-
ings? A . Oh, yes. 

Q. Then your minimum of an inch and a half square 
was altogether too small, was it not? A . No, sir. 

Q. \1\lhy not? Do you want to explain that? A. 
Do you want to know why not? 10 

Q. Yes. A. Because they were pieces that were not 
any larger than the sizes I explained to you. 

Q. J\'ow, you spoke of the process of shaving as tak-
ing off the pieces bit by bi t to get to the shell. Do you 
remember that ? A . And for that reason I gave you 
those shavings. 

Q. That was something obtained, I think you said, 
by sniffing? A . Snuffing. 

Q. Snuffing, is it? A. Yes, sir. It is about the 
same. 20 

Q. Well , you did do it, then, by snuffing, did you not? 
A . It can be done by snuffing. 

Q. Well, I think you said, "vVe had t he three dif-
fe rent methods.'' A . Yes, sir. 

Q. Snuffing, shaving by hand- A . Shaving by 
machine. 

Q. -and shaving by machine? A . Yes, sir. 
Q. Three different ways- A . Yes. sir. 
Q. -of doing the same thing? A. Of having a ten-

dency to do the same thing : it is de ri ved for the same 30 
purpose. 

Q. It was not the purpose by any of these processes, 
whether snuffing. shaving by hand or by machine, to 
rob the cordovan was it? A . It could be just as well 
robbed that way as it cou.ld be if a man had any other 
intention. 

Q. It was a pretty easy way to rob it, was it not? 
A . There was not a man who understood his business 

58 co~ 
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in shaving, he would quicker spoil it than running 
through a splitting machine. 

Q. Then doing it by machine was less likely to injure 
the cordovan? · A . Certainly, it was surer by people 
that didn"t understand what shaving meant by hand, 
unless he was a very practical hand shaver, was eighty 
per cent. safer to have the machine do that work than to 
kt\ ea man do it by hand. 

Q. That much less likely to injure the cordovan ? .rl. 
10 Yes, sir. 

Q. ,\ re you referring now to its being done by the 
shaving machine or by splitting? A . The splitting ma-
chine. 

Q. \Veil , these pieces that you got of the grain spli t 
from the cordovan, were they grain spl its or 1Yere they 
buffings ? A . Well, that would take in a very wide 
scope. \Vhat I mean is th is : that the grain split, as it 
was generally called, wasn 't a gra in split in the full 
sense; it had substance there that wasn't any more than 

:!O - not as thick as a piece of leaf tobacco; in other places 
it was possibly a sixteenth of an inch thick: it was en-
tirely ununi fo rm . as I explained before. The horse runs 
very heavy clown the back bet1Yeen both parts of the 
shell , ancl for that reason more would come out there 
than would come out on the part towards the shell and 
going further clown on the shank. 

Q. [Question read.] A . One g rain-one split could 
be part of it a buffing and part of it a g rain. 

Q. \Vhat was the kind that you got from Guigues, 
30 A. I explained to you, one spli t , the same identical 

piece, a portion of that piece was a buffing and a nother 
portion ,ms nearly as thick as a piece of a g rain. 

Q. Then it could be used for both purposes? A . Ab-
solutely not. 

Q. T hen what }'OU got 11·as both buffing and gra in 
split, was it not? A . \~Tell, no doubt. you know what 
a buffing is . J will explain it to you. 

Q. I assume that yon kno11·. and ask you whether 
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what you got was both buffing and grain spli t? A . 
D ifferent parts of the sa111e split, so111e were grain and 
so111e were bufiing. 

Q. Then you g ot some of each ? A . Some of each 
in that same identical piece. 

Q. Then those pieces that you got were pieces that 
had variat ion in thickness? rl . Yes, si r ; very irregular. 

Q. And if they were the thinnest part, you would call 
them buffi ng, and the thicker parts you would ca ll grain 
spli ts ; is that right' rl . T hat is right. 10 

Q. And they were all taken off by the same machine? 
A . By a belt-knife machine. 

Q. By the same machine? rl . I d idn't superintend 
the splitting of them. 

Q. \Veil, 1 mean- A . I don't know : I can't answer. 
Q._ D on 't you know that the pieces that you got were 

taken off by the same-each piece taken off by the same 
kind of a 111achine, producing this- A . Yes, sir : the 
same kind of a machine. 

Q. 'Ihen they 111ust haye been taken off at the same 20 
stage of the tanning? .d . These \\'ere; yes, sir. 

Q. 1\nd 1Yere they all taken off from the hi de or butt 
in a pickled state? A . They 1\'ere all taken from the 
hide or butt in the bark-tanned state. 

Q. No11·, d ry hides when soaked are plumped up, are 
they not , A. Soaked? 

Q. Yes. A . l\"o, sir. 
Q. \¥ hat is it that plumps the hide , A . It is the 

li111 e. 
Q. 'Nell , when so t reated it becomes plump, does it 30 

not? A . Thicker: yes. sir . 
Q. To its natmal th ickness, A. ;\fore than its nat-

ural thickness. 
Q. You sa id that the flesh spli ts would not 111ake 

glue, do you remember? ,-1 . Yes, sir. 
Q. You were referring to 11·hat? A . F lesh spl its in 

the ra\\' or pickled state. 
Q. \ ~Tell, do you 111ean the shell left after taking off 
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the grain? A . 'Nell, that would depend on how they 
were split, whether they were split in the bark, whether 
they were split in the pickle or whether they were split 
in the lime. 

Q. vVell, when you said that they wouldn"t make 
glue, which state did you have in mind? A . In either 
lime or pickle. 

Q. 'rhey would not make glue ? A. No, sir. 
Q. Because of the liming or pickling? A. Because 

10 of the nature of the material from which they were 
taken. 

Q. Wlithout regard to the process? A . Irrespective 
of the process of liming or pickling. 

Q. vVhy do you mention those processes, then? A . 
Because if they were not in that state they couldn't go 
into glue at all; they couldn't be classed under that 
heading. 

Q. Mr. Lichtman, you both buy and sell, do you not? 
A. And tan. 

20 Q. vVell, and tan. But leave out the other things 
that you do; you at least buy and sell, both, do you not? 
A. What? 

Q. Well , leatber. A . Yes, sir. 
Q. Offal, too? A . Everything in the line of leather. 
Q. Including the offal? A . Be it offal, some fini shed 

leather, raw, rough, pickled, limed, or any other state . 
Q. Where do you buy, what market, generally? A . 

In the entire United States and Europe. 
Q. Where do you sell? A . Well, I don't think I-

30 Q. Just the market. the general market. Europe or 
America or- A . All over the world. 

Q. Mostly E urope? A . No, si r; Europe and the Con-
tinent. 

Q. vVell, mostly, then, in E urope and the Continent? 
A. A good portion ; yes , sir. 

Q. Comparatively little of your selling is cl one in this 
country? A . Practically ; yes, sir. 

Q. Th is advert isement in the Shoe ancl Leather Re-
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po·rter was an advertisement in a paper that circulates 
among the leather manufacturers of this country, does 
it not? ,d. Oh, no. 

Q. It does not, you say? A . Amongst the tanners 
here? Yes, sir . 
. Q. Why do you say that? A . You said amongst the 
tanners in the United States only. 

Q. I did not say "only.'' A . It circulates amongst 
the tanners in the United States; yes, sir. 

Q. T hose are the people from whom you buy? A . 10 
A good many of them, yes . 

Q. Is there anything in that advertisement that tells 
lo the people from whom you buy that you are in the 
business of buying and want to ])llly from them? A . 
Yo, sir. 

Q. What you buy is offal, is it not? A . We buy all 
kinds of leather in any state whatsoever. 

Q. Ami when I called your attention yesterday to 
the fact that this advertisement clid not mention offal or 
glue stock or ferti li zer, you said that you were only 20 
advertising to move- A . A certai n class of goods. 

Q. A certain class of goods? A. Yes, sir. 
Q. And you meant by that to sell, dicl you not? A. 

Yes, to sell. 
Q. And yet this is an a.clvertisement circulating among 

the people from whom you buy. is it not? A . It is an 
advertisement put in at a certain time for a certain pur-
pose. 

Q. vVell. you spoke of making some arrangement or 
bargain with Guigues in his office, if yol! remember ? 30 
A . Y e·s, sir. 

Q. I clo not recall whether you fixed the elate of that. 
A . \~lhat bargain do you refer to? A. vVel l, was there 
more than one? A . Yes, sir. 

Q. ::viany ? A . Several. 
Q. More than two? A . Yes, sir. 
Q. More than .the two that are mentioned m these 

two cont racts that you produced? A . Yes, sir. 
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Q. I think you said that you made the bargain that 
resulted in both of these two contracts that you pro-
duced, die\ ·you not ? A . For that class of stuff, yes. 

Q. I mean you personally made it ? A. On that class 
of stuff, yes . 

Q. For your father? A. Yes, sir. 
Q. And all the goods that 11-ere cle live recl at your place 

of business from Guigll!es were purchased under some 
ciri angement macle by you, 1Yere they not ? A. BetlYeen 

10 who? 
Q. You made the bargain for all of the goods tha t 

came from Guigues to your father's place? A . From 
Guigues, you mean? 

Q. Yes. A. I thought you meant whether my 
father-

Q. Ko. ,,-ith Guigues. A . Yes, th at is right. 
Q. Ancl fo r your fathe r ? A . Yes, sir. 
Q. ~OIi" . the one that yott menti oned particulmly 11-as 

a conversation in 1Yhich you sa icl that Guigu:es told you, 
20 "[ have something that I want you to look at." vVas 

that prior lo the earlier of these two contracts, the m1e 
of the elate of Jttly 26. 1904' A . Yes, sir; it was on 
that conversati'on tha t we came and macle that deal. 

30 

'.V!r. MacMahon-Dicl you say that your an-
s11·er yesterday 1\'as, "Guig11es sa icl, 'I have some-
thing here that I 1rnnt you to look at' "? 

Mr. Skinner-"I have something I \\'ant you 
to look at." I did not say "here." 

i\1 r. :\1ac:VIahon-\V ell. the 11·orcl was "offer." 
not "look at." 

The Co11 rt,---.vVhat two contracts had you in 
mincl in asking that question? 

Mr. Skinner-The contracts that were offered 
yesterday by the defendant, one of the elate of 
July 26. TC)04 , the other of August 24. 1904, 
made between Guigues and L ichtman. He sa id 
there was a conversation, and I wanted to make 
clear that the conversation preceded the earlier 
of these t1rn contracts and was the neg-otiation 
that led ttp to the first contract. 
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Q. That, yolll say, is so, do you not, Mr. Lichtman? 
A. What is tha.t? 

Q. That conversa.tion that you have mentioned \\'as 
the one that led up to the making of the first contract? 
A. That is right. 

Q. And you then said what he showed you, or offered 
you, whichever it was, was a butt grain split from the 
c.ordovan? A. Yes, si r; roughly terming it. 

Q. You remember that conversi,tion pretty well, do 
you not? A . 'v\/hat conversation? 10 

Q. This conversation. A . \Vith M'r. Guigues? 
Q. Yes. A. Yes, sir. 
Q. Do you remember the size of the piece that he 

showed yon? A. He didn't show me any one piece; 
there was ,l pi'le there; you could look at them. 

Q. 1'hen he took you to the splitting· ma.chine? A. 
That is right. 

Q. \>\/hat did he show you there? A. He showed me 
the stuff j ust as it was coming from the splitting ma-
chine. 20 

Q. \>\/hat was that stuff? A . These here, roughly 
t_erming it, rough grain splits taken from tanned butts 
in bark for cordovan leather, splitti11g them off. 

Q. I s tha,t all he showed you? A. That is all. 
Q. And is that all he mentioned? A . Yes, si r. 
Q. \,\Tell, how is it the contract covers the shank 

,plits, too? A. That was a little later . 
Q. When? A. :\ fter \\'e started some business. 
Q. It was in this contract of July 26th? A . That 

may -all be true. 80 
Q. Then you had some dealings with Guigues before 

the contract of J uly 26th? A . \!\/hen the contract was 
made that might have been clone. 

Q. You had some deali11gs with Guigues and pur-
chased goods from him prior to this contract of J nlv 
26, 1904, did you not? A. 1\,\T e might have got the 
first shipment or so. 

Q. And you said that the flesh side, I think, was up-
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permost, did you not? A . In what respect, in 1d1ich 
stuff? 

Q. Well, in what Guigues then sho11" ed you? A. 
Yes, sir. You mean 11·hen the stuff was run through 
the split,ting machine? 

Q. Yes. A . That is right. 
Q . . \nd the thin side is always put up in splitting, 

is it not? A . What is that? 
Q. Do you not put the thin side up in splitting? _r/.. 

10 No, you take the leather and put it through the ma-
chine, and that part that you want of uniform thickness, 
you let it go through the top, and the other stuff that 
comes of in leveling that piece falls through on the 
bottom. 

Q. Now, you, say the flesh side was uppermost ? A. 
Yes. 

Q. Then would the machine t,ake off a split from the 
flesh side? A. No, sir . 

Q. It would take off a split f.rom underneath? A . 
20 J t would take off that grain spli t le,·eler from that cor-

dovan. 
Q. From underneath? A. From that cordovan? 
Q. VVell, from. the corclorn.n from the- A. 'l'he 

top, the face of that cordovan. 
Q. But the flesh side was uppermost in the machine? 

A . That is right. 
Q. Now, the g'ra in side is the other side from the 

flesh side? A. That is right. 
Q. And then this grain would come off from that 

30 side of the cordovan that 11"as down- A . Facing the 
face, or the grain, as you call it. 

Q. \Vei l, did the cordova.n as it lay in the machine 
he horizonta l, Aat? A . It had to be put in Aat , or it 
coulcln"t be spli t. 

Q. Then did it continue to I ie flat? A. It would 
curl in as the knife gripped it -and le,·e\ through . 

Q, B111t generally in a flat condition? A. Yes. 
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Q. And as you saw it in the ni:achine, the flesh side 
was u.pper:most? A. Yes, si,r. 

Q. And the grain -side was undermost, then? A. 
That 1s right . 

Q. And in the taking off of tha.t flesh side, as I un-
derstand you, the 111achi11e took off- A. I didn't say 
that. 

Q. You did not say what? A. Taking off the flesh 
side. 

Q. vVell, the machine, then, was taking off the un- 10 
dermost part. vVas it the grain? A. It was leveling 
the top piece, and the bottom piece wa,s the fall-off 
from that top piece, or the leveler, as we class it. 

Q. But you also sa,id that where the grains are split 
for j,apanning, then you put the grains on top? A. 
That is right. 

Q. Did yoll see that clone clown the1°e at Glligues's? 
A. At Guigues's place? 

Q. Yes. A. Yes, sir. 
Q. Well, then, the method changed, did it not? A. 20 

Oh, no. 
Q. You saw both methods? A. It changed inas-

much as you said; the grain was taken for japanning; 
and that will apply in this case the same way as ~he 
other. The piece that was wanted came through the 
top, and the leveler from that grain, naturally, also fell 
through the bottom. 

QI. Then you did see the process of spliHing the grain 
for uniformity? A. Yes, sir. 

Q. Diel you know Guigrnes prior to that conversation 30 
in 1904? A. No, sir. 

Q. He was a stranger to you then, was he? A. En-
tirely a stranger. 

Q. Diel anybody introduce you? A. No one. 
Q. You were not in.troclucecl by Mr. Lauster? A. 

No, sir. 
Q. Well, you know, do you not, that Guigues had 

been in the Hamburg Cordovan tannery before he 
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started in business for himself there in 1904? A . I 
didn't know it until I was told after awhile. 

Q. You did not know it, then, when you went to see 
him? A . No. 

Q. You ha:d not had any dealings with Guigues a.t the 
Hamburg Cordovan \~T arks? A. I never had seen the 
man before never in my life. 

Qi. Had you bought any of these same goods before 
from anybody, before 1904, when you bought from 

10 Guigues? A. I don't think so. 
Q. And did you know when you went down there to 

see Guigues that he had just started in business? A. I 
knew, only being a citizen in the city and knowing some-
thing about the tanneries; yes, sir. 

Q. By general report it had come to you that he had 
started a factory of his own? A. \i\Tell, I seen it 
sta.rted, being equipped. I never knew Guigues. I 
went down there to see what sort of a tannery it was 
going to be, as every tanner has an interest in what is 

20 going on in his own line. 
Q. How soon after that conversation in 1904 with 

Guigues did you see Baker, either in Boston or at the 
Guigues tannery or at your place of business, or ai:y-
where else? A. I think it was in December of that 
same year. 

Q. 1904? A. Yes,sir. 
Q. \i\There was that? A. At the Guigues factory. 
Q. Did you have any talk with him? A. Yes, sir. 
Q. Did he tell you that Guigues was ta1111ing the 

30 Corona Kiel Company's hides? A. No, sir. 
Q. Did Guigues tell you that? A . No, sir. 
Q. Did you know, in 1904, when you made this con·· 

tract in Guigues, the first one, that he was not tanning 
bis own hides? A. No, sir. 

Q. But those sent to him by someone else? A. No, 
sir. 

Q. Did you think that he was tanning his own hides? 
A. I was under that impression; yes, sir. 

Q. Then when you bought you were not relying upon 
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this trade custom that you have mentioned, were you? 
A. It wasn't none of my business to take that into con-
sideration. 

Q. But you were not then relying on the trade cus-
tom, were you? A . It didn't come into consideration. 

Q. Did you think he was tanning his own hides? A . 
Yes, sir; that was the impression that he told everybody 
and gave everybody, and everybody knows it. 

Q. And yorn continued tmder that impression, did 
you? A. Yes, sir. 10 

Q. vVhat did you think Baker was doing there? A 
I didn't stop to think. 

Q. Did you know when you talked with Baker that 
he was president of the Corona Kid Company? A. 
Yes, sir; he was introduced to me as such. 

Q. By Guigues? A . I think so. 
Q. And did you know at that time or then did yon 

learn from him or Guigues what business they were 
engaged in? A. I then fou11d out that Mr. Baker was 
having leather tanned at the Guigues factory. 20 

Q. vVell, then, from that time on, at least, you knew 
that all the leather that Mr. Guigues was tanning wa.; 
not his own, did you not? A. No, sir; he didn't tan 
all the leather for the Corona Kid Company. 

Q. I did not ask you that or say that. A. You asked 
me whether I knew that. 

Q. No, I did not. Perhaps you misunderstood me. 
A. I beg your pardon! 

Q. I asked you if you did not know from that time 
on that some of the leather that he was tanning was not 80 
his own? A. Some of the leather? 

Q. \i\lell, the hides that he was tanning-some of the 
butts? A. I got to understand then that some of the 
leather he was tanning was for the Corona Kiel Com-
pany. 

Q. And who gave you that information? A. vVell, 
it then came out during the course of the conversation 
with iVIr. Baker. He said, "vVe would sooner sell you 
this stuff in this condition than tan it out." 
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Q. And did he not tell you that Guigues was doing 
all their work ? A. No, sir. 

Q. ii\l ell, at the time that you made this contract with 
Guigues you did not undertake or bargain with him to 
take any stuff for glue stock or fertilizer, did you? A. 
At that time? · 

Q. Yes. A . No, sir. 
Q. Or at the later contract, August, 1904? A. No, 

sir. 
10 Q. Nor at any time during the period covered by this 

suit; that is, up to September 8, 1905? A. No, sir. 
Q. During none of that time did you get any stuff 

from Guigues for glue stock or fertilizer? A. For glue 
stock? 

Q. Well, of the kind that would go into glue stock. 
A . We got leather from him that we thoug·ht would 
make leather, but it only made glue stock. 

Q. Then you did not get it for glue stock, did you? 
A . We didn't buy it for that purpose; no, sir. 

20 Q. Do you remember meeting Mr. Elliott in the latter 
part of January, 1908? A . Do I remember? 

Q. Yes. A. Meeting Mr. Elliott? 
Q. Yes. A. 1908? 
Q. Yes. A. I can't recall. 
Q. ii\lell, do you -remember meeting h-i'm in the latter 

part of January, 1908, on the corner of Market and 
ii\Tashington streets, Newark ? A. N.o, sir. 

Q. Do you remember going with him to Achtel-Stet-
ter's restaurant? A. No, sir . 

ao Q. At any time? A. At any time. 
Q. You mean that you never went with him at any 

time to Achtel-Stetter 's restaurant? A. Yes, sir. 
Q. Do you •remember saying to him on the corner of 

ii\lashington and Market streets, in the latter part of 
January, 1908, on a F riday eveni•ng, "ii\Tere you really 
up to Boston?" A . No, sir. 

Q. And did he answer, "Yes"? A . No, sir. 
Q. Then did you say to him, "I want to talk to you. 
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Let us go down to Stetter's"? A. Well, I say I never 
met him. 

Q. Then you did not say that? A. A:bsolutely not. 
Q. And did you say, "You and I-" A. I couldn't 

state it, Judge, because I didn't-
The Court-vVait for the question. 

Q. Did you then say to him, "We don't want anyone 
to see us together. Let us go through Halsey street" ? 
A. vVhy certainly nof. 

Q. And then did you say to him, ei'ther on the way 10 
to Stetter's or after you got there, "What did you tell 
the people in Boston"? A. Absolutely not. 

Q. And did he reply, "Everything"? A . I didn't see 
him, didn't talk to him, didn't ask him nothing, and he 
couldn't have answered me anythi'ng. 

Q. And then did you ask him, "Did you give them 
those records"? A. My previous answers will apply to 
this. 

Q. And you say no? A. No, no, a hundred times no. 
Q. And did he say, "Yes, I gave them your account 20 

and some others"? A. \1/ ell, the same answer goes 
right on. 

Q. No. Then did you come away from Stetter's 
with him and leave him on the comer of Broad and 
Market streets? [No response.] 

Q. Your answer is "No," I suppose? A . No. 
Q. And di1, xou say to him on the corner of Broad 

and Market streets on that occasion, "I would rather 
give up $ro,ooo than to have had you tell a.bout those 
records," or ",g ive up those 1·ecords"? A. That is one 30 
of the most in famous lie.s that exists; it i·s a concoc-
tion; it is a conspirncy. 

Q. Well, I think you ought to be ,a judge of that. 
Objeoted to. 

Q. Do you say that you had no such conversation 
with Mr. Elliott at any tin~'e or place? A. Absolutely 
not. 

Q. And you are not simply denying the exact words 
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that I have given here, but you say that there was no 
conversati'on of that substance or tenor? A. Abso-
lutely not. 

Q. Did you not arrange t hat meeting with E lliott by 
telephoning to his house? A. That same answer will 
apply. 

Redirect examination, by Mr. Riker. 
Q. Mr. Lichtman, drawing your attention to the con-

10 tracts which are in evidence, made by Guigues with 
your father, with you as attorney, I point out that the 
one of J uly 26, 1904, provides that "The payments 
shall be spot cash, less two per cent." A . Yes, sir. 

Q. And the one of AugUJst 24th provides for two 
per cent. discoUJnt for spot oash in weekly payments. 
Did yoll make your payments so as to get your c!is-
counts? A. Every time. 

Q. Now, you have defined leather to be what ? fl. 
Leather? 

20 Q. Yes. What is leather? A . The raw hide tanned. 
Objected to as not redirect examination. 
'I'he Court-I presume it is introd uctory . 
Mr. Skinner-If it is introductory to some-

thing that has to do with the cross, I will not 
object. 

Mr. Riker-That is what it is. 
Q. [What is leather? A. The product of the hide 

that ha,s been tanned. 
Q. You were asked yesterday afternoon whether of-

30 fal could include leather, and I think you answered yes. 
A . Yes. 

Q. And you were also asked whether leather could 
include offal, and yon answered yes. A . Yes, sir. 

Q. Does that amuse you as much as it amused these 
other gentlemen here? Is there anything amusing 
about that? A. I don't see anything. 

Q. It is a fact, is it? A . hbsolutely, and they know 
it. 
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Q. N'ow, you were asked whether there was a differ-
ence in 111ethod in splitti ng the grain off of the cordo-
van and in splitting the shell spl it off of the grain when 
it was to be U'Sed for cordovan. Is there any diff~r-
ence in method between those two processes ? A. I t 
is a different process. 

Q. It is a different product, is it not? A. It is, ab-
solutely, a different product. 

Q. Is not the same method applied to producing the 
different product'? A. How is that? 10 

Q. Is not the same method appli·ed to producing the 
different products? A . Splitting? 

Q. Yes. A. Certainly. The piece that you want to 
save, or the piece that you are splitting off, al ways 
comes through the top in every instance. 

Q. \i\fhere are the gauges of the machine that deter-
111tlne the thickness? A . They ,are between the knife 
and the top, and they are measured off, I should judge. 
in less than a half of a siJs.1:eenth of one inch, a hair's 
thitkness. 20 

Q. So that the piece that goes thrnugh the gauges 
is uniform,? A. Yes. 

Q. And the piece below the gauges falls off? A. 
All that comes off of 'that uniform piece. 

Q. I show you D r9, which was handed to vou by 
Mr. Skinner [paper shown to witness]. Those shell 
splits, were they tanned in bark or chrome? A. They 
were not ei,ther tanned in ba,rk or chrome. 

Q. \i\fhat condition were they in? A. In the pickled 
condition. 3 0 

Q. This rep,resent,s goods purchased by you from 
the Corona Kid Company, does it not? A. Yes, si r. 

Q. And the things that you got from Guigues. so far 
,rs they were part of the shell originally, or the butt, 
exclusive of the shank, were they tanned in bark or in 
chrome, or were they tanned at all? A . I don't just 
get that question. 

Q. [Question. reacd.] A . During what time? 
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Q. During this period from June, 1904, to Septem-
ber, 1905. A. There was some in the pickle and some 
in ,the bark. 

Q. Did you get the grain splits in the pickle? A. 
No, sir. 

Q. What did you get in the pickle? A. The shank 
splits. 

Q. And the grain splits, in what condition were they? 
A. In the bark tan , vegetable tannage. 

10 Q. I observe in this advertisement which has been 
shown you that you advertise "rough, half-tanned 
split~." A . Yes. 

Q. vVhat are pickled splits, so far as offal is con· 
cernecl? A'. \i\T ell, every split is an offal. 

Qi. So that you have sa.icl that to one in the trade that 
indicates offal, have you not? A. Yes, sir. 

Q. That is what you mean by it? A. Those splits 
that we have there; yes, sir. 

Mr. Riker-This advertisement having been 
20 used, I am going to offe·r it, your Honor, and 

ask that it be marked. 
The Court~ You offer the advertisement? 
Mr. Riker-Yes. 
T he Court-Nothing else? 
Mr. Riker~Yes, sir; that is all. 
[Marked£,,;. D2.2.] 

Q. Diel yoL] see Mr. Elliott at any time during the 
period named? 

[Question withclmwn.] 
30 Q. Diel you see Mr. Elliott at any time from June, 

1904, up to 1908? A. Did I ever see him? 
Q. Yes. A. Yes, sir. 
Q. Did you see him at your factory? A. No, sir. 
Q. You saw him at Guigues's factory? A . At the 

office of the Guigues place. 
Q. What business cl-id you see him on, if any? A. 

Taking care o•f the books; he was the bookkeeper, as I 
understood it. 

Q. And what did ,you see him about in connection 
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with the books of Guigues? A. Just seen him there, 
that is all. 

Q. Now, Mr. Lichtman, we have gone over it, buit 
your cross-examination may leave it in doubt. Your 
father was building a factory on the Market street site 
during the year 1904, was he not? A . Yes, sir. 

,Q. And that building operation was not completed 
until some time in 1905? A. About the 1st of Febru-
ary, I think. 

Q. And when ,did it begin in 1904? A. In May or 10 
June; May, I think. 

Q. And were you occupying the Market street site at 
all as a factory, or for what purpose, during the period 
when the factory was being built there? A. It was 
entirely demolished. 

Q. There was no building there to be occupied? A. 
A:bsolutely not. 

Q. A1,cl during that period you were in the Arch 
street factory? A. That is right. 

Recross-examination, by Mr. Skinner. 20 
Q. Mr. Lichh11an, let me see about this splitting, just 

c1 word, that you saw going on at Guigues's. A. Yes, 
sir. 

Q. I understand you to say that the piece that goes 
through the gauges is the part for which the splitting 
is being clone; is that right? A. That is right. 

Q. And that all the rest of the hide thus being split 
would be offal; is that right? A. I didn't say that. 

Q. Didn't you c-all it fall-off, then? A. Yes, sir. In 
this case we were talking about cordovan butts. 30 

Q. You called it fall-off, did you not? A. Yes, sit'. 
Q. And you now say that that is not offal? A . I 

didn't say that. 
Q. ·well, do you want to explain that? A. It isn't 

offal. 
Q. Burt it is fall-off? . ~- Yes, sir. 
Q. \~Tell, then , fall-off and offal are not identical, are 

they? A. It is offal, bu,t it isn't as you want to put it. 
60 COR 
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Fall-off is the whole balance that comes from leveling 
that piece. 

Q. I do not want to put it; J put it the way you put 
it. A. That is what it is; and fall-off is offal on that 
particular cordovan butt as it was put through this 
machine. 

Q. Do you m.ean to say, then, that all except the pa.rt 
that is going through the gauges and for which the 
splitting process is being had is fall-off? A. On what 

10 particular class of stock do you refer to? 
Q. 11\Tell , is it confined to certain classes? A. It isn't 

confined in every oase, it isn't. 
Q. It does not apply to every case, you mean? A. 

Absolutely not. 
Q. vVell, in the case of a horse hide butt being put 

through the splitting machine to split off the grain side, 
is all the rest of it except the grain side thus split fall-
off? 

Mr. MacMahon-\i\llmt pu,rpose is the split 
20 being taken off for? 

Mr. Skinner~For the purpose of taking off 
the grain side, I said. 

Mr. MacMahon-The grain side for what, for 
japanning •or io preserve the cordovan? 

Mr. Skinner-For any useful purpose. 
Mr. MacMa,hon-They a,re two different 

things. 
Mr. Skinner-There are two processes dealt 

with by the witness; one is to split the butt for 
30 the purpose of getting off the grain split, prop-

erly so called, and the other to get the cordovan, 
in which case the grain split is taken off and be-
comes another thing entirely. 

The Court-Let the witness answer the ques-
tion, having in view his knowledge of the matter. 

[ Question read.] 
A. It depends entirely on what weight grain is being 

taken off and what the substance and thickness of that 
butt is . 
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Q. Then it would not be in every case fall-off, would 
it? A . No, sir. 

By the Court. 
Q. You told us about an occasion, Mr. Lichtimm, 

when you were at the Guigues factory and Mr. Guigues 
sa id he had something to show you or someth ing to offer 
you. A . Yes, sir. 

Q. And exhibited the operation of a spli tti ng ma-
chine, which was at work, I understand it, on horse 
butts. A. On these cordovan butts. 10 

Q. Did you then know, or have you now any way of 
knowing, how long he had been conducting that opera-
tion- A. No, sir. 

Q. -at that time? A. No, sir. 
Q. V\Tas there anything in view at that time that 

would indicate anything on that subject? A. No, sir . 
Q. No pile of cordovan butts that had been treated 

that way? A . No, sir. You mean by the sever•al I 
,a.w, the quantity? 

Q. Anything within your actual knmvleclge from 
which a fair inference might be drawn as to the length 20 
d time he had been doing that. A . I could only judge 
from the length of time it took to split those I seen. 

By Mr. Skinner. 
Q. Yorn did not see any accumulation, then? A . No, 

sir. 
Q. Then what he showed you, then, was that new to 

you? A. Absolutely. 

By the Court. 
Q. Nk:>w, I am in doubt a,bo ut the splitting of shank,, 30 

if they were split. \i\That you have been talk ing about 
is cordovan butts? A . That is right. 

Q. Diel you have anything to do with shanks? A. 
We bought the spli t shanks; yes, si r. 

Q. From whom? A . Mr. Guigues. 
Q. They were spli t and not shaved? A. They were 
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split in the pickle; not shaved; no, sir. You see, the 
shanks were split in the pickle and the cordovan butts 
were split after they had been already tanned. The 
pickle is the wet, j ust cu,recl stage, and the tanned stage, 
dry leather, as you would oall it. 

Q. And was the splitting of shanks in the pickle clone 
by the same machine or the same kine\ of machine that 
did the splitting of the butts in the tan? A. Yes, sir; 
the same kind of machine. 

10 Q. The splitting of the butts in the tan was by this 
machine that was new to you? A. No, sir. 

Q. You just said the splitting of the cordo,nan butts 
in the tan was something new, to you? A . Yes, sir; the 
cordovan butts, but not the machine itself. 

Q. Was the splitting of the shank in the pickle a pro-
cess new to you? A. Absolutely. 

Q. And when did you first see that? A. At the Gui-
gues factory. 

Q. \,Vhen with reference to this other occasion when 
20 he showed you the butts? A. I think a few clays late1·, 

not more than that. 
Q. And how before that had the shanks been treated? 

A. They had always been shaved off. 
Q. \,Vas one side better than the other? A '. \i\Thart: is 

that? 
Q. Is one side of the shank better than the other? 

A. Oh, yes, there is two sides to the shank, the grain 
and flesh. 

Q. \i\Thich is ,better? A. The grain is better; that is 
30 really all there is to the shank ; that is all the va]u,e there 

is to it. 

By Mr. Skinner. 
Q. But you had seen the machine before? A. Oh, 

yes. 
Q. Often? A. The machine? 
Q. Yes. A. I seen it every day. 
Q. \i\Tell, not only that one, but others? A. In other 

factories. 
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Q. It was one of a common type, was it not? A . 
Yes, sir. 

Q. And what had you seen done with that sort of 
machine before? A. Splitting hides for patent leather 
purposes principally; that is, automobile, furniture, car-
riages, automobile, saddlery leather. 

Q. Had you seen any splitting of this kind of leather 
before this time in Guigues's factory? A. No, sir. 

Q. Your observati"on had been of other kinds of 
hides? A. Yes, sir. 

Q. And for that the splitting machine had been used 
right straight along for some time? A. Yes, sir. 

Q. \,Veil, you bought from Guigues, clicl you not, the 
flesh side splits from the shank? A. Yes, sir. 

Q. And paid him twenty cents a dozen, did you not? 
A. I think it was thirty-five cents. 

Q. A dozen? A . I think so. 
Q. [By the Court.] Diel you also buy the grain side 

of the shank? A. No, sir. 

10 

Q. [By Mr. Skinner.] You mean not at that time, 20 
do you not? A. Never. 

Q. You bought the whole shank, though, clicl you 
not? A. Glue stock, yes . 

Q. The whole shank? A. Glue stock, I said. 
Q'. Tell me, did you buy the whole shank? A. No, 

Sir. 

Further direct examination, by Mr. Riker: 
Q. M,r. Lichtman, when Mr. Guigues demonstrated 

this process of taking off the grain split, so called, from 
the cordovan, was there any accumulation of these 30 
things around the machine? A. vVhy, I should j uclge 
there was maybe fo,ur or five hundred pounds. 

Q. Four or five hundred pounds of it? A. Yes, as 
far as my eye could estimate weight. 

Q. That was the part that had fallen off during the 
operation of the machine-

Mr. Skinner-Please do not lead. 
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A. In fact, the machine was being operated while I 
was there looking at these. 

Q. How many machines were there in operation 
there? A. I have only been at one. 

Q. You say you had seen this splitting machine used 
for splitting leather for japanning and enameling, the 
operation perhaps that you have described. \,\/hat kind 
of hides were being split? A. Big cow, steer and bull 
hides. 

10 Q. And into how many pieces are those hides split, 
under your observation? A. vVell, that depends. They 
are split as a rule into four cuts. 

Q. There is the slab, or flesh piece, is there not? 
A. The first is the grain, then there is the buff, then 
there is the deep buff, and then there is a No. r clash 
and a No. 2 clash, and a skiffing, or flesh cut. 

Q. And what is that i'n character? A . That is offal. 
Q. That process that you have described in connection 

with these thick hides is a successive one; one after 
20 another is cut off the hide by the machine, and the gauge 

is altered as it is cut off, is it not? A. That is right. 

]ul-ius Licht'/1/an, defendant, sworn in his own behalf. 
Direct examination, by Mr. Riker. 
Q. Mr. Lichtman, where do you live? A. 620 High 

street. 
Q. Newark? A. Yes, sir. 
Q. And what is your business? A. I am a tanner. 
Q. How long have you been a tanner? A. \>Vell, 

3 0 about forty-two years . 
Q. And where have you clone business? A. Freling-

huysen avenue. 
Q. You are doing business there. now? A. Yes, sir. 
Q. Speaking generally, in what city or town or towns 

have you clone business? A. \,\Tell, of course, I have 
been working; I worked right here in the city. 

Q. And have you been in the city ever since? A. 
Yes, most of the time. 
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Q. You actually worked in this Dawson factory, clicl 

you not, that Guigues had? A . Yes. 
Q. Do you know Mr. Guigues, have you ever met 

birn? A . No, I don't know M'r. Gnigues; I have been 
working there about twenty-eight years ago. 

Q. But have you ever seen or do you know Mr. Gui-
gues ?. A. Oh, I know him in Salmon's; I have been 
there once myself in Salmon's; I saw him. · 

Q. You have been there once? A. Yes. 
Q. vVhen wa-s that? A. Oh, that was about-oh, 10 

probably~when he started he was in Salmon's; I don' t 
remember what time it was. 

Q. At Salmon's? A . Yes, sir. 
Q. Diel you ever see him at the old Dawson facto ry, 

where you used to work? A. No, I never saw him 
there, only occasionally. I came over there once be-
cause my son had bought of Beebe & Son, of Boston, 
two carloads of pickle stuff, and they came in rotten, 
and I didn't have nobody to go. I know he is a prac-
ticed man, you know, and I went over to ask him what 20 
I should do with it. 

Q. You went over to ask whom? A. Mr. Guigues. 
Q. And when was that? A. To tell you the truth, 

I don't know when it was. 
Q. \,Tell , clicl you ever talk to Mr. Gu.igues about this 

rnpterial that was brought for you from Guigues by 
your son? A. I never did, because my son was doing 
the business there, and I don't want to interfere at al l. 

Q. Diel you ever talk to Guigues about it? A. No, 
sir; I never talked, I never talk abou,t the business; I 30 
was only there on that occasion about the stock, be-
cause it was in the smmner time when the stuff came 
in, and it was rotten. 

Q. There is a gentleman sitti ng on that frrst bench, 
in the middle, by the nam,e of Elliott [indicating]. 
Have you ever seen him before?. A . I saw him up 
there when I came there because I wanted to see Mr. 
Guigues, and he clicln't know me neither, and I asked 
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for Mr. Guigues, and he says, "Well, wait." I sa.ici my 
name, who I am; I &aid, "I am i\llr. Lichtman." "Oh, 
yes, all right," he says, ancL then he run and got me 
Mr. Guigues. Then the time I was there l'lfr. Baker 
was there, too, and Mr. Grnigues introduced me to M'r. 
Baker also. 

Q. This Mr. Baker here? A. \,V ell, I wouldn't 
know him if I would see him. 

10 By the Court. 
Q. \,Vas this on the same occasion? A. That same 

t.ime; yes, sir. 
Q. That time? A. Yes, sir. 

By Mr. Riker. 
Q. And the gentleman on the encl there, that dis-

tinguished looking .gentleman with the high forehead, 
Mr. Lauster, do you know him? A. \ iVell, I don't 
know him much; I hear of him, yes, in the city. 

20 Q. Diel you ever see him, that you know of? A. 
\iV:ell, I saw him in the city, yes, bu,t I never had any-
thing to do with hm, because I didn't care much for 
him. 

Q. \iVell, at that time did you talk with Mr. Elliott 
about this business that was being clone with Gu-igues 
for your account to your son? A. No, sir; I didn't 
have anything to do with it, because I never interfere 
anything with what my son clone, because he always 
tried to do right. 

30 The Court--<You seem to have ans,verecl the 
qu,estion. \iVhen you have answered the ques-
tion, wait for the next. 

Q. Diel )'Olli ever telephone to the Guigues factory 
yourself? A . No, sir; I did not. 

Q. Diel yott eve-r instruct anyone to telephone to the 
Guigues factory? A . For what? 

Q. Well, did you? A. No, si1-. 
Q. Diel you ever go to the Guigues factory any other 
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time except the time you told us about? A . No, si r ; 
only once, because on that occasion I didn't know what 
to do with the stuff that time, pickled stock, and I went 
over there, and he told me he would see that it is all 
right. 

Q. [By the Court.] 'I'hat is, the Beebe stock? A. 
The Beebe stock ; yes. 

Cross-exami nat ion, by Mr. Skinner. 
Q. When was that, Mr. Lichtman? A. I don't 10 

know; I couldn't tell you the yea1·, and I couldn't tell 
you the elate nor the month neither. I got to look up. 
Probably we will find the bill for it. 

Q. You keep your bill s, don 't you? A. \ ,\Tell , if we 
keep specially, probably we do find it. 

Q. You don 't think yorn kept this specia ll y, do you? 
A. \ i\Tell , we don't keep nothing specially. 

Q. You think you might tell the elate by finding the 
bill, though? A . 'Nell, that is what I am thinking, 
maybe we find the bill. 20 

Q. vVell, you say it was with reference to goods 
bought from Beebe & Sons? A . Yes. 

Q. Don't you mean the company that M r. Baker is 
president of? A . \Vei l. I don't know nothing about 
it, about Baker nor nobody else. 

Q. You saw him., did you not? A. I saw him up 
there; yes, sir. 

Q. And your dealings had been with him, had they 
not? A . No, sir; I never clone any business with Mr. 
Baker. 30 

Q. Didn't you on that clay? A. No, sir. 
Q. You did not go there to do any business with h im? 

A. No, sir; I only was on this case that I told you, go-
ing to see l\ifr. Guigues. 

Q. Mr. Guigues? A . Yes, sir; by M r. Guigues I 
was. 

Q. Then on this one occasion did you not go to the 
facto ry to do business with Baker? A . No, sir . 

61 COR 
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Q. And you did go to do business w-ith Guigues? 
A. No, si r. 

Q. ·well , what did you go for? A . I went not for 
business; I only 11·ent for him to tell me what I shall. 
do with the stuff; a good favor I want. 

Q. Did you go to ask Mr. Baker what you should do 
with the stuff? A . I didn' t know, Mr. Baker at ali. 
\Vhat should I do with Baker? Mr. Baker is no tan-
ner ; he couldn 't tell me anything. 

10 Q. Why did you go to Guigues to tell you what yuu 
should do with goods that you had bought from Beebe 
& Son? A . Because they were rotten, and probably 
M r. Beebe would say it is not; that is the reason I took 
him over to look on the stuff. 

Q. Then it was simply to show them to Guigues? 
A . To show him the stuff. Two carloads of stuff was 
on the Central railroad, and I went over with the 
wagon; my_ man came back, and he said, "Mr. Licht-
m,Ln, the stuff is all rotten," and I went over myself to 

20 look at it, ancl it was so; and I didn't know what to do, 
because my son was in E urope; I went over myself, and 
I said, "By Goel! I don't know where to go." He is 
the best man in the neighborhood, and I went over to 
Mr. Guigues, because he knows what pickled stock is. 

Q. \\That were those goods? A . Cow hides, sides. 
Q. \ Veil, Guigues was not tann ing any cow, hides 

then, was he? A . I don't know what he was tanning; 
I don't know anything about hi s business. 

Q. So that you just casually met :Mr. Baker there? 
30 A . Yes, sir ; Mr. Baker just was there, and Mr. Guigues 

introduced him to me. 
Q. And did Mu·. Guigues tell you who Mr. Baker 

was ? A . No, he didn 't say anything to me; he sa id, 
"The gentleman here, Mr. Lichtman, Mr. Baker. " That 
is all I know. 

Q. He did not say that he was from Boston? A . 
No, he didn't say from where or what; he only said, 
"Mr. Baker, Mr. Lichtman," that is all. 

Q. He did not tell you he was president of the Corona 
K iel Company? A . He didn't say any word. 
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Q. Did you know that Beebe & Son, or the name that 
you gave there, had any connection with or interest in 
the Corona Kid Company? A . No, si r. 

Q. You say you cannot fix the year. May it have 
been as early as 1904 or 1905? A. I don 't know; I 
couldn't go on the year, because I wouldn't swear false 
for nobody, because I don't remember. 

Q. \ i\Tell , Mr. Lichtman, your son was practically run-
ning your business, was he not, in 1904 and 1905? A. 
Yes, he was buying and selling. 10 

Q. And you left him in full charge? A. Yes, most 
cf the time. 

Q. A:nd that business was the buying and selling of 
offal, was it? A. Well, offal is everything. What do 
}OU mean by "offal"? 

Q. VVhat do you mean by "offal"? A. Well, I don·t 
know; I can't understand that. 

Q. You do not know what it means, eh? A . vVell, 
I know what it means. 

Q. VVell, what do yorn mean by it ? A . Well, every- 20 
thing is offal. 

Q. Everything? A . Everything what isn 't regular 
leather. 

Q. And by "regular leather" what do you mean? 
A. Regular leather. 

Q. vVoulcl you say a piece that could be used for top-
ping stock and making shoes was regular leather? A . 
That is leather; yes, sir. 

Q. And offal does not include that? A. No, sir . 
Q. That is not offal? A . N:o, sir. Any leather that 3 o 

it cut off before it is tanned could be made to leather 
also. 

Q. \ i\That is ihat? A . Offal cut off before the hi de 
i;; tanned could be made in leather also, and you call it 
offal, anyway. 

Q. You want to call it offal? A . Offal is everything. 
Mr. Riker-This is not cross-examination, 

your Honor. 
The Court-1\To, I do not think it is. 
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Mr. Riker-We object to it. 
'l'he Court-Objection sustained. 

Q. When you put Abe in charge of your business, I 
suppose, you expected to be responsible for 111hat he did, 
did you not? 

Objected to as not cross-examination. 
The Court [after argument]-The question 

asked, I think, is not cross-examination. 
[Plaintiff's counsel pray an exception, and the 

10 same is allowed.] 

20 

30 

Q. Mr. Lichtman, you sa.icl that you you were there 
at your business, and went clown to see Guigues becalt'se 
1\bie was in Europe. Do you mean by that that when 
Abie was home you did not go to your business at all? 

Objected to. 
A. You don't want to tell me I am a liar. 
Q. Oh, no. A . You know I haven't told you that. 

The Court-Now, i\1r. Licht111-an, answer 
questions. 

Q. [ Question reacl.] 
A. Not that, not that. 

The Court-One moment. 
Mr. Riker-Do not answer the question. The 

specific business that he was on he has described, 
and that is the thing that is subject to cross-
examination. 

The Court--Withou,t having the exact text of 
the direct examination before me, I feel a little 
uncertain as to the shade of meaning to be at-
tributed to the testimony as a whole or in some 
of its parts. On the whole, I th ink thi s is not 
cross-examination. 

[Plaintiff's counsel pray an exception, and the 
same is allowed.] 

Q. Mr. Lichtman, you said in your direct examina-
tion that you did not talk with Mr. Guigues about the 
business your son was doing with him. Do you remem-
ber that? A . Yes. 

Q. Diel yoUJ not say anything to him at all about-
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A. N'o, sir; we don't speak about business at all; I 
only come on that occasion-

The Ccmrt-iWait until the question is fin-
ished. 

vVitness~ VVell, I don't !mow. I never was 
in court. 

Q. Diel you not say anything to him about the stuff 
that your son Abie had been getting for you from him 
before that? A . I never spoke one wo-rcl about it, noth-
ing at all about business. I only come on that case 10 
that I told you before. 

Q. VVell, at the time that you went there and had 
this talk with Guigues did you know that your son 
had been doing business with him ? A. Yes, I did, 
yes . 

Q. Diel you know that that business had consisted 
of the buying of shank spli ts and buffings and grain 
splits from the cordovan after tanning? A . Yes. I 
know he was buying stuff. I never interfere much, 
because he knows enough what he has got to clo, be- 20 
cause he has bought from some other pa,rties. 

Q. And dicL you know that that was the kind of stuff 
that he was buying? A. Yes. 

Q. Yes? A . Yes, I knowecl that, certainly. 
Q. And did yot1 know that that had been going on 

fo r some time? 
Objected to as not cross-examination. 
The Court--J think this is only permissible 

as explanatory of the witness's a.nswer to the 
question whether he talked to Guigues or El- 30 
liott-perhaps it was Gu,igues---.about goods that 
his son had been buying. It would be very 
prope1· to ask what goods he understood were 
meant by the question . But knowledge of ante-
cedent transactions is another proposition. I 
sustai11 the objection. 

[Plaintiff's counsel pray an exception, and 
the same is allowed.] 
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Q. \!\fell, you remember this conversation, do you? 
A . What kind? 

Q. \t\/hat do you mean by "what kind"? A. I don't 
know what he sa id, what kind of a conversation. 

Q. \tVas there more than one conversation with Gui-
gues? A. \i\Tell, that is the only one I had, when I 
was up there. 

Q. You reme111be1· that, do you? A. Yes, sir; cer-
tainly I remember that, certainly. 

10 Q. And do you remember all that was said? A. 
\,Veil, what I had to say, that is all he got to say, and 
he went in tl1e carriage with me-I had a carrage ourt-
side standing~and he didn't have time; he went in his 
working clothes with me u1p there-110, he didn't have 
time that mjnute, and he said, "It will be sure this 
afternoon;" and he come ove.r this afternoon, and I 
took him ove1· to the cars on the Central Railroad, and 
I showed him. 

Q. \!\fell, you went there, you say, for the purpose-
20 A. To get him to look on that stuff. 

Q. 1'Nait a minute. You went there for the purpose 
of getting him to look at this stuff? A. Yes. 

Q. And did you then ask him, to look at the stuff? 
A . Certainly. 

Q. And did you do that in Mr. Bakds presence? 
A. I think Mr. Baker heard that, probably, what I 
said; I don't know. 

Q. \tVell, was Mr. Baker there? A . Mr. Baker was 
there; yes, sir. 

30 Q. Right in the same room? A. I don' t know; 
probably he left me with him. After we was stand-
ing there a little while he introdl!iced me to him, and 
he asked me what I want, and I said, "Mr. Gu.igues, I 
got t\\·o carloads of pickled stuff in , and it is all rotten: 
I don't know what to do with it, and I have sent a tele-
gram. to Beebe and he don't answer 111.e." 

The Court-You have answered the question . 



JULIUS LICHTMAN-CROSS. 

Q. What was this stock, pickled sha.nk splits? A. 
No, sir; cow hides, cuts and sides. 

Q. Diel you not go there on that very occasion that 
you are telling about to talk with Mr. Baker a:bout buy-
ing some stuff? A. No, sir; I didn't know about that 
stuff to buiy, anyway, because I never bought any. 

Q. vVell, after you got there, no matter what you 
went for, did you not talk with Mr. Baker about-
A. No, sir; I didn 't speak about business at al l. 

Q. Diel yolll know that he was in the leather business? 10 
A. I didn't; he didn't tell me at all about who he is and 
what he is. 

Q. Diel you know? A . I didn't know, neither; I 
never saw the gentleman; I wouldn't know him to-clay 
if I see him. 

Q. Diel you not have a conversation with Mr. Lauster, 
here, at the Arch street factory? A . No, sir. 

Q. In 1904? A. No, sir. 
Q. June or July? A. He never came to our place. 

I would fire him out if he came in. 20 
Q. Diel not Lauster come to your Arch street factory 

in June or July, 1904, and ask you if you wanted to 
buy some stuff of Guigues? A. You know what I told 
you before. 

Q. \,V ell, you are going to tell it again, are you not? 
A . \,\fell, if I have to, I have to, of course. 

Q. \,\fell, you have to. A. \i\lell, I did. 
Q. \,V ell, what do you say? A. He wasn 't there, 

and he is a liar if he says so. 
Q. Diel you not say to him then, "I will send Abie 30 

clown; he will attend to it"? A . l never said anything 
like that. He never was there, and I wouldn't leave 
him in the door, because I heard enough of him. 

Q. That is enough. A. \,\Tell, if you don't want to 
hear any more, don't you ask me. 

,Q. Don't you tell u11less I do ask you, either. A. 
Well, all right. · 

Q. \,\fell, Mr. Lichtman, you, said that this visit that 
you paid to Guigues's factory was when your son, Abie, 
.was in Europe, did you not? A. Yes, sir. 
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Q. Diel he go to Europe every year? 
Objected to as not cross-examination. 
M r. Skinner-Can't I fix the time? 
The Court-Yes, I think it is, with a view of 

fixing the time. 
Q. Diel he go to Europe every year? A . Do I have 

tu tell you that? 
The Court-Yes. 

Q. Don't you want to? A. \i\Tell, of course, if I have 
1 O lo, yottr Honor. Do I have to say it? 

The Court-Yes. 
vVitness-\i\Tell, I don't know that I have to 

tell you -all my business. 
Mr. Skinner-\i\Tell, there is no disgrace 111 

that. 
The Court-'rhe only question is whether your 

son goes frequently to Europe. 
vVitness-Yes, he goes occasionally, when he 

needs it. 
20 Q. Then more than one year he went to Europe? 

A. Well, I couldn't figure out; I don't keep any track. 
I know when he needs it he goes; when the business 
wants it he would have to go. 

Q. So that you could not tell by reference to his visits 
lo Europe whether this was in 1904 and 1905? A . No, 
sir; I don't know; no, sir; I couldn't say the year; no, 
sir; I don't remember any more. 

Q. But you are sure he was not home -at the time? 
A. He wasn't home, no. He has bought the stuff, and 

30 he started to go away; he was abou,t two clays op the 
water. 

Q. \i\Then did you recall that, Mr. Lichtman? A. 
What? 

Q. \i\Then did you recall that? A. \i\That? 
The Court-\i\Then did you remember that? 

Q. That you went to Guigues's office. A. I don't 
recall that; I couldn't tell you when it was. 

Q. [By the Court.] \i\Then did you remember that 
visit? When did you remember your going there? 
A. Because I know I had them two carloads of stuff in. 
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Q. [By Mr. Skinner.] Have you recently tried to 
remember about that? A . vVell, if you do something, 
you always remember that ; in a case like that yoUJ will 
remember. 

Q. Then you have not recently tried to remember it? 
A . Because I know I lost money that time, and I know 
I remember very good. 

Q. vVell , then, you have not recently tried to recall 
about that? A . Vlell, you know what it is, if you lose 
any money you remember it very long. 10 

Q. Please answer my question. Have you recently 
tried to recollect that? A . I don't understand very 
good Engl ish. 

Q. Have you tried to remember it? A. I don't need 
to do that. 

Q. Have you talked it over with Abie? A . I don't 
need to talk it over with Abie ; I know that. am of 
fu ll age. 

Q. Have you talked it over with him? A . I sent 
him a cable, I think. 20 

Q. Have you talked recently to Abie, since this suit, 
about the time he was in Europe and you went clown 
to Guigues's factory? A . Vvhat case? 

Q. Since this suit began have you talked this over 
with Abie? A. About what? 

Q. About the time you went to Guigues's factory. A . 
I wasn't in Guigues' factory as shortly as that. 

T he Court-You perhaps do not understand 
the question exactly. 

Q. I am not asking you whether you went clown to 30 
the factory since the suit began; I am asking you if yon 
have not since this suit began ta lked over with Abie 
about that t ime you went clown to the factory? A. 
\Vhich factory? 

Q. Guigues's factory. A . \Vell , how can you connect 
that facto ry to the suit? T hey don't come together. 
The snit is about a yea r, you know, and Guigues's busi -
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ness is over- How long is that ? I don't remember 
how long he is out of business already. 

Q. Within the past year have you talked to Abie about 
the visit clown to the factory? A. About what? 

Q. About the visit to the factory when you saw 
Guigues? 

The Court-Have you told your son about it? 
A . Oh, yes. You mean when he came back, when he 

came back from Europe that time? 
10 Q. No, since. A. Since the suit began, I didn't. 

What is the use of talking it over? 'v\/e have got to 
try it. That was all about it. \,Vhat is the use of talking 
about it. 

Q. T hen you have not talked with Abie at all about 
this suit? A. Certainly we are talking. There is a 
wrong clone to us. You know that. It isn·t a question 
of money, you know, but we-

Q. One minute. Have you talked with him about 
your recollection of the visit to the Guigues factory that 

20 you have described? Yes or no, have you or have you 
not? A . \,Veil, I clon·t know. I can't understand; I 
can "t say yes and I can't say no. 

Q. Have you ta.lkecl with Abie about testifying in 
thi s suit? A. What can I talk to him? 

The Court-You can say yes or no to that 
question. 

Witness-'v\/ell , I don·t know what it is. 
Q. You do not know what I mean? A. No. 
Q. \ iVhen I say "talked with Abie about testifying as 

30 a witness in this suit"? A . \~Tho 1Yas a witness, do you 
n1ea11? 

Q. About your being a witness in the suit. A . 'v\/ell, 
I ain't got nothing to say. 

Q. Have you talked with him about it? A. No, I 
did not. 

Q. \~lhy did yon not say so? A. \Veil, I don't under-
stand you, because you turn it around, and I can't under-
stand you. 
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Q. And now you understand me? A . \ii/ell, if you 
say it plain, I can. 

Defendant rests. 

Joshua L. Elliott, recalled in behalf of plaintiff in re-
buttal. 

Di rect examination, by Mr. Skinner. 
Q. E lliott, did you meet l\ifr. Abe Lichtman on the 

corner of \ii/ ashi ngton and Market streets, Newark, on 
a Friday even ing in the latter part of January, 1908, 10 
and have a conversation with him ? A . I did. 

Q. Now, you must confine your answers to my ques-
tions, because I can only ask you about just what I 
put to Mr. J_,ichtman. Diel he say to you, "vVere you 
really up to Boston''? A . He did. 

Q. Did you repl y, "Yes''? A. I did. 
Q. D id he then say to you, "I want to ta lk with you. 

Come clown to Stetter's"? A . He did. 
Q. And did he say then that "l\~le don 't want to J-,, 

seen together. Let us go throu,g,h Halsey st reet"? 1). 20 
He did. 

Q. Diel you go th-rough Halsey street? A. We did . 
Q. And then at Achtel-Stetter's did he ask you. 

"Y\lhat did you tell the people at Boston"? A . H e 
did. 

Q. And did you say in reply, "Everything"? A. I -
did . 

Q. A nd did he then say, "Diel you give them any 
records" ? A . He did . 

Q. And did you reply, "Yes, your account and some 30 
others·•? A . I did. 

Q. And then die\ you come away from Achtel-Stet-
ter·s and separate at the corner of Broad and Market 
streets? A. We cl·icl. 

Q. And as you separated did he say that he would 
rather g i,·e up $w,ooo than to have had you do 1-J-::..r ? 
A . He positively did. 
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BENJAMIN E. BAKER, RECALLED--DIRECT. 

Cross-exa-mination, by Mr. Riker. 
Q. \Vho was with you besides Mr. Abe Lichtman? 

A . No one at all. 
Q. ":,Vere you then in the enlJPIOy of the Corona Kid 

Company? A. I was not. 

Frederick C. Lauster recalled in behalf of plaintiff in 
rebuttal. 

10 Direct examination, by Mr. Skinner. 
Q. Mr. Lauster, I think yol~ have already testified 

to having been clown to Lichtman's factory. You 
have testified to a conversation with Mr. Lichtman at 
his factory. Diel he in that conversation say, "I will 
send Abie clown"? A. He did. 

Cross-examination waiv-ed. 

Benjamin E. Baker recalled in behalf of plaintiff 
in rebuttal. 

20 Direct examination, by iV[r. Skinner. 
Q. Ivir. Baker, Mr. Abe Lichtman has testified that 

in the summer of 1905 he saw you in Boston, and that 
he then said to you that Guigues was not living up to his 
contract, -and asked you to use your good offices with 
Guigues to have him do so. Diel that conversation take 
place? A. Never. 

Q. Mr. Julius Lichtman ,says that at some time, the 
year he cannot place, he came to Mr. Guigues's factory, 
and that he was there introduced by Guigues to you. 

30 Do you remember his being at the factory at any time 
when you were introduced to him? A. I do. 

Q. Can you tell when that was? A. I think it was 
the summer of 1906. 

Q. He says that in your presence he talked with 
Guigues, asked him to examine and look at some goods, 
a shipment of goods, that had come from Beebe & Son 
that were bad, or _in bad condition. Did he do that? 
A. I didn't hear it. 
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Q. Did you meet him more than once there? A. 
Only once. 

Q. Now, on this one occasion that you are describ• 
ing, what did he say? 

Objected to as not rebuttal. 
[Counsel argue.] 

At one o'clock P. M. the court takes a recess of 
one hour. 

After recess. 1 o 

[ Counsel argue further .] 
The Court-I think that M r. MacMahon's 

recollection about it is probably correct, and I 
,Yill apply the strict rule and exclude the testi-
mony. 

[Plaintiff's counsel pray an exception, and the 
same is allowed.] 

FREDERIC ADAMS, [L. S. ] 

Cross-examination waived. 
Plaintiff rests. 

Circ11it C onrt Judge. 

Mr. Riker--Before entering upon the sum-
ming up, if your Honor please, I desire to make 
a motion for the direction of a verdict, and that 
motion is that there be a verdict directed fo r the 
defendant, and on these grounds. Prelimi-
narily I \\·ill say that they are largely the grounds 
urged for the nonsuit. 

20 

First, because the alleged cause of action has 
not been shown to be the property of the plain-· 3 O 
tiff in this suit. 

Secondly, because, under the evidence, no col-
lusion between Guigues and the defendant has 
been shown, and therefore no evidence is in the 
case in a lawful form which will suport a verdict 
for any specified amoun t, if at all. 

The third ground is because, under the con-
tract and the evidence of custom as it stands in 
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the case, in the record, the goods claimed by the 
plaintiff in this suit were the lawful property of 
A. A. Glligu~s, and the transfer of them to the 
defendant was a lawful-act, and thereby the prop-
erty in question became the property of the de-
fendant. 

On the further ground that, under the con-
tract and the evidence produced in the cause, 
there a.rose a legal claim on the part of A. A. 

10 Guigues to property in the art icles mentioned in 
the declaration and which are the subject of this 
suit, and there being such a. claim on the pa.rt 
of A. A,. Guigues, that trover will not lie as 
against the defendant for these goods under any 
circumstances. 

20 

30 

The Court-You mean the evidence indicates 
a limited property in him? 

Mr. Riker-A claim of right. 
The Court-The right to a. limited property? 
Mr. Riker-Yes, adverse to the plaintiff. 
I want to acid to the grounds al ready stated 

,the ground that the re is no evidence of the pos-
session by the defendant of the goods claimed 
in the declaration-that being substantially one 
of the grounds offered for the motion to non-
suit. At most, the books do not go to the point 
of showing the goods in the possess ion of the 
defendant; that is, the goods claimed. 

I acid to this question of the custom that, if 
it be the province of the Court to decide upon 
the existence of the custom, why, then this mo-
tion is urged on that ground. 

The Court-I take it to be the duty of the 
jury to dete rmine whether a. Clt'Stom is proved. 
I t is the duty of the Court to say whether it is a 
good custum----that is, whether it is reasonable-
and in the particular case can co-exist with a 
.contra.ct, which must itself be supported . 
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The attention of the Court has been given to 
most of these matte rs, and my conclus ions have 
been reached and expressed , 11·hich, if erroneous, 
can be corrected in another place. For the pur-
poses of this tr ial, I will deny the motion fo r the 
direction of a verdict. 

Defendant's counsel pray an exception to this 
ru ling of the Court. 

Exception allowed ; let it be sealed, and it 1s 
sealed accordingly. 10 

F m WERI C ADAMS, [L. s .] 
Circuit Court Judge . 

Mr. R iker sums up fo r defendant. 
1\d journed unt il to-morrow, T hursday, February 1, 

r9 r2, at ten o'clock A . l'vI. 

l!l Gl-l'l' I-l DAY. 

T HURSDAY, F1>1J RUARY l , 1912 . 

Met pursuant to adj ournment. 
P resent, counsel as before stated . 
M r. Sk inner sums up for plaintiff. 
J\t 12 :r 5 o'clock P . M. the court takes a recess of 

one hour. 

After recess. 
T he Court charges the jury •as fo llows : 
Adams, J. 

20 

Gentlemen of the Jury : In entering upon the per-
fo rmance of this du ty of mine in an important case, I 30 
never fee l a fo ll assurance that I shall be of much as-
sistance to the gentlemen of the jury, wh ich, of course, 
is all that 1 aim at, and in this particula,r case I am 
perhaps even less confident than usual. T he trial has 
been long, the ev idence is voluminous and deals largely 
with technical matte rs of which I have had little pre-
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vious knowledge, and I have had less opportunity than 
I could wish to -examine it as a whole and to compare 
one pa.rt with another. But what I m-ay personally do 
or fail to do is perhaps of little immediate consequence. 
Your careful, intelligent and patient attention to the 
testimony and proofs, and to the discussions •and argu-
ments of the ver·y able counsel who have conducted the 
trial, is a sufficient guaranty that nothing important has 
passed unnoticed by you and that you will have the 

10 case well in hand when you retire for consultation. 
\,Vhat I propose to myself is not to lea.d you:r minds 

through the mazes of this mass of material, but rafoer 
to touch, as lightly as possible, upon a few of the lead-
ing topics, having in mind especially such questions of 
law as must be kept in mind in order that your verdict 
when rendered may stand legal scrutiny; and, though 
the case is a long one, I see no reason why my c;1arge 
should be very long or should very much weary your 
patience. 

20 The topics I mean to speak of are these: First, the 
parties to the action; ·secondly, the nature of the plain-
tiff's daim, as it is shown to us by his declaration, or 
paper which he has filed with the clerk of the Supreme 
Court, setting out what he conceives to be his cause 
of action, ancl a,lso by the opening of the ·senior coun-
sel for the plaintiff, presenting an issue on which the 
case has been tried; thi,rdly, the written contract, for 
the express documentary agreement of the parties; 
fourthly, the new feature introduced into the situation 

30 by the use of a splitting machine instead of a shaving 
knife or knives, which altered both the mode of work-
ing and the product of the work. And in this connec-
tion I shall mention the testimony of Mr. Baker as to 
an unwritten, or vePbal, ag-reement which he s•ays was 
made at that time, and I should be glad, if I had it, to 
read what Mr. Abraham Lichtman says on that subject. 
I have not been furnished· with typewritten copies of 
his testimony, and my own notes are not sufficiently 
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foil to be of use; fifthly, the existence or non-exist-
ence of a trade custom, not altering nor contradicting 
the written contract, but supplementing it, so that both 
the contract and the custom may stand and be enforced 
together; sixthly, what it is that the plain.tiff must prove 
lo your satisfaction in order to win a verdict that 
should stand in law; and, seventhly, what damages, if 
any, he n1ay recover . 

Now, the pa,rties to the action. The defendant is 
Ju<lius Lichtman. The plaintiff is the Corona K iel 10 
Company, suing fo r the use of the Corona Kid Manu-
facturing Company . The claim originally belonged 
lo the Corona K iel Company . An assignment of the 
claim to the Corona Kiel Manufacturing Company has 
been offered in evidence on behalf of the plaintiff . If 
this assignment ,ms effectual .the result was this : foat 
the Corona Kiel Nianufacturing Company became the 
owner of the claim, and that the suit is properly brought 
by the Corona Kiel Company, as assignor, for the use 
of the Corona Kiel Manufactll'ring Company, as as- 20 
signee. The defend-ant has urged that the assignment 
was invalid. A question of law was thu-s presented 
for the consideration of the Court, and the assignment 
was held to be effectual. For the purpose of the tr ial, 
t his question has been thus set at rest and has disap-
peared from the field of controversy. You do not 
have to consider it. I may say that there is no proof, 
and if there were it would be entirely irrelevant, 
whether the corporation which is the plaintiff, or the 
other corpora:tion for whose use it sues, is or is not a 30 
trust. All that you know, ,and all that you need to 
know, is that the plaintiff is an a,rtifi.cial person suing 
for the use of another artificial person, that the de-
fendant is a natural person, and that the law of the 
Janel protects all persons, natural and artificial, alike. 

Secondly, the nature of the plaintiff's claim, as ascer-
tained by an examination of the declaration and from 



CHARGE TO THE JURY. 

the opening of the senior counsel of the plaintiff. The 
ckclaration, one of the papers in this transcript which I 
hold here, and which will go to you, is in the usual form 
of a. declaration in trover. It runs thus : The plaintiff 
on a certain clay was lawfully possessed of certa in speci-
fied goods, and casually lost them out of his possession, 
,md they came to the possession of the defendant by 
fi nding-all fiction, just a way of raising a question--
,,_ :1d the clefencla.nt has not delivered the goods, but has 

10 converted them to his own use, etc. This declaration 
does not on its face imply any charge of fraud or crimi-
nality. The action of trover is a legal method of deter-
mining the title to personal property, fi nding out who 
c:,wns it, of which A was lawfu ll y possessed, but has 
been di spossessed by B. It is true that the declaration 
contains the allegation that the defendant contrived an d 
·fraud ulently intended craft ily and subtly to deceive and 
defraud the plaintiff. T hi s, ho11·ever, is mere legal 
phraseology. Fr-aucl of the defendant is no essential 

20 part of a plaintiff's case in trover, nor is is asserted in 
this declaration . But when we look beyond the declara-
tion, and notice the opening of cou11sel, the case at once 
assumes a differen t complexion. T he allegation was 
there dist inctly made that the conversion of these good; 
was collusive, and that the clefenclant, Julius Lichtman ,-
obtainecl them by consipiring with a IVIr . Guigues, who 
is not a party to this action, to defraud the plaintiff. 

Evidence having been offered on behalf of the plain-
tiff which tended to show collusion and conspi racy, the 

a o ;.:cts and declarations of the joint wrongdoers became, 
ior the immediate purpose of putting in and developing 
tl1e plaintiff's case, evidence against one another: In 
this way the plaintiff's case has been· built up. If th~ 
testimony offered on behalf of the plainti ff to sho11· 
collusion were st ruck out, the re woll'lcl not be enough 
left to found a verdict on in favo r of the plaintiff. The 
charge -of fraud was the bridge that carried the pla.inti ff 
over and enabled him to prove collusion. He cannot 
JJow kick clown the bridge on which he crossed. Con-
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sequently, the case must now be tested by the theory 
on which it has been tried. In short, the plaintiff has 
treated the action, i1ut as a mere ordinary action of 
trover to try title, but as a fraud case in the form of 
lrover, and unless he proves fraud to your satisfaction, 
your ve rdict must be for the defendant. 

Thirdly, the written contract, fo r the express docu-• 
rnentary agreement of the pa.rties. This contract is well 
drawn. I take the same view of it, considered by itself , 
that is taken by the learned senior counsel for the de- 10 
icndant-both counsel, I presume. I have specially in 
mind what Mr. Rike.- said on the subject. I t is a con-
tract to tan in a specified way and for specified prices 
certain specific parts of horse hide butts, to be sent by 
:he pla intiff to M r. Guigues for that purpose. The con-
ti:act is to be construed as a whole, and the general ex-
[Jression s are limi ted by and are applicable only to the 
specific provisions. Taking the contract at its face 
Yalue, so to speak, it bound Mr. Guigues to this, and 
nothing more: to tan the specific parts in the specific 
way and for the prices named, and to send them back 20 
to the plaintiff. 

Fourthly, the new feature int roduced into th e situa-
tion by the use of a splitting machine instead of a shav-
ing knife or knives, wh ich altered both Mr. Guigues's 
mode of working and the product of his work. 

At first M r. Guigues followed his fo rmer practice of 
treating a horse hide butt in a certain stage of the tan-
ning process: he fo l1 01Yed his fo rmer method in treating 
that kind of a skin. T he former method of getting out ~0 
the cordovan, or valuable plate of hard in terior skin or 
hide, was to cut clown to it with knives from the g rain 
side and th rough the grai n: that is, from the side next 
to the hair. The effect of thi s was to pretty much 
destroy the g rain. which had a value, but, for the pur-
poses of the plaintiff, a value inferior to that of the cor-
dovan. I t was the sacrifice of a less good in order to 
secure a greater. Mr. Guigues conceived the idea that a 
carefully g raduated splitting machine might save both 
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the grain and the cordovan. He experimented and suc-
ceeded. The result was the production of a grain split 
of some value without injury to the conlovan. This 
had not been provided for by the contract; for, under 
the method of operation in use when the contract was 
signed, the production of the cordovan involved the 
destruction, perhaps not always, but in most cases, of 
the exterior grain. 1'o use Mr. Riker's figure of speech, 
Mr. Guigues made two blades of grass gTow where one 

10 grew before. And Mr. Guigues split not only the butt, 
but also the shank, thus producing two shank pieces 
instead of one. 

It will readily occur to you that such a condition of 
things might lead to controversy. It is somewhat anal-
ogous to the differences that may arise about remnants. 
A sailor goes into a South street tailor shop and throws 
on the counter a ten-yard roll of cloth, and says, "Make 
me a coat." I am not tailor enough to know how many 
yards of cloth will make a coat but I will assume that five 

20 yards will do it. The tailor makes the coat. \,\That is 
to become of the other five yards? Suppose that. instead 
of five, the remnant is three or two or one yard or some 
fraction of a yard. A Nevada miner walks into a jew-
elry store in some western state, and throws a gold 
nugget on the counter, and says, "Make me a wedding 
ring and two sleeve-buttons." The jeweler makes the 
ring and buttons, and has half of the gold, or some 
other fraction, left. VVhat is to be clone with it? Two 
blades of grass grow where one g rew before. To whom 

30 does the second blade belong, to the owner of the soil 
in which it grows or to the cultivator whose care has 
doubled the crop? Any illustration is apt to be mislead-
ing. There is a legal Latin maxim "·hich means that 
similarity is not identity-that things which are alike 
a re not the same. I refer to these illustrations, not be-
cause they prove anything, or present to the mind pre-
cisely parallel or analagous cases, but to make it clear 
that over such questions, human nature being what it 
is, controversy is apt to arise . 
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And this brings me to the next topic, which is the 
existence or non-existence of a trade custom, not alter-
ing nor contrad icting the written contract, but supple-
111cntary to it, so that both the contract and the custom 
may_ be enforced together. 

I said that a consideration of what I may call the 
' 'two blades of grass" situation brought me to th is ques-
ti on of custom. T hi s is so because they are naturally 
connected. It is out of such situations that trade cus-
toms arise-not to contradict or alter contracts, but to 10 
supplement them, by determin ing incidental questions, 
not covered expressly by the contract, but arising in con-
nection \\'ith contracts, and calling for immediate de-
c1s1on . 

Now, what is a custom- a custom which is consid-
e:red to be what the courts call good, and so recognizable 
and enforceable as law? It is a usage current among 
people who are engaged in a particular trade-I am 
speak ing of a trade custom-reasonable, not illegal, so 
general and well recognized in the trade that it is fair 20 
to assume that the parties contracted with reference to 
its existence. The question as to the existence of a 
custom resolves itself very mu.ch into a question of im-
pli ed intention in any given case. This does not mean 
that the question is whether there is distinct evidence 
that the contracting parties had the gift of prophecy 
and foresaw exactly what questions were to ar ise. I t 
means that the question is this : vVhether there was in 
force a custom, so general and well known that, in view 
of the terms of the express contract, it is reasonable to 30 
infe r that the parties acted with reference to the custom. 

N'ow, what is the p roof as to the existence of a trade 
custom? '\i\Tithout going over it in detail, I merelv 
remind you of it. No doubt you have it ve ry distinctly 
in your memory; it is a st riking feature in the proof. 
.\ number of witnesses testified on behalf of the plain-
tiff that there is a trade custom to this effect : that every-
thing goes back that is available for the making of mer-
chantable leather . I do not know that I am quoting· the 
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exact language of any particular witness, but that is the 
gist of it. If there be su,ch a custom-and that is a 
question fo r you-it would be reasonable and not ille-
gal, and therefore a goocl custom. Diel it exist? vVas 
there such a custom? On the other hand, several wit-
nesses on behalf of the defendant say that there is a cus-
tom to return only those things which the contract says 
are to be returned; that is, there is no custom, because, 
if you leave it all to the contract, that eliminates the idea 

10 of any cus-tom. I think the thought has probably oc-
curred to you, as it did to me, that probably something· 
of t'his confusion in the testimony arises out of the fact 
that many of the witnesses were giving their idea of 
what the contract meant, rather than confining their at-
tention to the strict question whether there was a trade 
usage. 

I will now refer, in connection ,vith the original writ-
ten contract and the operations under it with the spl itting 
111achine, to the testimony of Nfr. Baker on the subject 

20 of the existence of a second contract, not in wri ting. "I 
was going through the factory with him'"-that is, Mr. 
Guigues-"one clay, and I found pieces of leather in the 
shape of the cordovan; it was very thin; and I picked 
it up. I said, 'v\lhat is this?' That had been tanned 
in bark; it was then with the grain; it was smooth and a 
nice piece of leather. He said, 'I have discovered a 
new way of handling the cordovan: I can run it through 
the splitting machine and split off the grain and save 
the grain, and then make good cordovan out of the shell. 

~O Now, instead of shaving it and getting waste, I spli t it 
and get the grain.' I said, 'Let us see it clone.' v\/ e 
immediately went to the beam-house, where his splitting 
machine was located; we got some butts that had already 
been tr i111111 ed, the shank had been taken off; there was 
the leather, or the butts, ready to be put into cordovan. 
\~Te put it through the splitting 111achine. The first one 
was too thin; it didn't have the strength . The second 
one, the machine was adjusted so as to make it heavier: 
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it ca.me out very much better. And I suppose we did 
about a dozen, in order to get the machine properly ad--
justed. And then from that time on the grains were 
split from the shell instead of being shaved. Q11estiou: 
I want you to give us the conversation. You were tell-
ing us of a conversation you had there with Mr. Gui-
gues, and that you had seen the process of splitting. 
\ ,Vas there anything further said? A11swer: Except 
that it should be clone in future. Question: \Vhat was 
sa id about that? A11swer: That it was of 111ore value 10 
to split the grain than it was to shave it; that I could 
take this grain and use it, whereas before it ha.cl been 
waste; and he claimed that he could make just as good 
cordovan after having split the grain as he could 
if it had been shaved, giving two pieces instead of 
one. Question: \>Vhat was said then? A11swer: He 
was to split the grain, to tan the111 in chrome suitable to 
be finished into patent leather. Questio11: \>Vas any 
price agreed upon? Auswer : Five cents a foot. 
Questio11: Was anything said as to what was to be 20 
clone with the tanned grain splits? Mr. Riker-I think 
I a111 entitled to ask when this occurred. Question: 
\,\/hen clicl that occur? A -11.swcr: That occurred, I 
should say, along in the latter part of 1904, perhaps in 
December." I think that is about all. 

Mr. Abraham Lichtman testified as to this same 
conversation. I remember asking him about whether 
there was any accumulation of stuff there, show ing how 
much had already been clone. I do not remember what 
he said as to the conversation itself. Probably you do. 30 
If counsel can inform me, I will be very glad to have 
them do so. 

Mr. Skinner-I think we agree, sir, that Mr. 
Lichtman did not testify as to that conversation 
at all. 

Mr. MacMahon-Yes, sir. You asked Mr. 
Abraham Lichtman as to whether when he vis-
ited l\ifr. Guigues first he saw an accumulation 
of these articles. 
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The Court-I do not know that Mr. Lichtman was 
there. I was thinking that he did speak of it. 

Now, in the sixth place, what must the plaintiff prove 
in order to get a verdict? The burden is on him. It is 
for you to be satisfied by what shall seem to you to be 
the preponderance of the evidence that his case is made 
out. 

\,Vhat must the plaintiff prove? For one thing, a 
right of the plaintiff to the possession of these articles. 

10 In order to establish a right to the possession of these 
goods which are not covered by the wr1tten contract in 
any clear or express way, I think not at all, the plaintiff 
must satisfy you either that there was a trade custom, 
supplementary to the contract, requiring a return of 
these articles, as being things of value, the material of 
which was susceptible of being made into leather, or 
that there was a supplementary verbal contract such as 
Mr. Baker has testified to. If Mr. Baker is correct, and 
he seems not to be contradicted, Mr. Guigues being the 

20 only other witness of this interview, his testimony stands 
alone that there was such a contract made for the manu-
facture, tanning in chrome, of such grain splits as Gui-
gues in prosecuting his splitting " 'ork should slice off 
from the hair side of the butts-that would show a right 
of possession in the plaintiff, or the custom, if proved 
satisfactorily, would show a right of possession in the 
plaintiff. 

But the next thing-and this is perhaps the critical 
point of the case-is that it is the duty of the plaintiff 

30 to show not merely a conversion, but a fraudulent con-
version, for the reason I have already said. The only 
testimony tending to show conversion, these yellow 
sheets showing the scales, the only thing from which we 
get any definite figures, gets into the case because it is 
said to be evidence coming from a man who is said to 
have been a co-conspirator. Except for that, these 
sheets would not be admissible in evidence. Therefore 
I say that the conversion-(you know what I mean by 
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conversion : the exercising of dominion, authority, con-
trol, over these goods):--bY Mr. Lichtman must be 
proved to have been a conversion-tha.t is, it must ap-
pear to you as a result of the evidence that these goods 
which the plaintiff claims came, in fact, into his pos-
session, and that he exercised the control of an owner 
over them, in exclusion of the right of the plaintiff, who· 
says he was the true owner. That is one proposition. 
The next proposition is that the conversion thus effected 
must be demonstrated, to your satisfaction, to have been 10 
a fraudulent convei;sion, the result of a collusive scheme, 
ki,own to Mr. Lichtman and participated in by him, to 
defraud the plaintiff. iVIr . Julius L ichtman personally 
l12.d very little to do with the matter. His son may be 
regarded as his authorized agent to conduct the business 
which this suit has brought to our _attention. 

If the plaintiff shall han satisfied yon that he has 
proved these elements of his case, a right to the posses-
sion of the plaintiff, resting either on a trade custom 
or on the agreement with Mr. Baker, and that those 20 
goods were fraudulently converted by Mr. Lichtma.n, 
then the plaintiff wi ll have establ ished his case. If the 
case should fail as to any one of those propositions, if 
the proof of fra.ud shall be unsatisfactory to your minds, 
or if the right of possession shall fail of both of its two 
supports, the support of trade custom or the support of 
Mr. Baker's contract, then your verdict should be for 
the defendant. 

If for the plaintiff, your verdict should be for the 
1m;rket value of the goocl·s at the elate of the conversion, 30 
and counsel agrees that you take the last date, and ac-
cording to his figures, which yolll will have an. O[}por-
tunity to verify, the amount, with interest-and I charge 
you that interest is collectible-will be at least $23,000, 
which is all that he claims in his declaration. So that 
that is the alternative. If you find for the defendant, 
because the plaintiff has not proved his case, you will 
simply say that you find for the defendant. 
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I have been favored by counsel on both sides 11·ith 
some requests to charge. 

The plaintiff has requested me to charge nineteen 
different propositions. Several of them go upon the 
idea tha,t it is not necessary for the plaintiff to prnve 
fraud in order to make out his case. I have already 
s«id what I have to say on that subject, but I will read, 
as a speciment of the requests, the first one : "That if 
the jury find that goods such as mentioned in the plain-

10 tiff's declaration were sold by Guigues to Lichtman and 
that said goods belonged to the plaintiff, the defendant 
is liable in this action in damages therefor .. , That I 
deny. I say that this would be ordinarily the rule in 
trnver, but fraud has become an essential ingred ient of 
the plaintiff's case, for reasons stated in the charge. 

The second request is denied for the same reason, and 
the third is denied for the same reason, and also the 
fourth. 

The fifth request I deny, unless the word "unlaw-
20 fully" means fraudulently, which I do not think it does. 

I therefore cleny it. I will read it : "That by the undis-
puted evidence in this case the goods in question in.the 
raw stage, that is, as hides, came lawfully in to the pos-
sess ion of A. A. Guigues, but if the ju,ry find that the 
said goods were the reafter unlawfu ll y sold by the sa id 
Guigues to t he defendant, Lichtman, the defendant is 
then liable therefore, that is, for such of sa id goods as 

. were purchased by him within the period above named, 
from November 28, 1904, to September 7, 1905, incluc\-

30 ing both of sa.icl elates." "Unlawfully," I think, does 
not mean necessarily fraudulent ly. It means without 
right. For that reason I do not charge that, but deny 
it. 

The sixth request I charge, with a remark. The re-
quest is: "Thait the rights of the defendant to the goods 
in question by virtue of any pu.rchase from Guigues 
must stand or fall with the right of Guigues therein. 
The defendant, Lichtman, could acquire by purchase 
from Guigues no better title than Guigues himself bad." 
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I say 1his is true, but it cloes not dispense in this case 
with the necessity of proof of fraud to complete the 
p12intiff's case. 

The seventh request I deny. I am no1 quite sure that 
I understand it entirely. It seems to Ille to conflict with 
the rule that the construction of a written contract is for 
the Court. 

The eighth request relates to the testimony of Mr. 
Baker. I will read the request : "That if the jury find 
that subsequent to the said written contract (Exhibit 10 
P I) there was a conversation between Guigues and Mr. 
Baker, the president of the plaintiff company, as de-
scribed by said Baker, in which it was agreed between 
thelll that Guigues was to split the horse butts that were 
b'eing treated for cordovan by the use of a splitting 
lllachine instead of the shaving by a knife, and for the 
tanning of the grain thus split frolll said butts at a price 
then agreed upon, and the return of said grain to the 
plaintiff thereafter, and regardless o·f any custom to the 
contrary, the plaintiff 1l'a5 entitled to receive back from 
the said Guigues the said grains thus split frolll the 20 
butts as well as the shell tanned fo r cordovan." T hat 
proposition, that the plaintiff would be entitled to re-
ceive back from Guigues the g rains on the footing of 
that contract, is, of course, true, but I say, in a cau-
tionary way, that it does not follow from that that 
the plaintiff ought to recover in this case on that footing, 
because it is necessary to superadd the idea of fraud in 
order to prove the conversion . 

I deny the ninth request except as I have charged, 
and also the tenth. 30 

I charge the eleventh request: "That it is for the 
jury to determine whether the evidence has established 
the existence of a trade usage or custom applicable to 
any part of the goods sent by the plaintiff to Guigues and 
sold by him to the defendant, but the jury must take 
from the Court statement of the law as to what is a 
sufficient usage to be admissible as a custom binding the 
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parties except as the same is inconsistent with contract, 
either wri tten or ve rbal, between said parties." 

I charge the twelfth request: ' 'That the jury in con-
sidering the testimony of witnesses produced as experts 
in the tanning trade fo r the purpose of establishing a 
trade usage or custom, should disti nguish with care be-
tween their testimony as to the existence of such a trade 
custom and their interpretation of the contract in -writing 
between the parties." 

I charge the thirteenth request : "That no evidence 
would be admitted by the Court to show a trade usage 
or custom that is inconsistent with or modifying any of 
the provisions of the written contract." 

I deny the fourteenth request except as I have charged, 
and charge the fifteenth: "That so far as the jury find 
that the testimony of any ,,,itness as to the existence of 
a trade usage or custom under the terms of the contract 
in writing has been an interpretation of said contract as 
altered or modified by a trade usage, the jmy are to dis-

20 regard such testimony." Of course that means, I sup-
pose, that it is not for the witness to construe the con-
tract. 

I deny the sixteenth request except as I have charged, 
and deny the seventeenth. and also the eighteenth, and 
also the nineteenth. 

The defendant's counsel have requested me to charge 
seven different propositions. 

The first relates to the contract : '"That under the 
contract in evidence in this case all that the Corona K id 

30 Company was to receive back from Albert A . Guigues 
were the cordovans or tanned leather made from the 
flesh si de of the butts, an d the tanned grains from the 
shanks for japanning or in dull fi nish for topping, and 
that Albert A . Guigues was entitled to retain everything 
else from the butts sent him by the Corona Kiel Com-
pany." I agree as to this construction of the written 
contract considered by itself alone, without reference 
either to the custom or to the supplemental oral con-
tract that is said to have been made. 
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Secondly: "That under the contract in question Al-
bert f\. Guigues had the legal right to sell the grains 
from the bu1tts after tanning in bark to Julius Lichtman, 
and also had the legal right to sell the shank spli ts and 
the pieces of tacked out buff buffings." I deny this re-
quest. It ignores the question of a trade custom and 
the question whether a supplemental verbal contract was 
made_ which affects the rights of the parties. 

I deny the third request and the fourth request. 
I charge part of the fifth request. I will read the 1 0 

whole of it, and <then say how much of it I charge. 
' •If the jury believe that Albert A. Guigues had no right 
to retain such fall-off, then the jury must be satisfied 
beyond doubt that Julius Lichtman bought such fall-off 
from Albert A. Guigues kno1\"ing that the said Albert 
A. Guigues had no right to sell it before the jury is jus-
tified in bringing in a verdict for the plaintiff, and that 
if the goods ca.me into possession of Julius Lichtman 
without a11y fraud or collusion on his part, then it was 
the duty of the plaintiff to demand -the return of the 20 
goods from Julius Lichtman before it could maintain 
th is suit, and there be ing no proof o f such demand, the 
verdict must be fo r the defendant." I charge the first 
part of that: "If the ju.ry believe that Albert A. Guigues 
had no right to retain such fa ll-off, then the jury must 
be satisfied beyond doubt that Julius Lichtman bought 
st:ch fall-off from Albert A. Guigues knowing that the 
sa id Albert A. Guigues had no right to sell it before the 
jt,ry is justified in bringing in a ve rdict for the plain-
tiff." In other "·ords, you must bring home actual 30 
frm1d to Julill's Licbtma11. The latter part of the re-
quest I decline to charge, fo r I am not sure that at thi s 
stage of the case the fact of no deman d would be suffi-
cirnt ground for the direction of a verd ict. 

I deny the sixth request, and charge the seventh : "If 
the jury believes that no collusion or conspiracy in fact 
existed bct1Yeen the defendant and Albert A. Guigues 
to wrongfully dispose of the goods claimed in this suit, 
the verdict must be for the defendant." I have already 
said that. 
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I am requested to make some remarks about a par-
ticular phase of the proof, which I deny. The Court 
is -u1nder no obligation to comment on little bits of testi-
mony, if -the general ,tenor of the charge is correct. 

This is all that I have to offer you, gentlemen. You 
may retire, and I will send to you the documentary evi-
dence. 

[The jury retires .] 
Mr . Riker-Lt is a little late, if your Honor please, 

10 and I am embarrassed a little bit by the request. Of 
course, I can put it in the form of an exception, but I 
think your Honor's attention should be directed to this 
feature of it, which I do not thjnk is sufficiently brought 
out in the eighth request to charge that was made. The 
form in which I think it should be made is this: If the 
contract alleged to have ·been macl'e verbally by Guigues 
with Baker in December, 1904, is taken as proved, the 
evidence must show that the grain splits claimed for in 
the suit were purchased after the making of the verbal 

20 agreement-the grain splits claimed for being specifi-
c~lly bark-tanned, and the verbal contract between Gui-
gt;es and Bake1· being alleged to be for chrome-tanning. 

The Court-The language of the declaration is: 
"Grains from cordovan after tanning." It does not say 
what method of tanning. 

Mr. Riker-But the evidence in the cause is that the 
things taken were bark-tanned. 

,Mr. Skinner-But it was after tanning. 
Mr. Riker-Certainly, but you have got to prove that 

30 they were bark-tanned. 
Mr. . Skinner-Tha,t same point was made in the 

course of the trial, I think on the first clay, and I called 
attention to the fact that we descr ibed in our declaration 
the conversion of articles, grains from cordovan after 
tanning. 

IVI<r. Riker-And what you proved is bark-tanned. 
Mr. Skinner-Now, Mr. Baker contracted to get 

chrome-tanned grains. He did not get them . That is 
not the offense, though. The offense is that the leather 
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that he should have got chrome-tanned went to Licht-
man bark-tanned, and it does not make any difference 
how it went to Lichtman. It would be conversion to 
take that property and tll'rn it over to Lichtm.in in any 
state, chrome-tanned, bark-tanned, raw or pickled. 
They would still be our goods. Do you see the absurd-
it? It means that there cannot be a conversion of our 
goods unless they were turned over to the man who 
took them in exactly the same condition that we we-re 
to get thBm . I say it is conversion just the same. 10 

Mr. Riker-The point is not that; the point is this: 
Y.our Honor charged the jury that under the verbal 
agreement that was alleged to have been made between 
Gu,igue~ and Baker the plaintiff could recover for these 
splits. Now, I s•ay that under that contract all that 
could be recovered for was the splits that were made 
after the making of that contract; that the splits that 
were made before foal contract are not covered, nor 
would that contract justify a recovery for the plaintiff 
for those things that were purchased before that time. 20 

The Court-I see the point. 
Mr. Riker~On the other hand, if it was because he 

did not purchase chrome-tanned, but did purchase bark-
ta,nned, that is an action which sounds in contract, and 
against which we would be entitled to recoup the five 
cents a square foot. 

The Court---;Does it not bear rathe r on the question 
of the right to possession than on the conversion? 

Mr. Riker-It bears on the question of what can be 
recovered for under that phase of your Honor's charge. 3 0 

The Conrt-I put it to the jury that the right to pos-
session could stand on either one of two legs, or both, 
either on the contract with Baker or on the custom. 

Mr. Riker-Yes. 
The CoUlrt-You say this does not rest on the con-

tract with Baker and would only rest on the custom? 
Mr. Riker-Yes, it would only have limited SUIJJport 

en the contract with Baker. It would have to do only 
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with the things made after the contract with Baker. 
Do I make myself clear? 

The Court-In order to do justice to the case, I am 
willing to call the jury hack, if I can explain it in any 
way. 

Mr. Riker-I fell that their attention should be 
brought to the fact that, under that phase of your 
Honor's charge, it is only those things that are proved 
io have been made after the making of that verbal con-

10 tract to have come into the •hands of the defendant, and 
if there is not any proof to that effect. then that will 
not support a ve rdict at all. 

Mr. Skinner-May I suggest, sir, first, that that as-
sumes absolutely that the verbal contract made by 
Baker with Guigues was one that recognized Guigues's 
ownership of the goods and was a contract for the 
purchase of certain grains. That is not a justifiable con -
struction of the arrangement made by Mr. Baker. On 
ihe contrary, we contend that Baker's arrangement with 

20 Guigues was an ar,rangement that recognized the Co-
rona Kiel Company's right to the property in question, 
and that Guigues·s contract was to do something to 
that property. Niow, his fai-lure to do that to the prop-
erty, his failure to produce grains tanned out of our 
!tides, is not any element at all of this action. vVe 
could sue him perhaps for failing to do what he hacl 
contracted with him to do. But we say that, no matter 
whether he clid with our goods 11·hat he had agreed to 
clo or not, he had no right to turn them over to some-

30 body else in any state; and I submit that to call the 
jury back would be, first of all, to call their attention 
io, I think, an improper view of the evidence and the 
contract, and, further, that it would perhaps do harm, 
as any recall of the juiry is calculated to emphasize some-
thing that is not really entitled to emphasis. 

T he Court-I think it would vrobably confuse the 
jury. The matter has been discrnssed by counsel, 1 
think, in the presence of the jury, and I think I had 
better leave you to your exception to the charge. 
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Defendant's counsel pray an exception to this 
ruling of the Court. 

Exception allowed; let it be sealed, and it is 
sealed accorclingly. 

FREDERIC ADAMS, [L. s.] 
Cirwit Court llldge. 

l\fr. Skinner-If your Honor please, I respectfully 
pray an exception to so much of your Honor's charge, 
or to your Honor's refusal to charge the wri tten requests 
that were submitted, so far as your Honor did refose, 10 
and to the modifications of the requests to charge. I 
refer par-ticularly lo the modification that attached to 
all of them the element of fraud as one of the essen-
tial elements in the case, without proof of which the 
plaintiff could not recover. 

[Exception allowed.] 
M r. Skinne1·-I also specifically except to tha:t part 

of your Honor's charge in which it was said that be-
c2.use the opening al leged collusion--'1:hat is, the obtain-
ing of these goods by collusion-if the evidence of 20 
fraud was struck out, there woulcl be nothing for the 
plaintiff to recover: that if the plaintiff chose to cross 
over on the bridge of fraud, it could not kick over the 
bridge and continue to cross, or some such expression. 
I may not have it exactly. 

[Exception allowed.] 
Mr. Skinner-To that part of you,r Honor's charge 

which said that unless fraud was proved the jury's ver-
dict must be for the defendant. 

[Exception allowed .] SO 
i\!Ir. Skinner-To the statement of your Honor in 

your charge of the testimony, that the former method 
of treating the butt, was to cut clown to the hard part, 
the bony part; that the effect of that treatment was to 
pretty much destroy the grain--'1:o that part of your 
Honor's charge. 

The Court-You think tha.t was an error in fact? 
M r. Skinner-I think so, sir. I could say that more 

clearly as to the other statement, that it was cut down 
65 COR 
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to the hard part. It may have been possibly to destroy 
the grain. I do not know just how far in depth the 
grain would go. But I do not know that the process 
inv9lvecl cutting clown to this gristle or bone. 

[Exception allowed.] 
Mr. Skinner-Then to so much of your Honor's 

charge as referred to these similar customs, the remnants 
in the ta.ilor shop and the gold nugget to be made into 
jewelry, as possibly carrying to the jury's minds the 

10 idea that those customs were of the same kind as th is, 
that the custom in this case was really similar to those. 

[Exception allowed.] 
Mr. Skinner-Then to so much of your Honor's 

charge as said tha,t the right of possession of the goods 
was not coverech by the written contract in any way, 
construing the written contract as not covering that 
point. 

[Exception allowed.] 
Mr. Skinner-To so much of the charge as said, 

20 again, that it was the duty of the plaintiff to show 
fraud; that that was the critical part of the case; and 
to this, if I got it rightly~I am not quite sure-I think 
your Honor said that the yellow sheets were practically 
the only evidence of conversion. I was not quite sure 
that I caught that. 

The Court-The only evidence of definite figu,res, I 
said, did I not? 

Mr. Skinne;--Maybe. I did not get it all, so I state 
it with that explanation. 

30 [Exception allowed.] 
Mr. Skinner-To that part of your Honor's charge 

in which your Honor told the jury that the conversion, 
if effected by Lichtman, must be demonstrated' to have 
been by fraud and the fraud known to Lichtman. 

[Exception allowed.] 
Mr. Skinner-To your Honor's charge, I think as 

covered by the first request on behalf of the defendant, 
in the statement of construction of the written contract. 
I refer to that part. 
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[Exception al lowed.] 
Mr. Skinner-And to so much of your Honor's 

charge as followed another one uf the requests to charge 
presented by the defendant, in which the jury was told 
that if Guigues had no right to the fall-off, the jury 
must still find that Lichh11an bought knowing that he 
1rns withowt right. 

[Except ion allowed.] 
Mr. Skinner~Ancli, generally, to all the charge not 

herein referred to in wh ich fraud was made the essen- 1 o 
tial element of the conversion, and the jury told that 
the plaint iff could not recover without proof of that. 

[Exception allowed .] 
Mr. I-Iowell-1i\Te pray an exception to so much of 

your Honor's charge as stated that the result of split-
ting the butt was to obtain the grain split without injury 
to the cordovan. The point is that, whi le the testimony 
showed that it could be so clone, th e ·testimony does not, 
in fact, show that it was always so clone. 

The Court-No, it was not invariable; it could be 20 
clone with care. 

[Exception allowed.] 
Mr. Howell-One other point: that your Honor 

stated that the interpretation of thi s contract, aside 
from trade custom, did not cover, as I understood it 
-the terms of the contract did not include any of these 
goods. In other words, your Honor said that you 
agreed with Mr . Riker's construction of this contract. 

The Court-Yes, I agree with Mr. Riker, if you look 
ai. the contract alone. 30 

[Exception allowed .] 
Mr. MacMahon~The defendant prays excepti-on to 

those portions of your Honor's charge which deal with 
illustrations of rem11ants and fall-off from other trades, 
as tending to mislead the jury. 

E.,"ception allowed; let it be sealed, and it 1s 
sealed accordingly. 

FREDERIC A DAMS, [L. s. ] 
Circuit Conrt Jndge. 
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M r. MacMahon-\i\Te also except to that part of your, 
Honor's charge which treats of the verbal contract al-
leged to have been made by Mr. Baker with Mr. Gui-
gues. 

Except ion allowed ; let it be sealed, and it is 
sealed accordingly. 

FREDERIC ADAMS, [ L . S.] 
Circnit Court Judge. 

!VIr. MacMahon-Ancl also as to that part of your 
Honor's charge whi,ch states that if the jury is satisfied 
that there was suc.h a verbal contra.ct, such as M.r. 
Baker has testified to, then that they might find a ver-
cl-ict for the plaintiff. 

The Court-I did not say that. 
not on that footing alone, because 
fraud besides. 

I sajcl they could 
they ha.cl to prove 

Mr. MacMahon-TJ1en I except to tha,t part of your 
Honor's charge where you charged the jury that the 
verbal contract with J\IIr. Baker can be of any support 

20 to a ve rdict hy the jury under the evidence in this case. 

30 

E xception allowed; let it he sealed, and it is 
sealed accordingly. 

FRJtDERIC ADAMS, [L. S.] 
Circ1vit Court Judge. 

Mr. MacM-ahon-I also pray an exception to that 
pa.rt of your Honor's charge concerning damages. As 
l unclerstoocL it. you charged the jury that counsel had 
agreed that the amount should so much, with interest 
from ·a certain elate. 

The Court-No, I did not say that; I did not say 
there was any agreement. 

Mr. MaclV[ahon-Then I pray an exception to what 
your Honor sa id on the question of damages. 

Exception allowed; let it be sealed, and it rs 
sealed accordingly. 

FREDERIC ADA MS, [L. s.] 
Circui:t Court J11-dge. 



CHARGE 1'0 THE JURY. 

Mir. Riker-Counsel for the defendant except to that 
part of the charge of the Court which deals with the 
verbal contract testified to have been made betwetn Mr. 
Guigues and Mr. Baker in the latter part of the year 
1904, for the ,reason that under the evidence in the 
cause no recovery could be had under that contract un-
less it appears that the goods claimed for had been tan-
ned and produced after the making of the verbal con-
tract. 

Exception allowed; let it be sealed, and it 1s 10 
sealed accordingly. 

FREDERIC ADAMS, [ L. S.] 
Circuit Co1.trt Jwdge. 

M.r. M.acMahon-\,Ve also except to that part o f 
your Honor's charge in which you told the jury that 
they might discriminate between the witnesses produced 
lo testify as to a trade usage or custom and the wit-
nesses who appeared to •be not testifying to the trade 
usage or custom, but to g ive their opinion of what the 
wri tten contract meant, ,and that the jury must reject 20 
the testimony of the witne"ses that they considered were 
testifying as to the meaning of the written contract. 

Exception allowed; let it be sealed, and it 1s 
sealed accordingly. 

FREDERIC ADAMS, [L. S.] 
Cirrnit C o-urt Ju.dge. 

Mr. Skinner-I understand that the exception to so 
much of your Honor's charge as related to the damages 
is based upon the idea that it was stated by the Court 
that we agreed, or counsel agreed, as to the amotmt of 30 
recovery? 

Mr. MacMahon- That 1s what I understood the 
Court to say. 

Mr. Skinner-No, I th ink that 1s qui te clear, that 
the counsel did not agree. 

The Court-I did not say that. 
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DEFENDANT'S RlsQUES'l'S AND EXCEPTIONS. 

Defendant's counsel request the Court to charge 
the jury as fo llows : 

( r) That under the contract in evidence in this case, 
all that the Corona Kiel Company was to receive back 
from Albert A . Guigues were the cordovans or tanned 
leather made from the flesh side of the butts, and the 
tanned grains from the shanks for japanning or in c!111i 

1 0 finish for topping, and that Albert A Guigues was en-
titled to retain everything else from the butts sent him 
by the Corona Kid Company. 

[Charged with remark.] 
Defendant's counsel pray an exception to the 

refusal of the Court to charge specifically as re-
quested. 

Exception allowed; let it be sealed, and it is 
sealed accordingly. 

FREDERIC ADAMS, [L. S. ] 

20 Circuit Conrt hdge. 
( 2) That under the contract in question Albert A . 

Guigues had the legal right to sell the g rain s from the 
butts after tann ing in bark to Julius Lichtman, and also 
had the legal right to sell the shank splits and the 
pieces of tacked-out butt buffings. 

[Denied .] 
Defendant's counsel pray an exception to the 

refusal of the Court to charge as requested. 
Exception allowed; let it be sealed, and it is 

30 sealed accordingly. 
FRED8RIC ADAMS, [1,. s.] 

Cirrnit Court Judge. 
(3) That the Corona Kiel Company knew that Albert 

A. Guigues was selling this fall-off to J ulius Lichtman 
from the beginning of its contract with Albert A Gui-
gues, and knew that Julius Lichtman was buying the 
same, believing it to be the property of Albert A . Gui-
gues, and that the verd ict must therefore be fo r the de-
fendant. 
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[Denied.] 
Defendant's counsel pray an exception to the 

refusal of the Court to charge as requested. 
Exception allowed; let it be sealed, and it is 

sealed accordingly. 
FREDERIC ADAMS, [L. s.] 

Circuit Conrt J11dgc. 
(4) That Albert A. Guigues reta ined the goods set 

forth in the declaration as his own property when he re-
turned the finished leather to the Corona Kid Company 10 
under his contract with that company, and asserted the 
title in himself to such goods adverse to any claim of the 
Corona Kiel Company, and that under such ci rcum-
stances neither Corona K iel Company nor its assignee 
may maintain an action in trover against this defendant 
with respect to those goods. 

[Denied.] 
Defendant's counsel pray an exception to the 

refusal of the Court to charge as requested. 
Exception allowed; let it be sealed, and it is 20 

sealed accordingly. 
FREDERIC ADAMS, [r •. s.] 

Circ11-it Co-nrt ]11dge. 
(5) If the jury believe that A lbert A. Guigues had 

no right to reta in such fall-off, then the jury must be 
satisfied beyond doubt that Julius Lichtman bought such 
fall-off from Albert A. Guigues knowing that the said 
Albert A. Guigues had no right to sell it before the jury 
is justified in bringing in a verdict for the plaintiff, and 
that if the goods came into possess ion of Julius Licht- 30 
man wi thout any fraud or collusion on his part, then it 
was the duty of the plainti ff to demand the return of the 
goods from Julius Lichtman before it could maintain 
this suit, and there being no proof of such demand, the 
verdict must be for the defendant. 

[Denied except as charged.] 
Defendant's counsel pray an exception to the 

refusal of the Court to charge specifically as re-
quested. 
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Exception allowed; let it be sealed, and it 1s 
sealed accordingly. 

FREDERIC A DAMS, [ L. s.] 
Circuit C onrt Judge. 

( 6) There being no proof of the quantity of goods 
alleged to have been sold by Albert A. Guigues to the 
defendant, there can be no ve rdict for the plaintiff, · nor 
can there be a verdict fo r the plaintiff in the absence of 
proof of the value of the goods. 

10 [Denied.] 
Defendant's counsel pray an exception to the 

refusal of the Court to charge as requested. 
Exception allowed; let it be sealed, and it is 

sealed accordingly. 
FREDERIC ADAMS, [L. s.] 

Circuit Conrt Judge. 
(7) If_ the jury believes that no collusion or con-

spiracy in fact existed between the defendant and Al-
bert A. Guigues to wrongfully dispose of the goods 

20 claimed in this suit, the verd ict must be for the defend-
ant. 

[Charged. ] 
(8) That there is no evidence to indicate that Mr. 

Guigues, afte r making the verbal contract with Mr. 
Baker for tanning the butt grains in chrome, ever tan-
i.ed the butts in bark or vegetable tanning. 

[Denied.] 
Defendant's counsel pray an exception to the 

refrnsal of the Court to charge as requested. 
30 Exception allowed; let it be sealed, and it 1s 

sealed accordingly. 
FREDERIC ADAMS, [L . S. ] 

Cirrnit Court .Tndge. 

PLAINTIFF'S REQUESTS AND EXCEPTIONS. 

Plaintiff's counsel request the Court to charge 
the jury as follows : 
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(I) That if the jury find that goods such as men-
tioned in the plaintiff's declaration were sold by Guigues 
to Lichtman, and that said goods belonged to the plain-
ti ff, the defendant is liable in this action in damages 
therefor. 

[Denied.] 
Plaintiff's counsel pray an exception, and the 

same is allowed. 
FREDERIC ADAMS, [L. S. ] 

Cirwit Conrt htdge. 10 
( 2) That if the jury find that the defendant bought 

of Guigues goods such as are described in the declara-
tion between November 28, 1904, and September 7, 
l905, including both of those elates, and that the said 
goods belonged to the plaintiff, the defendant is liable in 
this action notwithstanding he acted in good faith and 
in ignorance of who was the actual owner. 

[Denied.] 
Plaintiff's counsel pray an exception, and the 

same is allowed. 20 
FREDERIC ADAMS, [L. s.] 

Circuit Court Jndge. 
( 3) That if the jury find that the defendant bought 

goods such as are named in the plaintiff's declaration 
with in the period between ::-Jovember 28, 1904, and 
September 7, 1905, including both of those elates, and 
that said goods belonged to the plaintiff, the defendant 
is liable in this action, notwithstanding the jury may 
find that he believed at the time that he bought them 
that the man of whom he bought (Guigues) was the 30 
owner of them. 

[Denied.] 
Plaintiff's counsel pray an exception, an.cl th~ 

same is allowed. 
FREDERIC DAMS, [L. s.] 

Cirrnit Co-wrt Jndge. 
(4) That the defendant's liability in this case does 

not depend upon his knowledge of any title in the 

66 COR 
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plaintiff to the goods said to have been purchased by 
him of Lichtman nor upon his ignorance of any lack 
of title to them in Guigues, the man of whom he bought. 
1'he test is, vVere the goods that he bought the property 
of the plaintiff? 

[Denied.] 
P laintiff's counsel pray an exception, and ti1e 

same is allowed . 
FREDERI C ADAMS, [L. S.] 

10 Circuit Cowrt Judge. 
( 5) That by the undisputed evidence in this case the 

goods in question in the raw stage, that is, as hides, 
came lawfully into the possession of A. A. Guigues, but 
if the jury find that the said goods were thereafter un-
lawfu lly sold by the sa id Guigues to the defendant, Licht-
man, the defendant is then liable therefor, that is, for 
such of said goods as were purchased by him within the 
period above named, from November 28, 1904, to Sep-
tember 7, 1905, including both of said elates. 

20 [Denied.] 
P lainti ff's counsel pray an exceptiori, and the 

same is a llowed. 
FRr"DERIC ADAMS, [ L . s .] 

· Cirwit Court Judge. 
( 6) That the righ ts of the defendant to the goods in 

question by virtue of any purchase from Guigues must 
stand or fa ll with the right of Guigues therein. The de-
fendant Lichtman could acquire by purchase from Gui-
g ues no better title than Guigues himself had. 

30 [Charged with remark.] 
P laintiff's counsel pray an exception, and the 

same is allowed. 
FREDERIC AD,UIS, [L. S.] 

C-irwit Cowrt Judge. 
(7) That it is for the jury to determine whether the 

goods that came to Guigues from the plaintiff to be 
tanned came to him under contract that was contained 
in the written contract between the plaint iff and Guigues 
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of the date of June 30, 1904 ( Exhib·it P I), and without 
other contract made verbally and supplementing said 
written contract or implied by ·reason of some trade cus-
tom or usage not inconsistent with such written or 
verbal contract. 

[Denied.] 
Plaintiff's counsel pray an exception, and the 

same is allowed. 
FREDERIC ADAMS, [L. S. ] 

Circwit Cai.rt htdge. 10 
(8) That if the jury find that subsequent to the said 

written contract ( Exhibit P I) there was a conversation 
between Guigues and Mr. Baker, the president of the 
plaintiff company, as described by said Baker, in which 
it was agreed between them that Guigues was to split 
the horse butts that were being treated for cordovan by 
the use of a splitting machine instead of the shaving by 
a knife, and for the tanning of the grain thus split from 
said butts at a pr ice then agreed upon, and the return of 
said grain to the plaintiff thereafter, and regardless of 20 
any custom to the contrary, the plaintiff was entitled to 
receive back from the said Guigues the said grains thus 
split from the butts as well as the shell tanned for cor-
dovan. 

[Charged with remark.] 
Plaintiff's counsel pray an exception, ancL the 

same is all-owed . 
FRll:DERIC ADAMS, [L. s.] 

Ci-rcioit Coi,rt Judge. 
(9) Tha,t if the jury find that any part of the goods 30 

sold by Guigues to Lichtman within the period covered 
by this su,it was so sold p,rior to the making of saicl last-
mentioned verbal contract, if such contract was made, 
the right of Guigu'es to retain any part of the horse 
hide butts sent to him for tanning by the plaintiff must 
he determined by the written contract, together with 
any trade usage or custom so far as the same is not in-
consistent with said contract. 
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[Denied except as charged.] 
Plaintiff's counsel pray an exception, and the 

.same is allowed . 
FREDERIC ADAMS, [L. s.] 

Cirmit Court Judge. 
(IO) That as to anything not covered by said alleged 

s11pplei11ental verbal contract, the rights of Guigues to 
retain any part of 1:he ho rse hide butts sent to him by 
the plaintiff for tanning would after the date of said 

10 verbal con\1ract still be determined by the written con-
tract before mentioned (Pr) and any trade usage or 
custom applicable -thereto that was not inconsistent with 
sa id written contract. 

[Denied except as charged.] 
P la.intiff's counsel pray an exception, and the 

same is allowed . 
FRltDERIC fUJAMS, [ L. S.] 

Circu~·t Cai.rt Judge. 
(II) That it is fo r the jury to deter1111ine whet:1er 

20 the evidence has established the existence of a trade 
usage or custom applicable to any part of rhe goods 
sent by the plaintiff to Gu.igues and sold by him to the 
defendan·t, but the jury must take from. the court state-
ment of the law as to what is a suffici'ent usage to be 
admissible as a custom binding the parties except as the 
same is inconsistent 1\'ith contract. either wTitten or ver-
bal, between said parties. 

[Charged.] 
( 12) T hat the jury in considering the testimony of 

30 witnesses produced as experts in the tanni11g trade for 
the purpose of establshing a trade usage or custom, 
shoU'ld distingu,ish with care between their testimony 
as to the e:,,,"istence of such a trade custom and their in-
terpretation of the contract in wr,iting between t he par-
t ies (Pr). 

[Charged.] 
( 13) That no evidence would be admitted by the 

Oomt to show a trade usage or custom that is i'ncon-
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sistent with or modifying any of the provisions of the 
w1·itten contract. 

[Charged.] 
( r4) That the expert testimony as to trade usage in 

this case, with reference to the contract in writing (PI) 
cannot be taken as in any way altering· or modifying any 
part of said contract or the verbal contract supplemental 
thereto, but only as being an implied contract upon a 
matter as to which the wri tten or verbal contract may 
be silent or as explanatory of some portion of the writ- 10 
ten or verba l contract that is ambiguous. 

[Denied except as charged.] 
Plaintiff's counsel pray a11 except ion, and the 

same is allowed. 
FREDERIC ADAMS, [L. S.] 

Circuit C 01,irt Jndge. 
( 15) That so far as the jury find that the testimony 

of any witness as to the existence of a trade usage or 
custom under the terms of the contract in writ ing (Pr) 
has been an interpretation of said contract as altered 20 
or i11odified by a trade usage, the jury are to disregard 
such testimony. 

[Charged.] 
(r6) That so much of the testimony of any expert 

a$ to tra•de usage or custom as is consistent with the 
contract or contracts between the parties, wri tten or 
verbal, or explanatory of some ambiguity in said con-
tracts, is to be considered by the jury. All else of the 
testimony of said witnesses as to the existence of trade 
usage or cu,stom in the interpretation of the contracts 30 
bttween the parties, written or verbal, is to be disre-
garded. 

[Denied except as charged.] 
Plaintiff's counsel pray an exception, and the 

same is allowed. 
FREDERIC ADAMS, [L. S. ] 

Cirrnit Court htdge. 
(r7) That if the jury find on all the facts in th is case 

that the defendant purchased from one Guigues goods 
that belonge,cli to the plaintiff and removed them or 
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caused them to be removed a way from the factory 
premises of said Guigues, the defendant is liable there-
for without any damage by the plaintiff for said goods 
made to the defendant. 

[Denied.] 
Plaintiff's co~msel pray an exception, and the 

same is allowed. 
FREDERIC ADAMS, [L. S.] 

Circuit Court Judge . 
10 (18) Tha.t if the jury find that the defendant pur-

chased of Guigues goods that belonged to the plainti ff, 
the defendant is liable in compensatory damages fo r the 
value of said goods at the time of convers ion, together 
with interest on the value of each item from the respec-
tive elates of said purchases. 

[Denied.] 
Plainti ff's counsel pray an exception, and the 

san-ie is allowed. 
FREDTiRIC ADAMS, [L. S.] 

20 Circni t Co-nrt J-ndge. 
(19) That if the jury find that the goods purchased 

by the defendant from Guigues were the goods of the 
plaintiff, and that said goods were purchased by the de-
fendant from Guigues, accompanied with malice, fraud 
or a wanton disregard of the plaintiff's rights, the 
plaintiff is entitled to recover, in addition to what has 
been described as compensatory damages, puni tive or ex-
emplary damages. Such damages can be recovered from 
the defendant, Julius Lichtman, in th is case only if the 

30 jury believe that the defendant, Julius Lichtman, had 
knowledge that the goods he purchased from Guigues 
were the goods of the plain tiff, or that he subsequently 
obtai ned such knowledge and approved of his agent's 
conduct. 

[Denied.] 
P lain tiff's counsel pray an exception, and the 

same is allowed. 
FREDERIC ADAMS, [L.·s . ] 

Circiiit C.oiirt htdge. 



ORDER. 

NEW J ERSEY CoUR'l' OF ERRORS AND APPEAI.S. 

CORONA KID COMPANY, OF MASSA-

CI-IUSE'!"l'S, SUING, E'l'C., 

Defendant in Error, 
VS. 

JULIUS LICHTMAN, 

Plaintiff in Error. 

ORDER. 

(Filed March IS, I912. ) 

Application being on fi le by the plaintiff in error in 10 
this cause fo r an extension of time in which to file the 
assignments of error, and no cause appearing to the 
contrary; 

It is, on this fifteenth clay of March, nineteen hundred 
and twelve, on motion of R iker & Riker, attorneys for 
the plaintiff in error, ordered that the said plaintiff in 
erro r be permitted to fi le assi·gnments of en-or in the 
above-en titl ed cause on or before the firs t clay of May, 
nineteen ·hundred and twelve. 

V1l e consent to the entry of the foregoi ng order. 20 
Pl'I'NlW, HARDIN & SKINNER, 

Attorneys for Defeudant in Error. 
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ASSIGNMENTS OF ERROR. 

NEW J ERSEY COURT OF ERRORS AND APPEALS. 

CORONA Km COMPANY, SUING FOR 

THE UsE: OF CORONA Km MANU-

FACTURING COMPANY,° 
Plaintiff, Deft. in Error, 

vs. 
JULIUS LICHTMAN, 

Defe11danf, Pltff. in Error. 

In Tort. 
In Error. 

AS,SIGNMENTS OF ERROR. 

(Filed April 30, 1912.) 

· The said defendant assigns the following as errors 
at the trial of said cause: 

r. That the trial court admitted testimony of the 
witness, Benjamin E. Baker, as to conversations with 
and statements by one Albert A. Guigues, althoug·h it 
appea.red that said conversations with and statements 
by the said Albert A Guigues were not made · in the 
presence of the clefenclant, Julius Lichtman. 

2. 'l~hat the trial court admitted evidence of an -al-
20 legecl verbal arrangement made between the said Ben-
. jamin E. Baker and the said Albert A Guigues in the 

absence of the defendant, Julius Lichtman, modifying 
the terms of a written contract between the said Albert 
A Guigues and Corona Kid Company, bearing elate 
June 30, 1904. 

3. That the trial court refused to strike out testi-
mony concerning certain so-called grain splits after it 
appeared that said grain splits were produced before 
tanning, although the specifications of the declaration 

30 herein alege the conversion of 23,300 pounds of grains 
from cordovan after tanning, and makes no claim for 
products arising before tanning. 

4. That the trial court permitted testimony concern-
ing reports made by Albert A. Guigues to Corona Kid 
Company, although there was no evidence to show that 
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said reports were made in the presence of the defend-. 
ant, Julius Lichtman, or to show that the said Julius 
Lichtman had knowledge or any cause to have knowl-
edge of said reports or the making thereof. 

5. That the trial court admitted testimony concern-
ing complaints alleged to have been made by the said 
Benjamin E. Baker to the said Albert A. Guigues con-
cerning shortages in hides, although it does not appear 
that the said complaints were made in the presence of 
Julius Lichtman, or that he had knowledge of them . 10 

6. That the trial court refused to strike out testi-
mony concerning said complaints. although it does not 
as a fact appear that there were any shortages, and al-
though it appears from the testimony of the said witness 
that such shortages may not have existed, but were 
merely apparent. 

7. That the trial court permitted the sa id Benjamin 
E . Baker to testify concerning replies made by the 
said Albert A. Guigues not in the presence of the said 
defendant. Juli us Lichtman, to said alleged complaints. 20 

8. That the trial cou rt permitted testimony by the 
witness, Theodore E . Conway, concerning instructions 
given him by Guigues not in the presence of the said 
clefenclant, Julius Lichtman, as to the handling of grain 
and flesh splits in the factory of the said Guigues. 

9. That the trial court admitted evidence as to the 
sayings and doings o[ the said Albert A. Guigues not 
in the presence of the said Julius Lich tman, on the 
ground that there was evidence showing collusion be-
tween the said Julius L ichtman and the said Albert A. 80 
Guigues to defraud the said Corona Kiel Company, al-
though the pleadings failed to allege any fraud or col-
lusion, and although no such fraud or collusion was 
proven. 

IO. That the trial court refused to strike out testi-
mony concerning visits of Abraham Lichtman to the 
factory of the said Albert A. Guig·ues, although the said 

67 COR 
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Abraham Lichtman was not connected with the said cle-
fenclant, Julius Lichtman, by the evidence in the case. 

I I. T hat the trial court admitted testimony concern-
ing trade custom in the leather trade as to the retention 
of portions of the hide by the tanner, without qualifica-
tion as to the effect of a contract fo r the tannage, al-
though it appears from the evidence that the tannage in 
question was being clone under contract. 

12. That the trial court refused to permit the cross-
10 examination of the witness, vVilliam G. Price, sworn 

on behalf of the plaintiff, as to the processes employee\ 
in the tanneries in Germany, although it appeared from 
said witness's testimony that his whole experience re-
garding the tanning of horse hides was obtained in 
said German tanneries and in the employ of the plain-
tiff's assignee, Corona Kiel Manufacturing Company. 

13. That the trial court permitted the wi tness, Joshua 
L. Elliott, to test ify as to instru.ctions given hiin by Al-
bert A. Guigues in the absence of the clefenc\ant, Julius 

20 Lichtman, concerning alleged private books of the said 
Guigues, and concerning shipments alleged to have been 
made by the sa id Guigues to the defendant, Julius Licht-
n1an. 

14. That the trial court permitted testimony by the 
said J oshua L. E lliott concerning telephone conversa-
tions alleged to have been had by the sa id J oshua L. 
E lliott with Abraham Lichtman, although the said Elli-
ott failed to identify positively the voice of the said 
Abraham Lichtman, ancl although no authori ty was 

80 shown in the said Abraham Lichtman from the defend-
ant herein to communicate with the said E lliott as by 
him testified. 

r 5. T hat the trial court permitted the witness. J oshua 
L. E lliott, to use a memorandum to refresh his memory 
certain yellow sheets, alleged to be copies from the 
private books of Albert A. Guigues, for the purpose of 
testifying to sales by the said Albert A. Guigues to the "/, 
defendant, Julius Lichtman, although it appeared tl;_at 
the shipments purported to be recorded in sa id yello,'v· 
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sheets and books were but in few instances made by 
the said Elliott, although said E lliott admitted that only 
a part of the entries in said books 1.vere made by him, 
and that the book from which sa id copies were alleged to 
have been made was the ledger and not the book o·f 
original entries. 

r6. That the trial court admitted evidence of a con-
versation had, in the absence of tbe defendant, Julius 
Lichtman, between George Inston, Benjamin E. Baker 
and Albert A. Guigues, at the Hotel i\ilanhattan, in the 1 O 
city of New York, in the year 1908, concerning· the 
whereabouts of books of account of the said Albert A. 

·Guigues. 
I 7. That the trial court admitted in evidence certain 

yellow sheets prepared by the witness, Joshua L. Elliott, 
and alleged to be copies of the ledger of private books 
of Albert A. Guigues, showing transactions between the 
said Albert A. Guigues and Julius Lichtman, although 
said yellow sheets were inadmissible on the following 
groui1ds : 20 

A. Tbat the failure to produce the originals was not 
sufficiently accounted for. 

B. That the originals were not books of account or 
books of orig inal ent ry. 

C. That the originals were not kept by the witness 
Elliott. 

D. That the originals would not have been evidential 
as between the plaintiff and defendant, but at most 
could have been useed only to refresh the witness's 
memory. 30 

r8. Because said Joshua L. Elliott was permitted to 
testify as to conversations with Albert A . Guigues not 
in the presence of the defendant, Julius Lichtman, on 
the subject of owne,-ship of the hides in the facto ry of 
Albert A. Guigues. 

19. Because the said J oshua L. Elliott Wi(S permitted 
to testify as to a rlarrative of dealings between Benjamin 

-~ E. Baker and Abraham Lichtman (neither said narra-
tive nor said transactions alleged to have been narrated 
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being in the presence of the defendant, Julius Lichtman) 
regarding the price which said Abraham Lichtman 
would have to pay the said Benjamin E. Baker com-
pared with the price which he was paying to Albert A. 
Guigues for the same articles. 

20. That the trial court refused to strike out testi-
mony of Joshua L. Elliott regarding alleged conversa-
tions with Abraham Lichtman, not in the presence of 
the defendant, Julius Lichtman, and subsequent to the 

10 transactions therein discussed, the said Abraham Licht-
man not being connected with the said Julius Lichtman 
either generally or for the purpose of said conversation. 

21. That the trial court permitted the witness Ell iott 
to testify as to an offer alleged to have been made 111 

January, 1908, by Albert A. Guigues for the return to 
Albert A. Guigues of the yell'ow sheet, E.diibit P .2 . 

22. That the court admitted testimony as to the cost 
of tanning in chrome grains split from the shell, al-
though such articles are not claimed for in the declara-

20 tion, and are not proven under any of the evidence in the 
case. 

23. That the trial court admitted into evidence a cer-
tain paper pnrporting to be an assignment from Corona 
Kiel Company to Corona Kid iVIanufacturing Company, 
dated June 20, r9ro, Exhibit P ?, which admission was 
erroneous, for the following reasons: 

A. That said paper was signed only by the said Ben-
jamin E . Baker, as treasurer of the assignor, and no 
authority of said Benjamin E. Baker was proven . 

30 B. That no action of the board of directors as to said 
agree111ent was shown. 

C. T'hat no consideration was shown . 
D . T hat the claim purporting to be assigned by said 

assignment was not the claim described in the declara-
tion. 

24. That the trial court refused the defendant's mo-
t ion for noi1suit. 

25 . That the trial comt refused the defendant's mo- "'-
tion for direction of a verdict . 
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26. That the trial c~urt in its charge charged that if 
the j ury should find tha.t the testimony of Benjamin E. 
Baker established that there was a verbal contract made 
for the manufacture-tanning in chrome-of such grain 
splits as Guigues in prosecuting his splitting work should 
slice off from the hair side of the butts, such contract 
wo.nlcl show a right of possession in the plaintiff for such 
·grain splits, although the uncontrndicted evidence in the 
case was that all such grains received by the defendant 
were tanned in bark and not in chrome, and although 10 
such grain splits as may have been tanned in chrome 
were not claimed in the declaration. 

27. 1'hat the trial court in its charge impropedy used 
in illustration of the charncter · of the fall-off, remnants 
from bailments in other trades where goods of other 
character had been left from processes of manufacture. 

28. That the trial court charged that the alleged 
verbal modification of the contract with Guigues would 
be evidence in support of a verdict, although it did not 
appear that any of the goods sued for were procluced 20 
under such verbal modification. 

29. That the trial court charged that interest shoulcl 
be ad cl eel to the amount of damages fou nd by the jury. 

30. That the trial court chargecl that if the jury 
should fine\ fo r the plaintiff, they should find damages 
to the extent of twenty-three thousand dolla rs, the fu ll 
amount of the d~claration . 

3 I. 'l'hat the trial court refused to direct the atten-
tion of the jury that it was only as to those things that 
were proved to have been made after the making of and 30 
under the verbal contract and to have come into the 
hands of the defendant that such verbal contract is of 
any evident ial va'lt,e to support a verdict. 

32. That the trial court charged that so far as the 
j nry find that the testimony of any witness as to the 
existence of a trade usage or custoni unde r the terms of 
the contract in writing has been an interpretation of 

.. said cont ract as alterecl or modified by a trade usage, the 
Jury is to disregard such testimony. 



534 ASSIGNMENTS OF ERROR. 

JJ That the trial court refused to charge that under 
the contract in evidence in thi·s case, all that the Corona 
Kid Company was to receive back from Albert A . Gui-
gues were the cordovans or tanned leather made from 
the flesh side of the butts, and the tanned grains from 
the shanks for japanning or in dull fin ish for topping, 
and that Albert A. Guigues was entitled to retain every-
thing else from the butts sent him by the Corona Kidd 
Company. 

1 0 34. That the trial court refused to charge that under 
the contract in question Albert A Guigues had the legal 
right to sell the grains from the butts after tanning in 
bark to J u.Jius Lichtman, and also had the legal right to 
sell the shank splits and the pieces of tacked out butt 
buffings. 

35. That the trial court refused to charge that the 
Corona Kid Company knew that Albert A. Guigues was 
selling this fall-off to Ju lius Lichtman from the begin-
ning of its contract with Albert A. Guigues, and knew 

20 that Jul iu s Lichtman was buying the same, believing it 
to be the property of Albert A. Guigues, and that the 
verdict must, therefore, be for the defendant. 

36. That the trial court refused to charge that Albert 
A . Guigues retained the goods set fo rth in the declara-
tion as his own property when he returned the finished 
leather to the Corona K id Company under his contract 
with that company, and asserted the title in himself to 
such goods adverse to any claim of the Corona Kiel 
Company, and that under such circumstances neither 

30 Corona Kid Company nor its assignee may maintain 
an action in trover against this defendant with respect 
to those good'5. 

37. That the trial court ,-efused to charge that if the 
jury believe that Albert A. Guigues had no right to 
retain such fall-off, then the jury must be satisfied be-
yond doubt that Julius Lichtman bought such fall-off 
from Albert A. Guigues, knowing that the said Albert 
A. Guigues had no right to sell it before the jury is • 
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justified in bringing in a verdict for the plaintiff, and 
that if the goods came into possession of Julius Licht-
man without any fraud or collusion on his part, then it 
was the duty of the plaii1tiff to demand the return of the 
goods from Julius Lichtman before it could maintain 
this suit, and there being no proof of such demand, the 
verdict must be for the defendant. 

38. That the trial court refused to charge that there 
being no proof of the quantity of goods alleged to have 
beer1_ sold by Albert A Guigues to the defendant, ther~ ltl 
can be no verdict for the plaintiff, nor can there be a 
verdict for the plaintiff in the absence of proof of the 
value of the goods. 

39. That the trial court admitted testimony other-
wise irrelevant for the pmpose of proving collusion 
between Albert A Guigues and the defendant, to de-
fraud Corona Kiel Company, although no collusion or 
fraud was set up on the declaration. 

40. That the trial court admitted testimony as to 
transactions ancl conversations not in the presence of 20 
the defendant, Julius Lichtman. of Albert A. Guigues 
and of i\braha111 Lichtman, on the ground that there 
was evidence of collusion to defraud the Corona Kiel 
Company, although the defendant, Julius Lichtman. 
was, by no evidence in the cause, shown to have any 
knowledge of any such collusion or fraud. or to have 
authorized anyone to employ unlawful means in the 
conduct of his business. 

4r. That the trial court permitted the testimony by 
Joshua L. Elliott concerning telephone conve1·sations 30 
alleged to have been had by the said Joshua L. Elliott 
with Abraha111 Licht111an, although said Abraham Licht-
111an was, by no evidence in the case, shown to be the 
agent of the defendant for the purpose of said telephone 
communications, and although said telephone communi-

, cations, if made, were in no sense binding upon the die-
~ - fenclant. 



JOINDER IN ERROR. 

Service acknowledged of the within assigum1ents of 
error this 29th clay of April, 1912. 

PIT NEY, HARDIN & SKINNER, 
Atty's for Pla-intiff. 

NEW JERSEY COURT OF ERRORS AND APPEALS. 

CORONA Krn COMPANY, A CoRPORA-
,j,ION OF MASSACHUSETTS, SUING FOR 

'!'HE USE, ETC., 
Plaintiff-Defendant in Error, 

10 v~ 
J ur.,rus LICHTMAN, 

Defendant-Plaintiff in Error. 

JOINDER IN ERROR. 

1 ·-
the Supreme 
Court. \ 

In Error to 

And hereupon, afterwards, to wit, on the twentieth 
clay of May, nineteen hundred and twelve, the said 
Corona Kiel Company, by Pitney, Hardin & Skinner, its 
attorneys, comes into court and says that there is no 
error either in the record and proceedings aforesaid or 
in giving the j uclgment aforesaid, and it prays that the 

20 court here may proceed to examine as well the record 
ancl proceedings aforesaid as the matters aforesaid 
assigned for error, and that the judgment aforesa id , in 
manner aforesaid given, may in all things be affirmed. 
etc. 

PITNEY, HARDIN & SKINNER, 
Attorneys for and of Co1111sel with 

Defendant in Error. 



EXHIBIT l'. 1. 

'1'1-118 ll\ JJE;-.;TU ttE made t h;s t ltirtietb clay of J uue, 
A. D. 1904, between t he Corona Kiel Company, a 
eorporation duly organized trn cle1· tbe laws of tbe 
Commo1rn·ealth of Massachusetts, having its usual 
place of business at Boston in said Commonwealth, 
par(·y of the first part, and Alber t A. Guigues of 
;s-e,nuk, in the State of Kew Jersey, party of the sec-
ond part, 

\.\
01Tl\ESS1cTH, that in consideration of the mutual 

promi ses her ein co ntained the parties hereto hereby 
covenant and agree as follows : 

T l,e party of the first part agrees : 
1. 'l.'o sl.J ip to the party of the second part for 

l:a 11u ing an average of 200 dozen l1 01·se I.J ide butts a 
clay fo1· one calendar :yeai· fro nt the elate hereof, ex-
clusive of Sundays and legal hol idays; said butts to 
be delivered by the party of the first part free on 
board the cm·s at New York Cit.v, .Philadelphia, Pa., 
or C;unden, New Jersey. 

2. 'l'o pay the par ty of the second part for all 
leather delivered by him in actordance with thi s ton-
tract as follows : ten cents ($.10) a sq uni·e foot for 
shells and five cents ($.05) a square foot for shanks, 
payments to be made fo r all leather deli vered during 
each week, on or before "\"Ved nesday of t he fo ll owing 
week. 

3. To pay all fre ight eharges from ~e ,rn r k afore-
said on all leather shipped by the party of the second 
p,ut in accordance wit h t he directions of t he party 
of the first part. 

4. :Xot to employ any person, firm or corporation 
oth er t brrn t he second party during t ile continuance 
of t llis ag-reement to tan any horse hide butts for 
ena mel finish. 

The party of t he second part agrees : 
1. 'l'o receive from the party of t he first .part as 

shipped by it an average of 200 dozen hor se-hide bu tts 

10 

20 

ao 

4 11 
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a day for one calendar year exclusive of Sundays and 
legal holidays and to pay all freight charges for ship-
ping said butts from New York City, Philadelphia, 
Pa., or Camden, N. J. to Newark aforesaid. 

2. 'l'o tan the shells of all horse-hide butts received 
from t he party of the first part during said calendar 
year with bark tanning and finish t hem into "Cordo-

10 van. " 

20 

30 

3. 'l'o tan in chrome the shanks of a ll horse-hide 
butts received from the party of the first part during 
said ~alendar year and finish witl.J a smootl.J finish 
so that they ca 11 be japanned, all of sa.id shanks which 
are suitable for japanning; and to finish all of said 
shanks that are unsuita ble for japanning with a dull 
finish snitabl e for topping stock. 

4. 'l'o do a ll work clone under this contract in a 
first class l!lanner and to make from all horse-hide 
butts 1·er-civecl f'l ·orn the party of the first part ,,·ithin 
said yea.r, merchantable leather of as good quality as 
can he produced from the raw stock received from t he 
pmty of the first pa1-t. 

5. 'l'o keep all horse-hide butts received from th.e 
party of the first part under this contract during said 
calendar year, in sured fully while in his possession 
in companies satisfactory to the party of the first pal't, 
all policies to be made payable to t he party of t he 
first part, and deliver ed to i t when issuecl 

6. 'l'o measure a ll skins tanned under this con-
tract and mark the measure on eac h skin, and to paek 
them when finished in suitable packing cases to be 
J)l'Ol'ided by him to deliver them free on bonrd to 
1·ailway cars at Newark aforesa id and ship them 
,,·herever dirPctecl by t he paity of t he first part. 

7. Not to tan during t he continuance of this agree-
ment any hol'se-hide butts especially trea ted aucl pre-
pared for ena mel fini sh for any person, person~ or 

40 corporation except the party of the first part. 
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It is fn1·ther 111utually agl'eed that 
(l) The pai·ty of the ~econd part shal.l uot lie 

li ahle fol' failure to JJCI·fonn or delay in the pe1·form-
a11ce of auy of the agree lllen ts herein r:ontainccl which 
may be occas io11 cd by reason of an~' fir e, strike among 
hi s e1nplo.,es, Act of Goel or auy othel' unavoidab le 
occuneucc•. 

(2) 'l'l,e party of t he fast part shall not be li able 
for f·he llOn clelivel',Y of sufficient horse-hide butts in 
accol'dance \\'ith the fit·st sect ion of t his agreement 
owi 11g to unavoidable cau~es, preventing or delaying 
t hP importation of t he same, pl'oviclecl that the partJ' 
of' the first part can show that it has placrcl onlcrs for 
said horse-hide butts in sufficient quan t ities and at a 
propel' t ime to ensure ti 111 ely cleliYel'~'- The party of 
f·he first pai·t shall also not be held liable in case of 
fil-e, stt-ike among its employees, Act of Goel or any 
othe1· unavoidable occunence at its factory. Auel in 
case of a strike or fire whi ch affeds t he party of the 
first pal't, the party of the second part, upon clue 
noti ce, shall not wo1,k in any horse-hide butts until 
snch conditions are remowcl, whi ch shall be clon e 
11·ilhin a reasonable time, bu t shall work out and 
,leliver all skins in process of 111 anufact111·e. 

I:-; 1'1rnrnss 1''rm1rn0b' the patty of the second part 
has hereto set his hand and sea l and the party of the 
f'irst part has caused its corporate name to he signed 
and its seal to be affixed hereto by its President ancl 
'l'reasnre1' hereto duly a uthorir.ed t he clay and year 
first above written, this instn1ment being executed in 
clnplicate. 

ALHER.T A. GUIGUES. 
1'1itness 

.T, L. E LLIO'Fl' . 

CORONA KID COMPANY, 
B . E . BAKER, Pres. & T-reas. 

( Seal of Corona Kiel 
Company of Mass.) 
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EXl II BIT P . 2, 
Oct. 31 2.100 lbs. Butt Spts. 

5co ,; side 
Nov. 
Nov. 

1300 Butt ., 20 

Ck 730.10 Disct. q.90 

9 1700 lbs. Butt spts 20 
12 2800 ,. 20 

15 Cash 882. Disct 18.co 

16 2-tCO lbs. Butt Splits 20 
18 567 r " Shank Splits 20 
19 18oo Butt Splits 20 
21 Cash 1934.72 Disct. 39,48 

Nov. 23 1900 Butt Spts 20 

3 roo 20 
29 Cash g8o. Disct. 20 

28 

29 
Dec. 2 

6 
10 
13 
17 
22 

Dec. 
17 

Dec. 30 

Dec. 31 
1905 

Jan. 3 
5 
7 
II 

14 
r9 
2 1 
3I 

Feb. 

646 
16oo 
193 

IOCO 

2100 
2300 
2000 
2100 

Dz. 

Dz. 
lbs. 

Sk Splits 

Sk 
B 

20 

20 
20 

20 
20 
20 
20 
20 

3000 '20 
Cash 2000. Disct. 9. 
Cancel Inv. r 1/29 
Check Sgo.21 Disct. 49.99 

2500 lbs. B. Spits 

649 pcs. Buffgs. 
2000 l],s. B. Splits 
800 " 

1300 
r8oo " 

20 

20 
20 
20 

20 
16oo ,. 20 
8oo ,, 20 

Ck TOOO, 
248.6o All Butt Spts goo. Disct. 43.85 

Sept. 20 4 146 dz. Bfgs. r97388¾ ft. 2¾ 
I062 Dz. Pick. Butt splits at 1.50 

25 II58 " 1.50 9/21/23 
3o8 ,, I.00 
+-1-5 r.50 

.J II Sept. I4 Ck 1500 Sept. 20 ck-3000 
26 Ck 873,9r Disct. 54.28 
29 Ck r500. 

Oct. 3 r500. 
ro All Pick Butt Splits 250 
" Ck 974.,10 Disct. Sr.10. 

3,10, 
560. 

48o, 
1134.10 

36o. 

380. 
620. 

129.20 

320. 
38.00 

200. 

420. 
46o, 
400. 
420. 
6oo. 

.38.60 

500. 

3:2--15 
..j.00. 

r6o. 
260. 

36o, 
320. 
i6o. 

5.µ8.r9 
1593. 
1737. 

975,50 
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EXHIBIT P. 3. 
Ko. 6372. 

J . Lichtman. 

Ne,rnrk, N. J ., Dec. 28, 1904. 
Pay to t he order of A. A. Guigues 
Eight Htmdrecl, ninety 21/ 100 Dollars. 

J . Lichtman, lO 
A. Lichtman, Atty. 

To Essex Couuty :;\"ational Bank, 
:Kcwark, N. J. 

$890. 21/ 100 

So. 5321 

Endorsed "A. A. Guigues." 

EXHIBIT P. 4. 

J . Lichtman. 

Newark, N. J ., Dec. 2, 1D04 . 
.Pay to t he or der of A. A. Guigues 
Two 'l'housaucl 00/ 100 Dollars. 

J. Lichtman, 
A. Lichtman, Atty. 

To Essex Coun ty National Bank, 
Newark, N. J. 

$2000 00/ 100 

E ndorsed "A. A. Gui gnes." "Albert A. Guigues." 
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No. 6430 
EXHIBl'r P . 5. 

J. Lichtman. 

~ewark, N. J., Jan. 30, 1905. 
Pay to the order of A. A. Guigues 
One Tlwusand 00/ 100 Dollars. 

J. Lichtman, 
A. Lichtman,.Atl_v. 

'ro Essex County National Bank, 
Newark, N. J. 

$1000.00/ 100 

· Endorsed "A. A. Guigues." 

No. 6444 
EXHIBIT P. 6. 

J. Lichtman. 

Newark, N. ·J ., Feb. 6, 1903. 
Pay to the order of A. A. Guigues 
'rwo hundred fonrty-eight 60/ 100 Dolhus 
In settlement of account till date. 

J . Lichtman, 
A . Lichtman, Atty. 

30 To Essex Coun ty National Bank, 

40 

Newark, N. J . 
$248.60/ 100 

Endorsed "A. A. Guigues." 
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EXH LBI'l' D. 23, :\U .. Y 2-[/12. 

:X1rn· J El!SBY, 88 . 

Th e State of New Jersey, to t he 
S hrl' ifi' of th e ('onnty of ER~ex, GrmE'l'-
r:s:<;: \Ye cornrn a ud you to summon 

A lhr r t .L Gnignrs, to he and appear before t he E'n-
p1·cmc ('om-t of t)1 p State of Ne 11· Jersey, to he h eld at 
Trenton, in a nd 1'01· sa id State, on t he C'ighteenth day 
of :II m·eh, l!JO\ to ans1Ye1· unto J uliu s Lichtman, 
plaintiff, in ai 1 a ction upon contract \\"h er ein t h e sa id 
plain t i ff dai111 s f1·om the defen cl:rn t seventy-fi ve t hou-
sand doll,n·s, ai1 cl hn rn yon t hen t here t lli s 11Tit. 

Witn ess, \\'illiain R. Gum111erc, Esq uire, Cl li ef Jus-
t-i.ee, at 'l'rcnton a f'or csnicl, the ninth day of March 
in the .vc,n nineteen lnm clrecl and five . 

\V:\I. RIKER, JR., 
Clerk. 

LI'.IJ.I IH"lff, J)Rf' l ' E & PAULES, 

A tt;orne!J8 . 

hr1·e!,_y appoint and depute \Vulter D ixon to serve 
t he 11· it.hin IITit . 

\\'itne~s my hnn cl a n d sea l t hi s 9 cla)' of :\larch, 
1903. 

\\' ILLlA:\I C. XICOLL, (s1,A1,) 
S l, er-iff. 

SPned the ll"i t h in Snmmons on t he withi n named 
l)pf'en rlm1 t :\f ureh 9, 1D05, by leavin g a true copy 
l.hert>of nt hi s nsnn l place of ahocle. 

\VILLIAi\I C. ~IC1OLL, 
S heriff. 

B .1' \VAL'l'ER DIXON, 
Special Dep-u.ty. 

10 
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Kew Jersey Supreme Court of the 
eighteeu th day of March, in the Year 
One Thousand Nine Hundred and Five. 

ESSEX Cou.\/'rY, ss. 
Albe1·t A. Guigues, the defendant in t,his suit, was 

summoned to uuswe1· unto Juli.us Lichtma11, the· 
plain t iff herein, in an action upon contract, and there-

10 upon the said plaintiff by Lindabury, Depue & Faulks, 
his attorneys, complains for that whereas, heretofore, 
to \Yit, on the t\\·enty-sixth day of July, One Thou-
Rand nine hundred an(l four, to wit, at Newark, in 
the said county of Essex, by a certa in agreement in 
ll'riting signed by the said plaintiff and defendant, 
a copy 11·hernof is annexed hereto ma.i·ked "ScheclulP 
A," the sa id clel'enclant in consideratio n t hat the sa id 
plaintiff at the special insta11ce and re(Juest of the 
said defendant, \rnuld buy of the said defendant a 

20 certain large (Jtrnntity of shank spl its, to wit, H\00 
dozen, at and after the rate or price of 35 cents by 
the dozen for every dozen of said shank splits to hf' 
therefor paid b,y the sa icl plaintiff, and a certain large 
quantity of butt spli ts, to \Yit, 200 tons, at and after 
the rate or price of 15 cents by the pound for every 
pound of said bntt splits to be t herefor paid by tlw 
mill phlintiff less a discount of 2% for cash upon thE' 
terms that the plaintiff Rhould take the Raid goods 
as faRt ns thf' rlefc11dant should make them and that 
the defrndant Rhould fmnish the same until the said 
order ll'aS filled, the said defendant promised an,l 
undertook Lo make and deliver the said goods within 
a 1·casonable time after the making of the sa.id agrPe-
ment, to wit, the 26th day of Jnly, 1904. And the 
said plaintiff in facts says that he, relJ'ing on the Rairl 
promise and nnders'tanding of the said defendant aml 
in hopes of t1he faithful performance thereof, did then 
nnd there in and by the said agreement, buy the Rrlid 
goods of t he said defenda11t npon the terms aforesaid 

40 
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and tlid p1·omise aud unde1·take to accept the sarne 
and pay therefor at the rates or prices aforesa id. 

And the said plaintiff in fact sa.vs that althongh 
th e said defendant in furtherauce 0£ his said promise 
and un tlertakiug so macle by l, im as afor~said, after-
wards, to wit, 011 or before t he te11llt <lny of August, 
lHOJ,' macle ancl delirnrcd to the said plaint iff t he 
said 1300 doze11 shank spli ts and three tons of the 
said butt splits and t he said plaintiff pnicl to the said 
tlefendant the saicl prices so agreed upon 1.herefot·, and 
although a reasona bl e time fo1· the makin g and deliv-
c•1·ing of the r esidue of the said hntt splits has long 
since expil'ecl, to "·it, before t he tom111 eneP111e11t of 
llii s sn it, and th e said clefencl:rnt onp;ht to, conlcl and 
mig•h t hn ve delfrerecl the residue of the sa id butt splits 
to t he said plaintiff, and although the said plainti fl' 
,ms ready and will ing to receiYe the resi"due of the 
said butt splits and pay the said price so agreed upo11 
therefor, to "·it, n t Newark, in the said Couuty of 
Essex, yet the said defendaut, not regarcl in g his said 
p1·omises and undertakings so by h im mucl e as afme-
"n i<l wit!, regard to the 1·esidne of tlie sa icl lm1.t splitR, 
l1rt l.h not (although t he sa id clefenclnnt ,rns aftcr-
1n1rcls to wit, 011 the 2-±th clay of ,111'.\'HRt , l!JOJ, aml 
oftentimes since, to ll'it, at Nell'm·k in 1h r Raid Coun ty 
of Essex, requested b;v the sai cl plninl"if'f 1o clPlil·er 
lo I.he sa id pla intiff' t he r esidue of 1"11e sai d lmtt splitR 
aec-01·cling to his promise and nncl c1tnking so b;v the 
1l efencl nn t in that bPha l f nrn<le as nfm·esn icl ) yet cle-
live1·ed the rrsiclnP of the saifl hnU spli ts or ,rny part 
1·hc1·cof to the snicl plaintiff, lmt so 1o do !,nth wholly 
refnRecl and still cloth 1•efn se, to \l' il·, at °X<•,nirk, in t·he 
~aicl Connty of EsRex. 

, \ 11 cl the said pla in t iff fnrtl,er saith that af ter the 
mnk ing of the said agreeml'nt with t he sn icl cl rfencl-
ant as aforesaid, to wit, on the 28th clay of .Jnl~•, 
1904, he, the said plaintiff, confi cl ing- in 1-he said prom-
ise and nnclertaking of the sni1l defrndant antl ex-
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cepting lJi s performance tJhereof, to· wit, at Newark 
i11 the said County of Essex, did make and enter into 
a certaiu bargain and agreement, to wit, with Nickels-
burg Br os. & Co., a body corporate, for tlJe sale to it 
of the said goods so as aforesaid agreed to be made 
and delivered by the said defendant to the said plain -
tiff as aforesaid at a certain rate or price, to wit, 26½ 
cents per pouml, and for want of the said residue of 
t he said goods and because other goods of the same 
kind could not be obtained the said plaintiff "·as 
forced and obliged to fail to deliver the said residue 
of the said goods to the said Nickelsburg Bros. & 
Co. ll"hi.ch the said defendant ought to have delivered 
to the said plaintiff as aforesaid and thereby the said 
plaintiff hath sustained great loss, to wit, a loss 
arnonnting to lhe sum of $75,000, to wit, at ::-{e"·ark 
in the ~a id County of Essex. 

And 1Yhereas also, heretofore, to wit, on the twenty-
fourth clay of August, in the year One thousand nine 
hundred and four, to wit, at Newark, in the said 
County of Essex, by a certain other agreement in.writ-
ing signed by t he said plaintiff and defendant, n copy 
w·hereof is annexed hereto marked "Schedule B," the 
said defendant in consideration that the said plain-
tiff at the special inRtance and request of the said 
defe11dan t, ,,.ould buy of the said defendant all such 
goods dassed a~ Split Horse Butt grains as the said 
defenclaut might make for one year from the first clay 
of Septern be1·, nineteen hundred and four with the 
privil ege of another year under the same conditions 
after the expiration of the first year, at and after tlw 
rate or price of twenty cents per pound for ever? 
pound of sa id Split Horse Butt g1·ains to be tl1erefor 
paid by the said plaintiff in weekly payments less a 
rliscount of 2% for cash, the said defendant promised 
and undertook to furnish and deliver all be rniglit 
make of Ruch goods for the time aforesaid, to wit, one 
year fr-0111 the first day of September, nineteen 111111-
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<lrecl and four, 11·ith t he p1·i;·ilege of another year 
under ihe same conditions. 

Auel the said plaintiff in fact says that he, relying 
ou the said pro111ise and understanding of t he said 
defendant ancl in hopes of the faithful performance 
the1·eof, did then and there in and by t he sa id agree-
ment, buy the said goods of the sa id defendant upon 
the terms aforesaid and did promise and undertake 
to actept the same and pay therefor at the rate or 
pr ice aforesaid. 

And the said plaintiff in fact says t hat althou gh the 
sa id defendant in furtherance o[ hi s sa id promise and 
undertaking so made by him as aforesaid, after"·arcls, 
to wit, bet\\·een thesairl fil-st day of Srptrmber, 11inetee11 · 
I,nnclrecl and four, and the fiftee11t h day of Janu,uy, 
nineteen lnrnllrecl and five, made and de lil"e1·ecl to the 
said p laintiff thirty-seven tons of the said split Horse 
Butt gTains and the said plaint iff paid to the said 
defendant the said pr ice so agreed upon therefor, and 
although the said defendant, after the said first day 
of September, nineteen hundred nnd four, and before 
t he commencement of this suit, 111acle a large (]Uantit.Y 
of' thP snicl goods, to wit, seventy-five tons, and the 
~n id defenclan t ouglit to ha Ye rlel ivrrecl to t he plaiii'-
tiff thr r es idue of the said goods, to wit, thil-ty-eight 
t·ons, and althoug,h the said pla intiff \\·as ready and 
willing to receive the residue of the said goods and 
pa? t he said price so agreed upon thrrrfor, to wit, at 
X e"·ark, in t he said Connty of Essex, ~,et the 8aicl de-
fendant, not 1·egnrding his said promises and unde1·-
1·,.il;ings so hy him made ns aforesaid with regal'Cl to 
the residue of the said goods, hath not (altho11gl1 
tlte said defendant was aftenrnrclR, to wit, on the 
fir8t day of FPhrnary, nineteen hnnclred and four, and 
oflentimrs since, to "·it, at ~ewark in the said County 
or Essex, rerpiestecl by the said plaintiff to deliver 
to the 8airl plaintiff the residue of the said goods ac-
eorrling to hi s promise and umlertaki11g so by the 
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llefe ndant i11 that behalf made as aforesaid) yet de-
livered th e residne of the said goods or any part the1·e-
of to the said plaintiff, but so to do hath wholly re-
fused and st ill dot.h refuse, to "·it, at Newark, in the 
said Co unty of Essex. 

And tlte said pla intiff further saitih that after the 
maki11g· of the said agreement with the said defendant 
as aforesaid, to wit, on the first day of September, 
ni neteen huud1·ed and four, he, the said plaintiff, con-
fiding in the said promise and undertaking of the 
8aicl defendant and expecting his performance there-
of', to "·it, at :'<e\\"ark in the said County of Essex, 
did make and enter into a certain bargain and agree-
nte11t, 1o wit , with :'<ickclsbnrg Bros. & Co., a body 
cor·poi-ate, fo1· the sale to it of the said goorls so a~ 
afore~uid agreed to be delivered by the said defendant 
to the said plaintiff as a.foresaicl at a certain rate 
or price, to wit, twenty-six and one-half cents per 
pound, nnd for \\·ant of the said residue of the said 
goods aml bceanse other goods of the same kind could 
not he obtained the said plaintiff ,,·as forced and 
obliged to fail to del iver the said residue of the said 
goollS to the mid i\'iekelslm rg Bros. & Co. which the 
sa id defe11darrt ouglit lo haYe delh'ered to tlre sa i<l 
plaintiff as aforesaid, and tlrereby the said plaintiff 
hath sustainerl great loRs, to wit, a loss arnon nting 
lo tlre sum of sr;-cnty-fivc thousand dollars, to wit, 
at Ke1rnrk in the said f'omrty of Essex. 

r\ml whereas also, heretofore, to wit, on the twenty-
fonrth dny of Angust, i.n the year one thousand nine 
hundred and four, to ''"it, at Xewark, in the said 
County of Essex; h~, a cPrtain other agreement in 
\\Titi.ng signed by l·lre said plaintiff and defenfl:rnt, a 
copy whereof is annexed lrereto marked "Schedule B," 
the said defendant, in consideration that the sa id 
plaintiff at the special instnnce and reriuest of tltP 
said defendant, ,rnuld buy of the said defendant all 
such goods dassed as Split Horse Butt grains ns the 
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said defendan t might make for one year from t he first 
<lay of September, nineteen hunch·ecl and four, with 
the privilege of another year under the same con-
ditions a fter the expiration of the first year, at and 
after the rate or price of tweut;y cents per pound for 
eYery pound of said Split Horse Butt grains to be 
therefor paid by the Ra id plaintiff in weekly pay-
1nents less a discount of 2% fo1· cash, the said defend-
ant promised and undertook to furnish and deliver 
all he might make of such goods for the time afore-
said, to wit, one year from the first clay of September, 
ni neteen hundred and four, "-ith the privilege of an-
other year under the same conditions. And the said 
p laiutiff in fact says that he, relying on the said prom-
ise and undertaking of the said defendant ai1cl <in 
hopes of t he faithful performanre thereof, di.cl then 
ancl there in and lJy the. said agTeernent, buy the 
said goods of the sa id defendant upon the terms afore-
said and did promise and undertake to accept the 
Rame and pay therefor at the rate or price afore-
said. 

A.ml the said plaintiff in fad says that at the time 
of the making of the sa.i.cl last mentio ned ng1·eement, 
to wit, the said twen ty-fonrth dny of A ugnst, uine-
teen lnrndred and four, the said defeDcla nt 1Yas en-
gaged in the business of curing and tanning hideR 
and leather and co11cluctecl and operntecl a tanner~• 
and plant fo1· the ca.nying on of ·snc-h lmsiness, to wit, 

10 

20 

at Newai·k in the said County of Essex, and that from 30 
the clay last aforesaid to the ,·olll menc·en1ent of t l1 is 
suit the said defendant continued 1o coml uc·t the said 
business and to operate the Raid tm1uer ,v and plant, 
and that during the sairl t ime the said tannery and 
plant could and might reasonably hnrn made anrl 
produr·ed a large quant ity of Raid Split Horse Butt 
g-rains, to ,yit, seventy-five tons, to ,Yit, at Newark 
in the said Connt;v of Essex. 

Aud the said plaintiff in fact sn_vs, that although 
the said defendant in furtherance of his sai<;l promi se 40 
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aud undertaking so made by him as aforesaid, after-
" ·ai·ds, to wit, between the said first clay of SeptemLer, 
nineteen hundred a11cl four, a11d the fifteenth cla;y of 
January, ni ueteen lnmclred and five, made and clelil'-
ered to the said plaintiff thirty-seven tons of the said 
Split Horse Butt grnins and tlie said plaiutiff paid 
to t he said defendant the said price so agreed upon 
the1·efor, a11cl althqugh the said defendant, after the 
Raid fi r-st day of September, nineteen hundred and 
four, aud before the commencement of this snit, con-
timwd to condnct his said business and might reason-
ably ha1·e made a large quantity of the said goods, 
to ,,·it, seventy-five tons, and the said defendant ought 
to have made and dcl iverecl to the plaintiff the residue 
of t he said goods, to "·it, thirt,v-eight tons, and 
a lthough the said plaintiff was ready and \\'illing to 
rece i;-e the residue of the said goods and pay t he 
said pr ice so agreed npon thei-efor, to "·it, at Kewark, 
in the said Count~,. of Essex, ~,et t he said defendant, 
not regardin g his said promises and undertakings so 
by hint made as aforesa id bnt conh-iving and fr-an<l -
ulently intending to deceive and defraud the sa id 
plaintiff (although tha said defendant was a.ftei--
warcls, to "·it, on the first clay of February, nineteen 
hundred a ncl four, mid oftPntirnes since, to wit, at 
Newar k in t he said Coun ty of Essex, requested by 
the sa id plain t iff to ma ke and deliver to the said 
plaintiff t he ~aid goods according to his prom ise ancl 
nncle1'taking so by the defendant in that behalf mnde 
as afor esa id), to \Yit, on tlw fifteenth day of Jannar?, 
nin eteen hundred and five, ceased to make and deliver 
the said goods to the said plaintiff, but so to make and 
deliver the same other than as aforesaid hath wholly 
refnsecl and still cloth refuse, to wit, at Newark, in 
the said County of Essex. 

And the said plaintiff fu 1' ther saith that aftPr the 
making of the said ag-reement with the said defendant 
as aforesa id, to wit, on the first clay of September, 
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nin eteen hundred a nd four, h e, t he said plain tiff, con 
fiding in the said promise and m1 dertaking of t he 
said defendant and expecting his performance thereof, 
t·o wit, at Newark, in the said County of Essex, did 
make and enter into a certain bargain a nd agreement, 
to wi t, with Nickelsburg Bros. & Co., a body corporate, 
for the sale to it of the said goods so as aforesaid 
agreed to be delive1·ed by the said defendant to the 
said plaintiff as aforesaid at a certa in rate or price, 
to wi t, twenty-six and one-h alf cents per pound, and 
for wa nt of the said residue of the sa id goods and 
because other goods of the same kind could not be 
obtained the said plaintiff was forced and obliged to 
fa il a nd deliver t he said residue of the said goods to 
the said Nickelsburg Bros. & Co., whi ch the said 
defenda nt ought to have delivered to the said pla intiff 
as aforesaid, and thereby the said plaintiff hath sus-
tained great loss, to wit, a loss a1no1mting to the sum 
of se.-enty-five thousand dollars, to wit, at Newark 
in t he said County of Essex. 

And whereas, also heretofore, to wi t, on the t wenty-
l'ourth clay of August, in the year one thousand nin e 
hun dred and four, to wit, at Kewark, in the said 
Co nn ty of Essex, hy a cel' ta in othel' ag1·eement in ,n>it-
ing, signed by t he said plaintiff and defernla nt, a copy 
whereof is ann exed hrreto, marked "Sch ell nle fl," the 
said defendant in consideration that the said plaintiff, 
at t he special instance and request of the said llefencl-
ant, would buy of t he said defendant a 11 such goods 
d assed as spli t horse lmtt g1·a ins as the sa id defend-
ant mi ght make fo1: on.I? ycat f1 ·om t,hp fi l'si' clay of 
September, nineteen hundred and four, with t he priv-
ilrge of anothrr year nn der the RHme conclHions after 
the expirat ion of the first year, at and after the rate 
01· priee of t,Yenty cents per pou nd for every pound 
of said split horse bntt gra ins, to he pa.id by the said 
plaintiff in weekly payments, less a discount of two 
per cent. fo r cash, 1-he said flpfendant ptomi sed and 
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undertook 1.o furnish and deliver a ll he might rnal;e 
of suc h goods for the time aforesaid, to wit, one year 
front t he first clay of September, nineteen hund1·ed 
and fom·, with t he privilege of another year under the 
same con ditions. And the said plaintiff further avers 
that t he said defendant then and ther e Ullclertook an<l 
1.o the said plaintiff then and there faithfully promised 
that such gootls to be fum ished and clelirnrecl by t he 
said defend.mt to the said plu ill lif'f, should be of a 
rn el'(·ha ntable qual ity, aucl the sa id plaintiff in fact 
says that he, relyillg upon the said promi se and uncler-
~aking of t he said clefencl u11t alltl in hop<>s of the fa ith-
ful performm1ce thereof, di d then and the1·e, ill and 
by the said agreement, buy the said goods of the said 
defendant upon the ternrn aforcsairl, and did promise 
and undertake to accept the sn 111e and pay thPrefor 
at the rate or price aforesaid. 

And the said plaintiff in fact says tha t the sn id 
clefelldant, contriTing and fraudulently intending- to 
injure the said plain t iff in thi s behalf, did not, nor 
11·oulcl perform or regard hi s sa id last mentionecl 
promi se and undertaking, so by him made in rnanne1· 
and form aforesaid, but t hereby craftily a ll d subtly 
intending to deceive the sa id plaintiff, did deliver to 
the said plaintiff a la rg-e qua ntity, to wit, twenty to1rn, 
of the said last mention Pd goods, whi ch "·ere not at 
the t i111 e of delivery therrof by the said clefenda11 t 
to t he sairl pla intiff of a rnerchantnble rprnlit:v, but, 
on the contrary, contain ed a rn uch g-reater qnanti1y 
or amount of oil or oily substances tlu111 they renson-
ably and propel'ly should haxe co ni·a i1wrl, wh ereby 
the weight t hereof was greatly and unreasonably in-
creased, and by reason thereof the ~a id plain tiff hath 
lost a great amount of ben efit, profit ancl advantag-e 
which he otl1 erwise might and wonlrl ha ve derived 
and acqu ired t herefrom, to wit, to the amount of five 
thousand dollars, to wit, at Ne,rn1·k, in the said 
County of Essex . 
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To the damage of the said plaintiff se1·enty-five tl ,ou-
sand dollars, and therefore he brings his snit, &c. 

LINDABURY, DEPUE & FAULKS, 
1-ltton1cys fur l'/ai11tijJ. 

To the above named Defendant:-
PLEASE TAKE l\0'l'ICE that the followi11g ul'e copieR 

of the several agreements in writing referred to in 
the foregoing declaration as annexed thereto, . and 
upon "·hich the said declaration is fonncled :-

SCHEDULE A. 

A1bert A. Guigues, 
Leather Manufacturer, 

Ferry, l\Iadison and Monroe Sts., 
Ne,rnrk, N . . J., Ju ly 26th, 1904. 

Jul ius Lichtman 
I take your order for 1500 Doz. Shank Splits at 

.35c. doz., and 200 tons Butt Splits at 15c. per lb. 
spot cash less 27a, you to take tbem as fast as I make 
tbem and I do furnish until order is filled. 

ALBERT A. GUIGUES, 
JULIUS LICHTMAN, 
A. LICHTMA~, 1ltt!). 
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SCIIEDULE B. 

Albert .'L Guigues, 
Leather Manufa cturer , 

Ferry, Madison and :\louroe Sts., 

Newatk, :N. J ., Ang11 st 2+, 1!)04. 

J . L icht man, Esq ., 
I agree to furnish all I make of such goods classed 

as Split Horse Butts grains, for the sum of .20c. per 
pound, for one year from September 1st, 1904, with 
the privilege of another year under the same con-
ditions after the expir:1tion of the first year. 

27o discount for spot cash in ,yeekl.i• payments. 
ALBER'!' A. GUIGUES, 
J. LICHTMAN, 
A. LIGII'I.'1IAX, Attv. 

LINDABURY, DEPUE & FAULKS, 
Attonievs for Plai11tiff. 



11) 

Ji)xh-i,b,it P. 7. 

EXHIBIT P. 7. 

Kxow ALL i\IEi\ BY THESE l'RESEXTS, 'l'hat Cornna 
Kid Company, a corporation duly organized and ex-
isting under and by virtue of the La "·s of t he Common-
wealth of Massachusetts, in consideration of the sum 
of One Dollar lawful money of the Uuited States, to it 
in hand paid before the sealin g and delivery of these 
presents, the receipt whereof is hereby acknowledged 
and other good and valuable considerations, has so ld, 
assigned, transferred and set 01·er, and by t hese pres-
ents doth sell , assign, transfer and set over ·unto t he 
Corona Kid Manufacturing Company, a co1·porn t ion, 
duly organized and existing unde1· and by vir tue of the 
Laws of the State of Maine, its succe8sors and assigns, 
a certain claim against Julius Lichtm an, Abe Licht-
man and Julius Lichtman & Son, all of Newark in the 
County of Essex and State of New Jersey, ar ising out 
of cei:tain irregular transactions bet\1·een the fore-
going parties 1Yith Albert A. Guigues and A lbert A. 
8 uigues Leather Company respediYel~, as to personal 
property belonging to t he said Corona Kid Co., and it 
doth hereby constitute and appoint the sa id Corona 
Kiel i\Ianufacturing Company, its sut~PRsors and as-
Higns, its true and lawful attor ney and attornp_vs 
in·evocable, with full power of sub:stitnti on and re-
rncation, for it and in its nam e 01· ot h(•n1·i,:r, fo1· it8 
or t heir own proper use and benrfit, lrn t at it's or 
t heir 01\'n cost, to ask, demand, 8Ue for, <"Ollect. re-
.ceive, compound, dischm·ge, and give acf)uittan ee for 
the same or any part t hereof, and in its na111 0 or 
otherwise, to prosecute and 11·i.thclraw an_v Ruif·,: ·ot 
proceedings at law or in ef) uity therefor. 

IN vYI'J'NESS W HEREOF the ,:a id Coron a K id Com-
pa ny has caused these presents to be signed in i tR 
nam e and on its behalf a nd its c-orpornte sea l affix ed 
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by Benjamin E. Bake1·, its T1·ea8ure1· her eunto rlnly 
autl10rized tli is 20th day of June A. D. 1910. 

Attest: 
E . M . CHESLEY. 

CORONA KID COMPANY, 
BE.\'.JAMIN E . BAKEH, 'l'rea..s. 

(SIML.) 

COAHIOl\WlMUl'H OF i\I.\SSACHUSlifI•rs, 
COUNTY OF SUFFOLK. } 88. 

On the 20th day of June A. D. 1910, before me per-
sonally came Benjamin E . Baker, 'l'reasmer of Coro11a 
Kid Company to me known and kno11·n to me to be 
the individual described in and wh o executed the 
foregoing instrument and he duly acknowledged to 

20 me that he executed the same. 
JA~IES Cr-mJS'l'lE. 

Nota ·ry Publ ic. 

My Commission expires Apr. 16th, 1914. 
(SEAL.) 
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40 



New Jersey Court of Errors and Appeals. 
CORONA KID COMPANY, suing for 

t he use of CORONA KID i\IANUFAC-
'l'lJmNG COMPANY, 

P latiutiff', Defc11clant -in EJ1Tor, 

vs. 
JULIUS LICHTMAN, 

Defcnclu11t . P/ui nti/f" -i 11, Ji}rro-r. 

In Tort. 
Tii Error. 

Brief for the Plaintiff in Error. 

Facts. 
Tbis action ,ms instituted to rec-<n·er damages for 

the alleged conYersion of certa in port ions of horse 
butts shipped by the plaintiff to one Albert A. Ouigues 
for ta nning. 

'J'he declarnt ion is the oNlinm·,y for m of declaration 
i11 trui:er, and clnin,s cla 111 ag·es to t hP cxtPnt of twenty-
three t housand clolla1·s. It further nllcges au assign-
ment by fhe pla in t ;ff to t he Corona Kiel i\Canufa.ctnr-
ing Company, for ll" hose benefit the pla intiff sues, of 
its cause of action against t he defendant. 

To t he declaration t,rn pleas ll"ere filed, one the gen-
eral issue, and the other a traverse of the assignment. 

'l' he facts as cleYelopecl at the trial by the p laintiff 
sholl" tl1at in t he> spring of nineteen hundred and fonr 
the plaintiff had entered into an agreement with Al-
bert A. Guigues, 11·hif-h was, on or about the thirtieth 
day of June, nineteen hundred and four, reduced to 
writing, by which the plaintiff agreed to ship to Albert 
A. Guigues for tanning horse butts-that portion of 
1he horse hide covering t he flanks and hind legs-in 
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quantities averaging two hundred dozen a day, which 
butts Guigues was to tan in order to obtain two prod-
ucts-condovan leather from the so-called shell por-
tion of the butt (that portion remaining a.fter the . 
shanks, or hide covering the legs had been removed), 
for ten cents per squm·e foot; and the grain or hair 
side of the shanks for japanning, or shoe topping 
stock, at five cents per square foot. 

'fhe cordovan manufacture involved tanning in 
what is known as bark tannage, the shank grains in 
what is known as chrome tannage. 

It appears from the evidence that the process of 
making cordovan leather, theretofore generally in 
practice and contemplated by the parties to the agree-
ment, was as follows: After certain preliminary pro-
cesses for depilatiug and cleaning the hide, and after 
the sha.nks had been cnt off, the whole butt \\·as placetl 
in the vegetable or bark tanning solution and tanned 
into leather. 'l'he corclovan ,ms then obtained l:y ,11.~1·-
ing the grain or hair side of the butt on a shaving ma-
chine until a hard bone-like substance, known as the 
shell, contained "·ithin the butt, wa, nearly uncov-
ered, a very thin portion of the grain being lPft on:1· 
it. 'l'he tanned butt ,ms then similarly ,crnpeu or 
shaved on the inner or flesh side until it ,rn~ R111ooth 
and level, and the product thns obtained m1s finishe<l 
upon the flesh side, making the completed condovan. 

It further appears that Mr. Guigues, after the mak-
ing of the contract, had the idea that it might be poR-
sihle, instead of shaving the butt, as had tberetofo1·e 
been clone, to run it throug·h a splitting 111nchi11e, 
whereby, instead of obtaining small and worthlrs, 
scraps, a continuous pi Pee of leather, of very light 
1Yeight, it is true, but still of Rnfficient suhstance an<l 
dimension to have commercial value, might be ob-
tainecL 'l'his process of splitting was thereupon in-
stituted at the Guigues plant, and a proclnct variously 
called bntt buffings and grains from cordovan was pro-
cluc<:>cl. 



Similarly, the shanks which had been cut off from 
tile butts w(lre split to obtain a uniform grain, the flesh 
side of t he shank thuH obtained being t he sha nk split 
referred to in the declaration. 

It is to these articles thus produced and alleged 
by t he plaintiff to have been sold !Jy Guigues to tile 
defendant that the plaintiff herein asserts title and 
the r ight to corn pensation for their conversion. 

On the main question of the conve1·sion the plaintiff 
swore four witnesses, Benjamin E. Baker, the presi-
dent of the company; Theodo1·e E. Conway, who 
claimed to have Ileen the superintendent of the Gui-
gues factory during the period of operation; Joshua 
L. Elliott, a bookkeeper at t hat p lace, and Frederick 
C. Li!-uster, a. salesman. 

Mr. Baker's testimony was confined c- hi efl? to a 
statement of the dealings !Jet\1·een the co111pauy and 
)fr. Guigues, the making of the original cont1·act, t he 
subsequent alleged verbal rnod ificatio11 of it, and two 
conversations with i\Ir. Guigtws, relating to alleged 
shortages in t he goods received, aud explanations 
concerning t hem given by Guigues. He also testified 
as to the large quantit ies of butts whi ch 11·ne being 
shipped to the Guigues factory, bnt this testimony 
was of the most indefinite character. 

His testimouy, ho11·ever, co1wer11ing lhP a lleged 1·c1·-

bal contrac-t, inasmueh as under the (·lwrge of' t l, P 
court this modification was given an undne im port-
ance, should he explained in some detail. It appears 
from Mr. Baker's testimony that some time in the lat-
ter part of the yeai· nineteen hundred and four, prob-
ably in the month of December, although the exac-t 
date he was unable to fix, Mr. Baker visited the 
Guigues factory upon his return from a trip to Eu-
rope, where he had been engaged in the purchase of 
horse hides. In going through the factory he found 
what he described as a small oval piece of leather, 
appai·ently from the shell, and picking it np, inquired 
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of Guigues what it was; that Guigues informed him 
that he had learned how to split the grains from the 
butts, instead of shaving them, as ther~tofore, and 
that he was still able to produce good cordovan by this 
method; that Baker thereupon asked Mr. Guigues 
whether it would not be possible to split the butts in 
the pickled state-that is, in the condition in which 
they were after being soaked in a preservative solution 
known in the trade as pickle, and prior to their tan-
ning. ll'Ir. Baker's idea in this suggestion \\·as that if 
it were possible to split the butts in the pickled state 
there might be obtained a grain split which could be 
handled in a way similar to the way the g1·ains from 
the shanks were being handled, while at the same time 
the cordovan could still be produced. Guigues in-
formed him that he had not tried splitting from thP 
pickle but he would try it, and acconlingly the t\\·o 
''"ent to the splitting machines and put through some 
dozen or twenty butts, finally having adjusted the 
machine to a point whe1·e the split seemed of satisfac-
tory thickness and the butt apparently capable of be-
ing made into cordovan. After this cxperi111eut, ac-
cording to Baker's testimony, he made the follo\\·ing-
proposition to Guigues: 'l'l1at in the future, instead 
of tanning the butt in bark as theretofore, Guigue:-s 
should first split it in the pickled conrlition, tan the 
grain split thus obtained i11 chrome, for which he wa.s 
to receive five cents a square foot, the same pi-ice as hp 
was paid under the written contract for the tanning-
of the shank grains in chrome; and \\·as still to receive 
ten cents per square foot for the r-ernaindl'r of the butt, 
which was to be tanned, as theretofore, in bark for cor-
dovan. 

It is significant to note here that according to the 
testimony of Mr. Baker concem ing the alleged ve1·bal 
modification of the contract which was brought about 
by the statement of Guigues that he had been splitting 
the grains from the tanned butts to make the so-called 
bnffings, not a word was said by :.\Jr. Baker at this ti111e 
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as to the claim of the plaint iff for the buffings ,Yhicb 
lie at that time must have kno,Yn that Gujgues was 
producing, and for which Guigues lrnd not at that 
time in any way accounted. From this omission it 
,rnuld appear t!Jat to the buffings which has been pro-
duced before that time Mr. Baker did not claim title, 
but recognized that title to them was in i\fr. Gnigues. 
It would further appear from the testimony of M1·. 
Baker that the arrangement was not altogether satis-
factory, and that the cordovan produced under it be-
came of comparatirnly little value, so that iu the fina l 
period the making of cordovan was abandoned and 
only the grains tanned in chrome. i\fr. llakei.-s testi-
mony further included a denial that the Corona Kiel 
Company had received any of the products mentioned 
in the plaintiffs declaration, to wit, the buffings, grai 11 
splits from cordovan, and the flesh splits frolll shanh. 

'l'he testimony of the \l·itnesses Conway and Lanste1· 
was as to the customary processes in the rnanufactul'e 
of the leather at the Guigues plant, aud ns to dire,·-
tions to cover up the va1·ious a!'ticles claim Pd for i 11 

the plaintiff's clec-laration at lillles \\"IH:>U :\1 1·. Bakei 
,rns to be at the Guignes factory; tltl' olij,•('t of th;s 
testimony being to show that thrre \Ya s i11 the facto1·,1 
at large a guilty knO\l'leclge that tl1Pse goods h'.' 1•,. 
claimed were not rightfully the pl'Operty of :\fr. (,u;-
gues, and that it 11·.1s necessm·y to conceal thPir exist-
ence from Mr. ]faker, the pn•siclent of thr plai11 til'f 
company, lest he should make claim for thPm . 

It might be mentioned in passing, as au in tcrestiHg 
commentary upon this testimony, t ha t from i\l 1·. 
Baker's testimony it appears that prncti.cally from thP 
time of the making of the written cout1·act until tlH' 
time of his appearance at the Guigues facto1·y, wl1e11 
he discovered tbe small piece of leathe1· containing a 
part of the shell, and when he instituted tbe splittin~ 
experiments with Mr. Guigues and entPrecl into t hP 
,-erbal arrangement with him, :\Jr. Baker wns in Eu-
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rope purchasing colt skins. 'L'he necessity for the 
concealment which the witness Conway testified to so 
imaginatively would therefore seem to have been lack-
ing during the whole period when the concealment 
was necessary, for upon Mr. Baker's return he im-
mediately learned of the splitting process which it was 
hoped to conceal. 

The witness Conway further testified to having seen 
Abraham Lichtman, the defendant's son, about the 
factory, but did not remember ever having seen the 
defendant himself. He further recollected the re-
ceipt of telephone calls from Abraham Lichtman con-
cerning Mr. Baker's approaching visit to the factory. 

The testimony of the witness Lauster, so far as it 
related to the facts of the case, was of the same general 
character as that of the "·itness Conway. It containe<1 
a reference to a certan so-called secret cham her, in 
which buffings " 'ere alleged to have been concealed, 
and also contained an account of a vis.it by the witnesR 
to the office of the defendant, where the wituesR in-
formed the defendant of the fact that :Irr. Guigues l1ad 
certain products, il1cluding those snl•d fo1·, which l1r· 
desired to dispose of. 'L'his testimony is the wholp ex 
tent of this witness' evidence in any way conner·ti11g· 
the defendant with the transactions. He states thnJ 
thereafter Mr. Abraham Litchman called at the Gui-
gues factory and pmchased some of the hark grains. 
( Case, page 202.) 

The most impo1·tant witness fo1· thP plaintiff was 
Joshua L. Elliott, and upon him was thrown the i.Jm·-
den of the proof. Elliott's testimony, taken at its 
face, develops the situation that he was a trusted em-
ployee. of Gu igues, who in his capacity of book-
keeper had access to the records of Guigues, both of 
the business and of a private character; that during 
the time of the Corona contract with Gnigues the saleR 
of certain products of the tanning "·ere kept in a sepa-
rate set of books, which have been referred to in the 
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testimony at various ti mes as "secret books," although 
the evidence fully discloses that their existence was 
known to the whole factory, or cer tainly to the whole 
office force. A ca reful reading of the testimony will 
show t hroughout the use of terms similar to this 
"secret" here employed, and with equal justifi cation, 
that is to say, with none at a ll. 'l'he inference to be 
drawn from the use of these terms is that they were 
intentionally employed for the purpose of creating the 
atmosphere which the plaintiff t hroughout endeavored 
by innuendo and inference to create-an atmosphere 
of fraudulent conduct and dealing between Guigucs 
and the defendant for the purpose of cheating the 
plaintiff. 

Elliott, while employed in this somewhat confi -
dential capacity, extracted fro m the ledger of the 
"secret books'' a statement purporting to sho,Y deal-
ings between t he pla in tiff and t he defendant. These 
entries he states that he transcribed upon certain 
yellow sheets of paper and produced at the tr ial yel-
low sheets which he stated to be the ones in (]Uestiou . 
From his testimony it appears that these yell o11· sheets 
shortly after hi s leaving the employ of 0-nigues, we1·e 
transferred by him to the plaintiff in the present 
ease, although he received no compensation for this 
generous act 011 his part, and in fact was considPr• 
ably out of pocket because he "·as forred to pay his 
expenses from "·here he was then living, in t hi s vicin-
ity, to Boston, in order to deliver them. It is also in-
teresting to note that the purpose which impelIPd 
the witness Elliott to make t he copies was self-pro-
tection ( case, page 121) . These yellow shef'ts wer e 
offered and admitted by the court in ev idence. T li e:v 
c-onsisted, in fact, of an account showing items of 
charge, and showin g on the other side items of credi1 
in a series of dealings between Guigues and the de-
fendant. These yellow sheets constituted the on!~, 
proof of the delivery of any designated goods fro m 
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Guigues' factory to the defendant. Kowhere else was 
there any intimation of the receipt of goods by the 
defendant, nor of the delivery of any desiguated goods 
iu specific quantity from Guigues. 

'!.'his portion of the testimony of Elliott concerning 
the yellow sheets was by fai: the most important in 
the cause. The rest of his testimony was of the same 
general character as that of the witnesses Conway ancl 
Lauster, except for that concerning a number of 
checks aggregating slightly over four thousand dol-
lars, signed "Julius Li(:]1tman, A. Lichtman, Atto1·-
ney," to the order of Albert A. Gnigues, produced by 
the defendant upon the plaintiff's demand aud offered · 
in eYidence by the plaintiff. 'rhese cl,ec-ks 11·('r(' 
marked Exhibits P . 3 to P. 6, ancl are referr('d to 011 
pages 96 and 97 of the printed case. 

Elliott further testified to ancl desu·ibed mclhotl, 
of manufacture, dil-edions to cover up the good, 
claimed in the declaration at various times \\·hen :.\11·. 
Baker "·as expected, telephone cornmnniea tion frmn 
Abraham Lichtmm1 to the factor~• and a to111·p1·sa· 
tion between the ll'itness and :.\Ir. Ahrahmn Lil'ht-
man, ll'hich he testified to i1 1 the follo11 ing f111·rn: 

"I "·ent over therP for a c-hec·k o:w clay an<l 
he (Abraham Lichtman) had hcc11 lo n-.1,ton a n-1 
we \\·ere talking ahont getting ~tnff frou, 01·p1• lo 
the factory, and he sairl Ill' had l!ecn to llosurn 
and saw )Ir. HakPr a11cl :.\Ir. Rakc1· o1'fcn·d hi111 
some splits, ,rncl that the pric·e 11·as YP1·y high. 
and t hat he came very near sayin g lo h irn l·hnt ill' 
was buying· those t hin gs in Nell'ark off (:n ig11<•~ 
for less than half the mone~·" ( easr, page 138). 

'!.'he foregoing summary sho11·s in effect the \\'h OIP 
of t he testimony submitted in the case as proor of 
conversion . The rest of the testimony of the plain-
t iff's witnesses \\·as directed to attempts to show thn1 
clue effort had been macle to obtain the original boob 
of which the yello\\· sheets were copies, in order, under 
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the theory of the plaintiff, to make the yellow sheets 
evidential; and to testimony of experts concerning 
trade custom and value. 

It is of interest, as to the testimony of experts, to 
notice that with the exception of Mr. Stumpf, the 
experts were altog·ether employees of the plaintiff or 
of companies affiliated with it. The testimony as to 
trade custom, even from these sources, is hardly con-
vincing, and the careful limitations wh ich ,Yerc 
thrown about the questions by the counsel for thP 
plaintiff made such testimony as 11·as given irrelevant 
to the issue. To this feature of the case we will ach-ert 
in our discussion of the law. 'l'he remain ing evide11 cP 
of the experts as to value was altogether inferentia] 
in character, with the exception, possibly, of l:hP 
testimony of Mr. Stumpf, which it self-contradictory. 

vVith the case presented, as summarized above, rhe 
plaintiff rested and the defendant moved for a non -
suit, which was denied. 'l'his motio11, it seems to ns, 
was improperly denied, s in ce then• wa s no ev iden('e 
before the jury of delivery, of pnrcha se, or of rpianti1y 
of any of the goods clajmed for in the dedarntinn, 
while it clearly appeared from t he evidence in thr 
case that under t he ,Yritten contract the vel'_v gomls 
which were claimed were in fact the property of A 1-
bert A. Gu igues a 11 d 11·pre hi s to d ispose of to whom -
soever he might please. 

To the evidence of t he pla intiff the dPfe11chrnl 
offered proof that in t he first place t hrre 11·ns a 11·ell 
recognized custom in the tanning tr:HlP that where 
goods were shipped under co11tract to lw ta nned, it 
was understood that only such portio11s as were spe-
cifically mentioned in the contract to be tanned we1'e 
to be returned to the shipper. The testimony of the 
defendant's witnesses on this point is clear an(l ro11-
vincing, but under the instruction of the court that 
this was not the proof of a trade custom, hut was 
merely proving the absence of a trade custom, it seem~ 
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.to ,-us .probable that proper .weight was not given -to 
it by the jury. However, as the testimony of the de-
fendant's witnesses on this point was directed to in-
stances where there was an actual contract or agree-
ment as to what portions of the hides were to be tanned, 
it stands in the record alone and uncontradicted as 
the only evidence on the question of the existence or 
non-existence of a trade custom affecting the tanning 
trade in such cases; the evidence of the plaintiff's wit-
nesses not having been directed to instances . where a 
contract had been entered into between the parties. 
In addition thereto, the testimony of Abraham Licht-
man showed that the character of the goods which 
admittedly he had purchased from Mr. Guigues was 
exclusively offal, or such products of the hides as 
even under the testimony of the plaintiff's experts 
were under the custom of the trade the property of 
the tanner. 

The defendant, Julius Lichtman, himself also was 
placed upon the stand and his testimony was cor-
roborative of the plaintiff's witnesses, tltat he had no 
personal knowledge of the dealings between his son 
and Guigues. This fact becomes almost conclusive on 
the case, when one co11siders that the fraud of the 
dealings was under the charge of the court an essen -
tial portion of plaintiff's cause. 

Vi' e feel that the foregoing summary will give the 
court a complete idea of the general trend of the testi-
mony submitted at the trial, ·so that an examinatiou 
of the testimony of the individual witnesses will be 
more readily intelligible. ,ve feel that a careful read-
ing of the testimony will show· that the summary has 
been in all respects a fair one, and that by reason of 
the manifest error throughout th, case the judgment 
cannot stand. 

vVe will now proceed to a discussion of a number 
of the errors committed in the trial of the cause, to 
,1"11ich reference has been made in the foregoing sum-
mary, hut of which no full discussion has been had. 
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LAW. 

I. 

UOKSPIHACY, FRAUD OR COLLUSIO:N .OF 
'l'HE DEFENDANT WAS NOT PRESENTED BY , 
1'HE ISSUES. 

'l'he plaintiff's elaborate substructure, .u.pon .,vhich 
was raised its claim for damages,· had for its ulti-, 
mate foundation the cha.rge t hat Julius Lichtman, 
in his dealings with Guigues, dealt collusively and 
fraudulently, and that Jplius Lichtman with GuigueR 
had entered in to a conspiracy by means of which the 
two iere to defraud the plaintiff company out of its 
property to a large amount. This charge of fraud, 
being the basis of the whole action, 11·e mean to treat 
first, and under t ,vo headings, .first t hat it was not 
alleged in the pleadings, .· secondJy, that it was not 
P\'ove.n in the case. 

A. Ne if;her co 11 spirnr·y, fm11rZ JJO(' u1//11.,ion 1.rn., 
uJ/r•gecl in tl1 c clec-larnJ·io11. · 

The decla ration in t he case "·as dra1n1 in the formal 
language of thl' .'ordinary declarati.on in trovt'r and 
co1n··er sion. It is true tha t . there arc the for111al 
allegation s of improper motive and in trnl which m·,· 
common to all such pleadings, bu t ,ve take it t hnt 
the' t rial court iu his r·harge to the jnry rorrectly 
states the la\\·, namely, that \l·h ile "'l'he declaration 
contains the allegation that the defendant contr ivrtl 
and fraudulently in ten ded .craftily and subtly to dr-
ceive and defraud the pl.a in tiff, thi s, however, is mere 
leg·al phrasrology; fraud of the defendan t is no rRsen-
tial part of a plaii1tiff'R caRe in trover, nor is it as-
serted tn :this declaration." 
· We take it t ha t it is so clearly established as a 
legal. proposition that proof without allegation can 
be of no more weight in a suit than allegation with-
out proof that we do not intend to discuss this point 
at length. · 



-nre, however, wish in particular to call the court's 
attention to the unusual stringency with which this 
rule is applied in cases of fraud: 

'fhus in Davis vs. DCl!Vis, 55 N. J. Eq., 37, it is said 
in discussing the manner in which fraud should be 
pleaded, the pleadings 

"must point out and state the facts which are 
relied on as constituting it with enough particu-
larity to enable. the person charged to deny or 
disprove or explain those facts. He has the right 
to know in advance of his answer and the pro-
duction of his proofs just what he will be re-
quired to meet." 

'fhe same rule is laid down in the earlier cases of 
Small vs. Boudv11ot, 9 N. J. Eq., 381; Snvith vs. 1\'ood, 
42 N. J . Eq ., 5fi7, and in the recent case of Sal11&ler vs. 
So!l'thern Iron cG Steel Go., 77 N. J . Eq., 60 (70), 
\\·here the rule is thu s stated : 

"It is entirely settled that the mere use of the 
word francl is futi le and t lmt a cornplainm1t who 
des ires to co; 11plaiu of frn nd must set fort h tlw 
facts 11·llid he claimR constitute the fraud upon 
him." 

Ha_qcrmcw ,·s. JfroH'n, 73 Atl., 862. 
Si 111ilarly in the case of Bayarcl vs. Holmes, 3J -X . J. 

Llll', 2D6, it was held that to introduce proof of a 
false pretence there must be a distinct aud specific 
averment of each fart to be relied upon in the estab-
lishment of the fa lse pretence, a mere general alleg-a-
t ion that t he matter stated was a pretence and that 
plaintiff 1rns falsely and fraudulently deceived by it 
not being sufficient. 

Similarly in the case of 117-ill,,ius vs. Stamcla,rd O·il 
('o .. 70 X J . Lm1·, 449, a demurrer was sustained to 
a declaration 1Yhich charged the sale of certain oils 
as pm•p mid unadulterated, their adulteration and an 
pxplosion and resulting damag-es to the pla in tiff on 



account of the adulteration because knowledge of the 
adulteration was not charged in the decl;ration and 
without such knowledge fraud could not be predi-
cated. 1Ve take it that these cases sufficiently show 
the condition of the law in our state, but in stances 
from other jurisd ict ions could be multiplied almost 
ll'it llout limit. '['he following \\·ill suffice : Hcwl"i-
son vs. .Ii cCorm i c:k, 26 Pac. (Cal.), 830, a case 
"·here evidence for the purpose of showing fraud 
that the ciuality of coal sold under a ,uitten con -
tract differed from t hat theretofore sold, was excluded 
because t here \\'e l'(• no aYel'lnents of fraud iu the plead-
i11gs. 'l'o the saine effe~t are t he eases of: 

lT-ilson vs. \\ 'Iii-tr, 2+ Pac. (Cal.), 14. 
Ha7111e YS. Fler11101111, 32 Pac. (Cal) 1.71. 
Winchester ,·s. Josly11, 72 Pac. (Cal.) 1.079. 
1-Lrn,pah oe C'o. \'S. Ster c11 s. 22 Pac. (Cal. ). 23. 
'J'ucker rn. Pa,rks. l Pac. (Cal.) 427. 
Grn-,1; I'S. JiJad, 13 Iowa, 188. 
J,effler \'S. Fie/cl , 52 N. Y., 622. 
!fray rn. /,00111 er, 22 At!. (Conn . ) 831. 
8 tatr rs . . l / . /,. ,G I . Co., 50 Pac., 4-20, 

and the same doctrine ha s l'Ccently Ileen asserted by 
t·he United States Snpn•me Court in the case of Eqwi-
rahlc Life A.ss 11·ru11<·e 8or·iety rn. Brn1.r,11 , 213 U.S., 25. 

The allove citations a 1·e but a few of hundreds that 
could be ptoducecl, but we take it are sufficient to 
show the condit ion of t he law generally throughout 
the county and to make it apparent that t he trial court 
in permitting evid ence of framl to he submitted to 
the jury admitted evidence which was not relevant to 
any issues in the case and committed an error which 
" -as most prejudicial to the interests of the defendant 
at the trial. 
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B. Tl~e fraiid was not pi·oven. 
An examination of the evidence will show in the 

first place that in no instance is the defendant, Julius 
Lichtman, in any way connected with any of the trans-
actions with Guigues which in any respect could be 
construed as improper, collusive or fraudulent. The 
instances supposed to be suspicious are all instances 
of transactions between the various witnesses and 
Abraham Lichtman, the son of the defendant. These 
instances are scarcely of such weight as to be a 
rational basis for the predication of fraud, but as-
suming them for the time being to show fraud be-
tween somebody, the question naturally arises how is 
the defendant connected with the fraud? It will be 
replied that Abraham Lichtman admittedly was the 
agent of his fathe1· in the conduct of his father's busi-
ness and that his acts were his father's-admitting the 
agency, it is clearly established by our decisions that 
an agency to conduct business, or in fact an agency of 
any character is presumed, and will continue to be 
presumed to be an agency to act lawfully and within 
the limits of fair dealing, unless in addition to proof 
of agency there be proof of participation by the prin-
cipal in the improper conduct, or proof of his subse-
quent knowledge and acquiescence in and acceptance 
of the benefits of his agent's wrong-doing. 

Thus it has been held in a number of decisions in our 
state that the fraudulent action of an agent in induc-
ing for instance the sale of property of his principal 
could not be ath-ibuted to the principal in t he absence 
of evidence of his having authorized the fraudulent 
representations or of his having acquiesced therein 
after knowledge thereof was brought home to him. 

White vs. N . Y. Susq. etc. R. R., 68 N. J. Law, 
123. 

Kem,ecly YS. ilfcKa,y, 43 N. J. Law, 888. 
T·itus rs. Ca,irn,. etc. R. R., 46 N. J. Law, 393. 
Reit111a11 v~. Ji'io1'illo, 76 N. J . Law, 815. 
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These cases establish clearly tbe doctrine of the liilli-
ta tion of the a.gent's powers to acts within the bounds 
of law and of good conscience and establish the doc-
trine that for fraudulent sales by an agent the only 
remedy as against the principal is a recision of the 
contract, although the agent might be held in tort. 

It .is clear therefore that knowledge is essential be-
fore an agent's fraud may be imputed to the pr}nci-
pal. 

We challenge tbe defendant any\\·here iu the volumi-
nous testimony in this case to show that the defend-
ant Julius Lichtman kuew .of the exis1cuce of any 
fraud. 

But even suppose the fra~d of Abraham Lichtman 
imputable to Julius Lichtman, there are but two in-
stances which imply ou the pm·t of Abraham Licht-
man any desire to conceal from the Corona Compauy 
the nature or quantity of the dealings with Guigues 
and both of these instances were clearly inadmissible 
even assuming the agency as against the defendant 
-Julius Lichtman. 

The first was an instance testified to by Elliott 
(case p. 138), ll'heu Abraham Lichtman 1·em,nkt>d to 
hi m that he had been to Boston and had seen Bake1· 
and came very neai· telling Baker that he did not pur-
chase certain goods because he could purchase t hem 
for half the priee from Ouigucs, hut that he thought in 
Hme and kept his mouth shut. 

The second instance was also testified to by Elliott 
as an occasion upon which Abraham Lichtman in-
f]Uired of Elliott whethei· he had submitted to the Co-
rona Company the yellow sheets which we will here-
inafter discuss and upon being informed that he bad, 
stated that he woutd have given $10,000 for them. 

It is clear that none of this testimony is of "·eight 
in establishing fraud, for although it has been held 
that agents within the s.cope of their employment an fl 
co-conspirators in the furtherance of their joint pro-
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ject may make admissions binding upon the princi-
pals or the fellow-conspirator, respectively, it has 
never been held that a mere subsequent narrative or 
expression of regret by the agent or co-conspirator 
was binding against his principal or his joint tort 
feasor as the case may be. Thus in the case of Riink 
vs. Ten Eyck 24 N. J. Law, 756, it was held that a let-
ter written by an agent ,Yho was authorized to survey 
a certain dam describing the dimensions of the dam 
w_as not admissible in evidence as being a mere narra-
tive and not within the scope of his employment. To 
the same effect was the case of-

Little vs. Kerr, 44 N. J. Eq., 263, where testimony 
as to a statement made by the agent of one of the par-
ties to the effect that a certain contract had been en-
tered into was over-ruled as incompetent because a 
mere narrative. 'l.'he court says : 

"If the contract was completed as the language 
ascribed to Abbott would import, ,Yhat Abbott. 
said constituted no part of the contract, lrnt was 
mere narration . The ,Yitness's testimony in this 
latter event, wlJile p1·oof of the statement of t ht• 
fact, was not evidence of the truth of that fact. " 

See also: 
Pewna. R.R. vs. Wetherill, 41 N. J. Lfrn·, 14T, 

at p. 151. 
Price vs. N. J. R. R . cG Trcmsportation Co .. , 31 

N. J. Law, 229, 
where the court says at p. 240: 

"It further appears from the case that the plain-
tiff was permitted against the objection of the de-
fendant to prove at the trial the declarations of 
the engineer who had charge of the locomotive 
with regard to the accident and which declara-
tions were made long after its occurrence. This 
ruling was plainly erroneous." 
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At the tt-ial evidence of th is character and mnch 
other of a fa1• less damaging nature, being introduced 
for t he same purpose, was admitted by t he trial court 
t hrough confusion doubtless caused by t he loose way 
in which coun sel for the plaintiff insisted that admis-
sions by one of two joint tort feasors were admissible 
against both. 

'L'he true rule is that in order to make the admission 
of one tort feasor evidence against another, there rnusL 
be established first a conspiracy between them. 

Dewey vs. Moyer, 72 N. Y., 70. 
Commomcealth I'S. Scott, 123 Th laRs., 222. 
Nudd vs. Barroic, 91 U. S., 426. 
Hcwtrnan vs. Diller, 62 Pa., 37. 
Lincoln vs. Clafflin, 7 vVallace, 132. 
Doitghty vs. Doughty, 32 N. J. Eq., 32. 
Be-rckmams vs. Be1·ckma 11 s . 16 N. J . E[J. , 122. 
Graham vs. Graham, 50 N. J. Eq., 701. 
Howcinl vs. Howanl, 77 N. J. Eq., 186. 
Ormsby I'S. People, 53 N. Y., 472. 
P eople vs. Parker, 67 Mieh ., 222. 
Phoenix \'S. Moog, 78 A la. , 284. 
(Jerry v~. Fr(ll;:er, 7'6 ~Jaine, 37. 
Hittch-ins I'S. H 11 tchi11s, 7 FT ill, l 0-i. 
Pa,rker vs. Hl1'11tin_qto11 , 2 Grny, 12,L 
(''11,yle YR. McCartney. 40 N. Y., 22, 

in which la tter case Judge ·woodruff states t hat th e 
delivei'ing and accepting of an ass ignment (" ·hich in 
that case was alleged to be proof of conspiracy) es-
tablishes common intent but not necesRarily comrno11 
intent to defraud. vVe take it t hat in the case at bat· 
proof of delivery of goods to Julius Lichtman mi ght 
establish an intent between him and Guigues to huy 
und sell the goods delivered, but cou ld not properly e~-
tabl ish an intent on the part of Julius Lichtman to de-
fraud the Corona K id Company. It therefore fo l-
lows that. the pre-requisite of a f)rima fao'e case of 
conspiracy was lacking, and that a ll testimony ad-
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mitted on the ground of fraud as all testimony tending 
to show delivery of goods and conversion was admit-
ted, was erroneously received in evidence. That fraud 
was the basis of admission appears clearly from tlw 
charge of the trial court who instructed the jury that 
unless they should find fraud they must find for the 
defendant. And as laid down in the case of V mi Horn 
vs. Van Horn, 52 N. J. Law, 482, there must be prirna 
faoie grounds for believing in the conspiracy before 
the admissions of one of the alleged conspirators arc 
evidence against the other. A careful ·exan1inat ion of 
the printed case in the suit at bar will show that prac-
tically the only grounds for believing in the con-
spiracy are the numerous assertions of counsel that 
such a conspiracy existed. Nowhere in tlte evidence 
is there the slightest proof that Julius Lichtman the 
defendant knowingly defrauded or conspired to de-
fraud the plaintiff or any one else. Clearly then any 
testimony which for its ultimate basis relied upon a 
proof of fraud or conspiracy on the part of tlte de-
fendant must utterly fail. 

'l'here remains here but one more point to call the 
court's attention to, and that is that the rule concern-
ing narrative statements made by co-conspirators is 
the same as the rule regarding narrative statements 
made by agents, namely, that they are inadmissible 
as evidence against anyone but the person making 
them unless made in the presence of the other con-
spirator who is sought to be charged with them. 

The following cases will suffice : 
Heine vs. Carter, !l4 Pa., 145. 
Moore vs. Shields, 121 Ind., 267. 
Sample VR. State, 121 Ill., 547. 
State vs. Larki1i, 49 New Hamp., 39. 
Prnotor vs. R. R., 154 Mass., 251. 
,Tohn8on vs. Day, 78 Maine, 224. 
Jewett vs. Banning, 21 N. Y., 27. 
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It follows that the trial court erred lJoth in sulJ-
mitting to the jury the question of fraud as a basis 
upon which to rest the evidence submitted by the 
plaintiff and in admitting testimony whose lJasis was 
the agency of Abraham Lichtman for his father as 
evidential in t he proof of fraud, whether such testi-
mon,v related to statements made by Abraham Licht-
man dnr ing the period of the alleged dealings between 
the defendant and Guigues or to statements made by 
way of narration subsequent thereto. 

II. 

EVIDENCE OF' CONVERSA'rIONS A="1D 
TRANSACTIONS BETWEEN PLAINTIFF OR 
ITS AGENTS AND '.!.'HIRD PERSONS NOT IN 
THE PRESENCE OF DEFENDANT, AND NOT 
SHOWN '.l'O RE A U'.l'HO'RIZED BY RL\[, ARE 
INADMISSIBLE. 

The riuestion o_f l1earsay evidence has 11eceRsari1~, 
to a certain extent been entered into in the forego ing 
discussion of fraud. i~'e wish, howeve1·, here to enll 
attention especially to the admission of evidenC'e of 
the ""itness Baker as to certain tran~actions of 
Guigues, especially aR regards the alleged verbal 
modification of the original written contrai't. It 
seems clear to us that this testimony cannot on :rny 
principle be admitted even assuming that fraud harl 
been shown upon the co-conspirator or agency theory 
discussed in the preceding section as the arrange-
ments between Baker and Guig'l!es could not in any 
sense be considered in furtherance of n conspiracy 
between Guigues and Lichtman. 

It would seem that nowhere could the wisdom of 
the rule against hearsay testimony be better sho,Yn 
than in an instance of this character, where by the 
testimony of a single witness as to modifications in 



20 

tl.te terms of a written agreement, the rights of the 
defendant could be substantially injured. It will be 
remembered that the written contract of June, 1904, 
was construed by the court in t he absence of trade 
custom affecting it to grant to Guigues the title to 
the goods here alleged to have been wrongfully con-
verted from the plaintiff, and by means of the testi-
mony of Mr. Baker as to statements by Mr. Guignes 
not made in the presence of the defendant, the terms 
of the written contract have been materially varied 
to the prejudice of the defendant. 

In yet another respect did the court transgress the 
rule conceming hearsay evidence. A series of re-
ports made by Guigues to the plaint iff were admitted 
in evidence, although no proof was submitted that 
these reports were in any way authorized by the de-
fendant. But allegations concerning the slips of' 
his books of account made some two or three years 
subsequent to the date of the transactions were obvi-
ously not only hearsay as far as the defendant was 
coucerned, but were too remote to be of any proliatiYe 
value. 

The rule concerning hearsay is so basic that it 
seems almost unnecessary to cite author ities in sup-
port of it. Stevens has digested the rule. in articll' 
14 of his Evidence as follows: 

"The fact that a statement "·as macle by a 
person not called as a wit11ess, and the fact that. 
a statement is contained or recorded in any book, 
document or record whatever, proof of which is 
not admissible on other gronncls, are respectively 
deemed to be irrelevant to the truth of the matter 
stated,'' 

to which he adds certain well recognized exception8 
by reference to subsequent articles · in his works. 
These exceptions, as far as the verbal hearsa;v is con-
cerned, are confined to cases of admissions, confes-
sions and declarations by persons subsequently de-



21 

ceased. Our courts have followed this rule from the 
early case of De1no11ey vs. Walker, 17 Law, p. 33, and 
are continually reaffirming the doctrine as reference 
to the cases of 

drnta vs. Sullivc~n, 63 N. J. Law, 46. 
Coioau vs. BlwHberg, 66 N. J. Law, 385. 
Carey vs . .llurshall, 67 1\. J. Law, 236, will 

clenrly sho,\·. 

III. 

'l'HE YELLO\V SHEE'l'S. 

'l'hese remarkable documents \Yere produced by the 
witness Elliott. They consisted of sheets of ordinary 
yellow foolscap, and were stated by their producer 
and manufacturer to be copies of the ledge1· of a 
certain private set of books kept by Guigues, in which, 
among other entries, records of his ·trnnsactions \\·ith 
1:ichtman are alleged to have appeared. 

'l'hese sheets were brought before the jmy by two 
methods, ·both of wh ich \Ye insist were enoncouR. 
'l'he first \\'as as memoranda to refresh the memory 
of the \\'itness. Now it is essential for writings to 
have the character of memoranda that they be ('On-

temporaneous records ( or perhaps copies known to 
be accurate of contemporaneous records) of even ti, 
originally within the personal kno,Yledge of the wit-
ness; and that the memoranda were known at the 
time of the record by the witness, of his personal 
knowledge, to be accurate records of the facts wh ich 
they purported to record. In Cottent-i?,. I'S . .lieyer. 80 
N. J. Law, 52, Mr. Justice Swayze, stating what 
memoranda might be used by a witness, lays clown 
the rule suggested by Professor Wigmore that the 
memoranda is a record of the witness's past recollec-
tion. 
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T'he rule is well stated by s,tevens in his Digest on 
Evidence, al't-icle 136 : 

"A witness may while under examination re-
fresh his memory by referring to any writing 
made by himself at the time of the transaction 
concerning which he is questioned, or so soon 
afterwards that the judge considers it likely that 
the transaction was at that time fresh in his 
memory. The witness may also refer to any such 
writing made by any other person and read by 
the witness within the time aforesaid if when 
he read it he knew it to be correct." 

In the case of Hill vs. Adams Express Co., 74 N. J. 
Eq., 338, it was laid clown that 

"It is erroneous to permit a witness to use 
as a memorandum a document in whose prepara-
tion he did not have a hand." 

In that case a witness was permitted to examine a 
declaration and to state whether the list of goods 
therein contained was a correct one. This was hel<f 
to be erroneous. 'l'he case of 1'Jore-Jon,as G. Co. vs . 
.R. R. Co., 76 N. J . Law, p. 708, cites with approval 
the article above quoted from Stevens' Digest. 'l'he 
same doctrine is asserted in the case of Jlleyer vs. 
\\'e.lJer, 62 N. J. Law, J32 and French vs. ill illvWe 
1\lf.lf. Oo., 70 N. J. Law, 699. The fundamental prin-
dple, however, underlying all of these decisions is 
that at t he t ime the original memoranda were made 
the facts there in con ta in eel must have been within 
the personal knowledge of the person who seeks to 
r efres h his memory, for it is obviously impossible that 
a man 's memory be refreshed concerning a subject 
of 11·hi ch he never knew anything. The second prin-
ciple nnderlying these decisions-that the witness 
knew the record from which he is testifying to have 
been tnie at or about the time of the happening of 
t l, e eYent testified to-is in a sense a corollary of the 
fil-sl, since to know the record to be true, it must have 



been that he knew \\'hat the truth concerning the 
facts there recorded was. It was developed, however, 
on cross examination that Elliott, the· \\'itness, did 
not kno,Y eithe1· the truth of the facts or the truth 
of the recol'(l. It appeared that but in few instances 
and these uuidentified, did he have personal knowl-
Pdge of the facts \\·Jlieh the sheets purported to record. 

It appea1·ed that the \\·eighing or counting of the 
goods was to a large extent entrusted to a boy in 
Guigues' employ of the name of Bambrick; that Bam-
brick from time to time would report goods as hav-
ing been \\'eighed out by banding to Elliott slips sho\\'-
ing the weights of the goods. It, therefore, appears 
that Elliott did not know of his own knowledge \\'hat 
goods or what quantities of goods were being shipped. 

It further appears that the sheets ,Yhich Elliott 
used for this pm·pose were not even copies of the 
original memoranda. 'l'he original memoranda undt•1· 
the evidence \\'ere Barnbrick's slips, the copy of the 
rnernorall(la was the day book or other approprin te 
books of original entry which formed thP hasiR of 
the bookkPepiug system. 'l''hese entries from the <lay 
hook \\·ere transcribed hy somebody-in s0111e- in-
Htances, under tl 1e testimony, by Elliott, in ot her i11-
~tances by other pers011s in the Gnig11c•s elllploy, into 
t he ledger, and it is a copy of t his transeription of 
t he copies of the orig·iaal memoranda that is he1·e 
p1·odueed to refresh the \\·itne.-s's memory. 

'l'his is, as far as we are able to find, an nnw:u-
1·an ted exte1rn io11 of the principle of refreshment of 
memory. 

'l'he court \\·as not satisfied with t his error, bnt 
\\'ent a step further and permitted the sheets to be 
introduced into evidence as copies of Guigues' book~ 
of account. 'l'he error in this ruling is manifold. In 
the first place, it is clear that copies may not be in-
troduced in evidence unless the absence of the origin ~! 
be accounted for . 
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'l'he ruling is laid down in Johnson vs. Arnwine, 42 
N. J. Law, 451, that to justify secondary evidence of 
the contents of a paper, the party is expected to show 
that he has in good faith exhausted in a reasonable 
degree all sources of information and means of dis-
covery which the nature of the case would naturally 
suggest and which were accessible to him. 

It is true that the case of Koehler vs. Schiller, 70 
N. J. Law, 585, lays down the principle that the find-
ing of fact by the trial court that proper search has 
been made for the missing document to permit second-
ary evidence thereof to be given, will not be reviewed 
if any evidence appears to support them. \Ye submit, 
however, that no evidence of a search for the puqiose 
of producing this paper at the trial "·as submitted to 
the trial court. 'l'he effort to account for the nonpro-
duction of the originals consisted, first, in calling to 
the stand Abraham Lichtman, the defendant's son, to 
ascertain the time and source of his information 
that Guigues was a resident of Kingston, Ne" · Jersey. 
'l'his having been accomplished, the former attol'lley 
of Guigues, one " ' illiam Bro,rn, was called to the 
stand to testify that as fa r as he knew Guigues was uo1 
a resident of Kingston, _New Jersey, at the pre~Pnt 
time. The next step was an inquiry instituted by ow· 
Inston, an audito1· in the employ of the plaintiff's as-
signee at the time of the bankruptcy of the Gu igue8 
Leather Company in the year 1908. It will be noted 
that the inqui1·y related to the bankruptcy of the 
Guigues Leather Company, a corporation not in <'X-
istence at the time of this suit, that there was no ,rluty 
or reason for Guigues delivering into the possession 
of the Corona Ki,d Manufacturing Company h;s pri-
vate hooks, and his refusal to give them to Mr. Inston 
at that time did not in any sense show that he would 
he unwilling at a future time and under different cir-
cumstances in the interests of justice and to establish 
a valid claim. to giv<' them at a later date. 
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'l'he third line of inquiry was to Frederic L. John-
son, the receiver of the Guigues Leather Company, who 
stated that he had never received them. It will be 
thus seen that there was no evidence in the case to 
show that Guigues could not be produced or that upon 
his production tbe books themselves would not be 
fo1·thcoming. A proper foundation, therefore, for the 
admiss ion of copies was not laid. 

A second objection to the admission of the books as 
books of account is that they are not proven by the 
person who kept them. While Elliott claimed to be 
bookkeeper his testimony shows that his duties <.:Olll-
prised far other matters than bookkeeping, and that 
other persons actually were engaged in the keeping 
and supervision of the books. It is elementary that 
for books to have any probative value they must be 
established l>y the oath of the person keeping them. 

The case of Chafee vs. U. S., 18 \Vall., 516, at p. 541, 
holds that in order to admit books of pl'ivate persons, 
it must appear not only that the entries are contempo-
raneous with the facts to which tl1ey relate, but that 
they shall have been made by pei-sons having personal 
knowlcxlge of the facts and be co1-eoborated by their 
testimony, if living, and accessible, or b_v proof of their 
handwriting if dead, insane or beyond the reach of the 
pro<.:ess or commission of the court. 'ro the same ef-
fect is Coolidge vs. Taylor, 80 Atl. (Vt.) 1038, "·herP 
tlte secretary of a cheese factory testified concen1ing 
deli very of milk in 1897 based upon books of account, 
and it was held to he error, since his knowlPdge of the 
accuracy of the entries was confined to the fact that he 
trnnsct·ibed them from daily memoranda by the cheese 
111.aker as the milk was delivered, antl the cl 1cese maker 
11·fu, not called as a witness nor hiN abRence accounted 
for. 

Again, it appears that even 11·e1·e the originals 
properly accounted for, and were Elliott considered 
the bookkeeper, the copies wr1·e not copies of the 
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books of Ol'iginal entry, and had the ol'iginal book 
been produced it itself for this reason would have been 
inadmissible. 

Although in the cases of: 
Diament vs. Oolloty, 66 N. J . L[rn·, 2!l5, 
(Jorknw vs. 'Taylor, 77 N. J . Law, 195, 
Corkrwn vs. Rutter, 76 Law, 375, 

it was held that ledgers are admissible in evidence 
"·hel'e accompanied by the clay book or book of original 
entry, it has never been permitted to introduce the 
ledger \Yitbout its supporting books, and the law of 
this state is 'well stated in the case of Schlicker vs. 
\Vhyte, 74 N. J. Eq., at p. 839, as follows: 

"Between tradesmen and their debtors, the 
lJOoks of account of original entry are admissible 
but other books in which these original entries 
are posted are admissible only as supplemental 
to the books of the original entry so that the 
whole of the account should appear, and the lecl-
ge1· \\'ithout the books of original entry are not 
admissible." 

Citing : 
Bor11nell vs. 11Jawha, 37 N. J. Law, 198. 
Hw11sey vs N . Y. cf N. J. 'l'el . Co ., 47 N. J. Law, 

322. 
In t he lattC'1· case it ,ms held that postings from 

slips showing individual credits and the _books whel'e 
the numbers of credits were shown but t he particulars 
thernof were not, did not constitute these books of ac-
count within the meaning of the rule permitting books 
of accoun t to be offered in evidence without the pro-
lluction of the original slips. 

Finally, it is apparent that had the C'Omplete set of 
Guigues' books been produced they w·oulcl have been 
no evidence against the defendant in this case. The 
admission in evidence of regularly kept books of ac-
count is an exception to the rule which denies to a par-



ty the right to make evidence in hiR favm. 'fhe excep-
tion arose under the customs and law of merchants, i11 
order to obviate the practical impossibility of proof of 
the compli-cated transactions involved in running ac-
counts covering multitudinous distinct and unrelated 
dealings, were the party to be confined to his unas-
sisted memory of t hese events. 'fhe rnle t herefore \\'as 
relaxed to the extent t hat in a Ruit by a merchant 
against another where it appeared t ha t the merchant 
had kept regular and apparently trust\l'orthy books 
of account, these account books might be admitted as 
1n·imci facie evidence of the delive1·y and value of the 
goods alleged to have been sold. 

The rule has gradually been broadened so that it no 
longer applies only to those who are strictly mer-
chants, but applies with equal force for services and 
other matters which can be madP the snb,iect of hook 
entry. The rule, however, that the books must be kept 
in the regular course of b11siness, that they must be ap-
parently regulai·, and that they must relate to dealings 
with t !Je other party to the suit, has not !wen relax.ed. 
Nowhere, we take it, will an inslance be found "·here 
the books of account of third pa1·ties ha ve been admis-
sible as even 1n-ima facie evidence of clea I ii1gs between 
the third parties and oue of the partieR to an action. 
The cases are decidedly to t he contrary. 

In N . J. Zinc Co. vs. f,ehigh Zi11u ('o .. 59 N. J. Law, 
189, it was held that the books of acconnt of the plain-
tiff kept in the 1·egular cou!'se of hnsiness based upon 
slips made out from reports sent to the bookkeeper 
in regard to transactious with t hil'(l part ies ,Yel'e not 
admissible in evidence against the defendant. 'fhis 
case is in a sense the convetse of the p1·esent proposi-
tion. We are unable to find any law clil-ectly on t!Jc 
point in om· own state, but in sister _jurisdictions there 
are a number of cases holding- that t hird person's 
hooks of account are not adm issibl e. Such is the 
('ase of Winter YS. Newell, 49 Pa. (State) 50 7. It in-
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volved the quantity of bark peeled by the defendant 
Winter, for which under a certain agreement he was 
liable to pay the plaintiff, who in turn were forced to 
pay Pratt & Gould, from whom they obtained title to 
the peeled instalments from time to time as the bark 
was removed. Pratt & Gould kept a book showing the 
amount of bark peeled, and this book was offered in 
evidence. Its refusal was held to have been correct. 
'l'he court says, p. 517 : 

"Nor do we think there was any error in re-
,iel'ting the books of Pratt & Gould offered to 
~how a credit for the bark in favo1· of the N ewells. 
It was not shown that they requested the entry 
tu be made and the book ,ms not theirs nor within 
their control. Shop books are only evidence by 
custom of goods sold and delivered and work, 
lauor and services performed. They are not evi-
cle 11 te to prove any othel' fact. They may be evi-
clenee as admissio11s as ag,aiust those who ,,.rite in 
them just as any at-her writing made by a party 
may be evidence hy way of admission, but not 
because they are shop books. They were not 
evidence by reason of any thing appearing in the 
case such as the agency of thL' 'iL•11· .. 11s in p1·0-
curing the entry to be made." 

Again in Rathbone vs. Maltz, 118 N. iV. (Nat.), 
991, it was held that books of accounts kept by execu-
tors were not evidence against the decedent's wife 
who had nothing to do with the makin g of the books 
and did not know that they had heen made. 

Ag,ain in Holt -vs. Pie, 14 At!. (Pa.), 389, it was 
held that the admission in a suit hy Pie against Holt 
of an account kept by the Sargeant Lumber Co. show-
ing lumber furnished to P ie was improperly admitted. 
The contention was that the same carloads were sent 
by Pie to Holt, but the court says: 

"If the same carloads of lumber were sent to 
Holt from the yard of the lumber company, still 
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we do not see how th is account was admissible 
as an instrument of evidence." 

Again in Brickley vs. 1,vcilker, 32 N. vV., 773, it was 
held that books of account showing credits of lumber 
in favor of an attachment debtor were properly ex-
cluded in an action against the sher iff for conversion 
in the absence of proof that the plaintiffs who claimed 
title to the goods knew of or acquiesced in the. manner 
of keeping books. 

Again in 1vlcKeon vs. Pro,/Jiclence Bcink, 54 Atl. 
(RI.), 49, the books of a real estate agent were ex-
cluded in a suit by a plumber against the real estate 
agent's principal, although the books of the agent con-
tained an item showing payment of the plumber, tile 
court holding that such an item was neither an ad-
mission by the agent against his interest nor the 
record of a fact forming part of the res gestcw. 

Again in La.Jee Ooimty vs. Swvin_qs Ba,nk, 108 Fed., 
505, it was held that a book kept by the county clerk 
in the course of his business for his own convenience 
but not under any statutory requirement, was in-
<:ompetent in an action bet,Yee:1 the <:01111ty and a 
t hil'Cl party, although the book showed the condition 
of various county funds. 

It is evident that the basis upon which the court 
admitted these books was that thry were admissions 
against Guigues and, that as a co-conspirator or joint 
tort fea,so-r the admissions were bindin g upon the de-
fendant. ·we feel that we have clearly shown that the 
evidence upon which this theory of conspiracy is 
µoRtulated iR either iuaclmissihle or of no probative 
f"orce, hut, inespective of tl.JeRe consirlrrat'ion~, ,w 
insist that there is nothing to show that these books 
were kept in furtherance of a project to defraud. As-
suming t hat the defendant has conspired to defrnncl 
the pla in t iff, the books of account "·ere in no RPnse a 
pnrt of the scheme, or a step in f11l-therm 1c-e of it. They 
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were in effect nothing but a record for Guigues' refer-
ence, and were in no sense authorized by or of value 
to the defendant, and cannot be stretched into an 
account in furtherance of the conspiracy. 

IV. 

THERE IS NO PROOF OF CONVERSION. 

We will treat this topic under four beadings: 

ci. There was variance between the goods claimed 
in the declaration and the proof. In the testimony of 
i\Ir. Baker ( case, p. 16), it appears that the so-calle<l 
gTain splits which are sued for were products taken 
from the hides prior to tanning, and were in all re-
spects a diffe1;ent article from that described in the 
declaration, which is limited to grains of Cordovan 
after tanning. 'f"he evidence shows clearly, as set 
forth in our statement of fact, that cordovan was 
manufactured by tanning the whole butt in bark, and 
after the tanning was completed, by removing either 
by a scraping or splitting process, the grain or hair 
side of the butt and the flesh side of the butt, leaving 
a uniform piece of leather, originally the interior of 
the butt, fo1· finishing. It is clear that the specifica-
tions of the declaration, 23,300 pounds of grains from 
cordovan after tanning can refer but to the grains 
split from the tanned butt after the butt has been 
pnt through t he tanning process, ana after the eor-
dovan has been created, needing but the removal of 
th e ousidc of both the grain and fl esh portions to 
reveal it as finished leather. 

The proof, therefore, that grains from the bt1tts 
were removed in the pickled state is either a var-
iance between allegation ancl proof, or the admission 
of the evidence was t he aclmi RRion of irnmnte1·ial a ll<l 
irrelevant matter, tending, nevertheless, clearly to 
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prejudice the defendallt before the jury. Iu either 
event tile admission of t!Jis evidence "·as error. 

b. No delivery was proven. Nowhere in the case 
is 'there any el"idence that goods i11 auy particular 
quantity were received by the defendant from Guigues. 
'l'he expressma.n or men who are alleged to have been 
engaged in transporting the goods were not called. No 
delivery receipts "·ere produced a a careful analysis 
of the testimony will show that the proof of delivery 
has been rested entirely upon the supposed evidence 
of the yellow sheets above referred to, in which certain 
quantities of goods are set forth. It will appear at 
once that the error of admitting the books for any 
purpose is here enha.nced by accrediting to the books 
the full weight -o.f books of account nncler the law 
merchant, where. the entry of items in the account is 
prima, fC1,c,ie proof of delivery. The books hnving erro-
neously been received it follows that there ,rns no com-
petent proof before the jury from "·hich a delivery of 
a specific amount could be inferred. 

t·. :Ko (]uant it_v proven . As to t hi s necessary feat-
ure of proof of conversion, the remarks under the fore-
going head are equally applicable. Asirle from the 
amounts set forth on the yellow sheetR no evidence of 
drfinite quantity appears in the casr. 

d. No demand fo1· the retm·n nf the goo<lH wa~ 
proven. A demand and refusal, it has been held, are 
not necessary to be proven in order to infer a conver-
sion, except in such cases where the title to the prop-
erty has been transferred subseqnent to the conver-
sion. 

JJJwrle v. Van Buren, 7 N. J. Law, 344. 
Gaskill v. Ba.1·bo11r, G2 N . J . Law, 530, 

the demand and refusal, being bnt evidence from 
which a conversion may be inferred, but not the only 
method by which it may be proYed. In order, how-
ever, to prove a conversion there must he shown some 
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act of dominion on the part of the defendant. A lead-
ing case in our State is: 

Frame v. Dennis, 45 N. J . Law, 515, 
where the facts were that the plaintiff left bis plough 
on the farm of Cummings with the latte1·'s con~c11t, 
until it should be called for. The farm was sold to 
oue Hibbler, the plough still being there. Later a 
neighbor borro\\·ed the plough from Hibbler, suppos-
ing it to be his, and later returned it. The plaintiff 
afterwards informed defendant, the borrower, that it 
was his plough, and that Im wished either its return 
or payment for the use, and defendant not complying, 
the action was brought. The judgment in favor of 
the plaintiff was reversed in the Supreme Court. 'I"hat 
court stated the law in the words of Mr. Justice 
Depue, in l\1ooclside v. Acla,ms, 11 Vr., 417, as follows: 

"'.l''o constitute a conversion of goods, there must 
be some repudiation by the defendant of the own-
er's rirght, or some exercise over them by him in-
consistent with such right, or some act clone which 
has the effect of destroying or changing the quali-
ty of the chattel." 

Justice Dixon, continuing, states, that anything less 
than is comprised in the above statement of the law 
might constitue a trespass, but would not constitute 
a eon version , ,,. h ic·h implied a repuclia tion of thr 
plaint iff's title. He cites further the case of Spo01wr 
rn. i1fa.nchester, 133 i\Iass., 270. 

In that case it was held that acts which in them-
selves imply an assertion of title, or of a right of 
dominion over personal property, such as a sale, let-
ting or destruction of the property, amount to a con-
version, although the defendant might honestly have 
mistaken his rights; but acts of an equivalent char-
acter not necessarily implying such an assertion of 
title or of right of dominion will not constitute con -
version unless clone with intention to deprive the 
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owner of the property permanently or temporarily, or 
unless there has been a demand for the property and 
a neglect or refusal to deliver it. To the same effect 
is L<:ift'0rty vs. S1uJetha1n, 68 N. Y., 522. 

It follows from these cases that \\·hile a demand 
may not be an essential of conversion, it becomes such 
in the absence of any proof of repudiation of title by 
the defendant. It is clear that in the present case, 
assuming e.ven that delivery has been shown, there has 
been shown no act on the part of the defendant as to 
his treatment of the goods after they came into his 
possession. The mere fact that they are in his posses-
sion cannot be. considered as conversion, as they might 
have lawfully been sent to him as bailee, to be subject 
to the order of the plaintiff, or mig·ht, as in the case 
of the plough, have been used by hin'l in recognition of 
a superior title outstanding in another, 11·1lich he in 
no respect disputed. Not until a demand, then, had 
been shown, and a refusal, could it be held that a con-
version had taken place. 

V. 

THE PLAIN'l'IFF FAILED 'l'O PROVE 'l'ITLE. 

'l''he plaintiff's title to tlrn goods alleged to have been 
delivered to the defendant is asserted upon proof that 
the hides sent to the Guigues factory were sent there 
either directly from the plaintiff or by order of the 
plaintiff, and were the plaintiff's property. This 
proof, in the absence of any further proof, might have. 
constituted a proof of title sufficient to have placed up-
on the defendant the burden of establishing the right 
of Guigues to dispose of certain products of the. hide. 
'l'he plaintiff, however, did not content itself with this 
proof of title, but went further and introduced into 
evidence the written contract of June, 1904, under 
which it appeared that Guigues recei,ed the custody 
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of tlte hides fur certain purposes, namely, to extract 
t herefrom the cordovan after tanning the butt in 
bark, and to tan the shanks in chrome for japanned 
leather or shoe stock. For this work specific prices, 
namely, 10 cents per square foot for the cordovan, and 
5 cents pPr s7m1re foot for the shank gl'ai11s, ,ms pro-
vided. 'l'hese cordovans and these grains by the terms 
of the r-011 tract were the only portions of the hide, 
ll"hich the parties contemplated should be returned to· 
t!te plaintiff. T'bis becomes evident when we consid-
er that for a period of seven or eight months these 
were the only product's re.ceived by the plaintiff and 
no complaint was made of Guigues' failure to return 
the butt grain splits, buffings, or flesh splits from the 
shanks. This contract and the duties nnder it were 
accurately charged by the trial court in the following 
language.: 

"It is a contract to tan in a specified way and 
for specified prices certain specific parts of horse 
hide butts to be sent by the plaintiff to Mr. Gui-
gues for that purpose. The contract is to be con-
strued as a whole, and the general expressions are 
limited by and are applicable only to the specific 
provisions. Taking the contract at its face value, 
so to speak, it bound Mr. Guigues to this and 
nothing more: To tan the specific parts in the 
specific way and for the prices named, and to 
send them back to the plaintiff." 

[t thus appl'ars that under the contract offered by 
the plaintiff the prima fac·ie ease of title which it had 
estahlishprl by sho\\·ing shipment of the hirles from it 
as its p1·opert~, was nullified and title to the goods 
11·hi ch ,yere alleged to have been converted sho\\·n to lil· 
in Guigues, free from any claim of t he Corona . 

'l'o meet this clile1nma, two methods were attempted: 
In the first place, evidence \\·as introduced, over ob-

jection, of an alleged trade custom requiring the ·re-
t·ui-n of all such .portions of the hide as \\·ere capable of 
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bei11g made into lea.th er to the consignor, u l thongh the 
testimony in this line is self-contradictol'y in that the 
witnesses all admit that any part of the skin or hide 
can be made into leather, and that under the alleged 
trade custom all parts of the hide are not returned, 
the portion not returned being called offal. Ho,,·evel' 
indefinite the testimony of ti-ade c-uHtorn was, the in-
fel'ence intended to be dra,Yn therC'feom, and the in-
fel'ence ,,·hich \Yas dra,,·n, ,ms that the specific goods 
daimed by the plaintiff herein were of the kind which 
Rhonlcl have been returned. -

'l' he testimony, ho\\·evei·, of the expe1·ts for the plain-
tiff, we contend was enoneously prrsented, as it was 
not limited to cases whel'e the hides were being tanned 
under a specific contract providing fot· the return of 
ce1·tain portions. It might very well he, and it ,Yould 
seem to us unquestionably to be the fact t hat should 
,1 hide be sllipped to a tanner \\'ith directions to tan 
the hide, a process we believe known as rough tanning, 
the duty of the tanner would he merely to 1·emove 
such portions of the raw hide aR would increase Hs 
value as leather, as for instance the hair or portions of 
bone attached ta the shanks, ancl the like. In this 
case, ho,,·ever, all of the hide in fact \\·on ld he re-
turned to the consignor. 'l'his insta nc·e, however, iR 
mater ially different from that where speeific portio1rn 
of the hide are directed to be tallnecl, and ,,·he1·e it he-

• c-ame nece8sary to divide the hide in to sections to he 
tanned and into sections to be left, 80 far as the eon-
trnct Hpecifiecl, untanned. 

lt must be remembered that in the case at bar a 
;;pecific \\-ritten contract was proven by \Yhich Guignes 
agl'eed to tan the butts for cordovan and the shank 
grains in chrome for japanning stoc-k, for which work 
he was to receive respectively te11 ~ents a ll d five cents 
per square foot. 'rlie character of the trade custom 
testified to is well illustrated IJ~, the question ad-
dl'CRHed to t he witness Price ( ea8e, page 81). 
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"Q Is there any custom of the trade as to any 
part of the hide being retained by the tanner?" 

"A There are." 
"Q iVhat " ·as the custom?" 

Which question " ·as objected to and objection over-
rnlcd. It is evid<'nt that testimony elicited by such a 
question might propel'ly apply to a case of rough tan-
ning, such as we have cited above, but might not at all 
apply to a case "·here the terms of the contract were 
settled by a written agr0ement. 

To pel'mit, therefor<>, experts to testify that there 
1rns a general tracle custom directing all parts of the 
skin to he 1·etm·ned to the consignor ,l'ithout directing 
the attrntion of these experts to the fact that in the 
present case a written contract determined what 
portions should l.,e 1·eturned, \Yas error, and on this 
bra11ch of the case the court permitted a further erro1· 
iu that in his charge he directed the jury that it might, 
so fa!' as it judg·ed the testimony of any expert to be 
rlirected not to the existence of a genera I trade custom, 
hut to the construction of the cont1·act in issue, cli~,-
1·egard the testimony of the expert. 

'l'hi s instr11 ction was contained in two of t he plain-
t iff's requests to charge which were charged by th,-
cour t. The first " ·as the twelfth request : 

"'l'hat t he jm·y in considering the testimony of 
witnesses p1·oduced as experts in the tanning 
trade for the pm·pose of establishing a trade usage 
or custom ~honld distinguish ,dth care betwepn 
t lw testimony as to the existence of such a tt-ade 
custom and their inte1·preta1'ion of the contrnct in 
writing hehYcen the parties." 

A nrl in the fifteenth req urst : 
"That so far as the jm-y find that the testimony 

of any witnrss as to thr existence of a trade usage 
or custom under the terms of the contract in writ-
ing has been an interpretation of said contract aR 
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altered or modified by a trade usage the jury are 
to disregard such testimony." 

We concede that these requests were skilfully 
dra\\'n, and dra"·n in a way which ev idently confused 
the trial judge in part as to the meaning of the propo-
sition which he was asked to charge, as he adds to the 
chai·ge of the fifteenth request, 

"Of course that means, I suppose, that it is not 
fol' the witness to construe the contract." 

As a matter of fact, the two charges meant much 
more. If that was the meaning of the request it would 
have been much simpler to have couched the request 
in the succinct language in the annotation of the court 
to it. 

'l'hat it is not the function of a witness to construe 
a Wl'itten contract is so well established that \Ye do 
not intend to dispute it, but if we examine the requests 
above quoted it becomes clear that the court has dele-
gated to the jmy the determination of just how much 
of the testimony of experts was responsive to the ques-
tions addressed to them, namely, what, if any, was the 
custom of the leather trade, overlooking that so much 
of the testimony of the experts as was not responsive, 
and as was, on the contrary, an interpretation of the 
written contract, was improper and irrelevant, and 
that it was not the duty of the jury, but of the eourt, 
to exelude this testimony from eonsiderntion . 

"re do not have presented here a c-ase of the credi -
bility of witnesses, which it is peculiarly the jury's 
province to determine upon, but a case of the ma-
teriality and propriety of evidence submitted, irre-
spective of its credibility, which it is peen! inrly the 
court's duty to rule upon. Indeed, the thirteen th 
request of the plaintiff, which ,,·aR likewise charged 
by the court, shows the inconsistency of the court's 
ruli11g, for in it the court charges that 

"No evidence would be admitted by the court 
to show a trade usage or custom that is incon-
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sistent with or modifying any of the provisions 
of the written contract." 

It immediately occurs to one reading these charges 
together that if no evidence would he admitted hy 
tl1e court ,Yhich would modify or be inconsistent with 
the ,n·itten contract, then tbe testimony of the ex-
perts must necessarily have been COllsistent with 
the illterp1·etation by the court of tbe meaning of the 
contract. If, ho.1·ever, the interpretation by the 
c-omt ag1·eed with such testimony of the experts as 
relatrd to the meaning of the written contract, neces-
sarily this testimony of the experts, while perhaps 
inelevan t, wa~ harmless and but corroborative of 
the view which the jury was compelled to take by 
reason of the instruction of the court. 

Carrying the argument a step further, it follows 
that tile rerna ining testimony of the experts purport-
ing to be concerning the trade custom, must in fact 
have been concerning the trade custom, and there ,Yas 
no 11ecessity for the court to direct the jury to disre-
gard any portion of it, except so far as the jury might 
be permitted to pass upon the respective credibility 
of the experts before them. 

Nor can it be argued that this instruction of the 
court was harmless error, for under it the jury was 
authorized to determine for itself what portion of 
the experts' testimony was interpretation of the con-
tract and what portion of it concerned the custom . 
In other words, the jury was permitted by the court 
to pass upon the relevaney of the testimony before 
it. This duty, of course, is one imposed upon t.he 
court, 1101· do we feel that citations are necessary in 
support of so elementary a proposition. 

In the second place, the plaintiff endeavored to 
extricate itself from the dileinma by recourse to an 
alleged verbai contract, by which the terms of the 
original contract were modified, if not wholly abro-
gated. As to the proof of this verbal contract, we 
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take it that there ai·e t\\'o clear grounds of objection 
\\'hich were vainly urged at the trial. 

First, is the method of proof. 'rhe story developed 
by Mr. Baker, the plaintiff's president, was tbat upon 
passing through the tannery he had there seen small 
pieces of leather of the shape of the shell, and pick-
ing up one had inquired of Guigues 11·hat it was; that 
Guigues had thereupon informed him that he had 
found a new method of manufacturing the cordovan, 
and that instead of shaving the gra.in off he had split 
it f1:om the tanned butt; that Baker hacl thereupon 
asked whether it was not possible to split the grain 
from the butt before tanning and out of the pickle;· 
that Guigues had replied that he had never tl'ied it, 
hut that they could see, and a number of butts were 
put through the splitting machine until a seemingly 
satisfactory product was reached; that Baker had 
thereupon made the following proposit ion to Gni-
gues: That in the future Guigues should split the 
grain in the pickle and should finish it for japannrd 
stock, for which he was to receive the sum of five 
cents per square foot, the same ra tc he had 11 itherto 
received for the shank grains, and ,Yas then to finish 
the rnmaining portion of the bntt into corrlov:rn at 
the old rate; that to this arrangenw11t Guigues hacl 
assented. 

'\Ye take it that it is clear, as sho\\·n lll)(ler para-
graph three of this brief, that the eYiclence of this 
transa.ction, so far as it consisted of the testimony 
of Mr. Baker about statements made by l\Ir. Gnig1H's 
ont of the presence of the defendant, and not.slHnn, 
to be authorized by him, was hearsay testimony of 
the most objectionable kind, and was not the basis 
for the satisfactory proof of the alleged verl1al con• 
tract. vVe do not feel that cases other th,11, those 
already cited under paragraphs two anrl tl,Pee are 
necessary to sustain this proposition. 
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In the second place, assuming that the verbal cou -
tract was properly proven, it was under the proofs 
of the case wholly irrelevant and was never b;v snuS(!· 
quent proofs made relevant. Nowhere in the cnse 
will there be found any evidence in the slighte8t sug-
gesting that any of the products to be obtained under 
the original contract as modified by the Yerbal eon-
tract, namely, butt splits from the pickled butt, the 
shell portion of the butt tanned in bark for con1omn, 
the grains from the shanks tanned in chrome, "·ere 
ever received by Lichtman or were ever delivered by 
Guigues to anyone other than the plaintiff. In fnct, 
the declaration makes no claim for any of the goods 
to be produced under this arrangement. 

Such being the case, it is quite impossible to sus-
tain the court's statement in his charge where he 
says: 

'"l'he plaintiff must satisfy you either that 
there was a trade custom supplementary to the 
contract requiring the 1·eturn of these articles as 
being things of value, the material of which was 
susceptible of being made into leather, or that 
there was a supplementary verbal contract, such 
as 1Ir. Baker !(as testified to.'' 

Dy this statement the court in effect charged the 
jury that the testimony of Mr. Baker as to the verbal 
contract, ,Yhic h throughout was strenuously objected 
to, ,ms evidential for the purpose of proving title in 
the plaintiff. The court refused as requested at the 
conclusion of his charge to instruct the jury that at 
most the verbal contract, assuming it to have been 
proven, was evidential as to grain splits Rhown to 
have been produced subsequent to the making of the 
verbal contract. And yet it is clear that such is the 
only reasonable view to take. If in order to establish 
title to the grain splits or buffings it was necessary 
to show that the original contract was modified by 
a trade custom which in effect added other terms to 
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it, 01· by a verbal amendment of it, if the jury should 
find that there was no trnde custom applicable there-
to, the remedial vit'tne of the verbal modification 
could not possibly have been reteoactive. It 11 ,1s 
therefore incumbent upon the plaintiff to prom that 
the goods claimed for had been produced ~ubsequent 
to the Yel'lml contract. 

The court, however, was not satisfied 11·ith the CITO· 
neons impression of the portion of the charge above 
quoted, but continuing in effect charged the jury that 
there was such a verbal modification and that this 
modification established clearly the pla.intiff's title. 

"If Mr. Baker is correct, and he seems not to 
be contradicted, Mr. Guigues being the only other 
witness of this interview, his testimony stands 
alone that there was such a contract ( verbal 
modification of the original contract) made for 
the manufacture, tanning in chrome, of such grain 
splits as Guigues in prosecuting his splitting 
\\"Ork should slice off from the hair side of _the 
butts-that would show a rig-ht of possession in 
the plaintiff, or the custorn if proved satisfac-
torily "·ould show a right of possession in the 
plaintiff." 

This statement was in effect a direction of a verdict 
by the court as to the items i.n controve1·s:v known 
as grain splits or buffings. 

It 11·ill be noted in the first place that the court prac-
t ically charges that Mr. Baker's testimony as nncou-
tradicted is to be helieYed. Such is the clear inference 
to be dra 11·11 from the expression. 

"And he seems not to be contradicted * * * his 
testimony stands alone that there waR ~uch a con-
tract ma.de." 

Ent even granting that these expressions do not 
unduly take from the jury their right of passing upon 
the credibility of Mr. Baker's evidence, the statement 
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that if Mr. Baker's testimony is correct, all grain 
splits which Guigues in prosecuting his splitting work 
might slice off from the hail' side of the butts belonged 
to the plaintiff, is a clear direction that if the jury 
believes the1·e was a verbal contract, all of the items 
mentioned in the declaration and for which claim was 
made at the trial under the name of buffings, butt 
splits or grain splits, belong to the plaintiff, irrespec-
tirn of the time at \\'hith these articles were produced 
and irrrspective of the nature of the contract rela-
tions exi~ting between them. 

And yet a moment's thought will show clearly that 
under the verbal contract the grain product was not 
a ba1·k tanned buffing, but was to have been tanned 
iu chrome. ~owhere is there any evidence that sub-
sequent to the verbal contract any of the butt grains 
were tanned in bark; while t he evidence is clear that 
prior to the verbal contract the whole butt was tanned 
in bark and the buffing split off after tanning. As to 
this product manufactured prior to the verbal con-
tract, the reason ing implicit in the court's charge, that 
in the absence of trade custom the verbal contract 
must have been established to Rhow title in the pla.in-
t iff, establishes Guigues' l'ight to the> articles, while 
the latter words of the court categorically deny this 
r ight. 

The trial court in this charge seems to have over-
looked altogether the necessity of the plaintiff's show-
ing t hat the butt splits or butli'ngs were produced dUl'-
iug t he existence of the verbal contract. As we have 
already said, there is no evidence to show that they 
were, while the inference to be drawn from the testi-
mony is clearly that they were not. Indeed, the plain-
tiff should have been required to show not only that 
these butt splits or buffings were produced prior to 
the making of the verbal contract, but that they were 
produced from butts which at the time of the making 
of the contract had not yet been put into the tannage 
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process, fo r as to butts on which t he bark tanning 
p1'ocess had already been begun at. the time of the 
making of the verbal contract, and which t herefore 
could not be split iu the pickle as contemplated by the 
verbal contract, the verbal contract had no bearing. 
No such evidence was produced, and it unquestionably 
became the duty of the court thereupon to withdraw 
from the consideration of t he jury altogether t hose 
features of the case which were rested upon the verbal 
contract. 

VI. 

Ii\Ii\IATERIAL AND PREJUDICIAL EVIDENCE 
AND ILLUSTRATIO~S. 

While it is perhaps scarcely logical, we wish here 
merely to suggest to t he court's attention in a some-
what fuller wa.y than is done by assignments of error 
and exceptions in the printed case, two certain rulings 
on evidence and portions of t he judge's charge which 
whil e lying without the plane of this brief we feel 
should be not iced a.t least in pa,•si ng. 

A . f,Jii-icle nc<' as J;o r·ost of r-hro111r· lum1i111; . 

In the first place, " ·e desire to call the court's atten-
t ion to evidence which t he tria l court permitted in 
regard to the cost of finish ing certa in un tanned hides 
in to lea ther tanned in chrome. The witness Lauster, 
upon very slender qualifications as an expert in values, 
was asked ( case, p. 321, et seq. ) wl1 ether he conld state 
the eost of tanning in chrome grains spli t from the 
shell, and over objection, was permi tted to state that 
t he cost of this process would be fro m three and a half 
to four cents a foot. It will be noted ~,s to this evi-
dence that in t he first place it refers to t he same ar t i-
cle ,d1ich we have heretofore un der IVa, of' this bl'ief, 
1·eferrecl to as not covered by the specifications in t he 
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shell before tanning, the declaration to a grain split 
from the shell after tanning. Furthermore, the cost 
of finishing such an untanned grain split in chrome 
i:annage is an inquiry wholly irrelevant t-0 the issues 
in this case. The evident purpose of this testimony is 
not directed to the value of any product in the suit, but 
is an effort to show to the jury that it was more profit-
able for Mr. Guigues to sell grain splits at the rate 
testified to by Elliott than it would have been to sepa.-
i-ate t he grains in the pickle and finish them in chrome 
a.ncl japanning as Baker testified he had agreed with 
Guigues should be done under the so-ca.lied verbal con-
tract. v-Vhen the court considers that there is nowhere 
nny evidence in the whole case that after the elate of 
1·he alleged verbal contract, Guigues tanned any of the 
butts in a way inconsistent with the terms of the ver-
bal cont ract; and when the conrt further considers 
t hat there is no proof of any kind that the plaintiff 
clicl not receive the grains tanned in chrome under the 
verbal contract, it becomes clear that the object of the 
testimony is not to throw any light upon the issues, 
but is by innuendo to raise before the jury the picture 
of au unfait hful a.gent corruptly disregarding hi s con-
tracts in order to obtain a greater profit at the hands 
of a fellow conspirator. 'fhe basis which must be es-. 
ta.blishecl before proof of this nature, even if under any 
circumRtanc-es it is admissible, is wholly wanting by 
the failm e of this plainfrff to sho"· any fraud. · 

B . 8.ra.-1111J/C'8 j"ro/11 other I J'({l/es -i11 I l, e jt lll_,;,,·-~ 
c/10,rge. 

'!.'he ma.tter lllay seem in a sense a trivial one, but it 
is often upon the seemingly trivia.I that the determina-
tion of the ease depends. Counsel for the defendant 
had used in hi s Rm nmin g up, in designating l\Ir. 
Guigues' improvement in the former process of ob-
taining a cordovan by which in place of scraping or 
shaving a.way the grain into waste products he had 
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split it in a single sheet of commercial value, the 
metaphor that Mr. Guigues had made two blades of 
grass grow· where one had grown before. The court 
in discussing the right of Mr. Guigues to retain this 
newly crea.ted product, referred to two hailments of 
altogether different character. 'l'be first was an in-
stance of a sailor taJdng a ten-yard roll of cloth to a 
tailor to have made into a coat, it being assumed that 
five yards was sufficient to make a coat. The question 
raised by the court in that case was wh0se are the five 
;vards renrnining, or if not five, the remnant of three 
or of brn or of the one or of a fraction of a yard. 
Again be cited a case of a miner who having a nugget 
of gold, asked a jeweler to make him a wedding ring 
and two sleeve buttons. He assumed that after this 
manufacture the jeweler still had one-half the gold 
left. Vi'hose was the half. The court then shows that 
the metaphor used by defendant's counsel was not 
wholly understood. He says that in both these cases 
"two blades of grass grew where one grew before." As 
a matter of fact, in the cases cited by him there was 
no case of a new blade of grass growing, there was 
simply a remnant left by subtracting a part fr;om the 
\\·hole. Following this statement the court states that 
the cases are not cited as similar or analogous cases, 
but merely to show that such questions may arise in 
human affairs. Vi' e take it, however, t hat this CJUalifi-
cation would not deprive the statement of it8 vicious-
ness which lies in the fact that there was presented 
to the jury's mind instances in one case or in both 
cases where but one-half of a completely identical 
bailed object was used in the active part of the bail-
ment as being in some sense analogous to an instance 
11·here the waste from the process of manufactnre was 
turned into a valuable produce. In other words, the 
court confused in his mind and presented to the jury 
the confusion of a fraction of the original bailed thing 
and the change through ingenuit~, of a waste by-prod-
uct to a thing of value. 
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VII. 

DAMAGES. 

Under this heading we insist that there were three 
errors made by the trial court. 

A. 'l'liei·e was no edde11ce of valne proven. 
Upon this g1·ound the court should have directed a 

non-suit. It is true that a number of experts "·ere 
placed on the stand and were asked to testify concern-
ing the value of certain products. This testimony, 
however, was not definite in its nature and would not 
clearly relate to the items in suit, nor were the meth-
ods of arriving at the value of them such as would 
entitle the estimates of value to evidential dignity. 
'J."heJ' were apparently mere guesses, based neit11rr 
upon the knowledge of the market nor upon a knowl-
edge of the specific a1-ticlPs; nor was there any effort 
to prove that there was no market value fOl' the arti-
cles, so that there might be introdu ced evidence sec-
ondarily of' their 1-ruc or actual value. 'J.'he cases deal-
ing \\'ith the ,ncasnre of damage in onr state ,we 
meagre, !mt \\'e take> i1 as clearly establish ed h.l' thrm 
that primary basis for damages iu a conversion ac-l'ion 
is the market valne at the place and time of con 1·e1·-
sion. 

Diinmoelr \'. U. S. Rank, 55 N. J. La"·, 296, at 
p. 304. 

Wyckoff.' v. Bocl·in e, 65 N. J. Law, 95. 
In this rule the basis of damage assimilates itself to 

the rule applied in the case of breach of contract fol' 
the purchase of goods. 

Massman v. Stei,ger, 79 N. J . Law, 442, and 
cases there cited. 

We think it clear from these cases that before sec-
ondary proof as to true valne as distinguished from 
the market value of an article can be introclured, the 
article must be shown to ha,e no market value. This 
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1·ule is borne out by the ease of Do11q /,as v. 11lernales, 
2o N. J. Eq., 144, holding that under reference to as-
certain the ma.rket value of certain stock on a given 
day, the intrinsic value of the stock should not enter 
into the estimate unless there has been no market 
pi-ice within a recent period. 

To the same effect see the case of .l/ oUormack v. 
Ha111YiU01i, 23 Gratt., 561, at 577; Hh1de v. L-iclclell, 10 
Q. B., 265. vVe submit that the testimony of plaintiff's 
Witnesses on t he question of value in the case 
at bar was not and cannot be argued succ·essfully to be 
a statement of market va lue. The testi 111on_y of the ll'it-
uess Maxwell is a fair sample and an exarn.ination of 
his testimony will clearly show that the basis of his 
opinion was in no sense market val ue, but "·hat he con-
sidered the real value of the product, which real value 
be obtained by figuring the value of the product after 
finishing and deducting therefrom the cost of finish-
ing. It is held that such a process as a method of de-
termining market value, wou1d be clearly preposter-
ou~, the evident object of the tcHlirnony being to 
obtain Mr. Maxwell's opinion of the actual value of 
the property a.t that time. It is interesting to note 
that Mr. Maxwell in his testimony admits that he had 
never sold a shank split or heard of its sale; that in 
fact he had never handled this article as such, the 
nearest approach being a whole butt split of which the 
shank split formed a part. 

n. '!'he ooiirt erred -in cha·rgi11g tlrnt ·interest ro11 lcl 
/Je reco·rerecl. 

Whi le we admit that in many jnr·isdictious interest 
upon recoveries fo1, conve1'sion is permitted from the 
time of the conversion, we are unable to find authori-
t~, in our state for that proposition, and \Ye t hi nk that 
t he true rule is that established by thf' em'l:V case of 

8J)ear vs. Vam, Orclen, 34 ~ - J. Lal\·, 6~3, 
where it is held that interest is not recove1'ahle upon 
unliquidated damages. In that case th<'re \Y::tS alleged 

.. 



the beating and kill ing of a heifer. On certiorari the 
judgment allowing interest was set aside. We cannot 
see that in principle this case differs from the damages 
recoverable in a conversion action. vVe take it that 
the theory upon which interest is allo"·ed in any juris-
diction is that it is in a measure a compensation for 
the period during which the owne1· is deprived of the 
value of his goods. iVe do not agree, ho\\·ever, with 
the doctrine which allows interest as such, and we be-
lieve that in all cases the question whether interest 
should be allowed is one to be submitted to the jury 
and not to be charged by the court. The Jaw, we take 
it, is clearly stated in 

16 Am. cG Jl)nr; . /,Ju-<YIJ., Vol. 2. 
where it said : 

"It has been held that ii1terest eo nom-ine is not 
recoverable in actions e:r- clelicto for damages to 
property and according to this rule it has been ad-
judged error to instruct the jury that they may 
allow interest eo nomine on the amount of dam-
ages found from the elate of the injury." 

Readi,n.r;, etc. R. R. Go. vs. Ba,/tl1ase r, 126 Pa., 
State, 1. 

Emerson, \"S. Schoonmaker, 135 Pa. State, 437. 
vVe would also suggest for the consideration of t he 

court, although \\'e do not find the distinction uiacle 
in the adjudged case~, that in any event intere~t 
should be allOi\"ecl to n m only from the elate of a de-
mand upon the defendant for the return of t he goods, 
in a case such as that at bar, it being only from ~uch 
demand that the pla intiff can be said to have been de-
prived of the goods. As interest was claimed from 
the elates of the alleged cleli,ery of the goods as shmrn 
by the yello"· slips, "·e submit that the court erred in 
the date from which it might be charged. 

0. The court charged that the full amount of the 
plaintiff's ·declaration, $23,000, was recoverable, if 
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anything was recoverable. '!.'bis charge took from the 
jm·y first, the right to determine whetller there had 
been substantially proven a conversion of all of the 
articles claimed for in t he declaration. It might easily 
be that the jury was satisfied with the proof as to one 
item and dissatisfied ,vith proof as to another. Under 
such circumstances it might be that the jury would 
have found that the total value of the buffings, for 
instance, was a certain sum of money, less than that 
claimed by the plaintiff. Under the charge that they 
were to find $23,000 or nothing this right to determine 
upon the proof as to the conversion of the specific 
articles was completely denied them. 

In the second place, it denied t hem the right to pass 
upon the testimony pro and con as to the value of the 
specific articles. It might be, for instance, t,hat while 
they agreed with the plaintiff as to the value of the 
buffings they disagreed with the plaintiff as to the 
value of the shank splits and found them to be worth-
less, in which event they could by no possibility havt 
arrived at the figures claimed by the plaintiff's counsel 
in llis summing up. 

Again, it took from the jury absolutely the right to 
weigh t he evidence, more or less conflicting, of the ex-
perts, and to determine for themselves what was the 
true value of each of the articles. The case was not 
one which presented uncontroverted testimony as to 
the exact value of the goods, but "·as a case in which 
the experts differed as to the amounts, not only the 
experts of the defendant from those of the plaintiff, 
but the experts of the plaintiff from one another. 

Under these circumstances the court in charging 
that the jury must find $23,000 as the damages became 
in effect the jury for the purpose of assessing the dam-
ages, and confused once more the functions of court 
and jury. 

To summarize briefly, we would therefore claim in 
t he first place that t he defendant's whole case has been 
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rested upou the t heory of fraud, which it failed to es-
tablish; in tlie second place, tl.\at the whole proof of 
conversio 11 and del ivery was based upon supposed ad-
missions, tliemselves based upon the unestablished 
fraud, _and 1vere incompetent as evidence; that in the 
th ird place the court permitted to be used as memo-
1-anda, not only, but to be introduced as evidence, 
copies of books which from the testimony of the wit-
ness were not memoranda, and under no circumstan-
ces even had ihe le<1ge1·s been produceu should have 
been used as evidence; that in the fourth place, as-
suming the plaintiff to have shown title to the goods, 
no conversion of them was shown; in the fifth place, 
t hat the plaintiff failed utterly to prove title and in 
fact established the title of Guigues to tbe goods, and 
tl.iat the court not only en-oneously refused to non suit 
fo1· failm·c to prove damage, but erroneously charged 
on the question of the amount of the damages, for the 
conversion, and on the question of interest thereon, 
but further admitted prejudicial testimony as to the 
cost of processes of tanning, not in issue in the case, 
and called the jury's attention to bailments not in any 
respect analogous or similar to the one in suit, to the 
prejudice of the defendant. 

vVe take it that any of the grounds set forth in the 
foregoing brief and here summarized is sufficient to 
justify this court in the reversal of the judgment be-
low; that in combination they are unanswerable, and 
that th is court must reverse the judgment below and 
direct a ve1iire de nova. 

Respectfully submitted, 
RIKER & RIKER, 

Attorneys for and of Goivnsel with 
Plalintiff in Error. 
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l<'AC'l'S. 

'l'he plaintiff hel<rn·, defendant in error sued in 
trover to 1·ecover th e value of cerlnin goods purchased 
by the defendant below, plaintiff in error, of one 
Albert A. Guigues consisting of "grains from cordovan 
after tanning," "shank Rplits" ancl "dry tacked out 
butt hnfnngs. from cordovan butts, '' all of them being 
portions of horse hi des which had been entn1sted to 
Guigues by the plaintiff belu"· lo be 1.annecl for it. 
The suit at bar ,,-as hronght b,r the Corona·Kkl Com-
pany of :\Iassaclrnsetts. The sales inrnh'ed are in the 
period bet,wen Kovember 28, HlOJ, and September 7, 
1905. 'l'he dealings be1 ,Yeen Guigues and Lichtman 
ran from July, 1904, to so me time in the year 1907, 
but the early part of t he dealings are mo1·e than six 
years prior to the comm encement of t he suit. 

Under a ,nitten contrnct (Ex. P. 1), Corona 
Kid Company, plaintiff belo'\\-, shipped to Guigues' 
factory large quantities of horse butts, that is, the por-
tion of the horse hide covering the buttocks of the 
animal. This was made up of the shell portion and 
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the shank s, the shell portion being so ca lled because 
aloug witb the usual hide fibre nature has put a kinu 
of horny substance where the whip. would fall. The 
~hnn ks are the portion of the hide covering the hind 
legs of the animal. Guigues was to tan the shell por-
tion by the process of bark tanning into a kind of 
leather called Cordovan while the shanks were to be 
tn nn ed by another process, t ha t of chrome tanning. 

In the usual method of tanuage of the shells iuto 
conlovan, the grain or hair side of the hide "·as 
shaved aud t hese shavings were waste from the stand-
point of leather and along with other similar trim-
mi11gs, t l1 e flesh scraped from the hides and the hafr 
that was taken off would by the custom of the tratlt 
belong to the tanner. Shortly aftet· the commence-
111e11 t of ope1·ations Guigues sul>stitutecl for this shav-
ing the process of splitting, ta king from the shell p01·-
tio n of the butt, by the splitting mnchiue, a layer from 
the grain or hair side of the shell. Kot only d id he 
take off in spli tting "·hat had before been clone by sliav-
iug, but took a fut·the1· quantity of the fibre making 
the piece that ,ms thus obtained of heavier substanct:, 
and more valuable, and at the sacrifice of or injury to 
t he fin ished conlovau or shell (pp. Ti, 80, 32!)) . 
'l'his spli tt ing of the gt·ain side from the shell could 
be done in such a way as to take off a grain that wa~ 
not of uniform thickness, or the machi ne might be so 
set and operated as to take off a grain that was of 
11nif<ll'm thickness. These grains of uniform thick-
ness are called buffings. Large quantities of both 
kinds of grains were sold by Guigues to Lichtman. 

Guigues also split the shanks, that is, used the split-
ting machine to divide the shank portions of the hide 
into two layers; one the upper or grain side of the 
hide, and the other the lower or flesh side of the hide, 
called the shank split. Guigues sold to Lichtman 
several thousands of these shank splits, in a pickled 
condition, that is to say, they had not been fully 



l,mncd bu t had gone through the process of the 
Gu igues factory so far as pickling. 'rhis pickling is a 
process that 11 ot only p lays a part in t he tanning of 
the hide, but has a preservative effect (pp. 12, 17, 
J.02). 

'L'l1e first contract (Ex. P. 1), did not pro-
vide fo r tlle making of any of the articles fa question, 
namely, grains from cordoYan after tanning, shank 
splits, 01· dry tacked out butt buffing, and therefore 
d id not ·expressly call for the return of any such 
m-ticles. As to t he grains or buffings it might be 
claimed t hat Guigues had only clone by splitting what 
had befo1·e been done by shaving; that as these shav-
ings were wa ste in the process of tanning and were not 
to he l"etumecl by Guigues to the Corona Kiel Company 
so he might retain the splittings that his ingenuity 
had taken off as a substitu te for the waste. The plain-
t i If t herefore pl"oducecl testimony showing a later ver-
ha l contraet in November, 1904, by ·which it was 
agreed that G uigues should pur sue t his method of 
splitting and should ta n the g1·ains t hu s split off. As to 
any of t he articles in question sold by Guigues to 
Licht rnnn, if produced after that verbal contract, 
p laint iff belo,Y contended that t he contract sho,Yecl 
that they " ·ere its -propel"ty because by that verbal 
rn11trnct Guip;nes did not sell these p;1·aius to the Co-
rona K iel Compan y but contracted to <lo t he work of 
tanning upon them at so much a foot, treating the 
grain,; as t he property of the plaintiff helow, and him-
self as a contractor working upon the property of the 
plain tiff; also the cont ra ct was a recognition of owner-
ship by'Col"ona Kiel Company, plaintiff below, of the 
g-rains, etc., if produced prior to the making of the 
ve1·hal contract. 

P lnintiff below also endeavored to establish 
its O\n1e1·shi p of t he ar ticles sold by Guigues 
1o Lichtman by offering proof of his method 
of dealing wi th them, namely, that he con-
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cealed the making of them from the plaintiff be-
low when one of these grains thus split off was dis-
covered, gave a lying explanation of it; that he further 
concealed the articles after production by storing in 
dark or locked off places in order that they might not 
be discovered by Mr. Baker, the president of the Co-
rona Kid Company, plaintiff below, on his frequent 
visits to the Guigues factory; that he kept a private set 
of books, distinct from his regular books, in which he 
entered sales of the articles in (]uestion and of similar 
articles, most of these being to Lichtman; that he had 
a bank account separate from his regular bank ac-
count through which he put the payments that came 
to him from Lichtman fo1· the goods in question. 

Plaintiff also sought to establish its ownership of 
the articles in question by proof of trade custom under 
which, in the absence of contract on that point, ai·ti-
cles such as these produced in the course of tanning by 
a tnnner of hides belonging to anotller. would be rt--
tumed to the consignor, the tanner retaining nothing · 
but the waste such as the hair, the f1eshing, and the 
little scraps taken off in trimming the hide. 

Plaintiff not only relied upon this proof of conceal-
ment as tending to establish its ownership of the arti-
cles in question, but also offered this pl'Oof as a part of 
the circumstances sm·1·ounding the conversion of tltb 
a t ticles, treating Guigucs and Lic htman as engaged in 
a joint conversion. 

Plaintiff below, defendant in error, produced as a 
wi tness an employee of Guigues " ·ho during the en-
tire period of the transactions in question had been 
his ch ief assistant in the manngement of the businPss 
and his bookkeeper in charge of the books. This wit-
ness, Joshua L. Elliott, had taken a copy on yellow 
sheets of the Lichtman account as contained in the 
private books above mentioned, and plaintiff belo"· 
sought to have these "yellow sheets" or copies of 
the Lichtman account used as memoranda to refresh 



5 

t he recollection of t ile witness as to the sales to 
Lichtma n the1·ein recorded as 11·ell as t he payments 
by him, and to refresh hi s recollection of itemize.cl 
s tatements of account (macle up from the book of 
which the "yellow sheets" 11·ere a copy) presented. by 
t he witness to Lichtman. At a later point in the 
case plai ntiff below offered the "yellow sheets" them-
:,ch·es as evidence a11d t hey " ·ere received and marked 
as ex hibi ts. 

'l'lie defense did not deny that i t had purchased 
of n nigues ar ticles of t he kind sued for; in fact de-
fcll(la nt belo" · admitted it and proclucecl .contracts 
11·ith Gui gnes under whi ch it hacl arranged to ta ke 
from birn la1·ge quantit ie.- of these articles (Exhibit 
D. 23, Schedul es A and B) . Defendant below did not 
<ll'ny t il e pi-ices at 11·hi ch it was shown Lichtman 
had bought the~e articles of Guigues, nor clid it pro-
d nee a single witne~s from the many employees in 
lhe Gn igues facto ry to contrad ict the proofs of con-
cealment and deception that had been offered by the 
pla inti ff below. 'J'he gener al lin e of defense was 
to pu t t he plaintiff below to the strictest proof, to 
in lerposc objecti011s to the admission of the evidence 
h_v 1Yh i('h it so ught to estah Li sh its case, prOl'e by 
<'XJJl'l' lN thnt t he articles in question produced by 
Li<·ht111a11 were h is property h_v virtue of a trade 
r11sto 111 giving the tanner the 1-ight to retain all 
partR of the bide not specified to he returned by t he 
!'ontnict llll.'ll Pr which he was working, together with 
the denial by Abra ham Licht man, son of defendant 
belo"·, of an.v knowlellge at the time of bis purchase 
of them as his father's agent that they were not t he 
properly of Gnigues, deni al of specific conversatio1rn 
hy 1Yl1 i<- h the pla in tiff hacl sought to show guilty 
kuo ,l'ledge a11d collus ion i11 the rnincl of the saicl, 
Alwaham Liclr tman, and a further limited denial by 
-Tl'linR Lichtman of particular conversations ancl of 
the nnmber of hi s visits to the Gui.gues factory. 
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'l'he plain tiff iu error, defendant below now rests 
its case before this court on certain points raised be-
fore the learned frial judge ·"·ith additions which we 
think were not brought lo his notice and that are 
not covered by any exception that was allowed. The 
brief served upon us is a general discussion of the 
points without specific reference to the exceptio11s 
or the assignments of error relied upon as p1·esenting 
them. 1Ve will take up these points in the order in 
which they are presented in the bl'ief to which "·e 
are 1·eplyi ng: 

I. 

TIIA'l' CO~SPIRACY, l<'lUUD OH COLLU-
SIOY OF TITE DEFE"KDAN'l' WAS :\TOT PRE-
SE:\T'l'ED BY THE ISSUES. 

T!Jis point rests upon the premise that the plai11-
tiff's act ion had for its ultimate foundation charges 
of fraud and conspiracy. \\' e think 1.his prern ise is 
unfounded as the plaintiff's claim "·as fol' the con-
version of al'tides belonging to it and it was not 
e~sential to the support of this cla im that the plain-
tiff should show a conspiracy bel1Yeen Guignes and 
Lichtman . It ll'as impossihlP to develop the plain-
tiff's c·ase, ho1YeYer, "·ithout Rho11'ing such fraud as 
,1·as invoh·ed in it. It 1rns inl'nmhent upon the plain-
t iff to show fil'st its o,1·11e1·sliip of the goods 1.hat 
,rnre sold to Lichtman. 'l'his conld be very pro1wrly 
Ruown by a ny act 01· aclmiRsion of GuigueR that 
showed that he regarded the articles sold to Licht-
man as the property of the plaintiff below, and the 
proof of bis concealme11t of the processps of manu-
facture and of the far·t of the sale and all thp rPst . 
of the concealment was eYidenee of that character. 
It was also incumbent npon thP plainti/1' to show that 
the goods in rpiestion had comp into the possPssion of 
Lichtman and under ,1·hat circnmstnnePs. Fm·thrr-
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more, if circumsta nces surrounding the purchases 
were such as to show that the defendant below bought 
of Guigues knowing that Guigues was not t he owner 
or under circurnstances that charged him with such 
knowledge as a fair inference from the facts brought 
to Jtis kuo,Yledge, thi s line of p1•oof would of itself 
show a eo1wersion in tile Ye1·y purchase of the articles 
and taking them into IJis possession without regard 
to IJis subsequent attitude towards the true owner 
and without the need of any demand from that owner 
upon l,im f'or t he r etm·n of the article. There were 
also t\\·o other poinls of view from which the proof 
of Guigues ' frandnlei1t dealings and Lichtman's par-
ticipa tion in them, or pmclrnse with knowledge of 
ll1 cm, was ad rn issible, namely, as laying the founda-
tion for the admission in e,·idence of the conduct of 
Ouig11es as that of one of t"·o joint tort feasors ad-
111 issible against the othel' of the t \\·o, and as justify-
ing a claim for pun it ive damages at the hands of 
t l, e jmy. It ,ms a lso impossible to propel'ly open 
the cnse intended to hr made. hy the plaintiff 
within the pleadings "·ithont l'ef'el'encc to the fraud 
l,.v Ouigu es and the kno\\·ledge of it oi' p,u-tici-
pation in it by J.iehtrnnn. I n the com·se of the 
(·hn l'ge thr ll'arued trial judge said tha t ,Yhil e fraud 
of the defendant was not a n essential part of the 
pl.a i11 tilf's case i II trO\·er nor asserted in the declara-
tiou thr' openi11g of co1msel had put upon the case a 
tliffe1·ent complexion, because it had co11tni11ed the 
st':1tPrnent tha t the conversion of' t he goofls wa s 
('Ollnsirn, \Jut wht•n t his is l'P>Hl in connection 
\\·ith th<' paragi-aph on page 408 lwginning with line 
::i._, i t is clear t hat the lcai1wd tria I jmlge was onl~, 
1·efrning to the mention of the fraud as tending to 
,·ho\\· a joint \\T011g in order to make admissible dec-
1:Hat·imrn and concl net of Gnignes in t lie course of the 
jo'nt' \\·t·on g. 'l'hr languagr of the charge is : 

"Evidence having been offered on behalf of the 
plaintiff "·hich tended to show collu sion and con -
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spiracy, t he acts and declarations of the joint 
wrongdoers became, for the immediate purpose of 
putting in and developing the plaintiff's case, 
evidence against one another. In this way the 
plaintiff's case has been built up. If the testi-
mony offered on behalf of the plaintiff to show col-
lusion were struck out, there would not be enough 
left to found a verdict on in favor of the plaintiff. 
'l'he charge of fraud ·was the bridge that canied 
the plaintiff over and enabled him to prove collu-
s ion. He caunot now kick clown the bridge on 
which he crossed. Consefjueutly, the case must 
now be tested by the theory on which it has been 
tried. In short, the plaintiff has treated the ac-
tion, not as a mere orclina1·y aetion of trover to 
try title, but as a fraud case in the form of 
trover, and unless he proves fraud to your satis-
faction, your verdict must be fol' the defendant." 

In other words,' the plaintiff has tried to show con-
version under circumstances of fraud, and testimony 
has been made admissible by proof of fraud; if the 
proof that shows fraud is eliminated the1·e is nothing 
left of proof of conversion because the only proof of 
convers ion is t r, e conversion under circumstances of 
fraud. \-;,,7e respectfully submit that this view of thP 
plaintiff's case was iucol'l'ect and t hat t he1·e was 
enough in the case to show 1:onve1·sion by the defend-
ant "·itbout resorting to circumstances showing fraud. 
'J:"he court might have told the jury that certain tes-
timony had been admi tted only upon t he assumption 
that there was proved to t he sat isfaction of tlte jur~• 
the joint wrong that 11·as the fo nndat ion of its ad111 is-
sio11 and might have instructed the111 to disregard t hat 
testimony if that foundation was not established, lrnt 
11·e recognize that it would have been a difficult tnsk 
for the jlll',Y to have thus discriminated, and so it mny 
be that the learned trial judge was justified in tPl ling 
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them compreheusively that the plaintiff must have 
established fraud iu order to recover. 

'!' he joint to1·t feasor theory as tlte basis for admis-
s ion of tcstimouy was not at til·st presented to nor 
1·eli cd upon uy the learned trial judge. When the 
pla intiff below offered testimony (that of Mr. Baker, 
president of tltc Uorona Kid Company) of the acci-
dental disco.cry by him in the Guigues factory of a 
piece of leatl ,er cousistiug of the graiu t!Jat bad been 
split from the cordoYau or butt, Guigues' lying ex-
11lnnntion of it \ms that it was a mere experiment, (the 
fa d !wing t hnt he had taken off thousauds of these 
gn1ius hy processes concealed from Bake1· and had 
sold t hem to J,iclltman), and of the new conti-act 
rnmle verbally 11·ith Guigues to thereafter pm·sue that 
methorl of spli ttii1 g all(l to fan the grains thus ob-
tained in cln·ome, no objection was made that fraud 
11·as not within the issue (see page 13, line 40; all of 
page 14, aml pnge 15 to line 10). 'l'hen when the plain-
tiff sought to ,,ho,Y by :\fr. Baker the system of report-
ing by Guigucs as to the disposition made by him of 
the hides sPnt to him for tanning, the objection was 
111nde 011 the grn1md that Guignes' reporting could not 
bind the rlefendant. The court permitted the testi-
mony aR fl part of the history of t he case ( page 19). 
Then rn111e test imony by i\Jr. Baker as to cornplaints 
hy hi111 t:o Guignes of shor tages with a l'iew to showing 
Guigues ' deception nnd lying explanations of the 
~hol'lage,,, a ll as part of the conduct of Guigues tend-
jug to show that the goods in question belonged to the 
f'o 1·ona and that Guigues had no right to sell them to 
Lkhtnrn n. He1·e again t h(• obje<tion was made on the 
grnund that complaints lwtwcen the Corona Company, 
plaintiff below, and Gnigucs were not relevant or ma-
teri,tl . It seems clear that all of this l ine of testi-
ntc-IJ.V "·as >Hlmis~ible along tltP lines that have been in-
dir·«tcrl, 11amely- as par t of the history of the case, 
the ci1·cumstances leading up to :md sunounding the 
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pl'oduction of the ar t icles in question and their sale 
by Guigues to Licl1 lman, t he owne1·ship of them as 
shown by the conduct of Guignes, on whose title or 
lack of title the defendant below must stand or fall. 
And it may be assumed that these points were pre-
sented in the argument and discussion that is not re-
corded in t he pl"inted case in the transcript of t he te~-
timony but is there indicated. In the endeavor to 
meet t he renewed objection and the further arguments 
that we1·e being presented, counsel for the plaintiff 
put forth anotbci· gl'ound of admisRibility of that lim· 
of testimony, namely-that Guigues and Licht1uan 
1rnl'e joint tort feasors in combination to defraud the 
Corona Kid Company by the conversion of goods lie-
longing to it, an,l t hen the objection wa s made on 
behalf of the defendant below that such collusion, or 
conspiracy, 01· fraud " ·el'e not within t he issues (page 
20) . The court, it will be seen, declined to rest the 
admission of this testimony upon t he join t tort feasor 
theo1·y but l'Uled that the evidence was a elm issible as a 
part of the histo 1·y of t he transaction between the 
plaintiff and the bailee. (See pnge 20) . 

,vhen the witness " ·as called npon to tell the answe1· 
made by Guigues to t hese complaiu ts, objection \ Y'18 
renewed on t he g1·ound t ha t it was a convetsation not 
in the presence of the defendant, therefm·e not binding 
on hi111 . Kothing " ·as sa id about its not beiJ1g wi t hin 
the issne, but after t he argument in whi ch presumahl,Y 
all the 1·easons ah·eady p!'esenlecl for its admissibility 
were ai·gued, the learned trial jm:lge announced that 
that and tesUmony of similar character would be re-
ceived as tending to show a fraudulent conspiracy 
between the defendant and Guigues "which conspiracy 
will, it is sa1cl, exp la in the fact of t he obtaining of the 
goods by t he defendant" (p. 2±) . As one witness wa8 
called to tell of instructions from Guigues for t he 
concealment from the plaintiff belo"· of the produc-
tion of the ai'ticles in question, point that such proof 
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was not within the issues was again ruled upon by t he 
leurned trial judge who beld that it was admissible as 
showing the circumstances under which the defendant 
acquired the property and on the further ground that 
t hough a conve1·sation between the witness and some-
one other t han the defendant it was admissible against 
t he defendant under t he joint tort feasor theory 
adopted ( p. 32-35). The yellow sheets were based 
upon several grounds, one of which was t hat the en-
tries in the books of which t he yellow sheets were 
copies \\·ere Rta temen ts made by Guigues and that 
Guigues "was one of two people engaging in a joint 
w1·ong that \\·as being perpetrated upon the plaintiff 
company." 'fhe objection was on two grounds that 
t he sheets we1·e only copies of books belonging to 
Guigues and that 110 attempt had been made to pro-
d uce Guigues nor account for his absence ; second that 
even if the Ol'igina l books we1·e t here they would not 
he ,.Hlmissible; t hat by t he law merchant books of ac-
coun t were admissible as bet,Yeen the parties to the 
dealings 1·ecordcd therein but not as against any one 
else. There was no objection that they were part of the 
proof of fraud that was not wi t hin the issue (pp. 116, 
117, lst ten lin es p. 118, p. 122). 'l'he ruling of the 
cour t ,rns that the non-production of the original books 
had been suffi ciently accounted for; that the admissi-
bili ty of the books or tlte copies did not rest upon the 
law merchant ; that the plaintiff " ·as ent it led to show 
nrno1t:~ othr1· citcumstances of the conversion that it 
was ,nongfnl 01· fraudulent (p. 125). Fmther that 
there \YUS evidence tending to prove collusion between 
<J uigues and Lichtman nnd the stat.enwnts of one don~ 
and made in promotion of t he common and lawful pm·-
pose were evidential agai11st the other. The court 
having announced decision further argument was 
preP.ented on behalf of the defendant below on the 
poi11 t that such evidence called upon the defendant to 
m.eet an issue of wliich he " ·as no t apprised by the 

• 
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pleacUngs. (l"or .this objeetion-and the. court's .ruling 
see_J)age 127 .and 128). ,v e· have refened to. the de-
1~elo.pment of. these objections at the trial at some 
length as showing that the admissibility oL the line or 
testhnony that is now under criticism was_.urged upoa 
otli~r .grounds than that of tlte joint tot:t ieasor doc-
trine;... t l1 at these other g1·ounds were for .a time a(;-

•-Cepted by the learned trial judge as sufficient and that 
.the<llbjection to the line of testitI\0ny was not origi -
.ually upou the g1·ound th.at.proof of fraud was outside 
oi the issues, and for·furthe1· reasons i hat will appear 
in connection with another. p lwse of this point. ,ve 
think t hat every bit ·of t h@. test.i mony t hat was admittrd 
by the court on the gTound that it was a dec laration 
or act of one of t ll'o joint tort f'casors, was equally acl-
rnissihle as pl'Oof of the circumstances snnounding 
the.co.n-i·ersion of the plaintiff's goods, and as showing 
the recognition by Guigues of 01Yne1·ship in the plain-
tiff,below. The rase, however, was submitted to the. 
jury upon the theory t hat t he plaintiff below wns 
bound to estalilish fraud in order to 1·ecove1·y. ~ ' bile 
this was, we th ink, incorrect it was t he lcaR.t fawfable 
to the pla intiff and even on that limited ·view Df t he 
plaintiff's 1·ights the jm·y found fot· the plaintiff. 

'L'he discuss ion of the leai·necl I rial judge of the ·casP 
of Bordi11 e I'S. C'ombs, rel ied upon hy the clefcnclnnt 
belo1\' nncl of the nature of the action of troyer is, we 
submit, a lulllinous explanation of the 1·elevancy and 
rnate1·iality of all the proof of fraud 01· collusion so 
much objected to as part of tltc circumstances sur-
round in g the eonve1·sion as "nal'l'ative matter links 
in the evidential chain." ( See p. 33, p. J 2J, l. 25; p . 
125, I. 20, 35; p. 128, I. 20, 25) . 

In the elementary &tatement of the nature of the 
action of t1·oyer found iu 38 Cyc., at page 2024, it is 
sa.icl: 

"It is 1Yell established by nnmerons authori-
ties that it constitutes a conversion to receive 
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property from one who has no r ight to par t with 
or dispose of it, and thereafter to use, sell, or 
exercise dominion over it, whether with lmowl-
edg'e of t he owner's r igbts with respect to such 
proper ty or in good faith without any notice 

. wh atever of t he r ights of t he owner." (Many 
cases ci ted. ) 

On page 2032 it is stated : 
"The owner of a stolen chattel may recover 

for a conversion t hereof, even if defendant be a 
bona fi de purchaser for value, without notice 
of the t heft, unless the chattel were a negotiable 
instrument,'' showi ng that trover lies for the re-
covery of stolen goods. 

At page 2079 : 
"Evidence is admissible to show that defend-

ant obtained the property by fraud as bearing 
on the character of his alleged act of conversion." 

Then as the learned trial judge poin ted out there 
is a large class of cases wh ere demand and refusal 
need not be p1·oven if a wrongful taki ng is shown. 
38 Cyc., 2032, citin g Earle vs. Vcm B1we1i, 7 N. J . T,., 
3~-4, and many other ca~es from other states. 

At 38 C_yc., 2104 is foun d t he citation of a long 
ar my of cases in snpport of t he proposition that ex-
ern plm·y damages may be recovered in an action of 
t1·over wh enever it appears that defendant's takin g 
of the property ·was characterir.ed by mali ce, oppres-
sion or a wanton disregard of t he owner's rights. 
'l'hese show th at many cases are brought in the form 
of an action of trover wh ere the conversion has been 
,nongful , mali cious, fra udulent or oppressive. 

I n other words, t he act ion of trover rests upon a 
fit -tio n of law, the loss of goods by the plaint iff and 
tl1 0 easnnl fin din g by the defendant, but the relief 
g·iyen nuder thiR form of act ion is not confined to 
t he fictional ~tate of facts and this action is extended 
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to embrace every kind of wrongful taking of the 
goods of another as well as the wrongful or unlaw-
ful retention of goods that have come lawfully in to 
the possession of the defendant. 

Further we submit that under the most literal and 
the narrowest view of the pleading fraud was an issue 
presented by it. The language of the pleading in 
this fictional form that we are discussing, after stat-
ing the loss and casual finding, is that the defendant 
"vVell knowing the said goods and chattels to be the 
property of t he said plaintiff, and of right to belong 
and pertain to it, but contriving and fraudulently 
intending craftily and subtly to deceive and defraud 
the said plaintiff in t his behalf, hath not as yet de-
livered the said goods and chattels, or any or either 
of them * * * and afterwards to wit, on the clay 
last aforesaid, at Newark in t he county aforcsa itl , 
converted and disposed of the sajcl goods and chattels 
to his own use, etc." Under this allegation taken 
in its most literal sense, the plaintiff was at liberty 
to show the defendant's knowledge that the goods 
were the property of the plaintiff by his knowledge 
of all or any of t he circumstan ces under which Gui-
gues had appropriated them, and there conlcl be no 
better proof of the defendant's retention of t he goods 
with fraudulent intent than the proof that he had 
purchased t hem frnowing t hat they were stolen. 

In the argnment before the learned trial juflge a 
point was made for the defendant below plaintiff in 
error that the present action should have been brought 
in the form of action of trespass ( p. 128, 1. 20), and 
that, as admitted in that argument, was substantially 
the summarization of the defendant's whole positi011 
on this point. That this was clearly untenable we 
think has been sufficiently shown by the principles 
and authorities above referred to. As Chitty tells us: 

"The injury lies in the conversion and depriva-
tion of the plaintiff's property, which is the gist 
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of the action al1d the statement of the finding or 
trover is now immaterial and not traversable." 
(1 Ch itty's Pleading, p. 146.) 

"\11lie11ever trespass will lie for taking goods 
of the plaintiff wrongfully, trover will also lie.'' 
(2 Chi tty 's Pleading, p. 154.) 

'l'he same learned author also states that the dec-
lai·ation in the action, \\·hether t he conversion con· 
sists of an unlmYiul taking and conversion or unlaw-
ful retention and conversion, should be in the form 
1hat was used in the snit at bar. 

'fhis question as to the admissibility of the evi-
dence on the theory that Guigues and Lichtman were 
join t tort feasors, we think will be more clearly com-
prehended if the nature of the joint tort is correctly 
undei·stood. The fraud, or collusion, as we have 
pointed out, was one of the circumstances of the 
conversion. Both the fraud and the conversion are 
tortiou'S. The fraud may be separately actionable 
in the form of an action on the case for deceit; the 
converRion actionable in the form of an action. of 
t1·over. But the fact still remains that the fraud is 
one of the circumstances of the tortious conversion; 
not nn essential element of that tort, but an inci-
dental element. If Lichtman combined ,Yith Guigues 
to defraud the plaintiff below by the conversion of 
property belonging to it, he \\'Ould then be partici-
pating in both the fraud and the conversion, and they 
,,·oulcl be joint tort feasors from the po in t of 17iew 
of Pit: her the fraud or the conversion. If it be 
sholl'n that Lichtman did not deliberately combi ne 
,dth Guigues in the fra udulent conversion, that is, 
if 11·ithout premeditated confederation Guigues 
plrmnell a fraud upon the plaintiff below in the con-
Yersion of its goods, that conversion taking the form 
of a sale of them, and Lichtman bought with knowl-
edge that Guigues clid not have the right to sell, we 
may still look upon I.iclltman and Guigues as joint 

I 



Hi 

tort feasors; for every sale supposes a purchase, the 
purchase and the sale are only two views of one act, 
and the acts of Lichtman and Guigues, the one sell-
ing and the other buying, combined to make one con-
version, and that, too, a fraudulent conversion. \Yhat 
difference does it make whether Guigues and Licht-
man plan in advance to perpetrate the fraud and 
divide the proceeds, or that Guigues does the plan-
ning and finding it essential to his plan that he 
should dispose of the goods obtains a buyer in 
Lichtman, and the latter with lrnowledge of Guignes' 
fraud and of his lack of title agrees to buy goods to be 
thereafter produced by him. 'l.'he sale in that case 
becomes a mere cloak . Ko title passes and the only 
thing accomplished by it is that Guigues gets his 
share of the proceeds and the fraudulent conversion 
at once in the form of the purchase price paiu by 
Lichtman . Liclitman's share comes later in such 
profit as he may make on the goods, having purchased 
them at less than their market price. If the proofs 
were t hat Guigues and Lichtman met and combined, 
agreeing that Guigues should produce the artir les 
iu question by robbing the hides entrusted to him 
by the plaintiff below, and that Lic htman should ta ke 
these articles at a small fract ion of their real value, 
paying Guigues therefor and thereafter selling them 
for what he could get, pocketing _the profit, it would 
be clear that the price, as between Guigues and Licht-
ma n was Guigues' share of a joint tort. If instead 
of t hus meeting and formally combini ng, t he sa 111 e 
1·esult is accomplished, Guigues robs his employer's 
hides; Lichtman knows that he is going to, and bar-
gains with him to bring them to him. They are brought 
to Lichtman, paid for at a fraction of their real worth. 
Is not the combination or joinder in the fraudulent 
conversion as plain? Certainly it is a jury question 

. whether the situation and relations proven to have 
existed between Guigues and Lichtman constituted 
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a co-opernt iou iu a conversion of t he goods of the 
plaintiff below as well as a co-operntion iu the fraudu-
lent methods by which that conversion is made possi-
ble a nd is accomplished. 

'l'he brief to which we are replying argues that 
fraud was not proven and that therefore the testi-
mony based upon proof of fraud was improperly ad-
mi tted. 'l'his involves some further reference to the 
testimony. 

'l'beoclore E . Conway, factory superintendent under 
Guigues, said that Abraham Lichtman was often at 
the factory with reference to the delivery of the goods 
(p. 37); that he, Abraham Lichtman kne 11· the condi-
tions and knew Conway's orders (p. 58, referring to 
the orders to conceal from Baker) ; that be told 
Ab1·nham Lichtman "about t he stock, about the cover-
ing of' it over, and that l\Ir. Baker knew nothing 
abou t it'' (P; 59) . 

Joshua L. E lliott testified t hat he received word 
by te leph one from Abraham Lichtman that l\Ir. Baker 
,ms coming lo t he factory (from Boston ) and that 
he should ship the goods out before Ba ker got t here 
( pp. P3, 94, 188) ; that on one occasion Abraham 
Lichh 11 an to ld him t hat he had been in Boston and 
sa w )[r. Baker nn d l\Ir. Baker offered him some 
spli tf< and t hat he came very near sa~'ing to him that 
he " was buying those t hi11 gs in Ne" ·ark, off Guigues, · 
f'or less t hau half the money" (pp. 138, IGO). Elliott 
a lso testified that J ulius Lichtman, the defendant, 
" ·as at the Gnigues factory severa l t imes during the 
period covered by t he suit (pp. 156 aud 157); that 
on one of theFe occasions he talked wit h him about 
stuff he was buying (p. 158). 

Frederick C. Lauster testified that, at Guigue's in-
f<trnctions, he ,Yent to t he Lichtman office some time 
in 1!)04, saw both Abraham and Julius Lichtman and 
asked t hem to come clown to the Guigues factory and 
look over some grains that Guigue: had to sell. 
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Abraham Lichtman admitted that at one time, in 
conversation with Mr. Baker, he· learned that Guigues 
was tanning hides for the Corona Kid Company (p. 
467). 

Julius- Lichtman, though denying that he had ever 
talked to Guigues about the goods that were bought 
for him by his son, gave as the reason that "my son 
was doing the business there and I do not want to 
interfere ·at all," implying that he knew what his 
son was doing but left it all to him (pp. 479 and 
480); that his son was in full charge of the buying 
and selling ( p. 483) ; that he went to the Guigues 
factory once and had some talk with Guigues on 
another matter, but knew at the t ime that hls 80n 
had been buying of Guigues shank splits and butling8 
and grain splits from the conlovan after tann ing 
(p. 485). 

vVe are challenged to point to anything in the 
testimony "to show that the defendant julius Licht-
man knew of t he existence of any fraud." We will 
have to at once admit that the testimony directly 
proving Julius Lichtrnan's kno11·ledge is meag1·c; b11 t 
that is inherent in the very nature of the point to be 
proven, namely, Julius Lichtman's state of mind. It 
is often difficult to prove fraud bv direct proof. F1·aml 
lies in concealment and t he fraud doer "·orks umle1· 
cover for this reason : the wrong-doer seldom admits 
his fraud and denies it when charged. 'l'he person 
charging fraud is therefore usually held to prnve it 
by proving such circumstances, such si tuat ion of 
the parties, such conduct or declaration as justify the 
inference of fraud, and by that method ,rn t hink t lw 
fraudulent participation by Juli us Lichtman in the 
fraud that undisputedly was being practised by 
Guigues can be demonstrated to a degree sufficient to 
satisfy an intelligent jury. 

In the first place the testimony above referre,l to 
brought knowledge of and participation in the fra 11 d 
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directly home to Abraham Lichtman and be was 
admittedly bis father's general agent and made the 
original arrangement with Guigues by bis fatbe1~s 
instructions, and this deputization of the son by the 
father extended and continued through all the suc-
ceeding purchases, and the course of dealings between 
Lichtman and Guigues, covering a period of some 
years and involving many thousands of dollai·s. 'fbese 
dealings began certainly as far back as July 26, 'i904 
( see Ex. D. 13, p. 406 of Case), and they continued 
from that time on so that at the time of the first 
sale that is covered by the plaintiff's claim in the 
present suit t hese dealings had been running for 
about five months, a nd Julius Lichtman stood by 
mrnre of his son's transactions in bis behalf. Th e 
son made frequent visits to the Guigues' factory, 
sometimes two or t hree times a week ( p ) . The 
wagons were bringing goods from Guigues to the 
Lichtman factory almost daily (p. ). 'l'he rela-
tions between the agent Abraham and principal 
Julius "·ere closer t han is usual bet,Yeen principal 
and agent because they were father and son. The 
hid es from which the splits were taken bore the im-
p1·i11t of the Corona Kid Company. vVe are not told 
wht>t·her this stamp was put upon the flesh or the 
gr:iin side of the ta nned hide, but Lichtman got some 
from both sides. The "gra ins from cordovan after 
tanning'' were the grain side of t he bntt, and the 
"~hank spl its" ,yere the fl esh side of the shanks. 
,Tuli nP. J. ichtrnan knew Guigues; harl known hirn 
for ?ears ( p. 479) ; we1H to him for friendly ad-
vice (p. 479). Gnigues was tanning no other hi des 
than t hose that belonged to·the. Corona K id Company 
(p ) . It is therefore probable that both Abraham 
and Julius J,ichtman learned that the goods they 
werr buying came from hides that belonged not to 
Guigues but to t he plaintiff below. 

All these goods were bought for Julius Lichtman 
and came to him ; were paid for by bis money and 
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the handling of them after their purchase by their 
subsequent sale or otherwise, was in his behalf and 
for bis profit. He got the lienefit of the transactions 
and they ,vere large, extending OYer many shipments 
and many days and weeks of time. It is therefore 
probable that he knew that much of his own affairs by 
direct contact with the goods as well as by reports 
from his son. 

Ile1:e too is a n impor tant circumstance, t hat he got 
the goods at very much less than the market value. 
He was in the business of buying and selling pieces 
or portions of tanned hides such as these, and had 
been for years. Presumably li e knew all about market 
v_alue as well as renl vahw, and be must h,we 
known whether or not be was paying a reasonable 
price for tlJe articles in question or buying them 
at very much less than t1Je i1· value. T he plaintiff's 
proofs showed tlJat the grains and buffings for which 
he paid first $.15 per pound and latet $.20 we1·e 
worth $.50 to $.60 per po1mcl ( p . ) . The shank 
splits for which he paid $.35 a dozen were "·or th $.9G 
(p. ) . It will be noticed tha t ther e was not one 
single witness on behalf of the defenda nt to testif'y in 
contradiction of t hese values, ex<' e]Jt so n1 e ,dtuesses 
called to prove t lJat by tra de cust om these articles be-
longed to the tannr1· and most of these witnesses based 
this upon the idea t hat the articles in question were 
glue-stock and not such as could be tanned iuto 
leather profitably. It was evide11t that if truthful i 11 
their statements t hey were mistaken and were giving 
their own personal experience and that a very limited 
one in these kind of articles, or that it was their o\\·n 
lack of skill t hat had made them unsueces~fnl in ta11-
ning, or the fact that their experience had been in 
other lines that had given them the belief that these 
articles were not such as could be profitably ta1mecl . 
It is plain from a reading of the case that the grain 
side of the hide is the one of greatest value and that 
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these grains from COl'dovan after tanning were high 
grnde leather. 'l'he value of the testimony to the con-
tnu·y may be judged by reading that of one of the 
defelldant's witllesses, Mr. James J. O'Neil. He said 
that the shell po1-tion of the butt, tile grain havillg 
been 1·emo.-ed, was only fit for glue-stock and that 
that \\·as t ile \\·ay it had been treated by him in his 
O\\"ll experience of the tanning of horse butts. How 
absurd and of little va lue this is, is sho11·n \Jy the fact 
not disputed in t he case t hnt i t ,ms that shell portion 
t hnt was tanned in bark at the Guigues' factory for 
t il e p la intiff below and made into a hi ghly valuablP. 
f'o1·m of leat her kno11·n as cor dovan and sold by 
the plaintiff belo\\· in great <J uant ities. At any 
n1tP, t !J ei·e ,ms ample test imony from which the 
jmy 111 igh t have concluded that the defendant 
Julius Lichtnrnn bought the articles in question 
Fm· Yer_, much less t han their real value, and 
t hat fact, we say, is of impor tance and \\·as en-
t it led to g1·eat \\'eight in t heir minds in deter-
mining t he proposit ion t hat we are now discussing-
Did Julius Lichtman know of or participate in the 
fraud that was being pr,;ictised upon the Corona Kid 
Company by Gnignes? 'l"his it \\·ill be seen is a con-
sideration that is free from any question involved 
in the points made by the defendant below that the 
fraud of Abra ham Lichtman, if proven, was not im-
putable to Julius Lichtman or that the kno:,_vledge of 
frnnd by the agent \\·as not imputable to the 
princ ipal. If J ulius J. ichhnan had been on tr-ia l 
Jl ll(ln indictment on the charge of receiving Rtolen 
goods, knml'ing- the111 to he stolen, t he proofs that 
ll'e1·e present-eel in t he case at b,11· 11·onld have 
been sufficient. t-o justify n jmy under all the 
1·rsh'ictions of 1'he c-1·irninal law as to 1·easonnhle 
doubt in finding him guilty of that crime. In such 
a t1·ial the purchase of the goods at less than their 
value would be of weight in establishing his guilt. 
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In State vs. Goldinwn, 65 N. J. L. p. 394, conviction 
on an indictment charging the receiving of stolen 
goods, knowing them to have been stolen, was under 
review, and the court said : 

"Knowledge in cases of this kind, of course, 
may be proven either by direct evidence or by 
facts and circumstances which impute guilty 
knowledge" (p. 397). 

"Guilty knowledge may be found by the jury 
where the defendant receives the goods under 
such circumstances as would satisfy a man of 
ordinary intelligence and caution that they were 
stolen" ( p. 398) . 

While the court said that the proof must be that 
the defendant had knowledge, not that he suspicions, 
it also sa.id that suspicion may be a part of t he cir-
cumstances from which kno,Yleclge may be infened, 
and the court held that there was no error in the 
charge "that the purchase of the goods very much 
under their value ,ms an element upon t he question 
of guilty lmowledge." 

It is one of the settled rules of the criminal law 
t hat while the burden is on the State in the trial of 
an indictment for receiving stolen goods to prove the 
stealing, "recent possession of the stolen propei-ty 
casts on the defendant the burden of explaining his 
possession" (34 Cyc. p. 524) . It is eq ually apparent 
that a man charged with fraud should be eager to 
deny and the very fact that he resorts to technkal 
defenses to establish his innocence instead of meet-
ing the charge by a prompt denial may be rea~onably 
a significant fact against him and may help to estab-
lish his guilt. If the man charged with fraud goes 
on the witness stand and does not deny it categori-
cally, or at least in every particular that he has been 
put to denial by the proof against him; if he fails to 
assert that he had an innocent mind; that his mind 
\\·as clear of fraud-that failm·e to dl'ny may lw 
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so added to t he proof, direct or circumstantial, that 
he was called upon to meet as to make that which 
would have been of itself only sufficient to put him 
to explanat ion , no"· suffic ient to demonstrate his 
guil t. 

If the court ,Yill turn to the record of thi s case it 
will see t ha t Julius Lichtman was called as a witness 
in his own behalf ( see p. 478) ; that hi s direct testi-
mony occupies t wo pages and a half of the record and 
that after the preliminary questions as to his business, 
hi s residence, and his acquaintance with Guigues, he 
~aid that he only saw Guigues once, and then not 
about t he purchases from Guigues; that he never 
ta lked with him about those purchases, because he did 
not wan t to inter fere with his son's handling of it; 
t ha t he sa w E lliott on the one occasion that he talked 
,,·ith Gnigu es, but never ta lked with him about t he 
bnsi nc~s tha t was being clone 1Yith Guigu es, for his 
accouut, by his son that he never had anything to do 
" ·ith La uster and never telephoned to the Guigues fac-
tory nor iustn, ctecl anyone to do so. There was no 
asRertion by him that he did not know of his sou's 
transactions "·it h Guignes and purchase of goods, or 
J-hat he did not know the character of the goods or 
the prices paid for them (he admitted on cross exami-
na tion that he lrne" · the kind of goods that hi s son was 
lrnying (p. 485), or no sta tement t hat he did not know 
tha t Guign es ,ms ,rnrking entirely upon hides that be-
longed to thr pla intiff below, nor that the goods he 
honght enme off these hides, nor that he clicl not know 
of nn:v concea lm ent of them, or tha t he did not know 
anything of thP condn ct of Guigues with reference to 
t hem that ltncl heen put in evidence as showing con-
cea lment and fraud, or that he bought in good faith, 
snpposing Guigu es to be t he owner. 

It is contended by t he defendant below ancl plain-
tiff in error that, admitting- Abraham Lichtman's 
agency for hi s father, it "·ould he pres111necl to be an 
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agency to act lawfully unless there be proof in the 
participation by the principal in the improper conduct 
or proof of his subsequent knowledge and acquaint-
ance in and acceptance of the benefits of his agent's 
wrong doing. This point does not seem to have been 
made at the trial, nor to be covered by auy of the as-
signments of error. Furtbermore, we think the above 
review of the testimony shows that there was sufficient 
proof from which participntion by the principal, or 
proof of his acquiescence in and acceptance of the ben-
efits of his agent's wrong doing, might have been in -
ferred by t he jury, and sufficient to put the defendant 
to denial thereof, which denial was conspicuously 
lacking. 

It is further contended that an agent's fraud may 
not be imputed to his principal unless it be shown 
t hat the latter had knowledge of the fraud. It is true 
that the courts of this State, in the cases cited on the, 
brief of the defendant belo"·, plaintiff in error, ap-
peal' to have followed Kem11edy vs. McKa,y, 43 Law, 
288, in the view that a principal cannot he held for the 
fraud of his agent. In the expression of snch a rule the 
decision in Kenl/1.eC~IJ rn. McKay \\·as a clear dictum. 
'!:''he court first found that there was no proof of 
agency and went on to say t hat even if t here had been, 
the fraud of the agent could not be imputed to the 
principal. This Yiew "·as rested upon the English 
case of Udell rn. A thervo11 , 7 II. & M., 172, which was 
later repudiated by the Euglish courts in Barwick 
a.gc11i11st N11g . Joint Stock Bamk, /, . R., 2 Ex., 259. The 
text books generally and the courts of most of our 
States have laid down a contrary ru le, viz, that the 
principal is responsible for the fraud of his agent in 
the course of his employment, and we can see no rea-
~on w,hy a principal should not be held as well for 
his agent's fraud as for his ngent's negligence. It 
may be that the New Jersey cases referred to are not 
to be regarded as holding broadly that the principal 
is in no way responsible for his ng-ent's fraud, or that 
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·tli t!. frnm:l of·the ag·ent Citmibt to any extent or in any 
mann er be impu ted to the principal. It may be that 
they are only to be rega rded as holding t hat the prin-
.eTpal cannot be held ans"·erable for t he fraud con-

- ·sid e1·cd by ifaelf in an action on t he case for deceit; 
or it may he that so rne cl istin ction is to be made in 
t he case of a special agent from that of a general 

· agent. One of t he cases ci ted on the brief for plain-
tiff in error, viz, Reit111cw against fl'il()1·illo, 7G La"·, 
815; at page SJ 6, distinctly holds that e1-en though 
a vendor 11·as ·innocent, the rn isr<'presentations by his 
agent wei:e irnpntable to him , so t hat he could no t 
r etain auy benefit und er a contract procured by his 
agent's fraud. Thi s is t horough ly settled in t hi s State. 
An ·agent 's kno\\'l edge of fraud in a transaction, in 

· t lw ronrsc of hi s employmrnt, is · impu table to the 
p_rincipal. 8toi·u 011 Aqe11 c!J , page 160, sec. 140; 

8 tcf.Jlle!J rn. ('Jia.mberlmin. 39 Law, 565; 
800!J IX D sta.te, 41 T,a\\·, 394; 
Dresser rn. Ko r11,ood, 17 C. D. (XS.) , 466; 
Bo-ice YK ('011ouf'r, 65 A tl. , ·101. 

ln nrrsser ,x J\· orir-ood, H ,ms lteld tha t if an 
:i g:rn t· !my of a factor, knowi11g that the goo els do not 
lirlong 1·0 t he factor, 1" hc knowl eclgP of t he agent is 
in1 p11 tahle to the prin('ipal. 

\YhateYer may he the la\\' on thi s point, we sub-
111i t thnt the proofs as above revie1YPrl 11·erP suffi r ient 
to go to 1"he ,im-y on the rp1estion 11·lwthrr or not 
Jnlin s Li chtman had not act-nally knmn1 of the francl 
niat 11"::t S heing 1rnrl«xl by Gni gnes, eith er befor e he 
made the purchases 01· ohtnin ecl that information af'-
tenrn rcls, retained the benefits of t he purelrnses and 
rntificcl whntever the1·e was of participation hy hi s 
son :incl agen t in the fraud at the tim e of p11rchase; 
f111·the1·, that it ranuot he a nd is not contended that 
a ptincipnl rnay not make hinrnelf answerable for hi s 
agent's participation in the fraudul ent conversion, 
if lte ratify hi f<" ag'ent's arts \\'ith th e knmy]erlge of the 

I 
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fraud, even though he did not authorize his agent to 
participate in any fraud. Further, we call the 
court's attention to the fact that the point that Ju-
lius Lichtman was not chargea!Jle with his agent's 
participation in the fraud was not raised at the trial 
and is not presented by any of the assignments of 
error. 

II. 

THAT EVIDENCE OF CONVERSATIONS AND 
TRANSACTIONS BE'l.'WEEN PLAIN'r"IFl<' OR 
I'l.'S AGENTS AND 'l.'HIRD PERSONS NOT IN 
'l.'HE PRESENCE OF DEFENDA~T, AND NO'I.' 
SHOWN TO BE AUTHORIZED BY HIM, ARE IN-
ADMISSIBLE. 

It is sufficient, we think, to refer the court to the 
grounds upon which the learned trial judge based 
his rulings by which he admitted such conversations. 
The objection involves a misapplication of the rule 
prohibiting hearsay evidence. The conversation be-
tween the plaintiff below and Guigues, or the instruc-
tions given by Guigues to his employes, were all part 
of the circumstances surrounding the production of 
the articles in question sold to Lichtman, a nd we1·e 
pertinent and relevant as· bearing upon the question 
of the title to the articles in question, as well as the 
circumstances of their conversion . If I take my watch 
to the jeweler to be repaired, and without rny consent 
or knowledge he sells it to B, I may sue B in trover 
and as part of my proof may show by my instructions 
to the jeweler that he had it for the purpose of repail-
and without right to sell; or if as I walk down the 
street I am met by a polite individual who engages 
me in conversation and in the course of it picks my 
pocket, purloining my watch, and then sells it to B, 
in proceedings against B, "·hether it he by criminal 
indictment charging him with receiving good~, know-
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ing thern to be Rtolen, 01· i11 action of trover without 
regard to whether l, c has bought \\'ith knowledge that 
the watch was stolen 01· in good faith, I .may prove 
the stealing, including not only t he fact that the 
" ·atch was taken from my pocket but the conversation 
and ci1·curn sta.nces surrounding the theft. Especially 
is t hi ~ trne if the case t hat I am endcavol'ing to 
make out in rny snit for trover is that the purchaser 
bought, knrndng that the seller d id not have title or 
t lmt the \\·a.teh belonged to me, and that his conver-
sion was a fraudulent conversion . If the conversa-
tion that is sought to be pi-oved is itself a fact tending 
to prove any other fact that is in issue or relevant to 
the issue, the fact that the defendant was not present 
is of no con~erp1ence. It is only when the conversa-
t ion is offernd to prove another fact narrated in the 
con vel'Sation itself, a statement, t hat is, of some past• 
cveut or condition, that it becomes objectionable un-
der the hear:say 1·11le. 

Ill. 

THE YEL l.011' SHEE'l'S. 

::Uucli of t he a1·gu111cnt that is presented in support 
of the objer-tion to the admission of t hPse papers is, 
\\·e th ink, ,net by \\·l,at l1as gone before. 'l'hese 11·e1·c: 
111en1on111da that could be re:sorted to by 1'11e \\·itness, 
Elliott, to refresh his memory and ,Ye1·e also ad1uissi-
hle aR exhibits . As memoranda t hey wPn• not oprn to 
objection as bei11 g copies, because if the original 
111emoranclnm is unavailable a copy rnay be used. 

1 l\' i.17more, 8er-tio11 760; see also SerhouJ3 750-
703, lio1h incl usive. 

'l'hey were not open to objection as not being the 
1·eeonl of facts 11-ithin t he knowledge of the witness, 
he,·nuse while some of the entries, in the books fr0rn 
whir·h the? wc1·e copied \\'ere not made by the witness, 
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in person, t hey we1·e all made by pe1·sons who were 
under his instn1ctions and the entries themselves 1n•1·e 
entr ies of shipments that lie testified he had pc1·sonal 
knowledge of. Furthe1·mo1·e he testified t hat he made 
up and presented to the drfendant below statement!, 
of account that were made from the book of which 
the yellow sheets were a copy. If we had those stnte-
ments they would cleai·Jy be admissible. 'l'hey were 
in t he possession of t he defendant and 11·hen called 
for the defendant stated that he was unable to pro-
duce them, as they had been lost 01· destroyed (p. •). 
'l'hcreupon Elliott rnulcl use t he ledger, from which 
the state1nents had been 1nade, 01·, in the absrncP of 
the ledger, the yellow sheets that "·e1•p a copy of it, 
as memoranda to 1·rfresh his mr111or.)' of the l'Ontcnts 
of the statements, and of conrse the proof that it;,rn -
ized statements were presented to Lichtman sh01\'iug-
the shipments, t he ainounts, t lw prices aml extension;·, 
which after being checkecl by liim were paid, "·,t~ a 
proper and admissible method of pl'Oving t he s·1 il' 
and deli,·ery of the goods to him. 

As an exhibit t l1 e sheets were admissible, perhaps 
not as books of account are admitted by rules that 
have g-1·0\\-n up in the law merchant, bnt HH sta1'c-
ments b.)' Guigues of the fact of sale to I.ichtman, 
tl 1e He111s nncl details thereof, that is stntemenl:s by 
one of llrn joint tort feasors, looking npo11 Guig-ues 
ancl Lichtman as joining in the tortious act of con-
version and t he fi:·aud as one of the incidentH of a 
conve1·sion or onP of thP 111c1'hocls by which it wns 
accomplished. So the ye llow sheets we1·e a1l111issiblP 
as secondary evidence of 1'he statements of acco1111t 
giYen by Guigues to Lic·htmnn and approYecl b_y hi111. 
There \\·as another ground for thei1· admission as 
exhibits which was p1·esented to the !C'arne<l trial 
judge, hut ,Yhich he \\·as i-eluctant to take, viz., that 
regal'Cl.ing them as mcrnoramla, which though not 1·e-
fresliing memory, were the 1·ecord of a past l'er-ollec-
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tiou 011 which the 1Yitness could safely rely, there 
was no reason why they should not be put iu evi-
dence. It is true that the theory upou which suclt 
papers 11"e1·e originally permitted to be used as memo-
randa "·as that the "·itness having his memory re-
freshed testified from tha t rnemoi-y and that the 
memorandum ,ms not documentary evidence. U11de1· 
th iti theory, at first, if t he ll"itness ,ms compelled to 
admit t ha t t he memorandum did not refresh his mem-
oi-y, if_ with it befo1·e him he still could remember 
not·hing, he was not· penniHed to use it. But. when 
t he court paRserl beyoml this point and permitted the 
mcmol'andmn to become t he sole testimony, t ile 11·it-
ness's recollection not being rcfreslted and the witness 
onl~· being able to state hi s confidence in it a8 a 1 rue 
1·ec·orcl of some past recollection, t here was no reason 
"·h_v t he me111orandm11 sltoulcl not g-o to the jury. In 
('otte11t-in 1·. J!eyer. 80 La w 52, the court approved 
1"1w admission of' a hook ns an exhibit, though only a 
111r moranclm11 and not ad missible itself as originnl 
r1·iclence 11ncler the n1le t hat per111its shop hooks to 
be offered . Iu Jl!yers Y. ·weqcr. 62 T,n\\·, 432, thi s 
c-om·t· held that to lhnit t he memorandum to 111ere 
referencr and usp it merrly to excite the recoll eetion 
11·ould be too strict a limitntion; that in ma ny cases 
t l1 e "·Hness is unable to remember, P,en afte1· looking; 
at the memorandum, and can only testify "bccairnc 
the eircnrnRtanc-eR 11ncler \\·hi rh th1: mcrnornnclum ,n1s 
made nlforcls satisfactory aPsmanc-e that at the ti111e 
of' the entry its contents wei·e known by 1-Jw ,dt11ess 
to be l:rne. It follmrn that a witnesR in nsin g hi s 
011·11 mcrnoranclmn rn ay not merely refer to it, but 
111n~, also testif~, fi,om it. It. may he ndclecl that the 
11 s<' of a memorandum rests very much in judicial 
disr1·ction. " ,Ve s11bmi t that this judicinl cliscretiou 
wonkl naturallv nncl rc>asonahl:v lend to the tl·eat-
ment of the mc>m01·anclm11 ns the rea l testimony, and 
that if the 11"itness' testimony from it consisll'cl mp1·e]~, 
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in reading it, that reading might just as well be done 
by tbe jury tbemseh-es on inspection of the memoran-
dum, sucb as 1Yas permitted i11 the Cottentin case. 

·while the book from ,d1ich the yellow sheets 1rn1·e 
copied was not an original book of entry, this mnkes 
no difference, because the limitation to tlte or;ginal 
books of entry is only a pa1·t of that peculiar modifi-
cation of the la 11· of e1·idence that has permitted a 
mel'chant's self-se1·Ying reconl or entries to be used 
by him. 'rhe books in question 11·ere no t self-se1Ting 
euti-ies, but ,rn1·e rather admissions against inte1·esi 
nrndc by one of two joint tori· fcasors, aud a pm·t of 
t hr' circumstances sm·rotrndil1g conversion. 

It is objected that the absence of the original book 
of 1Yhich the yello11· sheets 11·ere a copy, 11·as not snfli-
c-iently acconnteel fo1: . \Ye' l'Cfe1· the coul't to the tc:,ti-
rnony and the 1·uling of the teamed hi.ti jnclge, 11·i1·11 
emphasis upon this provosition, that the party off'Pl'· 
ing copies will not be 1·e[Jnired to pro,·e that the at-
tempt has been nrncle to get the original , if it be sho11·n 
that such attempt 11·hen rnade won ld he unaYailing. 
The uncontracl icl"erl testimony in this r·ase 11·as that 
the 01'iginal book ,ms sought in a 11 11 111\wr of pla,·ps 
where it might he Pxpected to be found; t hat it C'Onhl 
not be found; that it "·ns a book 1Yhith tl1e 011·ncr hnel 
concealed ancl wonld be likely to conceal bet·ansP of' 
the damaging eviclcnee conh1i1w(l in it; lhal CTnignes, 
the o,Yner of the book, had himsplf stateel that it hnd 
bePn lost, and as to producing Cl11igue~· hirn,·plf. it 
was shown that he was a l'esiclent of aiwthe1· State', 
not amenable to process, besides being in thP w1·.v 
natm·e of the case as 111ade out b;v the tl<'fPnclanfs 
proofs hostile to the plaintiff lwlow, not likely lo 
render aid and assistance and ee1-tainly not onP whom 
the plaintiff belo11· 11·011ld br likely to depend npon as 
its ,Yitness. It \Yas one of the significant facl·s in 1l1is 
case, such as often appear, no·t as tPstimony hut in t he 
lack of testirnon~·, that G11ig11 es ,ms not 11l'OelnC"ec1 hy 
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t he defcnclaut, whose interest i.t \\·as to produce him 
to cleny the frauds cliai-ged and to purge Liclitman 
of' participat ion in t hem. 'L'he reason wliy Guigue8 
wa s uot called to deny would be appai·ent after read-
ing the tt>stimony of J nlius Lk htman, t he defendant 
him~elf, if it hacl uot already become apparent. It 
could hanlly be expected that Guigues would be pro-
dn ced 1-o pnrge Lichtman of t he frai1d, if Lichtman 
him self wa s not willing· to go npon the ·witness stand 
and upon oath dPny his knmdeclge of it. 

IV. 

'l'llA'l' THERE IS );0 l'IlOOl<' OF ('O);VERSIO::'\' . 

It is c-ontenclecl t hat there was vai-iance bet,Yeen 
the goo~ls clain1 ecl in the <leclaration and the pi-oof, 
in that· :\lr. Haker testified that t l1 e gi-ain splits sued 
fo r 11·ere pi-otlnets taken frorn t he hi des prior to tan-
ni11g, 1Yhe1-eas t he cled:u-ation clesc-rilied grains taken 
afte1· tanning. 'L'he testi111on_y of :\fr. Hakc1- is not 
c-orrec-tl,v staJ-ed. He was uot descl'ibiug 1-h e grains as 
nc-tnally prnduc·cd, but stating the agreement fm· 
1 hl'il· p1·odndion; t hat the a1·ti<:lrs sold to Lichtm:m 
w<'1·e of t hr kind dese1·ihetl in t he <l edan1tion is almnd-
anfly sho,n1 in the testimony on JW/!J'S 30, ;n, J2, J,, 
50, 80, 92, 17!), 192, 195, 19(i, 197, ms, 201. It is 
tru e t hnt the proof' is that in Xowmber, HI0J, tli'rre 
wn!-i nn ag1:ee1 11 cnt betwl'rn Bake1· HlHl (}11ignes by 
whicl1 thl' grains we1·e to \ 1p split off i11 the picklrfl 
stat-e and lannrcl in t·hro111e; hut t he proof nlso is t ha t 
afte1· that date G nignes ~ontinnecl to s]lli l off grains-
from the (•01·,lov:111 after tanning, so thnt, eYPU if the 
ai·tic·lrs in rinrstion 11·ent to Lichtman after thnt 1·Pr-
ha l eonti-ac-t of X overn be1·, 190J, it w011 ld not fo llo11-
thnt thry we1·e in t he pickled sta te. And, fnrtlterrnore, 
11·hut diffe1·enc·c> clo,•s it make 11·l1ethc1· t he_y wrre in a 
pir·ldP<l state or tanned? If the nl'ti c-I es sold 11·rre 
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half tanned instead of wholly tanned, it wou ld not 
be a sufficient vatiation to prevent the plaintitf's re-
covery. It is further contended that no delivery ,ms 
proven. It is true that we did not pi-oduce the truck-
men who can ied the goods, but we submit iltat there 
was ample proof in that we showed· that the goods 
were shipped and we1·e paid for afte1· statements 
s howing t lt e shipments had been examined and veri-
fied by tile defendant, besides which t here 11-ere tlte 
ad111issio11 s of both Abra ham Lichtman and Julius 
Lichtman that t hey got the goods. 

It is fm·t her contended that no quantity was proven . 
If the plaintiff had 1·ested its case ll'it h genernl proof 
of shipme11 t and the fact of delivery and nothing mote 
as to quantity t!Jan t he undisputed fact of payments 
by Lichtman by t l1 e checks t hat wei·e p1·oduced, t he 
jm·y ll'0 ul d have been justified in fi nding a verd ict 
for the plaintiff for t he definite amount co11sisting 
of the tota l of these checks. It is further contended 
t hat no demand for t he return of t he goods was 
proven. 'l'here is 110 11 eed to prove demand, if it is 
othenYise pi-oven that the conversion was effected. 
Demand and rPfnsa l is only one of the met-h ods of 
proof and not an essential element. 'l' he buyi ng hy 
Lichtman 11-as it~elf ,rn exercise of dominion; the 
taking them into his possession under such pmThnse 
was itself an act of dominion, besides 11-hich it should 
be remembe1·ed th nt these goods came to I,ichti11a11 
,dthout anythi ng of title being vested in hi m by the 
seller (28 American & English Ency. of I.aw, pages 
702, etc.). Furthermore, there was proof t hnt Licht-
man sold the articles after they came to his hamls 
(Exhibit D. 23). Gaskill v. Barbo 11,r, cited on b1·i<'f 
for plaintiff in error, was a case 11·here the goods in 
question 11·ei·e assigned after conYersion. Onrs is n 
case where the cause of action arising from tlte c-011-

version of the goods is assigned, and is therefm·e 
cleal'ly distinguishable. 
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V. 

TIIAT THE PLAI:K'L'IFF FAILED TO PROVE 
'l'I'l'LE. 

P laintiff's title \\·as proYen first by t he indisputable 
fact that the hides from which t he articles in question 
were taken belonged to plai ntiff below. They were 
parts of plaiutil'f's prope1-ty, and plaintiffs ownership 
,rnuld not be affected by t he act of Guigues in sepa-
r ati11g t hem from the hide. F urther the contract of 
:Kovember, 1904, wa s a recognition by G uigues t hat 
they belonged to t he plaintiff below. Fm·ther, there 
was a mass of proof of Guigues' conduct and decla-
ra t ious ,l"ith reference to t he ai·ticles in question t hat 
tenclecl to proYe hi s recognition and admission of 
p laintiff's title. If they were his, he would not have 
hi-tlcl en them fi-0111 Baker, nor lied about their pro-
duction. Fmther, there was t he proof that by trade 
custom, such p01·tions of the hide, when taken off hy 
the tanner, belonged to t he consignor, though other 
parts taken off in tanning became the propei-ty of the 
tnnncr. 

F m·tl ter, t he1·e was proof that Guigues shipped to 
t he plaintiff below at its order grains from the horse 
bu tts and shank splits, thus recognizing the right of 
plaintiff to have t hese articles from hi s bands (p. ) . 
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VII. 

DAi\IAGES. 

The point t hat the conrt erred in charging that in· 
terest could be recovered seems to us to be hardly 
raised by any of tlte exceptions ( see p. 516) . Tba t 
interest is allowable (see 38 Oyc., 2090, and cases cited 
in about 30 States and in the United States comts 
without any suggestion of conflict of authority). 

'l'lte statement that the leamed trial judge told the 
,iury that if the plaintiff 1·ecoverecl anything it should 
be $23,000 is incorrect. W!tat was said was (p. 505) 
that plaintiff's computation of damages was at least 
$23,000, t he limit named in the cleclamtion. In othe1· 
words, the plaintiff could not recover more than the 
amount claimed in his declaration. But in the same 
sentence the jury were told that if they found for the 
plaintiff the measm·e of damages was the mm·ket 
value of the goods. 

References to the brief of plaintiff in en-or have been 
made and relate to a preliminary draft served npon 
us in advance of the p1·inted copies, which came too 
late for nse, but \Ye t hink tlta t the anangement of 
points is similar in both so that no confusion wi.ll 
result. 

Respectfully submitted, 
PITNEY, HARDIN & SKIK~ER, 

Of Coimsel with Defenclcints belo1c, 
Plciinti/f's in Rn·or. 




