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This is a suit brought by a wife for separate
maintenance. She is twenty-eight years of age,
in good health, and was a business woman prior
to her marriage. There are no children, the only
child having died within a few days of its birth.
The husband and wife after about a year and a
half of married life are now living apart. The
husband was the one to leave the home. He did
so because of the treatment he received from his
wife, which, he asserts was of such a cruel char-
acter as to justify his leaving. If he proves his
case there is no doubt of his legal right to leave.

Smithkin v. Same, 62 N. J. Eq. 161.
Vogler v. Same, not reported (Docket No.
31-576, by Vice-Chancellor Stevenson).

The evidence as to the conduct of the parties
and their home life is not very contradictory.
The defendant is a mild mannered man of forty-
seven who was living at Oradell, New Jersey,
with his widowed mother and his sister, who ever
since the death of the father some eight years
previous, depended upon him in part for their
support. He owned the Oradell home and
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brought his bride there to live, with full knowl-
edge on her part as to the situation and of the
fact that the mother and sister made up part of
the family (p. 40, 64-5). The mother is eighty
years of age and in failing health.

Things went well for a short time, but trouble
soon began. The difficulty seemed to be that the
wife did not get on well with the mother and sis-
ter, particularly the latter. The wife says that
the husband talked over affairs with his mother
and sister and not with her. This is denied, but
it is evident that there was friction.

At last there was a quarrel over some unim-
portant matter—the removal of a silver plate—
which brought things to a head with the result
which the wife tersely describes as follows:

“1 simply put my foot down that night
and said it was either a case of his mother
and sister or myself.” * * *

“Q When you objected and said that
either they would have to go or you would
have to go, what happened?

“They went.” (P. 20)

The husband had the old lady and his sister
leave the home and go to live at Riveredge, New
Jersey, where he continued to help support them.
Their own income brought them in about $300
a year all told and he supplied the rest.

The removal of the mother and sister, however,
did not end the trouble, although the husband
seems to have tried to do everything he could to
please the wife. This was illustrated by the case
of the pet dog which he had owned prior to the
marriage and which the wife knew he kept when
she married. The dog annoyed her in the house
and the husband finally had the dog Kkilled.



liter the death of the dog and removal. of the
mother and sister matters grew still worse. The
wife said the husband called her common, HJ
denies this (p. 74), but says that he did char-
acterize some of her remarks as common tslfe
( Whatever term of that nature he
may have used seems to have had some justi-
fication, for it is sworn to and not denied, that
she made improper remarks about some of the
neighbors (p. 70) and about her own person
(p. 74); that she unnecessarily did the house-
cleaning on Sundays (p. 76); that she fre-
quently called the aged mother a liar (p. 162);
that she used the slang phrase “ Smile, damn
you, smile,”” in the presence of her husband
and a young lady (p. 47). "LV

Such conduct on her part is not to be exag-
gerated into too great an offense, but would
and did bring forth criticism from a husband
of refinement such as the record in this case
proves the husband to be.

A source of irritation to the wife appears to
have been a desire on her part to have the
Oradell house sold so that the couple could re-
move to New York. The husbhand acceded to
her wish in this matter, too, and put the house
up for sale at .approximately cost value.

Fairly considered there is nothing in the testi-
mony to show that the husband was. to blame
for the domestic trouble. The wife .says he
was a coward, and she frequently called him a
hrute, but the evidence fails to show airy
ground for such epithets. Her own father
when asked to 'explain -her bad temper testified
as follows (p. 156):

“Q Gan you recall anything beside the
two things that you have just mentioned,
namely, his crying and his conduct in this
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case, as yon call it, anything which would
drive yonr daughter into a bad temper; you
said she would not have a bad temper unless
she was driven to it; now, what will you say
occasioned her to have a bad temper besides
such things as you have already mentioned—
anything that Mr. Irwin did or did not do;
what would you say?

“A | dont know.

“Q Well, now, did you hear your
daughter testify that she did pound his
arm?

“A  Yes, sir.

“Q Do I understand that that was one
of the occasions when you think she was
driven to that temper?

. “A Yes, sir.

“Q Now, what drove her to do that?

“A Well, my son was there; in fact, I
was down to Asbury Park at the time;
she invited my son there.

“Q You heard her state what your son
said about Mr. Irwin being too old; your
son told Mr. Irwin in his own house that
he was too old?

“A Yes, Ssir.

““Q Then there followed the incident
about the pounding of Mr. Irwin’s arm by
your daughter?

“A  Yes, sir.

“Q Now what was there that drove
your daughter to the temper?

“A | was not there.”

There can be no reasonable doubt but that the
real cause of the trouble between the complain-
ant and the defendant was the bad temper of
the wife. The husband ascribes it to his wife’s
“uncontrollable temper.” (P. 95.)
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She admits that she is “very excitable,” (p.
41) and that her temper gets away with her
sometimes, (p. 41) and her own explanation of
the trouble is rather damaging to her case.

(P. 43.) “Q So that you did make-the
request that he sell the house?

“A Yes, sir.

“Q He offered to do it?

“A Yes, Sir.

“Q That is after he had got rid of the
dog and his mother and sister?

“A Yes, sir. .

“Q What was the trouble all the time;
you kept having rows, didn’t you?

“A. Mr. Irwin kept me away from
everywhere where | could get any pleasure;
I, could not.go to.any of the church enter-
tainments; | could not go anywhere except
he snubbed my family.

“Q Did he tell you you could not go?

“A 1 did not want him snubbed any
more than | wanted my own family
snubbed, and to avoid any trouble | stayed
at home.

“By the Court. You just said you could
not go to church entertainments; did he tell
you you could not go?

“A No, sir. * * *

“Q Now, Mrs. Irwin, (p. 45) from one
cause or another, there was a great deal
of quarrelling and bad temper on your part
toward your husband, wasnt there?

“Well, 1 cannot say that; | cannot admit
that, Mr. Whiting.

“Q Isn’t it true, that night after night
you would scold him and get into one of
your tempers that you have spoken of, and

keep it going until one or two or three
o’clock in the morning?
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“A Positively not.

“Q That is not true?

“A That is not true.

“Q And then, after the storm of your
passion had wasted itself, you would then
come around and ask to be forgivenl

“A | would ask to be forgiven, and I
\é\(ould put my arms around him and Kkiss
im.

“Q That would be after the storm?

“A Yes, sir; and | also asked bim on
several occasions, when he knew | was
angry at him, | asked him why he answered
me back, and why he did not keep still,
why he did not control himself instead of
antagonizing me.”

It is respectfully submitted that it would re-
quire a remarkable species of control on the
part of a husband to give a satisfactory reply
to the query of his angry wife as to “why he
answered her back, and why he did not keep
still.” The evidence is that when compelled to
grasp either horn of the dilemma Mr. Irwin
“kept still” or else he escaped to another room
and locked himself in.

Such action on his part was at least discreet.
On one occasion his wife* in anger pounded his
arm black and blue (p. 41). . Another time she
tried to push him down stairs (p. 51). Again
she tried to throw a chair at him but failed
because it was too heavy (p. 46). Once she
threw a carving knife at him (p. 73) which he
managed to dodge, and repeatedly in anger she
came toward him with the knife threatening to
kKill him as well as herself, and he took the knife
from her. She threatened him with a nail file
and in his struggle to take it from her the file
was broken. She got possession of his revolver
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several timesénd threatened to end the lives of
both. She admits the pounding, the pushing on
the stairs and the attempt to throw the chair.
She admits taking up the carving knife, the nail
file and also the revolver, but says it was her
life and not his that she threatened. Her own
story of the revolver, however, is rather dis-
concerting, to say the least, and'is susceptible
of another interpretation.

(P.62) “Q He did not like this busi-
ness about mthe revolver!

“A No, sir.

“Q (By the Court.)) What did you say
when vou took the revolver out of the
drawer ?

“A As | recall it, 1 did not say any-
thing, | just went to the drawer and took it
out and turned around.”

Now it is submitted that a woman who is “‘very
excitable,” who pounds her husband’s arm black
and blue, who tries to push him down stairs, who
throws a carving knife at him, who repeatedly
threatens suicide, who, when angry, asks her hus-
band in one breath why he answers back and why
he doesnt keep still, presents rather a formid-
able appearance when in a quarrel she goes to
a drawer, takes out d revolver, turns around
and says nothing.

Does not the scene with a high-tempered and
capricious woman taking the leading role offer a
clear explanation of the causes which finally led
a patient and conciliatory man to conclude that
he could not live with her any longer? The
Court is respectfully reminded of the -proof that
these violent acts were committed by the wife in
rage, the accompaniment of which was a tongue
lashing that frequently lasted until the small
hours of the night; that the provocation, if any,
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was often the most trivial, and that in most
cases the husband was quite free from fault.

Take for example the case of the wife pound-
ing her husband on the arm. She offers a long
explanation (pp. 24-28) which does not explain
except that it reveals that her smart young
brother of twenty-three, addressing himself to
Mr. Irwin, his senior by nearly twenty-five
years, and in Mr. Irwin*s own house, told him
that he was too old, (p. 27) and when, after the
insulting remark, Mr. Irwin told him to leave,
said that if Mr. Irwin wanted him to go he
would have to put him off the porch (p. 190).
Naturally the husband was angered, but he did
not vent any wrath upon his wife or even com-
plain to her. She, on the contrary, after the
scene with the brother had been over for an
hour (p. 27), went up to her husband and struck
him so violently as to leave his arm black and
blue.

(P. 28) *“Q And what did he do?

“A He did not do anything.

“Q Did he say anything?

“A No, sir; I dont remember that he
did.”’

Yet the bruised arm was subsequently seen by
the doctor (p. I1l), and it was serious enough
for Mrs. Irwin to write to her husband asking
him not to show it to anyone (p. 41).

The conduct of his wife affected Mr. Irwin
deeply (p. 72). The frequent outbursts of pas-
sion with their accompaniment of scolding, racing
up and down, pounding on his door when he re-
treated to another room, the fear of personal in-
jury, all prevented his sleep and injured his
health.

The wife herself testifies that Mr. Irwin was
always afraid of her (p. 51), and that when she
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had the carving knife he acted a« if he was very
much afraid of her (p. 52). Mr. Irwin says
® 1%\ Vhen we would go to bed and she would
be in a good humor, then | would sleep, but
if there was*any temper, | would not dare to
sleep, and after that, when 1 could not keep
my eyes open any longer and was afraid to
sleep, | would go into another room.”

“Would she follow you? She would come
and pound on the door.”

The doctor's description of Mr. Irwin is sig-
nificant: “1 thought he was in a run-down con-
dition and needed toning up; he looked like a
man who had suffered from insomnia” (p. 110).
He further testified that defendant had appeared
to be a very well man before the marriage and
that he was much improved after the separation
(p. 110).

Asked to describe defendant’s arm which the
wife had struck, he said: *I looked at it arid
saw a very sharp welt, and it was very bright
red, due to an injury” (p. 111).

As a result of his wife’s treatment of him, de-
fendant became nervous and run down and fre-
quently cried. He could not attend to his busi-
ness with his usual efficiency and he required
the services of his doctor more than he had ever
done before. Finally, when he had made every
concession possible, done all that she requested,
vainly endeavored to reason with his wife and
make her realize that her conduct must ultimate-
ly lead to a separation; when he had turned out
his mother and sister, killed his dog, and put up
his house for sale, and still his wife’s conduct
grew worse; when his health was failing and his
business suffering, he took the only course left
and separated from her. This he did, openly,
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with notice to her and her father, and with a
moderate provision for her maintenance ($7150
per week, p. 17).

The wife asked him to return and he refused.
She then took out all the furniture in the house
(most of which she has since sold) and left, and
the couple have since lived apart. Her hus-
band’s income averages about $3,000 a year, and
pending détermination of this suit she has been
enjoying one-third of it, at the rate of $20.00 per
week (reduced after final hearing to $18.00 per
week). She asks that this comfortable arrange-
ment be made permanent.

Now, it seems that if ever the Court is to
justify a husband in leaving a wife on account of
her cruel treatment of him it should do so in this
case. The wife’s ungovernable temper, the seri-
ous extremes to which she was won't to go in her
fury, noticably affected Mr. Irwin’s health and he
feared for his personal safety.

The facts are clearly proved and not very seri-
ously denied. The husband’s case does not rest
upon his own testimony alone, but is amply cor-
roborated. The pounding of his arm is proved by
the jadmission of Mrs. Irwin, the testimony of
Mr. Black and of Dr. Levitas. The throwing of
the carving knife is shown by Mrs. Irwin’s admis-
sion to Mr. Blach, likewise the attempt to throw
the chair. The incident of the revolver occurred
once at least, on the admission of the wife and
Mr. Irwin says that it happened frequently. The
scolding at night was heard by Mr. Irwin’s
sister, and she and Dr. Levitas testified -as 10
Mrs. Irwind temper. Mr. King told of the time
when he was engaged to her and how in a temper
she started to strike him and was prevented only
by .the interference of her father.
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The woman has a dangerous and violent tem-
per which is aroused upon the slightest pretext or
no pretext at all and no concession or persuasion
on Mr. Irwin’s part seems to have had any effect
upon it. The proof and corroboration are con-
vincing, and the denial either wanting or at best
weak.

The proof as to the injury to Mr. lrwin’s
health is likewise abundantly sustained. His
own testimony is fair and reasonable, and his
relatives, neighbors and business associates cor-
roborate him. Sleeplessness caused by his wife’s
conduct, depression over the hopelessness of the
situation when he had done everything she de-
manded, followed by an increasing ill temper on
her part rendered him nervous and unstrung*,
his appetite was affected; he had a tendency to
cry easily; his memory began to lapse; he could
not attend properly to his business; he required
the services of his doctor; he feared for his per-
sonal health and safety.

The good standing of Mr. Irwin has not been
questioned. His neighbors liked him and peti-
tioned him to return to the Oradell home. No-
body seems to have addressed such a call to
Mrs. Irwin, and this piece of evidence may
not be very material. It may perhaps tend to
show that Mr. Irwin was a good man. His help-
ing to support his mother and sister indicate
that—as does his patience and conciliatory atti-
tude in the face of the capricious and violent con-
duct of his wife.

There is convincing evidence of the manliness
of Mr. Irwin in his treatment of his wife after
her outbursts of passion. It appears that she
would spend the force of her wrath upon him
and then ask to be forgiven. The forgiveness
seems to have been ready for her at first, but
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naturally with a gradual decline in the ardour
of her husband’s affection. The time finally
came when he could bear the abuse no longer
and he left and refused to return.

Then followed the wife’s attempt to get him
to come back. If there had been a reasonable
hope for a discontinuance of his wife’s cruelty
and a real mending of her ways he should have
returned. Experience had shown,, however, that
her temper was entirely unreliable and danger-
ous and that if he had come back the old abuse
would have begun again. Under the circum-
stances as proved it would be putting too much
of a strain upon human nature to insist that Mr.
Irwin return to his wife simply because she re-
quested it. The law does not require a spouse to
respond to advances, even though made in good
faith, if the character of the one making them
Is such that a reunion based thereon could be
only temporary. See Marsh v. Marsh, 99 Atl.
at p. 410. That the excitable, capricious and
violent nature of Mrs. Irwin’s temper gave her
just such a character must appear from a fair
and careful perusal of the record in this case.

At the argument upon the hearing below and
also in his brief counsel for the petitioner urged
that there had been condonation of the wife’s
alleged cruelty, saying “It must be apparent to
the Court that having settled their differences
and having gone back to live peaceably and no
evidence appearing of any cruelty thereafter,
that the husband could not with good grace come
into court and give that as a reason or justifi-
able cause for leaving his wife * *

The first answer to this suggestion is that
the defense of condonation is not available un-
less pleaded.

Delaney v. Same, 3 Robbins, 602.



There is no word or suggestion of condona-
tion in the proceedings in this case.

Assuming that the question of condonation can
properly be raised, the burden of proof is with
the party who attempts to set it up.

Hann v. Same, 13 Dick., at p. 214.

If the testimony of the wife on this point indi-
cates to the Court evidence of condonation it
still remains that it is the evidence of one of the
parties to this matrimonial cause and is entirely
without corroboration. On the other hand the
husband’s description of the wife’s temper and
abuse on the occasion of their last night under
the same roof strongly rebuts any suggestion
of condonation and he testified that for two
months preceding the separation there had been
no sexual intercourse between them.

If, however, the Court finds that Mr. Irwin
ought to return to live with his wife and take
his chances with the carving knife, the revolver,
the furniture, the nail file, the paper cutter,
the pounding, the nocturnal ravings, and if he
will not—he says he cannot—return to her, how
much must he pay for her maintenance?

Deducting a fair amount for depreciation he
has an annual income of $3,000 a year. He
has his mother and sister to help. He has done
no substantial wrong to his wife and she has
certainly caused him pain, ,sorrow, loss of
health and has disrupted his entire plan of life.
Shall she be rewarded with the full measure of
compensation which the Court awards to a good
wife to be paid by a deserting husband who was
entirely to blame2 Such a determination would
tend not to strengthen but to weaken the in-
stitution of marriage. The opinion of the Court
below is silent on this point.
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. TEé déterMnation of this case should not he
reached without a careful consideration of the
Vogler case (supra) Where the husband was
allowed a divorce for ,constructive desertion
caused by the wife’s cruelty. The facts are no
stronger than those in the case at bar and as
found by,the Court are as follows:

“This is & petition by thé husband
against the.wife for a divorcé bfi thé
ground of desertion. The facts to which
theproper principles of equity should be
applied are, briefly stated, theSt partiés
were married in 1889, and lived together
down to June, 1906. The man is a musi-
cian who lias been constantly employed in
various theatre orchestras in thé City of
New York. Théy lived in the City of New
York during most, if not MI, of their ihar-
ried life; down to thé period When the dif-
ficulty occurred. She, constantly, during
the latter years, at least, of their married
life, after they had three children, com-
plained that he did hot supply her with
sufficient means to properly maintain her-
self and the hoiise and the children. She,
at various times, undertook to increase the
family income, or her own income by taking
lodgers or hoarders, or both. At least she
was not successful in this. She testifies
that she was unsuccessful to a greater de-
gree than She admits; but she herself does
not show that she succeeded, and does ad-
mit that there were some debts arising out
of that btisiness which he was forced to pay.
He, from his earnings, invested in some
réal estate. Among other properties owned
by him, there was one here in Jersey City;
and at the termination of one unsuccessful
boarding house enterprise carried on by her,
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he determined to move the family to this
Jersey City house which was owned by him.
This was extremely distasteful to her, and
she showed it by her language and conduct.
She undoubtedly was discontented, did not
wish to come to this place, and behaved
throughout in accordance with that feeling.
After they had been here some time, as |
recall the testimony, she separated herself
from him and went up to a part of the
house where her daughters were or where
her daughter was, and slept with this
daughter and no longer slept in the same
room with her husband. The troubles cul-
minated in the month of June, 1906. The
wife endeavored to show that the husband
abandoned her in June—deserted her with-
out any cause on her part—and that he
returned in August, and that the incidents
shortly to be related, occurred in August.
I find, as a fact, that this is not so, and
that the incident occurred in June of that
year. In June of 1906 a quarrel over the
husband’s conduct toward her, in staying
out at nights when she thought he should
not, and in not giving her as much money
as she thought she ought to have, termi-
nated or culminated in her throwing a spit-
toon of considerable weight either at him or
toward him, so that it was smashed, and
upon his leaving the room where this oc-
curred, and going into his bedroom, she
followed him and pulled out one of the
drawers of the bureau and hurled that
either at him or toward him, and it broke
by the force of the impact against the
furniture or floor. At the same time she
told him that if he ever came about her
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again she would shoot him. He thereupon
left and has never returned or offered to
return, or offered to make a home else-
where for her; and, after the statutory
period of two years, brought this suit.
How, the questions which suggest them-
selves to my mind are, first, whether or not
a husband, under these circumstances, is
entitled to leave the wife, not return to her
or seek to get her to come to him, and,
after the statutory period, obtain a divorce
on the ground of desertion; if not, whether
he may obtain the statutory relief accorded
to one upon whom extreme cruelty has been
visited. If the latter requires an amend-
ment of the paper, of course the court, on
proper application, would permit that.”

Upon the foregoing state of the case Vice-

Chancellor Stevenson advised a decree of
divorce in behalf of the husband.

The Vogler case is apt and sufficient prec-

edent to sustain the defendant in the case at bar
and should result in relieving him from the obli-
gation to support a woman whose nature and
conduct made life with her unbearable.

Respectfully submitted,

COLBY, WHITING & MOORE,
Solicitors of Defendant-Appellant.

Borden D. W hiting,

Of Counsel.
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Bill of Complaint.

Bill of Complaint.
Filed February 10, 1916.

n Chancery of New Jersey.

Be

To his Honor, Edwin Robert Walker, Chancellor 20

of the State of New Jersey:

Humbly complaining, showeth unto your Honor
your oratrix, Edna G. Irwin, of the Borough
of Delford, in the County of Bergen and State
of New Jersey:

1 That she was lawfully joined in the bonds
of matrimony to her present husband, James W.
Irwin, at Oradell, in the Borough of Delford,
in the County of Bergen and State of New
Jersey, on the 9th day of June, 1914, by the
Rev. Dr. Berry, a minister of the gospel.

2. That after said marriage your oratrix and
her husband lived together at Third street, in
Oradell, in the Borough of Delford, in the County
of Bergen and State of New Jersey, until the
26th day of January, 1916, when he abandoned
your oratrix at Third street, Oradell, in the
borough, county and state aforesaid. 40



10

20

40
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3. That he at that time went away from your
oratrix and did not say anything to your ora-
trix about returning until he informed your ora-
trix by telephone that he was not going to re-
turn and live with her any longer, and on the
same, day, to wit: January 26th, 1916, he con-
firmed his telephone message by writing a letter
to Mr. Edmund Maples, father of your oratrix,
in which he stated that he has decided to live
separately and apart from your oratrix, and
also enclosed a check for $7.50 payable to your
oratrix.

Your oratrix also received a check for $7.50
on -February 2nd, 1916.

4. Your oratrix charges that ever since the
26th day of January, 1916, her husband, the said
defendant, has abandoned your oratrix without
justifiable cause and has refused and neglected
and still refuses and neglects to maintain and
provide for her in a proper manner according
to his means, and that the said defendant has
notified all the merchants in the vicinity that
he will not be responsible for any necessaries
purchased by your oratrix or any other debts
whatsoever contracted by her.

5 That said defendant is the proprietor of
the Hoole Machine and Engraving Works at
No. 29-33 Prospect street, Brooklyn, in the
County of Queens and State of New York; that
he is the sole owner of the said business and
the owner of the buildings and premises on
which the same is located, which building and
premises your oratrix charges are very valuable,
and are subject to a mortgage of $s5,000.00.
That your oratrix verily believes that the de-
fendant has an equity in the said premises of at
least the sum of $20,000.00 to $25,000.00.
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6. That the defendant is possessed of con-
siderable stock, the amount of which your ora-
trix has been unable to fully ascertain, but she
is informed that he has several shares in the
Southern Railway Company; 25 shares of stock
in the Oradell Building and Loan Association
and 25 shares of stock in the Hackensack Build-
ing and Loan Association, besides numerous
other companies or corporations, the amount of
which your oratrix has been unable to ascertain.

7. Your oratrix further charges that the de-
fendant is the owner of the premises occupied
by your oratrix upon Third street, Oradell, in
the Borough of Delford, in the County of Bergen
and State of New Jersey, and that the same are
worth between $5,000.00 and $6,000.00

Your oratrix further charges that the said de-
fendant, when they were married, informed her
that he was worth at least the sum of $80,000.00,
and that since they were married he paid your
oratrix $15.00 per week for household expenses,
and since the month of October, 1915, he gave
your oratrix $20.00 per month additional for
herself up to and including the month of Janu-
ary, 1916, and that your oratrix verily believes
that the defendant is abundantly able to main-

tain and support your oratrix suitable to her
station in life.

Your oratrix was a bona tide resident of the
State of New Jersey when this cause of action
arose and has lived continuously in the State
of New Jersey since the time of her marriage
aforesaid where she still resides.

In tender consideration whereof and for as

Much as your oratrix can only obtain relief in
this Honorable Court.
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Bill of Complaint.

To the end thereof that the said James W.
Irwin may answer the premises but with-
out oath that he may be ordered and decreed to
provide such suitable support and maintenance
to be paid and provided by him or made out of
his property, for your oratrix, and for such
times as the nature of the case and the circum-
stances of the parties render suitable and
proper; and that the said defendant may be
compelled to give reasonable security for such
maintenance and allowance, and to pay the same
from time to time under the compulsory order
of this court, as provided by statute, and that
she may have such further and other relief as
may be equitable and just.

May it please your Honor, the premises con-
sidered, to grant unto your oratrix the state’s
writ of subpoena, issuing out of and under the
seal of this Honorable Court, to be directed to
the said James W. Irwin, commanding him by a
certain day and under a certain penalty thereto
to be expressed to be and appear before your
Honor, in this Honorable Court, then and there
to answer all and singular the said premises,
and to abide by and perform such order and
decree therein as to your Honor shall Jeem
meet, and shall be agreeable to equity and good
conscience.

And your oratrix will every pray, &

MACKAY & MACKAY,

Solicitors for and of Counsel
tvith Petitioner.



Bill of Complaint.

State of New Jersey,
County of Bergen. J

Edna (x Irwin, of full age, being duly sworn,
according to law on her oath deposes and says
that she is the complainant in the foregoing Bill
of Complaint named, and that her complaint is not
made by any collusion between her and the de-
fendant for the purpose of dissolving their mar-
riage, but in truth 'and good faith for the causes
set forth in said bill.

Deponent further says that she was lawfully
joined in the bonds of matrimony to her present
husband at Oradell, in the Borough of Delford,
in the County of Bergen and State of New
Jersey, on the 9th day of June, 1914, as set
forth in said Bill of Complaint; that deponent
and her husband, the said James W. Irwin, lived
and cohabited together at Third street, Oradell,
in the borough, county and state aforesaid, as
set forth in the said Bill of Complaint until the
26th day of January, 1916, when he abandoned
her as therein set forth at Oradell, in the
borough, county and state aforesaid, and has
never since returned to her and that he has sent
her two checks for $7.50 each, one of the 26th
day of January and the other on the 2nd day
of February, 1916, which checks this deponent
has not used.

Deponent further says that since the said 26th
Jay of January, 1916, her husband, the said
James W. Irwin, has abandoned her without
justifiable cause and has refused and neglected
and still refuses and neglects to maintain and
provide for her in a proper manner according to
her station in life.

30
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Bill of Complaint.

Deponent further says that the said de-
fendant has notified all merchants with which
deponent formerly dealt that he will not be
responsible for any necessaries purchased by
her or debts contracted by her.

Deponent further says that the said defendant
is the proprietpr and sole owner of the Hoole
Machine and Engraving Works, at No. 29-33
Prospect street, in the City of* Brooklyn, County
of Queens and State of New York. He is also
the owner of the building and premises on which
the said business is located and that the same is
exceedingly valuable. This deponent verily be-
lieves that the defendant has an equity in the
said premises of at least the sum of from $2o0,-
000.00 to $25,000.00. In addition to this, this
deponent verily believes that the defendant is
the owner of stocks and bonds as set out in the
Bill of Complaint and that the said defendant
informed this deponent when they were married
that he was worth the sum of $80,000.00 or more.

Deponent further says that since they were
married, the defendant always gave this de-
ponent $15.00 per week for household expenses
and that for the last four months, to wit: from
October, 1915, to January, 1916, he gave this
deponent $20.00 per month additional for her
own personal use. All as set forth in the said
Bill of Complaint.

EDNA G. IRWIN.
Sworn and subscribed to before me
this sth day of February, 1916.

Geo. W. Mackay,
Commr. of Deeds of N. J. :



Answer.

Answer.
Filed May s, 1916.

IN CHANCERY OF NEW JERSEY.

Between
Edna (t. Irwin On Bill, Sc.
Complainant,
Defendant’s
and Answer.

James W. lrwin,

Defendant.

The answer of the defendant, James W. Irwin.

This defendant answering the bill of com-
plaint, says:

1 Paragraphs 1 and 2 are both admitted,
except that defendant avers that he abandoned
his said wife on January 26, 1916, upon justifi-
able cause as is hereinafter alleged.

2. Defendant on January 26, 1916, sent a
letter to complainant, stating that he had de-
cided not to live longer with her as his wife.
At the same time he sent her a check for $7.50
and he has since sent her, on Wednesday of
each week, a further check for $7.50. With the
above additional facts, he admits paragraph 3.

3. He denies that he has ever refused or
neglected to maintain and provide for the com-
plainant in a proper manner, according to his
means. On the contrary he says that he has
paid to her, weekly as aforesaid, $7.50 both be-
fore and since this suit was begun, and that she
has also, since January 26, 1916, continued to
occupy and use the bouse in Oradell and all the
furniture therein and furnishings thereof, which
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belong to defendant and which, prior to January
26, 1916, was occupied and used by defendant
and his said wife as their home. Defendant
avers that his wife, before her marriage to him,
was able to earn and did earn a good salary, that
she is a young able-bodied woman, and can
readily obtain employment at good wages: that
it" is unnecessary for her to continue, for any
length of time, to occupy the dwelling house in
Oradell, that she can readily obtain suitable and
proper accommodations for her board and lodg-
ing so that, with her own reasonable exertions,
the weekly sum of $7.50 is entirely adequate
for her comfortable support and maintenance.

4. Defendant was born August 4, 1869, his
wife was born December 9, 1887. They were
married, as stated, June 9, 1914. There are no
living children of. the marriage. One child, a
boy, was born on May 15, 1915, and died May
25, 1915. Defendant is informed and believes
that the cause of the child’s death was con-
genital syphilis, which the child derived from
its mother, and which defendant is prepared to
prove, it did not derive, and could not have de-
rived, from defendant. .

5 From the time of the marriage, until
January 26, 1916, at which time defendant de-
termined to, and did, separate from his wife,
defendant was constantly and increasingly dis-
turbed by his wife’s conduct. Defendant’s sister
and aged mother made their home with him at
the time of his marriage, being dependent upon
him. They were treated by defendant’s wife
with continued indifference, disrespect, and in-
sult, and in many instances were denied by her
the actual necessaries of life, which defendant
was paying for and was desirous they should



Answer.

have. By this conduct they were finally on April
9 1915, compelled to leave defendant’s home and
live elsewhere, contrary to defendant’s just
wishes. Defendant’s wife was lavish and ex-
travagant in catering to her own wishes and the
entertainment of her own family and friends,
while she often neglected to prepare for de-
fendant such meals as it was reasonable for him
to expect, and such as he supplied her with
ample means to provide. Defendant found it
utterly impossible to attempt to reason or re-
monstrate with her over anything.  The
slightest opposition to her wishes, or the most
considerate expression of his own, invariably
provoked an exhibition of temper upon her part
which usually ended in hysterics and often in
acts of physical violence on her part. Thus, on
one occasion she struck defendant violently on
his arm, leaving black and blue marks; on an-
other occasion she pushed him so that he saved
himself, from a bad fall down the stairs, only’
by luckily catching the handrail; on another
occasion she threatened to strike him with a
chair; on one occasion she threw a carving knife
at him; on several occasions she got a loaded
revolver out of the dresser where defendant
kept it and threatened to end her life and her hus-
band’s with it; and she frequently came toward
him with a knife or other weapon in her hand
under circumstances that led him to entertain
the just fear that she might strike him with it,
in her anger.

6. Defendant has never given his wife any

just occasion or excuse for all and singular her
conduct aforesaid, but, on the contrary, from the
beginning of their married life, has always been
aithful to his marriage vows and obligations;
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Answer. i

but, by reason of the premises, his domestic
peace and happiness was entirely destroyed, and
his ability to give his business the attention and
energy it required was greatly also impaired;
and defendant denies that he abandoned the com-
plainant on January 26, 1916, without justifiable
cause or that he then or at any time since has
so abandoned her; but, on the contrary, he avers
that he then separated from her, and has since
continued such separation, upon justifiable cause,
to wit, for the causes aforesaid.

7, As to the allegations of the fifth
graph or the bill of complaint, defendant says
that the Hoole Machine and Engraving Works
IS a corporation with capital stock issued con-
sisting of 100 shares of the par value of $100
each, of which defendant owns 10 shares, George
H. Correll holds 1 share, and Octavia V. lrwin,
sister of defendant, holds 89 shares, which de-
fendant gave to her when the corporation was
lately formed. Before said corporation was
formed, defendant was sole owner of the busi-
ness and assets which were transferred to said
company for the 100 shares of stock issued, and
defendant has since been the manager of said
business at a salary of $25 per week. De-
fendant is the owner of the land and buildipgs
in the City of Brooklyn, in the County of Kings
and State of New York, a part of which is occu-
pied by said Hoole Machine and Engraving
Works. Said building is encumbered by a mort-
gage, securing the principal sum of $13,000 at
five per cent. The assessed valuation of the
building is $11,000, and its actual valuation is
not much more than the assessed valuation.
After paying interest on the mortgage, taxes,
repairs and other expenses, the net rental that
this property will yield will not exceed $800 or

para-
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$900 per year. The stock of the Hoole Machine
and Engraving Works is not likely to pay any
dividends at present. It is making no profits
above its operating expenses at the present time.
The stock of said company is not worth more
than par. Except as otherwise above stated,
defendant denies paragraph 5.

8. Defendant is the owner of 100 shares of
the common stock of the Southern Railway which
is worth about s20 a share and pays no divi-
dends; he also has 300 or 350 shares of the
stock of the Pine Lawn Cemetery, which is
worthless, said company having gone into the
hands of a receiver. He formerly owned shares
inthe Oradell Building and Loan Association and
in the Hackensack Building and Loan Associa-
tion, but sold them all out during 1915 and used
the proceeds to pay household expenses. EXx-
cept as aforesaid, defendant owns no stocks and
denies paragraph s.

9. Defendant admits paragraph 7 except that
lie savs that the Oradell house and land is mort-
gaged for $4,000 at 5 per cent, and would not
sell readily at much over $ ,00.

10. Defendant denies that he ever said to
plaintiff that he was worth at least $80,000, but
admits that he paid her for household expenses
and for herself the sums mentioned in the last
paragraph of the stating part of the bill of com-
plaint. Defendant says that to the best of his
knowledge and belief, apart from any interest he
may have in the- stock of the Hoole Machine
and Engraving Works, the cash value of all that
he possesses is not more than the sum of $10,000.

E.J. LUCE &W. A KIPP,
Edward J. Luce, Solicitors.
Of Counsel.

10

20

NN

43



10

20

30

40

12
Order for Alimony.

Order for Alimony.
Filed May 11,1916.

IN CHANCERY OF NEW JERSEY.

Between

Edna cer. lrwin,

Complainant, On Bill, &.
and Order.

James W. lrwin,

Defendant.

This matter being opened to the Court by
Mackay & Mackay, of counsel with the petitioner,
and in the presence of Messrs. Luce & Kipp, of
counsel with the defendant, and it appearing that
due notice of this application has been given to
Messrs. Luce & Kipp, the solicitors of the de-
fendant, and good cause being shown by the
petition and affidavits of the petitioner that she
is entitled to relief in the premises.

It is thereupon on this 8th day of May, nine-
teen hundred and sixteen, Ordered that James W.
Irwin, the above named defendant, pay to his
wife, Edna <. Irwin, the sum of twenty dollars
per week at the beginning of each and every
week from the date of this order until the
termination of this suit for her support and
maintenance, and it is further Ordered that the
said James T. Irwin pay to the said Edna -
Irwin or to her solicitors, a counsel fee of one
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Substitution of Attorney.

hundred dollars and costs of this application to
be taxed.

E. R. WALKER,
C.
Respectfully advised,

Vivian M. Lewis,

V. G

Substitution of Attorney.

IN CHANCERY OF NEW JERSEY.

Between

Edna (I. Irwin,

Complainant,

On Bill, &c.
and

James W. Irwin,
Defendant.

We, Luce &Kipp, solicitors of record of James
W. Irwin, the above named defendant, hereby
consent to the substitution of Borden D. Whiting
as solicitor in our place and stead.

Dated, May 19, 1916.

LUCE &KIPP,
Solicitors.

10

20

40



14
Appearance.

Appearance.
Filed May 19, 1916.

IN CHANCERY OF NEW JERSEY.

Between

Edna G. Irwin,
Complainant, \ On Bill, &.

and Appearance.

James W. Ilrwin,

Defendant.
Appearance is hereby entered in the above

20 stated cause on behalf of the defendant.

BORDEN D. WHITING,
Solicitor of Defendant.

30
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Order to Amend.

Order to Amend.

IN CHANCERY OF NEW JERSEY.

Between
Edna (1. lrwin, ] On Bill, Sc. 10
Complainant,
Order to
and Amend.

James W. Irwin,

Defendant.

The defendant having moved to amend the
answer in the above cause, it is on this
day of nineteen hundred and
sixteen, on motion of Borden D. Whiting, Esq., 0Oq
solicitor for the defendant, solicitors for the com-
plainant consenting hereto:

Ordered that the answer in said cause be
amended by inserting in paragraph 6 thereof,
after the words “ also impaired,” the following:

“And by reason of the aforesaid extreme
cruelty of complainant, the defendant’s health
became impaired and he feared for his personal
safety. ”’

E. R. WALKER, 30
C.
Respectfully advised,

Vivian M. Lewis,
V. C

We hereby consent to the above order.

MACKAY & MACKAY,
Solicitors of Complainant.
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. IN CHANCERY OF NEW JERSEY.

Between

Edna (1. Irwin,C it oOn Bill for
omplainant, Maintenance.

and
Testimony.

James W. lrwin,

Defendant.

Transcript of testimony taken in the above-
entitled cause, at the Chancery Chambers, Jer-
sey City, New Jersey, on the ninth day of
November, 1916, before Hon. Vivian M. Lewis,
Vice-Chancellor.

20 Appearances:

30

40

Mackay & Mackay, Esgs., for the complainant.
Borden D. Whiting, Esqg., for the defendant.

Mr. Mackey. | offer in evidence two let-
ters, the first addressed to “ Mrs. James W.
Irwin, Oradell, New Jersey,” dated January
26, 1916, and signed “James.”

The second letter is addressed to “ Mr.
Edmund Maples,” the father of the com-
plainant, dated January 26, 1916, and signed
“James W. Irwin.” | will read them.

(Reads both letters) as follows:
“29 Prospect Street,
Brooklyn, N. Y.
January 26, 1916.
Dear Edna: | regret that | find that it
is impossible for us to live together here-
after.
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I have in the past pleaded with you to
behave, and | told you, time and again, that
things could not go on as they were but
it did no good and | could stand it no

longer.
Hereafter we will live apart and 1 advise
you to go home to your father. 10

I am mailing a check for $7.50 payable to
your order to your father today. This is
the amount that | have figured that | can
afford and ought to pay for your support
and I will mail a check for this sum weekly
to your father unless you advise me in writ-
ing to send it elsewhere.

Please remove your personal belongings
from the house as soon as possible, and I
will take away my clothes and close up the ~
house.

Sincerely,
James.’7

*“29 Prospect Street,
Brooklyn, N. Y.,
January 26, 1916.
Mr. Edmund Maples,
Oradell, New Jersey.
Dear Sir:

| hereby confirm my telephone message of
last evening.

| advised Edna and yourself that 1 would
not be home last night, and that 1 had de-
cided to live separately and apart from my
wife.

| enclose herewith check No. 1343 for
Seven & 50/100 ($7.50) dollars payable to
Edna. This is the amount | have figured
that | can afford to and ought to pay my 40
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Mrs. Edna G. Irwin, direct.

wife for her support and | will send a check
for a like sum weekly.
Yours truly,
Jas. W. Irwin.”

MRS. EDNA G IRWIN, sworn in her own be
half, testified as follows:

Direct examination by Mr. Mackey.

Q Where do you live? A With my sister,
Mrs. Smith, on Maple avenue, Oradell.

Q How long have you been living there?
A Since the 26th of March, 1916.

Q Before that where were you living? A
In my home on Third street, Oradell.

Q And whose home was that? A | went
there when 1 was married.

Q That is your husband’s home? A Yes,
Sir.

Q And when were you married? A On
June 9, 1914.

Q@ By whom were you married? A The
Rev. Dr. W. K. Berry, of the Church of the
Annunciation of Oradell.

Q After your marriage you lived where? A
In Third street, Oradell, with my husband.

Q How did you get along with your husband
after you started to live together? A Very
well, for a time.

Q And when did you first begin to have
trouble? A Not immediately with him, but |
did with the family.

Q Who else lived at the house besides your
husband and yourself? A His mother and his
sister.

Q And what are their names? A Octavia
and Mrs. James W. Irwin.
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Mrs. Edna G. Irwin, direct.

Q And yon did have trouble with them, did
yon? A Yes, sir.

Q In what way? A In the first place,
everything that went on, went on behind closed
doors.

Q Yon mean conversations between yonr hus-
band and them? A Yes, sir.

Q Yon objected to that, did yon? A Yes,
Sir.

Q Tell us something about the attitude and
conduct of the parties when they had these con-
versations. A They would go into a room and
close the door.

Q Did the conversations commence in your
presence? A No, sir.

Q Did they shut the door when they went
into a room? A Mrs. Irwin and Miss Irwin
spent most of their time in their room, and at
night when my husband would come home he
would go iY) their room, after greeting me, and
if anything happened during the day | thought
it was usually gone over at that time.

Q Well, did you hear anyone? A He would
tell me that.

Q He would come down and speak to you
about that; tell us when that began. A It was
before the baby was born, when there was trouble
about them leaving the house; in the first place,
Mr. Irwin had had a great deal of trouble with
his sister, and on one occasion he put her out,
but with my permission she came back again.
Mr. Irwin was wholly against his sister until
after they left the house; the reason they left
the house was, because when | was getting ready
for the arrival of the baby I had my mother to
come over to arrange things for me in my room,
and when Mr. Irwin put his sister cut, he had a
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Mrs. Edna G. Irwin, direct.

very beautiful plate that was engraved, which
had been given to his father by the Church of
the Epiphany for being sexton, and the one thing
that he wanted was this silver plate; before
Miss Irwin had gone he got possession of the
plate, and when we were fixing things for the

10 arrival of the baby, | took this plate and
showed it to my mother, and she said, “ Well,
Edna, if | were you, | would cherish this”; and
| said, that | did, but that | was afraid that
somebody would take it If | put it out where
everybody might be able to look at it. With
that | put the silver plate in on the bed in the
spare room. | had not turned my back until
Miss Irwin took the plate in her room; 1 pro-
tested very strongly, and when he came home

2Q at night I told him that we had had an argument,
and | said, “In case you think that I am not
giving it to you straight, you go to your mother
and sister and get it,” which he did, but he
never told me what they said, and never told
me what they referred to, or anything; but I
simply put my foot down that night and said it
was either a case of his mother and sister or my-
self. Eight after we were married there was a
good deal of trouble, as 1 said before, and Mr.

O Irwin was advised, in my presence, to put his
mother and sister out, and he tried time and
time again to do it.

Q When you objected and said that either
they would have to go or you would have to go,
what happened? A They went.

Q Do you recall the date that they went?
A It was some time before the 15th of April,
| believe.

Q When was the baby born? A The 15th

aq of May.
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Q It was about a month before the baby was
born that they left! A Yes, sir.

Q How was yonr husband’s conduct up to the
time the baby was born! A Well, evidently it
was not what it was before that, because I
noticed very strongly that he was being weaned
away. -

Q What was his conduct towards you that led
you to believe that! A In the first place, he
never discussed anything with me at all, which
he did before we were married, and right after
we were married; he always had told me of the
obligations he had to meet, and before we were
married he said he wanted some girl who had
some business ability, so that he might talk over
these things with her, and immediately after-
wards he stopped doing that.

Q You had been in business before you were
married to him! A Yes, sir; | had been in
business before | was married.

Q What business had you been connected
with! A For seven years | was with an adver-
tisement concern, and for two years | was with
the firm of J. T. Riser and Son; they are in the
iron and steel business.

Q What business was your husband in! A
Iron and steel machinery.

Q You had had some experience in that line
of work then! A Yes, sir.

Q After your marriage, and before his
mother and sister moved away, just tell us what
he said to you—show the difference afterwards
and before. A He appeared to be very nice,
and, of course, he did not treat me the same as he
did right after our marriage.

Q How did he treat you right after your
marriage! A Very well.

30
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Mrs. Edna G. Irwin, direct.

Q What would he do when he went away?
A When he went away in the morning he
usually put his arms around me and kissed me,
and waved to me when he got to the corner.

Q When he came home at night how did he
act? A Just the same; he seemed to want to
be with me continually.

Q If you went out of the dining room after
dinner, did he follow you? A Yes, sir; and if
I was washing dishes he would sit beside me;
we usually went right up to our bedroom; that
was the only place that | felt that we had any
privacy.

Q After the baby was born, then how did he
act towards you? A When he left in the morn-
ing he was very much colder than he was before;
he would kiss me, but he would just bump up
against my face.

Q And when he came home nights how would
he act? A The same way.

Q Would he stay with you in the kitchen?
A No, sir; he would take his paper and sit
down in the parlor and read, or he would occupy
his time up in the bathroom.

Q He was entirely different? A Yes, sir.

Q After the baby was born, did you have any
quarrels or anything? A Yes, sir.

Q Explain to the court what you did and
what he did, if anything? A The first thing
that happened after the baby was born, the first
thing that 1 noticed where he seemed to not
consider me equal with himself, was that he as
much as told me that | was common, that people
would not come to see me; he told me that thirty
or forty of my friends had sympathized with him
in reference to his mother and sister leaving, and
he told me this before | was out of bed, after the
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baby was born; then | felt very strongly that
there was something wrong somewhere; and |
told the nurse that if Dr. Levitas did not tell me
what was the trouble, that | would call in another
doctor who would tell me what the whispering
and what all the trouble seemed to be about.

By the Court.

Q When he said this to you about what your
friends had done,what did you say to him; didn’t
you say anything in reply? A | told him 1
did not believe it and I felt very badly, and I
contradicted it, because my room was tilled with
floners when | was sick, and my husband never
offered me one single thing at the time | was
sick, and he never brought me one flower, but
he did bring me a small box of cherries, and
that is all he brought me when | was sick.

Further direct.

Q How long were you in bed? A 1 was in
bed about three weeks, or almost four; I was
not out of my room on Labor Day.

Q Alter the birth of the baby, did you have
any other sickness? A | had typhoid fever.

Q You had a nurse, did you? A Yes, sir.

Q When was that? A Several days after
my husband left.

Q What date did he leave? A It was some-
where around the 20th or 25th of January.

Q How long after the baby was born? A
Well, the baby was born in May, and he left
me the following January.

Q What time after the baby was born did
you have any quarrels or fighting? A When 1
received word from the doctor what the trouble
was, | did have lots of trouble.
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Mrs. Edna G. Invin, direct.

Q Yon did? A Yes, sir.

Q Did you have any conversations with yonr
husband about it afterwards? A Yes, sir.

Q What was that? A We had lots of con-
versations ; the sum and substance of it was, that
I did not know who was to blame for the trouble,
as to what was the cause of the baby’s death,
who was to blame, but I told him that rather than
have any trouble, | would take the blame, but 1
knew nothing of the disease whatever.

Q What did the baby die of? A Congenital
syphilis; 1 have had my blood tested by Dr. Mc-
Laughlin,

Q What was the result? A It showed noth-
ing at all; there was not anything in the test at
all—showing negative.

Mr. Whiting. | think it will develop that
this particular unfortunate phase of the case
IS not particularly important.

Q The child died? A Yes, sir; ten days
after birth.

Q Was the physician constantly in attendance
at that time? A Yes, sir.

Q Now, after this time that you have just
spoken of, you say you had arguments with
your husband; did you have any quarrels after
that, any serious quarrels or any fighting or
striking, or anything like that? A Yes, sir;
we did.

By the Court.

Q Just tell us what trouble you had. A 1
struck Mr. Irwin on the arm; this was after the
baby was born; | struck him on the arm in
August.



25
Mrs. Edna G. Irwin, direet.

Q What was the trouble? A | had ar-
ranged with Mr. Irwin to allow my brother to
spend Sunday with me, as the folks were away.

Q What folks? A My mother and father;
my brother lives with them, and my brother was
staying with my sister at the time, but | ar-
ranged to have him come over, and it was per-
fectly satisfactory to Mr. Irwin; | asked him
about it first; and he came over, he came in very
late that night.

Q Who did? A My brother. On Sunday
morning we had breakfast, and | was doing my
own work at the time, and Mr. Irwin received a
telephone call from River Edge; he was asked,
| believe, to—

By Mr. Whiting.

Q You did not hear what he was asked? A
| was right there; this is only supposition; |
heard his answers; | heard him say he would go
up and get the medicine and be down.

Further direct. .

Q Who was living at River Edge? A His
mother and sister.

Q Is that where they moved to when they
left your house? A Yes, sir.

Q Hid he go out of your house that day? A
He came downstairs, and | was putting the
wash to soak, I was putting the wash to soak
to get it ready to wash on Monday, and he came
downstairs and asked me what time | was go-
ing to have dinner; | dont remember that he
mentioned anything about going to River Edge,
hut in a roundabout way; and | remember |
said I would have dinner any time he wanted
it, he went out of the house; my brother was
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on the porch; Mr. Irwin went out of the house,
and just where he went | cannot say, although
| believe he went over to Mr. Michael’s; he came
back and knocked on the cellar window and
said, “1 will be back in half an hour”; with
that I ran out of the house to ask him how he
was going, or how he intended to get there; |
don’t know whether he had a shirtwaist on or
what, but it was a very warm day, and | wanted
to know how he was going to get there and what
time he would get back; so | ran out of the
house and | called to him as hard as | oould,
and as many times as | could possibly call him;
| went to the back, but there was no answer, and
| knew he could not be very far away. Mrs.
French, the woman next door, came out on the
porch and said—

Q Never mind that—what about Mr. Irwin?
A In the course of time I learned that he had
gone to Mr. Michael’s; he came back and said
nothing about it; I did not know how he had
gone. In the course of dinner | said to him,
“Did you hear me call you when you went out?”
and he said, “Yes”; | said, “Why didn’t you
answer me?” and he said, “1 did not think it
was necessary.”

Q Proceed. A 1 got dinner as | said, and,
in the course of dinner | started to clear away
the dishes, and Mr. Irwin, knowing that | was
sick, did not attempt to help me; he knew | was
all in from the heat; he never did help me, how-
ever.

Q Tell us what happened? A He went out
on the lawn at the back of the house, and he sat
down, and my brother with him, and my brother
called out, “ When you get ready, | will dry the
dishes for you.” | cleared away the dishes and
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lay down, and then Mr. Irwin came np; | don’t
remember the conversation that followed, but,
anyhow, he knew that I was very upset about it
and he never talked to me about it, or attempted
to explain about his going away and not an-
swering me, the way he did.

By the Court.

Q Did you speak to him about it? A |
dont remember.

Q Well, he did not say anything to you
about it; go ahead. A In the course of the after-
noon | went out, and | intended sitting on the
lawn, and Mr. Irwin sat there and saw me carry-
ing down a heavy porch chair and he never at-
tempted to get it or help me at all.

Further direct.

Q What happened? A | believe we had
tea; in the evening we sat on the porch and
just the conversation that followed | cannot
remember, but anyway, my brother said, * Well,
we all know that you are too old for her,” and
with that Mr. Irwin ordered him off the porch,
and he turned on the electric light so that
everybody might have the benefit of the inci-
dent, and he also raised his voice to such an
extent that everyone on the block could hear
him. He went out and stayed, | guess, for per-
haps an hour, and when he came back he went
upstairs, and | was very much afraid when he*
went out—he went upstairs before he went, and
| was very much afraid that perhaps he was
going to do something desperate, and | went up-
stairs after him; when he returned | went up
with him, and | was terribly provoked at him,

end he just stood there and let me hit him on
the arm with my hand—
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Q What led up to that? A | spoke to him
about the way he had treated me during the
day, and the underhand way that he had gone
to River Edge.

Q Were you standing close together? A
No, sir.

Q You hit him on the arm? A Yes, sir.

Q And what did he do? A He did not do

. anything.

Q Hid he say anything? A No, sir; | don't
remember that he did.

By the Court.

Q What did you do then; did both of you
go to bed? A No, sir; I went downstairs and
told my brother to go home; when | said on
the porch, when he went out, | was afraid of
Mr. Irwin, and | sat on the porch just imme-
diately in front of my brother, so that if he
shot my brother he could shoot me, too.

Q Had he ever threatened to shoot him?
A No, sir; but I knew how terribly angered he
was.

Q Is that all that happened? A | dont
believe that we roomed together that night; he
slept in one room and | slept in another.

Q Hid you room together after that night?
A Yes, sir; continually.

Q About what date was that that you say you
struck him? A In August, 1915.

Q And you lived together after that and
occupied the same room up until when? A
Until the night before he left me—even the
night he left me.

Q Lived together as husband and wife? A
Yes, Sir.
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Q After yon struck him on the arm in
August, did you have any other quarrel, any
other striking—was there any other striking?
A No, sir; none whatever.

Q How was his treatment of you during
September and October and November and
December? A Very cool; he did not have the
slightest bit of affection for me.

Q Did he kiss you in the morning and even-
ing then? A He just bumped up against my
face.

Q How would he spent the evening? A We
usually went to bed; we never went out; he did
not like my friends.

Q Did you sit up and talk in the room? A
Not to any extent; I would embroider and he
would read the paper.

Q Just before he left you,, before he wrote
these letters, did you sit there in the room to-
gether? A  Yes, sir.

Q You embroidered and he read the paper?
A Yes, sir.

Q Then he left and then you received these
letters? A Yes, sir.

By the Court.

Q The letters came after he left? A Yes,
sir; 1 met Dr. Derry one morning in the post
office, it was in reference to getting a preacher
for the Lenten services.

Q Was your husband present? A No, sir.

Q What happened? A | told Mr. Irwin
that Dr. Berry had asked me to have Dr. Crocker
of the Church of the Epiphany, the clergyman
where the Irwin family had originally be-
longed, to preach, and | said to him, “ All that is
necessary for you to do is to entertain him at
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dinner, and Dr. Berry would issue the invi-
tation.” Mr. Irwin left me under the impres-
sion that he was going to invite Dr. Crocker up;
he was to see Dr. Berry in church and tell him,
but we did not go to church; we had company.
On Monday evening he came and | asked him if
he had done anything about it, and he said,
“Yes,” that he had, that he had written to Dr.
Berry not to have Dr. Crocker come, and | asked
him why he did it, and | told him it was a
shame to do that after the treatment his father
had received from the Church of the Epiphany,
that his mother and sister should join the
Dutch Reformed, and we did have quite an argu-
ment’ about it, and Mr. Irwin appeared not to
want any cf his friends to come in his home. |
had empty rooms at the time. Before that,
when he married me, when he asked me to
marry him, he said he wanted a home that he
could take his friends to. | invited friends of
Mr. Irwin up, and | asked him to invite a young
man from the office, and | have every reason
to believe that he did, but he could not come, and
never, except on two occasions that I can recall
did 1 entertain any of Mr. Irwin’s friends.
Once when his sister was carrying on so that he
could not do anything with her, and he bought
Mr. and Mrs. a ticket in Brooklyn
and gave it to them—

Q What about this church affair, this Dr.
Crocker, did you finish that? A He said that
it was not so, but Mr. Irwin, at the time, knew
nothing of his mother and sister taking out
letters from the Church of the Epiphany.

Q What did he say when you asked him about
this letter he had writtenf A He said it was
not so.
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Q What happened then; were there further
words about it? A There were, but I cannot
recall; when he got in bed that night | said to
him, “ You are ashamed to have Dr. Crocker
come up,” and he said he was not.

Q What else? A That led on to the argu-
ment, and he said 1 did not give his mother and
sister enough to eat; he said when | gave them
oyster stews | did not give his mother and
sister any oysters, and that | specially counted
his sister’s; and in every instance | gave the
mother and sister the very best to eat.

Q How about the church; do you think that
had some bearing on his writing these letters?
A Yes, sir.

Q How soon after the incident did he leave?
A The next morning.

Q Did he kiss you good-bye that morning?
A | don’t remember that he did; he started out
in the morning and | called him back and did
not want him to go away angry, and | Kissed
him and told him that | was going to New
York, and 1 asked him for some money, | said 1
didnt have any, and he said, “ That is too bad.”

Q Did he give you any? A No, sir; he
offered to, and he had, perhaps, two or three
dollars in his pocketbook at the time, and 1
told him to keep it.

Q Nou did not go to New York then? A
les, sir; J did, 1 borrowed money and went to
New York.

Q And then lie left? A He left and | wer"
to New York that day; | had no idea, though,
that he had left home. | went to New York
& | called him up four times .at his New

ork office, and he was not in. | asked a young
man there, and he said he had left, but that he
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had not closed his desk and he would probably
be back; I was taken very weak.

Q What time was this you called him up?
A All day, continually.

Q When was the last time? A About half-
past three or four in the afternoon.

Q Where did you call him ironyT A |
called him from Keith’s, New York, 28th street,
and | called him several times from Siegel-
Cooper’s; Mr. Correll said that Mr. Irwin had
gone out.

Mr. Whiting. | object to that.
The Court. The objection is sustained.

Q Now, after you received the letter you
were taken sick, you say? A Yes, sir.

A By the Court.

. e
Q What did you do when you made the last
telephone call? A | went home and went to
bed, and he telephoned me at six o’clock, and
he said, *Kdna, | am not coming home to-
night”; and | said “Why not?” and he said,
“You know why not”; and he said, “You go
home to your father, and | will ’phone you at

seven o’clock at their house.”

30 Q Did you go? A 1 did not.
Q Did he call you at your house again? A
Yes, sir.

Q When was the next time? A He ’phoned
the house at seven o’clock and | was not there.
Q Where were you then? A | was home.
Q You mean he ’phoned to your papa’s
house? A Yes, sir; and | was not there; 1
was at my home; | was in bed when he ’phoned
me, and | expressed to him very frankly that |
40 could not leave the house, that I was sick, and
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I had not even prepared any dinner for Mm
I was so sick; I told Mm | was sick, and he
told me to go home to my father, but | stayed at
home; | guess | was up pretty nearly all that
night; hut 1 went to bed at perhaps twelve
oclock.

Q In the meantime, did he call you! A
No, sir.

Q Did you hear anything from him! A
Not a word.

Q Did you make any inquiry at all to find
out where he was! A Yes, sir; the next day
1 called up the office to see if he had been
there, and he had been there.

Q What time! A | called up at half-past
four from my house in Oradell, and he had been
there, and. I said that was all right; | just
wanted to know if he was all right; two or three
nights after that 1 called him up at his home
in Biver Edge, and his sister said that she had
no information; she said that over the tele-
phone; and she said, “Who is this!” and I
said, “His wife, of course”; he was there at
the time.

Q You don’t know that! A | think I saw
him when | came home.

Q Then you got these letters! A Yes, sir;
that did not come for several days after.

Q Did you hear from him in the meantime!
A No, sir.

Q Did he send you any money! A Only in
his letters.

Q This is the first money you received! A
Dapa received the check.
Q That was for how much! A $7.50.

Q Had you any money when he left! A |
had 26 cents.
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Q Did you have any food in the house! A
Nothing to speak of much; I did have a little
money in the house, about five dollars; it was in
a dime bank that | had saved for the baby, but
I could not get it out without some more to put
in with it; when | returned from New York, I
had only 26 cents.

Q You got this letter from him! A Yes,
Sir.

Q After you got that letter, what did you
do! A After | got that letter, I went down
to New York to Mr. Varian; Mr. Irwin con-
sidered him a very particular friend, and also a
legal adviser; and | asked him if he could not
fix it up.

The Court. Strike that out.

Mr. Whiting. We don’t object to the
conversation from their point of view, and
and we will put it in from our point of
view; | think it is material.

Q You went down for the purpose of try-
ing to effect a reconciliation! A Yes, sir.

By the Court.

~Q Youtold Mr. Varian your story! A Yes,
Sir.

Q Then, did you come home after that! A
Yes, Sir.

Q You did not see anything of your hus-
band! A No, sir.

Q Now, what sort of a house did you live in!
A He owned it.

Q How many rooms in it! A Nine rooms.
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Further direct.

Q Before yon were married, and while you
were keeping company with Mr. Irwin, did he
say anything about his financial condition? A
Yes, sir; he did; he told me he had $80,000—
the equivalent of $80,000.

Q In property? A Everything.

Q What property was it that made up the
$80,000; what did he say that consisted of? A
He said that consisted of the business and the
building and loan; he told me how many shares
he had in that; he told me he had 25 in Oradell
and 25 in Hackensack.

Q That is two building and loan associations
there? A Yes, sir; he told me he had stock;
he had Southern Railway stock, and he also had
other stock—Central something, | cannot just
recall.

Q Did he put a value on these stocks? A
No, sir; he did not; he had the house at Oradell
with a $4,000 mortgage on it.

Q Did he tell you what it was worth? A
Yes, sir; he paid $6,500 for it, he said.

Q What else did he tell you? A He told
me that he might pay off the mortgage on the
house in Oradell, if it was my wish; that he had
$4,000 at interest in Connecticut.

Q What was his business then? A Book-
binder machinery.

Q Is he a manufacturer? A Yes, sir.

0 Is he in business alone? A Yes, sir.

Q Manufacturing what? A Book-binder
machinery and amateur book-binder tools; he
has a three or four-story building over in
Brooklyn on Prospect street, and the office is in
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another building; he owns the property in
Brooklyn.

Q Is that mortgaged! A | believe so.

Q Did he say what that place was worth, or
didn’t he? A Well, he told me $30,000.

Q Did he say what it was mortgaged for?
A Yes, sir; he did; but I canot recall; I think
he said about $15,000 or $18,000.

Q Mortgage? A Yes, sir.

Q And the rest was made up of the good
will of the business? A The good will; he told’
me at the time he was married, that his office,
his building, was stocked full of machinery and
that the materials and the workmanship was
all paid for; he told me he did not owe one cent;
he told me he would give me $200.00 a month to
run the house with, and $i00.00 a month he
would put in the bank for a rainy day.

Q Did he tell you what his income was, net?
A That is what he said.

Q Now after your marriage, what did he
give you; did he give you $200.00?7 A He gave
me $100.00 a month for a few months, and |
believe the month that | bought some extra
things he gave me, perhaps, $50.00 extra; he
was giving me $60.00 a month, $15.00 a week,
when he left me, to run the house with, and
$20.00 a month for myself, which | used for
household purposes.

Q When did the $15.00 a week commence?
A That was after his mother and sister left.

Q And before that, you received $100.00 a
month? A Yes, sir.

Q Did you receive any extra over the $100.00
a month? A | believe in one instance | did
get an extra check; yes, sir; he did; in one

4Q instance that | recall he gave me $10.00 to buy
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a couch, and in another instance he found some
gas bills and things on my dressing table that
were not paid, and he gave me money to pay
those.

Q On the $15.00 a week that he gave you,
were you supposed to pay all the household ex-
penses? A He paid gas bills, electric light
bills, and things like that.

Q How long did you have a maid? A At
the time the baby was born he had a house-
keeper—two nurses and a doctor in attend-
ance.

Q AnNd after he left you, do you know where
he lived? A He lived in River Edge with his
mother and sister.

Q For how long? A Continuously until he
moved back to Oradell in the house, after I
vacated.

Q Is he living in Oradell now? A Yes, sir.

Q How did you come to vacate your house?
A 1 was living practically on $7.50 a week, and
he cut off everything that might give me any
comfort, and there was no coal in the cellar
and no food in the house; he notified everybody
by letter, even the milkman, not to leave me
any milk; and he cut off everything; before
I was sick, | called up the different trades
people in town and | asked them if they would
give me credit until 1 was able to pay, which
they all did.

Q On your own credit? A Yes, sir.

Q How long were you sick with the ty-
phoid fever? A | was in bed for six weeks.

Q That was during what time? A From

tht 26th of January until March, after March.
Q That was after he left you? A Yes, sir.
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Q Did he come to see you? A No, sir; and

he was advised that | was very ill, and he
would not come. r
Mr. Whiting. | ask to have that struck
out.

The Court. Strike it out.

Q How long were you in bed? A Six
weeks.

Q Did you have a nurse? A Yes, sir.
Q One or more? A One.

Q Did hepay the nurse? A He did not.

Q Do youknow how much her bill was? A
$58.00.

Q Did you have a doctor? A Yes, sir.

Q How much was his bill? A About $90.00.

Q Did he pay that? A No, sir:

Q He did not payfor anything, any of
your sickness? A No, sir.

Q How much was the whole expense of your
sickness? A 1 think that $500.00, counting all
the odds and ends, that is, running the house
with the nurse, paying the nurse and the doc-
tor, and the medicines and everything, and the
coal and everything that | had to buy—

Q $500.00 for the six weeks? A Yes, sir.

Q In round figures? A Yes, Ssir.

Q And he paid no part of that? A No, sir.

Q He sent nothing but the $7.50 check? A
That is all.

Q Did you hear from him directly or in-
directly? A No, sir.

Q Did his people come to call on you? A
No, sir.

Q You never heard one way or the other? A
No, sir.
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Q That was your last sickness, the typhoid
fever? A Yes, sir.
Q You have not been sick since? A No,
Sir.
Mr. Mackay. Now, on the question of
the death of the child, the cause of it, that
IS not going to be an issue; it is not going
to be raised; therefore, I will let Dr. Mc-
Laughlin go, inasmuch as it is not going to
be raised. t
Mr. Whiting. | am going to ask Dr.
Levitas a few questions, but not about the
alleged disease; the fact is, the child died;
that is in the record.
Mr. Mackay. Then Dr. McLaughlin, you
may go.

Cross examination by Mr. Whiting.

Q What is your sister’s name with whom you
now live? A Mrs. Ernest Smith.

Q Where dees she live? A Maple Avenue,
Oradell.

Q Is she here today? A No, sir, she is not.

Q Where does your brother live? A With
our parents in Oradell.

Q Is he here today? A No, sir.

Q You spoke of some conversation that in-
volved the name of Dr. Berry* as being the be-
ginning cause for one of your troubles with
your husband? A Yes, sir.

Q Is Dr. Berry here? A No, sir.

Q Where does he live? A At Oradell.

Q Before you married Mr. Irwin where was
he living? A In Oradell, Third Street.

Q That is the house where you went to live
after you were married? A Yes, sir.
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Q Was he living there alone? A No, sir,
he was with his mother and sister.

Q You knew that at the time when yon be-
came engaged to him? A Yes, sir, he ex-
plained that to me.
~Q His mother is an elderly lady? A Yes,
Sir.

Q Her health is getting feeble? A Yes, sir.

Q She depends very largely on her son for
her support? A 1 don’t think so.

Q Are you prepared to swear that that is not
the truth? A | can only swear to what Mr.
Irwin told me.

Q Now, | have not asked you what Mr.
Irwin told you, but, perhaps, your counsel will.
things went pretty well with you after you were
married, for a little while? A Yes, sir.
~Q Then they began to go wrong? A Yes,
Sir.

Q It was not Mr. Irwin’s fault entirely, was
it? A No, sir, | did not blame him entirely.

Q You rather blamed the sister at the time?
A Yes, sir.

Q AnNd it seemed to be a source of irrita-
tion that the sister was living there? A Yes,
Sir.

Q And it resulted in quarrels with your
husband, between yourself and your husband?
A Yes, sir.

Q And now and then you had a little tiff
yourself with the sister? A Yes, sir.

Q You have some temper, havent you? A
Yes, sir, a little.

Q A pretty hot one? A | have a temper.

Q A good strong temper? A When it is

49 hecessary.
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Q And when the temper gets to going, it is
a pretty strong thing, isnt it? A | dont
think it is very violent.

Q Now, yonr temper gets away with yon
sometimes, doesnt it? A Yes.

Q Was yonr husband black and bine where
yon punched him? A He said so.

Q Didnt you write to him, asking him not
to show it to anyone? A Yes, sir.

Q It was black and blue? A Yes, sir.

Q So yonr temper gets pretty strong some-
times, doesnt it? A Yes, sir.

Q That is not the only time yonr temper got
away with yon? A That is the only time |
exhibited any violence; | am very excitable.

Q When you do get in a temper and throw
yourself on the floor and wriggle yonr feet, is
not that violent? A No, sir.

Q It is only when yon punch yonr husband’s
arm until it is black and blue that that is
violent? A | was agitated up to that point.

Q Were you never so agitated before? A
No, sir, I don’t think so.

Q You are not just sure? A No, sir, |
was not.

Q Now, you are sure? A | don’t recall any
incident.

Q Where did you punch him? A Here (in-
dicating the biceps).

By the Court.

Q Were the muscles black and blue? A
Yes, Sir.

Further cross.

Q Mr. Irwin finally had his sister go? A
Yes, sir.
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Q That was to make peace in the family,
wasn’t it? A Yes, sir, but not on my account
only.

Q But it was to bring about a more easy
situation? A Yes, sir.

Q So he had his sister go? A Yes, sir.

Q She went for a short time and you asked
her to come back? A | did not ask her to
come back, Mr. Irwin came home this night.
When his sister left the house, she said that she
would not have any meals in the house; | sent
her meals up to her, and she left the house, and

she met him in the street and would not speak
to him.

Q The fact is, that you were finally willing
to have her come back? A She was taken very
sick, she said, and he asked me if she might come
back, and | said, “Yes;” and he telephoned her
there that night.

Q And she came back? A Yes, sir; things
however, went worse.

Q Things Went worse? A But, Mr. Whit-
ing, bear in mind the fact that he had had it
understood with her that she would behave her-
self and do anything that was necessary.

Q Then afterwards he put her out for good?
A They had been continually asking him for
their money, so that they might go and live by
themselves, and they finally did so.

Q AnNd the mother went too? A Yes, sir.

Q Now, wasnt there some other source of
irritation there; wasn’t there early in your
married life a dog that used to make you pretty
mad? A Yes, sir.

Q Mr. Irwin was pretty fond of him? A
Yes, sir, but he wanted to get rid of him.
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Q He finally had the dog killed? A Yes,
sir; 1 would not allow the dog to he under my
bed clothes.

Q The upshot was, that he had to have the
dog killed? A It was Miss Irwin’s wish that
it be Killed.

Q What kind of a dog was it? A It was a
fox terrier.

Q Mr. Irwin had it at the time you married
him? A Yes, sir.

Q You knew the dog was there at the time
you went there to live? A Yes, sir, but | did
not know that he was vicious.

Q Did you ever kick him? A No, sir.

Q Did you ever try to? A No, sir.

Q You never lost your temper over the dog?
A Not to my knowledge.

Q But the fact is, the dog was done away
with after a time? A Yes, sir.

Q Now, after a time, you came to the con-
clusion that you wanted Mr. Irwin to sell the
house and go to live in New York? A | never
heard that suggestion until after the baby was
born—

Q 1 ask you if you ever made that suggestion
about Mr. Irwin selling the house and going to
New York to live; answer that “ Yes” or “ No.”
A 1 dont recall that I did, Mr. Whiting.

Q Don* you recall going down to Mr. Black’s
with him? A Yes, sir.

Q So that you did make the request that he
sell the house? A Yes, sir.

Q He offered to do it? A Yes, sir.

Q He put it in the hands of the real estate
people? A Yes, sir.

Q That is after he had got rid of his dog
and his mother and sister? A Yes, sir.
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Q What was the trouble all the time; you
kept having rows, didnt you? A Mr. Irwin
kept me away from everywhere where | could
get any pleasure; | could not go to any of the
church entertainments; | could not go anywhere
except he snubbed my family.

Q Did he tell you you could not go? A |
did not want him snubbed any more than I
wanted my own family snubbed, and to avoid
any trouble, 1 stayed at home.

By the Court.

Q You just said you could not go to church
entertainments; did he tell you you could not go?
A No, sir.

Further cross.

Q Why do you say that you could not go,
then?. A | could not go under the existing
circumstances.

Q What prevented you from going to church
or the church entertainments; tell us one cir-
cumstance. A | could not have both of them
snubbed; I did not want my mother and father
snubbed, and I did not want Mr. Irwin snubbed,
the town is very small, and do you suppose,
under those circumstances, that | could go and
feel comfortable?

Q | dont see how that would affect you and
Mr. Irwin. A Well, before the folks had any
trouble at all he was very intimate—

Q The family? A Yes, sir, it made me feel
very badly when | came out of church that | had
to hurry along.

Q What was the cause of the trouble between
your family and Mr. Irwin? A The death of
the baby.
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Q They resented it? A Yes, sir.

Q Therefore, they would snub him when they
met him? A Yes, sir.

Q They did not come to your house then? A
They came on one occasion when | was sick.

Q So that is the reason you did not go to
church? A Yes, sir.

Q Proceed. A | want to say that mamma
and papa were the instigators of the Episcopal
Church at Oradell.

Q Now, Mrs. Irwin, from one cause or an-
other, there was a great deal of quarreling and
bad temper on your part towards your husband,
wasn’t there? A Well, I cannot say that; |
cannot admit that, Mr. Whiting.

Q Isnt it true, that night after night you
would scold him and get into one of your tempers
that you have spoken of, and keep it going until
one or two or three o’clock in the morning? A
Positively not.

Q That is not true? A That is not true.

Q AnNd then, after the storm of your passion
had wasted itself, you would then come around
and ask to be forgiven? A | would ask to be
forgiven, and 1 would put my arms around him
and kiss him.

Q That would be after the storm? A Yes,
sir, and | also asked him on several occasions,
when he knew that | was very angry at him, |
asked him why he answered me back, and why
he did not keep still, why he did not control
himself instead of antagonizing me.

Q Was not one of the things that irritated
you because he would not answer you—the fact
that he would not argue with you? A He
would not answer my questions; he would not
give me any information at all, he would just
consider me his housekeeper.
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Mrs. Edna G. Irwin, cross.

Q Didnt you sometimes say to him “ Give
me an argument?” A What is that?

Q You never said to Mr. Black that the trou-
ble with your husband was that you had to
use the furniture on him to give you an ar-
gument? A On one occasion | picked up the
chair, but it was too heavy for me; on every
occasion he would say that I was common and
he told me that it said in the Bible to take
care of your mother before you did your wife,
he told me that if 1 went to court it would be
mother before wife, and these things irritated
me; they just agitated me up to just what
| did.

By the Court.

Q Was he continually telling you that he
should take mother before wife? A Yes, sir,
every time we had an argument.

Q Would the argument start with some re-
mark of that kind, or by something that you
had done? A Well, I am perfectly willing to
be criticised.

Q The question is for you to answer; he said
you were common, did he? A Yes, sir.

Q And you resented that? A Yes, sir.

Further cross.

Q When did he use such an expression that
you were common? A He considered me not
as good as himself in every way.

Q How did he come to say that? A Well,
on one occasion he told me that people would
not come to see him because he had married
in the Maples family.

Q You say that he had frequently told you
that you were common; can you give any occa-
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sion when he did that; perhaps | can refresh
yonr memory a little bit; wasn’t it on one or two
occasions where you used the expression, *Smile,
damn you, smile;” wasn’t it in reference to that
that he used the expression “common!” A
Once when | was taking a photograph, and |
wanted the young lady to smile, | used that ex-
pression; it is a saying.

Q Wasn't that one of the times that he said
it was common to talk like that? A No, sir.

Q He did not like it? A He was surprised,,
of course. r

Q On another occasion when he used the
word “common,” may it not have been when
you were at the theatre? A | don’t recollect.

Q Didn’t he sometimes use the. expression
“common;” if you would be walking on the
street and you would reach up and put your
arms around his neck in public? A No, sir.

Q That never happened, did it? A It hap-
pened the Sunday before |I was married—the
Sunday before Mr. Irwin left, I mean.

Q In New York? A No, sir, out in a coun-
try road where there was not a house in a mile.

By the Court.

Q Did he say you were common for doing
that? A | dont recall it.

Q That was the week before he left? A
Yes, sir.  jt*

Further cross.

Q Can you give us any occasions when he
said you were common, or would he come home
and merely say, “Madam, you are common;”
how did it happen, that is what I am trying to
get at; was it frequent or infrequent that he
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charged you with being common? A After the
baby was born he acted it in every respect; I
remember when he said it; he was in the dining-
room when he said it.

Q What were you doing? A | was in the
kitchen and he was in the dining-room.

Q He called out to you that you were com-
mon? A No, sir, he did not call it out, it was
in the course of conversation, and | cannot re-
call the conversation.

Q What had you said; it is not fair to give
just one part of the conversation. A | am
perfectly willing if I can recall it .

Q Was that one of the occasions that you
had a carving knife in your hand? A No, sir.

Q Did you ever have a carving knife in your
hand when you were arguing with him? A Yes,
Sir.

Q Did you ever pick up the carving knife
when you were arguing? A | dont under-
stand you.

Q Was there ever any carving knife that
figured in your quarrels with your husband? A
Yes, sir.

Q Tell us about that. A | often tried to
take my own life; |1 never tried to take Mr.
Irwin’s life; 1 say | often tried to take my own
life. I think on three occasions | did try to
kill myself.

Q With what? A Once Mr. Irwin took a
carving knife away from me.

Q That was during one of these quarrels?
A It was either preceding it or afterwards.

Q What did you say to him? A That I
was going to kill myself.

Q What did he say? A He said that | was
foolish; 1 told him | did not see any other
way out of it.
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Q And then right after that, in one of these
violent fits of passion, and after the passion
had spent its force, then the feeling of remorse
came over you, and you wanted to kill yourself
with the carving knife? A No, sir, it was not
that; | said it was either preceding or after.

Q So you began to kill yourself before the
quarrel; is that the idea? A Yes and no.

Q You never came towards your husband in
a threatening attitude, towards your husband,
with this carving knife? A Not towards him;
| never took any vengeance on Mr. Irwin.

Q Was it or wasn’t it during one of these
violent fits of temper that you would come in
contact with the carving knife? A No, sir, it
was on one occasion.

Q Only one? What caused it, what did you
do? A Well, I was very unhappy.

Q Who was there? A No one was there.

Q Go on; do you mean your husband was not
there? A He was there.

By the Court.

Q Where was it and what provoked you to
take the carving knife and threaten to take
your life; where did it start? A In our home.

Q What was the trouble? A I just felt that
I could not face the life that | was living.

Q What was the trouble? A | was very
much infatuated with Mr. Irwin, and it was
the things that he was doing.

Q What? A The treatment that he was
giving me, the Way that he was ignoring me,
and the way he just considered me his house-
keeper, and | was very much annoyed; and he
told me before he was married that he did not
want to marry unless his wife was going to
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do the right thing by him; he acted as if he
was the best man in the world for months; |
could not conceive of living with a man who
was acting as though he was perfectly satis-
fied, tickled to death, hugging and Kkissing me
all about, and then for him to tell me after-
wards that he had not had a happy day since
he was married.

By the Court.

Q After that talk about these things, one day
you took the carving knife, en? A | dont just
recall what instant it was that | took the carv-
ing knife.

Q Where did you take it? A Out of the
serving table drawer.

Q What did you do with it? A | told him
| was going to take my life, and he told me I
was foolish, and he took it away from me and
did not want me to do it.

Q Was anyone else around at the time? A
Not that I remember.

Further cross.

Q He did take the knife away from you? A
Yes,7 sir_and told me not to do it.

Q D‘i7d he ever take his revolver away from
you? A Yes, sir.

Q Why? A | wanted to take my life.

Q You never mentioned taking his life? A
Never.

Q It was always your life? A Yes, sir.

Q Did he ever take this nail file away from
you? (Showing witness a nail file) A Yes,
Sir.

Q It got broken in this trouble? A Yes, sir.
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Q You were trying to take yonr life then,
were you? A | dont know that | particularly
Was.

Q Were you going after him? A No, sir.

Q You never did go after him with any file?
A No, sir.

Q You never threw a chair at him? A No,
Sir.

Q You never tried to push him downstairs?
A In going downstairs back of him | may
have—

Q You may have; now, tell us the story, Mrs.
Irwin? A (No answer.)

By the Court.

Q Did you deliberately push him down? A
I cannot say that it was deliberately, we were
both angry.

Further cross.

Q You happened to touch him? A | dont
recall that | did.

Q | asked you something about the time you
say you pushed him downstairs; now, just what
did happen? A Well, Mr. Irwin was always
very much afraid of me—

Q Why? A That is what | want to know.

Q You are a small woman? A 1 don’t know
that he is afraid of me; | always considered him
a coward.

Q Is that why you married him? A | did
not know it until afterwards.

Q He would not argue with you, would he?
A No, sir.

Q And when you punched his arm, he just
stood there and let you do it? A Yes, sir.
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Mrs. Edna G. Irwin, cross.

And yon considered that evidence of cow-
ardice? A No, sir.

Q And when yon had the carving knife there,
he merely took it away from yon, didnt he? A
He acted as if he was very much afraid of me.

A And a little thing like a carving knife did
not occur to you would frighten anyone? A No,
sir, he knew that | thought too much of him.

Q And the same thing with the revolver? A
Yes, sir.

Q How about the nail file? A He took that
up and threw it on the floor.

Q Is that a hardwood floor? A No, sir,
that happened to hit something—that broke it
when it hit the floor.

Q Was there any carpet or rug there? A
Yes, sir.

~Q It bounded on to the hard floor? A Yes,
Sir.

Q You were not angry at the time? A We
had just finished a very heated argument.

Q Who had done the arguing? A He had
done as much as | had.

Q Is that one of the angry spells when you
threw yourself on the floor? A | never threw
myself on the floor.

Q | had a contrary impression from what
you testified before; didnt I understand you
to say you now and then got in such a temper
that you threw yourself on the floor? A | did
not say so; | never thew myself on the floor.

Q Well, you got down there somehow on the
floor? A Yes, sir.

Q In your rage? A No, sir, in my weak-
ness.

Q And in your weakness you go on the floor,
Slowly? A You will recall that I was in a
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very nervous condition when these things hap-
pened.
Q All the times you got down on the floor—
A You are making it a common occurrence.
Q Isnt it true, that more or less through
your life it has been one of your weaknesses to
get into these passions, and one manifestation of
the passion is your getting down somehow on
the floor? A No, sir.
Q That has never happened before you were
married ?
Mr. Mackay. Objected to.
The Court. Objection sustained.

Mr. Whiting. | should think it would be
a proper inquiry to get at the nature of
this temper; we think the whole trouble is
based on her temper.

Q Did it or didnt it ever happen after your
marriage, that you got into such a violent temper
that you finally got down on the floor? A Yes,
sir* but | did not throw myself down.

Q How did you get down? A Well, | just
seemed to weaken, caved in; | fell down on the
floor; I did not throw myself down.

By the Court.

Q When was this first occurrence that you
did this, that you recall? A On one occasion
before the baby was born.

Q When was the next time, if there was a
next time? A | cannot recall; | know it hap-
pened.

By the Court.

Q Was this the result of temper that you
fell on the floor this time? A No, sir, | dont
believe it was.
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Q Who was present when yon fell down on
the floor just before your baby was born? A
There was not anyone in the room except M.
Irwin.

Further cross.

Q Were you quarrelling at the time; had you
had any words? A Yes, sir, | was standing at
the mirror, combing my hair, and his mother
sat back of me; he sat here and his mother sat
there, in my bedroom; | saw her say something
about me, | saw her in the mirror; | could see
all by her face, and | asked Mr. Irwin what she
said, and he said that she said nothing.

Q What happened next? A And that was
the cause; I dont just remember what did hap-
pen—what took place after that; we had words;
he denied it, and | knew it was so; anyway, |
know that | fainted there and he took it very
much to heart.

Q You fainted? A Yes, sir, | was pregnant
then.

Q That is the first time that you have told
us that you fainted? A That is the first time
that | recall.

Q And that is what you mean to say you do
wihen you have the kind of tempers that you
describe? A That was not temper.

Q So that you are not telling me anything
about the occasions when temper caused you
to do that; did you ever, in a temper, throw
yourself on the floor? A No, sir.

Q Now, you say that the mother and the
son were talking behind your back there in the
room? A Yes, Sir.

Q And didn’t you tell us that there was no
one there, and then you were asked if your
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husband was not there, and yon said Yes?
A Yes, sir.

Q Now it proves the mother was there? A
No, sir, she was not.

Q Then am | right in this, that when yon
vet worked up yon sometimes faint? A After
it.

Q After what? A After | have had trouble
with Mr. Irwin | was usually in a very crushed
state of mind.

Q Why? A 1 did not like it, I felt terrible
to see that Mr. Irwin was taking things from
the standpoint that he did.

Q Because he would not argue with you? A
No, sir.

Q Will you state whether or not Mr. Irwin,
on the whole, treated you kindly? A He did
at first.

Q | say, on the whole, on the whole he
treated you kindly? A It all depends on a
person’s sensitiveness, | should say; | don't
consider that he did, because of the things he
said before he was married; he promised to give
me $200 a month.

Q How did he come to say that? A He
talked to me;, we were out walking one day, we
were on Grove street, and it happened we were not
anywhere near anyone, we were just walking, and
he told me he would give me $200 a month, and
that he would put $100 a month in the bank; he
said he felt he could give me $200 a month and
$100 a month for a rainy day.

Q Now, after you left the house there finally,
you took away all the furniture? A Yes, sir.

Q You took away the gas stove? A Yes,
Sir.

Q It was.not yours? A Yes, sir, it was.
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Mrs. Edna G. Irwin, cross.

Q Was the gas stove there when you were
married? A No, sir.

Q Was all this furniture new at the time you
were married? A No, sir.

Q But that which had been there before be-
longs to you? A He paid the mortgage on a
house that he owned in Mt Vernon, and he
paid off the mortgage on it, which was $2,000,
and his mother signed it over to his sister, so
that she would be perfectly satisfied to turn
everything over to me.

Q We are speaking now of the furniture
which had been accumulated in Mr. Irwin’s fam-
ily before you were married? A Yes, sir.

~Q And that was turned over to you? A Yes,
Sir.

© You dont know whose furniture that was?
A He told me he had been supporting the fam-
ily for a long time, and he had virtually bought
everything in the house.

Q Didn’t you say that he told you that his
mother was not supported by him— A Yes, sir.

Q Now, you say that he had been supporting
them for a long time? A Yes, sir.

Q Now, which statement is correct? A
Well, 1 think virtually both of them are correct.

Q Now, Mrs. Irwin, what did you do with
this furniture when you took all of it from the
house? A | sold some of it; | had to have
some money.

Q When did you sell it? A 1 sold it right
along.

Q When did you begin to sell it? A Well, |
sold a bedroom suite.

Q When did you begin to sell it? A Right
after | left.
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Q When was the first sale! A The first sale
outside of the home—

Q | asked yon when was the first sale! A
About three weeks ago.

Q That is not just as soon as you were left,
is it! A No, sir.

Q So the first sale was about three weeks
ago! A Yes, sir.

Q At a time when you were receiving, under
the court’s order, $2000 a week from your
husband! A Yes, sir.

Q AnNd you deemed it necessary to sell some
of the furniture! A Yes, sir, | did.

Q Whom did you sell it to! A Lots of
people.

Q The first sale! A No, sir.

Q Whom did you sell the first sale to! A
I sold the first sale—I believe | sold the first
sale—

Q Dont you know! A | sold my gas stove
to Mrs. Bogert; she lives in Oradell; she changed
her mind, and on Monday morning | sold it to
Mrs. Conover. The gas stove was paid for by
me.

Q And that you sold! A Yes, sir.

Q When was the second sale! A | continued
to sell.

Q When was the next sale! A The same
day.

Q@ To whom! A To Mrs. Conover.

Q Where does she live! A Oradell.

Q And what did you sell herl A A mat-
tress.

Q Where did you get that rug! A | took
it from the house.

Q When would it become yours! A When

| walked in the house everything was turned over
to me.
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Mrs. Edna G. Irwin, cross.

Q You walked into the house, and just what
did Mr. Irwin say? A He did not say it when
I walked in the house; he said that to me when
he was considering what would be mine, and he
concluded that the house and everything in it
would be turned over to me.

Q When was it turned over to you? A
When | walked in the house | considered it
mine.

Q That was your mental state? A Yes, sir.

Q Was there any other thing which gave you
title to this property except that? A No, sir.

Q Now, what else did you sell? A (No
answer.)

Q What did you get for them; what is that
you have in your hand? A A little book that
says what | sold.

Q When did you make this up? A As |
went along.

Q Let us go back first to the rug that you
sold, who bought that? A Mrs. Conover.

Q What did she pay you for it? A $13.00.

Q What did you do with the money? A |
bought a suit, a hat, furs; | went to New York
and spent it.

Q Meanwhile, you were receiving $20.00 a
week? A Yes, sir.

Q What else did you sell? A A small desk
chair; a straight backed chair.

Q Was that in the house when you were mar-
ried? A Yes, sir.

Q You assumed that was yours? A | was
told that it was mine when we were talking over
just what I would be in the home when I went
there.

Q Did he say he would give you the things
in the house? A He told me he had given his
sister the $2,000 to pay off this mortgage on
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this house, and that she was perfectly satisfied;
and he told me that when | went in the house,
that the house and everything in it would be
mine.

Q Is the house yours? A 1 claim a share in
it; | certainly think some of it is mine.

Q What do you mean by that? A Well, 1
really think the house is mine.

Q You never got a deed for it? A No, sir.

Q Tell us the total amount of the things you
sold and what you got for them? A | have not
collected all my money yet.

Q Did you buy any of these things? A Yes,
Sir.

Q Now, excluding what you bought, please
tell us about the things you sold; what else did
you sell? A | sold the dining room rug.

Q What did you get for it? A $4.00 for
the rug.

Q When did you do that? A The next day.

Q Have you spent all the money? A 1 did
not get very much; | have spent most of the
money. *

Q How much did you get in all? A Well,
| might say that | had about $50.00.

Q All together? A Yes, sir.

Q Is any of the furniture left? A Yes, sir.

Q Much of it? A Not much, no, sir.

Q Youhave sold most of it? Al have a
list here of what | sold.

Q Tell me if that is most of the furniture
that you took our of the house? A Yes, sir,
excluding what |1 am using; | am using a good
part of it.

Q Youare using most of it? A Yes, sir.

Q Youmean that you are using most of it,
and that most of what you are not using you
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sold, is that right? A Of course, | had two
rooms that were not furnished until 1 brought
down the things out of the attic, and after the
rwms moved out and took what they wanted,
the house was in very poor condition.

Q | am trying to find out, so as to inform the
court, as to How™much of the furniture you sold,
as you tell me you sold most of it; now, it seems
you have most of it; now, which is right? Have
you sold most of the furniture or have you most
of it left? A Here is a list of what | sold.

Q You know what you took out of the house?
A Yes, sir.

Q The house was furnished? A Yes, sir.

Q You took all the stuff out? A Yes, sir.

Q Have you sold most of that, or have you
got most of it? A | have got the biggest
pieces; | have got my bedroom suit.

Have you sold have the «tuff? A No sir
I don’t think so.

Q Have you sold one-quarter of it? A |
might say “yes.”

Q And you got about $50.00 for it? A |
said | had not collected everything.

Q How much in all will you collect, about,
of what you have sold? A About $100 more.

Q But the $50.00 which you did get wvou
spent? A Yes, sir. KFffrT

Q Now, | would like to ask you a question
or f'wo about the time which led up to your
striking your husband; you spoke about your
brother being there? A Yes, sir.

Q His name is what? A Harold E. Maples.

Q You heard him make the remark to your
husband that your husband was too old for you?
A Yes, sir.

Q Why isn’t your brother here today?
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Mr. Mackay. Objected to as irrelevant.
The Court. Objection overruled.

A Why, the man that he is working for is
away; if it is very important, I might have him
Ccome up.

Q IP did not seem important to have him
here? A Yes, sir, but he said the man he is
working with is away. [ ]

Q Did you talk over with your counsel about
having him brought here on subpoena? A No,
sir, it would not be necessary to have him sub-
poenaed; he will come if it is necessary.

Q May | ask what effect it had upon the sit-
uation when your brother in the house of your
husband said to your husband that he was too
old? A | don't just get your question.

Q How did it seem to affect your husband
when your brother, in your husband s house,
told him that he was too old, in your presence?
A It raised a great deal of temper on Mr.
Irwin’s part; he turned on all the lights so that
everybody might hear him order my brother off
the porch.

Q Did he strike your brother? A No, sir.

Q Did he tell him to go? A Yes, sir.

Q That was not one of the evidences of cow-
ardice on your husband’s part, to your mind? A
I dont understand the question.

Q (Question read.) A No, sir, | did not
think so.

Q But when your husband stood still and let
you pound his arm, or do some of the things you
told us about, that, you considered evidence of
cowardice? A No, sir, not exactly.

Q What was the evidence of his cowardice?
A Ore night I went out to the Eastern Star,
and | asked Mr. Irwin when he went out in the
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Mrs. Edna G. It'win, cross.

morning if he would be home to dinner, and he
said that he would stay in River Edge for his
dinner, and | had said to him before I was mar-
ried about going to the Eastern Star; | held an
office in it, and on this occasion he said that he
would not be home to dinner, although he left
me, as | understood it, under the impression,
when he went out in the morning, that he would
be home; and that night 1 came home from the
Eastern Star and X did not get off at River
Edge as | had on one or two previous occa-
sions | came home alone; | was with mamma and
papa, and | met Mr. Wier, and he took me
home. When Mr. Irwin came in after that, I
opened the door, and he seemed to be afraid to
come in.

Q Did he seem a little nervous when you had
this revolver in your hand! A | don't know
that he did.

Q He did not seem to be cowardly then? A
No, sir.

Q What were you doing with the revolver?
A | just took it out of the drawer.

Q That didn't bother him any? A No, sir,
I don't think that it did.

Q What did you do with it? A | don't re-
member that | did anything with it; | think he
took it right away from me.

Q There was no evidence of cowardice there,
was there? A Yes, sir.

Q On whose part? A He did not want me
to do it any more than he did not want to do it.

Q He did not like this business about the
revolver? A No, sir.
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By the Court.

Q What did you say when you took the re-
volver out of the drawer? A As | recall it,
| did not say anything; | just went to the drawer
and took it out and turned around.

Q Why did you go to the drawer and take
it out? A Because | wanted to take my own
life.

Q Now, come to the carving knife once more;
| ask you if Mr. Irwin showed any nervousness
or signs of fear when you had the carving knife
in your hand? A | cannot just say that he did.

Q What happened; you were trying to take
your own life again? A Yes, sir.

Q Always your life? A Yes, sir.

Q And so with the nail file? A Yes, sir.

Q That was broken by his dropping it -on
the floor? A  Yes, sir.

Mr. Machay. On the question of the deser-
tion, of course, the letters are the corrobora-
tive evidence; and on the question of the in-
come, why, the last time it came before your
Honor on a temporary application, Mr. Ir-
win had his books here; | suppose he has
them again.

Mr. Whiting. They are here if needed.

Mr. Machay. 1 thought we would rest on
Mrs. Irwin’s testimony.

Complainant Rests.
JAMES W. IRWIN, sworn in his own behalf,
testified as follows:
Direct examination by Mr. Whiting.

Q You are the defendant, Mr. Irwin? A
Yes, sir.

20

30

40



10

20

80

40

64
James W. Irwin, direct.

Q And how old are yon? —A 47.

Q You live where? A Oradell.

Q When were yon married? A June 9
1914,

Q Did yon take a wedding trip? A Yes, sir.

Q How long were you off? A About two
weeks.

Q Did things go all right on the wedding
trip? A Yes, sir.

Q You came back to live in Oradell? A Yes,
Sir.

Q Your business is where? A In Brooklyn.

Q What business is it? A Manufacture of
book-binders’ machinery.

Q Well, things did not go very well after a
while in your family, did they ? A No, sir.

Q When did you first begin to have any
trouble in the home? A Well, shortly after we
got back from our trip troubles began.

Q Who made up your household? A My
wife, mother and sister.

Q You owned the house? A Yes, sir.

Q You had owned it for some years? A
Yes, sir.

Q And who supports your mother and sister?
A | do, partly.

Q How long have you been doing that—be-
fore you were married? A Yes, sir.

Q How long has your father been dead? A
Eight years; he died in 1908.

Q They had been living with you ever since?
A Yes, sir,

Q They were living with you at the time you
were engaged, and at the time you were mar-
ried? A Yes, Sir.

Q Did you ever talk it over with your wife,
that they were all part of your family, and that
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that was the situation? A Yes, sir, she knew
that.

Q How has your mother’s health been in the
last two or three years? A Mother is quite
old and feeble.

Q How old? A 80, now.

Q Proceed. A She has weak spells, due
to age, I might say.

Q You and your mother and sister had lived
as a family ever since your father had passed
away? A Yes, sir.

Q AnNd you brought your bride into the home ?
A Yes, sir.

Q You say trouble began a few weeks after-
wards; what do you mean by that? A There
seemed to be trouble between my wife and my
mother and sister.

Q Was it trouble with you? A | did not
hear much of what was going on, but I could
see that there were strained feelings and they
grew and grew.

Q Well, at that stage, whose side did you
take? A 1 took my wife’s side.

Q How did you manifest that; what did you
do? A Well, sometime afterwards, the first
manifestation of that was when | told my sis-

ter she had better go, and she went away for
about a week, | guess.

Q Did she come back? A She came to the
office to see me; she said she had been very sick
and wanted to know if she could come back.

Q Did your sister depend for her support
partly on you? A Yes, sir.

Q What resulted from that conversation with
your sister? A (No answer.)

**
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James W. Irwin, direct.

By the Court.

Q What part of their support did you mother
and sister depend upon you for? A They had
a small private income.

Q How much did they have together, all
told? A Their income would run about $300
on an average for both of them, and the rest
of it | supplied, and have done so since my
father died.

Q You were the only boy in the family? A
Yes, Sir.

Further direct.

Q Now, your sister came to you? A Yes,
Sir.

Q Now, following that conversation she came
back to the home? A Yes, sir.

Q Did you have any talk with your wife
about your sister coming back? A Yes, sir, |
talked with my wife about it, and she agreed to
her coming back.

Q Well, she came back? A Yes, sir.

Q Did things go any better after that? A
For a few days they were going along fairly
well; 1 heard nothing; and then there was
trouble about the dog.

Q Was that your dog? A Yes, sir.

Q You had him before you were married?
A Yes, sir.

Q About how long? A Probably a year and
a half or two years.

Q Were you fond of him? A Yes, sir.

Q What was the trouble about the dog? A

My wife objected to him and said that he was
snappy, and she did not want him upstairs;
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she put him in the cellar and tied him ont in the
yard to a post.

Q What sort of a nature did the dog have?
A The dog was always very mild until after
she came; he was the pet of the neighborhood;
| did not like to let the dog go, hut I finally took
the dog to the pound and he was Killed.

Q Why! A To make peace; the dog was
the bone of contention; and | let him go.

Q Now, about your sister again, you say
things were better for a few days; did they con-
tinue to be better? A No, sir, they continued
to get worse.

By the Court.

Q Why did you take him down to the pound
and have him killed; why didn’t you give him
away to someone? A | wanted to be sure he
would not get bad treatment.

Further direct.

Q Coming back to the sister again, did you
say the trouble started again? A Yes, sir.

Q What did you do with respect to your sis-
ter when the trouble started again? A Filially,
one evening, when | came home, my wife stood
up at the table at dinner, and when I sat down,
she said, “James, | refuse to eat with your
sister,” and she turned and went upstairs and
| stayed down and took part of a meal with them;
and then they went out of the room and | went
up to my wife and brought her down; I tried to
get her to come down, but she would not; then
| took the other part of the meal with her, and
I told my mother and sister they had better go
out; and two days after, they went for good,
down to River Edge.
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Q You made arrangements for them to live
there? A Yes, sir.

Q Why did you do that? A Because | was
willing to do anything to have peace; | wanted
to have things go quietly.

Q Were you not having peace? A No, sir,
I was very much upset.

By the Court.

Q Well, they went, didnt they? What hap-
pened then? A After that, matters got worse
for me; things became more violent; my wife be-
came more violent.

Q How did she exhibit her violence? A In
various ways; she would throw herself on the
floor and kick her heels on the floor; and on one
occasion she took a carving knife and threw it at
me; and on several occasions she would come
towards me with her hand behind her back, and
I'would go up and find she had a carving knife
behind her back, and | took it away from her
several times; and on several occasions she took
my revolver.

Q' Did she ever point it at you? A She
threatened me and herself, often; finally, 1 put
the revolver up in the attic between the ceiling
and the floor, so that she could not get it.

Further direct.

Q Why did you care whether she got it or
not? A | did not want any shooting going on;
I did not want her to kill herself or me either.

Q Had she threatened to kill herself? A
She had threatened to kill both of us.
~Q She was going to kill you both? A Yes.
sir,
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Q And then again, what was her state of
mind? A Most of these occasions occurred by
her making a statement about something that
did not concern either her or me—

Q What was it about? A About the
neighbors and people in the town.

Q You mean the occasions for quarrelling ?
A Yes, Sir.

Q What would she say about it? A The
statements she made were everything to me.

Q What did she say? A They were state-
ments that | did not approve of being said about
anyone, and | do not think | can repeat them;
and | told her that it was not right, that it was
common talk, and 1 told her I did not like it.

Q What else did you say to her? A That
was sufficient to throw her into a temper, and on
those occasions she would keep running up and
down through the rooms at night until some-
times four o’clock in the morning.

Q Running around alone? A Racing up and
down.

Q In anger? A Yes, sir; she would say I
was a brute and anything that name in her
head.

Q How long would this last with her? A
Until two and three and four o’clock in the
morning, from whatever time we went to bed—
say eight or nine or ten o’clock.

Q Would her temper last three or four
hours, her temper? A Yes, sir; and some-
times she would get up and dress herself and
say she was going out, and she would get to the
door and say, 441 am going,”” and then she

would not go, and she would shut the door and
come back.

40
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Q What occasioned these things? A They
were nothing that was serious; they were mere
trifles, things that one can hardly recall.

Q How did y-ou come to quarrel then? A
I did not like these assertions about people; they
were things that could not have happened.

By the Court.

Q What were these things that she said about
people; did she say them every day? A It was
a common occurrence.

Q What did she say about people, why did it
annoy you? A Because they were things that
you could not say about a respectable person.

Q Then it was not a trifle? A Not so far
as those people were concerned; | said they

20 were things that did not concern either her or
me.

10

Further direct.

Q If you disagreed with her it would result
in a temper on her part? A Yes, sir.

Q You have told us some of the manifesta-
tions of this temper; here is one here, this nail
file! A She threatened to do herself and me
with it, and | was taking it away from her
when it snapped.

Q Had she threatened herself first? A No,
sir; she said, “ 1 will kill both you and myself.”
Q So you grabbed it from her? A Yes, sir.
Q How did you get it away from her? A

| took it out of her hands, and | snapped that in
the scuffle.

Q Was the carving knife around then and

the revolver? A The carving knife was down-
48 stairs.
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Q What time of night was this? A Some
time in the evening, probably seven or eight
o’clock.

Q What provoked her to this remark that she
was going to kill herself and yon, too? A 1
dont remember that.

Q Yon remember breaking this instrument
(indicating the nail file)? A Yes, sir.

Q Yon don’t remember the cause? A No,
Sir.

Q What were the things that seemed to make
her temper start? A | would not talk with
her, and that seemed to make her more angry
than ever; | tried to get her pacified, and 1
thought the best way was the quietest way; she
would get worse and worse until about three
or four o’clock, and then she would put her arms
around me, and say, “Forgive me, | did not
mean it” ; and | would forgive her.

Q How often did this occur, this two or three
o’clock business? A Many times.

Q Once a year—once a month— A That
would occur twice a week, and maybe more.

Q After one of those nights where would
you sleep? A On some of those occasions |
went to another room.

Q What did she do then? A 1 would hear
her racing up and down and she would pound
on the door.

Q Could you sleep? A No, sir.

Q How did you feel the next day on those
occasions? A | would feel tired out.

Q Well, after you got rid of the members
of your family and the dog, did the quarrelling,
or did her tempers increase or not? A They
increased.
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Q What seemed to be the trouble? A |
say it was over things of this sort; the state-
ments about people, things that she would say—
| objected to some of her talk; the slang phrases
that she would use.

Q What effect did this conduct of your wife
have on you and your being kept up nights, etc.?
A | was tired out and unfit; I could not sleep;
I begged her a number of times; | said, “ Edna,
I must have sleep77, she said, “It is too bad
about you. 7

Q Well, what had your health been before
you married her? A Good.

Q Did you ever have a doctor? A Very
rarely; I had not had a doctor in a long time,
except once about two weeks before | was mar-
ried; before that, 1 don’t remember when | had
one.

Q Did you have to consult one after these
troubles with your wife? A He attended me
several times.

Q What did you go to a doctor for? A
After | was married?

Q Yes. A | was not feeling well; 1 was
run down.

Q How do you know? A From the way I
felt.

Q How did you feel? A | felt weak and
out of shape; | did not have any strength; |
was nervous.

Q How about your appetite? A That was
not very good; on one occasion she took a chair
and attempted to throw it at me.

Q What did you care about that? A She
could not lift it; but she said to me, “Here-
after, 1 will lead you a dog’s life.7

Q Why did she say that?
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Mr. Machay. Obijected to, unless he knows
from something she said.

A The night before she had been in a bad
temper all night, and that morning, at break-
fast, I said to her, “Edna, how long do you
think things can continue like this?” and | said,
““Do you realize that we are drifting further and
further apart, and what this will lead to; and
she got up and took the chair and said, “ Here-
after, 1 will lead you a dog’s life” ; and 1 went
out.

Q How did this conduct of your wife affect
you? A  Why, | was all broken up and nervous.

Q What made you nervous? A Continual
nagging, and trouble like that would make any-
one nervous.

Q What effect did these incidents about the
carving knife and the revolver and the nail
file have upon you? A Well, that would up-
set me greatly; | was never used to anything
like that; and I did not want anything to happen
that way.

Q You say she threw the carving knife at
you? A Yes, sir; once.

Q Do you know the date when that was? A
No, sir; she was coming out of the dining-room
with her hand behind her back, and | went to
go towards her the same as | had done on other
occasions, and she threw it at me and | dodged
it.

Q Had you had words before that? A Yes,
sir; she was in a temper.

Q How long was that before you separated?
A It was probably four or five months.

Q Now, state generally whether or not these
tempers increased? A They did.
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James W. Irwin, direct.

Q State generally whether or not the vio-
lence—what do yon say about the violence of
these tempers? A Her tempers were very
strong; she would go into one of these tempers
and throw herself on the floor and kick up her
heels, and at first | would pick her up and take
her to a chair, something like that, but she
would continue and call me a brute.

Q What had you done? A | had not done
anything.

Q Haven’t you got any temper? A No,
sir; | dont think | have very much; I am very
mild as a rule; | asked her on several occa-
sions, | said, “Edna, let us reason” ; but she
would simply fly off and race up and down the
room.

N You “ear(™ “er testify this morning that
you called her *“common?” A The only thing
I remember in regard to that was when she
would make these statements, when she would
say “Smile, damn you, smile” ; that was one;
I did not say anything about that, I merely
frowned, but she made other statements in
reference to her person that | objected to.

Q Which you characterized as common? A
Yes, sir.

Q Was that the occasion for most of the
quarrels? A If | crossed her and did not agree
with her, that was sufficient for one of these
tempers.

By the Court.

Q When you used the word “common” to
her, what did you mean about it? A | meant
by the remarks she made; | did not say that
she was common; | said that the remarks she
made were common.
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Q Did you ever reflect on her family to her!
A No, sir.

Further direct.

Q You heard your wife’s testimony about
these tempers, where she said she fainted or did
not throw herself on the floor; now, will you
describe just what happened! A She would go
racing about the room, and then come to a stop
and throw herself down, and shake her hands
and shake her heels, and then she would call me
a brute.

Q Would she say this without any cause! A
She would come to me <a times when there was
nothing said, and she would say, % Give me an ar-
gument” ; most of her complaints were because |
would not give her an argument, she said; |
would say, “Let us reason together,” and then
she would start racing up and down the room.

Q Was it on such occasions as these that the
incident occurred, these incidents about the carv-
ing knife and the revolver and the nail file! A
Yes, sir; | asked her a number of times why
she did not behave herself.

Q Tell us about the time when your arm was
punched! A That was one evening; | was out
in the hall; she was in the room, and she came
racing towards me and pounded me several times
on the arm.

Q What had been happening before that! A
Oh, that was the day that 1 went down to West-
wood and got some medicine and took it to my
mother; Mr. Michaels took me to Westwood and
took me down to my mother’s; my wife was
downstairs in the cellar, and | asked her how
long it would be before dinner would be ready,
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an hour”; | said, “1 am going to Westwood to
get some medicine for my mother and take it
down.” | went'to Mr. Michaels and asked him

if he could loan me his bicycle; Mr. Michaels
took me down, and | was back in an hour; then
after that she was angry about it, about my go-
ing, and later on in the evening, she rushed out
at me and pounded me on the arm.

Q Was her brother there that day? A Yes,
sir; and that afternoon we had tea, and it was
after that that she struck me when we were
upstairs.

Q What had you been arguing about that
day? A The principal argument | had with
her that day was that she was housecleaning;
| objected to that; many times she would be
housecleaning on Sunday, and | objected to that;
we had a washer-woman to come in once a week-

ly Why did you object to cleaning up on
Sunday? A | did not think it was right to do
it on Sunday; she was out every other day in
the week.

Q Did you use the word “common” in con-
nection with doing housecleaning on Sunday? A
No, sir; | did not think it was the proper thing—

Q What did you say to her? A | told her I
objected to it, and there was no reason for it.

Q What did she say? A She said she had
no other time to do it.

Q What did you say then? A 1 said I did
not see that; | said she had all the rest of the
week.

Q What did she say? A | don’t remember
anything further than that; it was simply talking
back and forth.

Q Did she punch you then? A No, sir; it
was later at night.
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Q How many hours later, after you had this
talk? A It was after tea, about seven o’clock,
and these other things took place in the after-
noon.

Q Were you or were you not in fear for your
safety when these revolver incidents happened?

Mr. Machay. Objected to as calling for a
conclusion.

The Court. The objection is sustained.
Q Your house was furnished at the time you
were married? A Yes, sir.
Q Whose furniture was it? A Mine.
Q Your own? A In our family, as we lived,

there was never any question as to who owned
things.

By the Court.

Q Did you give them to your wife? A No,
Sir.

Q Why not? A  That never entered my
mind; | considered when I married my wife and
we were living together, that it was ours, |
should say.

Q It belonged to both of you then, you would
think? A Yes, sir.

Q Who bought it? A | did; the furniture
that was there, some of it, I bought, and some
of it my mother and sister bought; 1 bought
some before we were married, just previous to
our marriage.

Q That which had accumulated before jvou
bought in contemplation of marriage, did you
understand that belonged to your wife? A We
were married, and | would say that it was our
property.

Q Your understanding of the ceremony was,

that you endowed each other with your worldly
goods? A Yes, sir.
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Q But you never told her that you gave them
to her? A | never gave them to her.

Q And of the furniture, except what had
been bought and paid for by your mother and
sister, you yourself had bought and paid for?
A Yes, sir.

Q There was something about a gas stove;
did your wife buy that? A Yes, sir.

Q That was hers? A | should not say it
was hers, she bought it with my money.

Recess to 2 P. M.
A fter Recess.

JAMES W. IRWIN, resumes the witness stand.
20 Direct examination (continued) by Mr. Whiting.

Mr. Whiting. It is stipulated that the
statements in the record appertaining to an
alleged case of congenital syphilis, that ail
portions of the record concerning that mat-
ter be stricken out without prejudice.

Q It was testified to by your wife, that you
and she had sexual relations up to the time of
your leaving; is that true? A No, sir.

Q How long prior to January 26, « what-
ever day it was you left, was it, since you had
had relations, sexual relations with her? A
About two months or thereabouts.

Q Coming to the matter of your leaving in
January and the sending of the letters and the
check for $7.50 to her, or to her father, which-
ever it was, state what happened the night be-
fore you went away. A That night she spoke
to me about I)r. Crocker not coming up to

40 preach, and she got angry over that and passed
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a remark saying that my mother and sister
had stuck to the church as long as the church
was sending a check, and Xsaid to her, ihdna,
that is an insult to my father’s memory, my
mother, sister and myself” ; and she said, “1 in-
tended it as such”; and then she got in a
temper, and shortly after that I went in an-
other room and locked myself in.

Q Why did you do that? A 'So that she
could not get in there.

Q What did you care about that, whether
she got in or not? A | did not want to have
any further trouble; 1 knew what had hap-
pened on previous occasions.

Q Did you sleep that night? A No, sir;
I could not.

Q Why not? A Because she was racing up
and down outside and pounding on the door, and
it was morning before 1 could get any sleep at
all; probably I got about one hour or an hour
and a half.

Q Did she speak to you when she pounded
on the door? A Yes, sir; she said, “ Open the
door and come out.”

Q Why didn’t you open? A | did not want
to get into trouble.

Q Were you afraid of her; did you see her
in the morning? A Yes, sir.

Q What did she say to you at breakfast? A
She did not speak to me; we did not speak, either
of us.

Q After you had locked yourself in the room
as you said, didnt you consider that it was
your duty to speak to her? A No, sir; after
breakfast 1 went out.

Q Without speaking to her? A Yes, sir.
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Q Without saying “ Good morning” or any-
thing else? A Yes, sir.

Q You went out? A Yes, sir.

Q And you had locked yourself up that
night? A Yes, sir; she called me back; | was
out on the sidewalk as far as the edge, and she
told me then she was going to New York, and
she kissed me and | went off.

Q You did not kiss her? A No, sir.

Q Why didnt you kiss her? A | did not
feel like it.

By the Court.

Q You were mad at her, were you not? A
No, sir.

Further direct.

Q Why didnt you give her a kiss or some-
thing, and show some affection for her? A
| could not after the way she treated me; she
would often kiss me and say she was sorry; this
time she did not say she was sorry.

Q Di her tempers what was her usual con-
duct? A Towards morning, towards three or
four o’clock, she would come up to me and say,
“Forgive me, | did not mean it”; and | would
say> “ Yes, and it is all right and we will for-
get it.”

Q You did not do it this final time? A
No, sir; | did not.

Q Something has been said about your being
in a temper; did you ever use violent language to
her? A No, sir.

Q Did you ever race up and down the house
and pound on her door? A No, sir.

Q Did you ever threaten to kill yourself or
to kill her? A No, sir.
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Q Did yon ever threaten her with any vio-
lence in any way! A No, sir.

Q Did you ever use any violence to her in
any way! A No, sir.

Q You never struck her! A No, sir; | did
not.

Q You never asked her to give you an argu-
ment! A No, sir.

Q Your wife stated that while your mother
and sister were there, everything seemed to go
on behind closed doors, and she seemed to be
left out of things; is that true! A No, sir.

Q What is that story about trying to pre-
vent Dr. Crocker from preaching; is that true!
A She told me that Dr. Barry had asked her
for me to invite Dr. Crocker up to preach at
one of the Lenten services, and | did not do it.

Q Why not! A Because, after the way
things were going on, | did not feel like having
him come.

Q Why not! A Because of the trouble we
were having.

Q What are you referring to! A Our gen-
eral troubles.

Q To what general troubles are you refer-
ring! A These tits of temper and everything
that brought me to such a state that | did not see
fit, or did not care to have anyone come then; 1
was in no condition.

Q What was your condition! A | was
nervous and feeling badly and all wrought up.

By the Court.

Q Were you fond of your wife when you
married her! A Yes, sir.

Q Are you fond of her today! A No, sir;
I am not.
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Q And why not?. A  Because, after the
treatment that | have received and things that
I have gone through, | cannot have that feeling.

Further direct.

Q Did this come upon you all of a sudden of
not being fond of her? A No, sir; it grew
gradually.

Q You mean you gradually grew apart? A
Yes, sir; one morning | said to her, *Edna,
how long is this going to last—do you realize
we are drifting further and further apart?” |
tried to reason with her, but I could not, so I
gave it up.

Q Now, was there anything that she wanted
you to do, or anything you refused to do try to
make things peaceable in the family? A. | did
almost everything; | cannot remember anything
that | did not do to make peace in the family.

Q Did you ever tell her before your mar-
riage, or at any time, that you would give her
$200 a month and put $100 in the bank? A
No, sir.

Q Did you tell her anything like that? A
No, sir.

Q Did you ever make her any promise as to
what you would do? A No, sir.

Q Can you tell the court approximately the
value of the furniture in your home that was
there at the time you went away? A 1 should
say about ten or twelve hundred dollars; | had
it insured originally for $1,500.00.

Q Did you ever change it? A When my
mother and sister went out they took their
furniture from their bedrooms.

Q Then you reduced the insurance? A |

Ad not reduce it; | let it go on; | bought other
things;
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Mr. Whiting. You gave me some furni-
ture bills; I will put those in evidence.

Mr. Mackciy. We have had it appraised,
and maybe we do not differ.

Mr. Whiting. What is your appraise-
ment?

Mr. Mackay. $604.80.

Mr. Whiting. Let that go in the record
that you had a valuation on it of $604.80;
that is the market value today.

Q What property do you own? A The
house in Oradell.

Q What did that cost? A 1 paid $5,800 for
it.

Q How much mortgage on it? A $4,000.

Q Anything paid off? A No, sir.

Q Do you own your business? A Yes, sir
it is incorporated now.

Q You own the Hoole building? A Yes,
Sir.

Q Where your business is transacted? A
The business where the manufacturing is done.
Q What is that assessed for? A $11,000.
Q There is a mortgage on it? A Yes, sir.
Q How much is the mortgage? A $18,000.

Q Has any of the mortgage been paid off?
A No, sir.

By the Court.

Q When were you incorporated? A This
spring, February or March.

Further direct.

Q Take the first year that we are now in,
what does the Hoole business make; it is all

yours? A My income has averaged about
$3,000 a year.

Q
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Q You mean from the business alone? A
From everything.

Q And that is your estimate of what your
income is on the average? A On the average,

yes, Sir.
- Q s it up to the average this year? A No,
sir; it is not.

Q How does it stand this year? A If it had
not been for an extra expense, it would come up
to that, but this year | had an order to put lire
escapes on the building.

Q You mean from the city authorities? A
Yes, sir.

Q And that cut down the income from the
building? A Yes, sir.

20 ™ What is your income approximately, for
the last twelve months? A | go from the first
of January—

Q Al right. A The income, figuring the
rents that | shall receive up to the end of this
year, | figure | shall come out about $2,200—

Q Everything that you get? A Yes, sir.

Q Now, the expenses of this fire escape is
how much? A $730.00.

Q So that you bring it about $2,900 for this

30 year, if you did not have that extra expense?
A Yes, sir.

Q How much was it the year preceding? A
I don’t remember without the figures, but I
know that the thing is around $3,000.

Q That includes what you make from your
building—from your business and from whatever
you have? A Yes, sir.

Q Now, what proportion of that do you give
to your mother? A In renting the house now

40 1 give them about $75.00 a month.
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Q They are living with yon again now, are
they not? A Yes, sir.

Q Could yon tell the court then about how
much you contribute out of your income to the
support of your sister and mother; perhaps a
gauge would be found from the expense you were
under while they were living separately at River
Edge; do you know about how much it cost
you? A No, sir; | dont remember that.

Q How much rent did they have down there
in River Edge? A $15.00 a month.

Q Did they keep house? A Yes, sir.

Q How long was the period that they were
there? A | guess a year and a half or over.

Q Can you give us a general idea of how
much it cost you to take care of them there?
A Oh, I dont know, probably | contributed
$30.00 a month, or something like that; no
specific dates that | gave it to them.

Q Have you a memorandum concerning a let-
ter opener; tell the court about that. A One
night when 1 came into the room, I saw my
wife draw her hand out from under the pillow,
and | was suspicious, but | said nothing, but at
the first opportunity | got, I put my hand under
the pillow, and | found a letter opener there
which was made of heavy metal, seven or eight
inches long, in the form of a stiletto, and 1
asked what she was doing with that, and she
said she intended to kill herself, and | took it
away.

Q Was there a quarrel? A Yes, sir; she
got angry over that.

Q Why did you take it away? A To pre-
vent her from doing anything of that kind, and
besides, | did not feel very comfortable to go to

10
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sleep with anything like that around, after find-
ing it under the pillow.

Q | have a memorandum about the wedding

ring; what was there about that? A We had

a quarrel over that; one day she said to me,

“They say it is hard luck to take your wedding

10 ring off,” and she took it like this, with her

finger and thumb, and she said, “Here goes,”

and she took it -off; and then she put it on

again and said, “ Now, | suppose we shall have

hard luck after this” ; that was done in one of
those fits of temper that she had.

Cross examination by Mr. Mackay.

Q You left your wife in the morning? A
Yes, sir.

20 Q She kissed you but you didn’t kiss her; is
that right? A Yes, sir.

Q Now, how long before that date was it
that you had made up your mind that you
were going to leave her? A | had not made
up my mind that morning when | left.

Q Just what time of the day did you make
up your mind you were going to leave her? A
No particular time.

30 Q Why didn’t you go back and tell her you
were going away? A Previous to this we had
had talks, and | had asked her to reason with
me, and she would not; and | asked her if she
realized we were drifting apart, and she would
say, “What are you going to do about it; you
married me.”

Q You never told her you were going to
leave her? A No, sir.

Q And from what | gather, you never had
40 @any thought of leaving her? A | said to her,
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“This will surely lead to a separation’, how long
do you think this will last?”

Q Then you had it in mind? A | knew it
could not last.

Q And you knew you would be the one that
would leave? A | don’t know that | thought
about that at all, hut that would be natural.

By the Court.

Q Why would that be natural? A Under
the conditions that were existing, |1 could not
stand it.

Q And you wanted to get out? A | would
have to; | could not live.

Further cross.

Q And after your mother and sister moved
away, you visited them very often? A Yes,
Sir.

Q Every evening? A Not every evening,
three, four, maybe live times a week, on my way
home; | took a train half an hour earlier and
stopped off to see them.

Q And you always talked to your mother and
sister every night before you went home? A
Yes, Sir.

Q Did you see them in the morning? A No,
sir; only occasionally when my mother was sick
I would drop off the train, and I would have live
or ten minutes between train times.

Q Then, after you left your wife, during the
day you made up your mind you would not go
hack? A Yes, sir.

Q What date was that? A | think that was
January 25th.

Q Was that the day before you wrote the

letter? A Yes, sir; the day before I wrote the
letter.
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Q So then, having made up your mind, you
had been informed by your office, that your wife
had been calling you up? A Yes, sir.

Q They told you when you came in? A
Yes, sir.

Q Where had you been that day? A 1
went over to Hasbrouck Heights to see my
friend, Mr. Black, and | told him my troubles,

Q Bid you see your mother and sister? A
No, sir; I did not.

~Q Not until later in the evening? A No,
Sir.

Q Then, after you talked with Mr. Black you
went back to Brooklyn? A No, sir; | did not
go back; I went to River Edge.

Q Went to your mother and sister? A
Yes, sir.

Q And stayed with them that night? A
Yes, Sir.

Q And you telephoned to your wife? A
Yes, Sir.

Q You had received the message from the
office that she had been calling you up? A
No, sir; it was the next morning, | think, that I
knew she had been there.

Q You called her up; what did you say to
her? A 1 told her I would not be home tonight,
and | advised her to go over to her father?s,
and that at seven o’clock | would call up at her
father’s house.

Q Seven o’clock that night? A Yes, sir.
Q And did you tell her that you were

through with her, or were going to leave her?
A No, sir.

Q She did not know that then? A No, sir.
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Q Did she ask you why you could not get
home? A She said, “ Oh, James, come to me,
come to me, where are you?”

Q What did you say? A | said, “No, 1
cannot, you go home to your father, and 1 will
call up there at seven o’clock.”

Q Is that all you said? A Yes, sir.

Q Nothing more? A No, sir.

Q Then you called up at seven o’clock? A
| called up at seven o’clock.

Q And she was not there? A No, sir.

Q Did you call up your own house again? A
No, sir; | got her father on the ’‘phone at her
house.

Q Then you did not call to her again that
night? A No, sir.

Q You did know where she was; did you
know afterwards where she was? A | first
called up her mother to. tell her to go over to
my wife.

Q To get her to go to the ’phone? A No,
sir; so that she would be with her.

Q Then you did not call your wife up again?
A No, sir.

Q AnNd the next morning you wrote these two
letters? A Yes, sir.

Q Then when was it you made up your mind
to leave her? A It was that day; | told her
father that night that we would not live together
any more.

Q Then was it while you were talking to
Mr. Black that you made up your mind to leave
her? A Yes, sir.

Q Before that you had not decided? A |
made up my mind that | could not go back, and
| talked over my troubles with him; and he
said, “Dont you think it is possible to agree?”
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and 1 said, “No.” Then he said, “I dont see
what you can do.”

Q After you wrote the letter to her, your
wife was sick with typhoid fever and you knew
she was very low? A | was told that.

Q And you did not bother going to see her?
A No, sir.

Q You did not communicate with her? A
No, sir; | had nothing whatever to do with her.

Q You did not send a doctor or a nurse
there? A No, sir.

By the Court.

Q Why did you maintain that attitude to-
wards her when you knew she was very seriously
ill; why didn’t you do your duty in the matter?
A After what happened, | could not go back
to her.

Q You did not care to go when she was sick
in bed? A No, sir.

Further cross.

Q When did you notify the tradespeople
not to trust her? A | sent a notice out to
the tradespeople the same day or the next day
after i wrote those letters.

Q Did you send out to each of them a letter?
A Yes, sir.

Q In writing? A Yes, sir.

Q Stating that they were not to trust her?
A No, sir; | said that I would no longer be
responsible for my wife’s debts.

Q That was through some legal advice you
had received? A Yes, sir.

Q From some lawyer? A Yes, sir.

Q You had consulted him to find out whether
or not you were responsible for her support?
A He told me to send those letters out. *
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Q And did he tell yon to send the other
letters ont with the check? A Yes, sir.

Q What date was it yon saw the lawyer—the
26th? A The same day that | left; 1 went
from Mr. Black’s there to him, and then to River
Bdge.

Q You went from Mr. Black’s house right to
the lawyer’s house? A Yes, sir.

Q That was on the 25th? A Yes, sir.

Q And then, on the 26th the letters were
sent, and whom did you send them to? A One
to my wife and one to Mr. Maples.

Q To the tradespeople I mean; what trades-
people? A All the merchants that we had been
dealing with.

Q Did you advertise it in the papers at all?
A No, sir.

Q What did you give your wife after you
were married; how much a month did you give
her? A At first | gave her a check book, and
I don’t remember the amount | gave her, but
after a short time it was $100 a month.

Q Afterwards, you gave her $100?7 A
Shortly after we were married.

Q What did you give her the first month?
A The first month when we started she had a
check book with an account there; there were
several hundred dollars there of money that 1
had given her.

Q How much did you give her? A | think
it was somewhere around $350.00.

Q And then the following month you gave
her how much? A After that, | gave her
$100.00 a month; | don’t know whether it started
in the next month or not.

Q You said you gave her $200.00 a month
for a while? A No, sir; | never did.
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Q When did yon cut it from $100.00 a month
down to $15.00 a week? A After my mother
and sister went, | think it was.

Q After they left? A Yes, sir.

Q When did yon get rid of the maid? A
I dont remember when she went; that was
about August or September that she went; some
time in the late summer; | thould think it was
August.

Q After your marriage you were quite happy
for a while? A Yes, sir.

Q Very happy? A Yes, sir.
Q You were very aft*ectionate? A Yes, sir.

Q You put your arms around her and kissed
her and called her your *little darling?” A
Things to that effect, yes.

Q And you sat in the kitchen while she
washed and dried the dishes? A Yes, sir.

Q AnNd used to go upstairs and talk and chat
with her? A" Yes, sir.

She was quite talkative then and
pleasant? A Yes, sir.

And you were pleasant? A Yes, Sir.

That continued up until about the time
your mother and sister left? A Oh, no, not
up to that time; that did not continue very long;
there was trouble while my mother and sister
were there.

How long did that continue? A | should
think about one month or two months before
things began to change.

Q And you were married what day? A We
were married June 9, 1914.

Q And during July and August of that
year things were all right, eh? A Yes, sir;

40 things went along fairly well.
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Q And then the trouble began in Septem-
ber? A | would not say as to what date, I
don’t know.

Q Well, you were still very affectionate
during that whole year of 1914, were you not?
A Yes, sir; we had this trouble, these troubles,
and we would make it up and we would go out,
but it was no use; | tried to reason with her,
and the more | did the worse things got, so 1
stopped that.

Q To what do you attribute the change in
her attitude towards you? A | don’t know,

it is that uncontrollable temper of hers.
By the Court.

Q How did she come to change; what do you
say was the cause of her change in attitude to-
wards you? A Her first attitude was on ac-
count of my mother and sister; she objected
to them, and there was trouble; the next cause
of trouble was the dog; then after my mother
and sister went away things got woTse lor me
than they were before.

Further cross.

Q Your sister left what time—l mean the
first time? A | dont know what date that
was

Q What year, 1914 or 1915? A | think that
was in 1915, if I am not mistaken, in the early
part of the year.

Q Where did your sister go to? A To New
York.

Q Who sent her out of the house? A 1
did.

Q Whose fault was it that she had to leave?
A 1 told her to go.
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Q It did not have anything to do with your
wife, did it! A Yes, sir; the trouble was that,
but I took my wife’s side of it—the trouble was
over the dog.

Q And you sent your sister away? A Yes,
sir.

10 Q Where did you send her? A | did not
send her to any place in particular; she went
down to New York and got a room.

Q How long was she there? A | think
about a week.

Q And you spoke to your wife about having
her come back? A Yes, sir.

Q And didn’t your wife go down there? A
No, sir.

Q Who brought her back? A  She came

2q back herself about 10 or Il o’clock at night.

Q You asked your wife‘s consent? A Yes,
sir.

Q And she gave it? A Yes, sir.

Q She was perfectly willing to have her come
back? A Yes, sir; she was very sick.

Q And your wife helped her when she came
back on account of her illness? A No, sir; she
was not in bed or anything like that.

Q Well, she was very good to her? A No,

30 sir; | cannot say that she was; she treated her
coldly.

Q Then your mother and sister lived there
up until April, 1915? A About April, 1915.

Q Your wife testified about this plate? A
Yes, sir.

Q You heard your wife’s story about it? A
Yes, sir.

Q And that was true? A No, sir; it was
not true as she stated it; I was going up the

aq road at night, and my wife and her mother were
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going down the road,, and her mother said to
me, “ James, yon are going to have trouble when
you get home” ; and | said, “1 guess not” ; and
I went on. My wife and | went home.

By the Court.

Q Why didnt you ask *“ About what?” Your
wife was right there; why didnt you ask your
wife; she was the nearest to you? A 1 did ask
her; as we walked up the street, | asked her
what the trouble was, and she said, “ Never
mind, you will find out when you get home.”

Further cross.

Q And you did find out? A When | got
home | asked my mother and sister what was
the trouble; and they said that this silver plate
they found in the other room, and my mother
had taken it; it was a plate presented to my
father by the Church of the Epiphany—en-
graved.

Q Then you decided that you would send
your mother and sister away? A Yes, Sir.

Q And did you still have your affection for
your wife at that time? A Yes, sir; that is why
| did; I tried to do everything | could to have
peace so th~t we could live together; | did not
want us to separate.

Q After the baby was born, did you still,
have the same affection for her? A Not to
the same degree, no, sir; it was cooling.

Q So it was after the baby was born that
you lost your affection? A Yes, sir; it kept
growing—

Q And from that time on you gradually got
colder towards her? A We were drifting
apart.

10
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Q | say yon got colder towards her; your
affection cooled off? A Yes, sir.

Q AnNd then she said, instead of your kissing
her, you kind of bumped her? A No, sir; |
did not feel the same towards her, though.

Q And it gradually got colder and colder?
A Yes, sir.

Q And your feeling was that you did not
want her really? A No, sir; | begged her to
change.

Q How could she change if her feeling had
cooled? A It was the way she had acted.

Q | thought you said it dated from the
death of the child? A No, sir.

Q Wasn't it from the talk you had with
the doctor? A No, sir.

Q Didn’t that change you? A No, sir; |
agreed with the doctor that she should never
know that. Before the child was born I treated
her just as nice as | could, no matter what 1
felt towards her.

Q But after the child was born, then you
were different? A We gradually got cooler to-
wards each other.

Q The coolness began from about the birth
of the child? A No, sir; | did all 1 could for
her then.

Q When did it begin? A | don’t know any
particular date; it came up gradually.

Q Why did you cool off? A On account of
the way she acted.

Q | thought she acted the same way before
the birth of the child as she did after—she was
in bed for about a month? A 1 should think
about that.

Q And during that time you never brought
ker any flowers or anything? A | think | did,
I was continually bringing her things.
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Q Did you sit in the bedroom at night with
her? A Yes, sir.

Q And talked to her? A Yes, sir. And
at the time when the baby was born, when she
could not get any sleep—she had not slept for
quite some time, | stayed there two hours with
her. .

Q When she got out of bed were you getting
cooler towards her; did you have the same feel-
ing that you had when you were married? A
No, sir.

Q Well, you were getting colder? A Yes,
sir; I did not have the same feeling a few
months afterwards that | did when we were
married; | noticed a change in her.

Q You said that you gradually got colder?
A Yes, sir; we were drifting apart.

Q You said that up to the birth of the child
you were very affectionate; that you had affec-
tion for her; and you said after the birth of the
child you began to get colder? A No, sir; |
cannot say, | cannot pick the time; that thing
gradually grew.

Q Did it date from the time your mother
left? A No, sir; it was even before that; |
let them go thinking things would change then.

Q You still had affection for your wife then?
A Yes, Sir.

Q Then it happened after that date? A |
could not set a date on it.

Q But you say it must have been after your
mother left, or you would not have sent your
mother away? A | sent mother and sister
away to try to better things, hoping that things
would go better.

20
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Q At the time yon sent yonr mother and
sister away, yon still had affection for yonr
wife? A Yes, sir.

Q So yonr coldness began from that date? A
I conld not set any date.

Q It must have been after that time? A 1
could not state that.

Q Yon said if yon had not had the same af-
fection you would not have sent your mother
and sister away? A | thought we would grow
back again.

Q When did you get it into your head that
you would eventually have to leave your wife?
A The first talk we had about that was at the
breakfast table one morning.

Q How long before January 25, 19167 A |

® could not fix that date.

Q Well, you had a talk at the breakfast
table? A Yes, sir.

Q Was it three months before you vent
away? A It was probably three or four months.

Q What did you say? A That was the
morning when | asked her how long she thought
things could continue like that.

Q What things? A The way she was carry-
ou mg on, throwing carving knives—

Q Did she throw it that day or the day be-
fore? A No, sir.

Q What had she done that day that brought
up the conversation? A The night before she
was in a bad temper all night, and at' breakfast
time she would not talk to me, and | said, “*Edna,
how long do you think things will continue this
way” ; | said, “Do you realize we are drifting
further and further apart?” and she said,

40 “Yes”; and she said, “ What are you going to
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do about it—you married me” ; and that would
wind up any arguments we had.

Q AnNd that was about three or four months
before you left? A Yes, sir.

Q AnNd that put the idea into your mind that
some day, perhaps, you would have to leave her?
A | realized that | could not continue that
way.
Q So that, during the month of August and
September and October and November and De-
cember, you gradually were colder and colder?
A | should say so.

Q So that the night you locked yourself in
your room you really did not care a rap for her;
you did not care whether she knocked, or
pounded, or kicked, or whatever she did? A
| did that because | could not stand it any
longer; | did not dare to go to sleep.

Q Did you have any dinner that night? A
Yes, Sir.

Q You sat at dinner with her? A Yes, sir.

Q You slept with her nights right along?
A Yes, sir.

Q You cohabited with her? A Yes, sir.

Q Eight up, she says, within a week? A
No, sir.

Q Then how long do you say? A The night
| left 1 did not have the same room with her;
probably the night before 1 was there with her.

Q The night before that? A Yes, sir.

Q That would be January 23rd? A Yes,
sir; 1 probably was not away from her in an-
other room more than ten or fifteen nights during
our married life.

Q So that you slept with her on the night

of January 23rd? A Yes, sir; and the 24th
also.
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Q And practically every night? - A Prac-
tically every night with those exceptions.

Q With just a few exceptions? A Yes, sir.

Q So that from August, 1915 to January,
1916, to the night before you left you slept with
her almost every night? A Yes, sir.

Q As husband and wife, cohabiting? A Not
during the last two months.

Q You slept with her? A Yes, sir.

Q When was it she put her arms around
you? A That was after the quarrels.

Q How often would that happen? A Some-
times twice a week, they were very frequent.

Q And other times you would both go to
bed and go to sleep? A Yes, sir; as near as
I could go to sleep; | would try to keep awake
with one eye open; it is not very comfortable
to sleep with a stiletto under your pillow as i
found one time.

Q What date did you find the stiletto? A
I dont know the date.

Q Do you remember the date? A No, sir.

Q Do you remember the occasion? A No,
sir; but I saw her pulling her hand out from
under the pillow; it was a letter-opener about
seven or eight inches long, and about half an
inch wide; it was in the shape of a stiletto.

Q What was it made of? A 1 think it was
made of iron; it was enamelled white; it was
metal; it was one of her wedding presents; it
came with a desk set; the whole set was very
heavy.

Q Where had that been kept before that? A
It was on her dressing table.

Q And you still slept in that bed after that?
A Yes, sir.

Q AnNd fell asleep there, too? A Certainly.
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Q You were not frightened after that! A
No, sir; when we would go to bed and she would
be in a good humor, then | would sleep, but if
there was any temper, | would not dare to sleep;
and after that, when | could not keep my eyes
open any longer and was afraid to sleep, |
would go into another room.

Q Would she follow you? A She would
oome and pound on the door.

Q She would not break the door in? A No,
Sir.

Q And would not try to push the door in? A
No, sir.

Q She just knocked on the door? A She
would pound with her fist on it, and she would
call to me to come out.

Q And you would not come out? A No, sir.

Q How often did that happen? A Ten or
fifteen times.

Q When was the last it happened; did it hap-
pen in January, 1916? A That night—

Q That was the only one that month? A 1
dopt know that it was the only one, but it
happened that night.

Q It is the only one you recall? A Yes,
Sir.

Q You told your wife about your earnings
before you were married? A No, sir; | dont
think we discussed that at all.

Q You knew she was a business woman? A
Yes, Sir.

Q You knew she understood your line of
business? A | dont think she did; we were
not in the same line of business.

Q You knew that she knew something about
steel? A That would not enter into it at all;
| knew that she was in the office of a steel house.
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James W. Irwin, cross.

Q And yon talked about your affairs and
your responsibilities and your liabilities, etc.?
A She knew what line of business | was in.

Q She knew you owned the house you lived
in? A Yes, sir.

Q She knew you had shares in a building and
loan association? A Yes, sir.

Q She knew you owned the place in Brook-
lyn? A Yes, sir.

Q She got that information from you? A
Yes, sir.

Q So that you did talk it over? A Wl
in that way; there was not any set thing to make
the statement to her; we may have discussed
those things in talking.

Q She said you discussed them with her,
so that you did? A That would be a natural
thing to do.

Q After you left her you had 25 shares in the

Oradell Building and Loan Association? A Yes,
sir.

Q And 25 shares in the Hackensack Build-
ing and Loan Association? A Yes, sir.

Q And after you left her and after an appli-
cation was made for alimony, you sold those
sr?ares? A No, sir; | sold those long before
that.

Q What date did you sell those? A 1 did
not know the date, but several months before;
some time in the fall or summer of the previous
year.

Q Did you sell them after you left her? A
No, sir; before | left her.

Q Whom did you sell them to? A | cashed
them in from the building and loan association.

Q What did they give you in return, what
money? A | don’t remember the -correct
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amount, somewhere about $4,000; my recollec-
tion is, that it was in the fall.

Q October, 1915, do you think it was? A
About that.

Q That you sold the Oradell Building and
Loan shares, and received in cash how much?
A About four thousand for the two.

Q Did you sell them both at the same time?
A Yes, sir; probably not the same day—as
the date came due for them to make their settle-
ment.

Q Whom did you sell them to? A | cashed
them in.

Q What for? A Because | wanted to use
the money.

Q What for? A My expenses were running
so very heavy that | used most of it up that
year.

Q What expenses—your household? A
Everything, my business had run down, and 1
had to use the money.

Q There was no maid in the house. Your
expenses were higher when you had the maid in
the house? A | had been drawing on the
principal and everything to get along.

Q How much did you give your wife? A
$100.00 a month.

Q You were making $3,0007 A Yes, sir;
then there were things—I dont know how it
went, but $100.00 was the stated sum that | was
giving her.

Q How did you get rid of $4,000 in October?
A | did not do so; the business had run down.

Q You put it in your business, then? A
Yes, sir; | did not use it all; I bought 100 shares
of Southern Railway stock with it; $1,500 1 used
up.
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Q Have you that Southern Railway stock
now? A | sold that when it went up about
a month or six weeks ago.

Q What did you sell it at? A | sold it at
26%.

Q What did you pay for it? A 25 plus

10 the commission.

Q You had some other stock, didn’t you, of
some kind? A No, sir; the Southern Railway
is all that |1 had; | had Pine Lawn Cemetery
stock.

Q You- still have that? A It is in the hands
of a receiver.

Q Has it paid any dividends? A It has
not for a number of years.

Q It is in the hands of a receiver? A Yes,

20 *'O Has the receiver paid anything? A No,
Sir.

Q And this building in Brooklyn that you
own, that you bought from Mr. Black? A No,
sir; | built it.

Q When? A In 1905, I think, or 1906, 1905
or 1906.

Q What did it cost you? A $15,000.

Q To build? A Yes, sir.

30 Q Have you added to it since? A No, sir;
except things like this lire escape proposition.

Q What is the land worth on which the build-
ing is situated? A | paid either $3,000 or
$3,100 for it.

Q So it stood you in about $18,000?7 A
Yes, sir.

Q And that increased in value? A The
assessment valuation went down.

Q Did it increase in value, that is, the

40 Market value? A No, sir; | don’t think so, be-



James W. Irwin, cross.

cause the rental value went down. In that
neighborhood that is what they call the Concrete
City; | was getting $65.00 a floor; now | am
getting $40.00 for one floor and $50.00 for an-
other.

Q How many floors are there? A  There
are four floors.

Q So you are taking in how much money a
month? A Two of those floors | occupy for
business, and the other two | rent out, and | get
$50.00 for one and $40.00 for the other.

Q You take in $90.00 a month from them? A
Yes, sir; and the Hoole business, | charge them
up with rent, that is, you might say—it is like
taking money out of one pocket and putting it
into the other.

Q So, as a matter of fact, you have rent free
re lly, dont you? A About that.

Q You dont pay any rent? A No, sir.

Q And you have two floors? A Yes, sir.

Q How much help do you employ? A We
have got six men and a boy now.

Q You have had them right along, have you?
A They were working on half time for about a
year; previous to that, | used to have twelve,
but business has been going downtown.

Q The men have been working steadily? A
For about a year they were working half-time.

Q But this year they have been working
steadily? A Yes, sir.

Q Business is picking up today? A It is
better; we cannot do much business with six or
seven men; | am paying them more money than
I did before.

Q What stock have you on hand? A | have

a general stock, the numbering machines were
put out.
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James W. Irwin, cross.

Q What is the value of your machinery? A
The plant account?

Q Yes; what is the plant worth? A The
figures are in there; | think it is about $4,500.00
or $4,700.00.

Q And what is the value of your stock on
hand? A | don’t know what it is at this time;
we took our inventory in January.

Q What is it about at this time? A | dont
know.

Q Are you pretty well stocked up? A No,
sir; we have been using it; we cannot manufac-
ture enough to pay expenses with six or seven
men.

Q You have been disposing of your stock? A
Yes, Sir.

Q Taking money in on sales? A Yes, sir.

Q You have outstanding accounts? A Yes,
Sir.

Q Amounting to what? A The books will
show that, they are right here.

Q Do you recall? A No, sir.

Q You don’t know? A No, sir.

Q Can’t you give us an estimate of it? A
| guess | would say about $1,200 or $1,500.

Q And what is the stock on hand worth? A
| dont know, probably $5,000; that is, making
an estimate out of it.

Q Well, that is based on what you know of
the business and the fact that you are there
every day? A Yes, sir.

Q You knew, of course, that you were going
to be asked these questions today? A | sup-
posed | would.

Q Have you any other property in Brooklyn,
any other than what you have mentioned? A
No, sir.
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Q Have yon any other stocks or property of
any kind? A No, sir.

Q Any other property in New York? A No,
sir, none anywhere.

Q How much money have you in the bank? A
1 think my balance is about $900.00.

Q Where do you bank? A At the Brooklyn
Trust Company, Brooklyn.

Q Have you any bank account in New Jer-
sey? A No, sir.

Q None at all? A No, sir.

Q Have you anything in New Jersey other
than your house? A No, sir, that is all.

Q That you paid how much for? A $5,800.

Q@ How many years ago? A 1906 or 1907.

Q Have you added to it at all? A | took
out the old heating plant and put a new one in;
before | got married, | put down concrete bor-
ders around the house, put up a trestle works in
the back, and things like that; that is all.

Q The mortgage is how much? A  $4,000.

Q The property has increased in value, |
presume? A | don’t know that it has, | don’t
think so; the two houses over there have been
idle for quite a while; they have not been sold
nor rented.

Q After you left home you went to live with
your mother and sister? A Yes, sir.

Q You lived with the continuously until your
wife left the Oradell house? A Long after that.

Q And then when you moved into the Oradell
house, you took your mother and sister with
you? A Yes, Sir.

Q So that they have been with you contin-
uously? A Yes, sir.

Q AnNd after they left you and moved to River
Edge, you gave them how much a week? A |
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Dr. George M. Levitas, direct.

don’t remember; | should judge about $30.00 or
$40.00 a month; | think about $30.00.

Q From $7.50 to $10.00 a week? A Prob-
ably about that.

Q What does their income amount to? A
About $300.00, the average.

Q That income is derived from what? A
That is from a house they own in Mt. Vernon,
and from some things that my father left them.

Q What is that? A His insurance money
and some other money.

Q How much? A | think it was about $4,-
500, something like that.

Q Insurance—"where is that invested? A
That is invested in some stock, Standard Oil;
that pays them s200 a year.

Q 5%? A No, sir, $200 a year is what they
get from it.

Q And from the Mt. Vernon place; what is
the income from that? A That depends on the
expense, but about $200.00, if things go right,
but every year there is something; last year there
had to be painting, and | think the year before
new leaders.

Q Have they anything else? A No, sir.

Q That is all? A Yes, sir.

(Witness withdrawn for the present.)

DR. GEORGE M. LEVITAS, sworn in behalf
of the defendant, testified as follows:

Direct examination by Mr. Whiting.

Q You practice in Oradell? A Westwood.

Q And have for some years? A Very nearly
eleven years.

Q You know Mr. and Mrs. Irwin, the parties
to this action? A Yes, sir.
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Q You have known Mrs. Irwin since her
marriage? A Yes, sir, and before.

Q Have you formed any conclusion as to the
temper of Mrs. Irwin, “yes” or “no?” A Yes,
Sir.

Q Now, doctor, state to the court what has
led you to that conclusion, and the facts that you
know of in connection with Mrs. Irwin that
would give you your idea as to her temper—
since her marriage? A Personal experience in
treating the case before and after child birth.

Q Now, state the incidents. A The last
experience | had was one day Mrs. Levitas tel-
ephoned to me and said, “You are wanted at
once at Irwin’s;” when | came down there post
haste, 1 found Mr. Irwin very much exercised,
and it seemed that he had had one of the usual
experiences.

The Court. Strike that out.

A And | went upstairs, and as | was mount-
ing the stairs, Mrs. Irwin’s mother shouted,
“Eddie, Eddie,, come up,” and | could not im-
agine what | might have done to have exer-
cised her so, and | went on upstairs to see the
patient, and Mrs. Irwin got out of bed and said,
“l dont want you, you get out of here. Dr.
King is taking care of me;” and | was very
much embarrassed and went downstairs and
took my hat and coat and started to go out, and
| said to Mr. Irwin—

Q You did notice Mr. Irwin? A Yes, sir.

Q Y/hat did you notice about him? A He
was pale and very much excited; tears were in
his eyes, etc.; | then prescribed for him at the
time; | thought he needed it, and | gave him
sttae bromide for his nerves.
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Q Did you observe anything further as to
Mrs. Irwin’s temper on any other occasion? A
Yes, sir, on several occasions, similar experiences.

Q Based upon the experience that you have
had with Mrs. Irwin snice her marriage, | will
ask you what kind of a temper she has?

Mr. Mackay. Objected to.
The Court. Objection sustained.

Q Now, I will ask you a question or two
about Mr. Irwinrs health—if you noticed any-
thing about it after his marriage? A | thought
he was in a run-down condition and needed ton-
ing up; he looked like a man who had suffered
from insomnia.

Mr. Mackay. | object to that.
The Court. Objection overruled.

Q I will ask you this: had you noticed that
condition prior to his marriage? A No, |
thought he was a very well man before his mar-
riage.

Q Had you seen him frequently before his
marriage? A Yes, sir.

Q And have you noticed his physical con-
dition since January 26, 1916? A Physically?

Q Yes; state whether or not it has been im-
proved. A Yes, sir, he is much better.

Q What was the trouble with him when you
noticed his condition to be worse? A His men-
tal trouble. Physically I saw evidence of con-
tusions on his right arm, | believe; | was called
down in a hurry to attend somebody; Mrs. Ir-
win was in bed, and | knew that it was the
aftermath—

Q You concluded that? A Yes, sir.

The Court. Strike that out.
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Q Describe his arm? A He complained of
pain in his arm and | looked at it, and | saw
a very sharp welt, and it was very bright red,
due to an injury.

Cross examination by Mr. Mackay.

Q The day that Mrs. Irwin said that she
had another doctor, was that the last time yon
visited their house? A It was the last time
| called on them.

Q And after that she was ill? A | know
nothing about it after.

Q You know she had another physician after
that? A 1 heard so.

Q You never saw her except when she was
il1? A 1 took care of her before the baby was
born.

Q You went to see her to make professional
calls? A Yes, sir.

Q What date was it that she told you she
had another doctor? A It was on a holiday; |
dont remember the date.

Q Was it just after she had had the child?
A Yes, sir.

Q Was it the same illness, or was it a later
iliness? A It was entirely independent of the
childbirth; it was later in the fall; 1 should say
it was in November.

Q And then that was the last you called
there? A Yes, sir.

Q She said she had another doctor? A Yes,
Sir.

Dr. King? A Yes, sir.

Is there a Dr. King? A Yes, sir.
Where does he practice? A In Oradell.
You know that Mrs. Irwin had typhoid
fever? A | heard it.

QOO0
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Q And you know that Dr. King attended her?
A Yes, sir.

Adjourned to November 16, 1916.

10 Second Day.

Continuation of the taking of testimony in
the above-entitled cause, at the Chancery Cham-
bers, Jersey City, New Jersey, on the sixteenth
day of November, nineteen hundred and six-
teen, at ten thirty A. M, before Hon. Vivian M
Lewis, Vice-Chancellor.

Same appearances as before noted.

JAMES W. IRWIN, resumes the witness stand.
20 Cross examination (continued) by Mr. Mackay.

Q Mr. Irwin, do you recall having a conver-
sation with Mr. Maples as to the amount of
money you were earning? A No, sir.

Q Do you recall speaking about an insurance
policy, taking out an insurance policy? A Yes,
Sir.
Q Do you remember saying to him that you
were earning about live thousand a year? A
30 Yes, sir; | stated that in the policy.

Q And what was the date of that policy? A
It was taken out a few days previous to my mar-
riage.

Q What date was that? A June 9, 1914

Q On that date you stated that you were
earning $5,000 a year? A About $5,000 a year.

Q And that was inserted in the policy? A
Yes, sir.

Q Fart of your statement on which the insur-

40 ance was issued? A Yes, sir.
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Q Did yon ever say anything about having
any money in Connecticut! A No, sir.

Q Have you ever told your wife that you
had $40,000 invested there? A No, sir.

Q In your affidavit, when the application
came up for temporary alimony and counsel
fees, you stated in your affidavit that you had
other property in Brooklyn; do you recall what
you mean by that phrase? A | have not any
other property in Brooklyn.

Q You have none other than you have al-
ready stated? A No, sir.

Q This Southern Railway stock which you
said you bought, where did you buy that? A
The last | bought was after 1 drew my building
and loan; 1 had some previous to that; when 1
sold, but I needed money, and then 1 bought the
last after 1 withdrew my shares.

Q At the time of your marriage you had
Southern Railway stock? A 1 dont know?
whether 1 had it then or not.

Q When did you sell your Southern Railway
stock? A After | was married.

Q How long after? A Probably about a
year; when 1 got hard up and had to have the
money; | let it go.

Q Did you sell it at the same time you sold
your building and loan stock? A No, sir; be-
fore that.

Q How long before? A Probably five or six
months, | should think, about that. | have got
the papers there that show about the date, 1
think—

Q What is that paper you have? A Itis a
statement from Henry Clews and Company.

Q Statement of what? A Statement of my
transactions there.
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James W. lIrivin, cross.

Q That shows your dealings in what kind of
stock? A That shows that on March 10, 1905,
I had on hand and deposited with them 200
shares of Southern Railway, which cost me
$6,225,

Q Whatis the nexttransaction? A The
next transaction shows that | sold that 200
shares on March 15, same year, at 14%, $2-
867.00; | lost on it the difference—about $3-
338.00.

Q That was in 1915? A Yes, sir.

Q Was that the first you bought Southern
Railway stock, in 19157 A | did not buy it
then. 0 i

Q You bought it on margin? A 'No, sir; 1
had it on hand; | deposited it with them; 1
bought it outright and deposited it with them;
it shows here.

Q You bought it March 10, what year? A
I dont know; this shows | deposited it with
them.

Q Youdont knowwhen youbought it? A
No, sir.

Q When did you buy any after that? A
Then after that | bought 100 Erie at 22%, on
March 24, 1915.

Q And you bought it for $2,275.00?7 A Yes
Sir.

Q You sold it for how much? A 1 sold it
on April 1st, at 24%.

Q How many shares did you have? A 100
shares, that was on margin.

Q You made the difference? A Yes, sir.

Q Then, when did you buy after that? A
10% margin.

Q When did you buy after that? A 1dont
know.
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Q When did yon buy again? A On the 4th
of May.

Q What did you buy? A The same thing.
100 Erie at 27%.

Q That was in addition to. the other? A
No, sir; | had sold the other.

Q You sold that out when? A On May 7th.

Q What did you get for that? A 27.

Q You lost on that? A 1 lost % of a point
on that, and the commission; | lost a point on
that, $100.00.

Q You made about $100.00 on your Erie, all
told? A Yes, sir.

Q What did you buy after that? A It
shows here that | drew out in cash from there
various sums amounting to—well, it shows 1
had a balance of $103.81 left, which 1 drew out
on August 23, 1915.

Q When did you make the other withdrawals?
A From time to time, beginning March 11, 1915.

Q And ending when? A And ending, the
last one, August 23, 1915.

Q AnNd the one prior to that? A What do
you mean?

Q Ahead of August 23rd. A July 2nd.

Q That was how much? A $400.00.

Q And previous to that? A May 10th,
$1,000.

Q And previous to that? A May 8, $500.00.

Q And previous to that you drew how much?
A March 24, $300.00.

Q And that money you drew from time to
time for what purpose? A | drew it because 1
needed it; things were going against me from
time to time.

Q You cannot state what you did with it? A
No, sir; | deposited it in my bank.
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James W. Irwin, cross.

Q What is this statement? A This is the
last statement that | have, 100 Southern Railway,
deposited August 11

Q How much? A It does not show the
price there; | paid 25 for it; | deposited it with
them.

Q That shows what you sold it for? A  Yes,
sir; | sold it at 26”; before | sold it | drew
$800.00 on it, that is why | deposited it, because 1
needed some money; | put it in my personal ac-
count.

Q And on October 7th you drew out the
balance of the principal, did you? A October
7, yes, sir.

Q How much? A $1,830.87.

By the Court.

Q Hid you buy entirely on margin? A Not
entirely.

Q Hid they give you that statement? A
Yes, sir.

Further cross.

Q Then you wrote on it afterwards in your
own handwriting? A Yes, sir; “ Balance drawn
out by check” of such a date.

Q You wrote that on there? A Yes, sir.

Q How much was the sale of the Southern
Pacific? A | did not have any Southern Pa-
cific; it was Southern Railway; that was 14°f 1
lost on that about $3,300.00.

Q You drew that out, that $2,800, in a period
of what time? A Between March 11 and
August 23, 1915.

Q What did you do with that money? A 1
deposited that in my bank and used it as |
needed it; | have my check books here.
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Q You used it against whatever you needed
it for! A Yes, sir.

Q AnNd then, after August 23, you sold your
building and loan stock*? A Yes, sir; | cashed
that in.

Q 19152 A Yes, sir.

Q Then you bought Southern Railway? .A
Yes, sir.

Q. Do you still hold that? A No, sir; 1 sold
it.

Q That is what you sold? A Yes, sir.

Q And that $800 that you drew out; you drew
that out on August 23, didn’t you? A Yes, sir.

Q How much did you get out of your building
loan? A | said $4,000.

Q What did you do with the balance of the
$4,0007 A | deposited it in my bank and
used the balance for my needs.

Q When was it you sold that Southern Rail-
way stock, the last? A October 6, 1916.

Q When did you sell your building and loan
stock? A | think it was along about October
or so, October 28.

Q You bought and sold the Southern Rail-
way stock before you got the money for the
building and loan stock; how do you account for
that? A This is the Hackensack Building and
Loan; there is another one at Oradell.

Q How do you account for that? A An-
other one that | sold previous to that, that 1
disposed of.

Q When did you withdraw the money from
the building and loan association? A | drew
that one in October, and the other was some
previous meeting to that, two months previous
to that, and | do not know what the date of the
meeting was.
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James W. Irwin, cross.

Q Yon can get that? A Yes, sir.

Q How much did you get from the Oradeli
Building and Loan? A $2,042.80.

Q You did not receive that money until Oc-
tober 28, that Hackensack Building and Loan?
A No, sir.

Q You bought the Southern Railway on
August 11? A | deposited it on August 1L

Q When did you buy it? A | don’t know
what date it was.

By the Court.

Q Will you tell me why, when you needed so
much money for your needs, you invested $500
of your own funds in Southern Railway? A 1
was trying to make up.

Q If you needed so much money for your
wants, why did you take $500 and put it into
Southern Railway stock? A | was trying to
make some money.

Further cross.

Q Now, you had a $5,000 paid-up policy in
the Northwestern? A Yes, sir.

Q How long did you have that policy? A
Nineteen years.

Q Do you still have it? A Yes, sir.

Q Still in existence, in force? A Yes, sir.

Q That was payable to your wife? A No,
sir; that was payable to my mother at the time
| took it out.

Q Was it ever changed? A Never changed
except to make it payable to my mother or
sister.

Q When did you do that? A 1 dont know
what date.



119
Jaynes W. Irwin, cross.

Q Was it after yon were married? A Yes,
Sir.

Q How long after? A Probably about a
year after.

Q After yon had had trouble with your wife?
A It may have been.

Q And this other policy in which yon said
your income was live thousand a year, was that
payable to your wife? A Yes, sir.

Q Did you change that? A | left that in
her name until | left, and since then | have had
it changed, and then; | had it changed to my
mother and sister, and then permitted it to
lapse.

Q You collect rents for Mr. Black in Brook-
lyn? A Yes, sir.

Q For how long a period have you done
that? A 20 years.

Q Are you still collecting them? A Yes,
Sir.

Q Do you get a commission? A No, sir.

Q How much do you collect a month for him,
approximately? A $100 or $125.00.

You don’t get any pay for that? A No,
sir; Mr. Black and | have had personal relations
for 30 years, and | do that as a friendly act to-
wards him.

Q So that you and Mr. Black are very close
friends? A Yes, sir.

Q He would do anything for you? A 1
think he would.

Q You had an automobile? A Yes, sir.

Q When did you buy the automobile? A
1912, | think.

Q What did you pay for it? A 1 traded in
another one and $900 difference.
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James W. Irwin, cross.

Q What was the automobile, what make, that
you had? A The one | traded in was a
Franklin.

Q And what did you get back? A There
was about $400 difference; | think the Mitchel
was $1,300.

Q When did you sell the Mitchell? A 1
have not sold it; it is up home in the barn where
| am living.

Q Where you lived with your wife? A Yes,
sir; 1 am living there.

~Q You have a safe deposit vault? A Yes,
Sir.

Q Where is that? A At the Brooklyn
Trust.

Q You have had that for how long? A 1
have had one for eight or ten years; | had it
over on the corner of Broadway first, and then
when the Brooklyn people opened one, | put it
over there for convenience.

Q You paid an income tax for one year? A
Yes, Sir.

Q What year was that? A The first year
it came out, 1913, the first year of the income
tax.

30 Q How much did you pay? A About $60.00.

Q That represented what income? A 1
have the figures there; | think | reported $5,000
income.

Q That was what year? A 1913—$8,000 on
the report; $8,000 I think it was.

Q The report showed an income of $3-000,
and you were exempt to the amount of $3,000?
A Yes, sir.

Q So your income was $8,000?7 A Yes, sir;

40 @and I paid off an indebtedness of $3,000; they
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did not. allow me to take that oft’; it is there; 1
have papers for everything.

Mr. Whiting. | have a lot of papers
here, but 1 would rather have Mr. Irwin go
over them.

Q Is this the copy of the return! A Yes,
sir; that is the copy of it.

Q Your gross income was $22,861.58 accord-
ing to this return; is this correct! A Gross,
yes, Sir.

Q And your general deductions were $14.-
466.95! A Yes, sir.

Q And your net income was $8,394.63! A
Yes, sir.

Q AnNd you were entitled to a deduction and
exemption! A Yes, sir; of $2519. In that
year | paid off an indebtedness of $3,000.

Q Out of that $8,394.63 net income! A Yes,
Sir.

Q What was the indebtedness! A To Mr.
Black, on the business; | had been paying him
off in installments, and as | could; that was
the best year that | had, and | paid off the
balance of it; that was the last | owed Mr. Black.

Q Now, you said that your wife had a stiletto
like paper-cutter under her pillow, and you
were afraid she was going to kill you or Kill
herself with it! A Yes, sir.

Q That is the stiletto you spoke of! (Show-
ing witness an article.) A Yes, sir.

Q That is what you were afraid about, that
she would kill you or kill herself with that! A
Yes, Sir.

By the Court.

Q Did you buy it! A No, sir; it is not very
comfortable to find under a pillow in the bed.

20

40



20

30

122
James W. Irwin, cross.

Further cross.

Q Were yon afraid she would stab you with
it or hit you oyer the head with it! A 1 did
not think anything about that.

Q When did you first notice it under the
pillow? A As | came in the room | saw her
withdraw her hand from under the pillow.

Q Did you ever see it before? A No, sir.

Q Did you ever see it afterwards? A
Under the pillow, no, sir.

Q What did she say about it? A She said
she was going to kill herself.

Q She did not say she was going to kill you?
A No, sir.

Q Did she say she was going to kill herself

stiletto? A | asked her what she
had it there for, and she said to kill herself.

Q Did you ask her why? A 1 don’t recol-
lect that I did ask her why she was going to Kkill
herself.

Q She did not threaten you with this knife?
A No, sir.

Q What did ycu do that night? A | think
we were up quite a while that night.

Q Did you take the stiletto? A Yes, sir.

Q Did she resist your taking it? A No, sir.

Q You took it from under the pillow? A
Yes, sir; and she said she was going to kill her-
self with it.

Q Were you fearful that she was going to
Kill herself? A | did not trust her at ail; she
had made so many statements along that line.

Q What did she want to kill herself for all
"etime? A | told her that while | was around
I would prevent her from Killing herself, if 1
could—or myself either.
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Q Why didnt yon go to see her the time
you left her to try to prevent her from Killing
herself? A 1 could not go back.

Q When you left your wife you took the
automobile with you? A No, sir.

Q You took it away from there? A No, sir;
| did not.

Q You did not leave it there? A | left it
there; | did not take it away until some time in
March.

Q That was two months later? A About
two months later, yes, sir.

Q Then you kept it until you moved back
again in the house? A Yes, sir.

Q Then you brought it back? A Yes, sir.

Q You said you did not cohabit with your
wife for a few months before you left her? A
I said | was in the same room with her.

Q You said you slept in the same room with
her until about the day you left? A Yes, sir.

Q But I ask you if you cohabited with her?
A Not for two months previous.

Q Do you remember going to the drug store
for your wore about two weeks before you left
her? A Yes, sir.

Q And you got some pills? A Yes, sir; 1
did.

Q What date was this? A | dont know the
date; it was in that month.

Q You thought she was pregnant, didnt you?
A She asked me to get those for her.

Q And you went and got them? A Yes,
sir; and | would do—

Q You thought she was pregnant? A Yes,
sir; and | would do it again under the same
circumstances.
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James W. Irwin, re-direct—re-cross.

Re-direct examination by Mr. Whiting.

Q State what occurred in regard to this
matter of the pills; state the entire storyl A
My wife gave me the memorandum of these pills
and told me where to get them, and | got them.

Q Is that all the conversation? A She
simply said she wanted some pills; she said
that she had not had her illness, and she wanted
these to regulate her.

Q Did you make any comment? A Yes,
sir; 1 did.

Q What did you say? A | said, “Edna, ic
cannot be so; you know that it cannot be so”—

Q What did she say? A She said, “1 know
there was nothing this month, but it may have
lapped over from last month.”

Q Then what did you do? A | did nothing
further; she had the pills and she took them.

By the Court.

Q Did you go and get them? A | bought
them, yes, sir.

Q You gave her the box of pills? A Yes,
sir; | did not want to bring that out.

Re-cross examination by Mr. Mackay.

Q You are assistant treasurer of the Marine
Journal? A Yes, sir.

Q How long have you acted as assistant
treasurer? A About seven or eight years, |
should think.

Q You get a salary? A No, sir; | get the
dividend from one share of stock; that amounts
to about $15.00 a year; it just about covers the
postage.
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Q What are .your duties in that capacity! A
All my duties as assistant treasurer are to make
out the checks once a week.

Q You don’t have much to do then for the
$15.00" A No, sir; it does not take me live
minutes a week.

Re-direct examination by Mr. Whiting.

Q You spoke of having an income in the
year 1913 in excess of $5,000, something like
$5,800; how long after that was it that you took
out your insurance policy in which you said your
income was $5,000, or more than $5,000, what-
ever you did say about it! A In the early
part of June, 1914, just before | was married.

Q And your estimate was based upon what,
when you made that statement! A Upon this
income of the year before.

Q Had you ever had such a good year before
that! A No, sir.

Q Nor since! A No, sir.

Q You have brought your books here! A
Yes, Sir.

Q You have instructed your bookkeeper to
prepare the schedules showing what your in-
come has been! A Yes, sir.

Q Have you, as a matter of fact, $40,000
worth of property in Connecticut! A No, sir.

Q You have not any property at all in Con-
necticut! A | never owned any property in
Connecticut.

Q Mention has been made of your coming
back to your old home and residence in Oradell—
isn't it! A Yes, sir.

Q How did you come to go back after this
trouble! A | did not wish to go back, but
many qf the neighbors came down and asked

30
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James W. Irwin, re-direct.

me to go back, and | did not, but finally they
sent me a petition signed by the neighbors,
stating that | had their continued confidence,
respect and best wishes, and asked me to come
back.

Q You have that petition here? A 1 think
you have it, yes, sir.

Mr. Mackay. Objected to as irrelevant.
Mr. Whiting. Then | won't offer it.

A Some of those who signed are in court.

Q Mention has been made of a conversa-
tion between yourself and your wife and Mr.
Black, at Mr. Black’s home? A Yes, sir.

Q Something was said about one of the
troubles between you and your wife being that
she wanted you to sell the house and go to New
York? A Yes, sir.

Q What did you do with respect to her sug-
gestion of your selling the house? A | did not
want to sell it, but I placed it in the hands of
two real estate men in the town, with instruc-
tions to sell it; those real estate men were John
Hoyt and Mr. Francis C. White.

Q How long did you leave it in their hands?
A | left it there right along until a few weeks
ago, when | was talking to Mr. Hoyt and | said
to him, “You might withdraw that house for
sale.”

Q What price had you put upon it for them
to sell?

Mr. Mackay. Objected to.
Mr. Whiting. | dont press it.

A | told them | would take $6,000; | don’t
know whether | put an asking price of $6,500 on
it or nof.
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Q Was it in excess of $6,500?7 A No, sir.

Q Where are your check books; you say you
used this money that you gathered in? A |
have them here (witness gets the books).

Q You have never shown those books to me,
have you, Mr. Irwin? A No, sir; | don’t think

so. -*0
Q Who kept them? A They are my own
personal—
Q You kept them in your handwriting? A
Yes, sir.

Q You made the entries at the time you
drew the checks? A Yes, sir.

Q What period do they cover? A There is
one from October 2, 1914, to September 1,
1916.

Q Have you the check books covering the
period of deposits and withdrawals from March
to November, inclusive, 1915? A Yes, sir.

wid

Mr. Whiting. There was only banner
year, 1913, in which it went up to $5,800.

The Court. He has to show ~#hat he has
made in the last two years. $5,800 for
1913; he says that subsequently he made
$3,000, in round numbers, a year—at one sq
time.

Q What was your income for this past year?
A | think that was $2,200.

Q You said you thought your income would
average $3,000 a year; how does it fall below
$3,000 this last year? A | had an expense of
$730.00 for fire escapes.

Q What is this expense?e A  For fire
escapes.

New Jersey State Library
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James W. Irwin, re-direct.

Q Was that a voluntary expense on your
part! A No, sir; I was compelled to put those
tire escapes on by the State authorities.

Q Produce your books, Mr. Irwin. A Here
they are.

Mr. Whiting. | offer in evidence these
check books that cover that period.

Mr. Mackay. Objected to.

By the Court.

Q Did you keep those books! A Yes, sir.

The Court. | will accept them in evi-
dence; they are just to show how he spent
this live thousand or some additional that
he had. As soon as this man got into
trouble and difficulties, his income seems
to disappear suddenly or got less; he was
in affluent circumstances; he seems to be a
smart business man, and he had accumulated
quite an income, but as soon as trouble came
there was nothing there.

Mr. Whiting. | want to make a complete
disclosure in every possible way. | offer
the check books; | offer the books of the
company, without having looked at them.

Q Have you your bank books here! A No,
sir; they are at the office.

Re-cross examination by Mr. Mackay.

Q How many bank books have you! A Just
the Brooklyn Trust, one business and one
private.

Re-direct examination by Mr. Whiting.

Q You have referred to a memorandum
which appears to be a first draft of your income



James W. Irwin, re-direct.

tax statement; does that set forth yonr business
income or yonr entire income from every source?
A Entire, from every source.

By the Court.

Q You have no source of income except your
business and this $15.00 a year that you spoke
off A That is all.

Further re-direct.

Q In your business you include the rental
value of the property? A Yes, sir; everything
is in that.

Q Prior to the incorporation of your com-

pany, did you have any salary in the business?
A No, sir.

Q You owned it? A Yes, sir.

Q What you drew was charged to you? A
Yes, sir.

Q You had no fixed salary? A No, sir.

Q Since the incorporation, have you had a
salary? A Yes, sir.

Q How much? A $25.00 a week.

Q You have here the books of account of
your business? A Yes, sir.

Q Will you produce them? A Yes, sir.
Mr. Whiting. Get them up here.
The Witness. The bookkeeper kept those.
Q Who kept those books? A Mr. Correll.

Q He is here in court? A Yes, sir.
Q Is he a bookkeeper? A Yes, Sir.

The Court. You may withdraw this wit-
ness if you want to put the bookkeeper on
Mr. Whiting. Mr. Mackay wanted bo

cross examine Mr. Irwin on these books; we
are perfectly willing that he should do so.
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George Henry Correll, direct.

The Witness. | have not kept the books
* and am not familiar with them.

Mr. Mackay. When Mr. Irwin was on the
witness stand before he knew all about the
books, and testified as to the books; I recol-
lect your Honor saying, ‘“You charged up
rent for this place when you did not have to
pay any,” and he said, “Yes” ; now, | think
he is familiar enough with the books to
know probably better than the bookkeeper.

The Court. The bookkeeper wrote them
up, and he offers to prove them through the
bookkeeper; now, of course, if you after-
wards want to cross examine this witness
on the books, you may do so, but | think
Mr. Whiting should have an opportunity to
produce the books now as part of his case.
Call up the bookkeeper. You may retire for
the present.

(Witness withdraws.)

GEORGE HENRY CORRELL, sworn in behalf
of the defendant, testified as follows.

By the Court.

Q Are you the bookkeeper for James W. .Ir-
win? A Yes, sir.

Q How long have you been in his employ?
A Ten years.

Q What books do you keep for him? A 1
keep the business books; | also attend to some
of his personal things, private accounts.

Q Have you the business books with you? A
Yes, sir.

Q What year? A From March, 1912, until
the present time.
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Q What books do you keep? A | keep by
the double entry system, and | have only the
ledgers here, because that tells everything.

Q It shows the whole transaction? A Yes,
Sir.

Direct examination by Mr. Whiting.

Q They are books of original entry; what do
you call those? A The sales, books, the cash
book, who the cash comes from, who it is paid
out to.

Q You have not got those here? A No, sir.

Mr. Whiting. Do you want to object to
the offer of these books because the others
are not here?

Mr. Mackay. | don’t care particularly
whether the books go in or stay out, but 1
want to see what is what.

Q Have you a trial balance of your ledger
here? A No, sir; Mr. Irwin told me to go
through the books and show just what profits
there are in the business; I have a general
statement showing just what comes out of that
book; it shows everything; it shows the total
sales; it shows the total revenue from all sources,
and the total expense, and what they were ex-
pended for.

Mr. Whiting. | offer the books.

Q From your examination of the books and
your knowledge from having kept them, can you
state, what Mr. Irwin’s income was for this past
year, or what is your fiscal year? A We gen-
erally run from January 1st to December 3rd.

Q You have figured out the income for the

ten months’ period preceding November 1st of
this year? A Yes, sir.
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By the Court.

Q What is it made up of!l A From Mr.
Irwin’s personal account, and shows all money
received.

Q Give us his personal income, A His
10 gross income from business and everything was
$3,280.89, his gross income.

Q What is his net income! A | have to
show all the -expenses he spent on the building,
$1,936.61.

Further direct.

Q For what! A The running of the build-
ing; his mortgage interest and his coal, and the
expenses of the building.

20 Q Can you give us the net income! A That
would be whatever the difference would be be-
tween that $3,280.89 and subtract $1,936.61;
which is for this ten months.

Q What unusual expense is there in connec-
tion with the building! A $730.00.

Q For fire escapes! A Yes, sir.

Q How many months does this cover! A
‘Ten months.

Q And allowing or adding for the two unex-
pired months, the average of the preceding ten
months, gives you a total of how much! A 1
should have to have a pencil and figure that out.

Q If you dont add the extra expense of the
fire escape, the net income would have been
approximately $1,800.00, wouldnt it, for the ten
months! A 1 will figure it out (does so). If he
did not have the fire escape expense, it would

40 be $2,074.28.
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George Henry Correll, cross.

Cross examination by Mr. Mackay.
By the Court.

Q Have you a balance sheet for 1911 here?
A 1 have a sheet that shows all the profits, or
whatever this book may show in profits—the
total expense taken from this book; the total
income.

Q Give me the balance in 1913, net profit?
A 1 have the average profit from March 1,
1912, to December 31, 1915, the average profit of
these years.

Q How much is it? A The average profit
would be $4,219.32.

Q Per year? A Yes, sir.

Q What was 1913? A 1 have not any for
years; | took the total sales of all years, and
then the total expense for all years, and the aver-
age profit for three years and ten months, and
the average profit per year was $4,219.32.

Cross examination.

Q Can you tell me, from your examination,
what caused the sudden deduction in profits in
1914-1915? A The building did not pay as
much; the rents went down, one loft was
vacant, and there was a general slump in busi-
ness, due partly to the times and Mr. Irwin’s
condition of health, and we did not have as
many men working, so they did not produce as
much.

Q Was Mr. Irwin at business every day? A
He was not there every day.

Q You took care of his books? A Yes, sir.

'Q And the men do the work there? A Yes,
Sir.
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George Henry Correll, cross.

Q And you are familiar enough to take charge
in his absence? A 1 cannot do two people’s
work.

Q He was not on the sick list? A Yes, sir;
he was.

Q How long? A He was sick shortly after
the time has was married, two months after-
wards he was not worth anything to the busi-
ness; he would not come down until 11 o’clock
in the morning.

Q In 1914 and 1915? A Yes, sir.

Q Ho you attribute that to his inability to
attend to the business; can you show us by the
books any reduction in the rents from 1914-1915
to the prior years? A There were no rents re-
ceived from some of the floors.

Q Can you show us by the books that less
men were employed in the last few years than
before? A 1 can, by the wages paid to them,
but 1 have not a list of the men, but you can see
by the money paid to them.

Q The books show it? A Yes, sir.

Q How is business this year? A Better
than it was; it is improving, but not much bet-
ter.

Q Are the lofts all rented now? A One at
$40.00 and one at $50.00.

Q What did they pay in 1914? A Originally
the rent was $65.00 a floor, $125.00 for the two
of them; the other one paid $65.00.

Q What did they pay in 1913? A $65.00 a
floor.

Q What do they pay today? A $40.00 for
one and $50.00. for the other.

Q That is a reduction of $30.00?7 A Yes,
sir; and there are no power bills; we used to
make a little money on the power.
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Q How much did you make on the power; can
you tell from the books! A No, sir, but we
have to go down to the Edison rates of power.

Q You lost $30.00 a month on the floors, and
how much are your wages reduced; how much
less do you pay in wages this year than you did
last year! A Well, I cannot say in figures.

Q Your books show that dont they; your

books will show just what the number employed
now is compared to what they were!l A The
men are getting a little more wages now.

Q How many less employees are there now!
A There are six less employees now in the
shop, five men and a boy are employed there
now; wages so far this year for ten months
are $5,158.20.

Q That is this ten months! A Yes, sir.

Q Give me the wages in 1913, if you can. A
1913, the wages were $9,332.76.

Q You account for that on the ground that
you have less employees! A Yes, sir.

Q Now, the Hoole Manufacturing Company
occupies how much of the space in the build-
ing! A It occupies the top floor, the first
floor and the cellar, with the exception of what
it takes to run the elevator and things like that.

Q What amount of rent do you charge
against the company! A At the present day!

Q Yes. A $165.00.

Q Per month! A Well, $185.00 with power;
no, $160.00, and $25.00 for power.

Q So that you charge yourself with rent at
the rate of $125.00 a month! A Charge Mr.
Irwin with rent and power $185.00.

Q And how is that rent of $185.00 a month
paid! A It is paid by check.

10
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Q By whose check? A The Hoole Com-
pany’s check to Mr. Irwin personally.

Q And Mr. Irwin personally receives this
$185.00 a month rent from the Hoole Company?
A Rent and power.

Q Each month? A Yes, sir.

Q And for the past ten months, from Janu-
ary until October, including October, 1915, the
Hoole Company has given him for rent and
power of that building $185.00 a month? A
No, sir, they have received from Mr. Irwin
$5.00 each week for maintenance of the building.

Q Every month this year the Hoole Com-
pany has given him that amount of money? A
Yes, sir.

Q And that he puts in his own personal
account? A Yes, sir.

Q And are there any other items that are
charged in a similar manner? A No, sir; | charge
him with the rent just the same as if he was
a separate person and | did not know him at
all; then | give him credit the first of the month
for the rent, and then debit him when it is
paid, the same as any other bill; he gets a
check.

Q What does he do? A He deposits that
check in his personal account.

Q When you speak of his net income being
in the neighborhood of $2,200, do you include
this $165.00?7 A Yes, sir, that is money from
all sources that he received.

Q For instance, you mark the $165.00 as
paid out? A Yes, sir.

Q You mark that as paid out by that com-
pany? A Yes, Ssir.

Q And then after that is paid out, that shows
w/at the income would be? A Yes, sir, what
the Hoole income would be.
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Q Are you speaking now about Mr. Irwin’s

income? A | have the Hoole income and |
have Mr. Irwin’s income.

Q Mr. Irwin’s income is based -on what? A.

On what he gets from the business and his sal-
ary, the rent from the entire building, where-
ever he gets it from.

Q So that the Hoole Company is practi-
cally Mr. Irwin’s, he owns it? A Yes, sir.

Q It is all one and the same thing, and it is
a matter of bookkeeping? A Yes, sir.

Q And do you show Mr. Irwin’s income;
do you have any reference to the income of the
Hoole Manufacturing Company, or are they
separate? A They are separate now from the
first of the year.

Q Since January 1, 19167 A Yes, sir.

Q Now, what is Mr. Irwin’s income for the
ten months? A About $2,200, $2,074.00.

Q Now, what is the income of the Hoole
Company for the ten months?

Mr. Whiting. The testimony was—

Q What | want to know is this: in the last
ten months Mr. Irwin and thé Hoole Company
have been doing business separately? A Yes,
Sir.

Q How much in that ten months has Mr.
Irwin earned net, and how much has the Hoole
Company earned net? A | have given you
Mr. Irwin’s as $2,074.28, provided the fire es-
cape was not in there; and there is a profit or
a difference between the gross earnings and the
cost of the Hoole Machine Company of $1,505.35.

Q So that added together, the Hoole Com-
pany’s and Mr. Irwin’s income, net, for ten
months, is how much? A $3,975.00.

Mr. Whiting. Let me ask a question here.
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George Henry Correll, cross.

Re-direct examination by Mr. Whiting.

Q Do you ever charge depreciation in your
business? A We have not this year, we have
before.

Q What percentage have you allowed for
depreciation? A It should be at least 10%;
most businesses charge 10%. We have always
allowed about that; never over that.

Q 10% of the value of the plant? A Yes,
sir.

Q How much is 10% of the value of the
Hoole plant? A If you were to charge depre-
ciation on this building now it would be about
$1,000.

Q Answer the question directly, 10%; what
is the capital stock of the Hoole Company? A
$10,000.

Q Does that represent actual value of the
assets of the company? A Yes, sir.

Q Have you taken the $1,000 a year out of
this $1,500 which you say is the profit? A No,
sir, there is nothing shown for depreciation.

Q Have you allowed anything for the con-
tinuation of your business in the next succeeding
period? A No, sir, that shows the difference
between the gross earnings and the total ex-
penses.

Further cross examination by Mr. Mackay.

Q What was Mr. Irwin’s net income in 1915,
the whole year? A The total income for 1915
was $1,470.20.

Q What was the income of the Hoole Man-
ufacturing Company for the year 1915? A |
have said that on an average there was $4,200
profit in the business; that | cannot say by
years—
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Q But an approximation would be about
what? A | cannot say, the profits we had
from March 1, 1912, to December 31, 1915—
the total profits were $16,174.00.

Q Just give me again Mr. Irwin’s income
separate from the company’s? A For 1915?

Q Yes. A $1,470.20.

Q That was outside of the company’s af-
fairs? A Of course, he got the rent from the
lloole Machine Works, the building, a legacy—

Q What legacy? A $54.82; that was DK
Frederick.

Q What did he get from the Marine Journal
ayear? A $22.75.

Q What did he get the following year from
the Marine Journal? A $19.00; I might say he
was overdrawn $50.00 on salary.

Q And what was Mr. Irwin’s net income in
1914, personal, 1 mean, outside of the company?
A Well, at that time the business and Mr.
Irwin’s were all in one.

The Court. Do you want the bank books
over here now?

Mr. Mackay. | think we will have them.

The Court. Mr. Whiting says he will
have them brought here; you are entitled
to go into this matter; they want the books
of original entry.

Mr. Whiting. We will bring them over,
but it all boils down in the final analysis to
what the ledger shows.

Mr. Mackay. The only thing is, that there

might be a deposit to show about that Ora-
dell Building and Loan.

Q Do you keep Mr. Irwin’s original checks?
A They are at the place; his bank book he

10

20

30

40



20

30

40

140
George Henry Cornell, re-direct.

locks up in the safe himself; he has the key,
but I have the combination of the safe.

Mr. Whiting. As | understand, you want
the bank books showing the deposits; you
want such vouchers as we have covering the
period for the year 1915, and that is all.

By the Court.

Q Do you haVe charge of his deposit books
in the Trust Company? A No, sir, be lias that
personally.

The Court. He used $500.00 in specula-
tion right in the midst of his necessities,
as he says; that is quite apparent; but I
think it is fair to him to bring in the
Oradell statement; he says he used it to
huy Southern Railway. Well, gentlemen, if
you want the bookkeeper to get those books,
you had better get him started off.

Mr. Mackey. | dont think I will insist
on them, your Honor. All I want is the
Oradell Building Loan date.

Re-direct examination by Mr. Whiting.

Q You have spoken about Mr. Irwin’s condi-
tion and inattention to business; state what you
noticed in that regard. A Mr. Irwin’s health
failed and several times—of course, he came in
late—and several times after that when | went
out to my dinner, | found him asleep at his desk,
and everything that he did—he would make
promises and forget them; he would make mis-
takes in figuring out a bill—

Mr. Mackay. Oh, | object to this; | dont
think this witness is a judge of a man’s
health.

The Court. The objection is overruled.
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Q When did yon first notice any change in
Mr. Irwin with respect to his conduct in his
business? A Several months after his mar-
riage.

Q Now, state what you noticed. A He came
in late in the mornings; he would get there, and
when he came there he would show that he was
sleepy.

Q What made you think that? A Things
that | would tell him to do and things that he
ought to do, he did not do.

Q For example, what? A | would tell him
the foreman wanted some steel, and he would
say, “All right, I will make the order out” ; and

later in the day the foreman would call me up
for the steel.

Mr. Mackay. | object to all this; this is
simply making testimony between them-
selves, self-serving declarations of what he
said to Mr. Irwin and Mr. Irwin said to him,
making testimony that wont bind us.

Mr. Whiting. There is another theory
upon which | think this line of questioning
is permissible in this case..

The Court. If you can show a specific
loss of any kind during that year, which
would result in a reduction of his earnings,
privately or publicly, why, of course, that
will account for the reduction of the in-
come, and you have gone in and shown one;
you have shown fire escape, which reduced
his income $750.00—

Mr. Whiting. There is nothing in the
records to show that the courts recognize
that a man’s physical condition is depleted
because of marital trouble; it seems to me

*
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that it is my duty to prove that by this
witness, who saw him daily..

The Court. You may show some specific
loss, if you want to; | cannot conclude that
he had lost a lot of money because of his
physical condition, if somebody else was
running the business.

Mr. Whiting. | am not speaking of the
financial feature; 1 am speaking now of the
domestic feature. | want to show to the
Court as corroboration of the defendant Ir-
win’s statement of his physical health—
have to corroborate that.

The Court. It all goes back to who is the
cause.

Q You have stated that Mr. Irwin’s condition
after his marriage, some months after his mar-
riage, attracted your attention; now, | will ask
you what it was that attracted your attention;
dont give us any conversations. A He would
cry and tell me his troubles.

Q Had you ever noticed him crying before?
A No, sir.

Q Had he ever told you his troubles before
this period? A No, sir.

Q What else, if anything, did you notice about
him, out of the usual order; you said something
about his being asleep; before his marriage did
you ever know him to go to sleep during business
hours? A No, sir.

Q What did you notice in this regard? A
When | came back from lunch I would find him
asleep.

Q  How often did that happen? A Several
times.
~Q Was that after he was married? A Yes.
Sir.
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Q Did it ever happen before he was married?
A No, sir.

Q What other things have yon noticed since
his marriage and prior to his leaving his wife,
which were different? A He came in late and
did not pay the attention to the business that he
should, and | had to run the place.

Q Why did you conclude that he did not pay
the attention to the business that he should? A
| had to do it all; and I tried to wait on a cus-
tomer and attend to the books, and he was use-
less in the place.

By the Court.

Q Can you tell us one specific loss in busi-
ness that he made in 1915? A | know we lost
sales.

Q Can you say any one loss? A No, sir;
I know there was a general loss to the busi-
ness through men coming in and not getting at-
tention; of course, | cannot say whether we
would get the order anyway.

Re-cross examination by Mr. Mackay.

Q You said you found him asleep one day,
after his marriage? A Several times.

Q After his honeymoon or after he had
been married some time? A Maybe six ‘or
mseven months after—in the midst of all the
trouble.

Q When was it, | say, that you were first told
about this trouble? A | don’t remember the
day; | could see he was having trouble, but he
did not tell me right away.

Q When was it he told you? A Seven or
eight months, maybe less; | don’t remember ex-
actly the months.

20
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Q Do you remember when he was married?
A Yes, sir.

Q Do you remember the date? A Yes, sir;
June 9, 1914; | was there.

Q So you said six to seven months later? A
Yes, sir.

Q When was that? A Around December or
January of the next year.

Q 1915? A Yes, sir; three or four months
after he was married he would tell me his
troubles, little things, and he would cry.

Q Did he fall asleep often? A Several

times.
Q You remember when he left his wife? A
Yes, sir.

Q That was when? A January 25, of this
20 year.

Q And he fell asleep after that? A Yes,
sir; once.

Q How many months was that after he left
his wife that he fell asleep? A That was right
after this hearing that was heard, for that ali-
mony.

Q That was several months after he left
her? A Yes, sir.

A Q After his mind had eased up a little? A
No, sir; he was all upset on account of the

trial.
Q He fell asleep before and after that? A
Yes, Sir.

Q He has not fallen asleep since that time?
A No, sir.
Q He gets to business now on time? A
Yes, sir.
Q What time? A 9 o’clock.
Q He is always on hand now at 9 o’clock?
40 A Yes, sir.



George Henry Correli, re-cross.

Q Sharp? A Whenever the car brings him.

Q And that has been for how long? A
Since Mr. Whiting has got the case.

Q@ When was that? A Whenever he got it,
I don’t know.

Q When was that? A Eight after that
hearing for the alimony.

Q Don’t yon remember when that was? A
No, sir.

Q Do you remember the month— A No,
Sir.

Q He told yon of his troubles? A | don't
remember the exact month; | would say it was
in March or April somewheres, this year.

Q And then between January 26, the date
that he left his wife, and April, the time of the
hearing for the alimony, he was still late at
business? A He came down more regularly
than before.

Q He was still late? A Late at times.

Q And how late—an hour or two hours? A
Not like he used to be—9:30 or something like
that, a later train.

Q You say it was seven months after his
marriage that he began to be late? A No, sir;
before that.

Q Shortly after he was married? A Sev-
eral months.

Q AnNd that kept up continuously? A Yes,
Sir.

Q And in spite of that fact, he averaged
$4,200 a year for five years? A That is the
average for those five years; one good year
would boost the average up.

Q You get a salary there? A Yes, sir.

Q You are a stockholder? A 1 have one
share of stock.
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~Q Do yon get a dividend on that? A No,
Sir.

Q How much salary do yon get? A $25.00
a week.

The Court. Get the Oradell Building and
Loan statement for us.

ALFRED W. BARIAN, sworn in behalf of the
defendant, testified as follows:

Direct examination by Mr. Whiting.

Q You are a member of the New York Bar,
and reside in New York? A 1 do.

Q You know the complainant, Mrs. Irwin,
and her husband, Mr. Irwin? A | have known
Mr. Irwin a long time; I met Mrs. Irwin once.

Q Do you recall when that was, about? A
Well, it was some time last winter that she came
to my office one morning about 9:30, between 9
o’clock and 9:30, one morning, and she spent a
big part of the morning in my office.

Q Will you state the object of her call, if
you know it?

Mr. Mackay. Objected to.
The Court. Objection sustained.

By the Court.

Q Did she come to you in the capacity of a
lawyer? A | had never met her before.

The Court. | will allow it to stand.

Q State the conversation. A It would be
very difficult for me to give all the conversa-
tion; the conversation lasted for one hour and a
half; she came in in the first place and asked me
if 1 had seen Mr. Irwin, and | took it to mean
that she had expected to meet Mr. Irwin at my
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office; I can only fix the date in this way—from
her conversation she said that Mr. Irwin had
left her the day before and had not come home;
that is the only way | can fix the date; yon
gentlemen here can fix it beyond that statement;
and she asked me if | had seen Mr. Irwin, and
| said, “ No, did yon expect to see him?” and she
said, “ Mr. Irwin did not come home last night,
and | thought, probably, he had been over to see
you” ; and | said, “ No, | have no seen Mr. Ir-
win” ; and then she told about the troubles that
she had; the conversation went along.

By the Court.

Q What trouble did she tell you about? A
The principal thing was, that she was very much
upset because Mr. Irwin had gone away, and in
the course of her conversation she said, * Well,
Mr. Irwin has left me before”; and | said,
“Perhaps he will come back again, perhaps
there is no reason for your becoming excited” ;
and | talked to her; | said, “How long did he
stay?” and she said, “Two or three days”;
and | said, “Do you mean he went out?” and
she said, “Yes, we had an argument, and he
went away” ; and | said, “I think that was a
very wise thing for a man to do when he got
into an argument with his wife, to take a
walk” ; so she told about having different argu-
ments with him, and she mentioned, among other
things, the fact that she had pounded him on
the arm, although she said that while it became
black and blue, he would get black and blue if
you simply touched him; she wanted to know if I
had talked with Mr. Irwin at all about his
domestic affairs, and | said that Mr. Irwin had
been in some little time before, but I had not
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seen him for several weeks; | told her that I
had talked with Mr. Irwin shortly after
Thanksgiving, | thonght it was, and he had told
me something about one of their domestic af-
fairs there was some trouble about—anyway, |
think the net result of it was that they did not

10 have any Thanksgiving at home. As far as |
could make out— could not attempt to give you
the conversation, word for word, I can limply
give you the parts of it that impressed me.
One thing Mrs. Irwin—

Q Well, when she was at your office, was she
in a great state of distress about her husband
being away! A She seemed to be, and she had
tears in her eyes because she said she could
not bear to be long alone, and that was one of

20- her complaints; she said she would get in an
argument with him and have a few words, and
he would go away, and she could not bear to
be left alone.

Q What did she say the argument had been
about when she came to your office! A |
don’t think she told me what it was about; she
said she had had some disagreement or argu-
ment with him.

30 Q What over? A She did not say; so far
as | could make out, they seemed to be all
r}r]lore or less petty things that seemed to start
them.

Q But you did not know what it was? A
No, sir.

Q She just came in there with tears in her
eyes, and wanted to know where her husband
Was? A Yes, feir; she thought | knew.

Have you stated all you recall? A Well,
40 she asked me—
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Q Did she ask you to hunt him up? A
No, sir; she said she had telephoned over to his
office several times the day before, hut she said
he would not answer the telephone. | told her
that |1 had had a conversation some time before,
| believed two or .three weeks before, with Mr.
Irwin; he had spoken to me about this matter,
and | told her I was not acting as Mr. Irwin’s
attorney, and was not competent to act as his
attorney if anything did come of the matter,
because | was not a practicing lawyer in New
Jersey; and inasmuch as he lived over here, he
would have to consult counsel over here, if
it ever came to that; and she wanted to know
what grounds Mr. Irwin complained of; | told
her it was simply that he complained that he
could not get along with her, and that she
made it very uncomfortable for him, and he
could not attend to his business; and she asked
me if there were any other grounds that he had
mentioned, and any question of infidelity, and I

*told her 1 certainly had not heard any such
question mentioned by Mr. Irwin; | think that is
as much as | personally recall; 1 told Mr. Irwin
shortly afterwards, that |1 had had such a con-
versation with Mrs. Irwin; there may be, pos-
sibly, that my attention might be specifically
called to that I don’t think of now.

Cross examination by Mr. Mackay.

Q You told her you would try to telephone to
Mr. Irwin and try to effect a reconciliation? A
I may have told her that, and | think | did
telephone to Mr. Irwin while she was there, tut
| dont recall; | don’t think I got him on the
telephone while she was there, but I think I did
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Miss Octavia V. Irwin, direct.

subsequently get Mm on the telephone, and I
think that was shortly after she left;-1 think, it
was the same day.

MISS OCTAVIA V. IRWIN, sworn in behalf
of the defendant, testified as follows.

Direct examination by Mr. Whiting.

Q State your full name. A Octavia V.
Irwin.

Q Where do you live now? A Oradell—
Third street, Oradell.

Q With whom do you live? A With my
brother and mother.

Q Your mother is an elderly lady? A SO
years old.

Q |Isshe in good health? A Well, she is in
better health now; she has little spells due to
her age, weakness.

Q How about your mother’s memory, is her
memory good? A It is not.

Q You mean by that, that it is not as good as
it was? A It is not as good as it was, it is
failing.

Q You lived at home practically all the
time, during all your, life? A Almost all the
time.

Q You have lived in the Oradell house? A
I first went there July 2, 1907; my mother,
brother and father went with me, and my father
died June 21, 1908.

Q Whose house is it? A My brother’s
house.

Q Do you remember when your brother mar-
ried? A Yes, sir; June 9, 1914, and | was de-
lighted to know he was going to be married.

The Court. Strike that out.
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Q Did you know his wife before his mar-
riage2 A | cannot say that I did; | had met
her occasionally, and just walked once from the
station with her; other times | just spoke to
her.

Q You had no feeling one way or another
towards her? A No, sir.

Q Did you know that she was going to live
in the house where you all were? A Yes, sir;
I did.

Q She came right after the honeymoon?
A Yes, sir.

Q How did things go after she came to the
house; who had charge of the house? A She
was given full charge.

Q You mean the complainant, Mrs. Irwin? A
Yes, sir; my brother’s wife.

Q You mean by that, she had the ordering
of the household supplies? A Everything.

Q What did you do? A Well, I did a lot
of things in the house, although after she was
married for two months she asked me to pay my
board; she asked me to pay $3.00 a week, which
| gave to her.

Q How did she come to do that? A She
said that 1 was not doing anything in the house,
but | was, and she said then that I need not
feel that I need do anything except take care of
my own room, and mother could take care of
hers; and | said | would take care of my
mother’s room; and she said, “Very well, that
is all you need to do”; but in spite of that, |
diH do lots of other things.

Q What income did you and your mother
have? A We had the rent from the house and
the income from the stock.
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Q How much was the total amount for both
of you, together; what did it average? A
About $200 to $400 a year.

Q Did you live on that, you two? A We
lived with my brother; of course, | did the
housekeeping before he was married.

Q Then your support and that of your
mother depended in part upon him? A Ypr
sir.

Q He supplied whatever was necessary, ex-
cept for this income that you speak of? A
Yes, sir.

Q Well, now, you did fix that with Mrs. Ir-
win? A She found fault with everything, and
when the doctor ordered food for mother it was
not supplied; he ordered her boiled lamb chops
for her luncheon, and she did not get them; and
then | ordered it, and she said | would have to
eat whatever she put on the table, whether
we liked it or not.

Q | suppose there was a quarrel? A Yes,
sir; and very high temper on her part.

Q What makes you say that? A She got
in a high temper at the least provocation.

Q Did you ever see her in a violent temper?
A Yes, sir.

Q When was this? A 1 don't know just
when it was, but one day | saw her lying on the
floor, kicking and throwing her arms around.

Q Was this in the house? A Yes, sir; in
the bedroom.

Q Who else was there? A My brother was
there; my brother called me in—

Q What for? A He was frightened the
first time he saw it, and he called mother also.
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By the Court.

Q Did you interfere! A No, sir.

Q What did you do! A 1 didn’t do any-
thing; | did not know what to do.

Q And why did you order these things from
the butcher! A Mother needed them; she
needed the nourishment.

Q Why didn’t you speak to the head of the
house! A | did, and she paid no attention to
it and did not order it; mother had to have the
food.

Further direct.

Q Well, there developed had feeling between
you and Mrs. Irwin! A Well, 1 did not feel
antagonistic towards her at all; | told her

Q. What did you do as a result of the situa-
tion; did you stay there! A No, sir; my
brother told me | had better go, and | went,
and | stayed away; | went on a Friday and |
came back on Wednesday, and my mother did
not recognize me, so then | knew that we could
not be separated, so then | went to my
brother’s office and told him that we could not
be separated.

Q As a result of your going to your brother,
did anything happen! A He telephoned to me
to come home on Thursday night, after seeing
him, and | stayed then until the 9th of April,
1915.

Q What did you go then for!l A My
brother thought we had better go; he thought,
perhaps, it would make peace—

Q Who went! A Mother and 1.

Q Where did you go! A To River Edge.

Q Before you went away, did you observe
how Mrs. Irwin and your brother were getting

20:

40



154
Miss Octavio, V. | Twin, direct.

aiong? A | knew they were not getting along
well, because | heard her talking sometimes un-
til two and three o'clock in the morning.

.Q Could you hear what she said? A No,
sir; | was sitting by my mother’s bedside. In

e morning she would come down to breakfast
and then go up and sleep until lunch time, and
my brother would look as if he had been crying.

Q Did you observe any change in his ap-
pearance or conduct after the marriage? A
Yes, sir; some months afterwards.

Q What did you notice? A | noticed his
eyes were red; he looked haggard and he was
sick quite often afterwards.

How about his appetite? A He did not
eat very good.

How has he been since he separated from
his wife? A Much better.

Q When you and your mother left the house
where did you go? A To River Edge.

Q What did you do, did you board there? A
Mo, sir; we rented a small apartment.

Q Were you able to live on your income, you
and your mother? A No, sir.

(% Who put up the rest of it? A My
brother.

Q It has been stated in evidence, Miss Ir-
win, that matters were talked over, as | recall
it, behmd Mrs. Irwin’s back, or so that she did
not hear it; do you know what | refer to; is that
true or not? A No, sir; it is not true; it
was just the other way; | would be shut out; I
never knew what she was saying about me.

Q Something has been said about meals fur-
nished to you and your mother? A Yes, sir.
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Q What do you say about that! A When
we had oyster stew on Friday, she gave me one
oyster, never more than that.

Q Did she have any more herself! A Yes,
sir; she had eight or nine.

Q Those were in the class of things that
brought up trouble! A Yes, sir; they were
petty things; | never complained, however, to
my brother or to her about it.

Q Had you ever complained to your brother
before you went away the first time! A No,
Sir.

Q When you went to live down at River
Edge, did your brother come to see you from
time to time! A Yes, sir.

Q Did you notice anything about his condi-
tion! A Yes, sir; he looked white, and his face
looked drawn, and he did not talk very much.

Q How has he been since he separated from
his wife! A Much better.

Q Did you ever try to get him separated from
his wife! A No, sir; | never spoke of any-
thing of the kind.

Cross examination by Mr. Mackay.

Q You wanted to pay board so as to be in-
dependent! A | did not ask to; she asked me
for my board ; | had said nothing about it.

Q Did you tell her you wanted to be inde-
pendent! A No, sir.

Q Did you make that statement! A No,
sir; | started to study typewriting and steno-
graphy so that 1| could make myself inde-
pendent—as things were going on in the house
| wanted to be able to earn my own living.

Q You told her you wanted to be inde-
pendent! A Well—
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Miss Octavia V. Irwin, cross.

Q And for that reason yon offered to give
her $3.00 a week? A | did not offer it to her,
she asked me for it. | thought 1 was doing
enough work in the house; | used to wash the
dishes and clean up the house in general, and
make my own bed and my mother’s, and if she
left her bed unmade, | made it; | would set the
table for dinner, and yet she complained to my
brother that | did nothing.

Q When did you leave the first time? A
Some time in November, | believe it was.

Q 1914? A Yes, sir.

Q That was about five months after she was
married? A About five or six months.

Q And wasnt it before that date, before
November, 1914, that you saw Mrs. Irwin on the
floor kicking? A | dont remember that.

Q You said you saw her on the floor? A
| saw her on the floor.

Q Was it before that date of your first
leaving? A | dont remember.

By the Court.

Q Did you ever see her more than once on
the floor kicking? A No, sir; only once.
Ser Did you hear her say anything? A No,

Q Did you hear your brother say anything
when she was on the floor kicking? A It was
after she was on the floor that he called us in.

Q You did not see whether he threw her on
the floor? A | don’t believe he did.

Q You say you don't recall the month of the
year? A No, sir.

Q You don’t remember anything about it
except that vaguely you remember that she was
on the floor kicking? A Yes, sir.
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Q And you could not tell us what she said?
A No, sir.

Q You went in the room? A Yes, sir.

Q Your brother called you in? A Yes, sir.

Q And you went in the room and saw her
lying on the floor? A Yes, sir; she said she
was faint, afterwards.

Further cross.

Q And you say you looked at her and could
see nothing? A | did not know what it was.

Q Well, you did nothing anyway? A |
could not.

Q And did you walk out? A Yes, my
brother told me to go out and | went out.

Q How long were you in there? A Not
very long.

Q How long was she lying on the floor? A
I could not tell you.

Q Did she get up while you were there? A
I dont know that she did.

Q You think she was still lying on the floor
when you walked out again? A | think so.

Q So, as far as you know, after you were
called in you saw her on the floor and you
watched her on the floor, and you walked out
leaving her on the floor? A | think he had
had her in his arms; he tried to raise her.

Q When you came in? A Yes, Sir.

Q Did she look as if she was faint? A No,
sir; she did not.

Q Your memory is kind of hazy on it? A
How do you mean?

Q You dont remember it very well? A
| don’t remember the' date or the month, but I
remember her lying on the floor and kicking and
throwing her head around.
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Miss Octavio, V. lrwin, cross.

Q You don’t remember whether you did any-
thing or not? A My brother told me to go
and give her a little whiskey; I did not want
to do so, but I got some and handed it to him,
and then | left; she seemed to be better; my
brother was attending to her.

Q Did your brother tell you what the cause
of it was? A No, sir.

Q Did you see her feet in the air? A |
saw her throwing her feet from side to side; I
knew it was temper.

And how did you know that? A From
her actions and the way she looked.

Q Was this before or after the baby was

.born? A Before the baby was born.

Q You now recall that? A | remember now
it was before the baby was born.

Q Why do you remember? A | don’t know,
but I remember.

Q There is no particular reason you can
give? A No, sir; but I know it was before the
baby was born.

Q Your recollection is based on what? A
Well, | wondered that she would act like that.

Q Is your knowledge based on anything that
you recall? A | wondered that she would act
that way when she was in that condition; | knew
she was, some time in the future, expecting a
child.

Q It was shortly before you left the house,
wasn’t it? A | don’t remember.

Q When did you leave the house? A |
think it was some time in November.

Q But before you came back? A Yes, sir.

Q Then you and your mother left together?
A Yes, sir.



159
Miss Octavia V. Irwin, cross.

Q And that was when! A On the 9th of
April, 1915.

Q Was it about that time that you saw her
on the floor! A | dont remember.

Q Shortly before the baby was born! A
The baby was not born for several months after
we left.

Q Well, you left in April, 1915—the baby was
born in May! A In 1915

Q The baby was born a month after you
left; were you at the house when the baby was
born! A No, sir; mother was not well, and

then afterwards brother said she had better not
come.

Q You were living one station below! A
Two stations below.

Q About five or ten minutes’ ride on the
train, away! A Yes, Ssir.

Q After you left Oradell and moved to
River Edge, your house was near the depot! A
Yes, sir; a short block away; there was a park

between it and thé depot, Herrick Park, right at
the station.

Q Right at the station; were you living east
or west of the station! A West of the station.

Q That is up nearer the main road! A
About a block from the main road.

'Q Your brother came to see you! A Yes,
Sir.

Q Mornings! A When mother was sick he
might run in for a few minutes.

Q When was your mother sick! A Quite a
number of times.

Q Between what dates—between the time you

left and the 26th of January, 1916! A Yes,
sir.
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Miss Octavia V. Irwin, cross.

Q That was a period of about eight months?
A She has been sick since that.

Q But I mean she was sick between those
dates? A Yes, sir; she was sick and so was I.

Q Very sick? A Quite sick; sometimes the
~oc’or come a couple of times.

Q Now, while your mother was sick and you
were sick, your brother would come there in the

morning? A Occasionally, when she was
sick.

Q How many days a week? A It would be
occasionally mornings; he would not come two
or three mornings in succession; in fact, he
would only come one morning—if she was sick
he would come.

A wouM come sometimes morning after
morning? A No, sir; he never came two moim

ings in succession; | don’t believe he Nhs there
more than three™ mornings all together while we
were there, and that was just for a few minutes,
just between trains.

Q Then he would stop there evenings? A
Sometimes two or three times a week, some-
times oftener, if mother was not well.

Q Would he spend an hour or so there?
A No, sir; just between trains.

Q Did you hear your brother testify? A
Yes, sir; he came on one train and went on the
next.

Q Always? A Yes, sir; | might say also,
that when my brother went for medicine for
mother, she was angry about that.

Q You left on account of some little argu-
ment or other, didnt you? A No, sir; it was
about the dog; she would not feed the dog; it
was a family pet.
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Miss Octavia V. Irwin, cross.

By the Court.

Q Did it become the duty of the wife to
feed the dog? A No, sir; | would gladly feed
the dog if | could get anything to feed him
with.

Q Did you hear any arrangements made
about her feeding it? A No, sir; | was per-
fectly willing to feed the dog; my brother told
me to go; he said perhaps things would be bet-
ter, and he did it for peace; and | was away
from Friday until Thursday, and the reason |
asked go back—I did not ask to go back, but
mother did not recognize me when | went out,
and so then | told my brother that my mother
must either come to me or I must go to her,
but that | would much rather her come to me.

Q Mrs. Irwin did not object to your coming
back? A | dont know.

Q She treated you all right when you got
back? A No, sir; | cannot say that she did.

Recess to 2 P. M.

A fter Recess.

MISS OCTAVIA V. IRWIN resumes the wit-
ness stand.

Cross examination (continued) by Mr. Mackay.

Q How did you get along with your brother
after he was married? A Well, at first, he
believed the things his wife told him; after-
wards he found out that she told him things
that were not so.

Q Afterwards he believed you? A After
he proved it to his satisfaction.

1Q
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William King, direct.

Q How about the little incident regarding
the scissors? A -1 told my brother, | told him
I wished he would stick them in me, | would
rather be dead than living.

Q You told your brother this? A Yes, sir.
ti'm% When was this? A | don’t remember the
Q Can you give us any idea? A No, sir.

Q You handed him the scissors and told him
to stick them into you? A | had the scissors
and | said to my brother that |1 wished he would
stick them into me, because | would be rather
dead than living.

Q What caused this? A | dont recall; |
did object to her calling my mother a liar; she
said that over and over again, “You’re a liar”;
and mother said, “Edna, 1 won’t allow you to
call me a liar”; and she said, “All the same,
you do lie.”

Re-direct examination by Mr. Whiting.

Q Was it anything that your brother had
done that brought up this incident of the scis-
sors? A | dont remember what it was about.

Q What was your brother’s treatment of
you? A He had always treated me well un-
til she came to the house.

The Court. It is immaterial.

WILLIAM KING, sworn in behalf of the de-
fendant, testified as follows:

Direct examination by Mr, "WIliiting

Q Where do you live? A East Rutherford.
Q How old are you? A 29.

Q Do you know Mrs. Irwin? A Yes, sir.
Q Have you known her long A Yes, sir.
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William King, direct.

Q How long? A About 14 years.
Q Intimately? A Yes, sir.

Q How intimately? A | was engaged to
her at one time.

Q Engaged to be married to her? A Yes,
Sir.

Q There has been some testimony in this
case in regard to Mrs. Irwin’s alleged temper;
she has been described as at times throwing
herself on the floor and kicking and doing such
things; have you ever seen her do that?

Mr. Mackay. Objected to.

The Court. How are you going to prove
this by this witness; it is pre-nuptial,, isn’t
it?

Mr. Whiting. | offer it on this ground;
that as this case has developed at least,
one of the important issues is the question
of the violence of the temper of this lady,
and Mr. Irwin, of course, has testified to
what he knows.

The Court. And you are going to prove
the engagement was broken off on account
of that?

Mr. Whiting. We can prove that.

The Court. It is going quite a distance.

Mr. Whiting. We are trying to get at
this fact.

The Court. You have got the mother and
the sister who was in the house all the time,
and she has testified in one particular in-
stance, the sister has, of violence—that was
the kicking on the floor.

Mr. Whiting. We have two incidents here
which are as clear as daylight.
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William King, direct.

The Court. | will let them go in, subject
to Mr. Mackay’s objection. This is prior
to the marriage, | understand?

Mr. Whiting. Yes.

The Court. | am in a state of great du-

A biety as to its competency, but I will allow
it to stand, noting the objection, and will
deal with it later.

Q What year was it, Mr. King, that you know
anything about her temper; you have told me
about two occasions; now, when were those oc-
casions, what year? A One was about six
years ago.

Q What was that occasion? A That was
the breaking of the engagement.

20 Q Who broke it? A We had an argument.

Q Who broke the engagement oft? A |
think she broke it off, yes.

The Court. 1 am in a state of great
dubiety on this, but I will admit it for the
present.

By the Court.

Q Why? A We all went to a ball game at

sq Oradell, a baseball match; I took my sister and

my mother in the machine, and on our way

home—Mr. and Mrs. Maples were there, and |

was unable to get them all in the machine to
bring them home, and she flew at me.

Q How did she fly at you? . A With her

tongue, right in the presence of all these people.

Futher direct.

Q What did she say? A | cannot exactly
40 tell you what she said.
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William King, direct.

Q What kind of voice did she speak in? A
Very loud voice—because | could not put them
all in the machine and bring them home.

Q What did she say? A | don’t remember;
it is eight years ago.

Q What happened then? A That happened
on a Saturday; | took her home, and then I
stayed away, and on the following Sunday night
her father called me up and wanted me to come
over there to see what | meant by using his
daughter so, staying away over Sunday; so |
went over there and asked him what she meant
by using me the way she did up at the ball
grounds.

Q What way did yon say she had used yon?
A | cannot relate what she said.

Q@ You went over there and yon had a con-
versation with her? A | went over Sunday
night.

Q What conversation did yon have with her?
A We had a pretty hot conversation.

Q How hot—what was it? A It is so long
ago that I cannot recall.

Q Were you hot? A Sure | was.

Q What was it about? A About the treat-
ment | had given her.

Q What happened in the course of your con-
versation at the house? A We argued about it.

Q Was Miss Maples, the complainant, angry
at the time? A Yes, sir.

Q What did she do? A She up and was
going to hit me, when Mr. Maples interfered.

Q What made you think she was going to
hit you? A She raised her arm.

Q What did you do? A | didnt do any-
thing; | asked her whether she was through,
and | walked out.
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William King, direct.

Q What did her father do? A He protected
me. He went over and took hold of her; she
had her hand raised ready to hit me.

Q Was there any other occasion when she
exhibited temper—you told me about two occa-
sions? A The other occasion was at a dance.

Q Where was the dance? A At Oradell.

Q How many were present? A There were
quite a few people present, and | danced with a
certain party.

Q You danced with a certain girl? A Yes,
sir, another girl, and she fainted.

Q Did she show any temper?? A | should
think that would be temper.

Q Fainting? A Yes, sir, under the circum-
stances.

Q Did she say anything to you before she
fainted? A No, sir, she just fainted; | was
not in the room at the time she fainted.

Q You don’t describe that as temper, do
you? A Not exactly temper.

Q What did you see her doing when you came
in the room? A Lying on the floor, | think
she was.

Q In the dance room? A Yes, Sir.

Q Was the room empty? A No, sir, there
were quite a few people present.

Q Was there anyone around her? A Yes,
sir, her father was there.

Q You did not see anything that led up to
her fainting? A No, sir.

Q You were dancing with the other girl? A
Yes, sir.

Father direct..

Q What happened after you saw her on the
fl°or? A 1 came in and immediately got the
rig and took her home.
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Fred. H. Konklin, direct.

Q Did yon have any conversation when yon
got her in the carriage? A No, sir.

Q Didn’t yon talk at all? A No, sir.

Q Not a word? A No, sir.

By the Court. A

Q All the way home? A No, sir. 10
Q Were yon engaged to her then? A No,
Sir.
Q What did yon attribute her fainting to—
jealousy of yon? A Yes, sir.

No cross examination.

FRED H. KONKLIN, sworn in behalf of the
defendant, testified as follows:

Direct examination by Mr. Whiting.

Q You live in Oradell? A Yes, sir.

Q Yon know Mr. and Mrs. Irwin? A Yes,
Sir. *

Q There was some testimony this morning
about Mr. Irwin being urged to come back to
Oradell after he had separated from his wife
and gone away; do yon recall that? A Very
well, yes, sir.

Q Do you remember joining with the other
neighbors in requesting him to come back? A
Yes, sir.

Q In what form was it that yon expressed
that?

Mr. Mackay. Objected to.
By the Court.

Q What did yon do about it? A | joined
with the others in urging him to come back; |
signed the petition for him to come back.

Q@ When was this, do you recall? A 1 think 40
it was in the early summer of this present year.
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Fred. H. Konklin, direct.

Q Would the petition itself refresh your
memory? A Yes, sir; my signature is on there.

Q I&that it? A Yes, sir; that is mine.

Q When was it? A In June, in the early
summer, last summer.

Q Where do those people live that signed
that petition?

Mr. Mackay. | object to this evidence; |
don’t see what materiality it has.

The Court. People outside of the fam-
ily might have different views and differ-
ent affections and different friendships.
There is nothing here that indicates that
this man is not a reputable man; we are
not trying that* issue at all. The question
is, how is he in the household; Mr. Mackay
objects to this evidence.

Mr. Whiting. Here is a man who is a
defendant in an action which results from
his overt act, a thing which unexcused is
certainly reprehensible.

The Court. Oh, yes.

Mr. Whiting. The defense which he has
endeavored to set before your Honor is of
such a nature that it deals in the elusive
qualities of human nature and character,
and | believe that sitting as the Chancellor,
as your Honor does, that this evidence,
while it does not prove anything against the
wife, tends, in a practical sense, to corrobo-
rate .the view that we have that Mr. Irwin is
a man who would not leave his wife except
for good cause.

The Court. Here is a document which
anyone might go out and get signed.



Fred. H. Konklin, direct.

The Witness. | would not sign a peti-
tion like that for everybody.

The Court. | think it is immaterial and
incompetent testimony. If this man knows
anything about the internal troubles there,
I would like to hear about it.

Q I will ask you if Mr. Irwin in any way
was cognizant of the preparation of this paper of
petition before it was sent to him? A | believe
not.

Mr. Mackay. | object to that.
Q Did he solicit you to sign it? A No, sir.
Mr. Mackay. | object to that.
By the Court.

Q How long have you known him? A Ever
since he came to Gradell, seven or eight years
ago.

Q How long have you lived there? A 13
years.

Q Do you know his wife? A Yes, sir.

Q How long have you known her? A Prior
to that time.

Q Have you ever been to their house? A
Yes, sir, shortly after their marriage.

Q How was their situation then, as far as
you observed? A Nothing different from any
other home.

Q They seemed to be pleasant at that time?
A Yes, sir.

Q The mother and sister were there then,
as far as you recall? A | could not really say.

Q And you have not seen any quarrels or
controversies, or heard any between the parties
then? A | heard a great deal.
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Fred. H. Konhlin, direct.

Futher direct.

Q Have you ever heard Mrs. Irwin’s char-
acter discussed with respect to the question of
her temper?

Mr. Mackay. 1 object to that.

Mr. Whiting. | think the real question
is: Is the reputation of this witness ma-
terial; | think that is corroboration. We
have specific acts testified to by Mr. Irwin,
but those will not stand without corrobora-
tion. There is further evidence which has
yet to be produced in corroboration; this
witness is not corroborating those specific
incidents, but it occurred to me, that if the
woman’s reputation was discussed and she
was known to have a bad temper in the
community, that would be material.

The Court. The objection will be sus-
tained.

By the Court.

~Q Do you live near these people? A Yes,
Sir.

Further direct.

Q Have you noticed any change in Mr. Ir-
win’s health since his marriage? A Decidedly,
yes, sir.

Q Describe to the Court what you know in
respect to that. A Previous to Mr. Irwin’s
marriage we exchanged pleasant greetings al-
most every morning, at least, whenever we met,
a little daily joke, you know what usually goes
on, but a few months after he was married, |
noticed that he was nervous and absent-minded
and ceased to exchange those little pleasantries.
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Fred H. Konklin, cross.

Q Do you commute? A Yes, sir.
Q He commuted with you? A Yes, sir.

Q Whom have you known the longer, the wife
or the husband? A | have known the husband
more intimately, although with Mrs. Irwin we
have attended the same church and the same
choir.

Q Are you on friendly terms with both? A
Yes, sir, so far as | know; there is absolutely
nothing that we have ever had a disagreement
over.

Q Did you notice anything in Mr. lrwin’s
appearance— A | should say he lost weight
and lost color.

Q Have you noticed him since he has come
back to Oradell? A Yes, sir, he appears to be
more like he was before he married.

Q You are married? A Yes, sir.

Cross examination by Mr. Mackay.

Q Of course, after he left his wife you did
not see him for a while, or did you see him? A
I happened to meet him once or twice in the
train,

Q How long after he left his wife? A |
should suppose it to be a month or six weeks.

Q He appeared all right then? | | cannot
say that he did; he is a man who took his
troubles very much to heart, more so than the
ordinary man would.

Q How are you deciding that now? A By
my own standard.

Q Are you judging by what he said or by his
color and weight? A By his appearance.

Q You are not an expert in that line? A
No, sir, not at all.
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Charles C. Hayes, direct.

By the Court.

Q What is your business? A | am an ex-
porter.

CHARLES C. HAYES, sworn in behalf of the
defendant, testified as follows:

Direct examination by Mr. Waiting.

Q Where do you reside? A Oradell, New
Jersey.

Q How long have you lived there? A | have
lived there for eight years.

Q You are a family man? A Yes, sir.

Q State what your business is? A | am in
the silver business.

Q And you know Mr. and Mrs. Irwin? A
Yes, Sir.

Q Are you one of the gentlemen who signed
the petition that has been spoken of? "A  Yes,
Sir.

Q Did Mr. Irwin ask you to sign that? A
No, sir.

Mr. MacJcay. Objected to.
The Court. Objection overruled.

By the Court.

Q How long have you known Mr. and Mrs.
Irwin? A | have known Mr. Irwin for, pos-
sibly, five or six years.

Q Have you known Mrs. Irwin for just as
long? A No, sir.

Q Have you ever been at their home? A
No, sir.

Q Have you ever been in their company when
there has been any controversy between them?
A No, sir.
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Mrs. Catherine Ackerman, direct.

Q Did you notice anything in Mr. Irwin’s
appearance or actions after his marriage, which
gave you an idea as to his physical condition?
A Well, there was a slight difference in his
general manner, | thought, after he was mar-
ried, and | think that about the time—

Mr. Mackay. Objected to.

A Well, I have heard the dog was killed, and
that is the first notice | took of any depression.

Q Did you notice him afterwards? A Yes,
sir, it appeared to be a permanent condition;
Mr. Irwin, on his way to business, had to puss
my home, and | spent quite a little time in my
garden in the morning, and | would greet him
frequently, and a period came along, after his
marriage, that he would pass in a more or less
abstracted manner and pay very little atten-
tion to me; | thought, perhaps, it was something
personal on my part.

Q Did you ask him? A No, sir, it was not
serious enough for that; | thought, perhaps, it
was a grouch; | noticed Mrs. Irwin only after
their marriage—

Q Did you notice whether she was depressed
after their marriage? A | did not pay any
attention to her general demeanor.

Q You were just neighbors? A Yes, sir.

Q You were not an intimate friend of Mr.
Irwin? A No, sir.

No cross examination.
MRS. CATHERINE ACKERMAN, sworn in
behalf of the defendant, testified as follows:
Direct examination by Mr. Whiting.
Q You live in Oradell? A Yes, sir.
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Mrs. Catherine Ackerman, direct.

_ How long have you lived there? A About
eight years.
Q You are in some business? A | am as-
. sistant probation officer in Hudson County.

Q How long have you occupied that position?
A Twelve years.

10 Q Did you come to known Mr. and Mrs.
Irwin? A | have known Mr. Irwin and fam-
ily since 1907.

Q That is when they first came? A No,
sir, I met them first at River Edge, they
boarded at River Edge in 1907.

Q And you have known them since then? A
Yes, Sir.

Q Were you there at their house much; are
you what you might call intimate with them? A

20  With his mother and sister I am, yes, sir.

Q I will ask you if you have noticed any
change in Mr. Irwin’s appearance or actions
since his marriage?

Mr. Mackay. Same objection.
The Court. Objection overruled.

A In November of last year I met Mr. Irwin
at the station, and I noticed his general health—
at least, he looked entirely different; and I
30 spoke to him. He looked depressed; | spoke to
him and he did not answer, and that was very
unusual.
Q Hid you ever see him after that? A |
did not see him after that until the latter part
of January or early in February, at his home,
in River Edge; | stepped in to see his mother,
who was not very well, and he looked very much
depressed.
Q How does he seem now? A He seems
40 to be very much better, but | still think he is
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Mrs. Catherine Ackerman, cross.

nervous, but his general health seems to be much
better, that is, he looks better.

Q Did you notice his face or his color that
morning you saw him at the station? A |
thought he was very much depressed; he looked
as if he had the weight of the world on his
shoulders; that is as nearly as | can express it.

Q Do you know Mrs. Irwin2 A Yes, sir.

Cross examination by Mr. Mackay.

Q What date was it when he looked as if he
had the weight of the world on his shoulders?
A The latter part of November, around Thanks-
giving.

Q You say he has not entirely recovered yet
in his appearance? A He looks better.

Q What part of the weight of the world
would you say was on his shoulders now? A
| think he is simply nervous.

Q Did you ever see any quarrels between
Mr. and Mrs. Irwin? A No, sir.

Q Have you noticed any change in Mrs. Ir-
win’s physical condition? A | don’t see enough
of her.

Q How often have you visited at Mr Irwin’s
home? A Maybe four times a year; at that
time his mother was ill.

Q You visited there at different times this
year? A | have been to the house once since
they came back to'Oradell.

Q And before they came back to Oradell,
while they were living at River Edge? A
While they were living at River Edge, not moi"e
than three times this year; not more than four
times in all.

Mr. Whiting. | have the testimony of
Mr. Black stenographically reported.

10

40



176
Dr. C. A. King, direct.

(This witness was later produced and
testified, and the discussion that ensued be-
tween counsel and Court is cut out.)

The Court. Bring the witness here Mon-
day, then.

1Q Defendant Rests.

REBUTTAL.

DR. C. A. KINO, sworn in rebuttal, testified as
follows:

Direct examination by Mr. Mackay.

~Q You are a practicing physician? A Yes,
. Sir.

Q You are located where? A Oradell.

20 Q You have been practicing how long? A
Nine years.

Q You heard Dr. Levitas testify on the wit-
ness stand? A Yes, sir.

Q As to Mrs. Irwin getting out of bed and
yelling that she did not want him any more? A
| heard that, but I was not there at the time.

Q You heard the doctor testify that way? A
Yes, sir.

Q Do you remember about that time whether

30 °r not you attended Mrs. Irwin? A Yes, sir,
I was called there that morning; it was a Sun-
day morning about the 15th or 16th of October.

Q And where did you find Mrs. Irwin? A
On the sofa, in the parlor of the house.

Q Was she able to get up? A No, sir, she
was very limp and relaxed.

Q So that she was not able to get up on her
feet? A Not at that time.

Q What was the trouble with her; what was

a0 her condition? A You mean leading up to it?
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Dr. C. A. King, direct.

Q What was her condition? A She was in
a sort of semi-conscious state.

Q Did you examine her? A Yes, Ssir.

Q What did you find? A | found a weak,
thready pulse, which was relaxed and apparently
as a person would be in a semi-conscious condi-
tion. | tried to brace her up with stimulants,
and after a little while she was able to talk to
me, and in the course of, perhaps say one-half
or three-quarters of an hour, we were able to
get her upstairs.

Q Who? A Her father and myself.

Q Did she walk? A She walked with our
assistance; she was not able to stand alone, she
could not stand alone; she reeled, and undoubt-
edly would have fallen if we had not held her.

Q Was that before Dr. Levitas was there? A
Yes, Sir.

Q And then -Dr. Levitas was there after
that? A Yes, sir.

Q AnNd then Dr. Levitas spoke about her get-
ting out of bed? A Yes, sir.

Q How long after Dr. Levitas was there, was
it that you were there again? A | did not go
in again until the evening of that day.

Q Do you remember when Dr. Levitas said
he was there? A Yes, sir.

Q Do you remember what Dr. Levitas said?
A Yes, sir.

Q How long after Dr. Levitas got there did
you visit? A | went there about seven hours
afterwards.

Q At that time was she in a condition to get
out of bed?

Mr. Whiting. Objected to; that is calling
for a conclusion; however, I will withdraw
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Dr. C. A. King, cross.

the objection; | don’t think it makes any
difference.

Q Was her condition such that she could
have gotten up? A | think she could have
gotten out of bed, but she did not.

Cross examination by Mr. Whiting.

Q Had you ever attended her before? A
Yes, sir.

Q Had you found her in that condition be-
fore? A No, sir.

Q Do you know what brought her into that
condition? A Not from personal knowledge;
simply that | was told that Mr. Irwin had gone
out that morning and had not returned, and he
came in while | was there.

Q And what happened when he came in? A
He went over to her and seemed to be some-
what exercised over her condition and spoke to
her very kindly—

Mr. Machay. Who was this?
Mr. Whiting. Mr. Irwin.

~A | think he helped to get her upstairs that
time.

Q You don’t know whether or not there had
been an exhibition of temper by Mrs. Irwin
just prior to her getting into this state? A |
don’t know; when | first went to Oradell about
seven years ago—

Q How many times have you called upon her
professionally? A | was going to say that
previous to that time, between, | had attended
her, and then for a time | was not in attendance.

Q How many times? A | cannot tell you—
a period covering six years, but since she was
married | saw her in August of 1915; | saw



Dr. C. A. King, re-direct.

her several times, probably five or six times, in
October; and | also attended her from the 25th
of January this year up until the present time.

Q You have rendered Mr. Irwin a bill for
services? A Yes, Ssir.

Q It has not been paid? A No, sir.
Re-direct examination by Mr. Mackay.

Q Did Mrs. Irwin exhibit any temper? A
I have never seen any.

Q Never? A No, sir.

Q Not all the time you attended Jier? A
Never.

Q Which extends over a period of six years?
A Yes, sir. *

Re-cross examination by Mr. Whiting.

Q How often during the six years have you
seen her? A | cannot be explicit as to that,
but professionally and socially, probably 100 or
more times.

Q You dont know whether she has a bad
temper or not? A | have never seen it.

Q You don’'t know whether she has one or
not? A No, sir; my experience has been
pleasant.

Q Aside from that, you don’t know? A |
do not.

Q Isn it possible that she might have a bad
temper without your knowing it? A Yes, sir.

Re-direct examination by Mr. Mackay.

Q You say you have even met her socially?
A Yes, sir.

Q At dances? A At various little affairs
that we have had in the town.
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Edmund Maples, direct.

Q Yon never saw any exhibition of temper on
her part? A No, sir.

Re-cross examination by Mr. Whiting.

Q Do yon call it an exhibition of bad temper
if she ran np to her hnsband and pounded his
arm black and blue, and he just stood there;
would you call that an exhibition of temper?

Mr. MacJcay. Objected to.
The Court. Objection sustained.

Q What would you call an exhibition of
temper—

The Court. Does he know anything about
this black and blue business?

Mr. Whiting. It is in evidence.

The Court. He has made no impression
ﬁérall on the mind of the Court in regard to

Mr. Whiting. | will take that statement
of the Court.

EDMUND MAPLES, sworn in rebuttal, testified
as follows.

Direct examination by Mr. Mackay.

Q Where do you live? A Oradell, New Jer-
sey.

Q How long have you lived there? A For
27 or 28 years.

Q The complainant is your daughter? A
Yes, sir.

Q Is she living with you now? A No, sir.

Q She has been living with you? A Yes,
sir; prior to her marriage.

Q And after the marriage did you visit the
~oine of your daughter and her husband? A
Yes, sir; on several occasions.
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Q Can yon tell the Court of any conduct on
the part of either of the parties in this case? A
Yes, sir; there were several occasions that Mr.
Irwin and my daughter would come over to the
house; on other occasions he would come over
and cry and say how his sister was abusing him,
and, of course, my daughter also; and one occa-
sion in particular they came over there and said
that they were going to go away from Oradell
or put the mother and sister out; | begged him
not to do anything to his old mother; to stick
to her and do what he could, in fact, I went over
to the house and spoke to the mother and sister,
and | fixed everything up very comfortable and
nice; it was very near Thanksgiving; | told
them to think of Thanksgiving and become good
friends, and we invited them over to the house,
and they came over for Thanksgiving dinner, the
mother and sister over to my house, and they
had Thanksgiving dinner; that was 1915; that
was before the baby was born.

By the Court.

Q The last year they lived together? A It
was 1914.

Q And you say Mr. Irwin came over to your
house? A Yes, sir.

Q And complained about his sister? A
Yes, Ssir.

Q Now, when was the first time that he came
over, how long after your daughter’s marriage?
A Well, she was married in June; this must
have been in October, the first time; and the
second time in November, | think; I am not
certain about that, but I know they came in
November; that was the time | went over to
the house to try to settle matters up.
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Edmund Maples, direct.

Q Did Mr. Irwin say what the trouble was?
A He said that his sister was abusingihim and
his wife and he could not stand it.

Q In what way did he say? A He said
they were cutting up in some way ; he said they
could not get along with the sister.

Q How long after they told you this was it
that you saw the sister—how long after Mr.
Irwin told you this was it that you saw his
sister? A | went over there on a Sunday,
if 1 am not mistaken, the following Sunday, and
saw the mother and sister both together.

Q And was Mr. Irwin there at the time? A
He was there.

Q And what did you talk about? A Well,
we talked about their trouble.

Q What was it? A The trouble that they
could not get along together; Miss Irwin was
trying to do things that disagreed with what my
daughter wanted to do; she was supposed to
have charge of the house, and she was aggravat-
ing her and he knew it, and he did not approve
of it, and on several occasions he came over to
the house in that way, saying that they could
not get along and they threatened to move away.

Q Now, after that Thanksgiving, do you know
of any more trouble? A  "WAHly. there was
trouble all the time.

Q Did you know of anything? A Well, I
did not go over there to fix up any trouble.

Q Did you see Mr. Irwin at all? A Yes.
sir; he used to come over regularly with my
daughter once or twice a week, sometimes three
times a week, to visit; and every time he came
over there he cried and complained about his
sister's treatment.

Q He always cried? A Yes, sir.
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Q Do you remember anything after Thanks-
giving that he said abont his sister? A No,
sir; 1 do not; I don’t remember anything. Of
course, this was going on; it worried me a
great deal; | knew they were not happy.

Q You knew who were not happy? A My
daughter and Mr. Irwin over in that house;
they both complained.

Q And it was due to what? A To his
sister.

Cross examination by Mr. Whiting.

Q Mr. Maples, you heard that the trouble was
on account of his sister, didn’t you? A Yes,,
sir; | did.

Q Did things improve after the sister went
away? A Well, there did not seem to be so
much trouble; there did not seem to be so much
trouble there; they seemed to be a little happier.

Q Inwhatway? A They seemed to be more
contented; there were no complaints as far as |
could see.

Q Isnt it true that Mr. Irwin and your
family ceased to be on good terms? A Yes,
Sir.

Q So that when you say that they seemed
to be more happy, that was not from any com-
munication that you had from Mr. Irwin, was it?
A No, sir; not exactly.

Q Now, you were not visiting at the house
after that, were you? A Oh, yes; we were.

Q Although you were not on good terms
with Mr. Irwin? A Mr. Irwin was not on good
terms with us.

Q But you still continued to visit his house?
A Visited my daughter.

Q How often? A Maybe once or twice a
month.
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Q And Mr. Irwin was there? A On several
occasions he was.

Q AnNd there was no complaint as to the con-
ditions after the sister went away? A Well
I don’t remember any complaints, that is, except
from my daughter; what do you mean, repeat
that again.

Q The daughter went away for awhile and
came back, didn’t she? A Miss Irwin—yes.

Q Then she went away and stayed for good?
A Yes, sir.

Q Now, after she went away and stayed
for good, | ask you if you know whether things
were better, happier, with Mrs. and Mr. Irwin?
A No, sir; they were not.

20 N Well, it was not the daughter—it was not
the sister, Miss Irwin that made the trouble
then? A | dont know about that; the sister
was not living at the house, but I know they
were not happy.

Q So that they were not happy, although the
sister was not there at that time? A That is
right.

Q And there was unhappiness? A Yes, sir.

Q You dont know what the trouble was? A

30 Only what my daughter told me; he was not
friendly with us.

Q What was the cause of the trouble between
you and Mr. Irwin? A | don’t know; the
trouble began after the baby was born; there is
where the trouble was.

Q Everybody was happy in the family until
the baby was born? A All except the sister.

Q How did he exhibit his unfriendliness to-
wards you? A Well, I will tell you—I have al-

40 Ways thought a good deal of Mr. Irwin up to
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that time, when his actions were such that he
disgusted me in his actions as a man.

Q Yon thought it was unmanly for him to
cry? A He did not act the man in a great
many things; crying was one thing; and the
way he did things was not manly, not as another
man would do; and after the baby was born
there was a coolness because of Dr. Levitas, de-
cision on the baby’s death.

Q Your daughter does not live with you
now? A No, sir; she does not live with me.

Q With whom is she living? A With my
other daughter, Mrs. Smith.

Q Now, Mr. Maples, there has been more or
less said about your daughter’s temper in this
case; | would like to ask you fairly just what
you have to say about that? A What do you
mean—about the charges?

Q No; you are her father, and you know her
well, and | want to know what your idea is
about her temper, whether she has a violent
temper or not? A She has no violent temper;
upon my oath | know her, and she has no
violent temper, except when she is driven to it;
she may have a violent temper when she is
driven to it; there is nobody in that town that
can testify that she has ever done anything
violent by her temper.

Q Unless she is driven to it? A | have a
temper if | am driven to anger; | have a cer-

tain temper, but she has never had a violent
temper.

Q But you don’t pound people just because
they won’t argue with you, do you? A Well,
there are certain ways of.getting to you; there
are certain ways of angering people.

"0

30

40



i+

20

3q

40

186
Edmund Maples, cross.

Q Do you think Mr. Irwin is that kind of a
man? A | know he is.

Q What do you base that statement on? A
Well, he is not straightforward, he is not manly.

Q What do you prove that by, what experi-
mme? A Well, he has testified here himselff
he is cowardly in a way.

Q That is what you mean by being unmanly?
A There are a great many other things—that
is, in the way he has done and tried to do
things, and | dont believe that his actions—

Q Tell us what those things are. A Well,
I dont think he is manly to do what he has
done in the way he has handled this case even;
| wanted to go to work and have this thing
settled; 1 hired Mr. Van Buskirk, of Hacken-
sack—I hired Mr. Van Buskirk.

Q You tried to have it settled? A Yes,
sir; and he promised he would make an en-
gtagement with Mr. Van Buskirk, and he broke
it.

Q Is that one of the evidences of being un-
manly? A Yes, sir.

Q You have told us that his crying is one
thing; and about an attempt to settle this case
as another thing, as evidence of being unmanly.
Now, can you give us any other instance? A
Well, 1 cannot recall; 1 cannot recall incidents
just now.

Q Can you recall anything beside the two
things that you have just mentioned, namely,
his crying and his conduct in this case, as you
call it, anything which would drive your daugh-
ter into a bad temper; you said she would not
have a bad temper unless she was driven to it;
now, what will you say occasioned her to have
a bad temper besides such things as you have
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already mentioned—anything that Mr. Irwin did
or did not do; what would you say? A | don't
know.

Q Well, now, did yon hear your daughter
testify that she did pound his arm? A Yes,
sir.

Q Did I understand that that was one of the
occasions when you think she was driven to
that temper? A Yes, sir.

Q@ Now, what drove her to do that? A
Well, my son was there; in fact, | was down to
Asbury Park at the time; she invited my son
there.

Q You heard her state what your son said
about Mr. Irwin being too old; your son told
Mr. Irwin in his own house, that he was too
old? A Yes, sir.

Q Then there followed the incident about
the pounding of Mr. Irwin’s arm by your
daughter? A Yes, sir.

Q@ Now, what was there that drove your
daughter to the temper? A | was not there.

Q Did‘you hear your daughter’s testimony
about her temper herself? A | heard it.

Q And did you hear her say, | think, in sub-
stance, that at times her temper was such that
in her weakness she did fall down on the floor?
A | did not hear her say that; she has, at
times, fainted.

Q And she made that statement in connec-
tion with questions as to her temper, didnt she?
A No, sir; she did not.

Q You mean that she has some physical
weakness that causes her to faint? A She has
at times fainted, without having a passion.

Q And you think that will explain these inci-
dents that have been testified to that she fell on
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the floor? A If she fell on the floor, she
fainted.

Q In yonr experience, has she ever fallen
on the floor in a faint? A She has fallen right
down in a heap; | have known her to do that
about four times.

Q When was the first time? A When she
was taking communion at the church; she went
off into a dead faint.

Q When was the next time? A  Several
times at the house she has fainted.

Q Nothing caused it? A No, sir.

Q No excitement? A No, sir; none that |
know of.

Q Would you think that having a tussle
with her husband over the possession of this
nail file after a quarrel, or in connection with a
quarrel, would you think that would occasion
her to faint? A How do you mean.

Q The quarrel and the excitement and the
tussle, and the breaking of this nail file.

Mr. Mackay. Objected to.

The Court. Objection sustained; that is
calling for a conclusion on his part.

By the Court.
Do you remember when the separation

occurred? A Yes, Ssir.

Q And where did your daughter live then?
A She stayed right at the house.

Q Do you remember your daughter's, illness?
A Yes, sir.

Q How long was she ill in the house? A
For about a month, as far as |I remember; she

40 tad typhoid fever.
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Re-direct examination by Mr. Mackay.

Q Were yon there! A Yes, sir; | went
over there and lived there for about two weeks.

Q Right after Mr. Irwin left? A Not right
after; | went over there to stay because there
were only two there, and | thought it better for
me to go there and stay with them in case any-
thing happened.

Q And during the two weeks you were
there, did Mr. Irwin appear on the scene at all?
A No, sir.

HAROLD E. MAPLES, sworn in rebuttal, tes-
tified as follows:

By the Court.

Q You are a brother of the petitioner here?
A Yes, sir.
Q You know both parties? A Yes, sir.

Direct examination by Mr. Mackay.

Q When was this that you were at the
house of your sister and Mr. Irwin at the time
of the trouble? A It was in the last part of
August, about the last of August.

Q What year? A 1915

Q After the baby was born? A Yes, sir.

Q And were you in the house that day? A
I was.

Q During the entire day? A No, sir; not
during the entire day.

Q What time did you get there? A | was
there all night; | stayed there Saturday night
and had my breakfast there and my dinner, and
immediately after dinner | left; I went off and
came back before supper, and I had my supper
there.
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Harold E. Maples, direct.

Q When you came back before supper, was
Mr. Irwin there? A Not that | recall.

Q Do you remember his coming in? A
Yes, sir.

Q And was there some trouble there? A
Not that | heard; my sister would talk to me
and he would not have anything to say; he
turned his head with a sarcastic look.

Q Was that the night that he put you out?
A Yes, sir.

Q How were you put out, what happened?
A My sister would talk to him; he would not
have a thing to say; we were sitting on the
porch and she left and went inside, and he
started to tell me his troubles, the troubles
he had with my sister, and | said, “ From what
I can see, it looks one-sided,’” that it looked to
me as if it was his fault, and | told him while
we were on the subject, that I would like to have
him tell me out and out what he had against
my mother and father, and he could not tell me.

Q What did you say then? A | told him
he should tell me, and he said he would not tell
me; he said he would not argue with me, and |
told him he could not.

Q Then what happened? A He told me to
leave the stoop; | was sitting on the porch at
the time, and he told me to leave.

Q During the time you were talking with
him, did your sister come back? A She did.

Q Was there any more trouble between them
while you were there? A Not while | was on
the porch.

Q Then you left? A 1 did not leave until
he went upstairs and came down and told me to
leave, and | told him if he wanted me to leave
in any hurry, he could put me off the porch.
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Q Did lie put you off? A He did not put
me off.

Q Did you get off? A Yes, sir.

Q Was that the last you know of that? A
Yes, Sir.

Q You don't know anything about what
happened to your sister afterwards? A 1 do
not; |1 was not there.

Q You did not come back again after that?
A No, sir.

Q Was that the last time you visited the
house? A While he was there, yes, sir.

Q Were you at the house when your sister
was ilI? A 1 called on several occasions to see
her, and she was sick.

Q What was the trouble? A She had ty-
phoid fever.

Cross examination by Mr. Whiting.

Q How old are you? A 25

Q When this happened on the piazza at Mr.
Irwin’s house, you were how old? A 23

Q Do you recall telling Mr. Irwin anything
about his being too old at that time? A | do,
yes, sir.

Q Well, you have not told that part of the
conversation, have you? A No, sir.

Q Will you state that part of it? A At
the time that | asked him to tell me what he
had against my mother and father, he told me
he would not; he got up and turned his hack
to me arid started to cry, and | said, “1 wish
my sister had married a man and not a baby.”

Q What else did you say? A | cannot re-
call anything else | said.

Q | call your attention to something being
said by you about his being too old? A | said
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Harold E. Maples, cross.

I wished my sister had married a young man,
not an old man.

Q Can you think of anything else you said
to him on the porch that night! A Not unless
you call it to my mind.

N Then you told him if he wanted you to go,
he would have to put you out? A | did not say
that.

Q Why did you use all this language to Mr.
Irwin; do you talk to your elders like that very
often? A What language do you refer to?

Q Your remarks that you wished she had
married a man, and your remark that he was
too old, and your remark that if he wanted you
to leave his piazza, that he would have to put
you off, or something like that; do you talk
to people like that very much? A | do not,
no, sir; 1 did in that case, though.

You have a little temper yourself? A
| certainly have.

Q Your sister has not any temper, has she?
A Not a violent temper.

Q Just an ordinary temper? A Every nor-
mal person has one sort of a temper.

Q You have made some study of it? A |
have not.

Q Do you consider her temper a normal ter
per? A Not exactly; | said a normal person
has some temper.

Q She has some temper? A A small tem-
per.

Q She has a little temper? A Yes, sir.

Q You have a big temper? A Not neces-
sarily, no, sir.

The Court. What difference does it
make?
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Q When yon were making these remarks to
Mr. Irwin, | understand that all he did was to
turn away from you and he would not argue
with you, is that right? A Well, he said a
few words back to me, the substance of which
I cannot recall now; he got up from the chair
after he told me to leave; he started to wave his
hands and turned on the lights, and said, “ This
is my house,’” and he left the house and took
a walk around the block.

Q Were you there as his visitor? A | was.

Q At his invitation? A The invitation was
extended through my sister.

MRS. EDNA Q. IRWIN, recalled in rebuttal,
testified as follows.

Direct examination by Mr. Mackay.

Q You heard Dr. Levitas testify? A Yes,
Sir.

Q He said you jumped out of bed? A Yes,
Sir.

Q Did you? A No, sir.

Q Did you tell him you did not want him any
more, as you had Dr. King? A Yes, sir.

Q And when you told him so that day, were
you violent or in a temper at the time? A
Most certainly not.

Q And when you told him that, did you have
him come again after that? A No, sir; | did
not; while I was sick | understand that Mr. Ir-
win went for things and ’phoned for him while
Dr. King was attending me, and Dr. Levitas
had made such serious charges against me, that
| felt I did not want to have him again.

Q Did you say that sometimes you attempted
to draw a knife on your husband? A 1 did
not.

10

20

30



10

30

40

194
Mrs. Edna G. Irwin, cross.

Q You never did? A | certainly did not.
Cross examination by Mr. Whiting.

Q There had been some trouble that morn-
ing at the time Dr. Levitas and Dr. King came?
A Yes, sir, | went out in the yard and when |
came back | found them gone.

Q There had been a quarrel, hadn’t there?
A Yes, sir.

Q Didnt you tell Mr. Irwin that morning
that you would lead him a dog’s life? A |
said he had been leading me a dog’s life and
that 1 would lead him one if | stayed.

Q And subsequently, when Dr. Levitas was
there, you called down to your husband to tell
Dr. Levitas what the trouble was between you,
didn’t you? A No, sir, | did not.

Q Nothing like that occurred? A 1 said
if he has anything to say, to come out and say
it before me.

Q And your husband said, “My wife said
this morning that she would lead me a dog’s
life, and | went out of the house?” A No, sir,
| dont recall it in that way; | told him if he
had anything to say to come up and say it
before me, and he said that he needed medical
attention.

Q Nothing was said about a **dog’s life ?” A
No, sir.

Q When was that mention made? A It was
not in the presence of anyone, that | recollect.

Q Tell us just what was said? A | dont
recall just exactly what was said; | know I
did say that he had been leading me a dog’s
life and | would make him lead one.

Q You made him understand that morning
that you would lead him a dog’s life, did you,
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eh? What did you mean by that; were you
angry at the time? A Mr. Irwin did every-
thing underhanded as far as | could see.

Q State what he did underhanded? A He
never conversed with me.

Q What else did he do underhanded?

Mr. Machay. Objected to as not cross
examination.

The Court. It is not cross examination.

Q@ Now your husband, after you made that
remark about leading him a dog’s life, went out
of the house, didnt he? A Well, he went out
that morning, yes, Ssir.

Q Was it before you made this remark or
not? A No, sir, it must have been afterwards.

Q How long after? A After he had had
his breakfast, and | had washed on Saturday
and | was out taking in the wash, and | went
out and | looked all over the house looking for
him, and | concluded he had gone off.

Q This was not a mere pleasantry when you
said you were going to lead him a dog’s life?
A No, sir, | acknowledge there must have been
something that led up to it, but I don’t recall
what it was.

Q Was it anything that Mr. Irwin did? A
He must have done something.

Q He always did something when you got
angry, didn’t he? A Positively, 1 did not get
angry over nothing.

Q The main thing that made you angry was
his refusal to argue with you? A There are
things in the home where two heads are better
then one evey time, and | got no satisfaction
from him one way or the other; | was there
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simply as a housekeeper, and in my estimation
that is not married life.

Mr. Whiting. | offer this nail file in
evidence.

Mr. Mackay. | want to offer this paper-
cutter and also want to offer those papers;
the statements relative to the stock of the
Southern Railway and the Erie; those are
the Henry Clews’ statements. And also the
statements of the withdrawal of the money
from the Building and Loan in Hacken-
sack; and also the Oradell statement, when
it is produced.

The Court. All right, come in Monday
and bring Mr. Black to testify. However,
I shall be here any day next week, except
Friday.

Continuation of the taking of testimony in
the above-entitled cause, at the Chancery Cham-
bers, Jersey City, New Jersey, on the twenty-
eighth day of November, 1916, before Hon.
Vivian M. Lewis, Vice-Chancellor.

Same appearances as before noted.

EDWARD G. BLACK, sworn in behalf of the
defendant, testified as follows:

Dxrect examination by Mr. "Whitmg.

Q Mhere do you live? A Hasbrouck
Heights, Bergen County, New Jersey.

Q State your age? A 1 shall be 80 next
week.

Q Do you know both Mr. and Mrs. Irwin,

the complainant and defendant in this case? A
Yes, Ssir.
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Q You have known the defendant how many
years? A About 30 years or more.

Q Intimately? A Yes, sir.

Q You had business relations with him? A
Yes, sir.

Q In what connection? A As a clerk, |
believe, in a factory business that I owned, and
also as related to property that I own.

Q What was the name of the business you
speak of? A The Hoole Machine and Engrav-
ing Works.

Q What did he do? A It was principally
property on the corner of Prospect and Wash-
ington street, Brooklyn, New York.

Q Mr. Irwin did what for you? A He
rented the premises partly in the latter part of
the term for his own use, and also collected the
rents from other tenants.

Q When did you first meet Mrs. Irwin? A
Shortly before their marriage; I should say, per-
haps, two months; that was in June, 1914, |
believe.

Q They called upon you at your house? A
They called at my house on me, a friendly visit;
Mr. Irwin introduced his bride that was to be.

Q When did you next see Mrs. Irwin? A
Not until sometime after the marriage; | should
say about one year.

Q Where was that? A It was a year ago.

Q Where was that? A At my home in Has-
brouck Heights.

Q WTwo was present at that meeting? A Mr.
and Mrs. Irwin and myself.

Q Anyone else? A No one else.

Q Had you sent for them to come to you? A
No, sir, they came to me unexpectedly and made
an afternoon call on a Sunday.
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Q State what was said, so far as you can
recall it. A Well, as | remember it, Mrs. Ir-
win said she wanted to talk over her affairs,
and she asked James to state the reason of their
call, James being Mr. Irwin; Mr. Irwin said
that he did not want to involve me in any do-
mestic troubles, and that he had no complaints
of his own to make. 1 told him that I did not
want to mix up in their domestic troubles, but
if they stated their affairs to me and | could
help them smooth out the difficulties, 1 should
be pleased to do it. Mrs. Irwin said to begin
with, that she had wanted her husband to sell
his property in Oradell and move to New York,
and that James was unwilling to do it. | said
I thought it would be advisable to do that, if
that would smooth out the difficulties and trouble.
James said, “1 will try to sell the property.”
Mrs. Irwin said afterwards, “Well, another
trouble is, when | do things in a temper James
holds them up against me, and | want him to
admit the matter;” next Mr. Irwin said, *“ Well,
you tried to throw a chair at me this morning ”
she said, “Yes, but I did not throw it;” James
said, “You threw a carving knife at me;” she
said, “ I admit it, but you won’t argue with me.”
There was something more that I cannot recall
now.

Q -Do you recall seeing Mr. Irwin’s arm in
a black and blue condition? A Yes, sir; another
thing, he asked her if she had not pushed against
him to throw him down the stairs, and she said,

Yes, | did.” Then he said, “Didn’t you
pound my arm so that it was black and blue*”
and she said, “ 1 did.” But again she repeated,

-He won’t argue with me;” that | think, in
tsrl]J_bstance, is the conversation. Oh, another

ing—
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By the Court.

Q How did they leave you; did they shake
hands; did you give them any advice? A |
gave them a little advice; | told them that I
would advise them to settle this difficulty be-
tween them amicably and try and get along as
well as they could, and I would be always glad
to see them, and asked them to come down fre-
quently to the house and talk over matters.
She said that on another occasion she was tak-
ing a photograph of her husband, and she said
to him, *“Smile, damn you, smile,” and she
said it was only intended as a quotation, some
slang remark, and she said that Mr. Irwin
frowned at this, particularly as there was a
girl friend of hers present.

Q During your acquaintance with Mr. Irwin,
what was his condition of health prior to his
marriage? A It had been good; he had a
very remarkable memory; | had found it always
SO.

Q Did you notice anything about his health
after his marriage, and if so, what? A |
noticed his health was very much broken, and
at the interview | had with him he had not
apparently, the same vigor or strength that he
had always had. He was always of a very
equable temper.

Q Did he have a bad temper after he was
married? A His temper never changed; one
of the speeches that Mrs. Irwin made was, that
James had always been very good to her, but
that he would not argue with her.

Q What did he have to say about her? A
He did not speak of her at all; he never named
anything about her condition or anything, to me.
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Further direct.

Q You started to speak of Mr. Irwinrs
health after his marriage; can you state any
incident that occurred which led you to con-
clude that he was not in a good condition? A
His failing memory | noticed. On one particu
lar occasion, which | have in my mind, was
when | gave him an Erie bond to sell for me
in the city; | had a $5,000 Erie bond that I
wanted sold, and | gave it to him to sell; two
weeks before it was actually sold he came to
me and asked me for the bond.

Q Never mind what he said to you; he
came to you; now, what did he do in that re-
gard; as a result of the conversation you
started to say you gave him something; now,
what did you give him? A | gave him the
bond in his manual possession, to take and put
in his safe—his safe deposit box.

Q Why did you do that? A So that he
might have it in the city; | asked him to make
the sale.

Q Now, then, did you ever give him any
instructions with regard to the sale of the
bond? A Subsequently, I gave him instruc-
tiops to sell.

And what happened? A He reported the
sale to me; he brought me a statement from
the Guarantee Trust Company, showing he had
?old_this bond to them, and gave me a check
or it.

Q How long after you had given him the
instructions? A It was done immediately; it
was on the 30th of March, two years ago.

Q What I want to get from you is, what
there was about the occurrence which led you
to believe that he was not in good condition?
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A Because lie had asked me for the bond after
I had given it to him before.

The Court. Strike that out.
A Showing a failure of memory.
The Court. Strike that out.

Q You said something about his having an
even temper; what did you observe in that re-
gard after his marriage? A His temper
seemed—

By the Court.

Q Were you ever at their house? A Not
after their marriage, but 1 was there before,
several times.

Further direct.

Q How often did you see James after his
marriage? A Probably once every two weeks.

Q At your home? A Yes, sir.

Q Tell us if you noticed anything about his
temperament. A Well, 1 can only say this,
that | noticed he was a good deal less cheerful
than he had been.

Q Mr. Black, you say you sold the Hoole
machine works to Mr. Irwin? A Yes, sir.

Q When was that? A In 1900, the 27th of
February.

Q How did he pay you for that? A He
paid me under the agreement that he should
give me one-half of the profits earned during
the ten years following.

Q Have you the agreement with you? A
Yes, sir.

Q Will you produce it?

The Court. There is no dispute about
this.
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Q How much money did Mr. Irwin pay you
as the half earnings of this company during all
the period that he did pay you? A $9,000 to
$10,000, approximately; that covered the ten
years of our agreement; the last payment was
not made for three or four years after it was

10 due to me.

Cross examination by Mr. Mackay.

Q@ How many times have you met Mrs. Ir-
win, the complainant, altogether. A | think
about three times; | am not quite sure that
there was not another time; it may have been
four.

Q The last time you met her to talk was
when? A On the occasion she came to make

2Q the complaint.

Q That was what date? A That was about
the 10th of October last year—a year ago.

Q 19157 A Yes, sir.

Q Since the 10th of October, 1915, you have
not seen her to talk to? A No, sir, not to talk
to.

Q So that anything she told you on that
date about what you have testified to, about
the chair and the knife and her striking Mr.

30 Irwin, happened before October 10th? A Yes,
sir.

Q That is correct? A That was the date
she told me of; she admitted the facts.

Q And she did not say just when those things
occurred? A No, sir, she did not.

Q Did she say that she admitted throwing
the carving knife? A Yes, sir.

Q Are you sure about that? A Quite sure.

Q Are you positive? A | am positive sure

40 as | can be of anything.
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Q She admitted striking him? A Yes, sir.

Q Are you sure she admitted throwing the
knife? A Yes, sir.

Q Did you hear Mr. Irwin testify? A |
could not say that | did; I sat here in the room,
but I am hard of hearing, and | could not hear
half or a quarter of what was said.

Q Did you hear him say he took the knife
away from her? A | heard him say some-
thing about a small nail file or something of
that kind.

Q You did not hear him say he took a knife
away from her? A | dont think | heard that.

Q How long have you known Mr. Irwin? A
Over 30 years, since he was a lad.

Q Very, very close to him? A Part of the
time | was, but not in the early years; he was
the son of a sexton of our church, and | was an
officer in the church.

Q Part of the time you have been close to
him? A Since we had business relations.

Q When did that commence? A About 1887.

Q From that time down to date, you have
been a very close friend? A | have, | believe.

Q Almost a father to him? A No, sir, |
don’t think I was.

By the Court.

Q Did you aid him financially? A Yes, sir,
I gave him my business, a business worth from
ten to twenty thousand dollars.

Q Was the gift founded on affection and re-
gard? A It was founded on regard; | can-
not say much about affection, but | had a great
regard for him.

Q He has been collecting rents for you in
Brooklyn ? A Yes, sir.

20
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Q For how many years? A | should say
15 or more.

Q He never charges you anything, does he?
A No, sir, they were part of our general affairs.

Q He does that even today, free of charge
A As a part of our agreement.

Mr. Whiting. | think | will offer that
agreement.

The Court. There is no objection to it;
it is not necessary to the case, though.

Mr. Whiting. Produce the agreement, Mr.
Black.

The Court. | shall not let it in if you
object.

Mr. Mackay. | do object to it.

Q Now, after the marriage, you were not
present at the marriage, were you? A No,
Sir.

Q Now, after the marriage, you saw these
people how often together? A | dont think
| ever saw them together after their marriage
until they came to see me on the occasion |
refer to of October of last year.

Q How often after the marriage did you see
30 Mr. Irwin? A Frequently.

Q How often? A 1 told you, | said before,
I thought on an average of about once in two
weeks.

Q I want to ask you whether you took note
of his general condition of health? A Neces-
sarily, 1 discussed matters with him.

Q You have told us about his failing mem-
ory. A | thought so.

Q You cited the case about the bond? A

40 Yes, sir.
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Q That is what you base it on! A Not
entirely; on other matters that would come up in
our business discussions.

Q Nothing particular that you have in mind
now! A Only that one thing; | remember
perfectly about the bond.

Q You dont recall anything else in particu-
lar! A Not in detail.

Q Just that one occasion! A That is all.

Q Did Mr. Irwin come to see you before he
left his wife! A 1 think he did.

Q How long before! A Very shortly before.

Q How long! A Well, I could not say—
a few days.

Q You advised him, did you! A That I
cannot say, | don’t think I did.

Q He came to you .for advice! A No, sir.

Q You were always his adviser! A 1 can-
not say that I was.

Q He discussed this subject with you! A
Yes, glir.

Q You have a lawyer named Luce, of Ruther-
ford, New Jersey! A | have no lawyer at all.

Q He has acted for you! A Yes, sir.

Q And you recommended Mr. Luce, didn’t
you! A Not in that connection at all; that
was years before that he acted for me; | rec-
ommended him to Mr. Irwin.

Q And on your recommendation he went to
him! A Yes, sir.

Q You saw Mr. Irwin afterwards! A He
told me that he had met Mr. Luce.

Q You went on Mr. Irwin’s ne exeat bond!
A Yes, Sir.

Q You put up the $3,000 bond! A | signed
a bond for him.

20

40



10

20

30

40

206
Edward G. Black, cross.

Q That you would stand any loss, if there
was any? A | suppose | should, yes, sir.

Q How long did this conversation last be-
tween Mr. and Mrs. Irwin and yourself? A |
should say from an hour to an hour and a
half, perhaps.

Q Did you know they were coming there? A
No, sir, it was a surprise to me; it surprised me
to see them.

Q Kind of taken back a little bit, were you?
A No, sir, | was not taken back.

Q It surprised you? A It surprised me
that they should come over and talk over their
affairs to me—that part of it

Q You hardly knew what to do when they
sprung that on you? A | am not so taken
back by anything of that kind; | knew what it
was; | would treat them as | would you or any
other party that called on me.

Q You knew what advice to give them? A
| advised them to settle up their difficulties.

Q Is that what you said? A | tried to
smooth the thing over; | invited them to come
frequently to my house and see me, just as |
would say to anyone that was in difficulty of
that kind—counsel some settlement.

Q So that you did not do much of the talk-
ing? A No, sir, | listened.
~Q Did Mr. Irwin have much to say? A No,
Sir.

Q Did you advise Mr. Irwin at that time to
get his mother out of the house? A 1 did not.

Q Or his sister? A | did not.

Q You never did? A Not to my knowledge
at all, or recollection.

Q Oh, Mr. Black, just one more question:
on this day that Mr. Irwin came to you, just
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before he left his wife, did you advise him to
leave her? A No, sir, | did not.

By the Court.

Q How did you come to advise him to see
counsel—Mr. Luce? A Mr. Irwin knew no
lawyer over here, and | had been a friend of
his for a great many years, and | suppose he
asked me or | suggested it; he talked over his
difficulties.

MR. JAMES W. IRWIN resumes the witness
stand.

Re-direct examination by Mr. Whiting.

Q State to the Court the facts concerning
your building loan withdrawals and purchase of
Southern Railway shares; confine that to. the
Oradell Building Loan. A 1 withdrew and
received payment for those on October 26, 1915.

By the Court.

Q How much? A One series was $1,123.50,
and the other was, $918.80—%$2,042.30.

Q When did you buy your railroad stock?
A November 1, 1915; | gave a check for it.

Q When did you sell your railroad stock? A
October 6, 1916.

Q Is there anything further you wish to
state? A At the last hearing the misunder-
standing came there; we were talking a year
back.

Re-cross examination by Mr. Mackay.

Q You collected the Oradell money in 1915?
A Yes, Sir.

Q You held it for how long—the cash re-
ceived? A | deposited it immediately.
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Mrs. Edna G. Irwin, direct—cross.

Q Yon held it in the bank for how long? A
| let it stay there.

Q How long did yon let it stay there, is the
question, before you withdrew anything? A
Within about three days.

Q How much did yon withdraw then? A
November 1st, $2,500.

Q That was 1915? A Yes, sir.

Q What did yon do with that? A Bought
100 shares of Southern Bailway stock, $2,500,
from Henry Clews and Company.

~Q That is the Southern Kailway? A Yes,
Sir.

Q You sold that in 1916? A Yes, sir, Oc-
tober 6th.

Q Have you the record there of buying that
stock? A No, sir, | have only got the check
where | paid for it, a check to Henry Clews and
Company, $2,500.

MRS. EDNA G. IRWIN recalled.

Direct examination by Mr. Mackay.

Q Mrs. Irwin, did you admit to the witness,
Mr. Black, that you threw a carving knife at
your husband? A No, sir, | did not.

Cross examination by Mr. Whiting.

Q You did admit that you had pounded Mr.
Irwin’s arm?
Mr. Mackay. Objected to.
The Court. That is not cross examina-
tion. She has admitted pounding his arm.

Both Sides Rest.
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Opinion.
Filed October, 1917.

IN CHANCERY OF NEW JERSEY.

Between

Edna G. lrwin

Complainant,  0nBill, <&
and Memorandum.

James W. Ilrwin,

Defendant

Dated October 4th, 1917.
On pleadings and proofs.

Messrs. Mackay & Mackay for complainant.
Mr. Borden D. Whiting for defendant.

Lewis, V. C.

This is a bill for maintenance under the twenty-
sixth section of the Divorce Act, which provides
inter alia, that where the husband abandons and
neglects and refuses to support his wife, it shall
be lawful for the Court of Chancery to decree
and order such suitable support and maintenance
as the nature of the case and circumstances of
the parties render suitable and proper, in the
opinion of the Court, and to compel the defend-
ant to give reasonable security for such main-
tenance and allowance, etc.

I find the following facts to be established:
The complainant is a woman about twenty-eight
years of age; she is in fair health, and was en-
gaged in business previous to her marriage.
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There are no children, thet only child having
died within a few days of its birth. The hus-
band was the one to leave the home, and to
justify his conduct in doing so, he claims that
the treatment he received from his wife was of
such a cruel character that it was quite impos-
sible for him to live with her. The Court, how-
ever, has reached the conclusion that the wife’s
treatment of her husband did not amount to ex-
treme cruelty, and although he has the privilege
of living apart from his wife, if he sees fit, it
still remains his duty to support her “for such
time as the nature of the case and the circum-
stances of the parties render suitable and proper
in the opinion of the court.”

“To justify the abandonment of a wife
and also refusal to support her, the husband
must show the wife to have been guilty of a
matrimonial offence such as will entitle him
to a divorce.”

Bradbury v. Bradbury, 74 Atl. Rep., 150.

That a wife is extravagant, lazy, quarrelsome
or intemperate, or neglects her duties, spends
most of her time gossiping with neighbors, re-
ceiving attentions from men, or even going to
saloons evenings with men, has been held insuf-
ficient to justify the husband in leaving his wife
and refusing to support her.

Boyce v. Boyce, 23 N. J. Eq., 337.
Bradbury v. Bradbury, supra.

The defendant is a man of good character,
and of mild disposition. At the time of his mar-
riage to the complainant- he was living at Ora-
dell, New Jersey, with -his widowed mother and
his sister, who were, in part, dependent upon
him for their support. He owned the Oradell
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home to which he brought his bride, and is in
comfortable financial circumstances. She did
not get on well with the mother and sister, par-
ticularly the latter. The wife says that the hus-
band talked over affairs with his mother and sis-
ter, and not with her, and the testimony indi-
cates that she was not given her proper place in
the household at the outset. Things came to such
a pass that finally the wife told the husband that
it was a case of his mother and sister or herself
having to go. The mother and sister then left
the house, and the husband continued to help to
support them.

The defendant seems to be a man that contro-
versy of any character is distasteful to, and the
wife high-spirited and keen to resent slights; and
even after the removal of the mother and sis-
ter, matters grew still worse. The wife says the
husband called her “common.” He denies this,
but says that he did characterize some of her
remarks as “common talk.” The wife wanted
the Oradell house sold so that they could re-
move to New York. The husband acceded to her
wish in this matter and put the house up for
sale. Their troubles, however, continued. There
was a difference of nearly twenty years between
the ages of the respective parties, and there is no
doubt in my mind that their difficulties arose
through incompatibility of temper. She did not
know what she wanted, and he had no great
knowledge of the female sex. She evidently de-
sired to be made much of, and if he had seen to
it that she had a reasonable amount of affection
| think their dissensions would have ceased,
especially when the mother and sister were not
there to criticize her. She was, undoubtedly, a
woman of hasty temper, and she had to relieve
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her mind in some way. The husband says that
on one occasion she tried to push him down-
stairs; on another occasion that she tried to
throw a chair at him* he also says that she threw
a carving knife at him, which he managed to
dodge; and that repeatedly in anger she came
towards him with a knife, threatening to kill him,
as well as herself, and that he took the knife
from her; he also testified that she threatened
him with a nail file, and in his struggle to take
it from her, the file was broken; that she also
got possession of his revolver several times and
threatened to end the lives of both of them.

Mrs. Irwin denies her husband’s story and
claims that at the times she had the carving
knife and the revolver in her hand, were occa-
sions on which she threatened to take her own
life and that her husband took the articles away
from her.

Finally the husband wrote to the wife as fol-
lows:
“Dear Edna:
I regret that | find that it is impossible
for us to live together hereafter.
| have in the past pleaded with you to be-
have, and | told you, time and again, that
things could not go on as they were, but it
(fid no good and | could stand it no longer.
Hereafter we will live apart and | advise
you to go home to your father.* * *
Please remove your personal belongings
from the house as soon as possible, and T
will take away my clothes and close up the
house.
Sincerely,
James. ®
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| have come to the conclusion, after carefully
observing the demeanor of both the complainant
and defendant, and the testimony given in this
canse convinces me that the only effect on the
husband of the wife’s conduct has been to turn
away his love, which the evidence does not dis-
close was very pronounced for her. 1 do not be-
lieve that he has ever been the least bit afraid of
her, or that he ever thought for one second that
she would harm him. To a man of his disposi-
tion, she was, of course, a trial, but that her con-
duct amounted to extreme cruelty, I am unable to
see. If the complainant had become insane, the
defendant would still have to support her. A
man cannot get rid. of his obligation to support
hi'« wife merely beeau.se they are always quarrel-
ling. In my opinion, she has committed no mat-
rimonial offence for which he could obtain a di-
vorce, and the wife is, therefore, entitled to a
decree.

go
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Final Decree.
Filed May 12, 1917.

IN CHANCERY OF NEW JERSEY.

“r < ry
2Q Between \
Edna (I. Irwin, / On Bill, £c.
Complainant, \ for Mainte-
and ;nance,
James W. Irwin, \ Final Decree.

Defendant./ J

This cause coming' to be heard in the pres-

ence of Mackay & Mackay, solicitors for and of

20 counsel with the complainant, and Borden D.

Whiting, Esq., solicitor for and of counsel with

the defendant, on bill, answer thereto, replica-

tion and oral proofs taken in open court, where-

upon and upon duly considering said plead-

ings and proofs, and hearing and considering

the arguments of counsel, from all of which it

now appears satisfactorily to the Chancellor

that the complainant and defendant were law-

gg fully joined in the bonds of matrimony on the

ninth day of June, nineteen hundred and four-

teen, and that the defendant without any justi-

fiable cause abandons the complainant and sepa-

rates himself from her, and refuses and neglects

to maintain and provide for her, and that the

complainant has her domicile in this state, and

that the defendant was personally served with
process in this state;

It is thereupon, On this seventh day of May,

nineteen hundred and seventeen, by his Honor,

40 Edwin Robert Walker, Chancellor of the State
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of New Jersey, by virtue of the power and
authority in him vested, and in accordance with
the acts of the Legislature of the State of New
Jersey in such case made and provided, orderea,
Adjudged and Decreed that the defendant, James

Irwin, do pay to the complainant, Edna G.
Irwin, or to her solicitors, the sum of eighteen
dollars per week, payable in equal weekly in-
stallments, on Saturday of each and every week,
from and after the signing of this decree, and
until the further order of the court to the con-
trary.

And it is further Ordered, Adjudged and
Decreed that a copy of this decree be served
forthwith upon the defendant, or his solicitor.

And it is further Ordered, Adjudged and
Decreed that the said defendant de further pay
to the complainant or her solicitors, the costs of
this suit to be taxed, and also a counsel fee of
two hundred and fifty dollars ($250.00), and
that the said complainant do have execution
according to the practice of this court.

And it is further Ordered, Adjudged and
Decreed that either party shall be at liberty to
apply, upon a future change of circumstances
of the parties or either of them for a variance
or modification of this decree, touching said
alimony and maintenance.

E. R. WALKER,
C.

Respectfully advised,

Vivian M. Lewis,
V.-G.
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Notice of Appeal.
Filed June 21, 1917.

IN CHANCERY OF NEW JERSEY.

2Q Between

20

30

40

Edita G. Ikwot,
Complainant, Notice of

and Appeal.

James W. lrwin,
Defendant.

James W. Irwin, the above named defendant,
hereby appeals from the final decree filed in
this cause and dated the 7th day of May, 1917,
and from the whole and every part thereof, to
the Court of Errors and Appeals in the last
resort in all causes.

Bated, June 4th, 1917.
COLBY, WHITING & MOORE,

Solicitors for and of Counsel
with Defendant*

I conceive there is good cause for appeal in
the above stated cause.

BORDEN D. WHITING,
Of Counsel.
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Petition of Appeal.
Filed. June 23, 1917.

New Jersey Court of Errors and Appeals

Between >

Bum & lrwin, r p
ComplainanUBespondent, \ oOi# Appeal.

and / Petition.

James W. Irwin,

DefendantsAppellant:

To tire Honorable Court of Errors- and Ap-
peals-in the- last resort' in" all causesl

The petition of James W. Irwin, the appellant
in the above stated cause, respectfully shows
that your petitioner finds- himself aggrieved by
a final decree made in the Court of Chancery by
his Honor, Edwin Robert Walker, Chancellor
of New Jersey, bearing date the seventh day
of May, nineteen hundred and seventeen, wherein
the above named Edna G. Irwin was complain-
ant and the above named James W. Irwin was
defendant, in this respect, to wit, that the said
decree adjudges that whereas it appears that
the defendant, James W. Irwin, without any
justifiable cause abandons the complainant, Edna
G. Irwin, and separates himself from her and
refuses and neglects to maintain and provide
for her, it is thereupon ordered, adjudged and
decreed that the defendant, James W Irwin, do
pay to the complainant, Edna G. Irwin, or to
her solicitors, the sum of eighteen dollars per

4a
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week as therein provided, and until the further
order of the court to the contrary.

And your petitioner appeals from that part
of the decree of the Chancellor which orders,
adjudges and decrees as aforesaid, upon the
ground that the same is erroneous for that the
said defendant, James W. Irwin, separated him-
self from the said complainant, Edna G. Irwin,
by reason of the extreme cruelty of complain-
ant, and ought not in law or equity be required
to pay to the complainant said sum of eighteen
dollars per week, or any sum whatever.

Your petitioner therefore prays that the said
decree of the said Chancellor may be in the
particulars aforesaid reversed, set aside and
for nothing holden, and that your petitioner may
have such relief in the premises as to this hon-
orable court shall seem meet.

COLBY, WHITING & MOORE,
Solictiors of Appellant.

BORDEN D. WHITING,
Of Counsel unth Appellant.
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Answer to Petition of Appeal.
Filed.

NEW JERSEY COURT OF ERRORS
AND APPEALS.

10
Between
Edna G. Irwin, On Bill, <fx
Complainant-Respondent, \ Answer t0
and Petitioner’s

Petition.

James W. Irwin,

Defendant-Appellant.

The answer of the respondent to the petition
of appeal of the appellant: 20

The respondent admits it to he true that a
certain decree was on the seventh day of May,
nineteen hundred and seventeen, made and en-
tered in the Court of Chancery as in the peti-
tion of appeal stated, but as to the substance
and form thereof this respondent prays to refer
thereto when the same shall be produced. And
this respondent is advised and believes that
said decree is agreeable to law and equity, and 3o
she prays that the same may be affirmed with
costs to be adjudged to this respondent.

MACKAY & MACKAY,
Solicitors for and of Counsel
with Respondent.
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New Jersey Court of Errors and Appeals.

Between

Edna G lrwin,
Complainant-Respondent,

On Bill, etc.
and

James W. lrwin,

Defendant-Appellant.

BRIEF ON BEHALF OF COMPLAINANT-
RESPONDENT.

This is a suit for maintenance under the 26th
section of the Divorce Act. The facts are fully
set forth in the opinion of Vice-Chancellor Lewis
(State of the Case, p. 209, etc.) The main com
tention of the solicitors for the defendant is that
the husband was justified in leaving his wife
and refusing to properly provide for her because
of her alleged extreme cruelty. In their brief
the solicitors for the defendant-appellant cite the
case of Smithkin v. Smithkin, 62 Equity, 161, and
rely on what Vice-Chancellor Reed said as a
matter of dictum. In looking at the case it will
be very plain to see that was an action where
the husband filed a petition for a divorce be-
cause of the alleged desertion of the wife. The
petition was not based upon the ground of ex-
treme cruelty, but during the trial testimony
was introduced which tended to show extreme
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cruelty on the part of the wife, and in the opin-
ion the Vice-Chancellor said, among other things:

“Blows by a woman with the hand would
not, as a rule, injure a man, or be regarded
as extreme cruelty, but if such blows were
accompanied with the other disgusting act
(referred to above) it would, in my opinion,
amount to extreme cruelty.”

This case was decided in May, 1901, whereas
the case of Bradbury v. Bradbury, decided in
1909, 74 Atl. Rep., page 150, is a case directly in
point and very clearly lays down the rule es-
tablished by our courts showing the only justifi-
able cause for a husband abandoning or sep-
arating from a wife and refusing or neglecting
to maintain or provide for her, namely, the wife
must be guilty of a matrimonial offense, and we
submit that no such state of affairs was shown
or admitted to have been proven in the case un-
der consideration. Vice-Chancellor Lewis also
cited the case of Boice v. Boice, 23 N. J. Eq., 337,
where it was held:

“The man is not justified in deserting his
wife because she is extravagant or lazy or
swears or uses coarse language or is sickly,
fretful or of violent temper, or because she
wreaks her temper or showers her coarse or
i)rofane language upon him and makes his
ife uncomfortable. That these are not crimes
but infirmities and defects, which in consid-
eration of law a husband undertakes to put
up with when he marries his wife for bet-
ter or for worse.”

This case was unanimously affirmed by the
Court of Errors, 24 Eq., page 588:
“Nor is neglecting her duties or spending

her time gossiping with neighbors or receiv-
ing attentions from men or even going to
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saloons evenings with men any crime or legal
excuse for a hushand’s abandonment or non-
support of his wife. ) _

‘While associating with men, especially in
saloons, may be an excuse for a husband
separating himself from a wife guilty of such
conduct, it is not a legal excuse for non-
support of the wife by the husband while
the marriage relation between them exists
or at least until cause for divorce against
the wife is proved in an alimony or divorce
suit.”

We submit that this very clearly establishes
the rule of our courts in cases of this kind and
solicitors for the defendant seems to have lost
sight of the fact that this action is an action for
maintenance and not a suit for divorce.

Read the letters of the defendant and you will
not find the slightest intimation of extreme
cruelty being the cause of his leaving. The letter
of the defendant to the petitioner (state of the
case, pp. 17 and 188) is more of an apology and
especially the provision allowing the wife $7.50
a week for her maintenance when she was ac-
customed to the very best that could be had.

(State of the case, p. 127.)

“By the Court:

“Q. What was your income for this past
year? A | think that was $2200.

“Q. You said you thought your income
would average $3,000 a year; how does it
fall below $3,000 this last year? A 1 had
an expense of $730.00 for fire escapes.

“Q. What is this expense? A For fire es-
capes.

‘Q Was that a voluntary expense on your
part? A No, sir; | was compelled to put
those fire escapes on by the State authori-

ties.
“Q. Produce your books, Mr. Irwin. A
Here they are.
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“Mr. Whiting: | offer in evidence these
check books that cover that period.
“Mr. Mackay: Objected to.

“By the Court:

~“Q. Did you keep those books? A Yes,
Sir.

“The Court: | will accept them in evi-
dence; they are just to show how he spent
this five thousand or some additional that
he had. As soon as this man got into trouble
and difficulties, his income seems to disap-
pear suddenly or got less; he was in affluent
circumstances; he seems to be a smart busi-
ness man, and he had accumulated quite an
income but as soon as trouble came there
was nothing there.”

We fully agree with what the court said, and
it certainly does look suspicious to say the least
for a man who is averaging a net income of five
thousand dollars or more a year when he de-
cides to abandon his wife and proceedings are
started for maintenance and support his in-
come dwindles to less than three thousand dol-
lars a year. The Vice-Chancellor found, and we
believe' correctly, that the income of the defend-
ant was at least three thousand a year, and tak-
ing this as a basis eighteen dollars a week for
the support of his wife is letting him off very
easily.

The whole trouble with the defendant seems
to have been that he was providing more for
his mother and sister than he was for his wife.
We do not criticize the defendant for thinking
of his mother but we feel that he should be
just before he is generous, and after properly
providing for his wife he could use the balance
of his income for the support and maintenance of
his mother and sister if he so desired.
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Conclusion.

We respectfully submit that the opinion of
the Vice-Chancellor (State of the Case,—p. 209,
etc.) has fully set forth the facts and laid down
the law applicable to this case, and the case
cited by the Vice-Chancellor of Boyce v. Boyce,
23 N. J. Eq., page 337, which was unanimously
affirmed by the Court of Errors, Eq. 24, page
588, and followed by our court in the case
of Elliott v. Elliott, 48 Eq., 231; Bradbury v. Brad-
bury, 74 Atl., page 150; and we respectfully sub-
mit that the decree of the Court of Chancery be
affirmed with costs, and that the defendant be
ordered to pay counsel fee in this court for the
services of Mackay & Mackay, attorneys of the
appellant herein.

MACKAY & MACKAY,
Attorneys for Complainant-Respondent.

[584]












