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NEW JERSEY

Court of Errors and Appeals.
N e w  Jers ey  Su pr e me  Co u r t .

10

On Certiorari.

20

N O TIC E  A N D  G R O U N D S O F A P P E A L .

{Filed, November 15, 1926.)
To William F. Foster, Attorney for  Defendant:

Take notice that the prosecutor appeals to the Court 
o f Errors and Appeals from the whole o f the judgment 
entered in this case, on the following ground:

1. The Supreme Court erred in giving judgment for 
the defendant instead o f for the prosecutor.

Dated November 8th, 1926. 30
Ed wa r d  L. Ka t z En b a c h , 

Attorney-General o f  New Jersey, 
Attorney for Prosecutor.

Service o f  the within notice is hereby acknowledged 
this 12th day o f November, 1926.

W ie e ia m E. Fo s te r ,
Attorney for Defendant.

Ne w t o n  A. K. Bug be E, Co mp - ' 
tr oee Er  o e  t h e  T r e a s u r y  
o e  t h e  St a t e  o e  N e w  Jer -
s ey ,

Prosecutor,
vs.

Fre derick  C. T a t u m , In d iv id - 
UAEEY AND AS E x ECUTOR OE
t h e  La st  W ide  a n d  T e s t a -
me n t  o e  Ch a r t e s  A. T a t u m , 
Dec ea s e d ,

Defendant.

N«w Jersey Stete Library



2 Writ o f Certiorari,

Ne w  Je rs ey  Su pr e me  Co u r t .

10

N e w t o n  A. K. Bugbee , Co mp- 
tr oee Er  o e  t h e  T r e a s u r y  
o e  t h e  St a t e  o e  N e w  Je r -
sey ,

Prosecutor,
vs.

Fre derick  C. T a t u m , In d iv id -
u a l l y , a n d  Frede rick  C. 
T a t u m , as  Ex e c u t o r  o e  
t h e  Las t  W il l  a n d  T e s t a -
me n t  o e  Ch a r l e s  A. T a -
t u m , Dec eased , La t e  o e  
Mo n mo u t h  Co u n t y ,

Defendant.

’"On Certiorari.

W R IT  OF C E R TIO R A R I.

2Q ( Filed February 25, 1926.)

Ne w  Jersey , s s .
The State o f New Jersey to Edwin 

Robert Walker, Ordinary o f the State 
o f New Jersey,

[I, S.]
Gr e et in g  :

W e being willing for certain rea-
sons to be certified o f a certain order or decree made 
by you, the said Edwin Robert Walker, Ordinary of 
the State o f New Jersey, on January 7th, 1926, direct- 

30 ing the defendant, Frederick C. Tatum, as executor of 
the last will and testament o f  Charles A. Tatum, de-
ceased, late o f Monmouth County, in a certain matter 
wherein Newton A. K. Bugbee, Comptroller o f the 
Treasury o f the State o f  New Jersey, was petitioner, 
and Frederick C. Tatum, individually, and Frederick C. 
Tatum, as executor o f the last will and testament of 
Charles A. Tatum, deceased, late o f Monmouth County, 
were defendants, w'herein and whereby said petitioner



3Writ o f Certiorari.

by petition and citation issued thereunder, as in the 
statute made and provided, was directed to show cause 
why the said defendant should not pay an additional 
collateral inheritance tax, levied and assessed in the 
matter o f the estate o f  Charles A. Tatum, deceased, to 
the amount o f $1,865.62, together with interest thereon 
from November 13, 1921, to the date o f decree or 
judgment, at the rate o f six per centum per annum, 
wherein and whereby said decree, made by you, the 
said Edwin Robert Walker, Ordinary o f the State o f  10 
New Jersey, as aforesaid, ordered, adjudged, and de-
creed that the said Frederick C. Tatum, the defendant 
in the aforesaid proceeding, pay to the Treasurer o f 
the State o f New Jersey the aforesaid sum o f $1,865.62, 
the principal amount o f said additional assessment o f 
transfer inheritance taxes without interest or penalty, 
and without costs to either party in favor o f  the other, 
do command you that the said order or decree, made by 
you as aforesaid on January 7th, 1926, together with 
the petition, citation and answer thereto, and all other 20 
proceedings, documents and matters concerning said pro-
ceeding and the proceedings thereunder as fully as the 
same remain before you, or under your control, you do 
certify and send to the justices o f our Supreme Court 
o f  Judicature, at Trenton, on the tenth day o f  March 
next, together with this writ, that we may cause to be 
done thereon what o f right and according to law, should 
be done.

Witness, the Honorable William S. Gummere, Chief 
Justice o f our Supreme Court o f Judicature at Trenton, 
this eighteenth day o f February, nineteen hundred and 30 
twenty-six.

Ed wa r d  J. K e i x Eh Er ,
Ed wa r d  E. Ka t z e n b a c h , Clerk.

Attorney-General,
Attorney of Prosecutor.

I allow this writ, let it be sealed.
Dated February 18, 1926.

T h o ma s  W . T r e n c h a r d , / .  S. C.
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Ne w  Jersey  Su pr e me  Co u r t .

Ne w t o n  A. K. Bugbe E, Co mp - -
tr oee Er  o e  t h e  T re a su r y  
o e  t h e  St a t e  o r  N e w  Jer -
se y ,

Prosecutor,

10

vs.
Freder ick  C. T a t u m , In d iv id -

UAEEY, AND FREDERICK C.
T a t u m , a s  E xe c u t o r  o e  
t h e  La st  W iee  a n d  T e s t a -
me n t  o e  Ch a r e ES A. T a -
t u m , Dec eased , La t e  o e  
Mo n mo u t h  Co u n t y ,

Defendant. „

On Certiorari

REASONS.

20 (Filed March 4, 1926.)

To William B. Foster, Attorney for Defendant:
Please take notice that the following are the reasons 

which will be relied upon by the prosecutor upon the 
argument o f the above cause:

1. That the additional tax levied against the estate 
o f Charles A. Tatum amounting to $1,865.62 is charge-
able with interest to be computed thereon at the rate 
o f six per centum per annum from October 13, 1921, 
to the date o f Judgment.

30 2. That the order or decree o f the Ordinary o f the
State o f New Jersey to the effect that said tax is due 
and payable without any additional charge for interest 
or penalty thereon is contrary to law.

Ed wa r d  L. Ka t z En b a c h , 
Attorney-General o f  New Jersey, 

Attorney for Prosecutor.
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N e w  Jersey  Su pr e me  Co u r t . \

N e w t o n  A. K. Bug be E, Co mp - /  
tr oee Er  o e  t h e  T r e a s u r y  ̂
o e  t h e  St a t e  o e  N e w  Jer - /  
se y , y

Prosecutor, J 
vs. /

Frederick  C. T a t u m , In d iv id -. 10
UAEEY, AND FREDERICK C. \
T a t u m ,, as  Ex e c u t o r  o e  I 
t h e  La st  W ie e  a n d  T e s t a - f 
me n t  o e  Ch a r e Es A. T a - /  
t u m , Deceased , La t e  o e y 
Mo n mo u t h  Co u n t y , ]

Defendant./

A F F ID A V IT .

20
( Filed February 18, 1926.)

Newton A. K. Bugbee, as Comptroller o f the Treas-
ury o f the State o f  New Jersey, in charge o f the Trans-
fer Inheritance Tax Bureau, being duly sworn, deposes 
and says:

1. That Charles A. Tatum died a resident o f  M on-
mouth County, testate, November 13, 1920, seized o f 
certain real and personal property.

2. That by his last will and testament duly admitted 
to probate by the Surrogate o f  Monmouth County on 
November 24, 1920, he appointed Frederick C. Tatum, ^  
his son, as executor thereof, and that Frederick C. Ta-
tum duly qualified as such executor.

3. That under date o f February 3, 1921, Frederick 
C. Tatum, as executor o f the estate, filed his affidavit 
disclosing real and personal property o f  this estate liable 
to transfer inheritance taxes together with a statement 
o f the deductions chargeable thereto.
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4. That under date o f  September 15, 1921, the Comp-
troller o f  the Treasury, based upon the report o f the 
executor and supplemental data subsequently filed, fixed 
the amount o f transfer inheritance taxes chargeable in 
this estate at $32,462.87, and further found that a 
compounded tax was involved amounting to $4,370.72, 
both o f which taxes were fully paid on or before Octo-
ber 4, 1921.

5. That subsequently additional assets were disclosed 
10 resulting in a further tax liability o f $1,030.09, which

was paid on or before October 21, 1921.
6. That on or about August 13, 1924, the Comp-

troller o f the Treasury, upon re-examination o f the 
entire inheritance tax proceeding, discovered the fact 
that an error in the value o f the personal estate o f the 
decedent had been made in the amount o f $90,000.00, 
correction o f which would result in an increase in the 
personal estate to that extent.

7. That this additional value o f $90,000.00 was sub- 
20 ject to a deduction o f $5,592.00 representing an addi-

tional allowance for estimated executors’ commissions 
and additional Federal Estate Taxes, resulting in a net 
increase in the estate o f $84,408.00.

8. That on August 13, 1924, the Comptroller of the 
Treasury completed an additional assessment upon said 
net increase o f $84,408.00 which assessment resulted 
in an additional tax liability o f $1,865.62 for direct tax 
and the sum o f $296.28 for compounded taxes charge-
able upon a contingent remainder.

9. That notice o f said additional taxes was forwarded 
30 on August 19, 1924, to Frederick C. Tatum, executor

of the estate, together with a tax bill wherein it was 
shown that the additional direct tax amounted to 
$1,865.62 chargeable with interest at the rate o f six 
per centum per annum from November 13, 1921, to the. 
date o f payment and further calling attention to the 
additional compounded tax o f $296.28 immediately pay-
able without interest,
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10. That under date o f  October 6, 1924, a certified 
check made payable to the Treasurer o f  the State o f 
New Jersey in the amount o f $2,161.90 was forwarded 
to the Comptroller o f  the Treasury by Frederick C. T a-
tum, as executor, said check representing payment o f  
the compounded tax amounting to $296.28 and addi-
tional direct tax amounting to $1,865.62.

11. That under date o f  October 8, 1924, said check 
for $2,161.90 was returned to Frederick C. Tatum with 
notice to the effect that the additional direct tax amount- 
ing to $1,865.62 was subject to interest to be computed 
at the rate o f  six per centum per annum from Novem-
ber 15, 1921, one year from the date o f  death o f the 
decedent, to the date o f payment, and requesting in said 
notice that a corrected check for the total amount o f 
tax, plus interest, be immediately forwarded.

12. That subsequent to said date o f October 8, 1924, 
vario.us communications-passed between the Comptroller 
o f  the Treasury and William K. Foster, counsel for 
Frederick C. Tatum, executor o f the estate, relative to ^  
the right o f  the Comptroller o f  the Treasury to demand 
interest at the rate o f six per centum per annum upon 
the direct additional tax chargeable in this case.

13. That under date o f  February 2, 1925, a letter was 
addressed to the Comptroller o f  the Treasury by William 
E. Foster, received by him February 3, 1925, enclosing 
a certified check o f the executor in the amount o f  
$296.28, representing the full amount o f  the compounded 
tax levied, no interest being chargeable thereon. Said 
letter also called attention to the fact that the executor 
had theretofore tendered payment o f  the total additional 30 
tax chargeable against the estate and that said tender o f  
the tax had been refused by the Comptroller o f  the 
Treasury and therefore suggested that the necessary pro-
ceedings be instituted for the recovery o f  the tax if  it 
was still the Comptroller’s contention that interest at 
the rate o f six per centum per annum should be charged
on the additional direct tax o f $1,865.62.
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14. That the property, both real and personal, o f this 
decedent, passing by his last will and testament or by 
deed o f trust, or otherwise, is chargeable with a Trans-
fer Inheritance Tax pursuant to provisions o f Chapter 
228, Laws o f 1909, as amended, Chapter 151, Laws of 
1914, together with the other amendments thereof and 
supplements thereto.

15. That pursuant to provisions o f Section 5 o f the 
Transfer Inheritance Tax Act o f  this State, Chapter

10 228, Laws o f 1909, as amended, Chapter 283, Laws of 
1918, the additional direct tax as shown by the addi-
tional assessment amounting to $1,865.62 is chargeable 
with interest at the rate o f ten per centum per annum 
to be computed from one year from the date o f death of 
the testator until the same is paid.

16. That pursuant to provisions o f Section 6 o f Chap-
ter 228, Laws o f 1909, as amended, Chapter 151, Laws 
o f 1914, the Comptroller o f the Treasury, however, by

, virtue o f the powers vested in him thereby, consented
20 to a reduction o f the interest penalty in this particular 

case by reason o f the peculiar facts from ten to six 
per centum per annum, the full extent o f the power to 
reduce which is referred upon the Comptroller pur-
suant to this section.

17. That the Comptroller o f the Treasury upon re-
fusal o f Frederick C. Tatum, the executor, to adjust 
the additional tax together with interest at the rate of 
six per centum per annum as called for by the statute, 
brought an action by petition before the Ordinary of 
the State o f New Jersey, pursuant to the provisions of

gg Section 21 o f the Transfer Inheritance Tax Act o f this 
State, Chapter 228, Laws o f 1909, with amendments 
and supplements thereto, calling upon said Frederick C. 
Tatum, individually and as executor to show cause be-
fore the Ordinary why such tax together with interest 
thereon should not be paid.

18. This case being duly tried and arguments of 
counsel heard, an order or decree was issued under date 
o f January 7, 1926, by the Hon. Edwin Robert Walker, 
Ordinary o f the State o f New Jersey, directing the ex-
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ecutor to pay to the Treasurer o f the State o f New Jer-
sey the additional tax o f $1,865.62, without any interest 
or penalty to be added thereto.

19. That by this order or decree the Prerogative 
Court held that the additional taxes chargeable in this 
case were not liable for penalty or interest, by reason o f 
the fact that the additional tax liability was not the 
result o f  any failure or fault upon the part o f  the 
executor.

Affiant contends that this action upon the part o f  the 10 
Prerogative Court, insofar as it has been determined 
that no interest is chargeable on the additional tax lia-
bility, is contrary to law and respectfully makes appli-
cation for a writ o f  certiorari to review the order or 
decree o f the said Court.

Affiant submits the above facts under oath and prays 
that a writ o f  certiorari may issue out o f  this Court.

N. A. K. Bug bee , 
Comptroller o f the Treasury o f  

the State o f New Jersey. 20
Subscribed and sworn to before me this 5th day o f 

February, 1926. Ow e n  W . K it e ;,
fr- s-] N .P . o f N. J.

Bef o r e ; t h e  Or d in a r y  of  t h e  St a t e  o f  N e w  Je r se y .
N e w t o n  A. K. Bugbee , Co mp— 

tr o e e e r  o f  t h e  T r e a s u r y  
o f  t h e  St a t e  of  N e w  Jer -
sey ,

Prosecutor,
and

Frede rick  C. T a t u m , In d iv id -
UAEEY, AND FREDERICK C.
T a t u m , as  Ex e c u t o r  o f  
t h e  Ea s t  W if e  a n d  T e s t a -
me n t  o f  Ch a r e e s  A. T a -
t u m , Dece ased , Ea t e  o f  
M o n mo u t h  Co u n t y ,

Defendant.

30
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R E TU R N .

( Filed February 25, 1926.)

In obedience to the command o f this writ to me di-
rected, I, Edwin Robert Walker, Ordinary or Surrogate 
General and Judge o f the Prerogative Court o f the 
State o f New Jersey, do hereby certify and send to the 
Honorable Justices o f the Supreme Court within men-
tioned, the order or decree made by me on the seventh 
day o f January, nineteen hundred twenty-six, by virtue 
o f the powers conferred upon me by an act entitled “ An 
act to tax the transfer o f property o f resident and non-
resident decedents by devise, bequest, descent, distribu-
tion by statute, gift, deed, grant, bargain and sale in 
certain cases,”  approved April 20, 1909, and the sup-
plements and amendments thereto, in a certain proceed-
ing before me on appeal from the assessment heretofore 
made by the Comptroller o f the Treasury o f the Staet 
o f New Jersey, entitled “ In the matter o f the inheritance 
tax o f the estate o f  Charles A. Tatum, Deceased,”  to-
gether also with the petition o f appeal theretofore pre-
sented to me by Honorable Newton A. K. Bugbee, 
Comptroller o f the Treasury o f the State o f New Jersey, 
and the answer o f Frederick C. Tatum, individually, and 
Frederick C. Tatum, as executor o f  the last will and 
testament o f Charles A. Tatum, deceased, late o f Mon-
mouth County, New Jersey, to said petition o f appeal 
and all other proceedings and matters touching and 
concerning said petition o f appeal and the proceedings 

* thereunder, as fully as the same remain before me or 
under my control, as by the transcript o f  the same under 
my hand and the seal o f the Prerogative Court certified 
and annexed more fully appears.

E. R. W al ke r ,
Ordinary.

Dated February 24th, 1926.



Citation. 11

C IT A T IO N .

N e w  Jersey , t o  w i t : The State of New Jersey to 
Frederick C. Tatum.

Gr e e t in g  : You are hereby cited 
to appear before the Ordinary at the 

[g . s .] , State House, in the City o f Trenton, 
in the State o f New Jersey, on Tues-
day, the first day o f December, 1925, 

at ten-thirty o ’clock in the forenoon o f said day, to 
answer the petition o f Newton A . K. Bugbee, Comp-
troller o f the Treasury o f the State o f  New Jersey, a 
copy o f which petition is herewith served upon you and 
at said time and place show cause why collateral in-
heritance tax levied and assessed in the matter o f  the 
estate o f Charles A. Tatum, deceased, whereby under 20 
the terms o f the last will and testament o f  the said de-
cedent, you are executor and trustee, should not be paid 
and in default o f your so doing, such order and decree 
shall be made against you as the Ordinary shall think 
equitable and just.

Witness, his Honor Edwin Robert Walker, Ordinary 
o f our said State, at Trenton, this ninth day o f Novem-
ber, 1925.

T h o ma s  F. M a r t in ,
Ed wa r d  L. Ka t z e n b a c h , _ Clerk.

Attorney-General. 30
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Bef o r e ; t h e  Or d in a r y  o e  t h e  St a t e  o e  N e w  Jersey .

N e w t o n  A. K. Bugb e E, Co mp - > 
t r o e g e r  o e  t h e  T r e a s u r y  
o e  t h e  St a t e  o e  N e w  Je r -
se y ,

Petitioner,
and

Freder ick  C. T a t u m , In d iv id -
UAGGY, AND FREDERICK C.
T a t u m , as  Ex e c u t o r  o e  
t h e  Las t  W id e  a n d  T e s t a -
me n t  o e  Cha rge s  A. T a -
t u m , Deceased , La t e  o e  
Mo n mo u t h  - Co u n t y /

Defendant. „

PE T IT IO N .

( Filed November 18, 1925.) 
z u

To the Honorable Thomas F. Martin, Register of the 
Prerogative Court of the State of New Jersey: 

Complaining shows your Orator, Newton A. K. Bug- 
bee, Comptroller o f the Treasury o f the State o f New 
Jersey.

1. That Charles A. Tatum died a resident o f Mon-
mouth County, testate, November 13th, 1920, seized of 
certain real and personal property.

2. That by his last will and testament duly admitted 
to probate by the Surrogate o f Monmouth County on

^  November 24th, 1920, he appointed Frederick C. Ta-
tum, his son, as executor thereof, and that said Fred-
erick C. Tatum duly qualified as such executor.

3. That under date o f February 3d, 1921, Frederick 
C. Tatum, as executor o f the estate, filed his affidavit dis-
closing the real and personal property o f this estate 
liable to transfer inheritance taxes, together with a state-
ment o f the deductions chargeable thereto.
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4. That under date o f September 15th, 1921, the 
Comptroller o f the Treasury, based upon the report o f 
the executor and supplemental data subsequently filed, 
fixed the amount o f transfer inheritance taxes charge-
able in this estate, at $32,462.87, and further found that 
a compound tax was involved amounting to $4,370.72, 
both o f which taxes were fully paid on or before Octo-
ber 4th, 1921.

5. That under date o f October 15th, 1921, supple-
mental data was filed disclosing certain additional prop- 10 
erty liable to a tax, and upon the basis o f such disclosure
an additional assessment showing a tax liability o f  
$1,030.09 was made. Said additional tax being paid 
on or before October 21st, 1921.

6. That on or before August 13th, 1924, the Comp-
troller o f the Treasury upon re-examination o f the en-
tire proceeding discovered the fact that an error in the 
value o f the personal estate o f the decedent had been 
made in the amount o f $90,000.00, correction o f which 
would result in an increase in said personal property to 20 
that extent.

7. That said increase in the value o f the personal es-
tate o f the decedent was brought about by adding to the 
market value o f 2,171 shares o f  common stock o f  W hit- 
all Tatum Company, Philadelphia, Pa., the sum o f $90,- 
000, which, after deducting $5,592 as an allowance for 
estimated executor’s commissions and additional Federal 
Estate Tax, resulted in a net increase in the personal es-
tate o f $84,408.

8. That pursuant to the fifth paragraph o f the last 
will and testament o f the decedent the capital stock o f 30 
Whitall Tatum Company, Philadelphia, Pa., owned by 
the decedent and which was not thereinbefore be-
queathed, was to be transferred to the Title Guarantee 
Trust Company o f New York City, in trust, the dividend 
and income therefrom or if sold the income accruing on 
the proceeds, to be paid to Frederick C. Tatum, the de-
fendant named herein, for and during the term o f his 
natural life, and upon his death to pay, assign and trans-
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fer the principal or capital o f said trust to the lawful 
issue o f said Frederick C. Tatum in equal shares per 
stirpes, or in default o f issue to assign and transfer the 
principal or capital o f  said trust to and among the per-
sons named in the eighth paragraph o f the will living at 
the time o f the decease o f said Frederick C. Tatum, 
equally.

9. That the net increase in the value o f the personal 
estate as set forth above passed pursuant to the fifth 
paragraph o f said last will and testament to Frederick 
C. Tatum, son o f the defendant named herein, for life, 
and the disposition o f the remainder, after deducting 
the value o f the life estate o f the son, depended upon 
various contingencies.

10. That on August 13th, 1924, the Comptroller of 
the Treasury completed an additional assessment re-
sulting in an additional tax levy o f $1,865.62 for direct 
tax chargeable against the value o f the life estate passing 
to Frederick C. Tatum under the provisions o f the fifth

20 paragraph o f the last will and testament o f the decedent 
and $296.28 for compounded tax chargeable upon the 
contingent remainder.

11. That the additional tax chargeable against Fred-
erick C. Tatum, son and defendant named herein, upon 
the value o f the life estate transferred to him pursuant 
to the fifth paragraph o f the last will and testament of 
decedent was levied in accordance with the provisions of 
Section 3, Chapter 228, Laws o f 1909, as amended by 
Chapter 151, Laws o f 1914, and the compounded tax 
chargeable against the contingent remainder was also

30 levied in accordance with said Section 3 o f the act.
12. That notice o f said additional taxes was for-

warded on August 19th, 1924, to Frederick C. Tatum, 
the executor o f the estate, together with an additional 
tax bill wherein it was shown that the additional direct 
tax amounted to $1,865.62 chargeable with interest at 
 ̂ e ra ê s x̂  Per centum per annum from November
3th, 1921, to the date o f payment, and calling attention 

to the additional compound tax o f $296.28.
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13. That under date o f October 6th, 1924, a certified 
check made payable to the Treasurer o f  the State o f  New 
Jersey in the amount o f $2,161.90 was forwarded to 
the Comptroller o f  the Treasury by Frederick C. Tatum, 
as executor o f the estate, said amount representing 
$296.28 in compounded tax and $1,865.62 in additional 
direct tax.

14. That under date o f ‘October 8th, 1924, said check 
for $2,161.90 was returned to Frederick C. Tatum with 
notice to the effect that the direct additional tax amount- 10 
ing to $1,865.62 was subject to interest to be computed
at the rate o f six per centum per annum from  Novem-
ber 13th, 1921, to the date o f payment and requesting 
in said notice that a corrected check for the total amount 
o f tax, plus interest, be immediately forwarded.

15. That subsequent to said date o f  October 8th, 
1924, various communications passed between the Comp-
troller o f the Treasury and William E. Foster, 60 Broad-
way, New York City, counsel for Frederick C. Tatum, 
executor o f the estate, relative to the right o f the Comp- 20 
troller o f  the Treasury to demand interest at the rate
of six per centum per annum upon the direct additional 
tax chargeable in this case.

16. That under date o f February 2d, 1925, a letter 
was addressed to the Comptroller o f  the Treasury, re-
ceived by him on February 3d, 1925, from William E. 
Poster, as counsel for the said Frederick C. Tatum, en-
closing a certified check o f the executor in the amount 
o f $296.28, representing the full amount o f the com-
pound tax, no interest being chargeable thereon. Said 
letter also called attention to the fact that the executor 30 
had theretofore tendered payment o f the total additional 
tax chargeable against the estate and that said tender o f  
tax had been refused by the Comptroller o f  the Treasury 
and therefore suggested that the necessary proceedings
be instituted for the recovery o f the tax if it was still 
the Comptroller’s contention that interest at the rate o f  
six per centum per annum should be charged on the ad-
ditional direct tax o f $1,865.62.
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17. That the property, both real and personal, o f this 
decedent, passing by his last will and testament or by 
deed o f trust, or otherwise, is chargeable with a trans-
fer inheritance tax pursuant to the provisions o f Chap-
ter 228, Laws o f 1909, as amended, Chapter 151, Laws 
o f 1914, together with the amendments thereof and 
supplements thereto.

18. That pursuant to the provisions o f Section 5 of 
the Transfer Inheritance Tax Act o f the State o f New

10 Jersey, Chapter 228, Laws o f 1909, as amended, Chap-
ter 283, Laws o f 1913, the additional direct tax, as 
shown by the additional assessment, amounting to 
$1,865.62, is chargeable with interest at the rate o f ten 
per centum per annum, to be compounded from one year 
from the date o f death o f the testator until the same is 
paid.

19. That pursuant to the provisions o f Section 6, of 
Chapter 228, Laws o f 1909, as amended, Chapter 151, 
Laws o f 1914, the Comptroller o f the Treasury, by vir-

20 tue o f the discretionary powers vested in him thereby, 
consented to a reduction o f the interest penalty in this 
particular case by reason o f the peculiar facts, from 
ten per centum per annum to six per centum per annum, 
the full extent o f the power to reduce which is conferred 
upon the Comptroller pursuant to this section.

20. That the additional assessment now involved in 
this estate was brought about by reason o f an error in 
calculating the tax chargeable under the original inheri-
tance tax assessment, which error was unavoidable and 
fairly overlooked both upon the part o f the Comptroller

30 o f the Treasury and the executor o f the estate.
Your Orator, Newton A. K. Bugbee, Comptroller of 

the Treasury, reports that the said direct tax amounting 
to $1,865.62, together with interest thereon from No-
vember 13th, 1921, to the date o f judgment at the rate 
o f six per centum per annum has not been paid accord-
ing to law, though demand for said payment o f tax, to-
gether with interest, has been made by your Orator 
upon the said Frederick C. Tatum, and your Orator
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therefore requests, pursuant to the provisions o f Sec-
tion 21 o f Chapter 228, Laws o f 1909, as amended, 
Chapter 151, Laws o f 1914, that you, as Register, issue 
a citation citing the said Frederick C. Tatum to appear 
before the Ordinary on a certain date not more than 
three months from the date thereof and show cause why 
such additional direct tax, together with accumulated in-
terest thereon at the rate o f six per centum per annum 
from November 13th, 1921, to the date o f  judgment 
should not be paid. 10

And your Petitioner shall ever pray, &c.

Newton A. K. Bugbee, being duly sworn according to 
law on his oath says:

That he is Comptroller o f  the Treasury o f  the State 
o f New Jersey and that he signed the annexed petition 
after reading the same and that the matters and things 
therein set forth are true to the best o f  his knowledge 
and belief as appears o f record in the office o f  the 
Comptroller o f  the Treasury in the Transfer Inheritance 
Tax Bureau.

That in originally assessing the transfer inheritance 
taxes found to be chargeable against the estate o f  30 
Charles A. Tatum, deceased, late o f  Monmouth County, 
New Jersey, an error in the valuation o f the personal 
property o f  this decedent to the extent o f  $90,000.00 
was made, such personal property being under-valued in 
that amount.

That subsequently this error came to his attention 
and an additional assessment was forthwith made on 
the further sum o f  $90,000.00, less $5,592.00 allowed '

N. A. K. Bu gb ee ,
Comptroller o f the Treasury. 
Ed wa r d  L. K a t z e n b a c h ,

A ttorney-General.

St a t e  o e  N e w  Jersey , 
Co u n t y  o e  M e rc e r ,
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for executor’s, commissions, and additional Federal 
estate tax, resulting- in an additional tax liability of 
$1,865.62 for direct tax and $296.28 for compounded

That said, compounded tax amounting to $296.28 has 
since been paid in full and as to which there is no con-
troversy at this time, but that there is still due and 
unpaid the additional direct tax amounting to $1,865.62, 
together with interest thereon at the rate o f six per cen- 

10 turn per annum, to be computed from November 13th, 
1921, to the date o f payment.

That a check in full settlement o f said additional di-
rect tax amounting to $1,865.62 was tendered to the 
Comptroller o f the Treasury, but was refused by him 
by reason o f the -fact that said payment did not include 
interest on the amount o f said additional direct tax in 
accordance with the provisions o f the statute.

That by virtue o f the provisions o f Section 6, Chap-
ter 228, Taws o f 1909, as amended, Chapter 151, Laws 

20 o f 1914, your petitioner reduced the interest penalty 
on said additional direct tax from ten per centum to six 
per centum per annum in accordance with discretionary 
powers vested in him by said section, but that Frederick 
C. Tatum, as executor o f the estate) after due notice has 
refused to pay any interest charge whatsoever on said 
additional direct tax, and claims that no penalty what-
ever should be chargeable.

tax.

N. A. K . Bu g b e E,
Comptroller.

Subscribed and sworn to before me this 19th day o f 
October, 1925.

IT- s.]
Endorsed:

“ Filed November 18, 1925, 
T h o ma s  F.

Ow e n  W . K ite , 
N. P. o f N. J.

M a r t in , 
Register.”
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Service o f a copy o f the within Citation and Petition 
is acknowledged this 17th day o f November, 1925.

W i l l ia m  E. Fo s t e r , 
Proctor for and of Counsel with 

Frederick C. Tatum, the 
Defendant.

Be for e  t h e  Or d in a r y  o f  t h e  St a t e  of  N e w  Je r s e y .

N e w t o n  A. K. Bu gb ee , Co mp -
tr oller  o f  t h e  T r e a s u r y  
o f  t h e  St a t e  of  N e w  Jer -
se y ,

Petitioner,
and

Fre derick  C. T a t u m , In d iv id -
u a l l y , a n d  Fre de ri ck  C. 
T a t u m , as  E x e c u t o r  o f  
t h e  La st  W il l  a n d  T e s t a -
me n t  o f  Ch a r l e s  A. T a -
t u m , Dece ased , La t e  o f  
Mo n mo u t h  Co u n t y ,

Defendant.

On Petition, etc.

JO

20

A N SW E R .

( Filed December 1, 1925.)

The answer o f Frederick C. Tatum, individually and 
as executor o f  the last will and testament o f  Charles A . 
Tatum, deceased, late o f Monmouth County, New Jer-
sey, respectfully shows:

1. Paragraphs 1, 2, 3, 4, 5,-6, 7, 8, 9, 10, 12, 13, 14, 
15 and 16 are admitted.

2. Paragraphs 11, 17 and 18 are denied.
3. Paragraph 19 is admitted except that the defendant 

denies that any discretionary powers are vested in the 
Comptroller o f the Treasury by virtue o f  Section 6 o f

30
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Chapter 228, Laws o f 1909, as amended, Chapter 151, 
Laws o f 1914.

4. Paragraph 20 is admitted except that the defendant 
denies that said error was unavoidable and fairly over-
looked on the part o f  the petitioner.

F ir s t  Se pa r ate : De f e n s e .

1. The defendant duly made and filed a fair, cor-
10 rect and proper return in connection with the estate o f

the said Charles A. Tatum, deceased, as required by 
law.

2. Defendant, in both his individual and representa-
tive capacities, has carried out and fulfilled the terms of 
the last will and testament o f said testator.

3. That if, as it appears, a mistake in the calcula-
tion in the value o f the personal estate o f said testator 
was made resulting in a net increase in said personal 
estate o f $84,408, that said mistake was not made by

20 defendant, but was made by the petitioner, his agents, 
servants or employees, without any knowledge thereof 
whatsoever on the part o f the defendant until on or 
about August 20, 1924.

4. That defendant duly paid all taxes levied against 
the said testator’s estate upon receipt o f bills therefor 
from the petitioner and that all o f such payments were 
duly made within a year from the date o f the death of 
said Charles A. Tatum.

5. That all payments o f taxes by the defendant levied 
by the petitioner and billed by him against the said

30 testator s estate were made by using the figures con-
tained in said petitioner’s bills therefor and that de-
fendant was never informed until on or about Septem-
ber 26, 1924, after his attorney had called personally 
at the office o f the petitioner in Trenton, as to what 
method had been used by the petitioner in arriving at 
the net amount o f said testator’s estate or o f  the method 
used by the petitioner in arriving at the tax or taxes al-
leged to be due.
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6. Defendant joins issue with the petitioner on the 
ground that the Transfer Inheritance Tax Act, as re-
ferred to in the petition, does not contemplate the charg-
ing o f any penalty or interest against the defendant by 
the State upon an additional amount o f  tax alleged to 
be due and arising out o f  an error committed by the 
petitioner, his servants, agents or employees and not by 
the defendant and without the knowledge o f  the de-
fendant and without the knowledge o f the defendant as
to how the original tax was calculated or upon what sum 10 
o f money it was calculated.

7. Defendant, as set forth in the petition, hereby 
offers and tenders to pay into Court the principal o f the 
amount o f  extra tax alleged to be due the State.

Wherefore, defendant respectfully prays that the ci-
tation issued herein be discharged, that the petition 
be dismissed and for such other and further relief as
may be proper in the premises; and the defendant will 
ever pray.

(Signed) W ie e ia m K. Fo s te r , 20
Proctor for  and o f Counsel with the Defendant.

Be f o r e  t h e  Or d in a r y  o f  t h e  St a t e  o f  N e w  Je r s e y .

N e w t o n  A. K. Bugbee , Co mp - '  
tr oee Er  o f  t h e  . T r e a s u r y  : 
of  t h e  St a t e  o f  N e w  Ter - 
se y ,

Petitioner,
vs.

Frederick  C. T a t u m , I n d iv id - ^  n • •
UAEEY, AND FREDERICK C. ” °  etlilon-
Ta t u m , as  E x e c u t o r  of  
t h e  La st  W ide  a n d  T e s t a -
me n t  of  Cha rg es  A. T a -
t u m , Dece ased , La t e  o f  
Mo n mo u t h  Co u n t y ,

Defendant.

30
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R E PLIC A TIO N .

(Filed December 1, 1925.)

Reply o f Newton A. K. Bugbee, Comptroller o f the 
Treasury o f the State o f New Jersey, the Petitioner to 
the answer o f the defendant.

1. The petitioner joins issue on paragraphs 1, 2, 3 and 
4 as contained in the answer o f defendant.

2. T o  the first separate defense o f  the defendant set 
up in said answer the petitioner says:

3. Paragraphs 1, 3 and 4 are admitted.
4. Petitioner has no knowledge or information suffi-

cient to confirm or deny the allegations contained in 
paragraph 2.

5. Petitioner denies the allegations contained in para-
graph 5 and answering says that under date o f  Septem-
ber 25, 1921, a letter was mailed by the petitioner to 
Messrs. Steele & Otis, 61 Broadway, New York, coun-
sel for Frederick C. Tatum, complainant, wherein the 
appraised values as used by the petitioner in the assess-
ment with respect to the preferred and common stock 
o f the Whitall-Tatum Company were set forth, as well 
as a statement as to the changes in the amount o f cer-
tain deductions allowable in computing the tax, which 
letter was in response to a request o f said Steele & Otis 
o f September 21, 1921, for information as to the values 
which were finally adopted by the department for the 
stock o f Whiteall-Tatum Company, both preferred and 
common, and the amounts allowed as deductions with 
respect to commissions and Federal inheritance tax.

Ed wa r d  L. Ka t z Hn b a c h , 
Attorney-General o f  New Jersey, 

A ttorney for Petitioner.

Endorsed:
“ Filed December 1, 1925,

T h o ma s  F. Ma r t in ,
Register.”
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Bef o r e ; t h e  Or d in a r y  o e  t h e  St a t e  o e  N e w  Je r se y .

Ne w t o n  A. K. Bug bee , Co mp--| 
tr o g e Er  o e  t h e  T r e a s u r y  
o e  t h e  St a t e  o e  N e w  Jer -
sey ,

Prosecutor,
and

Freder ick  C. T a t u m , In d iv id -
r

u a g g y , a n d  Fre d er ic k  C. ^
Ta t u m , as  Ex e c u t o r  o f  
t h e  La s t  W ide  a n d  T e s t a -
me n t  o f  Cha rg es  A. T a -
t u m , Dec ea sed , La t e  o f  
Mo n mo u t h  Co u n t y ,

Defendant.

O R D E R  O F REFE R E N C E .

It is on this tenth day o f December, 1925, on motion 
of Edward L. Katzenbach, Attorney-General o f New ^0 
Jersey, counsel for petitioner, Ordered that the above 
stated cause be referred to Hon. M. G. Buchanan, one 
o f the Vice-Ordinaries, to hear the same for the Ordi-
nary, and to report thereon to him and advise what 
order or decree should be made therein.

E. R. W a g k e r ,
Ordinary,

We consent to the entry o f the foregoing order.
Ed wa r d  L. K a t z e n b a c h , 

Attorney-General o f  New Jersey, 3 a
Counsel for Petitioner.

Endorsed :

W ig g ia m E. Fo s t e r ,
Counsel for Defendant.

“ Filed December 16, 1925, 
T h o ma s  F. M a r t in ,

Register.”
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N e w  Je rs ey  Prer ogative  Co u r t .
Be t w e e n

N e w t o n  A. K. Bugb EE, Co mp -\ On Petition

Freder ick  C. T a t u m , Ex e c u -
t o r , Et c .

tr oee Er , Et c .,
and

to Enforce 
Payment o f 
Transfer 

Tax.

CON CLUSION S.
10

( Filed December 24, 1925.)

(N ot for print.)

Mr. Edward L. Katzenbach, Attorney-General, for 
petitioner.

Mr. William E. Foster, for respondent.

Bu c h a n a n , V. O . :
20 This is a proceeding by the Comptroller under Section 

21 o f the Transfer Tax Act to enforce payment o f trans-
fer tax levied against the estate o f Charles A. Tatum, 
deseased.

The sole question involved is whether interest is col-
lectible on the tax assessed.

Decedent died in November, 1920. Transfer tax was 
assessed against the estate and paid in October, 1921. 
Recently the Comptroller discovered that an error had 
been made in his office in appraising the estate; that 
the value o f the personal estate should have been fixed 

30 at a figure about $90,000 higher than had actually been 
done; that the estate was in fact liable for a tax greater 
by $1,865.62 than that which had actually been levied 
and paid. On being apprised of this, and finding the 
situation as stated, the executor tendered payment of 
the $1,865.62, which the Comptroller declined to accept 
unless interest thereon at six per centum per annum 
from one year after decedent’s death should be added 
thereto.
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The Comptroller admits that the error was his; that 
the respondent was in no wise at fault in the matter; 
but maintains that he has no alternative, under the man-
datory provisions o f Sections 5 and 6 o f the Transfer 
Tax Act, but to insist on payment o f the interest.

It seems to me that the case is controlled by the de-
termination o f the Ordinary in Re Vail, 93 N. J. Bq.
401, holding that where assessment and levy are not 
made until after a year from decedent’s death, if the 
delay is in no wise attributable to the executors (or the 10 
estate), interest is not collectible— provided, o f course, 
payment_.be made promptly after levy.

Decree may be made for the payment o f the tax, with-
out interest— and (tender having been made without 
out interest— and (tender having been made, without 
costs.

N e w  Jersey  Preroga tiv e  Co u r t .

Ne w t o n  A. K. Bu g b e e , Co mp - 
tr oe e Er  o e  t h e  T r e a s u r y  
o f  t h e  St a t e  o e  N e w  Jer -
se y,

Petitioner,
and

Freder ick  C. T a t u m , In d iv id -
u a t e  y , a n d  Fre de ri ck  C. 
Ta t u m , a s  Ex e c u t o r  o e  
t h e  La st  W ie e  a n d  T e s t a -
me n t  o e  Ch a r t e s  A. T a -
t u m , Dece ase d .

Defendant.

DECREE.

( Filed January 7, 1926.)

20

On Petition, etc.

30

This matter being opened to the court by William E. 
Foster, Esq., o f  counsel with the defendant, and it ap-
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pearing to the court that the defendant’s testator, Charles 
A. Tatum,, died in November, 1920, and that a transfer 
inheritance tax was assessed against the estate o f said 
testator and paid in October, 1921, and it appearing that 
in August, 1924, the Comptroller discovered that an 
error had been made in his office in appraising said 
estate, namely, that the value o f the personal estate 
should have been fixed at a figure about $90,000 higher 
than had actually been done and that the estate was in 

10 fact liable for a tax greater by $1,865.62 than that which 
had actually been levied and paid, and it further appear-
ing that upon being apprised o f this and finding the 
situation as stated, the executor tendered payment o f 
said sum of $1,865.62 which the Comptroller, the peti-
tioner herein, declined to accept unless interest thereon 
at six per centum per annum from one year after the 
testator’s death should be added thereto, and it appear-
ing that the petitioner admits that the error was his and 
that the defendant was in no wise at fault in the matter, 

20 and upon reading the pleadings, affidavits and briefs filed 
herein and after hearing the arguments o f counsel, it is, 
on this seventh day o f January, 1926,

Ordered, Adjudged and Decreed, that the defendant 
pay to the Treasurer o f the State o f New Jersey the 
aforesaid sum o f $1,865.62, the principal amount o f said 
additional assessment o f transfer inheritance taxes with-
out interest or penalty and without costs to either party 
in favor o f the other.

E. R. W a l k e r ,
Respectfully advised i Ordinary

30 Ma l c o l m G. Bu c h a n a n ,
Vice Ordinary.

Endorsed:
“ Filed January 7, 1926,

T h o ma s  F. M a r t in ,
Register.”
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N e w  Je rs e y Su pr e me  Co u r t .

No. 240, May Term, 1926.

N e w t o n  A. K. Bug be E, Co mp - '  
troee Er  o e  t h e  T re a su r y  
o e  t h e  St a t e  o e  N e w  Jer -
se y ,

Prosecutor,
vs.

Fre der ic k  C. T a t u m , In d iv id -
UAEEY AND AS E x ECUTOR OE

t h e  La s t  W iee  a n d  T e s t a -
me n t  o e  Ch a r l e s  A. T a t u m , 
Dec eased ,

^On Certiorari.

Respondent.

10

O PIN IO N .

( Filed October 21, 1926. 20

Before Justices Parker, Black and Campbell.
For the prosecutor, Edward L. Katzenbach, Attorney- 

General.
For the respondent, William E. Foster.

Per  Cu r ia m .
This writ brings before us for review a decree o f  the 

Prerogative Court requiring the payment by respon-
dent into the treasury o f the State o f  New Jersey 
$1,865.62, being the principal amount o f  an additional 
assessment for transfer inheritance taxes without inter-
est, penalty or costs.

Charles A. Tatum died November 13th, 1920. His 
will was probated November 24th, 1920. On September 
15th, 1921, the Comptroller fixed the amount o f the 
transfer inheritance tax at $36,833.59 and this was paid 
October 4th, 1921. Thereafter an additional return was 
made, and on October 21st, 1921, an additional sum o f



28 Opinion.

$1,030.09 was paid. On August 13th, 1924, the Comp-
troller discovered that an error had been made by some 
one in his office, the correction o f which resulted in a 
net increase o f  the personal estate to the extent o f 
$54,408, and on that date made an additional assessment 
for $1,865.62 and also a compromise tax o f $296.28.

On the $1,865.62 the Comptroller claims interest from 
November 13th, 1921, being one year after testator’s 
death.

10 The Vice Ordinary held that such interest was not 
recoverable under Re Vail 93 N. J. Bq. 401, and we 
concur in such view.

The writ o f certiorari is therefore dismissed and the 
decree o f the Prerogative Court is affirmed.

N e w  Jerse y Su pr e me  Co u r t .

20 Je w t o n  A. K. Bugb ee , Co mp - : 
t r ol g Er  o e  t h e  T re a su r y  
o e  t h e  St a t e  o e  N e w  Jer -

; 0

SEY,
Prosecutor,

vs.
Freder ick  C. T a t u m , In d iv id -

u a l l y , a n d  Freder ick  C. 
T a t u m , as  Exe c u t o r  o e  
t h e  Las t  W il l  a n d  T e s t a -
me n t  o e  Ch a r l e s  A. T a -
t u m , Dec eased , La t e  o e  
Mo n mo u t h  Co u n t y ,

Defendant.

On Certiorari.
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O R D E R  D ISM ISSIN G  W R IT  O F C E R T IO R A R I 
A N D  O F A F F IR M A N C E  O F T H E  D E C R E E  

O F T H E  P R E R O G A T IV E  CO U RT.

{Filed November 16, 1926.)

This cause having been duly argued at the May Term, 
1926, o f this Court by Edward E. Katzenbach, Esq., 
Attorney-General, o f  counsel for the prosecutor, Newton 
A. K. Bugbee, Comptroller o f the Treasury o f the State 10 
o f New Jersey, and William E. Foster, Esq., o f  counsel 
for the defendant, Frederick C. Tatum, individually, 
and Frederick C. Tatum, as executor o f the last will and 
testament o f  Charles A. Tatum, deceased, and the Court 
having considered the same and finding no error in 
the decree o f  the Ordinary o f  the Prerogative C ourt:

It is thereupon ordered and adjudged that the decree 
o f the Ordinary o f the Prerogative Court, removed by 
writ o f certiorari in this cause, be affirmed, and that the 
record be remitted to the Prerogative Court to be pro- 20 
ceeded with in accordance with this judgment and the 
practice in such case made and provided.

Entered November 8th, 1926.
On motion o f

WiiyiyiAM E. Fo s t e r ,
O f Counsel with Defendants.

I, Edward J. Kelleher, Clerk o f the Supreme Court o f  
the State o f New Jersey, do certify that the foregoing 
is a true copy o f the notice o f  appeal filed and also o f  a 
rule entered in the minutes o f the court in the above- 30 
stated cause.

In testimony whereof I have set my hand and the 
seal o f  said Court at Trenton, this six- 

[ e . S.] teenth day o f November, A . O. nine-
teen hundred and twenty-six.

Ed wa r d  J. K ee e Eh e r ,
Clerk.
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NEW JERSEY

Court of Errors and Appeals.
N e wt o n  A. K. Bugbee , Co mp - 

tr o e e e r  o e  t h e  T r e a s u r y  o e  
t h e  St a t e  o e  N e w  Jers ey , j

Prosecutor-Appellant, »

vs.

Freder ick  C. T a t u m , In d iv id u - 
a e e y , a n d  Fred eric k  C. T a t u m , 
as  Exe c u t o r  o e  t h e  La st  W id e  
a n d  T e s t a me n t  o e  Cha rg es  A. 
T a t u m , Dec ea s e d ,

Defendant-Appellee.

On Appeal from 
Supreme Court.

BRIEF OF ATTORNEY-GENERAL 
OF NEW JERSEY, COUNSEL OF 

PROSECUTOR-APPELLANT.
This is an appeal by prosecutor in certiorari, from 

a judgment o f the Supreme Court (Parker, Black and 
Campbell, JJ.) affirming an order or decree made by 
Edwin Robert Walker, Ordinary o f the Prerogative

° f thC StatG ° f New Jersey> dated January 7, 
1926, by which order defendant is directed to pay into

of the State of New Jersey the sum of
91,865.62, representing the principal amount o f  a cer-
tain additional Transfer Inheritance Tax, without in-
terest or penalty, to the date o f  payment.
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POINT OF LAW.
The facts are not in dispute. The only legal question 

raised is whether or not certain inheritance taxes 
assessed should bear interest at the rate o f  six per 
centum per annum from one year from the date of 
death o f the decedent to the date o f  payment.

STATEMENT OF FACTS.
The action in the Prerogative Court was instituted 

by the Comptroller o f the Treasury, pursuant to the 
provisions o f section twenty-one o f the Transfer In-
heritance Tax Act, Chapter 228, Laws o f 1909, as 
amended, for the purpose o f determining why a certain 
additional Transfer Inheritance Tax and interest 
thereon, assessed against the estate o f  Charles C. Tatum, 
should not be paid.

Charles C. Tatum died a resident o f  Monmouth 
County, New Jersey, November 13, 1920, testate. A  
Transfer Inheritance Tax assessment, based upon the 
report o f the executor o f the estate, was made under 
date o f  September 15, 1921, and the taxes found to be 
due at that time, both direct and compromise, were paid 
on or before October 4, 1921. After that date an addi-
tional tax was found to be due by reason o f the dis-
closure by the representatives o f the estate o f property 
not included in the original report, which additional tax 
was paid on or before October 21, 1921. (p. 13.)

Subsequently, however (about the month o f August, 
1924), it came to the attention o f the Comptroller of 
the Treasury that an error had been made in valuing 
the personal estate o f the decedent in the amount of 
$90,000, correction o f which would result in an increase 
to that extent, (p. 13.) This error occurred in the 
extension o f the value o f certain shares o f  common 
stock o f the Whitall-Tatum Company, o f  Philadelphia, 
Pa. The figure extended in the taxable column was 
$90,000 less than it should have been; viz., $758,589.63 
instead o f $848,589.63.
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Under these circumstances the Comptroller o f  the 
Treasury immediately proceeded with the assessment 
o f an additional tax upon the said sum o f $90,000, less, 
however, $5,592, representing an additional allowance 
for estimated executor’s commissions and additional 
Federal Estate tax, resulting in a net increase in the 
personal estate liable to the additional tax o f  $84,408. 
This additional assessment showed a tax liability o f  
$1,865.62 for direct taxes and $296.28 fo r  Compro-
mise taxes, (pp. 13-14.)

A  check in the amount o f  $2,161.90 was submitted 
to the Comptroller o f the Treasury in adjustment o f  the 
additional direct tax and additional compromise tax. 
The Comptroller o f  the Treasury refused to accept this 
check, however, by reason o f the fact that the same did 
not include interest on the direct tax computed at the 
rate o f  six per centum per annum from one year from 
the date o f  death o f the decedent to the date o f  payment. 
The ¿xecutor o f the estate when submitting the check, 
and ever since,' contended that no interest whatsoever 
could be charged on the direct tax. (pp. 15.)

It might be stated that the compromise tax was not 
liable for any interest and check in adjustment thereof 
has been received and applied by the Comptroller o f 
the Treasury in full settlement o f  said compromise tax, 
leaving only the additional direct tax unadjusted.

t h e  m a t t e r  o f  i n t e r e s t  i s  c o n t r o l l e d  
e n t i r e l y  b y  s t a t u t e  a n d  n o t  b y

DISCRETION OF THE COURTS OR 
STATE OFFICERS.

It is appellant’s contention that the additional direct

ARGUMENT.
POINT I.

'!> one year from the death o f 
payment at the rate o f  six per
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centum per annum. This conclusion is based upon the 
provisions o f the Transfer Inheritance Tax Act in 
effect as o f the date o f death o f this decedent. Chapter 
228, Laws o f 1909, as amended by Chapter 283, Laws 
o f 1918, Section 5, controls:

“ All taxes imposed by this act shall be due and 
payable at the death o f the testator, intestate, 
grantor, donor or vendor, unless in this act other-
wise provided, and if the same are paid within six 
months from the date o f the death o f the testator, 
intestate, grantor, donor or vendor, a discount of 
five per centum shall be allowed and deducted from 
such taxes; if not paid within one year from the 
date o f the death o f the testator, intestate, grantor, 
donor or vendor, such tax shall bear interest at 
the rate o f ten per centum per annum, to be com-
puted from the expiration o f one year from the 
date o f the death o f such testator, intestate, grantor, 
donor, or vendor, until the same is paid, and in all 
cases where the executors, administrators, grantees, 
donees, vendees or trustees do not pay such tax 
within one year from the death o f the decedent, 
they shall be required to give a bond to the State 
o f  New Jersey in double the amount o f the tax, con-
ditioned to pay said tax, and any interest which 
may- fall due thereon, said bond to be approved as 
to the form and sufficiency thereof by the Comp-
troller o f the Treasury o f this State.”  * * *

(Underlining by Appellant.)
It will be noted that this section directs that “All 

taxes * * * if not paid within one year from the
date o f the death of the testator, intestate, grantor, 
aonor or vendor, * * *• shall bear interest at the
rate of ten per centum per annum to be computed from 
the expiration of one year from the date o f death of 
such testator, intestate, grantor, donor or vendor, until 
the same is paid.”

From the foregoing it is apparent that the matter of 
interest on inheritance taxes is controlled exclusively by
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statute. The Act in this respect contains very specific 
provisions. Its language is plain and its purpose free 
from doubt. Under these circumstances it is obvious 
that the statute is not open to construction.

Matter o f Stewart, 131 N. Y., 274.
Bingham’s Adm. v. Commonwealth, 196 Ky. 

Rep. 318®
The rule o f law to be applied in these matters is con-

cisely stated by the Court o f  Appeals o f  Kentucky in 
Bingham’s Adm. v. Commonwealth, supra, as fo llow s: 

“ This is certainly express statutory authority for 
collection o f interest after eighteen months and 
until the cause o f the delay, whatever the cause, is 
removed; and it is so clearly stated as to admit o f 
no doubt whatever o f the Legislature’s intention 
with reference to the precise facts we have here.
* * * * * * * 

The Legislature having thus plainly stated its 
intention with reference to the facts here, we can-
not, o f cotirse, infer a contrary one, even if  our 
sense o f  justice inclined us to do so.”

(Underlining by Appellant.)
No power is granted to any one to waive the State’s 

right to interest under any circumstances. The statute 
directs that interest must be collected in all cases where 
the tax is not paid within the year. The fiat o f  the 
State, as expressed through its Legislature, is par-
amount, no matter how unjust it may be, unless for 
some reason it be an attempt to do something which is 
unconstitutional. The courts lack the power to set such 
a direction aside merely because it may operate inequit-
ably in a particular instance. O f course, it is always to 
be assumed at the start that the Legislature intends by 
its acts to do justice; but this assumption only pre-
vails where the statute is open to construction. The 
rule has no application where the statute is explicit, 
even though its terms may work a hardship in certain
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Confronted with such plain legislation as we are here 
concerned with, appellant is unable to conceive upon what 
grounds the Supreme Court and the Prerogative Court 
can direct that interest shall not be charged in this par-
ticular case. How are these courts able to circumvent 
the dictates o f the statute and set up their order con-
trary to what the Legislature has directed to be done in 
such cases? Surely, they cannot base their conclusion 
upon equitable grounds. I f  the statute is a valid legis-
lative act, and it has not been intimated that it is not, 
then the lower courts were without power to dispense 
equity.

In re People, ex Rel Lown v. Cook, 158 App. 
Div. 74.

People v. Rice, 91 Pac. Rep. 33.
Bingham’s Adm. v. Commonwealth, 196 Ky. 

318.
The Supreme Court o f New York, in People ex Rel 

Lown v. Cook, supra, said:
“ While the ten per cent, now amounts to a con-

siderable sum, the statute vests no discretionary 
power in the Court or the right to grant equitable 
relief, as the appellant suggests.”

See also People v. Rice, supra, where the Supreme 
Court o f Colorado says:

“ These are matters which should have appealed 
to the Legislature; but the Legislature, having 
before them the laws o f other States containing 
more liberal provisions with respect to such matters, 
did not make provisions for a rebate o f interest 
under such conditions, and this department, there-
fore, cannot grant relief.”

Appellant is clearly o f the view that the matter is a 
legislative and not a judicial one. That is, the Legisla-
ture o f this State has taken great care to provide for the 
charging o f interest on all taxes not paid within the year 
period, and, unless the Legislature lacked the power to 
so direct or did so in a manner which makes that provi-
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sion o f the Act unconstitutional, the courts o f this State 
are without authority to interfere.

In re Ermann’s Estate, 169 N. Y. Snpp., 207,
In re Grigg’s Estate, 163 N. Y. Supp., 1096.
In Matter o f Stewart, 131 N . Y ., 274.
People v. Baldwin, 287 III., 87.
People v. Rice, 91 Pac. Rep., 33.

Surely no one would urge that the Comptroller o f  the 
Treasury is empowered by the statute to waive interest 
in certain cases. His authority extends only to the 
remittance o f the four per cent, penalty under circum-
stances outlined under section six o f the Act. Now, 
if the Comptroller lacks the power to grant relief, just 
what part o f the statute confers such power upon the 
courts? O f course, the judiciary would be properly 
appealed to if the provisions o f  the Act were doubtful 
and there was necessity for construction. But that is 
not the situation in the instant case where the Act is as 
plain as proper use o f the English language can make it.

While the interest, together with the penalty pre-
scribed by this section, is at the rate o f ten per centum 
per annum, the Comptroller o f the Treasury has, in the 
present case, upon the facts existing, eliminated the four 
per cent, penalty feature, thereby insisting upon only 
the adjustment o f interest on the unpaid tax at the rate 
o f six per centum per annum. Authority for the elimina-
tion o f said penalty being granetd by section six o f  the 
Transfer Inheritance Tax Act, Chapter 228, Laws o f 
1909, as amended, Chapter 151, Laws o f 1914, which 
provides as follows:

“ 6. The penalty o f ten per centum per annum 
imposed by section five hereof for the non-payment 
o f said tax shall not be charged where in cases by 
reason o f claims made upon the estate necessary 
litigation or other unavoidable cause o f delay the 
estate o f  any decedent or a part thereof, cannot be 
settled at the end o f a year from the death o f the 
decedent, and in such cases only six per centum 
per annum shall be charged upon the said tax from



the expiration o f such year until the cause o f such 
delay is removed.”

This is the full extent to which either the courts or 
the Comptroller o f the Treasury can go by way of 
granting relief. The case, beyond this point, is con-
trolled exclusively by statute. And, if relief is to be had 
at all, it must come through the Legislature and not 
through the courts.

POINT II.

A DISCUSSION OF THE CASES IN NEW JER-
SEY UPON THE SUBJECT.

The Prerogative Court o f this State has heretofore 
passed upon this point o f  law. See In re Cowan, 96 
N. J. Bq., 289. In that case counsel for the estate con-
tended that the Comptroller could not exact interest 
from one year from the date o f death but could only 
demand interest from the date o f the assignment or 
transfer o f the New Jersey stock by the administrator. 
The decedent was a non-resident o f the State o f New 
Jersey, and it was alleged that the tax was upon the 
transfer and became due at the time o f said transfer, 
and that interest or penalty could, therefore, not be 
charged prior to such transfer. The Court found that 
this conclusion was unsound and sustained the Comp-
troller’s contention that interest and penalty are charge-
able at the rate o f ten per centum per annum, to be com-
puted from one year from the date o f  death o f the 
decedent to the date o f payment. Vice-Ordinary Bu-
chanan, summarizing the facts in that case, said:

“ The argument is that the tax, in such a case as 
the present, is imposed on the ‘assignment or trans-
fer’ by the administrator, and not upon any other 
transfer; that it is made payable on such assign-
ment or transfer and not earlier, and, hence, that 
the exaction o f interest by the Comptroller from 
the date o f decedent’s death was and is unlawful and
erroneous.
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“ I think that both the premises and the conclusion 
o f this argument are clearly unsound.”

The point now under discussion was also directly 
raised, although not definitely decided by Vice-Ordinary 
Backes in re Lake's Estate, 82 N. J. Eq., 327. The facts 
as recited in the opinion o f the Court show that the 
decedent died in August o f 1900. The amount o f  tax 
found to be due against the estate was not determined, 
however, until March o f 1913. The Comptroller in-
sisted upon the payment o f  interest at the rate o f  ten 
per cent, from one year from date o f  death o f decedent 
to date o f adjustment. The representatives o f  the estate 
contended, however, that interest only at the rate o f  six 
per cent, from the date of the assessment should be 
charged.

The Vice-Ordinary dismissed the petition because, 
as he states, the question was not properly before him 
for decision. He did not let the matter pass, however, 
without expressing his views as to the merit 'o f  the 
Comptroller’s contention. In this respect he said :

“ It may not be amiss to indicate to counsel that
my present notion is that there is considerable force 
in the Comptroller s contention. The statute— not 
the Comptroller—  imposes the tax, both as to sub-
ject and percentage, as o f  the decedent’s death. It
contemplates payment within one year after death, 
and casts the burden o f ascertaining the value o f 
the estate to be taxed upon the legatee and personal 
representative. It seems to me that the statutory 
method providing for the ascertainment o f  the 
amount o f the estate to be taxed, when that amount 
is not a specified sum o f money, is mere machinery, 
and that all proceedings thereunder relate to the 
date o f  death. In this respect counsel may be more 
fully informed by consulting the text o f  37 Cyc. 
1553 et seq., and the many cases there cited ”

What might appear, at first glance, to be a contrary 
construction o f the Act in this respect is the declaration 
o f Honorable Edwin Robert Walker, sitting as Ordinary
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in the case o f In re Vail, 93 N. J. E£q,, 401-, where he 
said in closing- his opinion:

“ And if the tax were not levied for a year or 
more after decedent’s death, then,;'i,f the tax were 
promptly paid after leyy, interest would not run 
for another reason, namely, because the belated date 
o f assessment and levy were not attributable in any-
wise to the executors.”

A  reading o f the facts o f the case).,however, as set 
forth at length in the opinion, will conclusively show 
that the statement is upon a point that not .only was not 
solemnly argued, but wasv in fact, not even raised. , The 
opinion in the Vail .case shows that the.only question 
raised was whether or not a payment to the Comptroller 
o f the Treasury of, a five per cent, tax upon the full 
value .of shares .of stock o f a New Jersey corporation 
owned by a nonresident decedent, for the purpose ■ o f 
securing waiver for the immediate transfer o f said 
shares, was a payment qf the tax, entitling the estate 
to the benefit o f the five per cent, discount allowed by 
the Transfer Inheritance Tax Act for payment made 
within the specified period or was merely a deposit to 
secure a transfer o f stock. (See p. 403.)

Theodore N. Vail died April 16, 1.920, a resident of 
Vermont. At the time o f his death he was the owner 
o f certain shares o f stock qf New Jersey corporations, 
and in order to secure immediate waiver to transfer said 
stock, the executors o f his estate, under dates o,f July 
31, 1920, and August 6, 1920, paid to the Comptroller 
o f the Treasury, pursuant to Chapter 58, P. L. 1914, 
the total sum of $23,941.32. It is to be noted that the 
payments were made within six months o f the date of 
death o f testator. Final assessment o f the taxes was 
not made by the State until September 9, 1921. The 
Comptroller, in rendering bill for taxes on final assess-
ment, claimed that interest was due on said tax from 
one year from the date o f death to the date o f payment. 
On the other hand, the executors o f the estate con-
tended that, not only could interest not be charged,, but
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that they should be entitled to a discount o f five per 
cénf. for payment within six months o f testator’s death. 
The Comptroller’s claim was based on the conclusion 
that the deposits to secure immediate waiver were not,

1 in fact, payments o f tax or on account thereof, but 
merely as security for final adjustment o f  any taxes 
which might be found to be due the State upon the 
filing by the executors o f the regular proceeding. The 
Ordinary, in his opinion, concisely states the question 
there raised:

* And this in turn depends upon 
whether the $23,941.32 was a payment o f the tax 
or a deposit to Secure a transfer o f stock.”

The Court found that a payment on account pur-
suant to Chapter 58, P. L. 1914, was, in fact, a pay-
ment to the Comptroller o f the Treasury and if made 
within six months o f testator’s death, entitled the estate 
to the statutory discount o f five per cent. That was all 
that was necessary to be decided in that case. Once it 
was held that the deposit to secure immediate waiver 
was/ in fact, a payment on account o f  tax, the matter 
was disposed of, since it was not disputed that the de-
posits were made within the discount period, and, there-
fore, no question o f interest could arise. When the 
Court tacked on to its opinion the further statement 
that interest could not be charged against taxes which 
were not assessed within the year o f  testator’s death, 
if payment upon levy was promptly made, and the delay 
in assessment was not attributable to the estate, it stated 
a conclusion upon a point which was not raised and 
upon which thè State never had an opportunity to be 
heard. Such a statement under the circumstances must 
be treated purely as obiter dictum and in no way con-
trolling in the disposition o f the case sub judice. In 
fact, the statement does not even possess the weight 
sometimes accorded judicial dictum. ( Crescent Ring 
to .  v. Travelers,, etc., Co., 4 N. J. Adv. Rep., 208.)
; Statutes, where clear and unambiguous, are under no 

circumstances cast aside unless the Legislature has at-
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tempted thereby to do something Which constitutionally 
it cannot do or else where the manner in which it has 
attempted to do it contravenes some constitutional right. 
Despite this fact, however, the Supreme Court and the 
Prerogative Court have in the instant case overruled 
the plain provisions o f the Inheritance Tax Act. If 
the Ordinary in the Vail Case and the Supreme Court 
and the Prerogative Court in the instant case meant that 
the provisions o f the statute for interest, under such a 
state o f facts as we are here concerned with, would be 
void because o f the Constitution— for it seems from the 
plain language o f the Act that is the only way the Legis-
lative provision for interest may be set aside— they 
have not suggested it or stated the reason for such a 
conclusion. Their opinion seems to be that if equity is 
to hold sway, then the statute, insofar as the present case 
is concerned, must be cast aside.

There is another very cogent reason why the state-
ment found in the Vail Case has absolutely no weight 
in the disposition o f the present matter. Section five of 
the Act (Chapter 228, Laws o f 1909, as amended, Chap-
ter 283, Laws o f 1918) is now under review. Disposi-
tion o f the Vail Case depended upon an interpretation 
o f Chapter 58, Laws o f 1914, which Chapter has noth-
ing whatsoever to do with the interest section o f the 
Act. How, then, can it be said that any statements 
found in the Vail Case represents judicial determination 
o f the present matter. Further argument upon this 
point seems unnecessary. It is, o f  course, unfortunate 
that the courts below have applied the obiter dicta found 
in the Vail Case to the present one without noting that 
the facts o f the two cases do not bear the least resemb-
lance, and that the point here raised was not in the 
slightest degree mooted in the Vail matter.

The Legislature, in framing the Act, realized, of 
course, that in many cases complications would arise 
which would make it impossible for the Comptroller of 
the Treasury to levy an Inheritance Tax within the 
one year period from the date o f  death o f the decedent,
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due to will contests, uncertainty o f the nature and value 
o f assets, litigated claims pending against the estate, 
and numerous other circumstances attending the ad-
ministration o f large estates which readily present them-
selves to one’s mind. W ith this situation in mind, the 
Legislature did not provide for the waiving o f the 
interest charges, but merely provided for the elimina-
tion o f the four per cent, penalty feature and directed 
specifically, by section six, that the Comptroller o f  the 
Treasury should collect interest at the rate o f  six per 
cent, on the tax from one year from the date o f  death 
to the date o f payment whatever the cause o f delay might 
be, even though actual assessment o f the tax might be 
delayed for a prolonged period.

The Legislature apparently proceeded upon the as-
sumption that the charging o f six per cent, interest on 
the tax from one year from the date o f death to the 
date o f  payment was not unreasonable, based upon the 
logical conclusion that the representatives o f  the estate 
have been in possession o f funds which actually belong 
to the State o f  New Jersey, and that in the course o f 
their possession they have invested the same to produce 
an income somewhere in the neighborhood o f this in-
terest charge; sometimes the income being less and 
sometimes greater. The statute, however, in order to 
establish some stability, fixes an arbitrary rate o f  six 
per cent., which is presumably based on the ordinary 
return upon investments in. this State. Succinctly 
stated, it is a charge for the use o f  the State’s money. 
(See People v. Baldwin, supra.) It has never, in any 
case, been decreed that the Comptroller is without 
authority to charge interest at the rate o f  six per cent, 
per annum in those cases where litigation or other un-
avoidable cause o f  delay is involved, and it is an actual 
fact that over a period o f  many years the Comptroller 
has:, not in any single instance waived the interest 
charge. Surely there is no more hardship in charging 
interest in the present case than there would be in the 
case involving litigation or other unavoidable delay for
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which the representatives o f the estate are not person-
ally responsible, and wherein the Legislature has spe-
cifically provided for the charging o f interest at the rate 
o f six per cent, from one year from the date o f death 
to date o f payment.

POINT III.

THE COURTS OF OTHER JURISDICTIONS
HAVE, WITHOUT EXCEPTION, REFUSED 

.TO GRANT RELIEF UNDER CASES AND 
STATUTES IDENTICAL TO THOSE 

HERE INVOLVED.

While, o f course, the appellant contends that the 
provisions o f the statute o f this State are very explicit 
and leave no room for construction; that the provisions 
o f said statute are constitutional, and that the Legisla-
ture had the power to enact such a statute, still it might 
not be amiss to refer to a few cases passed.upon by the 
Courts o f other jurisdictions having statutes containing 
similar provisions.

In re Ermann’s Estate, 169 N. Y. Supp., 207, the Sur-
rogate, in passing upon the question o f interest and 
penalty, said:

“ The power of the Surrogate in relation to the 
assessment and collection o f taxes imposed upon 
the transfer o f property is derived exclusively from 
the tax statute. * * * He may remit the pen-
alty for non-payment o f the tax from ten per cent, 
to six per cent, per annum, but he has no power to 
direct that a tax which has been duly assessed and 
remains unpaid for more than eighteen months 
after the death o f a decedent shall not bear interest.” 

Particular attention is directed to the decision o f the 
Surrogate’s Court In re Grigg’s Estate, 163 N. Y. Supp., 
1096, where the facts were identical to those in the 
present matter. The Surrogate, in his opinion, said :■ 

“ They were directed by statute to pay the tax 
within eighteen months from the date o f its accrual



in order to escape the payment o f interest, and 
this court has no power to relieve them from the 
payment o f interest, which the unfortunate error 
o f  the transfer tax appraiser has cast upon them.” 

In the matter o f Stewart, 131 ,N. Y. 274, the New 
York Court o f  Appeals said:

“ It is claimed that interest should not be charged 
during this period. But we think the fifth section 
o f the act is an answer to this claim. It was the 
later statute and it enacts that a modified rate o f 
interest shall be charged where, ‘by reason o f claims 
made upon the estate, necessary litigation or other 
unavoidable cause o f delay, the estate o f the dece-
dent cannot be settled,’ etc. The delay in this case 
was in consequence o f litigation. The Legislature 
provided for cases like this by reducing the rate o f 
interest during such delay. The courts cannot 
interfere. There is no room for construction.”

In this case it was claimed that no interest should be 
charged. The Court pointed out, however, that the 
statutory provisions were mandatory and that there was 
no room for construction.

In re People E x Rel Lown v. Cook, 158 App Div., 
74, the Supreme Court o f New York said:

While the ten per cent now amounts to a con-
siderable sum, the statute vests no discretionary 
power in the court or the right to grant equitable 
relief, as the appellant suggests.”

In the above case it was sought by a peremptory writ 
o f mandamus to compel the County Treasurer and the 
;Slate Comptroller to accept payment o f  a tax without 
interest. The Courts held that interest must be charged 
under the plain provisions o f the statute. The opinion 
o f the Supreme Court on appeal to the New York Court 
o f Appeals (209 N. Y. 578) was affirmed.

Our Inheritance Tax acts from the earliest, in 1892, 
down to date have been modeled, in fact, practically 
copied from the acts o f the State o f  New York. This 
has resulted in the well-established rule that where any 
doubt exists as to the application o f our Act, the applica-
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tion by New York will control unless contrary to some 
declared legislative policy o f this State.

Bugbee v. Van Cleve, 4 N. J. Atl. Rep., 1519.
Clay v. Edwards, 84 N. J. Law, 221.
Hopper v. Edwards, 88 N. J. Law, 471.
Torrence v. Edwards, 89 N. J. Law, 507.

The above references to New York cases indicate 
clearly how that State has handled situations identical 
to the one here involved. I f there was any doubt about 
what the statute does provide, the rule in New York 
would prevail, but in this particular case there is no 
necessity for resorting to our sister State for construc-
tion, since the Act is so specific in its provisions as to 
leave no room for construction, or create any doubt as 
to what the Legislature intended.

In re People v. Baldwin, 287 Illinois 87. The Su-
preme Court o f that State said:

“ The statute is positive that interest must be paid 
unless paid within the first six months. It is self-
executing, and an inheritance tax, after it is as-
sessed, draws six per centum interest, as aforesaid, 
by reason o f the provisions o f the statute, just the 
same as will a judgment for money rendered by any 
court o f record * * * The statute nowhere
gives the county court any power or right to remit 
any part o f the interest provided by the statute. 
In the absence o f such a provision giving the court 
a right to remit interest it has no power to do so 
whether the statute be regarded as one imposing a 
penalty or otherwise. Under such positive pro-
vision o f the statute, even when it is imposed by 
way o f a penalty, the Court cannot remit the same 
in the absence o f authority given by the statute.” 

In the above case the county court found that no 
interest whatever could be collected on the transfer tax 
for a certain period, said court holding that it was 
inequitable to charge any interest. The Supreme Court, 
on appeal, however, held that the interest charge was a 
statutory requirement to which the authorities were
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obligated to adhere, and no discretion was given by the 
statute to entirely remit the interest.

The Supreme Court o f Colorado, in the case o f 
People v. Rice, 91 Pacific Reporter, page 33, upon a 
similar point said:

“ The executors say that this statute imposes a 
hardship upon them and the trustees o f  the estate, 
because they could not pay the tax without becoming 
personally liable in the event o f  adverse decisions 
exhausting the funds in their hands, and that they 
could not determine until after the contest what rate 
should be paid. These are matters which should 
have appealed to the Legislature; but the Legisla-
ture having before them the laws o f other States 
containing more liberal provisions with respect to 
such matters, did not make provisions for a rebate 
o f interest under, such conditions, and this depart-
ment, therefore, cannot grant relief.”

In the case o f  Bingham's Administrator v. Common-
wealth, 196 Ky. Rep. 318, all o f  the points raised in 
the present case were involved, and in that case all o f 
the defenses now alleged by the defendant here were 
urged. The opinion shows the following facts: The 
decedent, Mrs. Bingham, died July 27, 1917. The tax 
became due and payable with interest at six per cent, 
from January 27, 1919, eighteen months from the date 
o f death. The Circuit Court, in passing upon the matter, 
found that interest could only be charged from July 16! 
1920, the date upon-which the county court rendered 
its judgment fixing the amount o f  the tax due It is 
to be particularly noted that the assessment was made 
after the period within which the tax could be paid 
without penalty.

The sections o f  the Kentucky statute are set forth 
at length in the opinion and will be found to be identical 
with the interest and penalty provisions o f  the Inherit-
ance Tax Statute o f  New Jersey. The syllabus to the 
case very accurately summarizes the findings o f  the
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Court and states the point of law concisely. It is as 
follow s:

“6. Taxation— Inheritance Tax— Interest.
Interest runs at six per centum per annum from 

eighteen months after the death of the decedent, 
upon the amount of the inheritance tax ultimately 
found to be due, whatever the cause of the delay 
beyond that time in paying same ”

In view o f its applicability, appellant has taken the 
liberty o f quoting at some length from the opinion (at 
pages 339-342) :

“ 6. From what date does interest run on the 
amount o f the tax found to be due?

Section 4281 a-4, Kentucky Statutes, provides: 
‘All taxes imposed by this chapter, unless 

otherwise herein provided for, shall be due and 
pavable at the death of the decedent, and if 
the same are paid within eighteen months, no 
interest shall be charged and collected thereon, 
but if not so paid, interest at the rate of ten 
per centum (10%  ) per annum shall be charged 
and collected from, the time said tax accrued.’ 

.\nd section 4281 a-5 that:
‘The penalty o f ten per centum (1 0 % ) per 

annum imposed by section 4 (4281 a-4) 
hereof, for the nonpayment o f said tax, shall 
not be charged in cases where, by reason of 
claims made upon the estate, necessary litiga-
tion, or other unavoidable cause o f delay, the 
estate o f any decedent, or a part thereof, can-
not be settled at the end o f eighteen months 
from the death o f the decedent; and in such 
case only six per centum (6 % )  per annum 
shall be charged upon the said tax from the 
expiration o f said eighteen months until the 
cause o f such delay is removed.’

Taken literally, and assuming the Legislature 
meant what it said, this clearly provides for interest 
at 6%  from January 27, 1919, since Mrs. Bingham
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died July 27, 1917, and this the Commonwealth in-
sists is conclusive.

The Circuit Court, upon authority o f  Common-
wealth v. Southern Pacific Co., 169 Ky. 296, 183 
5*. W .  925, charged interest from July 16, 1920, 
the date upon which the County Court rendered its 
judgment fixing the amount o f the tax due.

Defendants insist that under the principles an-
nounced and applied in the Southern Pacific case, 
and later approved by this court in Commonwealth 
v. Bingham’s Adm., 187 Ky. 749, 220 S'. W. 727, 
interest should be charged only from the date o f 
the judgment o f the Circuit Court herein, Decem-
ber 31, 1921, where the case on appeal from the 
county court was tried de novo as provided in sec-
tion 726 o f the Civil Code Practice.

Being convinced that the principles announced 
in the Southern Pacific case have no application 
here, we think the plain letter o f the statute must 
be followed, and that therefore interest runs from  
January 27, 1919, as contended for  the Common-
wealth.
*  *  *  *  *  *

In saying that no assessment is required, we 
have not overlooked provisions o f  sub-section 11 
o f the act, being section 4281 a-11 in the 1922 
edition o f Kentucky Statutes, for the appointment 
o f an appraiser by the county court ‘on application 
o f any interested party’ or upon the court’s own 
motion when the value o f any inheritance is uncer-
tain, as is the case here. That section under which 
this litigation started very clearly does not impose 
a primary duty o f assessment upon the State 
which the taxpayer may await before he becomes 
delinquent to the extent o f  a liability for taxes 
and interest, as was the case in the Southern Pa- 
dfic case and others like it; and that it was not so 
intended by the Legislature is too plain for differ-
ences o f  opinion, because in the same act, a*
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have already seen, it is provided with like clear-
ness that despite any delay caused by litigation or 
‘ other unavoidable cause’ the tax ultimately found 
to be due shall bear the six per cent, interest ‘from  
the expiration of said eighteen months until the 
cause of such delay is removed.

This is certainly express statutory authority for 
collection of interest after eighteen months and 
until the cause of the delay, whatever the cause, 
is removed; and it is so clearly stated as to admit 
of no doubt whatever of the Legislature's intention 
with reference to the precise facts we have here.

W e are therefore in no position to say here as we 
said in the Southern Pacific case in denying liability 
for interest-: ‘Clearly it could not have been the 
legislative purpose to exact from a taxpayer a pen-
alty for failure to pay his taxes when the agency 
selected by the State for that purpose has not as-
sessed his property in time for him to have volun-
tarily paid the tax in time to escape the penalty.’

The Legislature having thus plainly stated its 
intention with reference to the facts here, we can-
not, of course, infer a contrary one, even if our 
sense of justice inclined us to do so.”

In re Commonwealth’s Appeal, 128 Pennsylvania Re-
porter, 609, Mr. Justice Green, speaking for the Court 
upon the imposition o f the six per cent, interest charge, 
said:

“ But the law which relieves from the payment of 
this penalty also requires that six per cent, per 
annum shall be charged upon the collateral inherit-
ance tax, from the end o f one year after the death 
o f the decedent, in case the estate is not subject to 
the twelve per cent, penalty. That being so, it 
follows that the learned Court below was in error 
in not directing the six per cent, annual charge to 
be imposed, and to that extent, but to that extent 
only, the decree o f the Orphans’ Court must be 
reversed.”
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POINT IV.

THE OPINIONS OF THE SUPREME AND THE 
PREROGATIVE COURTS ARE OPPOSED 

TO THE PLAIN PROVISIONS OF 
THE STATUTE.

Vice-Ordinary Buchanan, in disposing o f the present 
matter by a terse opinion, found that no interest could 
be charged. His findings were based upon the authority 
o f In re Vail, supra. The Supreme Court, on review, 
upheld the Vice-Ordinary, citing the same authority. 
The Prerogative Court and the Supreme Court disposed 
o f this matter solely on an equitable basis and as if the 
same were uncontrolled by any statutory provisions, 
thereby disregarding the plain directions o f sections five 
and six o f Chapter 228, Laws o f 1909, as amended, 
Chapter 283, Laws o f 1918. It appears to appellant that 
this action upon the part o f the lower courts is without 
justification and wholly contrary to the statute, and 
further, such action by the lower courts is directly in 
violation o f Art. 3 o f the Constitution o f the State, 
being an interference with the Legislative branch o f the 
government by the judicial branch.

If the construction as placed by the Prerogative 
Court in the Vail Case is to prevail, the effect thereof 
will, o f course, be to render null and void the provisions 
o f section six o f the act, providing for the charging o f 
interest at the rate o f six per cent, per annum where 
litigation or other unavoidable cause o f delay is involved. 
This would be so by reason o f the fact that the Pre- 
logative Court has said that where an assessment and 
levy is not made until after a year from the decedent’s 
death, if the delay is in nowise attributable to the ex-
ecutors o f the estate, interest cannot be charged. This 
ruling is unqualified and presumably would refer to all 
matters involving delay in the assessment where the 
executors were not responsible therefor. Certainly, an
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executor is not responsible for the filing o f claims against 
his testator’s estate, litigation or other unavoidable 
events which cause delay in the final settlement thereof. 
Applying the rule o f the Bail Case, we should have 
to hold that no interest, under such circumstances could 
be charged. Section six o f  the statute is directly to the 
contrary, however. It specifically provides that interest 
shall be charged at the rate o f six per cent, per annum 
in those cases where litigation or other unavoidable 
cause o f delay is involved. The statute does not pro-
vide that where the delay is not chargeable to the rep-
resentatives o f the estate that no interest shall be ex-
acted, but, on the other hand, specifically directs that 
although the penalty may be waived, the interest charge 
must still be insisted upon, whatever the cause o f delay 
may be. The statute and not the Comptroller levies the 
tax, and its provisions, unless unconstitutional, are to 
be strictly followed. {In re Lake’s Estate, 82 AT. J. Bq. 
327.) Article 3 o f the State Constitution provides that: 

“ The powers o f the government shall be divided 
into three distinctive departments— the legislative, 
executive and judicial; and no person or persons 
belonging to or constituting one o f these depart-
ments shall exercise any o f the powers properly 
belonging to either o f the others, except as herein 
expressly provided.”

Where, as in the present case, the Legislature, by a 
clearly drawn statute, has directed that interest must be 
charged, it does seem to be a meddling with the powers 
o f that branch o f the government when the .Courts say 
that interest must not be charged. In fact, under such 
a state o f affairs it makes it impossible for the execu-
tive branch o f the government to function, since it would 
be confronted with the anomalous situation that the 
Legislature says charge interest and the judiciary says 
do not charge interest.

The appellee, and apparently the Supreme and Pre-
rogative Courts, have laid great stress upon the equitable 
features o f the case. As heretofore urged, the matter
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is not one to be disposed o f on an equitable basis; but, 
aside from this point, it is not clear to appellant how 
the claim o f the State for interest at the rate o f  six 
per cent, per annum is such an unjust imposition. Dur-
ing the period o f the last four or five years the executor 
o f the estate has been in possession o f $1,865.62, which 
rightfully belonged to the State o f New Jersey as a 
Transfer Inheritance Tax, and to which the State was 
entitled to possession as o f  November 13, 1921, one 
year from the date o f  death o f the decedent. The cor-
rectness o f this additional tax, as well as the estate’s 
liability for adjustment thereof, is candidly admitted by 
the defendant. During all o f  the above period the ex-
ecutor has been in a position to derive income from 
that sum, and has, therefore, been in receipt o f  a profit 
from moneys which rightfully belonged to the State o f 
New Jersey. Whether or not such profit made by the 
executor exceeded or was less than the sum o f the six 
per cent, interest charge does not matter, since the 
statute in providing a workable rule has prescribed that 
an arbitrary rate o f  six per centum per annum shall 
prevail. Whether this arbitrary rate is just or not is 
for the Legislature to determine and not the courts.

The cases cited above sustain the contention that ad-
ministrative officers and the courts are without authority 
to waive the interest charges specifically provided for 
by the statute. They hold that the Act is mandatory and 
that the courts are, therefore, without power to grant 
any equitable relief. All o f  the cases cited sustain the 
State s claim for interest. Not a single case in point 
has been referred to by either the appellee or the lower 
courts for their stand in the matter.
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For the reasons stated above it is respectfully urged 
that the judgment o f the Supreme Court affirming the 
decree of the Prerogative Court be reversed.

Ed wa r d  L. K a t z e n b a c h , 
Attorney-General o f New Jersey, 
Attorney for Prosecutor-Appellant.

T h e o . Rur od e , 
Special Counsel.
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POINT OF LAW
* 4 ■■ W hile the facts are not in dispute, it must be

clearly  em phasized that the reason fo r  m aking the 
additional assessment in 1924 was due to the fa ct  
that an error had been m ade by the Com ptroller, or 
some o f his assistants, in com puting the original tax 
back in the year 1921.

The only question o f law  involved is whether or 
not the State is entitled to any interest or penalty 
on the sum o f $1,865.62 from  N ovem ber 13, 1921, 
a year a fter the testator’s death to the date o f pay-
ment.

STATEMENT OF FACTS
Charles C. Tatum died a resident o f  M onmouth 

County, New Jersey on N ovem ber 13th, 1920. His 
will was adm itted to probate on N ovem ber 24th, 
1920 by the Surrogate o f M onm outh County. On 
February 3rd, 1921, Frederick  C. Tatum, his son, 
as executor o f his estate, duly filed his affidavit in 
the office o f the Com ptroller w m ch disclosed that 
certain real and personal property was subject to 
transfer inheritance taxes. On Septem ber 15th, 
1921, the Com ptroller fixed the am ount o f  transfer 
inheritance taxes chargeable to this estate to be the 
sum o f $38,833.59. This amount was duly paid to 
the State o f New Jersey on O ctober 4th, 1921. 
Thereafter an additional return was m ade and on 
O ctober 21st, an additional tax o f  $1,030.09 was 
paid, m aking a total tax paid to the State o f  $37,- 
863.68, all o f w hich was paid prior to the expira-
tion o f one year from  the testator’s death. On 
August 13th, 1924, the Com ptroller discovered that 
on error had been m ade by som eone in his office 
w hich resulted in a net increase o f  the personal 
estate o f the testator o f  $84,408 and on that date 
m ade an assessment against tlm appellee fo r  ad-
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ditional tax am ounting to $1,865. 62 and also a com -
prom ise tax o f  $296.28.

The appellee does not deny the property  o f  m ak-
ing these additional assessments and in fa c t  the com -
prom ise tax o f $296.28 w a3 duly and prom ptly  paid 
inasmuch as the same carried no interest or penalty. 
The appellee also m ade a tender to the State o f  
the principal o f  the $1,865.62 tax but refused to 
pay the interest claim ed.

It has been stipulated that the tender o f  said 
$1,865.62 was a good  tender.

ARGUMENT 
Point 1

THE STATU TE DOES N O T REQUIRE T H A T  THE 
STATE E X A C T  INTEREST OR P E N A L T Y  FRO M

A T A X P A Y E R  UPON A N  A D D IT IO N A L  AS-
SESSMENT LEVIED BY THE CO M PTR O L-
LER FOR TRAN SFER IN H ERITAN CE 

TA X E S W H EN  A  M ISTAKE IN V A L U -
ING THE PR O PE R TY  ASSESSED 
H A D  BEEN M AD E BY THE COM P-

TROLLER W ITH  N O W  K N O W L -
EDGE TH EREOF B Y  THE 

T A X P A Y E R .
The appellee contends that the additional direct 

tax o f  $1,865.62 is not chargeable with any interest 
or penalty from, N ovem ber 13th, 1921, one year 
from  the death o f  the testator to the date o f  pay-
ment thereof.

The texts o f  Sections 5 and 6 o f  Chapter 228, 
Laws o f 1909 as am ended, are correctly  quoted in 
the A ppellan t’s brief and will not be repeated here 
at length.

Section five, reading it in its continuity, is as fo l -
low s :

A ll taxes * * shall be due and payable at
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the death o f  the testator, * * ; if not paid 
within one year o f the date o f  the death 
o f the testator, * * such tax shall bear inter-
est at the rate o f ten per centum per annum, 
to be com puted from  the expiration o f one 
year from  the date o f the death o f such 
testator, * * until the same is paid, and in 
all cases where executors, * * do not pay 
such tax within one year frcm  the death o f 
the decedent, they shall be required to 
give a bond to the State o f  N ew Jersey in 
double the amount o f  the tax, conditioned 
to pay such tax, and interest which m ay 
fa ll due thereon, said bond to be approved 
as to form  and sufficiency thereof by, the 
Com ptroller o f  the Treasury o f this S tate." 
Section six states:
“ The penalty o f  ten per centum * * im posed 
by section five * * shall not be charged 
w here in cases by reason o f claim s m ade 
upon the estate, necessary litigation or 
other unavoidable cause o f delay the estate 
o f any decedent, or a part thereof, can-
not be settled at the end o f a year from  the 
death o f the decedent, and in such cases 
only six per centum per annum shall be 
charged upon the said tax from  the expira-
tion o f such year until the cause o f  such de-
lay is rem oved .”

Mr. Tatum ’s estate was duly settled and w ound 
up within a year a fter his death. "All debts and 
legacies were paid and the trusts established. This 
was conceded by  the A ttorney General in the oral 
argum ent before  the V ice-O rdinary, and, as stated 
before, all transfer inheritance taxes o f  which the 
appellee had any know ledge w ere paid to the State. 
The executors o f the estate w here not required by
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the Com ptroller to give a bond to the State in double 
the am ount o f  the tax, as required by section five. 
The Com ptroller asserted no lien against the prop -
erty o f  the testator, as required by section five.

W as not and is not the executor, under the cir-
cumstances, entitled to assume that he had paid or 
caused to be paid to the State in the year 1921 and 
within a year from  the death o f  his testator, every 
penny that the State was justly  entitled to?

A h hough  the receipt furnished by the C om ptrol-
ler s office did not state that it was a receip t in fu ll, 
nevertheless, is not the executor entitled so to treat 
it under Section 5, as w ell as under Section 9, Para-
graph 2, w hich reads in part as fo llo w s :

W henever the tax and interest chargeable 
has been paid in fu ll * * there shall be is-
sued to the executor o f  the estate, a state-
ment o f  the fa c t .”

This is the only place in the statute w here the 
Com ptroller is required to issue any statem ent or 
lece ip t to the taxpayer, and consequently the ap-
pellee maintains that he was entitled to consider 
that the statement and receip t so issued to him by 
the Com ptroller were final and indicated that the 
tax and interest (o f  w hich there was none) had 
been paid in full.

A ppellee asserts that if the State seeks to charge 
him with any interest or penalty upon the add ition -
al tax assessed, it m ay do so on ly by virtue o f  Sec-
tion 5 o f  the A ct in question, and he maintains that 
Ly the very language o f  Section 5 it is not app licab le  
to the case at bar. The statute does not require 

ie c  y or y in ference that every taxpayer shall 
at his peril pay taxes due to the State sim ply be-
take6 * ? ° “ ptroller ’s office m ay have m ade a mis- 

* ca lculaung the tax, no know ledge o f  w hich
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mistake shall have com e into the possession o f the 
taxpayer.

Returning to a discussion o f the statute itself, 
reference is now m ade to Section 6.

A ppellant attempts to read this section as it does 
not exist. This section states in plain English that 
if by reason or .claims m ade or necessary litigation 
or other unavoidable cause o f delay, an estate can-
not be settled at the end o f a year from  the date 
o f  the death o f the decedent, that only six per 
centum interest or penalty shall be charged.

W hat the appellant endeavors to read into this 
section six is

F IR S T : That the w ords “ other unavoidable
cause o f delay”  refers to the fa c t  that a m istake 
was m ade by the Com ptroller in assessing this ad-
ditional tax.

A  simple reading o f the statute discloses that the 
w ords “ other unavoidable cause o f delay”  refer 
only to the im possibility o f  the settling o f the estate 
at the end o f a year. For exam ple, extended litiga-
tion ; the im possibility o f  ascertaining the definite 
liabilities or the assets o f  an estate; the inability o f  
the executor to locate the heirs or next o f  kin en-
titled to share in the estate m ight all be considered 
as “ other unavoidable cause o f de lay” , w hereby the 
estate “ cannot be settled at the end o f  a year” . The 
Com ptroller’s mistake did not prevent the settling 
o f Mr. Tatum ’s estate at the end o f a year.

SE C O N D : Section six allow s the Com ptroller no 
discretion as to whether or not the ten per centum  
interest or penalty shall be reduced to six per cent-
um, but states expressly that only six per centum  
shall be charged.

It is therefore submitted that the C om ptroller’s 
offer to reduce from  ten to six per centum the pen-
alty or interest, is m erely a gesture upon his part in



the hope that the taxpayer may be beguiled into 
excusing him or som eone in his office fo r  the m aking 
o f a serious mistake.

Surely no one can urge successfu lly  that the pro-
visions o f  Sections 5 and 6 o f  the act are to be con -
sidered as m andatory provisions as affecting  the 
case at bar. It m ight w ell be (as it is in this case) 
that some o f  the real estate and personal property  
o f  the testator w ere sold and resold  by the original 
purchaser under warranty o f  title, free  o f  encum -
brances. W ould  such purchasers take with notice 
o f  a lien fo r  unascertained transfer inheritance 
taxes, together with unascertained penalties thereon 
which m ight be im posed by the C om ptroller at any 
Lone in the fu ture? I f this be so, no title to property  
derived from  the estate o f  a decedent since the 
passage o f  the transfer inheritance tax law s can be 
acquired with safety by a purchaser. Shall ia pro-
spective purchaser be required to go to the C om p-
troller ’s office and ascertain w hether or not the 
Com ptroller has m ade a mistake in assessing a tax 
against a decedent’s estate? The answer to this is 
obvious. He is not required so to do by law. His 
title is clear and he is assured o f  it .after the C om p-
troller has issued waivers and receipts covering pay-
ments o f  the tax due.

The law m akes the executor h im self liable fo r  the 
paym ent o f  this kind o f  tax and penalty unless he 
sees that they are paid from  the funds w hich com e 
mto his hands. W hat executor w ould fee l safe in 
undertaking the duties o f  his office if  he fe lt  that 
at any time in the future a fter he had discharged 

is trust, he could be called upon to m ake g ood  fo r  
penalties im posed by the C om ptroller and arising 

o the fa ct  that a m istake was m ade in the 
C om ptroller’s office and not by the executor and 
entirely w ithout his know ledge.
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H aving no right under Section 6 to reduce the 
interest or penalty from  ten to six per centum, w hat 
w ould be the result if the mistake m ade in the pres-
ent case had not been discovered for , say ten, 
twenty or thirty years a fter the death o f Mr. Tatum , 
instead o f in three years?

POINT II.
THE STATU TE IN THIS CASE SHOULD BE CON-
STRUED IN F A V O R  OF THE T A X P A Y E R  A N D  
A G AIN ST THE TA X IN G  A U TH O R ITY .

Sections 21 land 22 o f  the A ct con fer upon a Pre-
rogative Court jurisdiction to hear and determ ine 
such matters as the present one and it must be con -
ceded that the jurisdiction o f that court com bines 
am ong other things an equitable jurisdiction and 
that that court in construing the Statute w ill fo llow  
the ancient maxims o f equity and particularly in 
this case w here “  the law  by reason o f its univer-
sality is deficient” .

In the case In Re Diehls, Executor, 88 N. J. Eq. 
310, V ice Ordinary Foster said in part as fo llo w s : 

“ From  the rate * * * and the penalties it 
is apparent that this tax is im posed as a 
source o f  revenue fo r  the State.”

In this case it was determ ined that the tax upon 
a life estate im posed by the same Statute now  under 
consideration should be paid out o f  corpus and not 
cut o f  income. A  revenue or a taxing statute w here 
doubt arises as to its construction must be resolved 
in favor o f the taxpayer and construed strictly 
against the taxing authority.

In R ockefeller vs. O ’Brien, 224 Fed. 541, affirmed 
239 Fed. 127, w hich the appellee believes to ue rne 
leading authority on this question it is sta ted :

“ A taxing statute must be construed as a 
part o f  the taxing system o f the State, and
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if  there is any doubt as to its m eaning the 
construction must be strict, and the doubt 
resolved in favor o f  the c it iz e n /’

It is im possible to believe that the legislature o f  
our State in passing the A ct o f  1909 now  under 
consideration intended to im pose a penalty o f  ten 
percent, against a taxpayer over a long period o f 
years when the attem pted im position o f  said penal-
ty has resulted from  the fau lt o f  the State and not 
o f  the taxpayer.

Bugbee vs. R oebling, 111, A tl. 29 . “ In this 
as in all other cases o f  statutory construc-
tion we start with the fundam ental assum p-
tion that the legislature means to be ju st.”

It was in this case that it was determ ined that 
taxes paid the United States Governm ent under the 
i e d e ia l  Estate Tax A ct w ere a llow able deductions 
under our Transfer Inheritance Tax A ct.

The appellee does not expect this court or any 
other court to legislate jud iciously  the point at bar. 
He does, how ever, consider that in view  o f  the 
Com ptroller s claim  fo r  interest or penalty, that this 
court has the right to construe the statute in ques-
tion, to determ ine w hat the m eaning o f  its language* 
is, and to app ly  that m eaning, how ever it m ay affect 
the parties.

A ppellant considers apparently  that a decision 
against him will prevent him in the future from  co l-
lecting interest and penalties when they are justly  
due to the State. He sim ply m akes this as an asser-
tion, quoting no logic fo r  the assertion. A pparently  
his mind is still clouded with the idea that section 
five permits the low ering o f  the penalty to six per 
centum where" in cases, by reason o f  “ other un-
avoidable cause o f d e lay ” , an estate cannot be set-
tled within a year. He refuses obstinately to re cog -
nize exactly  what the statute does state, nam ely,
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that the “ other unavoidable cause o f delay”  must 
be one w hich has prevented the settlem ent o f  the 
estate~within a year, and n o fth a t  such “ unavoidable 
cause o f delay”  m ay be one caused by the fa ilure 
o f  his office to discover its own mistake until three 
years have lapsed.

The executor him self must pay this tax or this 
penalty, the estate having been settled, closed and 
distributed within the year. W hy should he be 
obliged to pay the State ten per centum or even 
six per centum interest or penalty out o f  his ow n 
pocket sim ply because the State, through its agents 
the Com ptroller, m ade a mistake, o f which he had 
no know ledge w hatsoever until the additional as-
sessment cam e along years after the settlem ent o f 
the estate?

A  carefu l study o f all the cases decided  in N ew  
Jersey with reference to the Transfer Inheritance 
A ct convinces the appellee that there is only one 
case in point and that is the case In ReVails Estate, 
93 N. J. Eq. 401, 177 Atl. 143, w hich was decided  
in 1922 by the Chancellor sitting as Ordinary. The 
representative o f  the estate had m ade a deposit 
with the Com ptroller in accordance with the terms 
c f  the A ct in order to effect the transfer o f  secur-
ities and obtain the benefit o f the discount and to 
avoid interest and penalties. A pparently  certain 
other litigation was pending having nothing to do 
with the Vail Estate in w hich the C om ptroller was 
interested and in consequence thereof he did not 
assess the tax until a fter a year had gone by since 
the death o f the decedent. The Com ptroller then 
sought to charge interest on the amount o f  the tax  
as finally ascertained from  one year after the death 
o f the decedent to the date of' its payment. The 
Com ptroller also claim ed in the V ail case that the
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paym ent to him was m erely a sort o f  deposit to per-
mit the transfer o f  securities and was not a paym ent 
o f  the tax. The O rdinary decided  against the 
Com ptroller on both o f  these contentions and with 
respect to the im position o f  interest or penalty upon 
ihe tax  as finally determ ined he said as fo llow s i

“ and if the tax w ere not levied fo r  a year 
or more a fter deceden t’s death, then, if  the 
tax were prom ptly  paid a fter levy, interest 
w ould not run fo r  another reason, nam ely, 
because the belated date of assessment and 
levy are not attributable in any wise to the 
executors.”

The case is directly  in point with the one now  
Under consideration and w eight should not be given 
to the appellant’s claim  that it is m ere dicta. N oth-
ing in the record shows that this point was not 
raised or not solem nly argued. It appears to the 
appellee to be a direct part o f  the cou rt’s decision

The argum ent o f the A ppellant to the e ffect that 
if the decision o f  the O rdinary m ade in the V ail case 
is fo llow ed  that serious com plications w ill ensue, 
seems entirely unfounded so fa r  as the present case 
19 concerned. Mr. Tatum was a resident o f  N ew  
Jersey, his tax returns w ere prom ptly  filed and un-
w ards o f $37,000 in m oney was prom ptly  paid into 
the treasury o f  the State. A ny construction o f  the 
Statute in the present case or the V ail case could 
have no effect w hatsoever upon a non-resident, 
nam ely, that a mistake was m ade by the C om ptrol-
ler s office and not by the taxpayer.

POINT III.
THE N EW  JERSEY CASES CONSIDERED IN CON -

NECTION W ITH  THE CASE A T  BAR.
The N ew Jersey cases relied upon and cited by 

the appellant in his brie f w ill be taken up in the 
order m which they appear therein.
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The first is in re Cowen, 96 N. J. Eq. 289. The 
facts in the Cowan case are no m ore similar to the 
facts in the present case than day is to night. 
C ow an ’s representatives claim ed that the tax be -
cam e due at the time o f transfer o f  certain property 
and therefore that interest or penalty thereon cou ld  
not be legally  charged by the State prior to such 
transfer. The Com ptroller very properly  took  the 
contrary view, and V ice Ordinary Buchanan, w ho, 
it will be noted, also delivered the opinion in the 
present case at bar, very wisely decided in fa v or o f  
the Com ptroller. N othing appears in the Cowan 
case from  w hich it can be inferred that three year;; 
a fter the tax had been assessed and paid, it was 
discovered that a mistake had been m ade in tha 
Com ptroller’s office8 and nothing indicated that the 
Cowan estate had been settled within a year o f the 
testator’s death.

In Re Lakes Estate, 82 N. J. Eq. 327, the facts 
in this case have nothing to do with the present 
question. Lake died in the year 1900 and the old 
Succession Tax A ct o f 1894 was then in fo rce  (P. 
L. 1894-318). Not until 1913 was the am ount o f  
t>x ascertained, due apparently to the fa ct  that 
the executor did not realize that any tax was due 
the State, inasmuch as the proceed ing was brought 
after the Surrogate o f Cape M ay County had certi-
fied to the Com ptroller the value o f a certain life  
estate. The petition in the Lake case was dismissed 
fo r  the technical reason that the m atter had not 
been properly  brought before  the court and in clos-
ing the opinion handed down in the Lake case V ice 
Ordinary Backes sa id :

“ The order to show cause will be dismissed, 
but without costs. If b e fore  signing the 
order o f dismissal counsel fo r  the petitioned' 
desires a further hearing, and w ill com e
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prepared with authorities, I w ill hear argu -
m ent.”

There can be no question but that the facts  in-
volved are in no wiay similar to those in the instant 
case.
Lake’s executors, through their own fau lt or 
neglect, had fa iled  to pay the taxes due the State, 
and by reason o f  such failure, the attendant litiga-
tion ensued, and, properly , the V ice  O rdinary sug-
gested that “ the burden o f  ascertaining the value 
o f  the estate (w as cast) upon the legatee and per-
sonal representative” . W hat the V ice  O rdinary in-
tended to convey and did by the above exoression 
was that, although regrettable, the m ere fa c t  that 
a legatee was ignorant o f  the law , at the same time 
such ignorance could not be excused by  the Court.

The com m ents by the anpellant on the case in re 
Vail, 93 N. J. Eq. 401, are indeed futile . This case 
was relied unon by V ice O rdinary Buchanan in his 
opinion delivered with reference to the case at bar, 
and also by the Suprem e Court in sustaining his 
opinion.

The statement *s m ade in the an oellan t’s b rie f 
that that part o f  the opinion favorab le  to appellee 
was not solem nly argued and w as not, in fact, even 
raised. Just w hy the appellant m akes this assum p-
tion it is difficult to ascertain.

V a il’s representatives deposited and paid to the 
State some $23,000.00 fo r  transfer inheritance 
taxes. A pparently  at that tim e certain other litiga-
tion was pending in w hich the C om ptroller was a 
party or had an interest and in w hich V a il’ s estate 
was in no w p .v  interested. In consequence thereof, 
the Com ptroller did not assess the tax  until a fter a 
year had gone by since the death o f the decedent. 
The C om ptroller then sought to co llect interest or 
a penalty from  V a il’s estate on the am ount o f  the
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tax as finally ascertained by him from  one year a fter 
the death to the date o f  the paym ent thereof. It 
was also claim ed by the Com ptroller that the pay-
ment by the Vail estate to him was m erely a sort o f  
deposit to perm it the transfer o f  securities and was 
not a paym ent o f  the tax. The Ordinary decided  
against the Com ptroller on both o f his contentions 
in this case, and with respect to the C om ptroller’s 
intention o f im posing interest or penalty upon the 
tax as finally determ ined, he stated as fo llo w s :

‘ ‘and if the tax were not levied fo r  a year 
or more after decedent’s death, then, if  the 
tax were prom ptly paid a fter levied, inter-
est w ould not run fo r  another reason, nam e-
ly, because the belated date o f  assessment 
and levy w ere not attributed in anywise to 
the executors” .

In the Vail case a mistake was m ade by the Com p-
troller in assuming that the $23,000.00 deposited by 
V a il’s executors was m erely fo r  the purpose o f  a f-
fecting  transfers o f  securities. He w as also mis-
taken in assuming that he had a right to ex.act in-
terest or penalty from  V ail’s estate from  one year 
a fter the death o f the testator to the time o f pay-
ment o f  the tax. Said mistakes o f  the Com ptroller 
w ere not attributable in anywise to the executors, 
and consequently the State was not entitled to its 
penalty.

If it be a fact, therefore, as the appellant sets 
forth  ill his brief, that a decision in the favor o f  the 
appellee in this case will nullify Sections 5 and 6 o f  
the A ct in question, w hy w ere they not nullified by 
the decision in the Vail case, w hich was m ade in 
1922?

Sections 5 and 6 are perfectly  clear and unam big-
uous, and the Prerogative Court in the Vail case 
and also in the case at bar, as w ell as the Suprem e
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throw  out the plain provisions o f  the statute.

The fa ct  is that the statute is silent with respect 
to such a state o f  fa cts  as arose in the V ail case and 
in the case at bar, and these Courts, realizing this 
and in adm inistering justice, have determ ined in a 
plain and unam biguous w ay that w here a mistake in 
the assessment o f  a tax was m ade by the taxing 
authority, no m atter how  em barrassing fh is m ay 
be to the taxing authority, the taxpayer should not 
be penalized fo r  another’s m istake. To have deter-
mined this point otherwise, our Courts w ould have 
had to read som ething into Sections 5 and 6 o f  the 
A ct which is not there.

Section 6, to repeat again, provides that w here 
claim s m ade upon the estate, necessary litigation 
or other unavoidable cause o f  delay have prevented 
the settlem ent o f  an estate within a year from  the 
death o f  the decedent, that “ on ’ y six per centum 
per annum shall be charged * * until the cause o f 
such delay is rem oved” .

To take the claim  o f the appellant literally, it 
w ould m ean that the taxpayer w ould never have 
any assurance that his taxes had been fu lly  paid or, 
w hat is m ore im portant in the present case, he 
w ould never have any assurance that the “ cause o f 
such delay is rem oved” . Can Mr. Tatum ever be 
sure that another mistake has not been m ade in the 
C om ptroller’s office w hereby, if  the appellant’s con-
tention be allow ed, he w ill not be subjected  to an 
additional penalty or interest?

The Legislature had a good  and valid reason fo r  
incorporating Section 6 in our laws, and the reason 
therefor is plainly expressed in Section 6 itself. It 
realized that if fo r  some reason an estate cou ld  not 
b e settled w ithin a year, some reason or cause, I 
repeat, fo r  w hiclT thTState was not responsible, and
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w hich, so fa r  as the estate was concerned, was un-
avoidable, the ten per centum  penalty should not be 
im posed, but in lieu th ereof only six per centum 
interest upon the tax found to be due should be 
charged.

In the present case, how ever, the estate was set-
tled within a year. U pw ards o f $37,000.00 had 
been assessed, levied and paid within the year. Can 
the State now  say that the taxpayer should pay to 
it a six per centum penalty caused by reason o f its 
own mistake, or because the estate had not been 
settled within a year?

POINT IV.

COM M ENT ON THE CASE CITED BY THE 
APPELLAN T FRO M  OTHER JURISDICTIONS.

Concerning the cases cited by the appellant aris-
ing in other jurisdictions than N ew Jersey, the de-
fendant will re fer briefly  to those N ew  Y ork  de-
cisions w hich are cited.

In the Ermann case cited the tax had been duly 
assessed within time but had not been paid in time.

The G riggs case appears to be directly against 
the defendant although the reason fo r  this is quite 
apparent upon a study o f the N ew Y ork  Statute 
and practice w hich was in effect at the time o f the 
G rigg ’s decision. Counsel fo r  the appellee herein 
w ho is an attorney and counselor at law  o f the 
State o f N ew  Y ork  as w ell as o f our own state was 
requested by V ice O rdinary Foster in connection 
with the case In Re Diehls, Executor, hereinbefore 
cited, to obtain inform ation fo r  him with reference 
to the N ew Y ork  Statute and procedure. In short 
the N ew Y ork  procedure is as fo llo w s :— A fter  the 
death o f  a person and the probate o f  his w ill or the 
granting o f letters o f  adm inistration, a representa-
tive o f the estate must apply to the Surrogate fo r  an
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order appointing appraisers. The representative 
then prepares the schedules o f the assets and liabil-
ities o f  the estate and files them. Thereupon the 
appraisers, upon due notice to the representative, 
hold a hearing upon said schedules and if  necessary 
exam ine witnesses and require the representative 
to be present if the facts  are disputed. The ap-
praisers then file their report and then upon m otion 
)f the representative the report o f  the appraisers 

is confirm ed by the Surrogate, or disputed questions 
arising therefrom  are brought to the attention o f 
the Surrogate fo r  determ ination. A ll o f which goes 
to show  that in N ew Y ork  the practice is entirely 
different from  that in our State and that the repre-
sentatives o f  the estate receive direct notice as to 
the m ethod used by the taxing authority in arriving 
at an assessment'

The Stewart case, cited by the appellant, has no 
application  to the case at bar. For, to quote from  
the decision itself, “ the delay in this case w as in 
consequence o f  litigation” .

The N ew Y ork  case o f  Lown vs Cook, cited by 
appellant, contains no facts  in anywise similiar to 
the case at bar.

A pparently  the appellant has taken a num ber o f 
N ew  Y ork  decisions and consulted only the sylibi 
o f  the cases, which are not written by the Court, or 
some text book  in which these cases appear, for , 
w ithout exception , the facts in these cases cited, in 
no w ay correspond to the facts  o f  the case at bar. 
In consequence, his statement that the N ew Jersey 
A ct has practically  been copied  from  the N ew Y ork  
A ct and that N ew Y ork  decisions affecting the N ew 
Y ork  A ct w ill control in this State should not be 
considered with any seriousness w hatsoever.

U nder the N ew Y ork  practise it w ould 
be im possible fo r  a mistake to have been
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made such as in the present case w ithout d irect 
know ledge th ereof being chargeable to the taxpayer 
for , as stated above, it is upon m otion o f  the tax-
payer him self that the report o f  the N ew Y ork  ap- 
praisers is brought on before  the Surrogate fo r  con-
firmation or fo r  a contest concerning the same.

R eferring to the cases cited by appellant from  
other jurisdictions, take the Baldw in case, 287 111. 
87. The opinion quoted seems to uphold app ellee ’s 
contention, nam ely, that w hile the statute confers 
no right w hatsoever upon the Com ptroller to waive 
interest or penalty, at the same time the courts have 
a perfect right to construe the statute, w hether it be 
favorable to the taxing authority or to the taxpayer. 
In the case at bar appellee is not attem pting to rely 
solely upon the equities w hich he has, but he is at-
tem pting to show that the statute has not m ade ade-
quate provision in his case, and that fo r  that reason 
he respectfu lly  insists that our Courts have juris-
diction over the subject m atter in controversy, and 
can determ ine w hether or not the State has a right 
to exact a penalty or interest from  a taxpayer when 
the attem pt to exact the same arises through a mis-
take m ade by the taxing authority, and when the 
statute itself is silent upon such e point.

A  perusal o f  the other citations set forth  by the 
petitioner in his brie f shows sim ply that they w ere 
cases where interest or penalty was im posed due 
not to the mistake o f the taxing authority but to 
some entirely different cause.

The case o f B ingham ’s, Adm inistrator vs. Com-
m onwealth, 196 Ky. Rep. 318, relied upon by the 
appellant, appeals to the appellee as sustaining 
his side o f  this controversy and in passing the ap-
pellee desires to call the Court’s attention to the 
fa ct  that the sections o f  the K entucky Statute as 
quoted by the appellant are not identical with the
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interest and penalty provisions c f  the N ew Jersey 
Statute. The punctuations o f  section 4281 a-5 are 
quite different from  the N ew Jersey A ct. This 
K entucky decision discloses that it is not the prim -
ary d u ty .o f the State to m ove fo r  the fixing o f an 
assessment, but that it is the duty o f the tax payer 
to do so inasmuch as he m ay not, “ aw ait before  
he becom es delinquent to the extent o f  a liability 
fo r  taxes and interest” .

In this case the delay was due to litigation w hich 
apparently prevented the settlem ent o f  the estate 
within the period prescribed b y  the Statute.

W hatever the litigation was the estate was a 
party thereto and consequently was charged with 
notice o f  the fa ct  that it was likely  to becom e liable 
fo r  interest or penalties to be im posed by thè State. 
In the present case, how ever, the defendant was in 
no w ay a party to the mistake m ade in the Com p-
tro ller ’s Office. There was no litigation.

The appellee, therefore, picks from  the above 
decision a quotation m ade by the same Court in the 
Southern Pacific Case, 169 Ky. 296 which reads as 
fo llo w s : “ Clearly it could not have been the legis-
lative purpose to exact from  a taxpayer a penaltv 
fo r  fa ilure to pay his taxes when the agency selected 
by the State fo r  that nurpose has not assessed his 
property in time fo r  him to have voluntarily paid 
the tax in time to escape the penalty .”

POINT V.
THE OPINION OF THE COURTS BELOW  ARE 

M ERELY E X P L A N A T O R Y  OF THE STATU TE
AN D  DEFINE THE COM M ON  L A W  AN D  

EQU ITABLE RIGHTS OF THE STATE 
W ITH  REFERENCE TO E X A C TIN G  A  

PEN ALTY.
It is conceded  that the delay in fixing the add i-

tional assessment against Mr. Tatum ’s estate was in
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nowise attributable to the executor. It is conceded  
that Mr. Tatum ’s estate was duly settled within a 
year from  the time o f his death and that all taxes 
claim ed by the State at that time w ere paid within 
said year. It is conceded  that through a mistake 
m ade by the taxing authority, w ithout any know l-
edge thereof by the taxpayer, that an additional 
tax o f some $1,800.00 was asssessed about four 
years a fter the death o f Mr. Tatum. The appellant 
claim s a penalty upon said additional assessment un-
der Section 6 o f  the statute. In effect he says that 
regardless o f  the fact-that-he m ade the mistake, the 
law is m andatory and com pels him to collect six 
per centum from  the taxpayer, unjust tho it m ay be. 
He states, in effect, that he has no other alternative, 

that Section 6 does not perm it him to waive the en-
tire tax but that it does perm it him to reduce the 
penalty o f  ten per centum, prescribed in Section 5, 
to six per centum, although a carefu l reading o f 
Section 6 shows only that an “ unavoidable cause o f  
delay” , w hich prevents an estate from  being settled, 
permits the reduction o f the penalty from  ten per 
centum to six per centum ; and even then the com p-
troller is granted no authority by Section 6 to exer-
cise his discretion. He sim ply must reduce the 
penalty if he is to obey the law.

And fo r  the last time, to revert to w hat the appel-
lant refers to as “ other unavoidable cause o f delay” .

It is conceded  by both o f these parties that the 
error m ade by the C om ptroller’s office in assessing 
the value o f Mr. Tatum ’s estate occurred in extend-
ing a figure in the taxable column o f the report on 
file in the C om ptroller’s office by an am ount 
$90,000.00 less than it should have been.

A ppellee does not fo r  one m om ent concede that 
this mistake in extending the figure was unavoid-
able, if a proper checking and audit o f  the final
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figures com piled  by the C om ptroller’s office had 
been made.

It should be borne in mind that Mr. Tatum left 
a large estate, requiring a tax paym ent o f  upwards 
o f  $37,000.00.

W ill not the Court take jud icia l notice o f  the 
fact, that if  an adequate audit 01 a checking o f the 
figures com piled in the C om ptroller’s office had been 
m ade, that the mistake o f $90,000.00 w ould have 
been most readily  detected? Therefore, leaving 
other argum ents aside fo r  the m oment, can this 
grave mistake on the part o f  the C om ptroller in any. 
sense be construed as “ unavoidable” ?

W hile mistakes are bound to occur, it is only 
reasonable, just, and law ful that the person m ak-
ing the mistake should suffer thereby. It is not 
reasonable, just, and law ful that some entirely in-
nocent party should be penalized fo r  the mistake 
o f another. ' ,

It is in direct controvention o f the Constitution o f 
our State and o f  the United States that a person 
can be deprived o f his property “ without due pro-
cess o f  law ” .

A ppellee  finds no fau lt with the argum ent o f  the 
appellant concerning A rticle III o f  the Constitution' 
o f  the State o f  N ew Jersey, except in the con clu -
sions w hich the appellant desires this Court to draw  
therefrom .

H ow  can it be said with any fo rce  or log ic  that 
this Court and the Courts below  have not the right 
to construe a statute, interpret the com m on lav/ or 
grant equitable re lie f in this instance.

The appellee h a s 're fra in ed  from  citing further 
cases herein in an attem pt to support his point. He 
and the Courts below , have ■■relied largely  upon the
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wording- contained in the opinion o f the Ordinary- 
in the Vail case, w hich he contends is logical and 
com pletely  adapted to the facts  now  under con-
sideration. The reason fo r  not citing further author-
ities, extracts from  sylibi, cases from  foreign  juris-
dictions, and quotations from  text books on the sub-
je c t  o f  taxation is that after an exhaustive search, 
no inform ative cases have been found.

This fa ct  alone impresses appellee, and he respect-
fu lly  urges this point upon the Court, that apparent-
ly a similar mistake has never before  been m ade by 
a taxing authority. A t least to the extent where it 
was reported in the law books.

CONCLUSIONS.
The appellee respectfu lly  contends that the 

construction placed by the Prerogative and Supreme 
Courts on the V ail Case is clear in every sense. Sec-
tion 6 o f  our Statute provides fo r  the charging o f  
interest at the rate o f  six per centum ( 6%) per an-
num where by reason o f litigation or other unavoid-
able cause o f  delay the estate cannot be settled at 
the end o f  a year from  the date o f  the death o f the 
decedent. As stated before, Mr. Tatum ’s estate was 
duly settled, and distribution m ade within a year 
from  the date o f  his death, and consequently no 
litigation ever arose nor did any other unavoidable 
cause o f  delay arise w hich prevented his estate 
from  being settled at the end o f one year from  the 
date o f  his death. A ll o f  the taxes due to the State 
o f  New Jersey and assessed by the Office o f  the 
Com ptroller, o f  w hich the appellee had any know l-
edge, were duly and prom ptly paid, and the fa ct  
that a mistake was m ade by the Com ptroller in ascer-
taining the value o f certain property belonging to 
Mr. Tatum ’s Estate can in nowise be construed to 
have been necessary litigation or other unavoidable
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cause o f  delay, w hich rendered the estate im pos- 
sible o f  settlem ent at the end o f a year from  deced -
ent's death.

FOR THE REASONS SET FO RTH  ABO VE, IT IS 
RESPECTFULLY URGED T H A T  THE JU D G -
M ENT OF THE SUPREME COURT AFFIRM IN G  
THE DECREE OF THE PR E R O G A TIV E  COURT 
BE AFFIRM ED .

W ILLIA M  E. FOSTER,
Attorney -for and oif Counsel with the Defendant— Appellee 

Atlantic Highlands, N J.








