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Notice of Appeal. 

NOTICE OF APPEAL, 

Filed January 20, 1927. 

In Chancery of New Jersey 
Between 

SAM OLSHAN and GussrE OL-
SHAN, 

C 01nplainants, 

and 

Lours CHRYSTAL, et als., 
Defendants. 

On Bill, etc. 

Notice of 
Appeal. 

To defendant, A. vV. Realty Co., or Irving Wein-
stein, its solicitor: 

Complainants, Sam Olshan and Gussie Olshan, 
hereby appeal from the final de,cree made by the 
Chancellor on the advice of Vice-Chancellor Ma'ja 
Leon Berry in the above-entitled cause on J anu-
ary 11, 1927, and fro1n the whole and every part 
thereof, to the Court of Errors and Appeals in 
the last resort in all causes. 

Dated: January 19, 1927. 

CORN & SILVERlVIAN, 
Solicitors for and of Counsel with Con1plainants. 

I conceive there is good cause for appeal 111 
the above-entitled cause. · 

JOS. J. CORN, 
Of Counsel with Complainants. 

10 

20 · 

30 

40 



10 . 

20 

Petition . of Appeal. 

Service of the ·within notice is hereby ackno-wl-
edged this 19th day of January, 1927. 

IRVING WEINSTEIN, 
Solicitor of Defendant, A. W. Realty Co. 

PETITION OF APPEAL. 

Filed February 18, 1927. 

New Jersey Court of Errors and Appeals 

SAM OLSHAN and GussrE OLSHAN, 
Compla.inants-Appellants, 

vs. 

A. vV. REALTY Co., a New Jer-
sey corporation, 

· Defendant-Appellee. 

On Appeal 
from the 
Court . of 
Chancery. 

Petition 
of Appeal. 

To the Honorable the Court of Errors and Ap-
peals in the last resort in all causes: 

The petition of Sam Olshan and Gussie Olshan, 
the appellants in the above-entitled cause, re-

30 spectfully shows that: 

1. Petitioners find themselves aggrieved by 
a final decree made in the Court of Chancery by 
his H-onor Edwin Robert vV alker, Chancellor _of 
the State of New Jersey, on the advice of Vice-
Chancellor Maja Leon Berry, bearing date Jan-
uary 11, 1927, in a certain •cause in said Court 
of Chancery wherein th~ said Sam Olshan and 
Gussie Olshan ·were complainants and Louis 
Chrystal, Ida Chrystal, Newark Industrial Con1-

4 O pa.ny, a New Jersey corporation, and A. W. 

3 

Petition of Appeal. 

Realty Co1npany, a New Jerse y corporation, 
·were defendants, in this respect, to wit, that the 
said decree adjudges that: 

(a) The exceptions to the lVIaster 's r eport 
a re overruled. 

(b) The l\1aster 's report is confirmed. 
( c) Complainants' bill is dismissed with costs. 10 
( d) The costs shall include the fees and costs 

of the Master. 
( e) A counsel fee of T·wo Hundred and Fifty 

Dollars ( $250) shall be taxed with costs against 
the ·complainants . 

And your petitioners appeal from the decree 
of the Chancellor which decrees as afore said, on 
the ground that the same is erroneous, in that: 

1. The Court had no power or authority to 20 
make said final decree. 

2. The Court erred in dismissing appellants' 
complain t . 

3. The Court had no povver or authority to 
order costs to be paid by appellants. 

4. The Court erred in including the fees and 
costs of the Master in the taxed costs. 

5. The Court had no po,-ver or authority to : 
award a counsel fee against appellants. 30 

6. The Court erred in overruling the excep-
tions to the l\1aster 's report. 

7. The Court had no po\\rer or authority to 
confirm the l\!a.ster 's report. 

· 8. The Court erred in referring the cause 
to a l\1:aster. 

CORN & SILVERlVIAN, 
Solicitors for and of Couns el with Appellan ts . 

40 
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Answer to Petition of Appeal. 

:Service of the within Petition is hereby 
acknowledged this 16th day of February, 1927. 

IR .VIN ·G WEIN 1STEilN, 
,Solicitor of Def endant-Appellee. 

ANSWER T·O PETITION OF APPEAL. 
Filed April 14, 1927. 

NE iW JE -RJS1EY ·GOU·RT OF EIR:RORS 
AND1 A.PPEAL 1S. 

SAM OLSHAN and G ussrE OLSHAN, 

Complainants-Appellants, 

20 t'S. 

On Appeal 
from the 
Gou.rt of 
Chancery. 

A. :V\T. REALTY Co., a N e-w J er-
sey corporation, 

Def endant-Appellee. 

Answer to 
Petition 
.of Appeal. 

To the Honorable Court of Errors and Appeals 
in the last resort in all causes: 

The petition of the A. W. Realty Co., a New 
30 Jersey corporation, the defendant-appellee, in 

the above-entitled cause, answering the petition 
of appeal, filed by the complainants-appellants, 
respectfully says that: 

1. The Court did have povver and authority to 
make said final decree. 

2. The Court did not err in dismissing appel-
lants' co-mplaint . 

. 3. The Court did have authority to order 
40 costs to be paid by appellants. 

5 

Answer to Petition of Appeal. 

4. The Court did not err in - including the 
fees and costs of the Master in the taxed costs. 

5. The Court did have power and authority 
to award a counsel fee against appellants. 

6. The Court did not err in overruling the 
exceptions to the Master's report. 10 

7. The Court did have power and authority 
to confirm the J\1:aster 's report. 

8. The Court did not err 1n referring the 
cause to the Master. 

IRVING WEINSTEIN, 
Solicitor for and of Counsel with Defendant. 
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Bill of Co1npla .int. 

BILL OF COMPLAINT. 

Filed April 23, 1926. 

IN CI-I ... i\NCl~RY O~· NE"\V JERSEY. 

. ' 

To the I-Ionorable Edwin Robert vValker, Chan-
10 cellor of the State of Ne,v Jersey: 

Complainants, Sain Olshan and Gussie Olshan, 
residing in the City of Newark, County of Essex 
and State of New Jersey, respectfully show that: 

1. On· February 15, 1926, Louis Chrystal, 
being indebted to complainants in the _sum of 
$8,000, executed to them a bond of that date, to 
secure that sum, payable $1,500 on l\1ay 1, 1926, 
$1,500 on J\IIay 1, 1927, $1,500 on May 1, 1928, 

20 $1,500 on May 1, 1929, and the balance of $2,000 
on January 25, 1930, with interest at the rate 
of six per cent. per annu1n payable half yearly 
from the date of the bond. 

2. To secure payn1ent of the bond, said Louis 
ChI'iystal executed to complainants a mortgage 
of even date ·with the bond; and thereby con-
veyed to then1 in fee, the lands thereinafter de-
scribed, on the express condition that such con-
veyance should be void, if payment should be 

3 O made according to the terms of the bond. Which 
rnortgage having been first duly acknowledged, 
and the certificate of ackno,vledgment duly en-
dorsed thereon, ·was recorded in the Regis ter's 
Office of Essex County in Book E 56 of l\,fort-
gages for said county on page 557. 

3. The mortgaged premises are described as 
f ollo,vs: ALL that certain lot, tract or parcel of 
land and pre1nises, hereinafter particularly de-

40 scribed, situate, lying and being in the City of 

7 
Bill of Conipl'a.int. 

Newark, County of Essex and State of New J er-
sey: 

BEGINNING on the easterly sjde of Bruce Stre et 
at a point therein distan t norther ly one hun d::.·cd 
for ty feet and eighty -thr ee hundredths feet fron1 
the corner fonned by the intersec tion of said 
side of Bru ce Street and the northerly side of 
Fif teenth A venue; then ce along said side of 
Bruce Street north hventy -one degrees fort y:..· 

. seven mjnutes east one foot and seven teen hun -
dredths feet to the corner formed by said side 
of Bruce Street and the eas ter ly side of Prosp ect 
Place; thence along said side of Prospect Plac e 
north thirty-nine degrees fifty-five minu tes east 
seventy -thr ee feet and nin ety -three hundre dths 
fee t; thence south fifty-nine degrees fort y-four 
minutes and four hundredths n1inutes east one 
hundred fifty-six feet and for ty-eight hundredths 
feet; thence south thir ty degrees sixte en n1i11utes 
·west seventy -four feet and five hundr edths feet; 
thence north fi~ty-ninP rlegre es fort y-four mi11-
utes ,vest one hundred sixty-ejgh t feet an d sev-
enty hundredths feet to said side of Bruce Stre et 
and point and place of BEGINNING. 

Being the . san1e pr en1ises convey ed to th e 
party of the first par t by the par ty of th e second 
part by deed bea rin g even date herewith and to 
be recorded Rin1ultaneously herewith , th is n1ort-
gage being given to secur e part of the pur chas e 
price for said conveyan ce. 

4. Both bond and n1ortgage contained an 
agreement that if any installment of prin cipal 
or interest sho uld ren1ain unpaid for thirty days 
after the same should fall due, then the whole 
principal sun1 ,vith all unpaid interest should, at 
the opt ion of the n1ortgagees, their r epresen ta-
tives or assig·ns, becon1e in1n1edia tely due. 

10 
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Bill of Complaint. 

5. The mortgage also contained an agreemen
1
dt 

that the mortgagor, his heirs or assigns w~u 
keep the buildings on the mortgaged pre_mises . 
insured against loss or damage by fire in an 
amount approved by the mortgagees and would 
assign the policy of insurance to the mortgagee_s, 

10 their representatives or assigns; and that ~n 
def a.ult of so doing, that the mortgagees, their 
representatives or assigns should ~e entit~ed to 
effect such insurance and the premiums paid for 
the same should be a lien on the mortgaged 
premises added to the amount of the bond and 
secured by the mortgage, payable on demand, 
with interest at the rate of six per cent. per 
annum fro 1n the date of payment of such pre1n-

1. 

ium or premiums. 

20 6. Said Louis Chrystal is married and hhis 
·wife's name is Ida. Any claim or interest s e 
may have by way of inchoate right of dower or 
otherwise is subject to con1plainants' mortgage. 

7. On April 1, 1926, said Louis Chrystal and 
Ida Chrystal, his wife, conveyed said_ land by 
deed of that date to Newark Industrial Co_m-
pany, a corporati on of New Jersey , i!1 fee;_ which 
deed ·was on April 12, 1926, recorded in the 

80 Reo-ister 's office of Essex Count y. An y interest 
·which said Newark Industrial Compan y has or 
rnay have in said land is subject to the lien of 
complainants' mortgage. 

40 

8. On April 10, 1926, said N e,vark Industrial 
Company conveyed said land by deed of that 
date to A. 'lv. Realty Company , a New J erse ! 
corporation in fee; which deed ,vas, on April 
13 1926 ; ·ecorded in the R.egister 's office of 

' ' h" h ·d A :Vi.7 Essex Coun ty . Any interest w ic sa1 . 1 
• 

9 

Bill of Co1nplaint . 

Realty Company has or may have in said land 
is subject to the lien of co1nplainants' mortgage . 

9. Said Louis Chrystal fa iled to keep the 
buildin g on sa id land insured against loss or 
damage by fire in any sum, and on February 19, 
1926, complainants caused the same to be insured 
in th e Concordia Fire Insurance Company in 
the sum of $8,000, for three years, and paid the 
sum of $90.10 · for insurance premium thereon; 
·which sum, with interest at the rat e of six per 
cent . per annum, is a lien on said premises, 
added to the an1ount of the mortga ge debt and 
secured by con1plainan t s' mor tgage, and is prior 
in lien to any interest in said premises which 
sa id Louis Chrystal, Id a Chrys tal, Newark In -
dustrial Con1pany or A. \ i\T. Realty Company 
have or may have in the n1ortgag ed premises . 

10. On March 4, 1926, complainan ts duly de-
ma nded of said Louis Chrystal imn1ediate pay -
ment of said premi um of $90.10 and said Louis 
Chrysta l has failed or neglected or re fused ,to 
pay the same . No pa r t of said sun1 of $90.10 
has been paid . 

11. Said Louis Chrystal, Ida Chrys tal, New:.. 
ark Indus trial Co111pany and A. W. Realty Con1-
pany, or one of them, have always been in pos-
session of the 1no rt gaged pren1ises . 

12. The ·whole amount of principal ·with in-
terest thereon from February 15, 1926, is due 
upon complainants' bond and n1ortgage . 

Complainants are without adequate remedy in 
the courts of law, and ther efore pray : 

1. That Louis Chrystal, Ida Chrystal, New-
ark In dustr ial Co1npany, a K e-w Jerse y corpora -
tion, and A. \V. Re alty Cornpany, a N evv Jersey 

10 
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Bill of Qo1npla.int. 

corporation, who are the defendants to this suit, 
may answer this bill of con1plaint and each state-
ment therein made. 

2. That an account may be taken of the 
amount due on complainants' bond and mort-
gage. 

3. That the defendants, or one of then1, n1ay 
be decreed to pay complainants the amount so 
found due, with interest and costs, by a short 
day to be appointed by this- Court; and that in 
default of so doing, they, and each of them, be 
debarred and foreclosed of all equity of redemp-
tion in said lands ; or 

4. That a decree may be made for the sale 
of the mortgaged premises to raise and pay to 

2
o complainants the a1nount so found due on their 

mortgage, with interest and costs; 

. 40 

5. That a ·writ of subpoena may issue com-
manding said defendants to answer this bill of 
complaint and abide by such decree as this Court 
may make in the premises. 

CORN & SILVER1VIAN, 
Solicitors for and of Counsel ·with Complainants. 

11 
Answer. 

ANSWER. 

Filed May 24, 1926. 

IN CHANCERY OF NEW JERSEY. 

Between 

SAM OLSHAN and GussrE OL-
. SHAN, 

Complainants, 
and 

Lours CHRYSTAL, et als., 
Defendants. 

On Bill, me. 
Answer. 

The defendant, A. vV. Realty Co. a corpora-
tion of New Jersey, and one of th; defendants 
in ~he above-entitled cause, ansvvering the com-
plaint filed herein, says: 

1. Paragraphs 1 to 8 inclusive in said com-
plaint are admitted. 

2. Paragraphs 9 and 10 are denied. 

3. Paragraph 11 is admitted. 

4. Paragraph 12 is denied. 

5. The premises described in paragraph 3 of 
s~id complaint ·were up to the date of filing the 
bill of complaint herein, insur ed against loss by 
fire by Louis Chrystal and his assigns in an 
amount sufficient to cover complainants' mort-
gage, and the fire insurance policies assigned to 
the complainants. 

6. On April 13, 1926, the defendant, A. W. 
Realty Co., by itH president, Abram Weinstein 
informed complainants that it was the new owne; 

10 
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12 
Answ ·er. 

of the premises and offered to pay the com-
plainants any pre1nium that might be due them 
on said policies, but that complainants informed 
defendant that no premiums ,vere due them and 
that the policies had not yet been paid for. 

7. The defendant, by its president, Abram 
10 Weinstein, thereupon inquired of complainants 

if they had any objection -to the placing· of new 
policies upon the premises of defendant and com-
plainants informed defendant that they had no 
objection thereto. 

8. Thereupon and on April 21, 1926, the de-
fendant A. W. Realty Co., by its agents, Feist 
& Feist, a New Jersey corporation, insurance 
agents, tendered to the con1plainants fire insur-
ance policies covering the premises described in 

2 O said bill of complaint and in aniounts sufficient 
to cover ,co1nplainants' mortgage and caused the 
said policies to be assigned to the complainants, 
and that the said complainants did not refuse 
said policies at that time, but thereafter and on 
April 23, 1926, filed their complaint herein and 
subsequently ·and on April 28, 1926, returned 
the said policies to Feist & Feist af oremen-
tioned, thereby depriving the · defendant of any 

30 opportunity to satisfy said complainants, kno,v-
ing fully well that said defendant was always 
ready, able and willing to pay for insurance 
already placed or to effect ,vhatever insurance 
said complainants might require. 

9. On May 6, 1926, the defendant, A. W. 
Realty Co., by its attorney, tendered a check 
of $90.10 to one Samuel 1-(reitzberg, agent for 
the Concordia Fire Insurance Co., in pay1nent 
of the policies .referred to in paragraph 9 of the 

40 complaint filed herein; and the said San1uel 

13 
Answer. 

Kreitzberg accepted said check in pay1nent there-
of, and gave defendant a receipt therefor, and 
that thereafter said check was returned by said 
agent. 

10. The defendant A. vV. Realty Company 
further says that its deed to said premises is 
not made subject to the assumption by it of the 10 
mortgage ref erred to in the bill of complaint 
filed herein and that it did not assume said mort~ 
gage nor the covenant to insure and that said 
covenant does not run with the land, so as to 
bind the said defendant 

11. The defendant A. ,,r. Realty Company, 
says that the mortgage referred to in the bill of 
complaint filed herein does not contain a clause 
making the entire amount of principal and in-
terest due immediately upon the f~ilure to insure 20 
and that the complainants have no right to fore-
close under the terms of said bond and mort-
gage ref erred to. 

12. Complainants have never de1nanded of 
the defendant, A. ,v. Realty Co., payment of the 
premium alleged to have been paid by them. 

Defendant, A. W. Realty Company, prays that 
it may be hence dismissed with its reasonable 
costs and charges in its behalf lawfully sustained. 

IR-VING '\iVEINSTEIN, 
Solicitor for and of Counsel 

·with Defendant, A. vV. Realty Co. 

30 

40 



10 

20 

30 

40 

14 

Replication. 

REPLICATION. 
Filed ,June 8, 1926. 

IN CHANCERY OF NEW JERSEY. 

60/552 

Between 

SAM OLSHAN and GussrE OL-

SHAN, 
C omplai11,.ants, 

and 

Lours CHRYSTAL, et als., 
Def end ants. 

On Bill, &c. 

Replication. 

Co1nplainants, replying to the answer filed in 
this cause, say that: 

1. They deny paragraph 5 of the answer. 
2. They ·deny paragraph 6 of the answer. 
3. They deny paragraph 7 of the answer. 
4. They deny paragraph 8 of the ansvver. 
5. As to the 111atters contained in paragraph 

9 of the ans,ver, they have not sufficient kno·wl-
edge or infor1nation whereof to form a belief. 

6. As to the n1atters contained in paragraph 
10 of the answer, they have not sufficient kno,vl-
edge or information whereof to form a belief. 

7. They deny paragraph 11 of the ans-wer. 
8. They admit paragraph 12 of the ansvver. 

CORN & SILVERMAN, 
Solicitors for Complainants. 

15 
Decree Pro Confesso. 

.DECREE PRO CONFESSO. 
Filed Jun e 8, 1926. 

IN CHANCERY OF NEW JERSEY. 

60/ 552 

B etween 

SAM OLSHAN and GussrE OL-
SHAN, 

Co rnplainant s, 

and 

Lours CHRYSTAL, et als., 
Def endard s . 

Ori Bill, &c. 
D ecree Pro 
Confesso. 

This cause being opened to the Court by Corn 
& Silverman, solicitors for con1plainants, and it 
appearing that process of subpoena for the de-
fendants to appear and answer the c.omplai nants' 
!bill has been duly issued and returned served 
upon the defendants Louis Chrystal, Ida Chrys-

10 

20 

tal, Newark Industrial Co:m:pany, a N evv Jersey 
corporation, and A. ,V. Rea lty Company, a N e-vir 
Jersey corporation, and that the defendants Louis 
Chrystal, Ida Chrystal and Newark Industrial 3 O 
Company have not, nor have any or either of 
them appeared · and pleaded, answered or de-
murred to the said bill within the ti,me limit ed by 
law, or at any other time, but that they have 
wholly failed and neglected so to do : 

It is, on this 8th day of June, 1926, ORDERED 
AND DECREED that the complainants' bill be and 
the same • is hereby ta ken as confe,ssed against 
the said def endant.s Louis Chrystal, Id a Chrystal 
and Newark Industrial Oompany, a N e-w Jersey 4 O 
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16 
Interlocutory Decree. 

corporation, to the end that such decree may be 
made against th.em as the Chancellor shall think 
equitable and just. 

E. R. WALKER, 
C. 

INTERLOCUTORY DECREE. 
Filed June 22, 1926. 

IN CHANCERY OF NEW JERSEY. 

Between 

SAM OLSHAN and G-uss1E (h,_ 
SHAN, 

C 01nplainant s, 

and 

Lours CHRYSTAL, et als., 
Defendants. 

On Bill, &c. 

Interlocutory 
Decree. 

This cause being opened to the Court iby Corn 
& Silverman of counsel ·with con1plainants, 

30 and it appearing to the Court that due notice · of 
motion was served upon Irving Weinstein, solici-
tor for defendant, A. ,;-,v. Realty Co., and appear-
ing to the Court that the ans :wer of the def end-
ant A. W. Realty Co. does not set up any de-
fense - or present any question e~cept such as, 
in the opinion of the Court, may be properly re-
ferred to a Master, 

It is, on this twenty-se.cond day of June, 1926, 
ORDERED that the above ciause be referred to 

4 () ~·ohn A. Bernhard, Esquire, one of the masiters 

17 . ' ' 

Int er locutory D ecree. 

of this Court, to as-ce,rtain and report the amount 
due- to the said complainants for princiipal and 
interest upon the · mortgage held by them upon 
the premises mentioned and des·cribed in the 
said bill o.f -complaint, and w he.th er the said 
mort ·ga.ged 1premises should be sold together or 
in parcels, and if in parcels, in what order, and 10 
that the said Master do make his report thereon 
with all convenient speed. And all further equity 
is rese-rved until the coming in of the said 
Master's report. 

E. R. WALKER, 
C. 

20 

30 
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. Depositions. 

DEPOSITIONS. 

Filed December 20, 1926. 

IN CHANCERY OF NEW JERSEY. 

10 B etw een 

SAM OLSHAN and Gu ssrE OL-
SHAN , 

Conip lai-nants , 

an d 

Lours CHRYSTAL, et als. , 
D ef en dan ts. 

D ep osition s. 

20 Tr:anseript of shorthand note s of testimon y 
tak en in the .above matt er, before John A. Bern-
hard, Esq., ,a. Nlaster in Chance ry of New Jerse y, 
at his office, 763 Broad street, Newark, New Jer-
sey, on Tuesda y, July 13, 1926, at 11 ;30 o' clock, 
in the forenoon. 

Appearanees : 
Joseph J. Corn, E sq., of Corn & Silverman , 

solicitor 1s for the complainants. 
30 Irving Weinstein, Esq., soli citor of the de-

fendants, Louis Chr ystal, A. W. Realty Cmn p.any . 

MARGUERITE B. MULLI N, heing dul y swor n 
on her oath, acc.ording to law, say s, I will 
faithfully and. truly take st enographically and 
reproduce in ty,pewriting the evidence t o be 

_t given in the abov e ma tter. 

MARG UERITE B. MULLI N. 

19 
L oitis Chrystal, dire ct . 

Sworn and subscri bed to before me 
th is 13th day of J uly, A. D. 1926. 

'J OHN A. BERNHARD, 
A Maste r in Chance ry of New Jers ey. 

LOUIS CHRY STAL, defendan t, being sworn, 
te,sti fies a·s follo ,vs : 

By th e Mast er . 

Q Where do you live ? A 181 Schuyler ave-
nue, N ew1ar k, N e-w J e-rse,y. 

Mr . Corn : I o'hjeet t o the taking· of th e 
testi ,mony of lv[r. Chrys tal. 

Q · Are you one of the defend ants in thes e pro-
ce•edings ? A Y e,s, sir, I am . 

Ex aminat ion by Nir. Weins tein . 

Q On M,arch 4, 1926, we•re you tihc owner of 
the proper ty des-eri1bed in th e bill of complaint ? 

Mr . Corn : I obj ec:t that it is immat eri al, 

10 

20 

on the ground that the record is the 1best evi- 30 
dence . 

The 1!1:a,ste r : Wha t does the o-rder di re-ct 
me to find. 

Mr. W ein:stei n: The Court, the· order of 
r efer ence to you is mer ely to ascerta in th e 
amount OJf the mortgage, and I spok e to 
Cha.ncellor Wal ker about th.is and the Chan-
cellor said the pleadings does not set up any 
defense, which may not be pr operl y ref er r ed 
to a master . Under Ru le 192, you ar e per - 4 o 
mit ted t o hear the evidenee on both sides. 
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Lo 1tis Chrystal, direct. 

The Master: I sustain Mr. Corn's ob-
jection, that the record i,s the best evidence. 

Mr. We ,instein: It is admit t ed by th e 
plea:dings, he was the owner at that .time. 

Q Did any one demand $90.10 for insurance 
10 premiums from you ~ A I don't reme ,mber. 

20 

Q Do you remember if Corn & Silverm 1an, at-
torneys :ror Mr. Olshan, demanded that money 
from you~ A I don't remember. 

Q· Did Mr. Olshan ever demand $90.101 

Mr. Corn: I objec t t o that qu est ion. 

A I don't remember. 
Q Did you receive , any demand for insurance 1 

A . I don't remember. 
Q If you received it, would you hav e r eme,m-

bered it 1 

Mr. Corn: I obj,e,ct to that question tha t 
calls for a conclusion. 

Th e Master: Re-frame your question. 

Q· Have you any re collect ion of ha ving re -
ceived a demand from Mr. Olshan' :s att orney , or 

30 ~r. Olshan, or an insuran ce con1pany for the 
payment of thi s $90.10 1 A I don' t remem iber 
anything. 

Q If you did re ceive such a demand , you 
would rememb er ~ A Yes, sir . 

By the Master . 
Q Did you take out in sur ance- on this pro p-

erty 1 A No, I didn 't tak e out insuran ce. 
Q Did you au thorize anybody t o tak e it out ? 

40 A No. 

21 
L ouis Chrystal, cross . 

Q Did you r eceive any ins uranc e policy cover -
ing th is prop er ty f A Yes, from the bank . 

Q W;ha;t hank~ A Fr om th e bank' s agents . 
Q What ag ents 1 A In suranc e agen ts. 

By Mr . JiV einstein . 

Q Did you receive it fro m Mr . Olshan's agents 10 
or from the th ir d mor tgage -e ? A I don't re-
memher tha t . 

Q When did you buy the prope r tyf 

Mr. Corn : I object, that is immaterial. 
The Mas ter : Do you allege tha t 'he is the 

owner f 
Mr . Corn : Yes, sir . 

Cross examination by Mr . Corn . 

Q Did you ever r eceive any certificate of in-
surance from ,anybody at all 1 A I don' t re-
member. 

I 

Q Do you re member having any insurance cer-
tificat e ~ A No. 

Q Did you receive a letter dat ed Mar ch 4, 
1926 f A Yes, sir . 

2 0 

Q Did you re ,ce1ve this regi ,ste-red letter of 
March 4, 1912·6, sent by Corn & Silver 1 A I 3 0 
don't r emember . 

Q When you closed tihe t it le to these ·premises, 
to who did you sell th is pr opert y1 A N e-\vark 
Ind ust rial Corpo r at ion. 

Q Did you give- them -any policy of insur -
ance 1 A I did . 

Q Where did you get these policies you gave 
the·m f A I had them . 

Q Where did you get the- 1 A I -suppos e 
I received them . 40 
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Sam Olshan, direct. 

Q From whom t A From the insurance 
a.gents. 

Q Which insurance · agents? A I didn't look 
the:m over. 

Q H -ow much insul'lance did you transfer to 
the -company whiieh you sold the : property to! A 

10 I don't rememiber exa-citly. 

20 

30 

40 

Q· Have you got a copy of the closing state-
ment! A I suppose I have got it some pla •ce. 

Q1, Where is it! A I have it. 

Letter of March 4, 1926, offered and 
marked for identification, D. 1 for identifica-
tion. 

Mr. Weinstein: I object to the: letter. 
Mr. Weinstein: I desire to off er letter of 

A1pril 21, 1926, from F 'eist & Feist, to be 
marked Exhibit D. 2 for identifiea.tion. Letter 
April 28, 1926, D. 3 for identification. Letter 
from 1Samuel Kreitziberg, 11:ay 3, 1926, D. 4 
for identification. Policies . of American In-
·surance Co., D. 5 for identification. Che·ck 
to K. Kreitzberg, 5/6/29 n1arked D·. 6 for 
identification. Bill from Samuel Kreitzher:g·, 
marked D. 7 for identification. Deed Newark 
Industrial ·Company to A. W. Realty Com-
pany, marked D. 8 for identification. 

SA'M OLSHAN, complainant, being sworn, testi-
fies as f ollow·s : 

By the Master. 
Q Where do you live 1 A 526 Fifteenth 

street, Newark, New Jersey. 

23 

Sam Olshan, dire ct. 

Q You are one of the complainants in this 
cause 1 A Yes, sir. 

Q Who is the , other comiplainant1 A l\fy 
·wife. 

Q What is her name 1 A Gussie Olshan. 

Exaniin ,ation by Mr. Corn. 

Q· You are one of the owners of this mort-
g,age, made by Louis Chrystal 1 A Yes,· sir. 

Q How much is due on this mortgage for 
principal 1 A $8,000. 

Q How much is due -11ow0J. A No $6 500 ' ' . 
Q How much interest is due 1 A Fehruary 

15th and May 27th. 
Q Ho,v much was the principal of this mort-

gage ·1 A $8,000, and on May 27th, $1,500 ,vas 
paid on aocount on 1\1:·ay 27th, and interest is. due 
since then on $6,500. 

By the Mast er. 
Q On May 27, 1926, he had paid you $1,500 

on account of principal, and all interest due to 
that date 1 A No. 

By Mr. Corn. 
Q Is this the bond that ·was given with the 

mortgage 1· A Yes, sir. 
Bond and mortgage, dated l17 ebruary 15, 

1926, made by L-ouis Chrystal to Sam Olshan 
and Gussie Olshan, his wife, in the sum of 
$-8,000 offered in evidence and marked Ex-
hibit C. 1 and C. 2. 

By th e Maste r . 

10 
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Q Why did you hegin f oreclo 1sure proceed-
ings 1 A I wanted to. 40 
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Sa1n Olshan, cross. 

. Q vVhy did you do it i A He didn't pay the 
insurance. 
· Q What insurance did he not pay1 A He 

didn't pay for the mortgage. 
Q What mortgage i A l\1y mortgage for 

$8,000. 
. 1 o Q What insurance? A I don't knovv the 

20 

company. 
Q Have you the · insurance policy here for 

~e premium, whic:h hJe· has not paid? A yes, 
sir. 

Q How much was -the insurance premium? A 
$90.10. 

Q Due to vvha.t eornpanyi A I don't know. 

E xamination by l\1r. Weinstein. 

Q You sa! you foreclosed this mortgage, be-
e~ US'e they d1dn 't pay the insuranc.e 1 A y e·s, 
sir. 

Q When did you find out · that they didn't 
pay the premium? A Two months after I made 
the se,t,tlement. 

Q When did you make - the settlement 1 A 
February 15th. 

Q So you found out on April 15th thev did ' 
30 not pay the premium .? A April 10th. 

Q . You then found out they did not pay the 
premi urns to whom? A Yes, from th e insurance 
company I got the policy. 

40 

Wh.a t insurance company gave you , the 
po hey 1 A I don't reme ,mber. 

Q What did you do when you found they did 
not pay the premium? 

Mr. Corn: I ohject to that question on 
the ground that the suhje -ct matter was re-
f err ed to th e Master to take evidence under 

25 

Sani Olshan, cross. 

an order of refierence, made by the Chan-
cellor, by an interlocutory decree, referring 
the matter to John A. Bernhard, Esq., one of 
the Maste-rs of thi 1s Court, to as.certain and 
report the amount due to the said complain-
ants for principal and interest upon the mort-
gage he-Id hy them, upon the premises men-
tioned and descri 'bed in the said bill of com-
iplaint, and whether the said mortgaged prem-
ises should be s-old together or in parcels and 
if in par:cels, in '\V hat order, and I re 1spect-
fully state that the Master's authority does 
not ex.tend beyond what is due on the mort-
gage. 

Mr. Weinstein: I oppose this motion. 
U nde ·r Rule 192 of the Rules of the Court 
of Chancery which in effeet says that, when -
eve-r in a suit f.or foreclosure, the ans-wer 
or ans ,wers shall not appear to s,et uip an y 
def ens e or to pres ent any que stion, except 
such as, in the opinion of th e Cour t , ma y be 
properly referred to a l\i[aster, it shall not 
be ucc essary to set dovv11 the cause for hear -
ing in order to obtain a reference, but th e 
same may be gr 1anted on motion on notice to 
th e solicitor of the answering def endant, or 
defendants, etc. and that th e ans ·weririg hav -
ing be en filed in this cause, and the notiee 
of the motion that was served Uipon me, being 
only a notice for application for an order 
of reference under this rule, the Chancellor 
:has the disc.retion of referring the proeeed-
ings to a Master to hear the testimon y of 
both th e -complainant and defendant, and 
further that I sp oke to Chancellor \Valker, 
·with reference to th e ord er o:f r ef erence. The 
Chanc ellor advi sed me that I ·would be p er-

... 
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26 
Sam Olshan, cross. 

mitted ,to put in defens ,e· before the Master 
to whom the cause had been referred. 

The· Master: I will adopt this eourse and 
take the testimony, and if I find it is ibeyond 
my juri ,sdiction, I will strike it out. 

Mr. Cnrn: I w1ant to note an eX!ception 
here to all the testimony on the part of the 
defendant. 

Exa ,mination by Mr. Weinstein, ,continued. 

Q On April 10th, when you found, they didn't 
pay the premium f A. I told my lawyer I 
wanted to foreclose the house. 

Q When did you see him the next day or the 
same dayf A Same day. 

Q· On April 10th f A I can't tell, sure, be-
tween 9th or 10th of Aipril. 

Q. That was the first time that you saw your 
Lawyer 1 A Yes, sir. 

Q About the · premium f A Yes, sir. 
Q Do you read English f A A little bit. 
Q Did you ever read the mortgage f 

Mr. Corn: I 0 1bjeet, the mortgage ap-
pear ,s of record, and we . are bound by the 
mortgage. 

A I looked at it. 
Q Do you know what the mortgage , says 1 

Mr. Corn: I object the mortgag e speaks 
· for itself. 

The Master: I sustain the obje-ction. 
Mr. Weinstein: I note an exceiption to 

tha.t ruling. 

27 
Sam Olshan, . cross. 

Q What did you do a1bout paying the prem-
ium, w:hen you went to the lawyer's office, did you 
pay the $90.101 A My lawyer paid, he s,ent 
me a bill. 

Q On April 10th, you told the lawyer to pay 
the premium for youf A · No, I find he did not 
pay · the insurance . 

Q On April 10th you saw your la-,vyer and 
told him to f oreelo,s,e the mortgage 1 A Yes, . sir. 

Q You told him to ipay the premium for you f 
A Ye,s, sir. 

Q· Do you remember, Mr . Weinstein, this 
gentleman right here, coining to see you, while 
you were neg ·otia.ting to sen the p,ropertyf A 
Yes, sir. 

Q. Thia.t was . about this time 1 A Yes, after 
a couple • days, after. 

Q Do you reme ·mber him asking you, whether 
it was a good buy, to buy the property f 

' 
Mr . Corn: I object this is wholly imma-

terial. 
M,r. Weins ,tein: I will withdraw that ques-

tion. 

Q Do you remem'her about this tim e, Mr. 
Weinstein, co1ming to you and asking you if you 
paid the premium i 

1v1r. Corn: I o,bjeet to that, on the ground 
that it is immaterial whether he remembers 
or not. 
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,Q Did Mr. Weinstein ask if you had paid the 
premium, about this time, April 10th i A He 
didn't ask nothing, I told hirn the mortgagee had 
not paid the insuranc:e, on my mor tg age. 40 

' ... ' . .. ... 
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28 
Sam Olshan, cross. 

Q Didn't he ask if he could put on new poli-
cies! 

Mr. Corn: I ohje ·ct to that question. 
Mr. Weinstein: I will ·withdraw that ques-

tion. 

Q Did you ever see Mr. Jack .Simon, at your 
house with Mr. Weinstein1 A Yes, sir. 

Q Did you ever pay for the insurance 1 A 
The lawyer paid. 

Q Did you pay the 1awyer? 

Mr. Corn: I object, that is immateri ,al. 
The l\faster: Answer the question. 

A I told him I would pay him, after the court. 
Q You filed this suit April 23rd? 

Mr. Corn: I object to that, the record 
speaks for itself. 

l\1r. Weinstein: I will withdraw that ques-
tion. 

Q On April 23, 1926, you received t,vo in-
surance policies from Feist & Fei ,st 1 

]\!Ir. Corn: I object to that question. 
The Master: Reframe your question. 

Q Did you get this letter, from Feist & 
Feist ( the original of this letter), together with 
two insurance poliicies, A Yes, sir. 

Copy of letter, dated April 21,)926, signed 
Feist & Fei 1st, marked D. 2, for identification. 

Mr. Weinstein: It is stipulated that the 
insurance policies were returned on April 
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J oseph J. Corn , dir ect. 

28, 1926, by Corn & ,Silverman, with a letter, 
which is herewith produced. Letter dated 
April 28th, addressed to Feist & Feist, from 
Corn & Silverman, marked D. 3 for id entifi-
cation. 

Q When you got these policies, you t ook 
them to your la"\1\ryer 1 

Mr. Corn: I obj eet to that on the ground 
that it is immaterial. 

Continuation of hearing before John A. Bern-
hard, Esq., a Master in Chancer y of New Jers ey, 
a.t his office, 763 Broa _d street, Newark, New J er-
sey, on Tuesday, July 13, 1926, at 2 :30 o 'clock in 
the forenoo n . 

Appearances: 
Joseph J. Corn, Esq., and Emil R. Silverman, 

Es .q., soliicitors of the complainant. 
\ 

Irving Weinstein, Esq., solicitor of the de-
fendant, Louis Chrystal. 

JOSEPH J. CORN, being duly s,vorn, te st ifies 
as follows: 

By the Mast er. 

Q Your offiee is located where , A Kinney 
. Building, Newark, New Jersey. 

Q You are a solicitor of the Court of Chan-
eery of New J ersey 1 A Yes, sir, I am. 

By Mr. Silv erman. 

lo 
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Q Did you order the policy written, descri (bed 
in the bill of complaint, in thi s cause 1 A I did. 4 O 
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Joseph J. Corn, direct. 

Q From whom 1 A San1uel Kreitz berg. 
Q Were the policies ·writ,ten A They were. 
Q Have you the policie 1s in your possession? 

A Yes, sir, here they are. 

Three policies, issued by Samuel Kreitz-
10 berg (2 for $3,000, e·acli and one for $2,000), 

offered in evidence and marked Exhibits C. 
3, C. 4 and C. 5. 

Q Did you ea use a certificate to be f 01'"vvarded 
to the owner of the fee 1 A I did. 

Q To whom. 1 A Louis Chrystal. 
Q· When~ A Fehru:a.ry 5, 1926. 
Q At what a:ddres.s11 A 183 Schuyler ave-

nue, Newark, New Jersey. 
Q Subsequent to the time, did you hear from 

20 Mr. Chrystal or his attorney1 A I heard from. 
· lvfr. Chrystal's attorneys. 

Q Who ·was that 1 A Harry H. Koehler. 
Q When did you hear frbm him 1 A March 

4, 1926. 
Q Have you that letter 1 A Yes, sir, here 

it is. 

Letter from Koe ,hler & Augenblick, dated 
3 o l\{-ardh. 4, 1926, offered in evidence and 

marked Exhibit C. 6. 

40 

Mr. Weinstein: I object to this, I don't 
see how it is material, it is a letter from 
Koehle ,r & Augenblick, with reference to 
some policy, evidently not affecting this 
suit. T·his letter state 1s that he desires to 
have them send their bill to Louis Chrystal. 
How · is that a demand for the premium 1 

The }\'last.er: On what grounds do you 
obje,ct 1 

31 
Joseph J. Corn, direct. 

Mr. Weinstein: It is immaterial and in-
competent. 

The Miaster: I reject it on the ground 
that it is not ,competent, but not on the 
ground that it is not material. It is ma-
terial but not competent. The signature has 
not been proved. 

l\fr. Silverman: I submit that it is ma-
terial in this respect. Mr. Weinstein, this 
morning produced Mr. Chrystal, who testi-
fies that he does not remem iber having re-
ceived any bills or having received any de-
m,a.nd for payment by . letter from his at-
torney. 

Q Did you make a demand for any one for the 
payment of thes •e premiums~ A I did. 

Q Upon whom did you make the demand 1 A 
Mr. Louis Chrystal. 

Q What date 1 A March 4th. 
Q What year? A 1926. 
Q How did you make that demand 1 A A 

letter addre ,ssed to Mr. Chrystal, a:t his address 
on Schuyler avenue. 

Q Have you a copy of the letter 1 A I have. 
Q Did you mail it 1 A I signed and mailed 

it. 
Q Was that premium ever paid 0? A Yes, 

sir. 
Q By whom was it paid 1 A Corn & Silver-

man. 
Q To whom ,vas it p-aid 1 A Samuel I{reitz -

berg. 
Q H,ave you that checkt A Yes, sir, here it . 

18. 
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Q Does that ·check include anything else, any 
other item 1 A Yes, an item of $1.60 additional 40 
premium. 

... . . . 
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Joseph J. Corn) cross. 

Q On this policy1 A Some other policy. 
Q How much was the insurance premium of 

Louis Chrystal? A $90.10. 

Mr. Silverman: I desire to have this 
c:he-ck offered and mia.rked in evidence. 

Mr. vVeinstein: I oibject to this going in 
on the ground that the check is for an amount 
different from that alleged in the bill of 
comp-lain t, and there is no actual proof of 
what the excess is for, outside of what Mr. 
Corn says, it is for ,s.ome other thing. That 
is no proof. 

The Master: Is that the only ground if 
objection? 

Mr. Weinstein: T'hat is first, and s:econd, 
there is no proof of authority from Mr. 
Olshan, to Corn & Silverman, to pay this 
premium for him. My main contention is 
that there is no ,authorization to advance 
money for a client and create a cause of 
action. 

The Master: Is that your only objection? 
Mr. ,Veinstein: I cannot think of any 

other. 
The Master: I overrule the objection. 
Check dated 20th of February, 1926, for 

$91.71 offered in evidenee .and marked Ex-
hibit C. 7. 

Q Was that premium paid for subsequently 
by the owner of the fee 1 A No, sir. 

Exa ,mination by Mr. Weinstein. 

Q Do you know what this ite ,m of $1.71 
4 0 covered? 
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Joseph J. Corn) cross. 

Mr. Silverman: I oihject to that ques-
tion. 

The Master: Reframe your question. 

Q D'O you know what the excess was for 1 A 
For son1e additional item owned Mr. Kreitzberg. 

Q You were friends of Mr. Kreitzherg~ 10 

Mr. Silverman: I o:bje.ct to that, other-
wise were ·would not give him our insurance. 

The, Master: Do not attack the credi-
bility of the ·witne1ss. 

Mr. Weinstein : I am not. 

Q Are you a licensed brokerf 

Mr. Silverman: I object on that ground 
that it is not material. 20 

The Master: I sustain the objection. 
Mr. Weinstein: I take exception. 

Q Did you receive commission for this policy~ 

Mr. Silverman: I o·bject, on the same 
ground. 

The Master: I sustain the objection. 
:M:r. ,,r einstein : I take exception. 

Q Do you reme ,mher coming into my office on 
1Iay 6, 1926, and showing me a re.ceipt·ed hill for 
the payment made by you of this insurance 
to Samuel Kreitzberg1 

Mr. Silverman: I object, it is immaterial. 
The Master: Answer the question. 

A I don't remember. 

30 
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Joseph J. Oorn, cross. 

Q Do you remember showing ·me this bill 
( referring to receipted hill from Samuel Kreitz-
berg)? Do you re 1member coming into my office 7 
A I don't. 

Q Do you remember me c,oming into your 
office ? A Yes, sir. 

1o Q Do you re•member what I came in for7 

20 
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Mr. Silverman: I ohject to that que,stion, 
it is not material. 

The Master: Strike it out. 

Q Did I speak to you about the payment of 
this premium hy you 7 

Mr. Silverman: I object to that question, 
it is not material. 

The , Master: Strike it out. 

Q I .show you a letter from Mr. Kreitzherg, 
dated May 3, 1926, and ask if you have read 
that letteT? A Yes, I have. 

Q Did you h.ave anything to do with dictating 
and the :sending out of that letter 7 A I didn't. 

Q · You-d~d you know anything about this 
letter! A Knew what it was for . . 
· Q · Did you see Mr. Kreitzberg, the same day 
I saw him1 

Mr. Silverman: I object to that question. 
The Master: Re-frame your question. 

. Q Did you S'ee him ahout the question of pay-
ing the bill when you sa, v Nlr. l{:reitzberg that 
day! A Yes, sir. 

Q Did you give him any instructions 7 

Mr. Silverman: I oibject, that is imma-
terial. 
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Joseph J. Corn, cross. 

The 1'1:aster: I will allow it. 

A No. 
Q Did you say anything to him with refer -

ence to my appearance at your office? 

Mr. Silverman: I obje ct. The bill in thi s 10 
,case w,as filed April 23, 192-6. All matter s 
that transpired after the hill wa·s filed cer-
t iainly ,cannot he binding, or any attempt th ey 
made to re-instate the mortgage is not bind-
ing, and your ,conversation transpired on 
May 6, 1926. 

The Master: vVhy, is that not so 1 
Mr. Silverman: The mortgage specifically 

states that if any installment shall re 1main 
· in the ,arrears for thir ty days, and the re-
fusal of the mortgagor to pay, and now if I 
,show that I paid the , premium-I now show 
that I paid the premium .and filed the bHl, 
and that they didn't pay. 

The Master: What have you to say, Mr. 
Weinstein 1 

J\1:r. Weinstein: It proves that they have 
not 0ause o,f action. 

The Master : Where - are there an y cases 
in support of that theory 1 

Mr. Weinstein : The mortgagor has the 
benefit, if the mortgagee fails to cover the 
premises with insurance, to insure the prem-
ises, and the amount of the •premium -shall 
become a lien, if payment is not made, upon 
de·mand. Now, it does not say, if' the prem-
ium is not paid, they 1can go ahead and fore-
.close• the mortgag:e, it simply says it becomes 
a lien. 
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Sa1nuel J(reitzberg, d1·rect. 

Mr. :Silverman: I may sugge ·st that this 
very question, as to whether the m•ortgage, 
had a right to fore-close this mortgage has 
ibeen decided by Vice-Chancellor Church. 

By the ll!J aster. 

10 A. I have no recolleetion. 

20 
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Q You didn't know he came to see you aft-er 
that letter1 A. No. 

Letter from ,Siamuel Kreitzsherg, dated 
May 3, 1926, marked D. 4 for identification. 

SA.JVIUEL ICREITZBERG, being duly s-worn, on 
ibehalf of the complainants. 

Examination hy J\1r. Silve •rman. 

Q Your business is what 1 A Insurance busi-
ness. 

Q Look at these three polices, Exhibits C. 3, 
C. 4 and c.· 5 and see ·whether or not they w·ere 
issued from your office 1 A. Yes, they were. 

Q Upon whose instructions 1 A J\fr. Corn, 
Joseph J. 

Q What is the amount of the premium1 A. 
$90.10. 

Q H1as it been paid 1 A Yes, sir. 
Q By whom1 A. Joseph J. Corn. 
Q Look at this che.ck, what is that for! A. 

T•his ,check for $91. 71, was in payment of an ad-
ditiona.l premium, upon another 1policy. 

By Mr. Weinstein. 

Q· Have you records to show that 1 A. Yes, I 
40 endorsed the policies. 

37 
Saniu el J(reitzberg, cross. 

Q L·et me· see your books showing the charge 
of $91.101 

(Witness produees hoo]:{ called poli cy 
ledge ;r,) 

A Item: Louis Chrystal, No. 47067, for Corn & 10 
Silverman, $2,000. 

Q, What is thi 1s 1.611 A. Additional prem-
ium, Newark Pants Co. 

By the Master. 

Q Ha.s it anything to do with this trans-
action~ A. No. 

Q Where is it~ A Here. 
Q On what pag ·e! A. Page 24 of the ledger, 

$1.61. 

By Mr. Weinstein. 

Q Did you cross out this charge ! A I did . 
Q Why1 A Fi ,rst it ,vas out, and then a ' 

cancellation, and then put back and the policy 
was in effect. 

Q When did you make this entr y 1 A In 
January. 

Q Do you re ·member my coming into your 
office and asking you if the ·se policies had been 
paid, on J\1ay 6, 1926 1 

Mr. Silverman: I obje ,ct on the ground 
that this -conve-rsation transpired after the 
bill was filed. 

The J\1aiste ,r: Answer the que,stion. 

A I do. 
Q You sho-wed me the ibook-they were paid 1 

20 

30 

A I did. 40 

... . . . 
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Sani ,uel J(reitzbergJ cross. 

Q In addition, I handed you my check for 
$90.10? 

Mr. SilV'e,rman: I object on the ground 
that this transipired after the filing of the 
hill. 

1 O The Master: Answer the question. 

A Yes, ,sir. 
Q You gave me thi 1s receipt, marked D. 7 for 

identification 7 A Yes, sir. 

By the Master. 

Q Explain the transaction? A 1\1:r. Wein-
stein came in about the Chrystal matter. I im-
n1ediately spoke to Mr. Englander about the 

20 matter. There was a check in the matter from 
Corn & Silverman, and I took the eheck of Corn 
& Silverman that Mr. Englander had in his pos-
session, for these items, ·which JVlr. Englander 
had had in his pockets, and then I got in touch 
with Mr. Rebach, and he had received a check 
for that amount. 

30 
By Mr. Silverman. 

Q Did you endorse the check, which Mr. 
Weinstein gave you~ A No, sir. 

By lvlr. Wei ,nstein. 

Q: You had his check~ A No, Mr. Re bach, 
·without my knowledge of it, had it, if I would 
have had that check in my possession, I would 
have marked the items. 

Q Did you have the check 1 A No, I didn't 
40 knovv that the check was delivered. 
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Joseph J. Corn, direct. 

-Qi What have you to say about this taking of 
n1y check 1 

Mr. Silvern1an: I object; it is not cross 
examination. 

The Master : Answer the question. 

A He didn't say anything with reference to the 
check. 

Q Did you tell me that Mr. Englander had a 
check for you~ A I had the check, which I 
didn't ren1ember the exact about, to pay certain 
items, which I didn't know of. I had a complete 
list for policies, against 1\1.r. Chrystal, and Corn 
& Silverman had sent a check, which my partner, 
Mr. Rebach, had received. 

Q ,¥ as that check credited to your account? 
A Partnership account. 

Q Can you explain why the iten1s were not 
n1arked paid in your book 7 

1\1:r. Silverman: I object; that is not cross-
examination. 

Question vvithdra"\\rn. 

JOSEPH J. CORN, recalled. 

By the , Master. 

Q ,¥ as this check sent out in the ordinary 
course of business, ordinary serial number ~ A 
Yes, sir. 

Q In the ordinary course of business 1 A 
Yes, sir. 

10 

20 

30 

40 
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Jack Re back, direct-cross. 

JACK REBACK, being sworn on behalf of the 
complainant, testifies as follows: 

Exa .mination hy Mr. Silverman. 

Q, Were you a partner of Samuel Kreitzberg 
in February, 19261 A I was. 

Q Did you received this check (Exhibit C. 7) 
from our office 1 A I did. 

Q Is that your endorsement on the back 7 A 
Yes, sir, it is. 

Q When did you get that check1 A Latter 
part of February. 

Q From whom did you get it! A It came 
in the mail from Corn & Silverman. 

Q. vVhat did you do with it 1 A I entered 
it in the cash book. 

Q1 In ·which eash book 1 A Kreitz berg & 
Re back. 

Q Who does that 1 A Either one of us. 
Q You entered it in the cash book f A Yes, 

Slr. 

By Mr. vVeinstein. 

Q Are you still a partner of Samuel I(reitz-
berg 1 A Yes, sir. 

30 Q. Your ledger will be 1narked paid, would it 
not, at the time the check is received and entered 
in the cash book 1 

Mr. Silverman: I object; it is not ,cross 
examination. 

The Master: Re-frame your question. 

Q Should your ledger be marked paid after 
a check for payment is received and entered in 

4Q your cash book ! 
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Marion E. Heim, direct. 

l\tir. Silverman: I obje ct; tha t is not cross 
exa111ina tion. 

The Master: Answer the question. 

A It should be. 

By th e Master . 

Q A.nd it was not 1 A It was not. 

~1:r. Weinstein: I move for a dismissal of 
the complainant's bill on the ground that 
there is no proof of the assumption, by the 
defendant, A. ·W. Realt y Company, not only 
of the n1ortgage, but particularly of the 
obligation to insure property. That is the 
first ground. Second ground, my contention 

10 

at this time is that the insurance clause in 20 
the mortgage itself, by its terms give th e 
right to foreclose for failure on the part of 
the mortgagor, or subsequent grantee to pay 
any part of the principal or interest, and ' 
that the mortgagee has an adequa te remedy 
at law to enforce the pay1nent of premiums, 
but he has not the right to foreclose . 

The Master: Both counsel n1ay sub111it a 
memorandum on thi s point. 3 0 

MARION E. HEIM, sw'Orn on behalf of the de-
fendant, testifi es as follows: 

By Mr. W einst ein. 

Q vVhat is your business 1 A 1St enograph er 
and policy clerk, Feist & Feist-insuran ce 
brokers. 40 
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Marion E. Heim, direct. 

Q: Did you send out these policies covering 
property, 26-28-30 Prospect Place, N.ewark, N evv 
Jersey~ 

Mr. Silvern1an: I object, until the date 
is fixed. 

lO A On April 21, 1926-

20 

Mr. Silverman: I object to that on this 
ground, that it appears by the testimony of 
the complainant, there was a demand made 
on March 4th, for pay1nent of this premium, 
and by the complainant and if the defendant 
had any right that right accrued on April 
4th, thirty days after. 

The Master : Answer the question. 

A Yes, sir. 

By Mr. Silverman. 

Q. Do you know where your company got 
these policies that were returned ·with this letter 
(D. 3 for identifioation) t 

Mr. Weinstein: I object, I don't see how 
3 O that is mate -rial. 

The Ma,ster: Ariswer the question. 

A From Mr. Weinstein. 

40 
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Abraham Weinstein, direct. 

ABRAHAM WEIN.STEIN, defendant, being 
sw-orn, tcstifie 1s as follows: 

E xamination by Mr. Weinstein. 

Q Where do you live t A 69 Hillside ave-
nue, Newark, New Jersey. 1 o 

Q· What is your business 1 A Real esta .te 
and insurance. 

Q Are you president of the A. W. Realty 
Companyf A Yes, sir. 

Q One of the defendants in this •suit f A 
Yes, sir. 

Q Is this the deed to your property (D. 8 
for identification) 1 A Yes, sir. 

Mr. Weinstein : I off er this deed in evi- 2 o 
dence to be marked as an exhibit. 

Mr. Silverman: I oihject on the ground, 
that it does not appear who the Newark In -
dustrial Company is. 

The maste ·r: I will mark it. 
Deed dated April 10, 1926, offered in evi-

dence and marked Exhiibit D. 1. 

Q When did you reeeive · 'that deed 1 A 1\1:on- 30 
day, April 12th. 

Q And you .s,a.w 1\1r. Olshan 1 A Yes, ·sir. 
Q That dayf A Yes, sir. 
Q Did you speak to him:, with reference to 

the insurance 1 A Yes, sir . 

Mr. •Silverman: I obje ,ct to that question 
as this -conversation took plaee after our 
right to a cause of action had accrued, if it 
accrued at all. 

The 1\!Iaster: An swer the que stion. 40 
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Abraham TV ein..stein, direct. 

Mr. ,Silverman: May I have that objec-
tion go to all this testimony? 

The Master: Note the exception. 

A I asked him if he had any objection if I put 
another policy, and he said, so long as the policy 

1 o ,vould be a,oceptable, it was all right to him. 
Q Did you ask whethe,r he made any payments 

on ,account of the premiums? A No, not that 
day. 

20 

30 

Q Did you tell him that you would secure 
policies for him? A I only aisiked him, as Feist 
& Feist, place all insurance, to have - Feist & 
Feist renew the policies, and to make out all 
policies necessary for the full amount and so 
pay the unearned premium. 

1\1:r. Silverman: I move that that be 
strieken out. 

. The lVIaster: He means the earned prem-
1um. 

Q Did you ask whether he paid the p,remi um? 
A No, not that day. 

Q When did you ask? A 5th of l\tlay. 

Mr. Silverman: l\fy 0 1bjec.tions are al-
ready stated. 

Q What did he say? A He didn't pay it, 
and I asked shall I . pay it. 

Q What was the conversation, with reference 
to the payment of the premium? 

Mr. Silverman: I oibje-ct, reason already 
stated. 

40 A He didn't knoV\r V\7ho the agent is. 
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Jack Simon, direct. 

Q Did he tell you to pay it? A Sur ·ei. 
Q Was l\1r. J a,ck Simon, the gentlemen, sit-

ting here, with you at the time? A Yes, sir, 
and the next morning I brought it to you to pny 
the premium. 

Q Did you have ,any further conversation with 
reference to p,a.ying the premium? 10 

Mr. Silverman: I object, he was not the 
o-wner of the fee at that time. 

Mr. Weinstein: I note exception to that. 

Q Did you have any negotiations with refer-
ence to the purchaise of the mortgage? 

·The Master: ,Strike: it out. 

Examination hv Mr . .Silverman. ., 

Q When ,vas this conversation? A May 5, 
1926 . 

Q Did you pay the earned pren1iurn? A He 
paid it. 

Q Did you pay it? A No, I paid it to him, 
I gave him a check. 

Q When 1 A The day after. 
Q Where is the check? A I have not it 

here. 

JACK SIMON, being sworn on ·behalf of the de-
fendant, testifies as follo-ws: 

By Mr. Weinstein. 

Q Were you with l\1r. ,Veinstein on 11ay 5, 

20 

30 

1926? 40 

... 
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Jack Simon) direct. 

Mr. Silverman: I 01bject. Reasons here-
tofore stated. 

The Master: Answer the question. 

A Yes, sir. 
Q Why where you ·with hin11 A I ·went to 

look at ·a flat on Prospect Place. 
Q Did you hear any conversation between 

Mr. Crystal and Mr. Weinstein 1 A Yes, sir. 
Q What was it 1 A Mr. Weinstein asked 

TVIr. ·Chrystal whether he paid the insurance and 
he said he did not and :he wanted Mr. W·einstein 
to pay it and Mr. Weinstein asked who the agents 
were and he said he didn't ln10-w· who the agents 
were. 

By the Master. 

Q That conversation took place May 5, 19261 
A Yes, sir. 

Mr. Weinstein: On May 6, 1926, I saw my 
father, my father crume to me and told me 
about these insurance poli,cics, and I there-
upon went over to the agents, and asked if 
their hooks showed the payment of three 
policies, and it did not •show, and I said I 
will pay you now, and he said all ri ,gh t. I 
made out a check £or $90:10 and he gave me 
a receipted bill, which I used in evidence. 
That very day that I was in Krietzberg 's 
office·, I went to Corn & 1Silverman 's office, ,and 
·said, '' How can you file a bill to f orec1ose 
on the ground that the insurance pre ,mium 
·was due, when it was never paid 1 I paid it 
this very. morning'' and showed him the re-
·cei pt, and he replied, he didn't want to know 
anything about it. The very next day I re-

47 

Jack Simon, direct. 

eeived a letter from Mr. Kreitzberg, which is 
in evidence, ·without a signature, just typed, 
returning the ch~ck ·with the statement there-
in made. 

T,he Master: Any further cross examina-
tion 1 

Mr. Silverman: No further cross examina- 10 
tion. 

Mr. Weinstein: That is all, we rest. 
The Mraster: I have examined the check 

hook stubs, and that I find that some checks 
,vere drawn, ,vith the date February 20th, 
dated M,ay 15th, and I ,vill ask Mr. Corn for 
an explanation. 

Mr. Corn: They are for personal use. 
When Mr. Silverman and I draw on the 
firm ac,eount we enter the items , someties a 20 
,veek, sometimes two weeks and then again 
on the same day, and those for personal use 
are ma.rked E. R. S. and J. C. C. with my 
initials if I draw them. · 

Checks which are not marked are checks of 
the firm. 

... . . . 

30 

40 
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Exhibit C. 6. 

Exhibit C. 6. 

Law Offices of 
!{OEHLER & AUGENBLICK 

14 Mechanic Street 
Newark, N. JL 

l O In Chancery of N·. J. 
Between 60-'552 
Sam Olshan, Com pl 't 
Louis Chrystal, Def 't 

Exhibit C. 6. 

John A. Bernhard 
Master in Chancery C. C. of N. J. 

Corn & Silverman, 
20 Kinney Building, 

Newark, U. J. 

March 4, 1926. 

Re: 26-3:q Prospect Place-#5177 

Gentlemen:-
This is to acknowledge receipt of your check 

to my order for $10.58 in payment of the pre-
mium due to Savitz-Denbigh Co. on the $2000.00 
fire policy dated Feb. 10, 1926 issued by the 
Great American Insurance Co., covering the 

30 above property, which I have endorsed and 
mailed to the Savitz-Denbigh Co. 

For the item of $90.10 due on the $8000.00 fire 
policy issued on the above property, I would ap-
preciate your mailing bill to Louis Chrystal, 183 
Schuyler Avenue, Newark, · New Jersey. 
Diet . H. H. Koehler /E. B. 

Very truly yours, 
(H. HL Koehler) 
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Exhibit C. 7. 

Exhibit C. 7. 

In Chancery of N. J. 
Between 60-522 · 
Sam Olshan, Comp 't 
Louis Chrystal, Def 't 

Exhibit C. 7. 10 

John A. Bernhard 
1faster in Chancery C. C. of N. J. 

FEDERAL TRUST COMP ANY 55-14 
Newark, N. J. Feb. 20, 1926 

Pa y to the 
Order of Samuel Kreitzberg $91.71/100 

Ninety One 71/100 ..................... Dollars 
No. 9397 

CORN & SILVERMAN 20 

Corn & Silver1nan 
Counsellors at Law 

(Perforation reads)-" 23" 

Indorsed '' Samuel l{reitzberg 

By Jos. J. Corn 

Kreitz berg & Re back'' 

Received Pay1nent 
Through the Newark Clearance House 

Fron1 Merchants Guaranteed 
Feb 23 1926 
Trust Co. 

. ....... Branch No. 

30 

40 
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Exhibit D. 1 for Identification. 

Exhibit D. 1 for Identification. · 

In Chancery of N. J. 
Bet-ween 60--'552 · 
Sam Olshan, Comp 't 
Louis Chrystal, Def 't 

10 Exhibit D. 1 Identification 

John A. Bernhard 
Master in Chancery C. C. of N. J. 

March 4, 1926 
1\1:r. Louis Chrystal, 
183 Schuyler A venue 
Newark, New Jersey 

Dear Sir: 
At the request of Mr. I{arry H. Koehler, your 

20 attorney, ·we write to you direct for payment of 
the premium of $90.10 of the three fire policies 
we sent you on ] 1 ebruary 25, 1926 covering 26 
to 30 Prospect Place Newark N. J.-you as owner 
and Sam and Gussie Olshan as mortgagees. 
Please be advised that the mortgage will be 
called for payment if this premiu1n is not paid 
at this office immedi_ately. You have no doubt 
been advised by your attorney that the mort-

30 gage ·provides for the mortgagees to effect the 
insurance to cover their mortgage and for you 
to pay the premium. We do not expect to ·write 
you again with reference this matter. 

Yours very truly 
C.G. CORN & SILVERMAN 

40 
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Exhibit D. 2 for Identification. 

Exhibit D. 2 for Identification. 

In Chancery of N. J. 
Between 60--i552 
Sam Olshan, Com pl 't 
Loui s Chrystal, Def 't 

Exhibit D. 2 Identification 

John A. Bernhard 
Master in Chancery C. C. of N. J. 

Mr. Samuel Olshan 
#26 Prospect Place, 
Newark N. J. 
Dear Sir:-

April 21, 1926 

10 

Enclosed you ·will find policy #1687 City of 20 New York Insurance Co., covering $6000 on prop-
erty at #28-30 Prospect Place, Newark. 

Will you kindly return to us policies #4 7068 
and #47069 Concordia. 

·We also enclose certificate of policy #592751, 
American, in the amount of $5000. This is to 
replace policy #47069 Concordia. which we would 
ask that you return to us. 

Your early attention will be appreciated. 
Very truly yours,, 3 0 

FEIST & FEIST AGENCY, INC., 
By . 

Encl MEH:M 

40 
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Exhibit D. 3 for Identification. 

Exhibit D. 3 for Identification. 

In Chancery of N. J. 
Between 60-,552 
San1 Olshan, Comp 't 
Louis Chrystal, Def 't 

10 Exhibit D. 3 Identification 

John A. Bernhard 
1\1aster in Chancery C. C. of N. J. 

CORN & S_ILVER1\1AN 
Counsellors at Law 

I(inney Building 
Newark, N. J. 

April 28, 1926 

Messrs. Feist & Feist 
2 O 738 Broad Street 

Ne-\vark, New Jersey 

Attention Mr. Poggenburg 

Dear Sir: 
Your letter dated April 21st addressed to Mr. 

Samuel Olshan of 26 Prospect Place, Newark, 
N. J. was handed to us for reply. 

We herewith return policy #1687 of City of 
30 New York Insurance Co. for $6000 dated April 

12, 1926, which is not desired by our clients who 
hold an $8000 mortgage. 

C. S. 

40 

Yours very truly, 
CORN & SILVERMAN 
J J Corn 

(Time Stamp-
Rec'd Apr 29 1926 

Feist & Feist.) 

53 
Ex hibit D. 4 for Identification. 

Exhibit D. 4 for Identification. 

In Chancery of N. J. 
Between 60_;552 
Sam Olshan, Compl 't 
Louis Chrystal, Def 't 

Exhibit D. 4 Identification 

John A. Bernhard 
1\iiaster in Chancery C. C. of N. J. 

790 Broad St. Newark, NJ May 3, 1926 
Irving Weinstein, Esq 
31 Clinton St City 

Dear Sir: 
I return herewith your check for $90.10 in 

payment of the Chrystal account. 
I find that Mr. Englander has check in his 

pocket in payment of the ,se items s'ome time ago 
and forgot to turn it over to me. 

Thanking you, 
Very truly yours, 

SK:EG 
Samuel Kreitzberg 

Enc 

10 

30 

40 
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Exhibit D. 6 for Identification. 

. I 

Exhibit D. 6. for Identification. 

(Indorsed) 

In Chancery of N. J. 
Bet-ween 60_J552 
Sam Olshan, Compl't 

10 Louis Chrystal, Def 't 

Exhibit D. 6 Identification 

John A. Bernhard 
Master in Chancery C. C. of N. J. 

Newark, N. J. 5/6 19·26 

The BROAD & MARKET NATIONAL BANK 
of Newark, N. J. 55-22 

Pay to the Order of S. Kreitzberg, 

20 Agent for Concordia Fire Ins Co 90.10 /x 
Collectible at Par through the Federal Reserve 

Bank of New York 

30 

40 

Ninety and 10 /xx ..................... Dollars 
Policies #800~3 yrs 26-28-30 Prospect Pl. · 
In re 

Irving Weinstein 
Counselor at Law 

31 Clinton St. 

Irving Weinstein 
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Exhibit D. 7 for Identification. 

Exhibit D. 7. for Identification. 

In Chancery of N. J. 
Between 60-552 
S.am Olshan, Cornpl 't 
Louis Chrystal, Def 't 
Exhibit D. 7 Identification 

John A. Bernhard 
Master in Chancery C. C. of N. J. 

N ewar_k, N. J. 5/6 1926 

M Louis Crystal 
Fire 
Liability 
Automobile 
Accident 
Health 
Plate Glass 
Burglary 
Steam Boiler 
Bonds 

Date Company 
2/17/26 Concordia 

" " 
" " 

Agent 

To SAMUEL KREITZBERG, Dr. 
General Insurance 

Rooms 519-520 Kinney Bldg., 
790 Broad Street 

Phone Mitchell 0018-0019 

Number Assured % Amount 
47067 $2·000 26 Prospect Pl. $10.75 
47068 3000 28 Prospect Pl. 38.25 
47069 3000 30 Prospect Pl. 41.10 

$90.10 

Paid 
S. I{reitzberg 

5-6-26 
for Concordia Fire. 

10 

20 

• 
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Master's Report. 

MASTER'S REPORT. 

Filed December 20, 1926. 

IN CHANCERY OF NEvV JERSEY. 

60-552. 

Between 

SAM OLSHAN and GussrE OL-
SHAN, 

Complainants, 

and 

Lours CHRYSTAL, et al., 
Defendants. 

On Bill, &c. 

Master's 
Report. 

I, John A. Bernhard, one of the Masters in 
Chancery of New Jersey, to whom the above-
entitled cause was referred, to ascertain and re-
port the amount due to the complainants for 
principal and interest upon the mortgage in 
their bill of complaint n1entioned, I do certify 
and report to his Honor, the C~ancellor, that I 
designated ,• Tuesday, July 13, 1926, at 11 :30 
o'clock in the forenoon, at my office, 763 Broad 

3 O street, Newark, New Jersey, as the time and 
place for the hearing of said matter, at which 
tin1e I proceeded to ascertain the truth of the 
allegations. of co111plainants' bill and take an 
account of the amount due to the co1nplainants 
for principal and interest on their mortgage. 

I find and report that the bill charges, inter 
alia: 

1. One of the defendants, . Louis Chrystal, on 
4() February 15, 1926, being then the owner of the 
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premises described in the bill of complaint, exe-
cuted a bond in the sum ,of $8,000, to secure 
that sum, payable-$1,500 on J\1ay 1, 1926, and a 
like amount on May 1, 1927; J\tiay 1, 1928; May 1, 
1929, and the balance of $2,000 on January 25, 
1930. 

2. To secure the said sun1, _Chrystal executed 
a mortgage, which was subsequently recorded in 
Book E-56 of lVfortgages for Essex County, on 
pages 537, etc. 

3. The bond and mortgage contained an 
agreement that in the event of a default in the 
payn1ent of the principal and interest for more 
than thirty days after the same becan1e due, the 
whole principal sum, at the option of the mort-
gagee, is i1nmedia tely payable. 

10 

4. That the rnortgage also contained an agree- 20 

ment that the mortgagor, his heirs or assigns 
should keep the building and premises insured 
against loss or damage by fire, in an _amount , 
approved by the mortgagee and to ass1g~ the 
policy of insurance to the mortgagee, and 111 _de-
fault, the mortgagee, or his representative, 
'' should be entitled to effect such insurance and 
the premiums paid for the same should be a lien 
on the mortgaged premises, added to the amount 3 O 
of the bond secured by the mortgage, payable on 
den1and ·with interest at the rate of six per cent. ' . from the date of such payment of premium or 
premiums.'' 

5. That on April l, J 926, Chrystal conveyed 
the premises to the Newark Industrial Com-
pany, by deed recorded April 12, 1926. 

6. That on April 10, 1926, the Newark Indus-
trial Company conveyed the pren1ises to A. & vV. 
Realty Con1pany. 40 
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Master's Report. 

7. That said Loujs Chrystal failed to keep 
the buildings insured against loss by fire and on 
February 19, 1926, the co1nplainants caused the 
same to be insured by the Concordia Fire Insur-
ance Company, in the sun1 of $8,000 for three 
years, and paid the Stun of ~90.10 for insurance 

10 permium thereon, wl1ich sum, with interest, at 
the rate of six per cent., is a ljen on said prem-
ises, added to the amount of the rnortgage debt 
and secured by cornplainants' mortgage, and is 
prior to any lien, in interest, w·hich Louis 
Chrystal, N e-wark Industrial Company or A. & 
W. Realty Company may have in said premises. 

8. On March 4, 1926, complainants duly de-
manded of Chrystal 1mmediate payment of the 
premium of $90.10, and that the said Chrystal 

20 failed and neglected to pay said premium and 
that the full an1ount thereof, of $90.10, has not 
been paid. 

9. That the "wl1ole sum of principal with in-
terest'' thereon from February 15, 1926, is due 
complainants. 

The gravamen of the <'.01nvlaint js that because 
of Chrystal's alleged fannre to pay the 1nsurance 

· premium a default i11 the conditions of the in-
3 0 strum en ts the ref ore arose and that the full 

amount due for princjpal and interest, and pre-
mium is payable. 

The provision of the rnortgage is as follows: 
And it 1s al so agreed, by and between the 

parties to these presents, that the said party 
of the first part, his heirs, executors, admin -
istrators and · assigns sl1all and will keep 
the buildings erected a11d to he erected, upon 
the lands above conveyed, insured against 
loss or dama ge by fire, by insurers, and in 

59 

Master's Report. 

an amount approved by the said party of 
the second part, their heirs, executors, ad-
n1inistrators or assigns, and assign the pol-
icy and certificates thereof to the said par ty 
of the second part; and in default thereof 
it shall be lawful for the said party of the 
second part to effect such insurance, and 1 o 
the prerr1iurn and premiums paid for effect-
ing the san1e shall be a lien on the said 
rnortgaged premises, ~dded to the amount 
of the said bond or obligation, and secured 
by these presents, payable on demand, with 
interest at the rate of six per cent. per 
annuni, from the time of payment uf such 
premium or premiums. 

The provision of the bond is as follows: 
And it is hereby expressly agreed, that 20 

should any default be made in the payment 
of the said interest, or installments of prin-
cipal, or of any part thereof, on any day 
whereon the same is made payable, as above , 
expressed, or should any tax, assessment, 
water rent or other municipal or govern-
mental rate, cl1arge, impositions or lien be 
hereafter 11nposed or acquired upon th e 
pren1ises described in the mortgage accom-

30 panying this bond, and become due and pay -
able; and should the said interest or install-
ments of principal remain unpaid and in 
arrear for the space of thirty days, or said 
tax, assessment, water rent, or other n1u-
nicipal or governmental rate, charge, im-
position or lien or any or either of them, 
remain unpaid an.d in arrear for the space 
for sixty days, then ,_,and from thenceforth, 
that is. to say, after the lapse or expiration 
of either of the said periods as the case may 40 
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be, the aforesaid principal sum of Eight 
Thousand ($8000) Dollars, with all arrear-
age of interest thereon; shall, at the option 
of the said Sam Olshan and Gussie Olshan, 
his wife, or their legal representatives, be-
come and be due and payable imn1ediately 

1 o thereafter, although the period first above 
limited for the payment thereof n1ay not 
then have expired, anything hereinbefore 
contained to the c:ontrary thereof in anywise 
not-withstanding. 

'fhe con1plain:tnts seek to accelerate the pay-
ment of the full amount of the principal and 
interest because of an alleged def a ult in the non-
payment of insurance on premises . of $90.10, 
and claim that their rights rest in the conditions 

20 of the bond and mortgage above set out. 

30 

The order of reference directs me to ascertain 
and report the an1ount due to the said com-
plainants for principal and interest upon the 
bond and mortgage held by them, upon the 
premises n1entioned and described in the bill of 
co1nplai11t, etc. 

I find and report that in n1y op1n1on that the 
time the bill of foreclosure was filed there was 
no amount due the complainants for principal 
and interest. My reasons are as follows: 

(a) '' ' hen Chrystal bought the property the 
' ' solicitor s for the con1plainants caused the insur-

ance to be placed upon the building and notified 
the then owner, Louis Chrystal, on March 4, 
1926, to pay the insurance. 

(b) When the A. & \i\T. Realty Company pur-
chased the property about April 20, 1926, the 

4 0 insurance premiun1 had not been paid. 

61 I .,.,. -

Master's Report. 

( c) A day or bvo before the purchase of the 
property by the A. & W. Realty Co1npany, Mr. 
Weinstein, the president of that company, inter-
vievved Mr. Olshan, one of the con1plainants, as 
to the probable value of the property and at 
that time Olshan said nothing to Mr. Weinstein 
about the non-payment of the insurance pre- 10 . m1um. 

( d) The evidence shows that 1\1:r. "\Veinstein 
did not know that the insuran ce premium had 
not been paid and the evidence further clearly 
proves that Mr. vVeinst.ein did not know that 
Chrystal nor his successors in title had not paid 
the premium on April 21 or April 22, 1926. 

( e) There is no proof in the case that Messrs. 
Corn . & Silverman, solicitors of the complain-
ants, were authorized to send the no tice of March · 20 
4, 1926. That notice, therefore, in my opin jon, 
is a nullity, and the present owner and defend-
ant, A. & \V. Realty Co1npany, cannot be charged 
with default in the non-payrnent of insurance. 

The bill in this case was filed April 24, 1926, 
in accordance ,vith instructions given April 21, 
1926, by lVIr. Olshan. 1i\Then Mr. ,v einstein 
learned definitely that the insurance premium 
had not been paid, he caused insurance policies 
to be issued by Feist & Feist, and forwarded to 
the ovvner or his representatives. These insur-
ance policies were returned a few days later. 
The policies were mailed to J\1r. Irving Wein-
stein, solicitor of the defendant, A. & W. Realty 
Co1npany, who then sent his check for $90.10 in 
payment of the premium to the agent of the 
Concordia Fire Insurance Con1pany, who had 
issued the original policies to Louis Chrystal. 
Mr. vVeinstein had been inf or1ned, according to 

30 
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his testimony, that even at that time, Messrs. 
Corn & Silverman had not pajd the premium. 

. According to the evidence the complainants 
contend that the agents of the Concordia Fire 
Insurance Company ·were partners, and that one 
of the partners had received the check from the 

1 O complainants' solicitors; that the other member 
of the firm, ·who had received the check, had not 
informed his partner of the payment by Messrs. 
Corn & Silverman, and that l1e carried the check 
for some time., and that is the reason the other 
partner did not know that the premium had 
been paid. 

Finally there is proof in the case that leads 
1ne to conclude that Mr. Weinstein waived default 
in the non-payment of the premium. Upon these . 

2o facts, as I find them, I conclude, as I have stated, 
that there is no amount du_e for principal and 
interest on the bond and mortgage. 

-3 0 
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Having reached this conclusion, that is not 
necessary to consider ,vhether the non-payment 
of the insurance premium ,vithin thirty days of 
the service of the notice upon Louis Chrystal 
gives the right to foreclose under the provisions 
of the bond and mortgage, ·which I seriously · 
doubt. 

All of which is respectfully submitted this 18th 
day of December, 1926. 

JOHN A. BE 1RNHARD, 
A Master in Chancery of N e-w Jersey. 
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EXCEPTIONS TO MASTER'S REPOR·T. 

Filed December 24, 1926 . 

IN CHANCERY O·F NEW JERSEY. 

60/ 552 

Between 

SAM OLSHAN and GussrE Or...-
SHAN, 

Complainants, 

and 

Lours CHRYSTAL, et als., 
Def endants. 

On B ill, die. 

E xceptions 
to Master's 
R eport. 

Complainants hereby except to the report filed 
in this cause by ,T ohn A. Bernhard, one ·of the 
Masters of this Court, bearing date December 
18, 19126, for the f ollo~ring reasons: 

1. The said Master has failed to ascertain 
and report the amount due to the said con1plain-
ants, all of which he ·was required to do by the 
Interlo ·cutory Decree .and Order of Reference to 
him made and dated June 22, · 1926. 

2. Th e said Master, without authority con-
fer red upon him by this Court, nor by the rules 
of this Court, nor by law, and above complain-
ants' objections, permitted def endant A. W. 
Realty Company to introduce evidence of de-
f ens es to the action in the following, among 
other respects: 

(a) That said defendant cannot be charged 
·with default in the non-payment of insurance 
pren11ums. 
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(b) That said defendant did not know tbat the 
insurance premiums had not been paid. 

( c) That said defendant did not know that 
defendant, Louis Chrystal had not paid the in-. surance premiums. 

( d) That co-mplainants waived the def a ult of 
10 non-payment of insurance premiums. 

· 20 

30 

40 

3. The findings of the said Master are con-
trary to the weight of the evidence. 

CORN & SILiVERMA :N, 
Solicitors of Complainants. 
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CONCLUSIONS OF VICE-CHANCELLOR. 
Filed F 'ebruary 1, 1927. 

IN CHANCERY OF NE ,W JERSEY. 

Between 

SAM OLSHAN and GussrE O L-

SHAN, 

C oniplctinants, 

and 

Lours CHRYSTAL, et als., 
Defendan ts. 

On Bill to 
Foreclose. 

On Excep-
tions to 
Master's 
Report. 

Conclusions. 

10 

20 Not to be printed or published in any report, 
official or unofficial. 

Corn & Silverman for co1nplainants-exceptants. 
Irving Weinstein, Esq., for defendants. 

BERRY, V.-C. 
'11he bill in this cause was filed to foreclose a 

mortgage, the def a ult under the mortgage alleged 
in the bill being in payment of insurance prem-
iums. .An answer was filed to the bill denying 3 0 
default. The matter was referred to a Master 
by the Chancellor, ·who reported that there ,vas 
no default under the mortgage and that, there-
fore, nothing was due. The matter can1e before 
n1e as on exceptions to the Master's report on 
December 28, 1926, and on December 31st, I 
informed the respective solicitors that I would 
adv ise a decree overruling the exceptions and 1 
·confirm ing the l\llaster 's report. Notice of appeal 
from this decree having been filed, the reasons 40 



10 

66 
Conclusions of Vice-Chancellor. 

for my conclusions are herein stated in accord-
ance with the constitutional provisions. 

.Although no exceptions to the Master's report 
are on file, I have considered the matter as 
though exceptions had been filed. The notice 
of argument sets out three reasons for sustain-
ing the exceptions alleged therein to have been 
filed. These reasons and notice do not constitute 
exceptions, but as all of the papers for a con-
sideration of the questions raised by such excep-
tions, if filed, are now before me, the matter is 
disposed of as on exceptions. The main objection 
to the l\faster 's: report is based upon the question 
of his jurisdiction or authority to make the find-
ings disclosed by the report. The bill, answer 
.and replication present a clear issue of fact as to 
the default alleged under the terms of the bond 
and mortgage and the Master in the order of 
reference was directed to ascertain and report 
the amount due the complainant for principal 
and interest upon his mortgage held by them, 
etc. This direction necessarily included the , 
authority to determine ·whether or not any sum 
·whatever was due. The fact of default must 
have been found by the Master before he could 
determine the amount due. 

30 · The order of reference recited that the answer 
-did not set up any defence or present any ques-
tion except such as in the opinion of the Court 
might properly be referred to a Master; that 
under such circumstances ample authority existed 
for the reference is indicated by the Chancellor's 
opinion in Neale v. Stamm, 5 N. tT . .Adv. Repts., 
page 4, at pages 6 and 7. 

I have carefully examined the Master's report, 
testimony and exhibits accompanying san1e and 

40 while I do not feel it necessary to go into any 
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details respecting the evidence on ·which the 
report is based, I have no hesitancy in saying . 
that the report is fully warranted by that evi-
dence and that the report should be affirmed an'd 
the objections, • so-called, overruled. 

Heard December 28, 1926. 
Decided December 31, 19·26-. 
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FINAL DECREE. 
Filed January 11, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 

SAM OLSHAN and GussrE OL-

SHAN, 

C oniplainant s, 

and 

Lours CHRYSTAL, et als., 
Def enda ,nts. 

On Bill, &c. 

Final Decree. 

This matter coming on to be heard before me 
on Tuesday, December 28, 1926, on exceptions to 
the report of John A. Bernharq, Esq., l\!Iaster, 
to ·whom the above-matter was referred, and the, 
Court having heard the argument of Corn & 
Silverman, solicitors for the exceptants, and 
Irving Weinstein, solicitot for the defendant, A . 
.. ,v. Realty Co., and having considered the ob-
jections raised by the complainants to the 
l\faster 's report; and the Court being of the· 
opinion that there is no merit to any of the 
exceptions filed by the complainants, and the 
pleadings and proofs having been read and the 
arguments of the respective counsel having been 
heard and considered, and it appearing to the 
Court that the con1plainants are not entitled 
to the relief sought and prayed for by them in 
their bill of complaint: It is on this 11th day of 
.January, 1927, by Edwin Robert Walker, Chan-
cellor of the State of New Jersey, on motion of 
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Irving vVeinstein, solicitor for the defendant, 
A. W. Realty Co., 

ORDERED, ADJUDGED and DECREED, that the ex-
ceptions to the Master's report -be and san1e are 
hereby overruled, and that the Master's _ report 
he and the same is hereby confirmed; and that 
the complainant's bill be and the same is hereby 1 O 
dismissed with costs and that the complainants 
pay to the defendant, A. W. Realty Co., the costs 
of this suit to be taxed against the said com-
plainants, which shall include the fees and costs 
of the Master; and it is further 

ORDERED, ADJUDGED and DECREED, that the co1n-
plainants pay unto Irving ,Veinstein, solicitor 
for the defendant, A. W. Realty Co., a counsel 
fee of two hundred fifty dollars ($250) san1e to 
be taxed ·with the costs against the complainants. -2 0 

Respect£ ully advised, 

E. R. "\V AL,KER, 
C. 

]yfAJ A LEON BERRY, 
V.-C. 
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Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J. 

New Jersey Court of Errors and Appeals 

SAM OLSHAN and GussrE OL-
SHAN, 

C ompla-inants-.Appellants, 

vs. 

A. W. REALTY Co., a corpora-
tion, 

Def endant-Appellee. 

On .Appeal 
from the 
Chancery 
Court. · 

BRIEF OF APPELLEE. 

Statement of Facts. 
The statement of facts set forth in appellants' 

brief substantially sets forth the issues, but it 
may be added that the mortgage was datod Feb-
ruary 15, 1926, to mature in four years, to wit, 
February 15, 1930; that the original mortgagor, 
Chrystal, sold the property in question to N evv-
ark Industrial Co., which conveyed it to the ap-
pellee, A. W. Realty Co., on April 12, 1926. On 
April 23, 192G, the foreclosure bill was filed. 

It may be further added here that certain 
typographical, stenographical and printer's er-
rors in the State of the Case are corrected by 
stipulation of both counsel filed herein on May 
6, 1927. 

(I also 11ave ju:::;t 11otieed that the State of the 
Case does not show the notice to appellants on 
,January 5, 1927, of application for an order Ret-
tling the decree and a warding costs and counsel 
fees; but this notice was filed January 12, 1927, 
in the Court of Chancery and no doubt is before 
the Court of Errors and Appeals vvith all other 
papers filed in the cause.) 

J. 
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ARGUMENT. 
Following the order of argurrient in appellants' 

brief, appellee ;will answer them point for point. 

Point 1.-Counsel for a.ppellants contends that, 
no reference by the Chancellor having been made 
to the Vice-Chancellor, the latter was without 
authority to make the final decree. 

The decree is not n1ade by the Vice-Chancellor, 
but by the Chancellor on the advice of the Vice-
Chancellor. The notice o:f rnotjon to settle the 
decree reads that counsel ,vill apply to the Chan-
cellor at the Chancery Charr1bers of Newark for 
an order settling tho_ decree and a warding costs 
and counsel fees. The case carne L>efore the Vice-
Chancellor on the appellants' own move, on ex-
ceptions to the Master's report. ~ro give effect 
to the overruling of exceptions to the Master's 
report, the final decree was necessary and coun-
sel for appellants having appeared before the 
Vice-Chancellor in pnrsnance to the notice afore-
1nentioned and having been hc~ard by the Vice-
Chancellor 011 the question of the decree and 
counsel fel~s, and having (F/lered at that tinie no 
objection to the power and authority of the Vice-
Chancellor to niake the decree an.d aiPard costs 
and counsel fees, they cannot now be heard to 
coniplain abo1tt it. 

In the very case ei Led by appella11 Ls-lJela1 ,uare 
Bay v. Markley, 45 N. J. rn. 139--it vvas held 
that when . the . case was heard by the Vice-Chan-
cellor without objection, und the Chancellor 
adopted his advice and signed a decree, that it 
was too late to raise on appeal the question as 
to the Vice--Chancellor 's right to hear the case. 
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Point 2.-Counsel for appellants contends the 
Court erred in dismissing appellants' complaint, 

·the reasons given being the same as in Point 1. 

Appellee answers this point in tl).e same man-
ner as -it has answered Point 1. 

Point 3.-Appellant contends the Court h~d no 
power or authority to order costs to be paid by 
appellants. 

It is fuudamenLal that the t::;Uccessful party is 
entitled to costs. _,._i\.ppellant contends the Chan-
cellor and not the ·vice-Chancellor has the dis-
cretion of awarding costs. Appellant would 
apparently annul the legislation creating the 
offices of Vice-Chancellors and replace upon the 
Chancel1or 's shoulders the burden of consider-
ing every case in Chancery to determine per-
sonally if costs were proper. 

If tl1e Vice-Chancellor hud Llie authority to 
advise Lhe final decree, it f ollow8 he had the 
power and authority to advise that costs follo,v ' 
to the successful litigant. 

Point 4.-Appellants contend that the Court 
erred in including the fees and costs of the Mas-
ter in the taxed costs. 

As the award of costs is within the discretion 
of the Court it has power to include the neces-
sary costs of the appellee, ,vhich in the instant 
case includes its share of the Master's fees and 
costs. Appellants are not harn1ed in any way, 
because if each of the parties paid bis share to 
the Master in the first instance, the appellee 's 
share would be taxed in the costs and the net 
result ·would be the same to appellant. 
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Point 5.-Appellants contend tha,t the Court 
had no authority to award a counsel fee against 
appellants, again reasoning that the Chancellor 
and not the Vic~-Chancellor has that authority. 

Appellee answers this contention in the same 
manner as Points 1 and 3. 

Appellants' remedy, if they were dis 1satisfied 
with the allo,vance of connsel fees bv the Vice-
Chancellor was to apply to the Ch~anccllor to 
fix a proper mun. 

McM1,tllin v. Donghty, 68 N. ,J. E. 776. 

Appellants' counsel · contends that the sum of 
$250.00 was not reasonable and proper. The 
amount of services perforrned hy counsel for ap-
pellee in investigation and preparation of the 
cause and contesting the a ppelhn1ts' exceptions 
to the Master's report, is not before tlw appel-
late court in the State of the · Case, nor anywhere 
else, hut suffice it 1.o say tlw.t appellant ,vas 
heard by the ·vi<~e-Cha11cellur on the question of 
allowanecs to · counsel on the return of the notice 
of applicatio11 therefor, which notice stated that 
counsel vvould apply for $500.00. rrhe Vice-
Chancellor considered the services rendered and 
there .is nothing before the appellate court to 
sho,v wherein the allowance was . excessive. 

Point 6.-Counsel for appellant contends that 
the Court erred in overruling the exceptions to 
the Master's report, first because the Master 
failed to ascertain and report the amount due to 
complainants as required by the Order of Ref-
erence. 

In answer t.o U1i8 to11te11t,jou, Uie State of tJic 
Case (page 60, line 29) shows that the l\faster 
did report the amount due which he finds is 
nothing. In oilier words, at the time the bill 
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was filed there had been no def a ult and notldng 
was past due, and at the tirne of the hearing 
there also was no default, because appellee had 
paid $1,500.00 on account of principal and also 
the interest at the time it 1'.c~ll due, in May, 1926 
( Case, page 23, li11e 19). rrhe an10unt to beconie 
due upon tl1c bond and rnortgage waA not an 
issue in the cause. 

The order of reference to tl1e Master Lo ascer-
tain tlie arnount dir,e clearly rneaus tl1e amount 
that is pa8t dite IJy reason of a default either in 
payn1e11t of principal or interest, etc., and, of 
course, 1.J1at is usua1ly t.he full amount of Lhe 
mortgage and iut<~rest because of the usual df}-
fault elauses · j 11 n1ortgages. 

r:I~hc Master found no del'aulL and tltercfore 
nothing due . Jt was uot i 11cnmbe11 t upon hirn to 
report the amount to hecon1e <lue in tho future, 
for that is not an issne by the ploadi11gs. 

PART 2 OF THIS POINT IN THE ARGU-
~1E~Nrl, deals in generalities witl1 respcet to the , 
allowauec of certain testimo11y of the def<~ndant-
appellee. Counsel for app(~llants does uut set 
forth the question8 asked so that the appellate 
court rnay readily <1eterrnine whether the ques .-
tious are proper or irnproper. It is well settled 
that, 011 ap1ieal, U1e State of the Case should 
show wliut q11estions were al1ovi1ed to he m1swered 
over objection. When brief does not show where 
exceptions wi11 he fo1.rnd and they are not shown 
by bill of exeepiions court will not search for 
thern. Ai cAllister v. H enja1'nin 'J'ani-in, 121 Atl. 
263, ~)(5 Vt. 475. 

P ARrr B, 1S 'J1JJArr '.CHI!~ .l~1lN DINGS OW 
r_r1-r.rn l\!IASrrrnR VvrnRI~ 'CONrrr~AB,Y 'J'O 'J:llE 
\iVEIUII1 1 OF 'J1 f.Il 1~ I.DVIDmNC.ID. ~L'lw Conrt 
of Errors aud Appeals ca1111ot set n~ide a ver -

... . . . 
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diet as against the wejght of the evjdence. Joseph 
M. Byr _ne Co. v. Snead & Co., 118 Atl. 841, 98 
N. ,J. L. 256. If o-v1ever, inas1n11ch as appellants 
argue on the evidence, appcllee answers same. 

T 1 . f' a nu · ·· -, . , · , . - . g n st c01~_Pla1nants side of the case, 
many 1:11portnnt d1screpaneics are discovered. 
~ompla1nant, Olshan, testifies on cross examina-
tion that on April 10, 1926, he found his lawyers 
~ad not yet paid the premiums ( Case, page 27, 
lines 8-10), and on that day he told his lawyer to 
~ay_ the premiun1s (Case, page 27, line -14). · ~r:his-
1s , 1n contradiction to 1\!Ir. Corll 's testin 1ony 
(Case, pages 31-32) that he paid the premiums 
by check of Fehr11ary 20, 192fi i11 tlie Q 11m of 
$91.71. ' , ·~ - -

Th!s cl1eek is in excess of the nmouu(; tlwl ; was 
due ~or tlrn pren1imn~, .. to v;it, $~)0.10 (Case, page 
32, h~e 5) and the difference mnst he explained. 
The 1nsuranee ageut jg therefore (•a]led t t , ·f ' , , ,o es-
ti Y that the excess covered sonio other itcrn 
( Case J 'ag·e 3t! 11·11 3· r:) ] I d · • , J '- • u, e l) • :: e pro . uces lus ledger 
s~own~g tl1e _itmn (Case, page 37, liues 5 and ]9). 
'Ih.at item 1s gone over, crossed out and re-
written ~nd _ U1e Master, upon inspection of it, 
and co11sHienng tl1e rest of the testimony in the 
case, could have very well con1e to the co~clusion 
that the it.em wa~ put there with the express 
purpose of explarnn1g the <liserepancy in the 
an~ounts due for prernjurns. 'Jlhe check itself i~1 
evidence ( C. 7, Case, page 4!}) has no thin (J> writ-
ten upo~1 it, i11c~icating for what it was giv:n and 
no receipt was offered in evidence. ·· 

. The check of ] 1ebruary 20th, having been 
given, accor~j:1g to complainants, three days 
after tl~e policies were written and tho demand 
not having been made until March 4 1926 ( 21 . . - ., -, . ' page 

' hne 27) the l\faster may have considered it 
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of significance that complainants' counsel wer e 
making it appear that they had not followed the 
common business experience of first demanding 
payment of the premiums from the mortgagor 
and, upon failure, then paying the premiums 
themselves -. Certainly it is peculiar that they 
first paid the premiums on :b'ebruary 20th, and 
then waited until March 4th, to make their de-· 
mand, especially in the face of Olshan's testi-
mony that he told his lawyers to pay tho prem-
ium on April 10, ]926. 

On behalf of the defendant-appellee, its solici-
tor, Irving Weinstein, testifies on ( Case, page 
46, line 24) that on J\IIay 6, 1926, he ·gave a 
check to the insurance agent in the sum of 
$90.10 covering these premiums, upon the agent 
showing hirn the items , open in his ledger; that 
Mr. I~reitzberg accepted his check and gave 
him a receipted bill; that the next day Mr. 
I(reibd>crg returned tbe check by mail with the 
letter n) ar ked D. 4, ( Case, page 53). rrhis pay-
ment was 1naq.e to the ageut, l(reitzberg, after , 
Mr. Abraharn ·w ei11stein, president of the de-
fendant corporation, had learned on May 5, 
1926, frorn complainant, Olshan, that tlie prem-
iun1s were still unpaid ( Case, page 44, line 32), 
( alt~ough the f oreclo'Sure bill was filed Arril 
23, 192G), and Mr. Weinstein's testimony is 
corroborated by Jack Simon, who was present 
at the conversation (Case, page 46, line 13). 

Con1pJa.inants were thereupon put to an ex-
planation as to why I(reitzberg accepted pay-
n1ent of the premiums as late as 1\.fay 6, 1926, 
·when they were supposed to have been paid on 
February 20, 1926, by complainant 's solicitors, 
and why tlie agent's ]edger had shown the items 
open a11d n11paid. 
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The explanation offered by cornplaina.111.s is 
Ly the check of $91. 71 above referred to and by 
the entry in the cash book instead of the ledger 
( Case, page 40, line 24). The cash book was not 
vroduced, before the ]\!laster although the ledger 
was. ~l1he agent, I{reitzberg 's partner, l\1r. Re-
ba.ck, adrnits on cross examination that ·when a 
check is entered in the cash book, the ledger 
should be rnarked paid ( Case, page 40, 1 ine 38) 
( Case, puge 41, line 9). No explanation was 
njf ered why the ledger was not rnarked pa-id in 
this case. 'l,hen again, I{rei tzberg 's testimony 
conflicts with his letter (D. 4, page 53) return-
ing the check. In his letter l1e states that Mr. 
Englander ( of his office) had a check in his 
pocket in payrnent of these iten1s some ti1ne ago 
and forgot to turn it over to him. 'l,hen how, 
in the wor]d, could he have heell paid 011 Feb-
ruary 20, 192G, and tlH~ entry get into bis cash 
hook ,it that time ( Case, page 37, liiie 27) if 
J\f r. 1£nglander had a check fron1 Corn & Silver-
nutn 011 these insurance premiun1s as late as 
May 6tl11? A glance at the letter i Lsel f is suf-
ficient to arouse suspicion. It is antedated to 
May 3rd ( although payment was nHt.de l\1ay 6th) 
:for what reason does not appear, (unless it ,vas 
intended at that time to deny the authenticity of 
it). ' .. l..1he letterhead is torn off, the signature 
is typewritten instead of written. 

Comp]aiumits produce l\t[r. Jack H.ebuck, pur-
porting to bo a partner of l(reitzberg. The 
policies i:n evidence hear an advert.isive label 
_"Samuel Kreitzberg-Insurance," and they are 
signed "Samuel Irreitzberg, Agent "--In neither 
place is any mentio11 made of Re back's name. 
'l,his ah,o 1nay J1ave had some infl1ience on the 
.lWaster i11 deciding the issue o.f fact. 
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Tho testimony, therefore, on the q1H~stion ~,s 
to whether or not the cornplainanLs ( or their 
agents for the purpose) had paid th~ insurance 
premiums prior _ to the filing ?f the ~111, as they 
were bound to do, to acquire a hen on the 
premjses sE~cured by the mortgage sought to be · 
foreclosed, was clearly conflicting and of suffi-
cient ~veight in appellee 's favor to suppor~ the 
finding that the premiums had not been paid to 
the insurance agents at all. 

Further, the president of defendant· corpora-
tion testified ( Case, page 44, line 8) that on 
April 12, 1926, he got Olshan 's consent _ to place 
new policies through Feist & ],cist _on the ~rop-
erty to cover Olshan 's mo~t~age. A_ccord1ngly 
Feist & :U..,eist wrote the pohc1es, A pr1l 21, 1926 
( as per policies D. 5 off ere~, Case,. page ~2, _}i:1e 
20, etc.) and testimony Miss I-Ie,nes _of U e1st 
& Feist 's office ( Case, page 42, line 2, etc.). A 
J\1aster 's finding on conflicting evidenc<~ will be 
sustained uuless plainly wrong --JiV,i,lson v. Sa n-
dall, 92 N. J. E. 130, affirmed 92 N. J. E. 4(33. 

Point 7 .-Complainants contend the Court had 
no power or authority to confirm the Master's 
report. 

This raises the same question as Point 1 and 
appellee ans,vers it in the same manner. 

Point 8.-Complainants contend that the Court 
erred in ref erring the ca use to a Master. 

-The reference was made by the Chancellor, in 
his discretion, under R,ule 192 of the Rules of the 
Court of Chancery which permits him to make 
such a ref er:ence where t}le answer does not set 
up any defense or present any que stion except 

... " 
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such as, in his op1n1on, may be properly re-
ferred to a Master. 

Neale v. Stamm, 5 N. J. Adv. Repts. page 
4-at page 6-7. 

':l1he order of reference wa8 obtained at the 
request of an on motion of appellants' solici-
tors. ( Case, page 16.) '~l1he cause having b_een 
at issue by that time, on bill, answer, and repli-
cation, it is to be presumed that the Chancellor 
considered the questions at issue and came to 
the conclusion that in hi1s opinion the cause may 
be properly referred to a Master under Rule 
192. Certainly the appellants ~an not no,v com-
plain, because the Master's report was adverse, 
that the order of reference which they obtained 
was improper. Appellant could just ns well 
have requested an order of reference to a Vice-
Chancellor. Not having done so, they are bound 
by the order which they, themselves, sought and 
obtained. 

LAW. 

If it is not improper for counsel for appellee 
to raise this question of la-w at this time, it is 
doubtful if, admitting all of the allegations of 
complainants' bill, they have a right to fore-
close by virtue of the decision in K apschandi v. 
Sipes, J 31 A.tl. 587, decided by Vice-Chancellor 
Buchanan, January 7, 1926. ':J.lhat case holds 
that the covenant to insure gives tho mortgagee 
no right to foreclose for the mortgagor's default 
in porforn1ance of the covenant to keep the 
premises insured for the benefit of the mort-
gagee. 

And in Urnt case the language of Uw cove-
nant is mue1J stronger than in this ease, being 

11 

the language of the first paragrap!1 of Section 
6 Chapter 226 Laws of 1918 stati11g: 
' "1 1hat the · whole of the principal sum 

shall a.t the option of ~he holder of the m,o_rt-
gage beco1ne due after ~ef ault · in keeping 
the premises insured against _loss ~y fire for 
the benefit of and to the sa-tisfaction of the 

t " holder of the mor gage. 
In other words, the statute above ref erred t_o, 

construing certain language in mortgages and ~11 

this case interpreting that act clearly take away 
the right to foreclose for a def a ult in the per-
formance of the insurance covenant. 

Certa~nly, if the language use~l i11 Urn rnort-
gage sued on in the Kapschand1 c~se was not 
sufficient to give complainants the right to fore-
close, then the language in the rnortgage here 
sou()'ht to be foreclosed cannot he construed to 

5 d. give sueh a right.; for in the Kaps ,chan 1 case 
the whole of the principal sun1 of the mortgage 
became due upon def a ult and here it does. not. 
'l1hat clause (paragraph 2 011 first page_ of ap- , 
pellants' brief) must be strictly construed as the 
Courts of Chancery do not favor foreclosure s. 
If it was intended that the principal sum should 
become immediately due upon default in the in-
surance covenant, it should have so read-as 
it does with references to principal, intereRt, tax 
defaults, etc. 

In Corpus Ju,ris, Cyc. Vol. 27, page 126, it is 
stated that the '' Breach will give the rnortgagees 
the right to take out insurance for the protec:-
tion of his security at the mortgagor's expense, 
or even if the mortgage so provid es t.o for eclose 
and have a sale of the property as 1,n the case 
of any other defa ,ult." Walker v. Cockey, 38 
Md. 75. 'l1he mortgage in the case at bar does 
not so provide and the penalty for brea ch of the 
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covenant is interest on the premium, and not 
foreclosure. 

Appellees, therefore, respec ·tfully submit that 
the final decree of the Court of Chancery should 
be in all respects affirmed, ,vith costs. 

Respectfully submitted, 

IRVING WEIN 1STEIN, 
Solicitor for and of Counsel with 

Def end an t-A.ppellee. 




