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StJBCHAPIBR 1. FORMS 

18:2-l.1 Reproduction of forms 
(a) Subject to co11ditiofis and requirements ifi (b) and (c) 

below, the Director wiH accept, for filing purposes, reproduc~ 
tions of printed return forms and privately designed and 
printed and/or. computer-generated and computer-prepared 
forms, in lieu of the official forms· printed and furnished by 
the Director. 

(b) In order to be acceptable for filing purposes, privately 
designed • and. printed and/or computer-generated. and com-
puter~ptepared forms shall be submitted to the Division of 
Taxation for . approval prior to use; The proposed form shall 
be forwarded . for coiisigeration by letter to·. the. Director, 
Division of Taxation. !he Director may, within his other 
discretion, approve a form that does not interfere with either 
Division. of Revenue ot Division of taxatiofi procedures in 
any way; lf a reproduction does not meet with the Ditectot~s 
· approval, an explanation of the areas in which the fom1 was 
found to be deficie11t~llbe enclosed with.the letter rejecting 
the reptoduction; Approval of a reproduction of a tax form 
shall be Valid for one tax year, unless neither the official tax 
fonn nor the reproduction has changed since the year of 
approval in any respect other than date changes afid minor 
editorial changes, in which case approval shall be valid until 
the tax fortn or reproduction is changed in any other way. the 
submission of an unapproved reproduction shall hot satisfy 
statutory return filing requirements. 

(c) lri order to be acceptable for filifig purposes, reprodu&-
tions of printed retu.nt forms must meet the followifig con-
ditions and requirements: 

2-2 

TREASURY-=TAXATION 

1. Reprodrtctfofis must be facsimiles of the complete 
official fortns, for the proper fax period, produced by 
photo-offset, photoengraving,· photocopying, . computer, or 
other similar reproduction processes. 

2. Reproductions must be ofi paper of substantially the 
same weight and texture, of a quality · at least as good as 
that used in the official fortn and of tmy color; 

3. Reproductions :rrn.tst be of the same size as that of the 
official form, both as to the overall dimensions of the paper 
afid the image reproduced thereon. 

4. Format of pages shall adhere to the following: 
L lt is preferable that both sides of the paper be 

used in making reproductiofiS. However, reproduction on 
one side will be acceptable; 

ii. AH reproductions must result in the same page 
arrangement as that of the official form and the spacing 
of the printed matter on each page and the fold must be 
the same as on the official fom1; 

iii. Separate pages must be fastened together in nu-
merical order; 

iv. :Each separate page must be clearly identified by 
listing at the top of the page the taxpayer's name, the 
Federal idefitification number and the appropriate New 
.Jersey serial mnnber. 

5; the quality of the reproduction ofthe printed matter 
must be substantially the same as . that of the official fortn, 
and the filled-in iliforination must be entirely legible. 

6. The taxpayer's full and correct name and address 
and the identifying number as it appears on the forin 
furnished by the Director must be typed or legibly printed 
on the reproduction. 

7. Reproduction of forms may be made after insertion 
of the tax computations and the other required. ilifortnati?n. 
However, all signatures on forms to be filed must be orig-
inal signatures, aff1xed subsequent to the reproduction 
process. 

8. the Director does not approve or disapprove the 
specific equipment or process used in reproducing official 
forms, but requires only that the reproduced forms satisfy 
the stated conditions. It should· be noted, however, that 
photostats do not meet all of the above conditions. 

9. The Director does not approve or disapprove the 
specific writing medium or style of writing to be used, but 
requires that the filled-in infom1ation on the reproduced 
form be of good quality black-on-white, with handwriting 
of satisfactory legibility; 

R.1974 d; 182, effective July 3, 1974. 
See: 6 N.J.R250(c); 6 RJ.R. 328(a). 
Amended by R.i999 d.267, effective August 16, 1999. 
See: 31N.J.R. 1444(a)i 31 N.J.R. 2369(a). 

Rewrote (a); inserted a new (b); recodified fonner (b) as (c), deleted 
"flat," following "tepr~ductions of' in the introductory paragraph, and 
inserted''; computer," following "photocopying" in 1. 

Next Page is 2-2.0.1, 



0 

GENERAL POLIClES AND PROCEJ)URES 

SUBCHAPTER 2. PENALTIES AND INTEREST 

18:2-2.l .Application 
The provisions on penalty. and interest in this subchapter 

are applicable to penalty and interest impositions made on 
and after October 1, 1975, pursuant to P.L. 1975, c.177, 
approved August 4, 1975, and on all taxes subject to the 
State Tax :uniform Procedure Law, as. amended by PL 
1987, c.76 · and P.L. 1992; c.175, approved De~mber 10, 
1992. 

Amended by R:1997 d.98, effective March)7, 1997 ... 
See: 28 N.J.R. 3716(a); 29 N.J.R. 913(b) .. · 

Inserted reference to P.l... 199Z, i::.175. 

18:2-2.2 Tax laws affected 

The provisions of the State Tax Uniform Procedure Law 
and this subchapter s.hall apply to any tax. which is payable 
to or collectible by the Director of the Division of Taxation; 
unless the law imposing such tax specifically provides that 
the State Tax Uniform Procedure Law aild this subchapter 
shall not apply, or unless the specific provisions of the law 
imposing such tax provide for penalty and interest which is 
different from the provisions of the State Tax Uniform 
Procedure Law and this subchapter. 

18:2-2.3 . Failure to file return on time 
. . :- .· . . 

(a) On or before December 8, 1987, ariy taxpayer faiHng 
to file a return within the time prescribed by the. act 
imposing a particular. tax shall be liable ··for the following: 

1. A late filing penalty of $2.00 for each. day that the. 
· return is delinquent; plus · 

2. A penalty 6f five percent per month or fraction 
thereof of the total tax liability not to exceed 25 percent 
of such tax liability. . · 

(b) On and after December 9, 1987, any taxpayer.failing 
to file a return within the time· prescribed by the act 
imposing .a particular.·tax shall .be liable for the following: 

1. A late filing penalty of $100.00 per month or any 
part of a month that the return is delinquent; plus 

2. . A penalty of five percent per month or any part of 
a month of the total tax liability not to exceed 25 percent 
of such tax liability. 

(c) On and after September 14, 1998, any taxpayer failing 
to file a return within the time prescribed by the act · 
imposing a particular tax shall be liable for the following: 

. . 
1. A late filing penalty of $100.00 per month or any 

part of a month that the return is delinquent; plus 

2.. A penalty of five percent per month or any part of 
a month of the underpayment not to. exceed 25 percent of 
such underpayment; except that . 

18:2-2.3. 

.· 3. If a return has not been filed within 30 days of the 
date·on which the first notice of delinquency in filing the 
returrt was sent to the taxpayer, the penalty shall accrue at 
five percent per month or any part of a. month of the total 
tax liability not to exceed 25 percent of such tax liability. 

(d) The penalties set forth in (a), (b), and (c) above shall 
be imposed on the first day following the original due date 
cif th¢ return and the. sllltie calendar day of each succeeding 

. month thereafter. The following are examples of penalty 
computations. · · 

1; A corporate· taxpayer filed its· 1987 corporation.·· 
business tax return with a due date of April 15, 1988 on 

. June 1, 1988. The return is 47days late. The taxpayer had 

. a total tax liability for 1987 of $10,000. In addition to the · 
unpaid tax the t~aye~ owes the following amounts. 

.· . . 

l)elinquency penalty: $100.00 per month for 
· ·.··two months · $ 200.QO 

. Late filing penalty: five percent per month of 
the tax liability ·· 

Five percent x two months = 10 percent of 
$10,000 . 

Tax liability 
.Total 

$1,000.00 
$10,000.00 · 
$11.200.00* 

2. A corporate. taxpayer filed its 1999 corporate busi- · 
ness tax return with a .returri due date of April 15, 2000, 
on May 1, '.?,000. The taxpayer had a total tax liability. of 
$100;ooo. The taxpayer sent a payment· of $80,000 with its 
payment. The taxpayer owes the following amounts: 

·. -· .. · .. . . . . . .-. ·. ·. 

,Delinquency penalty: $100.00 per month for 
. ·· ·. cine month. . · . ·.. · . . . 

Late filing penalty: five percent per month of. 
the underpayment not to exceed 25 per-
cent 

Five per~ent x $20,000 x orie month 

100.00 

$ 1,000.00 
Tax Liability · · $20;000.00 

·TotaJ · $21,100.00* 

3. A corporate taxpayer filed its 1999 corporate busi~ •· 
ness tax return with a return di.le date. of April 15, 2000, 
on September. 16, 2000. The taxpayer: had a total tax 
liability of $100,000 .. The taxpayer made a payment of 
$80,000 on April 15, 2000. A Notice of Delinquency was 
sent .to the taxpayeron May 16, 2000. · · 

In addition to the unpaid tax, the taxpayer. owes the 
following amounts: • 

. . . . . 
Delinque)lcy penalty: $100.00 per month for 

· five months 
Late filing penalty: five .percent per month of 

the total tax liability not to exceed 25 
percent . . . . 

$ .500.QO 

$25,000.00 Five percent.x $100,000;00 xfive months. 
Tax Liability · $20,000.00 

Total $45,500.00* 

2-2,0.1 Supp. H-1;04 



18:2-2.3 

· · *In addition, the taxpayer will be liable for interest (see · 
N,J;A.C. 18:2..:;.2.4) and may be liable for other penalties 
(see, for example, N.J.A.C. 18:2-2.4 and N.J.S.A. 54:49-9 
and 9:1): · · 

. ·. . . . . '. . 

. ( e) . A taxpayer that fails to provid~ or complete all of the 
reports,. schedules or .other documentation required to be 
submitted in a return or report, or omits information from a 
return or. accompanying report,· shall be subject to fate· filing 
. penalties. Such omissions will be treated as a failure to file a 

·. return and/or a failure to file a return on . time, and the 
. taxpayer shall be liable for penalties and interest as set forth· 
in (a); (b), (c) and (d) above. The only exceptionto !his rule 
will be if authority to omit or to substitute information is 
expressly stated on the return form, in a statute or enabling 

'regulation. The imposition of late filing penahies as provid-
ed under . this subsection shall be gove°'ed by tile State 

· Uniform Tax PrQCedu{e Law, except as otherwise provided 
· in pertinent State tax statutes or other chapters of this 
· Code. 

Example: CBT-lO~R-P, Schedule A-4, lines 13 and 14 
require· historical information to be supplied. · Failure to 
provide such information .and related information on Sched~ 
.ule AM · will be· deemed a failure to file a ~eturrt and/or 
failure to file a timely return, and applicable penalties will 
~imposed.· 

. Amended by R.2004 d.247, effecti\'.e July 6, 21)94. 
See: 35 NJ.R. 5526(a), 36 NJ.~. 330()(a). · 
· · Rewrote the section. ·· 

18:i...2.4 . Failure to pay on time; extensions of time to pay 
(a) Any ~axpayer failing · to · pay ··a tax within the time 

. prescribed by the act imposing a particular fax shall pay, in 
addition to the unpaid tax, the following: . . . 

L Interest · on said tax at . the rate of one· percent for 
· · each·· month or fraction · thereof that the .same remains 

unpaid, to be calculated from the date the tax was origi~ 
11ally due until October l, 1975, and at the rate of one 

··. and one-half percent per month or fraction tl:lereof from 
Oc,tober 1, 1975 to the date of actual payment or until· 
December 8, 1987, whichever is earlier. · On and a:fter 
December 9; 1987, interest on the unpaid tax shall be 

,charged at an. annual rate of five·percentage points above 
the prime rate,. compounded daily upon the amount that 

. remains unpaid, calculated from the date the tax was 
originally due until the date of payment. Interest on 
penalties which· are assessed on and after.· December . 9, .· · 
1987 shall be charged at the same rate from the date the 
penalty is assessed until the date of payment. On and . 
after July l, 1993, interest on the unpaid tax shall be 

. charged at the rate of. three. percentage points above the · 
prime . rate assessed for · each month or fraction thereof. 
dn arid after July 1, 1993,· interest will be compounded 
annually at the end of each calendar year. · · · · 

.. . DEPT. OF TREASURY. TAXATION 

2. Unless any part of any underpayment of tax.required 
, to be shown on a return or report is shown to be unpaid · \.(~). 
due to .reasonable cause, a sum equivalent to five percent: , 
of the . tax shall be added to the amount · of the tax as a 
penalty. The taxpayer has the affirmative obligation .to 

·· .show reasonable cause for the underpayment. in order .to · 
avoid imposition of the penalty .. · See N. . .LA.C. 18:2-2.7 
for basis for a finding of reasonable cause.• · 

(b) The following examples 'apply only to tax liabilities 
paid prior to Decembef9, 1987: . . 

. . . . '. 

1. Taxpayer failed to pay. a tax that was due on. April 
15, 1975. On.January 15, 1976, the Division of Taxation 
imposed interest and . penalty . charges for such failure. · 
Interest will be calculated froni April 15, 1975, to October · 
1, 1975, afthe rates in effect immediately prior to Octo-
ber 1, 1975, and at the rate of 1 ¼ percent for each .month 
or fraction thereof • that the iax remained . unpaid from 
October l, 1975, to the date of payment, plus a penalty of 
five.percent of the balance of tax due.· · 

2. In . example 1; , if taxpayer also failed to file . his 
.return (due April 15; 1975) until January 15, 1976, he 
·would be subject to additional penalties set forth in 
Sectio.n 3 of this Subchapter, · · 

3. On May 1, 1975, the division assessed ~he taxpayer 
for additional taxes due and at the same time imposed 
.additional interest charges at the rate •of one percent per 
month: On February 15, 1976, taxpayer offers to pay his 
unpaid taxes. ·. Additional interest shall be calculated from 
April 15, 1975, to October 1, 1975; at the rate of one 
percent per month .or fraction· thereof, and from October 
1, 1975, to February 15, 1976; (the date of pa~ent) at 
the rate of 1 ¼ percent permorith or fractiordhereo{. In 

.· addition, a five percent penalty may be· imposed on the 
balance of tax due. · · · 

(c) The following example applies only to tax liabilities 
paid on. or after December 9, 1987: . 

. 1. · Corporation X's Corporation Business. Tax return 
was due and filed on April 15, 1988'. A deficiency of·.• 
$50,000.00 is assessed by the Division; Payment is 'due on 
July 31, 1988. . 

.·. ' . . . . . . . •, 

·The taxpayer must submit· the• following amounts .on or 
before July 31, 1988. · 

Late payment penalty: five percent of the 
balance of tax .due · 
Deficiency ass~ed: ·. 

$ 2,500.00 
$50,000.00 
$52,500.00 

0 

.Supp. 11,1-04 2-2.0.2. Next Page is 2-2.1 
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Interest on tax,. calculated at an annual rate of 
the prime rate plus five percentage points 
compounded daily from. the original · due. date 
(April 15, 1988) until the date of payment 
(assume July 31, 1988), plus interest on penal-
ty, calculated at the same rate from the date 
the penalty is assessed until the date of pay-
ment. The applicable prime rate shall be the 
rates effective on January 1, 1988 and Aprill, 
1988, which are assumed· to be nine percent 
and nine . and· one-half percent, respectively, 
for the purposes of this example. $ 2,222.30 

Total ·$54,?22.30 

( d) . Where the Director is authorized by law and grants · 
an extension of · time in · which a tax shall be paid, the · · 
taxpayer shall be liable for the payment of interest on the 
unpaid tax at the rate of three percentage points above the 

· • prime rate, to be compounded daily from the date such tax 
was originally due to the date of actual payment If any or 
all of such tax is not paid within the time fixed under the 
extension, the interest on the amount .. of such unpaid tax 
shall be computed at • the .· annual rate of five percentage 
points above the prime rate, to be compounded daily fl:om 
the date the tax was originally due to the date of actual 
payment. On and after July 1, 1993, where the Director 
grants an extension, interest on the unpaid tax. shall be paid 
at the rate of three percentage points•. above the prime rate 
assessed for each month or· fraction thereof, compounded 
annually at the end of each calendar year. If any tax is not 
paid within the time fixed under the extension, the interest 
on the· amount of such unpaid tax shall be computed at the 
rate of .three percentage points above the prime rate as- · 
sessed for each month or fraction thereof, compounded 
annually at the end of each calendar year. 

(e) On and after December 9, 1987, which is the first day 
immediately following the 90 day tax amnesty period author~ 
ized by P.L. 1987, c.7,6, for purposes of calculating interest 
unpaid tax shall mean the total of the following: 

1. The actual unpaid tax liability; 

2. All penalties accrued to that date; and 

3. Interest accrued to that date. 

(f) The following example applies only to tax liabilities 
paid on or after July 1, 1993: · · 

. 1. Taxpayer failed to pay tax. that was due April 15, 
1994. On January 15, 1995, the Division issues a Notice 

18:2-2.S 
. . 

and Demand which i~poses interest and penalty. Inter-
. est will . be· calculated at the rate of three percent above 
the prime rate for each m.onth or fraction thereof,. com-
mencing on the date that the tax was originally due, and 
shall continue to accrue until the date upon which pay-
ment is · received. In addition, late · payment penalty may 
be imposed. Beginning January 1, 1995, tax, penalty and 
interest are added together at the beginning of each 
calendar year to become the basis for further calculations · 
of interest. · 

Amended by R.l997 d.98, effective March 17, 1997, 
See: 28 N.J.R: 3716(a), 29 NJ.R. 913(b). . 

In (a)l, added last two sentences; in (a)2, inserted text "Uhles.~ any · 
part . . . due to reasonable cause," and. added second and third 

. sentences; in (d), added last two sentences; and added (f). 

18:2-2.5. Cost of collection defined . . 

(a) Cost of· collection means the amount of expense· 
incurred by •. the State with respect to the issuance of a 
certificate of debt for, and the· collection of, any State tax. 

·. not paid within .the time prescribed by law. These expenses 
include, but are not limited to, the following: 

l. ' Cost of postage; 

2. Cost of telephone; 

3. Cost. of photocopying; 

4. State payroll hours used, including all associated 
overhead; . 

5. Cost of filing and prosecuting suit; 
. ' 

6. ·. The. cost of agents, contractors; subcontractors or 
others employed or otherwise engaged by the State •of 
New Jersey subsequent to the entry of a certificate ofdebt 
for the efficient and expeditious collection of unpaid tax; , 
and ·· 

· 7. Any other expense, deemed by the Director to be.•·.· 
reasonably related .and necessary for, the collection of.any 
unpaid tax. 

(b) The Director tnay, in his discretion, impose the actual 
cost of collection, or, in lieu of ascertaining and imposing 
,the actual cost of collection, may impos~ a. fee as follows: 

. . 
L In the event that any State tax is not paid within 

the time prescribed by Jaw and the Director issues a 
certificate . of debt pursuant to N.J.S.A. 54:49-12, the 
greater of five percent of the tax or $100.00; · 

Next Page is 2-3 2-2.l Supp. 11-1~04 



\ 

\ 

GENERAL POLICIES AND PROCEDURES 

2. In the event that any State tax remains unpaid 
following the issuance of the certificate of debt and the 
Director takes any further collection action, including but 
not limited to, referral of the matter to the Attorney 
General, the greater of 10 percent of the tax or $200.00; 

3. In the event that any State tax remains unpaid and 
suit is instituted against the taxpayer for collection of the 
tax, the greater of20 percent of the tax or $500.00. 

( c) In determining whether the Director shall impose the 
actual cost of collection or a fee in lieu thereof, the following 
factors shall be among those considered: 

1. Whether the taxpayer fails to properly maintain 
books and records as required; 

2. Whether the taxpayer fails to make books and 
records available for examination; 

3. Whether the taxpayer fails to secure proper license 
or fails to register with the Division of Taxation as 
required; 

4. Whether the taxpayer operates under a voided cor-
porate charter or after the revocation of authority to do 
business in New Jersey; 

5. Whether the taxpayer remits payment which subse-
quently became dishonored or defaults on a bond or other 
security posted with the Division or on a Deferred Payment 
Plan; 

6. Whether the Director finds that a taxpayer intends to 
leave this State, or to remove therefrom possessions, or any 
property subject to any State tax; or that taxpayer does any 
other act tending to prejudice, delay or negate proceedings 
to assess, collect, or pay any State tax; 

7. Whether the taxpayer fails to collect, or truthfully 
account for, or file a return or file any other information as 
required; 

8. Whether the taxpayer's non-compliance induces the 
Division of Taxation to issue a Warrant for Execution. 

( d) In the event that any State tax remains unpaid and the 
Director refers a taxpayer's account to a private person, 
company, association or corporation providing debt collection 
services prior to the entry of a certificate of debt, the Director 
may impose a referral cost recovery fee as follows: 

1. In the amount of 10 percent of the amount referred 
for collection to the private debt collection service; or 

2. If the contract for the private debt collection service 
has been publicly bid pursuant to N.J.S.A. 52:34-6 et seq., 
and the contract provides that the compensation to be paid 
by the State to the provider of private debt collection 
services is a specified percentage of the debt collected or to 
be collected, the referral cost recovery fee shall be equal to 
the percentage specified in the contract. 

( e) In the event that the Director imposes an arbitrary 
assessment pursuant to N.J.S.A. 54:49-5 or 7, the Director 
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shall impose on the amount of the arbitrary assessment a fee 
for the cost of collection of 10 percent of the tax assessed, or 
$200.00, whichever is greater. 

(f) Any fees imposed as cost of collection or in lieu 
thereof or as a referral cost recovery fee shall be in addition to 
any interest or penalties, or both, otherwise provided by law, 
shall be payable to and recoverable by the Director, along 
with all penalties and interest as if they were part of the tax 
imposed. 

(g) Interest or penalties shall not be assessed against any 
fees imposed as cost of collection or in lieu thereof or as a 
referral cost recovery fee; however, the cost of collection may 
reflect the passage of time between the date the costs were 
incurred and the date they are paid. 

(h) For the purposes of calculating the percentage of the 
tax to be imposed in lieu of a fixed fee or the actual cost of 
collection, the tax shall mean: unpaid tax, penalties and 
interest. 
Amended by R.2003 d.26, effective January 21, 2003. 
See: 34 N.J.R. 2958(b), 35 N.J.R. 416(a). 

In (a)6, inserted "subsequent to the entry of a certificate of debt" 
following "State of New Jersey"; added a new (d); recodified former (d) 
and ( e) as ( e) and (f) and inserted "or as a referral cost recovery fee" 
following "in lieu thereof'; recodified former (f) as (g). 
Amended by R.2008 d.223, effective August 4, 2008. 
See: 40 N.J.R. 2101(a), 40 N.J.R. 4604(a). 

Added new (e); and recodified former (e) through (g) as (f) through 
(h). 

18:2-2.6 Assessment of tax 

(a) Upon audit or investigation of a return that has been 
filed, where it is determined that there is a deficiency with 
respect to the payment of any tax due, the additional taxes 
shall be assessed together with penalties of five percent of the 
additional tax and interest at the rate in effect immediately 
prior to October 1, 1975, and at the rate of one and one-half 
percent per month or fraction thereof from October 1, 1975, 
to the date of payment or until December 8, 1987, whichever 
is earlier. On and after December 9, 1987, interest shall be 
charged at the annual rate of five percentage points above the 
prime rate, compounded daily from the later of the date the 
tax was originally due or December 9, 1987, to the date of 
payment. On and after July 1, 1993, interest shall be charged 
at the rate of three percentage points above the prime rate 
assessed for each month or fraction thereof, compounded 
annually at the end of each calendar year, from the date the 
tax was originally due to the date of actual payment. Begin-
ning January 1, 1993, tax, penalty and interest will be added 
together to become the basis for further calculations of 
interest. The taxpayer shall be given notice of such assess-
ment and a demand made upon him for payment. The follow-
ing are examples of interest and penalty liability: 

1. On June 15, 1974, a taxpayer filed a return. On 
February 15, 1976, the taxpayer was notified of an addi-
tional assessment and a demand was made upon him for 
payment. The additional tax bears interest at the rate of one 
percent per month or fraction thereof from the date the tax 
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was originally due to October 1, 1975, and at the rate of 1 ½ 
percent per month or fraction thereof from October 1, 
1975, to the date of payment. In addition, taxpayer is 
subject to penalties of five percent of the additional tax. 
This example applies only to tax liabilities incurred prior to 
January 1, 1987 and paid prior to December 8, 1987, the 
final day of the 90 day tax amnesty period authorized by 
P.L. 1987, c.76. 

2. Corporation X was a fiscal year taxpayer whose year 
ended July 31, 1984. The final return was due and filed on 
November 15, 1984. Upon audit in July, 1987, it was deter-
mined that there was a $1,000 deficiency with respect to 
tax due. If Corporation X pays the deficiency on the final 
day of the 90 day tax amnesty period authorized by P .L. 
1987, c.76, which ends December 8, 1987, the following 
amounts would be due: 

Deficiency assessed: 
Simple interest calculated at nine percent per 
annum* from November 16, 1984 through De-
cember 8, 1987 
Total due 

$1,000.00 

$ 275.75 
$1,275.75 

* Through statutory interest to December 8, 1987 was 18 percent, P.L.1987, c. 76 
mandates a nine percent rate for debts paid during the 90 day amnesty period. 

3. Corporation X fails to pay the deficiency assessed 
within the amnesty period. When payment is made on May 
6, 1988 the taxpayer remits $1,746.63 which represents the 

· following amounts: 

Deficiency assessed: 
Late payment penalty: five percent of the 
balance of tax due 
Simple interest calculated at the rate of one 
and one-half percent per month from 
November 16, 1984 through December 8, 
1987 

$1,000.00 

$ 50.00 

$ 555.00 
$1,655.00 PLUS 

Interest on $1,655.00, calculated at an annual rate of the 
prime rate plus five percentage points compounded daily 

· from December 8, 1987 until the date of payment (May 
6, 1988). The applicable prime rate shall be the rates 
effective on July 1, 1987, October 1, 1987 and January 
1, 1988. For the purposes of this example the prime rate 
is assumed to be: 
July 1, 1987 
October 1, 1987 
January 1, 1988 

8.25 percent 
8.75 percent 
9.00 percent 
Total 

$ 91.63 
$1,746.63 

4. Taxpayer's gross income tax return was due on April 
15, 1994 and filed on October 24, 1994. A Notice and De-
mand is sent by the Division to the taxpayer on December 
30, 1994. Payment is made on February 15, 1995. Interest 
will be calculated from April 15,, 1994 to February 15, 
1995 at the rate of three percent above the prime rate for 
each month or fraction thereof. Accrued interest computed 
for the period January 1, 1995, through February 15, 1995, 
shall be calculated on the total of the tax, penalty (if any) 
and accrued interest calculated from April 15, 1994 
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through December 31, 1994. In addition, late filing and late 
payment penalties may be imposed on the balance of the 
tax due. 

(b) For tax liabilities accruing on and after July 1, 1993, no 
assessment of additional tax shall be made after the expiration 
of more than four years from the date of the filing of a return; 
provided, that in the case of a false or fraudulent return with 
intent to evade tax, or failure to file a return, the tax may be 
assessed at any time. Any unexpired fifth year of a five year 
period of limitation or unexpired extended period delineated 
by written consent of a taxpayer remaining on July 1, 1993 
shall remain in full force and effect. If a shorter time for the 
assessment of additional tax is fixed by the law imposing the 
tax, the shorter time shall govern. If, before the expiration of 
the period prescribed herein· for the assessment of additional 
tax, a taxpayer consents in writing that such period may be 
extended, the amount of such additional tax due may be de-
termined at any time within such extended period. The period 
so extended may be further extended by subsequent consent 
in writing made before the expiration of the extended period. 
The consent of a taxpayer to extend the period of assessment 
shall extend the period in which the taxpayer may file a 
refund claim with respect to the identical taxes and tax pe-
riods for which the limitations periods have been expressly 
extended by written consent of the taxpayer. For purposes of 
this subsection, a return filed before the last day prescribed by 
law or by rules promulgated pursuant to law for the filing 
thereof, shall be considered as filed on such last day. A return 
or refund claim is deemed filed with the Division of Taxation 
in the Department of the Treasury, unless a different agency 
is specified by law, pursuant to the postmark rule ofN.J.S.A. 
54:49-3.1 and N.J.A.C. 18:2-4.l. 

( c) The Gross Income Tax Act provides for three year and 
six year periods of assessment. 

1. Pursuant to N.J.S.A. 54A:9-4, additional gross in-
come tax shall be assessed within three years after the re-
turn was filed, or deemed filed if filed prior to the date 
prescribed, whether or not such return was filed after the 
date prescribed. Additional gross income tax may be as-
sessed at any time if no return is filed, a false or fraudulent 
return is filed with intent to evade tax, or the taxpayer fails 
to comply with N.J.S.A. 54A:8-7, in not reporting a change 
or correction in Federal taxable income as reported on the 
taxpayer's Federal income tax return, or in not reporting a 
change or correction which is treated in the same manner 
as if it were a deficiency for Federal income tax purposes, 
or in not filing an amended New Jersey return within 90 
days of filing an amended Federal income tax return. 

2. Additional gross income tax may be assessed at any 
time within six years after the return was filed if: 

i. An individual omits from New Jersey income an 
amount properly includible therein which is in excess of 
25 percent of the amount of New Jersey income stated in 
the return; or 



C) 

GENERAL POLICIES AND PROCEDURES 

ii. An estate or trust omits income from its return in 
an amount in excess of 25 percent of its income deter-
mined as if it were an individual, computing his or her 
New Jersey income under the Act. For purposes of this 
paragraph, there shall not be taken into account any a-
mount which is omitted in the return if such amount is 
disclosed in the return, or in a statement attached to the 
return, in a manner adequate to apprise the Director of 
the nature and amount of such item. 

3. The period for assessment of gross income tax may 
be extended if the taxpayer amends or the Internal Revenue 
Service adjusts Federal taxable income, or if the taxpayer 
enters into a written agreement with the Division extending 
the time to make an assessment, or if an erroneous refund 
is made as a result of fraud or misrepresentation by the 
taxpayer. The period of assessment may be suspended un-
der N.J.S.A. 54A:9-4( e). See N.J.S.A. 54A:9-4. 

4. When the last day prescribed under N.J.S.A. 54A:8-
l(a), 54A:9-4(a), 54A:9-4(b)(l) and 54A:9-4(d) for filing a 
gross income tax return or for assessing an additional tax 
after the return has been filed falls on a Saturday, Sunday 
or holiday, the performance of the act of filing or assessing 
shall be considered timely ifit is performed by the taxpayer 
or the Director, as the case may be, on the next succeeding 
business day. 

5. See N.J.A.C. 18:7-13.1 for assessment of corpora-
tion business tax. 
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Amended by R.1997 d.98, effective March 17, 1997. 
See: 28 N.J.R. 3716(a), 29 N.J.R. 913(b ). 

18:2-2.7 

In (a), added third and fourth sentences; inserted (a)4; and added (b) 
and(c). 

18:2-2. 7 Abatement of penalty and interest 

(a) If the failure to pay any tax when due or the failure to 
file any return is explained to the satisfaction of the Director, 
he or she may abate the payment of the whole or any part of 
any penalty and may abate the payment of any interest charge 
in excess of the rate of one-half of one percent per month 
from the due date to October 1, 1975, and three-quarters of 
one percent per month from October 1, 1975 to the date of 
payment or December 8, 1987, whichever is earlier. On and 
after December 9, 1987, the Director may abate the payment 
of any interest charge in excess of the rate of three percentage 
points above the prime rate compounded daily to the date of 
payment on the entire existing liability including any tax, 
penalty, and/or accumulated interest charges. Pursuant to 
N.J.S.A. 54:49-1 l(a), after July 1, 1993, the Director may re-
mit or waive the payment of the whole or any part of any 
penalty and may remit or waive the payment of any interest 
charge in excess of the rate of three percentage points above 
the prime rate including any such penalty or interest with 
respect to deficiency assessments made pursuant to N.J.S.A. 
54:49-6. 
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(b) An abatement will be granted if the· taxpayer can 
show reasonable cause for failure to file any return or pay 
any tax when due and makes full payment of the ta,ces due; 
All of the facts alleged as a basis for reasonable cause for . 
failure to timely file a return or for failure to timely pay or. 
pay over any ta,c due must be affirmatively shown in a 
written statement, containing a declaration that it is made 
under penalties .of perjury, .made by the taxpayer or other 
person against whom the penalty or penalties have been 
assessed or are assessable. Where the taxpayer or .other 
persQn is unable to provide such statement or does not have 
a persorull knowledge of such facts, a showing of reasonable 
cause may be made on behalf of the taxpayer or other 
person by an individual with a personal knowledge of such 
facts. In determining whether . reasonable cause exists, • in 
addition to an evaluation of such facts, the taxpayer's previ-
ous compliance record with respect to all of the taxes 
imposed· may be taken info account. 

' ' ' 

( c) . The following exemplify grounds for reasonable cause, 
where clearly established by or .on behalf of the taxpayer or 
other person. 

18:2-2.7 

i. In the case of the failure to file any return, the 
return is filed; or · · · · 

ii In the case of tile failure to pay or pay over any 
tax, such amount is paid or paid Over, within a justifi-
able period of time after the casualty has· taken place. 
A justifiable period of time is that period which is 
substantiated by or on behalf of the taxpayer or such 
other person liable for penalty, as a reasonable period 
of time for filing the return and/or for .paying any tax 
based on · the facts and circumstances in each case .. 
Substantiation may be required by the submission of 
third~party verification in the form of, for example, 
police accident reports and insurance claims and settle- · 
ments. · 

' . 

· Example: The place of business, together with the busi-
ness records and the . tax return, of · a corporate taxpayer 
were destroyed by a documented casualty. immediately prior . · 
to the date prescribed for filing the return and paying over 
. the . tax· due.·· Within a justifiable period of time . after the 
casualty took place the records of the taxpayer were recon-

.· structed, a return was filed and the tax due was paid over. 
1. 1be death or serious illness of the . taxpayer or a 

partner, officer, director, shareholder, employee or other 
representative of the taxpayer or such individual's un~ 
avoidable absence from the usual place of business, which 
precluded ·· timely compliance, . may constitute reasonable 

This constitutes reasonable cause for failure to. fde the 
· return and for faihrre to pay the tax due .. 

cause provided that: · · · 
i. In the case of the failure to .file any return, the 

applicable return is filed; · or . 
ii. . In· the case of the failure to pay or pay over any 

tax, such amount is paid or paid over, within a justifi-
able . period of time after the death, .illness or absence. 
A justifiable period of time is that period which is 
substantiated by or on behalf of the tupayer or such · 
other person liable for penalty, as a reasonable period 
of time· for filing the return and/or for paying any tax .. 
based on the facts and cir~umstances in each case. 
Substantiation may be required by · the submission of 
third-party verification in the form · of, · for example, · 
doctor's . reports and hospital insurance carrier reports .. 

Example: It was established that illness incapacitated the 
owner . of a small business concern during _the period of 
delinquency. The taxpayer further established that no other 
person bad access to· sufficient information . _which would 
enable such.person to timely file .the delinquent return and 
pay over the tax due. The return was filed and. the • ta,c due 
was paid over within a justifiable period of · time after the 
owner returned to work. · this constitutes reasonable cause . 
for failure to file the r.eturn and for failure to pay the tax · 
due. · · 

2. The destruction of the taxpayer's or the taxpayer's 
representative's place of business or b_usiness · records by a 
fire or other documented casualty, which precluded timely 
compliance, may. constitute reasonable cause . · provided 
that: . . 

3. The inability, for reasons beyond the taxpayer's 
control; to timely obtain· and assemble· essential informa- . 
tion required for the preparation of a complete return, 

· despite·· the exercise of reasonable efforts, may constitute 
reasonable cause provided a return is timely filed and the 
.tax is timely paid or paid over on that portion of the tax 

. ·. liability which can be ascertained. The relevant facts 
affecting that portion pf the tax liability which cannot be 

.. ascertained must be fully disclosed with the timely filed 
return and when such liability .is ascertained, and where 
applicable• collected, an amended return must be immedi-
ately filed together with any additional tax due. 

' . 
Example: Due to inability. to obtain certain records, a 

taxpayer was .unable for reasons beyond its control to deter-
. niiµe its proper tax liability prior to. the prescribed date for 
paying• its tax. · The taxpayer timely flied a return and paid 
the tax due on that portion· of the ta,c liability .which was · 

· · ascertainable. ·. Attached to the .. return was a rider which 
· explained in detail why the proper tax liability could not be · · 
-determined prior .tci the due date. . When the records in 
question were obtained and assembled,. an amended return . 
was.immediately filed and ·the additjonal tax due_ was paid. 
This constitutes reasonable cause ·for· failure . to pay the tax 
due. · · · · 

· 4. •. A pending conference with the Division of Taxa~ 
. tion, or a pending action or proceeding for judicial deter-
mination may constitute reasonable cause, until the time 
in which the.· taxpayer has . exhausted i~ administrative or 
judicial remedies, as. applicable, for .a. taxable period or 

· periods the return or returns for which are dtie subse- · 
quent to the commencement of the conference proceed~ . 
ing, or the commencement of the judicial action or pro-
. ceeding provided that: · · 
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i. The action or proceeding involves a question or 
issue affecting whether or not the individual or entity is 
required to file a· return and/or pay tax; 

ii. The action or proceeding is not based on a 
position which is frivolous; and 

iii. The facts and circumstances for such taxable · 
period or periods are identical or virtually identical to 
those of the taxable period or periods covered by the 
action or proceeding. 

Example: An individual is awaiting a determination, after 
a hearing, of the Tax Court of New Jersey regarding wheth-
er or not such individual was required · to file a return and 
collect and remit tax in a prior taxable period. The petition 
on the matter to the Tax Court was filed prior to the due 
date for the return for the current t~ble period. The facts 
and circumstances for the current taxable period are identi-
cal to those of the period covered by the petition. The 
individual's position is arguable and has merit based on case 
law or other recognized legal authority. This constitutes 
reasonable cause for failure to file a· return and for failure 
to pay the tax due for· the current period. 

5. Any other cause for delinquency which would ap-
pear to a person of ordinary prudence and intelligence as 
a reasonable cause for delay and which clearly indicates 

. . an absence of willful neglect may · be determined to be 
reasonable cause. Ignorance of the law, however, will not 
be considered as a basis for reasonable cause. 

Example 1: A manufacturer with production facilities 
throughout New Jersey has established an accrual account-
ing system to record purchases subject to use tax. The 
manufacturer, as the result of his first sales and use tax 
audit, owes additional use tax because of occasional misclas-
sification of office supplies and equipment. After a. review 
of a written statement, submitted by the taxpayer, containing 
au ofthe facts alleged as a basis for reasonable cause, it was 
determined. that the taxpayer had made reasonable efforts 
to account for its use tax liabilities, that the understatement 
of tax was unintentional and that the mlll)ufacturer had 
otherwise substantially complied with the law. The audit 
findings established that willful neglect did not occur and 
reasonable cause existed. Therefore, penalty and interest in 
excess of the statutory minimum will be waived. 

Example 2: A vendor who operates a large restaurant 
business has an accounting system which is devised in such a 
way that the till to be remitted each quarteris based on the 
· accumulated taxable sales. An overcollection. test· was per• 
formed on the guest checks which disclosed occasional 
miscalculation of tax by vendor's staff which resulted in an 
understatement· of the tax due and paid. The taxpayer 
submitted a written statement containing all of the facts 
alleged as a basis for reasonable cause. The understate-
ment of the tax due was not considered substantial, taking 
into account the size of the operation, volume of sales and 
an otherwise sound accounting system. The audit findings 
established that willful neglect did not occur and that rea-
sonable cause existed. Therefore, the penalty and interest 
in excess of.the statutory minimum would be waived. 
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( d) A failure to pay will be considered to be due to 
. reasonable cause, to the extent that the taxpayer has made a 
satisfactory showing that he exercised ordinary business care 
and prudence in providing for payment of his tax liability 
and was nevertheless either unable to pay the tax or would 
suffer an undue hardship if he paid on the due date. In 
determining whether the taxpayer was unable to pay the tax 
in spite of the exercise of ordinary business care and pru-
dence in providing for payment of his tax liability, consider-
ation will be given to all the facts and circumstances of the 
taxpayer's financial situation, including the amount and 
nature of the taxpayer's expenditures in light of income ( or 
other amounts) he could, at the time of such expenditures, 
reasonably expect to receive prior to the date prescribed for 
the payment of the tax. Thus, for example, a taxpayer who 
incurs lavish or extravagant living expenses in an .amount 
such that the remainder of his assets and anticipated income 
.will be insufficient to pay his tax, has not exercised ordinary 
business care and prudence in providing for the payment of 
his tax liability. Further, a taxpayer who invests funds in 
speculative or illiquid assets has not exercised ordinary 
business care and prudence in providing for the payment of 
his tax liability unless, at the time of the investment, the 
remainder of the taxpayer's assets and estimated income will 
be sufficient to pay his tax or it can be reasonably foreseen 
that the speculative or illiquid. investment .. made by the 
taxpayer can be utilized (by sale or as security for a loan) to 
realize sufficient funds to satisfy the tax liability. A taxpay-
er will be . considered to have exercised ordinary business 
care and prudence if he made reasonable efforts to conserve 
sufficient assets in marketable form to satisfy bis tax liability 
and nevertheless was unable to pay all · or a portion of the 
tax when it became·due. 

2-8 

1. In determining whether. reasonable cause and good 
faith exist, the most important factor to be considered is 
the · extent of the taxpayer's effort to ascertain the proper 
tax liability. In addition to any relevant grounds for 
reasonable cause as exemplified in (c) above, circum-
stances that indicate reasonable cause and good faith with 
respect to the substantial understatement or omission· of · 
tax, where clearly established by or on behalf of the 

. taxpayer, may include the following: 

i. An honest misunderstanding offact or law that is 
reasonable in light of the experience, knowledge and 
education of the taxpayer; 

ii. A computational or transcriptional error; 
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iii. Pursuant to N.J.S.A. ~4:49'-llb,.the reasonable 
reliance by. the taxpayer mi ertoneous \vrltteii advice . 
furnished by an officer or etiiployee of the Division of 
Taxation acting ifi the officer's ot employee's official 
capacity entitling that' taxpayer to apptoprlat~ penalty 
and interest waivers permitted by law, provided that the 
penalty or interest did not result from a failure of the tax-
payer M provide adequate or l;ICCilrate mfomiation to the 
. officer or employee and provided such reliance waa tea-
sonable and the taxpayer had no knowledge of cinmm,-
stances which should have put the taxpayer upon in:qti:iry 
as to whether such facts were eiTOneous .. For 'pmposes·of 
this subparagraph, no officer ot employee of the Divi-
sion of Taxation is auth~d to provide written advice 
which is binding ort the Division of Taxation in the 
absence of a written request from a taxpayer; ot 

iv. the filing of an amended retutti which shows an 
additiOtial amount. of taxes due or which adequately 
discloses the tax treatmeitt of an item which should have. 
been adequately· disclosed with the original . retum., 
provided the amended return is filed prior to the time the 
taxpayer is first contacted by the · Oivision of Taxation 
concerrting an audit ot an examination of the return. 
2. In determining if tlte taxpayer exercised ordinary 

business cate and prudence in providing for the payment of 
his tax liability, tonsidetation will lxfgiven to the nature of 
the tax which the taxpayer has· failed· to pay. Thus, fot 
example, facts and circumstances. whichj be<.\ause of the 
taxpayet's ·efforts to conserve assets in marketabie fortn; 
may constitute reasonable cause fot nonpayment of income 
taxes may not constitute teasottable. cause fot failure to pay 
over trust fund· taxes such as sales and gross incott1~ 
withholding taxes. · ·· 

( e) the provisions of this section shall. apply to the extent . 
pertinent where ·any taxpayer substantially uttderiltateS the 
amount of taxes requited to be sh~wn on the return and such 
understatement or omission was· due .to reasonable cause and 
not due to willful neglect. Reasonable cause and the ab8$1ce 
of willful neglect may be determined to exist only where the 
~er has_ acted iii good faith. 
Amended by IU99l d.s2s; effective November 4; 1991. 
See: 23 N.U.l 1899(a); 23 N.J.lt 3342(c). 

Added new.(b )·( e). 
Amended by R.1997 d.98, effective Match i 7; 1997. 
See: 28 'N.J.R.. 3716(a), 29 NJ.lt 913(b). . 

In (a), added last sentence; and substantially ameru:led (d)liii. 
Adliunistrativ'e cortection. . . .• . 
See: 38 N.i.R. 4882(b ). 

Case Notes 
. CompUtation of iiltetest. mitigated by· absence of. fraud .. General 

trading Co., lnc. v. DirectQr, Div. oftaxation, 83 N.J. :i22, 416 A.id 37 
(1980). . . 

18:2-2.8 . Criminal penalties 

(a) the State tax Uniform Procedure Law contains crim-
ifial penaities for persons who vtolate · the State tax laws 

administered by the Division of Tmurtioi'I.. Ctimina1 pro-
visions ate preseribed by law for the following acts t>t 
omissions: 

· 1. Atty of the following ootiStitute a disorderly persons 
offense: · · 

:· . .. 

i. Faiiure to file any tetutn or report required by 
any Statiftax laW; . . 

. . : . :. . 

ii. Failure to pay over any tax requited by any State 
ta:xlaw; · · 

ill. · . Filing or cau!iing· to be fit~ or made any return, 
certificate, affidavit, represelltatloo., information, test1-
mOJ.'ly ot statement; required or authorized by any State 
tax law, which is &lse; 
. iv. Failure to file a bond required to be filed by any 

· State tax law; 
. . . . 

v. Failtire to file an application fot registration,~ 
tification, or such data in connection therewith as the 
director by regullition or otherwise tttay requite under 
any State tax law; 

vi. Failure to. display or surrender any certificate of 
authority_as maybe required by any State tax law, 

vii. Assigning · or transferring· ~Y cfflificate ot au-
thority in violation of any State tax law; 

viii. Failure to charge any state tax as teq1iiied by arty 
State tax law;· . 

' ' 

ix. Failure to separately state or account for any 
State tax as requited by any State tax law; . 

. x; . Failure to withhold any State tax as ~quited by 
any State bric 1aw; or · 
· _xi. Failme ro keep any recotds required by urty State 

tax law or rule of the Director issUed th~det. 
i .· the bffehses provided in (a)l above shall be in 

addition to · any other pei!,alties prescn"bed in i>.L. 1987, 
c. 76 or otherwise prescribed by law. 

3. ·.· Any ot the following constitute ·a fourth degree 
crime: · 

L Intentionally providing false inf~on ti> 
'hinder an: otti.cial investigation,: .inquiry eun,ination' or 
. audit by the Division 6f Taxatfon (N.J.S.A. 54:52,;7); . 

ii.· · Failtite to license or register with the Division of 
Taxation· and/or engagin.g in con.duet which would re-
quite .. registration with the intention to evade tax 
(N.J.S.A. 54:5i..t3); 

iii, .. Knowingly t>petating under- a voided corporate 
charter (N.J.S,A. 54:52-16); 

iv. Knowingly dealing with tuillcensed persons and 
assisting such person in avoiding or evading any State 
tax (NJ.SA. 54:5247); ot . . 
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v. KnoWingly swearing to any. false or :fraudulent 
statement with mi intention to evade or avoid ·any tax 
penalty ot interest (N.J.S.A. 54:52-19). 
4. Any of the following . constitutes a third degree 

crlnie~ 
i. . Failure to file a return or report with intention to 

evade or avoid tax, fee, penalty or interest pursuant to 
State tax Uniform Procedure Law (N.J.S.A. S4:52-7); 

ii. Failure to remit any · sums collected for the 
benefit of the State with intent to evade or avoid tax, fee; 
perialty and interest (NJ.SA. 54:52-9); 

iii. Preparation of false or fraudulent return report or 
statement with intent to evade ot avoid any tax, fee, 
penalty or interest (N.J.S.A. 54:52-10); · 

iv. Preparation ot maintenail.ce of fraudulent or false . 
hooks or records with intention to evade or avoid tax, 
fee; penalty or interest (N . .tS.A. 54:52 .. 11); 

v. :Failure to maintain boriks or records as required 
by State tax law with intent to evade or avoid tax, fee, 
penalty or interest (N.J.S.A. 54:52-12); or 

Vi. Failure to collect or withhold any State tax with . 
· intention il.Ot to make timely payment of tax, tee; penalty 

ot interest (N.J.S.A. 54:52-13). 

5. The intentional failure to remit taxes collected ot 
withh~ld of $75,000.00 or more shall be considered a 
second degree crime; 

18:2-2.9 Partofassessment due to civil fraud; addition 
to tax 

(a) If the Di.Vision determines that any part of ari assess- ·· 
ment is du.e to ciVil fraud. the Division shall add a penalty to 
the tax in an aiitount equal tO 50 percent Of the assessment; 
pursuant tON.J.S.A. 54:49-9.1. This amount shall'be in lieu 
of the late :filing and/or late payment penalties imposed by 
N.J.$.A. ·s4:49-4 ·and the penalty imposed tinder NJ.S.A. 
54:49-9 for failure to timely pay an estimated or arbitrary 
assessment imposed pursuant to N.J.S.A. 54:49-5 or 54:49-7. 

1. For the purposes of (a) above,. the 50 percent penalty 
is assessed against the etittre tax assessment. 

2; For example, the Division makes an assessment of 
$1,000 of tax consisting of $750.00 · of tax arising from 
additional interest income and $250.00 of tax arising frott1 
an overstated deduction. The Division determines that the 

· assessment for the business deduction was due. to civil 
fraud. The portion of the assessment that relates to tax only 
is $250.00, so the Division adds to the tax a civil fraud 
penalty of 50 percent bf that amount, or $125.00, plus ap-
plicable interest. · 

(b) In general; civil fraud is characterized by a taxpayer's 
intent to evade or avoid the payment.of taxes known to be due 
to the · State . by oonduct intended to conceal, mislead, ot 

TREASUR.Y..-TAXATIO:N 

otherwise prevent • the administration and. collection of the 
taxes imposed by the laws of this State. . . 

( c) If a taxpayer files a false or ftauduletit tax return with 
the intent to evade tax or fails to file a tax return, the Division 
of Taxation may make an assessment of tax at any time, 
pursuant to N.J.S.A. 54:49-6.b, 

· ( d) The :Division of taxation may impose the penalty 
provided for in (a) above where there is clear and convincing 
evidence of the taxpayer;s intent to commit fraud as required 
by (b) above. Intent is distinguished from inadvertence, re-
liance on incorrect technical advice, honest . difference of 
opinion; negligence, or carelessness. 

(e) When making a detertilination as to whether any part of · 
an assessment is ·due to civil fraud, the DivisiOl'i Of taxation 
may coil.Sider indicia of fraud that may include, but are not 
limited to: .. 

1. A pattetn of substantially• understating income ( or 
sales, :in the case of sales tax); 

2. A history of failing to n1aintain adequate books and 
records; · 

3. Implaus1ble or inconsistent explanations of behavior; 

· · · 4. Concealing or transferring assets; 

5. . Repeated. or continuing failure to cooperate mean-
. ingfully and fully with the Division of Taxaticm; 

6. Collecting and/ot withholding any trust fund tax and 
failing to remit the tax .funds Ctlllected to the :Oivision of 
Taxation; · 

. 7. ·A pattern of failing to file tax returns, reniit taxes~ or 
report income or sales; · 

. 8. Destruction of records; 

9 .. Making misrepresentations of material facts; 
· 10. Acoorintmg .. ittegularities (two sets of b()Oks, false 

entries on docilments ); 

11. Takfug fictitious or imprpPer deductions (for ~am-
ple, overstatement of deductions, personal items deducted 
as bus:iness expenses); · · 

12. -Engaging in illegal activities; and/or 

13. Main.tainirtg or. presenting false or altered docu-
mefits. 
(:f} Depending on the facts and circumstances of a· matter, · 

a finding of the existence 0£ one or more indicia of civil fraud . 
listed in ( e) above, or other iildioia Mt listed thereftt, may he 
sufficient to establish that any part of an assessment is due to 
civil fraud for the purposes of assessing the penalty provided 
for in ( a) above. 
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GENERAL POLICIES AND PROCEDURES 

(g) Whenever the Division of Taxation assesses the 
penalty provided for in (a) above, the Division shall advise 
the taxpayer in writing as to the reasons for the finding of 
civil fraud. 

(h) When the. Division of Taxation determines that any 
part of an assessment is due to civil fraud, such determination 
is a finding of the Director and the provisions of N.J.S.A. 
54:49-18 will apply. 

New Rule, R.2014 d.146, effective September 15, 2014. 
See: 46 N.J.R. 595(a); 46 N.J.R. 1974(c), 

Section was "(Reserved)". 

18:2-2.10 Credit for erroneous payments and 
collections 

(a) Where it is determined as a result of the audit of any 
taxpayer that a State tax has been· erroneously or illegally 
collected from such taxpayer, or has been paid by such 
taxpayer under a mistake of law or fact, and where no 
questions of law or fact are involved, the Director may credit 
the erroneous overpaytnent of tax to the account of the 
taxpayer to offset the amount . of a deficiency assessment. 
Such offsets will be made with the following limitations: 

1. Credit for the erroneous payment must be made 
within the time in which a deficiency assessment must be 
made for such tax as provided by law; and 

2. Credit shall only be applied in order to offset a 
liability for a period which is covered by the applicable 
assessment period; and 

3. Credit for erroneous overpayments shall only be 
made to offset a deficiency assessment made by the 
Director under the same state tax law. 

18:2-2.11 

(b) An audit of a taxpayer can only be initiated by the 
Division and not at the request of a taxpayer. 

18:2-2.11 Prime rate defined 

For the purposes of determining the interest charge to be 
assessed against a taxpayer, prime rate shall mean the average 
predominant prime rate, as determined by the Board of Gov-
ernors of the Federal Reserve System, quoted by commercial 
battles to large businesses as of the first business day of the 
calendar quarter immediately preceding the quarter within 
which the tax or payment became due. The applicable rate 
shall be adjusted on the first business day of each quarter 
thereafter over the life of the debt. As to the calculation of 
interest accruing on and a:ftet July 1, 1993, prime rate means 
the rate quoted as of December 1 of the calendar year 
immediately preceding the calendar year in which the 
payment was due; provided, however, that if the Director 
determines that the prime rate quoted by commercial banks to 
large businesses varies by more than one percentage point 
from the rate otherwise determined, the Director shall 
redetermine the prime rate to be that· quoted prime rate for 
subsequent calendar quarters of the calendar year in which 
paytnents become due. 

Amended by R.1997 d.98, effective March 17, 1997. 
See: 28 N.J.lt 3716(a); 29N.J.lt 913(b). 

Added last sentence. 

SUBCIIAP1ER3. REQUIREMENTSFORPAYMENTOF 
TAXES BY ELECTRONIC FUNDS TRANSFER 

Next Page is 2-9 2-8.3 Supp. 9-15-14 
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GENERAL POLICIES AND PROCEDURES 

18:2-3.1 Purpose 

These rules enable the -State to receive the actual tax 
monies from certain taxpayers, by the payment due cl.ate, 
because the taxpayers are required to pay their taxes by 
electronic funds transfer, instead of being allowed to pay by 
check or other similar instrument. 

18:2-3.2 Scope 

This subchapter establishes the bases for determining 
which taxpayers must pay taxes· by electronic funds transfer 
(EFT), as well as the basic requirements for paying by EFT. 

18:2-3.3 Definitions 

The following words and terms, when used in this 
subchapter, have the following meanings, unless the context 
clearly indicates otherwise. 

"ACH" (automated clearing house) means a Federal 
reserve bank, or an organization established by agreement 
with the National Automated Clearing House Association 
(NACHA), which operates as a clearing house for transmitt-
ing or receiving entries between banks and bank accounts, 
and which authorizes an electronic transfer of funds between 
the banks or bank accounts. 

"ACH_ credit" means a transaction in which the taxpayer, 
through its own bank, originates an entry crediting the State 
of New Jersey's bank account and debiting its own bank 
account for the amount of the payment due. 

"ACH debit" means a transaction in which the State of 
New Jersey, through its designated depository bank, 
originates an ACH. transaction debiting the ta]Cpayer's bank, 
account and crediting the State's bank account for the amount 
of the payment due. 

"Director" means the Director of the Division of Taxation 
in the Department of Treasury. _, 

"EFT" (electronic- funds transfer) means any transfer of 
funds, other than a transaction originated by check, draft _ or 
similar paper instrument, that is initiated through an 
electronic terminal, telephonic instrument or computer or 
magnetic tape for the purpose of ordering, instructing or 
authorizing a fmancial institution to- debit or credit an 
account. 

"Prior year liability" · means the total liability for any tax 
imposed on, collected by or withheld by the taxpayer in the 
calendar year or the fiscal or calendar privilege period, as 
determined under the specific law regarding that tax, ending 
before the calendar year or fiscal or calendar privilege period 
for which an electronic funds transfer payment is· determined 
to be required. · -

"State tax" or "tax" means any tax, or any transitional 
energy facility or uniform transitional utility assessment, 
which is payable to or collectible by the Director. 

18:2-3.4 

"Taxpayer" means any person or entity owing or liable to 
· pay any tax, or any person or entity deemed to be so owing or 
liable. 

Amended by R.1998 d.192, effective April 20, 1998. 
See: 30 N.J.R. 604(a), 30 N.J.R. 1425(c). 

Rewrote "State tax". 

18:2-3.4 Payments required to be paid by electronic 
fund transfer 

(a) Between March 1, 1993, and February 28, 1994, a tax- · 
payer that had a prior year liability for any type of tax, with 
certain exceptions in (g) below, in the amowit of $200,000 or 
more shall remit all its Sta!e tax payments of all types, with 
certain exceptions in (g) below, by using EFT. The taxpayer 
may choose the ACH debit method or the. ACH credit method 
ofEFT. - . 

(b) Between March 1, 1994, and February 28, 1995, a 
taxpayer that had a prior year liability for any type of tax, 
with certain exceptions in (g) below, in the amount of 
$100,000 or more shall remit all its State tax payments of all 
types, with certain exceptions in (g) below, by using EFT. 
The taxpayer may choose the ACH debit method or the ACH 
credit method of EFT. · 

(c) Between March 1, 1995, and February 29, 1996, a 
taxpayer that had a prior year liability for any type of tax, 
with certain exceptions in (g) below, in the amount of 
$50,000 or niore shall remit all its State tax payments of all 
types, with certain exceptions in (g) below, by using EFT. 
The taxpayer may choose the ACH debit method or the ACH 
credit method of EFT. 

(d) Between March 1, 1996, and July 1, 2004, a taxpayer 
that had a prior year liability for any type of tax, with certain 
exceptions in (g) below, in the amount of $20,000 or more 
shall remit all its State tax payments of all types, with certain 
exceptions in (g) below, by using EFT. The taxpayer may 
choose the ACH debit method or the ACH credit method of 
EFT. 

( e) Beginning July 2, 2004, a taxpayer that had a prior year 
liability for any type of tax, with· certain exceptions -in (g) 
below, in the amount of $10,000 or more shall remit all its 
St~te tax payments of all types, with certain exceptions in (g) 

· below, by using EFT. The taxpayer may choose the ACH 
debit or ACH credit method of EFT or such other EFT 
method of payment, such as credit card or electronic check, as 
may be authorized by the Director. 

(f) The EFT requirements of (a) through (e) above apply 
to any estimated tax payments due from a taxpayer. 

(g) The EFT requirements of (a) through (e) above do not 
apply to payments of the following types of taxes: 

1. Transfer inheritance tax imposed pursuant to 
N.J.S.A. 54:33-1; 

2. Estate tax imposed pursuant to N.J.S.A. 54:38-1; 
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18:2-3.4 

3. Ornss.hlcome tax payments·of estimated or f"~al tax 
liahflity imposed pursuant to N.J.SA 54A:8~5 and 
N.J:S.A. 54A:8-J, but not including withholding' tax 
imposed pursuantto Nj_s.A 54A:7-1 and 54A:7~1.L 

(h) Beginning January l, 1998, any taxpayer that sells, 
stores, delivers, transports or generates natural gas or electric-
ity shall reriiit the taxes and assessments listed in this sub-
section by using EFT, without regard to the lack of or amount 
of any prior year liability or estimated current year liability; 

1. · Any sales and use tax liability; 

2: Any Corporate business tax liability; 

3. Any transitional energyTacility assessment; and . 

4. Any unifornrtransitional utility assessment 

Amended by R.1998 d.192, effective April 2:t), 1998. · 
See: 30 N.J.R. 604(a), 30 N.J.R. 1425(c): 

Added (g). . . . . 
Am.ended byR.2006 d.71, effective February 21,2006. 
See: 37 NJ:R. 3633(a), 38 N.J.R..1226(b). . . . 

· Rewrote the section. 

18:2-3.5 Specific requirements 

(a) A taxpayer that is required to pay by EFT shallinitiate 
the transfer and take whatever other steps are necessary so 
that any tax payment due is deposited in the State of New 
Jersey's .account in the· designated depository, on or before 
the date that the tax is due according to the pertinent law. , 

(b) A taxpayer shall make separate EFT transacti,;:ms for 
each payment of each type of tax. 

( c) · A taxpayer may switch its choice of method to the 
other method of EFT for all its payments if the taxpayer gives 
the Director notice in writing 60 days in .advance of using the 
other method. .• 

· (d) Whichever method (ACH credit or ACH debit) a 
·· 'taxpayer chooses 'for · complying with . its EFT requirements, 

. the taxpayer shali use the same method for payment of all the 
types of taxes it is required to pay by EFJ. 

(e) if a taxpayer chooses the ACH debit payment option 
and, the banking· information necessary to generate ACH 
debits changes, the taxpayer shall give the Drrector notice in 
writing at least 60 days prior to the date the change will take 
effect. 

I . . . 

18:2-3:6 Determination of prior year liability 

(a) The Director will annually, on such date as is practica-
ble, determine taxpayers' prior year liability for one or more 
types of taxes. If an actual prior year liability cannot be 
determined, the Director may make a determination according 
to an estimated prior year liability. · · 

(b) For tax payments due between March l, 1993 and 
February 28, 1994, the Director shall base "prior year 
liability" on: 

DEPT:OF TREASURY-TAXATION . 
. . . 

I.. The . tax liability for calendar year i 992, if the 
Director is determining a prior year liability with r~gard to 

. a type of tax for· which liability is based oil one ot more. . 0, ··.··. · ... · 
dtlendar nionths, one or more calendar quarters or. a 
calendar year; or · · · · 

2. The tax liability for any fiscal year or privilege 
period ending between January 1, 1992 and December 31, 
• 1992, if the Director is determining a prior · year liability 
with regard to a type of tax for which.liability is based on a 
fiscal year or privilege period. . 

. , 

(c) For tax payments due between March 1, 1994 arid 
February 28, 1995, the· Director shall base "prior year 
liability" on: · 

I. The tax liability for calendar year 1993,- if. the 
Director is determining a prior year liability with regard to · · 
a type of tax for which iiab1lity is based on one or more . 
calendar . months, one or more calendar quarters or • a . 
calendar year; or · · · 

· · 2: . The tax liability for any fiscal year ·or· privilege · 
period endip.g between January 1, 1993 and December 31, 
1993, if the Director is determining a prior year liability . 
with regard to a type of tax for which liability is based on a 
fiscal year or privilege period. 

(d) For tax payments due between March 1, 199~ and 
· February 29; 1996, the Director shall base "prior year 

liability" on: 

I. The tax liability for caiertdar year 1994, if the 
Director is determining a prior year liability with regard to 
a type of tax for which liability is based on one or more 
calendar · months, on~ or more calendar quarters or . a 
calendar year; or · ' 

2. The tax liability for any fiscal year or privilege 
period ending between January 1, 1994 and December 31, 
1994, if the Director is determining a prior year liability 
with regard to a type of tax for which liability is based on a 
fiscal year or privilege period. 

(e) For tipc payments due in March of 1996 and,thereafter, 
the Director shall base ''prior year liability" on: 

1 1. The tax liability for the calendar year preceding the 
calendar year in which the Director makes the prior -year 
iiability determination, if the Director is determining _a 
prior year Jiability with·regard to a type of tax for which 
liability is based;-on one or more calendar months, one. or 
more calendar quarters or a calendar year; . or . 

2. The tax liability for any fiscal . year or privilege 
period ending in the· calendar year preceding the calendar 
year in which the . Director makes the prior year . liability .. 
determination, if the Director is determining · a prior year· 
liability with regard to a,type of tipc for which liability is • 
based on a fiscal year or privilege period. · 0 
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GENERAL POLICIES AND PROCEDURES 

18:2-3.7 Notice to taxpayers 

(a) The Director will notify taxpayers of their EFT 
payment requirements at least 30 days prior to the date on 
which the Director frrst requires compliance with N.J.A.C. 
18:2-3.4(a) through (f). 

(b) The failure of the Director to notify a taxpayer as 
required by (a) above shall not relieve a taxpayer from 
compliance with its EFT payment requirements. However, if 
the Division's records indicate that the Director failed to 
notify the taxpayer as required by (a) above, the Director may 
take the lack of notice into consideration with respect to any 
request for a waiver of penalty or interest. 

(c) The Director will annually, on such date as is 
practicable, 'notify those taxpayers that do not meet the 
current "prior year liability" threshold for being required to 
pay by EFT. 

Amended by R.2006 d.71, effective February 21, 2006. 
See: 37 N.J.R. 3633(a), 38 N.J.R. 1226(b). 

In (a), rewrote cross reference lo N.J.A.C. 18:2-3.4(e) as N.J.A.C. 
18:2-3.4(f). 

18:2-3.8 Penalties and interest for late EFT payments 

(a) If an EFT payment is deposited later than the date 
required by N.J.A.C. 18:2-3.5(a), the Director shall, for the 
period between the required- and the actual deposit date, 
assess late payment penalties and interest as provided under 
the State Tax Uniform Procedure Law or under the pertinent 
State tax law. 

(b) If the availability of funds for EFT payment is delayed,• 
and if the taxpayer shows, to the satisfaction of the Director, 
that the delay was due to reasons qeyond the control of the 
taxpayer, the Director shall abate penalties and interest. 
Circumstances such as the taxpayer being in a poor financial 
condition will not, by itself, be deemed to be reasons beyond 
the control of the taxpayer. 

18:2-3.9 Failure to comply 

(a) If a taxpayer is required to remit a tax payment by EFT 
and the taxpayer pays (with sufficient funds) by check, draft 
or similar instrument, payment shall be deemed to have been 
made on the third business day after the date the Director 
receives the check, draft or similar paper instrument. 

Example 1: Funds represented by a check on a bank 
seized by . bank regulators are considered received when 

· honored, rather than tendered, even though there were 
sufficient funds at the time of tender. 

Example 2: A check drawn on sufficient funds is con-
sidered received when honored, rather than tendered, if 
honoring the check is delayed due to computer failure ( other 
than a failure ofthe Division's computers). 

(b) The Director will not consider any claim or assertion 
by a taxpayer that its check, draft or other instrument cleared 

18:2-4.2 

prior to the date it was deemed to have been paid under (a) 
above. 

Amended by R.1994 d.305, effective June 20, 1994. 
See: 26 N.J.R .. 1612(a), 26 N.J.R. 2591(a). 

18:2-3.10 Voluntary EFT payment 

(a) A taxpayer not required to remit payments by EFT 
may, upon written approval from the Director, use the ACH 
debit or ACH credit method for EFT payment for such types 
of taxes as the taxpayer elects. 

(b) Once the Director has given written approval, a 
taxpayer must . use the approved EFT method of payment 
unless the taxpayer gives the Director notice in writing at 
least 30 days prior to withdrawing from voluntary 
participation. 

( c) Except as otherwise provided in this section, any 
taxpayer voluntarily remitting taxes by EFT must follow the 
EFT requirements of this subchapter and any pertinent 
guidelines prescribed by the Director. 

18:2-3.11 Effect of subchapter 

If the provisions of these rules conflict with the provisions of 
any other tax rule concerning the payment of State taxes, 
except those taxes excepted in N.J.A.C. 18:2-3.4(g), the 
provisions of N.J.S.A. 54:48-4.1 and these rules shall govern, 
unless the context clearly indicates otherwise. 

Amended by R.2006 d.71, effective February 21, 2006. 
See: 37 N.J.R. 3633(a), 38 N.J.R. 1226(b ). 

Rewrote reference to N.J.A.C. 18:2-3.4(f) as N.J.A.C. 18:2-3.4(g). 

( 
SUBCHAPTER 4. POSTMARK RULE 

18:2-4.1 Purpose 

This subchapter provides rules for the interpretation and 
administration of N.J.S.A. 54:49-3.1, which requires that a 
timely postmark shall be deemed a timely filing or 
remittance, and that the use of registered or certified mail 
shall be deemed prima facie evidence of delivery. 

18:2-4.2 Definitions 

The following words and terms, when used in this 
subchapter, shall have the following meanings, unless the 
context clearly indicates otherwise. 

"Document" means any return, report, declaration of 
estimated tax, claim, statement, notice, application, affidavit, 
petition, protest or other document required to be filed within 
a prescribed period or on or before a prescribed date under 
the authority cif any provision of the tax laws. However, such 
term does not include any document that is required under 
any provision of the tax laws or the regulations to be filed or 
delivered by any method other than mailing. 
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18:2-4.2 

"Payment" means any payments required to be made 
within a prescribed period or on or before a prescribed date 
under the authority of any provision of the tax laws. 
However, the term does not include any remittance unless the 
amount thereof is actually received by the Division. For 
example, if a check is used as a form of payment, this section· 
does not apply if such check is not received, or ifreceived, is 
not honored upon presentment. Furthermore, Such term does 
not include any payment that is required under any provision 
of the tax laws or regulations to be made by any method other 
than mailing. 

18:2-4.3 Postmark date deemed date of filing or 
payment 

For documents required to be filed with .or payments to be 
made to the director generally, and except as otherwise 
provided, the date of the United States postmark as stamped 
on the envelope or other wrapper in which such document or 
payment is contained will be deemed to be the date of filing 
or payment Where delivery is made by courier, delivery 
messenger. or similar service, the date of receipt by the 
Division, as evidenced by an authentic Division of Taxation 
date stamp, will be deemed to be the date . of_ filing or 
payment. 

18:2-4.4 Mailing requirements 

(a) Documents and/or payments shalLnot be considered to 
be timely filed or timely paid unless mailed in accordance 
with all ofthe followingrequirements: 

1. The documents or payment must be contained in an 
envelope or .other appropriate wrapper properly addressed 
to the address designated by the Division of Taxation. 

2. The envelope or wrapper containing the document or 
payment must be deposited in the mail of the United States 

. within the prescribed period on or before· the _ prescribed 
- date with sufficient postage prepaid. For this purpose, such 

document or payment is considered to be deposited in the 
mail of the United States when it js deposited with the 
domestic mail service of the United States Postal Service. 
The domestic mail service of the United States Postal 
Services includes mail transmitted within, among, and 
between the United States, its territories and possessions, 
and Army Air Force (APO) and Navy(FPO) post offices. 

18_:2-4.5 United States po~tmark 

If the postmark on the envelope or wrapper containing the 
documents or payments is made by the United States Postal 
Service, to be timely such postmark must bear a date stamped 
by the United States Postal Service which is_ within the 
prescribed period or on or before the prescribed date for filing 
or paying (including any extensions of time granted for filing 
or paying). If the postmark stamped. by the United States 
Postal Service on the envelope or wrapper does not bear a 
date which falls within such -prescribed period or on or before 
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such prescribed date for filing or paying, the document or • 
payment will not be considered to be timely filed or paid, 
regardless of when the envelope or wrapper was deposited in 
the mail. Accordingly, the sender assumes the risk that the 
envelope or wrapper will not bear a postmark date stamped 
by the United States Postal Service within the _ prescribed 
period or on or before the prescribed date for filling or paying 
(including any extensions of time granted for filing or 
paying). See N.J.A.C. 18:2-4.9 with respect to the use of 
registered mail or certified mail to avoid this risk Further-
more, if the postmark made by the United States Postal 
Service on the envelope or wrapper containing the document 
or payment is not legible, the provisions ofN.J.A.C. 18:2-4.6 
shall apply. 

Example 1: 3rd Quarter Sales and Use Tax Return 

Due Date: 
Postmarked: 
Received by Division of Taxation 

October 20 
October 20 
October 24 

Thereturn would be considered timely filed. 

Example 2: 3rd Quarter Sales and Use Tax Return 

Due Date: 
Postmarked: 
Received by Division of Taxation 

October 20 
October 21 · 
October 26 

The return would be considered filed on October 26. 

18:2-4;6 Metered mail 

Documents and payments not postmarked by the United 
States Postal Service shall be deemed to be mailed . and 
postmarked three days prior to _ the date upon which such 
documents and payments are received bYthe Division. 

18:2-4.7 Multiple postmarks 

if the envelope or wrapper containing the document or 
payment has a postmark made by the United States Postal 
Service in addition to a postmark made other than by the 
United States Postal Service (for example, metered mail), the 
postmark which was made by the United States Postal 
Service will be determinative_ of the filing date. 

18:2-4.8 No postmark 

If the envelope or wrapper containing the document or 
payment bears sufficient prepaid United States postage but is 
missing any postmark whatsoever; the document shall be 
deemed filed, or the payment shall be deemed paid, three 
days prior to its recefpt by the Division of Taxation. 

18:2-,4.9 Registered or certified mail deemed prima 
facie evidence of delivery 

If any document or payment is sent by United States 
registered or certified mail, such registration or certification 
shall be prima facie evidence thafthe document was delivered 
to the director, bureau, office, officer or person to which or to 
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whom addressed. The timeliness of such document or pay~ 
ment delivered as evidenced by such registration or 
certification shall be determined under the provisions of 
N.J.A.C. 18:2-4.10. 

18:2-4.10 

18:2-4.10 Registration or certification date deemed 
postmark date 

(a) If an envelope or wrapper containing a document or 
payments is sent by United States registered mail, the date of 
such registration is treated as the postmark date and the date 
of filing or paying. 

,/ 
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(b) If an envelope or wrapper containing a document · or 
payment is sent by United States certified mail and the 
sender's receipt for certified mail is postmarked by the 
postal employee to whom such envelope or wrapper is 
presented, the date of the postmark on such receipt for 
certified mail is treated as the postmark date and the date 
of filing or paying. 

(c) If an envelope or wrapper containing a document or 
payment is sent by United States certified mail and the 
sender's receipt for certified mail. is not postmarked by the 
postal employee to whom such envelope or wrapper is 
presented,· the document shall be deemed filed or the 
payment shall be deemed paid, three days prior to its receipt 
by the Division. 

18:2-4.11 Foreign postmark 
If the envelope or wrapper containing the document or 

payment is mailed from a foreign country and received by 
the Division, the date of the official postmark stamped on 
the envelope or wrapper will be deemed to be the date of 
filing or payment. The envelope or wrapper must be 
properly addressed, have sufficient postage prepaid and bear 
a date stamped by such· foreign country's official postal 
service which is within the prescribed period or on or before 
the prescribed date for filing or paying (including any valid 
extensions of time). 

18:2-4.12 Weekend and holiday 
For purposes of this subchapter, when the last day pre-

scribed (including any extensions of time) for filing a docu-
ment, making a payment, or performing any act falls on a 
Saturday, Sunday or a day which is a legal holiday in the 
State of New Jersey, the performance of such acts will be 
considered timely if performed on the next succeeding 
business day. 

18:2-4.13 Express delivery 
Where delivery of documents and payments is made by 

Federal Express, United Parcel Service, or similar service, 
such documents shall be deemed filed, or the payments shall 
be deemed paid, one day prior to the date upon which such 
documents and payments are received by the Division of 
Revenue. Such documents or payments shall be delivered 
to the Division of Revenue, 160 South Broad Street (Living-
ston Street entrance), Trenton, New Jersey 08646. 

New Rule, R.1999 d.217, effective July 19, 1999. 
See: 31 N.J.R. I 166(a), 31 N.J.R. 1941(a). 

SUBCHAPTER 5. REFUNDS 

18:2-5.1 Purpose 
This subchapter provides· rules for the administration of 

refund procedures pursuant to the applicable provisions of 

18:2-5.3 

the State Tax Uniform Procedure Law, N.J.S.A. 54:48-1 et 
seq., as well as certain provisions of the Sales and Use Tax 
Act, N.J.S.A. 54:32B-1 et seq., and the New Jersey Gross 
Income Tax Act, N.J.S.A. 54A:l-1 et seq. 

18:2-5.2 Claims for refund; when allowed 
(a) Taxpayers may claim a refund for overpayment of 

taxes by filing a return or a Claim for Refund (Form 
A-3730), except that with respect to a claim for refund of .a 
payment of an additional tax assessment as permitted by 
N.J.S.A. 54:49-14.b and N.J.A.C. 18:2-5.5(b)l, taxpayers are 
to use Form A-1730. 

(b) For claims accruing prior to July l, 1993, any taxpayer 
may file a claim for refund within two years from the 
payment of any original or additional tax assessed against 
the taxpayer, unless a shorter time limit is imposed by the 
law imposing a particular tax statute. 

(c) For claims accruing on and after July 1, 1993, any 
taxpayer may file a claim for refund within four years from 
the payment of any original or additional tax assessed 
against the taxpayer, unless a short.er time limit is fixed· by 
the law imposing a particular tax statute. All claims barred 
by the applicable statute of limitations on July 1, 1993 shall 
continue to be barred. 

( d) The statute of limitations period for filing a claim for 
refund of gross income tax is three years after the return is 
filed or two years after the tax is paid, whichever is later. 

(e) The Transfer Inheritance TaxLaw generally provides 
for a three year statute of limitations on applications for 
refunds. See N.J.A.C. 18:2~10.12. 

Amended by. R.2002 d.153, effective· May 20, 2002. 
See: 33 N.J.R. 4083(a), 34 N.J.R. 1849(b). 

Rewrote (a). 

18:2-5.3 Claim not required or permitted until final 
determination 

(a) No claim for refund shall be required or permitted to 
be filed with respect to a tax paid, after protest has been 
filed with the Director, or after appeal proceedings have 
been commenced, until such protest or appeal has been 
finally determined. Should the protest or appeal with re-

. spect to a tax paid be finally determined in favor of the 
taxpayer, then the refund claim shall be processed by the 
Director in accordance with the Director's final determina-
tion after protest or the judgment of the Tax. Court upon 
appeal. 

(b) The provision in (a) above, not permitting or requir-
ing refund claims to be filed, does not apply to any tax paid 
which is not implicated by, or the i,ubject of, a protest duly 
filed with the Director, or appeal proceedings duly com-
menced in the Tax Court. In the case of such taxes paid, a 
refund claim may be filed pursuant to N.J.S.A. 54:49-14 and 
N.J.A.C. 18:2...:.5.2. 
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18:2-5.4 Credit against outstanding tax liabilities 

(a) ln examining a claim for refund, if it is determined 
that there· has been an overpayment of tax, the amount of 
the overpayment and interest on the overpayment, if any, 
will be credited against any outstanding State tax liability of 
the taxpayer. If there is no outstanding State tax liability, 
the taxpayer will be entitled to a refund of the overpayment 
and interest on the overpayment, if any. 

(b) Refunds or credits of erroneous or illegal tax pay-
. ments for which· no refund claims have been filed will be 
made strictly according to the provisions of N.J.S.A. 
54:49-16. 

18:2..-5.5 Items previously assessed 

(a) The following terms, when used in this section, shall 
have the following meanings: 

1. "Delinquency tax assessment" or "arbitrary tax as-
sessment" or "estimated tax assessment" each mean an 
assessment made pursuant to N.J.S.A. 54:49-5, or any 
substantially similar provision under a specific State tax 
statute, whereby the taxpayer has failed to file a return or 
report asrequired under any tax law, and the Director has 
estimated and assessed the taxes, fees, penalties and 
interest due from the taxpayer. 

2. "Additional tax assessment" means an assessment 
of additional tax made pursuant to N.J.S.A. 54:49-6, 
Deficiency assessment in certain cases, or any substantial-
ly similar provision under a specific State tax statute, 
whereby the taxpayer has filed a tax retum or report, and 
the Director determines that there is a deficiency with 
respect to the payment of tax · due because the amount of 
tax shown due on the report or return is Jess than the 
amount of tax due after adjustment of the amount due 
upon examination or audit of the return or report by the 
Director. The assessment of additional tax shall include 
interest and penalty imposed under any State tax law. For 
purposes of this section, the term "additional assessment" 
does .not include an assessment issued because the 
amount of tax actually paid is less than the amount due as 
shown on the taxpayer's return or report. 

3. "Jeopardy tax assessment" means an assessment 
made under the circumstances set forth at N.J.S.A. 
54:49-7, 54A:9-14, or any substantially similar provision 
under a specific State tax statute. 

(b) Except as provided by (c)l below, and NJ.AC. 
18:2-5.7, no claim for refund shall be permitted for items 
which were previously the subject of an assessment by the 
Director where the taxpayer was permitted 90 . days to 
protest the assessment pursuant to N.J.S.A. 54:49-18, or 
similar . provisions of any particular tax statute. Failure to 
timely protest the assessment shall be deemed a waiver of 
the taxpayer's right for review of that item. 
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(c) The extended refund request period exception is as 
follows: 

1. For a. return period beginning on or after January 
1, 1999, a taxpayer may file a claim for refund of a 
payment of an additional assessment issued by' the Di-
rector with respect to Corporation Business Tax, Corpora-
tion Income . Tax, Savings Institution Tax, Petroleum 
Gross Receipts Tax, Tobacco Products Wholesale Tax, 
Sales and Use Tax or Gross Income Tax, or in the case of 
a decedent dying on or after January 1, 1999, a taxpayer 
may file a claim for refund of a payment of an additional 
assessment issued by the Director with respect to Transfer 
Inheritance Tax or Estate Tax, if the taxpayer: 

i. Neither has protested the additional tax assess-
ment to the Director in compliance with the applicable 
statutory protest period nor appealed the additional tax 
assessment to the New Jersey Tax Court in compliance 
with the statutory appeal period; 

iL Pays the additional tax assessment in full, includ-
ing all penalty and interest imposed thereon for which 
the taxpayer had received notice, within one year after 
the date the applicable statutory protest period has 
expired; 

iii. Files a claim for refund of the payment made 
pursuant to (c)lii above, on the refund claim form 
prescribed by the Director (Form A-1730) within 450 
days after the date the protest period described in (c)lii 
above expires; 

iv. Uses a separate refund claim form for each type 
of tax paid for which a refund is sought, whether or not 
the notice of additional tax assessment included more 
than one tax and whether or not the taxpayer used only 
one check to pay two or more .tax assessments; and 

v. Explains in the refund claim form the ground(s) 
upon which the .refund is claimed, limited to the 
ground(s) for the additional .tax assessment provided in 
the notice of assessment, in accordance with the re-
quirements of N.J.A.C. 18:2-5.B(g). However, a taxpay-
er who has already protested· one or more grounds for 
an additional tax assessment but not another ground or 
who has already protested one or more . periods of a 
multi-period additional tax assessment but not another 
period is not eligible to use the procedure prescribed by 
(c)l above with respect to the ground(s) or period(s) 
that the taxpayer did not previously protest. 
2. · · The Director will not consider the claim for refund 

if any of the requirements in(c)l above are not met. No 
extensions of time to meet any such requirement will be 
allowed. 

3. A refund will not be granted unless the taxpayer · 
demonstrates that the ground(s) provided by the Division 
of Taxation in the notice of additional tax assessment is 
(are) erroneous as a matter of fact or law. The Division of 
Taxation will not consider any other ground(s) in .review-
ing the claim. 
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4. The maximum· amount that may be refunded. is the 
amount that is paid pursuant to (c)lii above. 

5. The procedures prescribed by (c)l above. does not 
apply to refunds of payments of costs of collection, delin-
quency, estimated or arbitrary tax assessments, jeopardy 
tax assessments when no return has been filed for the 
period(s) at issue, payments of penalty and interest with-
out payment of an underlying additional tax assessment, 
and payments of penalty and interest imposed without 
assessment of an additional tax. 

Next Page is 2-15 
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6. Payment of an · additional tax assessment is due 
within the time established by the Uniform Procedure 
Law .and the provisions of (c)l above do not extend the 

· due date of the payments of any additional assessment. · 
Such assessment shall be due as set forth in N.J,S.A. 
54:49-6, 54A:9--2(b), or any other similar provision of an 
applicable specific State tax statute. 

. . 

7. An additional tax assessment is paid whethe.- paid . 
· voluntarily by the taxpayer or involuntarily as a result of 
collection efforts undertaken by the Division of Taxation ... 
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8. Examples: 

i. The Division of Taxation issues an additional tax 
assessment for the taxpayer's year ended December 31, 
1995. The taxpayer disagrees with the assessment but 
does not contest the assessment with the Division of 
Taxation or in the New Jersey Tax Court within 90 days 
of the issuance of the notice of additional tax assess-
ment. The taxpayer pays the assessment and subse~ 
quently discovers that the identical issue upon which the 
assessment was based was decided in favor of another 
taxpayer. and adversely to the Division of Taxation by 
the New Jersey Tax Court in another case. The taxpayer 
then files a claim for refund. Since it did not contest the 
assessment irt a timely fashion, and since the assessment 
was for a tetum period prior to the effective date of P .L. 
1998, c.106, authorizing the ptocedute for refund set 
forth at ( c) above, the claim must be rejected. The as-
sessment proceeding is not converted to a refund action 
by filing a refund claim. 

ii. The same facts as in ( c )8i above except that the 
additional tax assessment was issued with respect to a 
return period commencing on or after January 1, 1999 
and the taxpayer complies with all the requirements of 
(c)l above. The claim for refund will not be denied on 
the ground that it was not timely filed. 

iii. The Division of Taxation issues an additional 
corporation business tax assessment for the taxpayet's 
2000 fiscal year which results from an adjustment to the 
property fraction of the allocation factor used by the 
taxpayer in its return . for that year. The notice of ad-
ditional tax assessment does not refer to any other reason 
for the assessment. The taxpayer follows the refund pro-
cedure prescribed in (c)l above. It contends that it is 
entitled to a refund of the tax paid on the ground that the 
payroll fraction of the allocation factor that it used in its 
2000 return was erroneous. Since the ground provided in 
the notice of assessment does not refer to the payroll 
fraction of the allocation factor, the Division of Taxation 
will not consider that ground in reviewing the claun for 
refund. 

iv. The Division of Taxation issues an additional 
corporation business tax assessment which results from 
an adjustment to the taxpayet' s net operating loss and to 
the payroll fraction of the allocation factot used in the 
taxpayer's fiscal 2000 corporation business tax return. 
The taxpayer protests the adjustment to the net operating 
loss but not the adjustment to the payroll factor. the 
taxpayer may not later pay the corporation busirtess tax 
stemming from the adjustment to the payroll factor and 
seek a refund of that payment under ( c)l above. 

v. The Division of Taxation issues an additional 
sales and use tax assessment to a taxpayer. The taxpayer 
protests the sales tax component of the assessment but 
not the use tax component. The taxpayer may not 1. later 
pay the tax stemming from the use tax component of the 
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assessment and claim a refund . of that payment under 
(c)l above. 

vi. The Division of Taxation issues an additional 
sales tax assessment and a corpotation business tax as~ 
sessment at the same time to a taxpayer. The taxpayer 
protests the sales tax assessment to the Conference and 
Appeals Branch but not the corporation business tax 
assessment. The protest, appeal or payment of the sales 
tax assessment does not preclude the taxpayer from 
using the procedute prescribed by ( c) 1 above with 
respect to payment of the corporation business tax as-
sessment. 

vii. An individual taxpayer residirtg in New Jersey 
fails to file . a gross income tax return for the calendar 
year 1999. The taxpayer does not provide any informa-
tion to the Division of Taxation concerning the tax-
payer's 1999 income and expenses, although requested 
to do so. Thereafter, the Division of Taxation issues a 
delinquency gross income tax assessment for that year. 
As the assessment is not an additional tax assessment, 

. the tefund procedure prescribed in (c)l above is not 
available to the taxpayer. 

viii. An individual taxpayer residing in New York 
files a gross inc(lme tax return for the calendar year 
1999. The Division of taxation reviews the return. The 
Division of Taxation requests the taxpayer to provide 
copies of Federal schedules and a detailed calculation of 
the income and deductions shown on the return. Tuer~ 
aftet, the Division of Taxation issues an arbittaty gross 
irtcome tax assessment for that year, estimating the 
additional tax owed and assessing applicable penalty and 
interest charges. As the taxpayer did not supply the re-
quited report to the Division of Taxation, the refund 
procedure prescribed in (c)l above is not available to the 
taxpayet. 

ix. The Division of Taxation issues an additional 
sales tax assessment to the taxpayer, who neither pro-
tests nor appeals the assessment and, instead, requests a 
payment plan. The Division of Taxation .grants the tax-
payer a three year period in which to pay the assessment. 
The tax.payer pays the assessment in full at the end of the 
three year period. The refund procedure prescribed in 
( c) 1 above is not available. to the taxpayer since the 
taxpayer did not pay the additional tax assessment in full 
within one year aftet the expiration of the statutory 90-
day peri(ld for protesting the assessment to the Division 
of Taxation and of the statutory 90~day period for 
appealing the assessment to the New Jersey Tax Court. 

x. A taxpayer protests an additional sales tax as-
sessment to the Division of Taxation and takes no 
further action with respect to the assessment other than 
paying the tax within one year after the expiration of the 
statutory 90 day period in which to protest the assess-
ment to the Division of taxation. Since the taxpayer 
filed a protest with the Division. of Taxation, the tefund 
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. procedure prescribed in (c)l above is not available to the 
taxpayer. 

xi. The Division of Taxation issues a notice of ad-
ditional tax assessment reflecting assessments in corpo-
ration business tax · and sales and use tax. A taxpayer 
using the refund procedure prescribed by ( c) 1 above is 
required to use a separate refund claim fonn with respect 
to a refund of a payment of the corporation business tax 
atid to a refund of a payment of the sales and use tax. 

xii. taxpayer timely files a 2000 resident gross 
income tax return claiming a credit for taxes paid to 
other jurisdictions on wages taxed by both New York 
and New Jersey. Upon audit it is determined that the 
taxpayer failed to report a taxable distribution from a 
New. Jersey S Corporation which also necessitates that 
their credit be amended. The taxpayer does not appeal 
the assessment within 90 days of the notice. Taxpayer 
files a claim for refund under (c)l above amending their 
credit for taxes paid to other jurisdiction as a result of a 
New York audit increasing New York source wages. 
The taxpayer is precluded from claiming a refund under 
this provision in that the ground for the additional tax 
assessment is not the same ground for the taxpayer's 
refund request. 

Amended by R.2002 d.153, effective May 20, 2002. 
See: 3S N.J.R. 4083(a), 34 N.J.R. 1849(b). 

Rewrote the section. 

18:2-5.6 Appeal 

The taxpayer will be notified if a claim for refund is 
rejected. The taxpayer may appeal a refund determination 
under the procedures ofN.J.A.C. 18:1-1.8. 

18:2-S.7 Extension of time; sales and use tax exception . 

( a) If a taxpayer and the Division sign an agreement to 
extend the time during which an assessment can be made, the 
taxpayer's refund application period is automatically ex-
tended until the last date by which the parties agree that any 
assessment of New Jersey taxes must be made, The refund 
application period only applies to · the particular taxes and 
periods expressly included in the extension agreement. A 
taxpayer's opportunity to apply for a refund under such an 
agreement is extended to and includes the last date by which 
the parties agree that any assessment of New Jersey taxes 
must be made. An extension agreement will not receive re-
fund application rights which expired prior to the agreement's 
execution. Thus, for example, if the Division ma:kes an 
assessillent by the last date permitted under the agreement but 
the taxpayer does not make an otherwise appropriate refund 
claim prior to the last permissible date for making an 
assessment under the agreement, the taxpayer has 90 days to 
protest the assessment only under N.J.S.A. 54:49-18a. Under 
N.J$.A. 54:49-18a, a taxpayer has 90 days to protest any 
refund claim rejected pursuant to N.J.S.A. 54:49-15. 
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(b) Pursuant to N.J.S.A. 54:32B-27(c) of the Sales and Use 
Tax Act, sales or use tax refund claims may be filed up to six 
months after the last date by which the parties agree that any 
assessment of sales or use tax may be made. The refund 
application period only applies to sales or use tax overpay-
ments made during periods expressly included in the exten-
sion agreement. 

Adniinistrative correction. 
See: 45 N.J.R. 1965(b). 

18:2-5.8 Refund claim procedures 

(a) Procedures for filing for a refund after a return has 
been submitted are as shown in (b) through ( e) below. 

(b) For Gross Income Tax: 

1. Employer refunds: If the taxpayer made an overpay-
ment when remitting employee withholdings with a Return 
of Gross Income Tax Withheld (Fonn NJ-500), the 
taxpayer should ma:ke. the adjustment on the next NJ-500 
filed after the error is discovered. A written explanation 
should be attached, including a legible copy of the 
erroneous fonn NJ-500, any calculations, and the amount 
of tax remitted should be adjusted accordingly on the 
subsequently filed NJ-500 form. Alternatively, the taxpayer 
may apply for a refund of an overpayment when filing a 
Gross Income tax Reconciliation of Tax Withheld (Form 
NJ-W-3) at the end of the calendar year along with the 
documents described above. If the error is discovered after 
all NJ-500 and the NJ-W-3 Forms are filed, the taxpayer 
should complete another NJ-W-3, write "Amended" across 
the top of the form, and submit it with the corrected 
information and.supporting documentation. 

2. Individual refunds.: The taxpayer may amend a gross 
income tax · return and request a refund by filing an 
Amended Income Tax Resident Return (Form NJ-1040X) 
for the year in question. There is no amended return for 
nonresident filets. Nonresident filers should complete an 
Income Tax Nonresident Return (form NJ-1040-NR) for 
the appropriate tax periods and write "Amended" across 
the top. 

(c) For Corporation Business Tax, a corporate taxpayer 
may amend a corporation business tax return and request a 
refund by filing an Amended Corporation Business Tax Re-
turn (Form.CBT-100-X). Any schedules which have changed 
since filing the original return should be attached. For refunds 
of Corporation Business tax, see N.J.A.C. 18:7-13.8, 13.9 
and 13.10. 

(d) For Sales Tax ( other than urban enterprise zone re-
funds): 

1. Business refunds: If the person required to collect 
the tax overpaid sales tax on the Monthly Remittance 
(Form St-51), the adjustment should be made on the Sales 
and Use Tax-Quarterly Return (Form ST-50). If the 
person required to collect the tax failed to adjust the 
quarterly return, a Claim for Refund (Form A-3730) and a 
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New Jersey Sales Tax Amended Return (Form ST-607-A) 
should be completed for the appropriate tax period(s). 

2. Individual refunds: If the taxpayer overpaid sales tax 
when making a retail purchase, the taxpayer may request a 
refund directly from the vendor from whom the purchase 
was made. However, if the vendor has already submitted 
the tax to the State, the taxpayer must complete a Claim for 
Refund (Form A-3730) and include supporting documents 
to substantiate the claim. 

3. Refund claims of Sales and Use Tax shall include 
documentation of all transactions to substantiate the tan-
gible personal property or service that is the subject of the 
refund claim and the amount requested. Documentation 
required is as follows: 

i. The refund claim (A-3730, shall be filed with 
documents, such as invoices, receipts, proof of payment 
of tax, and exemption certificates. These documents 
must be provided in a format suitable to determine the 
correctness of the grounds for the refund and the amount 
of the refund or credit. Acceptable formats include 
photocopies or in lieu of paper copies, imaged docu-
ments. Imaged documents, which can be read with uni-
versal readable software such as Adobe PDF and pre-
sented on CD may be submitted if first: 

(1) The taxpayer submits a proposed plan for the 
submission to the Sales Tax Refund Section and 
received a written approval; and 

(2) In claims of 25 or more transactions, the 
images of the documents are presented in an organ-
ized manner, which permits examination of the docu-
ments together with an electronic spreadsheet listing 
the transaction (see (d)4 below) and the taxpayer 
retains the original invoices for Division examination; 

ii. All sales/purchase documentation must clearly 
identify the seller, purchaser, invoice number, invoice 
date, description of the transaction, amount of the in-
voice excluding the tax, and the amount of sales tax 
billed for the transaction. For those transactions exempt 
from sales tax by the tendering of an exemption cer-
tificate, the documentation relevant to all transactions 
with the issuer of the exemption certificate must clearly 
identify the purchaser. Cash receipts, register tapes or 
other receipts that do not identify the purchaser are not 
acceptable; 

iii. Proof of payment for sales/use tax remitted. 
(1) Proof of sales tax remitted to vendors is re-

quired and the Division will accept copies of canceled 
checks. A request for use of an alternative proof of 
payment must be requested in writing to the Sales and 
Use Tax Refund Section and written approval re-
ceived by the claimant prior to submission of such 
alternative proof of tax payment in support of the 
refund claim. Any approved alternate proof of pay-
ment must provide a trail between the documents 
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presented by use of notation, highlighting or other 
identification of the particular matching transactions. 

(2) Proof of use tax accrual and remittance is 
required and the Division will accept copies of de-
tailed journal entries or detailed listings previously 
prepared by the taxpayer in determining the use tax 
liability as reported on the ST-50 Quarterly Return, an 
ST-18 Use Tax Return, an ST-18B Annual Business 
Use Tax Return, or on the Gross Income Tax Indi-
vidual Return NJ-1040. Payment of use tax will be 
confirmed from Division records; 

iv. When the basis of a claim for refund is the 
receipt of an exemption certificate from the customer 
after the seller has remitted the tax on their ST-50 return, 
then copies of the following documents are required: 

(1) The exemption certificate; 

(2) The initial invoice showing the amount of tax 
billed; and 

(3) Credit memoranda or proof of repayment of 
the tax to the customer; and 

v. Amended quarterly returns are required for any 
period where the claim for refund results in the change 
of any of the figures previously reported. The amended 
return(s) should be filed online at the time of submitting 
a refund claim. 

4. Refund claims of Sales and Use Tax with 25 or more 
separate transactions or credit memoranda shall be filed 
with a computer spreadsheet (A-3730-SU-l). A computer 
spreadsheet is a computer program that arranges numerical 
and textual data into a table of rows and columns. The 
computer spreadsheet shall display information for each 
transaction that is included as the subject of the refund 
claim. 

i. The spreadsheet shall include, but is not limited 
to: 

(1) The names of vendor and customer; 

(2) The location of the transaction (for example, 
delivered to Pennsylvania, shipped by carrier or cus-
tomer pickup); 

(3) The invoice number; 

(4) The invoice date; 

(5) The item sold/purchased; 
(6) The amount of the sale/purchase subject to 

refund; 

(7) The amount of sales tax or use tax claimed for 
refund; and 

(8) A statement of the grounds for the claimed 
refund. 
ii. The computer spreadsheet should be edit-locked 

and, for the purposes of this section, the Division will 
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accept computer spreadsheets created with Excel or any 
other .xls file compatible computer spreadsheet applica-
tion. The computer spreadsheet shall be submitted with 
the refund claim on a compact disc or similar medium in 
common use. Receipt of a computer spreadsheet without 
simultaneous or prior filing of the form A-3730 does not 
constitute the filing of a claim for purposes of statute of 
limitations. 

(e) A taxpayer requesting a refund of a payment of an ad-
ditional assessment of Corporation Business Tax, Corporation 
Income Tax, Savings Institution Tax, Transfer Inheritance 
Tax, Estate Tax, Petroleum Gross Receipts Tax, Tobacco 
Products Wholesale Tax, Sales and Use Tax or Gross Income 
Tax pursuant to N.J.S.A. 54:49-14.b is required to use Form 
A-1730. 

(f) If there is no other established refund claim procedure 
or amended return for other State taxes paid in error, a Claim 
for Refund (Form A-3730) should be completed and sub-
mitted with a detailed explanation with supporting documen-
tation. 

(g) The refund claim shall set forth the taxpayer's name, 
address, identifying number, signature and a full narrative 
description of the claim. The narrative description shall set 
forth in detail each ground upon which a credit or refund is 
claimed and facts sufficient to apprise the Division of the 
exact basis thereof. Citations to relevant statutes, regulations 
and case law are not required but may be included if known. 
The statement of the grounds and facts shall be verified by a 
written declaration that it is made under the penalties of 
perjury. A refund claim must include documentation suffi-
cient to establish an overpayment that entitles the taxpayer to 
a refund. If a refund claim does not contain sufficient infor-
mation, the Division will provide the taxpayer with guidance 
on the information required to demonstrate an overpayment. 
If the taxpayer does not respond to the Division's request for 
documentation within 30 days of receipt of such guidance, the 
Division will deny the claim. The taxpayer may refile the 
claim, with documentation to substantiate the claim, within 
the applicable statute of limitations for filing refund claims, 
or file an appeal of the denial of the claim with the Confer-
ence and Appeals Branch within 90 days pursuant to N.J.S.A. 
54:49-18. Alternatively, the taxpayer may file a direct appeal 
to the Tax Court of New Jersey within 90 days pursuant to 
N.J.S.A. 54:32B-21 and R.8:4-1. 

Amended by R.1999 d.295, effective September 7, 1999. 
See: 31 N.J.R. 1583(a), 31 N.J.R. 2626(a). 

Added (f). 
Amended by R.2002 d.153, effective May 20, 2002. 
See: 33 N.J.R. 4083(a), 34 N.J.R. 1849(b). 

Added a new (e); recodified former (e) as (f) and inserted "other" pre-
ceding "established refund"; recodified former (f) as (g). 
Amended by R.2007 d.386, effective December 17, 2007. 
See: 39 N.J.R. 3728(a), 39 N.J.R. 5368(a). 

In the introductory paragraph of (d), inserted "(other than urban 
enterprise zone refunds)"; added ( d)3 and ( d)4; and in (g), substituted 
"for filing" for "on", "or the statute of limitations for the computation 
of' for "and" following "54A:9-8", "that are not paid within six months 
from the last date prescribed, or permitted by extension of time for filing 
the return, or within six months after the return is filed, whichever is 
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later, pursuant to" for "under" following "late refunds", and "the appli-
cable requirements of this section" for "this subsection". 
Amended by R.2011 d.194, effective July 18, 2011. 
See: 43 N.J.R. 609(a), 43 N.J.R. 1602(a). 

Rewrote (g). 

Case Notes 
Where supermarket customers asserted violations of the New Jersey 

Consumer Fraud Act (CPA), N.J.S.A. 56:8-1 through 56:8-20, with 
regard to supermarkets overcharging the customers for sales tax by cal-
culating the sales tax based on the regular price of the items purchased 
rather than on the reduced or discounted sales price actually charged for 
the items, the exclusive remedy available to the customers for a refund 
of any overpaid sales tax once the tax had been paid over to the Director 
was N.J.S.A. 54:32B-20(a), and therefore the customers' claims, in-
cluding those under the CPA, were dismissed. Kawa v. Wakefem Food 
Corp. Shoprite Supermarkets, Inc., 24 N.J. Tax 39, 2008 N.J. Tax 
LEXIS 8 (Tax Ct. 2008). 

Director of the Division of Taxation had exclusive jurisdiction as to 
the assessment, collection, and refund of any tax under the Sales and Use 
Tax Act, N.J.S.A. 54:32B-I through 54:32B-29, and N.J.S.A. 54:32B-18 
makes clear that vendors have the obligation to pay over any overpaid 
tax monies to the Director with their returns; the Director is then 
authorized to determine the amount of tax due and, upon proper ap-
plication, refund any tax erroneously, illegally, or unconstitutionally col-
lected, pursuant to N.J.S.A. 54:32B-20(a). Kawa v. Wakefem Food 
Corp. Shoprite Supermarkets, Inc., 24 N.J. Tax 39, 2008 N.J. Tax 
LEXIS 8 (Tax Ct. 2008). 

No evidence exists that, with the enactment ofN.J. Laws 2005, c. 126, 
the New Jersey Legislature intended to create or permit a common law 
cause of action or an action under the New Jersey Consumer Fraud Act, 
N.J.S.A. 56:8-1 through 56:8-20, where tax has already been paid over 
to the Director of the Division of Taxation. N.J.S.A. 54:32B-20(c) is 
intended only to add a provision requiring written notice to a seller in 
connection with the only refund claim that can be made against a seller 
under existing law, that is, where a refund is claimed prior to the seller's 
report to and remittance of the tax to the Director. Kawa v. Wakefem 
Food Corp. Shoprite Supermarkets, Inc., 24 N.J. Tax 39, 2008 N.J. Tax 
LEXIS 8 (Tax Ct. 2008). 

18:2-5.9 Interest on overpayments 

(a) For tax paid with respect to reports or returns due on 
and after January 1, 1994, interest shall be allowed and paid 
on overpayments of tax at a rate determined by the Director 
to be equal to the prime rate, determined for each month or 
fraction thereof, compounded annually at the end of each 
calendar year, from the date that such interest commences to 
accrue to the date of the refund. "The date of the refund" shall 
be deemed the date set forth on the check or the documents 
authorizing electronic funds transfer (EFT). If interest must 
be paid, it will be calculated to accrue from the later of the 
date of the filing of a refund claim, the date the tax is paid, or 
the due date of the return. No interest shall be allowed or paid 
on an overpayment of less than one dollar; or on an overpay-
ment refunded within six months after the last date pre-
scribed, or permitted by extension of time, for filing the re-
turn; or within six months after the return is filed, whichever 
is later. Interest will not be paid on overpayments where the 
taxpayer has requested that the overpayment be applied to the 
following year's tax liability. 

(b) No interest will be paid on a refund of an overpayment 
issued pursuant to N.J.S.A. 54:49-16 unless and until six 
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months after the taxpayer files a claim for refund. See 
N.J.A.C. 18:35-1.27. 

Example 1: Corporation Business Tax Return ( calendar year 
taxpayer) 

Due Date: 
Postmarked: 
Return with overpayment received 

by the Division of Taxation: 

April 15 
March 2 

March 12 

A refund of overpaid taxes would accrue interest if not 
refunded by October 15 ( six months after the due date of the 
return, April 15). 

Example 2: Corporation Business Tax Return (calendar year 
taxpayer) 

Due Date: 
Return and overpayment (unknown to 

taxpayer at time return was filed) 
received by Division of Taxation: 

Claim for refund received by Division 
of Taxation: 

April 15 

April 15 

May 1 

Interest would accrue on an overpayment not refunded by 
November 1 (six months after the claim for refund date of 
May 1). 

Example 3: Same as above, except no claim filed. The Divi-
sion of Taxation discovers the overpayment within two years 
of payment. No interest is due on the refund of the overpaid 
tax. 

( c) No interest shall be paid on a refund of an overpayment 
unless the claim for refund or amended return contains: 

1. The taxpayer's name, address, and identifying num-
ber and the required signatures; and 

2. Sufficient information (whether on the refund claim, 
amended return and necessary attachments) to permit the 
verification of the claim, including a full narrative descrip-
tion of the basis for the claim. (See also N.J.A.C. 18:2-5.8, 
Refund claim procedures.) 

Amended by R.1999 d.295, effective September 7, 1999. 
See: 31 N.J.R. 1583(a), 31 N.J.R. 2626(a). 

Added (c). 

18:2-5.10 Separate claims required 

For claims accruing on or after July 1, 1993, each taxpayer 
shall file a separate refund claim. A refund claim on behalf of 
a class is not permitted. 

SUBCHAPTER 6. CONFIDENTIALITY AND 
DISCLOSURE 

18:2-6.1 Records confidential 

18:2-7.1 

(a) Division of Taxation records and files are confidential 
and privileged. 

(b) Division officers and employees, former Division of-
ficers and employees, any Division employee engaged in the 
custody or administration of Division records, and any person 
who may have secured information from Division records, 
may not divulge, disclose or use for their own personal ad-
vantage any information obtained from Division records, 
from the examination or inspection of the property of any 
person, or any copy of a federal return or federal return in-
formation required to be attached to or included in any New 
Jersey return. 

( c) The Division of Taxation is not required to produce 
any records or files for inspection of any person or use in any 
action or proceeding except when the records or files are 
shown to be directly involved in an action or proceeding 
under the State Tax Uniform Procedure Law, N.J.S.A. 54:48-
1 et seq. or other State tax law, or where the determination of 
an action or proceeding will affect the validity or amount of 
State claims for taxes, or any lawful proceeding for the 
investigation and prosecution of violations of the criminal 
provisions of the State. Tax Uniform Procedure Law or other 
State tax law. 

(d) Violation of these provisions is a crime of the fourth 
degree. 

( e) Requests for information from Division records, in-
cluding requests for information pursuant to N.J.S.A. 54:50-9, 
should be directed to the Division of Taxation Office of Chief 
of Staff. 

SUBCHAPTER 7. RECORDKEEPING AND RETENTION 
REQUIREMENTS 

18:2-7.1 Purpose 

The purpose of this subchapter is to define the require-
ments imposed on taxpayers for the maintenance and re-
tention of books, records, and other sources of information 
where all or a part of the taxpayer's records are received, 
created, maintained or generated through various computer, 
electronic and imaging processes and systems. 
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18:2-7.2 Definitions 

For purposes of this subchapter, the following terms shall 
be defined as follows: 

"Database management system" means a software system 
that controls, relates, retrieves, and provides accessibility to 
data stored in a database. 

"Electronic data interchange" or "EDI technology" means 
the computer-to-computer exchange of business transactions 
in a standardized structured electronic format. 

"Hard-copy" means any documents, records, reports or 
other data printed on paper. 

"Machine-sensible record" means a collection of related 
information in an electronic format. Machine-sensible records 
do not include hard-copy records that are created or recorded 
on paper or stored in or by an imaging system such as 
microfilm, microfiche, or storage-only imaging systems. 

"Storage-only imaging system" means a system of com-
puter hardware and software that provides for the storage, 
retention and retrieval of documents originally created on 
paper. It does not include any system, or part of a system, that 
manipulates or processes any information or data contained 
on the document in any manner other than to reproduce the 
document in hard copy or as an optical image. 

"Taxpayer" as used in the subchapter means any person 
owing or liable to pay any State tax or any person deemed by 
the Director to be so owing or liable. 

18:2-7.3 Recordkeeping requirements-general 

(a) A taxpayer shall maintain all records that are necessary 
to a determination of the correct tax liability. All required 
records shall be made available on request by the Director or 
his or her authorized representatives. Such records shall 
include, but not be necessarily limited to, books of account, 
invoices, sales receipts or other documents required to be 
maintained by any specific tax statute or regulation of this 
State. 

(b) If a taxpayer retains records required to be retained 
under this section in both machine-sensible and hard-copy 
formats, the taxpayer shall make the records available to the 
Director in machine-sensible format upon request of the 
Director. 

(c) If the machine-sensible or hard-copy records of the 
taxpayer are determined to be incorrect or insufficient, the 
return(s) filed on the basis of the information obtained from 
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such records may be deemed to be incorrect or insufficient 
and the Director may determine the amount of tax due the 
State by using any information available, whether from the 
taxpayer's place of business or from any other source. 

(d) Nothing in this section shall be construed to prohibit a 
taxpayer from demonstrating tax compliance with traditional 
hard-copy documents or reproductions thereof, in whole or in 
part, whether or not such taxpayer also has retained or has the 
capability to retain records on electronic or other storage 
media in accordance with this regulation. However, this sub-
section shall not relieve the taxpayer of the obligation to 
comply with (b) above. 

18:2-7.4 Recordkeeping requirements-machine-
sensible records 

(a) General requirements pertaining to machine-sensible 
records are as follows: 

1. Machine-sensible records used to establish tax com-
pliance shall contain sufficient transaction-level detail in-
formation so that the details underlying the machine-
sensible records can be identified and made available to the 
Director upon request. A taxpayer has discretion to discard 
duplicate records and redundant information provided its 
responsibilities under this section are met. 

2. At the time of an examination, the retained records 
shall be capable of being retrieved and converted to a 
standard record format. 

3. Taxpayers are not required to construct machine-
sensible records other than those created in the ordinary 
course of business. A taxpayer who does not create the 
electronic equivalent of a traditional paper document in the 
ordinary course of business is not required to construct 
such a record for tax purposes. 

(b) Electronic data interchange requirements are as fol-
lows: 

1. Where a taxpayer uses electronic data interchange 
processes and technology, the level of record detail, in 
combination with other records related to the transactions, 
shall be equivalent to that contained in an acceptable paper 
record. For example, the retained records shall contain such 
information as vendor name, invoice date, product descrip-
tion, quantity purchased, price, amount of tax, indication of 
tax status, shipping detail, etc. Codes may be used to 
identify some or all of the data elements, provided that the 
taxpayer provides a method which allows the Director to 
interpret the coded information. 
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2. The taxpayer may capture the information necessary 
to satisfy (b) l above at any level within the accounting 
system and need not retain the original EDI transaction· 
records provided the audit trail, authenticity, and integrity 
of the retained records can be established. · 

18:2-7.8 

18:2-7.5 Records maintenance requirements 
. ' . 

The taxpayer's computer hardware or software shall accom-
modate the extraction and conversion of retained machine-
sensible records. 

Example: A taxpayer using electronic data interchange 18:2-7.6 Access· to machine-sensible records 
technology receives electronic invoices from its suppliers. 
The taxpayer· decides to retain the invoice data fro_m com- (a)· The manner in which the Director is provided access to 
pleted and verified EDI transactions in its accounts payable ... machine-sensible recorcls as required in N.J.f\.C. 18:2-7.3(b) 
system rather than to retain the EDI transactions themselves. may . be satisfied through a variety of means that shall take 
Since neither the EDI transaction nor· the accounts payable into account a taxpayer's facts and circumstances through 
system captures information from the invoice pertaining to consultati<~n with the taxpayer.· · · · 
product description and vendor name (that is, they contain (b) Access pursuant fo (a) above shall be provided in ~ne 
only codes for that information), the taxpayer shall also retain or more of the following manners: · · · · · 
other records, such as its vendor master file and product code 
description lists and makes them available to the Director. In L The taxpayer may arrange to provide the Director 
this example, the taxpayer need not retain its EDI transaction with the hardware, software and personnel resources to 
for tax purposes. · . access the machine~sensible records; · 

(c) Electronic data processing accounting systems require- 2. The taxpayer may arrange for a third party to 
ments are as follows: provide the hardware, software and personnel resources 

1. The requirements for an electronic data processing 
accounting system shall be similar to that of a manual ac-
counting system, in that an adequately designed accounting. 
system shall incorporate methods and records that will . 
satisfy the requirements of this subchapter. 

(d) Business process information requirements are as fol-
lows: · 

1. Upon the request of the Director, the taxpayer shall 
provide a description of the business process· that created 
the retained electronic records. Such description shall ' 
include the relationship between the electronic record_s and 
the tax . documents prepared by the taxpayer and the 
measures employed to ensure the integrity of the records. 

2. The taxpayer shall be capable of demonstrating: 

i. The functions bemg performed as they relate to 
the flow of data through the system; · 

ii. The internal controls used to ensure accurate and · 
reliable processing; and 

iii. The internal controls used to prevent i.mauthor:-
ized addition, alteration, or deletion of retained records. 

3. The following specific documentation is required for 
machine-sensible records . retained pursuant to this sub-
chapter: 

i. Record formats or layouts; 

ii. Field definitions (including the meaning of all 
codes used to represent information); 

iii. File. descriptions (for example, data set name); 
and 

iv. Detailed charts of accounts and. account descrip-
tions. 

· necessary to access the machine-sensible records; 

•3. The taxpayer may convert the machine-sensible rec-
ords to a standard record format specified by the Director, 
including copies of files, on a magnetic medium that is 
agreed to by the Director; and/ or 

4. The taxpayer and the Director may agree on other 
means of providing access to the machine-sensible records. 

18:2-7.7 Taxpayer responsibility and discrdionary 
authority · 

(a) In conjunction with meeting the requirements of 
N.J.A.C. 18:2-7.4, a taxpayer may create files solely for the 
use of the Director. For example, if a data base management 
system is used, it is consistent with this section for the tax-
payer to create and retain a file that contains the transaction-
level detail from the. data base management ·system and that 
meets. the requirements of N.J.A.C. 18:2-7.4- The taxpayer 
shall qocument the process that created the separate file to 
show the relationship between that file and the original 
records as required by N.J.A.C. 18:2-7.6{d). 

(b) A taxpayer may contract with a third party to· provide 
_ custod;ial or management services of the records. Such a 
. contract shall not relieve the taxpayer of its responsibilities 
under this subchapter. · 

18:2-7.8 Alternative storage media 

(a) For purposes of storage and retention, taxpayer may 
convert hard-copy documents received or produced in the 
normal course of business and required to be retained under 
this subchapter to microfilm, microfiche or other storage-only 
imaging systems and may discard· the original hard-copy 

. documents, provided the conditions of this section are met. 
Documents which may be stored on these media include, but 
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are not limited to, general books of account, journals, voucher 
registers, general and subsidiary ledgers, and supporting 
records of details, such as sale invoices, purchase invoices, 
exemption certificates, and credit memoranda. 

(b) Microfilm, microfiche and other storage-only imaging 
systems shall meet the following requirements: 

1. Documentation establishing the procedures for 
converting the hard-copy documents to microfilm, micro-
fiche or other storage-only imaging system shall be main-
tained and made available on request. Such documentation 
shall, at a minimum, contain a sufficient description to al-
low an original document to be followed through the con-
version system as well as internal procedures established 
for inspection and quality assurance. 

2. Procedures shall be established for the effective 
identification, processing, storage and preservation of the 
stored documents and for making them available for the 
period they are required to be retained under N.J.A.C. 
18:2-7.10. 

3. Upon request by the Director, a taxpayer shall provide 
facilities and equipment for reading, locating, and repro-
ducing any documents maintained on microfilm, microfiche 
or other storage-only imaging system. 

4. When displayed on such equipment or reproduced 
on paper, the documents shall exhibit a high degree of 
durability and legibility. 

5. All data stored on microfilm, microfiche or other 
storage-only imaging systems shall be maintained and 
arranged in a manner that permits the location of any 
particular record. · 

18:2-7.9 Effect on hard-copy recordkeeping 
requirements 

(a) Except as otherwise provided in this section, the 
provisions of this subchapter do not reHeve taxpayers of the 
responsibility to retain hard-copy records that are created or 

· received in the ordinary course of business as required by 
existing law and regulations. Hard-copy records may be 
retained on a recordkeeping medium as provided in N.J.A.C. 
18:2-7.8. 

(b) If hard-copy records are not produced or received in 
the ordinary course of transacting business (for example, 
when the taxpayer uses electronic data interchange tech-
nology), such hard-copy records need not be created. 

( c) Hard-copy records generated at the time of a credit or 
debit card transaction shall be · retained unless all the details 
necessary to determine correct tax liability relating to this 
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transaction are subsequently received· and retained by the 
taxpayer in accordance with this subchapter. Such details 
include those listed in N .J .A. C. 18 :2-7.4(b) l. 

(d) Nothing in this section shall prevent the Director from 
requesting hard-copy printouts in lieu of retained machine-
sensible records at the time of examination. 

18:2-7.10 Records retention time period 

See the statute and/or regulations of specific tax laws for 
applicable records retention requirements. 

18:2-7.11 Corporations 

(a) Corporations are required to maintain all records used 
to determine their tax liabilities and such other records as the 
Director of the Division of Taxation may require, pursuant to 
N.J.S.A. 54:l0A-14.1. Corporations that are required to col-
lect Sales and Use Tax shall keep records of every purchase, 
purchase for lease, sale or amusement charge or occupancy of 
all amounts paid, charged or due thereon pursuant to N.J.S.A. 
54:32B-16, including contemporaneous sales records, such as 
cash register tapes and journals, sales slips, invoices, receipts 
or memoranda of price (see N.J.A.C. 18:24-2). Corporations 
that operate primarily on a cash basis and that deal primarily 
in cash purchases and sales, including, but not limited to, 
family-owned restaurant corporations, must maintain suffi-
cient records for the determination of the corporation's 
Corporation Business Tax and Sales and Use Tax liabilities. 

(b) If a corporation has not maintained records adequate to 
classify the corporation's income for purposes of establishing 
tax liabilities, the Division· may make an audit determination 
that certain amounts of unreported income have been 
distributed to shareholders of the corporation, in the form of 
salary or dividends. Amounts that cannot be identified as 
arising from some aspect of the operations of the business will 
first be deemed to have been distributed to the shareholders as 
reasonable salary, and includable in the income of the 
shareholders for purposes of the Gross Income Tax pursuant to 
N.J.S.A. 54A:5-la. Amounts beyond salary will be deemed to 
have been distributed to the shareholders as a dividend, and 
includable in the income of the shareholders for purposes of the 
Gross Income Tax pursuant to N.J.S.A. 54A:5-1£ The Division 
will utilize commonly accepted accounting audit practices to 
make these determinations. Examples of commonly accepted 
accounting audit practices are comparisons with other similarly 
situated businesses. and analyses of. information provided by 
vendors to the business. · 

New Rule, R.2010 d.202, effective September 20, 2010. 
See: 42 N.J.R. 901(a), 42 N.J.R. 2273(a). 
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SUBCHAPTER 8. SET-OFF OF STATE VENDOR TAX 
DEBT 

18:2-8.1 Definitions 

As used in this subchapter, the following words shall have 
the following meanings: 

"Set-off' shall mean a reduction in the contract payment 
due to a vendor by the amount of that vendor's State tax 
indebtedness or, in the case of a vendor-partnership or 
vendor-S corporation, by the amount of State tax indebted-
ness of any member-partner or shareholder of the partnership 
or S corporation, respectively. 

"State" shall mean the State of New Jersey, including the 
executive, legislative and judicial branches, or any agencies 
or instrumentalities of the State of New Jersey. 

18:2-8.2 

"State tax" shall mean any tax imposed by Titles 54 and 
54A of New Jersey Statutes, on individuals or business 
entities, and collected by the Division of Taxation. 

"Taxpayer" shall mean any vendor who is required to pay 
or remit a State tax, or, when the vendor is a partnership or S 
corporation, any partner or shareholder of the vendor-entity 
who is required to pay or remit a State tax. 

"Vendor" shall mean any individual or entity under con-
tract to provide goods or services to the State, or under 
contract for construction projects of the State. 

18:2-8.2 Set-off of tax debts against contract payments 
due to vendors 

(a) The Division of Taxation may seek to set off all or part 
of a contract payment due to a State vendor in order to satisfy 
a tax indebtedness owed to the State whenever: 
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1. The vendor is under contract to provide goods or 
services or engage in a construction project for the State of 
New Jersey, or any of its branches, or any of its agencies or 
instrumentalities; 

2. The vendor is entitled to payment from the State for 
such goods, services or construction project; and 

3. The vendor is indebted for any State tax, or, where 
the vendor is a partnership or S-corporation, any partner or 
shareholder of the vendor-entity is indebted for such tax. 

18:2-8.3 Time for initiating set-off procedure 

(a) The Division of Taxation may initiate procedures to set 
off the tax debt of a specific vendor upon the expiration of 90 
days after either: 

1. The issuance by the Division of a notice and demand 
for payment of any State tax owed by the taxpayer; or 

2. The issuance by the Division of a final determination 
on any protest filed by the taxpayer against an assessment 
or fmal audit determination. 

18:2-8.4 Set-off of tax liability of a member of a 
partnership or S corporation under contract 
with State 

When a partnership or an S corporation is a vendor, the 
Division may also seek to reduce the contract payment due to 
that vendor by the amount of the State tax indebtedness of 
any of that vendor's partners or shareholders. The amount set 
off shall not exceed the individual partner's or shareholder's 
proportionate share of the contract payment due to the 
vendor-partnership or vendor-S corporation. 

Example 1: A vendor-partnership earns $10,000 providing 
consulting services to the State. The partnership has two 
equal partners, one of whom has a $100.00 gross income tax 
debt. 

The debtor-partner's share of the contract payment due to 
the vendor-partnership is $5,000. However the partner's tax 
debt is only $100.00. Since the individual's tax debt 
($100.00) does not exceed his proportionate one-half share of 
the contract payment ($5,000), the contract payment will be 
set off by the full $100.00 debt owed by the debtor-partner. 

The vendor-partnership will receive a $9,900 contract 
payment. The debtor partner's gross income tax debt will be 
satisfied through the set-off. 

Example 2: A vendor-S corporation earns $10,000 
providing electrician services to the State. The S corporation 
has 10 equal shareholders, one of whom has a $10,000 gross 
income tax debt. 

The debtor-shareholder's one-tenth proportionate share of 
the $10,000 contract payment is $1,000. Therefore, although 
his individual tax debt is $10,000, the portion of that tax debt 
that can be used to offset the contract payment due to the full 
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S corporation is limited to $1,000, that is, the debtor-share-
holder's proportionate share of the contract payment. 

The vendor-S corporation will receive a contract payment 
of $9,000. The debtor-shareholder will have a remaining 
gross income tax indebtedness of$9,000. 

18:2-8.5 Notice of set-off 

(a) The Division shall give notice both to the vendor, and 
to the taxpayer, if the taxpayer is a partner or shareholder of 
the vendor-entity, as soon as the Division takes set-off action 
under this chapter. 

(b) The notice shall: 

1. Specify the contract payment due to the vendor that 
is being sent to the Division of Taxation to offset the 
taxpayer's tax debt; and 

2. Provide the vendor with an opportunity to protest the 
set-off action by filing a written protest within 30 days of 
the date of the notice. 

( c) A written protest shall conform to the requirements 
N.J.A.C. 18:1-1.8. 

( d) The filing of a protest shall not stay the collection of 
the indebtedness. 

SUBCHAPTER 9. SALE OF TAX INDEBTEDNESS 

18:2-9.1 Time for sale of indebtedness 

(a) The State Treasurer is authorized to sell, transfer, or 
assign all right, title, and interest in any State tax indebted-
ness only when the following conditions have been satisfied: 

1. The underlying State tax indebtedness is fixed and 
final and not subject to protest or appeal pursuant to the 
State Tax Uniform Procedure Law or the New Jersey Gross 
Income Tax Act; and 

2. A certificate of debt stating the amount of the 
indebtedness has been filed with the Clerk of the Superior 
Court. 

18:2-9.2 Bidding and sale procedures 

(a) Public advertisement for bids and sale of tax indebted-
ness to bidders shall be conducted by the Division of Property 
Management and Construction, which has been designated by 
the Treasurer to carry out the Treasurer's responsibilities 
pursuant to N.J.S.A. 54:50-30. 

(b) Pursuant to and consistent with the authority granted 
by N.J.S.A. 54:30-35 and 54:30-29b, the Director of the 
Division of Taxation shall have the right to approve any 
specifications and invitations for bids and any forms of 
contract drafted by the Treasurer's designee pursuant to this 
section. 
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18:2-9.3 Disclosure to purchaser of tax indebtedness 

Notwithstanding the provisions of N.J.S.A. 54:50-8, pur-
suant to N.J.S.A. 54:50-32 the Director of the Division of 
Taxation may provide a purchaser, transferee or assignee of a 
taxpayer's indebtedness with all information contained in the 
certificate of debt and with any additional information the 
Director deems necessary in order for the purchaser to collect· 
the indebtedness represented by the certificate. However, the 
Director may not make any disclosure to the purchaser, 
transferee or assignee of the indebtedness that would violate 
the provisions of26 U.S.C. § 6103(a). 

18:2-9.4 Protest or appeal from sale of tax indebtedness 

(a) A protest to the Director or an appeal to the Tax Court 
from the sale of tax indebtedness may be brought only on the 
ground that the underlying indebtedness was not fixed and 
final at the time of the sale, or that there was a technical 
ministerial error in the certificate of debt, including, but not 
limited to, incorrect identification of taxpayer, insufficient 
notice of certificate of debt, incorrect calculation of unpaid 
balance of a debt paid in part or in full. 

(b) A taxpayer who challenges the underlying indebted-
ness after the tax debt has been sold has the burden of proving 
by clear and convincing evidence that the State's claim was 
not fixed and final at the time of sale. 

(c) In any appeal by a taxpayer to the Tax Court challeng-
ing the underlying tax indebtedness, made pursuant to 
N.J.S.A. 54:50-29 et seq., the Director of the Division of 
Taxation shall be the primary party in interest, and the 
purchaser of the lien shall also be joined with the Director as 
a defendant. Such challenge shall first have been brought to 
the Director by protest under N.J.S.A. 54:49-18, in which 
protest the purchaser shall also have been joined. 

(d) Notwithstanding the purchaser's joinder in any action 
or proceeding brought to challenge the underlying indebted-
ness, the Director shall have the sole authority to determine, 
in the case of a protest, and advocate, in the case of an appeal, 
whether the matter is fixed and final, whether the certificate 
of debt is correct and properly entered, and whether and to 
what extent any relief should be afforded to the taxpayer. 

SUBCHAPTER 10. TAX CLEARANCE FOR BUSINESS 
ASSISTANCE AND INCENTIVES 

18:2-10.1 Purpose and scope 

(a) This section describes the procedure for the application 
and issuance of a Tax Clearance Certificate by the Director of 
the Division of Taxation as evidence that all State taxes, pen-
alties, interests and fees have been paid or provided for, 
which is required prior to an award of business assistance or 
incentive by a department or agency of the State government, 
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including independent authorities and instrumentalities of the 
State. 

(b) The procedures provided within this subchapter, in-
cluding the fees that are imposed, only apply in relation to a 
request by a person or business entity applying for tax clear-
ance in order to benefit from business assistance or incentives 
offered by a New Jersey department or agency including 
independent authorities and instrumentalities of the State as 
defmed in N.J.A.C. 18:2-10.2. These rules, including the im-
position of an application filing fee of $75.00 and an 
expedited processing fee of $200.00, are separate and distinct 
from any other tax clearance procedures that may be estab-
lished in other provisions of New Jersey law or within other 
sections of the New Jersey Administrative Code. 

18:2-10.2 Definitions 

The following words and terms, when used in this section, 
have the following meanings unless the context clearly indi-
cates otherwise: 

"Business assistance or incentive" means monetary or 
financial assistance in any form, other than a tax credit or tax 
exemption pursuant to a claim made on a tax return filed with 
the Division of Taxation in the Department of the Treasury, 

-'iricluding, but not limited to, a grant, loan, loan guarantee, or 
other monetary or financial benefit awarded to a person by a 
department or agency of the State government, including in-
dependent authorities and instrumentalities of the State to 
assist the person or business entity in the conduct or operation 
of a business, occupation, trade or profession in the State, in 
connection with the following programs: 

1. Business employment incentive program established 
pursuant to P.L. 1996, c. 26 (N.J.S.A. 34:lB-124 et al.); 

2. The business retention and relocation program estab-
lished pursuant to P.L. 1996, c. 25 (N.J.S.A. 34:lB-112 et 
seq.); 

3. The customized training services provided pursuant 
to section 5 of P.L. 1992, c. 43 (N.J.S.A. 34.15D-5); 

4. The business, commercial and industrial components 
of the clean energy program administered by the Board of 
Public Utilities; 

5. The business grant, loan, and loan guarantee pro-
grams administered by: 

i. The Economic Development Authority; 

ii. The Housing and Mortgage Finance Authority; 
and 

iii. The Casino Reinvestment Development Author-
ity; 

6. The science and technology grants provided by or 
through the New Jersey Commission on Science and Tech-
nology; and 
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7. Any other similar State program that confers a sig-
nificant monetary or financial benefit upon a business or 
businesses, as prescribed by the State Treasurer pursuant to 
rules promulgated pursuant to the Administrative Pro-
cedure Act, P.L. 1968, c. 140 (N.J.S.A. 52:lB-1 et seq.). 

"Business entity" means a person as referenced in P .L. 
2007, c. 101 (N.J.S.A. 54:50-39), corporation, partnership or 
limited liability company, or sole proprietor, whether organ-
ized under the laws of this State or under the laws of any 
other state or foreign jurisdiction, which is subject to taxation 
under any state tax law. All persons and business entities 
must be registered to operate a business, occupation, trade or 
profession in this State. 

"Taxes" means all reports, returns, documents, taxes, fees, 
penalties, interest and costs required under any tax law of the 
State of New Jersey which are required to be paid or remitted 
to or collectible by the Director. 

18:2-10.3 Requirements for Tax Clearance Certificate 

(a) The person or business entity applying for business as-
sistance or incentive shall . apply to the Director for a Tax 
Clearance Certificate and provide the information necessary 
for the Director to make a determination that the applicant is 
compliant with New Jersey tax laws and has satisfied all 
requirements for filing State tax and information returns, and 
for paying State taxes for which the applicant has been liable 
as a taxpayer or collector of tax. 

(b) A Tax Clearance Certificate may be issued when the 
following has occurred: 

1. An Application for Tax Clearance Certificate has 
been completed and submitted along with a nonrefundable 
fee of either $75.00 or $200.00, as appropriate; 

2. The applicant taxpayer's account and the accounts of 
related entities (for example, subsidiaries, officers, part-
ners) that will directly benefit from the assistance requested. 
have been reviewed to determine tax compliance; and 

3. All taxes and reports required by the applicant tax-
payer or related entities are current. 

18:2-10.4 Application for Tax Clearance Certificate 

(a) A completed application form requires applicant in-
formation including name, business location and mailing 
address, New Jersey tax registration number, business type, 
names and addresses of officers or partners and related entities 
that will benefit from the assistance; and information about the 
agency issuing the assistance or incentives including agency 
name, the name of the assistance program applied for, and 
agency contact information. A signed certification is required 
by an authorized representative. The application may be down-
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loaded from the following web site address: http://www.state. 
nj. us/treasury/taxation/pdf1/busasstTaxClear.pdf. 

(b) The application must be properly completed and sub-
mitted to the Division of Taxation accompanied by a statutory 
fee of $75.00, or an expedited fee of $200.00. All fees related 
to the application must be paid with the initial Application for 
Tax Clearance Certificate in the form of a check or money or-
der payable to the "State of New Jersey" or by electronic 
means, if the Director deems electronic means are appro-
priate. 

1. Each application is specific to a particular agency or 
department's business assistance or incentive program. 
Each certificate is dated and becomes null and void 90 days 
after the issue date unless a renewal is requested. 

2. A Tax Clearance Certificate that is issued to satisfy 
an application for an award of business assistance or in-
centive by a State agency or department may be renewed 
an additional three times within a 365-day period. 

3. No additional fee is required for the renewal of a 
certificate for the same agency or department assistance or 
incentive program that is requested within a 365-day peri-
od. 

4. Any fees paid in conjunction with this application 
process are nonrefundable. 

18:2-10.5 Interim Tax Clearance Certificate 

(a) If the Director determines that the person or business 
entity has not filed all of the required tax and information 
returns or has not paid all tax, penalties, interest, or fees due, 
the Director shall issue a notice of delinquency or deficiency 
listing unfiled returns or balances due. The Director may 
require a person to resolve all delinquencies and deficiencies 
before a Tax Clearance Certificate is issued, or upon review 
of the total circumstances, the Director may issue an Interim 
Tax Clearance Certificate if it has been established to the 
satisfaction of the Director that the person or entity will re-
solve all such delinquencies or deficiencies within a specified 
time period. 

1. The issuance of an Interim Tax Clearance Certificate 
is solely at the discretion of the Director based upon the 
receipt and confirmation of information that will allow the 
Director to determine that it is in the best economic interest 
of the State to allow the applicant to be granted the 
assistance or incentive it is applying for prior to receiving 
tax clearance so as not to impede economic commerce. 

2. Prior to an interim certificate being issued to an ap-
plicant who may have tax issues to resolve, the Director 
shall determine and demand a pre-payment of tax liabilities 
to be held in escrow. 
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18:2-10.6 No waiver of authority to resolve tax matters 

The issuance of a regular or an interim Tax Clearance Cer-
tificate shall not constitute a waiver of authority to demand 
resolution of all deficiencies and delinquencies and shall not 
prevent further audit or the assessment of additional taxes, 
penalties, interest, fees or costs as may be provided by law. 

Supp. 9-21-09 

TREASURY-TAXATION 

18:2-10.7 No additional appeal rights 

There is no additional right to protest or appeal the State 
tax indebtedness, filing deficiency, or penalties created for 
any person or business entity that applies for tax clearance 
pursuant to the provisions within this subchapter. 
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