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PREFACE

The management of water resources is a difficult subject
to divide into independent categories. The origins of this study
may be traced to concern over the possibility that pools of stag-
nant water had facilitated the breeding of encephalitis-carrying
mosquitos. .But the consideration of legal means for eliminating
such stagnant water almost inevitably led to consideration of many
other features of surface water control. The resulting study
encompasses an analysis both of the competing objectives of water
resource management and of the administrative and legal framework
within which they may be accommodated.

Part I of the report contains three chapters describing
and analyzing the current situation in water control legislation
and administration. Part II, printed separately, contains the
final two chapters, Whlch include the recommendatlons made as a
part of the study.

The study was made p0551b1e by grants from the New Jersey
Departments of Conservation and Economic Development and of Health,
and from the New Jersey Water Resources Research Institute.

Ernest C. Reock, Jro, Director
Bureau of Government Research
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Chapter I
FRAMEWORK FOR
A WATER POLICY

RN A.,’
‘GENESI1S OF THE,REPORT7

, This study is the culmlnatlon of a long series of events.,
In the narrowest sense, it is a response to a public health crisis--
the outbreaks of encephalitis in the 1950's and 1960's, directly
related to the existence of stagnant and often polluted surface
water providing breeding places for. mosquitoes. :

‘This crisis gave rise to at least two kinds of questions.
 The first questions which arose involved the functions to be per-
formed to alleviate the problem. The immediate response was the
. spraying of actual and potential breeding places, often indis-
criminately. The need for effective public action, not only to
control such conditions but to prevent them from happening, soon
was recognized. : .

A Second series of questions involved the authority of
.private persons and public agencies to deal with these problems
and how they were organized to do so. The governmental problem
encompasses a number of elements: (a) the lack of full knowledge
concerning which agencies have authority to act; (b) the inade- ‘
- quacy of that authority; (c) the unwillingness of certain agencies
to exercise the authority that they do have; and (d) the lack of
some rdational framework for the coordination of the many agencies
involved or which could be 1nvolved in the undertaking of perti-
nent programs. :

, In October 1959, the Governor s Committee on Disease
Control was appointed to consider these questions. The Committee
determined that there was a need to study the whole problem of
drainage and flood control in relation to public health and the -
control of mosquito-borne disease. It assigned this task to a
subcommittee, the Joint Committee on Drainage, which was to formu-
late proposals based on its findings. In 1963 the Joint Committee
requested the Bureau-of Government Research to undertake a study
of the problems of drainage. Pursuant to a planning grant from

1
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the Federal Government under Section 701 of the Housing Act of
1954, a full-scale effort began in February 1964,

B. )
THE FORMULATION OF BASIC POLICY GOALS

1, A;location of Resources

Governmental agencies allocate resources and values.
Water control policies involve the allocation of at least two
natural resources -- land and water. In addition, all public
policies involve: human resources; their protection and facili-
- tation; and economic resources, involving the public and private
economic sectors, . Resources are scarce and valuable generally..
Thus, a task involved in public policy is to develop criteria and
priorities as to th%ir allocation.

‘This task as it pertains to the control of water is made

- difficult because it must be undertaken in a complex and dynamic

environment. First, there are varying natural and climatic condi-
tions. There are variations in the absorptive capacities of soils
and in the terrain of land in various parts of the State. There
‘are variations in weather conditions -- from time to time, normal
dry weather, storms of different intensities, flood flows of dif-
ferent heights and velocities, or drought may prevail, Second,

- interacting with these conditions and often accelerating their
impact are developmental patterns. In New Jersey rapid urbaniza-
tion often results in situations of too much or too little water:
too much when full use of land area :is inhibited by excessive
water levels or flows; too little when water storage areas are
depleted or polluted, thus being unable to meet increasing water
demands. o '

Crisis situations arise as a result of this interaction
shifting short-term priorities and temporarily transforming con-
ceptions of self-interest and the '"public interest." Government
agencies respond in refractory ways often to incompatible pres-
.sures., Generally, with regard to water control, government in New
Jersey is decentralized and underfinanced, with little rationality
as to the distribution of functions among various governmental
levels and to the alloecation of economic burdens among various
segments of the population.



2. A Statement of Basic Policy Goals

Public policy is formulated to achieve specified goals and
values. For the purposes of this report, policy goals have been
considered on a number of levels, . First, there are basic goals
which apply generally to water management in an urban state.
Second, there are instrumental goals connected with various as-
pects of water policy which are designed to achieve the basic
goals, Furthermore, goals may be of different types:. they may
pertain to human environment; they may pertain to the developmental
patterns of the State; they may pertain to the structure and proc-
esses of government.

Often these goals are pursued in varying degrees simul-
taneously. They are not exclusive nor necessarily incompatible.
However, if any are emphasized disproportionately they may con-
flict with the achievement of one or more of the others. To
indicate their complementarity and to anticipate conflicts, it
will be helpful first to inventory the basic goals., In this way
the place of water control programs can be seen in the broad con-
text within which they operate.

Environmental Goals:

1. The protection of human 11fe, safety, healtbl,comfort and
convenience.

Developmental Goals:

"2, The fecilitafion of the full and effective use of land
areas.

a. Industr1al commercial uses.
b. Residential uses.
c. Agricultural uses.
d. Recreational uses.

)

3. The facilitation of the full and effective use of water
' resources. :

a. Consumptlve'or withdrawal uses‘ for residential;
N 1ndustr1a1 commercial; and agricultural purposes.

b.  Flow uses: ' disposal of wastes‘ assimiletion of pol-
luting substances, and generatlon of hydro-electric:
power.

‘¢. On-site uses: facilitation of fish and wildlife
habitats; navigation, Yater-based recreation; regenera-
tion of ground waters. »
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Governmental Goals

4, The provision'of effective and efficient government.,

“a. The achievement‘of selected policy goals.
b. The allocation of scarce resources.

5. The equitable allocation of the costs of governmental
programs. S

a. Allocation reasonably related to the benefits derlved
from the undertaklng of governmental programs.

b,  Allocation reasonably related to the contributions
made to problems to be alleviated.

c. Allocatlon reasonably related to financial capacities.

)

d. Allocation reasonably related to program responsi-
’ ‘bilities.

¢

6. ' The maintenance of democratié.Values.,'

a. Responsiveness to’ pertlnent const1tuenc1es and
cllenteles.'

b. Respons1b111ty and accountablllty in dec1s1on-making
to those affected by dec1s1ons.

c. )
 ACHIEVEMENT OF ENVIRONMENTAL
AND DEVELOPMENTAL GOALS

It will be helpful to explore the relationship between
various water management programs and the achievement of basic
goals. In this regard, it was found that programs involving the
control and disposal of surface and ground water were intimately
connected with those intended to develop, conserve and protect
water resources. To illustrate this relationship, instrumental
goals associated with functional water programs were formulated

In Table 1 the relatlonshlp of these goals is indicated.

1, BotentiaIUConflicts Among Functional Programs.

By examining Table 1-1, it is apparentvthat there is com-
plementarity among goals and the programs associated with them.
At the same time, there are potential conflicts which must be
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Instrumental Goal I:

Table 1-1 .
THE RELATIONSHIP OF INSTRUMENTAL AND BASIC

\

ENVIRONMENTAL AND DEVELOPMENTAL GOALS

To 613pose and control

ground and surface water.

to protect
facilities

. to prevent

to control

Basic Goal Number 13-

To protect'human

Instrumental Goal II:
water resources

To conserve and develop
in-sufficient quantities

and of adequate quallty for t1me1y and
convenient use.

1ife, safety, health and

convenience

publlc and prlvate structures and

the creatlon of unsanltary condltlons
and prevent conditions conducive to

the breeding of mosquitoes and other insects

to protect

to protect-

to protect
to protect

Basic Goal Numﬁer 23

- To facilitate

1.
2.

for
for

potable water supplies
the disposal of sewage and industrial

wastes

for

for
for

for

for

the d11ut10n of water pollutants

fire protection

industrial and commercial processing
suitable fish and game habitats
the‘protection of Water-based recreation

full and effective use of land areas

residential land uses

industrial-commercial land uses

roads facilitating movement of traffic
agricultural land uses (erOSlOn and

water table control)

to protect

recreational uses of land

Basic Goal Number 3 :

To facilitate

1.-

e

2

3.
4.
5

for
for
for
for
for

re31dent1a1 land uses:

‘industrial land uses

agricultural land uses
suitable fish and game habitats
water-based recreation ‘

full and effective use of water areas:

1.
2.

3.
4.

for
for

the facilitations of navigation
the continuous generation of hydro-

electric power

for
for

the preservation of fish habitats
the facilitation and protectlon of

water-based recreation
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resolved if the basic goals are to be achieved. It will be help-
ful to examine these potential conflicts in detail.

First, there are potential conflicts among water control
programs. A major difficulty involves the relationship of up-
stream and downstream water control programs. Water control pro-
grams such as the enlargement, realignment, and construction of
natural and substitute drainageways, and the construction of
facilities to collect and dispose of storm surface water, may
result in increased velocities and volumes of streamflows over-
burdening and even damaging downstream facilities and property.
Conversely, water control programs such as the detention or impound-
ment of waters to regulate streamflows may have an adverse impact
on upstream water control. Potential conflicts among water con-
trol programs have been charted in Table 1-2.

a

Second, there are potential conflicts between what is done
to control water and programs pertaining to water use. What is
done to dispose of water safely will affect choices as to the
quantity of water available for various uses and the level of its
quality. Once water is disposed of and it flows to the sea or
evaporates, it can no longer be put to use within thé State. In
turn, what is done to detain, impound, or divert water for its
various uses will affect choices as to its safe disposal.

For example, programs to reclaim and improve streams,
lowering water tables and draining wetland areas, may adversely
affect agricultural land uses and may eliminate suitable fish and
game habitats; techniques used to reclaim and ‘improve streams may
conflict according to which agencies undertake. such programs. In
addition, the impoundment and detention of water by various means
both for water control and water use purposes may be incompatible
with mosquito-control programs and programs pertaining to the
maintenance of suitable fish and game habitats, the facilitation
of agriculture, navigation, recreation, and pollution control.
Some of these conflicts are charted in Table 1-3,

Third, there are potential conflicts or incréasigg compe-
tition among various water uses. For example, constant withdrawal
uses, such as those for waste=carrying, may conflict with so-called
peaking uses, such as hydro-electric power production. Seasonal
uses of water may conflict, Waste-carrying uses of water cause
quality deterioration of water.

While the above programs need not conflict, but may com-
plement each other, it is clear that these programs must be con-
sidered together and the consequences of pursuing certain goals
and the utilization of certain techniques should be recognized
and anticipated. To the extent that no attempt is made to recon-
cile potentially conflicting goals and techniques, the effective-
ness of programs undertaken by public agencies will be jeopardized
and inefficiency in the allocation of scarce resources will result,
: -



Table 1-2
Potential Conflicts Among Goals and Programs of Water Control

" DISPOSAL OF WATER .
1. Facilitation of ordinary. dry weather channel flows €«—— 1.
 Objectives:
Protection of all land uses from water damage (U)
Mosquito and otheér insect control
Protection of public health
Water table controls

Techniques:

Stream reclamation and maintenance . ‘
Ditching : ‘-—-——““‘-———________;_>
Underdrainage \\\\

Regulation of landfills, grading, soil erosion

2. Collection and disposal of storm surface water
Objectives:
Protection of all land uses from water damage (U)
Protection of roads (U).

* Techniques: ‘ \\\
Construction and regulation of storm sewers

Reclamation, -improvement of stream channels
Maintenance of storm water drainageways
Control of landfills, grading, soil erosion -
e

3. Fa0111tation and Contalnment of flood channel flows

: Objectives:
Protection of all land uses from flood damage (U)

Techniques: ' /(
Reclamation

) . . _ v
tion, improvement and construction of channels( \\\\\\\
Regulation of channel encroachments £ ,

Public acquisition of floodways
Floodway and flood plain zoning

Control of landfill, soil erosion, grading é&"’————f——————_———

D means . downstream.

Arrows indicate potential conflicts, U means upstream,

DETENTION OF WATER »
Detention of channel flows and regulation of releases’

Ob]ectives.

. Protection of all land uses from water damage (D)

Protection of roads, bridges and culverts' (D)
Limit flows to capacity of existing drainage facilities
Reduction of costs. of channel improvements and other

. works
Minimize potential 11ab111ty of upstream developers

o Techniques:
Construction, improvement and maintenance of dams

and other detention facilities-
Acquisition, construction of surface water storage
areas o

Public ‘acquisition of drainageways flood plain areas.

"Flood plain zoning

Regulation of w1thdrawals ‘and diversions of water

Detention of surface water runoff
Objectives:
Protection -of all land uses from water damage (D) -
Protection of .roads (D)
Limit runoff to the capacity of eXisting facilities
Reduction of costs of channel improvement and other
works )

" Minimize potential liability of upstream developers

A Techniques:
Catch basins, pits, etc. '

Public acquisition of drainageways,
open areas

Land cover, contour, grading controls

Zoning

Other land-use controls , : ' N

flood plains,



: ‘(1),

@)

3)

CY

)

Collectlon and d1sposa1 of storm surface
. water
~ Protection’ of all land uses (re81dent1a1
rProtectlon of roads

,Fac111tat10n and containment of floodﬂ$\‘\;\\

: Protectlon of all 'land uses (residential étc Y

‘Reduction of costs

Table 1 3

Potentlal Conflicts Between Water Control Programs and Water Uses

1Fac111tat10n of dry weather channel flows <F————————>(1) Consumptive or Withdrawal Uses

~ Industrial process, supplies
Municipal supplies (1nc1ude fire protect10n5

Protection of all land uses (residential,
1ndustr1a1 commerc1al agrlcultural

] ecreatlonal) ~sanitation)
“Mosquito and other 1nsect control Domestic supplles
- Protection of public health (sanitary’ i - Livestock
o facilities, stagnant surface water) : . ___—;,Irrigatlon (1nc1ude water table’ control)
Watertable controls (agrlculture 45——-—“’" o/
sanitation) : /[ (2) Flow Uses

Hydro-electric power

Disposal of wastes, sewage
Dilution of polluting substances
Irrigation return flow
Recreatlon, flSh and w11dlife

ete.)

Eﬂ(3) On-31te Uses .
77 \ Facilitation of navigation
‘ Regeneration of ground water
~\\\\<§ Water-based recreation - -
—>VFacilitation of suitable fish and game
habitats

channel flows

Detentlon of channel flows ahd regulatlon of’
releases
Protection of all land uses (re31dent1al etc. )

- Protection of roads’

Protection of drainage facilities

_ . Arrows indicate potential conflicts
Detention of surface water runoff . - .
Protection of all land uses (residential, etc.)

‘Protection of roads.

Protection of drainage facilities
Reductlon of costs’ _



2. Impediment to Goal Achlevement' The Unintended Consequenceé
of Urbanization.

The rapid and relatively unregulated urbanization of the
State is another source of difficulty in the achievement of basic
goals. Urbanization is a process involving many private and pub-
lic decisions. These decisions are deliberate, but because those
making them often have limited perspectlves, many of their conse- -
quences aré unintended. While urbanization involves many polltlcal,
social, and economic correlates, its main effect for the purpose
of this report is the increase in high intensity land uses and
the resultant decrease in low intensity uses and open areas.

a.. Adverse Impact on Water Contrdl.

Practices associated with urbanization have wrought ex-
tensive changes in the natural environment: by the introduction
of impermeable surfaces; by the development and filling-in of
open areas and wetlands; by arbitrary changes in the grading of
lands; by the obstruction, alteration, and elimination of natural
drainageways and the construction of substitute drains and sewers;
‘'by the occupation of flood plains and the removal of natural land.
cover;

A1l of these developments have had an impact on effective
and safe disposal of water: (a) They have.decreased the capacity
of drainageways to safely conduct and contain surface water flows;
(b) They have increased the volume and velocities of surface water
runoff causing damage-to downstream facilities and properties;

(c) They have resulted in the elimination of many detention areas,
thereby increasing burdens on existing disposal facilities; (d)
They have resulted in the placement of facilities in areas prone
to conditions of excess water. Consequently, the decisions con-

- nected with urbanization, many of which were made with the inten-
tion of achieving the basic goals cited ‘above, have actually
hindered their achievement. ‘

~ First, such decisions have jeopardized human life, safety,
health, comfort, and convenience by-creating conditions endanger-
ing structures and facilities, inhibiting the safe passage of
traffic along roads, and by creating conditions which are unsanitary
or conducive -to the breeding of mosquitoes and other insects.

Second, decisions to develop land areas fully have actually
resulted in situations restricting the full and effective use of
these and other land areas. . The use of land areas for residential,
industrial-commercial, recreational, and transport purposes have
been adversely affected by floodlng and exposure to stagnant
surface water. Agricultural uses of lands may be adversely. af-
fected by increased water table levels impeding the 1nf11trat10n
capacity of SOllS and by soil erosion.-
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Thlrd decisions made w1th ‘the intention of mlnllelng
costs may result actually in increased economic burdens for pri-
vate persons and public/agencies. ‘Private persons may be burdened
with the costs of dealing with water damage, the construction of
protective works, and the assumption of liability in the disposal
of surface water from their properties. Public agencies are ex-
cessively burdened by the increasing costs of undertaking the
construction and improvement of protective works, of improving
- and repairing roads, road drainage facilities, bridges and culverts,
of constructing artificial and substitute drains, of piping around
developments which block natural drainage facilities, and of re-
claiming navigable and non-navigable streams, In fact, in an
attempt to increase ratables by the maximum development of land
areas, governments may actually increase, on the whole, their
public financial burdens both by the 1ncreased need for protective
~ programs and by resulting decline in property values along flood-
.prone areas.

b. Impact on Water Use.

The pressures of'urbanizatioﬁ have decreased the ready
availability of water adequate in quantity and of sufficient
quality to fulfill its many functions.

In terms of land use, unregulated high-intensity develop-
ment has resulted in: (a) the decreasing availability of open
areas for surface water storage; (b) a decrease of infiltration
areas for the regeneration of gravitational waters and ground
water storage areas; (c) the elimination of wetland areas, dimin-
ishing the recreational resources of the State; and (d) the
growing disparity between the location of. existing water resources
and the location of the greatest demand for these resources.

In terms of water uses, urban development has resulted in
increased demands for existing and new water supplies. At the:
same time, pollution of water has decreased the availability of
existing supplies for various purposes. Consequently, there has
been a decrease in the availability of existing water resources
to meet increasing and. competing demands: There are increasing
demands to meet growing withdrawal and consumptive water needs
for potable water supplies, for the facilitation of residential,
commercial and industrial land uses, and for recreational uses;

" there are increasing demands to meet growing needs for minimum or
sustained water flows, for the disposal of increasing amounts of
sewage and wastes, for the assimilation of polluting substances
in streams and for the generation of hydro-electric power; there
are continuing demands for water in sufficient quantities and of
adequate quality to facilitate agricultural. land uses, to facili-
tate navigation, to maintain suitable fish and game habitats, and
to otherwise protect water-based recreational areas.
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Again, the achievement of the basic goals has been jeop-
ardized. First, human life, safety, and health are endangered
because of insufficient quantities of water of deteriorating qual-
ity, affecting potable water supplies, industrial and agricultural
consumption uses, and the availability of water for fire protec-
tion, Second, the full and effective use of land areas is threat-
ened by insufficient quantities of water of deteriorating quality
for residential, industrial and commercial, agricultural, and
recreational purposes., Third, the full and effective use of water
areas is jeopardized by inadequate quantities of water of deteri-
orating quality, inhibiting navigation, endangering fish habitats,
increasing problems for the generation of hydro-electric power
and inhibiting the use of water-based recreational areas, Fourth,
excessive economic costs are.a consequence of urbanization.
Private fish industries and water-based recreational commercial
establishments may be damaged by lack of water and by pollution.
Public and private costs increase if efforts must be made to re-
habilitate surface water areas or to raise the quality of avail-
able water resources, Governments on all levels within the State
may be adversely affected if insufficient quantities of water of
deteriorating quality impair residential and industrial-commercial
development and reduce property values. Public costs of acquiring
surface water storage areas become more expensive as open lands
are withdrawn for development. Distribution and transportation
costs are excessive if water storage areas are long distances
from the greatest incidence of demand.

D.
ACHIEVEMENT OF GOVERNMENTAL GOALS

The basic governmental problem is that although the
agencies surveyed in this report are in many ways competent
within their own spheres, their perspectives often are limited
to specific problems and to specific programs, each financed
from different sources and each involving particular clientele
groups and groups with narrow interests., This is particularly
true of single or limited purpose agencies, but it is also true
of public agencies with general governing powers which are pre-
occupied with fundamental problems of providing basic services
and finding or developing sources of financial support while
. minimizing their governmental costs and burdens.

1. Fragmented Decision-Making

Generally, with reference to water resources management,
the decision-making structure of the State is decentralized. In
part, this condition is due to the large number of agencies on
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all governmental levels undertaking pertinent programs. Some of
them are general-purpose agencies, which have limited geographical
jurisdictionsy others are limited or single-purpose agencies out-
side the regular governmental framework. In part, decisional
fragmentation is due to the existence of numerous clientele groups
associated with one or more agencies supporting specific programs
and differentially responded to by particular governmental
agencies. In connection with these groups, one study has indi-
cated that: (a) they tend to form around specific functional
“areas; (b) collectively, they may exercise considerable pressure
toward inducing or inhibiting government action on a broad front;
and (c) individually, they seek to have governmental responsibility
(for water resources development) parceled out to separate single-
purpose agencies in which they might have confidence.> .In part,
decisional fragmentation has been due to the financial structure
of the State, characterized by the lack of broad-based revenues on:
the State level. On the one hand, more aid is being channeled
through Federal agencies. Yet, because funds available from Fed-
eral and State sources are not adequate to meet many local needs,
local governments must tap local sources already overburdened.
Finally, decentralized decision-making is due partlally to a strong
tradition of Home Rule in New .Jersey.

] Generally, there has been little coordination among the
many agencies involved in water management programs, State gov-
ernmental agencies are subject to conflicting pressures and
differential support and controls. They have few "carrots" to
offer local jurisdictions and few "sticks" to coordinate related
programs undertaken by agencies on all levels. Local governments
similarly are susceptible to conflicting pressures and respond
d1fferent1y to intensely expressed local demands. They attempt
to provide increasing urban services in the most efficient possi--
ble manner., Consequently, they avoid undertaking costly programs
or assuming risks., At the same time, they attempt to increase
their tax baseés by fostering maximum development of land areas.

As a result, local decision-making units often are isolated from
broad perspectives. :

" 2., Impediments to the Achievement of Goals

Due to.the decentralized structure, and lack of coordina-
tion, water management decisions of public agencies in New Jersey
often are neither effective nor efficient, In terms of effective-
ness, they may jeopardize human life, safety, comfort and conven-
ience, and the full and effective use of land and water areas.
In terms of efficiency, long-range costs may be increased directly
by the need to undertake remedial programs, by the replacement of
‘inadequate facilities constructed without proper consideration of
future developments or the requirements of entire drainage areas.
Acting in isolation, governmental units lose the advantages of
economies of scale., -Indirect costs can be measured by the devalu-
ation of property along flood prone areas, by the lack of capacity
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to facilitate residential, commercial and industrial growth, by
problems of agricultural and by the loss of recreational resources,

In terms of democratic governmental goals, it is important
that pertinent constituencies and clientele groups-be represented
and that public agencies making decisions pertaining to or affect-
ing the control and use of water be held accountable for their
actions. Yet, when the consequences of private and public deci-
sions go beyond the jurisdictions of public agencies making or
regulating them, functional constituencies, which do not conform
to existing boundaries, are inadequately represented., In most
cases, these constituencies can not be represented by municipal
agencies., To a greater extent they might be represented on the
county, the watershed, the State, or interstate level, depending
on the type and scope of the problem,

E.
THE SEARCH FOR THE PUBLIC INTEREST

How then, in this complicated and changing situation, can
the public interest be served best? There are many theoretical
" and practical difficulties involved in ascertaining whether a
"public interest" actually exists; that is, one which can be dis-
tinguished from private, segmental interests., These problems
have not been resolved here. Admittedly, this report contains
value judgements in the analysis of substantive and organizational
needs. For the purposes of this report, it is assumed that the
search for public interests is a process involving at least three
steps: (a) recognizing goals, interests, and values of persons,
groups, and public agencies having some connection with the con-
trol and use of water; (b) recognizing the relationship of these
segmental goals to each other; understanding the consequences of
decisions implementing them, and attempting to use these findings
to ascertain broader goals and interests of public policy; and
(c) devising legal means and orgdnizational mechanisms to insure
that segmental goals and interests neither dominate public decision-
making nor are neglected wholly,

l To an extent the first two steps of this process has been
attempted in this chapter. Existing laws and organizational
mechanisms will be examined in the next two chapters in order
that proposals for the third and last step can be formulated.
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Cha}pter: I
FOOTNOTES

1For designation of consumptive, flow, and on-=site uses
see Edward Ackerman and George Lof, Technology in American Water
Development. John Hopkins Press. Baltimore, 1959. ch. 3.

2These competing uses have been charted in Ibid. p. 94.

3Roscoe Martin et al,, River Basin Administration and the
Delaware: Syracuse University Press. Syracuse, 1960. p. 33.




Chapter IT

LAWS OF
WATER CONTROL

A,
ELEMENTS OF WATER CONTROL -

|

'
N

Having indicated in the last chapter that water control
policies must be viewed in the broad context of water resources
management, this chapter focuses primarily more narrowly on the
laws of water control. The inter-relationship of all water manage-
ment  programs cited in the last chapter suggests the need for all-
embracing coordinating organizational mechanisms., However, in
connection with analysis of laws applicable to substantive or
legal problems and in the formulation of ‘substantive recommenda-
tions, this report will focus on water control.

+ Early in the deliberations of the Joint Drainage Committee
four drainage categories were formulated in order to isolate the
constituent elements of the problems of water control. These
categories were: (a) dry weather drainage; (b) storm surface water
drainage; (c) flood channel flow; and (d) flood plain regulation,

A discussion of water control must include these categories, but
their limitations are recognized. Functionally, they are not
clearly distinct categories since there is much inter-relationship
among techniques and programs associated with them. The following
inventory will indicate this inter-relationship. :

1. The disposal and control of surface and ground water in ordinary
(dry weather) weather conditions.-

Functions to be performed under ordinary weather conditions
involve the removal of water which becomes trapped on land surfaces
by natural and artificial barriers, by neglect or failure to main-
tain natural or artificial channels, or because of high water
tables. B '

|

\
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_ Techniques associated with these functions include the
construction of artificial or mechanical devices, and the reclama-

- tion or construction of natural or substitute drainageways. They

. are applicable to "upstream" problems to protect and facilitate
high and low intensity land uses as well as to control and pre-
vent conditions detrimental to public health. (For potential
conflicts among these programs, see Chapter I.)

2. The Collection, dispo. sal “and control of surface storm water.

The disposal of storm surface water involves the protec-
tion of all land developments, particularly urban high intensity
uses and the protection of roads. Problems are encountered both
upstream and downstream, The construction, maintenance, and im-
provement of natural or substitute drainageways., drains, and
sewers must be undertaken to. facilitate storm runoff to protect
upstream developments. Also, facilities must be constructed and -
regulations promulgated to control or detain storm water runoff
80 as not to overburden existing drainageways or to cause damage
to downstream facilities or property.

Artificial sewers and drains are separately constructed
' to facilitate the disposal of storm water and sewage and wastes.
Natural drainageways function to facilitate the disposal of storm
water runoff as well as sewage and wastes, Thus, storm drainage
' programs must encompass the maintenance of natural and substitute
drainageways, including stream channels with defined banks and
beds and those swales, depressions, and ravines without defined .
banks, which function primarily to facilitate storm water flows.

3. The facilitation, containment, and control of flood channel
flows; the regulation of flood plain occupance. ‘

Flood prevention and flood control programs involve both
the control and facilitation of flood flows and the. regulation of
flood plain occupance., Functions connected therewith include:

(a) the construction of protective works; (b) the guidance of new
- developments to avoid the creation of new problems; and (c) the
prevention of existing problems from becoming worse.

Flood channel flows may be controlled in a number of ways:
by the construction, maintenance, and improvement of natural and
substitute flood channels; by the construction of facilities or
the control of land and water uses to impound, detain, and con-
tain flood flows; by the regulation of channel encroachments' and
by regulatlng the occupance of flood plalns°

Regulatory functions are two-fold: first, laws may regu-
late encroachments of flood channels and adjacent portions of
flood plains to control flow-restricting development and to detain
runoff; second, laws may regulate the occupance of flood plains as
a means of protecting lives and high intensity land uses.
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Thus, it can be seen that there are distimct problems in-
volved with each of the above categories, but there are many
facilities and techniques which apply to all of them. In the
following description of the laws of water control and in the
subsequent formulation of recommendations, a balance has been
attempted so as to indicate distinct problem areas and solutions
where they exist, and to combine them when extensive overlap so
dictates., :

B. ‘
INVENTORY OF WATER CONTROL FUNCTIONS

A number of functions connected with water control have
been inventoried to aid in measuring .the comprehensiveness of
existing laws and programs and to identify gaps. At least the
following kinds of authorizations are required for a comprehen-
sive water control program.

1. Authority to formulate and promulgate plans and standards:

a, to guide present developments and undertakings;

b. to anticipate the consequences of public and private
decisions, programs, and activities; and

c. to anticipate future need§ and development.

N

2. Authority to collect aﬁd develop data:

a. to fac111tate the undertaklng of operations and
projects; . .

b. to facilitate the formulation and enforcement of
regulations;

c. to facilitate the evaluatlon of present laws, programs,
and activities; and

d. to formulate future programs.
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3. Authority to construct, maintain, improve, and operate
natural and artificial facilities:

a. to undertake all recognized functlons of water con-
trol

b. to facilitate the timely and adequate exer01se
thereof; and

c. to insure their application to all areas of the State
and within areas coterminous with the scope of any
given problem,

4. Authority to regulate the act1v1t1es oprubllc 4genc1es
and private persons according to standards developed:

a. To control land and water use practlces affectlng
’ ‘the safe disposal of water;

b. :td control the construction and maintenance of
. water control facilities;

.c. to coordinate'the exercise of regulatory authority
pertaining to or affecting water control;

d. to assign respons1b111t1es for the exercise of water
) control programs;

e. to facilitate the tlmely and adequate exercise
: thereof; and.

f. to insure application to all areas of the State and
' - within areas coterminous with the scope of any
~given problem.

'

5. Authority to finance"pnblic programs and activities:-

a. to insure the availability of adequate funds for
timely application to recognized problems;

~b. to equltably allocate burdens -among segments of the
populatlon, and

.c. to allocate cos;s among agencies on all levels
bearing some relationship to fiscal capac1t1es
and functlonal respons1b111t1es.
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C.
THE CONSTITUT IONAL-COMMON-LAW
FRAMEWORK OF WATER CONTROL

1. Common-Law Problems - - .

A number of problems have been raised in connection w1th
the disposition of cases pertalnlng to water control, :

a. Rights and Responsibilities in Connection with

Watercourses

. In connection with water control, a fundamental question
is: To what extent are private persqpé and :public agencies responsi-
-ble for the malntenance of ‘watercourses? An examination of the
case law reveals two major points. First, there are few responsi-
bilities imposed upon private persons or public agencies to main-
tain watercourses. Second, there are penalties.associated with
the undertaking of the reclamation or improvement of watercourses
which may inhibit the taking of any action, '

Watercourse defined. In general, a watercourse has been
defined as a stream of water that flows along a definite channel,
with a bed and banks, for a sufficient time to give it a substan-
tial existence.

. Private property owners. The basic water rights law for
the private use of surface water in New Jersey is the Rlparlan
Doctrine. Accordingly, the courts have ruled that riparian
owners are entitled to the use and enjoyment of streams without
obstruction. At the same time, such owners can not stop stream-
.flows to the prejudice of others. Thus, in some instances, a
private owner would be held responsible for .the deliberate ob-
struction of a stream on his property or for the removal of a
tree falling from his property across his portion of ‘the stream.
At the same time, he may not be held responsible for the removal
of an obstruction across his portion of a stream emanating from
outside his property or for the removal of soil, silt, or debris
‘emanating from his property which blocks a stream. o

Public Agencies. Government agencies are not obligated
‘to care for, maintain, or keep within their beds, natural streams
or watercourses, unless such legal responsibility is created by
the Legislature. However, once they undertake to improve a water-
' course so as to change it in any way from its natural state, li-
ability may ensue under a variety of rules. Specifically in New
Jersey, a government agency improving a stream may be liable for
active wrong doing, if it knew or should have known it would so
increase the velocity of the flow of a watercourse as to cause
downstream'damage.s Furthermore, once a public agency acquires
a drainage right-of-way in connection with the undertaking of
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drainage or flood control work, either by écquiring the fee title
or a permanent easement, it is likely to be committed to perpetuall
maintenance of that right-of-way.

b, Rights and Responsibilities in Connection with the
Disposal of Surface hhter

Another question is: What are the rights and responsi-
bilities of possessors of land, public or private, in collecting
and disposing of surface water? ' An examination of the.case law
reveals two major points. First, there is a legal vacuum in con-
nection with the construction and/or maintenance of surface water
drainage facilities. Second, common-law rulings pertaining to
potential liabilities incurred in the disposal of surface water
have resulted in legal uncertainty.

. Surface water defined. 1In general, surface waters are
those which fall on land or arise from springs and diffuse them-
selves over Bhe surface of the ground following no defined course
or channel. 1 : ‘

)

' Maintenance of surface water drainageways. No rulings
were found imposing the responsibility of maintaining surface
water drainageways.

Common Enemy Rule, Prior to 1955, the New Jersey courts
adhered to the "common enemy'" rule, which was that a possessor of
"land had an unlimited legal privilege to dispose of surface water
therefrom, re§ardless of the harm to other property owners which
might result. : , ) '

Reasonable Use Rule. "In 1956 the courts abandoned the’

"common enemy" rule and adopted the '"reasonable use' rule. In
Armstrong v. Francis Corporation, the court ruled that each
possessor of land is legally privileged to alter the flow of
surface waters on his property only insofar as resulting harmful
interference with downstream properties is not unreasonable.-
The issue of reasonableness is one of fact, to be determined in
each case upon the consideration of all relevant circumstances
including: the amount of harm caused; the foreseeability of the
harm which result%; the purpose or motive with which the possessor
acts; and all other relevant matters.l3 In view of the scope of
the language in the Armstrong opinion, and the'decisions in sub-

_sequent cases, it would appear that the '"reasonable use" rule
applies to all cases involving the disposal of surface water and
it can not be confined to its facts.

Some correlary questions should be raised at this point.
Will county and municipal governments, having assumed the main-
tenance and operation of a storm drainage system, be held liable
for damage resulting from the disposal of surface water through
such a system at a later date? Are public agencies or private



21

persons, which provide storm drainage facilities, responsible for
installing pipes of adequate size to accommodate the disposal
water from upland areas of a water shed upon calculations of its
final development? What if a major body of water which could
facilitate the disposal of surface.water is not located near a
particular development; who should bear the major financial bur-
dens for the consequences of disposing of surface water, the
developers or those who may be affected by such development?

The limits of the liability incurred by public agencies
and private persons in developing land can be defined only on a
case-by-case basis. Presently, the reasonable use rule has
shifted the financial burdens of urban surface water drainage
from those downstream owners affected by increased flows, to
those who develop lands for high intensity uses. Problems are
confronted in apportioning costs to persons based on their.con-
tribution to problems engendered by increased flows.

2, Scope of Governmental Authority

A final question posed in this section concerns the scope
of governmental authority. Since most drainage outlets and water-
courses traverse private property, to undertake work or to enforce
regulations thereon, some governmental action is required.

a. Constitutional Protection of Private Property

There are limits to what public agencies can do on private
property. Private property owners can not be deprived of the full
and beneficial use of their lands without just compensation and/or
without due process of the law. 15 Thus, in order for public
agencies to take action involving private property it must do so
according to constitutionally permitted laws and according to
permissable legal procedures.

b. Governmental Powers: Regulation of Privaté»PrOperty'

There are a number of ways that governments can undertake
work on or regulate the use of private property.

Acquisition; Eminent Domain Power. Public agencies may
choose to acquire easements or the fee title to lands in connec-
‘tion with water control functions, with the consent of affected
property owners or by condemnation, - The State is authorized to
acquire private property by condemnation and may delegate the
exercise of such power to political subdivisions of the State and
- to administrative agencies: provided that property is taken for

a public use and not for strictly private purposes withoug the
consent of the owner even when compensation is rendered;1

provided further that owners of land so condemned receive just
compensation;17 provided further that the exercise of condemnation
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power accords with standards of due process.18 Thus, in order
for there to be a permissible exercise of the power of eminent
domain, there must be a statute delegating such authority for a
‘specified public use or uses, and it must be in accord with per-
mitted procedures.

Police Power; Zoning Power. Another means of undertaking
functions on or regulating the use of private property is by the
proper use of the police power. Whereas, the power of eminent
domain can be exercised to take private property because it is
useful to.the public, the police power may be exercised to regu-
late the use of private property because_ its uncontrolled use
would be harmful to the public interest.19 The police power re-
sides in the State Legislature, but portions thereof may be
delegated to administrative bodies and to political subdivisions
of the State provided such delegation is accompanied by clear
legislative standards.?® The State courts have ruleéd that the
exercise of such power, even though it may disturb the enjoyment
of individual rights, does not appropriate property for public
use (thereby requiring the just compensation of owners of property
taken), but simply regulates its use for the preservation of L

“public health, morals, comfort, safety, and the economic interests
of the State.2 The limitation in the exercise of the police
power is that there must be a substantial relationship between a
legislative regulation and the legitimate purposes of police
power, However, all that is necessary is some rational connec-
tion between the means employed and the ends sought.

The imposition of reasonable use restrictions upon private
property in connection with zoning laws has beern held to be a
proper exercise of the police power of the State,23 Thus, the
zoning power is a permissible means of regulating the use of pri-
vate property in connection with water control. However, insofar
as the delegation of the zoning power is concerned, the State
Constitution has imposed significant limitations in Article 4
Section 6, paragraph 2, whereln it states:

The Legislature may enact general laws under which
municipalities, other than counties may adopt zoning
ordinances. [Emphasis provided,]

c. Government Jurisdiction Over Public Lands and Waters

Having discussed the scope of governmental authority in
connection with private property, the extent of public lands and
waters are to be determined.

State Jurisdiction. The State has title to certain lands
and waters. In a number of decisions the New Jersey. courts have
ruled that lands below the high water mark, constituting the
shores and submerged lands of the navigable waters of the State
and the arms of the sea, where the tide ebbs and flows, are part
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of the sovereignty and belong to the State and not to the riparian
owners. In connection with these areas, the State Legislature
has the power to regulate, abridge, or vacate public rights, ex-
cept in such field as is reserved to the United States by the
Federal Constitution,

v Alienation of State Title.- The State may aliena&g its
- title to navigable and tidal waters in a number of ways:“~

may convey the fee or lesser interest in tidal lands; it may con-
vey a. grant in fee simple of riparian lands; it may lease such
lands; it may grant a license; or it may convey an easement.
Questions exist involving the extent to which State title has been
alienated and the degree of public control which has been vacated.

Federal vs. State Jurisdiction. Federal jurisdiction over
‘inter-state waters is based upon the "commerce clause" of the U.S.
Constitution.2’ However, the jurisdiction of the federal govern-
ment is limited. Conflicting decisions of. the U.S. Supreme Court
in connection with this paramountcy of rights in these waters,28
led to the enactment of the federal "Submerged Land Act" in 1953
which confirmed and established the title of the States to lands
beneath the navigable waters within each State and the power of
States to provide for the use and control of such lands. Federal
jurisdiction was confined to the natural resources of the seabed
of the continental shelf seaward of the State boundaries.2?

D. - ,
STATUTORY LAWS OF WATER CONTROLS:
AUTHORITY TO UNDERTAKE OPERATIONS

Having assessed the constitutional and common-law. frame-
work, the next task is to indicate the extent to which statutes
have filled some of the legal gaps cited in the previous section
and have implemented some of the powers granted.

In this connection, it is important to keep in mind the
allocation of those functions inventoried above, to agencies on
the various governmental levels.30 This section will assay the
authority to undertake water control operations. Succeeding sec-
tions will assay regulatory powers, the authority to formulate
plans and standards, and the authority to collect and develop data.
In addition, the actual implementation of existing authority has
been noted and taken into consideration in the formulation of
recommendations.

1. The Dlsposal and Control of Ground and Surface Water Durlng
Ordlnary Weather Conditions.

Property owners, acting alone, can not adequately allevi-
ate drainage problems which are partially caused elsewhere and
the solution to which involves other property owners, unless con-
sent of those owners is obtained. Collective private efforts can -
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be thwarted by a single property owner who for various reasons
refuses to cooperate. Thus, public action is necessitated.

a. Authority of Municipalities.

Munlclpallties have 11m1ted power and flex1b111ty to under-
take and to finance ordinary drainage operatlons.

) Municipalities have no general authorlty to undertake
various kinds of operations connected with drainage and flood
control, which can be financed from general local revenues; but
they may undertake land and stream reclamation as local improve-
ments.. (N.J.S.A., 40:56-1, 40:56-52),% which when undertaken
individually are financed by means of special assessments. Only
insofar as more than one such improvement are combined as a
general improvement or when repairs and maintenance of local
improvements are undertaken can they be financed from general tax
revenues. (Ibid. )

Several other provisions do authorize municipal governing
bodies to maintain and improve public waterways and navigable
streams which respectively can be financed by general taxes, the
.issuing of bonds and assessments. However, these provisions have
limited application to ordlnary drainage problems. (See N.J.S.A.
40:69-3, 40:14-1,5,8) ‘ . :

b. Authority of Districts, Commissions, Joint Meetings.

\

Few drainage problems can be alleviated by persons or
municipalities acting alone, without the cooperation of other
persons or municipal jurisdictions. Legislation enabling the
creation of special agencies provides some means of overcoming
'such problems. Generally, such statutes have been found to be
inadequate in providing continuous relief of drainage problems
in an urban environment. °© : v ' ‘

Contracts, Joint Meetings. By means of a variety of

laws municipalities may contract with other municipalities to
perform jointly any service which they are authorized to per-
form singly. (See N.J.S.A, 40:48B-1 et seq., N.J.S.A. 40:56-17
to 40:56-19.) 1In addition, municipalities.and counties may
codperate pursuant to contractual arrangements.. (See N.J.S.A.
40:48-18 to 40:48-23, 40:23-14 to 40:23-18, 40:23-6.26 to .
40:23-6.29,) These provisions can provide area-wide relief from
some drainage problems, subject to the willingness of the units
involved to cooperate in a sustained fashion. Generally, these
provisions do not overcome the inadequacies of the authority of
each unit to act individually.

*For the convenience of the reader, references to spec1f1c
statutory provisions are cited in the text, in parentheses.
Involved citations and interpretations of statutory law are cited
in the footnotes at the end of the chapter.
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Drainage Districtdg. Legislation passed around the turn of
the century pertaining to the formation of drainage districts was
found to be inadequate for present needs. (See, N.J.S.A. 13:10-1
et seq., 40:57-1 et seq.) In the first place, it does not solve
the problem of the uncooperative property .owner or political juris-
diction blocking effective action. Second, only municipalities
bordering on tidewater can petition to form intramunicipal or
inter-municipal drainage districts. - (See, N.J.S.A, 40:57-1.)
Thlrd districts can finance their operatlons only by means of
1nf1ex1b1e special assessments.

In 1956 the Joint Legislative Commission of Dralnage and
Stream Clearance assayed these dlfflculties and recommended an )
updatlng of present 1eg1s1at10n. ‘These recommendations will be
considered subsequently in Part II of th1$ report.

7 County Drainage Commissions. Legislation has permitted
the formulation of county commissions to undertake drainage pro-
grams to alleviate conditions found to be detrimental to public
health (N.J.S.A. 40:30-7). However, such commissions can pursue
only limited objectives and they are not easily created. There
is little evidence of the exercise of this authority.

Soil Conservation Districts. These districts can and do
‘perform useful drainage programs. However, in.a number of re-
spects they were found to be incapable of sustaining comprehensive
drainage programs throughout the State. First, they have limited
technical staffs and equipment. Second, they have limited finan-
cial flexibility and resources. Third, many of their programs are
tied to grant programs of the U,S, Department of Agriculture,
although such programs extend to the alleviation of urban and
rural residential drainage problems. At the same time, these
agencies provide valuable sources of skills-and resources and
must be considered in formulating an overall drainage policy.
- (The authority of these districts is referred to throughout this
report.) /

- Problems of Financing by Special Assessments. Up to this
point those dry-weather drainage programs described which can be
undertaken by municipalities and by drainage districts, largely,
are financed by means of special assessments., Some difficulties
have been found to be associated with this means of financing
drainage programs. First, there are problems in detemmining bene-
fits upon which such assessments are based. This may lead to
inequitable allocation of burdens and/or result in delay occasioned
by costlg litigation brought by those disputing the imposition of
levees,3 Second, they are an inflexible means of financing drain-
age work in that they do not provide a reliable source of funds
for timely application to recognized problems. In upholding

- drainage district legislation, the New Jersey courts have gone
no further than to permit assessments for work already done, re-
fusing to permit 51m11§r impositions for the estlmated ‘cost of
work to be performed
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c. Authority of Counties.

County agencies are granted a variety of powers giving
them some flexibility in undertaking and financing drainage opera-
tions. Furthermore, their geographical jurisdiction enables them
to apply these powers to those drainage areas which are entirely
or mostly within single counties. At the same time, counties vary
considerably as to their financial resources and the exercise of .
the1r powers.

General Dralnage Authority. County boards of freeholders
are granted general authority to construct drainage facilities,
to reclaim lands, dltches, drains and watercourses, and to control
streamflows, which can be financed from general revenues. (N.J.S. A,
40:30-18)

In addition, a variety .of provisions enable them to re=
claim and improve watercourses, to be financed respectively from
general revenues, the sale of bonds, or the imposition of direct.
assessments (N.J.S.A. 40:29-2,3, 40:14-1,3,4,5,7). These latter
provisions, which have counterparts on the municipal level, apply
largely to navigable waters and public waterways and are inapplic-
~ able to many ordinary drainage problems. .

Authority to Protect County Roads.. In connection with
the’ protectlon of county roads generally (N.J.S.A. 27:16- 1), and
roads near tidewater specifically (N.J.S.A. 27:16-14), county
governing bodies may undertake the construction and reclamation
of streams and drains.

Mosquito Control Laws. In connection with mosquito ex- -
‘termination, boards of freeholders and county mosquito extermina-
tion commissions are granted various drainage powers.

, . Freeholders are authorized to-undertake programs to
eliminate mosquitoes, to purchase equipment, -and to employ county
mosquito extermination commissions, all of which can be financed,
within limits, by the issuance of bonds (N.J.S.A. 26:9-27,30).

County mosquito extermination commissions, generally, are
authorized to perform all acts which in their opinion may be
necessary to eliminate mosquito breeding areas or which may tend
to do so (N.J.S.A, 26:9-21)., Mosquito commissions may tap a num-
ber of sources of public funds and may apply them to recognized
problems: within prescribed limits; county freeholders must
include in their annual tax levies, an amount to cover programs
of county commissions which are ‘approved by the Director of the
Agricultural Experiment Station (N.J.S.A. 26:9-23,24); in addition,
the State Mosquito Extermination Commission in the Department of
Conservation and Economic Development may recommend to the.State
Legislature the appropriation of funds for mosquito control pro-
grams (N J.S.A. 26:9-12.6). :
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Undoubtedly, there -are advantages in utilizing laws per-
taining to mosqulto‘control Mosquito extermlnatlon agencies
are well equipped to perform valuable drainage services. First,
these commissions have had fifty, years of experience in under-
taking shallow drainage work. They have expertise, some equip- .
ment, and alternate sources of funds. Second, the language of
applicable laws can be broadly interpreted to permit wide
latitude in wundertaking drainage work. (The implementation of
existing authority has, in some cases, been extended beyond the
alleviation of mosquito problems.) Third, when there are alter-
nate means of abating mosquito breeding, commissions may not be
committed to perpetual maintenance of streams., Fourth, not only
does there exist a)variety of sources of public funds in.under-
taking of mosquito extermination work, such funds may be expended
in the year in which they are appropriated.

At the same time, there are limitations in applying mos-
quito extermination laws to continuing drainage problems. -First,
mosquito laws have limited objectives--to abate situations con-
ducive to mosquito breeding. Thus, in order to extend their
jurisdiction beyond this objective to situations where there are
no bona fide mosquito problems, or where drainage work is only
partially justified by the existence of mosquito problems, mos-
quito agencies are forced to operate without being able to point
to specific enabling authority. Questions arise as to what por-
tion of a total drainage problem must be a bona fide mosquito’
problem in order to fall within the jurisdiction of mosquito laws.
At best, this is an uncertain basis upon which to build a compre-
hensive drainage program. Second, even if mosquito laws are
broadly construed, there are inadequate public funds available
to undertake a comprehensive and continuing drainage program in
each county. 1In addition, there is inequality among mosquito
commissions as to the resources which they command, and the scope
of the programs which they undertake. Serious problems may arise
in those counties with the least developed mosquito control
programs and the least resources. Existing laws are inflexible
in allocating funds to those areas where the gredtest needs
arise. Finally, county mosquito commissions are/ equipped by
training to undertake only shallow drainage work. Other, more
extensive work must be undertaken in a more comprehen51ve drainage

program, :

County Authority Evaluated. In summary, a number of
problems have been found to exist. First, while a number of
agencies are granted wide powers to perform operations which
can be flexibly financed, there is uneveness among counties in
their financial resources and in the exercise of their powers,

- Generally, counties lack adequate financial resources and coor-
dinated direction of policies. Second, a disproportionate share
of funds is allocated to the protection of county roads and to
the alleviation of mosquito problems. There is need for central
budgeting of scarce resources so that public funds may be allo-
cated to areas where the greatest needs arise. Third, there are
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inadequate provisions for coordimating the exercise of existing
powers. Agencies operate in situations in'which there is no com-
prehensive drainage poliéy.34» Fourth, the jurisdiction of county
agencies stops at county lines. While many drainage problems can
be alleviated within single counties, authority is needed to effect
coordination among counties when drainage problems transcend county
boundaries and when inter-county cooperation is blocked.

d. Authority of State Agencies

The most general finding is that there are few provisions
authorizing State agencies either to undertake ordinary drainage
work or to extend technical or financial aid to county and local
governments.

The principal water resources agencies in the Department
of Conservation and Economic Development are granted supervisory
authority over drainage (N.J.S.A. 58:1-9) and jurisdiction over

‘navigable streams (N.J.S.A, 12:6-8). However, theyjundertake few
operations applicable to the alleviation of ordinary drainage
problems. '

The major sources of funds. and controls are associated
with mosquito control programs and programs pertaining to the
protection of roads., Public funds for the drainage aspects of
mosquito control may be made available on the State level pursu-
ant to recommendations made by the State Mosquito Extermination
Commission in the Department of Conservation and Economic
Development to the Legislature (N,J,S.A, 26:9-12, 6). In connec-
tion with the protection of State roads and State-aid roads, the
State Highway Department has access to funds to maintain State
highways and streams and drains on adjacent rights-of-way (N.J.S.A.
27:7-11, 41) and to supervise the maintenance of State-aid roads."
(N.J.S. A 27:13-1 et seq., 27:14-1 et seq. ) These funds, however,
-have limited applicatlon.

In summary, there are great deficiencies:in the authority
of State agencies to undertake programs and in funds available
for such programs., The few programs authorized, touch only a
part of continuing urban drainage problems.

e.  Authority of Federal Agencies.

A few federal programs with primarily flood control ob-
jectives are applicable to the alleviation of some drainage
problems. Thus, the authorization of the Army Corps of Engineers
to undertake "flood control activities" may be applied to major -
drainage improvements if approved by Congress. (33 U.S.C.A, 70la-1).
In addition, the Corps undertakes a long-range program of clearing
navigable streams on a continuing basis (33 U.S.C.A. 70lg).
Similarly, the U.S. Department of Agriculture in undertaking or
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aldlng the undertaklng of "works of 1mprovement" is authorized to
grant cost-sharing aid on a 50-50 basis for the drainage aspects
of flood control prPJects (16 U.S.C.A. 1001, 1003).

Furthermoret a few programs exist to aid rural and farm
residents in undertaking drainage work. The Farmers Home Administra-
tion is authorized to lend farmers and other rural residents funds
to drain farmland (16 U.S.C.A. 1006a). Also the Soil Conservatlon_
Service engages in programs rendering technical and financial assist-
ance in undertaking flood control and drainage work. -

In summation, these programs were not designed to provide
much aid in alleviating ordinary drainage problems and have had a
minimal impact in the State. They will be discussed at greater
length in connection with flood control.

2. The Collection and Disposal of Storm Surface Water.

Another set of problems is associated with the collection
and disposal of storm surface water. At least two functions are
involved: one is the construction, improvement, and maintenance
of artificial drains and sewers; the other is the maintenance and
improvement of a system of natural and artificial drainageways,
which facilitate the removal of storm water runoff. Laws pertain-
ing to these functions are divided into two categories: (a) the
protection of all land uses; and (b) the protection of roads.

a., Protection of All Land Uses

Mun1c1pal and County Governing Bodles. Significant
authority for the construction, maintenance, and operation of
artificial storm drainage systems has been granted to municipal
"governing bodies. However, there are difficulties associated
with these provisions. First authorized municipal facilities are
not required to meet standards imposed within entire drainage
areas (N.J.S.A. 40:63-7,18,41 to 64, 40:56-1,52,53), Second,
authority to finance programs from local sources is inflexible
and restrictive (For assessments, N.J.S.A. 40:86-1 et seq.,
40:56-1 et seq. for bonds, N.J.S.A. 40-63-1 et seq.).

It has been indicated that both municipal and county

governing bodies are authorized to maintain and improve streamg

- for the facilitation of storm water as well as ordinary flows.
However, a number of problems are associated with such authority.
First, munic1pa11t1es are not authorized to reclaim and improve
streams as a community benefit to be paid for from general taxa-
tion (except when local improvements are combined as a general
improvement. N.J.S.A. 40:56-1). - Second, a number of provisions
authorizing the reclamation and improvement of streams are inap-
plicable to small non-navigable streams. Third, all provisions
are inapplicable to the maintenance of those drainageways with no
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defined banks and intermittent flows which function prlmarlly to
facilitate storm water runoff

Sewerage Districts and Authorities. To overcome the debt
limits imposed upon municipal governing bodies in the construction
of artificial sewerage facilities, and to meet the need for inter-
jurisdictional coordination, a number of enabling laws have been
enacted to permit the formation of special sewerage agencies. The
principal difficulties associated with legislation authorizing such
agencies are their limited purposes and their inflexible financing.

In most cases, special sewerage agencies are granted powers
only to construct, maintain, and operate sanitary sewerage and
sewerage treatment facilities. (Municipal Sewerage districts,
N.J.S.A. 40:63-32 et seq. Joint Meetings, N.J.S.A. 40:63-68 et seq.
County and municipal sewerage authorities, N.J.S.A. 40:14A-1
et seq. County sewerage authorities, N,J.S.A. 40:30A-1 et seq.)
They are not granted a wide range of powers which may be applied
to related water control problems. Only a single enabling statute
was found to apply specifically to the construction of storm
drainage facilities (See N.J.S.A. 58:12-7 to 9. Also note that
the "Consolidated Municipal Serv1ce Act" is applicable,. See
N.J.S.A. 40 $48B-1 et seq.).

The principal financing tools permitted to these districts |
and authorities--the sale of bonds and the imposition of assess-
ments--are inflexible and inadequate as an exclusive source of
local revenues because of a disproportionate commitment to bond-
holders, because excessive reliance on bond finagging may result
in marked increases in interest rates generally, and because they
result in disproportionate financial burdens on certain segments
of the population. Sound budgeting, involving the weighing of the
relative merits of competing demands on limited resources in any
given area, is jeopardized by the existence of overlapping general
and single purpose governments. ‘

" State and Federal Aids and Controls. There are few laws
authorizing State agencieﬁ to undertake operations pertaining to
the collection and dispos;l of storm surface water. State agen-

cies, largely, are confined to the administration of federal aid
programs; in turn these programs, largely, are limited to water
pollution control and the construction of sanitary facilities.

. Consequently, there are few and wholly inadequate funds available:
' at either the State or federal levels to aid regional, county, or

municipal agencies in the construction of storm drainage systems.

The principal water resources agency on the State level,
the Division of Water Policy and Supply, has some authority to
regulate drdainage in the State (pursuant to N.J.S.A, 58:1-9), but
has no specific operational authority pertaining to storm. dralnage
and has no funds earmarked to aid such programs.

Only the Division of State and Regional Planning in admini-
stering funds for planning advances for public works pursuant to

/



31

Section 702 of the Federal Housing Act of 1954 can provide some
aid for the construction of storm sewerage facilities. However,
there are few federal or State controls over the use of these
funds by reclplents . :

b. Protection of Roads.

. Appiicable authority has heen granted to counties and to
the State Highway: Department in connectlon with the protectlon of
roads. -

. - Counties:. Boards of freeholders are authorized to pro-

_ tect county roads by means of drains on roads and adjacent lands

. (N.J.S.A, 27:16-1,13,14,24). They are granted considerable flexi-
bility in financing such undertakings from general revenues or
supplemental bond issues (N.J.S. A 27 :16-19).

These prov131ons “could be construed to authorize the o
maintenance of streams adjacent to such roads which, when blocked,
jeopardize road safety, provided counties acquire downstream
’ rights-of—way38 (See also N.J.S.A. 27:16-13,14,42,48).

State nghway Department. The Department has substantial
authorlty to protect State and State-aid roads, and to finance the
‘work entailed therein, It is authorized to take charge of all
work on State Highways and to maintain and improve them (N.J.S.A.
27:7-1,11). It is authorized to aid counties and municipalities
in the construction and improvement of roads and to approve plans
‘and specifications of all work pertaining thereto (N.J.S.A, 27:7-1
27:9-1, 27:10-1, 27:13-1). To undertake these activities, the
-Department may draw from a number of f1nanc1a1 sources.

Ostens1b1y, the Department is authorlzed to go on to land
‘adjacent to State highways in order to maintain drains and streams
- which function to facilitate runoff from such highways, without
such work being cons1dered a taking for public use (N.J.S.A,
~ 27:7-41). However, this law was passed to deal with a specific
" situation a number of years ago; it has not been exercised, and
an analysis of cases pertaining to similar previous statutes indi-
cates that if tested in the courts, it would not withstand con-
stitutional ‘objections. 0 Thus, it appears that the Department
would be required to acquire rlghts of-way to undertake such work .
on adjacent private property, inh the same manner as counties.

c. Evaluation of laws Pertaining to Storm Drainage.

In summary, a number of findings have. emerged Ppertaining
to the construction, maintenance and operation of facilities to
collect and dispose of storm water, - First, there are numerous
provisions permitting the construction of;storm drainage facili-
ties, largely by municipal governing bodies, but in no instance

P
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‘are they required to conform to standards devised for entire
drainage areas, Second, no provision explicitly authorizes the
maintenance oriimprcvement'of drainageways, natural and substi-
tute, which function primarily to. facilitate the passage of storm
water runoff. ’Thlrd, enabling legislation pertaining to sewerage
districts and authoritles is inadequate and largely is inapplicable
to the undertaklng of storm drainage projects. Fourth, authority
to finance projects from local sources is inflexible and generally
inadequate, and there is a dearth of State and Federal funds avail-
able to a1d local agencies.

P

3. The Fac111tat10n, Contalnment and Control of Flood Channel
Flows. : -

" There ére at least two types of functions associated with
flood control. One involves the construction, maintenance, and
1mprovement of flood channels and artificial structures so as to
facilitate and;contaln the safe passage of flood flows, The other
‘involves the detention or impoundment of surface water so as to
control the heights and velocities of flood flows. Existing law

has been evalueted with respect to these functions.

a. Authority of Municipaiities.

It ‘has,been indicated that no general law authorizes
municipal governing bodies to undertake drainage and flood con-
trol operations which can be financed from general-local revenues.
Governing bodies are authorized to maintain and improve streams
as local 1mprovements (N.J.S.A, 40:56-1). They are granted
restricted authorlty to undertake the improvement of watercourses,
navigable streams, and public waterways which can be financed by
special assessments, the issuance of bonds, or general taxation
(N.J.S.A, 40: 69 1 et seq., 40:14~1 et seq., 58:16A-7). With these

exceptions, however munlcipalltles are not authorized to maintain
and improve flood channels as a public beneflt to be financed

from general taxes.v

b, Authorigy of Counties

, County boards of freeholders are granted general drainage
and flood control authorlty which may be financed from general
revenues (N.J. S.A. 40:30- -18). Counties may construct, maintain,
and improve streams and provide for such work in their budgets’
(Ibid., N.J.S.A. 40:30-20,21). Pursuant to a variety of statutes,
they may reclaim and improve watercourses, navigable streams, and
public waterways which can be financed by a number of means
(N.J.S.A, 40:29-1 et seq., 40:14-1 et seq.). It has been noted
that they are authorized to enter streams adjacent to county roads
and perform work necessary for their protection (N.J.S.A, 27:16-1,
13 ,14). '
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Furthermore, counties are authorized, generally, to con-
struct dams, to undertake other operations to control the flow of
surplus and surface waters, and to provide for the same in their
budgets (N.J.S.A., 40:30-18). Counties having populations between
200,000 and 400,000 may expend funds to control the flow of water
in all brooks and streams within their jurisdictions (N.J.S.A,
40:29-7). : -

At the same time, it was found that counties are limited
in their financial resources to undertake flood control projects.

c¢. Interjurisdictional, Special Agencies

Generally, it was found that statutory provisions enabling
the undertaking of flood control projects within entire major and
secondary drainage basins, were inadequate.

Joint Flood Commissions; Consolidated Municipal Services.
There are provisions enabling municipalities to form joint munici-
pal flood commissions (N.J.S.A. 40:69-5 to 10). 1In addition,
municipalities are authorized to exercise jointly, any powers
which they may exercise individually (N.J.S.A. 40:48B-1 et seq.).
However, in neither case are standards imposed as to the terri-
torial or functional scope of such commissions, their formation,
the extent of their powers; and their finances depend upon the
whims of individual municipalities, and at best, they are limited
to the authority of each municipality.

Soil Conservation Districts. These districts, organized
in every county, do provide a basis for flood control activities
on a broad scale. Their authority is applicable to the allevia-
tion of many flood problems (N.J.S.A. 4:24-1 et seq.). It should
be noted that as of October 1966, districts were participating in
18 flood-control projects in the State. At the same time, it has
been noted that these districts are limited in their finances,
their powers, their staffs, and the&{ willingness to exercise
some of the powers they do possess.

Delaware River Basin Commission. Only the Commission is
granted a sufficient range of powers to undertake a truly compre-
hensive flood control program within an entire drainage basin in
the State (N.J.S.A, 32:11D-19,21,34,38,101). Alone, it can not
provide a complete flood control program. It is somewhat removed
from State and local control, It is subject to some limits in
financing projects (N.J.S.A. 32:11D-19,20,64,68). In addition,
it has as a matter of policy, limited the exercise of some of its
powers. ' i
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}d., Authority of State Agencies

: There Ere few authorizations permitting State agencies to
undertake flood control operations and few funds for them to aid ~
polltlcal subd1v131ons to do so.

The D1v151on of Water POll;y and Supply, is granted juris-
~diction over flood control (N.J,S.A, 58:1-11), but has no opera-
tional powers pertalnlng thereto, other than 11mited functions in

extending technlcal aid, The Department of Conservation and
Economic Development is authorized to participate in Federal flood
control progects and has been granted powers and money to do so;
but this has not -provided the basis of a continuing flood control

program (N.J. S A, 58:16A-1 et seq.).

The- only prov131ons found to authorize State agencies to
undertake the malntenance and improvement of flood channels, per-
tain to the 1mprovement of - navigable waters as a part of the ,
inland waterways system (N.J.S.A. 12:6-9) and to the protection
of State roads (N.J.S.A. 27:7-1 et seq.). Both of these programs

" are inapplicable to the many smaller streams where the bulk of
flood problemSwoccur. »

i

e. Federal Programs

It is on the federal level that large amounts of money
are available to assist agencies within the State. Yet, there
are limitations in the applicability of these programs to flood

problems in New Jersey.

The U,S. Army Corps of Engineers., The Corps undertakes
extensive flood control programs. Subject to the approval of
Congress, it is authorized to direct and supervise "flood control
activities" on\the navigable waters of the United States (33
U.S.C.A. 70la-1, 701b-2,3). On a continuing basis it is author-
ized: to undertake flood emergency operations (33 U,S.C. A, 701n);
to engage in small flood control projects of less than one million
dollars (33 U.S.C.A, 701s); and to undertake stream clearance,
snagging and improvement programs on a limited scale (33 U,S.C.A,
701q). To f1nhnce its continuing program the Corps may. receive
funds from Federal State and 1oca1 sources (33 U,S.C.A, 701h n,
q,s,t). o

! . . .
' Soil Conservation Service. The Service, located in the

Department of Agriculture, undertakes flood control programs pur-
‘suant to the Whtershed and Flood Prevention Act (P.L. 566). It

is authorlzed,|upon appllcatlon, to assist "local organizations"
in preparing and carrying out plans for "works of improvement"

(16 U.S.C.A, 1003). The Service pays 100 per cent of the Federal-
share of projects, and pursuant to related programs, the Farmers
Home Administration and the Agricultural Stabilization and Conser-
vation Service in the Department of Agriculture are authorized to

’
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make loans or advances to local organizations to finance the
local share of the costs of carrylng out works of improvement and -

- other projects (16 U.S.C. A 1006a).

Limits of Federal Programs. There are limitations in the
application of federal funds to the problems of New Jersey. There -
are few flood control programs undertaken by the Corps in compari-
son with navigation programs. In addition, the State does not
fare well in comparison to other States.43 It should be noted
that as of January 1, 1963, flood control programs undertaken in
New Jersey by the Corps of Engineers amounted to merely $652,201.
As of 1964, only eight projects had been completed and only 20 -
applications were con51dered actlve, pursuant to the P L. 566

program in New Jersey. '

There may be several reasons for the dearth of programs
‘undertaken in New Jersey. . First, federal projects are limited to.
‘those which can be justified by a favorable cost-benefit ratio
(33 U.S.C.A, 701 et seq., 16 U.S.C.A, 1003). While progress has
been made in liberalizing calculations of benefits received, the
undertaking of many flood control projects can not be so JuStlfled
Second, local interests participating in these programs must under-
take respon31b111t1es which involve costs, which include maintain-
ing completed projects (33 U.S.C.A. 70lc, 16 U.S.C.A, 1004), ac-
quiring rights-of-way (Ibid.), and the assumption of other local
costs pursuant to P,L., 566 (16 U.S.C. A 1004).

In addition, there are other 11m1tat10ns in the jurisdic-
tion of the federal agencies in pursuing these programs. The
programs of the Corps. of Engineers are limited to the navigable
waters of the United States and their tributaries (33 U.S.C.A,
70la). A "work of improvement" undertaken pursuant to P.L. 566
is limited to watersheds not in excess of 250,000 acres and can
not include any single structure which provides more than 5,000
acre feet of floodwater detention capacity and more than 25,000

“acre feet of total capacity, unless it has been approved by the
House of Representatlves (16 U.S.C.A. 1002).

4, Acquisition of Lands and Waters.'

: Vltally 11nked Wlth the authorlty to undertake water con-‘
trol projects, is the: power to acquire lands and waters by condem-
nation and other means, for drainage, flood control, and conserva-
tion purposes. Adequate acquisition'power: can enable public
agencies to perform work on private property for water control
purposes; permits reservation of drainageways and flood plains
for public purposes; can decrease the need for the construction
- of ‘costly engineering works; could be used to alleviate downstream
ligbility problems resulting from the disposal of surface water5°45
and could serve to minimize flood damage.
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Three major findings emerge from an examination of acqui-
sition laws. First, while there is authority on every level to
acquire property in connection with the performance of specific
functions, no general purpose agency on any governmental level is
granted authorlty to acquire property in connection with the
‘undertaking of d4ll or most water control functions. Gaps were .
found in the}ex;stlng laws pertaining to the acquisition of lands
and waters either because the areal jurisdiction of agencies
granted acquisition powers is too limited to deal effectively with
problems which drise or because either drainage, flood control,
or conservation were not specified among the 'public uses" legally
justifying acquisition. Second, no systematic acquisition pro-
grams have been undertaken. Third, there has been a reluctance
on the part of public agencies to exerc1se authority they do
possess when the cooperation of affected property owners is not
forthcoming. Unless affected property owners consent to the
undertaking of water control work, public action is required to
acquire rights- of-way When, as often occurs, difficulties are
encountered in obtaining the required consent, agencies are
deterred in undertaking work because of the lack of public funds
and because of the legal risks involved,46 or they are delayed
by time-consuming condemnation proceedings. ' '

a. Acquisition Authority. \

Municipalities. Municipal governing bodies are authorized
amply, pursuant |to a number of statutes, to acquire lands and
- water by all meéns, including condemnation for a number of specific
uses which individually include drainage, flood control, and .sew-
erage (Local and General Improvements, N.J.S.A. 40:56-7,8,9.
Sewers, dralns,rdlsposal plants, N.J.S.A. 40:63-1. Pub11c lands
and waters, N.J.S.A, 40:60-2. Waterfront improvements, N.J.S.A.
40:68-1, Waters, watercourses, N.J.S.A., 40:69-4.1, 4.2, 4.3,
4,7, 4.9.. Water supply, N.J.S.A., 40:62-68). There is no general.
provision enabling acquisition for all water control and conserva-
tion purposes. !

|
Counties. County agencies are authorized to acquire
property by all imeans for drainage and flood control purposes
generally and for the protection of roads (Drainage and acquisi-
tion-of lands, N.J.S.A, 40:30-19, County parks, N,J.S.A, 40:37-:
95.14. County roads, N.J.S.A, 27:16-42,43. Beachfronts and
waterways; N.J.S.A, 40:29-8), '

Special'Agencies. Special agencies with varying areas of
jurisdiction are authorized to acquire property to perform spe-
cific functions i(Delaware River Basin Commission, N.J.S.A.
32:11D-36, 87, 100 Soil Conservation Districts, N J.S. A, 4:24-22k).
Deficiendies are found either in the jurisdictional or functional
scope of such agencies in exercising such powers.
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State Agencies., In connection with federal flood ¢ontrol
programs, the protection of roads, and the facilitation of navi-
gation, some State agencies have been authorized to acquire ,
property for specific public uses (N.J.S.A, 58:16A-9; 27:7-22 23
12:6-8,9). There is no general provision enabling an agency or
agencies to acquire property by all means, including condemnation
for all water control or conservation purposes. :

" b. Acquisition Programs Undertaken

It was found that few comprehensive acquisition programs
are being undertaken in the State, that funds available for such
purposes are not adequate, and that little useful data were being
developed applicable to systematic acquisition,

. Municipalities. Alone, municipalities have a limited
role to play in the undertaking of systematic acquisition programs.
They are limited in size, They are susceptible to pressures for
minimizing expenditures and increasing ratables by encouraging
the maximum development of all land areas within their borders,
Often, they lack technical data and requisite skills,

Counties. Counties could play a significant role in the
undertaking of systematic acquisition programs. Single counties
encompass entire drainage areas. They collect and develop useful
data. They have considerable acquisition authority. However,
problems exist in acquiring rights-of-way to alleviate inter-county
problems, - Furthermore, greater political support behind county
programs, more adequate data, and greater funds are needed for
counties to undertake comprehensive acquisition programs.

Special Agencies. Most special agencies surveyed may
acquire property by all means to accomplish their specific pur-
poses. However, only the Delaware River Basin Commission was
found to be authorized to acquire full or partial interests in
lands for a full range of water control and conservation purposes.
Such powers could be used as a model for other agencies in the
State.

47

There is no evidence that any agency individually or any
~agencies collectively are undertaking systematic and comprehen-

sive acquisition programs on -a dralnage basin or regional ba31s,
on the scale required. :

State Agencies. It is on the State level where systematic’
acquisition programs can be most effectively conceived, authorized,
and aided. State agencies could command the resources and skills
and have the jurisdictional scope to undertake or aid in under-
taking comprehensive acquisition programs. Yet, while some
acquisition programs are being undertaken, it is apparent that
such programs are not adequate for comprehensive water control
~and conservation purposes.
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In connectlon with flood control and navigable streams,

the Department of Conservation and Economic Development is auth- -
orized to acquire a full or partial interest in property (N.J.S. A,
58:16A-9;13; 12:3-64). In connection with the Green Acres Pro-
gram, the Deparﬂment is authorized to acquire lands outright » ‘
(N.J.S.A. 13:8A-6), to assist local governments-in acquiring lands
“and waters (N.J.S.A. 13:8A-12), and to acquire conservation ease-
ments.48 The .U.S. Housing and Home Finance Agency (now part of

the Department of Hou51ng and Urban Development), pursuant to the
Housing Act of H961, provides assistance to local units for the
acquisition and preservation of open space lands in and around ..
urban areas. In addition, pursuant to the Federal Wildlife and
Fish Restoration. programs (16 U.S.C.A, 669 et seq., 16 U,S.C.A,

777 et ggg.), lands and streams may be acquired by the State
(N.J.S.A. 13: 1AH33 35; 13:1B-63,65;-23:12-1,2). - In summary, there
is some author1by and some funds avallable for acquisition purposes
on the State 1eve1 but there is much that can be done which re- -
mains undone. Exlstlng acquisition programs are plecemeal .and not
applicable in mdny cases to water control and conservation purposes.
Limited funds are available to undertake acquisition’ programs. 1n

a comprehen31ve manner. . :

ISTATUTORY LAWS OF WATER CONTROL:
! REGULATING LANDS AND WATERS'
FOR WATER CONTROLVPURPOSES

1. Undertaking Dperatibns Pursuent to‘General Pelice Powers.

Somie of the gaps in the powers described earlier can be
f111ed by undertaklng drainage operatlons ‘pursuant to general -
police powers. Fet other gaps persist, and other difficulties .
are associated with the utilization of police powers. "

i

a; Nulsance Powers.

,)

Local Boards of Health Prov1s1ons permitting local

boards of healthlto abate nuisances are applicable to the allevi~
~ation of some dralnage problems on both public and private prop-
erty ! ...Wherever any...water in which. mosquito larvae. breed or
cause of ill health is found..." (N.J.S.A. 26:3-49,50,56). A health
“board is authorized to notify owners or those in charge of areas
where a nuisance exists, to order its abatement and failing compll-
ance, to undertake abatément activities. -The costs entailed .
therein are charged against those causing or allowlng such condi-
tions to continue and can be recovered by a civil action either




39

- from the property owners or frdm municipalities wherein the prob-
"1em existed (N.J.S.A. 26:3-54). R .

State Department of Health. The Department is authorized
to supervise the exercise of: the powers of local boards in accord-
ance with standards which it may prescribe. It can take the
initiative in abating nuisances (N.J.S.A. 26:1A-26 et seq:). By
prescribing minimum health activities for local boards (N.J.S.A. .
26:1A-15) and by formulating and enforcing a State Sanitary Code,
the Department may control nuisances hazardous to public health,
including those conditions conducive to the breeding of mosquitoes
and other insects (N.J.S.A. 26:1A-7,23). , ‘

. County Mosquito Extermination Commissions. County commis-
sions are authorized to exercise powers of local boards of health
in connection with the abatement of nuisances on private land
(N.J.S.A, 26:9-10). They may request a survey from the Agricul-
tural Experiment. Station of suspected breeding places, notify the
owner of the existence of a nuisance,-and abate such a nuisance . .
if there is no compliance (N.J.S.A., 26:9-5,8,9).

“b. Civil Defense and Disaster Control Laws.

, To a more limited extent, civil defense and disaster con-
trol laws may be utilized in crisis situations to undertake some
water control operations. The Governor, and to a lesser extent,
municipal and county disaster control officials are authorized to
~utilize the resources of the State and the federal government in
situations declared to be "dlsasters," whlch are defined as
follows:

...any unusual incident resulting from natural or
unnatural causes which endangers the health, safety
or resources of the residents of one or more .
municipalities of the State and which is or may N
become too large in scope and unusual in type to be
handled in its entirety by regular municipal oper-
ating services (N.J.S.A. App. A:9-33 et seq.).

c. Nuisance Powers Evaluated.

There are both advantages and disadvantages in resorting
to nuisance powers as a means of alleviating continuing water
problems.. :

Advantages. The advantages are clear. First, nuisance
-powers may be invoked by health agencies and mosquito commissions
for the broad and somewhat vague purpose of preserving the public
health, comfort, safety, and the economic interests of the State.
In addition, nuisance power has been broadly construed to extend
to potential as well as actually hazardous conditions.49 Second,
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difficulties associated with the need to acquire rights-of-way
to undertake work on the properties of uncooperative private
owners are overcome by the legitimate exercise of police: power.
Third, public agenc;es abating nuisances may not be committed
thereby to perpetual mainténance of such work. Fourth, local
boards of health may perform work on public property (although
county mosquito commissions may not).

Disadvantages. However, the utilization of nuisance ,
powers to undertake drainage work does not provide the basis for
a continuing and comprehensive drainage program. First, their
use to meet speciflc problems  does not require the formulatlon
and promulgatlon of plans and standards in a comprehensive way.
Court standards' applied to the abatement of individual nuisance
situations, are'indefinite in comparison with the expert determina-
tion of those w1th technical competence and resources to undertake
a comprehen51ve!program. Second, nuisance laws do not provide a
basis for preventative programs. Their use does not result in
rationalvdecisién-making based upon.systematically developed data.
Agencies invoking these laws often respond to specific situations
as they arise or when. they reach the critical stages. Often,
there is no comérehenéive and continuous program of inspection
and policing. Third, nuisance powers do not apply to all prob-
lems associated with the control and disposal of water. Only
certain conditi?ns hazardous or injurious to public health may be
abated, and not|those which simply lead to discomfort or- depreci-
ate property values.so Fourth, there is much delay and confusion
when disputes arising from thé exercise of ‘nuisance powers result
in litigation., iVagueness,ln the scope of nuisance powers as they
apply to specific instances is a distinct problem in invoking
these powers. Fifth, nuisance powers are not an assignment of
respon81b111ty.) Health and mosquito agencies may be wary of in-
voking them when political pressures are most intensely felt,
Sixth, the problem of equitable allocation of costs is not solved
by exercising nuisance powers. In a densely settled urban environ-
ment the contrlbutlon one makes to a water- related nuisance situa-
tion often is not clear. : -
|
|
2. Regulation éf Waters, Watercourses.
l

The regﬁlation of watercourses involves at least two
distinct functhns. One is the control and prevention of the
obstruction of drainageways to facilitate the safe disposal of
water. . The other is the control of streamflows so that their
heights and velocities do not overburden existing drainage facili-
ties or result in flood damage. To an extent such functions can
be performed pursuant to land use regulations discussed in the
next section, In this section there will be an examination of
those laws pertaining to the regulation of waters and watercourses.

e )

i
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a. Stream Encroachment Laws.

One means'of'facilitating the safe disposal of surface
water runoff and channel flows is by enacting stream encroachment
laws. A number of provisions permit public agencies on all levels
to formulate and enforce such regulations. To the extent that
they regulate private property, encroachment laws constitute an
exercise of the police power_and thereby modify riparian rights
of private property owners. '

Federal Jurisdiction. It has been indicated that the
federal jurisdiction is restricted to navigable waters pursuant
" to the interstate commerce clause of the U.S. Constitution. In
this connection the Army Corps of Engineers is authorized to
administer regulations to protect navigable waters of the U.S.,
to issue permits for structures over and in such waters, and to
supervise projects therein (33 U.S.C.A. 401.491,540; 701a-1)

This power is very limited, however, and is not'applicable

to most of the waters and watercourses of the State.
|

State Regulation of Navigable Waters. The State is auth-
orized to exercise regulatory authority over both public and pri-
vate watercourses of the State. It has been indicated ‘that the
State has title to navigable waters within its boundaries.>* 1In
this connection the Department of Conservation and Economic
Development, having general supervisory power over tidewaters and
navigable waters, is authorized to regulate their encroachment.
(N.J.S.A, 12:3-2,3,4,8,13,14,19,21,22,26,27; N.J.S.A., 12:4-10,
12:5-1 et seq., 12:6-1 et seq., 48:7-9, 48:14-11),

However, this power is not applicable to the non-navigable
drainageways in the State, :

State Fncroachment Law. The statutory language of the
State Encroachment Law is broad. It provides that no '"structure"
within the "natural and ordinary highwater mark of any stream"
shall be made by any public agency or private person without noti-
fying the Division of Water Policy and Supply and without its
approval (N.J.S.A, 58:1-26). In addition, the Division can order
the removal or repair of any existing structure built subsequent
to the enactment of the encroachment law in 1929, within the
natural and ordinary highwater mark of any stream (Ibid.). Thus,
based upon the statutory language, the Division has “control over
unnatural obstructions, both prior to their construction and
after they have been constructed,' Furthermore, the term
"structure'" has been interpreted broadly to apply to the regula-
tion of the construction of dams, bridges, culverts, walls, to
land-fills, to the construction of channel 1mprovements to pipe
crossings, and to "other encroachments.,

At the same time, there are limits inherent in the statute.
First, there is no statutory mandate for the Division of Water
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Policy and Supply to take the initiative in delineating and
marking encroachment lines on all stream channels in the State.
Such determinatlons are not made until applications or complaints
are filed with the Division and are acted upon. Thus, only a
general admlnlstratlve policy has been developed, interpreting
"the natural and ordinary high water mark."56 Second, regulation
of encroachments applies only to "any stream," which means that
it applies to all well defined watercourses as defined previously,
but not to 1essidefined storm drainageways such as depressions
and swales. Third regulation extends to only "structures'"; that
is, artificial or unnatural obstructions. Thus, the statlite does
not impose responsibility for the maintenance of streams obstructed
as a result of natural or difficult to determine causes.

Also, there are administrative 1im1tat10ns in the exer-
' c1se of the statute. First, in interpreting statutory term
"natural and ordlnary highwater mark," the Division of Water
Policy and Supp}y has delineated encroachment lines which do not
preserve flood plain storage, and has not based them upon ‘the
channel and floéd plain as they exist or as they are likely to
exist in the reasonably near future, Instead, they are based on
either a rectangular or trapezoidal improved channel required to
safely pass a design flood. Calculations of the design flood are
based upon the size of the drainage area of the stream. Second,
the Water Pollcy and Supply Council does not- require the approval
of new projectsiinvolving stream channels draining an area of less
than 1/2 square mile, although it does require those proposing the
undertaking of prOJects on or adjacent to all streams, whatever
the-size, to notlfz the Council of their plans., What the Council
" has done is to delegate responsibility for regulating these
smaller streams to municipalities. When this responsibility is .
not assumed by ﬁunicipalities, gaps exist in the regulation of
many of the streams where critical flooding problems may occur,
Third, because of the lack of resources at the disposal of the
Bureau of Water|Control and because the Attorney General's office
cannot handle adequately referrals pertaining to encroachment
applications and violations, there is a backlogue of appllcatlons
and of actions to be taken.

In summary, State encroachment laws have been found to be.
deficient in a number of particulars. First, there are limits in
their application because of restricted authorizations. Second,
the exercise of the existing authority has been further restricted
for administrative reasons. There is no State policy as to the
delineation of encroachment lines and enforcement of encroachment
regulations throughout the State; political subdivisions have
received some encouragement, but neither are aided nor required to

"~ £ill in the gaps left by the authorlzatlons of the Division of
Water Policy and Supply.

§Eec1alior Regional Agencies{ The next area to be ex-
plored is the extent to which the gaps in the State law are filled
or compensated By encroachment regulations enacted by agenc1es on’
other governmental levels. :




43

~

Of the special agencies surveyed below the State level,

only the Delaware River Basin Commission has jurisdiction over a

major drainage basin and has been authorized to establish encroach-

ment lines and to regulate encroachments (N.J.S.A, 32:11D-35). To
implement the standards it has established, the Commission may
grant technical and financial 'aid to any mun1c1pa1 corporation

(Ibid.) and review and approve or disapprove those projects pro-

. posed within the Basin "having a substantial effect upon the water
resources of the Basin'" (N.J.S.A., 32:11D-21). However, as a mat-
ter of administrative policy, the Commission has excluded from its
review authority: those encroachments on streams within the basin

-caused by floating docks, anchorages, buoys and navigation aids,
and temporary structures; the placement of fill or the construction
of dikes on the streams within the basin except the Delaware River,
the tidal portions or tributaries thereto, and streams draining
more than one State; and bridges and highways unless they pass
across an existing or proposed reservoir or recreation project
area shown in the Comprehensive Plan.

Counties. In some cases individual counties encompass
entire watershed areas and are logical units to regulate stream
encroachments. However, counties have been granted few applicable
powers. Only in counties having a population of more than 200,000
and less than 400,000 are boards of chosen freeholders authorized
to fix encroachment lines adjacent to brooks or streams beyond
which no structure may be erected (N.J.S.A, 40:29-8). There is
no evidence that such authority has been exercised. ‘

. Municipalities. The power granted to municipalities to
establish encroachment lines and to regulate encroachments in

some ways may be more far-reaching than the authority of the State
Division of Water Policy and Supply. Municipalities are author-
ized to define the location and establish widths, grades, and
elevations of any

stfeam, éreek river or other
waterway (N.J.S.A. 40:56-10).

Conceivably, this provision could be broadly interpreted to apply
to less defined storm drainageways as well as to stream channels,

. However, there is some question as to the effectiveness

of municipalities as regulating units in this connection. In the
first place, the enabling provision is merely permissive and not
an assignment of responsibility. There is evidence that only 18
municipalities have enacted encroachment ordinances.>? Obviously,
there are few inducements for municipalities to enact such
ordinances. Their enactment involves some sacrifice, some expense,
and the possession of skills and data not normally available on
‘the local level. Second, municipalities are too small. Most
streams transcend municipal boundaries. Unless the enactment of-
encroachment ordinances is controlled at a higher level, coverage
will not be comprehensive and standards will not be uniform within
entire drainage areas. ‘
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_ In a cdmpréhensivé study of encroachment laws in a number
of States, one expert has concluded:

1 . 7

i.ﬁ.experience to date in areds where such
‘authority “(to prevent channel encroachments)
‘has been given to local governments has
iproved that such delegation is ineffective}60

Findings in New Jersey support this conclusion.
/ ! N

b. Reéulation of Dams.

One meﬁhod of controlling streamflows and preventing
encroachments” is regulating the construction and repair of dams.

Generally, the Department of Conservation and Economic
Development has jurisdiction over the construction and mainten-
ance of dams (See, N.J.S.A. 58:1-9,33). First it can regulate
the construgtiQn of dams by means of the stream encroachment law
(N.J.S.A, 58:1-26). Second, for safety purposes it can attempt
to protect downstream developments by supervising the construction
and repair of dams which raise waters therein by more than five
feet above theﬁr usual low water mark on any river of the State
(N.J.S.A, 58:4-1). Third, it has some authority to regulate the
construction of dams to protect navigation interests (N.J.S.A.
12:3-4, 48:7-9, 48:14-11).

While éhe construction of dams and the regulation of
their construction and repair significantly involve and affect
water control programs, the laws pertaining to dams have some
limitations. First, they are not applicable to the regulation
of the release of impounded water. Second, the basic dam law
was not intended to prevent encroachments on streams, but only to
insure the structural safety of dams. Thus, there is a need for
the coordination of policies involving upstream and downstream
water control techniques,

c. Streamflow Regulations.

A meansiof preventing or controlling downstream water
damage is the regulation of streamflows. Such control can be
accomplished by the construction of various types of facilities
referred to prdviously.61 In addition, regulatory laws under
various titles may be applied to the control of streamflows.
Such regulatiod can be effective only when exercised by agencies
encompassing entire drainage areas. T

State Regulation. On the State level a number of provi-
sions may be utilized. First, the Water Policy and Supply Council
is authorized to regulate the diversion and withdrawal of surface
water for both private and public uses (N.J.S.A. 58:1-17 to 24,
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33,35 to 50). By this means some control over channel flows can
be accomplished by increasing the amounts that can be withdrawn
or diverted during peak flow seasons. However, the principal
purpose of these laws is water conservation and -the maintenance
of streamflows at acceptable levels-so as to control pollution.
Second, to an extent the State may regulate the releases of water
from State-owneéd reservoirs during periods when flows are at low ]
stages. (N.J.S.A. 58:20-1 et seq., 58:22-1 et seq.). Potentially, /
such controls could be extended to flows at high stages. However,
_there are few State-owned reservoirs and such controls would have
limited impact throughout the State. : '
Delaware River Basin Commission. The Commission has been
granted ‘applicable powers which are limited in application. First,
it has authorlty ‘to regulate withdrawals and diversion of waters
within the basin/(N.J.S.A. 32: 11D-51,52,53). These powers share
the weaknesses oE the counterpart State powers and, in addition,
they are confined to the Delaware River Basin. However, the
Commission is authorized to store and release waters.of the
.Delaware River and its tr1butar1es as it deems: approprlate (N, J.S.A, -
32: 11D-19 »34).

Evaluation of Streamflow Regulatlons. Thus, these laws,
such as they are, do not explicitly authorize streamflow regula-
tion for drainage or flood control purposes. Furthermore, they
do not adequately deal with the problems involving flows of high
velocity and heights resulting from high intensity land uses and
the disposal of surface water.

3. The Application of Planning Laws to Water Control,

Planning laws may be applied“té the regulation of lands
and waters for water control purposes.

a. Formulation and Enforcement of Plannihg Standards,
Master Plans.

One criterion for an adequate water control program is.
the formulation and promulgation of standards and plans within
broad functional areas. The f0110w1ng is an evaluation of laws
pertaining thereto and the exercise Q@ such laws.

Municipalities. Within municipalities, governing bodies,
planning boards, local boards of health, and sewerage districts
and authorities may formulate plans and standards pertaining to
water control, :

. The municipal planning law is most explicit as to the
scope of such authority (See, N.J.S.A. 40:55-1.1 et seq.). First,
provisions pertaining to the adoption of master plans provide for
the inclusion of proposals for conservation and flood control.
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Second, if adopted mun1c1pa11t1es can require that public prOJeCtS'
be referred to the agency administering thé master plan. While
such is not veto power, it does constitute a significant measure
of potential control over projects as they affect the master plan.
‘ . o
There are some difficulties associated with these provi-
sions as they apply to water control.  First,there is no explicit.
authority for munlclpalltles to adopt dralnage and flood control
plans and standards, and to review and pass upon all activities,
both public and private, which might affect them. Second, even
if such powers | were granted, municipalities are too restrlcted in
size to prov1de uniform standards which could be enforced within .
entire dralnage areas., Furthermore, alone, mun1c1pa11t1es cannot
develop data upon which to base sound decisions with . respect to
their 1mpact upon entire drainage areas. Third,; there is evidence
that many municipalities have not exercised the power that they
have been granted. A survey accounting for municipal planning
activities up to July, 1962, indicated that in the 567 New Jersey
munlclpalitles, 485 had planning boards, 343 had completed master
plans, and only 168 had adopted master plans. In addition, few
municipal watet control plans have been found to exist.

. Counties.  For water control purposes, counties are ade-
quate planning units, However, county planning laws share many
of the weaknesses of municipal planning laws and few of their
‘strengths. |
!
|

First, ‘prov151ons pertaining to the scope of master plans'
are not explicit Planning boards merely are authorized to in-
clude within their proposals, the locatlon, character and extent
of waterways (N J.S. A 40 27 -2).

Second, planning boards are not authorized to require
that public orlprlvate activities in each county be refeérred to .
them before they are begun. In this connection they. are authorized
merely to encourage local municipalities within the county to
cooperate in maintaining the integrity of county master plans
(Ibid.), and to advise boards of freeholders with respect to the -
formulation of development programs and budgets for capital
expenditures. [County planning boards can affect the decisions
of municipalltles only insofar as they are authorized to report
to any local authorlty having the power to-approve plats before
approval of any plat is made (N.J.S.A. 40:27-7). .

Thlrd,.there is ev1dence that counties have not exercised
those powers which they do possess. While there are 17 planning
boards in the 21 New Jersey countles,64 there are great variations
as to the scope and quality of their programs. Other agencies
such as mosquito extermination commissions, soil conservation

- districts, and sewerage authorities do formulate plans and stand-
ards within counties, However, the comprehensiveness of such
plans varies from county to county; they are not coordinated with.
those adopted by county planning boards, and these agenc1es do
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not possess significant regulatory powers to enforce those plans.
There is little evidence of any coordinated drainage or flood
control plans within lsingle counties.

1 .
Inter jurisdictional 'Regional Plans. The agencies with
planning authority considered in this section are the following:
(a) the Delaware River Basin Commission; (b) soil conservation
districts; (e) regional planning boards; (d) sewerage districts;
(e) the GCorps of Engineers, the Soil Conservation Service and
State agencies within drainage basins and other regions; and
(f) water supply districts. In few instances was adequate auth-
ority found to exist for the formulation and promulgation of com-
prehensive plans and standards pertaining to water control and
conservation within entire drainage areas or within areas coterm-
inous with the scope of water problems.

Of all the agencies examined, only the Delaware River Basin
Commission is authorized to formulate plans and standards expli-

_citly, for all aspects of water control (N.J.S.A, 32:11D-1,15) and

to review and pass upon all activities which might affect its
Comprehensive Plan (N.J.S.A. 32:11D-21).

Another type of agency that can formulate and promulgate
plans and standards is regional planning boards. For a number
of reasons, laws pertaining to their formation and operation were
found to be inadequate., . First, there are no specific powers
granted to regional agencies. They are merely authorized to make
a master plan as may be essential to the physical development of
the region (N.J.S.A. 40:27-10). Second, they are limited to the
powers granted to them, by participating municipalities and/or
counties (N.J.S.A. 40:27-11). Third, regional boards are isolated
from those general governing powers which must be used to implement
plans and enforce regulations. '

Soil Conservation Districts are authorized to develop com-
prehensive plans for the conservation of soil resources and for
the control and prevention of soil erosion within each district
(N.J.S.A, 4:24-22)., However, the purposes of such plans are
limited and, except insofar as districts are authorized to formu-
late and enforce land use regulations (N.J.S.A. 4:24-25), there
are no adequate procedures to promulgate these plans and to
coordinate them with those of other governmental units within
each district.

Other provisions and programs administered by agencies on
the State and Federal levels may be applied to the formulation of
regional plans, but these are piecemeal and not primarily related
to water control, First, the Division of Water Policy and Supply
is authorized to investigate and regulate the use of waters in the
principal watersheds of the State to prevent floods and for other
water resources purposes (N.J.S.A. 58:1-11). While the Bureau of
Water Resources has begun or participated in investigations and
studies, there is little evidence of any comprehensive State
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planning being undertaken within watershed or drainage basins.
Second, while the State Division of State and Regional Planning
has undertakengregional studies and developed criteria for
regional planning, these have not primarily been related to water
control and conservation, nor has the Division any powers to
promulgate such plans. Third, the Corps of Engineers has under-
taken and the U.S. Soil Conservation Service has been authorized
to undertake watershed or basin studies. However, these usually
are confined té specific aid programs.

Varlous non-official groups have undertaken to develop
plans or initiate studies on a regional basis. Several water- ,
shed associations have served to impose a watershed consciousness
in connection with water resources. Other agencies have had a
wider range of jconcerns. These attest to the need for planning
in functional areas which transcend existing jurisdictional
boundaries. At present, there is little coordination of such
plans and programs.

State Planning Programs. A number of agencies on the
State level are authorized to formulate plans and standards in
connection W1th water control and conservation and, to an extent,
to promulgate such plans and standards. The D1v1s1on of Water
.Policy and Supply in the Department of Conservation and Economic
Development hasg been granted supervisory authority in connection
with water control and conservation (N.J.S.A. 58:1-9,11). The
Division of State and Regional Planning, the principal State
‘planning agency, is authorized to prepare a comprehensive guide
plan (N.J.S.A. |13:1B-15-52). The Department of Health is author-
“ized to prescribe minimum standards of health (N.J.S.A. 26:1A-15),
to establish and enforce a Sanitary Code (N.J.S.A. 26:1A4-7,9,23),
and to supervise sanitary engineering facilities (N.J.S.A.
26:1A-37). The Agricultural Experiment Station reviews work plans -
of county mosquito commissions (N.J.S.A. 26:9-22)., The State Soil
Conservation Committee reviews plans of soil conservation dis-
tricts. (N.J.S.A., 4:24-3,17,20,2.1,12.1). The Highway Department
develops plans land standards in connection with protecting the

construction and improvement of State roads.
. | .

All of these authorizations are or are potentially applic-
able to water control and conservation. Yet, there is no coordina-
tion of these programs and no evidence of any overall State-wide
development of plans and standards. While the Division of Water
Policy and Supply has undertaken some regional studies--collecting
and developing data, participating in Federal studies, and develop-
ing standards in the administration of its varied programs--it
"has not initiatied the development of comprehensive plans and
standards for the State. The plans of the Division of State and
Regional Planning, while generally useful in the area of water
resources policy, are not useful for making many of the technical
decisions connected with water control and conservation. The
standards developed by the Department of Health, while useful in
dealing with wqtér-related nuisances, have  limited applicability
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to water control. - In particular, it is not authorized to approve
the construction of sewers and sewage treatment plants according -
to planning standards or with reference to a comprehensive gulde
‘plan.

Imposition of State Planning Standards. There are few
"carrots" and even fewer '"sticks'" on the State level which could
be .applied to the enforcement of planning standards developed on
the State level. :

The Division of State and Regional Planning, the principal
planning agency, lacks the most effective planning tools of control
the zoning power and subdivision controls. The authority of the
Division, is limited to the coordination of the activities of the
State departments and to the stimulation and coordination of local,
county, and regional planning activities. At the same time, the
Division of State and Regional Planning can impose a.conscious-
ness of the dimensions of water control problems on counties and
localities. In its administration of federal funds pursuant to
sections 701 and 702 of the Federal Housing Act of 1954, section
.103-d of the Federal Housing Act of 1949, and the New Jersey 50/40
program, it could encourage the imposition of some standards per-
taining to drainage and flood control as a condition of the grant-
ing of such aid. However, drainage and flood control are not the
principal purposes of these provisions; only incidental benefits
can be derived from the imposition of certain standards as a con-
dition to the granting of ald

Pursuant to the local assistance program'of the "Green
Acres Law," the Commissioner of Conservation and Economic Develop-
ment may exercise.control over the land use practices of partici-
pating municipalities by prescribing terms and conditions under
which a grant will be made and by withholding funds until regula-
tions are adopted and approved by him (See, N.J.S.A. 13:8A-9,10).
However, water control and conservation is not a primary purpose
of the law. The imposition of too many conditions may result in
further resistance on the part of municipalities to part1c1pate
in the program.

.Pursuant to the aid programs of the Federal Department of
Health, Education and Welfare, the State Department of Health can
impose some planning standards in administering funds to aid local
communities (33 U.S.C.A. 466b,d,e).  However, limited funds are
. available for such purposes, and they apply to the construction
of only facilities connected w1th water pollutlon control,

The State nghway Department might promulgate uniform
water control standards pursuant to its.State-aid road program
(N.J.S.A. 27:9-1, 27:10-1). However, these funds have very
limited appllcatlon. k : .

In summary, planning on the State level generally is
inadequate in connection with the formulation of promulgation of
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plans and standards pertaining to water control and conservation.
First there is no authorization for the development of a compre-
‘hensive planior plans for the coordination of plans of various
agencies. Second, there are few enforcement tools on the State
level, State agencies lack the basic regulatory tools of control.
Third, therelare inadequate funds connected with water control .
and conservatlon to aid local communities in formulating plans of
their own or to encourage the promulgation of uniform standards
developed at\the State level.

b. Subdivision Review: Official Maps.

Subdivision controls and official map laws can be applied
.to the reguldation of drainageways, to the regulation of land use
practices affecting water control, and to the control of storm
drainage systems. Existing enabling law was found to be inadequate.

Munié;palities. Effective regulation of public and private
activities affecting water control can be undertaken pursuant to-
subdivision and municipal map legislation.

Flrst, governing bodies or plannlng boards can review for
approval or rejection all plats of subdivisions within their juris-
dictions (N.J.S.A. 40:55-1.14,1,17). In acting upon plats they
- may require that all tracts be suitably drained, and that all lots
shown on plats be adaptable for intended purposes without danger
to health, peril from flood, fire, erosion, or other menace
(N.J.S.A, 40:55-1.20). 1In addltlon if portions of a master plan
contain proposals for "drainage rights of-way" of if standards
for the allocation of portions of subdivisions for "drainage
rights- of-way" have been adopted, before approving subdivisions
planning boards may require that these rights-of-way be shown in
locations and of sizes suitable for their intended uses (Ibid.).
Furthermore, before the final approval of plats, municipal govern-
ing bodies may require, in accordance with standards adopted by
ordinance, the installation or furnishing of a performance guaran-

tee in 11eu of storm sewers and dralnage structures (N.J.S.A.
40:55-1,21).

Seconﬂ, legislation enables municipal governing: bodies,
by ordinance, to adopt official maps indicating the location-and
widths of "drainage rights-of-way" (N.J.S.A. 40:55-1.38).
Thereafter, the issuance of permits for any building thereon can
be prohibited (Ibid.). Consequently, such regulation might be
‘extended to single site developments as well as to subdivisions.

. ]

Counties. County regulatory authorlty is less extensive

than that of mun1c1pa11t1es.

First; their plat reviewing authority is restricted. They
may withhold approval of plats only of subdivisions which shall or
may drain storm water directly or indirectly to a county road or
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roads, if adequate drainage facilities are not prov1ded for
thereon (N J.S.A, 40:27~ 12)

Second, official map 1egislation on the county level is
weak. Its regulation only extends to those sites under county
jurisdiction or in the construction, acquisition, or financing
of which the county has partlclpated or may be called upon to,
participate (N.J.S.A. 40:27-5). Furthermore, it prohibits only
building in the bed of any county hlghway shown on a map (N.J.S. A
40:27-6).

Evaluation of Subdivision Controls and Official Maps.
The provisions discussed above are inadequate in a number of ways.

First, on both the mun1c1pa1 and county levels, plat re-
view applies to the regulation only of those subdivisions proposed
for development or redevelopment, They do not apply to the regu-
lation of individual site developments or to undeveloped lands.

At the same time, official map legislation might be applied to
the regulation of single sites as well as subdivisions;

Second, subdivision regulations only require that adequate
drainage facilities be provided on lands shown on plats., There
is no explicit authority to regulate the development of flood
prone areas, indiscriminate landfills, and arbitrary grading of
lands affecting water control, They do not control erosion from
development sites blocking streams. In addition, they do not
deal with the downstream problems resulting from the disposition
of storm surface water., There are no explicit provisions requir-
ing that those responsible for aggravating or causing a downstream
problem, pay to alleviate such problem in proportion to their
contribution to its development. There are no provisions expli-
citly dealing with the problem of the liability which may be
incurred by increasing velocities of downstream flows., It is to-
be noted, however, that some counties have attempted to aggregate
their powers pertaining to subdivision controls with those per-
taining to the regulation of county roads to deal with some of
these problems (See, N.J.S.A. 27:16-31 and 27:16-30). . A few
counties have elicited "contributions'" from developers to provide.
for adequate on- and off-site drainage facilities and to protect
county roads, bridges, and. culverts. While these measures extend
the scope of county control, in many cases counties must act '
without explicit statutory authorization. The fact that such
controls have been attempted, however, attests to the need to
fill in statutory gaps where they exist,

Third, in both the Municipal Planning and the Official Map
Laws the designation and regulation of 'drainage rights-of-way" is
limited by definition to:

lands required for the installation of storm .
water sewers, or drainage ditches, or required
along a natural stream or watercourse for
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preserving the channel and providing for the

- flow of water therein to safeguard the public
agalnst flood damage in accordance with N.J.S.A.
58 1-1 to 34 (N.J.S.A, 40:55-1.12, 1, 31)

There is no explicit authority to determine widths and slopes, of
drainage rights-of-way according to some. uniform standards through-
out the State.  In addition, the regulation of storm water drain-
ageways which are not as well defined as ditches or channels is
not within the purv1ew of these provisions,

Fourth, nelther municipalities nor counties are totally
adequate regulatory units. There are no explicit provisions for
the formulation|of standards. of control for entire drainage areas
which transcend municipal and county boundaries. 1In addition,
even those standards enforced within county and municipal juris-
dictions, w1thout political support at the State level, might be
modified by grantlng exceptlons in response to local p011t1ca1
pressures. i :

Fifth, these provisions are permissive; they are not
assignments of responsibility. Unless there is support at the
State level adoption of even the existing inadequate provisions
is not assured. i Available evidence indicates much_less than
universal enactment of these enabling provisions.

\ |

|

c. Zoning Regulations. ’
1 .

Scope of State Zoning Law. Zoning laws can be applied to
the regulation of drainageways and of land use practices affected
by and affecting water control, It has been indicated that the
zoning power ofithe State resides in the State Legislature.
Article 4, Sectlon 6, paragraph 2 of the State Constitution
provides: ;

The Legislature may enact general laws under
which municipalities, other than counties, may
adopt zonlng ordinances. [Emphasis provided}

Pursuant to this prov1s1on of the Constitution, the
Legislature has passed the Municipal Zoning Law. As amended in
May 1964, this law authorizes municipalities to enact zoning
ordinances establishing such regulations which

...shall be in accordance with a comprehensive
plan and designed for one or more of the fol-
1owing purposes: to secure safety from fire,
flood, panic and other dangers (N.J.S.A.

40 55- 32) EEmpha51s prov1ded]
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Thus, it is apparent that the zoning power can be applied to pre-
vent conditions causing flooding. This would apply both to the
regulation of drainageways and of adjacent flood plains.

Problems Associated with State Zoning Law. There are
some difficulties with the zoning power in the State which has
rendered it ineffective as a drainage and flood control tool.

First, the Constitution has limited the exercise of zoning
powers to municipalities. There is considerable doubt whether
municipalities are the most logical units to exercise such powers
in connection with water control. Zoning, as an effective tool
for the preservation of basic watercourses and drainageways, and
the regulation of flood plains, requires comprehensive coverage
and the imposition of uniform standards within entire watershed
areas throughout the State. Individual municipalities acting alone
or even in conjunction with a few other municipalities could not
provide adequate coverage. Insofar as counties encompass entire
watershed areas in some cases, they would be more logical zoning
units. Yet, they are prohibited from exercising such power. The
State is a more logical level for undertaking zoning responsibili-
ties or at least assigning such responsibilities to other govern-
mental levels, yet it is not authorized to take any initiative in
this area.

Second, the zoning enabling legislation is permissive,
not mandatory. Available evidence indicates that only 18 munici-
palities have exercised their authority b; enacting zoning
ordinances as flood prevention measures.®? Flood plain, or flood-
way zoning imposes direct costs on municipalities in that it
involves the collection and development of data concerning flood
prone areas prior to the enactment of regulations. While data
may be obtained from various sources on all governmental levels,
there is no comprehensive program to provide technical assistance
to municipalities. Furthermore, flood plain zoning involves
indirect costs in that it may decrease potential ratables by
limiting maximum development of land, Without some crisis situa-
tion indicating to municipalities that there are benefits to be
derived from zoning flood prone areas so as to limit their
development, municipalities have a narrow conception of their
self-interest. Thus, in order for there to be effective zoning
of flood prone areas in the State there must be either assignments
of responsibilities for such zoning or some incentives for munici-
palities to enact ordinances. Except insofar as the Delaware
River Basin Commission is authorized to grant financial aid to
municipalities to give effect to regulatory standards devised by
the Commission, there are few incentives for municipalities to
restrict the development of flood prone areas.

Third, other constitutional proscriptions have acted to
invalidate zoning ordinances.
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One constitutional question involves the extent to which-
zoning ordinances'are considered by the courts to be a taking for
public use without compensation and due process and therefore in
~violation of the'ﬁew Jersey Constitution, Article 1, Section 20.
"The State zoning law provides explicitly that zoning regulations:

shall be made with reasonable consideration among
other things, to the character of the district and
its peculiar suitability for particular uses and
with a view of conserving the values of property
and encouraging the most appropriate use of land
through such municipality (N.J.S.A. 40:55-32),

An analysis of court decisions has indicated that the valid use of
zoning power in connection with drainage and flood control is a-

- matter of the degree of regulation and the competence of those

- vdraftlng ordinances. The courts have invalidated zoning ordinances:
.restraining all use of private land for the benefit of property
owners; prohibiting all uses for any reasonable purpose so as

to permit only those uses for which the property was not adopted
-or which were ecoﬁomically unfeasible, In a recent case the
 New Jersey Supreme Court invalidated a township ordinance which
greatly restricted the use of swampland and had for its prime
object the retentlon of land substantlally in its natural state
essentially for publlc purposes. ' The court contended that this
constituted a taklng of land for public use without just compensa-
tion,73 On the other-hand, New Jersey courts have given broad
discretion to municipalities in zoning matters and have declared
that the Constitution should be liberally construed in their
favor. 1

A number of criteria have emerged from the body of New
Jersey case law: ireasonableness of zoning ordinances is the test
and: reasonableness is presumed; ;75 and zoning ordinances must be
spart of a comprehensive plan or bear a reasonable relatlonshlp to
one of the statutory purposes of zoning.

The other‘constltutional problem involves the 'equal pro-
tection clause" of the U.S. Constitution.’/ 1In this connection,
while municipalities can classify land areas within their Juris-
dictions, c1a351f1cations in their zoning ordinances must be
"reasonable." The New Jersey Courts have ruled that the equal
protection clause!of the U,S. Constitution is not violated if
zoning classifications do not discriminate arbitrarily and use
restrictions are general and uniform in a particular district.

Considerations in Overcoming Problems in Enacting Zoning
Provisions. Examination of case law in other states as it per-
-tains to flood plain zoning has revealed the following: (a) land
use regulations of flood plains have withstood attacks when they
had as their ObJeCtheS preventing external diseconomies, and the
protection of land owners from their own irrationality in the
assumption of flood risks. Where they have failed, land use
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regulations usually have violated the equal protection clause of
the U.S, Constitution being unequal or discriminatory classifica-
tions.’? (b) When land use regulations, which local governments
are authorized to promulgate, are calculated to benefit the public
by means of adjustment to flood conditions as a part of an overall
community plan, they have been upheld.80

In one comprehensive study it was indicated that in order
to meet the legality test for zoning, at least the following must
pertain:

(1) State enabling legislation must empower the communi-
ties to enact the necessary zoning ordinances
containing flood plain provisions.

(2) The flood plain provisions must be comprehensive in
scope. They must not include just small, selected
areas of the flood plain, for to do so would be
discriminatory.

(3) The stated purpose of the provisions must be realized
by compliance; provisions must be such as to accomp-
lish stated ends. ’

(4) All provisions must be documented with factual data
from flood experience, and if necessary, engineering
studies of possible future flood tendencies,

(5) The provisions”of the ordinance must be reasonable.81

The reasonableness test is passed: (a) if an ordinance is based

on sound engineering studies and data and upon a comprehensive

plan of the community as a whole; and (b) if allowable uses of
- flood-zoned land is based ‘upon the estimated needs of the community,
the availability of sufficiently suitable land in the community for
those needs and the anticipated growth of the community.82

Consequently, it would appear that zoning ordinances which
restrict land uses to protect against flooding will be upheld when
they: (a) are commensurate with the risks involved: (b) protect
the public from the abuse of private rights; (c) are reasonably
related to the statutory purposes of zoning; and (d) are not dis- -
criminatory, arbitrary classifications of land use. It is apparent
that local units need to have legal and technical advice and ade-
~quate data upon which to base zoning districts. Such assistance
can not be generated from within municipalities alone, but must be
forthcoming from the State.

Finally, since zoning ordinances can not be retroactive,
there is need for both non-conforming use clauses and provisions
authorizing the acquisition of developed lands specifically
applicable to water control zoning. The latter authority is not
"provided in New Jersey statutes. ‘
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Land Use Regulations: Soil Conservation Districts. More
limited zoning authority is granted to soil conservation districts.
Supervisors of any district. are authorized to formulate regulations
governing the use of lands within the district in order to con-

serve -soil and soil resources and prevent and control soil erosion
(N.J.S.A. 4:24-23).

There are a number of limitations to this authorization.
First if'20_pericent of the landowners within a district object,
district supervisors do not have the authority to enact regula-
tions (Ibid.). ‘Second -the purposes of such regulations are some- '
what limited to the conservatlon of soil resources and the control

of soil eros1on (Ibid., and N.J.S.A, 4:24-25),

Furthermore, there are admlnlstratlve difficulties associ-
ated with this authority. First, unless there is coordination
among districts, standards might differ within drainage areas
which. transcend district boundaries. Some coordination is possible
by means of the supervisory role of the State Soil Conservation
Committee, however. Second, there is no evidence of this authority
being enacted by district‘superv1sors. Without sufficient polit-
ical support, the exercise of this authority is difficult. '

d. Standards for Flood Plain Use.

, Other prov131ons pertain to the dellneation of flood prone
"~ areas and the formulation of standards as to their use.

State Division of Water Policy and Supply. State law has
_granted limlted'authorlty to the Division to delineate and mark
flood hazard areas, but has not authorized the Division to regu-
late land use practlces in such areas (N.J.S.A. 58: 16Ar50 52)

There are limits in both the authorization and in its
exercise, Flrst the authority to mark such delineated areas is
limited to State property and to county, municipal, and private
property only with the permission of those in charge of such
property (N.J. S.A. 58:16A-53). Second, because of lack of funds
and reSLStance,ithls authority has not been exercised to any
extent., i : .
Delaware River Basin Commission. Similarly, the Commis-
sion is authorized to delineate areas subject to flooding including
the classification of lands with reference to the relative risk of
flood and the establishment of standards for flood plain use

(N.J.S.A, 32: 11D-35)

The authorlty of the Comm1551on to mark such areas con-

. spicuously is not subject to the limits of the State authority
(See, N.J.S.A. 32:11D-37). Furthermore, the Commission is
authorized to prov1de technical and financial aid to any municipal
corporatlon w1th1n the basin for the administration and enforcement
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of land use ordlnances giving effect to the standards formulated

by the Commission (N.J.S.A. 32: 11D—35)

However, it appears that, as-in the case of the State
Division of Water Policy and Supply, the Commission is not auth-
orized to regulate land uses to give effect to the stdndards as
formulated

e. Building Codes.

A bulldlng code is a set of rules to protect people-from
physical or- financial 1njury

There is evidence that in some states, communities are
enactin§ building codes to regulate development to reduce flood
damage. However, no such evidence was found in New Jersey.

. F.
_ STATUTORY LAWS OF WATER. CONTROL:
THE COLLECTION AND DEVELOPMENT OF DATA

1. A Data Inventory.

Sound decisions pertaining to the formulation of plans .and
standards, the undertaking of operations and the enforcement of
regulations require adequate data. While an exhaustive. inventory
of all types of data required has not been made, the major types
are assayed below. :

First, there is need for general hydrological data which
has applicability to all aspects of water resources management,
Among these data are records of rainfalls, runoff curves, flood-
frequency curves, hydrographs of past major floods, and data on
the monetary extent and type of flood damage previously experl-
enced, :

Second, there is need for maps and‘photos, including
topographical maps, contour maps, and aerial photos.

Third, there is need for comprehensive and up-to-date
surveys of the watercourses in the State, ‘including surveys of
-depths, flows and encroachments, historical records of water-
courses, profiles of streams and rivers, cross-sections of
channels and flood plains, and dimensions of bridges and cul-
verts.
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Fourth,'there is need for comprehensive data on soils,
contours and sloples, including the characteristics of soils and
the relationship of soils, cover, and contours to surface water

| .
runoff and percolation.

Fifth, there is need for population and land use data
indicating past, present, and projected future development and
land uses, and the elevations of existing structures and facilities.

2. General Data Collection and Development.

a. Count&vandkMuniciggl.Agencies.

_-Agencies on the local level, generally, do not. have the
resources or the size to be completely effective developers of
data, but cumulatively, they can collect useful data pursuant to
programs authorized under a number of different titles.

" Municipalities. -Planning boards can make a contribution.
They are authorized to include within their master plans proposals
for water and sewérage facilities, soil conservation and flood
control (N.J.S.A.i40:55-1.1). They are authorized to make studies

>; pertaining to the physical development of municipalities (N.J.S.A,

40:55-1,12),  Furthermore, they may require some information from
developers in connection with the review of subdivision plats -
(N.J.S.A, 40:55-1.14, 1.17, 1.20). The kind and extent of data
"collected pertaining to water control varies considerably, however,
- and depends on thé capabilities and interests of each municipality.

Mun1c1pa1 Engineers may collect data in connection with
their powers to certify approvals of subdivision plats and to
supervise the constructlon of facilities and the construction of
roads. ; -

| o
~ Local boards of health are sources of data in the perform-
ance of sanitary surveys, inspections and other functions.
: i .

Generally, the data gathered pursuant to these authoriza-
tions were found to be inadequate for making many water control
decisions. Furthermore, without some kind of clearinghouse, the
amount of data in: usable form cannot be easily ascertained.

.Counties.i Similarly, on the county 1eve1-data are col--
lected and developed by a number of agencies, but only are
partially applicable to water control decision-making, Further-
more, there is need for a clearinghouse to afford easier access
to existing data by agencies on all levels, -

_ Planning boards can collect and develop data by preparing
master plans (N.J.S.A. 40:27- -2), by requiring municipalities to
file their master7p1ans (N.J.S.A, 40:27-4), and by reviewing

\ ; ——
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‘subdivision plats (N.J.S.A, 40:27-12). These data, if collected
and developed, only apply to some problems in each county,
Furthermore, not every county has a planning board and those which
exist vary greatly.

~ County engineers, in every county of the State, can be
most effective data gatherers in connection with their authority
to supervise road work, to inspect bridges and culverts, and to
supervise the construction of sanitary fac111t1es.

Mosquito commissions which exist in 20 counties gather
data in connection with the performance of their functions.

b. Regional Programs.

While there are various programs pertaining to the collec-
tion of data on a regional basis encompassing entire drainage
basins, generally, it was found that such programs are not compre-
hensive in scope, nor in geographical coverage.

A number of special agencies, such as the Delaware River
Basin Commission (N,J.S.A., 32:11D-1 et seq.), soil conservation
districts (N.J.S.A. 4:24-22), and reglonal planning boards
(N.J.S.A. 40:27-10), collect data within functional areas. Of
these, only the Delaware Commission has undertaken a truly com-
prehensive program within a major drainage basin. It develops
data in formulating a comprehensive plan and in reviewing activi-'
ties which may affect that plan. It is authorized to delineate
areas subject to flooding within the. Basin, including the classi-
fication of lands according to the degree of relative risk of

flooding (N.J.S.A. 32:11D-35).

There are a number of provisions authorizing State and

Federal agencies to collect and develop data within entire water-
sheds, but these have resulted in only piecemeal and generally
unsatisfactory programs. The Division of Water Policy and Supply
in the State Department of Conservation and Economic Development
is authorized to undertake investigations in each of the principal
watersheds in the State (N.J.S.A, 58:1-11), ' However, there is no
evidence of a continuing program of data collection and develop-
ment throughout the State. Pursuant to authorizations of the
U.S. Fish and Wildlife Service, the State Division of Fish and
Game may undertake river basin studies of the impact of projects
" undertaken pursuant to various federal programs. Similarly, in
connection with Federal Public Law/566, the U,S. Soil ‘€onservation
Service is authorized to aid in the undertaklng of river basin

studies (16 U.S.C.A. 1006). Again, there is evidence of a need
for more sustained and comprehensive programs to ascertain the
impact of various developments and programs on water control and
water resources in the major drainage areas of the State.
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There are some non-official watershed associations and
other private research groups which do undertake research on a
regional basis within the State.85 There is a need on the part
of public agencles to coordinate the efforts of such groups in
this connection|
|
\
c. The Role of State égencles.

The great burden of collecting and developlng data should
fall on State level agencies, because they possess higher levels
of technical competence generally, because they have easier access
to public fundsu and because existing political subdivision
boundaries must be transcended to insure state-wide coverage.
Generally, it was found that while numerous agencies gather data
for many parallel and overlapping purposes, there is neither a
continuing comprehen51ve program applicable to water resources
policy-making nor is there any adequate registering and coordin-
ating of those Hata which are collected and developed.

The Department of Conservation and Economic Development
is the logical center for the collection and development of
pertinent data. First, the Division of Water Policy and Supply
especially is in a unique position to gather data pursuant to its
authority to review stream encroachment applications (N.J.S.A.
58:1-26), to regulate dams (N.J.S.A. 58:4-1 et seq.), and to regu-
late d1vers1ons of water (N.J.S.A, 58:1-35 to 50 58:1-17 to 24
and 33). Yet, it has insufficient funds to undertake a comprehen=
sive program and has‘not‘adequately performed the function of
coordinating data collection and development programs undertaken
on all levels. | Second, the Division of State and Regional Planning
collects and develops data in the course of: coordinating the
development activ1t1es of the major departments in the State
government ; preparing and maintaining a comprehensive guide plan;
in assisting local, county, and regional planning activities
(N.J.S.A.-13:1B-15.52); and acquiring data on capital improvements
programming., However, while many of these data are useful, it was
found that the Division does not develop the kind of data which
can be used in making many water control decisions. Third, the
Division of Fish and Game can acquire some useful data from almost
every region of the State through 1ts conservation officers
(N.J.S.A, 23:2~ 4 10).

The Water Resources Research Institute at Rutgers University .
is another source of comprehensive data which can be used through-
. out the State to aid in all water resources management decisions.,
Its usefulness could be enhanced if it was tied in to other data
programs and agencies throughout the State in some more highly
structured way.E ' .

Other agenc1es on the State level acquire data which
cumulatively can be applied to the making of water control deci-
sions. However, unless they are coordinated and registered at
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some central point, access to them is difficult. First, the State
Department of Health has access to information throughout the
State from its engineers assigned to specific regions., In addi-
tion, it may collect data pursuant to its authority: to have
access to any premises if there is reason to believe that there
is a violation of health laws (N.J.S.A. 26:1A-17); to conduct a
sanitary survey (N.J.S.A, 26:1A-18); to require local health
officers to furnish it with information (N.J.S.A. 26:1A-20); and
to inspect any waters of the State (N.J.S.A. 58:12-2), Second,
the State Highway Department may collect and develop data pursuant:
to its authority to construct and improve State highways (N.J.S.A.
27:7-11) and to approve plans for the construction and improvement
of municipal and county State-aid roads (N.J.S.A. 27:9-1, 27:10-1).
Third, the Agricultural Experiment Station collects and develops
data pertaining to almost every aspect of water resources manage-
ment, It may acquire data from agricultural agents who report to
it (N.J.S.A. 4:16-23 et seq.) and from county mosquito- extermina-
tion commissions which report to it annually (N.J.S.A, 26:9-12),
Fourth, the Soil Conservation Committee can collect data from soil
conservatlon districts which are required to report to it (N.J.S.A,
4:24-3), Flfth the Department of Community Affairs is a clearing-
house for data, some of which are useful for the making of water
control decisions.

d. State-Federal Programs to Gather Hydrological Data. -

: Many of the most useful hydrological data are gathered by
Federal and State agencies in cooperative programs.

*  The U.S. Weather Bureau and the U.S. Geological Survey,
in cooperation with the State Division of Water Policy and Supply:
measure precipitation; record outstanding storms of record; '
analyze storm characteristics and frequencies; collect annual
flood damage data; establish river and flood forecasting systemsy
conduct research on rainfall, sedimentation, drainage basin char-
acteristics and flood runoff, collect £flood hlgh water dataj; and
generally develop information on floods.

The Army Corps of Engineers is authorized:

...to compile and disseminate information on
floods and flood damages including the identi-
fication of areas subject to inundation by floods
of various magnitudes 'and frequencies, and
general criteria for guidance in the use of flood
plain areas, and to provide engineering advice to
local interests for their planning to ameliorate
the flood hazard (33 U.S.C.A, 709a).

Similar data collectlon programs can be undertaken in conjunction
with the U.S, Geological Survey. . One such program presently in-
volves the Delaware River Basin Commission. It is to be noted
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that the programs of the Corps and the Geological Survey do not
" insure the undertaklng of comprehensive surveys in the State. .
For example, only several applications for such aid to the State
from the Corps have been processed.

Relatbd to the development of this kind. of data is the
authority of the Division of Water Policy and Supply to delineate
flood plains and to mark flood high water thereon (N.J.S.A.

' 58:16A-50 et seq.). To date this authority has not produced a
general program for a number of reasons, previously stated. 86
However, it must be noted that in 1966 the State began a pilot
study to glveweffect to 1ts authority in this area.

\ s

3. ‘Mgps and Photos.

1

a. Authority Pertaining to Maps and Photos.

Much of the 'data needed for sound decision-making must be
in the form of maps and related aerial photos of large land areas.
Provisions pertaining to mapping appear in legislation involving
agencies on all governmental levels. Yet, an agency by agency
survey revealed only partial coverage of the State, little uni-
formity of stgndards and scales of maps, and in many instances,
inadequate mapping. | ‘

Munlc;palltles. Mapping on the municipal level consti-
tutes an important element in overall mapping programs. Data in
great detall can be developed on this level.

’One~source of mapping information is provided in official
map enabling legislation. A municipal governing body may by
ordinance establish an official map which is deemed conclusive as
to the location of widths of "drainage rights-of-way" (N.J.S.A.
42:55-1,32). ' There are limits to relying on this authority. In
the first place, the definition of drainage rights-of-way is limited

-in scope and excludes natural storm water drainageways (N.J.S.A.,
40:55-1.1). 1In the second place, official map legislation is per-
missive; it has been_indicated that few mun1c1pa11t1es have ade-
quate off1c1a1 maps.

A second source of mapping information on the local level,
and potentlally a fruitful one, is tax maps, Each city, borough,
village, and town (over 2,500 in population) is required to pre-
pare such a map (N.J.S.A. 54:1-1.5). The Division of Taxation in
the Department of the Treasury has specified that such maps should
include: all/ rivers and streams and their proper names; the
distance to the center of streams and creeks on non-navigable and

‘non-tidal waters; ownership on navigable and non-navigable streams;
the rights-of-way of all public utilities.88 This legislation is
limited to the extent that 'the delineation of natural and artifi-
cial drainageways other than rivers and streams is not required.
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Furthermore, it has been indicated that these prov1s1ons have not
always ‘been effectively enforced

Countles. Counties are logical units for the undertaking
of mapping. Their statutory authorlty pertalnlng to mapping is
quite limited.

County planning boards are authorized to include in master
plans the location, character, and extent of waterways and water-
front developments (N.J.S.A, 40 27-2). However, there is no evi-
dence that such has been done in a comprehensive and unif orm manner
in most counties. County official map legislation only enables
the inclusion of facilities and works under county Jurlsdlctlon

(N.J.S.A, 90:27-5).

Some counties'do possess sets of aerial photos and maps,
but these vary as to size, scale, quality and the degree of
coverage within each county.

State. The Office of the State Geologist is the reposi-
_ tory for maps of all kinds and from various sources. It has been
indicated that these maps have not been wholly adequate for many
kinds of technical decisions which must be made in connection
with water control :

Similarly, while the divisions of State and Regional
Planning and Water Policy and‘ Supply have maps, their coverage
‘and detail do not yield the kind of information needed for many
decisions.

~ Federal. The topographical maps of the U,S. Geological
Survey are the most important existing source of maps. Yet, it
was found that in themselves, ‘these maps are not adequate in
aiding many drainage and flood control decisions.

b. Mapping Needs.

There is some question about the number, kind, and the
detail of data needed on maps of the drainage areas of the State.
It is clear, that in order to make sound water management deci-
sions, data supplied by adequate maps are essential.. On the other
hand, interpreted drainage maps provided on a State-wide basis
might not be useful for decisions in ‘small® drainage areas where
there are few variables affecting drainage and where very detailed
information concerning development and land cover is necessary.

A study; recently completed, pertaining to Hillsborough Township,
has produced useful information concerning the amount of detailed
'data required in conjunction with.a comprehensive drainage plan.89

At the same time, it has been indicated that drainage
maps undertaken on a State-wide basis could provide useful data
for a wide range of decisions not only pertaining to drainage,
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flood control,, mosqu1to control, and soil conservation, but also
to industrial development highway construction, water supply,
recreation planning, agricultural development and community '
planning and zoning. In 1954 the College of Engineering at
Rutgers University proposed a project for the preparation of
drainage maps for the entire State. The cost of this project at
that time was lestimated to be $250,000. In light of the discus-
sion of mapping needs .in the State, this proposal could provide
the basis>for a State-wide mapping program in the future,
\

" There 1s no questlon that maps are needed providing compre- -

hensive coverage and uniformity as to quality and scale.

4. Soils Surveys.
: : \

-In congunctlon w1th a mapplng program providlng useful
data for water| management decisions, data pertaining to soils are
important. It! is essential that the relationship between soils,
drainage, and. flood control is understood.

There @revseveral authorizations and programs pertaining
to the undertaking of soils surveys in the State. However, there
is incomplete coverage. The U.S. Soil Conservation Service is

,conductlng a National Cooperative Soils Survey in cooperation with
the Agrlcultural Experiment Station and other agencies on a county-

by-county basis., Evidence indicates that this program has made
-some progress [in New Jersey. To date, this work is estimated to

be 80 percent;complete. All data should be available by the year

1972. 1In addition, a soils survey conducted at Rutgers University

has been completed. . Somé coordination of existing data gathering

programs may be called for, and there may be need for additlonal
funds to accelerate the Federal program.

o |
5. Whtercoursb Surveillance.

In ordPr to exercise regulatory and operatlonal authorlty,
up-to- -date data on the existence and condition of watercourses are
needed, Various agencies on all governmental levels undertake
programs whicH could provide useful data.

Munlcn.palltles° Data may be available from local boards
of health in cpnnect1on with sanitary inspections, from engineers
in connection with their inspections, and from planning boards
and governing bodies, pursuant to authorization for comprehensive

- plans and official maps.

Counties. Considerable data are available from mosquito
extermination commissions, where they exist, in connection with
surveys of mosquito breeding areas; from county engineers in con-
nection with their authority to supervise and maintain roads,
bridges, culverts, and other county facilities; from planning
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boards pursuant to authorlty to formulate master plans, and from

- boards of chosen freeholders. -

State. Data are available from: the Division of Water

Policy and -Supply pursuant to its authority to review applications

for stream encroachments and to remove existing encroachmentsj;
the Division of Fish and Game, pursuant to ‘its authority pertain-

ing to the pollution of streams; the Department of Health pursuant

to its authority to 1nspect any waters of the State; the Highway
Department, pursuant -to its authority to construct, improve and
maintain roads, and to aid counties and municipalities; the Soil
Conservation Commlttee in connection with the reports of soil
conservation districts submitted to them; and the Agricultural
Experiment Statlon pursuant to its supervision of mosquito
control .

An-agency survey indicates that there is, in fact, inade-
‘quate watercourse data in the State. Part of the problem involves
- the lack of primary responsibility to acquire such data and the
lack of a clearinghouse. Second, the Bureau of Water Control of
the Division of Water Pollcy and ‘Supply which does have some
respons1b111ty in this area does not undertake a comprehensive
stream surveillance program, The collection of data by the
Bureau is limited to those derived from applications submitted to
it for the constructlon of encroachments and from complaints from
public agencies and private persons. The limits of the exercise
‘of the Stream Encroachment Law (N.J.S.A., 58:1-26) have been noted,

‘91

Recommendatlons by the Bureau to the Water Policy and Supply Coun01l

are, to some extent, based upon obsolete surveys.,

6. Population, Economie and Land Use Data.

The adequacy of water control programs is dependent upon
knowledge of existing and projections of future land use. Perti-
nent data are developed by agenc1es on all government levels.

Detalled informatlon may be provided by municipal, county
and regional planning boards. Yet, there is less than complete
coverage by these agencies in the State and great. dlsparlties 1n
the data developed by them, :

Reg1onal data can be developed by the Delaware River

* ‘Basin Commission, other official regional agencies and some un-
.official planning groups, study groups, and watershed assoc1at10ns.
Agaln, coverage is lncomplete and data developed vary

: On the State 1eve1 the D1v1sion of State and Reglonal

- Planning, the Agrlcultural Experiment Station, and the Bureau of
Commerce may - prov1de useful data. Among these, the Division of
State and Regional Planning servés as a clearinghouse for all
types of data. At the same time, the Division lacks formal
coordination authority in this area.
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On the'Federal level the most fruitful sources of data
" come from the Bureau of the Census of the Department of Commerce
and the Agricultural Census of the Department of Agriculture.

- Few of these agenc1es c1ted are authorized to collect
data spec1f1ca11y to provide for sound drainage and flood control
decisions. A clearlnghouse for such data could improve thls
situation,

B |
7. An Evaluation of Data Collection and Development.

The foreg01ng survey has led to the following general
conclusions:

(1) 'There is much proliferation in the'collection‘and,

‘development of ‘data by public agencies on all governmental

levels: and by private agehcies,

(2) There.is at the same time, an overlapping of data

collection and development functions, and significant

data gaps. There is insufficient coordinatlon among

the agencies c1ted

(3) Whlle data are available from many sources which
could be used in making sound decisions: there is need
for anilnventory of available, usable data. There is a
need for the coordination of efforts in the collection
and development of data pertaining to all aspects of
water resources management, Consequently, there is a
need for a clearinghouse agency and the encouragement
of multl -purpose research.

%) There is a need for studies of entire watersheds
or drainage basins on a continuing basis.

(5) There is a need for more extensive mapping of the -
State': drainage areas, which is comprehensive and
detailed, and undertaken according to uniformly high

standardsr

(6) There is a need for sustalned comprehensive soils
: surveys.

(7) There is a need for comprehen31ve and up- to-date
watercourse survelllance data.
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Chapter III

ADMINISTRATION OF
WATER RESOURCES

A,
CRITERIA FOR APPRAISING
ADMINISTRATIVE ADEQUACY

Thus far, a number of factors have been established.
First, there are many agencies on all governmental levels whose
programs involve directly or affect less directly water resources
management. - These agencies pursue different primary and second- .
ary objectives, environmental, developmental and governmental.
Some of these objectives actually and potentially conflict if
maximized. The problem then is to establish mechanisms whereby
they can be accommodated whenever possible. Other goals or ob-
jectives are not necessarily in conflict, but may conflict because
techniques and programs designed to achieve them are uncoordinated.
Again, the problem is to establish mechanisms whereby various
programs or techniques may be coordinated.

Second, there are many laws and programs of implementa-
tion which pertain .directly and indirectly to water resources
management. Some of the problems associated with water control
laws and programs were discussed in the last chapter. It is
again necessary to consider them more broadly in relation to all
aspects of water policy. It is not only necessary to enact ade-
quate laws, but also to establish effective means of implementing
them and assuring that they are exercised at appropriate times by

"appropriate agencies. Again, mechanisms are needed so that this
can be done.

In this chapter there will be an examination of existing
mechanisms for: (a) the accommodation of objectives and goals;
"and (b) the distribution of functions, powers and skills. Existing
administrative mechanisms will be evaluated with reference to a
number of criteria. While the selection of these criteria in-
volved subjective judgments, they are useful categories for sub-
sequent analysis.

75
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1.- Reasonable'Congruitv of Area and Function.

Areal considerations are important from the standpoint of
the achievement of functlonal goals and the realization of demo-
cratic values.

(a)
(b)

(c)

(e)

Areas of jurisdiction should be broad enough for-
agencies to cope adequately with conditions which
create problems to be alleviated.

Areas of jurisdiction should be such as to encompass
a substantial populatlon base and diversified finan-
cial resources.

Areas should be of such size as to comprehend tech-
nical competence and to permit taking advantage of

~ economies of scale.

@

There should be options'to facilitate flexibility

"to adjust functional boundaries as problems and con-

ditions. dlctate.

Areas should be of such size as to enable the undet-

‘taking of programs of adequate.scope and depth so as

to make a substantial difference to people affected
and to compel popular interest and participation. -

2. Congrulty of Functions to be Performed and Authorl ty to
Undertake their Performance. - :

_ Among those matters discussed-in the last chapter was the
measurement of adequacy in terms of legal authorizations and.pro-
grams of implementation. From the administrative standpoint
additional factors must be considered.

(a)

()

(c)

Functions and associatedtpowefs’should be distributed
among public agencies on all-levels in such a way as
to balance the allocation of resources, to meet

- recognized needs and to-be ‘responsive to pertlnent

const1tuenc1es and clientele groups.

Agencies should have access to a variety of f1nanc1al’

resources commensurate with their respon51b111t1es,
Economlc,burdens should be allocated on the basis of

fis¢al capacities and program responsibilities.

Economic burdens should be allocated among petsons'

- when appropriate, based upon benefits received,

ability to pay and their contribution to the prob-

~lems to be alleviated,
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3. Administrative Integration and Coordination.

This report is premised upon the belief that organiza-
tional structure, in the broadest sense, does contribute to goal .
achievement. Integration and coordination can be measured in
terms of formal and informal interactions, shared functions and
interests and formal controls and powers.

The structure of public agencies has been evaluated with
reference to the following categories:

(a) The degree of integration within agencies: agencieé
- 'should be interndlly integrated.

‘(b) The degree of coordination within single governmental
levels: there should be coordination of agencies on
each governmental level.

(c) The degree of coordination among governmental levels:

there should be coordination of agenc1es among
governmental levels. "’

4. Political Responsiveness, Accountability, Viability.

In connection with the preservation of democratic values,
administrative adequacy has been evaluated in terms of:

(a) the responsiveness of decision- makers to pertlnent
const1tuenc1es and cllentele groups,

(b) accountability in making and implementing‘decisions;

(c) the scope of participation in the making of decisions
and the ability of agencies to gain and to keep
political support. -

Again, it must be noted that these criteria may conflict if
maximized, For the purposes of this chapter each criterion has
been considered separately, and organizational mechanisms have
been evaluated in terms of their conformity with each of them.
In chapter four recommendations were designed to accommodate all
of the criteria and to eStabllsh prlorltles among them when
'necessary
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_B.
EXAMINATION OF
GOVERNMENT LEVELS

1. Municipal Level.

Even a cursory examination of municipalities reveals that
they are endowed with the most extensive powers to deal with water
problems, yet in many ways, they are inadequate and unwilling
decision-making units.

a. Area and Function.

The principal inadequacy of municipal agencies as decision-
making units is their limited areas of jurisdiction in comparison
with the geographical scope of most water problems. It is obvious
that few if any municipal boundaries encompass entire drainage areas
or streams. (See Table 3-1). Furthermore, decision-making is frac~-
tionated on the municipal level among hundreds of agencies.
Pertinent agencies within each municipality include:

(a) 567 general governing bodies which vary greatly as

' to their integration, the .scope of their powers, and
their areas of jurisdiction;

(b) local boards of health;

(c) municipal engineers;

(d) 485 planning boards Yhich vary greatly in their
powers and programs;

(e) zoning boards of adjustment;
’ 2

(f) numerous sewerage authorities and districts;

(g) water and fire districts and commissions.

'b. Powers and Programs.

At the same time, municipalities have been granted the
most extensive operational and regulatory powers (although their
financial flexibility is somewhat limited). Yet, often they have
‘been unwilling to exercise their powers except in response to
crisis situations. They have few incentives, and few technical
and financial resources to undertake extensive programs.3
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Table 3-1

Number of Municipalities and Counties Within the Major and
Secondary Drainage Basins of New Jersey

Major and Sécéndary . . -
- Drainage N : No. of No. of

Basins* : © Municipalities¥* Counties*¥
Hackensack 51 2+
Passaic . S 90 7
(1) Wanaque o o 5 ’ 1+ (Passaic) -
-(2) Pequannock - 10 . -3 ‘
(3) Ramapo . o 7 : -2 . »
_(4) Saddle : S 25 o 1 (Bergen)-
(5) Lower Passaic 40 3 o
(6) TUpper Passaic - 27 , 3
(7) Whippany = = 11 : .1 (Morris)
(8) - Pompton ' 7 20 o
(9) Rockaway - 17 1+ (Morris)
Wallkill S 12 1+ (Sussex)
(10) Papakating S 4 - 1 (Sussex)
(11) Wallkill X R S 1 (Sussex)
(12) Pochuck : = 2 2 .
Raritan S S 88 6+
(13) South Branch Raritan - 20 3
(14) North Branch Raritan = 18 3
(15) lLower Raritan = C27 3
(16) Millstone 23 . e . ,
(17) Lawrence Brook . , 6 k 1 (Middlesex)
' 2 S S

(18) South River L 15.
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‘Table 3-1 (Continued)

Major and Secondary :
Drainage . ' No, of No, Of

Basins® ' Municipalities¥** Count ies**
Atlantic Coastal Basin ' 129 10+
(19) Elizabeth ) 10 S 2
(20) Rahway - 25 3 ,
(21) Navesink ' 11 1 (Monmouth)
(22) Manasquan ' .10 -2 o
(23) Matedeconk : -9 2 ,
(24) Toms River : 15 ) 1+ (Ocean)
(25) Cedar Creek 3 ¢ 1 (Ocean)
(26) Mullica River 24 4
(27) Great Egg Harbor River 18 3
(28) Tuckahoe , . 9 3 o
(29) Absecon 5 1 (Atlantic)
Other Coastal : 2 1 (Essex)
' : ‘ 5 1 (Union)
15 2  (Middlesex,
Monmouth)
. 25 1 (Monmouth)
3 1  (Ocean)
8 2 (Ocean,
» Atlantic)
6 1 (Atlantic)
4 1 (Cape May)
Delaware River Basin 171 15
(30) Flat Brook 2 1 (Sussex)
(31) Paulins Kill, " 13 2 oo .
(32) . Pequest 19 o2 o
(33) Pohatcong ‘10 1 (Warren)
(34) Musconetcong . ’ 22 -4 o
(35) Assunpink- ' 12 2
(36) Crosswicks Creek. 13 4
(37) Black's Creek ‘ 5 1+ (Burlington)
(38) Assiscunk Creek . 8 1+ (Burlington)
(39) Rancocas Creek 29 3
(40) Pennsauken @ - 8 2
(41) Cooper's Creek 7 12 1+ (Camden)
(42) Big Timber Creek v 20 2
(43) Mantua : _ - 12 1 (Gloucester)
‘(44) Raccoon Creek ) 7 1 (Gloucester)
(45) 01d Mans Creek v 7 2 ' '
(46) Salem Creek 11 1 (Salem)
(47) Alloways Creek ' 6 1 (Salem)
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, Table“sel (Continued)
bdajor and Secondary . o
- Drainage ~ No. of ‘ © No. of

. Basins¥* - . Municipalities#* © Counties** -

Delaware River Basin (contd) .

(48) Cohansey Creek 10 o 1+ (Cumberland)
Other River . 5 : 2 (Sussex,
: Warren)
5 ‘ 1 (Warren)
12 .~ 2 (Hunterdon,
- ’ Mercer)
7 2 . (Mercer,
o Burlington)
12 2" (Gloucester,
o S " Camden)
6 1 - (Gloucester)
6 1 (Salem)
5 2 (Cumberland,
Salem) '
4 1 (Cumberland)
5 2  (Cumberland,
~ Cape May)

#*Ma jor drainage bas1ns underlined, secondary drainage
basins numbered.

'**Approximate number derived from maps.
+Minor fraction of another county not included.
Source:  New Jersey Department of Conservation and Economic

Development, Maps of Major and Secondary Drainage .
Basins of New Jersey Bl0A-18 Trenton, April, 1963.
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c. Administrative Organization.

While it is difficult to generalize about all municipali-
ties, -a number ‘of prop051t10ns can be made about municipal
government :

Intramunicipal Integration. Potentially, there can be a.
fair degree of administrative integration on the municipal level.
. This proposition holds true particularly where there are simpli-
fied, organizational structures, where there is a single executive
head, where there are clear lines of responsibility and/or where
there is some consensus as to ends and means. Where there is no
central executive head, where decisions are made by committees or
‘commissions and where there are significant communlty cleavages,r

integration may be more dlfflcult to attaln._

3

In connectlon w1th those offlcers and agenc1es with func-
tions pertaining to water management, the chief executive and/or
the principal governing body can exercise some controls. In most
’cases, the governing body or chief executive has the power -to
‘appoint and to remove members of planning boards (N,J.S.A. 40:55- ~
1.4), to appoint municipal engineers and other officers (N.J.S.A."
40:46- 6, 6.23), to specify appointments of boards of health . :
(N.J.S. A 26:3- 5), and to create and to varying degrees control
: comm1931ons, dlStrlCtS and authorltles.

Intermun1c1pal Coordlnatlon. rTherejis only a limited “*
amount of intermunicipal coordination in New Jersey. Traditions
‘of Home Rule and unequal development have led to much administra-
tive separateness. ‘

-Enabling legislation authorizes'{ntermunieipal cooperation
'and coordlnation in . connection with water cogtr Generally,
these were found to be inadequate or ‘unused. In addition, it is
to be noted that municipalities can perform. Jointly those func-
tions which they are authorized to perform alone. Again, such
an authorization is unlikely to be used when threats to "1oca1
- sovereignty" and 1ndependence are perceived.

Such - coordlnatlon or cooperatlon that ex1sts is done to
a large. extent 1nformally or on an ad hoc basis, In addition,
- professional associations can prov1de at a mlnlmdm, continuing
-communication ramong -local officials and appointees (at the same-
" time they may lead to further functional separateness) 0therw1se,
only when percelved self- 1nterest dlctates, is coordlnatlon
effected .

d.. Poiitieal Responsiveness, Aecountability, Viability.

Ostensibly, mun1c1pa11t1es are the most respons1ve govern-
mental units and the most v1ab1e polltlcal entities,
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Certalnly, mun1c1pa11t1es are the most viable polltlcal
units. There are great symbolic attachments to local governments.
Even considering the problems of growing dlslocatlon ‘especially
in cities and dormitory suburbs, municipal dec181ons are accorded
greater legitimacy than those made by agenc1es w1thout local
or1entat10ns.

Local decisions are often responsive to local demands, and
local officials being closest to their constituencies often are
accountable for their actions. At the same time, mun1c1pa11t1es'
are over- rated in terms of their democratic character. Intense
‘local pressures may be dysfunctional in connection with admlnlstra-
tive effectiveness. ~Citizenship apathy often is pervasive. :
,Furthermore, decisions made by municipal agencies often affect -
others outside of their jurisdictions. Thus, in connection with
water management mun1c1pa11t1es are neither respon31ve nor re-
spon31ble to wider "functlonal" constituencies within entire
drainage areas and beyond. Consequently, while municipalities
have important roles to play in water programs, they must be
brought w1th1n a larger dec1310n-mak1ng framework

2. County LeVelJ.

- 'In a-number of ways, counties are more adequate decision-
making units than municipalities. At the same time, unless they
can overcome existing weaknesses, they will not be able to play an
effective role in the formulatlon and promulgatlon of water
policies. . ,

a.. Area and Function.

The county level agencies are more logical decision-making
‘units in connection with many water problems to the extent that:
their areas of jurisdiction are large enough to encompass entire
drainage areas and many streams. In Table 3-1 it was indicated
that at least 17 secondary drainage basins are within s1ng1e
counties and that 11 such basins are within’ two counties. Yet,
most dralnage areas transcend county boundaries. Consequently,
while individual counties can deal with many water problems means
must be available to deal w1th 1ntercounty problems.

, At the same time, there is some proliferation of decision-

© making units on .the county level. “Among those agencies and

officials which have authorlty 1n connectlon with various aspects
of Water policy: (a) there are 21 boards of freeholders of
various sizes; (b) all counties have an engineer's office;

(c) 20 counties have mosquito extermlnatlon commissions which
vary in the scope of their programs' ;d) there are 17 county’
plannlng boards with-varying programs;’ (e) there are agricultural
agents in most counties; (f) there are at least three county
sewerage authorities;® (g) 14 soil conservation districts have
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jurisdiction over areas coterminous with entire countieslg It

-was found that.there'is much variation among counties as to the
number of agencies operating within them, their programs, and the
functions they perform. If counties are to play a role in water
programs, comprehensive coverage and uniformity among all counties
must be accomplished. (See Table 3-2 for some of these variations.)

b. Powers and Programs.

. - County agencies have significant operational powers i?
connection with drainage, flood control and mosquito control. 0
While,.a number of %gencies are authorized to command different
sources of revenue ~ and possess various skills, financing of
-operations on the county level was found to be awkward and un- -
coordinated. Furthermore, there are wide discrepancies in ‘the.
resources of each county. (See Table 3-2.)

Another great weakness is the lack of regulatory powers.
Espec1a11y inadequate are county planning laws. Little regulation
can be accomplished pursuant to master plans. Subdivision regula-
tions have limited application to the control of many water. prob-
lems. Official map legislation is weak., Most significantly,
county governing bodies are constltutlonally barred from exer-
c131ng zoning powers.

If counties are to play a significant role in water
control programs, these weaknesses must be overcome,

c. Administrative Organization.

. L . : .
Intracounty Integration. Generally, county level govern-
ments. are’ not well integrated. They are governed by boards of
various sizes and lack chief executives and centralized decision-
making and controls. This is a handicap in the effective adminis-
tration of water programs. :

An eﬁamination of formal prov1sions and programs have
ylelded mixed conclusions. On the one hand, boards of freeholders
can control a number of county agencies. First, they have powers
to appoint and some powers to remove officials: (a) they may
appoint and remove engineers (N.J.S.A, 40:21-27,59, 14:24-25);

(b) they may appoint members of mosquito extermination commissions,
except in second class counties (N.J.S.A. 26:9-13, 13.2); (c) they
may appoint members of, but have few controls over the operations
of' county sewerage authorltles (N.J.S.A, 40:36A-1, 40:14A-1),
Second, there are some formal interagency ties. For example,
freeholders and engineers are represented on some planning boards
(N.J.S.A, 40:27-1).- Third, freeholders possess some potential
~financial controls: (a) they determine the pay of county engineers
‘and planners' (b) they may allocate funds for mosquito control

(N J.S. A 26:9-10).



Table 3-2
Selected Financial Data for New Jersey Counties, 1964

Net County . N County and )
Valuation Tax vseleCted Expendltures . Municzpal Debt
Counties by Taxable Levy {Planning and | Mosquito Roads
Region (In thousands) In thousands) |Development Extermination County State Aid| County Municipal
Northeast - ‘ : S _ : T » : _ o .
Bergen 6,925,457 | 20,793 82,878 ' 385,618 2,478,986 573,400 0.56 1.02
Essex ‘ 5,099,530 - 41,338 68,199 313,397 "1,364,138 337,180 0.95 . 1.44
Hudson 2,515,508 25,085 20,000 - 295,712 1,833,215 186,322 | 1.09 | 2.40
Morris 2,164,816 7,683 . 103,850 242,752 1 1,136, 907 434,100 0}70 1.10
Passaic . 2,632,403 A 12,550 ' 36,460 163,792 1 019,728v 308,780 0.44 1.50
Union -] 3,681,701 14,540 ‘ 228,000 - 588,350 274,740 0.49 1.07
Northwest - o , ' ' . / '
Hunterdon 425,281 1,682. 30,743 - - 307,738 299,420 o 1.68
Sussex - N 442,273 2,571 20,420 ‘ 500 1,135,500 345,860 ’ 0.40
Warrem | 335,084 2,153 8,850 10,000 573,210 289,070 0.3 | 0.45
Central , o - . - S g : .
Mercer : 1,423,412 | -~ 8,607 44,980 127,360 495,397 315,740 0.78 © . 1.57
Middlesex - - 2,940,569 © 14,331 108,475 159,315 1,074,559 409,120 0.60 1.74
Monmouth 2,174,724 | - 9,640 || 77,827 98,165 1,708,266 . 507,580 || 0.40 | 1.98
Ocean - 1,118,502 | 5,551 32,145 161,000 1,132,610 570,900 || 0.18 | 0.84
Somerset 1,090,435 © 3,961 74,254 . 49,104 - 436,049 303,860 0.33 1.19
Southwestern | ’ : . -,
Burlington ' 1,035,362 4,321 42,775 , 68,582 708,545 = 542,036 0.31 0.95
Camden ‘1,734,634 . 12,901 80,810 . 65,290 1,299,507 119,403 0.66 1.45
Gloucester , 676,937 2,906 - 15,000 53,496 599,012 385,100 K . 0.85
Salem : 320,817 1,947 12,000 40,000 325,000 356,682 | 1.69
Southeastern v ‘ ‘ . 1
‘Atlantic 925,457 - 5,605 . 127,101 200,000 674,703 0.36 0.36
Cape May 7 ~ 592,670 2,826 69,950 - 154,502 - 411,803 273,548 0.30 0.30
_Cumberland 420,900 2,700 70,415 45,500 347,800 511,649 0.44 0.44

‘(Source: New Jersey Dept. of the Treasury, Div. of Local Govt. Twenty-Seventh Annual Report, 1964, pp. xiii, C2 to 44) Q-
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On the other hand, there is a tendency toward administra-
tive separateness on the county level. First, a number of office-
. holders or agencies look to the State for funds and administrative
support. Some of the funds administered by the county engineer for
road work are State-aid funds. Mosquito commissions look to the
State Agricultural Experiment Station for administrative guidance
and support and to the State Mosquito Extermination Commission and
the Experiment. Station for some operations funds" (N.J.S.A. 26:9-12.6,
23,25). Agricultural agents are appointed and supervised by the
State Agricultural Experiment Station and the Cooperative Extension
Service (N.J.S.A. 4:16-23). Second, there is little evidence of
any comprehensive plans or standards pertaining to water programs
on the county level which might provide for some integration.

Intercounty Coordination. Nor is thern much ev1dence of
effectlve coordination among countles. :

. Only a few statutory provisions permit coordinated exer-
cise of powers across county lines; sewerage authorltles ‘flood com-

missions, drainage districts, soil conservation dlstrlcts and
regional planning boards when created can exercise such powers to

a limited extent. '

Informally, some ad hoc cooperative relationships exist.
In addition, county engineers, mosquito commissions, planners,
soil conservation supervisors and freeholders each have their pro-
fessional a33001at10ns which prov1de for communication across
county lines.

Thus, when problems do not stop at county lines, and when
it is desirable to adopt comprehensive programs according to uni-
form standards and subject to some central controls, county
agencies alone are not adequate.

d. Political Responsiveness, Accountability, Viability.

Counties have some p011t1ca1 falllngs as a middle govern-
mental level. Until they are integrated to a greater. extent, county
agencies will lack the responsibility and the accountability re-
quired for effective democratic government. In addition, until
they have the resources and greater powers, they will be limited
in their capacity to respond to artiéulated demands and to- meet
recognlzed needs.

At the same time, they can be viable political units.
First, because of: thelr greater size and the fact that they en-
compass many dralnage areas, they can be more responsive to the
"functional" const1tuenc1es, than can municipalities. - Second,
there has been some consciousness among citizens of county govern-
ments and county political leaders for a number of reasons. Not
only are county officers elected on the county level, but up to
this time, State senators and political leaders have.had"county
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bases. Furthermore, although symbolic attachments to counties

are not great, they appear to be sufficiently strong to support
governmental programs. GCounty government is not so far removed
from citizens and municipalities as to engender great resistance.
Admittedly, there will be some local resistance to county programs
and the exercise of their powers, but a number of county agencies
can and do perform services for municipal units and have been sen-
sitive to local problems. :

Thus, in terms of areal, administrative and political cri-
teria, it was concluded that counties should play an increasingly
significant role in water programs, but they must undergo some
modifications in order to do so.

~

3. Spe01a1 Agen01es

Numerous "spec1a1 agenc1es exist in the State, which have
been or can be created pursuant to a variety of statutory provi-
sions. They are designated as special agencies because they
operate, in varying degrees, outside the framework of general
governing bodies. They may take the form of dependent districts,
special districts, or authorities, Some are coterminous with
existing political jurisdictions; some are coterminous with

‘clusters of existing jurisdictions; a few cut across parts of

existing jurisdictions. There are agencies which are intermunici-
pal, intercounty and interstate., Some have been created on the
State level pursuant to special legislation, others have been ‘
created locally pursuant to enabling legislation. (See Table 3-3.).

Generally, their existence attests to the weaknesses of-
existing general government agencies. In connection with the
administration of water-related programs, their adequacy can be .
determined only by con81der1ng them together in terms of the dis-
tribution of functions, powers and resources among them. An
examination of these agencies has found them to be 1nadequate

'dec151on-mak1ng units in a number of particulars.

r

a. Area and Function.

One justification for the creation of special agencies
is that they can transcend the limitations of existing jurisdic-
tional boundaries and exercise powers within wider functional
areas. Since problems associated with water can be dealt with,
most effectively in most cases, within entire drainage basins

‘or areas, one measure -of the adequacy of such agencies for ad-

ministering water programs-is their relationship to these natural
areas.l® Of those agencies examined, only the Delaware River
Basin Commission has jurisdiction over a major drainage basin
within the State. While a number of special agencies have juris-
diction over wide areas, only some encompass entire drainage areas
and there is no regular pattern in their coverage. Legislation
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Table 3-3
Public Authorities, Non-School Special

: Dlstrlcts and Selected Special Agencies
in New Jersey*

Public Authorities¥¥* ' - Number of Units

Sewerage Authorities

- Single Municipalities ‘- » A - 53
Intermunicipal : 3
Regional " S 4

Municipal Parking Authorities - .24
Municipal Utility Authorities _ : 10
Municipal Incinerator Authorities 1
Sewerage Joint Meetings, Districts*¥ 9

Non-School Specigl Districtsy

" Municipalities with Districts - 7
Regional Planning Boards/f » 3

Soil Conservation Districtsf*

Single-county - " : .9
Multi-county ' , 5

' Delaware River Basin Commission _ .1
Total Speciel Agencies Surveyed 196

% State Authorltles ‘Not Included.

%% TFigures may be slightly inflated because they are derlved
from more than one source. Sources: Files of the Depart-
ment of Health, 1965; New Jersey Division of Local Govern-
ment , Department of . the Treasury, Twenty-Slxth Annual Report,

pp. X, XI, XII,

{ The number of districts w1th1n each municipality was not
determined. Source: , Twenty-Sixth Annual Report. i

#f Source: New Jersey Division of State and Regional Planning,
1965.

4% Source: Flles of the New Jersey State Soil Conservation
Commlttee, 1965.
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pertaining to the creation of special agencies also was found to
be deficient. An examination of statutory provisions dealing with
the creation of special agencies has revealed that there are no
requirements that these units encompass one or more drainage areas
to perform water-related functions, nor are there any criteria as
to their size, their location or their adequacy as administrative
units. Furthermore, most of these agencies perform one or a few
related functions; few can be considered multipurpose.

7

b. Administrative Organization.

A general observation pertaining to special agencies in
the State is that there is an increasing proliferation of such
agencies, which together represent a patchwork of administrative
and governmental units superimposed upon the regular governmental
structure. Often they are poorly integrated. They dpe poorly
coordinated either with similar agencies, with other special agen-
cies or with regular governing bodies. An intensive examination
of a few pertinent special agencies will underscore this organiza-
tional fragmentation.

Drainage districts. The Drainage District Act of 1871
provides for the application of landowners to the Board of Managers
of the Geological Survey for the formation of districts. The
Drainage Act of 1916 provides that landowners may apply for the
creation of such districts to the Division of Navigation of the
Department of Conservation and Economic Development,l8 More re-
cent legislation pertaining to the formation of county drainage
commissions, provides for the petition of landowners to the
Superior Court for the formation of such districts.

The weaknesses of existing legislation are apparent. In
no case are there criteria for the formation of these districts
or the designation of their areas of jurisdiction. In no case are
there adequate controls over these districts as to the exercise
of their powers or their finances. There are few options avail-
able to permit individuals or existing jurisdictions to overcome
therecalcitrance of those who are vital to the success of drainage
projects but who do not wish to cooperate.

In 1956 a Joint Legislative Commission proposed legisla-
tion to update existing drainage district legislation., The ele-
ments of this proposal are included in Appendix E. The proposal
would have improved upon existing legislation by providing some
State controls, by providing for uniform financing procedures.
However, it did not provide for mechanisms to control the forma-
tion of such agencies according to uniform criteria and- some
State-wide plan. The districts permitted pursuant to such legis-

" lation would have been single-purpose with limited powers and
inflexible financial procedures, (Other objections to the legis- "'
lation passed by the Legislature resulted in a veto by the

Governor.) S
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_ Table 3-4 .
Siée of Major and Secondary

Drainage Basins in New Jersey
in Square Miles®

Major and Secondary ' ’ o '
Drainage Basins Sq. Miles = Sq. Miles

Hackensack g o - 115,0
Passaic** . . :

Ramapo River o 147.0

Wanaque , . 94,0

Pequannock . 64.0

Rockaway T . i 119.0
. Upper Passaic (above Little Falls) 349.0 ©773.0
Raripan ' .

Lower Raritan Branches o 29.0

North Branch 191.6

South Branch o 276.5

Millstone River . 285.7

Lawrence Brook ‘ - 45.0 -

South River _ . - _52.0 879.8
Wallkillf ’ o

Pochuck L R 101.0 I

Wallkill : _ : 132.0 - 233.0
Delaware River Basin ' ' :

Flat Brook : : 62.8

Paulins Kill : ' , 125.0

Pequest River » 147.1

Pohatcong Creeék ' 8.0

Musconetcong River ’ 122.5

Assanpink Creek 17.0

Crosswicks Creek - 139.2

Black's Creek . , - 22,0

Assiscunk Creek 40.0

Rancocas Creek 248.0

Pennsauken Creek ‘ Co 24.0

Coopers Creek ' : o 11.7

Big Timber Creek - A 23.0

Mantua Creek . 13.0

“Raccoon Creek; - - 0

O0ld Mans Creek : 10.0

Salem "-eek o 22.6

Alloways Creek 21.9

" Cohansey Creek - 45.8 '

Maurice River - , - 218.4 - 1,322.0
Atlantic Coast Basin . »

Elizabeth River ; B 17.0

Rahway River . o : 41.0

Navesink 0

Manasquan 64.7

Metedeconk . 72.7
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Table 3-4 (Continued)

Major and Secondary :
Drainage Basins Sq, Miles Sq. Miles

Atlantic Coast Basin (Continued)

Toms River 163.8

Cedar Creek v 55.8

Forked River 14.7

Mill Creek 19.7

Westedunk Creek 21.0

Tuckerton Creek : 11.9

Maullica River 402.0

Great Egg Harbor River 215.8

Absecon Creek ) 12,0

Patcong Creek 19.0

Tuckahoe River 60.2 1,191.3
Square Miles All Basins 4,514.1

* Data are not complete and do not include some portions of
State.

*% Does not include Saddle, Lower Passaic, Whippany and Pompton
Basins,

# Does not include Papakating Basin.

{Source: Report of State Advisory Committee on‘SeWage Disposal
op. cit., pp. 26, 27.)
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Table 3-5

Selected

Regional Special Agencies As

Compared to Drainage Basins

and Counties

Selected Regional
Special Agencies

Drainage Basins

Secon

dary )
Counties

Whole

Maj
Par

or
t

Minor
Part

Soil Conservation Districts

Sussex
Warren
Hunterdon
Morris
Burlington
Ocean
Camden -
Gloucester
Mercer
Northeast
Freehold

\

-Salem-Cumberland

Cape-May-Atlantic

Regional Planning Boards

Lake Hopatcong
Meadowland

~ Pinelands

Sewerage Authorities, Meetings

(Source:

Passaic Valley
Bergen County

N.W. Bergen County
Middlesex
Ewing-Lawrence
Linden-Roselle
Rahway Valley
Somerset-Raritan
Weehawken~-Union City

N == N - W

[AC R LR S S

)

WNPUNNDHENMNDWWR

HFWWENERDND

PNRONWHRKFRMHHH R &

=N

Fraction)

RPNWRRR HO

Calculated from New Jersey‘Department of Conservation
and Economic Development, Map:

Major and Secondary

Drainage Basins in New Jersey. Trenton, 1963.)

v
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Flood Commissions. _These commissions may be created by
more than one municipality.19 ‘Their creation and their continued
effectiveness are dependent upon the desirés and continuing sup-
port of participant municipalities.  There are no provisions for
control .over their creation or the exercise of their powers, with
reference to uniform ‘criteria and area-wide plans.. /

~ Sewerage Districts and Authorities. These special agencies
may be created to construct and operate sewerage and sewage dis-
posal facilities. '

The controls over the formation of these agencies are
varied. First, in connection with enabling legislation there are
inadequate provisions requiring the supervision by a government
agency with wide jurisdiction ‘according to some uniform standards
or criteria. Only insofar as the State Department of Health .is
authorized to approve the formation of intermunicipal sewerage
districts and to define their areas of jurisdiction is some con-
trol possible on the State level.20 Similarly, while county and
municipal governing bodies are authorized to supervise the forma-
tion of sewerage authorities, there are no criteria specified as
to their size and location.21 Second, the creation of sewerage
agencies by the State legislature pursuant to special legislation
does not provide the coordination and coverage needed, unless :
there are some uniform criteria goverﬁing separate eﬁactments.22

There is even less.control .over the exercise of the powers-
of sewer districts. The Department of Health has been authorized
to regulate the construction of sewer systems and treatment plants.
However, this control has extended only to engineering standards
established by the Department. There are few standards or author-
izations to regulate the construction of sewerage systems and
sewage treatment systems so that they make planning sense for whole
drainage areas.? In no case do these controls extend to the con-
struction of storm sewers. ’

. One possible means of imposing regulation involves the’
administration of some Federal aid funds to local communities.
Pursuant to programs of the U,S. Public Health Service, aid to
the State and local agencies may be granted on the condition of
the establishment of and compliance with a plan or some compre-
hensive program. (33 U.S.C.A. 466c, 4663, N.J.S.A. 52:27C-28).
Similarly, in connection with aid granted for the planning of
public works projects. pursuant to section 702 of the-Federal
Housing Act administered by the U.S. Housing and Home Finance
Agency and the State Division of State and Regional Planning,
conditions may be imposed upon aid recipients.(Ibid.). However,
at best, such conditions pertain to only some sewerage and sewage
treatment projects in the State. They do not accomplish overall
and continuing controls. :

Regional Planning Boards. These boards are not effectively
organized within the State.
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First, there is inadequate supervision of their formation.
No State agency is required to approve their formation or to
delineate their areas of JurlSdlCthn according to some un1form
standards. ' : .

-Second, there is- 11tt1e control over the kinds of powers
'whlch they exercise or the actual exercise of such powers. The
scope of their master plans are not delineated. They differ as.to
their powers and finances. The assignment of powers to them is
dependent upon the wishes of participating municipalities and
counties. Those regional planning boards which do exist are re-
sponses to specialized problems.

8011vconservat10n districts. To an extent, there are some
controls over these districts at the State level. The State Soil
Conservation Committee did supervise their formation. At the same
time, after their formation, the. Commlttee may exercise only
mlnlmal supervision and control

While the Association of Soil Conservation District Super-
" visors does provide a mechanism for program coordination among
soil conservation districts, these units do not always coordinate
their programs . and act1v1t1es with other spec1a1 agenc1es and:
regular governlng agencies.

The Delaware River Basin Commission. " The Commission has
been granted significant powers to integrate its planning; data-
gathering, operational and regulatory functions within a single
agency and within a single major drainage basin., In addition,

under certain circumstances, it is authorized to exercise 301nt1y,.

the sovereign powers of the four signatory states,25 and to coor-
dinate the activities of persons and public agencies within the
‘basin. Thus, it can serve as a model for a special ‘agency:
multlpurpose, integrating a number of functions, -exercising ample
powers, coordinating activities of persons and agencies within a
single hydrologlcal area accordlng to comprehen51ve plans and
standards.

At the same time, its position outside the framework of
State and local government and the limitation of its area of
Jurlsdlction does present a governmental problem in the formula-
‘tion of a comprehensive water policy for the entire State:

c. PoWers and Programs.
In general the powers which ' may be: exerc1sed by spec1a1
agencies' are not extensive.

First fmost of them are single-purpose agencies or have
a limited range of purposes.. Of the special agencies examined,
only soil conservation districts and the Delaware River Basin
Commission could qualify as multipurpose agenc1es in connection
with water resources management.
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Second, few agencies are granted a full range of powers
including data collection, planning, the undertaking of operations
and the formulation and enforcement of standards. Only the
Delaware River Basin Commission was found to have been granted
a full range of such powers. Effective special agencies ‘should
be able both to undertake operations and to formulate and enforce

plans and standards.

Third, special agencies generally, are characterized by
financial inflexibility. Some special agencies such as drainage
districts relay on assessments of benefited property owners after
projects have been completed.26 Other special agencies, 'such'.as
sewerage authorities, rely on revenues from bond issues to finance
their undertakings. It was found that the proliferation of such
agencies using this financing device_has tended to limit the
flexibility of all governing units. Some special agencies must

‘rely on allocations from creating or parent governments or upon
federal aid or local contributions. In no case are major regional
agencies authorized to impose taxes. In no case has there been. _
an attempt to give regional agencies a variety of financial tools
to allow for sound fiscal programming. In few cases have there
been attempts to place spec1a1 agencies into the framework of
State and local financing. ‘

d. Political Resgonéiveness, Responsibility, Viability.

‘At present, special agencies have significant deficiencies
as democratic, political units. First, they are created outside
the regular governmental structure in response to special problems.
In general, they either do not have great initial political support
or can not maintain such support. as they were accorded initially.
There is little regional consciousness, a strong tradition of
local Home Rule and resistance among those existing officials and
agencies to encroachments of special agencies.

Second, special agencies often .are not politically re-
sponsible or accountable units. To an extent those which resemble
special districts are directly accountable for their actions.

They are created and exercise some of their powers pursuant to
referenda, and their officers are elected by constituents who are
affected by their decisions. Yet, the proliferation of such dis-
tricts results in the increase of referenda votes, long 1oca1
ballots, and little voter interest and turnout.

To the extent that public authorities are financed by the
issuance of bonds, their first responsibility is to bondholders
many of whom do not live in the authority district. To the extent
that special agencies are created and/or. their officers are
appointed by officials of governing units with wide jurisdictionm,
these agencies are removed from accountability to the residents
of the areas within which the pertinent functions are performed.
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Table 3-6

Special Districts Taxes Levied,
Authority Debt in New Jersey., 1964

Special District Taxes Levied

Garbage $ 788,371.32
Fire , N 2,588,681.88
Sewer - 44,467 .50
Light : 106,426.96
Water 10,100.00

Total Special District Taxes $ 3,538,047.66

Authority Debt

Sewerage Authorities

Single Municipality $92,138,000,00
Intermunicipal 19,852,000.00
Regional 71,776,000.00
Municipal Parking 16,464 ,754,00
Municipal Utilities 27,889,000.00
Municipal Incinerator ~2.645,000.00
Total Authority Debt ©$222,764,754.00

(Source: New Jersey Department of the Treasury, Division of
Local Government., Twenty-Seventh Annual Report, 1964,
pp. %, xi, xxii, xxiii.) -
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At the same time, to the extent that special agencies are.
coterminous with or encompass entire drainage areas potentially
they can represent "functional constituencies" more effectively
than can existing political jurisdictions. Both the cause of and
the solution to water problems are regional in scope. The inter-
ests of those affected by such problems can be represented better
by governmental units with JurlSdlCthnS coterminous with the -
scope of these problems. i

e. A Critique of Special Agencies.

An examination of special agencies in this and in other
- States has resulted in a cautious attitude concerning their use.

First, the extensive and uncontrolled use of such agencies
superimposed on existing governmental agencies has resulted in a
fractionating of governmental decision-making. The proliferation
of decision-making may hinder the orderly development and sound
utilization of resources. Overlapping of jurisdictions may result
in a duplication of efforts and decrease overall government effi-
ciency. The proliferation of limited purpose agencies may limit
the flexibility of general purpose governments in dealing with
their problems. The use of special agencies results in government
by specialists rather than generalists who must consider a wide
range of factors in making decisions. -

Second, reliance on bond‘financing by many special agencies
decreases the flexlblllty of both special and general purpose
. governments.

Third, spec1a1 agenc1es which do not balance their repre-
sentation of the various constituencies to which they relate,
which are not. politically or administratively accountable for
their decisions and which are not viable polltlcal unlts do not -
meet democratic criteria of adequacy.

4, State Level.
_ It is obvious that agencies on the State level do and must
continue to play a principal role in the administration of water-
resaurce programs. There are in existence today, many effective
State programs. To an extent, there is administrative integration
and some interagency coordlnatlon on the State level. ‘However, in
general, there are no effective coordinating mechanisms to bring
Ntogether the many inter-related elements of various programs.
Part of the problem is in administrative organization, part is in
the inadequacy of regulatory and especially operational powers, and
part of the problem is in the chronic 1ack of sufficient public
funds.
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‘Area and Function:

» There are many agencies on the State level which have
programs directly or indirectly involving water resources manage-
ment. . In Table 3-7 it is indicated that at least five operating
) departments have primary responsibilities in this area; other .
 agencies included therein have responsibilities of varying im-
portance, but were not evaluated intensively in this report.
Within their functional areas of competence and authority, these
agenc1es studied have State-w1de jurisdiction.

Functloggl Administrative Areas. Although no complete
survey was made, it was found that some agencies have divided the-
State into functional administrative areas which has resulted in

,a patchwork of overlapping areas with similar, conflicting or

" complementary functional responsibilities. (a) The Division of
Fish and Game has assigned responsibilities to conservation offi-
cers within special administrative areas. (b) The Department of
Health has assigned responsibilities to engineers within areas
corresponding to drainage basins. (c) The State Soil Conserva-
tion Committee supervises soil conservation districts which are
coterminous with single counties or clusters of counties. (d) The
Agricultural Experiment Station supervises agricultural agents and
mosquito commissions with county-wide jurisdictiom.

While these administrative areas are logical in terms of
the performance of the functions of these agencies, they do not
provide a basis for the administration of comprehensive water re-
sources management within broad functional regions. ‘

" Interstate Jurisdiction. Furthermore, only the Delaware -
River Basin Commission and the Interstate Sanitation Commission,
created by special legislation, have the power to tackle inter-
state problems on rivers and bays which surround the State, problems
involving water pollution, navigation, water supply and flood
control. It must be noted that the State is not an adequate
administrative area alone, in the alleviatlon of increasing
interstate problems.

b. Admlnlstratlve Organization

In connection w1th the evaluation of admlnlstratlve
organization on the State level, the task is two-fold: first,
it is to assess the degree of integratlon within the major State ,
departments examined; second it is to examine the degree of inter-
departmental coordination on the State level,

Intradepartmental Integration. An examination of the
five major departments primarily involved in water programs has
yielded a number of general findings. First, in only a few cases,
lack of administrative integration can be attributed to formal




Table 3-7

State Agencies With Primary

and Secondary Water Resources

Management Functions¥* .-

Primary Functions

Department of Conservation and
Economic Development

Secondary Functions

Departmeht of Conservation and
Economic Development

Div. Water Policy and Supply
Water Policy and Supply
Council
Div. Fish and Game
Fish and Game Gouncil
Div. Shell Fisheries
Div. Resource Development
Resource Development
Council
Bureau of Nav1gat10n
- State Mosquito Extermlnatlon
Commission :

Department of Health
. Pollution Control Unit
General Sanitation Unit

Department of Agriculture
Soil Conservation Committee

erartment of Education .
Agricultural Experiment
Station | .
Cooperative Extentlon
Service

Highway Department .
Offlce of Drainage Englneer

Green Acres. Unit

Div., Resource Development
_ Bureau of Parks and
Recreation
Bureau of Geology

Departmeht of Law and Public
Safety
Attorney General's Office

‘Department of Public Utilities

Div. Engineering
Div. Rates and Research

Department of the Communlty
Affairs

Div. State & Reglonal Planning
Div, Local Government

" Div. Budgeting and Accountlng

D1v° Taxation
|

.Rutgers, The State University

De partment of Defense
Div. Civil Defense and
Disaster Control

* Primary and Secondary functions definition derived from
statements made by officials in personal interviews or from
literature distributed by agencies as to their main missions.
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organization. Second, while in a formal sense, the State govern-
‘ment is modern, and Well 1ntegrated, in practice there are numerous
dlslntegratlve factors. :

(1)

Department of Conservation and Economic Development

- There are numerous integrative factors within the Depart-
ment. One such factor is the comprehensiveness of the objectives
and functions of agencies with programs involving or affecting
water resources, including: the divisions of Water Policy and ,
" Supply, State and Regional Planning, Fish and Game, Shell Fisheries;
within the Division of Resource Development, the Bureaus of Parks
and Recreation, Commerce, Navigation and Geology; the Green Acres
unit; and the State Mosquito Extermination Commission, -

Cumulatively, these agencies pursue comprehensive inter-
related objectives which potentially can be accommodated. The
Division of Water Policy and Supply especially, in ‘acting on the
allocation of ground and surface water, on equity questions in-
volving the construction on streams, by delineating flood hazard
areas, and by developing water supplies, may integrate the spectrum
- of ‘water resources functions, - :

o A second potentially integrative factor is the authority
of the commissioner to exercise control over the agencies of the
Department. He is authorized to supervise and direct the divi-

" sions of Resource Development, Fish and. Game, Shell Fisheries,
Water Policy and Supply, State and Regional Planning (N J.S.A, A
13:1B-8,28,43,48,15.51). He is authorized to approve the policies
of the Resource‘Development Council, the Fish and Game Council and
the policies and actions of the Water Policy and Supply Council
(N.J.S.A, 13:1B-11,12,28,50,51). He may control the policies of
acquiring lands by agen01es within the Department pursuant to
authority: to supervise and approve actions of the Bureau of
Parks and Recreation and to approve the rules, regulations and
standards established by the Bureau for the acquisition and main-
tenance of lands under its administration (N.J.S.A. 13:1B-15.1,
15.6); and to establish and administer the Green Acres programs
(N.J.S.A, 13:8A-1 et seq.). However, it must be noted that these
are formal powers. Much depends upon the actual leadership of the
Commissioner. g

Furthermore, informal mechanisms, such as departmental
committees, can perform integrative functions. Yet, while ‘such
mechanisms as interagency committees provide a ba31s for coordina-
tion, difficulties have been encountered within them in accommo-
datlng objectives of different agencies.
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This leads to a discussion of disintegrative factors
within the Department which mitigate against an accommodation of
interests. In the first place, thé very comprehensiveness of
objectives within the Department which have been cited as a source
of integration is a source of departmental cleavage. Basic con-
flicts of objectives occur between those agencies which seek to
dispose of surface water, such as the Division of Water Policy and
Supply and the Mosquito Extermination Commission, and those which
seek to retain and protect water for various uses, such as the
Divisions of Fish and Game and Shell Fisheries. Another example
involves potential conflicts between the conservation objectives
and economic development objectivesiof the Department. In addi-
tion, agencies conflict even when they have similar objectives if
they have overlapping functions and powers. One such conflict in-
volves the Division of Water Policy and Supply and the Bureau of
Navigation which share powers to regulate channel encroachments.

A second disintegrative factor involves relationships
between limited purpose agencies and clientele groups. The exist~
ence of specialized agencies and the councils attached to them
wielding regulatory powers, sensitizes the Department to narrow -
demands. From a representative standpoint, these agencies and
their councils do afford sufficient access points to decision-
making processes. At the same time, they result in the prolifera-
tion of decision-making and in differential responses to speciélizéd
interests, Clearly, there must be some accommodation of admini-
strative and democratic criteria so as to assure that segmental
interests neither dominate in decision-making, nor are negl‘ected.31

A third disintegrative force involves the varied sources
of public funds supporting departmental programs as well as the
paucity of State funds. To an extent the Department consists of
previously autonomous agencies which historically received their
funds from different sources. Increasingly, the Federal govern-
ment provides separate sources of funds and administrative support.
Exascerbating this situation is the lack of public funds from a
central State source administered by the Commissioner, which.
weakens his potential administrative leadership.

Evaluating the integrating the disintegrating factors
together there are several implications for departmental organi--
zation. First the Commissioner has the potential to coordinate
the various agencies with programs involving or affecting water
resources, Organizationally, he can wield adequate controls over
the activities of all agencies with the exception of the State
Mosquito Extermination Commission which is "in'" but not "of" the
Department. This Commission, however, does not play a very active
role in mosquito control, with major functions in this connection
being performed in the Agricultural Experiment Station. The
problem in the Department is that the Commissioner does not have
access to comprehensive water resources plans and standards to
which to refer, so that he may exercise effective leadership.
Second, there is some question as to the allocation of functions
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and powers in the Department with regard to water resources
management. Thére is no single point in ‘the decision-making
apparatus where coordination of pertinent agencies can be accom-’
plished effectively. Functions involving or affecting water
resources are dispersed among a number of agencies. The Resource
Development Council and the Bureau of Navigation in the Division
of Resource Development particularly; perform functions pertain- -
ing to the facilitation and development of navigation, port .
development and the administration of riparian rights which are
logically related to those of the Division of Water Policy and
Supply. The Divisions of Fish and Game and Shell Fisheries and
the State Mosquito Extermination Commission are affected by deci-
sions and in turn affect decisions made by the Division of Water
Policy and Supply and the Resource Development Council. The
Bureau of Parks and Recreation and the Green Acres unit have
functions pertinent to water resources management. Thus, some
rethinking might be done to coordinate all water resource func-
tions within the Department, possibly by regrouping agencies and
allocating functions,

(2)

Department .of Health.

Agencies within this Departﬁent pursue comprehensive
objectives pertaining to: - (a) the control of conditions of stag-
nant surface water when they constitute a problem for public
health; (b) excessive water tables and other conditions of excess
water as they relate to sanitary facilities and threaten to cause
unsanitary conditions; (c) the pollution of ground and surface -
waters; (d) the potability of water supplies. Essentially, these
objectives and attending programs are highly integrated with other -
objectives and programs of the Department. - The Public Health
Council, and particularly the Bureau of Stream Pollution Control
and the potable water unit, all perform functions which involve
water resources management, yet are logically part of the total.
health program. ‘ .

Furthermore, the Commissioner of Health is in a position
to exert leadership and control, He is authorized to appoint the
directors of divisions of the Department, to appoint other depart-
mental personnel and to abolish their positions (N,J.S.A, 26:1A-13,

. 14). The directors of each division must report to the Commissioner .
and submit recommendations to him when the approval of the Depart-
ment is required (N.J.S.A. 26:1A-32). ’ :

At the same time, there is some evidence that the divi-
sions and the agencies within the Department are isolated in the
performance of their functions and that, the channels of communica-
tion can become impeded.
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(3)

Highway‘Depertment

In connection with the construction and protection of
State and State-aid roads, the objectives of the Department are
to collect and dispose surface water, to control channel flows,
and surface water funoff and to control soil erosion.

Dralnage is the responsibility of the dralnage engineer.
The office is logically a part of the Department and is adequately
‘integrated with the office of the.Commissioner and is under his
direct supervision and control (N.J.S.A. 27:1-8).

(%)

Agricultural Agencies

The agencies designated "agricultural" are loosely organ-
ized and not always ‘closely related to the other programs of their
respective departments.’

7/

The Department of Agriculture is involved in water control,
conservation and development through its regular divisions, and
largely through the Soil Conservation Committee which is located
within the Department. The administrative control of the Depart-
ment is not as much within the hands of the Secretary as in the
Board of Agriculture which is composed of representatives of S
various agricultural commodities.. Candidates for Board members
are selected by an annual convention of delegates from various - N
agricultural associations and recommended to the Governor who..
makes the final appointment (N.J.S.A. 4:1-2,4,4.1,5), It is the
Board that selects the Secretary of Agriculture, subject to the
approval of the Governor (N.J.S.A. 4:1-12,13). Thus, there are
centrifugal forces within the Department. Furthermore, while the
Soil Conservation Committee is within the Department, the Depart-
~ment has limited controls over its operations, even though the
Department does provide funds for the operations of the Committee
and the Secretary is a member of the Committee, Many of its
functions are related to agriculture, yet its concerns extend to
other aspects of soils management, flood control, and drainage.

Within the Department of Education, the Agricultural
Experiment Station is involved in almost every aspect of surface

" wateér management in a research and study capacity: drainage and

flood control; mosquito extermination; pollution control; the

‘conservation and development of water resources; and the preserva-
tion of recreational resources. In addition, it supervises and,

to an extent, controls county mosquito extermination commissions -

- (N.J.S.A, 26:9-1 et seq.), county agricultural agents (N,J.S.A.
4:6-23), and the Cooperative Extension Service (N.J.S.A. 4:16-22,23).
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In performing these functions, the Station is not an .
integral part of the Department of Education. The Board of the
Station is not chosen by the Commissioner of the Department, but
by the Trustees of Rutgers University (N.J.S.A. 18:22-15.5). Its
financial resources come directly from the general fund of the
State and are allocated by the State University (N.J.S.A. 4:16-8,
28, 18:22-15.6,47). Recently, some of its funds for research have
been donated by prlvate 1ndustry.

To an extent, there is loglc in the location of the Sta-
tion in the Department of Education; research constitutes a ma jor
function of the Station. Direct access to the facilities of the
State University is an advanatage in the performance of such
duties. Yet, in the exercise of its supervision over mosquito
control, the logic of its departmental location is not so clear.
This somewhat illogical connection appears to have been recognized
by the Legislature when it decided to create the State Mosquito
Extermination Commission in the Department of Conservation and
Economic Development rather than to appropriate large sums of
money for mosquito control purposes and allocate them to the.
Department of Education.

Intradepartmental Integration: A Summation. In summary,
a number of findings have emerged. TFirst, agencies in at least
five major departments perform one or more pertinent functions
which both are related to other programs within their respective
, departments and to water resources management generally., Second,
- in all departments except Agriculture and Education there is at
- least formal administrative integration. Third, even in those
departments with formal integrative potentials, there are numer-
ous disintegrative factors. -Fourth, the logic of the existence
of certain agencies and programs within existing departments is
-clear except in the case of the Agriculture Experiment Station in
the Department of Education and to a lesser extent, the Soil
Conservation Committee in the Department of Agriculture.

Interdepartmental Coordination. The agencies with primary
and secondary involvement in water resources management have been
listed. A major conclusion of this report. is that there is a need
for some mechanism whereby pertinent agencies and programs in all
. departments can be coordinated, for a number of reasons. First,
there are parallel and overlapping functions and objectives pur-
sued by many agencies by means of different techniques. For

. example, programs of the Departments of Health and Conservation

and Economic Development, Agriculture and the Agricultural Experi-
ment Station overlap particularly., The programs of the Highway
‘Department affect the programs of all of these agencies. Second,
there are many potential conflicts among the goals pursued by
State-level agenc1es.‘ :

In asse851ng existing 1nterdepartmenta1 coordinating
mechanisms, it is necessary to distinguish between those formal
interactions which represent potential coordination and those
interactions which comprise actual coordination.
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Table 3-8
Potential Conflicts Among
State Agencies Involved in Water
Resources Management
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Bur. Water Resources ' X
Div, Fish and Game , X X X | X|X| X[X|X
Div. Shell Fisheries X XX X
Div. Resource Development X X|X X X
Bur. Navigation ‘ ' X X | X
Bur. Commerce ‘ X , X X | XX
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(1)

Formal Interdepartmental Ties

One formal means of interdepartmental coordination is
the relationship of agencies or officials to the Governor. Most
.of the agencies examined are directly under his control and super-
vision. Those departmental officials appointed directly by the
Governor include: the Commissioner of Conservation and Economic
Developments and some of the division heads in his department
(N,J.S.A, 13:1B-2,8,10,24,43,44,48,49); the Commissioner of Health
(N.J.S.A, 26:1A-3, 75 15), and the Commissioner of Highways (N,J.S.A,
27:1-3). The Governor has less direct control over the appoint-
ment of the Secretary of Agriculture who is appointed by the Board
of Agriculture; however, the Governor must approve the appointment
of the Secretary (N,J.S.A. 4:1-13) and may remove the elected
members of the Board for cause.(N.J.S.A. 4:1-4.,1). Similarly,
the Governor has less direct control over the State Agricultural
Experiment Station whose Board of Managers is appointed by the
Trustees of the State University (N.J.S.A, 18:22-15.5).

Alone, however, the lines of responsibility to the
Governor are not adequate measures of coordination. First,
gubernatorial leadership is impeded unless there is a comprehen~
sive program developed within which the elements of various pro-
grams can be fitted. No such program or guidelines have been
developed. in New Jersey. Second, when public funds are deficient
on the State level and funds are available from other sources, .
ties to the Governor are loosened. State agencies seek support
from the Federal Government or may become dependent on the support
of interest or areal groups. For example, many agencies administer
various Federal funds according to Federal requirements. The State
Highway Department especially, is independent in undertaking its '
programs. A substantial proportion of its funds are from Federal
sources, and it receives administrative support from the U.S,
Bureau of Roads.32 Third, the Governor in New Jersey operates
within a competitive political environment which exerts centrifu-
gal forces upon his administration, his choice of administrative.
officers and the amount of leadership that he may exert.

Few other formal interagency-ties exist which provide a
basis for the coordination of the various elements of water
resource programs., One type of formal interagency tie is the-
overlapping memberships of departmental officers on agencies
within other departments. Thus, the Commissioner of Conservation
and -Economic Development is a member of the State Soil Conserva-
tion Committee in the Department .of Agriculture and a member of
the Realty Improvement Water Supplies and Sewer Systems Advisory
Committee in the Department of Health. The Director of the
Agricultural Experiment Station can coordimate the Station's .
‘mosquito functions with those of the State Mosquito Commission
in the Department of Conservation and Economic Development on
which he serves as a member. Yet, the Commission has only a
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“limited number of functions to perform. At best, these ties could
lead to only partial coordination. An example of an interdepart-
mental coordinating mechanism is State Soil Conservation Committee
which is composed of officers of the Agricultural Experiment
Station, the departments of Agriculture and Conservation and
Economic Development and a member appointed by the Governor.

-With a comprehensive water resources program, ample powers and
ample funds such as interdepartmental mechanism could prove to be:
an effective coordinating device; without these, the Soil Conserva-
tion Committee succeeds only within a narrow range of objectives.

(2)

Informal Interdepartmental Ties

“

Neither are there adequate informal interactions among
agencies of the various departments. Table 3-8 indicates the
pertinent interdepartmental committees in existence and their
memberships. Committees such as the Interdepartmental Committee
on Planning and the Interdepartmental Committee on Surface Water
Pollution Abatement deal with certain aspects of water problems.
The Governors Committee on Disease Control and its subcommittee,
the Joint Drainage Committee provide a basis for comprehensive
interdepartmental coordination. -However, at best, informal coor-
dinating mechanisms can be effective only when agencies have a

" common interest and are willing to cooperate, when there is strong
leadership by the Governor, when comprehensive programs are :
developed and when there are ample powers and funds to implement
such programs. ’

<
c. Powers, Programs.

Only a brief summation of findings concérhing powers and.
programs at the State level will be attempted here.

‘First, comprehensive regulatory power is posited on the
State level. At the same time, there are gaps in connection with
such powers or in their admlnlstratlona :

" Second, it .is in the authority to undertake operatiohs
pertaining to the control, development and protection of water
that the greatest weaknesses exist on the State level.

"Third, there is a paucity of public funds allocated to
agencies on the State level to finance pertinent programs. This
situation has limited the capacity of the State to undertake
. operations, to collect and develop data, to formulate standards
and enforce them, and to maintain some administrative control over
public and private activities involving and affecting water
resources. For example, it has been indicated that the admini--
stration of the State encroachment laws has been hampered by the
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~ Table 3-9

Interdepartmental Committees
Directly or Indirectly Concerned
With Water Policy

Interdepartmental Committee on Planning: Subcommittee on
Open Space '

Agencies: Highways, Health, Institutions and Agencies,
- Agriculture, Conservation and Economic Develop-
ment (divisions of State and Regional Planning,
Water Policy and Supply, Fish and Game,
Resource Development)

Interdepartmental Committee on Surface Water Pollution.

Agencies: Health, Conservation and Economic Develop-
’ ‘ment (divisions of Water Policy and Supply,
State and Regional Planning, Fish and Game,
Resource Development, bureaus of Commerce,
Parks and Recreatlon)

Interdepartmental Commlttee on Disease Control
(Subcommittee: Joint t Committee on Drainage)

Agencies: Health, Conservation and Economic Development,
Agriculture, the Agricultural Experiment
Station, Highways, Law and Public Safety,
County mosquito extermination commissions,
County engineers.

Other Committees

(a) Tocks Island
(b) Wharton Tract
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lack of personnel in the Bureau.of Water Control and the inability
of the Attorney General's office to handle referrals from the
Bureau in connection with the violations of existing statutes. >3
Similarly a recent report has indicated a need for a full staff

of qualified engineers in the Department of Health to perform its
drainage and pollution control functions.

d. Political Resporsiveness, Accountability, Viability.

There is no doubt that the State level agencies can repre-
sent all regions of the State and thereby can transcend the limits
of illogical political boundaries. The Governor is the only
elected State official with a State-wide constituency. To the
extent that State agencies are accountable to him, there are re-
sponsive bonds between the programs undertaken by his administra-
tion and the citizens of the State. The existence of such bonds,
of course, depends upon the amount of leadership exerted by the
Governor in developing and pursuing programs. Furthermore, the
functional decentralization of decision-making does provide access
points for many organized and unorganized interests.

At the same time, in connection with preserving democratic
values, there are difficulties on the State level. Until recently,
there has been malapportioned legislative representation. Decen-
tralized decision-making, lack of strong executive leadership and
the absence of coordinating mechanisms have resulted in the making
of decisions differentially responsive to segmental interests and
in the inability to accommodate differing objectives,.programs and
techniques. Decentralized decision-making, has limited the
accountability of the State governmental agencies.

The State must'play the principal role in the organizing
of water resources programs. In the formulation of recommendations,
existing weaknesses have been taken into account.

. C .
INTERLEVEL COORDINATION

The basic outline of the complex interaction among agen-
cies on each governmental level has been set forth. It has been
noted that many agencies on all governmental levels perform func-
tions which involve or affect water control specifically and water
resources management generally. This section focuses on those
conflicts or potential conflicts which can result from incompatible
objectives, overlapping or differing program methods of operation,
impeded communication and generally lack of coordination among
levels of government. One source of difficulty is the sheer number’
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Table 3-10

Selected Data on State
Finances Pertaining to
Water. Resources Management,
1965

State Approp rlatlonsAAl965

1965 Positions

DEPARTMENT OF CONSERVATION Appropriation  Budgeted
AND ECONOMIC. DEVELOPMENT (Dollars) (Number)
Division of Resource Development $ 3,464,294
Bureau of Navigation 71
Division Water Policy and Supply 483,349 48
Division Shell Fisheries 363,442
Division Fish  and Game 1,709,476 157
Division State and Regional Planning 304,277
Interest on Bonds - 3,215,450
Department Total 10,477,634
AGRICULTURAL EXPERIMENT STATION#* 21,678,238
DEPARTMENT OF HEALTH, GENERAL* 3,993,562
Division Environmental Health . 95
HIGHWAY DEPARTMENT* 30,871,397
1965
‘ Appropriation
Special Funds 1965 (Dollars)
DEPARTMENT OF CONSERVATION
AND ECONOMIC DEVELOPMENT
+ Division of Resource Development
State Recreation and Land Acquisition¥* $47,580,182
Beach Protection - Federal : , 238,258
‘Agricultural Conservation - Federal 3,252
Planning Small Watersheds - Federal : 200
Division of Water Policy and Supply
Leased Land for flood control ‘ 1,620
State Water Development Bond Fund 11,669,053
Division of Fish and Game :
Pollution Control 27,332

Division State and Regional Planning
Cooperative Governmental Planning#* 750,000
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Table 3-10 (Continued)

Federal Expenditures Not Budgeted, 1965

N

Department of Conservation and Economic.Development

Watershed Programs $ 1,002

" Planning 650,000
Leased Land for flood control ’ 2,100
Pollution control 20,000
Agricultural conservation 5,000
Highway Department® : 91,709,548
Health Department* - 1,648,284
Department of Agriculture® - ‘
Statistical Services : 10,000

Agricultural load fund - : 15,000 -

State Aid, 1965

lDepartment of Conservation and Economic Development

Inland Waterways and Shore Protection $ 1,400,000
Planning 200,000
State Mosquito Extermination Commission 300,000
Highways* , 16,943,625 -

* Note that figures so marked are grosé data which comprehend
water resources expenditures, but include also expenditures
for other purposes. :

(Source: State of New Jersey, Budget Message of Governor Richard
J, Hughés. Trenton, February, 1966. passim.)
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of programs involved in or affecting water resources management.
Exascerbating;the disintegrative administrative forces are the
numerous clientele groups and constituencies to which particular
agencies on each level respond differentially. A .partial inven-
tory of these constltuents and clienteles has been constructed
in Table 3- 12

One task of this report was to evaluate existing inter-
level mechanisms, whereby potential conflicts are anticipated,
conflicting objectives, techniques and values are accommodated,
communication is facilitated and programs are coordinated.
Mechanisms offcoOrdination have been considered in four ways:
first, as formalized interactions and interagency ties; second,
as informal interactions among agencies on various governmental
levels; third, as regulatory power enforced by higher level
agencies to give effect to comprehensive and uniform standards
and plans; fourth, as programs of interlevel technical and finan-
cial aid to lower level agencies. to encourage the effectuation of
standards formulated on the higher levels and to encourage .the
undertaklng of certain actions. A major finding of this report
is that interlevel coordinating mechanisms are inadequate at
present and that new mechanisms should be devised.

1. Federal-State Regulations.

There is evidence to indicate conflict among Federal
agencies involving their jurisdiction and their program objec-
tives and technlques and conflict between some Federal and State
agencies.

. a. 'Federal Level Coordination.

There}are ina&equate organizational mechanisms on the

Federal level to coordinate water resources programs.35 The
Federal Interagency Committee on Water Resources composed of
representatives of the Secretaries of Agriculture, Army, Commerce,
Health, Education and Welfare, Interior, Labor and the Federal
Power Comm1331on has begun 'some coordination of the objectives
and policies of Federal agencies by pooling resources and data and
by undertaklng multipurpose research. However, coordination among
agencies in dlfferent departments is incomplete. To an extent,
there has been an attempt to coordinate the programs of the Corps
of Engineers and the Soil Conservation Service; legislation pro-
vides for theireview of these programs by the Secretaries of the-
Army, the Interior and Agriculture (16 U.S.C.A. 1005, 33 U.S.C.A.
701 b-1, 701 a-1). In addition, a Memo of Understanding between
the Corps and the Soil Conservation Service has spelled out the
areas of Jurlsdlctlon of each agency; and memos of understandlng

- among soil conservation districts also have spelled out areas of
jurisdiction within the State. However, there has been evidence

|
i
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Table 3-11
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Agencies with Primary and

Secondary Water Resources

Management Functions

Primary

. FEDERAL AGENCIES

U.S. Ariny Corps of Engineers

U.S, Department of Agriculture

Soil Conservation Service-
Farmers Home Administration
Agricultural Stabilization
and Conservation Service
U.S. Public Health Service
U.S. Department of Commerce
Bureau of Public Roads
Weather Bureau
U.S. Department of Interior
Geological Survey
Fish and Wildlife Service

VINTERSTATE AGENCIES

Delaware River Basin Commission
Interstate Sanitation Commission

STATE AGENCIES
See Table 3-7, p. 99.

SPECIAL AGENCIES )
Soil Conservation Districts

" Drainage Districts, Commissions
Sewerage Districts; Authorities,

Joint Meetings ~

Flood Commissions
Regional Planning Boards
Water Supply Districts

" Land Bank Companies

COUNTY AGENCIES

Boards of Freeholders

Planning Boards

Engineers , ,
Mosquito Extermination Commissions
Sewerage Authorities

Drainage Commissions

Agricultural Agents

MUNICIPAL AGENCIES °
Governing Bodies
Planning Boards
Engineers

Boards of Health

Secondary

U.S. Coast Guard

U.S. Coast and Geodetic
Survey

National Park Service

U.S. Bureau of Outdoor
.Recreation

U.S. Office of Civil
Defense

Federal Power Commission

Housing and Home Finance
Agency

Park Commission
Health Districts
Agricultural Boards

Building Inspectors
Plumbing - Inspection

Zoning Boards of Adjustment

Municipal Attorneys
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Table 3-12

Partial Inventory of
/- Clientele Groups, Constituent
| Groups Affecting Water Policies

N

¢

ECONOMIC ‘

Development Agencies Commercial Fisheries Association

Real Estate Groups N.J. Plainers and Packers Association
Agricultural Groups N.J. Tongers Association

Developers,. Builders South Jersey Shellfish Association
Utilities Companles State Grange

Chambers of Commerce American Waterworks Association

Manufacturers Associations National Housing Officials
' N.J. AF of L-CIO

RECREATION
South Branch Recreatlon Assoc1at10n et al.
Roadside Clubs.

Garden Clubs

Lake Bathing Operators

Sportsmen Clubs (State, county federatlon)
National Wildlife Council

National Water§0w1 Council

HEALTH

N.J. Health Offlcers Association

Health Sanitation Association

Sewage and Industrlal Waste Assoc1at10n
Weed Conference

Conference of ‘State Sanltary Engineers
N.J., Water Pollutlon Control Association

PLANNING .

Federation of Planning Boards

Passaic Valley§Citizens Planning Association
Northern Valley Planning Association
Northwest Bergen Regional Plan Association
Pascack Valley Planning Association
Tri-County Planning Association

Raritan Valley Counties Planning Association
Association of‘County Planners

WATERSHED ASSOCIATIONS

Stony Brook-Millstone (Mercer, Somerset, Mbnmouth Hunterdon)
Oldmans Creek (Salem) :

Pompeston (Burlington)-

Rancocas (Burlington)

South Branch Raritan (Hunterdon-Warren)

Upper Raritan (Morris, Somerset, Hunterdon)

Association of Watershed Associations
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Table 3-12 (Continued)

COUNTY AND LOCAL PROFESSIONAL GROUPS

League of Municipalities

Conference of Mayors

Municipal Engineers

County Engineers

Association of Mosquito Extermination Commissions
Association of County Planners

Federation of Planning Boards

Association of County Freeholders |

Association of Local Health Officers

Association of Soil Conservation District Supervisors
. Local Attorneys

County Agents

County Agricultural Boards
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of conflict between these agencies involving areas of Jurlsdlctlon
and program obJectlves and techniques.

b. Federal-State Coordination.

There are no adequate mechanisms at the State level in New
Jersey to coordinate programs administered by Federal agencies
within the State., The review of Federal projects by agencies with-
in the State is not complete. To the extent that such review
takes place rarely are multipurpose variables considered.  More
likely, projects| are reviewed by s1ng1e purpose agencies or those
with limited perspectlves.

Some Fedpral and State legislation provides for the review
of Federal programs to be undertaken in the State. Accordingly,
applications by local organizations for assistance in undertaking
"works of improvement" pursuant to P.L. 566 must be submitted to: -
and not disappro&ed by the State agency having pertinent supervisory
responsibility or by the Governor (16 U.S.C.A, 1003). Applications
for advances from theFederal Government for planning for public
works, pursuant to Section 702 of the '"Housing Act of 1954" must
be approved by the Department of Conservation and Economic
~ Development as tb‘whether such application complies with pertinent
State legislation and meets with the approval of other interested
agencies (N.J.S.A. 52:27e,28). The Corps of Engineers holds hear-
ings prior to the undertaking of its projects. River basin
studies are authorized to study the impact of Federal programs in
the State (See 16 U.S.C.A. 1006). 1In all, these provisions were not
found to constitgte systematic review of Federal projects, accord-
ing to some comprehensive plans or standards.

Review of Federal programs by a multipurpose agency on the
State level does| occur when the State Division of Water Policy and
Supply exercises!its authority to regulate stream channel encroach-
ments, dams, andfthe withdrawal and diversion of water (N.J.S.A.
58:1-1 et seq., 58:4-1 et seq.). In addition, the Delaware River
Basin Commission{may review Federal projects with reference to
multipurpose plans and standards (N.J.S.A. 32:11D-21). However,
it was found that there is need for greater control over Federal
programs with reference to ‘all aspects of water resources manage-
ment and within all areas of the State.

i
1

2. State-Local Relationships; Interlocal Relationships.

ol ) .
Another finding is that there is inadequate coordination
between State-level agencies and local agencies. - (Those agencies
designated as local are municipal, county, and special agencies.)

!
|
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" a. Financial Aidsi'Regulatogy Powers as Coordinating
Devices.

The powers of the "carrot" and the "stick'" may be used as
coordinating or control devices. At least two kinds of authority -
are involved:  regulatory authority; and authority to extend tech-
nical and conditional financial aid. ‘

1)

State Level Agencies

The Department of Conservation and Economic Development
is among the two agencies of those examined which has been granted
extensive regulatory powers. Within the Department, the Division
of Water Policy and Supply has the greatest regulatory powers of
any agency.surveyed. Pursuant to the State Encroachment Law
(N.J.S.A, 58:1-26,27) and the Dam Law (N.J.S.A, 58:4-1) which it
administers, the Division is authorized to approve or reject pro-
posed projects or undertakings of all publlc agencies and private
persons on or adjacent to any stream in the State,36 ‘(Similar
powers have been granted to the Bureau of Navigation in connection
with navigable waters.) In addition, the Division is authorized
to regulate the diversion and withdrawal of ground and surface
water for public and private uses. (N.J.S.A. 58:1-17, 35 to 50,
58:4A-1,2), and thereby regulate streamflows insofar as they
affect sanitary conditions of streams. However, because of the
limits of these statutes, because the various bureaus of the
Division have not established comprehensive programs, and because
the Division does not administer adequate funds, the effectiveness
of these statutes as coordinating devices is not complete.

Other agencies in the Department do not exercise such
regulatory powers, but they do administer funds which could be
granted on the condition that recipient agencies conform to cri-
teria established by the Department. The Division of State and
Regional Planning administers Federal and some State aid funds:
Sections 701 and 702 of the Federal Housing Act provide for finan-
cial assistance for general planning and planning for public works,
subject to conditions established by the Division; Section 103-d
of the Federal Housing Act of 1949 provides aid for preparing
community renewal programs subject to criteria established by the
Division; and the "50/40" State program of financial assistance
for continuing planning also may be granted subject to conditions
imposed by the Division., Similarly, the Green Acres Unit of the
. Department can withhold aid pursuant to its local assistant pro-
gram for the acquisition of open land until recipients conform to
criteria established by it (N.J.S.A. 13:8A-9,10). However, in all
instances, the primary purpose of these programs is not the coor-
dination of programs involving or affecting water control and use.
Furthermore, there is no comprehensive program which can be
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referred to in imposing conditions pursuant to these aid authori-
zatlons. :

The Department of Health is the other agency which has
extensive reguldtory powers, Furthermore, it administers some.
aid programs whlch could be used for coordinating purposes in
connection with dralnage and water pollution control, .

In connection with the alleviation of problems of impeded
drainage causing public health problems, the Department formulates
and enforces a State Sanitary Code. :

: The Comm1s310ner of Health is authorlzed to control local
boards of health: by controlling the appointmeénts of local health
officers (N.J.S./A. 26:3-20,20.1,21); by requiring boards to re-
port to him (N.J.S.A. 26:3-35,36,26:4-24,26:1A-20); by requiring
~boards to establlsh and maintain programs of recognized public
health act1v1t1es and to meet minimum standards of performance;
and by requlrlng ‘health officers to perform such acts as he
directs (N.J.S.A, 26:1A-20). Again, these powers may be applied
only to limited aspects of water control. Furthermore, there is.
evidence that tﬁére has been some difficulty in coordinating the
activities of 1oca1 boards of health which are susceptlble to
local polltlcal pressures.

} . . .

The Department of Health has the power to supervise the
‘construction ostanitary facilities in the State generally and
specifically to:approve the construction of sewerage facilities
and sewage treatment plants, and to .license operators of sewerage

facilities (N.J.S.A. 58: 11 14 to 16). Furthermore, it administers

Federal aid programs in connection with water pollution control
and the coastructlon of sewage treatment plants (33 U.S. C.A, 466¢c,
466e; N.J.S.A. 52 27¢-28). Yet, except insofar as it is required
to establish plans and criteria for the administration of Federal
aid funds, it has not developed planning criteria pertaining to
the size and location of sewerage facilities and sewage treatment
plants; it merely has administered such funds according to tech-
nical criteria'designedvto insure the safety.and effectiveness of
these facilities. It is evident that in addition to the need for
planning and additional regulatory powers, the Departmept needs
. to enforce the powers-it does possess more effectively.

F1na11y, the Department has some power to supervise the
creation of sewerage districts and to supervise the activities of
districts and authorities. It has been indicated that much more
needs to be done to bring under control the many authorities and
districts in this State which are not coordinated with the policies
of general purpose governmental agencies.

The State Highway Department potentially has the capacity
to coordinate drainage and flood control activities associated
with the construction and maintenance of roads pursuant to its
aid programs. The Commissioner can exercise controls over road
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work undertaken by county and local officials: by approving plans
and specifications for work done on State highways by counties and
municipalities (N.J.S.A. 27:9-1; 27:10-1; 27:14-3,5,6; 27:15-1,
1.17; 27:8-1); and by approving applications for assistance for
the replacement of public roads and county bridges when damaged
by urusual storms or floods (N.J.S.A. 12:15A-1,6).

The Department of Agriculture has few supervisory powers
and few funds with which to effect coordination among agencies on
different levels. The Soil Conservation Committee did supervise
the formation of soil conservation districts (N.J.S.A. 4:24-8).

It appoints and fixes the terms of office and provides per diem
payments for district supervisors who serve at its pleasure
(N.J.S.A, 4:24-12,3,18,19). It must approve employment of all
district personnel (N.J.S.A. 4:24-20). However, once these dis-
tricts-have been formed, the Committee can exercise only limited
supervision over-their activities.

Within the: Department of Education, the Agricultural
Experlment Station is in a position to direct and supervise work
undertaken by county agents and mosquito extermination commissions
(N.J.S.A, 26:9-1 et seq.; 4:6-23; 4:16-22,23). However, the power
" of the Station is limited in this connection.

(2)
Delaware River Basin Commission
| 3 :

The Delaware River Basin Commission does provide an
example of control within a single drainage basin of the activi-
ties of public agencies and private persons. It is well endowed
to formulate and -enforce regulations pertaining to water supply,
pollution control, flood protection, watershed management, the
development of hydro-electric power, the diversion and withdrawal
of surface water and the promotion of recreation. It can promote
coordination among agencies on all governmental levels in these
matters (N.J.S.A. 32:11D-22), ' It is authorized to exercise jointly,
the sovereign powers of the signatory.states to alleviate inter-
state problems (N.J.S. A; 32:11D-3), It\ls authorized to review,
approve, or reject any project having a Substantial effect on the
water resources of the Basin (N.J.S.A, 32:11D- 21). 1In addition,
it is authorized to extend to municipalities, technical and finan-
cial aid, to give effect to the standard established by the
Commission (N.J.S.A. 32:11D-35).

While these powers constitute significant controls within
the basin, the problem is to coordinate such decisions with those
made by other agencies in the State. Some coordination is possible -
on the State level pursuant to provisions requiring reports by the
Commission to the State Legislature and requiring it to conduct
hearings whenever substantial objections to its programs are filed.
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An excellent basis has been established for the coordination of
the decisions of the Commission with those of other agencies by
the issuancg of Administrative Manual II, Rules of Practices and
Procedures. This manual clearly deflnes those projects which
are considered tio have a substantial effect on the water resources
of the basin an& are subject to review by the Commission.

In summary, the Commission does provide an example of a
regional, . 1nteratate, multipurpose organlzatlon with a capacity
to regulate all water resources activities within a major drainage
basin. At the same time, its existence can result in problems
for interlevel coordlnatlon within the State. Coordination of
the policies of the Commission with other agencies in the State
will not be possible until a comprehensive water resources manage-
ment policy is developed for the entire State.

County-Level Agencies

N

Countiesineither are sufficiently empowered to coordinate
the programs undertaken within their borders by Federal and State
agencies nor to coordinate, control and supervise activities under-
taken by mun1c1pa11t1es located within county borders.

In the flrst place, the few pertlnent services performed
by county agenc1es .are restricted by limited funds. Only a few
statutes provide for county aid to municipalities and the sharing
' of expenses with municipalities in connection with the undertaking
of sewerage and dralnage programs.

Second, 9ounty agencies possess few regulatory powers;
those which they| can exercise are inadequate. Counties have not
been granted zoning powers. Planning laws generally are weak;
'subdivision laws: enabling planning boerdseto review and approve
~subdivision plats and to require certain information from munici-
palities, provide them with only limited regulatory controls. It
has been indicated that a few counties have aggregated planning
- laws with powers{to regulate roads to providée them with some
leverage over municipalities and persons in connection with storm
drainage. However, county agencies often have found themselves
functioning w1thout being able to point to specific enabling
authority,

Unless standards can be formulated and promulgated on the
county level; unless counties are empowered to undertake substan-
tial programs which are adequately financed, coordination of water
management activities will be hampered on this level, ’
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b. Interagency Ties.

State-Local Ties. There is no orderly pattern of formal
and informal ties between local and State agencies. Only the
Soil Conservation Committee provides an example of formal rela-
tionship between officials from State agencies and those from
agencies below the State level, in this case, representatives
from the soil conservation districts. While both the Commissioner
of Health and the Director of the Agricultural Experiment Station
are authorized to be ex-officio members of county mosquito exter-
mination commissions, these authorizations have not led to con-
tinued coordination between the State and the work undertaken by
these commissions (See N.J.S.A. 26:9-14). What has developed is
a patchwork of formal and informal ad hoc relationships between
State agencies and agencies on regional, county, and municipal
levels. While many of these relationships are established to deal
with similar or overlapping functions, there is no effective mech-
anism for review to evaluate all aspects of water resources
management and to measure and anticipate consequences of individual
programs and actions. '

County-Municipal Ties. The only formal interagency ties
found between county and municipal agencies were those providing
for the representation of members of local boards of health on
county planning boards (N.J.S.A. 26:9-14),

While there are many informal interactions between county
and municipal officials, some more orderly relationships are re-
quired in order to coordinate interrelated activities within each
county.

The Joint Drainage Committee. This committee, composed of
representatives of State and county agencies, was formed to search
for mechanisms to coordinate intra-level and inter-level decisions
and programs. Its composition and the scope of its concerns pro-
vide a clue t23the type of mechanism that is needed to provide such
coordination.

D.
SUMMATION

The major deficiencies which have inhibited coordination
of water resources management decisions, programs or activities
are the following:

(a) incomplete regulatory authority, deficient because -
of statutory limits, because of weaknesses of agen-
cies authorized to enforce them or because of a lack
of effective enforcement; ‘



122

“(b)

()

lack of funds at the disposal of agencies and the
inability to formulate comprehensive standards or
criteria which could be referred to in undertaking

: p?ojects or in proffering conditional aid to other

agencies;
lack of mechanisms by which relationships within

governmental levels and among them could be
structured.

N
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‘1See, Municipal Planning Controls Survey, op. cit., passim.

2A.vailable data indicate that there are 53 municipal
sewerage authorities, seven joint meetings and nine intermunicipal
authorities or districts.

- Files of the New Jersey Department of Health, 1965. See
also, New Jersey Division of Local Government, Department of the
Treasury, Twenty-Seventh Annual Report, 1964, pp. X, xi, xxii.

Sugra. ch. 2, Eassim.
Sugra. pp. 37, 47 54,

Ssee, N.J.S.A, 40:48-18,29; 40 1488-2,7,8. Provisions are
cited in Appendix. B

6‘See,NeW Jersey Mosquito Extermination Association.
Proceedings Fiftieth Annual Meeting, March, 1963, pp. 2,3.

" New Jersey Department of Conservation and Economic
Development. Division of State and Regional Planning. The
Setting for Regional Planning, Trenton, 1961, p. 94.

8Files of the'Newaersey Department of Health, 1965.
X 9Files of the New'Jersey Soil Conservation Committee,
1965. ' o

Osupra. pp. 40,50,53.

Upig,
12Sugra p. 34. Soil Conservation distficts which are
coterminous with county boundaries have limited authorlty to
enact land use regulatlons. Supra. p 98."

Sugra. p. 43, footnote 34,
14Sugra. ch. 2, passim.

SSee, Rutgers, The State Unlver51ty, the Bureau of
Government Research. "An Analysis of the Proposed Pennsauken
Watershed Authority Act and A Recommended Alternative Approach.
Unpublished Report to the New' Jersey Comm1551oner of Health.

,February, 1965, PP. 1 to 3.




124
| 16, . |

Other criteria must be con51dered in determlnlng the
adequacy of reg10nal agencies. See: The Setting for Regional

Planning, op. icit., passim.; Martin et al., River Basin Develop-
ment and the Delaware, op. cit. '

T supra. p. 37.

lslhiéf

19§52£§;'p. 54.
20N.J.$.A.v58:12-7 to 9.
21N.J.%.A. 40:14A-1; 40:30A-1.

22.Pa.ssaiic Valley Sewerage Commission N;J.S.A. 58:14-1.
235upra. p. 86.

i : s i : '
24See,iReport of the State Advisory Committee on Sewage
Disposal, op. cit., passim.

25N.J.S.A. 32:11D-3.

26SuEraL p. 39.

- 27SugraL p. 48.
28See,Rbbert G. Smith, Public Authorities, Special Districts
and Local Government. Natlonal Association of Counties Research
Foundation. Washlngton, 1964, ch. 3.

29See,B;ureau of Government Research, An Analysis of the
Proposed Pennsauken Watershed Authqrigy, op._cit., passim.

3OSgQra? p; 48.

31See't"he discussion concerning the public interest.
Supra. p. 19.

32Ffedeirick Bohen, "The New Jersey Governor: Figurehead
or Leader" Public and International Affairs'II (Spring, 1964)
pp. 41-57. é )

33SuEra? p. 74.

344_port of the State Advisory Committee on Sewage Dlsposal :
op. cit., p. 6

35For somewhat dated surveys of problems of coordination
see: Irving Fox "National Water Policy Issues'" 22 Law_and Con-
temporary Problems (Summer, 1957) pp. 472-509; James Fesler
"National Water Resources Administration" Ibid. pp. 444-471.
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'368ugra. p. 70. -

37SuEra. p. 67.

388ee, Report of the State Advisory Committee on Sewage
Disposal, op. cit., passim. (It should be noted that some of the
recommendations of this Committee have been put 1nto effect by the
Department of Health )

39Trenton, February, 1964.

40Examples of lack of coordination within counties is
“illustrated by the results-of a poll of county mosquito extermina-
tion commissions in 1963-64. A sample of responses follows.

a. Do you secure recommendations from the State Division
of Water Policy and Supply prlor to undertaking drainage
work7
5 Yes 12 No

b, Do you enlist the aid of the Soil Conservatlon

Service?
5 Yes ‘ - 12 No

c. Have you experienced:difficulty with Highway or
Railroad culverts set so, high that complete drainage
is impossible?

13 Yes 4 No.

d. Have you experienced difficulty with utilities buried
so shallow across streams that proper drainage is
impaired? .

13 Yes 4 - No

4lch. 2, passim.

stugraa p..91.

43Members of the Joint Committee on Drainage include:
eight representatives of the New Jersey Association of Chosen Free-
holders; a freeholder representing the Committee on Health of the
New Jersey Association of Freeholders; a representative of the
State Mosquito Extermination Commission; the directors of the
State divisions of Water Policy and Supply, State and Regional
Planning, Fish and Game, Shell Fisheries, Environmental Health;
the Executive Secretary of the State Department; and the Dean of
the College of Agriculture and Environmental Science, Rutgers,
The State University.
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